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75  N.  y.  Supp.  49 916,     917 
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▼.  Howe,   13   Wis.   841    1079 

y.  Johnson    (Tenn.   Ch.   App.)    62 
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Rochester  Ins.   Co.   y.  Martin,   13   Minn. 
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Schneider  y.  Northern  P.  R.  Co.  81  Minn. 
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St.    Rep.    597,    19    Atl.    776..  gj" 

Sedgwick  V.  Stanton,  14  N.  Y.  289... 217.  21^ 
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Wis.   31 K.   14  N.    W.   292    2<MJ 

West   Chicago   Street  R.   Co.   v.    Winters, 

107   III.   App.  221    I'Jli 

Westenhaver  Bros.    v.   Oeriuan    American 

Ins.   Co.  113  Iowa,  726,  84  N. 

W.    717     293.     '2\\\ 

Western   ft  A.   Pipe  Lines   v.    Home   Iiih. 

Co.    145   Pa.    346.   27    Am.    St. 

Rep.  703.  22  Atl.  065 237 
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CITATIONS. 


Western  &  A.  R.  Co.  ▼.  Brown,  102  Ga. 

13,  29   S.   E.   130    007 

V.  Exposition  Cotton  Mills,  81  G'^. 

522,  2  L.R.A.  102,  7  S.  E.  91«     901 

V.  McCauley,  68  Ga.  818 907 

Y.  Turner,  i2  Ga.  2V2,  53  Am.  Rep. 

842 499 

V.  Young,*  81  Ga.*  '307,'  12"  Am*  'st. 

Kep.  320,  7  S.  E.  912 907 

Western  Assur.   Co.   v.   Williams,  94   Ga. 

128,    21    S.    E.    370    434 

Western   M.    &   F.    Ins.    Co.,    Re,    38    III. 

289   1011 

Western  Sav.  Fund  Soc.  ▼.  Philadelphia. 

31  Pa.  175,  72  Am.  Dec.  730     694 
Western  U.  Teleg.  Co.  v.  Adams,  75  Tex. 

531,  6  L.R.A.  844,  16  'Am.   St. 

Rep.  920,  12  S.  W.  857   686 

▼.  Broesche,  72    ^ex.  654,  13  Am. 

St.  Rep.  843,  10  S.  W.  734. . .  686 
V.  Carter,  85  Tex.  580,  34  Am.  St. 

Rep.  826,  22  S.  W.  961.. 681,  686 
V.   Church,    3   Neb.   22    (Unof.)    57 

L.R.A.  905  90  N.  W.  878  ...  686 
V.  Comwell,   2  Colo.  App.  491,  31 

Pac.  393   269 

V.  James.  162  U.  S.  650,  40  L.  ed. 

1105.  16  HMD.  Ct.  Rep.  934  530 
V.  Kerr.  4  Tex.  Civ.  App.  280,  23 

S.  W.  564 686 

V.  Kirkpatrick,    76    Tex.    217.     18 

Am.  St.  Rep.  37,  13  S.  W.  70  681 

686 
V.  McKlbben,  114  Ind.  511,  14  N. 

E.  894 686 

y.  Mellon,  96  Tenn.  66,  33   S.  W. 

725    682,     686 

V.  Meyer,  61  Ala.  158,  32  Am.  Rep. 

1     188,     685 

T.  Morris,   28  C.   C.  A.   56,  55   U. 

S.  App.  211,  83  Fed.  992 686 

V.    Schrlver,   64   C.   C.   A.   96,    129 

Fed.  344    682,     686 

T.  Totten,  141  Fed.  533    682 

V.  Uvalde    Nat.    Bank    (Tex.    Civ. 

App.)    72  S.  W.  232,  97  Tex. 

219,  65  L.R.A.  805,  77   S.   W. 

603 188 

V.  Wells.     (Fla.)     2     L.R.A. (N.S.) 

1071^,    39  So.  838    268 

▼.  Wood,  21  L.R.A.  706,  6  C.  C.  A. 

432,    13    U.    S.    App.    317,    57 

Fed.  471   687 

Westfleld  Cigar  Co.  v.   Insurance  Co.   of 

N.    A.    165   Mass.   541,   43   N. 

B.  504   1140 

Westlake  v.    Westlake.   34  Ohio  St.   621, 

32  Am.  Rep.  397 649 

Westland  Pub.  Co/  v.  Royal,  36  Wash.  399, 

78  Pac.  1096 201 

Weston  V.  New  York  Elev.  R.  Co.  73  N. 

Y.  595   258 

Wetherbee  v.  Green.  22  Mich.  311,  7  Am. 

Rep.  653 1059 

Weyl  v.  Chicago.  M.  &  St.  P.  R.  Co.  40 

Minn.   350.  42  N.  W.  24 351 

Whalen  v.  Layman,  2  Blackf.  194,  18  Am. 

Dec.  157   620,     622 

V.  Layman.  2   Ind.  402.. 620.  621,     622 
Whatley  v.  Block,  95  Ga.  15,  21  S.  E.  985     906 
Wheatley  v.  Philadelphia,  W.  &  B.  R.  Co. 
1    Marv.    (Del.)    305,    30    Atl. 

660     409 

Wbeaton  v.  North  British  &  M.  Ins.  Co. 
76   Cal.   415,  9   Am.   St.   Rep. 

216.  18  Pac.  758 252 

Wheeler  v.  Arnold,  30  Mich.   304   131 

V.  Cincinnati.    19   Ohio    St.    19,    2 

Am.   Rep.   368    636 

V.  Washburn.  24  Vt.  293 675 

V.  Wayne  County.  132  III.  599,  24 

N.  E.  625    341 

Whirley  v.  Whiteman,  1   Head,  619 808 

Whitcomb   v.   Cook,   38   Vt.   477    453,     454 

White  V.  Bailey,  14  Conn.  271    820 

v.  Farley,  81  Ala.  563.  8  So.  215  905 
V.  Franklin  Bank.  22  Pick.  181 .. .  597 
T.  Rock  Hill,    34   S.  C.   242,  13  S. 

E.    416    750 

V.  White,  7  Gill  &  J.  208 989 

V.  Yazoo  City.  27  Miss.  357 636 

Whiteford  Twp.  v.  Phlnney,  53  Mich.  130. 

18  N.   W.   593    175 

Whitman  t.  Pennsylvania  R.  Co.  156  Pa. 

175,  27  Atl.  290 852 

4L.ILA.(N.S.5 


Wicks  V.  Mitchell,  9  Kan.  80... 552,  553,     554 
Wierengo  v.  American  F.  Ins.  Co.  98  Mich. 

621,  57  N.  W.  833 240 

Wllber  V.  Wllber,  52  Wis.  298,  9  N.  W. 

163 1072 

Wilcox  y.  Chicago,  107  111.  334,  47  Am. 

Rep.  434    636 

V.  Jackson,  13  Pet.  517,  10  L.  ed. 

273 879 

V.  McCoy,  21  Ohio  St.  655 510 

Wilde  v.  Fort,  4  Taunt.  334,  13  Revised 

Rep.    616    1179 

Wildey  V.  Collier,  7  Md.  273,  61  Am.  Dec. 

346 218 

Wilkes  V.  Wood,  Loflft.  1    908 

Wllklns  V.  Despard,  5  T.  R.  113 361 

Wlllard  V.  Goodrich,  31  Vt.  597 454 

William  Rogers  Mfg.  Co.  v.  R.  W.  Rogers 

Co.   66  Fed.  56    968 

Williams  v.  Augusta.  4  (Ja.  509 784 

V.  Burg,  9  Lea,  455 316 

V.  Firemen's  Fund  Ins.   Co.  54  N. 

Y.  569,  13  Am.  Rep.  620 635 

V.  Haddock,  145  N.  Y.  144,  39  N. 

K.    825    876 

V.  Hays,  143  N.  Y.  442,  26  L.R.A. 
153.  42  Am.  St.  Rep.  743,  38 
N.  E.  449.  157  N.  Y.  541,  43 
L.R.A.   253,   68   Am.   St.  Rep. 

797,  52  N.  E.  589 905 

T.  Holllngsworth.  6  Baxt.  12  ...>     622 
V.  Mitchell.  45   C.   C.  A.  265,   106 

Fed.   168   071 

V.  Scullin,  59  Mo.  App.  30 603 

V.  Thacker  Coal  &  Coke  Co.  44  W. 
Va.  599,  40  L.R.A.  812.  30  S. 

E.    107    1182 

y.  Williams,  20  Colo.  51,  37  Pac. 

614    360,     649 

Williamson  v.  Ix>ulsville  Industrial 
School,  95  Ky.  251,  23  L.R.A. 
200,  44  Am.  St.  Rep.  243,  24 

S.    W.    1065    271.     272 

V.  Southern  R.  Co.  104  Va.  146, 
11  Va.  U  Reg.  289.  70  L.R.A. 

1007,  51  S.  E.  195  83 

Williford  v.  State,  121  Ga.  173,  48  S.  B. 

962 936 

Willow  River  Club  v.  Wade.  100  Wis.  86. 

42   L.R.A.  305,   76  N.   W.  273     885 
Wilmington  v.  Cronly,  122  N.  C.  388,  30 

S.  E.  9    1080 

Wilson  V.  Chess  &  W.  Co.  117  Ky.  567,  78 

S.    W.  453r 831 

Y.  Green,  25  Vt.  450,  60  Am.  Dec 

279 685 

V.  Massachusetts  Cotton  Mills,  169 

Mass.  67,  47  N.  E.  506 078 

T.  Minnesota  Farmers'  Mut.  F.  Ins. 
A880.  36  Minn.  112,  1  Am.  St. 

Rep.  659,  30  N.  W.  401 236 

V.  New  United  States  Cattle-Ranch 
Co.  20  C.  C.  A.  244.  36  U.  S. 

App.  634.  73  Fed.  904    776 

V.  Powers,  130  Maas.  12t 675.     676 

V.  Rudd,   19    Ind.    101    193 

V.  State,    69   Ga.    241    036 

V.  Wheeling,    19    W.    Va.    323,    42 

Am.  Rep.  780 837 

Windsor  v.  McVeigh,  93  U.  S.  274,  23  L. 

ed.  914  1188 

WInningham  v.  Trueblood,  149  Mo.  572. 

51  S.  W.  399 1009 

WInslow  v.  Boston  &  M.  R.  Co.  165  Mass. 

264,  42  N.   E.   1133    524 

V.  Cooper,  104  111.  235 781 

Wlnsmore  v.  Greenbank,   Willes  Rep.  577     647 

648 
Winston  V.  Johnson,  42  Minn.  398,  45  N. 

W.  958 470 

Winter  v.  Superior  Court,  70  Cal.  295,  11 

Pac.  633 1190 

Winterbottom  v.  Wright,   10  Mees.  &  W. 

109   682 

Wiser   v.   Blachly.    2   Johns.    Cb.   488    ..     869 

Wiswell  V,  Tefft,  5  Kan.  203 95.s 

Wolcott  V.  Coleman,  1  Conn.  375 820 

Wolf,  Ex  parte.  14  Neb.  24,  14  N.  W.  660     112 

V.  Dletzsch,   75    111.   205    1170 

V.  Frank,   92  Md.    138,   52   L.R.A. 

102,  48  Atl.   132    640 

Wolff  T.  Liverpool  &  L.  &  Q.  Ins.  Co.  60 

N.  J.  L.  453,  14  Atl.  561 208 
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Wood  V.  Amerleui  F.  Ins.  \^o,  149  N.  Y.     . 
382^52  Am.  St.  R«p.  733,  44 

NTk  80 :........     613 

T.  MAim.  2   Surnn.  334,  Fed.  Cas. 

No.    17.953    870 

T.  Kewklrk.    15  Ohio   St.  295 677 

T.  People,   53  N.  Y.  511    542 

T.  Southern   Exp.  Co.  95  Ga.  451, 

22   S.   E.  535    901 

▼.  Warner,  15  N.  J.  Eq.  81 989 

Woodman  t.  Innes,  47  Kan.  26,  27  Am. 

_    ^  St.  Rep.  274,  27  Pac.  125   ..     596 

Woodmff  T.  Imperial  F.  Ins.  Co.  83  N.  Y. 

133   1141 

Woodward  v.  Camp.  22  Conn.  458 819 

▼-  Dean,  46  Iowa,  499 376 

Woolford  ▼.  Dow,  34  III.  424   675 

Worcester  Bank  v.   Hartford  F.   Ins.  Co. 

11  Cush.  265,  59  Am.  Dec.  145  1139 
Worden  v.  IIum«ston  &  S.  R.  Co.  72  Iowa, 

201.  33  N.  W.  629 835 

Wormser  v,  Shayne.  Ill  III.  App.  556  . .     451 

Wortham  t.  State,  70  Ga.  336 936 

Worthen  v.    I>rescott,  60  Vt.  68,  11  Atl. 

690 453 

Worthlnston  v.   Scribner.  109  Mass,   487, 

12  Am.   Rep.  736   152 

_         ▼.  Wlglnton.  20  Bear.  67 1009.  1072 

Wotberspoon  v.  Cnrrle.  L.  R.  5  H.  L.  508     9fi7 
Wright  T.  Cain,  93  N.  C.  296 596 

▼.  Cincinnati.  N.  O.  &  T.  P.  R.  Co. 

94  Ky.  114.  21  S.  W.  581  ..  352 
T.  Fire    Ins,   Asso.    12   Mont.   474, 

19   L..R.A.   211.  note,  31  Pac. 

87    237,     243 

▼.  Geer.    6   Vt,    151.   27  Am.  Dec. 

538    256 

V.  Tebbltts,  91  U.  S.  252,  23  L.  ed. 

320    217.     218 

T.  Waddell.   89    Iowa.    350,    56  N. 

W.   650    186 

T.  Wilcox,  19  Wend.  345,   32  Am. 

Dec.    507    511 

Wrltt  T.  GIrard  Lumber  Co.  91  Wis.  496, 

65  N.  W.  173 836 


Wylie  T.  Coxe,  16  How.  415.  14  L.  ed.  753    218 
Wyllle    V.     Palmer,     137    N.   Y.    248,    19 

L.B.A.  285,  83  N.   E.  381    ..     653 


Y. 

Yamell  v.  Kansas  City,  Ft,  S.  &  M.  B.  Co. 

113    Mo.   570,   18   L.R.A.   599, 

21  S.  W.  1 786 

Yates  V.  Milwaukee,  10  Wall.  497,  19  L. 

ed.  984 832 

Yazoo  &  M.   Valley  R.   Co.*y.   Blackmar. 

See  Yazoo  &  M.  Valley  R.  Co. 

V.  Geobgia  Uome  Ins.  Co. 
▼.  Georgia  Home  Ins.  Co.  85  Miss. 

7,  67  L.R.A.  C46,  107  Am.  St. 

Rep.  218,  37  bo.  500 1037 

Yeaton  v.  Lynn,  5  Pet.  224,  8  L.  ed.  105     661 
York  V.  Merrltt,  77  N.  C.  213,  80  N.  C. 

285 596 

Young  Y.  Improvement  I^oan  ft  Bldg.  Asso. 

48  W.  Va.  512,  38  S.  E.  670  1051 

1055 
y.  Lorain,  11  111.  624,  52  Am.  Dec 

463 1009 

V.  Waldrlp,  91  Ga.  765,  18   S.  B. 

23       , ^ ,  ^  904 

▼.  Yarmouth, '  9  *  Gray, ' 386  *!!!!!!     578 
Younkln    y.    Milwaukee    Light,    Heat,    & 

Traction  Co.  120  Wis.  477,  98 

N.  W.  215    206 


Z. 

Zehren  y.  Milwaukee  Electric  R.  ft  Light 
Co.  99  Wis.  83,  41  L.R.A.  575, 
67  Am.  St.  Rep.  844,  74  N.  W. 
538 206 

Zell  Guano  Co,  y.  Heatherly,  38  W.  Va. 

409,  18  S.  E.  611 1050 

Zunker  y.  Kuehn,  113  Win.  421,  88  N.  W. 

605   1177,  1178 


STATUTES  AND  CONSTITUTIONS   CITED,  CONSTRUED,  ETa 


EnsUnd. 

Statutes, 

tl  Hen.  VTII.  chap.  34.     Covenant,  lease  460 
20  ft  21  Vict.  chap.  85.  ft  59.     Matrimo- 

nial  causes  act 647 

«  ft  83  Vict.  chap.  68,  fi     2.      Eyldence  623 

United  States. 

Constitution, 

Art  1,  I  8.  Power  of  Congress  to  regu- 
late commerce 483 

Amend.  6.     Compensation     for     property 

taken   895 

Amend.  14,  f  1.     Equal  protection  of  the 

laws  ..,..115.  483.  695,  1014 
Amend.  14,  |  1.     Due  process  of  law ....     946 

Statutes. 

1<)09.  March  1.  chap.  24.     Exclusion    act     361 

1*^7.  Feb.  5.     Authority  of  railroad 92 

ISSO.  June  10,  chap,  190.     Customs    law 

act    1063 

1911,  March  3.     Sale  of  Indian   resenra- 

tlon    215 

1990,  May  2,  chap.  182.  Enlarging  ju- 
risdiction   of   court    in 

Indian   territory    785 

1990,  Aoff.  8.  chap.  728.     Wilson  act   . .     530 
1^  March  3.     Sale  of  Indian   reserva- 
tion          216 

1895,  ICarcfa  1,  chap.  145.  Appoint- 
ment of  Judges  In  In- 
dian  territory 785 

^LAA.(N.S.) 


1898,  June  28,  chap.  517,  {  14.  Incor- 
poration of  towns  in 
territory    785 

Statutes  at  Large, 

Vol.  2,  p.  529.     Exclusion    act    361 

Vol.  21,  p.  173.     Customs   law   act    1063 

Vol.  26,  p.  81.  Enlarging  Jurisdiction  of 
court  in  Indian  terri- 
tory          785 

Vol.  2t^,  p.  313.     Wilson   act 530 

Vol.  28,  p.  693.     Appointment  of  Judges 

in   Indian  territory 78.5 

Vol.  30,  p.  499.     Incorporation  vt  towns 

in    territory    785 

Revised  Statutes, 

2322.  Mining  law;   right  to  claim..  921 

^  2324.  Claim   open    to    relocation....  921 

S|  232.-),  2.'526.      Mining    law     1129 

2853.  Invoices  of  merchandise   ....  1003 

2855.  Indorsement    upon    Invoice, . . .  100:« 

5146.  (>uallflcatlons  of  directors. . . .  604 

5147.  Oath   by   director 604 

1.5200.  National    banking    law 281 

S  5211.  Reports  from  national  banks..  604 
i  5230.  Liability    of   bank    and    direct- 
ors      604 

Compiled  Statutes,  1001, 

PP.   1425,  1426.     Mining   law    921 

PP.  1429,  1430.     Mining   law    112J» 

P.  1901.  Invoices   of    merchandise    . .  lOil.". 

P.  196.1.  Customs  law  act lor,:: 

P,  3177.  Wilson  act   530 

P.  3463.  Qualifications    of    directors..  604 

P.  3464.  Oath   by    directors 604 
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P.  8494.     National    banking    law 281 

P.  3498.     Reports  from  national  banks  «S04 
P.  3515.     Liability  of  bank  and  direct- 
ors      605 

Arkansas. 

Mansfield' 8  Digest, 

I     797.     Powers  of  mayor 785 

i  2356.     Procedure-  in  circuit  courts.  • . .     785 

California. 

Civil  Code, 

I     206.     Duty  to  support  parent 1160 

I     451.     Beneficiary   society    not   subject 

to  insurance  laws 253 

i  2617.     Return   of    insurance   premiums     242 

Colorado. 

Constitution, 

Art.  2,  i  16.     Compensation  for     prop- 
erty   taken    882 

Art.  16,  I  5.     Public  waters   885 

Statutes. 


1899.  cbap.  08,  pp.  184,  188.     Oame  law 
— ^      Rll 


882 


ight  of  public  to  iish  in 
stream    882 


1903,  p.  233. 

General  Statutes,  1883. 

i  197.     Common-law  rule  of  decision  . . .     881 

Mills's  Annotated  Statutes. 

Vol.  1,  pp.  90,  91,  109.     Enabling  act  . .      879 
Vol.  1,  I  1512.     Exemplary    damage    act     360 

Mills's  Annotated  Statutes,  Revised  Supple- 
ment, 

S  1364.     Prohibiting     carrying     of     con- 
cealed weapons    360 

Code  of  Civil  Procedure, 

I  275.     Action  for  possession  of  interest 

in  realty   1130 

Connecticut. 

General  Statutes,  1902. 
i  1296.     Bztortion    1202 

Florida. 

Statutes. 

1853,  chap.  529,  |  1.     Service      on      do- 
mestic   corporations...      117 

Revised  Statutes,  1892, 

S  1024.     Service     on    domestic    corpora- 
tions          117 

i  1043.     Reforming    declarations    268 

Georgia. 

Civil  Code. 

I  2264.     Limitation    of    liability    of    car- 
rier           900 

S  2265.     Loss   through    "act   of   God" . .  .      905 
Jl  2270.     Limitation    of   liability   of    car- 
rier           000 

S  2290.     Release   of   carrier   from    liabil- 
ity         00.1 

X  3001.     Who    may    be    appointed    agent     006 

i  3019.     Katlflcation   of   act    4.35 

S  3H20.     Right  of  action  for  physical  In- 

jui-y    006 

ii  :js:j2.     Definition   of  libel    970 

^  ;IH37.     Imputation  of  crime    070 

$  4110.     Service    of    mesne     process 1022 

S  4100.     Practice    in   .lustices'    courts...    1022 
i  4:{81.     Practice    in   justices'    courts...   1022 

§  r>i!9o.     Discrediting  witness    938 

4L.R.A.(N.S.) 


Penal  Code. 
S  65.     Defining  "voluntary  manslaughter"      93^ 

Idaho. 

Session  Laws. 

1899.  p.  205,  S  73.     Power  of  cities  and 

villages  over  streets.  .  .      SIX 

1899,  p.  208,  i  81.     Control     of     public 

highways  and  briffges.  .       Sl.t 

1899,  p.  270.  Appointment  of  road  over- 
seers          Sl.t- 

Illinois. 

Constitution. 

Art.  2,  i  2.     Due  process  of  law 1014 

Revision,  18^5, 
SI  10  et  seq.     Evidence    27<> 

Statutes. 

1871,  1872,  p.  331.  Regulating  prac- 
tice in  courts  of  chan- 
cery          27* 

Hurd's  Revised  Statutes,  1903. 

P.  937.     Evidence  and  depositions 27.'k- 

Chap.  30,  I  13.     Devise  of    fee  simple.  .  95:^ 
Chap.  34,  If  22-26.     Powers   and   duties 
of  counties  and  county 

boards    34 1 

Chap.  34,  I  33.     Collection  of  taxes 34-» 

Chap.  38.     Unlawful  -acts  of   strikers. . .  101 T 

Chap.  70.     Action   for   wrongful  death.  .  81<s> 

Chap.  110,  \  2.     Practice  act :!7*> 

Chap.  114,  5  44.     Leasing  railroads 277 

Chap.  120,  1  329.  Duties  of  board  of  re- 
view     341 

Criminal  Code. 

IS  158-160.     Unlawful   acts  of   strikers  101 T 

Indiana. 

Constitution. 

Art.  4,  I  19.  Act  to  embrace  but  one 
subject     

Statutes. 


1889,  p.  315.  Protection  of  discharged 
employees    

1893,  chap.  20,  p.  19.  Furnishing  to- 
bacco  to  children 

1897,  chap.  135,  p.  205.  Sale  of  cigar- 
ettes to  minors    

1905,  chap.     52.      p.     82.     Anti-cigarette 

1905,  chap.  123.  p.  202.  ' Right  of  auto- 
mobile's on    road    .... 

1905,  chap.  145.  p.  440.  Delinquent 
child 

1005,  chap.  164.  p.  719.     Public    offenses 

Burns's  Revised  Statutes,  1S9J^, 

I  7077.  Protection  of  discharged  employ- 
ees     


Indian  Territory. 

Annotated  Statutes,  1899. 

I'owers  of  mayor    

Procedure  in  circuit  courts.. 


1094 
lOO.t 

32'> 

li:u 


.-1.14 

r.;u 


I      567. 
I   1699. 


Iowa. 

Statutes. 

27th  Gen.  Assem.  chap.  109.  p.  .'iS.  Ad- 
ditional punUhment  for 
successive  convictions.. 

1806,  chap.  96,   p.  96.   Antl-cigarelte    law 

Code,  1891. 


I   1467. 
Si  1749, 


Tax    on    collateral    inheritance 
1750.     Soliciting    insurance... 


10l*:i 


78.> 


r.4t 


70i 


CITATIOXS. 
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I  I89S.    Building  and  loan  associations  100 

f  2071.    Uability   of   railroad   company  837 
If  2082,    2083.     Tower    brake    on    car« ; 

penalty    ^37 

4<  2161-2164.    TeleRraph  companies  187.  «81 

<  2779.    Advertising    for   bld»  for  erec- 
tion  of  building 181 

4  2972.    Homestead   exempt   from  Judi- 
cial sale 5"*5 

f  2976.    Homeatcad  may  be  sold  on  ex- 
ecution      o4o 

I  29Sr).    Homestead  exempt   from  ante- 

cedent  debts   Mo 

f  4010.    Exemption  of  homesteads M» 

i  5006.    Cigarette   law    ^^^ 

Kansas. 

Constitution. 


538 


-Art,  13,  f  6. 
Art  15,  i  9. 


Protection  of  married  wom- 

rlgbts    556 


Homestead  exemption 
Statutes. 


wom- 


ls.*i9.  chap.  94,    p.    564.     Married 

an's    net    

1MJ8.  Oct.  31,  1 1  1-4.     Married  woman's 
act 

Compiled  Imws,  1862. 
<*hap.  141.    Married  woman's  act 

General  Statutes,  1868. 
4:hap.  119,  {  3.     Common  law 

General  Statutes,  1901, 

^'hap.  62.    Married  woman's   act 
«  1262. 


556 


553 
552 


553 
556 


552 
464 
464 
464 


Service  on  foreign  corporation 
«  4483.  Service  on  foreign  corporation 
.«  4504.  Service  on  agent  of  corporation 
i  4722.    Signing    instructions     144 

Civil  Code. 

I    275.    Signing  instructions 14^ 

Kentucky. 


li  13,  242. 


Constitution. 

Compensation    for    property 
taken   

Statutes,  1003. 


271 


I  835. 

i  2120. 
I  2122. 
i  2126. 


Art  2315. 


Compensation  for  property  tak- 
en       271 

Condonation    913 

Alimony    911 

Divorce  and  alimony^ 013 

Louisiana. 

Civil  Code. 

Reparation   for  injury 864 

Massachusetts. 


Statutes. 

1^2.  chap.  74,  p.  527.  Rights  of  mar- 
ried women 646 

IMS,  chap.  208.  p.  531.  Rights  of  mar- 
ried women 640 

1M6,  chap.  209.  p.  139.  Rights  of  mar- 
ried women 646 

I'Cio,  chap.  .'{04,  p.  710.  Rights  of  mar- 
ried women 646 

l^'J,  chap.  249,  p.  598.  Rights  of  mar- 
ried women 646 

1*^.  chap.  276,  p.  255.  Rights  of  mar- 
ried women 640 

1^)S,  ptap.  95,  p.  82.  Rights  of  mar- 
ried women 646 

I'^flO.  chap.  409,  p.  70.1.  Rights  of  mar- 
ried women 046 

l^Tl.  chap.  .'il2.  p.  055.  Rights  of  mar- 
ried  women    646 

W74.  chap.  184,  p.  117.  Rights  of  mar- 
ried  women    646 

I'JiT.   chap.    270,        limployers'     liability 

act    22 1 


General  Statutes,  1860. 
Chap.   108.     Rights  of  married  women..     64t; 

Public  Statutes,  1882. 

Chap.  147.     Rights  of  married  women . . .     646 

Revised  Laws. 

Chap.  11,  S  186.     Designation  of  polling 

place    57:J 

Chap.  106,  I  71.     Action  for  recovery  of 

damages    972 

Chap.  118.  §  21.  Insurance ;  representa- 
tions        1140 

Chap.  118.  I  60.  Standard  form  of  pol- 
icy        113S» 

Chap.  152,  ii  1,  5.     Divorce    •.      147 

Chap.  153.  i  6.     Removal  of  disability  of 

coverture     648 

Chap.  153,  I  10.     Separate    business     of 

married  woman   648 

Chaps.  153.  140.        Rights     of     married 

women 646 

Chap.  212.  i  10.     Adultery    648 

Chap.  215.  i     1.     Commission   of   felony     648 

Michigan. 

Statutes. 

p.  250.     Assignability  of 
action  for  fraud 


1897.   No.   195, 


Compiled  Laws,  1897. 

Vol.  2,  I  5098.     Forfeiture  of  logs  on  land 
I  6106.     Reorganization  of  bank 

Minnesota. 

Statutes. 

1897.  chap.  223.  p.  431.  Notice  before 
terminating    contract. . 

1905,  chap.  255.  p.  390.  Rights  In  home- 
stead     

General  Statutes,  189^. 

I  5521.     Rights  of  wife  In  homestead.. 

Rights   in    homestead    

Contracts  by  married  woman . . 
Termination  of  homestead  right 

Mississippi. 

Revised  Code,  1892. 
I  3569.     Double    liability   of    railroad. 

MissoiirL 

Statutes. 

1891.  p.  75.     Foreign    corporations    .... 

1001.  pp.  207,  208.     Practice  of  medicine 

nnd  surgery    

Revised  Statutes,  1879. 


i  5977. 


Chap.  42 

«  2811. 
S  2813. 


fi  2769. 
I  3710. 
S   4650. 


281 


575 
281 


1175 
791 


789 
791 
701 
79:J 


1036 


692 
1027 

242 


Return    of    Insurance    premiums 
Revised  Statutes,  1889. 

.  art.  0.     Building  and  loan  as- 
sociations         44^ 

T^oan  of  funds    445 

I'aymeuts    and    their    enforce- 
ment         446 

Revised  Statutes,  1899. 

I     605.     Pleading    legal    defenses 440 

11  1024-1026.     Foreign   corporations    . .  .  61)2 
I  1027.     Act    not    applicable    to    insur- 
ance companies    693 

Trials  In  criminal  cases 102r> 

Mortgage   Invalid    6!»."> 

Regard  to  directions  of  will..  934 

Montana. 


Statutes. 
1899.  p.   125.     Rate    of    Interest 

Civil  Code. 
$  2."»«r».     Rate  of  interest 


1107 
H9T 


42 


CITATIONS. 


Nebraska. 

Code. 

f  75.     Service  on  managing  agent 465 

Compiled  Statutes,  1901. 

If  2677,  2678.  Qualification  of  execu- 
tors      662 

13380.     Negotiable  instrument C.(.3 

5618,     5621.     Civil    actions 600 

5596.     Statute  of  limitations 660 

Compiled  Statutes,  1903. 

Chap.  72,  art.  1,  {  3.  Liability  of  rail- 
road company    128 

Cohhey's  Annotated  Statutes,  1903 

Chap.  47,  p.  2876,  §  10.030.  Injury  to 
persons  traveling  on 
railroad     


I  482. 


New  York. 

Code  of  Civil  Procedure. 

Service  on  foreign  corporation. 

North  Carolina. 


250 


465 


Code. 

I  201,  subsec.  4.     Arrest  for  fraud 131 

Revisal,  1905. 

i  2016.     Order  by  town  authorities  as  to 

use  of  property 593 

North  Dakota. 

Statutes. 

1890,  chap.  120,  p.  346.        QualiflcatlonB 

of  newspaper   1080 

1890,  chap.  132,    p.     370.       Redemption 

from  tax  sale 1079 

1891,  chap.  100,  p.  266.     Issuance  of  tax 

deed   1076 

1897,  chap.  126,    j).     205.        Redemption 

from    tax    sales 1080 

1001,  chap.  5.  p.  9.     Action      to      deter- 
mine adverse  claims. . .    1075 
1901,    chap    166.      p.    222.      Redemption 

from    tax   sales 1080 

Compiled  Laws,  1887. 

f  1630.     Limitation  of  action  to  set  aside 

tax  deed    1077 

Revised  Codes,  1895. 

ft  1264.     Redemption    period    1070 

I  2681.     Code   not  retroactive  unless  de- 
clared   so    1080 

I  2686.     Pending  actions  not  affected  by 

Code     1080 

P.  1519,  I  12.     Repeals     1079 

Revised  Codes,  1899. 

I  1289.     Notice  of  expiration  of  redemp- 
tion       1080 

I  6630.     Trial   of   case   without  jury...   1075 

I 
Ohio. 

Statutes. 

1884,  March    20.     Adulteration    of    food 

and  drugs 514 

1889.  April  10     (86    Ohio    Laws,    229). 

Regulating  sale  of  milk     514 

Code  of  Civil  Procedure. 
I  68.     Service  on  corporation 466 

Revised  Statutes,  1906. 
I  4199.     Statute  of  frauds 988 

Oklahoma. 


Statutes. 

1800,  Dec  25,  chap.    70,    pp.    030,    931. 

Limitation  law   1084 

4L.R.A.(N.S.) 


Revised  Statutes,  1893. 
iS  3893,    3894.     Limitation    of  actions..    1034 
Wilson's  Revised  and  Annotated   Statutes^ 

1903. 
I  4220.     Limitation   law    lO.*)!^ 

Oregon. 

Constitution. 


Art.  1,  f  10. 
Art.  1,  {  20. 

Art.  1,  ft  21. 
Bellinger   d 


Remedy   for   injury 48$ 

Privileges  and  immunities 

of   citizens    48$ 

What    laws    shall    not    be 

passed    48S 

Cotton^s    Annotated    Codes    dt 
Statutes. 

ft  2159.     Attempt   to   commit  arson 41» 

Pennsylvania. 

Statutes. 

1870,  chap.  1  (P.  L.  3).  Mine  ventila- 
tion act  1181 

Rhode  Island. 

Digest,  18^. 

P.  392,  ft  78.     Crimes    and    punishments 

Public  Laws. 

1889,  chap.  738,  p.  210.  Protection  of 
persons  of  women  and 
girls  

General  Laws,  1896. 
Chap.  188,  p.  678.     Standard 


Chap.  281,  ft  6 


of 

policy     

Protection  of  persons  of 


Art.  8,  I  1. 
Art  8,  ft  8. 


form 

r  pel 
women  and  giiis 

Sonth  Carolina. 

Constitution,  1895. 

Municipal  corporations   , 
Restriction    of    powera 


of 


Art.  8,  ft  7. 

Art  10,  ft  11.     Increase  of   state  debt 
Civil  Code,  1902. 

Chap.    49,    art    1.     Towns   of   less    than 

1,000   Inhabitants    

ft  1989.     Towns  of  over  1,000  inhabitants 


61» 

61» 

29$ 
61» 


75$ 
753 


cities  and  towns 

Prohibiting    bonded    indebt- 
edness          75.^ 

5;t 


755 
753 


South  Dakota. 

Revised  Code  of  Civil  Procedure. 

ft  676.     Action      to      determine     adverse 

claims    301 

ft  678.  Joinder  of  defendants  having  ad- 
verse claims 301 

Tennessee. 

Statutes. 

1881,  chap.  170,  p.  234.  Mine  ventila- 
tion   act    1181 

1881,  chap.  170,  p.  238.     Duty  to  employ 

competent  mine  boss 1181 


Vermont. 
Statutes. 


H1701.  1703. 
1075,  1076. 


Art  12,  ft  153. 


45.'^ 


False    imprisonment    . . . 
Duty  of  officer  'to  return 
writs    45:> 

Virginia. 

Constitution. 


"Public-service 
tlon**   defined    . 


corpora- 


W> 


statutes. 


CITATIONS. 

1800,  Feb.  13. 


43-48 


1S40,  Feb.  4. 


Incorporation  of  town  of 
Trladelpbla 825 


1897,  1898,  cfaapB.  463,  ~  989,  pp.  406, 
1020.     Powers   of  elec- 

,««^    -«^«      .       ^'■'cal   companies    

1807,  1898,  chap.  601,  p.  636..  .Return  of 
Insurance  premiums   . . 


97 
242 


Code,  18S7, 


I  2253, 


I  2523. 
f  2639. 

i  3373. 


946 
945 

946 


service 


GranUng  letters  of  administra- 
tion     

Children  entitled  to  legacy.... 

Granting  letters  of  administra- 
tion         

Presumption  of  death 945 

Code,  190k, 

P.  CCSLI.     Defining      "pul 

«  *o«      «           corporatfon"   90 

P.  638.     Retam  of  Insurance  premiums  242 
PP.  1160,  1352.     Granting  letters  of  ad- 

mlDlstratlon    946 

P.  1290.     Children  entitled  to  legacy...  945 

P.  1786.     Presumption  of  death 945 

Washington. 

Statutes. 

18W,  p.  157.     Mortgages      on      personal 

,^,^                         property    629 

1899,  p.  158.     Mortgage  to  be  filed 629 

Bollinger*    Annotated    Codes    d    Statutes. 

Vol.  1,  3671.     Usury  law   1196 

VOL  1,  I  4578.     Transfer      of      personal 

property    629 

ef  from  Judgment. . .  200 

i  r.v.,      «      .- ®'  ^^^^^  ^y  court,   ..  200 

«S091.     Setting   aside   default    200 

vol.  2,  I  5055.      Exceptions  to  findings. .  1197 
Pierce's  Code, 

\  ?I^-    ^'wiry  law    1106 

!  Sri?-     Mortgag«»s  on  personal  property     629 
I  65jO.    Mortgage  to  be  filed 629 

"West  Virginia, 

Bill  of  Rights, 
Administration    of   justice  1188 
Constitution. 


-,  ,  property     

Jo]-  2.  14953.     Relief  from  Judgment. 
'  ;?5'-     I>'»regard  of  error  by  court. 


Art  3,  I  17. 
Art  11,  f  5, 


Consent  of  local  authori- 
ties to  construction  of 
railroad   


Statutes, 


1882,  chap.  153.  pp.     487, 


488.     Certlo- 


325 


328 


Control 
road  . 

Code,  1899. 


of    Cumberland 


82{^ 


Chap.  39,  I  21.     Transfer  of  Interest  In 

road   325 

Chap.  43,  I  31.  Transfer  of  roads, 
bridges,  and  public  land- 
ings         325 

Consent     to     establish- 
ment of  road 826 

Cities,     towns,     or    vil- 
lages       325 

Payment  of   premium . .   1048 
Duty  to  record  articles 

of  association 1049 

Board    of    public    works    and 

tolls  on  turnpikes .325 

Chap.     64,     S  8.     Incompetent     evidence  1191 

Chap.  110,  ii  2,  3.     Actions     reviewable 

by  certiorari 327 

Chap.  147.     Punishment  of  contempts  . .   1190 

Wisconsin. 

Revised  Statute,  1898. 
II   1862,  1863a. 


Chap.  43,  I  33. 

Chap.  47,  I  28. 

Chap.  54,  I  26. 

Cbap.  54,  i  30. 


Chap.  56. 


2302. 
2.*505. 
2863. 


Rights     of     Interurban 

street  railroad   206 

Conveyance   of   land    430 

Specific    performance   431 

Duty  of  Judge  as  to  statement 

in  decision   67.'^ 

Wyoming. 

Constitution. 


Art.  1,  I 
.  1.  I 


Art. 

Art.  1,  I  32 

Art.  1,  I  33. 

1901, 


Due  process  of  law  ....  171 
Liberty    and    property    of 

freemen    171 

Taking     private     property 

for  private  use   171 

Taking     private     property 

for  public  use 171 

Statutes. 


chap.  11,  p.     0,     Appeal  to  district 

court    1 76 

1901,  chap.  31.  p.  .'to.     Condemnation    of 

right  of  way 176 

Revised  Statutes,  1899, 

II  897-900.     Condemnation    of    land   for 

irrigation   ditches    ....      171 

II  1918  et  seq.  Taking  property  for  pub- 
lic road 176 

11  2916  et  seq.  Condemnation  of  rail- 
road right  of  way  ....      176 

I  8084.     Condemnation  proceedlnga  .  • . .     176 
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ANNOTATED. 


UHITBD  STATES   CIRCUIT    COURT    OF 
APPEALS,  THIRD  CIRCUIT. 

THE    KENILWORTH. 


BENRY  A.  ST.  CLAIR,  Blaster, 

T. 

CHARLES   KRELLY,   Libellant,   Appt. 
(C.  C.  A.  — ,  144  Fed.  376.) 

Ship— injnied  seaniAii — ^treatment. 

1.  The  owner  of  a  vessel  is  not  liable 
for  the  result  of  improper  treatment  of  a 
sailor's  fractured  leg  if  the  master  con- 
eluded,  in  the  exercise  of  his  best  judgment, 
that  no  fracture  existed,  which  conclusion, 
under  the  circumstances,  was  not  unreason- 
able, and  the  treatment  afforded  would 
have  been  neither  negligent  nor  improper 
had  the  conclusion  been  correct 

Stme— ▼olunttfy  aasistAnce. 

2.  The  owner  of  a  vessel  is  not  liable 
to  an  injured  seaman  for  expenditures  made 
bv  others  on  his  behalf  which  he  is  under 
no  obligation  to  reimburse,  in  endeavoring 
to  obviate   the   result   of   erroneous   treat- 


ment by  the  master,  after  the  cure  had 
been  effected,  so  far  as  the  ordinary  med- 
ical means  extended. 

(March  5,  1900.) 

APPEAL  by  libellant  from  a  decree  of 
the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Pennsylvania  in 
a  proceeding  to  hold  a  vessel  liable  for  in- 
juries alleged  to  have  resulted  to  libellant 
because  of  improper  treatment  afforded 
him  by  those  in  charge  of  the  vessel. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Acheson,  Dallas,  and 
Gray,  Circuit  Judges. 

Mr.  J.  H.  Brinton  for  appellant. 

Mr.  Henry  R.  Edmunds,  for  appellee: 

A  mere  error  of  judgment  on  the  part  of 
the  captain,  although  it  may  be  a  grave 
one,  is  not  equivalent  to  negligence. 

Petersen   v.    Swan,   21    Jones   &   S.    151; 
The   Shenandoah,   134   Fed.   304. 
Even   if   the   master   had   discovered   the 


Svbject    Note.— Master's    duty    to    provide 
medical  assistance  for  his  servant. 

L  Generally. 

a.  Slaves,  49. 

b.  Apprentices,  60. 

c.  Ordinary  servants,  50. 

n.  Specific  agreements  to  provide  medi- 
cal assistance, 
OL  Power    of    employers    to    defray    the 
medical    expenses    of    their    in- 
jured  servants,  55. 

a.  Generally,  57. 

b.  Exercise  of  this  power  by  agents 

of  individual  employers,  58. 
«L  Exercise  of  this  ^wer  by  agents 
of  corporations. 
1«  In   cases  where   there   is   no 
special  emergency, 
(a)  Railway  companies, 

58. 
<b)  Other    companies,  62. 
2.  Is    cases   where    there    is    a 
special  emergency. 

(a)  Railway  companies, 

63. 

(b)  Other  companies,  66. 
ILILA.(NJ3.)  4 


IV.  Liability  of  master  for  negligence  of 
practitioner  employed  to  attend  on 
a  servant,    66. 
V.  Duty  to  provide  medical  aid  for  sea- 
men. 

a.  General  rule,  68. 

b.  What    persons    are    within    the 

scope  of  the  rule,    70. 

c.  Limits  of  the  shipowner's  obliga- 

tion   under    the  general    mari- 
time law,  7L 

d.  Under  statutes. 

1.  England,  73. 

2.  United   States,  74. 

e.  Duration  of  the  obligation. 

1.  Where  no  fault  on  the  part 

of  the    shipowner    or    his 
agents  is  shown,  77. 

2.  Where  the  shipowner  or  his 
agents  have  been  in  fault  80. 

1.  Generally, 
a.  Slaves. 

In   a  case  decided   while  slavery  existev 
in  the  United  States  we  find  a  eeneral  in- 

^  49 


60 
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MiLS., 


fracture,  there  is  no  evidence  that  the  re- 
sult would  have  been  any  different. 

Peterson  v.  The  Chandos,  4  Fed.  645. 

The  master  was  not  guilty  of  negligence 
in  not  putting  into  port  for  medical  as- 
sistance. 

The  Erskine  M.  Phelps,  65  C.  C.  A.  239, 
131  Fed.  1;  The  Iroquois,  55  C.  C.  A.  497, 
118  Fed.  1003;  The  Shenandoah  and  Peter- 
son ▼.  The  Chandos,  supra. 

The  appellant  was  treated  on  the  vessel 
and  at  the  hospitals  without  any  expense 
whatever  to  himself,  and  since  his  dis- 
charge is  able  to  move  about  and  walk  as 
well  as  he  ever  did.  This  puts  an  end  to 
any  liability  on  the  part  of  the  vessel  or 
its  owners. 

The  Osceola,  189  U.  S.  158,  47  L.  ed.  760, 


23  Sup.  Ct.  Rep.  483;  The  City  of  Alex- 
andria, 17  Fed.  390;  The  Atlantic,  Abb. 
Adm.  451,  Fed.  Cas.  No.  620;  Nevitt  v. 
Clarke,  Oloott,  316,  Fed.  Cas.  No.  10,138; 
The  Ben  Flint,  \  Abb.  (U.  S.)  126,  Fed. 
Cas.  No.  1,299. 

Dallas,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  a  decree  of  the 
district  court  for  the  eastern  district  of 
Pennsylvania,  dismissing  a  libel  in  admi- 
ralty which  was  filed  by  the  appellant  137 
Fed.  1003,  139  Fed.  59.  The  Ubellant  was 
employed  as  a  seaman  on  the  bark  Kenil> 
worth,  when  she  shipped  a  heavy  sea 
which  knocked  him  down  and  broke  hia 
right  leg  above  the  knee.    The  libel  alleged 


struction  to  the  effect  that  a  master  was 
bound  to  defray  the  medical  expenses  of 
his  slave.  Sweet  Water  Mfg.  Co.  v.  Glover 
(1859)  29  6a.  399.  In  this  connection  it  is 
interesting  to  note  that  by  §  217  of  the 
old  Babylonian  Code  of  Hammurabi  it  was 
provided  that  the  owner  of  a  slave  should 
give  two  shekels  of  silver  to  the  physician 
who  operated  on  him  for  a  severe  wound. 
But  in  another  case  the  obligation  was 
stated  in  a  qualified  form.  ''If  medical  aid 
or  other  assistance  be  rendered  to  a  slave 
in  a  case  of  necessity  which  does  not  admit 
of  a  previous  application  to  the  master,  the 
person  so  renderinff  the  assistance  would 
probably  be  entitled  to  compensation  from 
the  master;  and  the  law  would  raise  an  im- 
plied assumpsit  on  the  ground  that  the 
master  was  legally  bound  to  make  the  requi- 
site provision  for  his  slave."  Dunbar  v. 
Williams  (1813)  10  Johns.  249. 

b.  Apprentices. 

According  to  an  American  decision  it  is 
a  duty  of  the  master,  resultin|^  from  the 
relation  of  master  and  apprentice,  to  pro- 
vide his  apprentice  with  medical  attend- 
ance. Easley  v.  Craddock  (1826)  4  Rand. 
(Va.)  423  (holding  that  the  father  of  an 
apprentice  was  not  liable  for  medical  serv- 
ices, unless  they  had  been  rendered  at  his 
instance ) . 

This  doctrine  is  in  accord  with  the  ruling 
of  Patteson,  J.,  in  an  English  nisi  prius 
case,  to  the  effect  that,  during  the  illness 
of  an  apprentice,  his  master  u  bound  to 
provide  nim  with  proper  medicines.  Reg. 
V.  Smith  (1837)  8  C&t.  &  P,  153.  There  the 
defendant  was  indicted  for  manslaughter 
for  failing  to  provide  his  deceased  appren- 
tice with  sufficient  meat  and  drink,  and 
the  jury  were  told  that  they  must  render 
a  verdict  of  acquittal  if  they  thought  the 
death  was  caused  by  want  of  proper  med- 
icines, inasmuch  as  there  was  no  charge  to 
that  effect  in  the  indictment. 

But  there  is  authority  for  saying  that,  in 
the  absence  of  a  special  contract,  the  master 
is  not  liable  for  the  medical  expenses  of  an 
apprentice,  except  when  they  are  incurred 


under  the  master's  roof.  Percival  v.  Nevill 
( 1819)  1  Nott& M'C.  462  (Gantt,  J., dissent- 
ing). In  this  case  the  court  relied  upon  the 
English  cases,  which  deny  that  a  master  is 
liable  for  the  medical  expenses  of  ordinary 
servants,  and  also  upon  the  consideration 
that,  as  the  contract  embraced  no  stipula- 
tion that  the  master  was  subject  to  such 
liability,  the  rule,  Expressio  umu8  est  ewclw- 
sio  dlteHus,  was  controlling.  Neither  of 
these  grounds  seems  to  be  quite  satisfac- 
tory. The  relation  of  the  master  to  an  ap- 
prentice is  so  essentially  different  from  that 
of  a  master  to  an  ordinary  servant  that  it 
is  unsafe,  if  not  absolutely  improper,  to 
use  the  decisions  in  regard  to  the  latter  re- 
lation as  precedents  indicative  of  the  nature 
of  the  duties  incident  to  the  former  relation. 
On  the  other  hand,  the  maxim  referred  to 
would  plainly  be  irrelevant  if  the  duty  as- 
serted to  exist  is  one  which  arises  out  of 
the  relation  itself. 


e.  Ordinary  servants. 

In  some  of  the  older  reports  we  find  state- 
ments which,  if  taken  literally,  might  seem 
to  imply  that  a  master  was  subject  to  the 
duty  of  defraying  the  medical  expenses  of 
all  classes  of  servants.  But  in  the  cases 
referred  to,  the  master's  liability  to  a  third 
person  who  had  attended  or  supplied  medi- 
cines to  a  servant  was  not  involved. 

In  King  v.  Hales-Owen  (1718)  11  Mod. 
278,  where  Pratt,  Ch.  J.,  remarked  that 
"the  master  is  to  keep  the  servant  in  sick- 
ness and  in  health,"  the  point  actually  de- 
cided was  that  the  fact  tnat  an  apprentice 
was  suffering  from  a  serious  disease  (scro- 
fula) did  not  warrant  the  justice  in  dis- 
solving the  contract  of  apprenticeship. 

In  the  three  following  cases  Uie  question 
was  merely  whether  the  service  had  been 
continuous  for  an  entire  year,  so  as  to  give 
the  servant  a  right  to  a  settlement. 

"If  the  servant  is  taken  ill,  by  the  visita- 
tion of  God,  it  is  a  condition  incident  to 
humanity,  and  is  implied  in  all  contracta. 
Therefore  the  master  is  boimd  to  provide 
for  and  take  care  of  the  servant  so  taken 
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mat  her  mastar  and  offieen  failed  to  give 
him  doe  eare  and  attention,  %nd  that,  by 
mson  of  their  failure  to  do  so,  the  frac- 
tured ends  of  the  bone  overlapped  each 
other  and  thus  became  knitted  together, 
with  the  result  that  his  right  leg  has  been 
permanently  shortened  by  about  2  inches; 
and  that>  if  the  master  had  afforded  him 
reascmaUe  and  proper  care  in  setting  the 
fraetnred  bone,  his  injuries  would  have 
been  eomparatiTely  slight  and  of  a  tem- 
porary character.  It  further  alleged  that 
nhe  master,  however,  refused  to  believe 
that  the  bone  was  fractured,  and  therefore 
refilled  attention  to  the  libellant,  and  also 
refused  to  put  into  the  nearest  port  for 
medical  attention;"  and  it  averred  that, 
"hy  reaaoD  of  the  premises,    ...     he  has 


been  injured  in  a  sum  exceeding  $5,000 
for  unnecessary  pain  and  suffering  endured, 
and  to  the  endured  expenses  incident  to 
proper  medical  attention  and  permanent 
lameness,  all  of  which  would  have  been 
avoided  by  the  exercise  of  proper  care  and 
attention  by  the  master." 

Legal  responsibility  for  negligence  does 
not  exist  in  the  absence  of  a  duty  of  care, 
and  upon  the  scope  of  the  correlative  duty 
in  any  case  the  extent  of  the  liability  for 
negligence  depends.  In  this  case  the  duties 
which  it  is  asserted  were  not  discharged 
may  be  stated,  in  general  terms,  to  be  that 
of  the  shipowners  to  provide  proper  medical 
treatment  and  attendants  for  seamen  suf- 
fering injury  in  the  service  of  the  ship,  and 
that  of  the  master,  where  a  serious  acci- 


ni  in  his  aenrice."  Rex  t.  Christchurch 
1760)  Burrow,  Sett  Cas.  4M. 
"The  master  is  bound  to  take  care  of 
His  servant  during  illness,  if  the  latter  insist 
upon  it"  Grose,  J.,  in  King  ▼.  Sutton 
<i794)  6T.  R.  667. 

If  a  farm  servant  is  taken  ill  after  the 
'^nriee  has  begun,  the  master  is  bound  to 
rapport  him,  aind  cannot  turn  him  away  on 
tb&t  account  Rex  v.  Wintersett  (1783) 
•aid.  298. 

Bat  the  cases  referred  to  involved  merely 
-ht  right  of  tiie  servant  to  a  settlement 
binder  the  poor  laws,  and  the  liability  of 
the  master  to  third  persons  was  not  in 
qoestion.  It  is  apparent  from  other  cases 
Mded  during  the  same  century  that  the 
Wn^nsge  quoted  below  cannot  be  regarded 
as  indicatave  of  the  acceptance  of  the  broad 
doctrine  that  a  master  is  subject,  by  virtue 
of  the  relation  created  by  a  contract  of 
Urmg,  to  the  obligation  to  provide  medical 
assistanee  for  his  servant  All  that  the 
rathorities  which  bear  directly  on  the  sub- 
jeet  esn  fairly  be  said  to  show  is  that 
there  was  at  one  time  a  strong  judicial 
tendency  to  adopt  the  rule  that  a  master 
Bight  be  held  lisi>le  for  the  knedical  ex- 
penses of  a  menial  servant,  but  not  for 
those  of  other  servants. 

In  Newby  ▼.  Wiltshire  (1785)  2  Esp.  739, 
(^Id.  527,  4  Bougl.  K.  B.  284  (farm-serv- 
ant injured  by  a  fall  from  a  wagon),  Lord 
Mansfield  said:  In  general,  from  humanity 
tnd  kindness,  a  master  should  take  care 
of  his  servants,  but  the  question  now  is. 
What  is  the  law?  He  decided  that  there 
vas.  in  point  of  law,  no  action  against  the 
inaster  to  oomnel  him  to  repay  the  parish 
for  the  core  of  his  servant. 

The  distinction  between  menial  and  other 
Krrants  was  not  specifically  referred  to  in 
the  above  case;  but  in  Scarman  v.  Gastell 
(I7tf)  1  Esp.  270,  in  which  an  action  for 
nedidne  supplied  to  and  medical  attend- 
ance npon  the  defendant's  servant  was  held 
to  be  maintainable,  Lord  Kenyon  adopted 
the  view  of  plaintiff's  counsel,  that  the 
earlier  esse  merely  defined  the  extent  of  a 
nustei'i  obligations  in  respect  to  a  servant 
n  hnsbsndTy.  He  expressed  the  opinion 
4LJl.A.(NJ3.) 


that  a  master  was  oblised  to  provide  for  his 
servant  in  sickness  and  in  health,  and  that, 
therefore,  he  was  liable  for  medicine  fur- 
nished to  a  servant  while  in  his  service. 
The  servant  was  not  at  liberty  to  go  abroad 
and  contract  debts  for  medicines;  but  while 
he  was  under  the  master's  roof  the  master 
was  under  a  l^i^l  as  well  as  a  moral  obll- 

gtion  to  provide  the  necessary  medicines, 
his  argument  at  the  bar,  in  Wennall  v. 
Adney  (1802)  3  Bos.  k  P.  247,  Sergeant 
Bayley  sought  to  cut  down  the  effect  of 
this  decision  by  pointing  out  that  the  med- 
ical man,  though  not  expressly  employed  by 
the  defendant,  might  reasonably  infer,  from 
the  circumstance  of  his  being  sent  for  to 
the  defendant's  house,  that  he  was  to  be 
paid  by  the  defendant  But  this  theory  of 
a  contract  implied  from  the  particular  cir- 
cumstances does  not  harmonize  with  the 
very  general  languafte  of  Lord  Kenyon. 

The  doctrine  applied  in  Scarman  v.  Oas- 
tell,  supra,  was  reoogniced  in  Simmons  v. 
Wilmott  (1800)  3  Esp.  93,  where  Lord  Eldon 
laid  it  down  in  a  charge  to  a  jury  that,  if 
the  servant  had  been  one  who  lived  under 
the  roof  of  his  master,  his  master  would 
have  been  liable  for  his  medical  expenses. 

But  soon  after  commencement  of  the 
nineteenth  century  it  was  definitely  laid 
down,  as  a  rule  applicable  to  all  descrip- 
tions of  servants  except  apprentices,  that 
a  general  obligation  to  provide  medi<»l  at- 
tendance is  not  an  implied  incident  of  a 
contract  of  hiring,  and  that  the  master  is 
not  boimd  to  defray  the  expenses  of  such 
attendance  upon  a  servant  who  falls  sick  or 
receives  personal  injuries  in  the  course  of 
the  emplovment,  unless  he  has  expressly 
or  impliedly  agreed  to  do  so. 

In  Wennall  v.  Adney,  supra,  it  was  laid 
down  broadly  that  the  effect  of  the  case,  as 
stated  in  the  headnote,  is  that  a  master  is 
not  liable  upon  an  implied  assumpsit  to  pay 
for  medical  attendance  on  a  servant  who  has 
met  with  an  accident  in  his  service.  Lord 
Alvanley,  Ch.  J.,  said:  *1n  this  kind  of 
question  much  may  depend  upon  the  nature 
of  the  contract  entered  into  between  the 
master  and  the  servant.  Sometimes  a  mas- 
ter engages  to  supply  his  servant  with  nee- 
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dent  occurs,  to  exercise  a  reasonable  judg- 
ment as  to  putting  into  the  nearest  avail- 
able port;  but  whether  or  not  these  duties 
have  in  any  instance  been  adequately  dis- 
charged is  to  be  determined  with  reference 
to  the  peculiar  facts  of  the  particular  case. 
The  Iroquois,  194  U.  S.  240,  48  L.  ed.  955, 
24  Sup.  Ct.  Rep.  640. 

It  is  not  claimed  that  the  Kenilworth 
was  a  vessel  upon  which  a  physician  or 
surgeon  should  have  been  employed,  and 
the  fact  that  the  master  did  not  perceive 
that  Krelly's  leg  was  broken  is  of  primary 
and  controlling  importance;  for,  if  it  had 
not  been,  neither  the  treatment  which  the 
master  administered  nor  his  omission  to 
put  into  port  could  have  been  reasonably 
complained  of.     That  he  was  mistaken  as 


to  the  true  nature  of  the  injaiy  is  now 
perfectly  plain,  but  we  concur  in  the  find- 
ing of  the  court  bek>w  that  the  opinion 
upon  which  he  acted,  though  erroneous,  was 
honestly  entertained  by  him.  The  sur- 
geons who  were  called  by  the  respective 
parties  differed  as  to  whether,  by  the  exer- 
cise of  proper  care,  he  might  not  have  dis- 
covered the  fracture,  but  attentive  exam- 
ination of  the  record  has  fully  satisfied  us 
that  the  learned  judge  was  right  in  hold- 
ing, upon  all  the  evidence,  that  he  was 
"careful  according  to  his  light,  and  that 
his  judgment  upon  what  he  saw  found 
plenty  of  support,  both  at  the  time  and 
afterward." 

In   considering  whether  he  was   or  was 
not  duly  careful,  we  are  bound,  so  far  as 


essary  victuals,  and  it  may  undoubtedly  be 
argued  that  necessary  victuals  mean  such 
victuals  as  may  suit  the  state  of  health  or 
infirmity  in  which  the  servant  happens  to 
be;  as,  if  a  servant  be  in  need  of  wine  or 
victuals  of  that  description,  which  are  given 
by  way  of  medicine.  It  is  sufi&cient,  how- 
ever, to  observe  that  previous  to  the  case 
of  Scarmai^  v.  Castell  there  is  no  authority 
in  the  law  of  England  to  be  found  which 
warrants  the  position  contended  for  on  the 
part  of  the  plaintiff.  I  have  no  doubt  what- 
ever that  parish  officers  are  bound  to  assist 
where  such  accidents  as  these  take  place; 
and  that  the  law  will  so  far  raise  an  im- 
plied contract  against  them  as  to  enable 
any  person  who  affords  that  immediate  as- 
sistance which  the  necessity  of  the  case 
usually  requires  to  recover  against  them  the 
amount  of  money  expended."  Heath,  J., 
said:  **I  believe  that  the  humanity  of  Lord 
Kenyon  misled  him  when  he  adopted  the 
doctrine  upon  which  he  decided  the  case  of 
Scarman  v.  Castell.  Probably  at  the  mo- 
ment it  occurred  to  him  that,  if  the  master 
was  not  bound  to  provide  medical  assistance 
for  his  servant,  the  latter  would  be  left 
wholly  destitute:  but  I  am  perfectly  sure 
it  is  more  for  the  advantage  of  servants 
that  the  legal  claim  for  such  assistance 
should  be  against  the  parish  officers,  rather 
than  against  their  masters ;  for  the  situation 
of  many  masters  who  are  obliged  to  keep 
servants  is  not  such  as  to  enable  them  to 
afford  sufficient  assistance  in  cases  of  seri- 
ous illness."  Rooke,  J.,  said:  "The  con- 
tract on  the  part  of  the  servant  is  merely 
to  serve;  but  on  the  part  of  the  master  it 
is  varied  by  numberless  stipulations,  accord- 
ing to  the  inclinations  of  the  contracting 
parties.  I  cannot  think,  however,  that, 
without  any  stipulation  to  that  effect,  the 
master  is  liable  to  furnish  his  servant  with 
medicine.  ...  If  the  general  principle 
contended  for  by  the  plaintiff  were  to  be 
adopted  as  a  rule  of  law,  many  persons  who 
are  obliged  for  the  purposes  of  their  trade 
to  keep  a  number  of  servants  would  be  un- 
able to  fulfil  the  duty  imposed  upon  them 
by  the  law.  It  must  be  left  to  the  human- 
ity of  every  master  to  decide  whether  he 
4L.R.A.(N.S.) 


will  assist  his  servant  aeoording  to  his 
capacity  or  not."  Chambre,  J.,  said:  "The 
oblifvation  of  the  master  to  provide  medical 
assistance  for  his  servant,  if  any,  must  arise 
from  contract.  It  cannot  be  contended  that 
a  master  impliedly  contracts  to  furnish  his 
servant  with  all  necessaries;  for  in  eome 
cases  he  neither  engages  to  furnish  clothes 
nor  victuals;  and  if  not,  he  is  not  bound  to 
provide  either.  What  has  passed  at  nisi 
prius  upon  this  subject  has  been  somewhat 
hasty;  and  I  think  the  rule  there  laid  down 
would  be  very  disadvantageous  to  the  serv- 
ants themselves,  if  it  were  adopted." 

Under  the  English  poor  laws  the  medical 
expenses  of  a  pauper  servant  are  a  charge 
upon  the  parish.  See  cases  cited  in  the 
reporter's  notes  to  Newby  v.  Wiltshire 
(1785)  4  Dougl.  EL  B.  284,  and  Watling  v. 
Walters  (1823)  1  Car.  &  P.  132. 

It  has  been  held  that  a  partial  emancipa- 
tion of  a  daughter  fourteen  years  of  age 
by  permitting  her  for  three  years  thereafter 
to  reside  thirty  miles  away,  controlling  and 
using  her  own  wages,  without  furnishing 
her  with  any  money  or  means  of  support, 
will  not  exempt  the  father  from  liability 
for  necessary  services  of  a  physician  em- 
ployed bv  her  in  sickness,  where  it  does  not 
appear  that  he  intended  to  waive  the  right 
to  exercise  parental  authority  over  her. 
Porter  v.  Powell  (1890)  79  Iowa,  151,  7  L.R. 
A.  176,  18  Am.  St.  Rep.  353,  44  N.  W.  295. 

By  nearly  all  the  American  courts  the 
English  doctrine  has  been  adopted  without 
any  qualifications. 

That  a  master  is  not,  in  the  absence  of 
some  stipulation,  under  any  legal  obliga- 
tion to  furnish  medical  attendance  for  a 
servant  who  falls  sick  or  is  injured  while 
engaged  in  his  duties,  is  explicitly  recog- 
nized in  the  following  cases:  Davis  v. 
Forbes  (1898)  171  Mass.  548,  47  LJLA.  170, 
51  N.  E.  20;  Sevier  v.  Birmingham,  S.  & 
T.  River  R.  Co.  (1890)  92  Ala.  258,  9  So. 
405;  Denver  &  R.  6.  R.  Co.  v.  Des  (1898) 
25  Ciolo.  19,  53  Pac  222;  Sweet  Water  Mfg. 
Co.  V.  Glover  (1859)  29  Ga.  399;  Toledo, 
W.  A  W.  R.  Co.  V.  Rodrigues  (1868)  47  ni. 
188,  95  Am.  Dec.  484;  Vorass  v.  Rosenberrv 
(1899)  85  m.  App.  623;  Pittsburgh  C.  C.  & 
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possible,  to  pat  ouraelvea  in  his  place.  He 
vas  not  reqoirecL  to  haye  the  «kill  or  dis- 
eemment  of  a  surgeon,  and  the  opinion 
which  be  formed  if  viewed  in  no  clearer 
light  than  was  afforded  by  such  limited 
knowledge  as  may  be  justly  attributed  to 
him,  does  not  appear  to  have  been  an  un- 
rauonable  one,  and  the  treatment  which 
he  adopted,  when  considered  in  connection 
and  conformity  with  that  opinion,  was 
neither  negligent  nor  improper.  Nor  was 
the  injuiy,  as  it  appeared  to  the  master,  of 
so  serious  a  character  as  should  have  in- 
duced him,  in  the  exercise  of  a  reasonable 
judgment,  to  put  into  any  of  the  interme- 
diate ports  to  which  counsel  has  suggested 
be  might  have  resorted,  but  to  none  of 
which  he  could  have  taken  his  vessel  with- 


out considerably  delaying  her  voyage,  and 
thereby  injuriously  affecting  the  interests 
of  her  owners.     The  Iroquois,  supra. 

The  libel  was  amended  as  follows:  "The 
libellant,  in  addition  to  that  set  forth  in 
the  libel,  claims  to  recover  for  expenses 
which  he  has  already  incurred  and  may 
hereafter  be  obliged  to  incur  in  endeavor- 
ing to  effect  a  cure,  and  for  board  and 
lodging  during  that  time." 

Upon  its  allowance  of  this  amendment, 
the  court  permitted  further  testimony  to 
be  taken  concerning  the  new  matter  which 
it  introduced,  and  after  the  libellant  had 
availed  himself  of  this  permission  the 
learned  judge  reached  the  conclusion  that 
the  claim  set  up  by  the  amendment  should 
not  be   sustained.     We   think   this  conclu- 


StL  R.  Co.  V.  Sullivan  (1895)  141  Ind.  83, 
27  L.R.A.  840,  50  Am.  St.  Rep.  313,  40  N.  E. 
158:  Atlantic  &  P.  R.  Co.  v.  Reisner  (1877) 
18  Kan.  458;  Union  P.R.  Co.v.Beatty  (1886) 
35  Kan.  265,  67  Am.  Rep.  160,  10  Pac.  845 ; 
Clark  V.  Missouri  P.  R.  Co.  (1892)  48  Kan. 
6W,  29  Pac  1138;  Lithgow  Mfg.  Co.  v.  Sam- 
uel (1903)  24  Ky.  L.  Rep.  1590,  71  S.  W. 
906;  Malone  v.  Robinson  (1893;  Miss.) 
12  So.  709;  Spelman  v.  Gold  C^in  Min. 
4  Mill.  Co.  (1901)  26  Mont.  76.  55  L.RJ1. 
640,  91  Am.  St.  Rep.  402,  66  Pac  697. 

In  Holmes  v.  Hutchinson  (1833)  Gilpin, 
447,  Fed.  C^.  No.  6,  639,  the  court,  in  com- 
paring the  condition  of  seamen  with  other 
kborers,  remarked  that  the  latter  are  not 
only  obliged,  in  case  of  sickness,  accident, 
or  other  disability  to  maintain  themselves 
and  pay  all  the  expense  of  nursing,  medi- 
dne.  and  medical  attendance,  but  that  their 
▼iges,  their  only  source  of  revenue,  the 
only  means  by  which  they  can  provide  for 
BQch  expenditure,  are  stopped. 

In  South  Carolina  it  w  the  duty  of  a 
railroad  company,  under  Gen.  Stat.  S  1525, 
to  notify  the  physician  most  accessible  to 
the  place  of  an  accident  occurring  on  its 
road  by  which  employees  are  injured.  Ad- 
kins  V.  Atlanta  &  C.  Airline  R  Co.  (1887) 
27  S.  C.  71,  2  S.  E.  849. 

In  Baltimore  &  O.  R  Co.  v.  State  (1874) . 
41  Md.  268,  it  was  held  that  where  a  rail- 
»ty  servant  who,  under  the  rules  of  the 
eompany,  had  no  right  to  claim  compensa- 
tion "when  disabled  by  sickness  or  other 
pause,"  had  been  injured  in  the  course  of 
Ms  duties,  the  duty  of  the  company  to  take 
pare  of  him  in  his  capacity  as  a  servant 
<^sed  when  he  had  been  conveyed  to  the 
nearest  place  where  medical  attendance  was 
procurable,  and  there  left  in  charge  of  a 
physician.  In  respect  to  his  subsequent 
transportation  to  a  more  distant  point,  his 
relation  to  the  company  was  declared  to 
^  that  of  a  stranger  in  a  like  condition, 
Mid  his  rights  to  be  determinable  with  ref- 
erence to  the  rule  that  no  obligation  rests 
npon  railway  companies  to  furnish  physi- 
«4M,  nuTses,  or  other  attendants  for  sick 
Md  disabled  persons  who  may  choose  to 
travel  in  their  conveyances,  tiie  duty  to  J 
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carry  safely  being  no  ereater  in  the  case  of 
such  persons  than  in  the  case  of  those  who 
are  in  good  health. 

But  in  Indiana  the  doctrine  has  been  pro- 
pounded that,  although  in  ordinary  cases  a 
railway  company  is  not  subject  to  the  obli- 
gation to  furnish  medical  assistance  to  its 
servants,  unless  it  has  agreed  to  do  so,  such 
an  obligation  should  rest  upon  it  "as  extra- 
ordinary cases,  where  immediate  medical  or 
surgical  assistance  is  imperatively  required 
to  save  life  or  avoid  further  serious  bodily 
injury."  Ohio  &  M.  R.  Co.  v.  Early  (1894*) 
141  Ind.  73,  28  L.R.A.  546,  40  N.  E.  257. 
Similar  language  had  been  used  in  Terre 
Haute  A  I.  R.  Co.  v.  McMurray  (1884)  98 
Ind.  358,  49  Am.  Rep.  752. 

The  rule  imposing  this  obligation  is  jus- 
tified by  the  consideration  that  where  an 
"employee  has,  by  unforeseen  accident  to 
him,  while  engaged  in  the  line  of  his  duty 
as  such  employee,  been  rendered  helpless, 
the  dictates  of  humanity,  duty,  and  fair 
dealing  would  seem  to  demand  that  it 
should  furnish  medical  assistance."  Ohio  & 
M.  R.  Co.  V.  Early,  aupra.  There  it  was 
held  that  the  conscious  and  deliberate 
choice  of  an  injured  employee  while  in 
possession  of  his  mental  faculties,  of  the 
lime  when,  place  where,  and  person  by 
whom  he  will  be  treated,  relieves  the  master 
of  any  liabilitv  for  failure  to  provide  other 
treatment,  and  that  no  liability  on  the  part 
of  a  railroad  company  for  failure  to  provide 
for  an  injured  brakeman  is  established 
where  the  best  medical  treatment  that 
could  be  obtained  at  the  little  town  where 
he  was  injured  was  procured,  and  he  was 
removed  as  soon  as  possible,  with  his  intel- 
ligent and  conscious  consent,  without  any 
objection  of  the  physicians  who  had  at- 
tended him  thus  far,  to  another  town  where 
a  place  was  provided  for  him  and  compe- 
tent surgeons  were  awaiting  him,  but  he 
insisted  on  being  taken  still  further,  to  the 
town  where  he  lived,  but  died  soon  after 
reaching  the  place,  from  loss  of  blood  on 
the  way.  In  this  case  the  court  remarked 
that  the  obligation  is  one  which  "arises  out 
of  strict  necessity  and  urgent  exigency, 
where   immediate   attention    thereto   is   de- 
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sion  was  oorreoi.  In  the  case  of  The  Os- 
ceola, 189  U.  S.  176,  47  L.  ed.  760,  23  Sup. 
Ct.  Rep.  483,  it  was  held  that  the  yessel 
and  her  owners  are  liable,  in  case  a  seaman 
is  wounded  in  the  service  of  the  ship,  "to 
the  extent  of  his  maintenance  and  cure 
«nd  to  his  wages,  at  leasts  so  long  as  the 
Tqyage  is  continued."  But,  if  it  be  assumed 
th«t  the  liability  in  this  instance  continued 
after  the  completion  of  the  voyage,  yet  the 
claim  in  question,  as  shown  by  the  proofs, 
is  not,  as  was  alleged,  for  expenses  which 
the  libelant  had  incurred  and  might  incur 
"in  endeavoring  to  effect  a  cure,  and  for 
board  and  lodging  during  that  time,"  but 
is  for  expenditures  made  by  others  on  his 


behalf,  which  he  is  under  no  obligation  to 
reimburse,  and  which  were  made  when  the 
cure  had  been  completed,  at  least  bo  far 
as  the  ordinary  medical  means  extend.  As 
was  said  by  Mr.  Justice  Story  in  Reed  v. 
Canfleld,  1  Sumn.  202,  Fed.  Caa.  No. 
11,641:  "The  seaman  is  to  be  cured  at  the 
expense  of  the  ship  of  the  sickneas  or  in- 
jury sustained  in  the  ship's  service.  It 
must  be  sustained  by  the  party  while  in 
the  ship's  service;  and  he  is  not  to  receive 
any  compensation  or  allowance  for  the 
effects  of  the  injury.  But  so  far,  and  so 
far  only,  as  expenses  are  incurred  in  the 
cure,  whether  they  are  of  a  medical  or 
other  nature,  for  diet,  lodging,  nursing,  or 


manded  in  order  to  save  life  or  prevent 
great  injury.  [It]  the  duty  arises  with  the 
emergency  and  with  it  expires." 

To  the  same  general  effect  see  Louisyille, 
N.  A.  &  G.  R.  &.  v.  Smith  (1889)  121  Ind. 
863,  6  L.R.A.  320,  22  N.  E.  776. 

The  standpoint  of  this  court  is  also  in- 
dicated by  the  following  extract  from  the 
judgment  delivered  in  Terre  Haute  &  L  R. 
Co.  V.  McMurray,  supra,  where  the  com- 
pany's liability  was  thus  discussed:  "As- 
suming, as  we  may  justly  do,  that  there 
are  occasions  when  the  exigency  is  so  great 
and  the  necessity  so  pressmg  that  the  con- 
ductor stands  temporarily  as  the  represent- 
ativo  of  tlie  company,  with  authority  ade- 
quate to  the  urgent  and  immediate  demands 
of  the  occasion,  we  inouire.  What  is  such 
an  emergency  as  will  clothe  him  with  this 
authority  and  put  him  in  the  position  desig- 
nated T  Suppose  that  a  locomotive  is  over- 
turned upon  its  engineer,  and  he  is  in  im- 
mediate aanger  of  great  bodily  harm,  would 
it  not  be  competent  for  the  conductor  to 
hire  a  derrick,  or  a  liftinff  apparatus,  if  one 
were  near  at  hand,  to  uft  the  locomotive 
from  the  body  of  the  engineer  T  Surely 
someone  owes  a  duty  to  a  man  imperiled 
as  an  engineer  would  be  in  the  case  sup- 
posed, to  release  him  from  peril,  and  is 
there  anyone  upon  whom  this  duty  can  be 
so  justly  put  as  upon  his  employer?  The 
man  must,  in  the  case  supposed,  have  as- 
sistance, and  do  not  the  plainest  principles 
of  justice  require  that  the  primary  duty  of 
yielding  assistance  should  devolve  upon  the 
employer,  rather  than  on  strangers?  An 
employer  does  not  stand  to  his  servants  as 
a  stranger;  he  owes  them  a  duty.  The 
cases  all  agree  that  some  duty  is  owing 
from  the  master  to  the  servant,  but  no  case 
that  we  have  been  able  to  find  defines  the 
limits  of  this  duty.  Granting  the  existence 
of  this  general  duty, — and  no  one  will  deny 
that  such  a  duty  does  exist, — the  inquiry  is 
as  to  its  character  and  extent.  Suppose  the 
axle  of  a  car  to  break  because  of  a  defect, 
and  a  brakeman's  leg  to  be  mangled  by  the 
derailment  consequent  upon  the  breaking  of 
the  axle,  and  that  he  is  in  imminent  danger 
of  bleeding  to  death  unless  surgical  aid 
in  summoned  at  once;  and  suppose  the  acci- 
dent to  occur  at  a  point  where  there  is 
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no  station  and  when  no  officer  superior  to 
the  conductor  is  present, — ^would  not  the 
conductor  have  authority  to  call  a  sur- 
geon? Is  there  not  a  dutv  to  the  mangled 
man  that  someone  must  discharge?  And  if 
there  be  such  a  duty,  who  owes  it,  the  em- 
ployer, or  a  stranger?  Humanity  and  jus- 
tice unite  in  affirming  that  someone  owea 
him  this  dutv,  since  to  assert  the  contrary 
is  to  affirm  that  upon  no  one  rests  the  duty 
of  calling  aid  that  may  save  life.  If  we 
concede  the  existence  of  this  general  duty, 
then  the  further  search  is  for  the  one  who 
in  justice  owes  the  duty;  and  surely  where 
the  question  comes  between  the  employer 
and  a  straneer,  the  just  rule  must  oe,  it 
rests  upon  tne  former." 

The  doctrine  thus  formulated  has  been 
strictly  confined  in  its  application  to  rail- 
way companies,  which  are  regarded  as  occu- 
pying "a  peculiar  position  with  reference  to 
such  matters,  exercising  quasi- public  func- 
tions, clothed  with  extraordinary  privileges, 
carrying  their  employees  necessarily  to 
places  remote  from  tneir  homes,  subject- 
ing them  to  unusual  hazards  and  dangers." 
Chaplin  v.  Freeland  (1893)  7  Ind.  App.  676, 
34  N.  E.  1008.  In  the  nreceding  year  the 
court  of  appeals  had  declined  to  determine 
whether  or  not  the  rule  applied  to  private 
employers.  Toledo,  St.  L.  &  K.  C.  R.  Co. 
V.  Mylott  (1892)  6  Ind.  App,  438,  33  N. 
E.  135. 

At  first  sight  it  might  appear  that  the 
adoption  of  tnis  doctrine  inaicates  a  depar- 
ture from  the  doctrine  laid  down  in  an  ear- 
lier case,  in  which  it  was  said  that  "rail- 
roads are  under  precisely  the  same  obliga- 
tion in  respect  to  procuring  medical  and 
surgical  aid  for  their  employees  as  other 
employers  under  like  circumstances,  and 
the  authority  of  a  railroad  employee  is  not 
different  in  that  respect  from  the  authority 
of  one  employed  by  any  other  corporation 
or  person  when  placed  in  a  like  situation." 
Terre  Haute  A  I.  ^.  Co.  v.  Brown  (1886) 
107  Ind.  336,  8  N.  i:.  218.  But  in  this  pas- 
sage the  court  was  merely  formulating  a 
general  rule  applicable  to  ordinary  cases, 
and  not  to  those  in  which  there  Is  an  emer- 
gency. 

As  the  effect  of  this  doctrine  Is  that  rail' 
way  companies  have  not  merely  the  power 
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other  assistanee,  they  are  a  charge  on,  and 
to  be  borne  by,  the  ship.  The  sickness  or 
other  injury  may  occasion  a  temporary 
or  permanent  disaibility;  but  that  is  not 
a  ground  for  indemnity  from  the  owners. 
They  are  liable  only  for  expenses  necessa- 
rily incurred  for  the  cure;  and  when  the 
cure  is  completed,  at  least,  so  far  as  the 
ordinary  medical  means  extend,  the  own- 
ers are  freed  from  all  further  liability. 
They  are  not,  in  any  just  sense,  liable  for 
consequential  damages.  The  question, 
then,  in  all  such  cases,  is  what  expenses 
haTe  been  virtually  incurred  for  the  cure, 
not  what  might,  under  other  circumstances, 


be  incurred.  The  owner  is  not  to  respond 
for  charity  actually  administered  by 
others,  but  for  expenses.  He  is  not  to 
pay  what  may  remunerate  the  sufferer  for 
his  losses,  or  what,  in  compassion  or  hu- 
manity, he  might  demand;  but  what  the 
law  has  measured  out  as  the  limit  of  jus- 
tice." 

The  decree  of  tb»  District  Court  is 
affirmed. 

Petition  for  writ  of  certiorari  denied  by 
Supreme  Court  of  United  Sta4»s  April  30, 
1906. 


to  proride  medical  attendance  in  cases  of 
emergency,  it  places  the  servant  in  a  some- 
▼hat  more  favorable  position  than  the  more 
generally  received  doctrine  which  is  dis- 
cossed  in  infra,  V.  e. 

The  mere  fact  that  the  physical  state  of 
the  servant  which  necessitates  the  medical 
expenses  in  question  has  been  produced  by 
conditi(»is  or  occurrences  betokening  negli- 
gence on  the  master's  part  is  not  regarded 
as  a  sufficient  reason  for  imposing  on  him 
larger  obligations  than  he  would  have  been 
snbJMt  to  if  the  case  had  not  involved  that 
element  Davis  v.  Forbes  (1898)  171  Mass. 
548,  47  LJLA.  170,  61  N.  E.  20. 

In  eases  where  the  master  is  liable  to  an 
tetion,  although  he  "must  answer  to  the 
servant  in  damages  for  all  loss  proximately 
resulting,  including  physicians*^  and  sur- 
geons'duu-ges,  yet  the  law  does  not  req^uire 
him  to  engage  their  services,  or  to  pay  tnem 
for  perfon^g  the  services;  he  may,  if  he 
diooses,  employ  physicians,  surgeons,  and 
nurses,  and  promise  to  pay  them,  and,  of 
course,  he  would  then  be  liable  directly  to 
those  employed."  Spelman  v.  Gold  Coin 
Min.  ft  Mill.  Co.  (1901)  26  Mont.  76,  55  L. 
R.A.  640,  91  Am.  St  Rep.  402,  66  Pac.  697. 
Shnilarly,  in  Chicago,  B.  &  Q-  ^^i  J- 
Howard  (1895)  45  Neb.  670,  63  N.  W.  872, 
the  eonrt  seems  to  have  based  its  decision 
that  the  defendant  company  was  not  liable 
for  more  than  a  judicious  selection  of  the 
phTsician  summoned  by  it  upon  the  theory 
that,  as  the  company  had  not  been  guilty  of 
any  negligence  which  contributed  to  the 
Bryant's  injury,  the  employment  of  the  phy- 
sician was  voluntary.  . 

But  a  different  theory  was  propounded  in 
Uthgow  Mfg.  Co.  V.  Samuel  (1903)  24  Ky. 
L  Rep/ 1590,  71  S.  W.  906,  the  effect  of 
which  is  stated  In  infra,  HI.  c,  1,  (b). 

But  the  question  whether  the  injury  was 
or  was  not  due  to  the  master's  negligence 
hu  sometimes  been  regarded  as  an  impor- 
tant element  in  determining  the  extent  of 
an  agent's  authority  to  provide  medical 
attiitance.    See  infra.  III.  c,  1,  (a). 

n.  Specific  agreements  to  provide  medical 
assistance. 

The  question  whether  the  master  has  in 
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a  given  case  undertaken  to  provide  medical 
assistance  for  a  particular  servant  is  one 
of  fact,  to  be  determined  from  a  consid- 
eration of  the  whole  evidence  in  the  case. 
From  the  English  decisions  it  would  appear 
that  the  intention  on  the  master's  part  to 
become  responsible  for  the  medical  expenses 
of  a  menial  servant  may  with  propriety  al- 
ways be  inferred  by  a  jury  where  it  is 
shown  that  he  himself  has  called  in  his 
own  physician  to  treat  the  servant. 

In  one  nisi  prius  case  it  has  been  held 
that,  if  a  menial  servant  falls  ill,  and  a 
master  calls  in  his  own  medical  man  to 
attend  such  servant,  the  master  will  not  be 
allowed  to  deduct  the  charge  for  such  med- 
ical attendance  out  of  the  servant's  wages, 
unless  there  is  a  special  contract  between 
master  and  servant  that  he  shall  do  so. 
Sellen  v.  Norman  (1829)  4  Car.  &  P.  80, 
per  Ghnselee,  J. 

His  representative  in  the  management  of 
his  household  had,  without  raising  any  ob- 
jections, allowed  the  doctor,  after  he  had 
in  the  first  instance  been  called  in  by  a  mem- 
ber of  the  household,  to  so  on  treating  the 
patient.  Cooper  v.  PhillTpB  (1831)  4  Car. 
&  P.  581,  per  Taunton,  J. 

In  that  case,  a  nisi  prius  action,  it  was  held 
that,  where  the  father  of  a  family  lived  at 
a  distance  from  the  place  at  which  his  chil- 
dren were,  and  put  them  under  the  protec- 
tion of  servants,  the  establishment  being 
visited  at  frequent  intervals  by  his  wife, 
who  was  apparently  intrusted  with  the 
general  superintendence  of  the  household, 
he  miffht  properly  be  found  liable  for  the 
fees  of  a  doctor  called  in  by  one  of  the  serv- 
ants to  treat  a  wet  nurse  for  an  illness 
which  resulted  from  suckling  one  of  de- 
fendant's children,  where  the  evidence 
showed  that  his  wife  knew  of  the  surgeon's 
attendance,  and  expressed  no  disapproba- 
tion. The  mere  fact  that  he  afterwards 
sent  his  own  surgeon  would  not,  under  such 
circumstances,   release    him    from    liability. 

On  the  other  hand,  it  was  held  in  the  same 
case  that  where  a  servant  who  hurt  her  foot 
in  getting  over  a  gate  called  in  a  surgeon 
who  was  not  the  regular  medical  attend- 
ant of  the  family,  without  the  knowledge  o# 
her  master  or  mistress,  the  master  was  rot 
liable  to  pay  the  surgeon's  bill. 
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Those  decisions  seem  to  embody  a  doc- 
trine somewhat  more  favorable  to  the  med- 
ical attendant  than  that  which  has  been 
applied  in  some  American  cases. 

In  one  of  these-— Clark  v.  Waterman 
(1835)  7  Vt.  76,  29  Am.  Dec.  150— it  was 
held  that  a  master  was  not  necessarily  lia- 
ble, on  an  implied  assumpsit,  for  medical 
attendance  on  a  servant,  even  when  he  him- 
self summoned  the  doctor,  and  that  in  order 
to  warrant  recovery  against  him  it  must  be 
shown  that  there  was  a  request  by  him  in 
his  own  name,  upon  the  credit  of  which  the 
services  were  rendered,  or  else  some  subse*- 
quent  act  on  his  part  from  which  it  appears 
that  he  expected  to  pay  for  the  services. 
The  circumstances  which  were  held  to  im- 
port liability  on  the  master's  part,  and  the 
extent  to  which  the  court  intended  to  go  in 
imposing  such  liability,  will  be  apparent 
from  the  following  passage  from  its  opin- 
ion: "The  emplopnent  or  request  to  at- 
tend upon  the  patient  was  made  and  often 
repeated  by  the  defendant,  in  person.  Com- 
plaints of  the  inefficient  practice  of  one  of 
the  plaintiffs,  and  an  exchange  for  the 
other,  like  a  man  acting  in  his  own  business, 
and  at  last  a  virtual  admission  that  it  was 
his  expectation  to  pay,  by  calling  for  the 
bill  to  lay  before  the  town,  'to  see  if  they 
would  not  assist  him  — this  appears  like 
an  original  employment  by  the  defendant, 
and  the  plaintiffs  making  the  charges  di- 
rectly against  him  is  evidence  that  they  so 
understood  it.  If  these  facts  were  such  as 
it  would  have  been  proper,  in  action  of 
assumpsit,  to  have  left  to  the  jury,  then 
they  were  sufficient  for  the  auditors  to  act 
upon.  The  other  circumstances  in  the  case, 
that  the  patient  had  been  brought  up  by 
the  defendant,  and,  although  she  had  been 
three  years  out  of  her  time,  yet  continued 
most  of  the  time  in  his  family,  and  'in  his 
employ,  without  contract  or  accounting,' 
lenders  it  not  improbable  that  he  was  will 
ing  to  render  her  all  needful  aid  in  time  of 
sickness,  and  that  his  intention  was  really 
such  as  his  conduct  naturally  indicated. 
.  .  .  We  do  not  mean  by  this  deter- 
niination  to  intimate  tnat  a  man  who,  by 
himself  or  another,  happens  to  go  for  a 
doctor  to  attend  a  hired  man,  or  maid,  or 
sister,  or  friend  in  his  house,  is  of  course 
liable  to  pay  the  bill.  In  many,  and  perhaps 
most  of  these  cases,  the  person  going  or 
sending  might  be  regarded  as  a  mere  medi- 
um of  intelligence  that  a  physician  was 
wanted;  but  where  the  proof  in  the  case 
is  sufficient,  as  we  think  it  was  in  this 
case,  to  authorize  the  triers  to  find  that  the 
defendant  intended,  and  gave  the  plaintiffs 
80  to  imderstand,  that  he  was  himself  the 
employer,  then  the  original  credit  was  given 
to  nim;  then  he  is  liable  upon  general  prin- 
ciples, and,  it  not  being  the  debt  of  another, 
is  not  affected  by  the  statute  of  frauds." 

In  another  American  case  it  was  laid 
down  broadly  that  there  is  no  such  duty 
resting  on  a  railway  company  to  care  for 
an  injured  employee  that  any  person  with- 
out authority  from  the  company  may  render 
the  service  and  compel  payment.  To  bind 
the  company  there  must  be  an  express  and 
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explicit  request  from  a  person  who  is  em- 
powered to  act  for  it.  Toledo,  W.  &,  W. 
R.  Co.  v.  Rodrigues  (1868)  47  111.  186,  95 
Am.  Dec.  484. 

In  another  case  it  wm  denied  that  a  mere 
request  by  a  father  of  a  physician  to  attend 
a  child  of  full  age  who  is  sick  at  the  father*s 
house,  but  for  whom  he  is  not  bound  to 
provide,  raised  an  implied  promise  on  the 
father's  part  to  pay  the  physician  for  his 
services.  Rankin  v.  Beale  (18^7)  68  Mo. 
App.  325. 

By  the  English  truck  act  (1  &  2  Wm.  IV. 
chap.  37,  S  25)  it  is  provided  that  a  master 
may  make  deductions  from  a  servant's 
wages  in  respect  to  medicines  or  medical 
attendance  which  he  has  agreed  to  supply. 
A  similar  power  is  constantly  exercised, 
without  any  express  statutory  authoriza- 
tion, and  without  any  questions  being  raised 
as  to  its  legality,  by  the  employers  who 
adopt  regulations  under  which  a  small  por- 
tion of  the  wages  of  their  employees  is  with- 
held for  the  purpose  of  keeping  it,  in  whole 
or  in  part,  as  a  fund  devoted  to  the  main- 
tenance of  free  hospitals  at  central  points, 
and  to  the  payment  of  the  fees  of  such  med- 
ical men  as  may  be  retained  at  other  places. 
If  an  employer  has  undertaken  to  make 
arrangements  upon  this  footing  for  the 
treatment  of  his  injured  servants,  he  is 
liable  for  any  damages  which  are  the  prox- 
imate result  of  his  refusal  or  negligent  fail- 
ure to  perform  his  engagements.  American 
Tin-Plate  Co.  v.  Guy  (1900)  25  Ind.  App. 
588,  58  N.  E.  738.  In  this  case  the  com- 
plaint, which  alleged  that  the  company's 
physician,  although  notified  of  the  injury, 
failed  to  give  the  injured  person  the  neces- 
sary treatment,  was  held  to  state  a  cause 
of  action. 

Where  each  employee  of  a  railroad  com- 
pany on  a  certain  division  employed  as 
much  as  four  days  in  a  month  was  required 
by  the  company  to  contribute  to  the  main- 
tenance and  support  of  a  hospital,  and  the 
employees  making  the  payments  bad  no 
voice  in  the  management  or  control  of  the 
hospital  except  that  superior  employees 
gave  to  subordinates  certificates  of  admis- 
sion when  they  were  sick  or  injured,  plain- 
tiff— an  employee  who  was  injured  after  be- 
ing employed  more  than  four  days — was 
held  to  be  entitled  to  admission  to  the  hos- 
pital. The  company  therefore  was  pro- 
nounced liable  for  injury  resulting  from  re- 
fusal of  his  foreman  to  give  him  a  certifi- 
cate entitling  him  to  transportation  and 
entrance  to  the  hospital.  Illinois  C.  R.  Co. 
v.  Gheen  (1902)  112  Ky.  695,  66  S.  W.  639, 
rehearing  denied  68  S.  W.  1087.  It  was 
laid  down  that,  if  plaintiff  was  entitled  to 
admission  to  the  hospital,  he  was  entitled 
to  the  skilled  surgical  treatment  and  ac- 
commodations he  would  have  received  there, 
and  also  to  board  and  transportation,  and 
if  the  companv  refused  to  furnish  these 
things  it  was  liable  for  the  cost  thereof. 

In  a  suit  by  an  employee  for  breach  of 
a  contract  by  which,  in  consideration  of 
fees  deducted  monthly  from  his  wages,  he 
was  to  have  free  medical  treatment  at  a 
hospital,  he  was  held  to  be  entitled  to  dam- 
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ages  for  increased  suffering  due  to  the  re- 
fusal of  defendant's  foreman  to  telegraph 
for  a  free  pass  to  the  hospital,  as  the  evi- 
dence showed  that  it  was  his  duty  to  have 
wired  for  it  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Harney  (1899;  Tex.  Civ.  App.)  54  S.  W. 
791. 

In  an  action  for  breach  of  contract  to 
furnish  a  railroad  employee  medical  and 
bnispital  attention,  plaintiff  was  held  enti- 
ty to  recover  for  both  physical  and  mental 
suffering;  but  damages  caused  by  his  hav- 
ing walked  from  the  place  where  he  was 
taken  sick  to  his  home,  by  reason  of  his 
lack  of  funds  to  pay  railroad  fare  and  de- 
fendant's refusal  to  transport  him,  were 
held  too  remote  to  be  recovered.  Galves- 
ton, H.  &  S.  A.  R.  Go.  V.  Rubio  (1901;  Tex. 
Civ.  App.)   65  S.  W.   1126. 

As  to  the  liability  of  an  employer  for 
the  negligence  of  physicians  and  surgeons 
whom  he  engages,  see  infra,  IV. 

III.  Power  of  employers  to  defray  the  med- 
ieal  expenses  of  their  injured  servants. 

a.  Generally. 

In  cases  where  the  employer  Is  an  indi- 
vidual »ui  juriSf  and  competent  to  enter 
bto  a  valid  contract  of  hiring,  there  is  obvi- 
otislj  no  possible  ground  upon  which  his 
right  to  defray  the  medical  expenses  of  his 
lerrant  can  be  disputed.  But  the  qnestion 
whether  a  corporation — an  artificiflul  legal 
entity,  organized  and  subsisting  for  certain 
definite  objects — should  be  regarded  as  hav- 
ing an  implied  power  to  devote  its  funds 
to  guch  a  purpose,  is  less  simple. 

In  England  this  question  has  not  been 
directly  determined.  But  as  the  doctrine 
ktt  been  distinctly  recognized  that,  under 
some  circumstances,  certain  agents  of  rail- 
Tay  companies  are  invested  with  an  implied 
aatbority  to  bind  their  principals  by  con- 
tracts for  medical  attendance  on  injured 
lerrants  (Walker  v.  Great  Western  R.  Oo. 
[1S67]  L.  R.  2  Exch.  228  [see  infra,  III. 
c>  1,  (a)  ] ;  Langan  v.  Great  Western  R. 
Co.  [1873]  30  L.  T.  N.  8.  173  [see  infra.  III. 
^  -'  (a)  ])f  and,  as  the  plea  that  this  use 
of  the  corporate  property  was  entirely 
ultra  virea  was  not  put  forward  in  the  cases 
referred  to,  it  may  be  assumed  that  in  that 
co'jntry  an  expenditure  of  money  for  this 
purpose  is  conceded  to  be  within  the  general 
powers  of  such    companies. 

In  the  United  States,  as  will  presently  be 
ibown,  numerous  decisions  have  been  ren- 
<in-ed  which  would  justify  a  similar  assump- 
tion for  similar  reasons.  But  the  legality 
M  such  expenditures  of  money  has  also 
^a  categorically  affirmed  in  cases  in  which 
it  has  been  held  that  an  express  provision 
in  the  charter  of  a  railway  company  is  not 
J^wssary  to  enable  it  to  incur  expenses  for 
niedical  attendance  on  its  injured  servants. 
Toledo,  W.  &  W.  R.  Co.  v.  Rodrigues  (1888) 
*'  HL  188,  95  Am.  Dec.  484;  Toledo,  W.  & 
^  R.  (>).  V.  Prince   (1869)    50  HI.  26. 

In  one  ease  the  somewhat  restricted  rule 
*u  propounded,  that  the  employment  of  a 
■orgeon  bv  a  railway  company  in  advance 


to  render  his  services  to  employees  in  case 
of  injury  in  the  course  of  their  employment, 
without  salary  or  compensation  other  than 
the  value  of  his  services  actually  rendered, 
is  not  ultra  tnrcs.  Bedford  Belt  R.  Ck).  v. 
McDonald  (1897)  17  Ind.  App.  492,  60  Am. 
St.  Rep.  172,  46  N.  £.  1022.  But  it  can 
scarcely  be  supposed  that  the  court  in- 
tended to  suggest  that  there  is  a  difference, 
as  regards  the  extent  of  a  railway  com- 
pany's powers,  between  cases  where  a  med- 
ical man  is  employed  before  the  need  for 
his  services  arises,  and  those  in  which  he  is 
engaged  after  an  accident. 

TIm  implication  of  authority  in  some  rail- 
way agents  to  bind  the  company  b^  con- 
tracts for  medical  attendance  upon  mjured 
servants  is  declared  in  some  cases  to  be 
justified  by  the  consideration  that  'Hiuman- 
ity,  however,  imposes  upon  the  company 
engaged  in  such  hazardous  business  a  moral 
obligation,  when  a  person  in  its*  employ- 
ment, without  fault  on  his  part,  is  iniured 
while  rendering  service,  to  provide  such  as- 
sistance as  may  be  necessary  to  prevent 
loss  of  life  or  irreparable  injury.  This  much 
is  demanded  by  humanity,  fair  dealing,  and 
the  conservation  of  the  interests  of  the  com- 
pany." Sevier  v.  Birmingham,  S.  &  T.  River 
R.  Co.  (1890)  92  Ala.  258,  9  So.  405. 

The  precise  effect  which  is  here  attributed 
to  the  two  elements  by  which  "humanity," 
which  at  first  is  alone  relied  upon,  is  sup- 
plemented in  the  concluding  sentence  of 
this  passage,  is  somewhat  obscure.  If  the 
court  intended  to  suggest  that  the  "inter- 
ests" of  the  company  require  "fair  deal- 
ing" and  "humanity,"  the  standpoint  is  not 
a  very  lofty  one. 

The  conception  that  the  implied  power  of 
a  railway  company  in  this  regard  rests  upon 
the  existence  of  a  moral  obligation  is  also 
adverted  to  in  Toledo,  W.  &  W.  R.  Co.  v. 
Rodrigues,  supra,  where  it  was  laid  down 
that,  in  order  to  bind  a  railway  company, 
"there  should  at  least  be  a  request  to  per- 
form the  service.  It  is  not  such  a  duty 
resting  on  the  company  that  any  person, 
without  authority  from  the  company,  may 
render  the  service  and  compel  payment. 
The  request  should  be  express  and  explicit, 
and  from  a  person  empowered  to  act  for 
the  compmfy.*  The  fact  that  an  employee 
had  been  disabled  while  in  the  employ  of 
a  railroad  company,  and  in  the  discharge 
of  his  hazardous  duties,  was  there*  held  to 
be  a  sufficient  consideration  to  support  a 
promise  by  its  authorized  agent  to  pay  for 
the  nursing  and  medical  attendance  neces- 
sary to  his  cure. 

In  other  cases  an  additional  reason  for 
assuming  the  existence  of  such  a  power 
has  been  found  in  the  fact  that  the  finan- 
cial intereste  of  the  company  may  often  be 
subserved  by  defraying  the  medical  ex- 
penses of  an  employee. 

In  Atlantic  &  F,  R.  Co.  v.  Reisner  (1877) 
18  lUn.  458,  the  court  said:  "It  is  not 
un  frequent  for  railroad  companies  and 
other  corporations  to  furnish  board  and 
medical  attendance  to  employees  disabled 
in  the  service  of  such  companies,  even  when 
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the  injuries  are  not  the  result  of  the  ne^li- 
genoe  of  the  corporation.  Such  action, 
whether  resulting  from  humane  or  selfish 
motives,  is  certainly  to  be  commended;  and 
no  court  would  hold  the  contract  of  a  rail- 
road company  duly  entered  into  for  such 
an  object  as  ultra  vires  and  incapable  of 
being  enforced." 

In  the  later  case  of  Union  P.  R.  Co.  ▼. 
Beatty  (1886)  35  Kan.  265,  57  Am.  Rep. 
160,  10  Pac  845,  the  same  court  reasoned 
as  follows:  "There  is  no  legal  obligation 
resting  upon  the  company  to  provide  med- 
ical or  surgical  care  for  those  who  have 
been  injured  in  its  service,  but  the  grounds 
upon  which  the  authority  of  the  superin- 
tendent to  make  such  contracts  is  inferred 
is  that  it  is  a  reasonable  thing  for  the 
company  to  provide  for  the  care  and  cure 
of  persons  who  are  engaged  in  the  hazardous 
employment  of  railroading.  This  risk  is 
incurred  *by  them  while  they  are  devoting 
their  energies  and  labor  to  promote  the 
interest  of  the  company,  and  tney  are  gen- 
erally dependent  upon  the  daily  labor  thus 
^ven  for  the  support  of  themselves  and 
families.  Again,  tney  are  skilled  in  the 
particular  branch  of  the  service  in  which 
they  are  engaged,  and  their  injury,  to  some 
extent,  interferes  with  the  business  of  the 
company,  and  retards  the  operation  of  the 
road.  The  company  is  therefore  interested 
in  the  speedy  cure  of  employees  who  have 
been  disabled,  and  in  their  early  resump- 
tion of  the  duties  for  which  they  have  been 
specially  trained." 

See  also  Sevier  v.  Birmingham,  SAT. 
River  R.  Co.  supra. 

The  element  of  "interest"  is  viewed  from 
a  different  standpoint  in  the  cases  cited 
infra,  III.  c,  1,   (a). 

The  grounds  upon  which  the  implied 
power  of  a  railway  company  to  defray  the 
medical  expenses  of  its  servants  has  in  the 
cases  so  far  cited  been  assumed  to  rest 
are  manifestly  inapplicable   where  it   is   a 

?uestion  of  the  legality  of  its  undertaking, 
or  profit,  the  business  of  furnishing  and 
operating  hospitals  and  supplying  medical 
attendance  to  its  servants.  Such  a  busi- 
ness is  undoubtedly  beyond  its  chartered 
powers.  Union  P.  R.  Co.  v.  Artist  (1894) 
23  L.  R.  A.  581,  9  C.  C.  A.  14,  19  U.  S.  App. 
612,  60  Fed.  365,  per  Sanborn,  J.,  arguendo. 

• 
b.  Exercise  of  this  power  by  agents  of 
individual   employers. 

On  principle  there  appears  to  be  no  ade- 
quate reason  why  the  powers  whicli  the 
general  manager  of  the  business  of  an  indi- 
vidual may^  be  presumed  to  possess  in 
respect  to  binding  his  employer  by  a  con- 
tract to  pay  for  medical  attendance  on  his 
subordinates  should  not  be  determined  upon 
precisely  the  same  footing  as  the  powers 
of  a  similar  functionary  under  a  corporation. 
But  in  the  only  reported  decision  which 
bears  upon  the  subject,  a  doctrine  seems  to 
be  embodied  which  is  less  favorable  to  the 
medical  attendant  than  that  which  ia  ap- 
plied in  the  cases  cited  in  the  next  section. 
4LJLA.(N.S.) 


It  has  been  held  that  the  owner  of  a 
plantation  was  not  liable  for  medical  serv- 
ices rendered  on  the  plantation  under  a 
contract  with  his  manager,  in  the  absence 
of  authority  on  the  hitter's  part,  although 
he  had  in  some  instances  furnished  medical 
attendance  for  the  hands  on  the  plani;a.tloii. 
and  although  he  saw  the  physician  'while 
rendering  such  services,  and  did  not  object. 
Malone  v.  Robinson  (1893;  Miss.)  12  So. 
709, 

The  theory  that  the  powers  of  agents 
of  individual  employers  in  respect  to  pro- 
viding medical  attendance  for  injured  serv- 
ants are  enlarged  whenever  a  pressing 
emergency  arises  seems  to  have  l^n  re- 
jected in  the  only  relevant  decision  Trhich 
the  present  writer  has  been  able  to  find. 
Holmes  v.  McAllister  (1900)  123  Mich.  493, 
48  L.  R.  A.  396,  82  N.  W.  220.  Here  the 
employer  was  held  not  liable  for  the  services 
of  a  physician  summoned  by  his  foreman 
to  attend  an  employee  who  had  been  in- 
jured by  an  accident  in  a  laundry  during 
the  employer's  absence.  The  cases  relating 
to  railway  companies  were  distinguished  by 
the  court. 

There  is  much  difficulty,  however,  in  ac- 
cepting a  doctrine  the  effect  of  which  wonld 
be  to  exclude  the  servants  of  such  an  em- 
plojrer  from  the  benefits  of  a  principle 
which  has,  on  grounds  apparently  quite 
satisfactory,  been  admitted  as  a  control- 
ling element  in  cases  relating  to  rail-wvy 
companies.  It  is  far  from  being  manifest 
that  the  considerations  which  such  c&aes 
have  put  forward  as  the  foundation  of  that 
principle  are  not  to  be  regarded  as  equally 
potent  where  the  liability  of  an  individual 
employer  is  in  question.  Humanity,  fair 
dealing,  the  interests  of  the  employer,  the 
serious  character  of  the  dangers  incident  to 
the  employment,  the  occasional  impossi- 
bility 01  communicating  with  the  employer 
promptly  enough  to  procure  his  consent  to 
arrangements  which  it  may  be  necessary 
to  make  without  delay,  if  the  sufferer  is 
to  be  saved  from  death  or  permanent  physic- 
al disability, — ^to  all  these  factors,  so  far 
as  can  be  seen,  the  same  weight  should  he 
ascribed  whether  the  employer  is  a  natural 
person  or  an  artificial  legal  entity. 

e.  Exercise  of  this  power  by  agents 
of   corporations. 

1.  In  cases   where   there   is  no  special 
emergency. 

(a)  Railway    companies. 

It  is  unnecessary  to  cite  authorities  to 
show  that,  if  the  power  to  defray  the  med- 
ical expenses  of  a  servant  is  conceded  to 
any  given  company,  the  validity  of  a  con- 
tract which  involves  the  exercise  of  that 
power  cannot  be  questioned  if  it  has  been 
made  in  due  form  by  the  directors  acting 
in  their  official  capacity.  It  is  also  indis- 
putable that  any  contract  relating  to  the 
medical  care  of  a  servant,  which  is  not  so 
improper  and   unreasonable  that  it  mani- 
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imiAy  tnnseeBdB  tlie  limits  of  any  author- 
jtj  irhieb  can  be  fairly  Imputed  to  him,  is 
binding   apon    the     company,    where    it    ie 
nude  by  an   agent    en&ployed  to  euperviae 
a  department  which    is   constituted  for  the 
Tery  porpose  of  attending  to  such  matters. 
An  employee  who  is  managing  the  claim 
department,    and    who    haa   control   of   the 
docton  on  the   line,    to   the  extent  of  ap- 
poQiUng    them     and     giving    them    general 
tireetioos  as  to  the  disposal  and  treatment 
of  injured  employees,  has  been  declared  to 
ba?e  authority    to    empower  one  of  those 
docton  to  hire  a  narse  for  an  injured  eery- 
sat    Bigham   ▼.    Chicago,  M.  A  St  P.  R. 
Gou  (1890)   79  Iowa,  634,  44  N.  W.  805. 

Bat  the  extent  to  which  such  a  contract 
should  be  deenoed  obligatory  when  entered 
iato  bj  an  agent  whose  ostensible  functions 
are  pnmarily  concerned  with  the  operation 
of  toe  road,  or   'with  the  conduct  of  other 
portions   of    the    company's   commercial   or 
financial   affairs,    is   less  easily  determined. 
It  seems  permissible  to  lay  it  down  that, 
if  any  agents  at  all  to  whom  this  descrip- 
tion is  applicable  are  to  be  regarded  as  pos- 
sessing an  implied  power  to  provide  med- 
ical   attendance     for    servants,    the    power 
must  necessarily    be   lodged   in   all   agents 
who  wield  a  large   discretionary  authority 
as  respects  the  manner  in  which  the  whole 
business    of    the   company,   or  an   extensive 
department  thereof,  shall  be  carried  on  from 
day  to   day.      It   is   apparently  with  refer- 
ence to  some  such  assumed  principle  as  this 
that  the  courts  have  declared  the  company 
to  be  liable  for  the  value  of  medical  serv- 
ices rendered  at  the  request  of  its  presi- 
dmt,   vice    president,  secretary,   and   treas- 
urer.     Bedford    Belt   R.    Co.    v.    McDonald 
(1887)    17   Ind.   App.  402,  60  Am.  St.  Rep. 
172,  46  N.  £.   1022.     It  may  be  questioned 
however,  whether  this  ruling,  so  far  as  it 
relates    to   the   secretary   and  treasurer,  is 
correct. 

That  a  solicitor  has  no  power  to  bind  a 
railway  company  by  a  oonCract  for  medical 
attendance  on  a  passenger  was  held  in  St. 
Louis,  A.  &  T.  R.  Co.  V.  Hoover  (1800)  63 
Ark.  377,  13  S.  W.  1092. 

Walker  ▼.  Great  Western  R.  Co.  (1867) 
L.  R.  2  Exch.  228,  lays  down  the  broad  rule 
that  a  general  manager  has,  as  incident  to 
his  employment,  authority  to  bind  the  com- 
pany to  pa^  for  surgical  attendance  be- 
stowed at  his  request  on  a  servant  of  the 
company  injured  by  an  accident  on  its  rail- 
wav. 

Louisville/  E.  ft  St.  L.  R.  Co.  v.  McVay 
(1884)  98  Ind.  391,  49  Am.  Rep.  770,  holds 
t]iat  the  courts  will  presume  from  the  or- 
dinary meaning  of  the  term  ''general  man- 
ager^ that  such  an  officer  has  the  general 
&ection  and  control  of  the  affairs  of  the 
corporation,  and  authority  to  bind  it  by 
eotttracts  for  nursing,  etc,  of  persons  in- 
jored  on  the  line  of  the  railway. 

Where  an  employee  was  described 'by  a 
witness  whose  evidence  was  not  refuted, 
ss  a  "general  agent,"  this  term  was  deemed 
to  be  synonymous  with  ''general  manager," 
tad  as  importing  sufficient  authority  to  en- 
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able  him  to  bind  the  company  by  a  con- 
tract for  medical  attendance  upon  an  in- 
jured servant.  Atlantic  ft  P.  R.  Co.  t. 
Reisner  (1877)   18  Kan.  458. 

In  that  case  the  court  considered  that  a 
medical  attendant  "was  not  compelled  to 
institute  inquiry  as  to  the  moral  or  legal 
liability  of  the  railroad  company  to  take 
care  of  a  disabled  employee  Wore  receiv- 
ing him  into  his  hotel,  after  the  general 
agent  of  the  company  had  agreed  that  the 
company  would  pay  for  the  board  and 
service;"  and  a  recovery  was  permitted 
where  the  agent's  act  had  been  oonfirmed 
by  the  company's  general  superintendent. 
Toledo,  W.  ft  W.  R.  Co.  v.  Rodrigues 
(1808)  47  111.  188,  95  Am.  Dee.  484. 

Sevier  ▼.  Birmingham,  S.  ft  T.  River  R. 
Co.  (1890)  92  Ala.  258,  9  So.  405,  applied 
the  principle  that»  in  the  absence  of  spe- 
cific evidence,  the  extent  of  the  power  of 
an  officer  or  agent  to  bind  a  railway  com- 
pany by  contracts  of  this  kind  may  be 
inferred  from  the  nature  and  scope  of  his 
usual  duties  ^M  functions,  which  in  this 
instance  had  reference  to  the  supervision 
of  the  general  management  and  operation 
of  the  road. 

The  doctrine  established  by  the  decisions 
in  Indiana  is  declared  to  be  that  an  officer 
of  such  high  rank  as  the  general  superin- 
tendent of  a  railway  is  presumed  to  pos- 
sess authority  to  employ  surgeons  and 
nurses  to  render  service  to  persons  injured 
by  the  trains.  Cincinnati,  I.  St.  L.  ft  C.  R. 
Co.  V.  Davis  (1890)  126  Ind.  99,  9  L.R.A. 
503,  25  X.  £.  878  (rule  laid  down  in  pas- 
senger case). 

Pacific  R.  Co.  V.  Thomas  (1877)  19  Kan. 
256,  laid  it  down  that  presumptively  the 
general  superintendent  of  a  railroad  com- 
pany would  have  authority  to  employ  a 
surgeon  to  attend  on  an  emplovee  of  the 
company  who  had  been  injured  while  in 
the  employ  of  the  company;  but  that  this 
presumption  might  be  rebutted  by  evidence 
showing  that  he  had  no  such  authority. 

In  S£irquette  ft  O.  R.  Co.  v.  Taft  (1873) 
28  Mich.  289,  the  court  was  equally  divided 
upon  the  question  whether,  in  the  absence 
of  evidence  of  an  express  delegation  of  the 
appropriate  authority,  or  of  some  usage  of 
the  defendant  company,  or  of  circumstances 
tending  to  show  the  nature  or  scope  of  his 
power  and  duties,  it  was  permissible  to 
infer  that  an  agent  described  as  a  "super- 
intendent" had  power  to  bind  the  company 
by  a  contract  for  medical  attendance  on  an 
injured  servant.  O>oley,  J.,  one  of  the 
judges  who  held  that  no  evidence  to  prove 
a  special  authorisation  was  requisite,  rea- 
soned thus:  "The  nature  of  the  powers  of 
a  railway  superintendent  is  indicated  by 
the  title  to  his  office.  He  has  the  general 
superintendence  of  the  business  of  the  cor- 
poration, and  is  the  immediate  representa- 
tive of  the  corporation  in  all  business 
transactions  with  the  public  This  is  the 
general  fact,  though  there  are  undoubtedly 
cases  where  these  general  powers  are,  in 
part  at  least,  conferred  upon  the  president 
or  some  other  officer.    There  is  no  evidence 
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that  this  case  was  exceptional,  and  we  must 
consequently  assume  that  this  superin- 
tendent had  the  usual  powers  of  general 
supervision.  In  all  that  pertains  to  the 
general  management  and  operation  of  the 
road  he  speaks  and  acts  for  the  company, 
and  he  must  decide  for  it,  and  may  make 
contracts  on  its  behalf  in  the  emergencies 
which  unexpectedly  arise,  connected  with, 
or  growing  out  of,  the  running  of  their 
trains,  the  transportation  of  persons  or 
property,  and  the  management  and  control 
of  servants." 

In  Kansas  it  has  been  held  that  a  tele- 
gram from  the  general  superintendent  of 
a  railroad  to  the  foreman  of  a  gang  of 
laborers,  directing  him  to  employ  a  physi- 

Cian  and  do  all  he  could  to  save  the  foot 
f  one  of  the  laborers  who  had  been  in- 
jured, and  make  him  comfortable,  author- 
ised said  foreman  to  contract  for  the  board 
and  care  of  said  laborer  while  suffering 
from  his  injury.  Atchison  &  N.  R.  Co.  v. 
Reecher   (1880)   24  Kan.  228. 

It  was,  however,  laid  ^fwn  in  a  case 
decided  by  the  superior  court  of  New  York 
city,  that  the  company  was  not  liable  on 
a  contract  made  by  an  agent  of  a  railroad 
company  who  stated  that  the  title  of  his 
office  was  superintendent,  and  that,  as  such, 
he  had  a  general  supervisory  control  over 
the  whole  line  of  the  road,  everything  con- 
nected with  the  running  of  the  road  being 
imder  his  supervision  and  control,  and  that 
he  paid  money  to  drivers,  conductors,  and 
other  persons  employed  by  him  as  super- 
intendent, but  had  no  direction  over  the 
treasury.  Stephenson  v.  New  York  &  H. 
R.  Co.  (1853)  2  Duer,  341.  The  court  argued 
as  follows:  "The  only  inference  deducible 
from  his  description  of  his  powers  is  that 
they  relate  solely  to  making  provision  that 
trains  are  run  as  prescribed  by  the  com- 
pany, that  means  and  men  are  supplied 
for  the  purpose,  and  other  things  are  pro- 
vided which  are  essential  or  proper  to  ef- 
fectuate this  general  result.  His  descrip- 
tion of  his  powers,  or  of  the  business  which 
he  transacts,  does  not  justify  the  inference 
that  he  is  authorized,  by  his  office,  to  ar- 
range and  liquidate  claims  made  against 
the  company  for  the  negligence  of  its  serv- 
ants in  running  its  trains,  or  to  contract 
with  third  persons,  as  its  agent,  to  repair 
or  remedy  the  consequences  of  such  negli- 
gence." This  case  was  not  carried  to  a 
higher  court,  and  has  never,  so  far  as  the 
writer  can  find,  been  overruled  in  New 
York. 

In  Pacific  R.  Co.  v.  Thomas,  supra,  the 
court  laid  it  down  that  presumptively  a 
division  superintendent  possesses,  m  respect 
to  matters  happening  within  his  jurisdic- 
tion, the  same  authority  as  the  general 
superintendent,  but  that  this  presumption 
might  be  rebutted  by  evidence  showing  that 
he  had  no  such  authority.  Prima  facie, 
therefore,  his  contracts  for  medical  attend- 
ance on  an  injured  servant  would  bind  the 
company. 

That  a  division  superintendent  has  power 
to  hire  a  physician  or  surgeon  to  attend  on 
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an  injured  servant  was  ded&red,  arguendo 
in  Union  P.  R.  Co.  v.  Beatty  (1886)  35  Kan. 
265,  67  Am.  Rep.  160,  10  Pac  845.  The 
actual  pHDint  decided  in  this  case  was  that. 
as  a  railway  company  has  no  interest  in 
a  passenger,  and  therefore  has  no  such 
concern  for  his  health  and  soundness  as  it 
has  for  its  employees  who  may  be  injured 
while  in  its  service,  neither  a  general  nor 
a  division  superintendent  has  any  implied 
power  to  provide  medical  care  and  treat- 
ment for  passengers  unavoidably  injured. 
If  this  was  formulated  as  a  rule  of  gen- 
eral application,  not  to  be  qualified  even 
in  case  of  emergency,  the  doctrine  of  this 
court  clearly  conflicts  with  that  of  the  Eng- 
lish judges  who  decided  Langan  y.  Great 
Western  R.  Co.  (1873)  30  L.  T.  N.  S.  173. 
The  Kansas  court  relied  upon  Cox  y.  Mid- 
land Counties  R.  Co.  (1849)  3  Exch.  268. 
But  the  ratio  deoidendi  in  that  case  was 
the  8ub<H^inate  rank  of  the  agent,  not  the 
fact  that  a  passenger  was  the  injured  per- 
son. See  fifth  paragraph  below.  It  was  also 
suggested  in  the  Beatty  Case  that  ''if  the 
injury  to  the  passengers  resulted  from  the 
negligence  of  the  carrier,  other  considera- 
tions would  enter  into  the  case  which  might 
warrant  the  implication  of  authority  in  the 
superintendent  or  some  general  agent  of 
the  company  to  provide  medical  attendance 
and  entertainment  for  them."  But  the 
analogy  of  the  most  authoritative  of  the 
cases  is  against  ascribing  any  differentiat- 
ing significance  to  this  element. 

The  authority  of  a  division  superintend- 
ent to  employ  a  surgeon  to  attend  on  an 
injured  servant  was  again  asserted  in  Union 
P.  R.  Co.  v.  Winterbotham  (1893)  52  Kan. 
433,  34  Pac.  1052. 

In  Missouri  it  has  been  laid  down  that 
no  recovery  can  be  had  against  a  railroad 
company  for  drugs  furnished,  on  tlw  order 
of  a  division  superintendent,  to  a  traveler 
who  has  been  hurt  by  the  company's  loco- 
motive, unless  it  is  shown  iiat  he  was  au- 
thorized to  give  the  order.  The  courts 
cannot  take  judicial  notice  of  the  duties 
of  such  an  officer.  Brown  v.  Missouri,  K. 
&  T.  R.  Co.  (1877)  67  Mo.  122.  But  pos- 
sibly so  strict  a  rule  of  evidence  would  not 
be  applied  by  all  courts. 

In  Chicago,  P.  &  M.  R.  Co.  y.  Kane  (1896) 
65  111.  App.  276,  the  defendant  company 
was  held  to  be  bound  by  a  contract  for 
nursing  made  by  a  train  master  who  was 
apparently  clothed  with  authority.  But  the 
evidence  upon  which  this  apptjrent  author- 
ity was  predicated  is  not  specified  in  the 
report.  It  may  be  doubted  whether  a  train 
master  would  have  such  authority  by  virtue 
merely  of  his  official  position. 

On  the  other  hand,  supervising  agents  of 
lower  rank,  as  station  masters  or  road 
masters,  have  no  implied  authority  to  make 
contracts    of   this    description. 

In  an  English  case  it  was  held  that  it 
is  not  incident  to  the  employment  of  a 
station  master  or  other  servants  of  a  rail- 
way company,  that  they  ahould  bind  the 
company  by  contracts  for  surgical  attend- 
ance  on   injured   passengers,  and   that   the 


i9oe. 


THE  KENILWORTHL 


61 


eHDpany  is  therefore  not  liable  for  such 
attendance,  without  evidence  of  express 
authority  to  the  servant  to  employ  the 
suTigeon.  Cox  v.  Midland  Counties  R.  Co. 
tupm.  That  the  doctrine  here  laid  down 
u  regarded  by  English  judges  as  being 
eqiuUy  applicable  in  a  case  in  which  a 
senrant  is  the  injured  person  may  fairly 
be  inferred  from  the  fact  that  in  Walker 
T.  Great  Western  R.  Co.  (1867)  L.  R.  2 
Exch.  228  (see  »upra)y  which  was  a  case 
of  that  description,  the  earlier  decision  was 
distinguished  lolely  on  the  sround  of  "the 
station  master's  want  of  authority  to  make 
a  contract  binding  his  employers  to  pay 
for  medical  atten&nce, — a  matter  entirely 
beyond  the  scope  of  his  employment/' — and 
that  no  stress  whatever  was  htid  upon  the 
fact  that  in  the  one  case  the  injured  per- 
ton  was,  and  in  the  other  was  not,  a  serv- 
ant of  the  defendant.  The  comments  made 
upon  the  Cox  Case  in  Langan  v.  Great 
Western  R.  Co.  (1873)  30  L.  T.  N.  S.  173, 
have  impaired  its  authority  so  far  as  it 
may  be  regarded  as  embodying  the  theory 
that,  nnder  no  circumstances  whatever,  can 
a  subordinate  officer  like  a  station  master 
bind  his  employers  by  contracts  for  surgi- 
cal attendance.  But  there  is  nothing  in 
those  comments  to  show  that  the  court 
wad  prepared  to  concede  to  such  an  officer 
the  powers  to  make  contracts  of  this  kind 
in  any  cases  except  those  which  involved 
a  necessity  for  prompt  action. 

That  a  station  agent  has  no  presumptive 
authority  arising  out  of  his  position  to  em- 
ploy a  physician  was  also  laid  down  in 
Cooper  V.  New  York  C.  ft  H.  R.  R.  Co.  (1875) 
6  Hun,  276.  There  an  employee  of  the  de- 
fendant had  been  injured,  and  one  S.,  an 
engineer  of  a  gravel  train,  telegraphed  to 
)1,  the  station  agent  at  P.,  to  ''have  Dr. 
Cooper  (plaintiff)  at  depot,  on  arrival  of 
No.  1— a  man  injured.*'  M.  handed  the 
telegram  to  a  hackman,  with  directions  to 
give  it  to  plaintiff.  No  other  communica- 
tion was  shown  between  M.  or  S.  and  the 
plaintiff;  nor  waa  it  shown  that  either  of 
them  had  ever  undertaken  to  employ  the 
plamtiff  on  behalf  of  the  company  on  any 
prerions  occasion.  Held,  that  the  plaintiff 
eould  not  recover  from  the  company  for 
lervioes  rendered  to  the  employee,  on  the 
ground  that  no  employment  by  the  com- 
pany was  shown.  Plaintiff  offered  to  prove 
that  he  had  previously  attended  persons 
injured  on  the  defendant's  road,  and  been 
paid  therefor  by  the  company,  but  did  not 
offer  to  show  that,  in  such  cases,  he  had 
b«en  employed  by  either  8.  or  M.  But  it 
was  held  that  the  evidence  had  been  prop- 
erly rejected,  under  the  rule  laid  down 
ia  2  Redaeld,  Railways,  114,  to  the  effect 
that  evidence  that  the  company  had  ratified 
nmikr  contracts  made  by  some  particular 
agent  might  be  evidence  tending  to  show 
that  it  luLd  given  him  authority  to  make 
iimiUr  contracts,  but  was  not  competent  to 
prore  that  it  had  given  authority  to  all  its 
Knrants  to  do  so. 

Other  cases  in  which  the  authority  of  a 
■tation  master  to  make  contracts  of  this 
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class  was  denied  are  Atlantic  ft  P.  R.  Co. 
V.  Reisner  (1877)  18  Kan.  458;  Tucker  v. 
St.  Louis,  K.  C.  &  N.  R.  Co.  (1873)  64  Mo. 
177;  St.  Louis,  A.  &  T.  R.  Co.  v.  Hoover 
(1890)  53  Ark.  377,  13  8.  W.  1092. 

The  supreme  court  of  Indiana  has  held 
that,  in  tne  absence  of  specific  evidence  as 
to  the  duties  and  powers  of  a  road  master, 
other  than  his  title  indicates,  a  court  can- 
not judicially  know  or  presume  that  he 
has  authority  to  bind  the  corporation  by 
a  contract  with  a  third  party  for  nursing 
a  person  injured  upon  the  line  of  the  rail- 
way. Louisville,  £.  ft  St.  L.  R.  Co.  v. 
McVay  (1884)  98  Ind.  391,  49  Am.  Rep.  770. 

So,  conductors  have  no  implied  authority 
to  make  such  contracts.  Sevier  v.  Birming- 
ham, S.  ft  T.  River  R.  Co.  (1890)  92  Ala. 
258,  9  So.  405;  Terre  Haute  ft  I.  R.  Co.  v. 
Brown  (1886)  107  Ind.  336,  8  N.  £.  218; 
St.  Louis,  A.  ft  T.  R.  Co.  v.  Hoover,  supro 
(passenger  hurt). 

Nor  have  yard  masters.  Sevier  v.  Bir- 
mingham, S.  ft  T.  Kiver  R.  Co.  supra  y  Mar- 
quette ft  0.  R.  Co.  V.  Taft  (1873)  28  Mich. 
289. 

Except  under  the  circumstances  discussed 
in  the  following  subdivision,  the  company  is 
not  liable  on  contracts  made  by  these  and 
other  subordinate  employees,  unless  their 
action  has  been  ratified  by  a  superior  agent 
who  is  himself  competent  to  make  the  con- 
tracts. Louisville,  £.  ft  St  L.  R.  Co.  v. 
McVay,  supra  (contract  of  road  master 
ratified  by  general  manager). 

Whether  there  has  been  such  a  ratifica- 
tion is  a  question  of  fact  to  be  determined 
from  the  evidence,  considered  with  refer- 
ence to  familiar  principles  of  the  law  of 
agency. 

Upon  receiving  notice  of  the  injury  and 
the  employment  of  a  physician  by  a  sub- 
ordinate, the  superior  agent,  if  he  desires 
to  repudiate  responsibility,  should  dissent, 
and  notify  the  pnysician  that  the  company 
will  not  be  responsible.  But  this  duty  does 
not  arise,  and  there  can  be  no  ratification, 
unless  the  superior  is  informed  of  the  cir- 
cumstances connected  with  the  employ- 
ment. Where  there  is  no  evidence  that  he 
had  any  notice  of  these  circumstances  until 
after  the  services  were  rendered,  the  com- 
pany is  not  liable.  Sevier  v.  Birmingham, 
S.  ft  T.  River  R.  Co.  supra.  Compare  the  lan- 
guage of  the  court  in  Toledo,  W.  ft  W.  R. 
Co.  V.  Prince  (1869)  50  HI.  26,  as  quoted 
in  the  next  paragraph. 

The  fact  tnat  a  railway  company  may, 
as  respects  servants  who  have  been  injured 
in  the  performance  of  their  duties, — espe- 
cially tnose  whose  means  are  small, — ^be 
regarded  as  subject  to  a  moral  obligation 
to  furnish  medical  attendance,  seems  to  be 
viewed  by  some  courts  as  affording  a  suflfi- 
cient  reason  for  gauging  the  propriety  of 
a  verdict  in  favor  of  the  plaintiff  by  stand- 
ards less  rigorous  and  severe  than  those 
which  would  be  applicable  in  cases  where 
the  injured  person  is  a  stranger.  In  Toledo, 
W.  ft  W.  R.  Co.  V.  Prince  (1869)  60  111.  26, 
the  court  argued  thus:  "Although  a  rail- 
way company  is  under  no  legal  obligation 
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to  provide  medical  attendance  for  persong 
injured  in  its  service,  yet  this  would  be  so 
reasonable  a  thing  to  do,  where  the 
wounded  employee  is  dependent  upon  his 
daily  labor  for  support,  that  a  jury  will 
generally  find,  even  upon  somewhat  slight 
evidence,  that  the  act  of  the  station  agent 
in  employing  the  surgical  skill  necessary 
to  save  human  life  was  ratified  by  his 
superiors.  In  this  case,  however,  the  sta- 
tion agent 'reported  the  case  to  the  general 
superintendent  a  few  days  after  the  acci- 
dent, and  he  testifies  that  he  heard  no 
complaint  in  regard  to  his  action  until  he 
afterwards  presented  the  bills  for  payment. 
If  the  superintendent  desired  to  save  the 
company  from  being  held  responsible,  he 
should,  on  receiving  the  report  of  the  case, 
have  dissented  from  the  action  of  the  sta- 
tion agent,  and  directed  him  to  apprise 
the  surgeon  of  such  dissent,  instead  of  al- 
lowing the  latter  to  continue  his  services 
under  the  belief  that  he  was  in  the  employ- 
ment of  the  company." 

In  another  case  the  same  court  laid  down 
the  principle  that  "where  a  day  laborer  has, 
by  an  unforeseen  accident,  been  rendered 
helpless  when  laboring  to  advance  the 
prosperity  and  the  success  of  the  company, 
honesty  and  fair  dealing  would  seem  to 
demand  that  it  should  furnish  medical  as- 
sistance. .  .  .  Slight  acts  of  ratifica- 
tion by  the  company  will  ordinarily  satisfy 
a  jury  that  the  employment  was  the  act 
of  the  company." 

A  ratification  by  the  general  superintend- 
ent of  the  employment  of  a  surgeon  by  a 
station  agent  was  held  to  have  been  prop- 
erly inferred  from  evidence  tending  to  show 
that,  the  day  after  the  employee  was  in- 
jured, the  superintendent  inquired  oi  the 
station  agent  how  the  man  was  getting 
along;  that,  while  he  had  had  information 
in  regard  to  the  character  of  the  injury 
and  the  treatment  by  the  surgeon,  no  ob- 
jection whatever  was  interposed  or  com- 
plaint made  by  him  in  reference  to  the  act 
of  the  station  agent;  and  that,  a  few 
weeks  subsequently,  in  a  conversation  with 
the  surgeon,  the  superintendent  informed 
him  that  the  pay  would  be  all  right.  Cairo 
&  St.  L.  R.  Co.  V.  Mahoney  (1876)  82  111. 
73,  25  Am.  Bep.  299. 

Presumptively,  and  in  the  absence  of  any- 
thing to  the  contrary,  where  an  officer  or 
agent  of  the  company  has  the  power  in 
the  first  instance  to  employ  a  physician 
and  surgeon  and  make  the  company  re- 
sponsible for  his  services,  such  officer  or 
agent  would  also  have  the  power  to  ratify 
a  previous  unauthorized  employment  of 
such  physician  and  surgeon,  and  thereby 
make  the  company  responsible  for  his  serv- 
ices. Pacific  R.  Co.  V.  Thomas  (1877)  19 
Kan.  256. 

A  physician  or  surgeon  employed  by  a 
railway  company  to  attend  an  injured  serv- 
ant cannot  bind  it  by  contracts  for  the 
payment  of  the  various  miscellaneous  ex- 
penses which  may  be  incurred  while  the 
patient  is  being  treated;  as  for  his  board. 
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St  Louis,  A«  Ai  T.  R.  Co.  y.  Hoover  (1890) 
53  Ark.  377,  13  S.  W.  1092. 

In  Chicago  &  E.  R.  Co.  v.  Behrens  (1894) 
9  Ind.  App.  576,  37  N.  E.  26,  it  was  held 
that  no  recovery  could  be  had  for  certain 
services  rendered  to  an  injured  servant 
who  required  immediate  attention,  and  who 
had  been  brought  to  appellee's  house  by 
one  of  the  appellant's  regular  physicians, 
in  whose  charge  the  servant  had  been  placed 
by  a  conductor.  The  ground  upon  which 
the  decision  was  put  was  that  the  special 
verdict  on  which  the  claim  was  baaed  did 
not  find  that  the  servant  was  injured  while 
in  the  performance  of  his  duty,  nor  that 
the  physician  had  any  authority  to  bind 
appellant  by  any  agreement,  nor  that  he 
said  or  did  anytUng  indicatiiig  an  intention 
on  his  part  to  bind  appellant  for  the  pay- 
ment of  any  part  of  tne  services  performed 
or  articles  furnished  by  appellee. 

If  a  physician  or  surgeon  is  empowered 
to  make  one  particular  contract  of  this 
nature,  the  special  authority  thus  granted 
will  not  be  extended  by  implication. 

From  the  fact  that  a  physician  in  the 
service  of  a  railway  company  is  authorized 
to  buy  medicines  on  its  credit  it  will  not 
be  implied  that  he  had  power  to  bind  the 
company  by  a  contract  for  board,  lodging, 
attendance,  and  nursing  of  a  servant  injur^ 
on  the  company's  roiul  Mayberry  v.  Chi- 
cago, R.  L  A  P.  R.  Co.  (1882)  75  Mo.  492. 

(b)  Other  companies. 

In  Chaplin  ▼.  Freeland  (1893)  7  Ind.  App. 
676,  34  N.  E.  1007,  the  court  refused  to  hold, 
as  a  matter  of  law,  that  the  employment  of 
a  physician  or  surgeon  for  injured  em- 
ployees comes  ordinarily  within  the  scope 
of  the  duties  of  a  general  manager  of  an 
ordinary  manufacturing  business. 

In  another  case  the  somewhat  narrower 
doctrine  was  enunciated  with  respect  to  a 
mining  company,  that,  inasmuch  as  the 
injury  in  question  was  not  due  to  any  negli- 
gence on  its  part,  its  general  manager  was  not 
invested,  by  virtue  of  his  official  position 
alone,  with  an  implied  power  to  bind  it  by  a 
contract  of  this  character.  Spelman  ▼.  CSold 
Coin  Min.  h  Mill.  Co.  (1901)  26  Mont  76, 
55  L.R.A.  640,  91  Am.  St  Rep.  402,  66  Pac. 
597.  The  court  said:  "He  [i.  e.  the  man- 
ager] cannot,  however,  bind  his  principal 
by  a  contract  to  confer  a  gratuity  or  be- 
stow a  charity,  however  strong  the  prompt- 
ings of  humanity  may  be.  He  acts  for 
and  is  virtually  the  company  itself  in  those 
matters  only  which  have  to  do  with  its 
ordinary  business,  and  are  within  the 
scope  of  the  duties  delegated  to  him  for 
performance.  Unless  the  limits  of  his 
authority  are  shown  to  have  been  enlarged, 
the  duties  of  the  general  manager  are  con- 
fined to  the  transaction  of  the  business  of 
the  corporation,  as  distinguished  from  its 
mere  etnical  duties,  and  consequent  imper- 
fect obligations  or  supposed  charities.  The 
fact  that  a  certain  person  is  general  man- 
ager of  a  mining  company  does  not,  in  and 
of  itself,  imply  authority  in  him  to  bind 
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the  oompany   in   matters    other  than  those 
of  business   affairs.     It    may   not  be  said, 
u  matter  of  law,  or  declared  as  a  fact  ju- 
dkiaUy  known,    that    general   managers   of 
mining   corporations     are     usually     dothed 
vith  sndi   authority    as   that  assumed  by 
Loomis.  So  to  hold  would  be  to  affirm  that 
cveiT  general  manager  may  contract  withphy- 
ueians  and  surgeons  in  behalf  of  the  mining 
company  for  which  lie  is  agent,  irrespective 
of  the  rights  of  the  company  and  without  re- 
gard to  whether  it  was  at  fault  If  he  has 
Rich  authority  by  virtue  of  his  office,  then  he 
niy  bind  the  company  to  pay  for  the  serv- 
ices and  expenses    of   surgeons,  physicians, 
morses,  and    others,    rendered   to  and   paid 
oat  for  men  wlio,  through  their  own  gross 
B^ligenee,    have     suffered  injuries    in    his 
eompany's   mines,    and   his   promise   in   the 
same  of  the  company  to  pay  any  price  that 
might  be   agreed    upon  by  him  and  those 
employed  would    (in  the  absence  of  fraud) 
hinid  the    corporation."    The   court  deemed 
it  tmnecesaary    to    determine   whether   the 
eontract  would  have  been  enforceable  if  it 
had   been    shown    that   the   injured   person 
had  a  valid  daim  for  damages.    It  was  re- 
marked that,  if  the  manager  had  the  power 
to  enter    into    a    contract   under   such   cir- 
I    eomstanoes,    it    must    ''rest    upon    the    as- 
iompUon    or   theory  that   in  appointing  a 
general     manager    the    company    impli^y 
delegates    to    him    authority   to  lessen   the 
extent     of     the    injuries    inflicted    by    the 
principal's  wrong,  and  thereby  diminish  the 
amoant    of   damages   for  which   the  latter 
would  otherwise  he  liable." 

This  question  was  also  left  open  by  another 
decision,  the  effect  of  whidi  is  that  the  au- 
thority of  the  business  manager  of  a  manu- 
facturing  company  to  make  a  similar  con- 
tract cannot  he  inferred  from  evidence  that 
he    bad    reasonable  ground  to  believe  that 
the  compaav  was  liable  for  negligence,  that 
he  employed  the  claimant  to  save  the  com- 
pany   from    pecuniary   loss   or  damage   on 
airconnt  of  the  injury,  and  that  the  employ- 
m^t    involved   an   expenditure   of   only   a 
small    amount.  Swazey  v.  Union  Mfg.   Co. 
<ld75)    42   Conn.  556,  holding  that  an   in- 
struction to  the  opposite  effect  was  errone- 
ous.    In  this  case  the  plaintiff  did  not  at- 
tempt to  prove  by  specific  evidence  that  the 
injury    was    the   result   of   the   defendant's 
■qi^igence,   or    that    the    general    manager 
h^  been  authorized  to  pledge  the  defend- 
ant's credit  for  the  pa^hnent  of  the  plain- 
tiff's bill,  hot  relied  simply  upon  the  legal 
iaferenee  to  he  drawn  from  the  fact  that  he 
[         vas  the  defendant's  business  manager.   The 
conclusions  of  the  court  were  thus  stated: 
I        Tpon  this  record  there  remained  a  ques- 
I        turn  of  fact  a»  to  the  extent  of  Mr.  Tuck's 
anthority   to   bind   the   corporation  by   his 
^         agreement  that  it  should  pay  the  plaintiff 
lor  medical    services    to    Middleton,    which 
saonkl  have   been  submitted  to  the  jury, 
for  the  name  given  in  the  motion  to  tne 
cffiee  held  by  Tuck,  to  wit,  general  agent  or 
geaoml  business  manager,  does  not  furnish 
a  fixed  legal  staiKUurd  oy  which  his  powers 
can   be   measured;    it    does    not   put   any 
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definite  limitations  upon  them;  he  did  not 
hold  an  office  known  to  the  law,  with 
duties  prescribed  with  such  certainty  as 
that  the  court  can  assume  judicial  knowl- 
edge of  them;  nor  does  the  reasonableness 
of  his  belief  that  the  defendant  was  liable 
for  negligence  furnish  the  true  test  by 
which  his  powers  are  to  be  determined. 
He  was  a  servant  of  the  defendant,  ap- 
pointed by  its  directors.  The  extent  of  his 
power  to  bind  the  corporation  depends  in 
part  upon  its  by-laws,  if  any  suck  there 
be,  touching  his  office;  in  part  upon  the 
language  of  the  vote  of  the  directors  ap- 
pointii^;  him,  if  any  such  appears  of  recora; 
m  part  upon  their  knowledge  and  approval 
of,  or  the  acquiescence  of  the  corporation 
in,  acts  performed  by  hhn;  and  in  part 
upon  usages  which  may  be  shown  to  &vist, 
controlling  the  matter.  Nor  is  there  any 
rule  of  law  by  which  the  question  as  to 
his  power  to  bind  the  corporation  by  his 
agreement  in  this  case  is  made  to  turn  upon 
the  magnitude  or  the  insignificance  of  the 
sum  involved;  no  principle  can  be  made  to 
rest  upon  such  an  unstable  foundation." 

But  one  court  has  explicitly  taken  the 
position  that  the  rule  by  which  an  employer 
IS  exempted  from  any  legal  obligation  to 
pay  tor  medical  attendance  on  a  servant 
is  subject  to  an  exception  in  a  cane  where 
the  servant's  condition  is  due  to  the  negli- 
gence of  his  master,  and  that  under  such 
drcumstanoes  a  general  manager  has  the 
power  to  hire,  or  authorize  the  hiring  of, 
a  physician  or  surgeon.  Lithgow  Mfg.  Co. 
V.  Samuel  (1903)  24  Ky.  L.  Rep.  1590,  71  S. 
W.  906. 

If  all  the  decisions  referred  to  in  this 
and  the  preceding  subdivision  of  the  note 
are  to  stand  together,  it  will  apparently 
be  necessary  to  treat  the  implied  powers 
of  the  managing  agents  of  railway  com- 
panies as  being  more  extensive  than  those 
of  other  companies.  The  present  writer 
confesses  that  he  is  unable  to  see  upon 
what  grounds  such  a  distinction  can  rea- 
sonably be  rested.  But,  as  three  of  the  de- 
cisions cited  in  this  subdivision  emanate 
from  courts  which  have  not  as  yet  ex- 
pressed their  views  as  to  the  powers  of 
agents  of  the  former  class,  it  cannot  be 
affirmed  with  certainty  that,  if  the  ques- 
tion were  actually  presented,  those  pourts 
would  attribute  to  such  agents  a  larger 
authority  than  that  which  has  been  con- 
ceded to  agents  of  the  latter  class. 

2.  In  cases  where  there  is  a  special 
emergency. 

(a)   Railway  companies. 

By  some  courts  the  doctrine  has  been  ap- 
plied, that  certain  subordinate  employees 
of  a  railway  company,  who,  under  ordinary 
circumstances,  are  not  empowered  to  bind 
it  by  contracts  for  medical  attendanoo  on 
its  servants  or  passengers,  have  an  implied 
authority  to  make  such  contracts  in  its 
behalf  in  cases  where  there  is  an  urgent 
necessity  for  the  immediate  employment  of 
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a  physician  or  surgeon  to  attend  to  serv- 
ants or  passengers  who  haye  been  injured 
by  conditions  or  occurrences  incident  to  the 
operation  of  the  road. 

In  several  Indiana  decisions  it  has  been 
held  that  a  conductoi;  possesses  this  tem- 
porary authority,  whenever  he  is  the  high- 
est agent  of  the  company  who  is  present 
at  the  spot  where  an  accident  occurs.  Terre 
Haute  £  I.  R.  Co.  v.  McMurray  (1884) 
08  Ind.  368«  49  Am.  Rep.  752;  Louisville, 
N.  A.  &  C.  R.  Co.  V.  Smith  (1889)  121  Ind. 
363,  6  L.R.A.  320.  22  N.  E.  775;  Toledo,  St. 
L.  &  K.  C.  R.  Co.  V.  Mylott  (1893)  6  Ind. 
App.  438,  33  N.  £.  135;  Evansville  &  R. 
R.  Co.  v.  Freeland  (1892)  4  Ind.  App.  207, 
30  N.  E.  803. 

In  Alabama  also  it  has  been  stated. 
arguendo,  that  a  contract  made  by  such  an 
employee  would  be  binding,  provided  that 
"exceptional  circumstances  justified  it,  and 
prevented  communication  with  higher  offi- 
cials." Sevier  v.  Birmingham,  S.  A.  T.  River 
R.  Co.  (1890)  92  Ala.  258,  9  So.  405. 

The  principle  that  the  existence  of  an 
emergency  amplifies  the  ordinary  powers  of 
railway  agents  with  regard  to  the  making 
of  contracts  for  medical  attendance  is  rec- 
ognized, arguendo,  in  Holmes  v.  McAllister 
(1900)  123  Mich.  493,  48  L.R.A.  396,  82 
N.  W.  220. 

It  would  also  seem  to  be  the  highest  doc- 
trine that,  under  similar  circumstances,  a 
subinspector  of  railway  police  for  the  dis- 
trict within  which  an  accident  occurs,  whose 
duty  it  is  to  attend  at  the  scene  of  that 
accident,  is  to  regarded  as  the  representa- 
tive of  his  employers.  This  inference  may 
reasonably  be  drawn  from  a  case  which, 
although  it  does  not  relate  to  the  employ- 
ment of  a  physician,  involves  facts  which 
are  so  closely  analogous  to  those  which 
usually  accompany  the  making  of  such  a 
contract  that  it  may  with  propriety  be 
cited  in  the  present  connection.  Langan  v. 
Great  Western  R.  Co.  (1873)  30  L.  T.  N.  S. 
173.  There  certain  passengers  injured  by  a 
collision  on  the  defendant's  line  of  railway 
were  carried  into  plaintiffs  inn,  partly  by 
the  help  of  the  station  master  of  the  sta- 
tion where  the  collision  took  place.  The 
subinspector  ordered  some  brandy  to  be 
given  to  one  of  the  injured  persons,  and, 
m  reply  to  a  question  hj  plaintiff  as  to  who 
woula  pay  for  the  maintenance  of  the  in- 
jured persons,  replied,  "Don't  trouble  your- 
self about  that;  we'll  see  that  all  is  right." 
Plaintiff  having  brought  an  action  against 
the  railway  company  for  board,  lodging, 
necessaries,  and  goods  supplied  to  the  in- 
jured persons,  it  was  held  (afiftrming  the 
judgment  of  the  court  of  Queen's  bench) 
that  there  was  sufficient  evidence  to  go  to 
the  jury  in  support  of  the  plaintiff's  claim, 
and  to  prove  the  authority  of  the  subin- 
spector to  pledge  the  credit  of  the  company 
for  the  board,  etc.,  supplied  to  the  persons 
injured.  The  reasons  on  which  the  decision 
was  based  are  stated  in  the  seventh  para- 
graph below. 

In  cases  of  this  class  the  complaint  is 
insufficient  unless  it  shows  that  the  serv- 
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ices  were  rendered  for  workmen  of  defend- 
ant injured  in  the  performance  of  dutj, 
or  for  persons  injurea  by  its  trains.  Bed- 
ford Belt  R.  Co.  y.  McDonald  (1895)  12  Ind. 
App.  620,  40  N.  E.  821. 

'The  liability  arises  with  the  emer^ncy, 
and  with  it  expires."  Ibid.  Statement 
reiterated  in  17  Ind.  App.  492,  00  Am.  St. 
Rep.  172,  46  N.  £.  1022. 

A  surgeon  who,  at  the  direction  of  the 
conductor,  amputates  the  leg  of  an  em- 
ployee injured  in  an  accident  to  a  construc- 
tion train  by  which  a  large  number  are  in- 
jured, there  being  only  one  surgeon  of  the 
company  present,  who  is  unable  to  attend 
to  ail  the  wounded,  is  entitled  to  compensa- 
tion therefor,  but  not  for  services  rendered 
after  the  emergency  ceases.  Evansville  & 
R.  R.  Co.  V.  Freeland  (1892)  4  Ind.  App. 
207,  30  N.  E.  803  (damages  measured  on 
the  basis  thus  indicated). 

Discussing  the  facts  in  Louisville,  N.  A. 
&  C.  R.  Co.  V.  Smith   (1889)    121  Ind.  353, 
6  L.R.A.  320,  22  N.  E.  775,  the  court  said : 
"The   conductor     .    .     .    had   authority    to 
do  what  the  emergency  demanded,  in  order 
to   preserve   his    injured    fellow    employee 
from  serious  harm,  but  he  had  no  authority 
to  do  more.     When  the  company  had   pro- 
cured the  services  of  a  competent  surgeon, 
it  did  all   that   it  was   morally  or   legally 
bound  to  do,  and  the  conductor  could   not 
impose  upon  it  any  greater  obligation.     We 
hold  that  the  conauctor  did  have  authority 
to  at  once  employ  the  surgical  aid  demanded 
by   the   urgency   of   the   occasion;    but   we 
hold,  also,  that  his  authority  did  not  ex- 
tend bevond  this  limit.    ...    It  is   im- 
material   whether    Dr.   Judah    [the  surgeon 
first  employed]  was  called  by  a  brakeman  or 
by  the  conductor  in  person;  for  if  he  was 
called  by  the  direction,  express  or  implied,  of 
the  conductor,  or  if  the  conductor  confirmed 
what  had  been   done,   he  could  not  subse- 
quently employ  another  surgeon.    It  is  pos- 
sible  that  Dr.   Smith    [the  second  surgeon 
called  in]  may  be  entitled  to  compensation 
for  one   visit,   that  made   in   obedience  to 
the  telegram,  for  it  may  be  that  he  had  a 
right  to  act  upon  it  at  once;  but  when  he 
found  the  injured  man  attended  by  a  com- 
petent surgeon  he  had  no  right  to  continue 
to  give  the  case  attention,  and  charge  the 
company.    He    was    bound    to    know   that 
when  the  agent,  who  possessed  limited  spe- 
cial authority,  had  procured  the  services  of 
a  competent  surgeon,  his  authority  was  ex- 
hausted,  and   if,   with    this   knowledge,   he 
continued  to  give   the  injured  man  atten- 
tion, he  did  it  at  the  expense  of  some  other 
person  than  the  agent's  principal." 

It  has  been  held  that  the  temporary  pow- 
ers possessed  by  a  conductor  in  an  emer- 
gency do  not  enable  him  to  authorise  a  sur- 
geon to  employ  assistance  at  the  company's 
expense,  and  that,  if  the  surgeon  first  em- 
ploved  finds  it  necessary  or  convenient  to 
call  in  other  assistants,  in  order  to  ac- 
complish that  which  he  has  been  employed 
to  do,  the  assistants  must  look  to  him  for 
compensation.  Terre  Haute  A,  I.  R.  Ck>.  v. 
Brown  (1866)   107  Ind.  336,  8  N.  K  218. 
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In  one  case  the  rationale  of  the  doctrine 
is  declared  to  be  the  fact  that  it  is  to  the 
ioU'rest  of  the  company  that,  when  an  ac- 
cident happens  on  its  line,  the  mischief  re- 
sulting therefrom  shall  be  the  smallest  pos- 
sible, if  it  is  eventually  proved  to  be  liable 
to  the  injured  person, — a  contingency  which 
must  always  be  taken  into  account  until  the 
absence  of  fault  is  established;  and  that  in 
cases  where  the  injury  is  serious  there  is, 
in  this  point  of  view,  a  necessity  for  what 
niAj  be  called  instantaneous  action. 

this  aspect  of  the  matter  is  relied  upon  in 
Un^n  T.  Great  Western  R.  Co.  (1873)  30 
L  T.  X.  S.  173.  The  person  injured  was  a 
passenger:  but  the  reasoning  of  the  judges 
is  quite  general,  and  equally  applicable  to 
ftses  where  servants  have  been  injured. 
Discussing  the  facts  already  stated  (sev- 
enth paragraph  above).  Bramwell,  B.,  €Uiid: 
''Surely  it  is  reasonable  to  say  that  the 
person  who  is  chief  in  office  where  the  ac- 
cident takes  place  should  have  authority  to 
do  those  things  which  must  be  done  at 
once,  and  which  are  presumably  for  the 
benefit  of  the  company.  Take  the  case  of  a 
number  of  bystanding  laborers  who  are  asked 
to  clear  the  line;  that  is  not  a  matter  of 
absolute  necessity,  but  it  is  presumably  for 
the  benefit  of  the  company.  Take  the  case 
of  a  person  in  a  state  of  collapse,  to  whom 
a  glass  of  brandy  may  be  of  vital  impor- 
tance, could  there  not  be  authority  to 
pledge  the  company's  credit  for  that?  and 
here  the  question  of  quantum  is  not 
nised.  If  at  the  outset  Locke  [the  subinspect- 
or  of  police]  had  said  that  he  was  going  to 
pled^  the  company's  credit  for  six  or  sev- 
en weeks'  maintenance  of  the  sufferers,  it 
may  be  that  he  would  thereby  have  exceeded 
his  authority.  If  it  were  his  duty  to  re- 
port what  he  had  done,  the  company  might 
repadiate  any  further  liability,  and  tell 
the  plaintiff  that  if  she  continued  to  keep 
the  persons  injured  beyond  a  certain  time 
she  must  do  so  at  her  own  expense.  I  do 
not  determine,  therefore,  whether  the  ques- 
tion of  quantum,  if  it  were  raised,  would  be 
determined  for  or  against  the  railway  com- 
pany. I  go  on  the  ground  that  under  the 
cireumstanees  of  the  case  there  was  a  ne- 
cessity for  immediate  action,  and  there  was 
BO  one  to  direct  what  should  be  done  but 
Locke." 

In  the  same  case  Denman,  J.,  said:  "I 
think  he  [the  inspector]  had  authority  to 
do  what  was  reasonable  in  the  case  of  in- 
jured persons,  and,  ex  neceasitate  ret,  to 
take  them  to  a  place  of  security,  and  there 
have  them  properly  attended  to  till  the 
urival  of  a  doctor.  I  do  not  say  that  it 
Meessarily  follows  that  he  would 'have  au- 
thority to  give  orders  for  the  supply  of 
««Ty  possible  thing  that  might  be  com- 
fortable to  persons  under  these  circum- 
itMiees.  It  depends  very  much,  I  think,  on 
^  condition  of  the  persons  taken  in." 

Cleasby,  B.,  viewed  the  circumstances 
from  a  different  standpoint,  remarking  that 
the  fact  of  the  company's  having  allowed 
the  plaintiff  to  continue  the  performance  of 
^  tervioes  after  the  inspector  had  made 
4LRJLfN.a)  i 


his  report  was  evidence  of  his  having  been 
originally  invested  with  authority  to  make 
the  contract. 

In  England  the  effect  of  this  decision  has 
been  to  destroy  the  authority  of  the  earlier 
case  of  Cox  v.  Midland  Counties  R.  Co. 
(1849L)  3  Exch.  268,  so  far  as  regards  its 
rejection  of  the  theory  that  the  existence 
of  an  emergency  may  be  treated  as  a  dif- 
ferentiating element.  But  having  regard  to 
the  fact  that  only  a  small  number  of  the 
American  courts  have  as  yet  pronounced  in 
favor  of  that  theory,  it  may  be  well  to 
give  some  extract  from  the  judgment,  which 
Parke,  B.,  delivered  for  the  court:  Refer- 
ring to  the  argument  of  plaintiff's  counsel 
that,  considering  the  nature  of  the  railway 
traffic,  each  of  the  servants  in  question  had, 
as  incidental  to  his  employment,  an  au- 
thority, in  case  anything  occurred  which 
would  be  prejudicial  to  the  interests  of  the 
company,  to  do  what  was  reasonably  fit  to 
be  done  under  the  circumstances  to  remedy 
or  diminish  the  damage  done,  the  learned 
judge  said:  "It  was  contended,  therefore, 
that  if  one  of  these  servants  happened  to 
be  near  at  the  time  of  the  slip  of  an  em- 
bankment which,  for  the  purpose  of  secur- 
ing the  safe  and  speedy  traffic  along  the 
railroad,  ought  to  be  immediately  removed, 
he  would  have  an  implied  authority,  when 
fresh  laborers  were  required,  to  bind  the 
company  by  a  contract  to  pay  them;  and 
that,  in  like  manner,  any  servant  who  was 
near,  or  at  all  events  the  head  servant  of 
the  nearest  station,  would  be  authorized, 
if  a  passenger  received  personal  damage 
requiring  immediate  surgical  attendance,  to 
contract  with   a  surgeon,  and  to  bind  the 

CO Miy  by  that  contract  to  pay  what  was 

reH> pliably  due  to  him,  such  authority  be- 
ing an  incident  to  his  employment,  con- 
sidering its  peculiar  nature,  and  it  being 
for  the  benefit  of  the  company  that  the 
damage  and  consequent  loss  to  them  from 
any  occurrence  for  which  they  were  re- 
sponsible should  be  as  much  mitigated  as 
possible.  .  .  .  We  are  all  of  opinion 
that  the  power  to  enter  into  this  contract 
was  not  incident  either  to  the  employment 
of  the  guard  or  the  superintendent.  The 
simple  employment  of  servants  by  a  corpo- 
ration carrying  on  a  business  cannot  give 
them,  as  incident  to  that  employment,  a 
larger  authority  than  if  the  same  appoint- 
ment were  made  by  a  partnership  of  as 
many  individuals  as  the  shareholders  of 
the  company;  nor  does  it  appear  to  us  to 
make  any  difference  that  it  is  carried  on 
by  fewer  members,  or  even  by  a  single  in- 
dividual. .  .  .  Could  it  be  maintained 
that  a  coachman  from  whose  carriage  a 
passenger  had  fallen  and  broken  his  arm, 
or  by  which  another  person  had  been  run 
over,  or  a  horsekeeper  who  happened  to  be 
near,  or  the  bookkeeper,  could  bind  his 
master  by  a  contract  with  a  surgeon  to 
cure  the  injured  person,  and  oblige  his 
master  to  pay  the  bill?  We  are  of  opinion 
that  he  could  not.  Though  it  might  be  a 
benefit  to  the  master  to  have  the  damage 
diminished   by   a  speedy   cure,   if   he   was 
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really  liable  for  that  damage,  it  would  be 
a  prejudice  to  him  to  be  bound  to  pay  if  he 
was  not;  and  is  the  servant  to  decide 
whether  his  master  is  liable  or  not, — a  man 
whom  he  has  not  appointed  with  any  view 
to  the  exercise  of  such  a  discretion?  We 
think  the  servant  has  dearly  no  each 
power." 

These  considerations  seem  to  afford  an 
entirely  adequate  and  satisfactory  basis  for 
the  doctrine.  But  in  Indiana,  as  we  have 
seen,  the  extraordinary  authority  im- 
puted to  inferior  agents  in  cases  of  emer- 
gency is  referred,  so  far  as  servants  are 
concerned,  to  the  conception  that  the  com- 

Sany   is   actually  under  a  species  of  legal 
uty  to  furnish  them  with  medical  assist- 
ance.    See  8upra,  I.  c. 

One  of  the  lower  courts  of  New  York 
has  rejected  (in  a  case  where  the  injured 
person  was  a  passenger)  the  doctrine  that 
the  emergency  of  the  situation  and  the 
benefit  resulting  to  the  defendant  from  the 
employment  of  the  plaintiff  warranted  the 
defendant's  agents  in  employing  him,  and 
that  as  the  contract  had  been  made  in 
good  faith,  it  was  binding  on  the  defend- 
ant. Stephenson  v.  New  York  &  H.  R.  Co. 
(1853)  2  Duer,  341.  The  court  reasoned 
as  follows:  "No  emergency  arose,  which  but 
for  this  employment  would  have  interrupted 
or  prevented  the  running  of  defendant's  cars. 
If  the  injury  was  not  caused  by  the  negli- 
gence of  its  servants,  contracting  to  pay 
for  expenses  to  which  they  could  not  be 
subjected  by  law  would  be  no  benefit  to  the 
company.  If  caused  by  such  negligence, 
this  employment  would  not  exonerate  them 
from  any  liability  which  would  otherwise 
have  attached.  The  principle  sought  to  be 
invoked  has  no  application  to  the  facts  of 
this  case."  But  the  case  cited  is  in  con- 
flict with  so  many  later  decisions,  both 
English  and  American,  that  the  doctrine 
which  it  embodies  may  not  improbably  be 
condemned,  if  the  point  should  again  be 
presented. 

(b.)  Other  companies. 

One  of  the  intermediate  courts  of  appeal 
in  the  United  States  seems  to  be  of  the 
opinion  that  the  doctrine  reviewed  in  the 
preceding  subdivision  is  not  applicable  ex- 
cept in  those  instances  where  an  injury  has 
been  received  on  a  railway.  In  Meisenbach 
V.  Southern  Cooperage  Co.  (1891)  45  Mo. 
App.  232,  the  defendant's  liability  for  the 
fees  of  a  surgeon  called  in  by  its  super- 
intendent was  denied  on  the  ground  that  no 
specific  evidence  was  given  that  he  had 
been  previously  authorized  to  summon  a 
medical   man   in  cases  of  emergency. 

By  another  of  those  courts  the  question 
was  left  open  in  a  case  where  its  deter- 
mination was  unnecessary. 

In  Chaplin  v.  Freeland  (1893)  7  Ind. 
App.  676,  34  N.  E.  1007,  the  question  arose 
as  to  whether  or  not  the  foreman  of  a  man- 
ufacturing company  had  power  to  employ 
a  physician  for  an  injured  employee,  and 
the  court  held  that,  except  perhaps  in  an 
4L.R.A.(N.S.) 


extreme  case,  there  was  no  duty  resting  on 
the  employer  to  furnish  medical  or  surgical 
aid,  and  that  therefore  the  authority  of  the 
foreman  to  employ  such  aid  would  not  be 
presumed. 

It  is  difficult  to  see  any  satisfactory 
ground  upon  which  to  base  a  distinction  is 
this  regard  between  railway  and  other 
companies.  A  theory  which  would  restrict 
to  one  class  of  companies  the  doctrine  re- 
specting the  enlargement  of  the  powers  of 
inferior  employees  in  cases  of  emergencj 
is  open  to  objections  similar  to  those  which 
have  been  adverted  to  in  discussing  the 
propriety  of  exempting  individual  employ- 
ers from  the  operation  of  that  doctrine, 
see  8upra,  III.  b. 

IV.  Liability  of  master  for  negligence  of 
practitioner  employed  to  attend  on  a 
servant. 

The  general  rule  is  that  a  master  can- 
not be  held  liable  for  the  defaults  of  a  phy- 
sician or  surgeon  whom  he  employs  to 
treat  a  sick  or  injured  servant,  unless  he 
has  himself  been  guilty  of  negligence  in 
respect  to  the  selection  of  such  physician 
or  surgeon.  This  doctrine  is  applicable  to 
cases  in  which  cost  of  the  medical  attend- 
ance is  defrayed  out  of  a  fund  derived,  in 
whole  or  in  part,  from  sums  regularly  de- 
ducted for  this  purpose  from  the  wages  of 
all    servantsi    Union    P.    R.    Co.    ▼.    Artist 

(1894)  23  L.R.A.  581,  9  C.  C.  A.  14,  19  U. 
S.  App.  612,  60  Fed.  365;  Maine  ▼.  Chi- 
cago, B.  k  Q.  R.  Co.  (1897)  109  Iowa,  260. 
70  N.  W.  630,  Affirmed  on  Rehearing  in  80 
N.   W.   315;   Atchison,   T.   A   S.   F.   R.   Co. 

V.  Zeiler  (1894)  54  Kan.  340,  38  Pac.  282; 
Southern  P.  Co.  v.  Mauldin  (1898)  19  Tex. 
Civ.  App.  166,  46  S.  W.  650,  Writ  of  Error 
Dismissed  in  (1898)   92  Tex.  267,  47  S.  W. 

964. 
In  Richardson  v.   Carbon  Hill   Goal  Co. 

(1895)  10  Wash.  648,  39  Pac.  95,  it  was 
held  to  be  error  to  nonsuit  a-  plaintiff  where 
the  evidence  raised  a  presumption  that  the 
physician  had  been  selected  without  due 
care.  On  the  first  apneal  of  this  case 
(1893)  6  Wash.  52,  20  L.R.A.  338,  32  Pac. 
1012,  it  had  been  laid  down  that  for  negli- 
gence in  employing  a  surgeon  at  a  hospital 
maintained  by  an  employer  for  the  bene- 
fit of  employees,  from  whose  wages  a  small 
sum  was  deducted  monthly  to  create  a  fund 
for  that  purpose,  the  employer  was  liable, 
if  bv  reason  of  the  surgeon^s  unfitness  an 
employee  sustained  damages,  although  he 
was  treated,  not  at  the  hospital,  but  at  the 
home  of  friends,  where  the  surgeon  was 
allowed  to  attend  him.  Two  iudges,  how- 
ever, dissented  on  the  ground  that  the  only 
contract  between  the  parties  was  that  the 
servants,  if  injured,  should  become  entitled 
to  the  privilege  of  the  hospital  supported 
by   their   compulsory   contributions. 

In  Wabash  R.  Co.  v.  Kelley  (1898)  153 
Ind.  119,  52  N.  E.  152,  Rehearing  Denied 
in  54  N.  E.  752  (malpractice  resulting  from 
incompetency  due  to  excessive  use  of  in- 
toxicants and  narcotics ) ,  it  was  held  that  a 
railway  company  could  not  escape  liability 
to  a  servant,  on'  the  ground  that  the  dedue- 
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tion  irom  Ub  wAges  was  madt  without  his 
iritten  consent,  in  contravention  of  the 
provisions  of  If  2300,  2301,  Burns's  Rev. 
Stst.  18M.  The  court  said:  "Such  under- 
taking to  provide  surgical  and  medical  care 
is  not,  by  the  statute,  made  void  as  a  part 
of  the  contract  of  service.  The  provision 
of  the  statute  is  that  it  shall  be  unlawful 
for  a  railroad  eompany  'to  exact  from  its 
employees,  without  first  obtaining  written 
consent  thereto  in  each  and  everv  instance, 
toy  portion  of  their  wages  for  the  mainte- 
nance of  any  hospital,  reading  room,  library, 
grmnasium,  or  restaurant/  If  the  appel- 
lant  did,  indeed,  exact  any  such  contribu- 
tions without  the  written  consent  of  ap- 
jKllee, — which  does  not  appear  from  the 
complaint, — that  was  not  a  wrong  for  which 
appellee  can  be  held  liable.  It  was  the  act 
of  appellant;  and  it  is  a  familar  principle 
that  one  cannot  take  advantage  of  his  own 
wrong." 

The  doctrine   is  also  applicable  to  cases 
wh€rre  such  attendance  is  furnished  by  the 
master  at  his  own  expense.  South  Florida 
R.  Co.  V.  Price   (1893)   32  Fla.  46,  13  So. 
<Q8;  Cummings  v.  Chicago  &  N.  W.  R.  Co. 
(1900)  89  111.  App.  199,  Writ  of  Error  Dis- 
missed   (1901)    189  111.   e08,   60   N.   E.   51 
(only  a  point  of  local  practice  discussed  by 
npreme  court) ;  Pittsburgh,  C.  C.  k  St.  L. 
B.  C6.  V.  Sullivan  (1895)   141  Ind.  83,  27 
ULA.  840,  50  Am.  St  Rep.  313,  40  X.  E. 
138;  York  v.  Chicago,  M.  A  St  P.  R.  Co. 
(1896)  98  Iowa,  544,  67  K.  W.  574;  Clark 
V.  Missouri  P.  R.  Co.   (1892)   48  Kan.  654, 
29  Pac  1136    (servant  attended  first  by  a 
kteal  surgeon,  and  afterwards  by  one  regu- 
brly  retained  by  the  defendant) ;  Quinn  v. 
Kansas  City,   M.  ft   B.   R.   Co.    (1895)    94 
Temi.  713,  28  L.RJL  652,  46  Am.  St.  Rep. 
767.  30  S.  W.  1036. 

In  Eighmy  v.  Union  P.  R.  Co.  (1895) 
93  Iowa,  538,  27  L.R.A.  296,  61  N.  W.  1056, 
the  court  observed:  "It  does  not  appear 
that  the  defendant  was  under  any  obliga- 
tion by  contract  to  furnish  surgical  and 
hospital  accomodations  for  its  injured  em- 
ployees, and,  so  far  as  is  shown,  its  doing 
»  was  wholly  voluntary.  Its  employees 
were  under  no  obligation  to  avail  themselves 
of  the  facilities  for  treatment  offered,  and 
paid  nothing  for  them  when  accepted,  lliat 
tiie  defendant  maintained  its  medical  de- 
partment for  its  own  advantage,  and  not 
for  charitable  purposes  only,  may  be  pre- 
iiimed;  bnt  that  does  not  alter  what  ap- 
pars  to  be  the  fact,  that  it  was  not  main- 
Uined  to  discharge  any  statutory  or  oon- 
tnctual   obligations." 

So  far  as  the  last  sentence  of  the  above 
extract  may  be  taken  to  imply  an  adoption 
\fy  the  court  of  the  doctrine  that  the  de- 
fendant would  have  been  liable  if  the  hospi- 
tal had  been  maintained  in  pursuance  of 
a  eontractual  obligation,  the  case  seems  to 
be  in  conflict  with  those  which  involve  the 
element  of  a  deduction  from  the  wages  of 
the  servants.  It  is  submitted  that  a  con- 
tract by  an  employer  to  provide  medical 
attendance  binds  him  prima  facie  merely  to 
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use  reasonable  oare  in  selecting  practition- 
ers. 

In  Chicago,  B.  ib  Q.  R.  Co.  v.  Howard 
(1895)  45  Neb.  570,  63  N.  W.  872,  where 
it  was  conceded  that  the  selection  had  been 
a  judicious  one,  the  court  said  that  the 
plaintiff  in  error  was  not  responsible  for 
the  manner  in  which  the  knowledge  and 
skill  of  the  surgeon  were  employed,  '*in  the 
aheence,  on  its  part)  of  any  express  limi- 
tations or  directions  to  their  surgeons,  and 
of  the  possession  of  such  knowledge  as 
would  lead  a  reasonable,  careful  person  to 
suspect  that  there  would  probably  be  negli- 
gence or  malpractice." 

One  of  the  considerations  to  which  the 
nonliability  of  the  master  has  been  re- 
ferred is  that  persons  engaged  in  business 
enterprises  cannot  be  supposed  to  possess 
the  technical  skill  required  for  the  proper 
treatment  of  the  sick  and  injured,  and  must 
perforce  rely  on  practitioners  who  possess 
the  appropriate  qualifications. 

In  Atohison,  T.  k  S.  F.  R.  Co.  v.  Zeiler 
(1894)  54  Kan.  340,  88  Pac  282  (com- 
pany maintained  hospital  system  supported 
by  assessmente  on  the  servante),  the  court 
reasoned  thus:  "The  care  of  persons  suf- 
fering from  wounds,  bruises,  or  illness  is 
a  matter  altogether  distinct  from  the  trans- 
portetion  of  persons  and  property.  To  pro- 
vide for  the  needs  of  such,  we  have  the 
learned  profession  of  physicians  and  sur- 
geons. The  law  requires  that  those  who 
aesume  to  practice  medicine  and  surgery 
shall  possess  certain  qualifications  of  skill, 
shall  nave  received  education  and  training 
fitting  them  for  their  calling.  Can  a  rail- 
road company,  then,  be  held  liable  for  the 
mistakes  of  physicians  whom  it  may  call 
to  care  for  its  passengers  T  In  the  treat- 
ment of  an  injured  brakeman,  should  the 
managers  of  the  railroad  comply  with  the 
directions  of  the  surgeons  who  are  called 
to  attend  him,  or  should  they  assume  su- 
perior knowledge  with  reference  to  his 
proper  treatment,  and  act  in  accordance 
witn  their  own  judgment?" 

Compare  also  the  following  passage  in 
the  opinion  of  the  court  in  Chicago,  B.  k 
Q.  R.  Co.  V.  Howard  (1895)  45  Neb.  570, 
63  N.  W.  872:  "It  would  be  absurd  to  in- 
sist that  not  only  this  selection  should  be 
prudent,  but  that  the  company  should  guar- 
antee that  the  surgeons  nelectcd  would  make 
no  misteke  and  be  guilty  of  no  negligence. 
The  very  fact  that  there  was  required  of 
the  surgeons,  in  the  line  of  their  duties,  the 
possession  of  a  superior  degree  of  skill  and 
of  knowledge  of  medicine,  precludes  the 
possibility  that  the  officers  or  employees  of 
the  railroad  company  should  have  exer- 
cised a  supervisory  control  and  direction  of 
the  time  when  and  the  mode  in  which  the 
necessary  surgical  operation  should  be  per- 
formed.'^ 

The  consideration  that  employers  who 
maintain  a  hospital  system  must,  ex  ne- 
cessitate rei,  "leave  the  treatment  of  the 
patiento  to  the  superior  knowledge  and  skill 
of  the  physicians'^  was  also  adverted  to  in 
Union  P.  R.  Co.  v.  Artist  (1804)  23  L.R.A. 
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681,  9  C.  C.  A.  14,  19  U.  S.  App.  612,  60 
Fed.  365;  and  Cummings  v.  Chicago  &,  N. 
W.  R.  Co.   (1900)   89  111.  App.  199. 

But  it  is  manifest  that,  unless  the  prac- 
titioners retained  by  a  master  are  inde- 
pendent contractors,  the  mere  fact  that  the 
work  required  was  such  as  to  demand  the 
exercise  of  special  skill  would  not  neces- 
sarily involve,  as  a  corollary,  the  master's 
exemption  from  liability  for  their  negli- 
gence. In  this  point  of  view,  therefore,  it 
would  seem  to  be  preferable  to  rely  directly 
upon  the  primary  conception,  and  treat  the 
exemption  as  an  appropriate  result  of  the 
fact  that,  as  has  been  categorically  laid 
down  in  one  case,  the  relation  of  master 
and  servant  does  not  exist  between  a  mas- 
ter and  a  physician  or  surgeon  engaged 
by  him  to  attend  on  his  servants.  Quinn  V. 
Kansas  City,  M.  &  B.  R.  Co.  (1895)  94 
Tenn.  713,  28  L.R.A.  552,  45  Am.  St  Rep. 
767,  30  S.  W.  1086. 

The  master's  freedom  from  responsibility 
may  also  be  regarded  as  a  special  applica- 
tion of  the  rule  "that  those  who  furnish 
hospital  accommodations  and  medical  attend- 
ance, not  for  the  purpose  of  making  profit 
thereby,  but  out  of  charity,  or  in  the  course 
of  the  administration  of  a  charitable  enter- 
prise, are  not  liable  for  the  malpractice  of 
the  physicians  or  the  negligence  of  the  at- 
tendants they  employ,  but  are  responsible 
only  for  their  own  want  of  ordinary  care 
in  selecting  them." 

In  Union  P.  R.  Co.  v.  Artist  (1894)  23 
L.  R.  A.  581,  9  C.  C.  A.  14,  19  U.  S.  App. 
612,  60  Fed.  365,  where  the  hospital  was 
supported  partly  by  the  voluntary  contri- 
butions of  the  employer  the  court  said: 
"Under  the  evidence  in  this  case,  the  med- 
ical department  and  hospitals  of  the  Union 
Pacific  Railway  Company  fall  fairly  within 
this  rule,  and  the  reasons  that  support  the 
rule  apply  to  this  case  with  all  their  force. 
The  test  which  determines  whether  such  an 
enterprise  is  charitable  or  otherwise  is  its 
purpose.  If  its  purpose  is  to  make  profit, 
it  is  not  a  charitable  enterprise.  If  it  is 
to  heal  the  sick  and  relieve  the  suffering, 
without  hope  or  purpose  of  getting  gain 
from  its  operation,  it  is  charitable.  Tried 
by  this  test,  the  hospitals  and  medical  de- 
partment of  this  company  are  a  great  pub- 
lic charity.  .  .  .  If  it  be  urged  that 
this  gift  may  have  been  prompted  by  an 
ulterior  and  selfish  motive, — that  the  com- 
pany may  have  thought  that  the  operation 
of  its  medical  department  would  protect 
it  from  excessive  claims  for  injuries  result- 
ing to  its  servants, — the  answer  is  that 
the  true  test  of  a  public  charity  is  not  the 
motive  of  the  donor,  but  the  purpose  to 
which  the  money  given  is  to  be  applied." 

It  has  been  held  that  a  fimd  devoted  to 
the  medical  treatment  of  servants  cannot 
be  regarded  as  having  been  created  for 
charitable  purposes,  where  it  is  formed  by 
a  compulsory  reduction  from  the  wages  of 
the  servants,  and  no  rebate  is  allowed  to 
them  in  case  the  entire  fund  is  not  required. 
Texas  &  P.  Coal  Co.  v.  Connaughten  (1899) 
20  Tex.  Civ.  App.  642,  60  S.  W.  173. 
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Admitting  this  view  to  be  correct,  how-  * 
oyer,  it  does  not  necessarily  involve  the 
consequence  deduced  by  the  court,  that  the 
master  would  be  liable  for  the.  negligence 
of  a  physician  paid  out  of  the  fund.  Prima 
facie  such  a  physician  would  be  an  inde- 
pendent contractor. 

V.  Duty    to    provide    medical    aid    for 
seamen. 

a.  General  rule. 

The  general  rule  of  maritime  law  is  that 
&  seaman  who  has  contracted  a  sickness  or 
received  an  injury  while  in  the  service  of 
his  ship  is  entitled  to  be  cured  at  the  ex- 
pense of  the  ship  and  the  shipowner. 
Lord  Mansfield  in  Paul  v.  Eden  (1785), 
an  unreported  case  cited  in  Abbott  on 
Shipping,  page  619;  Chandler  v.  Grieves 
(1792)  2  H.  Bl.  606,  note  a;  Hart  v. 
The  Littlejohn  (1800)  1  Pet.  Adm.  115, 
Fed.  Cas.  No.  6,153;  The  Nimrod  (1822) 
1  Ware,  9,  Fed.  Cas.  No.  10,267;  Holmes 
V.  Hutchinson  (1833)  Gilpin,  447,  Fed. 
Cas.  No.  6,639;  Briment  v.  Taber  (1854) 
Sprague,  243,  Fed.  Cas.  No.  2,054;  Croucher 
V.  Oakman  (1861)  3  Allen,  185;  Somer- 
ville  V.  The  Francisco  (1870)  1  Sawy.  390, 
Fed.  Cas.  No.  13,171;  Brown  v.  The  D.  S. 
Cage  (1872)  1  Woods,  405,  Fed.  Cas.  No. 
2,002;  The  North  America  (1872)  5  Ben. 
486,  Fed.  Cas.  No.  10,314;  Brown  v.  The 
Bradish  Johnson  (1873)  1  Woods,  301,  Fed. 
Cas.  No.  1,992;  Longstreet  v.  The  R.  R. 
Springer   (1880)   4  Fed.  671;  The  Explorer 

(1884)  20    Fed.    136;    The   W.    L.    White 

(1885)  25  Fed.  503;  The  Neptuno    (1887) 
30  Fed.  925. 

The  expenses  which  are  deemed  to  be  a 
charge  upon  the  ship  include  medical  a.d- 
vice,  as  well  as  medicine,  diet,  lodging, 
and  attendance.  The  William  Harris  ( 1837  ) 
1  Ware,  367,  Fed.  Cas.  No.  17,695. 

In  Harden  v.  Gordon  (1823)  2  Mason, 
541,  Fed.  Cas.  No.  6,047,  Story,  J.,  stated 
that  his  researches  into  the  maritime  laws 
of  foreign  countries  had  not  disclosed  a 
single  instance  in  which  they  threw  the  ex- 
penses of  sick  or  injured  seamen  upon  them- 
selves. His  summary  of  the  effect  of  those 
laws  may  be  usefully  quoted:  ''I  am  not 
satisfied  that  Spain  forms  an  exception. 
Her  marine  ordinances  have  not  been  within 
my  reach.  And  the  language  cited  by 
Cleirac  from  the  Laberinto  del  Oommercio 
contains  a  denial  only  of  wages  during 
sickness.  Cleirac  Us  et  Cout.  Commentaire 
sur  Hanseat,  Ord.  art.  45,  p.  104.  On  the 
contrary,  the  positive  ordinances  of  the 
principal  maritime  nations  expressly  made 
these  expenses  a  charge  upon  the  ship.  This 
is  certainly  the  law  of  France,  Denmark, 
Sweden,  the  Hanse  Towns,  Prussia,  Hol- 
land, and  probably  of  the  Italian  states. 
Code  de  Commerce,  b.  2,  title  5,  arts.  262, 
263;  Ord.  de  la  Marine,  lib.  3,  title  4,  art. 
11,  1  Valin,  721;  1  Emerigon,  chap.  12, 
art.  15,  §  41,  p.  633;  Cleirac,  Jugemena 
d'Oleron,  arts.  6  and  7,  p.  16;  Old  Hanseat^ 
Ord.    (1591)    arts.   39,   45;    New  Hanseat^ 
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Ord.  title  14.  art.  2,  and  Kurieke  Jua.  Marit 
Hanseat,  pp.  678  and  821;  Parga.  Pond, 
ehap.  17,  I  16,  chap.  85,  |  7,  Jacobsen,  Sea 
Laws,  b.  3,  chap.  2,  p.  144  [Prick's  trana- 
Ution];  Pothier,  IJouage  de  Matelota,  n. 
189  [Cushing's  translation,  p.  114];  Ord. 
Botterdam,  1721,  arts.  224,  246,  2  Magens, 
115,  118.  The  same  principle  ia  recognized 
in  the  ancient  laws  of  Wisbuy  (Lawa  of 
^u^nj,  art.  19),  and  in  thoae  of  Oleron, 
wMch  have  been  lield  in  peculiar  reapect 
I17  England,  and  have  been  in  aome  meaaure 
incorporated  into  her  maritime  jurispru- 
dence. Laws  of  Oleron,  arts.  6,  7;  1  Bl. 
Com.  419;  4  Bl.  Com.  423.  Walton  y.  The 
Neptune  (1800)  1  Pet.  Adm.  144,  Fed. 
Cia.  No.  17,135.  .  •  .  The  Conaolato  del 
Kare  does  not  speak  particularly  on  this 
point;  but  from  the  provisiona  of  thia  ven- 
erable collection  of  maritime  uaagea  in  caaea 
nearly  allied,  there  is  every  reaaon  to  infer 
that  a  similar  rule  then  prevailed  in  the 
Mediterranean.  Consolato  del  Mare,  chapa. 
124,  125;  Boucher,  Conaulat  de  la  Mer, 
diape.  127,  128.  Molloy  evidently  adopta  it 
%a  a  ^neral  doctrine  of  maritime  law.  Mol- 
lis, De  Jnre  Maritime  at  Navali,  b.  2, 
diap.  3,  I  5,  p.  243.''  The  maritime  lawe 
of  Oleron,  Wisbuy,  and  the  Hanae  Towna 
are  printed  at  length  in  1  Pet  Adm.  III. 
Appz.  See  also  the  Commentary  of  Par- 
des8n9,  L  474,  II.  621,  656  IV.  366. 

By  %  4552  of  U.  S.  Rev.  SUt.  (U.  8. 
Comp.  Stat.  1901,  p.  3080),  it  ia  declared 
that  a  discharge  by  a  shipping  oommis- 
skmer  at  the  end  of  the  voyage  "shall  op- 
erate as  a  mutual  diacharge  and  aettlement 
of  all  demands  for  wagea  between  the  par- 
ses thereto  on  account  of  wages,  in  respect 
of  the  past  voyage  or  engagement."  By 
the  Dingley  act  of  1884  (23  Stat  at  L.  54, 
}  3,  chap.  121,  U.  S.  Comp.  Stat.  1901,  p. 
3109) «  "whenever  a  aeaman  ia  discharged 
by  a  consular  oflBcer  in  conaequence  of  any 
hurt  or  injury  received  in  the  service  of  the 
vessel,  such  consular  officer  shall  require 
the  payment  by  the  master  of  one  month's 
wages  .  .  .  over  and  above  the  wagea 
due  at  the  time  of  the  discharge."  It  haa 
been  held  that  neither  of  these  provisions 
can  be  construed  as  absolving  the  vessel 
from  liability  for  the  expenses  of  the  sea- 
man's medical  treatment  for  a  hurt  received 
before  the  discharge.  Ths  W.  L.  White, 
9upra.  The  court  was  also  of  the  opinion 
that  the  ship's  liability  was  not  diminished 
by  U.  S.  Rev.  SUt.  9  4581  (U.  S.  Comp. 
Stat.  1901,  p.  3107),  as  amended  by  |  7  of 
the  Dingley  act  of  1884,  which  provides 
that  "if  anj  seaman,  after  his  discharge, 
shall  have  mcurred  any  expense  for  board 
or  other  necessaries  at  the  place  of  his  dis- 
charge, before  ship{>ing  agam,  or  for  trans- 
portation to  the  United  States,  such  expense 
shall  be  paid  out  of  the  arrears  of  wages 
and  extra  wages  received  by  the  consular 
officer,  which  shall  be  retained  for  that 
purpose,  and  the  balance  only  paid  over  to 
such  seaman." 

In  a  recent  case  it  was  held  that  an 
American  court  of  admiralty  will  entertain 
Jorisdietion  of  a  suit  by  a  seaman  against 
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a  foreign  ship  to  recover  damages  for  the 
gross  negligence  or  misconduct  of  the  mas- 
ter in  failing  to  give  the  libellant  proper 
care,  nursing,  and  medical  attention  after 
his  accidental  injury  in  the  service  of  the 
ship,  by  reason  of  which  he  has  endured 
great  suffering  and  is  permanently  disabled, 
where  the  circumstances  are  such  that  he 
would  otherwise  be  without  any  effective 
remedy.     The  Troop    (1902)    118  Fed.  769. 

Whether  a  suit  in  personam  for  the  re- 
covery of  such  expenses  should  be  brought 
against  the  owner  of  a  chartered  ship,  or 
against  the  charterer,  must  be  determined 
with  reference  to  the  same  principles  which 
determine  the  proper  incidence  of  liability 
in  case  of  contracts  made  or  torts  committed 
by  the  members  of  the  crew  of  such  a  ship. 

In  Walton  v.  The  Neptune  (1800)  1  Pet. 
Adm.  142,  Fed.  Caa.  No.  17,135,  it  aeems 
to  be  laid  down  that  a  aeaman  who,  with- 
out any  miaconduct  on  hia  part,  ia  acci- 
dentally diaabled  while  in  the  aervice  of 
the  ahip,  ia  to  be  cured  at  hia  own  charge. 
By  all  the  other  authoritiea,  however,  caaes 
of  injury  and  aickneaa  are  aaaimilated. 

The  right  conferred  by  the  rule  conati- 
tutea  "a  part  of  the  contract  for  wages, 
and  is  a  material  ingredient  in  the  com- 
pensation for  the  labor  and  services  of  the 
seaman."  Harden  v.  Gordon  (1823)  2 
Mason,  541,  Fed.  (3as.  No.  6,047,  where 
Story,  J.,  held  that  a  claim  of  this  sort 
was  one  in  the  nature  of  additional  wages 
during  the  period  of  sickness,  and  was  just 
as  proper  to  be  enforced  in  a  court  of  ad- 
miralty as  a  claim  for  additional  pay.  He 
considered  that  it  stood  upon  the  same 
analogy  as  the  compensation  allowed  by  the 
laws  of  the  United  States,  by  which  it  was 
provided  that,  in  cases  of  short  allowance 
of  provisions  and  water,  the  amount  should 
be  recoverable  in  the  same  manner  as 
wages.     Act  July  20,  1790,  chap.  29,  |  9. 

In  this  case  Story,  J.,  approved  the  view 
of  Judge  Peters,  that  the  words  "deducting 
charges,  etc.,"  in  the  7th  article  of  the 
Laws  of  Wisbuy  refer  to  extra  charges  for 
more  delicate  diet  than  usual.  Walton  v. 
The.  Neptune,  supra. 

That  wrongfully  withholding  suitable 
medicines  from  a  seaman,  and  wrongfully 
setting  him  ashore  in  a  foreign  country, 
are  violations  of  a  contract  of  hiring,  was 
laid  down  in  Crapo  v.  Allen  (1849)  1 
Sprague,   184,  Fed.  Cas.  No.  3,360. 

The  fact  that  a  seaman's  disease  is  of 
a  malignant  and  infectious  variety  will  not 
justify  the  master  in  putting  him  ashore 
without  any  provisions  for  his  subsistence 
or  proper  mcldical  attendance.  Tomlinson 
V.  Hewett  (1872)  2  Sawy.  278,  Fed.  Cats. 
No.   14,087, 

The  right  conferred  by  the  rule  may  be 
enforced  by  an  award  of  additional  wages. 
The  Ben  Flint  (1867)  1  Abb.  (U  8.)  126, 
Fed.  Cas.  No.  1,299. 

The  general  rule  is  applicable,  although 
the  sickness  or  injury  of  the  seaman  was 
not  due  to  the  fault  of  the  shipowner  or 
his  agents.  But  damages  in  the  nature  of 
extra    wages    cannot    be    recovered    unless 
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thei%  was  some  fault  on  their  part.  Brown 
V.  The  Bradish  Johnson  (1873)  1  WoodB, 
301,  Fed.  Gas.  No.  1,992. 

That  a  seaman  who  is  injured  in  the  serv- 
ice of  the  ship  without  any  fault  on  his  part 
is  not  entitled  to  receive  any  compensation 
or  allowance  for  the  effects  of  the  injury 
was  laid  down  in  The  Lizzie  Frank  (1887) 
31  Fed.  477. 

Where  the  seaman's  injury  was  not 
caused  by  any  negligence  on  the  part  of  the 
shipowner  or  his  agents,  his  hospital  expens- 
es cannot  be  recovered  under  a  declaration 
which  merely  claims  damages  for  the  in- 
jury. Wyman  v.  The  Duart  Castle  (1899)  6 
Can.  Exch.  387. 

In  an  English  case  it  has  been  held  the 
general  authority  which  the  master  of  a 
ship  possesses  to  pledge  the  owner's  credit 
for  "such  matters  as  are  necessary  for  the 
due  prosecution  of  the  voyage"  does  not 
empower  him  to  bind  the  owner  by  a  con- 
tract for  a  supply  of  medicines  and  provi- 
sions to  a  sailor  who  is  left  behind  to  be 
cured  of  an  injury  received  at  the  port  of 
departure.  Organ  v.  Brodie  (1854)  10 
Exch.  449.  There  several  sailors  who  had 
met  with  a  serious  accident  in  weighing  the 
anchor  at  the  port  of  departure  were  taken 
on  shore  by  the  captain  and  left  at  the 
house  of  the  plaintiff,  who  was  told  by  the 
captain  that  the  owner  of  the  vessel  would 
pay  for  what  the  sailors  had.  The  captain 
immediately  afterwards  hired  some  fresh 
hands,  and  proceeded  on  the  voyage.  At 
the  time  the  sailors  were  intrusted  to  the 
care  of  the  plaintiff,  there  was  no  proba- 
bility that  they  would  be  able  to  resume 
their  duties  for  that  voyage,  and  they  re- 
mained at  his  house  for  several  weeks.  An 
action  against  the  owner  of  the  vessel  for 
food  and  medicine  supplied  to  the  sailors 
was  held  not  to  be  maintainable.  Parke, 
B.,  said:  "The  facts  show  that  it  was  not 
necessary  that  these  seamen  should  be 
cured  in  order  that  the  vessel  might  pro- 
ceed on  her  voyage.  If  that  had  appeared 
to  be  the  case,  the  owner  would  have  been 
responsible  for  all  necessary  supplies  of 
medicine  ordered  by  the  captain,  and  per- 
haps even  for  provisions.  But  as  there  is 
no  ground  for  saying  that  these  matters 
were  necessaries  in  that  sense,  the  captain 
had  no  authority  to  pledge  the  owner's 
credit." 

Unless  the  fact  that  the  injury  in  this 
instance  was  received  at  the  port  of  depar- 
ture is  to  be  regarded  as  a  differentiating 
element,  it  is  difficult  to  reconcile  this  de- 
cision with  the  rule  of  maritime  law  which 
is  stated  at  the  commencement  of  this  sec- 
tion. That  the  master  of  a  ship  should  be 
deemed  to  have  an  implied  power  to  make 
the  medical  expenses  of  a  seaman  a  charjre 
upon  the  ship,  and  to  pledge  the  shipowner's 
credit  for  their  payment,  seems  to  be  a  nec- 
essarv  consequence  of  treating  the  ship  and 
the  shipowner  as  ultimately  liable  for  those 
expenses.  That  this  is  one  of  the  implied 
powers  of  the  master  is  a  doctrine  that  was 
recognized  by  an  American  court  of  admi- 
ralty in  The  Laura  Madsen  (I90I)  112  Fed. 
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72.  There,  however,  the  actual  point  de- 
cided was  that  the  master  of  a  ship  has 
no  authority  to  pledge  the  credit  of  the 
ship  for  the  expenses  of  the  medical  treat- 
ment of  a  stowaway  whom  1m  has  compelled 
to  sign  articles.  The  l«gal  position  of  a 
stowawav  under  such  circumstances  is 
merely  tnat  of  one  who  is  voluntarily  and 
wrongfullv  on  board  the  ship. 

And  the  doctrine  is*  strongly  sus- 
tained by  th^  analogy  of  another  case,  in 
which  it  was  held  that  a  aiek  or  injured 
seaman  is  entitled  to  be  reimbursed  for  any 
outlay  which  he  himself  may  have  made, 
and  to  be  indemnified  against  any  personal 
responsibility  which  he  may  have  incurred, 
in  respect  to  his  own  mediosl  expenses. 
The  Atlantic  (1849)  Abb.  Adm.  478,  Fed. 
Cas.  No.  620. 

Similarly,  it  has  been  conceded  that,  un- 
der some  circumstances,  a  shipowner  will 
be  bound  to  recoup  the  consignee  of  the 
ship  at  a  foreign  port,  who  has  paid  the 
expenses  of  the  sickness  and  funeral  of  the 
master.  Winthrop  v.  Carleton  (1815)  12 
Mass.  4.  Here  tne  decision  was  put  upon 
the  ground  that  the  owner  is  presumed  to 
authorize  everything  to  be  done  by  the  con- 
signee which  the  custom  of  tiie  place  where 
the  vessel  is  shall  require  to  be  done. 

b.  What  persons  are  within  the  scope  of 
the  rule. 

The  general  rule  stated  in  the  last  sub- 
division, which  was  originally  restricted  in 
its  application  to  the  crews  of  sea-going 
vessels,  has  been  extended  in  the  United 
States  BO  as  to  cover  persons  employed  on 
the  Qreat  Lakes  and  navigable  rivers.  The 
Ben  Flint  (1867)  1  Abb.  (U.  S.)  126,  Fed. 
Cas.  No.  1,299;  The  J.  F.  Card  (1890)  43 
Fed.  92;  Longstreet  v.  The  R.  R.  Springer 
(1880)  4  Fed.  671  (a  fireman  on  the  trip 
between  Cincinnati  and  New  Orleans) ; 
Moseley  v.  Scott  (1866)  5  Am.  L.  Reg.  N. 
S.  599,  cited  in  The  Ben  Flint,  8uj>ra  (cabin 
boy  on  steamboat  plying  on  the  Ohio  river). 

But  its  operation  in  respect  to  such 
waters  is  limited  to  cases  in  which  the  con- 
tract of  employment  relates  to  a  definite 
voyage  of  some  length. 

It  does  not  apply  to  the  case  of  an  em- 
ployee hired  for  a  couple  of  hours  to  assist 
in  moving  a  barge  a  short  distance  along 
a  river.  Hanson  v.  The  John  B.  Lvon 
(1887)  33  Fed.  184.  The  court  said:  'Tliis 
ship  was  not  bound  upon  a  vovage,  within 
the  meaning  of  the  cases  in  which  this  rule 
has  been  applied,  or  of  the  circumstances 
out  of  whicli  the  rule  originated.  .  .  . 
It  was  not  a  case  where  it  was  expected  to 
esLjrn  freight,  or  in  any  way  engage  in  com- 
merce. No  shipping  articles  were  signed; 
no  special  employment  as  seaman  was  given 
to  the  libel lant.  The  barge,  as  the  libellant 
must  have  known,  was  proceeding  from  one 
location  in  the  harbor  to  another  by  the 
aid  of  tugs,  and  the  main  burden  of  hand- 
ling the  barge  was  upon  the  tugs.  As  a 
matter  of  special  precaution,  the  captain 
secured    the    services    of    these    few    men, 
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.  .  .  and  tike  libellant  was  directed 
to  take  hifl  place  in  the  wheelhoiue.  This 
did  not  make  him  a  seaman,  or  put  him 
in  such  a  relation  to  this  vessel  as  to  entitle 
liim  to  all  the  rights  of  a  seaman  who  had 
been  dnly  shipped  for  a  voyage.  He  was 
merely  in  the  positton  of  an  employee  right- 
fully on  board  of  the  vessel,  and  if»  while 
there,  he  had  been  injured  by  reason  of 
ike  fanlt  or  n^ligenoe  of  the  officers  of  the 
barge,  he  night  have  had  his  action  either 
at  law,  or  his  libel  in  admiralty,  to  recover 
damages  for  such  injury." 

The  rule  emhraoes  the  officers  of  the  ship, 
sad  all  the  members  of  the  crew  who  have 
been  employed  in  the  ordinary  manner, 
whether  their  duties  pertain  to  navigation 
or  not  Babcock  v.  Terry  (1866)  1  Low. 
Dee.  66,  Fed.  Cas.  No.  702  (chief  officer) ; 
Harden  v.  Gordon  (1823)  2  Mason,  541, 
Fed.  Cas.  No.  6,047  (chief  officer) ;  The 
GeoTgjt  (1832)  1  Snmn.  151,  Fed.  Gas.  No. 
5^29  (mate);  Gallon  v.  Williams  (1871) 
S  Low.  Dec  1,  Fed.  Cas.  No.  2,324  (mate) ; 
The  Atlantic  (1849)  Abb.  Adm.  457,  Fed. 
Caa.  No.  620  (carpenter's  mate);  Holt  v. 
Cnmmings  (1883)  102  Pa.  212,  48  Am.  Rep. 
199  (engineer  of  a  steamer) ;  The  North 
America  (1872)  5  Ben.  486,  Fed.  Cas.  No. 
10^14    (fireman  of  a  steamer). 

And  whether  they  are  compensated  by 
wa^es  of  a  specific  amount,  or  by  a  share 
•of  the  earnings  of  the  vessel.    The  Atlantic 

(1849)  Abb.  Adm.  452,  Fed.  Cas.  No.  620; 
Knight  V.  Parsons  (1855)  1  Spragae,  279, 
Fed  Caa.  No.  7,886  (fishermen  on  a  fishing 

ecfaooner  paid  according  to  their  catch). 
But  there  is  no  obligation  to  furnish  med 

iesal  aid  to  a  stowaway.    The  Laura  Madsen 

4^1901)    112  Fed.  72. 

«•  limits    of    the     shipowner's    obligation 
nnder  the  general  maritime  law. 

The  shipowner's  obligation  to  provide 
medical  attendance  for  an  injured  seaman  is 
predicated  only  with  resj»ect  to  cases  in 
-whi^  the  injury  was  received  while  he  was 
in  the  service  of  the  ship. 

In  a  standard  treatise  it  is  stated  that 
the  effect  of  the  marine  ordinances  is  that 
is  not  entitled  to  he  cured  at  the 
of  the  ship,  where  he  receives  an 
injury  in  the  pursuit  of  his  own  private 
eoneems.  Abbott,  Shipping,  11th  ed.  p. 
167;  Laws  of  Oleron,  art.  6;  Laws  of  Wis- 
hoy,  art.  18:  Laws  of  the  Hanse  Towns, 
art  39;  2  Pet  AduL  XIV.,  LXXIV.,  OV. 
Appz.  In  Beed  v.  Canfield  (1832)  1  Sumn. 
195,  Fed  Cas.  No.  11,641,  Story,  J.,  ex 
pressed  the  opinion  that  this  statement  of 
the  law  is  fully  borne  out  by  the  authori- 
ties relied  on. 

An  injury  infiicted  by  an  officer  in  punish- 
iDK  a  seaman  in  an  improper  manner  was 
hdd  to  have  been  received  "in  the  service 
of  the  ship,"  this  phrase  not  being  confined 
in  its  application  to  acts  done  for  the  bene- 
fit of  the  ship  or  in  the  actual  performance 
of  duty.  Ringoid  v.  Crocker  (1848)  Abb. 
Adm.  344,  Fed.  Cas.  No.  11,843. 

The  ship  is  eharseable  with  the  medical 
4LBA.(N.a) 


expenses  incurred  by  a  seaman  on  shore,  if 
no  proper  means  for  treating  him  on  board 
were  available.  Babcock  v.  Terry  (1866) 
1  Low.  Dec.  66,  Fed.  Cas.  No.  702. 

Or,  irrespective  of  that  question,  where 
he  left  the  ship  with  the  consent  of  the 
officers.  In  The  North  America  (1872)  5 
Ben.  486,  Fed.  Cas.  No.  10,314,  a  fireman 
was  held  to  be  entitled  to  his  wages  for 
the  whole  voyage,  although  he  had  gone  to 
a  hospital  at  the  place  where  the  ship 
touched  on  the  outward  voyage,  and  the 
expenses  of  treatment  exceeded  the  amount 
of  his  wages,  the  proof  being  that  he  had 
gone  to  the  hospital  upon  the  judgment  of 
the  officers  of  the  ship,  as  well  as  upon  his 
own,  and  for  the  convenience  of  the  ship. 
In  this  case  it  was  conceded  that  the  sea- 
man would  have  had  no  claim  against  the 
ship  if  he  had  gone  into  a  hospital  against 
the  expressed  judgment  of  the  officers. 

See  also  Harden  v.  Gordon  (1823)  2 
Mason,  541,  Fed.  Cas.  No.  6,047,  and  The 
George  (1832)  1  Sumn.  161,  Fed.  Cas.  No. 
5,329,  the  ^eet  of  which  is  stated  infra, 
V.  d,  2.  In  the  former  of  these  cases.  Story, 
J.,  states  that  the  various  marine  ordi- 
nances, which  are  evidence  of  the  general 
maritime  law,  declare  that  a  sick  seaman, 
when  he  is  put  ashore,  is  entitled  to  receive 
suitable  sustenance  and  attendance  from 
the  ship  and  crew  durins  his  illness.  By 
article  7  of  the  Laws  of  Oleron  it  is  de- 
clared: "If  it  happens  that  sickness  seizes 
on  any  one  of  the  mariners  while  in  the 
service  of  the  ship,  the  master  ought  to  set 
him    ashore,     .  and    also    to    spare 

him  one  of  the  ship's  boys,  or  hire  a  woman 
to  attend  him,  and  likewise  to  afford  him 
such  diet  as  is  usual  in  the  ship."  [1  Pet. 
Adm.  XVI.  Appx.]  Other  provisions  to  the 
same  effect  are  article  19  of  the  laws  of 
Wisbuy,  and  article  45  of  the  Hanseatic 
ordinance. 

The  fact  that  the  seaman,  upon  being 
given  his  choice  between  remaining  on 
board  the  ship  and  being  sent  on  shore  to 
a  hospital,  chooses  the  latter,  will  not  ex- 
empt the  ship  from  liability  from  expense 
while  there.  Johnson  v.  Doubty  (1827)  1 
Ashm.   (Pa.)   165. 

No  allowance  will  be  made  to  an  injured 
Heaman  for  medical  attendance,  if  he  was 
sent  to  a  hospital  at  the  expense  of  the 
ship  (The  Centennial  [1881]  4  Woods,  50, 
10  Fed.  397 ) ;  or  if  he  was  treated  at  a 
hospital  gratuitously  (Davis  v.  The  Erie 
[1840]  Fed.  Cas.  No.  3,632a). 

Cn  the  other  hand,  a  seaman  who,  instead 
of  accepting  the  master's  offer  of  assistance, 
abandons  l£e  service  of  the  vessel  and  seeks 
medical  aid  on  shore,  forfeits  his  right  to 
be  cured  at  the  ship's  expense.  The  Com- 
bridge  (1877)  4  Sawy.  252,  Fed  Cas.  No. 
2,335  (abandonment  of  service  was  treated 
as  a  renunciation  by  the  seaman  of  any 
further  claim  upon  the  ship  for  the  ex- 
penses of  his  cure). 

A  shipowner  is  not  liable  for  the  medical 
expenses  of  a  seaman  whose  gross  negli- 
gence or  wilful  misconduct  was  a  contribu- 
tory cause  of  his  sickness  or  injury.     The 
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City  of  Alexandria  (1883)  17  Fed.  330 
(exception  to  general  rule,  recognized  by 
the  court  arguendo). 

In  The  Ben  Flint  (1867)  1  Abb.  (U.  S.) 
126,  Fed.  Cas.  No.  1,299,  it  waa  laid  down 
that,  to  produce  a  forfeiture  of  the  claim, 
the  disability  or  sickness  of  the  seaman 
must  be  owing. to  vicious  or  unjustifiable 
conduct;  such  as  gross  negligence  operating 
in  the  nature  of  a  fraud  upon  the  owners, 
wilful  disobedience  to  orders,  or  persistent 
neglect  of  duty. 

The  rule,  as  laid  down  in  Walton  ▼.  The 
Neptune  (1800)  1  Pet.  Adm.  142,  Fed.  Cas. 
No.  17,135,  is  that  if  the  sickness,  disabil- 
ity, or  death  of  a  seaman  was  due  to 
"vicious  or  unjustifiable  conduct,"  he  or  his 
heirs  must  bear  the  loss. 

In  Johnson  v.  Huckins  (1843)  1  Sprague, 
67,  Fed.  Cas.  No.  7,390,  it  was  held  that  in 
case  of  sickness  produced  by  the  seaman's 
own  fault  he  would  be  charged  with  the 
expenses  of  subsistence;  and,  while  there 
is  no  express  ruling  on  the  question  of  med- 
ical attendance,  some  expressions  of  the 
court  would  seem  to  imply  that  subsistence 
was  regarded  as  including  medicine. 

That  the  vessel  ^is  not  chargeable  with 
the  expenses  of  the  cure  of  a  seaman  who 
contracts  disease  by  his  own  vices  or  faults, 
and  in  defiance  of  the  counsel, and  command 
of  his  superior  officers,  was  held  in  Pierce 
T.  Patton  (1833)  Gilpin,  435,  Fed.  Cas.  No. 
11,146. 

Similarly,  it  has  been  Isid  down  that  a 
sailor  is  not  entitled  to  be  treated  at  the 
expense  of  the  ship,  or  to  wages,  while  dis- 
abled by  disease  brought  on  by  his  own 
vices,  nor  when,  being  in  a  diseased  state 
unknown  to  the  master  and  owners,  he  ships 
as  an  able  man.  Chandler  v.  The  Annie 
Buckman  (1863)  Fed.  Cas.  No.  2,591a. 

A  seaman  who  disregards  the  advice  of 
his  physician,  and  uses  a  wounded  foot,  can- 
not recover  from  the  ship  for  its  subsequent 
care  and  cure.  Richardson  v.  The  Juillette 
(1842)  2  N.  T.  Legal  Obs.  23,  Fed.  Cas. 
No.  11,784. 

The  ex{>en8es  of  curing  himself  of  any 
illness  or  injury  occasioned  by  his  own  im- 
proper conduct  are  thrown  upon  the  sea- 
man by  the  Laws  of  Oleron,  art.  6;  Ord. 
of  Wisbuy,  art  20;  French  Ord.  Mar.  liv. 
8,  F.  4,  art  12;  Code  de  Commerce,  art  264. 

But  a  eeaman's  claim  is  not  barred  by 
evidence  which  merely  goes  to  show  that  he 
was  guilty  of  ordinary  carelessness.  Reed 
V.  Canfield(  1832)1  Sumn.  195,  Fed.  Cas.  No. 
11,641;  The  Chandos  (1880)  6  Sawy.  544, 
4  Fed.  645;  The  Ben  Flint  (1867)  1  Biss. 
662,  1  Abb.  (U.  S.)  126,  Fed.  Cas.  No. 
1,299;  The  City  of  Carlisle  (1889)  5  L.R.A. 
62,  14  Sawy.  179,  39  Fed.  807  (ship  liable 
where  seaman's  injury  resulted  from  his 
failure  to  notice  that  a  clew  iron  was  hang- 
ing loose);  The  City  of  St  Louis  (1893) 
56  Fed.  720  (ignorance  of  methods  of  the 
boat,  contributing  to  the  injury  of  a  deck 
hand  on  a  steamboat,  held  not  to  constitute 
a  fault  of  such  character  as  to  debar  him 
from  recovering  his  expenses). 

Where  the  negligence  of  a  seaman  con- 
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tributes  to  the  injury,  while  the  ship  will 
not  be  mulcted  in  damages,  it  will  be  held 
responsible  for  its  negligence  contributing 
to  the  injury,  to  the  extent  of  paying  for 
the  direct  care,  attention,  medical  services, 
and  expenses  required  for  the  injured  per- 
son.    The  Wanderer   (1884)   20  Fed.  140. 

It  has  been  held  that,  where  the  expenses 
in  question  were  incurred  in  the  treatment 
of  a  sickness,  it  is  not  necessary  to  show, 
as  a  prerequisite  to  recovery,  that  it  orig- 
inated white  the  seaman  was  actually  in 
the  service  of  the  ship,  but  merely  that  it 
existed  during  that  period,  and  that  it  was 
not  due  to  any  fault  or  misconduct  on  his 
part.  Neilson  v.  The  Laura  (1872)  2  Sawy. 
242,  Fed.  Cas.  No.  10,092. 

Whether  a  similar  rule  prevails  where 
the  conditions  which  demanded  the  treat- 
ment were  the  result  of  a  bodily  injury  re- 
ceived before  the  time  when  the  seaman 
entered  the  service  is  a  point  which  appar- 
ently has  not  been  deci'ded.  But  it  is  appre- 
hended that  the  obligation  of  the  ship- 
owner would -extend  to  such  a  case  also. 

A  freighting  vessel  is  not  bound  to  pro- 
vide a  physician  or  nurses  for  sick  seamen 
on  the  voyage.  The  care  and  attention  of 
the  master  are  all  that  the  crew  have  a 
right  to  demand.  The  Wensleydale  (1890) 
41  Fed.  602. 

In  cases  where  the  condition  of  a  seaman 
injured  during  the  voyage  was  such  as  to 
indicate  the  urgent  necessity  for  treatment 
by  an  expert  surgeon,  and  such  treatment 
could  not  be  procured  on  board,  the  ques- 
tion whether  the  failure  of  the  master  of 
the  ship  to  make  for  a  port  constitutes 
a  breach  of  duty  is  one  which  must 
be  determined  with  reference  to  all 
the  evidence.  As  is  shown  by  the  decisions 
cited  below,  there  is  sometimes  no  little 
difficulty  in  arriving  at  a  conclusion  which 
shall  be  in  keeping  with  the  dictates  of 
humanity,  and  yet  shall  not  be  suggestive 
of  a  standard  of  duty  which  sometimes 
could  not  be  satisfied  without  inflicting 
serious  damage  upon  the  financial  interests 
of  the  shipowner. 

If  upon  the  ship's  arrival  at  a  port  the 
necessity  of  immediate  surgical  attention 
to  an  injured  sailor  is  ascertained,  the 
owner  of  the  vessel  will  be  liable  for  in- 
juries caused  to  him  by  the  master's  sailing 
away  without  procuring  for  him  the 
required  attention.  Scarff  v.  Metcalf  (1887) 
107  N.  Y.  211,  1  Am.  St  Rep.  807,  13  N.  E. 
796. 

Damages  will  be  allowed  for  neglecting. 
in  a  case  where  it  was  necessary,  to  send 
an  injured  seaman  to  a  marine  hospital  for 
treatment  at  the  expense  of  the  ship,  for 
an  unreasonable  period  (here  twelve  days) 
after  her  arrival  in  port.  The  Chandos, 
supra.  If  the  voyage  has  only  just  been 
commenced  when  a  seaman  receives  an  in- 
jury so  severe  that  it  manifestly  cannot  be 
properly  treated  except  by  an  expert,  there 
is  doubtless  a  peremptory  obligation  on  the 
part  of  the  master  to  put  back  for  the  pur- 
pose of  placing  the  seaman  under  the  care 
of  a  surgeon.     In  The  Troop    (1902)    118 
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Fed.  769,  dunages  to  the  amount  of  $4,000 
vera  awarded  agamst  a  ship  for  the  groBs 
inhmnanitj  of  the  master  to  a  seaman  who 
had  raoeiTed  a  seyere  injury  when  the  ship 
was  only  6  miles  from  the  port  of  depar- 
ture, where  there  was  a  hospital,  but  was 
kept  on  board  for  the  remainder  of  a  voy- 
age of  Uiirty-siz  days,  under  circumstances 
whieh  were  quite  unsuitable  for  a  person 
in  his  condition,  and  which  caused  him  in- 
tense suffering  and  permanent  physical  dis- 
ability. 

So,  also,  it  is  clearly  the  duty  of  the 
master  to  procure  medical  attendance  that 
may  be  available  at  ports  where  the  vessel 
touches,  for  the  benefit  of  seamen  injured, 
where  there  is  reasonable  evidence  of  a 
necessity  for  it.  The  Vi|rilant  (1887)  30 
Fed.  288. 

A  like  rule  is  applicable  where  the  ship's 
course  is  such  as  to  bring  it  within  sight 
of  a  place  where  a  surgeon  can  be  procured. 
Brown  v.  Overton  ( 1859)  1  Sprague,  462,  Fed. 
Cfts.  No.  2,024  (seaman  broke  both  legs 
twenty-five  days  before  land  was  sighted). 

But  where  an   accident  happens  in  mid- 
oeean,  the  failure  of  the  master  to  make  a 
considerable  deviation  from  his  course,  for 
the  purpose  of  placing  an  injured  seaman 
under  the  care  of  a  surgeon,  does  not  neces- 
sarily imply  a  breach  of  duty.    Whether  the 
deviation   is    obligatory    will    depend    upon 
the  circumstances  of  the  case;  such  as  the 
nature  of  the  injury,  the  means  available 
for  treating  it  on  board,  and  the  probability 
of  heing  able  to  reach  a  port  in  tmie  for  his 
relief.     But   the   authorities   show  that   if 
the  injnry  is  such  that  a  person  of  ordinary 
judgment  would  know  that,  unless  it  were 
treated  by  a  surgeon,  it  might  cause  the 
death  or  permanent  disability  of  the  sea- 
nuui,  it  is  the  imperative  duty  of  the  mas- 
ter to  make  even  a    deviation    of    several 
hundred  miles    to    reach   the   nearest   port 
where  the  services  of  a  surgeon  can  be  ob- 
tained, and  that  the  loss  of  time  and  possi- 
ble risk  to    the   cargo   are   matters   which 
will  not  be  permitted  to  outweigh  this  duty. 
ia  The  Iroquois    (1902)    113  Fed.  064,  Af- 
firmed in  (1902)   56  C.  C.  A.  497,  118  Fed. 
1(K^3,  where  a   seaman  sustained  a  simple 
fracture  of  one  of  his  legs,  it  was  held  that 
the  master  should  have  put  back  to  a  port 
vhieh  could  have  been   reached  in  two  or 
three  days,  although,  owing  to  head  winds, 
it  woald  have   required  four  or  five  weeks 
to  regain  the  place  where  the  accident  oc- 
<^rred.    The  master,  it  was  said,  must  be 
presumed  to    have  known   that  the   injury 
vas  so  serious  as  t'*  need  scientific  treat- 
ment; and  his  omission  of  the  duty  to  put 
iato  port,  regardless  of  the  loss  of  time  and 
the  expense  incident  to  such  deviation,  was 
^t  excused  by  the  fact  that  the  seaman 
i&ade  no  denumd  to  be  taken  on  shore.     In 
this  case  ten  weeks  were  spent  in  reaching 
the  ship's  destination,  and  the  master's  un- 
*i|ful  treatment  of  the  leg  rendered  ampu- 
tation ultimately  necessary. 

In  Whitney  v.  Olaen  (1901)  47  C.  C.  A. 
^h  108  Fei  292,  where,  at  a  point  600 
Biles  distant  from  a  port  a  sailor's  leg  was 
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broken  in  two  places,  and  the  master,  al- 
though the  wind  was  favorable,  refused  to 
comply  with  his  request  to  be  taken  there, 
and  continued  the  voyage  for  more  than 
two  weeks  longer,  the  consequence  being 
that  his  injury  was  rendered  permanent,  it 
was  held  that  the  master's  failure  to  pro- 
ceed* to  the  nearest  available  port  was  a 
breach  of  duty. 

These  cases  seem  to  impose  a  stricter 
obligation  upon  the  master  than  one  in 
which  a  seaman  sustained  a  fracture  of  the 
thigh  bone,  which  was  so  unskilfully  treated 
by  the  master  that  the  leg  was  ultimately 
shortened  3  inches,  and  it  was  held  that, 
if  the  ship  could  have  made  a  port  in  five 
or  six  days,  it  would  have  been  the  duty  of 
the  master  to  have  gone  there  and  obtained 
aid,  but  that,  if  this  could  not  have  been 
done  in  less  than  two  weeks,  he  was  not 
bound  to  make  the  deviation.  The  Chandos 
(1880)    6  Sawy.  644,  4  Fed.  645. 

d.  Under  statutes. 

1.  England. 

In  England  the  liability  of  shipowners 
for  the  medical  expenses  of  seamen  has 
been  defined  in  a  series  of  statutes,  the 
most  recent  of  which  is  the  merchant  ship- 
ping act  of  1894.  The  provisions  contained 
m  these  statutes  are  of  two  difi'erent  kinds, 
viz,,  ( 1 )  those  which  are  simply  declaratory 
of  the  general  maritime  law,  and  (2)  those 
which  formulate  rules  which  experience  has 
shown  to  be  necessary  for  the  purpose  of 
effectuating  fully  the  beneficial  objects  of 
that  law. 

The  provisions  of  9  207  of  this  act  are 
as   follows: 

Subs.  (1).  If  the  master  of,  or  a  seaman 
or  apprentice  belonging  to,  a  ship  receives 
an^  hurt  or  injunr  in  the  service  of  the 
ship,  the  expense  of  providing«the  necessary 
surgical  and  medical  advice  and  attendance 
and  medicine,  and  also  the  expenses  of  the 
maintenance  of  the  master,  seaman,  or  ap- 
prentice until  he  is  cured,  or  dies,  or  is 
brought  back,  if  shipped  in  the  United 
Kingdom  to  a  port  of  the  United  Kingdom, 
or,  if  shipped  m  a  British  possession,  to  a 
port  of  tnat  possession,  and  of  his  convey- 
ance to  the  port,  and,  in  case  of  death,  the 
expense  (if  any)  of  his  burial,  shall  be 
defrayed  by  the  owner  of  the  ship,  without 
any  deduction  on  that  account  from  his 
wages.  (A  re-enactment  almost  verbatim 
of  the  merchant  shipping  act  of  1854,  8  228, 
subs.  1.) 

Subs.  (2).  If  the  master  or  a  seaman  or 
apprentice  is,  on  account  of  any  illness, 
temporarily  removed  from  his  ship  for  the 
purpose  of  preventing  infection,  or  other- 
wise for  the  convenience  of  the  ship,  and 
subsequently  returns  to  his  duty,  the  ex- 
pense of  the  removal  and  of  providing  the 
necessary  advice  and  attendance  and  medi- 
cine and  of  his  maintenance  while  away 
from  the  ship  shall  be  defrayed  in  like 
manner.  (The  same  provision  is  found  in 
§  228«  subs.  2,  of  the  act  of  1854.) 
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Subs.  (3).  The  expense  of  all  medicines, 
surgical  and  medical  advice,  and  attend- 
ance given  to  a  master,  seaman,  or  appren- 
tice whilst  on  board  his  ship  shall  be  de- 
frayed in  like  manner.  (Corresponding  to 
§  228,  subs.  3,  of  the  act  of  1854.) 

Subs.  (4).  If  a  seaman  or  apprentice  is 
ill,  and  has,  through  the  neglect  of  the 
master  or  owner  of  the  ship,  not  been  pro- 
vided with  proper  provisions  and  water  ac- 
cording to  his  agreement,  or  with  such 
medicines,  medical  stores,  anti-scorbutics, 
or  accommodations  as  are  required  by  this 
act,  then  the  owner  or  master,  unless  it  can 
be  proved  that  the  illness  has  been  produced 
by  other  causes,  shall  be  liable  to  pay  all 
expenses  (not  exceeding  on  the  whole  three 
months'  wages)  properly  and  necessarily 
incurred  by  reason  of  the  illness,  either  by 
the  seaman  himself,  or  by  the  Crown  or  any 
parochial  or  local  authority  on  his  behalf; 
and  those  expenses  may  be  recovered  as 
if  they  were  wases  duly  earned;  but 
this  provision  shall  not  affect  any  fur- 
ther liability  of  the  master  or  owner  for 
the  neglect,  or  any  other  remedies  possessed 
by  the  seaman  or  apprentice.  (This  pro- 
vision is  substantially  a  re-enactment  of  § 
7  of  the  amending  act  of  1867.) 

Subs.  (6).  In  all  other  cases  any  reason- 
able expenses  duly  incurred  by  the  owner 
for  any  seaman  in  respect  of  illness,  and 
also  any  reasonable  expenses  duly  incurred 
by  the  owner  in  respect  of  the  burial  of  any 
seaman  or  apprentice  who  dies  whilst  on 
service,  shall,  if  duly  proved,  be  deducted 
from  the  wages  of  the  seaman  or  apprentice. 
(Corresponding  to  §  228,  subs.  4,  of  the 
act  of  1854.) 

By  {  208  it  is  provided  that,  if  any 
expenses  which  the  owner  is  required  to 
bear  in  respect  to  the  illness  or  injury  of 
a  seaman  are  paid  by  a  consul  or  other  per- 
son in  behalf  of  the  Crown,  such  expenses 
may  be  recovered  from  the  owner.  A  simi- 
lar provision  is  found  in  f  229  of  the  act 
of  1854. 

The  words  **hurt  or  injury  in  the  service 
of  a  ship"  have  been  held  to  apply  not  only 
to  any  nurt  sustained  by  a  casualty,  but 
to  any  illness  brought  on  a  seaman,  while 
doing  his  duty  in  the  service  of  the  ship, — 
as  here  by  bad  provisions.  Board  of  Trade 
V.  Sundholm   (1879)   41  L.  T.  N.  S.  469. 

The  words  of  the  statute  were  said  to 
have  been  intended  to  distinguish  such  an 
injury  as  that  which  was  under  review 
from  one  received  by  a  seaman  while  on 
shore  for  his  own  pleasure. 

Where  a  vessel  is  shipwrecked,  the  sea- 
men are  not  deemed  to  be  discharged  until 
it  is  finally  abandoned.  Up  to  that  time 
the  master  is  entitled  to  command  their 
services,  and  the  liability  of  the  shipowner 
to  them  still  subsists.  Accordingly,  where 
the  same  occurrence  which  converted  the 
ship  into  a  wreck  injured  several  of  the 
crew,  it  was  held  that  their  injuries  were 
received  "in  the  service  of  the  ship"  within 
the  meaning  of  these  acts.  Lord  Advocate 
r.  Grant  (1874)  I  S.  C.  Sese.  CaA.  4th 
series,  447. 
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Where  a  seaman  is  injured  in  the  eerviee 
of  the  ship,  his  right  to  recover  expenses 
under  §  207  is  limited  to  npenses  incurred 
for  necessary  surgical  and  medical  advice 
and  attendance.  He  cannot  recover  the 
amount  charged  for  a  private  room  in  a 
hospital,  where  there  is  nothing  to  show 
that  he  could  not  have  been  treated  in  the 
public  ward  without  ai^  additional  expense. 
Wyman  v.  The  Duart  Castle  (1899)  6  Can. 
Exch.  387. 

In  The  Magna  Charta  (1872)  2  Low. 
Dec.  136,  Fed,  Cas.  No.  8,953,  Lowell,  J., 
said  that  he  understood  the  effect  of  IS 
228  and  229  of  the  English  merchant  shlp- 

fdnff  act  of  1854  to  be  that  the  ship  was 
iabie  for  the  expenses  of  seamen  who  were 
hurt,  but  not  for  their  wages.  Tet  it  is 
expressly  stated  that  the  medical  expenses 
shall  be  paid  "without  any  deduction  from 
his  wages." 

In  The  Troop  (1902)  118  Fed.  769,  the 
opinion  was  expressed  that  the  English  mer- 
chant shipping  aots  do  not  take  away  the 
right  which  a  seaman  had  under  the  mari- 
time law  to  maintain  a  suit  in  rem  against 
the  ship  to  recover  damages  caused  by  the 
failure  of  the  master  to  furnish  him  with 
proper  care,  treatment,  and  supplies  after 
he  nas  received  an  accidental  injury  in  the 
service  of  the  ship. 

By  §8  200  and  204  of  the  act  of  1894, 
the  owner  of  every  ship  navigating  between 
the  United  Kingdom  and  any  place  out  of 
the  same  is  declared  liable  to  a  penalty  if 
he  fails  to  provide  a  supply  of  medicine  in 
kccordance  with  a  scale  to  be  published 
from  time  to  time  by  the  board  of  trade. 
The  owners  of  all  foreign -going  ships  (with 
certain  exceptions)  are  also  required  to  pro- 
vide a  sufficient  quantity  of  anti-soorbutics. 
These  provisions  supersede  those  contained 
in  §§  4  and  6  of  the  amending  act  of  1867, 
which  had  replaced  ft  224  of  the  act  of  1854. 

It  has  been  held  that  a  seaman  who  has 
received  a  personal  injury  from  the  breach 
of  these  provisions  is  entitled  to  maintain 
an  action  to  recover  damages.  Couch  v. 
Steel  (1854)  3  £1.  &  BL  402  (decided  with 
reference  to  the  statute  7  &  8  Vict.  chap. 
112,  f  18,  an  enactment  having  the  same 
general  object  as  those  mentioned  above). 
But  since  the  criticisms  on  this  case  in 
Atkinson  v.  Newcastle  &  G.  Waterworks 
Co.  (1877)  L.  R.  2  Exch.  Div.  441,  it  is 
somewhat  questionable  how  far  this  case 
can  be  regarded  as  a  correct  exposition  of 
the  law  in  England. 

In  Massachusetts  the  doctrine  of  the  civil 
liability  of  shipowners  for  a  breach  of  the 
requirements  of  this  English  statute  has 
been  accepted.  Baxter  v.  Doe  (1886)  142 
Mass.  558,  8  N.  E.  415,  decided  with  the 
reference  to  the  act  of  30  &  31  Vict.  chap. 
104,  which  was  incorporated  in  the  act  ot 
1894. 

2.  United  States. 

Several  statutes  relating  to  the  medical 
treatment  of  seamen  have  been  enacted  by 
Congress. 

The  navigation  acts  of  July  20,  1790  (1 
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SUt.  at  L.  134,  chap.  29,  §  8),  provided 
that  American  vesselB  of  a  certain  burden 
and  crew,  bound  on  foreign  voyages,  ''shall 
be  provided  with  a  chest  of  medicines, 
.  .  .  ao»mpanied  by  directions  for 
admimstering  the  same;  and,  in 

default  of  having  such  medicine  chest  so 
provided  and  kept  fit  for  use,  the  master 
or  commander  of  such  ship  or  vessel  shall 
provide  and  pay  for  all  such  advice,  medi- 
cine, or  attendance  of  physicians  as  any  of 
the  crew  shall  stand  in  need  of,  in  case  of 
eieknesB,  at  every  port  or  place  where  the 
ship  or  vessel  may  touch  or  trade  at  during 
the  voyage,  without  any  deduction  from 
the  wages  of  such  sick  seaman  or  mariner." 
By  the  act  of  March  2,  1805,  chap.  88,  this 
provision  was  extended  to  vessels  of  a 
smaller  burden  and  crew,  engaged  in  the 
West  India  trade. 

The  more  recent  provisions  on  the  same 
subject  are  that  vessels  belonging  to  cer- 
tain speeilled  classes  shall  be  provided  with 
a  medicine  chest,  and  with  a  sufficient  quan- 
tity of  anti-soorbutics,  to  be  served  out 
dailv  to  the  crew.  Act  of  Congress  of  June, 
1872,  chap.  322,  ft§  36,  37;  U.  S.  Bev.  SUt 
H  4569,  4570  (U.  S.  Oomp.  Stat.  1901,  p. 
3,100). 

It  is  no  excuse  for  not  serving  out  lime 
juice  to  the  crew  daily,  that  the  seamen 
preferred  to  receive  coffee  instead  of  lime 
juice.  When  no  lime  juice  is  served,  and 
the  crew  are  attacked  with  scurvy,  the  ship 
is  liable  for  the  damage  the  seamen  sustain 
on  account  of  the  disease,  in  the  absence 
of  any  proof  that  they  contracted  scurvy 
before  the  voyage  began.  The  Rence  (1890) 
46  Fed.  805. 

The  construction  put  upon  the  acts  of 
1790  was  that  they  had  modified  the  general 
maritime  law  to  the  extent  of  relieving  a 
ship  whose  owner  complied  with  their  pro- 
visions from  the  charge  of  medical  advice, 
but  had  left  intact  the  liability  imposed  by 
that  law,  80  far  as  the  other  expenses  of 
treating  seamen  were  concerned. 

In  the  case  of  Walton  v.  The  Neptune 
(1800)  1  Pet.  Adm.  162,  Fed.  Cas.  No. 
17,135,  it  was  admitted  that  according  to 
the  weight  of  authority  the  proper  construc- 
tion of  these  statutes  was  that  the  ship  was 
bound  to  furnish  medicines  or  pay  the  phv- 
sician's  bill;  but  that  the  sailor,  when  the 
ikip  is  so  furnished,  must  pay  for  surgical 
or  medical   advice  and  assistance. 

In  the  elaborate  judgment  which  he  de- 
livered in  Harden  v.  Gordon  (1823)  2 
Mason,  641,  Fed.  Cas.  No.  6,047,  Story,  J., 
«aed  the  following  lanj^age:  "The  acts 
imder  consideration  do  ind^  make  a  new 
provision;  for,  independently  of  them,  there 
does  not  seem  to  exist  any  obligation  on 
the  part  of  the  owner  to  provide  a  medicine 
cheat  for  the  use  of  the  ship  during  the 
Ttnrafre;  and  it  is  obvious  that,  unless  medi- 
mm  are  so  provided,  seamen  taken  sick 
'  at  sea  will  be  without  any  means  of  obtain- 
iag  soitable  remedies.  In  this  view  the  pro- 
mion  is  auxiliary  to  that  of  the  maritime 
law,  and  is  a  substantial  benefit  to  seamen 
I7  enlarging  the  means  of  recoveiy.  In  any 
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other  view  it  is  a  serious  diminution  of 
their  antecedent  rights,  giving  them  medi- 
cine, but  charging  them  Tor  medical  advice, 
and  thus  abridging  their  most  important 
permanent  interests.  It  cannot  readily  be 
believed  that  (Congress,  which  has  on  so 
many  occasions  manifested  a  solicitude  to 
guard  the  interests  and  secure  the  safety 
of  this  invaluable,  thoufffa  improvident,  class 
of  men,  can  have  intended  to  increase  their 
burdens,  narrow  their  privileges,  or  expose 
them  to  the  danger  of  still  harder  suffer- 
ings. .  Assuming,  then,  tJiat  med- 
icines and  medical  advice  are  not  a  charge 
on  the  ship,  where  a  proper  medicine  chest 
is  on  board,  it  does  not  follow  that  other 
charges  of  sickness  are  entitled  to  the  same 
exemption.  That  would  be  carrying  the 
doctrine  of  constructive  repeals  far  l^yond 
what  courts  of  justice  have  hitherto  thought 
it  reasonable  to  assert.  In  the  next  place, 
the  clause  itself  applies  in  terms  only  to 
the  expenses  of  advice,  medicine,  and  attend- 
ance of  physicians.  It  considers  the  medi- 
cine chest  and  medical  directions  (very  er- 
roneously, as  experience  has  shown)  to  be 
equivalent  to  the  regular  administration  of 
medical  advice.  They  may  be,  as  has  been 
already  hinted, 'of  great  utility  at  sea;  but 
when  the  aid  of  a  physician,  as  well  as 
medicines  suited  to  the  particular  case,  may 
be  obtained  in  port,  it  is  almost  trifling 
with  life  to  intrust  the  management  of  dis- 
eases to  the  unskilfulness  or  rashness  of  a 
ship's  crew."  The  conclusion  of  the  learned 
judge  was  that  there  was  nothing  in  the 
statutes  that  affected  charges  for  board, 
lodging,  and  nursing  sick  seamen  when  on 
shore,  and  that  these  expenses  accordingly 
remained  a  charge  upon  the  ship,  and  were 
to  be  borne  by  the  owner,  upon  the  princi- 
ples of  maritime  law. 

In  Holmes  v.  Hutchinson  (1833)  Gilpin, 
447,  Fed.  Cas.  No.  6,639,  the  court  said: 
"It  must  now  be  taken  to  be  the  law  of 
the  United  States,  under  our  act  of  Con- 
gress, that  in  the  case  of  an  ordinary  sick- 
ness, not  infectious  or  dangerous  to  the 
crew,  so  as  to  render  a  romoval  from  the 
ship  prudent  or  necessanr,  and  when  no 
sucn  removal  is  made,  and  the  ship  is  pro- 
vided with  a  medicine  chest  according  to 
the  directions  of  the  act  of  Congress,  the 
medical  advice  of  the  sick  seaman  is  not 
chargeable  to  the  ship."  The  circumstances 
noted  in  this  case  as  a  foundation  for  the 
judgment  were  as  follows:  (1)  The  sick- 
ness was  not  produced  by  the  fault  of  the 
seaman,  nor  contracted  previous  to  his 
shipment.  (2)  It  was  not  produced  by  any 
accident  while  engaged  in  service  on  board 
of  the  brig  and  in  the  discharge  of  his 
duty.  (3)  It  was  not  an  endemic  disease 
of  the  climate  to  which  the  seaman  was  ex- 

Csd.  (4)  It  was  not  a  contagious  disease, 
gerous  to  the  crew,  which  made  it  nec- 
essary, for  their  safety,  to  remove  the  man 
from  the  vessel,  thereby  incurring  extraor- 
dinary expenses.  (6)  It  was  an  ordinary 
disease  which  the  man  might  have  had  any- 
whero,  in  any  other  place  or  employment. 
The  court  said  that  there  was  no  precedent 
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for  charging  the  ship,  in  such  a  case,  with 
the  physician's  foil!  for  advice  and  attend- 
ance. 

"It  seems  to  be  well  settled  that  the  gen- 
eral obligation  of  the  law  merchant  remains 
in  force  unless  the  medicine  chest  )s  pro- 
vided with  medicines  and  means  of  medical 
treatment  which  the  particular  case  re- 
quires, and  there  is  sufficient  skill  on  board 
to  make  a  proper  use  of  those  medicines/' 
2  Parsons,  Shipping  &  Admiralty,  pp.  81, 
82. 

This  doctrine  is  possibly  subject  to  an 
exception  in  cases  where  dangerous  diseases 
require  and  compel  extraordinary  remedies 
and  assistance.  But  on  this  point  there  is 
a  conflict  of  authority. 

That  such  an  exception  should  be  made 
was  asserted  by  Peters,  J.,  in  a  note  to 
Swift  V.  The  Happy  Return  (1799)  1  Pet. 
Adm.  253,  Fed.  Cas.  No.  13,697. 

This  was  merely  an  extrajudicial  expres- 
sion of  opinion.  But  the  acceptance  of 
this  doctrine  seems  to  be  indicated  by  the 
language  quoted  supra,  from  the  opinion 
of  the  court  in  Holmes  y.  Hutchinson. 

On  the  other  hand,  in  Pray  v.  Stinson 
(1842)  21  Me.  402,  it  was  laid  down  that 
the  rule  which  requires  the^  bill  of  the  phy- 
sician for  attendance  upon  a  seaman  sick 
on  board  at  a  port,  to  be  paid  by  the  sea- 
man, is  the  same  whatever  may  be  the 
nature  of  the  disease,  even  if  it  be  a  violent 
and  dangerous  one,  as  the  yellow  fever,  and 
that  the  desire  of  the  seaman  to  be  removed 
on  shore  cannot  change  the  rights  and  the 
relations  of  the  parties.  His  judgment,  in 
such  case,  must  necessarily  be  subjected  to 
that  of  those  who  are  by  law  intrusted 
with  the  prudential  concerns  of  the  vessel 
and  crew  for  the  common  good  of  all.  The 
court  remarked:  "Although  learned  judges 
have  expressed  their  doubts  whether  the  act 
ought  to  have  received  such  a  construction, 
their  reasons  have  never  been  deemed  suf- 
ficient to  authorize  a  change;  and  this  has 
been  admitted  to  be  the  general  and  well 
established  construction,  subject  to  certain 
exceptions.  And  if  such  were  not  the  orig- 
inal intention,  there  has  been  ample  time 
for  legislative  interposition  to  effect  a 
change  and  correct  the  error.  The  fact  that 
there  has  been  no  such  interference  in  this 
commercial  country  for  so  long  a  course  of 
years  tends  strongly  to  establish  the  ac- 
curacy of  the  construction  made  by  the 
judicial  tribunals." 

In  order  to  entitle  himself  to  the  benefit 
of  this  partial  exemption,  the  shipowner 
must  prove  that  a  medicine  chest  was  on 
board,  burnished  with  suitable  medicines. 
In  the  absence  of  specific  evidence,  the  fact 
of  compliance  with  the  statutory  condition 
will  not  be  presumed.  The  Nimrod  (1822) 
1  Ware,  20,  Fed.  Cas.  No.  10,267;  The  Wil- 
liam Harris  (1837)  1  Ware,  373,. Fed.  Cas. 
No.  17,695. 

In  Pray  v.  Stinson,  supra,  it  was  held 
that  if  the  vessel  had  on  board  the  requisite 
medicine  chest  it  was  not  liable  for  physi- 
cian's bills,  although  the  physician  was 
called  without  request  from  tne  seaman,  be- 1 
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cause  the  danger  was  such  that  the  law  of 
the  place,  as  well  as  the  feelings  of  human- 
ity, required  that  he  should  he  called^ 

It  has  also  been  laid  down  that  these 
provisions  are  intended  to  apply  only  to 
cases  in  which  the  seaman  is  on  board,  or 
in  a  position  to  avail  himself  of  the  medi- 
cines and  the  directions  for  their  use,  and 
that  if  he  is  removed  ashore  for  the  con- 
venience of  the  ship,  whether  with  his  own 
consent  or  without  it,  and  does  not  draw 
his  medicines  from  the  chest,  he  is  entitled 
to  an  allowance  equal  to  his  expenditure 
for  medicines.  Harden  v.  Gordon  (1823) 
2  Mason,  641,  Fed.  Cas.  No.  6,047,  per 
Story,  J.,  who  observed  that,  under  such 
circumstances,  "the  nonexistence  of  the 
medicine  chest,  and  the  incapacily  to  ob- 
tain the  use  of  it,  are  precisely  equivalent" 

This  doctrine  was  reiterated  by  the 
learned  judge  in  The  G«orge  (1832)  1 
Sumn.  151,  Fed.  Caa.  No.  5,329,  where  the 
mate,  being  sick,  went  on  shore  for  his  own 
relief,  for  the  safety  of  the  crew,  and  for 
the  interest  of  all  concerned,  and  it  was 
decided  that  all  the  expenses  of  the  cure 
including  medical  advice  and  attendance, 
were  a  charge  upon  the  vessel,  although  she 
was  provided  with  a  chest  of  medicines,  a< 
the  act  required. 

In  The  Forest  (1837)  1  Ware,  420.  Fed. 
Cas.  No.  4,936,  the  court  considered  that 
the  act  could  exempt  the  owners  from  the 
charge  for  medical  advice  and  attendance 
only  "when  the  seaman  can  have  the  benefit 
of  the  medicine  administered,  under  the 
printed  directions  for  its  use,  by  the  mas- 
ter or  some  other  person  fit  to  be  intrusted 
with  so  delicate  a  duty."  It  was  accord- 
ingly held  that  as  the  master,  mate,  and 
four  seamen  were  sick  and  unable  to  ad- 
minister the  medicines,  the  vessel  was 
chargeable  for  medical  advice  and  attend- 
ance upon  the  seamen  on  board,  althougfh 
properly  provided  with  a  chest  of  medicines. 

But  the  sickness  and  absence  of  the  mas- 
ter on  shore  is  immaterial.  The  law  de- 
volves his  duties,  during  such  absence,  upon 
the  mate,  who,  in  the  absence  of  evidence 
to  the  contrary,  it  presumes  is  able  to  per- 
form them  properly.  Pray  v.  Stinson, 
supra. 

But  where  a  seaman  is  taken  on  shore  at 
his  own  request,  from  a  vessel  properly 
provided  with  a  chest  of  medicines,  and 
there  receives  medical  attendance  and  ad- 
vice, the  expenses  thereof  are  to  be  deducted 
from  his  wages.  Pierce  v.  Patton  (1833) 
Gilpin,  435,  Fed.  Cas.  No.  11,145. 

A  stipulation  in  the  shipping  articles 
that  the  seaman  shall  pay  for  medical  ad- 
vice and  medicines,  without  any  condition 
that  there  shall  be  a  medicine  chest  on 
board  the  vessel,  is  void  as  being  contrary 
to  the  policy  of  the  act  of  Congress.  Harden 
V.  Gordon  (1823)  2  Mason,  541,  Fed.  Os. 
No.  6,047. 

In  line  with  this  decision  are  two  others 
to  the  effect  that  a  stipulation  in  the  ship- 
ping articles  that  seamen  shall  pay  for  their 
own  medicines  beyond  what  may  be  fur- 
nished   from    the    medicine   chest   is   void. 
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(The  Sarah  Jane  [1833]  Blatchf.  &  H.  411, 
Fed.  Cas.  No.  12^8)  ;  and  that  an  express 
promise  made  by  a  sick  seaman  to  the  mas- 
ter to  pay  the  physician's  bill  is  without 
eonsideration  and  alto  void  (Freeman  v. 
Baker  [1833]  Blatchf.  &  H.  372,  Fed.  Gas. 
yo.  5.084). 

In  the  United  States,  marine  hospitals 
are  now  regulated  by  U.  S.  Rev.  Stat.  §§ 
4801  et  8eq.  (U.  S.  Comp.  Stat  1901,  pp. 
3321  et  «eg.),  which  provide  for  collecting 
from  vessels  fifty  cents  per  month  for  each 
seaman,  in  order  to  form  a  fund  for  the  re- 
lief of  sick  and  disabled  seamen.  The  dates 
of  the  various  acts  relating  to  marine  hospi- 
tals up  to  1864  are  specified  in  2  Parsons, 
Shipping  &  Adniiralfy,  p.   80,  note  3. 

The  hospital  service  organized  under 
this  and  the  earlier  enactments  in  pari 
WLteria  is  not  intended  to  supersede  the 
maritime  law,  which  imposes  the  obliga- 
tion on  a  Tcssel  to  take  care  of  a  seaman 
becoming  injured  in  its  service.  The  Chan- 
dos  (1880)   6  Sawy.  544,  4  Fed.  645. 

A  seaman,  therefore,  is  not  obliged  to 
ftoeept  an  offer  of  treatment  in  such  hospi- 
tals. Holt  V.  Cummings  (1883)  102  Pa. 
212.  48  Am.  Rep.  199,  where  it  is  stated 
that  this  view  of  the  effect  of  the  legisla- 
tion is  adopted  in  2  Parsons,  Shipping  k 
Admiralty,  p.  80. 

But  a  seaman  who  has  declined  an  offer 
of  the  master  to  procure  a  physician  for 
his  treatment  on  board  ship,  and  has  after- 
wards been  discharpfed.  at  nis  own  request, 
from  a  marine  hospital,  cannot  make  claim 
for  medical  expense  thereafter  in  some  other 
hospital.  Raymond  v.  The  Ella  S.  Thayer 
(1887)  40  Fed.  902. 

Kor  is  the  ship  responsible  for  the  treat- 
ment received  by  an  injured  seaman  at  a 
marine  hospital  to  which  he  has  been  taken 
with  his  own  consent  Campbell  v.  The 
Frank  Gilmore    ( 1890)    43  Fed.  318. 

e.  Duration  of  the  obligation. 

1.  Where  no  fault  on  the  part  of  the.  ship- 
owner or   his  agents  is  shown. 

It  is  agreed  that,  except  in  cases  where 
the  seaman's  sickness  or  injury  is  the  re- 
mit of  his  own  wilful  misconduct,  the  du^ 
of  the  shipowner  to  furnish  him  witii  med- 
^e&l  or  surgical  attendance  continues  at 
least  up  to  the  time  when  the  voyage  is 
ended  and  he  is  discharged  from  service. 
The  City  of  Carlisle  (1889)  5  L.R.A.  52, 
U  Sawy.  179,  39  Fed.  807;  The  W.  L.  White 
(1S85)  25  Fed.  503;  Harris  v.  Capen 
11857)  Fed.  Cas.  No.  6,118  (seaman  in- 
juTpd  during  a  voyage,  and  left  sick  in  a 
foreign  port^  held  to  be  entitled  to  wages 
during  such  sickness  and  up  to  his  arrival 
iiome,  together  with  medical  expenses,  de- 
dmting  wages  actually  earned  on  the  return 
^•age). 

The  same   doctrine    was    also   taken    for 
gnnted  in  many  of  the  decisions  cited  in 
the  preceding  subdivisions. 
In  Reed  V.  Canfield   (1832)   1  Sumn.  195, 

red.  Cas.  No.  11,041,  where  a  seaman  had 
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his  feet  frozen  in  the  home  port  before  he 
was  discharged,  Story,  J.,  thus  disposed  of 
the  contention  that  the  maritime  law  ap- 
plies only  to  sickness  and  accidents  and 
injuries  occurring  in  the  ship's  service  dur- 
ing the  voyage  abroad,  and  not  when  she  is 
in  the  home  port,  either  at  the  commence- 
ment or  termination  of  her  voyage:  ''I 
know  of  no  such  qualification  ingrafted  up- 
on the  rule  of  the  maritime  law.  It  em- 
braces all  sickness  and  all  injuries  sus- 
tained in  the  service  of  the  ship  and  while 
the  party  constitutes  one  of  her  crew, 
without  in  the  slightest  manner  alluding 
to  any  difference  between  their  occurring  in 
a  home  or  in  a  foreign  port,  upon  the  ocean, 
or  upon  tide  waters.  .  .  .  The  voyage 
of  the  ship  must,  so  far  as  the  seamen  are 
concerned,  be  deemed  to  commence  when 
they  are  to  perform  service  on  board,  and 
to  terminate  when  they  are  discharged 
from  further  service.  The  title  to  be  cured 
at  the  expense  of  the  ship  is  coextensive 
with  the  service  in  the  ship.  The  seaman 
is  to  be  cured  for  injuries  and  sickness 
occurring  while  he  is  in  the  ship's  service 
It  is  the  benefit  from  the  service  which  con- 
stitutes the  groundwork  of  the  claim.  And 
I  am  wholly  unable  to  perceive  any  princi- 
ple upon  which  a  distinction  can  be  main- 
tained between  a  service  in  a  foreign  and  a 
home  port." 

In  a  Pennsylvania  case  it  has  been  held 
that  if  a  seaman  is  injured  at  the  home 
port,  and  the  captain  of  the  ship  summons 
a  physician  who  attends  the  man  on  board 
the  boat  and  subsequently,  after  his  re- 
moval to  his  home,  the  ship  will  be  liable 
for  the  whole  amount  of  the  bill.  Holt  v. 
Cummings  (1883)  102  Pa.  212,  48  Am.  Rep. 
199. 

In  The  Atlantic  (1849)  Abb.  Adm.  461, 
Fed.  Cas.  No.  620,  the  court  mentions  that, 
according  to  the  Commentary  of  Pardensus, 
the  French  maritime  law  limits  the  obliga- 
tion of  the  master,  in  case  of  a  seaman  left 
sick  abroad,  to  providing  for  the  charge  of 
his  sickness,  and  for  the  expense  necessary 
to  place  him  in  a  condition  to  return  home. 
1  Pardessus,  f  688;  1  Boulay  Paty,  202; 
Hart  V.  The  Littlejohn  (1800)  1  Pet.  Adm. 
117,  Fed.  Cas.  No.  6,163. 

Nor  is  it  disputed  that  the  liability  of 
a  shipowner  for  the  medical  expenses  of  a 
seaman  whose  sickness  or  injury  was  not 
the  result  of  the  shipowner's  tortious  acts 
terminates  with  the  cure  of  the  seaman. 
Lord  Advocate  v.  Grant  (1874)  1  Sc.  Sess. 
Cas.  4th  series,  44. 

But  under  the  authorities  as  they  stand, 
it  seems  to  be  a  matter  of  considerable  un- 
certainty whether  the  shipowner's  liability 
for  medical  expenses  is  to  be  considered  as 
one  which  is  coextensive  in  point  of  dura- 
tion with  the  contract  of  employment,  and 
ceases  to  subsist  when  the  seaman  is  dis- 
charged, or  whether  in  some  circumstances 
the  shipowner  remains  subject  to  that  lia- 
bility for  a  further  period.  An  examination 
of  the  decisions  bearing  on  these  points 
shows  that  they  may  be  arranged  under 
the  following  heads: 
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(1)  Those  in  which  the  language  used 
is  such  as  seems  on  its  face  to  indicate  the 
adoption  of  an  absolute  rule  to  the  effect 
that  the  obligation  does  not  extend  beyond 
the  time  when  the  seaman's  contract  has 
been  fully  performed.  The  J.  F.  Card 
(1890)  43  Fed.  92  (obligation  of  vessel 
navigating  Great  Lakes  held  not  to  extend 
beyond  the  time  when  seaman  returns  to 
his  home  port  or  to  a  marine  hospital)  ; 
Sullivan  v.  Neptuno  (1887)  30  Fed.  926; 
The  Tammerlane    (1801)    47  Fed.  822. 

In  Nevitt  v.  Clarice  (1846)  Olcott,  316, 
Fed.  Cas.  No.  10,138,  the  court  referring  to 
the  language  used  by  Story,  J.,  in  Reed  v. 
Canfield  (1832)  1  Sumn.  202,  Fed.  Gas.  No. 
11,641,  said  that  the  unqualified  terms  in 
which  the  doctrine  was  there  stated  seemed 
to  involve  the  corollary  "that  the  owner 
remains  chargeable  with  the  expenses  sus- 
tained by  a  seaman  in  employing  medical 
means  to  effect  a  cure,  so  long  as  the  neces- 
sity for  such  expenses  abides;"  and  then 
proceeded  to  point  out  some  of  the  incon- 
venient consequences  of  adopting  such  a 
rule:  "It  is  manifest  that  a  construction 
of  this  law  which  should  charge  owners  of 
vessels  with  the  supjport  of  sick  crews  with- 
out limitation  of  time  would  be  most  op- 
pressive in  its  consequences,  if  it  did  not 
also  tend  to  impair  to  a  serious  degree  the 
maintenance  and  prosperity  of  a  merchant 
marine,  and  thus  oecome  a  public  evil.  The 
ship  and  owner  would  be  rendered  liable 
for  the  support  of  sick  seamen  out  of  each 
successive  crew  and  voyage,  who  would  be 
made  pensioners  upon  the  owner  so  long  as 
their  infirmities  remain  uncured.  . 
A  liability  so  hazardous  would  be  oppres- 
sive and  disastrous  to  navigation  and 
trade."  It  was  accordingly  held  that  the 
right  of  the  libellant  to  wages,  and  his 
right  to  support  or  medical  treatment  at 
the  expense  of  the  respondents,  supposing 
his  cure  not  then  completed,  ended  on  his 
arrival  at  the  home  port.  The  reasoning 
in  this  case,  it  will  be  observed,  is  quite 
unsatisfactory  in  this  respect,  that  it  as- 
sumes the  only  two  possible  alternatives 
to  be  the  absolute  denial  of  any  liability 
on  the  shipowner's  part  after  the  shipping 
contract  is  terminated,  or  the  admission 
of  a  liability  unlimited  in  point  of  time. 
It  will  be  seen  below  that  this  view  of  the 
logical  situation  is  by  no  means  accepted 
by  all  the  authorities. 

Doubts  as  to  the  correatness  of  the  doc- 
trine laid  down  by  Story,  J.,  were  also 
expressed  in  The  J.  F.  Card,  supra. 

(2)  Those  which  embody  the  doctrine 
that,  under  ordinary  circumstances,  the 
obligation  ceases  when  the  seaman's  con- 
tract is  dissolved,  but  that  there  may  be  a 
few  exceptional  instances  in  which  his  med- 
ical expenses  will  continue  to  be  a  charge 
on  the  ship  after  that  time. 

In  The  Ben  Flint  (1867)  1  Biss.  662,  1 
Abb.  (U.  S.)  126,  Fed.  Cas.  No.  1,299,  the 
conclusion  reached  after  a  review  of  the 
American  cases  was  that,  "in  the  absence 
of  misconduct  or  neglect  on  the  part  of  the 
officers,  the  obligation  of  the  vessel  to  pro- 
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vide  for  a  disabled  or  sick  seaman  should 
only  be  coextensive  in  duration  to  that  of 
the  seaman  to  the  vessel.  The  privileges 
and  liabilities  of  the  parties  are,  in  con- 
templation of  law,  measured  by  the  ship- 
ping articles.  Interests  of  commerce  do 
not  require  that  the  privileges  and  duties 
of  shipowners  and  seamen  should  be  ex- 
tended beyond  the  reason,  nature,  and 
terms  of  the  shipping  contract,  unless  for 
fault,  misconduct,  or  neglect  on  the  part  of 
ofiicers  of  vessels  toward  their  seamen;  or, 
perhaps,  when  the  removal  of  a  sick  or  dis- 
abled seaman  from  the  vessel,  or  a  change 
of  treatment  then  being  practised,  might 
prejudice  his  recovery  within  a  reasonable 
time.  Humanity  and  equify  might  require 
indulgence  in  extreme  cases." 

In  The  Lizzie  Frank  (1887)  31  Fed.  477, 
the  court  disapproved  the  above  exposition 
of  doctrine  in  so  far  as  it  may  have  been 
intended  to  embody  the  rule  that  the  ship 
is  in  no  case  liable  for  a  seaman's  medical 
expenses  after  his  discharge. 

In  The  Atlantic   (1849)    Abb.  Adm.  452, 
Fed.  Caa  No.  620,  the  subject  was  thus  dis- 
cussed:     'The    expression   often    employed 
in  the  various  ordinances  and  in  the  deci- 
sions is  that  mariners  are  entitled   to  be 
cured  of  sickness  and  wounds  received  in 
service   of    the    ship.      This    statement   is 
clearly    not    to    be    taken    in    an    absolute 
sense.     That  would  involve  impossibilities. 
Diseases  and  injuries  so  incurred  are  fre- 
quently, in  their  nature  and  in  their  direct 
consequences,    incurable.     An    exposure    to 
unusual  labor  or  privations  on  tne  voyage 
may  induce  maladies  permanent  or  irreme- 
diable in  their     character.      Thus,     broken 
limbs,    or    bodily    debility    resulting    from 
services  in  the  ship,  are  very  often  the  sail- 
or's heritage  for  the  residue    of    his    life. 
.     .     .    The     term,     'cure*     was     probably 
employed  originally  in  the  sense  of  'taken 
charge  or  care  of  the  disabled  seaman,  and 
not  in  that  of  positive  healing.    The  obliga- 
tion of  the  ship  to  the  mariner  would  then 
be  coextensive   in  duration  to  that  of  the 
mariner  to  the  ship.     Natural  reason  would 
seem  to  point  to  that  limitation,   it  being 
the  one  consonant  to  the  relation  in  which 
the   law  places  the  parties  to  each   other, 
and  bjr  which  it  measures  their  privileges 
and   liabilities    under   a   shipping   contract 
This   rule   may   undoubtedly   be  subject  to 
variations.       When    a    course    of    medical 
treatment,    necessary    and     appropriate    to 
the  cure  of  the  seaman,  has  been  commenced 
and  is  in  a  course  of  favorable  termination, 
there  would  be  an  impressive  propriety  in 
holding  the  ship  chargeable  with  its  comple- 
tion, at  least  for  a  reasonable  time  after 
the  voyage  is  ended  or  the  mariner  is  at 
home.    So,  also,  in  case  due  attention  to  his 
necessities    has    been    unjustly   omitted  by 
the  ship  abroad,  or  his  case  has  been  im- 
properly treated,  the  courts  may  properly 
enforce   against   the   ship   this   great  duty 
towards  disabled   mariners,  even  after  her 
contracts  are  terminated,  upon  the  ground 
of  a  failure  to  perform  towards  them  the 
obligation  in  the  shipping  contract    These 
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particulars,  bowerer,  are  not  stated  as  in- 
credienta  in  the  present  case,  but  are  re- 
lerred  to  in  illustration  of  the  doctrine  in- 
Tolved  in  some  of  the  authorities,  and  to 
show  they  are  not  inconsistent  with  the 
general  principle  that  a  seaman  has  no 
elaim  upon  the  ship  or  her  owner  for  the 
core  of  his  sickness  or  disabilities  after  his 
contract  has  terminated  and  he  is  returned 
to  his  port  of  shipment  or  discharge,  or  has 
been  furnished  with  means  to  do  so." 

(3)  Those  in  which  it  is  declared,  with- 
out any  qualifying   words,  that  a  seaman 
injured  in  the  service  of  the  ship  is  entitled 
to  be  ''cured  at  the  expense  of  the  ship,"  or 
that  he  is  entitled  to  be  taken  care  of  until 
the  end  of  the  voyage,  or  longer,  if  neces- 
saiy  to  effect  a  cure.    In  many  of  the  cases 
in  which  the  quoted  phraseology  is  found, 
the  court  was  simply  laying  down  the  gen- 
eral rule,  and  the  circumstances  were  not 
such  as  to  direct  its  attention  to  the  ques- 
tion of  the  duration  of  the  shipowner's  ob- 
j       ligation.       The    Chandos    (1880)    6    Sawy. 

544.  4  Fed.  645. 
/  That  a  ship  is  liable  for  the  expenses  of 

a  seaman  at  a  quarantine  hospital  until  he 
is  cured,  and  not  merely  until  he  is  able 
to  sit  up,  and  could  leave  the  hospital  if 
he  had  a  place  to  go  and  friends  to  take 
eare  of  him,  was  declared  in  The  Wensley- 
dale   (1890)   41  Fed.  829. 

But  in  spite  of  the  generality  of  the 
language  used  in  such  cases  as  these,  it  can 
scarcely  be  supposed  that  the  court  did  real- 
ly intend  to  stand  sponsor  for  the  broad 
principle  that  the  shipowner's  obligation  in- 
variably continues  until  the  seaman's  cure 
19  oomplete,  whatever  the  length  of  the 
period  which  may  be  requisite  to  restore 
him  to  his  normal  physical  condition.  It 
may,  at  all  events,  oe  asserted  with  some 
confidence  that  such  a  principle  cannot 
reasonably  be  read  into  the  ancient  rule  of 
maritime  law  to  which  these  una uali fled 
statements  have  reference,  and  that,  if 
purely  rational  considerations  are  to  con- 
trol the  matter,  the  arguments  set  forth 
in  the  passages  quoted  above  are  amplv 
sufficient  to  discredit  the  theory  of  an  obli- 
gation subsisting  for  an  indefinite  time. 

(4)  Those  in  which  the  position  is  taken 
that  a  "temporary  or  permanent  disability" 
oeeasioned  l^  the  sickness  or  injury  is  not 
a  ground  for  indemnity  from  the  owners; 
that  *th^  are  liable  only  for  expenses  nec- 
essarily incurred  for  the  cure;"  tnat,  "when 
the  cure  is  completed,  at  least  so  far  as 
the  ordinary  medical  means  extend,"  they 
are  freed  from  all  further  liability;  and 
that  they  are  '^ot  in  any  just  sense  liable 
for  consequential  damages.'' 

This  is  the  doctrine  enunciated  by  Story, 
J.,  in.  Reed  v.  Canfleld  (1832)  1  Sumn.  195, 
Fed.  Cas.  No.  11,641:  It  has  been  asked, 
said  the  learned  judge,  if,  "in  a  elaim  of 
this  sort^  the  expenses  of  cure  are  to  be 
paid  by  the  ship,  what  are  the  limits  of  the 
aHowance?  May  they  be  extended  over 
jears  or  for  life?  Are  they  to  be  like  the 
pensions  allowed  by  some  of  the  marine 
ordinances  in  cases  of  wounds  and  other  in- 
4LJLA.(N.b.) 


juries  received  by  seamen  in  defending  the 
ship  from  the  attacks  of  pirates?  My  an- 
swer to  suggestions  of  this  sort  is  that  the 
law  embodies,  in  its  very  formulary,  the 
limits  of  the  liability.  The  seaman  is  to  be 
cured,  at  the  expense  of  the  ship,  of  the 
sickness  or  injury  sustained  in  Uie  ship's 
service.  It  must  be  sustained  by  the  party 
while  in  the  ship's  service;  and  he  is  not  to 
receive  any  compensation  or  allowance  for 
the  effects  of  the  injury.  But  so  far,  and 
so  far  only,  as  expenses  are  incurred  in  the 
mire,  whether  they  are  of  a  medical  or  other 
nature,  for  diet,  lodgins,  nursing,  or  other 
assistance,  they  are  a  charge  on,  and  to  be 
borne  by,  the  ship." 

In  The  Lizzie  Frank  (1887)  31  Fed.  477, 
the  court,  while  conceding  that,  by  the 
maritime  law,  a  seaman  who  is  injured  or 
disabled  in  the  service  of  the  ship  is  enti- 
tled to  be  healed  at  its  expense,  and  that 
this  liAbility  continues  after  the  voyage  is 
ended  and  the  seaman  is  discharged,  recog- 
nizes the  limitation  that  a  seaman  is  not 
entitled  to  receive  any  allowance  for  the 
permanent  effects  of  his  injury,  and  that 
when  the  cure  is  complete,  as  far  as  ordi- 
nary medical  means  extend,  the  ship  and 
owner  are  freed  from  liability. 

This  fourth  theory  of  the  duration  of  the 
shipowner's  liability  is  similar  to  that  which 
is  propounded  in  the  last  paragraph,with  the 
important  qualification  indicated  by  the 
concluding  words  of  the  statement  The 
particular  conception  implied  in  those 
words  also  renders  it  necessary  to  segregate 
the  doctrine  which  they  limit  from  the  one 
which  is  adverted  to  in  the  next  paragraph. 

(5)  Those  in  which  the  court  adopts  the 
doctrine  that  the  shipowner's  liability  does 
not  necessarily  cease  when  the  seaman  is 
discharfied  at  the  home  port,  and  at  the 
same  time  qualifies  its  statement  by  lan- 
guage which  distinctly  shows  that  the  lia- 
bility is  not  viewed  as  being  unlimited  in 
point  of  time, — as,  where  it  is  laid  down 
that  the  seaman  is  entitled  to  the  expenses 
of  his  cure  "as  far  as  possible."  The  W.  L. 
White  (1885)  26  Fed.  503;  Whitney  v. 
Olsen  (1901)  47  C.  C.  A.  331,  108  Fed. 
292. 

(6)  Those  in  which  it  is  sUted  that  the 
expenses  incurred  in  treating  and  curing 
a  seaman  "within  a  reasonable  time"  after 
his  discharge  at  the  end  of  the  voyage  must 
be  paid  by  the  ship,  or  that  the  ship  is  not 
bound  to  defray  for  an  indefinite  period  the 
expenses  of  medical  attendance,  where  the 
seaman  is  suffering  from  a  chronic  disease. 
The  W.  L.  White,  supra;  Raymond  v.  The 
Ella  S.  Thayer  (1887)   40  Fed.  902. 

The  duration  of  the  shipowner's  liability 
under  the  English  merchant  shipping  acts 
referred  to  aupro,  V.  d,  1,  does  not  seem 
to  have  been  judicially  discussed.  But  the 
phraseology  used  is  perhaps  suggestive  of 
the  meaning  that  in  no  case  is  the  liability 
to  extend  lieyond  the  time  when  the  seaman 
reaches  the  port  where  he  is  to  be  dis- 
charged. In  The  Atlantic  (1849)  Abb.  Adm. 
451,  Fed.  Cas.  No.  620,  this  construction 
was  put  by  the  court  upon  an  earlier  Eng- 
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lish  act  in  which  the  language  used  was 
essentially  similar. 

2.  Where  the  shipowner  or  his  agents  have 
been  in  fault. 

The  books  contain  several  decisions  which 
proceed  upon  the  theory  that,  where  the 
sickness  or  other  physical  disability  of  the 
seaman  is  caused  or  aggravated  by  the  neg- 
lect or  misconduct  of  one  of  the  officers  of 
the  ship,  he  may  be  entitled  to  an  allow- 
ance for  the  expenses  of  his  case,  even  after 
thts  termination  of  the  voyage.  In  The  Ben 
Flint  (1867)  1  Abb.  (U.  S.)  126,  Fed.  Cas. 
No.  1,299,  the  court  referred  with  approval 
to  an  Ohio  decision,  Moseley  v.  Scott  (1866) 
6  Am.  L.  Reg.  N.  S.  699,  in  which  a  cabin 
boy  on  a  river  steamer  contracted  smallpox, 
and  while  in  bed  was  so  neglected  by  the 
officers  that  his  feet  were  frozen  and  ulti- 
mately amputated  in  a  hospital,  to  which 
he  was  confined  for  several  months.  It  was 
held  that  the  shipowner  was  liable  for  the 
expenses  of  his  treatment  in  the  hospital. 

In  Myers  v.  The  Lizzie  Hopkins  (1871) 
1  Woods,  170,  Fed.  Cas.  No.  9,993,  where 
an  injury  was  received  by  an  employee  on 
a  river  steamer  while  in  the  discharge  of 
his  duty,  owing  to  the  negligence  of  the 
officers,  the  boat  was  held  to  be  liable  for 
the  expense  of  his  keeping  and  medical  at- 
tendance until  he  was  restored. 

In  The  Centennial  (1881)  4  Woods,  60, 
10  Fed.  397,  where  an  employee  on  a  river 
steamer  running  between  St.  Louis  and  New 
Orleans  was  injured  by  a  defective  gang- 
way, and  left  disabled  at  an  intermediate 
port,  the  court  charged  his  hospital  expens- 
es for  six  months  on  the  ship,  and  appar- 
ently proceeded  on  the  theory  that  the  lia- 
bility continued  until  he  had  completely 
recovered  from  his  injury. 

In  Croucher  v.  Oakman  (1861)  3  Allen, 
186  (sailor  had  been  shot  at  and  wounded 
by  his  captain  at  a  foreign  port),  it  was 
held  that  the  trial  judge  had  correctly  in- 
structed the  jury  that,  if  the  plaintiff  was 
prevented  from  performing  the, voyage  by 
the  unlawful  act  ol  the  master,  and  the 
injury  rendered  his  removal  on  shore  nec- 
essary to  receive  proper  medical  treatment, 
he  was  entitled  to  recover  wages,  deducting 
such  as  had  been  paid  to  him  by  the  owners 
or  consul,  without  reference  to  the  termina- 
tion of  the  voyage,  up  to  the  time  when  he 
was  sufficiently  recovered  to  sail  for  home, 
and  to  such  further  time  as  was  reason- 
able for  obtaining  a  passage  and  making 
a  voyage  to  the  United  States,  and  also  to 
recover  for  the  expenses  of  his  board,  nurs- 
ing, medicines,  and  medical  attendance  imtil 
he  had  so  recovered,  and  for  his  passage 
home. 

In  Petersen  v.  Swan  (1884)  18  Jones  & 
S.  46,  the  seaman's  claim  for  damages  was 
based  partly  on  the  fact  that  an  injured 
arm  was  negligently  and  improperly 
treated  by  the  master  of  the  ship. 

But  it  is  perhaps  open  to  question 
whether,  in  a  case  or  this  sort,  the  obliga- 
tion of  the  shipowner  to  indemnify  the  lea- 
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man  can  properly  be  regarded  as  one  which 
is  referable  to  the  general  maritime  law, 
and  based  upon  an  implied  contract.  Any 
sum  whi<:h  is  ordered  to  be  paid  under  such 
circumstances  would  seem  to  be  rather  in 
the  nature  of  damages  recovered  eof  delicto, 

C.  B.  L. 
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Turntable — duty  to  protect. 

A  railroad  company  owes  no  duty  to 
children  trespassing  on  its  property  to 
keep  its  turntable  in  such  condition  that 
they  cannot  be  injured  by  playing  on  it. 

(March  22,  1906.) 


Case  Note. — Liability  of  railroad  com- 
panies for  injury  to  children  playing  on 
turntables. — ^The  question  of  the  liabilily 
of  a  railroad  company  maintaining  a  turn- 
table on  its  premises  for  injuries  to  young 
children,  received  while  playing  on  the 
turntable,  is  only  one  phase  of  the  broad- 
er question  as  to  the  duty  of  a  landowner 
maintaining  on  his  premises  any  dangerous 
thing  likely  to  attract  children,  to  take 
measures  to  protect  them  from  the  results 
of  their  childish  curiosity  and  sportive 
instincts.  The  consideration  of  this  ques- 
tion of  "attractive  nuisances"  is  fraught 
with  80  much  difficulty  that  the  hopeless 
conflict  which  exists  among  the  authorities 
is  not  surprising.  Arguments  of  weight 
may  be  adduced  to  sustain  both  sides  of 
the  problem.  The  question  must  necessa- 
rily resolve  itself  into  one  of  expediency,— 
whether  the  good  to  the  commimity  to  be 
derived  from  the  protection  of  its  youthful 
members  from  the  results  of  their  own  ir- 
responsibility, by  requiring  landowners  to 
safeguard  dangerous  attractions  placed  by 
them  on  their  premises,  is  sufficient  to 
overbalance  the  inconvenience  and  expense 
which  must  result  to  the  landowner  from 
this  partial  restriction  of  his  dominion 
over  his  own  property.  If  the  question 
be  resolved  in  favor  of  the  children,  and 
the  duty  of  the  landowner  to  guard  his 
dangerous  attractions  be  declared,  still 
further  difficulties  arise  from  the  practical 
application  of  the  rule.  And  since ,  it  is 
impossible  to  foretell  what  may  or  may 
not  prove  attractive  to  the  restless  spirit 
and  inquiting  mind  of  the  small  boy,  there 
might  seem  to  be  some  injustice  in  requir- 
ing a  landowner  to  use  reasonable  care  t^ 
safeguard  everything  placed  on  his  premi- 
ses which  would  be  likely  to  attract  young 
children  into  danger. 
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ERROR  to  the  Circuit  Court  for  Orange 
County  to  review  a  judgment  in  favor 
of  defendant  iil  an  action  brought  to  re- 
<»ver  damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gtnoe.     AfTirroed. 

The  facts  are  stated  in  the  opinion. 

Me!<srs,  Morton  &  Shackleford  and  Mere- 
dith &  Cocke,  for  plaintiff  in  error: 

The  company  was  guilty  of  negligence. 

SioiLx  City  &  P.  R.  Co.  v.  Stout,  17  Wall. 
657,  21  L.  ed.  745;  Hayes  v.  Michigan  C. 
R.  Co.  Ill  U.  S.  228,  28  L.  ed.  410,  4  Sup. 
Ct.  Rep.  369;  Union  P.  R.  Co.  v.  McDonald, 
152  U.  S.  262,  38  L.  ed.  434,  14  Sup.  Ct. 
Rep.  019:  Baltimore  A  P.  R.  Co.  v.  Cumber- 
lud,  176  U.  S.  232,  44  L.  ed.  447,  20  Sup. 
a  Rep.  380;  Keffe  v.  Milwaukee  &  St.  P. 


R.  Co.  21  Minn.  207,  18  Am.  Rep.  393; 
O'Malley  v.  St.  Paul,  M.  &  M.  R.  Co.  43 
Minn.  289,  45  K.  W.  440;  Stendal  v. 
Boyd,  07  Minn.  279,  69  N.  W.  899; 
Alabama  G.  S.  R.  Co.  v.  Crocker,  131  Ala. 
684,  31  So.  661 ;  Barrett  v.  Southern  P.  Co. 
91  Cal.  296,  25  Am.  St.  Rep.  186,  27  Pac. 
666;  Callahan  y.  Eel  River  &  E.  R.  Co.  92 
Cal.  89,  28  Pac.  104;  Ferguson  v.  Columbus 
A  R.  R.  Co.  77  Ga.  102;  Savannah,  F.  & 
W.  R.  Co.  V.  Beavers,  113  Ga.  398,  64  L. 
R.  A.  314,  39  S.  E.  82;  Indianapolis,  P. 
&  C.  R.  Co.  V.  Pitzer,  109  Ind.  179,  68  Am. 
Rep.  387,  6  N.  E.  310,  10  N.  E.  70;  Kansas 
C.  R.  Co.  V.  Fitzsimmona,  22  Kan.  686,  31 
Am.  Rep.  203;  Price  v.  Atchison  Water  Co. 
58  Kan.  651,  62  Am.  St.  Rep.  625,  60  Pac. 
450;    Brinkley   Car  Works  A  Mfg.   Go.  y. 


Tarntables,  however,  might  seem  to  be 
fairly  distinguishable  from  other  kinds  of 
dangerona  attractions,  and  almost  to  stand 
in  a  class  by  themselves.  The  machine  it- 
fdf,  being  somewhat  in  the  nature  of  a 
merry-go-round,  is  such  as  to  render  it 
peculiarly  attractive  to  children,  and,  al- 
though on  the  private  property  of  the  rail- 
road company,  is  usually  located  in  a  more 
or  less  public  place,  where  the  presence  of 
children  might  naturally  be  expected,  un- 
ioclo$ed  and  unguarded,  and  with  no  bar- 
riers to  prevent  their  entrance  upon  the 
property.  This  fact  has  been  strongly 
emphasized  by  many  of  the  cases.  And, 
bowcTer,  burdensome  a  general  rule  requir- 
ing all  manner  of  dangerous  attractions 
to  be  safeguarded  might  be,  there  would 
^m  to  be  but  little  hardship  in  re- 
quiring railroad  companies  to  use  reason- 
able care  to  lock  or  otherwise  so  secure 
their  turntables  as  to  render  them  harmless 
to  trespassing  children,  since  the  expense 
ind  inconvenience  caused  by  the  locking 
of  the  turntables  would  be  small  in  com- 
ptriion  with  tne  benefits  to  the  public  re- 
sol  ting  therefrom.  But  whatever  the  jus- 
ti(%  or  reasonableness  of  imposing  this  rule 
of  liability  on  the  railroad  companies,  it 
i>  eertaioly  supported  by  the  great  weight 
of  authority,  the  courts  of  Alabama^  Cali- 
fornia, Georgia,  Indiana,  Iowa,  Kansas, 
Uinneaota,  Missouri,  Nebraska,  South 
Carolina,  Texas,  and  Washington,  as  well 
u  the  Supreme  Court  of  the  United  States, 
^▼ing  declared  in  favor  of  it,  while  the 
^rts  of  Massachusetts,  New  Hampshire, 
^'ew  Jersey,  New  York,  Tennessee,  and 
Virginia  have  declared  against  it. 

Ihe  first  of  the  series  of  '^Turntable 
Cwes"  was  Sioux  City  A  P.  R,  Co.  v.  Stout, 
17  Wall.  657,  21  L.  ed.  745,  which  refused 
^  nonsuit  plaintiff,  and  left  the  question 
^  the  negligence  of  the  company  to  the 
j^f  declaring  that  the  fact  that  the  child 
*^  i^  trespasser  did  not  relieve  the  com- 
P^ay  from  the  obligation  to  exercise  rea- 
■^le  care  for  its  safety.  Since  the  de- 
^ion  in  that  ease,  the  question  has  been 
frequently  before  tlie  courts  for  considera- 
tion, and  two  opposinir  and  irreconcilable 
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lines  of  decisions  have  developed.  The 
text-books,  as  well  as  the  decisions,  are  at 
variance  on  the  question.  Thus,  the  rule 
imposing  liability  on  the  railroad  com- 
panies is  approved  in  1  Thorn  p.  Neg.  S§ 
1030-1040,  and  2  Wood,  Railway  Law,  § 
321,  p.  1286,  while  it  is  disappoved  in 
Elliott,  Railroads,  {  1259,  p.  1973,  and 
Baldwin,  Am.  Railroad  Law,  p.  234.  The 
doctrine  of  the  i<'ederal  Supreme  Court 
has  been  followed  in  Alabama  G.  S.  R. 
Co.  V.  Crocker,  131  Ala.  684,  31  So.  561; 
Barrett  v.  Southern  P.  Co.  91  Cal.  296, 
25  Am.  St.  Rep.  186,  27  Pac.  066;  Callahan 
V.  Eel  River,  &  B.  R.  Co.  92  Cal.  89,  28 
Pac.  104;  Ferguson  v.  Columbus  &  R.  R. 
Co.  77  Ga.  102;  Chicago  &  E.  R.  Co.  v. 
Fox  (Ind.  App.)  70  N.  E.  81;  Edgington 
V.  Burlington,  C.  R.  A  N.  R.  Co.  116  Iowa, 
410,  57  L.R.A.  561,  90  N.  W.  95:  Kansas 
C.  R.  Co.  V.  Fitzsimmons,  22  Kan.  686, 
31  Am.  Rep.  203;  KefTe  v.  Milwaukee  & 
St.  P.  R.  Co.  21  Minn.  207,  18  Am.  Rep. 
3»3;  Nagel  v.  Mihsouri  P.  R.  Co.  75  Mo. 
653.  42  Am.  Rep.  418;  Chicago,  B.  &  Q. 
R.  Co.  V.  Krayenbuhl,  65  Neb.  889,  59 
L.R.A.  920,  91  N.  W.  880;  Atchiaon  & 
N.  R.  Co.  V.  Bailey,  11  Neb.  336,  9  N.  W. 
50;  Bridger  v.  Asheville  &  S.  R.  Co.  25 
S.  C.  24;  Ft.  Worth  &  D.  C.  R.  Co.  v. 
Robertson  (Tex.)  14  L.R.A.  781.  16  8. 
VV.  1093;  San  Antonio  &  A.  P.  R.  Co.  ▼. 
Skidmore,  27  Tex.  Civ.  App.  329,  05  S. 
VV.  215;  Evansich  v.  Gulf,  C.  &  S.  F.  R.  Co. 
57  Tex.  126,  44  Am.  Rep.  680;  Houston 
&  T.  C.  R.  Co.  V.  Simpson,  60  Tex.  103; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  McWhirter,  77 
Tex.  356,  19  Am.  St.  Rep.  755,  14  8.  W. 
26;  Ilwaco  R.  &  Nav.  Co.  v.  Hedrick,  1 
Wash.  440,  22  Am.  St.  Rep.  169,  25  Pac. 
335. 

So  in  O'Malley  v.  St.  Paul,  M.  &  M.  R. 
Go.  43  Minn.  289,  45  N.  W.  440,  it  is 
held  that,  although  a  railroad  company  is 
not  obliged  to  fasten  its  turntable  so  se- 
curely Uiat  it  is  impossible  for  children 
to  remove  the  fastenings,  the  fastenings 
must  be  such  that  an  ordinarily  prudent 
person  would  deem  them  sufficient  to  render 
it  improbable  that  young  children  would 
remove  thenu 
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Cooper,  60  Ark.  545,  46  Am.  St.  Rep.  216, 
31  S.  W.  154;  Mackey  y.  Vicksburg,  64 
Miss.  777,  2  So.  178;  Nagel  v.  Missouri  P. 
R.  Co.  75  Mo.  653,  42  Am.  Rep.  418;  Witte 
V.  Stifel,  126  Mo.  295,  47  Am.  St.  Rep.  668, 
28  S.  W.  891 ;  Townley  v.  Chicago,  M.  &  St. 
P.  R.  Co.  53  Wis.  626,  11  N.  W.  56;  Pekin 
▼.  McMahon,  154  111.  141,  27  L.  R.  A.  206, 
46  Am.  St  Rep.  114,  39  N.  £.  484;  Siddall 
▼.  Jansen,  168  111.  43.  39  L.  R.'A.  112,  48 
N.  E.  191 ;  Harriman  t.  Pittsburgh,  C.  &  St. 
L.  R.  Co.  46  Ohio  St.  11,  4  Am.  St.  Rep. 
507,  12  N.  E.  451;  Ann  Arbor  R.  Co.  v. 
Kinz,  68  Ohio  St.  210,  67  N.  E.  479;  Bran- 
som  ▼.  Labrot,  81  Ky.  638,  50  Am.  Rep. 
193;  East  Tennessee  k  W.  N.  C.  R.  Co.  v. 
Cargille,  105  Tenn.  628,  59  S.  W.  141; 
Bridger  v.  Asheville  &  S.  R.  Co.  25  S.  C. 
24;  Westerfield  ▼.  Levis  Bros.  43  La.  Ann. 
63,  9  So.  52;  Daley  v.  Norwich  &  W.  R.  Co. 


26  Conn.  591,  68  Am.  Dee.  418;  Tolly  ▼. 
Philadelphia,  W.  &  B.  R.  Co.  8  Penn.  (Del.) 
537,  82  Am.  St.  Rep.  425,  •47  Ati.  1019; 
San  Antonio  &  A.  P.  R.  Co.  ▼.  Skidmoie, 

27  Tex.  Civ.  App.  329,  66  8.  W.  215;  Kop- 
plekom  V.  Colorado  Cement  Pipe  Co.  16 
Colo.  App.  274,  54  L.  R.  A.  284,  64  Pac 
1047;  Hydraulic  Works  Co.  v.  Onr,  83  Pa, 
332;  2  Wood,  Railroads,  f  321;  Norfolk 
&  P.  R.  Co.  V.  Ormsby,  27  Gratt.  455;  Bal- 
timore A  0.  R.  Co.  V.  McKenzie,  81  Va.  71; 
Standard  Oil  Co.  v.  Wakefield,  102  Va.  824. 
66  L.  R.  A.  792,  47  S.  E.  830;  Lynchburg 
Tcleph.  Co.  V.  Booker,  103  Va.  694,  50  S.  £. 
148;  Newport  News  v.  Scott,  103  Va.  794, 
50  S.  E.  266;  2  Thomp.  Neg.  §  1827. 

Messrs.  St  George  R.  Fitxhugh  and  John 
Q.  Williama,  for  defendant  in  error: 

A  railroad  company  does  not  owe  to  tres- 
passers or  to  bare  licensees  the  duty  of  pro* 


So,  the  fact  that  it  was  the  custom  of 
other  railway  companies  to  leave  their 
turntables  unlocked  is  held  to  be  immate- 
rial. Koons  V.  St.  Louis  &  I.  M.  R.  Co. 
66  Mo.  592;  Ilwaoo  R.  &  Nav.  Co.  v.  Hed- 
rick,  supra. 

And  a  request  to  charge  that  the  de- 
gree of  care  to  be  required  of  a  railroad 
coTnpany  maintaining  a  turntable  is  only 
•nch  care  as  well-regulated  railroads  ex- 
ercise over  their  turntables  was  held  to 
be  properly  refused.  Bridger  t.  Asheville 
ft  8.  R.  Co.  9upra, 

And  while  it  is  competent,  on  the  issue 
of  due  care,  for  the  defendant  railroad 
company  to  prove  that  it  fastened  the 
turntable  and  the  wheels  in  the  way  cus- 
tomary among  railroad  companies,  sucn 
evidence^  although  proper  for  the  jury  to 
consider  on  that  issue,  is  not  of  itself  con- 
clusive, since  the  common  sense  of  the 
jury  may  inform  them  that  the  means 
ordinarily  used  for  such  purposes  are  not 
adequate  to  guard  against  the  dangers  to 
be  avoided.  Kolsti  v.  Minneapolis  A  St. 
L.  R.  Co.  82  Minn.  133,  19  N.  W.  655; 
O'Malley  v.  St.  Paul,  M.  &  M.  R.  Co.  supra. 

So,  the  liability  of  the  railroad  company 
for  injury  to  a  child  playing  on  an  un- 
locked turntable  is  held  not  to  be  affected  by 
the  fact  that  the  table  was  set  in  motion 
by  the  negligent  act  of  other  boys.  Bar- 
rett V.  Southern  P.  Co.,  Nagel  v.  Missouri 
P.  R.  Co.,  Gulf,  C.  A  8.  F.  R.  Co.  v. 
McWhirter,  Edgington  ▼.  Burlington,  C. 
R.  &  N.  R.  Co.,  and  Callahan  v.  Eel 
River  &  E.  R.  Co.,  supra. 

On  the  other  hand,  this  doctrine,  'that 
reasonable  care  must  be  used  to  protect 
children  playing  on  turntables,  has  been 
repudiated,  and  the  railroad  company  de- 
clared to  be  under  no  duty,  as  to  a  child 
who  is  a  mere  trespasser,  to  keep  its  turn- 
table in  safe  condition,  in  Daniels  v.  New 
York  &  N.  E.  R.  Co.  164  Mass.  349,  13 
L.R.A.  248,  26  Am.  St  Rep.  253,  2S  N. 
£.  283;  Frost  ▼.  Eastern  R.  Go.  64  N.  H. 
4L.R.A.(N.S.) 


220,  10  Am.  St.  R^.  396,  9  Atl.  790; 
Turess  ▼.  New  York,  S.  &  W.  R.  Co.  61 
N.  J.  L.  320,  40  Atl.  614;  Delaware,  L. 
&  W.  R.  Co.  V.  Reich,  61  N.  J.  L.  635, 
41  L.R.A.  831,  68  Am.  St  Rep.  727,  40 
Atl.  682;  and  Walsh  v.  Fitchburg  R.  Co. 
145  N.  Y.  301,  27  L.R.A.  724,  46  Am.  St 
Rep.  615,  39  N.  E.  1068,  Reversing  78  Hun, 
1,  28  N.  Y.  Supp.  1097. 

In  view  of  the  isolated  position  of  the 
turntable,  the  liability  of  the  railroad  com- 
pany was  also  denied  in  St.  Louis,  V.  &  T. 
H.  R.  Co.  ▼.  Bell,  81  111.  76,  26  Am.  Rep. 
269. 

And,  in  Bates  t.  Nashville,  0.  &  St  L. 
R.  Co.  90  Tenn.  36,  25  Am.  St  Bep.  666, 
15  S.  W.  1069,  it  is  held  that  a  railroad 
company  maintaining  a  turntable  away 
from  the  public  road,  but  near  a  place  fre- 
quented by  boys  and  others  for  recreation 
and  sport,  is  only  required  so  to  fasten  it 
as  to  keep  it  securely  in  place,  and  is  not 
bound  so  to  secure  it  that  small  boys  can- 
not displace  the  fastenings  and  set  the 
table  in  motion. 

So,  while  the  court,  in  Twist  v.  Winona  k 
St.  P.  R.  Co.  39  Minn.  164,  12  Am.  St 
Rep.  626,  39  N.  W.  402,  approves  in  gen- 
eral the  doctrine  which  places  upon  the 
railroad  company  the  burden  of  using  rear 
sonable  care  to  protect  young  children  from 
injury  on  its  turntables,  it  expresses  the 
opinion  that  some  of  the  cases  have  gone 
too  far,  and  that,  by  adopting  an  extreme 
or  extraordinary  standard  of  duty  on  the 
part  of  the  landowner  on  the  one  side,  and, 
on  the  other  side,  by  attributing  the  con- 
duct of  all  children  to  their  childish  in- 
stincts, so  as  to  exempt  them  from  the 
charge  of  contributory  negligence,  Buch 
cases  have  made  the  rule  sustaining  the 
liability  of  the  railroad  company  capable 
of  indefinite  and  unbounded  applicability; 
and  in  this  case  recovety  was  denied,  on  the 
ground  that  the  child,  who  was  ten  and 
a  half  years  old,  was  guilty  of  contribu- 
tory negligence. 
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Tiding  reuonably  safe  appliances,  and  such 
A  party  cannot  complain  though  the  appli- 
ances are  ever  so  unsafe. 

Hortenstein  v.  Virginia-Carolina  R.  Co. 
102  Va.  914,  47  8.  E.  996;  Norfolk  &  W. 
R,  Go.  T.  Wood,  99  Va.  159,  37  S.  E.  846. 

CoTirte  may  not  rightly  create  a  new  prin- 
ciple, unknown  to  the  oommon  law,  nor  ab- 
rogate a  known  one. 

Connelly  \.  Western  U.  Teleg.  Co.  100  Va. 
59.  50  L.RJL  663,  93  Am.  St  Rep.  919, 
40  S.  E.  618. 

Children  who  play  upon  a  turntable  are 
naked  trespassers. 

Bnrehell  t.  Norfolk  &  W.  R.  Co.  9  Va. 
Law  Reg.  734;  Humphreys  v.  Valley  R.  Co. 
100  Va.  749,  42  8.  E.  882;  Beach,  Contrib. 
y^.  3d  ed.  §  61;  Hargreaves  v.  Deacon, 
25  Mich.  1;  Walsh  ▼.  Fitchburg  R.  Co.  145 
N.  Y.  303,  27  LJLA.  724,  45  Am.  St.  Rep. 
(15.  39  N.  £.  1068. 

The  doctrine  of  the  Stout  Case  has  been 
mj  generally  disapproved  as  to  everything 

neept  a  turntable. 
Dobbins  v.  Missouri,  K.  &  T.  R.  Co.  91 

Tn.  60,  38  L.  R.  A.  573,  66  Am.  St.  Rep. 

S56.  41  S.  W.  62;   Savannah,  F.  &  W.  R. 

Go.  T.  BesTers,  113  6a.  398,  54  L.  R.   A. 

314,  39  8.  E.   82;    Busse   v.   Rogers,    120 

Wis.  443,  64  L.  R.  A.  188,  98  N.  W.  219; 

Frifdman  v.  Snare  &  T.  Co.  71  N.   J.  L. 

««.  70  L.  R.  A.  147,  61  Atl.  401 :  Loftus  v. 

Dehail,  133  Cal.  217,  65  Pac.  379;   George 

T.  ]m  Angeles  R.  Co.  126  Cal.  357,  46  L.  R. 

A.  829,  77  Am.  St.  Rep.  184,  58  Pac.  819; 

Mean*  v.  Southern  California    R.    Co.    144 

'^al.  473.  77  Pac.  1001 ;  Driacoll  v.  Clark,  32 

Mont.  172,  80  Pac  1373;  Union  P.  R.  Co.  v. 

Dnnden,  37  Kan.  1,  14  Pac.  501;  Stendall  ▼. 

B«vi  73  Minn.  53,  42  L.  R.  A.  288,  72  Am. 

St.  Rep.  597,  75  N.  W.  736. 

Badianan,  J.,   delivered   the   opinion    of 
the  court: 
Thig  action  was  instituted  by  the  plain- 
t'^  in  error   against    the   defendant  com- 
pany to  recover  damages '  for  the  death  of 
^  intesUte,  caused  by  the  alleged  negli- 
?«Ke  of  the  defendant. 
"The  evidence  shows  that  the  defendant 
^f  a  tarntable  on  its  own  premises  near 
^^e  Courthouse,  located  about  220  feet 
^m  its  stetion  or  depot,  about  360  feet 
^n  the  pablic  road,  which  runs  from  the 
^t  to  the  village  of  Orange  Courthouse, 
fJflie  hy  a  millroad,  which  is  not  public,  50 
^r^  feet  from  what  is  known  as  the  "Horse 
^  grounds,"  and  about  340  feet   from 
^  inhabited  house^  and  in  an  open  and  un- 
°^pi«d   field;    that    boys    were    in    the 
^^i  of  pUying  ball  on  the  Horse  Show 
^^"oA^  beBreen  which   and  the   railway 
j*»^  there  was  no  fence;  that  boys  frequent- 
7 lode  on  fhe  tozntable;  and  had  once  been 
♦Ua.(N.8.) 


seen  riding  on  it  by  the  depot  agent;  that 
some  years  before  the  accident  two  boys 
had  been  injured  in  playing  with  the  turn- 
table, which  was  of  the  ordinary  kind  in 
use,  and  was  neither  locked  nor  fastened; 
that  on  the  Sunday  evening  of  the  accident, 
the  plaintiff's  intestate,  who  was  a  little 
over  twelve  years  of  age,  with  two  other 
boys  of  about  the  same  age,  was  pushing 
the  turntable  around  the  track  preparing 
to  jump  on  it,  and  as  he  did  so  one  of  his 
feet  was  caught  between  the  rails  and 
mashed,  causing  lockjaw,  from  the  effects 
of  which  he  died. 

Upon  the  trial  of  the  cause,  there  was  a 
verdict  and  judgment  in  favor  of  the  de- 
fendant To  that  judgment  this  writ  of  er- 
ror was  awarded. 

The  only  question  involved  in  this  writ  of 
error  is  whether  or  not,  under  the  facts  of 
the  case,  which  are  not  disputed,  the  defend- 
ant was  guilty  of  n^ligence  in  leaving  the 
turntable  in  the  place  where  it  was,  on  its 
own  premises,  unfenced  and  unfastened. 

The  general  rule  is  that  a  landowner  does 
not  owe  to  a  trespasser  (and  tlje  same  is 
true  of  a  bare  licensee)  the  duty  of  having 
his  land  in  a  safe  condition  for  a  trespasser 
to  enter  upon.  The  latter  has  ordinarily 
no  remedy  for  harm  happening  to  him  from 
the  nature  of  the  property  upon  which  he 
intrudes,  and  he  takes  upon  himself  the 
risks  of  the  condition  of  the  land,  and  to 
recover  for  an  injury  happening  to  him  he 
must  show  that  it  was  wantonly  inflicted, 
or  that  the  owner  or  occupant,  being  pres- 
ent, could  have  prevented  the  injury  by  the 
exercise  of  ordinary  care  after  discovering 
the  danger.  Norfolk  &  W.  R.  Co.  v.  Wood, 
99  Va.  156,  158,  159,  37  S.  E.  846;  Horten- 
stein V.  Virginia-Carolina  R.  Co.  102  Va. 
914,  918,  47  S.  E.  996;  Williamson  v. 
Southern  R.  Ca  104  Va.  146,  11  Va.  L.  Reg. 
289,  70  L.R.A.  1007,  51  S.E.  195;  Bishop, 
Non-Contract  Law,  If  845 ;  Cooley,  Torts,  2d 
ed.  791-794. 

It  is  not  denied,  as  we  understand  the 
counsel  for  the  plaintiff,  that  such  Is  the 
common-law  doctrine  as  to  adult  trespass- 
ers and  bare  licensees;  but  his  contention 
is  that,  under  certain  circumstances,  such 
as  aro  disclosed  by  this  record,  it  is  not  the 
rule  as  applied  to  children.  To  sustain  that 
contention,  he  relies  upon  the  case  of  Sioux 
City  &  P.  R.  Co.  V.  Stout,  17  Wall.  657,  21 
L.  ed.  745,  and  the  cases  which  follow  it. 

While  these  cases,  which  are  known  as 
"the  Turntable  Cases,"  fully  sustain  the 
plaintiff's  cx)ntention,  there  is  a  remarkable 
conflict  of  authority  upon  the  subject.  The 
doctrine  announced  in  the  Stout  Case  has 
been  discussed  in  numerous  cases  by  the 
appellate  courts  of  many  of  the  states  of  this 
country,   with    the    result    that  there  are 
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many  authorities  sustaining  the  doctrine  in 
its  broadest  sense,  while  many  utterly  re- 
pudiate it,  and  others  give  it  a  qualified 
recognition,  and  practically  limit  It  to  rail- 
road turntable  cases.  A  question  or  prob- 
lem which  has  given  rise  to  such  a  wide 
divergence  of  opinion  is  not  of  easy  solu- 
tion. 

As  this  is  the  first  case  involving  this 
precise  question  which  has  ever  oonae  to  this 
court,  so  far  as  the  reported  decisions  show, 
we  are  at  liberty  to  follow  that  line  of  de- 
cisions which,  in  our  judgment,  is  more 
nearly  in  accord  with  settled  principles  of 
law,  and  is  sustained  by  the  better  reason. 

In  order  for  the  plaintifiT  to  recover  in 
this  case,  it  must  appear  that  the  defend- 
ant company  owed  his  intestate  some  duty 
which  it  failed  to  discharge;  for  where 
there  is  no  duty  there  can  be  no  negligence. 
Norfolk  A  W.  R.  Co.  v.  Wood  and  Horten- 
stein  V.  Virginia -Carolina  R.  Co.  supra; 
Carson  Lime  Co.  v.  Rutherford,  102  Va.  252, 
46  S.  E.  304. 

As  before  stated,  the  common  law  im- 
poses no  duty  upon  a  landowner  to  use  care 
to  keep  his  premises  in  such  condition  that 
trespassers  and  bare  licensees  going  thereon 
may  not  be  injured.  This  is  unquestionably 
the  rule  as  to  adults,  and  the  weight  of 
authority,  as  it  seems  to  us,  shows  that  it 
is  the  rule  as  to  children. 

The  cases  cited  in  the  case  of  Sioux  City 
&  P.  R.  Co.  v.  Stout,  to  sustain  the  opposite 
view,  do  not,  as  it  seems  to  us,  do  so. 
Those  cases  come  within  other  rules,  or 
within  well-defined  exceptions  to  the  general 
rule  that  a  landowner  owes  no  duty  to  a 
trespapRer,  adnlt  or  infant,  except  that  he 
must  not  wantonly  or  intentionally  injure 
him  or  expose  him  to  danj?er.  This  is  clear- 
ly shown,  we  think,  by  the  supreme  judicial 
court  of  Massachusetts,  in  the  case  of  Dan- 
iels V.  New  York  &  N.  E.  R.  Co.  154  Mass. 
349,  13  L.  R.  A.  248,  249,  26  Am.  St.  Rep. 
253,  28  N.  E.  283,  and  by  Judsre  Peckham 
(now  of  the  Supreme  Court  of  the  United 
States),  in  delivering  the  opinion  of  the 
court  of  appeals  of  New  York,  in  Walsh  v. 
Fitchburg  R.  Co.  145  N.  Y.  301,  27  L.  R.  A. 
724,  45  Am.   St.  Rep.  615,  39  N.  E.   1068. 

The  conclusion  reached  in  those  cases  is 
fully  sustained  by  the  following  cases  (and 
many  more  might  be  cited),  which  are  all 
"turntable  cases,"  or  cases  in  which  the 
doctrine  of  those  cases  was  involved:  Frost 
V.  Eastern  R.  Co.  64  N.  H.  220,  10  Am.  St. 
Rep.  396,  9  Atl.  790;  Delaware,  L.  Sl  W.  R. 
Co.  V.  Reich,  61  N.  J.  L.  635,  41  L.  R.  A. 
8^1,  08  Am.  St.  Rep.  727,  40  Atl.  682; 
Uthermohlen  v.  Bogg's  Run  Co.  50  W.  Va. 
457,  55  L.  R.  A.  911,  88  Am.  St.  Rep.  884, 
40  8.  E.  410;  Ryan  v.  Towar,  128  Mich.  463, 
5R  T..  R.  A.  310,  92  Am.  St.  Rep.  481,  87 
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N.  W.  644;  Paolino  v.  McKendall,  24  R. 
432,  60  L.  R.  A.  133,  96  Am.  St.  Rep.  73 
53  Atl.  268;  Dobbins  v.  Missouri,  K.  &  ' 
R.  Co.  91  Tex.  60,  38  L.  R.  A.  573,  66  Ai 
St.  Rep.  856,  41  S.  W.  62;  Savannah,  F. 
W.  R.  Co.  V.  Beavers,  113  Ga.  398,  54  ] 
R.  A.  314,  39  S.  E.  82. 

The  same  conclusion  was  reached  by  th 
court  in  Clark  v.  Richmond,  83  Va.  35 
6  Am.  St.  Rep.  281,  5  S.  E.  369.  The  cit 
had  made  an  excavation  upon  the  land  < 
another,  into  which  a  child  of  six  years  fe 
and  was  injured.  In  denyiiig  the  child  th 
right  to  recover  in  -that  case  it  wns  sai( 
that  where  the  excavation  is  so  near  th 
highway  that  a  traveler,  by  makini?  a  fa?s 
step  or  being  affected  by  sudden  piddino'** 
might  be  thrown  into  the  excavation  an 
injured,  there  would  be  a  liability.  "Bu 
if,  in  order  to  reach  the  place  of  dangei 
the  party  injured  must  become  an  intrude 
or  trespasser  upon  the  premises  of  an 
other,  the  case  will  be  different ;  for,  in  sucl 
case,  there  is  no  breach  of  duty  from  whiV? 
the  liabilitv  to  respond  in  damages  can  re 
suit." 

But  in  some  of  the  "Turntable  Case«j' 
the  right  to  recover  is  mainti^ined  upon  th* 
doctrine  of  constructive  invitation;  that  is, 
that  if  a  person  is  allured  or  tempted  by 
some  act  of  a  railroad  company  to  enter 
upon  its  lands,  he  is  not  a  tresonsser,  and 
it  is  held  that  leaving  a  turntable  unfa*'- 
tened  or  unguarded,  under  circuiTistan'^e*^ 
similar  to  those  disclosed  by  this  record,  is 
such  an  act. 

One  of  the  cases  cited  and  relied  on  to 
sustain  this  contention  is  the  case  of  Bird 
V.  Holbrook,  4  Bing.  628.  The  defendant  in 
that  case,  for  the  protection  of  his  prop- 
erty, some  of  which  had  been  stolen,  set  a 
spring  gun  without  notice  in  a  walled  «nr- 
den  some  distance  from  his  house.  The 
plaintiff,  who  climbed  over  the  wall  in 
pursuit  of  a  stray  fowl,  havin&r  been  in- 
jured, it  was  held  that  the  landowner  wa«» 
liable.  The  express  object  in  setting  the 
spring  gim  was  to  inflict  injury, — ^to  do  an 
intentional  wrong. 

Another  case  relied  on  is  that  of  Town- 
send  V.  Wathen,  9  East,  277.  That  was  a 
case  where  a  landowner  had  set  traps  on 
his  premises  near  the  highway,  and  baited 
them  with  decaying  meat,  so  that  its  scent 
would  extend  not  only  to  the  highway,  but 
beyond  to  the  private  premises  of  the  plain- 
tiff, whose  dogs,  scenting  the  meat,  came 
upon  the  defendant's  premises  and  were 
caught  in  a  trap  and  thereby  killed.  It  was 
held  in  that  case  that  a  man  had  no  righ^ 
to  set  traps  of  a  dangerous  description  in 
a  situation  to  invite,  and  for  the  very  pur- 
pose of  inviting,  his  neighbor's  dogs,  as  i* 
would  compel  th^m  by  their  inatinct  to  oom« 
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into  his  trapo.  The  act  of  the  defendant  in 
Uiftt  cise  was  not  in  the  prosecntion  of  his 
Ifirittmate  buainees,  but^  as  the  eonrt  said, 
was  a  mere  malicious  attempt,  successful 
in  its  result,  to  entice  his  neighbor's  animals 
upon  his  premises. 

The  graramen  of  both  these  actions  was 
the  wrongful  intention  of  the  defendants. 
To  liken  the  case  of  a  railroad  company 
erecting  a  turntable  on  its  own  premises 
for  its  own  necessary  purposes  in  the  regu- 
lar conduct  of  its  business,  with  no  desire 
or  intention  to  injure  anyone,  to  the  case  of 
a  landowner  setting  spring  guns  or  traps 
OB  his  land  for  the  express  purpose  of  do- 
ing an  unlawful  or  malicious  injury,  is,  as 
it  seems  to  us,  to  lose  sight  of  the  differ- 
ence between  negligence  and  intentional 
wrongdoing.  Walsh  v.  Fitchburg  R.  Co. 
ivpnx;  Dobbins  ▼.  Missouri,  K.  &  T.  R.  Co. 
tupra, 

The  Weiousness  of  the  reasoning,"  said 
the  court  of  appeals  of  New  Jersey,  in  the 
tase  of  Delaware,  L.  &  W.  R.  Co.  v.  Reich, 
'Kf^-a,  in  discussing  this  question,  "which 
lixes  liability  upon  the  landowner  because 
the  child  is  attracted,  lies  in  the  assumption 
that  what  operates  as  a  temptation  to  a 
person  of  immature  mind  is,  in  effect,  an 
invitation.  Such  an  assumption  is  not  war- 
ranted. As  said  by  Mr.  Justice  Holmes 
[now  a  member  of  the  Supreme  Court  of 
the  United  SUtes],  in  Holbrook  ▼.  Aldrich, 
m  Mass.  1(J,  36  L,.  R.  A.  493,  60  Am.  St. 
B«p.  3«4,  46  N.  E.  115.  TempUtion  is  not 
•linys  inritation;  as  the  common  law  is 
'^^^iCTstood  by  the  most  competent  authori- 
ties, it  does  not  excuse  a  trespass  because 
there  is  a  temptation  to  commit  it,  or  hold 
property  owners  bound  to  contemplate  the 
infraction  of  property  rights  because  the 
temptation  to  untrained  minds  to  infringe 
them  might  have  been  foreseen.' " 

Xo  landowner  supposes  for  a  moment  that 
ky  growing  fruit  trees  near  the  highway,  or 
where  boys  are  accustomed  to  play,  how- 
«CT  much  they  may  be  tempted  to  climb 
th«  trees  and  take  his  fruit,  he  is  extending 
to  them  an  invitation  to  do  so,  or  that  they 
woald  be  any  the  less  trespassers  if  they 
^  go  into  his  orchard  because  of  the  temp- 
tation. No  one  believes  that  a  landowner, 
"*  a  matter  of  fact,  whether  a  railroad  com- 
pany or  a  private  individual,  who  makes 
fhanges  on  his  own  land  in  the  course  of  a 
**i»ficial  user,  which  changes  are  reason- 
aWe  and  lawful,  but  which  are  attractive  to 
children,  and  may  expose  them  to  danger 
if  they  should  yield  to  the  attraction,  is  by 
that  act  alone  inviting  them  upon  his  prem- 
iies.  • 

This  doctrine  of  constructive  invitation 
1  not  BDstained^  as  it  seems  to  us,  by  the 
^iish  eases  cited  to  sustain  it>  and  has 
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been  utterly  rejected  by  the  highest  courts 
of  New  Hampshire,  Massachusetts,  New 
York,  New  Jersey,  Rhode  Island,  Michigan, 
and  West  Virginia.  In  several  other  states 
it  is  limited  in  its  operation  to  turntable 
cases.  See  Frost  v.  Eastern  R.  Co.,  Dan- 
iels V.  New  York  &  N.  E.  R.  Co.,  Walsh  v. 
Fitchbuig  R.  Co.,  Delaware,  L.  &  W.  R.  Co. 
▼.  Reich,  Uthermohlen  v.  Bogg's  Riin  C6., 
Ryan  v.  Towar,  Paolino  v.  McKendall,  Dob- 
bins ▼.  Missouri,  K.  &  T.  R.  Co.,  and  Sa- 
vannah, F.  &  W.  R.  Co.  V.  Beavers^  supra. 

The  maxim  Sic  utere  tuo  ut  alienum 
non  Uvdas  has  been  quoted  in  some  of  the 
"Turntable  Cnses,"  and  relied  on  as  afford- 
ing a  decisive  reason,  or  ground,  for  estab- 
lishing a  duty  upon  the  railway  company, 
and  as  per  8€  justifying  a  recovery  against 
it.  There  may  be  more,  but  there  is  one 
conclusive  answer  to  the  argument  based  on 
that  maxim,  and  that  is,  that  it  refers  only 
to  acts  of  the  landowner,  the  effects  of 
which  extend  beyond  the  limits  of  his  prop- 
erty. 

In  Deane  v.  Clayton,  7  Taunt.  489,  Gibbs. 
J.,  said :  "I  know  it  is  a  rule  of  law  that  I 
must  occupy  my  own  so  as  to  do  no  harm 
to  others,  but  it  is  their  legal  rights  only 
that  I  am  bound  not  to  disturb;  subject 
to  this  qualification  I  may  occupy  or  use 
my  own  as  I  please.  It  is  the  rights  of 
others,  and  not  their  security  against  the 
consequences  of  [their]  wrongs,  that  I  am 
bound  to  regard." 

In  Knight  v.  Abort,  8  Pa.  472,  47  Am. 
Dec.  478,  479,  where  an  effort  was  made  to 
apply  the  maxim  to  sustain  an  action  by 
the  owner  of  cattle,  which  had  trespassed 
upon  the  lands  of  another,  and  had  been  in- 
jured by  reason  of  the  unsafe  condition  of 
the  property.  Chief  Justice  Gibson  said: 
"A  man  must  use  his  property  so  as  not  to 
incommode  his  neighbor;  but  the  maxim  ex- 
tends only  to  neighbors  who  do  not  [unin- 
vited] interfere  with  it,  or  enter  upon  it. 
.  .  .  If  it  were  not  so,  a  proprietor 
could  not  sink  a  well,  or  a  saw  pit,  dig  a 
ditch  or  a  mill  racr.  or  open  a  stone  quarry 
or  a  mine-hole  on  his  own  land,  except  at 
the  risk  of  being  made  liable  for  consequen- 
tial damage  from  it, — which  would  be  a 
most  unreasonable  restriction."  Ryan  v. 
Towar,  at  page  474,  128  Mich.,  at  page  314. 
66  L.  R.  A.,  page  489,  92  Am.  St.  Rep.  and 
page  648,  87  N.  W.  See  article  by  Judge 
Smith  on  Landowners^  Liability  to  Chil- 
dren, etc.,  1 1  Harvard  Law  Review,  349-373, 
434,  448,  in  which  there  is  a  valuable  dis- 
cussion of  that  whole  subject. 

Upon  neither  of  the  grounds  relied  on  do 
we  think  that  the  common  law  makes  it  the 
duty  of  a  landowner  to  have  his  premiaea 
in  a  safe  condition  for  the  uninvited  entry 
of  adults  or  children,  nor  to  take  affirmative 
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measures  to  keep  them  off  of  his  premises  or 
to  protect  them  after  entry;  and  this  view 
is  strengthened  by  the  fact  that  so  many 
of  the  courts  which  have  adopted  the  doc- 
trine of  the  ^'Turntable  Gases"  restrict  it  as 
far  as  possible  to  turntables,  and  refuse  to 
follow  it  to  its  natural  and  lo^cal  conse- 
quences. For  if  it  be  a  rule  of  the  common 
law  that  a  landowner  who,  in  the  reason- 
able and  lawful  use  of  his  properly,  makes 
changes  thereon  which  have  the  double  ef- 
fect of  attracting  young  children  to  the 
land,  and  at  the  same  time  exposing  them 
to  serious  danger,  is  guilty  of  negligence 
unless  he  exercises  reasonable  care  for  their 
safety,  either  in  keeping  them  off  the  land, 
or  in  protecting  them  after  their  entry 
thereon,  the  rule  would  apply  not  only  to 
railroad  companies  and  their  turntables, 
but  to  all  landowners  who,  in  the  use  of 
their  land,  maintain  upon  i1  dangerous  ma^ 
chinery,  or  conditions  whic)i  present  a  like 
attractiveness  and  temptation  to  children. 
The  common  law  applies  aiike  to  all  land- 
owners under  like  conditions,  and  it  would 
be  an  anomaly  to  hold  that  a  doctrine  or 
rule  of  the  common  law  which  had  its 
origin  before  there  was  either  railroads  or 
turntables,  applies  only  to  railroad  com- 
panies in  the  use  of  their  lands  upon  which 
they  have  dangerous  machinery.  While  the 
courts  should  and  do  extend  the  application 
of  the  common  law  to  the  new  conditions  of 
advancing  civilization,  they  may  not  create 
a  new  principle  or  abrogate  a  known  one. 
If  new  conditions  cannot  be  properly  met 
by  the  application  of  existing  laws,  the  sup- 
plying of  the  needed  laws  is  the  province  of 
the  legislature,  and  not  of  the  judicial  de- 
partment of  the  government.  Connelly  v. 
Western  U.  Teleg.  Co.  100  Va.  69,  56  L.  R. 
A.  663,  93  Am.  St.  Rep.  919,  40  S.  E.  618. 
The  legislature  can  change  the  common  law 
as  far  as  may  be  necessary  to  regulate  the 
use  of  turntables  and  other  dangerous  ap- 
pliances, and  leave  untouched  the  common- 
law  rights  of  the  ordinary  landed  pro- 
prietor. 

The  court  of  appeals  of  New  Jersey,  in 
refusing  to  follow  the  doctrine  of  the  "Turn- 
table Cases,"  said  that  the  doctrine  would 
require  a  similar  rule  to  be  applied  to  all 
owners  and  occupiers  of  land  in  respect  to 
any  structure,  machinery  or  implement 
maintained  by  them  which  presented  a 
like  attractiveness  and  furnished  a  like 
temptation  to  children.  "He  who  erects  a 
tower  capable  of  being  climbed,  and  main- 
tains thereon  a  windmill  to  pump  water; 
.  .  .  he  who  leaves  his  mowing  machine, 
or  dangerous  agricultural  implements,  in 
his  field;  he  who  maintains  a  pond  in  which 
boys  may  swim  in  summer,  or  on  which 
they  mav  skate  in  winter, — would  seem  to 
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be  amenable  to  this  rule  of  duty.  Climbing; 
playing  at  work,  swimming,  and  skatlnii 
are  attractions  almost  irresistible  to  chU 
dren,  and  any  landowner  or  occupier  miLj 
well  believe  that  such  attractions  i^II  lesui 
young  children  into  danger.  Many  otheii 
cases  of  like  character  might  be  imagined 
In  all  of  them,  the  doctrine  of  the  Tumtabh! 
Cases,  if  correct,  would  charge  tbe  land 
owner  .  .  .  with  the  duty  of  taking  ordinary 
care  to  preserve  young  children  thus  tempts 
ed  on  his  land  from  harm.  The  fact  that 
the  doctrine  extends  to  such  a  variety  of 
cases,  and  to  cases  in  respect  to  wbich  the 
idea  of  such  a  duty  is  novel  and  start! ing» 
raises  a  strong  suspicion  of  the  correctness 
of  the  doctrine,  and  leads  us  to  question  it/* 
Turess  v.  New  York,  8.  &  W.  R  Co.  61  X. 
J.  L.  314,  40  Atl.  614;  Delaware,  L.  &  W. 
R.  Co.  V.  Reich,  61  N.  J.  L.  635,  41  L.  R. 
A.  831,  68  Am.  St.  Rep.  727,  40  Atl.  682; 
Uthermohlen  v.  Hogg's  Run  Co.  50  W.  Va. 
467,  65  L.  R.  A.  911,  88  Am.  St.  Rep.  884, 
40  S.  E.  410. 

The  supreme  court  of  Minnesota,  which 
was  one  of  the  first  to  give  its  adherence 
to  the  turntable  doctrine  (Keeffe  v.  Milwau- 
kee &  St.  P.  R.  Co.  21  Minn.  207,  18  Am. 
Rep.  393),  in  the  subsequent  case  of  Stendal 
V.  Boyd,  73  Minn.  63,  42  L.  R.  A.  288.  72 
Am.  St.  Rep.  697,  75  N.  W.  735,  through 
its  chief  justice,  said:  "The  doctrine  of 
the  Turntable  Cases  is  an  exception  to  the 
rule  of  nonliability  of  a  landowner  for  ac- 
cidents from  visible  causes  to  trespassers 
on  his  premises.  If  the  exception  is  to  be 
extended  to  this  case  [a  dangerous  excava- 
tion filled  with  water  on  a  city  lot,  in  which 
a  little  boy  had  been  drowned],  then  the 
rule  of  nonliability  as  to  tres|>asser8  must 
be  abrogated  as  to  children,  and  every  own- 
er of  property  must,  at  his  peril,  make  his 
premises  child-proof." 

We  will  conclude  this  opinion  with  the 
following  extract  from  the  very  able  opin- 
ion of  Judge  Dcnman,  speaking  for  the  su- 
preme court  of  Texas  (another  of  the  states 
which  had  followed  the  turntable  doctrine) 
in  the  case  of  Dobbins  v.  Missouri,  K.  A,  T. 
R.  Co.  91  Tex.  60,  38  L.  R.  A.  673,  66  Am. 
St.  Rep.  856,  41  S.  W.  62,  as  expressing  our 
views:    "The    difiiculty,"    he    said,    "about 
those  cases  [Turntable  Cases]  is  that  they 
either   impose  upon   owners  of  property  a 
duty  not   before  imposed  by  law,  or  they 
leave  to  a  jury  to  find  legal  negligence  in 
cases  where  there  is  no  legal  duty  to  exer- 
cise care.    In  these  cases  the  courts,  yield- 
ing to  the  hardships  of  individual  instances 
where  owners   have   been  guilty  of  moral, 
though  notf  legal,  wrongs  in  permitting  at- 
tractive and  dangerous  turntables  and  wa- 
ter holes  to  remain  unguarded  on  their  prem- 
ises in  populous  cities,  to  the  destruction 
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irf  iiitie  children,  have  passed  beyond  the 
isfe  and  ancient  landmarks  of  the  common 
law,  and  assumed  legislative  functions,  in 
imposing  a  duty  where  none  existed.  As  a 
police  measure  the  lawmaking  power  may, 
snd  doubtless  should,  without  unduly  in- 
terfering with  or  burdening  private  owner- 
lUp  of  land,  compel  the  inclosure  of  pools, 
etCL,  situated  on  private  property  in  such 
(*ki8e  prazimity  to  thickly  settled  places  as 
to  be  unusually  attractive  and  d^^ngerous, 
tad  impose  criminal  and  civil  liability,  or 
both,  for  failure  to  comply  with  the  requir- 
ments  of  such  law.  When  such  a  duty  is 
imposed  the  courts  may  properly  enforce  it 
or  allow  damages  for  its  breach,  but  not 
before." 

We  are  of  opinion  that  there  is  no  error 
is  the  judgment  complained  of,  and  that  it 
ihould  be  affirmed. 

Cardwell,  J.,  absent. 
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THOMAS    TOWNSEND    et   al.,    Plflfs.    in 
Err., 

V. 

NORFOLK    RAILWAY    &    LIGHT    COM- 
PANY. 

(—  Va.  —,  52  S.  E.  970.) 

Public-service  corporation — ^liability  for  in- 
cidental injury. 

1.  A  corporation  organized  for  the 
generation  of  electricity  under  legislative 
authority  for  public  service  is  not,  in  lo- 
cating its  power  house,  acting  in  its  pub- 
lic capacity,  so  as  to  be  absolved  from  lia- 
bility for  injuring  neighboring  property 
by  the  smoke,  noise,  ana  escaping  electric- 
ity incident  to  its  business. 

On  petition  for  rehearing. 
Appeal— refusal  of  injunction. 

2.  Although,  upon  petition  for  writ  of 
error  or  appeal,  the  appellate  court  is  re- 
quired to  grant  the  writ  prayed  for  unless 
tbe  decision  is  clearly  right,  it  will  not 
oremile  a  decision  refusing  an  injunction 
nnless  error   is  manifest. 
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ERROR  to  the  Circuit  Court  for  the  City 
of  Norfolk  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought 
to  recover  damages  for  injuries  to  plain- 
tiffs' property  by  the  operation  of  defend- 
ant's plant.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Tasewell  Taylor  and  Theodorick 
A.  Williamsy  for  plaintiffs  in  error: 

That  which  is  authorized  by  the  legisla- 
ture, within  the  scope  of  the  power  given, 
cannot  be  a  public  nuisance,  but  it  may  be 
a  private  nuisance,  and  the  legislative  grant 
is  no  protection  against  a  private  action  for 
damages  resulting  therefrom. 

Wood,  Nuisances,  {  757. 

The  rule  that  that  which  the  legislature 
has  sanctioned  cannot  be  a  nuisance  is 
sometimes  defeated  by  a  rigid  construction 
of  the  authority  claimed,  and  sometimes  de- 
feated by  construing  the  harm  inflicted  into 
a  taking  of  private  property,  for  which  com- 
pensation must  be  made. 

Cogswell  V.  New  York,  N.  H.  k  H.  R.  Co. 
103  N.  Y.  10,  66  Am.  Rep.  6,  note,  8  N.  E. 
637;  United  States  v.  Fisher,  2  Cranch,  390, 
2  L.  ed.  314;  Baltimore  k  P.  R.  Co.  v.  Fifth 
Baptist  Church,  108  U.  S.  317,  27  L.  ed. 
739,  2  Sup.  Ct.  Rep.  719;  Com.  v.  Kidder, 
107  Mass.  188;  Tinsman  v.  Belvidere  Dela- 
ware R.  Co.  25  N.  J.  L.  265,  64  Am.  Dec. 
415;  Garvey  v.  Long  Island  R.  Co.  159  N. 
Y.  323,  70  Am.  St.  Rep.  550,  54  N.  E.  57; 
Morton  v.  New  York.  140  N.  Y.  207,  22 
L.R.A.  241,  35  N.  E.  490;  Pine  City  v. 
Munch,  42  Minn.  342,  6  L.R.A.  763,  44  N.* 
W.  197;  Bohan  v.  Port  Jervis  Gaslight  Co. 
122  N.  Y.  18,  9  L.R.A.  711,  25  N.  E.  246; 
Metropolitan  Asylum  District  v.  Hill,  L.  R. 
0  App.  Cas.  193;  Truman  v.  London,  B.  & 
S.  C.  R.  Co.  L.  R.  25  Ch.  Div.  423 ;  Pennsyl- 
vania R.  Co.  V.  Angel,  41  N.  J.  Eq.  316,  56 
Am.  Rep.  1,  7  Atl.  432. 

The  use  by  the  defendant  of  its  property 
so  as  to  invade  the  property  of  the  plaintiffs 
by  smoke,  soot,  cinders,  etc.,  jarring  and  vi- 
brating, is  not  a  consequential  damage,  but 
a  direct  invasion  of  the  property  of  the 
plaintiffs,  and  is  therefore  a  taking  of  prop- 
erty. 

Stearns  v.  Richmond,  88  Va.  992,  29  Am. 
St.  Rep.  758,  14  S.  E.  847 ;  Pennsylvania  R. 
Co.  V.  Angel,  8upra;  Trenton  Water  Power 
Co.  V.  Raff,  30  N.  J.  L.  335;  McAndrews  v. 
Collerd,  42  N.  J.  L.  189,  36  Am.  Rep.  508. 


Hote. — ^Although  the  courts  have  had 
moeh  difficulty  in  answering  the  question 
whether  or  not  a  corporation  acting  under 
authority  of  the  legislature  is  liable  to 
abatting  property  owners  for  the  creation 
of  a  nuisance,  they  have  practically  agreed, 
as  held  in  the  above  case,  that,  in  order 
to  secure  absolution,  the  corporation  must 
fct  strictly  within  the  limits  of  the  author- 
ity given.  The  authorities  upon  this  sub 
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ject  are  gathered  in  a  note  to  Missouri,  K. 
&  T.  R.  Co.  V.  Mott,  70  L.R.A.  57»,  and  there 
is  a  strong  trend  of  authority  in  the  direc- 
tion of  the  rule  that  the  legislature  has  no 
constitutional  authority  to  grant  absolu- 
tion. The  authorities  upon  this  phase  of 
the  question  and  a  full  discussion  of  the 
principles  involved  will  be  found  in  a  note 
to  Louisville  &  N.  Terminal  Co.  v.  Lell- 
vett,   1   L.R.A.(N.S.)   49. 
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The  terms  of  the  statutes  giving  author- 
ity to  the  defendant,  not  being  imperative, 
but  permissive,  it  is  conclusive  that  the  leg- 
islature intended  the  discretion  vested  in 
the  defendant  to  be  exercised  in  strict  con- 
formity with  private  rights. 

Union  P.  R.  Co.  v.  Hall,  91  U.  S.  343,  23 
L.  ed.  428;  Sherwood  v.  Atlantic  &  D.  R. 
Co.  94  Va.  306,  26  S.  E.  943;  Northern 
P.  R.  Co.  V.  Washington,  142  U.  S.  492,  35 
L.  ed.  1092,  12  Sup.  Ct.  Rep.  28^;  State 
V.  Hartford  &  N.  H.  R.  Co.  29  Conn. 
638;  San  Antonio  Street  R.  Co.  v.  State,  90 
Tex.  520,  35  L.R.A.  662,  59  Am.  St.  Rep. 
834,  30  S.  W.  926;  Whiting  v.  Sheboygan 
&  F.  du  L.  R.  Co.  25  Wis.  167,  3  Am.  Rep. 
47;  Richmond  R.  &  Electric  Co.  v.  Brown, 
97  Va.  26,  32  S.  E.  775;  Morton  v.  New 
York,  Baltimore  A  P.  R.  Co.  v.  Fifth  Bap- 
tist Church,  Metropolitan  Asylum  District 
V.  Hill,  and  Cogswell  v.  New  York,  N.  H. 
&  H.  R.  Co.  supra. 

Due  care  could  not  be  taken  advantage 
of  as  a  defense  in  this  case. 

Bohan  v.  Port  Jervis  Gaslight  Co.  122  N. 
Y.  18,  9  L.RJL.  715,  25  N.  E.  246;  Heeg  v. 
Licht,  80  N.  Y.  579,  36  Am.  Rep.  654; 
Cogswell  V.  New  York,  N.  H.  A  H.  R.  Co. 
supra;  Hay  v.  Cohoes  Co.  2  N.  Y.  159,  51 
Am.  Dec.  279;  Pennsylvania  Lead  Co.'b  Ap- 
peal, 96  Pa.  116,  42  Am.  Rep.  538;   Laflin 

6  R.  Powder  Co.  v.  Tearney,  131  111.  322, 

7  L.R.A.  262,  19  Am.  St.  Rep.  35,  23  N.  E. 
389;  Susquehanna  Fertilizer  Co.  v.  Spang- 

Jer,  86  Md.  562,  63  Am.  St.  Rep.  534,  39 
Atl.  270;  Northwestern  Fertilizing  Co.  v. 
Hyde  Park,  97  U.  8.  659,  24  L.  ed.  1036; 
Cahill  V.  Eastman,  18  Minn.  324,  10  Am. 
Rep.  184,  Gil.  292;  Fletcher  v.  Rylands,  L. 
R.  1  Exch.  265;  Terre  Haute  Gas  Co.  v. 
Teel,  20  Ind.  131. 

The  grant  of  power  by  the  legislature  to 
a  private  enterprise,  although  certain  pub- 
lic duties  are  or  may  be  performed  by  the 
recipient  of  the  powers  granted,  which  gives 
that  company  any  extraordinary  powers 
possessed  by  strictly  public  agencies,  is  a 
void  grant. 

Fallsburg  Power  &  Mfg.  Co.  v.  Alexander, 
101  Va.  98,  61  L.R.A.  129,  99  Am.  St.  Rep. 
855,  43  S.  E.  194;  Vamer  v.  Martin,  21  W. 
Va.  548;  Board  of  Health  v.  Van  Hoesen, 
87  Mich.  533,  14  L.R.A.  114,  49  N.  W.  894; 
Bly  v.  Edison  Electric  Illuminating  Co.  172 
N.  Y.  1,  58  L.R.A.  500,  64  N.  E.  745;  Re 
Rhode  Island  Suburban  R.  Co.  22  R.  I.  457, 
52  L.R.A.  879,  48  Atl.  591;  Ten  Eyck 
v.  Delaware  &  R.  Canal  Co.  18  N.  J.  L.  200, 
37  Am.  Dec.  235;  Rogers  v.  Philadelphia 
Traction  Co.  182  Pa.  473,  61  Am.  St.  Rep. 
718,  38  Atl.  399;  Hauck  v.  Tidewater  Pipe 
Line  Co.  153  Pa.  366,  20  L.R.A.  642,  34 
Am.  St.  Rep.  710,  26  Atl.  644;  Louisville 
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&  N.   Terminal    Co.  ▼.  Jacobs,    109    Tenn. 
727,  61  L.R.A.  192,  72  N.  W.  954. 

Messrs.  Richard  B.  Tnnstall  and  Kobert 
B.  Tunstall,  for  defendant  in  error: 

The  legislature  can  authorize,  and  in  thia 
case  has  authorized,  the  doing  of  any  acts 
which  do  not  amount  to  a  taking  of  private 
property. 

Fisher  v.  Seaboard  Air  Line  R.  Co.  108 
Va.  363,  46  S.  £.  381;  Northern  Transp. 
Co.  V.  Chicago,  99  U.  S.  635,  25  L.  ed.  336. 

The  exercise  of  discretion  as  to  location 
of  plant  cannot  be  inquired  into. 

Struthers  v.  Dunkirk,  W.  &  P.  R.  Co.  87 
Pa.  282;  Wood,  Nuisances,  {  802;  Brady  v. 
Weeks,  3  Barb.  157;  Lafiin  &  R.  Powder 
Co.  V.  Tearney,  131  111.  322,  7  L.R.A.  262, 
19  Am.  St.  Rep.  35,  23  N.  E.  389;  Wier's 
Appeal,  74  Pa.  230;  Georgia  R.  A,  Bkg.  Co. 
V.  Maddox,  116  Ga.  64,  42  S.  E.  315;  Lon- 
don, B.  &  S.  C.  R.  Co.  V.  Truman,  L.  R. 
11  App.  Cas.  45. 

Legislative  authority  is  a  bar  to  dam- 
ages if  the  work  is  properly  carried  on. 

Bellinger  v.  New  York  C.  R.  Co.  23  N. 
Y.  42 ;  JRomer  v.  St.  Paul  City  R.  Co.  75 
Minn.  211,  74  Am.  St  Rep.  455,  77  1^.  W. 
825;  Chicago  &  E.  1.  R.  Co.  v.  Loeb,  118 
111.  203,  59  Am.  Rep.  341,  8  N.  E.  460; 
Randale  v.  Pacific  R.  Co.  65  Mo.  325 ;  Par- 
rot V.  Cincinnati,  H.  &  D.  R.  Co.  10  Ohio 
St.  624;  Struthers  v.  Dunkirk,  W.  A  P.  R. 
Co.  supra;  Walker  v.  Old  Colony  &  N.  R. 
Co.  103  Mass.  10,  4  Am.  Rep.  509;  Gar- 
rett V.  Lake  Roland  Elev.  R.  Co.  79  Md. 
277,  24  L.R.A.  396,  29  Atl.  830;  Georgia  R. 
&  Bkg.  Co.  V.  Maddox,  supra;  Beseman  v. 
Pennsylvania  R.  Co.  50  N.  J.  L.  235,  13  AU. 
164;  Call  V.  Allen,  1  Allen,  137;  Sawyer  v. 
Davis,  136  Mass.  239,  49  Am.  Rep.  27. 

Mr.  W.  H.  Venable  also  for  defendant  in 
error, 

Keith,  P.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  in  error  brought  an  action 
of  trespass  against  the  Norfolk  Railway  k 
Light  Company,  and  their  declaration 
states:  That  they  were  seised  and  pos- 
sessed,-as  joint  owners,  of  a  certain  lot  of 
land,  with  the  buildings  and  improvements 
thereon,  situated  on  the  west  side  of  Cum- 
berland street,  in  the  city  of  Norfolk,  Vir- 
ginia; that  the  Norfolk  Railway  &  Light 
Company,  a  corporation  organized  under 
the  laws  of  the  state  of  Virginia,  owned  a 
certain  lot  in  the  city  of  Norfolk,  fronting 
on  Cove  street;  that  the  defendant  had 
erected  on  this  lot  a  power  house,  equipped 
with  large  and  heavy  machinery,  consist- 
ing of  boilers,  engines,  dynamos,  condensers, 
and  generators,  for  the  purpose  of  gen- 
erating electric  power,  and,  as  a  part  of  its 
equipment  of  said  power  house,  had  erected 
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in  eonneetion  with  its  buildings  three  or 
more  metal  stacks ;  that  it  was  the  duty  of 
the  defendant  so  to  maintain  and  operate 
its  power  house  and  plant  as  not  to  injure 
or  interfere  with  the  comfort,  use,  and  en- 
joyment by  the  plaintiffs  of  their  property ; 
but,  disregarding  its  duty  in  this  behalf, 
on  the  Ist  day  of  August,  1002,  and  on 
dirers  other  days  prior  thereto  and  oon- 
tinaously  up  to  the  present  time,  the  de- 
fendant did  so  wrongfully  and  unjustly 
operate  and  conduct  its  plant,  or  power 
house,  that  large  columns  of  smoke,  dust, 
cinders,  sparks,  and  soot  had  been  emit- 
ted from  the  stacks  of  the  defendant,  and 
thrown,  propelled,  and  hurled  against,  up- 
on, and  through  the  houses  of  the  plain- 
tiffs on  the  property  aforesaid,  thereby  pre- 
Tenting  its  proper  and  useful  enjoyment  by 
the  plaintiffs;  that  .their  property  had  been 
made  untenantable,  and  that  its  rental  and 
salable  value  had  been  depreciated;  that 
the  houses  of  the  plaintiffs  upon  their  prop- 
erty, as  aforesaid,  had  been  and  were  being 
greatly  shaken  and  damaged,  in  such  a 
manner  as  to  cause  the  same  to  become  and 
be  uncomfortable,  dangerous,  and  unin- 
habitable; that  by  reason  of  the  premises 
the  property  of  the  plaintiffs  had  deterior- 
ated in  value,  both  as  income-producing 
and  af!  marketable  property;  and,  further, 
that  the  defendant,  by  allowing  the  electric 
current  from  the  wires  and  conduits,  or  on 
retiun  circuit,  to  escape  from  its  wires,  or, 
returning  by  ground  circuit,  to  run  over 
and  through  the  pipes  of  metal  placed  to 
carry  water  and  gas  to  the  houses  of  plain- 
tiffs, has  caused  the  metal  pipes,  thus  act- 
ing as  conductors  of  electricity,  to  be  eaten 
up  and  destroyed;  and  that,  although  the 
defendant  has  been  often  requested  by  the 
plaintiffs  to  refrain  and  desist  from  the 
wrongful  ai.J  unjust  operation  and  manage- 
ment of  its  said  plant,  or  power  house,  in 
the  several  ways  hereinbefore  described,  yet 
it  has  refused  to  desist  from  the  said 
wrongful  and  unjust  operation  and  manage- 
ment of  its  plant  as  aforesaid,  to  the  dam- 
a^  of  the  plaintiffs  $2,000. 

To  this  declaration  the  defendant  filed  a 
special  plea,  in  which  it  sets  out  that,  be- 
fore the  time  of  the  committing  of  the  al- 
^«ged  grievances  in  the  declaration  men- 
tioned, the  general  assembly  of  Virginia  had 
Passed  an  act  to  incorporate  the  Virginia 
Electric  Company,  by  which  it  was  pro- 
dded that  it  should  have  power  to  con- 
struct, lease,  purchase,  or  acquire  by  con- 
solidation with  any  other  company  or  com- 
panieg,  and  operate  and  maintain  in  the 
aty  of  Norfolk,  suitable  works,  machinery, 
w  plants  for  the  manufacture  of  electricity, 
nd  for  the  sale  and  distribution  of  the 
■ime;  that  it  should  have  power  to  sell 
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and  distribute  the  same  for  public  or 
private  illumination,  for  heating  and  for 
power,  and  for  any  other  purposes  which 
the  same  might  be  used  for;  that  it  should 
have  power  to  do  such  acts  and  things,  and 
conduct  such  enterprises,  as  might  be  con- 
venient in  connection  with,  or  incidental  to 
the  enjoyment  of,  the  powers  thereinbefore 
conferred,  and  that  it  might,  with  the  con- 
sent of  the  proper  authorities  of  the  city 
of  Norfolk,  use  the  streets  and  roads  there- 
of for  laying  its  mains,  pipes,  wires,  and 
erecting  its  poles;  that  by  an  act  of  the 
legislature,  entitled  "An  Act  to  Incorporate 
the  Old  Dominion  Electrical  Development 
&  Power  Company*'  (Acts  1897,  1898,  chap. 
989,  p.  1020),  it  was  provided  that  the  said 
Old  Dominion  Electrical  Development  k 
Power  Company  should  have  power  to  erect, 
maintain,  and  operate  plants  in  this  state 
for  the  generation  of  electricity  and  the 
supply  of  electric  current  for  its  own  use 
and  for  sale  to  persons,  natural  or  arti- 
ficial, desiring  to  use  the  same  for  heat, 
light,  or  power,  or  any  and  all  use  to 
which  the  electric  current  might  then  or  at 
any  time  thereafter  be  applicable,  and  might 
manufacture,  use,  and  sell,  distribute  and 
furnish,  the  same  for  said  purposes,  and 
all  electrical  supplies  of  all  kinds,  to  all 
and  any  persons  and  corporations,  upon 
such  terms  as  might  be  agreed  upon  by  and 
between  the  contracting  parties;  that  by 
the  7th  section  (page  1022)  of  the  act  last 
above-mentioned,  it  was  provided  that  the 
board  of  directors  of  the  Old  Dominion  Elec- 
trical Development  ft  Power  Company 
should  have  the  power  to  change  the  name 
of  that  company  and  to  adopt  such  other 
iname  as  they  might  deem  proper  upon  the 
fulfilment  of  certain  specified  conditions; 
that  in  pursuance  of  said  power  the  board 
of  directors  changed  the  name  of  the  Old 
Dominion  Electrical  Development  &  Power 
Company  so  that  it  became  and  was  the 
Norfolk  &  Ocean  View  Railway  Company; 
that  said  last-mentioned  company,  by  vir- 
tue of  the  powers  granted  to  it  by  its  acts 
of  incorporation,  acquired  the  works,  prop- 
erty, rights,  privileges,  and  franchises  of 
the  Virginia  Electric  Company;  and  that 
said  Norfolk  ft  Ocean  View  Railway  Com- 
pany thereby  became  and  was  entitled,  em- 
powered, and  authorized  to  do  and  perform 
any,  all,  and  singular  the  acts  referred  to 
in  the  act  of  incorporation  of  the  Virginia 
Electric  Company,  as  well  as  any,  all,  and 
singular  the  acts  requisite,  necessary,  or 
proper  in  connection  with  the  poworfl, 
privileges,  and  rights  of  the  said  company 
in  the  matter  of  carrying  on  the  business 
of  the  said  company.  The  plea  further 
avers  that  on  the  2d  day  of  November,  1899, 
by   an   agreement   entitled    "Agreement   of 
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Consolidation  of  the  Norfolk  Street  Rail- 
road Company  and  the  Norfolk  &  Ocean 
View  Railway  Company  under  the  Name  of 
the  Norfolk  Railway  A,  Light  Company/' 
the  said  Norfolk  Railway  ft  Light  Company 
became  and  was  possessed,  and  still  is  pos- 
sessed, of  any  and  all  and  singular  the 
rights,  franchises,  priyileges,  powers,  works, 
properties,  and  all  other  interests  of  any 
sort  whatever  of  the  said  constituent  com- 
panies, the  Norfolk  Street  Railroad  Com- 
pany and  the  Norfolk  k  Ocean  View  Rail- 
way Company,  and  especially  and  par- 
ticularly the  particular  powers,  privileges, 
and  rights  hereinbefore  more  fully  speci- 
fied as  to  the  operation  and  maintenance 
of  the  plants  of  the  said  companies;  that 
under  the  said  consolidation  agreement  the 
defendant  became  and  was  possessed,  and 
still  it*  possessed,  of  the  said  plant,  power 
house,  and  manufactory,  which  is  the  same 
plant,  power  house,  and  manufactory  as 
are  complained  of  in  the  declaration  of  the 
plaintiffs;  that  not  only  has  it  obtained 
legislative  sanction  and  authority  for  the 
operation  of  the  said  plant,  power  house, 
and  manufactory,  m4.2hinery,  and  boilers, 
but  that  furthermore,  at  divers  times,  the 
defendant  has  obtained  permission  and  au- 
thority from  the  councils  of  the  city  of 
Norfolk  to  instal  the  said  machinery  and 
boilers  in  its  power  house  and  manufac- 
tory; and  further  avers  that,  pursuant  to 
the  legislative  and  municipal  authority 
had  and  obtained  as  aforesaid,  it  has  ever 
since  operated,  and  still  continues  to  oper- 
ate, its  said  plant,  in  a  proper,  careful, 
reasonable,  and  suitable  manner;  that  it 
is  necessary  to  the  proper  carrying  on  of 
defendant's  business  to  operate  and  main^ 
tain  the  said  power  house,  manufactory, 
and  plant  in  the  manner  in  which  it  has 
been  and  is  being  operated ;  and  that  it  has 
done  no  damage  and  occasioned  no  discom- 
fort that  is  not  the  natural,  proximate, 
inevitable,  and  necessary  result  of  such 
proper,  careful,  reasonable,  and  suitable 
operation,  without  this,  that  the  said  de- 
fendant is  guilty  of  the  said  supposed  griev- 
ances, or  any  of  them,  in  manner  and  form 
as  the  said  plaintiffs  hath  above  thereof 
complained;  and  of  this  it  puts  itself  upon 
the  coiintry. 

The  plaintiffs  demurred  to  this  special 
plea,  and  that  demurrer  was  overruled  by 
the  court.  And,  the  plaintiffs  not  with- 
drawing, nor  desiring  to  withdraw,  their 
demurrer,  the  court  gave  judgment  in  favor 
of  the  defendant. 

Section  153,  art.  12,  of  the  Constitution 
[Va.  Code  1904,  p.  ccxlix],  declares  that  the 
term  "  'public-service  corporation'  shall  in- 
clude all  transportation  and  transmission 
companies,  all  gas,  electric  light,  heat,  and 
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power  companies,  and  all  persons  author- 
ised to  exercise  the  right  of  eminent  do- 
main, or  to  use  or  occupy  any  street,  alley, 
or  public  highway,  whether  along,  over,  or 
under  the  same,  in  a  manner  not  permitted 
to  the  general  public." 

Under  the  terms  of  this  definition  it  is 
apparent  the  Norfolk  Railway  ft  Light  Com- 
pany is  to  be  deemed  a  public-service  oor> 
poration. 

It  will  be  observed  that  the  declaration 
nowhere  states  that  the  injury  of  which 
plaintiffs  complain  was  caused  by  any  n^li- 
gent  act  upon  the  part  of  the  defendant. 
The  contention  of  plaintiffs  is  that  in  the 
operation  of  its  plant  the  defendant  wrong- 
fully caused  smoke,  dust,  cinders,  sparka, 
and  soot  from  its  chimney  stacks  to  be 
thrown  and  propelled  upon  and  through  the 
houses  of  the  plaintiffs;  that  by  the  oper- 
ation of  its  heavy  machinery  it  caused  the 
houses  of  the  plaintiffs  to  be  greatly 
shaken  and  damaged;  and  that  by  per- 
mitting the  electric  current  from  its  wirea 
and  conduits,  or  on  return  circuit,  to  escape 
from  its  wires,  or,  returning  by  the  ground 
circuit,  to  run  over  and  through  the  pipes 
placed  to  carry  water  and  gas  to  the  houses 
of  plaintiffs,  the  pipes  had  been  eaten  up 
and  destroyed,  and  the  useful  and  proper 
enjoyment  of  the  property  had  been  im- 
paired, it  had  been  rendered  untenantable, 
and  its  value  diminished. 

The  defendant  replies  that  it  has  oper- 
ated, and  continues  to  operate,  its  plant  in 
a  proper,  careful,  reasonable,  and  suitable 
manner,  in  pursuance  of  legislative  and 
municipal  authority  conferred  upon  it. 

The  question,  therefore,  for  us  to  con- 
sider, is  whether  or  not  the  court  erred  in 
overruling  the  demurrer  to  this  plea. 

The  declaration  sets  forth  a  nuisance. 
The  defendant  justifies  what  it  has  done  by 
pleading  legislative  authority  for  its  acts. 

A  public-service  corporation  is  to  be  con* 
sidered  in  two  aspects.  It  has  duties  which 
it  owes  to  the  public,  and  which  it  must 
perform.  It  has  other  duties,  not  of  a 
public  nature,  which  are  incidental  to  those 
of  a  public  character,  in  the  performance 
of  which  it  stands  upon  the  footing  of  a 
private  corporation.  With  respect  to  the 
duties  of  the  first  class,  it  may  be  said  that, 
in  doing  that  which,  under  the  law,  it  may 
be  required  to  do,  it  cannot  be  considered 
as  doing  an  unlawful  act;  and,  if  a  lawful 
act  be  done  without  negligence,  any  injury 
which  it  occasions  is  damnum  absque  in- 
juria. 

This  aspect  of  the  case  was  before  this 
court  in  Fisher  v.  Seaboard  Air  Line  R, 
Co.  102  Va.  363,  46  S.  E.  381,  where  it  was 
said  that  a  railroad  company  acting  under 
authority  of  law,  whose  road  is  constructed 
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and  operated  with  judgment  and  caution, 
and  without  ne^gligence,  is  not  liable  to  an 
adjacent  landowner  for  damages  resulting 
from  noises,  j&rring,  and  shaking  of  build- 
ings, or  dust  and  smoke  incident  to  the 
running  of  trains ;  for  no  action  lies  for  the 
loss  or  inconTenience  resulting  from  doing 
an  authorized  act  in  an  authorized  waj. 
To  the  authorities  relied  on  in  support  of 
this  case  many  others  may  be  added. 

Beseman  y.  Pennsylvania  R.  Oo.  50  N.  J. 
L  235^    13    Atl.    164,    from    the    supreme 
court  of  New  Jersey,  is  strikingly  in  point. 
That  was  a  suit  for  damages  done  to  the 
houses  and  lands  of  plaintiff  by  the   run- 
ning of  defendant's  trains,  to  which  the  de- 
fendant replied   that  it  acted  under  fran- 
rhises  derived   from   the  public  grant,  and 
that  it  had  built  its  road  and  run  its  trains, 
carrying  merchandise  and  freight,  near  to 
the  lands  of  the  plaintiff;  doing  the  plain- 
tiff no  more  damage  than  that  which  neces- 
sarily   resulted     from    the    transaction    of 
f!ueh  acts  and  business,  and  that  for  such 
incidental  and   unavoidable  damage  it  was 
not    responsible.     The    plaintiff    contended 
that,  with    respect   to    private   property,   a 
railroad  is  per  se  a   nuisance  whenever   it 
thmws    a    detriment,     such     as     would   be 
iirtionable   at   common    law,   on   such  prop- 
erty.   Upon    this    the    court    said:     "That 
this   proposition,    on    which   the   plaintiff's 
ease  rests,  is  a  most  momentous  one,  is  at 
once  apparent.     If    it   should  be  sustained, 
an  illimitable   ffeld   of   litigation  would  be 
opened.     If    a    railroad,    by   the    necessary 
conrron!itant3   of    its    use,   is  an   actionable 
Duisanee    with    respect    to    the    plaintiff's 
property,    so    it    must    be   as    to   all    other 
property    in    its    vicinity.     It   is    not    only 
those  who  are  greatly  damnified  by  the  il- 
legal act  of  another  to  whom  the  law  gives 
redrcsi,  but  its  vindication  extends  to  everj' 
person  who  is  damnified  at  all,  unless,  in- 
deed, the  loss  sustained  be  so  small  as  to 
he  nnnoticeable  by  force  of  the  maxim  *De 
mnimis   non    curat    lex.'     The    noises    and 
other  disturbances  necessarily  attendant  on 
the  operation  of  these  vast  instruments  of 
commerce  are  widespreading,  impairing  in  a 
seiLsible  d^ree  some  of  the  usual  conditions 
open  which  depend  the  full  enjoyment  of 
property  in  their  neighborhood;  and  conse- 
qoently,  if  these   companies  are  to  be  re- 
garded  purely   as  private  corporations,   it 
I  inevitably  results  that  they  must  be  respon- 

lihle  to  each  person  whose  possessions  are 
'  thus  molested.  Such  a  doctrine  would 
i  make  these  companies,  touching  such  land- 

'  owners,  general  tort  feasors.     Their  tracks 

nui  for  miles    through    the    cities  of  the 
state,  and  every  landowner  on  each  side  of 
I  the  track  would  be  entitled  to  his  action; 

I  and  so,  in  the  less  populated  districts,  each 


proprietor  of  lands  adjacent  to  the  road 
would  have  a  similar  right,  and  thus  the 
litigants  would  be  numbered  by  thousands. 
It  is  questionable  whether  the  running  of 
railroads  would  be  practicable  if  subjected 
to  such  a  responsibility.  Nor  is  this  sus- 
ceptibility to  be  sued  on  all  sides  the  only, 
or  even  the  worst,  consequence  of  the  theory 
in  question;  for,  if  these  rights  of  action 
exist,  it  follows,  necessarily,  that  each  of 
the  persons  in  whom  they  are  vested  can 
prevent  the  continuance  of  the  wrong  out 
of  which  such  rights  of  action  arise.  If 
this  plaintiff  should  recover  two  or  three 
verdicts  against  the  defendant  because  of 
the  damage  that  is  inseparable  from  the 
running  of  its  trains,  there  is  plainly  no 
ground  on  which  the  chancellor  could  re- 
fuse to  enjoin  a  continuance  of  the  nui- 
sance. Nor  does  there  appear  to  be  any 
relief  from  such  a  consequence.  The  ag- 
grieved landowner  would  be  the  master  of 
the  situation;  for  there  is  no  law  by  force 
of  which  the  company  could  take  his  land 
in  invitum,  or  compel  him  to  have  his  dam- 
ages assessed  once  for  all.  In  short,  the 
plaintiff's  claim  involves  the  assertion  that 
he  can  put  a  stop  to  the  business  of  the  de- 
fendant at  the  point  in  question.*'  In  con- 
cluding bis  opinion,  the  learned  judge  says: 
"I  find  no  embarrassment  in  disposing  of 
the  present  subject,  for  I  have  put  rail- 
roads in  the  category  of  public  agents,  and 
have  regarded  them  as  possessed  of  all  the 
immunities,  in  the  particular  in  question, 
belonging  to  such  an  office." 

That  railroad  corporations — ^public-serv- 
ice corporations — are  in  many  aspects  to 
be  regarded  as  quasi  public  corporations, 
can  no  longer  be  doubted.  Upon  that  the- 
ory their  duties  are  measured  and  their 
rights  determined;  and  the  control  which 
the  state  asserts,  the  exercise  of  which  is 
becoming  more  and  more  necessary  with  the 
growth  and  development  of  our  transpor- 
tation system,  of  which  railroads  constitute 
so  essential  a  part,  rests  upon  the  public 
character  of  such  corporations.  A  railroad, 
in  the  operation  of  its  trains  in  the  trans- 
portation of  freight  and  passengers,  is  in 
the  exercise  of  a  public  duty,  and  should 
be  permitted  to  apply  the  same  principles 
of  coEstruction  when  it  pleads,  for  its  pro- 
tection, the  powers  conferred  upon  it  by 
the  legislature,  as  are  urged  when  the  obli- 
gations imposed  by  the  same  charter  are 
insisted  upon  in  the  effort  to  compel  such 
corporations  faithfully  to  perform  the 
duties  which  they  have  assumed  with  re- 
spect to  the  public. 

It  would  be  easy  to  multiply  authorities 
along  this  line.  Indeed,  Baltimore  &  P.  R. 
Ck).  V.  Fifth  Baptist  Church,  108  U.  S.  317, 
27  L.  ed.  739,  2  Sup.  Ct.  Rep.   719,   upon 
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which  plaintiffs  in  error  justly  rely  in  an- 
other aspect  of  this  case,  uses  the  following 
language : 

"Undoubtedly  a  railway  over  the  public 
highways  of  the  District,  including  the 
streets  of  the  city  of  Washington,  may  be 
authorized  by  Congress,  and  if,  when  used 
with  reasonable  care,  it  produces  only  that 
incidental  inconvenience  which  unavoidably 
follows  the  additional  occupation  of  the 
streets  by  its  cars,  with  the  noises  and  dis- 
turbances necessarily  attending  their  use, 
no  one  can  complain  that  he  is  incommod- 
ed. Whatever  consequential  annoyance 
may  necessarily  follow  from  the  running 
of  cars  on  the  road  with  reasonable  care  is 
damnum  absque  injuria.  The  private  in- 
oonirenience  in  such  case  must  be  suffered 
for  the  public  accommodation." 

We  shall  not  press  this  view  of  the  case 
further,  for  oounsel  for  plaintiffs  in  error 
state  in  their  brief  that  they  do  not  "seri- 
ously contest"  the  doctrine  enunciated  by 
this  court  in  Fisher  v.  Seaboard  Air  Line 
R.  Co.  8upra. 

But  was  the  defendant  in  error  acting  in 
its  public  capacity  when  it  committed  the 
grievances  complained  of?  Every  allega- 
tion in  the  declaration  is  directed  against 
the  injuries  inflicted  by  the  operation  of 
the  power  house  of  the  defendant.  It  Is 
true  that  an  electric  railway  cannot  be 
operated  without  a  power  house;  it  is  true 
that  an  engine  house  is  a  necessary  adjunct 
to  a  steam  railway;  but  they  are  incidents 
to  the  operation  of  the  road,  with  which 
the  public  has  no  concern. 

Pollock  on  Torts,  at  page  158  of  the  sec- 
ond edition  of  his  work,  says:  "A  railway 
company  is  authorized  to  acquire  land  with- 
in specified  limits,  and  on  any  part  of  that 
land  to  erect  workshops.  This  does  not 
justify  the  company,  as  against  a  particular 
householder,  in  building  workshops  so  situ- 
ated (though  within  the  authorized  limits) 
that  the  smoke  from  them  is  a  nuisance  to 
him  in  the  occupation  of  his  house." 

In  Re  Rhode  Island  Suburban  R.  Co.  22 
R.  I.  457,  52  L.R.A.  879,  48  Atk  592,  it  is 
said:  "A  common  carrier  serves  both  the 
public  and  itself.  It  has  its  public  and 
private  functions.  The  public  part  is  the 
exercise  of  its  franchise  for  the  accommo- 
dation of  the  public;  the  private  part  is 
its  incidental  business,  with  which  the  pub- 
lic is  not  concerned,  and  which  the  company 
manages  for  its  own  interests.  The  com- 
pany carries  passengers  over  its  road  as  a 
public  duty,  but  the  generation  of  the  power 
to  propel  cars  is  the  private  business  of  the 
company.  Whatever  is  necessary  to  the 
exercise  of  the  franchise  is  for  the  benefit 
of  the  public,  but  that  which  pertains 
4L.R^.(N.a) 


simply  to  means  of  supply  is  the  private 
business  of  the  company." 

To  the  same  effect  is  Louisville  &  X- 
Terminal  Co.  v.  Jacobs,  109  Tenn.  727,  61 
L.R.A.  192,  72  S.  W.  957,  where  it  is  said : 
"But  over  and  beyond  this,  we  think  this 
corporation,  in  selecting  a  place  for  its 
roundhouse,  acted  in  a  private  capacity,  and 
is  responsible  for  the  injurious  consequences 
which  may  result  from  its  use." 

In  Beseman  v.  Pennsylvania  R.  Co.  supra^ 
the  court  said:  "The  railroad  company,  in 
selecting  a  place  for  repair  shops  fand 
engine  house]  acted  altogether  in  its  private 
capacity.  Such  location  was  a  matter  of 
indifference  to  the  public:  and  consequent- 
ly, with  respect  to  such  an  act,  the  corpo- 
ration stood  on  the  footing  of  an  individ- 
ual, and  was  entitled  to  no  superior  ini> 
munities." 

In  Baltimore  &  P.  R.  Co.  v.  Fifth  Bap- 
tist Church,  supra,  the  Baptist  church 
claimed  that  its  services  were  habitually 
interrupted  and  disturbed  by  the  hammer- 
ing noises  made  in  the  workshops  of  the 
company,  the  rumbling  of  its  engines  pass- 
ing in  and  out  of  them,  and  the  blowing  off 
of  stea.m;  that  these  noises  were  at  times 
so  great  as  to  prevent  members  of  the  con* 
gregation,  sitting  in  parts  of  the  church 
farthest  from  the  shops,  from  hearing  what 
was  said;  that  the  act  of  blowing  off  steam 
occupied  from  6  to  15  minutes,  and  fre- 
quently compelled  the  pastor  of  the  church 
to  suspend  his  remarks.  The  main  reliance 
of  the  railroad  company  to  defeat  the  action 
was  the  authority  conferred  upon  it  by  the 
act  of  Congress  of  February  5,  1867,  to 
exercise  the  same  powers,  rights,  and  privi- 
leges in  the  construction  of  a  road  in  the 
District  of  Columbia,  the  line  of  which  was 
afterwards  designated,  which  it  could  exer- 
cise under  its  charter  in  the  construction 
of  a  road  in  Maryland,  with  some  excep- 
tions, not  material  here.  By  its  charter  it 
was  empowered  to  make  and  construct  all 
works  whatever  which  might  be  necessary 
and  expedient  in  order  to  the  proper  com- 
pletion and  maintenance  of  the  road.  In 
its  opinion  the  court  says:  "It  is  no  an« 
swer  to  the  action  of  the  plaintiff  that  the 
railroad  company  was  authorized  by  act  of 
Congress  to  bring  its  track  within  the 
limits  of  the  city  of  Washington,  and  to  con- 
struct such  works  as  were  necessary  and 
expedient  for  tl^e  completion  and  main- 
tenance of  its  road,  and  that  the  engine 
house  and  repair  shop  in  question  were 
thus  necessary  and  expendient;  that  they  are 
skilfully  constructed;  that  the  chimneys  of 
the  engine  house  are  higher  than  required 
by  the  building  regulations  of  the  city, 
and  that  as  little  smoke  and  noise  are 
caused  as  the    nature  of  the   business  in 
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them  ^11  permit.  In  the  first  place,  the 
authority  of  the  companf^  to  construct  such 
works  as  it  might  deem  necessary  and  ex- 
fwdient  for  the  completion  and  maintenance 
of  its  road  did  not  authorize  it  to  place 
them  whererer  it  might  think  proper  in 
the  city,  without  reference  to  the  property 
and  riffhts  of  others.  .  .  .  Whatever 
the  extent  of  the  authority  conferred,  it 
was  accompanied  with  this  implied  quali- 
ficiition,  that  the  works  should  not  be  so 
placed  as  by  their  use  to  unreasonably 
interfere  with  and  disturb  the  peaceful  and 
comfortable  enjoyment  of  others  in  their 
property.  Grants  of  privileges  or  powers 
to  corporate  bodies,  like  those  in  question, 
confer  no  liceqise  to  use  them  in  disregard 
of  the  private  rights  of  others,  and  with 
immunity  for  their  invasion." 

In  Ridge  v.  Pennsylvania  R.  Co.  68  N.  J. 
Eq.  172,  43   Atl.    276,  the  Beseman   Case, 
supra,  and  Baltimore  ft  P.  R.  Co.  v.  Fifth 
Baptist  Church,  supra,  are  considered,  and 
the  court  says:     "In  the  latter  case  it  was 
denied  by  the  Supreme  Court  of  the  United 
States  that  the  railroad  had  been  invested 
with  the  privilege   of   building   an   engine 
house  or  repair  shop  next  to  a  church  in  the 
city  of  Washington.    The  court  held  that 
the  ^rant  of  power  did  not  authorize  the 
eorapany  to  place  such  structure  wherever 
it  might  think  proper  in  the  city  without 
reference  to  the  property  or  rights  of  others. 
The  doctrine  of  that  case  was  approved  in 
the  opinion  of  Beseman  v.  Pennsylvania  R. 
Co.  9vpra,  upon  the  ground  that,  in  select- 
ing the  place  for  repair  shops,  the  railroad 
company    acted     altogether    in    a    private 
capacity.    Such   location,   it  was  said,  was 
a  matter  of  indifference  to  the  public,  and 
convquently,  with  respect  to  such  act,  the 
corporation  stood   upon   the   footing  of   an 
indiTidnal,  and  was  entitled  to  no  superior 
immunities.    What   was    meant   was   that, 
while  the  public  was  concerned  that  a  rail- 
road  company    should    have    all    the    ap- 
pliances, including  repair   shops,*  to   make 
its  public  service   effective,   it   was    imma- 
terial to  the  public  where  such  appliances 
were  placed,    so    long   as    the    service    was 
<^eient    Al!  that  concerns  the  public  is  to 
^Te  an  efficient  service  in  the  way  of  trans- 
portation of  persons  and  freight.     The  com- 
pany is  shielded  from  responsibility  for  in- 
cidental    damages     resulting     from     acts 
which  are  necessary  to  bring  about  such 
**"!(*.    In  the  Federal  decision  it  was  ad- 
mitted that  the  company,  by  virtue  of  its 
^nnchise,  had    the    right   to  build    repair 
'iiop*  ftnj  engine   houses,  but,   having  the 
liberty  to  choose    dilTerent    sites    for    its 
rtmctures,  it  was  bound  to  select  one  where 
ther  would  not  inflict  an  injury  upon  the 
Property  of  others." 


In  Rapier  v.  London  Tramways  Co. 
[1893]  2  Ch.  588,  the  syllabus  of  the  opin- 
ion delivered  by  Lindley,  L.  J.,  is  as  follows : 
"The  defendants  were  a  tramway  company, 
who  were  empowered  by  their  act  to  lay 
down  and  construct  two  lines  of  tramway 
according  to  deposited  plans,  together  with 
tYk  works  and  conveniences  connected  there- 
with. The  act  gave  no  compulsory  powers 
for  taking  lands,  and  made  no  special  men- 
tion of  building  stables.  The  defendants 
constructed  the  lines,  and  built  some  large 
blocks  of  stables  near  the  plaintiff's  house 
for  the  horses  employed  in  drawing  the 
cars.  The  plaintiff  complained  of  the  smell 
caused  by  the  stables,  and*  brought  an  ac- 
tion for  an  injunction  to  restrain  the  de- 
fendants from  using  the  stables  so  as  to 
cause  a  nuisance.  Held  (affirming  the  de- 
cision of  Kekewich,  J.)  that,  although 
horses  were  necessary  for  the  working  of 
the  tramways,  the  company  were  not  justi- 
fied by  their  statutory  powers  in  using  the 
stables  so  as  to  be  a  nuisance  to  their  neigh- 
bors, and  that  it  was  no  sufficient  defense 
to  say  that  they  had  taken  all  reasonable 
care  to  prevent  it.** 

Other  aspects  of  this  ease  were  discussed 
before  us,  upon  which  we  have  not  deemed 
it  necessary  to  touch;  and  without  intimat- 
ing any  opinion  upon  them,  except  in  so 
far  as  has  been  herein  expressed,  we  shall 
content  ourselves  for  the  present  with  say- 
ing that  we  are  of  opinion  that  the  Circuit 
Court  should  have  sustained  the  demurrer 
to  the  special  plea. 

A  petition  for  rehearing  having  been 
filed,  the  following  additional  opinion  was 
handed  down  on  February  23,  1906: 

In  the  opinion  delivered  by  the  court 
when  the  judgment  sought  to  be  reviewed 
by  this  petition  for  rehearing  was  pro- 
nounced, it  is  sflid: 

"Tlic  declaration  sets  forth  a  nuisance. 
The  defendant  justifies  what  it  has  done  by 
pleading  legislative  authority  for  its  acts. 

"A  public-service  corporation  is  to  be 
considered  in  two  aspects.  It  has  duties 
which  it  owes  to  the  public,  and  which  it 
must  perform.  It  has  other  duties,  not  of 
a  public  nature,  which  are  incidental  to 
those  of  a  public  character,  in  the  perform- 
ance of  which  it  stands  upon  the  footing  of 
a  private  corporation.  With  respect  to 
the  duties  of  the  first  class^  it  may  be  said 
that  in  doing  that  which,  under  the  law,  it 
may  be  required  to  do,  it  cannot  be  con- 
sidered as  doing  an  unlawful  act;  and  if  a 
lawful  act  be  done  without  negligence,  any 
injury  which  it  occasions  is  damnum  absque 
injuria." 

This  position  is  earnestly  assailed  in  the 
petition  for  a  rehearing,  where  it  is  broad- 
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ly  asserted  that  no  such  distinction  be- 
tween the  public  and  private  functions  of 
a  corporation  exists,  and  that  all  is  lawful 
which  the  legislature  authorises  to  be  done, 
although  the  authority  conferred  be  not 
imperative,  but  merely  permissive.  It  may 
be  that,  in  the  distribution  of  the  duties  of 
a  public-service  corporation  into  those  ofH 
public  and  those  of  a  private  nature,  the 
classification  was  inaccurate  and  unscien- 
tific, though  it  has  the  sanction  of  courts  of 
the  highest  respectability.  By  other  courts 
the  same  conclusion  is  reached  by  a  con- 
sideration of  the  language  used  by  the  legis- 
lature in  the  art  of  incorporation,  and  by 
its  construction  determining  whether  or  not 
the  lawmaking  power  intended  to  permit  an 
act  to  be  done,  or  to  require  its  perform- 
ance,^ -to  confer  a  privilege,  or  to  impose  a 
duty. 

In  the  case  of  Fisher  v.  Seaboard  Air 
Line  R.  Co.  102  Va.  363,  46  S.  E.  381,  the 
position  of  this  court  is  well  stated  in  the 
syllabus :  "A  railroad  company,  acting  un- 
der authority  of  law,  whose  road  is  con- 
structed and  operated  with  judgment  and 
caution,  and  without  negligence,  is  not  lia- 
ble to  an  adjacent  landowner  for  damages 
resulting  from  the  noises,  jarring,  and 
shaking  of  buildings,  dust,  and  smoke,  inci- 
dent to  the  running  of  trains.  No  action 
lies  for  the  loss  or  inconvenience  resulting 
from  doing  an  authorized  act  in  an  author- 
ized way."  This  is  to  be  understood,  of 
course,  in  the  light  of  the  facts  presented 
in  that  record,  where  damages  were  claimed 
for  the  noises,  jarring,  and  shaking  of 
buildings,  dust,  and  smoke  incident  to  the 
running  of  trains.  We  were  of  opinion 
that,  in  the  absence  of  negligence,  no  dam- 
ages could  be  recovered,  for  the  reason  that 
the  road  was  obliged  to  run  its  trains, 
which  could  not  be  done,  whatever  the  de- 
gree of  caution  exercised,  without  the  in- 
conveniences and  injuries  enumerated. 

In  Makely  v.  Southern  R.  Co.  (unreport- 
ed) complaint  was  made  of  the  operation 
of  trains  of  the  defendant  company,  and  of 
a  power  house  maintained  by  it  for  the  pur- 
pose of  lighting  the  various  buildings  in  its 
yards.  There  was  a  bill  praying  an  injunc- 
tion filed  in  the  circuit  court  of  Alexandria, 
which  the  learned  judge  of  that  court  re- 
fused, but  without  prejudice  to  the  right  of 
plaintiff  to  seek  her  remedy  at  law.  There 
was  no  question  made  as  to  the  solvency  of 
the  railway  company  or  its  ability  to  re- 
spond in  any  damages  which  might  be  ad- 
judged against  it.  We  concurred  with  the 
judge  of  the  circuit  court  in  the  opinion 
that,  at  least  in  the  preliminary  stages  of 
the  case,  before  the  right  had  been  estab- 
lished at  law,  it  would  be  improper  to  en- 
join the  defendant  company.  And  just  here 
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it  may  be  proper  to  state  that  while,  upon 
a  petition  for  a  writ  of  error  or  appeal,  this 
court  is  required  to  grant  the  writ  prayed 
for  unless  the  decision  called  in  question 
be  plainly  right,  we  should  not  overrule 
the  decision  of  the  lower  court,  and  grant 
an  injunction  which  it  has  refused,  unless 
the  error  in  refusing  it  be  manifest. 

We  have  mentioned  the  Fisher  Case  and 
the  Makely  Case,  not  with  any  view  to 
vindicating  our  consistency,  but  because  we 
felt  that  it  would  be  well  to  clear  up  any 
doubt  that  might  exist  as  to  the  attitude 
of  this  court  with  respect  to  those  decisions. 

Coming  back  to  the  petition  for  rehear- 
ing, we  find  the  position  of  the  petitioner 
thus  stated:  "The  application  of  this  doc- 
trine of  "private  capacity'  is  wholly  incon- 
sistent with  the  principles  enunciated  in 
the  Fisher  Case.  We  think  that  i^e  fact 
that  the  doctrine  is  wholly  erroneous  can 
easily  be  demonstrated  by  stating  it  in  the 
form  of  a  syllogism,  thus: 

"The  injuries  done  to  property  without 
n^ligence  by  a  public-service  corporation, 
for  which  it  will  be  held  liable,  are  those 
done  by  it  in  its  private  capacity. 

"All  injuries  done  to  property  without 
negligence  by  a  public-service  corporation 
are  done  by  it  in  its  private  capacity;  i.  e., 
by  the  means  and  methods  employed. 

"Therefore  a  public-service  corporation  U 
liable  for  all  injuries  to  property  done  by 
it  without  negligence. 

"The  conclusion  is  manifestly  incorrect, 
and  at  least  one  of  the  premises  must  there- 
fore be  erroneous.  The  second  premise  we 
think  we  have  demonstrated  to  be  correctly 
stated;  that  is,  that  injuries  to  property 
are  the  result  of  the  means  and  methods 
employed,  and  not  of  the  public  service  per- 
formed. The  error  lies,  therefore,  in  the 
first  premise. 

"The  vice  in  this  premise,  and  the  simple 
answer  to  the  various  illustrations  which 
we  have  given  above,  is  demonstrated  by  a 
statement*  of  the  true  principle,  which  is 
that  a  public-service  corporation  acting 
without  negligence,  is  not  liable  for  Injuries 
which  are  the  necessary  consequence  of  the 
performance  of  its  authorized  functions. 
And  we  need  go  no  further  in  search  for 
authority  for  this  position  than  the  Fisher 
Case  itself,  where  the  court,  quoting  from 
Pollock  on  Torts,  said:  *It  is  settled  that 
no  action  can  be  maintained  for  loss  or  in- 
convenience which  is  the  necessary  conse- 
quence of  an  authorized  thing  being  done 
in  an  authorized  manner.' " 

We  must  again  advert  to  the  principle 
that  all  opinions  are  to  be  considered  in  the 
light  of  the  facts  to  which  they  apply,  for 
the  trnnsition  from  an  authorized  to  an  un- 
authorized act — from  that  which  is  lawful 
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to  thAt  which  is  unlawful — ^is  oftentimes 
by  easy  and  almost  imperceptible  gra- 
dations. 60  that,  in  the  enunciation  of  a 
principle,  the  ^e  must  always  be  kept  upon 
the  precise  facts  upon  which  it  is  to  oper- 
ate. 

Almost  all  the  questions  upon  which  the 
law  is  doubtful  or  obscure  arise  at  the  ran- 
ishin^  point  between  contradictory  and  ir- 
reeoocilable  principles,  and  mark  the  effort 
**U>  deduce  harmony  from  the  reciprocal 
struggle  of   discordant   powers."    Burke. 

Law  is  not  an  exact  science.  It  has  no 
EDTariable  standard  by  which  rights  may  be 
measured.  It  does  not  submit  to  inflexible 
rnles  of  logic,  nor  can  it,  in  its  application 
to  th<>  varied  affairs  of  men,  always  clothe 
itself  in  the  form  of  a  syllogism;  and, 
while  we  might  hesitate  to  go  to  the  full 
length  of  the  view  expressed  by  the  great 
moralist  we  have  just  quoted,  it  is  to  a 
large  extent  true  that  "every  human  benefit 
and  enjoyment,  every  virtue  and  every  pru- 
dent set,  is  founded  on  compromise  and 
barter." 

We  should  not,  therefore,  have  been  dis- 
pMed  to  abandon  our  position,  even  though 
it  had  failed  when  subjected  to  the  syl- 
logistie  test;  but  we  are  not  prepared  to 
admit  that  the  test  has  been  correctly  ap- 
plied. We  do  not  admit  the  truth  of  the 
minor  premise.  We  do  not  admit  that  all 
injnries  done  to  property  without  negli- 
gence by  public-service  corporations  are 
done  by  them  in  their  private  capacity. 

All  injuries  done  to  property  without 
negligence  by  a  public-service  corporation 
for  which  it  will  be  held  liable,  it  may 
perhaps  be  conceded,  are  done  by  it  in  its 
private  capacity;  but  there  are  injuries 
*wie  by  it  in  its  public  capacity  for  which 
it  will  not  be  held  liable,  and  in  that  dis- 
tinction is  to  be  found  the  very  gist  of  this 
oontroversy. 

Nor  can  we  concur  in  the  answer  which 
the  petitioner  suggests  to  the  illustrations 
▼hich  it  had  given.     We  cannot  admit  that 
t  pnhlic-servioe  corporation,  acting  without 
Begligence,  is,  under  all  circumstances,  ir- 
responsible   for    injuries    which    are    the 
Mcesaaiy  consequence  of  the  performance 
^  its  authorized  functions.    There  must  be 
Kkmething  more  than  authority   to  do  the 
*et  complained  of.     It  must  be  an  act  which 
^  corporation  is  required  to  perform, — a 
^otT  which   it  owes  and   which    has   been 
imposed    upon    it    by    the    legislative    act 
granting  the  charter  by  which  it  exists, — 
^  at  least  it  must  appear  that  the  par- 
^eolai  act   complained   of    and    immunity 
ffom  its  consequences  were  within  the  con- 
^plation  of  the   legislature.     It   is   true 
^t  in  Pollock  on    Torts,  quoted   in   the 
^W  Case,  supra,    it    is    said  that   ''no 
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action  can  be  maintained  for  loss  or  incon- 
venience which  is  the  necessary  consequence 
of  an  authorized  thing  being  done  in  an 
authorized  manner."  But  Pollock  also 
says,  in  his  second  edition,  at  page  158: 
"A  railway  company  is  authorized  to  ac- 
quire la&d  within  specified  limits,  and  on 
any  part  of  that  land  to  erect  workshops. 
This  does  not  justify  the  company,  as 
against  a  particular  householder,  in  build- 
ing workshops  so  situated  (though  within 
the  authorized  limits)  that  the  smoke  from 
them  is  a  nuisance  to  him  in  the  occupation 
of  his  house."  The  two  statements  by  the 
same  author  are  apparently  opposed  to  each 
other,  and  yet  may  be  in  entire  harmony  as 
applied  to  varying  conditions  of  facts. 

In  Metropolitan  Asylum  District  ▼.  Hill 
(1880,  1881)  L.  R.  6  App.  Cas.  193,  the 
metropolitan  poor  act,  authorizing  the  for- 
mation of  districts  and  district  asylums 
for  the  care  and  cure  of  sick  and  infirm 
poor,  created  corporations  for  that  purpose, 
and  gave  authority  to  the  poor-law  board 
to  issue  directions  to  these  corporations, 
enabled  them  to  purchase  lands  and  erect 
buildings  for  the  purposes  of  the  act,  and 
made  the  rates  of  parishes  and  unions  liable 
for  the  outlay  thus  incurred.  But  it  does 
not,  by  direct  and  imperative  provisions, 
order  these  things  to  be  done,  so  that  if,  in 
doing  them,  a  nuisance  is  created  to  the 
injury  of  the  health  or  property  of  persons 
resident  in  the  neighborhood  of  the  place 
where  the  land  is  purchased  or  the  build- 
ings erected,  it  does  not  afford  to  these  acts 
a  statutory  protection.  And,  therefore, 
where  such  nuisance  was  found  as  a  fact, 
it  was  held  that  the  district  board  could 
not  set  up  the  statute,  nor  the  orders  of 
the  poor-law  board  under  it,  as  an  answer 
to  an  action,  or  to  prevent  an  injunction 
issuing  to  restrain  the  board  from  continu- 
ing the  nuisance;  and  in  continuing  his 
opinion  Lord  Blackburn  states  this  prin- 
ciple: "On  those  who  seek  to  establish 
that  the  legislature  intended  to  take  away 
the  private  rights  of  individuals  lies  the 
burden  of  showing  that  such  an  intention 
appears  by  express  words  or  necessary 
implication.'*'  And  per  Lord  Watson  it  was 
said:  "Where  the  terms  of  a  statute  are 
not  imperative,  but  permissive,  the  fair 
inference  is  that  the  legislature  intended 
that  the  discretion,  as  to  the  use  of  the 
general  powers  thereby  conferred,  should  be 
exercised  in  strict  conformity  with  private 
rights." 

That  case  finely  illustrates  the  effect  of  a 
statute  merely  permissive  in  its  terms. 

In  London,  B.  &  S.  C.  R.  Co.  v.  Truman 
(1886)  L.  R.  11  App.  Cas.  45,  a  railway 
company  were  authorized  among  other 
things  to  carry  cattle,  and  to  purchase  by 
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agreement,  in  addition  to  the  lands  which 
they  were  empowered  to  purchase  compul- 
sorily,  any  lands,  not  exceeding  in  the 
whole  50  acres,  in  such  places  as  should  be 
deemed  eligible,  for  the  purpose  of  provid- 
ing additional  stations,  yards,  and  other 
conveniences  for  receiving,  loading,  or  keep- 
ing any  cattle,  goods,  or  things  conveyed  or 
intended  to  be  conveyed  by  the  railway,  or 
for  making  convenient  roads  or  ways  there- 
to, or  for  any  other  purposes  connected  with 
the  undertaking  which  the  company  should 
judge  requisite.  The  company  were  also 
empowered  to  sell  such  additional  lands 
and  to  purchase  in  lieu  thereof  other  lands 
which  they  should  deem  more  eligible  for 
the  aforesaid  purposes,  and  so  on  from  time 
to  time.  The  act  contained  no  provision  for 
compensation  in  respect  of  lands  so  pur- 
chased by  agreement.  Under  this  power  the 
company,  some  yenr*  at^^cr  the  expiration  of 
the  compulsory  powers,  boci^i^M  \v\d  ad- 
joining one  of  their  stations,  and  used  it  as 
a  yard  or  dock  for  their  cattle  traffic.  To 
the  occupiers  of  houses  near  the  station  the 
noise  of  the  cattle  and  drovers  was  a 
nuisance  which,  but  for  the  act,  would  have 
been  actionable.  There  was  no  negligence 
in  the  mode  in  which  the  company  conduct- 
ed the  business.  Held,  that  the  purpose 
for  which  the  land  was  acquired  being  ex- 
pressly authorized  by  the  act,  and  being 
incidental  and  necessary  to  the  authorized 
use  of  the  railway  for  the  cattle  traffic,  the 
company  were  authorized  to  do  what  they 
did,  and  were  not  bound  to  choose  a  site 
more  convenient  to  other  persons;  and  that 
the  adjoining  occupiers  were  not  entitled  to 
an  injunction  to  restrain  the  company,  dis- 
tinguishing between  the  case  of  Metropoli- 
tan Asylum  District  v.  Hill,  just  cited. 
Among  those  who  delivered  opinions  in  this 
case  was  Lord  Blackburn,  from  whom  we 
have  just  quoted,  who  says,  in  part:  "I 
do  not  think  there  can  be  any  doubt  that  if, 
on  the  true  construction  of  a  statute,  it 
appears  to  be  the  intention  of  the  legis- 
lature that  powers  should  be  exercised, 
the  proper  exercise  of  which  may  occasion 
a  nuisance  to  the  owners  of  neighboring 
land,  and  that  this  should  be  free  from 
liability  to  an  action  for  damages,  or  an 
injunction  to  prevent  the  continued  proper 
exercise  of  those  powers,  effect  must  be 
given  to  the  intention  of  the  legislature," — 
again  resting  the  case  upon  a  proper  con- 
struction of  the  act  of  incorporation.  In 
this  cape  the  House  of  Lords  reversed  the 
decisions  of  the  court  of  appeal,  and  of 
North,  J.,  which  is  to  be  found  in  L.  R  25 
Gh.  Div.  426.  It  undertakes  to  distinguish 
while  it  does  not  overrule.  Metropolitan 
Asylum  District  v.  Hill,  supra^  and  seems 
to  rest  upon  the  exprefw  terms  of  the  act 
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of  Parliament  under  consideration.  It  is 
at  most  merely  persuasive  authority,  and  if 
it  decides  that  a  merely  permissive  author- 
ity from  the  legislature  confers  complete 
immunity  from  acts  which  constitute  a 
nuisance,  if  not  negligently  performed,  it 
would  be  irreconcilable  with  other  English 
cases  of  high  authority, — indeed,  of  equal 
authority  with  itself, — with  the  decisions  of 
the  Supreme  Court  of  the  United  States, 
and  with  those  of  state  courts,  to  which 
we  shall  presently  advert. 

In  Cogswell  v.  New  York,  N.  H.  &  H.  R. 
Co.  103  N.  Y.  10,  56  Am.  Rep.  6,  note.  8 
N.  E.  537,  the  syllabus  is  as  follows : 

"Whether  the  legislature  can  authorize 
a  railroad  corporation  to  maintain  an  en- 
gine house,  under  circumstances  which,  if 
maintained  by  an  individual,  would,  by  the 
common  law,  constitute  a  nuisance  to 
private  property,  without  providing  com- 
pensation, queer  e, 

"But  if  this  should  be  conceded,  never- 
theless the  statutory  sanction  which  will 
justify  an  injury  by  a  railroad  corporation 
to  private  property  without  making  com- 
pensation therefor,  and  without  the  consent 
of  the  owner,  must  be  express,  or  ^ven  by 
clear  and  unquestionable  implication  from 
the  powers  expressly  conferred,  so  that  it 
can  fairly  be  said  that  the  legislature  con- 
templated the  doing  of  the  very  act  which 
occasioned  the  injury;  it  may  not  be  pre- 
sumed from  a  general  grant  of  authority. 

"Where  the  terms  of  a  statute  giving  au- 
thority to  such  a  corporation  are  not  im- 
perative, but  permissive,  this  does  not  con- 
fer license  to  commit  nuisance,  although 
what  is  contemplated  by  the  statute  cannot 
be  done  without." 

In  Bohan  v.  Port  Jervis  Gaslight  Co.  122 
N.  Y.  at  page  18,  9  L.R.A.  at  page  711,  25 
N.  E.  at  page  246,  it  is  said  that: 

"Although  the  acts  complained  of  are 
inseparably  connected  with  the  carrjnns:  oa 
of  the  business  itself,  and  the  resulting 
damages  a  •  necessary  consequence,  if  those 
acts  constitute  a  nuisance  per  se,  it  is  not 
necessary  to  show  negligence  in  order  to 
sustain  a  recovery. 

"Every  person  is  bound  to  make  a  rea- 
sonable use  of  his  property,  having  respect 
for  his  neighbor's  right.  A  use  which  pro- 
duces destructive  vapors  and  noxious  smellsi 
resulting  in  material  injury  to  the  property 
and  the  comfort  of  those  dwelling  in  the 
neighborhood,  is  not  reasonable,  and  is  * 
nuisance  per  ae. 

"As  a  general  rule  corporations  author- 
ized by  statute  to  carry  on  a  business,  s^ 
though  it  may  be  of  a  quasi  public  char- 
acter, are  under  the  same  obligations  to 
make  a  reasonable  use  of  their   properly 
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and  to  respect  the  rights  of  others  as  are 
citizens. 

"While  the  legislature  may  authorize  acts 
vbieh  would  otherwise  be  a  nuisance,  when 
ihey  affect  or  relate  to  matters  in  which  the 
public  have  an  interest,  or  over  which  they 
have  control,  the  statutory  authority  which 
affords  immunity  for  such  acts  must  he  ex- 
pn^«,  or  a  clear  and  unquestionable  impli- 
cation from  powers  expressly  conferred,  and 
it  must  appear  that  the  legislature  con- 
templated the  doing  of  the  very  act  which 
o«a*ioned  the  injury.'* 

This  whole  subject   is  considered  by  the 
Supreme   Court    of    the   United    States,   in 
Baltimore   k    P.    R.    Co,   v.    Fifth    Baptist 
Church,  108  U.  S.  317,  27  L.  ed.  739,  2  Sup. 
Ct.  Rep.  719,   which  was  decided  in    1883, 
and  has  met  with   general   approval.     The 
Baltimore   &    Potomac   Railroad    Company 
was  authorized  by   act  of  Congress  to  lay 
iU  track  within  the  limits  of  the  city  of 
Waithington,  and  to  construct  other  works 
necessary  and  expedient  to  the  proper  com- 
pletion and  maintenance   of  its   road.    It 
erected  an  engine  house  and  machine  shop 
OIL  a  parcel  of  land  immediately  adjoining 
the  church,  and  used  them  in  such  a  way 
as  to  disturb,  on  Sundays  and  other  days, 
the  congregation  assembled  in  the  church, 
to  interfere  with  religious  exercises  therein, 
break  up  its  Sunday  Schools,  and  destroy 
the  value  of  the  building  as  a  place  of  pub- 
lic worship.     Suit  was  brought  against  the 
railroad  company   to  recover  damages,  and, 
among    other     defenses,     the     company  re- 
lied  upon    statutory    authority;    and    its 
coansel   undertook    to    maintain    that    "no 
Action  will  lie  and  no  recovery  can  be  had 
tor  doing  that    which    the   law   authorizes 
the  party  to  do,  and  that  cannot  be  adjudged 
i  nuisance  and  be  held  unlawful  which  the 
law  declares  to  be  lawful."    Answering  that 
contention,  Mr.  Justice  Field  says; 

**Thc  authority  of  the  company  to  con- 
struct such  works  as  it  might  deem  neces- 
^^T  Md  expedient  for  the  completion  and 
Biaintenance  of  its  road  did  not  authorize 
it  to  place  them  wherever  it  might  think 
proper  in  the  city,  without  reference  to  the 
property  and  rights  of  others.  As  well 
^M  it  be  contended  that  the  act  permit- 
^  it  to  place  them  immediately  in  front 
of  the  President's  house  or  of  the  Capitol, 
^^  in  the  most  densely  populated  locality. 
^'W,  the  corporation  does  assert  a  right 
^  phu»  its  works  upon  property  it  may 
*^nire  anywhere  in  the  city.  Whatever 
the  extent  of  the  authority  conferred,  it  was 
••^mpanied  with  this  implied  qualifica- 
tion, that  the  works  should  not  be  so  placed 
*'  hj  tlieir  use   to    unreasonably   interfere 


with  and  disturb  the  peaceful  and  comfort- 
able enjoyment  of  others  in  their  property. 
Grants  of  privileges  or  powers  to  corporate 
bodies,  like  those  in  question,  confer  no 
license  to  use  them  in  disregard  of  the 
private  rights  of  others,  and  with  immu- 
nity for  their  invasion.  Tlie  great  principle 
of  the  common  law,  which  is  equally  the 
teaching  of  Christian  morality,  so  to  use 
one*s  property  as  not  to  injure  others,  for- 
bids any  other  application  or  use  of  the 
rights  and  powers  conferred. 

**T7ndoubtedly,  a  railway  over  the  public 
highways  of  the  District,  including  the 
streets  of  the  city  of  Washington,  may  be 
authorized  by  Congress,  and  if,  when  used 
with  reasonable  care,  it  produces  only  that 
incidental  inconvenience  which  unavoidably 
follows  the  additional  occupation  of  the 
streets  by  its  cars,  with  the  noises  and  dis- 
turbances necessarily  attending  their  use, 
no  one  can  complain  that  he  is  incommoded. 
Whatever  consequential  annoyance  may 
necessarily  follow  from  the  running  of  cars 
on  the  road  with  reasonable  care  is  dam- 
num absque  injuria.  The  private  incon- 
venience in  such  case  must  be  suffered  for 
the  public  accommodation." 

It  is  said  in  the  petition  that  the  latter 
part  of  this  quotation  is  a  dictum.  W^e 
hardly  think  so;  but  even  if  it  were,  it  is 
the  dictum  of  a  judge  whose  great  ability 
entitles  his  every  utterance  to  the  highest 
respect,  and  is  sanctioned  by  the  concur- 
rence of  the  entire  court.  We  may  safely 
consider  that  opinion  as  expressing  the  fixed 
views  of  the  Supreme  Court  of  the  United 
Stiites  upon  the  questions  discussed. 

The  legislative  authority  relied  upon  in 
this  case— Acts  1897,  1898,  chaps.  463,  989, 
pp.  405,  1020,  respectively — is  as  follows: 

At  S  2.  p.  496,  occurs  the  following  lan- 
guage: "The  said  company  shall  have 
power  to  construct,  lease,  purchase,  or  ac- 
quire by  consolidation  with  any  other  com- 
pany or  companies,  and  operate  and  main- 
tain in  the  city  of  Norfolk,  or  both,  and  in 
any  other  city,  town,  or  village  in  the  said 
county,  suitable  works,  machinery,  and 
plantM  for  the  manufacture  of  electricity, 
and  for  the  sale  and  distribution  of  the 
same;  and  it  shall  have  power  to  sell  and 
distribute  the  same  for  public  and  private 
illumination,  for  heating,  for  power,  and  for 
any  other  purposes  which  the  same  may  be 
used  for;  and  it  shall  have  power  to  do  such 
acts  and  things,  and  conduct  such  enter- 
prises, as  are  convenient  in  connection 
with,  or  incidental  to  the  enjoyment  of,  the 
powers  hereinabove  conferred,  and  may, 
with  the  consont  of  the  proper  autlmrities 
of  the   city  of  Norfolk,  and  of  such  other 
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dty  or  county  as  are  named  above,  use  the 
streets  and  roads  thereof  for  laying  its 
mains,  pipes,  and  wires  and  erecting  its 
poles." 

And  at  |  3,  p.  1020,  it  is  declared  that: 
'The  said  company  is  authorized  to  pro- 
mote, establish,  and  maintain  the  business 
«of  a  general  railway  and  electrical  company. 
To  erect,  maintain,  and  operate  plants  in 
this  state  for  the  generation  of  electricity 
and  the  supply  of  electric  current  for  its 
own  use  and  for  sale  to  persons,  natural  or 
artificial,"  etc. 

In  these  quotations  is  found  the  sole  au- 
thority of  the  defendant  to  permit  or  to  re- 
quire, to  excuse  or  to  justify,  it  in  the  per- 
formance of  the  acts  complained  of  in  this 
suit.  The  case  is,  therefore,  plainly  to  be 
classed  with  Baltimore  &  P.  R.  Co.  v.  Fifth 
Baptist  Church,  and  other  cases  which  we 
have  cited,  in  which  the  effect  of  legis- 
lative authority  has  been  discussed.  It  will 
be  seen  that  the  language  is  not  imperative, 
but  permissive,  and  that  it  does  not  confer 
statutory  sanction  for  the  commission  of 
a  nuisance  in  any  way  whatever,  and  most 
assuredly  cannot  be  said  to  confer  it  in  ex- 
press terms,  "or  by  clear  and  unquestion- 
able implication  from  the  powers  given," 
BO  that  it  cannot  be  fairly  said  that  "the 
legislature  contemplated  the  doing  of  the 
very  act  which  occasioned  the  injury,"  and 
immunity  is  not  to  be  presumed  from  a 
general   grant   of   authority. 

But  it  is  said  that  the  decision  in  this 
ease,  if  permitted  to  stand,  will  "practically 
debar  the  use  of  many  of  the  most  import- 
ant and  developing  features  of  our  modem 
growth." 

It  would  be  a  source  of  regret  if,  in  the 
administration  of  justice  by  the  establish- 
ment and  enforcement  of  sound  principles, 
the  prosperity  of  our  people  should  be  hin- 
dered or  checked,  but  it  would  be  not  only 
a  source  of  regret,  but  of  reproach,  if  mate- 
rial prosperity  were  stimulated  and  encour- 
aged by  a  refusal  to  give  to  every  citizen  a 
remedy  for  vn*ongs  he  may  sustain,  even 
though  inflicted  by  forces  which  constitute 
factors  in  out  material  development  and 
growth.  Courts  have  no  policies,  and  can- 
not permit  consequences  to  iufluenoe  their 
judgments  further  than  to  serve  as  warn- 
ings and  incentives  to  thorough  investiga- 
tion and  careful  consideration  of  the  causes 
submitted  to  them.  Those  duties  being 
faithfully  performed,  courts  may  await  the 
result  with  patience,  if  not  always  with 
confidence,  and  say,  with  the  great  Lord 
Mansfield,  **Fiat  juatitia,  ruai  ccelum.'* 

The  petition  to  rehear  is  denied. 
4L.R.A.(N.S.) 


IOWA  SUPREME  COURT. 
W.  T.  BUTSON,  Appt., 

V. 

HOME    SAVINGS    &   TRUST    COMPAN^^ 
et  al. 

(—  Iowa,  —,  105  N.  W.  645.) 

Loan  ABSociAtion — account — ^net  Amoiint  of 
loAn. 

1.  In  case  of  an  advance  by  one  loan 
association  to  take  up  a  loan  in  another 
upon  stock  which  has  partly  matured,  the 
net  amount  of  the  loan  is  the  sum  still  due, 
and  not  the  face  value  of  the  loan,  although 
the  latter  amount  is  charged  on  the  books 
of  the  association,  and  a  credit  as  of  an  ad- 
vance payment  thereon  given  for  the  with- 
drawal value  of  the  stock  in  t&e  other  as- 
sociation. 

Same — action  by  receiver. 

2.  That  an  action  to  foreclose  a  mort- 
gage against  a  borrower  from  a  buildings 
and  loan  association  is  brought  by  a  re- 
ceiver does  not  deprive  the  borrower  of  the 
benefit  of  a  statute  providing  that^  when 
such  association  seeks  to  enforce  one  of  its 
contracts,  no  greater  recovery  can  be  had 
than  the  net  amoimt  of  principal  actually 
received,  with  interest  at  not  to  exceed  a 
certain  rate  on  the  net  amount  of  the  loan. 
Same— credits— reduction  of  loan. 

9.  The  character  of  a  payment  to  a 
building  and  loan  association  as  one  in  re- 
duction of  the  loan  is  not  changed  by  the 
fact  that,  as  a  matter  of  bookkeeping,  the 
credit  is  not  in  fact  applied  upon  the  loan, 
but  is  entered  upon  some  other  account. 

(January  16,  1906.) 

APPEAL  by  plaintifir  from  a  decree  of 
the  District  Court  for  Calhoun  Coun- 
ty in  favor  of  cross  petitioner  in  a  proceed- 
ing to  cancel  a  mortgage  in  which  a  fore- 
closure was  sought  by  cross  petition.  Modi- 
fied and  aflirmed. 
The  facts  are  stated  in  the  opinion. 


Case  Note. — Building  association;  trans- 
fer of  amount  from  another  association; 
principal  of  loan. — A  search  for  eases  in 
which  the  questi<m  what  is  to  be  deemed 
the  amount  loaned  by  a  loan  association  tak- 
ing over  a  loan  made  by  another  associa- 
tion has  disclosed  only  one,  that  of  Neal  t. 
New  Orleans  Loan,  Bldg.  ft  Sav.  Asso.  100 
Tenn.  607,  46  S.  W.  765,  which,  in  holding 
that  a  borrower  from  a  loan  association, 
who,  at  the  instance  of  liquidators  of  such 
association,  applies  for  membership  in  a 
new  association,  and  for  a  loan  of  the  origin- 
al amount,  and  who  receives  from  the  new 
association  a  check  for  such  amount,  which 
he  indorses  to  the  liquidators,  and  which 
they  transfer  back  to  the  new  association, 
is,  in  settling  with  the  new  association,  en- 
titled to  be  credited  with  payments  made 
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Messrs.  Healy  Brothers  &  Kelleher,  for 

appellant: 

The  proTisioiiB  of  the  statute  are  appli- 
cible  to  every  foreclosure  against  a  bor- 
rower. 

Iowa  Deposit  &  L.  Go.  t.  Matthews,  126 
Iowa,  743,  102  N.  W.  817. 

Messrs.  W.  H.  Bremner,  W.  A.  Graluun, 
S.  A.  Shnlar,  and  Frick  &  Crandall  for  ap- 
pellees. 

WetTer,  J.,  delivered  the  opinion  of  the 
arart: 

On  April  18,  1896,  the  plaintiff  was  the 
owner  and  holder  of  five  shares  of  stock  in 
i  building  and  loan  association  known  as 
ih»  '^owa    Deposit    ft    Loan    Gompany." 
Prior  to  the  date  named  plaintiff  had  ob- 
tained a  loan  from  aaid  association  in  the 
lom  of  $300,  to  be  paid  in  the  usual  man- 
ner by  maturing   the   aforesaid   shares  of 
^oA.    The  payment  of  the  loan  was  fur- 
ther secured  by  a  mortgage  upon  the  plain- 
tiTs  property,  and  the  stock  at  this  time 
hid  been  so  far  paid  up  that  it  had  a  with- 
drawal value    of    $125.51.    At   this    point 
dealings  between  plaintiff  and  the  defend- 
ant Home  Savings  A  Trust  Company  began. 
Ihis  company  paid  for  the  plaintiff  to  the 
deposit    and    loan    company    the    sum    of 
^174.40,  being  the   difference  between   the 
original   loan,    $300,    and   the    withdrawal 
nine  of  plaintiff's  stock,  $125.51.     By  this 
transaction  the  loan  from  the  deposit  and 
loan  company  was  satisfied  and  the  mort- 
age was  thereupon  released.    The  plaintiff 
tl»en  snhscrihed  for  five  shares  of  stock  in 
the  Home  Savings  ft  Trust  Oompany,  and 
»Te  to  said  company  his  written  obligation 
to  it  for  the  sum  of  $300,  and  secured  the 
^me  by  a   pledge   of    the   said   last    five 
**re8  of  stock  and  by  the  mortgage  now  in 
wntroversy.    In    the    papers    executed    be- 
tween the  plaintiff  and  defendant  the  only 
rrferoice  made  to  the  transaction  with  the 
^posit  and  loan  oompany  was  in  the  foUow- 
Q^r  clause,  indorsed  upon  or  attached  to  the 


certificate  issued  to  the  plaintiff:  "In  con- 
sideration of  the  transfer  of  five  shares  of 
stock  from  the  Iowa  Deposit  ft  Loan  Com- 
pany to  the  Home  Savings  ft  Trust  Com- 
pany, l>es  Moines,  Iowa,  when  forty-five 
monthly  deposits  have  been  made  on  this 
stock  to  the  said  Home  Savings  ft  Trust 
Company,  this  certificate  shall  be  treated 
as  matured  and  the  holder  thereof  shall  be 
entitled  to  receive  its  full  book  value  in 
cash."  While  the  note  and  mortgage  in 
question  were  made  and  delivered  upon  the 
theory  that  said  Home  Savings  ft  Trust 
Company  had  made  to  the  plaintiff  a  loan 
of  $300,  said  defendant  did  not,  in  fact, 
except  by  way  of  alleged  credit  herein- 
after mentioned,  lend,  pay,  or  advance  to  or 
for  plaintiff  any  other  sum  or  amount  than 
the  said  item  of  $174.49,  which  was  required 
to  enable  the  latter  to  take  up  his  obliga- 
tion to  the  deposit  and  loan  company. 
Thereafter  the  plaintiff  continued  to  make 
monthly  payments  to  the  said  Home  Sav- 
ings ft  Trust  Company  on  said  five  shares 
of  stock,  as  well  as  payments  of  premiums 
and  interest  on  the  basis  of  a  loan  of  $300, 
f(>r  the  period  of  about  thirty-nine  months. 
The  aggregate  of  payments  thus  made  is 
$240.60,  distributed  as  follows:  Stock 
dues,  $117;  premiums,  $70.20;  interest, 
$68.50;  and  fines,  $3.90.  At  the  end  of  said 
period  of  thirty-nine  months  the  Home  Sav- 
ings ft  Trust  Company  went  into  voluntary 
liquidation,  the  defendant  W.  H.  Bremmer 
being  appointed  trustee  to  take  charge  of 
and  wind  up  the  business  of  the  corpora- 
tion. Thereupon  the  plaintiff  made  no 
further  payments  upon  his  said  obligation, 
but  later  made  to  said  Home  Savings  ft 
Trust  Company  and  to  its  said  trustee  a 
written  offer  and  tender  to  pay  the  ad- 
ditional sum  of  $100,  and  demanded  a  sur- 
render of  his  nota  and  a  cancelation  of  the 
mortgage.  The  tender  being  refused,  plain- 
tiff instituted  this  action  on  April  11,  1902, 
for  an  accounting  concerning  the  amount 
due  to  the  said  corporation  and  to  enforce 


to  the  old  association,  seems  in  effect  to 
^  tbs  same  oonclusion  as  is  reached  in 
«^T90N  y.  HoMB  Sat.  ft  T.  Co.  The  ground 
^  the  decision,  however,  is  different,  and 
8  thus  stated  by  the  court:  **The  solution 
■n  the  Ration  depends  upon  a  proper 
^mtanding  of  the  relations  existing  be- 
^een  the  old  and  the  new  company.  If 
^w  transaction  with  the  two  associations 
*^  distinct  and  independent  of  each 
^^^,  then  it  is  obvious  the  defendant  com- 
P*^  can  only  be  charged  with  payments 
^^^  to  it;  but  if  it  appears  the  defendant 
^^sumed  the  place  of  the  old  company,  and 
»«««Kied  to  all  its  rights,  then  it  must  be 
^"Jewted  with  all  its  burdens.  ...  We 
ire  constrained  to  view  the  transaction 
yilh  the  new  company  as  simply  a   oon- 


tinuation  of  the  original  contract.  It  was 
simply  a  transfer  of  the  loan  and  mortgage 
from  the  old  to  the  new  oompany,  accom- 
plished by  the  execution  of  the  new  instru- 
ments. The  consideration  for  the  new 
mortgage  was  the  cancelation  of  the  old 
mortgage  and  the  extinguishment  of  the 
old  note  by  the  execution  of  the  new  note, 
which  was  effected  under  the  substitutional 
arrangement  between  the  companies." 

The  case  in  hand  is  also  supported  by 
such  decisions  as  Interstate  Bldg.  ft*  L. 
Asso.  V.  Holland,  66  S.  C.  448,  43  S.  E.  978. 
which  holds  that  a  nonborrowing  member 
of  a  loan  association  who  subsequently  be- 
comes a  borrowing  member  is  entitled  to 
credit  on  his  loan  of  the  withdrawal  value 
of  his  stock  at  the  time  of  the  loan. 
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cancelation  of  the  mortgagee,  offering  at 
the  same  time  to  pay  whatever  amount 
should  be  found  justly  due  from  him. 
Thereafter,  on  October  4,  1902,  the  insol- 
vency of  the  corporation  being  apparent,  its 
afTairs  were  pla>ced  in  the  hands  of  the  de- 
fendant Whisenand,  as  receiver,  for  settle- 
ment. Prior  to  the  appointment  of  the  re- 
ceiver the  corporation  and  its  trustee  filed 
their  joint  answer  herein,  averring  that  the 
loan  to  plaintiff  was  for  $300,  and  that 
after  giving  due  credit  for  the  withdrawal 
value  of  the  stock  in  the  deposit  and  loan 
company,  and  for  all  payments  since  made, 
there  was  still  due  from  plaintiff  $174.03, 
for  which  sum  by  way  of  cross  bill  they 
asked  judgment  and  foreclosure  of  the  mort- 
gage. After  the  appointment  of  the  re- 
ceiv/v  he  became  a  party  defendant  to  this 
action,  and  filed  his  separate  answer  and 
cross  bill.  His  answer  repeats  in  substance 
the  averments  made  in  the  ans'wer  of  his  co- 
defendants,  admits  the  payments  made,  ad- 
mits the  withdrawal  value  of  plaintiff's 
stock  is  $206.60,  but  alleges  that,  by  reason 
of  an  impairment  of  the  capital,  plaintiff 
has  become  liable  to  certain  assessments 
amounting  to  $113.81,  and  that  there  is  still 
due  vi\yon  the  debt  from  plaintiff  the  sum  of 
$174.03,  for  which  sum  he  demands  fore- 
closure of  the  mortgage.  Later  said  re- 
ceiver amended  his  answer  and  cross  pe- 
tition, and  increased  his  claim  for  recovery 
upon  the  note  and  mortgage  to  $297.03. 
Plaintiff's  reply  to  the  cross  petition  con- 
tains substantially  a  reaverment  of  the 
matters  contained  in  his  petition.  On  trial 
of  the  issues  joined  the  district  court  found 
against  the  plaintiff,  dismissing  his  bill, 
and  in  favor  of  the  defendants  upon  the 
cross  bill,  assessing  the  amount  of  plaintiff's 
indebtedness  at  $300.27,  and  decreeing  a 
foreclosure  of  the  mortgage.  From  this 
decree  the  plaintiff  has  appealed.  The 
foregoing  extended  statement  of  the  history 
of  this  case  is  practically  undisputed  and 
renders  unnecessary  any  discussion  of  fact 
propositions. 

1.  We  will  first  inquire  as  to  the  legal 
effect  of  the  original  transaction  between 
the  plaintiff  and  the  defendant  Home  Sav- 
ings A  Trust  Company.  Was  it  in  fact  a 
loan  of  $300,  as  contended  by  the  defendant, 
or  a  loan  of  $174.49,  as  contended  by  the 
plaintiff?  At  that  date  plaintiff's  deposit 
and  loan  company  stock  had  a  withdrawal 
value  of  $125.51.  Had  plaintiff  desired  to 
take  up  the  loan  it  would  have  required  a 
withdrawal  or  surrender  of  his  stock  and 
the  payment  of  $174.49  in  cash.  Stated  in 
the  language  of  counsel  for  appellee: 
"Butson  owed  the  Iowa  Deposit  &  Loan 
Company  $300.  His  stock  in  that  company 
was  worth  $125.61.  Therefore,  to  cancel 
4L.R.A.(N.S.) 


the  loan  and  his  debt  to  the  deposit  ai 
loan  company,  he,  or  someone  for  him,  mu 
pay  to  the  company  the  difference  betwei 
$300,  the  debt,  and  $125.51,  the  value  i 
the  stock.  The  amount  thus  required  wi 
$174.49."  If  this  admirably  clear  stat 
ment  were  applied  to  a  similar  transactio 
between  two  individuals,  one  of  whom  is  n< 
a  building  and  loan  association,  the  eoi 
elusion  that  the  debtor's  obligation  to  til 
person  who  paid  this  difference  for  hii 
was  exactly  $174.49,  and  no  more,  woul 
be  so  clear  as  to  make  wholly  unnecessar 
argument  in  its  support.  It  is  insistei 
by  the  appellee,  however,  that,  in  additiol 
to  canceling  the  plaintiff's  debt  to  the  de 
posit  and  loan  company,  the  effect  of  thl 
deal  was  to  make  the  latter  a  subscriber  t 
the  stock  of  the  Home  Savings  &  Trus 
Company  with  an  advance  payment  thereoi 
of  $125.51,  and  a  debtor  to  its  loan  fuii< 
for  the  sum  of  $300.  This  statement  it 
literally  correct  from  appellee's  standpoint 
but  a  little  exploration  under  its  surfact 
will  demonstrate  beyond  question  the  erroi 
in  the  result  reached  by  the  trial  court 
The  cross  petition  filed  by  the  receiver  foi 
the  Home  Savings  &  Trust  Company  serves 
in  effect^  to  convert  this  action  into  one  foi 
the  foreclosure  of  the  mortgage,  and  the  lav 
governing  such  proceedings  must  be  tht 
measure  of  the  rights  of  the  parties  for  that 
purpose.  The  statute  provides  that,  when 
a  building  and  loan  association  goes  intii 
court  and  demands  recovery  upon  one  of  its 
contracts,  "no  greater  recovery  shall  be  had 
than  the  net  amount  of  principal  actually 
received,  with  interest  thereon  at  a  rate  not 
greater  than  12  per  centum  per  annum  on 
the  net  amount  of  loan  actually  received 
by  and  paid  to  borrower,  with  statutory 
attorney  fees;  no  evasion  of  this  provision 
shall  be  had  by  means  of  any  dues,  mem- 
bership fees,  premiums,  fines,  forfeitures, 
or  other  charges,  any  agreement  to  the  con- 
trary notwithstanding."  Code,  $  189S. 
The  "net  amount  of  the  loan"  actually  re- 
ceived by  the  plaintiff  is  therefore  an  in- 
quiry which  must  be  answered  before  wp 
can  ascertain  whether  the  demand  of  the 
company  is  or  is  not  excessive.  It  is  not 
pretended  that  the  Home  Savings  &  Trust 
Company  purchased  the  loan  originally  held 
by  the  deposit  and  loan  company.  That 
debt  was  paid,  canceled,  and  discharged. 
It  is  not  claimed  that  the  Home  Savings  & 
Trust  Company  paid  out  to  the  plaintiff 
or  on  his  account  any  other  or  greater  sum 
than  $174.49 ;  but  the  debt  of  $300  is  said 
to  have  been  created  by  advancing  to  him 
or  on  his  account  the  said  sum  of  $174.49, 
and  by  crediting  him  with  an  advance  pay- 
ment of  $125.51  on  his  stock.  Admit  it, 
and  yet  the  sum  of  $174.49  remains  ths 
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"net  amount  of  the  loan"  actually  received 
by  the  borrower.  The  net  effect  of  it  all 
is  simply  a  scheme  or  device  by  which  the 
association  is  enabled,  upon  a  net  loan  of 
1174.49,  to  collect  monthly  dues,  premiums, 
and  interest  on  the  basis  of  a  loan  of  $300. 
For  the  diiTerence  appellant  received  no 
vilMe  whatever,  except  in  credit  upon  stock 
which  was  imnaediately,  and  as  a  part  of 
the  same  transaction,  assigned  back  to  the 
association,  to  be  matured  for  the  payment 
of  the  same  loan.  This  may  be  a  legiti- 
mate 'business,"  if  the  borrower  is  willing 
To  submit  to  it,  but  it  is  manifestly  incon- 
sistent with  the  fundamental  principles  for 
th«  promotion  of  which  building  and  loan 
K>eieti(«  were  devised. 

It  will-  clarify  the  situation  very  ma- 
terially if  we  keep  in  mind  that  a  loan  .by 
a  building  and  loan  association  upon  the 
pledge  of  its  stock  is  neither  more  nor  less 


bership  fees,  premiums,  fines,  forfeitures,  or 
charges  of  any  kind?  Without  following 
this  discussion  any  further,  we  hold  that, 
for  the  purposes  of  this  case,  the  net  amount 
of  the  loan  secured  by  the  mortgage  sought 
to  be  foreclosed  was  $174.49,  and  no  more. 
Taking  this  as  a  basis  of  computation,  let 
us  proceed  to  ascertain  the  state  of  the  ac- 
count between  the  parties  under  the  rule  of 
the  statute  (Code,  §  1898)  as  applied  by 
us  in  Iowa  Deposit  &.  L.  Co.  v.  Matthews, 
126  Iowa,  743,  102  N.  W.  817.  In  this  con- 
nection, it  should  be  said  it  is  sho\vn  with- 
out controversy  that  plaintiff,  in  apparent 
good  faith,  sought  and  offered  to  pay  the 
balance  of  his  indebtedness  prior  to  March 
3,  1902,  and  before  the  insolvency  of  the 
company  was  demonstrated,  and  that  on  the 
date  named  these  efforts  culminated  in  a 
written  tender  to  the  trustee  in  charge 
of  the  company's  affairs  to  pay  the  sura  of 


that  an  advance  payment  of  the  face  or  par]  $}90«iTV  discli/irg;  of  the  claim  against  him 
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ever  amount*  fe  dv(>' th^  nie'ferHaift.'ftS.spc/a-*^ 
tion.  For  the  purposes  of  tesfihg 'fhe'stif 
ficiency  of  this  tender,  we  will  therefore  at- 
tempt to  state  the  account  as  of  March  3, 
1902,  assuming  for  the  present  that  the  con- 
tract is  one  within  the  protection  of  the  law 
governing  building  and  loan  associations. 
If  to  the  net  loan,  $174.49,  we  add  12  per 
cent  interest  from  April  18,  1890,  to  March 
3,  1902,  $143.01,  we  find  an  aggregate  of 
$317.50,  which  marks  the  statutory  limit 
beyond  which  the  association  could  not,  by 
any  device,  charge  the  plaintiff  in  an  action 
upon  the  loan  contract.  Indeed,  if  we  un- 
derstand the  record  correctly,  the  net 
amount  of  the  loan  was  reduced  to  even 
less  than  $174.49  by  deducting  therefrom 
at  least  one  or  two  months'  dues,  premiums, ' 
and  interest  in  advance;  but,  as  tliis  is  not 
urged  in  argument,  we  do  not  take  it  into 
account.  Against  the  aggregate  of  allow- 
able charges  above  mentioned,  we  have  con- 
ceded payments  as  follows.  Monthly  dues, 
$117;  monthly  premiums,  $70.20;  monthly 
interest,  $58.60;  monthly  fines,  $3.90, — or 
a  total  of  $249.60. 

It  appears,  then,  that  at  the  time  of  the 
tender  the  utmost  sum  for  which  the  asso- 
ciation could  enforce  recovery  in  any  event 
was  the  difference  between  tliese  agn:rcgntes, 
or  $67.90.  But  it  is  suggested  that  the 
company  being  now  insolvent  and  in  the 
hands  of  the  receiver,  a  different  rule  is  to 
be  applied,  and  in  support  of  this  proposi- 
tion we  are  cited  to  Spinney  v.  Chapman. 
121  Iowa.  38,  100  Am.  St.  Rep.  305,  05  X. 
W.  230,  Spinney  v.  Miller,  114  Iowa,  210. 
89  Am.  St.  Rep.  351,  80  N.  \V.  317.  and 
Hale  V.  Kline,  113  Iowa,  523,  85  N.  V/.  814. 
We  find  nothing  in  these  or  other  authori- 
ties  relied   upon   by   appellees   with   which 


Talne  of  such  stock  under  an  agreement  by 
which  the  borrower  is  to  proceed  to  mature 
the  stock  by  series  of  pa3nnent8;   and,  by 
bringing  it  to  maturity,  the  debt  is  paid. 
This  fact  or  agreement  is  recognized  by  the 
contract  in  suit.     The  note  sued  upon   is, 
by  it?  express  terms,  a  promise  to  pay  to 
the  Home  Savings  &  Trust  Company  "the 
«ain  of  $300,  being  an  advance  payment  on 
my   five    C    shares    of    its    capital    stock." 
Xow,  if   the    company,    upon    proper    secu- 
rity being  given,  advances  to  the  holder  of 
tea  shares  of  its  stock  the  sum  of  $1,000, 
and  the  holder  immediately,  and  as  a  part 
of  the  same  deal,  returns  to  the  company 
Mo  as   an   advance   instalment   upon   the 
"^me  stock,   or  if,  as  in  the  present  case, 
<n!e   advancement    is    set    off    against    the 
other,  and  the  company  pays  over  the  dif- 
ference  only,    is   the   net   amount   actually 
paid  to  and    received  by   the   borrower   in 
^cb  case  $1,000,  or  is  it  but  $600?    That 
The  smaller  sum  is  the  true  amount  is  so 
apparent    that    to    offer    argument    In    its 
support  is   to    impeach    the   intelligence   of 
tho^e  to   whom    it    is  addressed.     To   hold 
otherwise  is  to  permit  a  building  and  loan 
i^«odation  to  make  a  loan  for  any  named 
«ain,  retain  20,  60,  76,  or  even  greater  per 
^nt  of   that    sum    as   advance   stock    pay- 
menU,  while  the  borrower,  receiving  in  fact 
but  a  small  fraction  of  the  nominal  loan, 
2WS  on   paying  monthly  premium  and  in- 
terest charged  on  the  full  face  of  the  writ- 
ten obligation.     If  this  device  is  to  be  up- 
held, what  becomes  of  the  statutory  provi- 
fioQ  which  specifically  declares  that  the  net 
unonnt  of  the  loan  actually  received  by  and 
paid  to  the  borrower  shall  furnish  the  basis 
for  computing  the  amount  of  recovery,  and 
that   the   court   shall   not  suffer   this   rule 
to  Ijo  evaded  by  any  system  of  dues,  mem- 
4LRA.(K.S.) 
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this  opinion  is  out  of  harmony.     This  is 
not  a  proceeding  to  which  the  association 
and  all  its  individual  members  have  been 
made  parties  for  an  adjustment  of  their  mu- 
tual equities,  and  we  do  not  undertake  to 
say  what  rules  might  obtain   under  such 
circumstances,  but  we  may  with  propriety 
suggest  that  it  would  be  a  peculiar  quality 
of  equity  which  would  permit  a  party  to 
increase  the  amount  of  his  debtor's  obliga- 
tion by  declaring  his  own  insolvency.    On 
the  contrary,  it  is  well  settled  that  a  re- 
ceiver or  assignee  in  insolvency  proceedings 
takes  the  debtor's  estate  subject  to  all  the 
outstanding  rights  and  equities  which  at- 
tached to  it  in  the  hands  of  the  debtor  him- 
self.    Stewart  v.  Piatt,  101  U.  S.  731,  25 
Lb  ed.  816;  Warner  v.  Jameson,  62  Iowa, 
70,   2   N.   W.  961;   Roberts   v.   Corbin,   26 
Iowa,  316,  96  Am.  Bee.  146.    It  .has  often 
been  held  that  where  a  building  and  loan 
association,  by  reason  of  insplyqincy  os  othei;-* 
,  wis9»  ceases  |usiae8B,*liaVing;  tiipaii^\8toclf' 
;  i9<nfl,  Jdans^  oi^t^xfidin|f,\.bbrroilirbrs«''are  're-' 
*'*]We&'*fTOfir*payment8    of    monthly  instal- 
ments, and  the  contract  will  be  treated  as 
an  ordinary  loan  at  legal    interest,    upon 
which  the  payments  already  made  will  be 
credite<l  under  the  accepted  rule  governing 
partial  payments.     This  rule  is  made  sub- 
ject to  some  modification  in  certain  juris- 
dictions, but  in  some  the  borrower  is  held 
to  a   literal    performance   of   his   contract 
after  the  association  becomes  insolvent.  Low 
Street  Bldg.  Aseo.  No.  6  v.  Zucker,  48  Md. 
448;    Cook  v.   Kent,    105   Mass.  246;   City 
Loan  &  Bldg.  Abso.  v.  Goodrich,  48  Ga.  445. 
This  rule  is  applied  simply  because,  by  the 
act  or  default  of  the  association,  the  matu- 
rity of  the  stock  becomes  impossible,  and 
the  whole  plan  or  scheme  on  which  the  loan 
was  taken  out  is  made  to  fail.    The  rule  is 
intended  to  relieve,  not  to  increase,  the  bur- 
den of  the  borrower,  and  if,  under  any  pos- 
sible contingency,  the  rule  would  operate  to 
make  a  debtor  liable  for  a  greater  amount 
than  he  would  have  to  pay  to  discharge  his 
debt  according  to  the  literal  terms  of  the 
contract,  no  court  would  apply  it.     When 
plaintiff  offered  to  take  up  the  loan  and 
tendered  payment    of    all    the    association 
could  have  enforced  against  him  had  judg- 
ment then  been  rendered,  his  right  to  have 
the   obligation   surrendered  and  the   mort- 
gage canceled  was  from  that  moment  fixed. 
Strictly  speaking,  the  lien  of  the  mortgage 
then  ceased  to  exists  and  no  act  or  default 
of  the  asociation,  thereafter  occurring,  could 
have  the  effect  to  restore  said  lien  or  deprive 
the  plaintiff  of  his  right  to  a  release  of  rec- 
ord.    None  of  the  cases  relied  upon  by  the 
appellee  undertake  to  hold  that,  in  a  fore- 
closure of  a  building  and  loan  mortgage  by 
a  receiver,  the  debtor  is  not  entitled  to  the 
4L.R.A.(N.S.) 


benefit  of  the  rule  established  by  Code,  f 
1898.  The  statute  itself  provides  for  no 
exceptions  to  its  operation,  nor  is  there  any 
hint  or  suggestion  in  any  of  its  parts  from 
which  such  an  exception  can  be  implied. 
Its  language  is  general:  ''In  event  that 
judgment  is  obtained  against  a  borrower 
from  a  building  and  loan  association,  no 
greater  recovery  shall  be  had  than  the  net 
amount  of  principal  actually  received,  with 
interest,"  etc.  Were  we  to  say  that  this 
provision  is  not  applicable  to  the  case  be- 
fore us  it  would  amount  to  a  practical  nul- 
lification of  the  act  in  a  very  essential 
particular.  There  is  an  attempt  to  charge 
the  plaintiff  with  certain  allied  assess- 
ments made  upon  his  stock  for  the  pa3rment 
of  losses  incurred  in  the  business  of  the 
corporation.  Issue  is  taken  upon  this  daim 
in  the  pleadings,  and,  as  it  does  not  seem 
to  be  supported  by  any  competent  or  suf- 
iicient  evidence  in  the  record,  we  do  not 
'{therefore  consider  whether,  in  any  event, 
the  plaintiff  could  be  held  upon  such  as- 
sessments. 

2.  Other  questions  are  argued  by  counsel, 
but,  as  those  already  considered  are  decisive 
of  this  appeal,  we  shall  not  discuss  them. 
The  equities  of  the  case  are  strongly  with 
the  plaintiff.  It  is  putting  it  very  mildly 
to  say  that  the  claim  asserted  by  the  de- 
fendant association  and  enforced  by  the  de- 
cree below  is  oppressive  to  the  last  degree, 
and  requires  some  better  reason  than  has 
been  suggested  in  argument  to  command 
our  approval.  The  plaintiff  received  from 
the  defendant  corporation  a  loan  or  ad- 
vancement of  $174.49,  less  advance  charges. 
Within  a  little  more  than  three  years  from 
that  date  he  had  paid  on  this  loan  and  to 
mature  the  stock  by  which  his  obligation 
was  to  be  discharged  the  sum  of  $249.60, 
when  the  corporation  went  into  voluntary 
liquidation,  thereby  declaring  its  inability 
or  unwillingness  to  perform  its  part  of  the 
contract.  According  to  its  own  computa- 
tion and  on  a  basis  of  a  loan  of  $300,  the 
utmost  amount  of  its  claim  on  September 
24,  1901,  was  $99.23.  On  April  26,  1902, 
the  answer  filed  by  the  trustee  in  this  case 
increased  that  demand  to  $174.03.  On  Feb- 
ruary 11,  1004,  the  receiver  comes  into  the 
action  and  again  increases  the  demand  to 
$297.03,  and  the  court  enters  a  decree 
against  him  in  the  sum  of  $300.27;  8.nd 
that,  too,  while  the  association  and  its  re- 
ceiver expressly  admit  that  the  plaintiff's 
stock  at  the  date  of  the  decree  had  a  with- 
drawal value  of  $296.60.  The  amount  of 
this  judgment,  if  the  plaintiff  must  pay  it, 
added  to  the  $240.60  already  paid,  makes  s 
total  of  $549.87.  In  other  words,  he  will 
pay  $375.38  for  the  use  of  $174.49,  aJ' 
though    the    return    payments    began   im- 


1906. 


BUTSON  T.  HOME  S.  &  T.  00. 


103 


mediately  and  amounted  to  more  than  the 
principal  sum  within  less  than  two  and  a 
half  jeara  from  the  date  of  the  loan.  The 
mythical  story  of  Sisyphus,  condemned  for- 
erer  to  roll  a  heavy  stone  up  the  mountain 
side,  only  to  hare  it  escape  his  gntop  and 
ftll  deeper  than  ever  into  the  valley  below, 
most  have  been  inspired  by  some  prophet's 
vision  of  a  twentieth-century  borrower  en- 
deaToring  to  pay  a  loan  upon  terms  like 
these.  We  feel  confident  that  the  appellee's 
daim  is  justified  neither  by  its  contract  nor 
\(j  the  statute  imder  which  such  associa- 
tions do  business.  We  do  not  overlook  the 
alignment  by  which  payments  made  upon 
stock  are  sought  to  be  distinguished  from 
payments  upon  the  loan.  That  distinction 
is  laTgcly  a  play  upon  terms, — ^merely  a 
matter  of  bookkeeping.  For^  if  both  par- 
ties cariy  out  the  contract  according  to  its 
stipulation,  the  d^  is  paid,  as  we  have  al- 
ready repeatedly  suggested,  solely  and  only 
by  bringing  the  stock  to  maturity.  Every 
payment,  therefore^,  which  goes  to  advance 
or  accelerate  the  maturing  process,  is  of 
aeeeasity  a  payment  in  some  degree  or  meas- 
ure on  the  debt,  nor  are  such  pajnments  de- 
prived of  their  true  character  as  such  by 
the  fact  that  credit  therefor  may  not  be 
applied  upon  the  note  representing  the  loan 
until  the  time  arrives  for  final  settlement, 
and  may  then  be  increased  by  profits  or  de- 
erased  by  losses  which  have  accrued  upon 
the  stock. 

The  decree  appealed  from  is  therefore 
i&odified  by  reducing  the  amount  found 
against  the  plaintiff  to  $67.90,  and  by  tax- 
ing the  costs  of  both  courts  to  the  re- 
eeiTer. 

Modified  and  affirmed. 


ALABAMA  SUPREME  COURT. 
PULLMAN   COMPANY,  Appt, 

V. 

MAX  KRAUSS. 
(—  Ala.  — ,  40  So.  398.) 

Sleeping  car  company— contagions  disease. 

1.  A  sleeping  car  company  may  refuse 
to  admit  to  ita  car  a  person  having  a  con- 
tagions disease,  although  he  has  purchased 
a  ticket  for  passage  thereon. 

Sane— contract — ^resdaaion — ^tender. 

2.  To  rescind  a  contract  to  carry  a  pas- 


senger on  a  sleeping  car  the  oompany  must 
tender  back  the  money  paid  for  the  passage. 
Instructions— variance. 

3.  Charging  that^  if  the  evidence  is 
believed,  the  jury  must  find  that  the  alle- 
gations of  the  complaint  are  true,  is  rever- 
sible error  where  the  action  is  for  breach 
of  contract,  which  is  alleged  to  have  been 
actuated  by  malice  and  bad  faith,  where 
there  is  no  evidence  to  support  such  charge. 
Carrier— breach  of  contract— damages. 

4.  One  refused  passage  on  a  sleeping 
car,  in  violation  of  the  company's  contrail 
to  carry  him,  is  entitled  to  recover  at  least 
the  amount  paid  for  his  ticket. 

Sleeping    car    company— role*— reaaonable- 


5.  A  rule  of  a  sleeping  car  company  not 
to  admit  to  its  cars  persons  aflEUcted  with 
contagious  disease  is  reasonable. 

(Pebruaiy  IT,  1906.) 

Appeal  by  defendant  from  a  judgment 
^  of  the  City  Court  of  Birmingham  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  breach  of  contract  to 
carry  plaintiff  on  its  car.     Keversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Campbell  ft  Walker,  for  appel- 
lant: 

Defendant  had  the  right  to  exclude  from 
its  car  a  person  with  a  contagious  disease. 

Paddock  v.  Atchison,  T.  &  S.  P.  R.  Co. 
4  L.  R.  A.  231,  37  Fed.  841;  Hudson  v. 
Lynn  &  B.  R.  Co.  178  Mass.  67,  59  N.  E. 
647;  Robinson  v.  Rockland,  T.  A  C.  Street 
R.  Co.  87  Me.  387,  29  L.  R.  A.  630,  32  AU. 
994;  Peavy  v.  Georgia  R.  k  Bkg.  Co.  81  Ga. 
486,  12  Am.  St  Rep.  334,  8  S.  E.  70;  Chi- 
cago City  R.  Co.  V.  Pelletier,  134  111.  126, 
24  N.  E.  770;  Meyer  v.  St,  Louis,  I.  M.  A, 
S.  R.  Co.  4  C.  C.  A.  221,  10  U.  8.  App.  677, 
54  Fed.  116;  St  Louis,  I.  M.  &  S.  R.  Co.  v. 
Greenthal,  23  C.  C.  A.  100,  40  U.  8.  App. 
654,  77  Fed.  160. 

Tlie  rule  is  not  contrary  to  public  policy. 

Memphis  &  C.  R.  Co.  v.  Graham,  94  Ala. 
546,  10  So.  283;  Montgomery  v.  Buffalo  R. 
Co.  165  N.  Y.  139,  58  N.  E.  770;  Gregory  v. 
Chicago  &  N.  W.  R.  Co.  100  Iowa,  345,  69 
N.  W.  532;  Wright  v.  California  C.  R.  Co. 
78  Cal.  360,  20  Pac.  740;  Alabama  G.  S.  R. 
Co.  V.  Carmichael,  90  Ala.  19,  9  L.  R.  A. 
388,  8  So.  87 ;  Manning  v.  Louisville  &  N.  R. 
Co.  95  Ala.  392,  16  L.  R.  A.  55,  36  Am.  St 
Rep.  225,  11  So.  8. 

Mr.  George  Hnddleston  for  appellee. 


Caie  Note. — ^Rlght  of  carrier  to  reject 
^ncua  having  contagious  disease. — ^It  is 
^1  iettled  that  a  conunon  carrier  may  ex- 
^^  all  persons  from  its  vehicles  who  it  has 
^^Monable  grounds  to  believe  will  injure  or 
*"J»y  their  fellow  passengers,  such  as  in- 
"^  or  drunken  persons,  or  those  whose 
P^^ical  or  mental  condition  is  such  that 
*UU.(N.S.) 


their  presence  upon  the  vehicle  of  the  car- 
rier may  cause  injury  or  substantial  dis- 
comfort to  other  passengers.  1  Fetter,  Carr* 
Pass.  §  243;  Hutchinson,  Carr.  2d  ed.  §f 
539,  540;  Ray,  Negligence  of  Imposed 
Duties,  Pass.  Carr.  p.  160. 

There  can,  therefore,  be  no  doubt  of  the 
right  to  exclude  a  person  suffering  from  • 
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Denson,  J.,  delivered  the  opinion  of  the 
court : 

This  suit  was  commenced  on  the  28th  day 
of  February,  1903,  by  Max  Krauss  against 
the  Pullman  Car  Company.  The  complaint 
contained  a  single  count,  which,  as  amended, 
is  in  this  language:  ''Plaintiff  claims  of 
the  defendant  $1,950  damages  for  the  breach 
of  an  agreement  entered  into  by  it  on,  to 
wit,  January  30,  1903,  by  which  defendant, 
for  a  valuable  consideration,  promised  to 
carry  plaintiff  as  a  passenger  on  a  sleeping 
car  from  the  city  of  Memphis,  Tennessee,  to 
the  city  of  Birmingham,  Alabama.  Plain- 
tiff avers  that  defendant  breached  said 
promise  in  this:  That  defendant  refused 
to  so  carry  plaintiff  as  said  passenger. 
Plaintiff  avers  that  he  suffered  the  damage 
and  injury  naturally  flowing  from  said 
breach,  and  in  addition  thereto  that  he  was 
damaged  by  defendant's  said  breach  of  said 
promise  as  follows:  That  at  the  time  de- 
fendant made  said  contract  to  so  carry  him, 
plaintiff,  as  defendant  knew«  ^*as  sick  or  in 
delicate  or  unsound  condition,  and  desired 
the  passage  in  defendant's  car  in  order  to 
prevent  further  injury  to  his  body  and 
health,  and  the  suffering  and  weariness  in- 
cident to  said  travel,  and  that,  because  of 
defendant's  said  breach  of  said  contract, 
plaintifl  was  compelled  to  travel  from  said 
city  of  Memphis,  Tennessee,  to  §aid  city 
of  Birmingham,  Alabama,  in  a  railroad  pas- 
senger coacli,  ajid  thus  lost,  or  was  prevent- 
ed from  obtaining,  the  benefit  of  traveling 
in  a  sleeping  car,  and  was  made  sick  and 
sore,  and  suffered  physical  pain  and  injury 
and  detriment  to  his  physical  condition,  and 
suffered  mental  pain  and  anxiety,  and  was 
greatly  humiliated.  Plaintiff  further  avers 
that  said  breach  of  said  contract  was  mali- 
ciously, wilfully,  or  wantonly  committed  by 
defendant,  and  was  committed  in  bad  faith, 
and  in  a  manner  calculated  to  subject  plain- 


tiff to  humiliation,  ridicule,  and  reproach, 
and  that  plaintiff  was  humiliated  and  made 
ashamed  thereby.  All  to  plaintiff's  dam 
ages  in  the  said  sum  of  $1,950." 

The  defendant  filed  several  pleas  in  an- 
swer to  the  complaint.  Demurrers  were 
sustained  to  those  numbered  4,  5,  and  6. 
respectively.  The  fourth  plea  sets  up  the 
defense  that  when  the  plaintiff  presented 
himself  at  the  defendant's  car  for  passa^ 
the  conductor  and  passengers  who  had 
bought  berths  and  space  in  said  car  thou|;lit 
that  the  plaintiff  had  a  ''contagious  and 
loathsome  disease;"  that  his  hands  and 
arms  were  wrapped  in  cloth,  and  that  there 
were  eruptions  upon  a  part  of  his  body 
that  was  visible;  that  a  number  -of  pas- 
sengers on  the  said  car  objected  to  plaintiff 
being  allowed  to  ride  thereon^  and  the  con- 
ductor of  said  car  would  not  allow  him  to 
take  passage  thereon  because  of  the  appear- 
ance of  the  said  disease;  and  it  is  avprred 
that  the  plaintiff  did  have  a  loathsome  and 
conta^ous  disease,  to  wit,  syphilitic  ecze- 
ma. The  fifth  plea  set  up  a  rule  of  the  de- 
fendant company  against  carrying  persons 
infected  with  a  contagious  disease,  and  it  is 
averred  plaintiff  had  such  a  disease,  to  wit 
S3rphilitic  eczeipa.  The  sixth  plea  is  in  ef- 
fect the  same  as  the  fourth  plea,  with  the 
additional  averment  that^  at  the  time  plain- 
tiff purchased  his  ticket,  he  did  not  com- 
municate to  the  agent  who  sold  him  the 
ticket  the  fact  that  he  had  a  conta<rioiis 
disease,  and  that  the  agent  did  not  know 
that  the  plaintiff  had  a  contagious  dis- 
ease. 

The  right  of  a  person  to  a  berth  or  pas- 
sage on  a  sleeping  car  is  not  an  unlimited 
right.  But  it  is  subject  to  such  reasonable 
regulation  as  the  defendant  had  prescribed 
for  the  due  accommodation  of  passengers 
and  for  the  safety  and  comfort  of  pas- 
sengers.    Sleeping  car   companies    are  not 


contagious  disease,  rendering  him  danger- 
ous to  other  pass'.ngers.  A  dictum  to  this 
effect  is  found  in  Thurston  v.  Union  P.  R. 
Co.  4  Dill.  .321,  Fed.  Cas.  No.  14,019. 

And,  although  a  person  has  been  accepted 
as  a  passenger,  it  has  been  held  that  he  may 
be  removed  from  the  train,  where  he  breaks 
out  with  eruptions  which,  from  the  best 
medical  advice  that  can  be  obtained,  are 
believed  to  be  caused  by  smallpox,  although 
such  belief  may  afterwards  turn  out  to  be 
mistaken.  Paddock  v.  Atchison,  T.  &  S.  F. 
R.  Co.  4  L.R.A.   231.  37   Fed.  841. 

So,  it  is  said  in  Conolly  v.  Crescent  Citv 
R.  Co.  41  La.  Ann.  57,  3  L.R.A.  133,  17 
Am.  St.  Rep.  .389,  5  So.  2.>9,  6  So.  526: 
"When  the  condition  of  a  sick  passenger  is 
such  that  his  continued  carrinire  is  incon- 
sistent with  the  safety  or  even  the  reason- 
able comfort  of  his  JFellow  passengers,  re- 
gard for  the  rights  of  the  latter  will  author- 
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ize  the  carrier  to  exclude  him  from  the  con- 
veyance. Thus,  if  he  had  cholera,  or  small- 
pox, or  delirium  tremens,  or  even  if,  as  in 
this  case,  he  were  subject  from  any  cause  to 
continuous  vomiting,  utterly  incoTisi>'iriii 
with  the  comfort  of  other  pas-t<»Tij(r»r^  in  a 
street  car,  the  right  of  the  carrier,  in  prn- 
tpction  of  the  latter's  privile^re^,  to  ex- 
clude him,  would  undoubtedly  arise." 

But  this  right  of  exclusion  or  removal 
cannot  be  exercised  arbitrarily  and  in- 
humanely, and  without  due  care  and  pro- 
vision for  the  safety  and  well-being  of  the 
ejected  passenger.  It  is  the  duty  of  the 
carrier,  on  removing  such  a  person  from  the 
train,  to  put  him  off  at  a  place  where  he  can 
find  accommodations  and  medical  attend- 
ance, or  where  there  is  reasonable  ground 
to  believe  that  he  can  do  so.  Paddock  v. 
Atchison,  T.  &  S.  F.  R.  Co.  and  Conolly  F. 
Crescent  City  R.  Co.  supra. 
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bound  to  admit  persons  as  passengers  on  its 
cars  who  are  guilty  of  gross  and  vulgar 
habits  of  conduct,  or  who  make  disturb- 
ances on  board,  and,  a  fortiori,  persons  who 
are  afflicted  with  contagious  or  infectious 
disease,  so  that  there  would  be  a  probability 
of  other  passengers  contracting  the  disease 
with  which  said  afflicted  person  was  suffer- 
inir.  As  is  said  in  Hutchinson  on  Carriers, 
with  respect  of  oommon  carriers :  "As,  there- 
fore, the  oommon  carrier  holds  himself  out 
as  the  carrier  of  only  such  goods  as  are  in 
a  fit  condition  to  be  carried,  and  may,  as 
has  been  seen,  notwithstanding  his  public 
profession,  refuse  to  accept  such  as  are  unfit 
to  be  carried  on  account  of  their  kind,  the 
unsuitable  manner  in  which  they  are  pre- 
pared for  transportation,  or  the  insecurity 
or  damage  which  they  may  occasion  to  the 
goods  of  other  shippers  or  to  the  carrier 
himself,  so  the  carrier  of  passengers,  how- 
erer  publicly  he  may  hold  himself  out  or 
he  engaged  as  such  carrier,  may  refuse  to 
accept  persons  offering  themselves  as  pas- 
sengers who  are  unfit  to  be  carried,  either 
because  such  persons,  from  bad  character, 
from  being  afflicted  by  contagious  disease, 
from  apprehended  evil  designs,  either  upon 
the  carrier  himself  or  his  passengers,  or 
from  drunkenness  or  insanity,  would  be  un- 
fit associates  for  them  or  unsafe  for  the 
farrier."  Hutchinson,  Carr.  2d  ed.  S  540; 
Xerin  v.  Pullman  Palace  Car  Co.  106  111. 
222.  46  Am.  Rep.  088 ;  Wood,  Railway  Law, 
103o;  Putnsm  v.  Broadway  &  S.  Ave.  R.  Co. 
5.5  \.  Y.  108,  14  Am.  Rep.  190;  Paddock  v. 
Atchison,  T.  &  S.  F.  R.  Co.  4  L.R.A.  231, 
37  Fed.  841. 

Then,  in  the  first  instance,  the  defendant 
company,  if  the  plaintiff  was  afflicted  with 
a  contagious  or  infectious  disease,  loathsome 
in  its  nature^  would  have  been  justifiable  in 
refusing  to  contract  with  plaintiff  to  carry 
him  as  a  pasi^enger  or  to  furnish  him  a 
berth  in  its  cars;  or  if,  after  receiving 
him  as  a  passenger  or  making  the  contract 
with  him  to  carry  him,  the  defendant  be- 
came aware  that  the  plaintiff  was  afflicted 
^ith  puch  disease,  the  defendant,  in  con- 
sideration of  the  dutv  it  owed  the  other  pas- 
w'nwers  to  protect  them  from  the  misfortune 
of  this  one  passenger,  would  have  been 
jastified  in  putting  an  end  to  the  contract 
8nd  in  declinin<:r  to  admit  or  carry  him  as 
«  passenger.  Con  oil  v  v.  Crescent  City  R. 
Co.  41  La.  Ann.  57,  3  L.  R.  A.  133,  17  Am. 
^t.  Rq).  389,  5  So.  250,  6  So.  520 ;  Paddo-k 
T.  Atchison,  T.  &  S.  F.  R.  Co.  supra.  But, 
thp  action  here  beinpf  in  assumpsit  for  a 
Wch  of  the  contract,  to  perfect  a  rescis- 
^m  of  the  contract — a  puttin<j  an  end  to  it 
— thf  defendant  must  have  offered  the  pur- 
''■la^e  price  of  the  ticket  or  consideration 
:•  id  l)v  plaintiff  on  the  agreement  to  carry, 
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back  to  him.  In  this  respect  pleas  4,  5, 
and  6  were  bad^  having  been  pleaded,  as 
they  were,  in  bar  of  the  entire  cause  of  ac- 
tion. Hence  the  demurrer  was  properly  sus- 
tained to  them. 

After  demurrer  was  sustained  to  pleas  4, 
5,  and  6,  the  defendant  filed  other  pleas 
which  conformed  to  the  ruling  of  the  court 
with  respect  to  pleas  4,  5,  and  6,  and  the 
trial  was  had  on  said  other  pleas. 

The  other  assignments  of  error  that  are 
insisted  upon  relate  to  a  charge  given  at 
the  plaintifl'^s  request  and  to  charges  re- 
fused to  the  defendant. 

Charge  2,  given  for  the  plaintiff,  was  in 
this  language:  "Gentlemen  of  the  jury,  I 
charge  you  that,  if  you  believe  the  evidence, 
you  must  find  that  the  allegations  of 
plaintiff's  complaint  are  true."  We  find 
that  the  complaint  avers  that  the 
breach  of  the  contract  was  maliciously, 
wilfully,  or  wantonly  committed  by  de- 
fendant, and  committed  in  bad  faith. 
We  have  found  in  the  record  no  evidence  of 
bad  faith  or  malice  on  the  part  of  the  de- 
fendant or  its  agents,  yet,  under  this  in- 
struction, the  jury  was  required  to  find 
that  these  averments  of  the  complaint  were 
true.  But  it  is  urged  that  these  averments 
in  the  complaint  were  immaterial.  If  so, 
the  charge  should  have  been  formulated  so 
that  it  would  have  excluded  them.  We  can- 
not say  that  the  charge  was  harmless  in 
its  effect,  and  the  giving  of  it  was  reversible 
error.  This  makes  it  unnecessary  to  con- 
sider the  other  insistence  of  the  appellant 
with  respect  of  this  charge. 

Charges  1  and  7,  refused  to  the  defendant, 
were  calculated  to  lead  the  jury  to  the  be- 
lief that  they  could  not  award  the  plaintiff 
damages  equal  to  the  amount  paid  for  the 
ticket  or  berth,  or  that  they  might  award 
him  damages  less  than  the  amount  paid 
therefor.  The  plaintiff,  if  entitled  to  re- 
cover, was  entitled  at  least  to  recover  the 
amount  that  was  paid  for  the  ticket;  and 
this,  although  it  may  have  been  a  small 
amount,  was  substantial  damages^  as  con- 
tradistinguished from  nominal  damages. 
The  charges  were  properly  refused. 

After  proving  that  the  defendant  had 
rules  with  reference  to  persons  afflicted  with 
contagious  or  infectious  disease,  the  defend- 
ant offered  in  evidence  a  rule  of  tlie  com- 
pany, which  was  shown  to  be  in  effect  at 
the  time  plaintiff  Avns  refused  pnsaanre  on 
the  flloepor,  and  wliieh  was  in  words  as  fol- 
lows: *' Persons  known  to  be  afflicted  with 
any  oontafrious  or  infectious  disease,  or  to 
be  insane,  will  not  be  permitted  in  the  cars 
of  this  company."  By  amended  pica  8,  up- 
on which  is«iio  was  joined,  the  rule  was 
pleaded  in  defense  of  the  action,  and  it  was 
averred  in  the  plea  that  the  rule  was  a  rea- 
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sonable  regulation.  Charge  3^,  refused  to 
the  defendant,  is  in  this  language:  'The 
court  charges  the  jury  that  the  rule  set  up 
in  defendant's  plea  8^  if  said  rule  has  been 
proved  to  the  reasonable  satisfaction  of  the 
jury,  is  a  reasonable  rule."  We  think  there 
can  be  no  doubt  that  the  defendant  had  not 
only  the  power,  but  that  it  was  its  duty, 
to  make  rules  and  regulations  to  insure  the 
safety  and  comfort  of  its  patrons.  Ala- 
bama G.  S.  R.  Co.  V.  Carmichael,  90  Ala. 
19,  9  L.R.A.  388,  8  So.  87;  Manning  v. 
Louisville  A  N.  R.  Co.  95  Ala.  392,  16  L. 
R.  A.  65,  36  Am.  St.  Rep.  225,  11  So.  8; 
Montgomery  v.  Buffalo  R.  Co.  165  N.  Y. 
140,  58  N.  E.  770;  Barker  v.  Central  Park 
&  E.  River  R.  Co.  151  N.  Y.  237,  35  L.  R.  A. 
489,  56  Am.  St  Rep.  626,  45  N.  E.  550. 
It  seems  to  have  been  settled  by  this  court 
that  the  reasonableness  of  any  given  rule  or 
regulation  of  a  carrier  is  a  question  of  law, 
to  be  determined  by  the  court,  and  not  one 
of  fact,  for  the  jury.  Memphis  &  C.  R.  Co. 
y.  Graham,  94  Ala.  545,  10  So.  283,  9th 
h.  n.  We  have  found  very  satisfactory  rea- 
soning upon  which  to  predicate  this  rule  in 
Louisville,  N.  &  G.  S.  R.  Co.  v.  Fleming,  14 
Lea,  145,  where  it  was  said :  "The  rules  and 
regulations  of  a  railroad  corporation,  as  of 
other  corporations,  are  subject  to  the  re- 
quirements that  they  must  be  reasonable. 
Whether  they  are  reasonable  or  not  is  a 
question  for  the  court,  and  not  for  the  jury ; 
and  this  is  for  the  obvious  reason  that  there 
must  be  uniformity  in  the  construction, 
which  can  always  be  obtained  by  the  deci- 
sion of  this  court.  If  left  as  a  question  of 
fact  to  the  jury,  the  result  might  vary  with 
each  jury,  and  the  corporation  could  have 
no  certainty  that  any  rule  would  stand  the 
test  \\'ith  every  jury.**  So  "the  necessity  of 
holding  this  to  be  a  question  of  law,  and 
therefore  within  the  province  of  the  court 
to  settle,  is  apparent  from  the  consideration 
that  it  is  only  by  so  holding  that  fixed  and 
permanent  relation  can  be  established.  If 
this  question  is  to  be  left  to  juries,  one  rule 
would  bo  applied  by  them  to-day  and  an- 
other to-morrow.  In  one  trial  a  company 
would  be  liable,  and  in  another,  presenting 
the  same  question,  not  liable."  Gregory  v. 
Chicago  &  N.  W.  R.  Co.  100  Iowa,  345, 
69  N.  W.  532;  Illinois  C.  R.  Co.  v.  Whit- 
temore,  43  111.  420,  92  Am.  Dec.  138; 
Avery  v.  New  York  C.  &  H.  R.  R.  Co.  121 
N.  Y.  44,  24  N.  E.  20;  Vedder  v.  Fellows, 
20  N.  Y.  126;  Chilton  v.  St.  Louis  &  I.  M. 
R.  Co.  114  Mo.  89,  19  L.  R.  A.  269,  21  S.  W. 
457 ;  Norfolk  &  W.  R.  Co.  v.  Wysor,  82  Va. 
250.  261;  Com.  v.  Worcester,  3  Pick.  462; 
Re  Vnndine,  6  Pick.  187,  17  Am.  Dec.  361. 
The  rule  in  question,  it  would  seem,  was 
adopted  for  the  safety  and  comfort  of  de- 
fendant's patrons  or  pasaengesif  and, 
4L.R.A.(N.S.) 


whether  the  defendant  is  to  be  treated  as  a 
common  carrier  or  otherwise,  the  rule  is  a 
wise  and  salutary  one,  and  we  have  no  dif- 
ficulty in  reaching  the  conclusion  that  it  is 
a  reasonable  one,  and  that  the  court  should 
have  so  declared,  as  requested  in  charges 
2  and  3,  refused  to  the  defendant.  The  re- 
fusal of  these  charges  constitutes  reversible 
error. 

If  the  plaintiff  was,  at  the  time  he  pre- 
sented himself  for  passage  on  defendant*s 
car,  afflicted  with  a  contagious  or  infectious 
disease,  then,  under  the  issues  formed,  the 
defendant  was  entitled  to  have  the  jury  in- 
structed as  requested  in  refused  charge  8. 
Refused  charges  9  and  11,  presenting  a  kin- 
dred proposition  to  that  presented  in  charge 
8,  were  properly  refused,  for  the  reason  that 
they  precluded  any  recovery  for  the  sum 
paid  for  the  sleeping  car  space  or  berth. 

Charge  12  possessed  the  vice  of  being 
argumentative,  and  for  this  reason,  if  for  no 
other,  was  properly  refused.  Under  the  is- 
sues made  by  the  pleading  and  the  evidence 
adduced,  the  affirmative  charges  requested 
by  the  defendant  were  properly  refused. 

For  the  errors  pointed  out,  the  judgment 
will  be  reversed,  and  the  cause  remanded. 

Haralson,  Dowdell,  Simpson,  and  Ander- 
son, JJ.,  concur. 

Petition  for  rehearing  denied  April  3, 
1906. 
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V. 

TREASURY   TUNNEL,    MINING,    &    RE- 
DUCTION  COMPANY. 

(—  Colo.  — ,  83  Pac.  464.) 

Eminent  domain— tunneL 

The  legislature  may  confer  the  right 
of  eminent  domain  upon  a  tunnel  company 
organized  to  project  a  tunnel  to  drain,  ven- 
tilate, and  aid  in  securing  the  mineral 
from  mines  along  its  course,  the  use  bein^ 
public 

(January   8,   1906.) 


Case  Note. — Eminent  domain;  power  to 
exercise  for  the  purpose  of  securing  right 
of  way  for  mining  tunnel. — Since  the  tun- 
nel for  the  construction  of  which  the  power 
of  eminent  domain  was  invoked  in  the  fore- 
going case  was  intended  for  the  benefit  of 
all  mines  that  were  so  located  as  to  render 
connection  therewith  possible  and  advan- 
tageous, the  court  was  not  obliged,  in  order 
to  uphold  the  constitutionality  of  the  act 
authorizing  the  exercise  of  eminent  domain 
for  the  purpose,  to  take  the  extreme  view 
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ERROR  to  the  District  Court  for  Ouray 
County  to  review  a  judgment  in  fayor 
of  petitioner  in  a  proceeding  to  condemn  a 
right  of  way  for  a  mining  tunneL  Af- 
firmed. 

Statement  by  Gabbert,  Gh.  J.: 

Defendant  in  error,  as  petitioner,  insti- 
toted  proceedings  in  tiie  court  below,  under 
the  eminent  domain  act,  to  condenm  a  right 
of  way  for  tunnel  purposes  through  the 
Com  Cob  lode.  To  these  proceedings  the 
owners  of  the  premises  were  made  parties 
respondent.  According  to  its  artides  of 
tneorporation  the  petitioner  is  a  corpora- 
tioo,  oiganised  under  the  laws  of  this  state 
'Ho  ran,  eonstructy  work,  operate,  and  main- 
tarn  timnels  for  mine  derelopmenty  drain- 
age, prospecting,  and  other  purposes;  to 
donand,  contract  for,  and  receive  royalties 
or  other  compensation  for  the  use  of  such 
tonnel  or  tunnels,  from  any  and  all  persons, 
asaociations,  and  corporations  in  any  man- 
ner using  same,  or  benefited  thereby,  in  the 
drainage  of  properties  operated  by  them; 
to  excavate,  drive,  or  otherwise  construct 
cross-cuts  and  branches  from  any  such  tun- 
nel for  mining,    prospecting,   development, 


and  other  purposes."  From  the  averments 
of  the  petition,  as  well  as  the  testimony,  it 
appears  that  the  purpose  of  petitioner  in 
constructing  the  tunnel,  among  others,  is 
to  furnish  drainage  for  mines  adjacent  to 
its  line;  that  its  portal  is  in  Ouray  county, 
but,  as  projected,  will  extend  into  the 
county  of  San  Miguel,  into  a  locality  high- 
ly mineralized,  where  there  are  mines  being 
successfully  operated;  that  this  tunnel, 
when  completed,  will  cut  the  veins  in  these 
properties  at  a  depth  far  below  the  present 
workings  thereon;  and  that,  if  the  owners 
of  these  properties  desire  to  avail  them- 
selves of  the  facilities  conferred  by  the 
tunnel,  their  mines  can  be  drained  thereby 
and  waste  and  ore  transported  through  such 
tunnel.  It  also  appears  that  these  mines 
are  located  at  a  high  altitude,  and  that 
many  of  the  inconveniences  resulting  from 
such  location  may  be  avoided  by  operations 
through  the  projected  tunnel  of  petitioner. 
Judgment  was  rendered  for  the  petitioner, 
and  respondents  bring  the  case  here  for 
review  on  error.  In  1891  the  general  as- 
sembly passed  an  act  which  in  terms  pro- 
vided that  any  corporation  formed  for  the 
purpose  of  constructing  a  road,  ditch,  reser- 


adopted  by  some  of  the  cases,  that  the  gen- 
eral welfare  and  benefit  of  the  public  should 
preTail  over  private  property  rights  even 
though  the  use  for  which  the  jpower  of  emi- 
nent domain  is  asserted  is  not  a  public  use 
in  the  sense  that  it  is  available  to  all  mem- 
here  of  the  public  who  may  be  in  a  position 
to  avail  themselves  of  it  In  this  respect 
the  case  is  distinguishable  from  Amador 
Qneen  Min.  Co.  v.  Dewitt,  73  Cal.  483,  16 
P&c  74,  holding  that  a  right  of  way  for  a 
tunnel  for  the  private  use  of  a  mine  owner 
in  working  his  mine  cannot  be  acquired  by 
Qondemnation.  The  latter  case  appears  to 
be  the  only  other  case  upon  the  specific 
question  whether  the  construction  of  a  min- 
ing tunnel  constitutes  a  public  use  for 
wMch  the  power  of  eminent  domain  may 
be  exercised;  and  the  distinction  just 
pointed  out  deprives  it  of  any  effect  as  an 
anthority  against  the  decision  in  Tanneb 
▼.  Tkeasurt  Tunnel  Min.  k  Reduction 
Co.  It  will  be  observed,  upon  referring  to 
the  note  to  Nash  v.  Oark,  1  L.R.A.(N.S.) 
208,  upon  the  right  to  take  property  for 
irrigating  or  draining  private  lands,  the 
Dote  to  Cozad  v.  Kanawha  Hardwood  Co. 
i  LJtA.(N.S.)  969,  upon  the  question  as 
to  the  right  to  secure  a  right  of  way  for  a 
private  railway,  and  the  note  to  Highland 
Boy  Gold  Min.  Co.  v.  Strickley,  1  L.R.A. 
(X.S.)  976,  upon  the  right  to  take  property 
for  a  mining  road,  that,  in  a  number  of 
^"es,  the  exercise  of  the  power  of  eminent 
domain  has  been  upheld  upon  the  theory  of 
«  general  public  benefit,  as  distinguished 
^Tom  a  strict  public  use,  and  these  cases, 
fherefore,  go  much  further  than  the  court 
n  the  TA5NEB  Case  was  obliged  to  so  in 


order  to  uphold  the  exercise  of  the  power 
of  eminent  domain  for  the  purpose  there  in- 
volved. It  may  be  pointed  out  in  this  con- 
nection that  the  decision  of  the  Utah  su- 
preme court  in  Highland  Boy  Gold  Min.  Co. 
V.  Strickley,  26  Utah,  216,  1  L.R.A.(N.S.) 
976,  107  Am.  St.  Rep.  620,  78  Pac.  296,  up- 
holding the  exercise  of  the  power  of  emi- 
nent domain  for  the  purposes  of  a  right  of 
way  across  a  placer  mining  claim  for  an 
atrial  bucket  line  of  a  mining  corporation, 
was  affirmed  in  200  U.  S.  527,  60  L.  ed.  ^, 
26  Sup.  Ct.  Rep.  301.  The  opinion  of  the 
Federal  Supreme  Court  adheres  to  the  posi- 
tion previously  taken  in  Clark  v.  Nash,  198 
U.  S.  861,  49  L.  ed.  1086,  26  Sup.  Ct.  Rep. 
670,  recognizing  the  inadequacy  of  use  by 
the  general  public  as  a  universal  test,  and 
holding  that  the  question  whether  the  pub- 
lic welfare  requires  the  exercise  of  the 
power  of  eminent  domain  for  such  purposes 
as  the  irrigation  of  private  lands,  or  the 
development  of  private  mining  property,  is 
one  for  the  local  legislature  and  courts,  and 
that  in  such  unusual  cases  there  is  nothing 
in  the  14th  Amendment  which  prevents  a 
state  from  requiring  concessions  from  indi- 
viduals upon  due  compensation.  A  further 
discussion  of  the  principles  applicable  to 
the  determination  of  the  character  of  a  use 
as  public  or  private  for  the  purposes  of  the 
power  of  eminent  domain  will  be  found  in 
the  note  to  State  ex  rel.  Tacoma  Industrial 
Co.  V.  White  River  Power  Co.  2  L.R.A. 
(N.S.)  82,  in  connection  with  the  specific 
question  whether  the  generation  of  electric- 
al power  by  private  corporations  is  a  pub- 
lic use  for  such  purpose. 
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voir,  pipe  line,  bridge,  ferry,  tunnel,  tele- 
graph line,  or  railroad  line,  should  have  the 
authority  to  acquire  any  real  estate  neces- 
sary for  its  purposes  in  the  manner  provided 
by  law,  under  the  eminent  domain  act.  3 
Mills's  Anno.  Stat.  Rev.  Supp.  §  616;  Laws 
1891,   S  3,  p.  98. 

Messrs.  Thomas,  Bryant,  ft  Malbum  for 
original  plaintiff  in  error. 

Mr.  George  Stidger  also  for  plaintiff  in 
error. 

Messrs.  Henry  ft  Sigfrid  for  defendant  in 
error. 

Mr.  Thomas  Y.  Bradshaw,  amicus  curies. 

Gabberty  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  authority  to  exercise  the  right  of 
eminent  domain  for  public  uses  is  based 
upon  the  theory  that  property  is  granted 
the  subject  upon  condition  that  it  may  be 
retaken  to  serve  the  necessities  of  the  sov- 
ereign power.  To  this  end  agencies  created 
by  the  state,  the  purpose  of  which  is  to 
serve  the  public,  may  exercise  this  right. 
Denver  Power  &  Irrig.  Co.  v.  Denver  &  R. 
G.  R.  Co.  (Denver  Power  &  Irrig.  Co.  v. 
Colorado  &  S.  R.  Co.)  30  Colo.  204,  60 
L.R.A.  383,  69  Pac.  668.  The  vital  question 
is  whether  or  not  the  use  of  the  property 
fiouo:ht  to  be  condemned  will  be  public  in 
its  nature.  As  an  aid  in  solving  this  ques- 
tion, we  may  consider  the  character  of  the 
business  in  which  the  petitioner  proposes 
to  engage  through  and  by  means  of  its  tun- 
nel. If  this  business  is  wholly  for  its 
benefit,  then  the  use  of  the  property  sought 
to  be  appropriated  would  be  private;  while, 
on  the  other  hand,  if  the  business  proposed 
to  be  carried  on  by  petitioner  through  its 
tunnel  is  essentially  for  public  benefit  and 
advantage,  then  the  use  would  be  public. 
State,  De  Camp,  Prosecutor,  v.  Ilibernia 
Underground  R.  Co.  47  N.  J.  L.  43;  Slioll 
v.  German  Coal  Co.  118  111.  427,  59  Am. 
Rep.  379,  10  N.  E.  109;  15  C>c  Law  &  Proc. 
p.  581.  No  definition,  however,  has  as  yet 
been  formulated  which  would  servo  as  an 
infallible  test  in  determining  whether  a 
use  of  property  sought  to  be  appropriafed 
under  the  power  of  eminent  domain  is  pub- 
lic or  private.  No  precise  line  is  drawn  be- 
tween the  uses  which  would  be  applicable 
in  all  cases.  Doubtless  this  arises  from 
the  fact  that  the  courts  have  recofrnizod 
that  the  definition  of  "public  use*'  must  bo 
such  as  to  give  it  a  donrreo  of  elasticity 
capable  of  meeting  new  conditions  and  im- 
provements, and  the  ever-increasing  needs 
of  society.  Olmstead  v.  Camp,  33  Conn. 
532.  551,  89  Am.  Deo.  221.  Consequently, 
we  find,  in  examining  the  authorities,  that, 
in  determining  whether  or  not  a  use  is  pub- 
4L.R.A.(N.S.) 


lie,  the  physical  conditions  of  the  count.r3r. 
the  needs  of  a  community,  the  character  of 
the  benefit  which  a  projected  improvement 
may  confer  upon  a  locality,  and  the  neees- 
sities  for  such  improvement  in  the  develop- 
ment of  the  resources  of  a  state,  are  to  be 
taken  into  consideration.  Oury  v.  €roo<i- 
win,  3  Ariz.  266,  26  Pac.  376;  Scudder  v. 
Trenton  Delaware  Falls  Co.  1  N.  J.  Eq.  694, 
729,  23  Am.  Dec.  756;  Clark  v.  Nash,  198 
U.  S.  361,  49  L.  ed.  1085,  25  Sup.  Ct.  Rep. 
676. 

In  this  state  we  have  conditions  to  meet 
and  resources   to  develop,  which,   in   their 
nature,  require  the  employment  of  new^  and 
appropriate  means.    This  has  opened  a  field 
for    the    prosecution    of    new    enterprises. 
The  mineral  resources  of  the  state  are  of 
prime     importance.     Grenerally,     they     can  • 
only  be  reached  by  sinking  shafts  to  ij^reat 
depth,  or  running  tunnels  of  great  lenpfth. 
It  appears  from  the  testimony  that  the  tun- 
nel which  petitioner  purposes  to  run   will 
cut  the  mountain  at  a  great  depth;  that  it 
will  intersect  numerous  veins  of  mineral; 
that  it  will   reach  mines  now  being  oper- 
ated; that  through  this  tunnel  these  mines 
and  others  which  may  be  developed  alonj^ 
its  line  can  be  operated  if  the  owners  should 
so  desire;  that  it  will  drain  these  proper- 
ties  and  furnish  ventilation,  if  connection 
is  made  therewith;  in  short,  that  the  own- 
ers of  mining  properties  along  the  line  of 
this   tunnel    and   adjacent   thereto  may,    if 
they  so  desire,  secure  a  distinct  benefit  and 
advaptoge  in  the  operation  of  their  mines 
by    availing    themselves    of    the    facilities 
which  may  be  afforded  by  the  tunnel  of  the 
petitioner.     Tlie  general  assembly  has  pro- 
vided for  the  organization  of  companies  for 
the  purposes  for  which  the  petitioner  was 
organized.     It  has   provided  that  a   corpo- 
ration of   this  character  may  exercise   the 
power  of  eminent  domain  in  securing  rights 
of   way    for   its    tunnel.     It    has   evidently 
recognized    that   the   business   of    a   tunnel 
company  may   be   for   the   benefit   and   ad- 
vantage of  the  public,  for  ^ve  find  that  in 
designating  what  corporations  may  exercise 
the  power  of  eminent  domain,  tunnel  com- 
panies  have  been  mentioned   in  connection 
with  bridge,  ferry,  railroad,  and  other  com- 
panies, whose  business  is  unquestionably  to 
serve  the   public.     While  th?s  judgment  is 
not  conclusive  upon  the  courts,  it  is  entitled 
to  careful   consideration  aild  great  weight, 
as  the  judi^miont  of  a  co-ordinate  branch  of 
the    government   of   the    necessities    of   the 
state  for  the  development  of  its  resources, 
and  the  needs  of  the  people  in  this  respect. 
Daj-ton  Gold  &  S.  Min.  Co.  v.   Seawell,  11 
Xev.  394. 

Subject  to  the  authority  of  the  courts  to 
determine  certain  questions,  the  general  as- 
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^embiy  is  the  exclusive  judge  of  the  neces- 
sity or  emergency  justifying  the  exercise  of 
the    power    of    eminent    domain.     Sholl    v. 
German  Coal  Co.  supra.     It  has  vested  cor- 
porations or;(r&nized  for   the  purposes  men- 
tioned in  the    articles  of  incorporation  of 
petitioner  with    the  right  to  exercise   this 
power.    For  the   development  of  the  great 
mining  resources   of  this  state,  tunnels  of 
the   character    contemplated    by   petitioner 
are  not  only  expedient,  but  necessary.    The 
necessity    of    vesting    corporations    of    the 
character  of   petitioner  with   the   right  to 
exercise  the  power  of  eminent  domain  is  ap- 
parent;   for,    without    this     power,    enter- 
prises of  the  character  contemplated  by  the 
petitioner  could   be  thwarted  and  the  de- 
velopment of   the   mining  resources  of  the 
state  prevented   by   those   owning  property 
erossing    the    line    of    a    projected    tunnel, 
rhe  nnmber  who  may  avail  themselves  of 
the  benefits  of  the  tunnel  will  be  limited, 
but  this  is  merely  the  result  of  natural  con- 
ditions   arising    from    the    character    and 
location  of  mining  properties.     The  use  and 
benefit  of  the    tunnel   will  be  in  common, 
and  may  be  enjoyed  by  all  whose  proper- 
ties are  so  located  with   reference  thereto 
that  they  may  avail  themselves,  if  they  so 
desire,  of   the   opportunities  thus   afforded 
for  the  development  and  operation  of  their 
properties.     The  business  in  which  petition- 
er will  engage  in  affording  these  facilities 
is  essentially  for  the  benefit  and  advantage 
of  such  owners.     For  these  reasons,  we  are 
of  the  opinion  that  the  use  of  the  property 
sought  to  be  condemned  by  the  petitioner 
is  public.     Gilmer  v.  Lime  Point,   18   Cal. 
229,   251;    O'Reiley    v.    Kankakee    Valley 
Draining   Co.  32   Ind.    169,    185;    Coster   v. 
Tide  Water  Co.  18  N.  J.  Eq.  54,  68;  Hart- 
well  V.  Armstrong,  19  Barb.  106. 

The  judgment  of   the   District  Court   is 
affirmed. 


IDAHO  SUPREME  COURT. 

STATE  OF  IDAHO,  Respt., 

V. 

FRANK   CALLOWAY,   Appt 
(—  Idaho,  — ,  84  Pac.  27.) 

hrtoxicating   Uquors — ^power  of   municipal- 
ity to  regulate. 
1.  Under  the  provisions  of  subdivision 
*  oi  I  37  of  the  charter  of  Bois6  City,  the 

Headnotes  by  SuixiVAX,  J. 


city  council  has  power  and  authority  to  en- 
act ordinances  and  make  reasonable  regula- 
tions  therein   for   the   sale  of  intoxicating 
liquors,  both  at  retail  and  wholesale. 
Same — ^validity  of  ordinance. 

2.  Ordinance  No.  623  of  said  city  is  not 
repugnant  to  the  general  laws  of  the  state. 
Same — ^hours  of  closing. 

3.  The  following  provision  of  ordinance 
623  of  the  said  city,  to  wit:  "And  it  is 
hereby  made  unlawful  for  the  proprietor 
of  such  a  place  or  wherein  is  contemplated 
the  sale  of  intoxicating  liquors,  to  permit 
any  person  or  persons  other  than  himself 
and  family  to  enter  such  room  and  place 
where  intoxicating  liquors  are  sold  during 
the  hours  when  the  sale  of  swsh  liquors  is 
prohibited," — is  a  reasonable  regulation, 
and  the  common  council  had  the  power  and 
authority  to  enact  it. 

Same. 

4.  The  provision  of  said  ordinance  mak- 
ing it  a  misdemeanor  for  the  proprietor  of 
a  place  where  intoxicating  liquors  are  sold 
to  permit  any  person  or  persons  other  than 
himself  and  family  to  enter  such  place  dur- 
ing the  hours  when  such  place  must  be  kept 
closed  is  a  reasonable  regulation,  and  not 
contrary  to  the  provisions  of  the  Constitu- 
tion or  general  laws  of  the  state. 

Same. 

5.  The  power  to  prohibit  the  sale  of  in- 
toxicating liquors  in  the  interest  of  the  pub- 
lic safety,  welfare,  good  order,  and  happi- 
ness of  the  people  during  certain  prescribed 
periods  by  the  proper  legislative  body  is 
no  longer  an  open  question. 

Same— Admitting     person     during     closed 
period. 

6.  Under  the  provisions  of  said  ordi- 
nance it  is  immaterial  for  what  purpose  the 
proprietor  admits  the  prohibited  person 
into  such  building.  The  oflfense  is  com- 
mitted if  he  permits  any  person  except 
members  of  his  own  family  to  enter  his 
place  of  business  during  prohibited  hours. 
Same — dassificatoin  of  business. 

7.  Said  ordinance  is  equally  applicable 
to  all  dealers  in  intoxicating  liquors, 
whether  at  wholesale  or  retail,  and  it  not 
class  legislation  within  the  well-deflned 
meaning  of  that  term.  The  classification 
there  made  is  natural,  practical,  and  rea- 
sonable. That  being  true,  it  is  valid  and 
constitutional.  In  enacting  police  regula- 
tion, if  the  classification  therein  made  is 
usual,  practical,  and  reasonable,  that  is 
sufficient. 

Same-H;onstitutional  rights. 

8.  Said  ordinance  does  not  infringe 
any  right,  privilege,  or  immunity  secured 
to  the  citizen  by  the  Federal  or  state  Con- 
stitution. 


Caae  Hote. — ^Validity  of  ordinance  ex- 
cluding persons  from  saloon  during  hours 
oi  dosing.—On  the  question  of  the  validity 
oj  an  ordinance  excluding  persons  from 
places  where  intoxicating  liquors  are  sold 
^UJL(N.S.) 


during  the  hours  when  such  places  are  re- 
quired to  be  closed,  there  is  very  little  au- 
thority in  addition  to  the  cases  cited  in  the 
opinion  in  State  v.  Cat.loway.  As  shown 
by  those  cases,  the  validity  of  such  ordi- 


110 


IDAHO  SUPREME  OOURT. 


Jav. 


Same— rMtraint  of  trade. 

9.  The  control  of  the  liquor  buBiness  ia 
within  the  police  power  of  the  state,  and 
restri^ctiona  which  might  lawfully  be  im- 
posed upon  it  might  be  obnoxious  as  an 
illegal  restraint  of  trade  when  applied  to 
other  pursuits  or  ayocations. 
Same— enforced  doting. 

10.  The  right  to  sell  liquor  is  not  an  in- 
herent right  of  the  citieen,  and  to  prohibit 
him  from  keeping  open  his  place  of  busi* 
ness  from  12  o'clock  midnight  to  6  o'clock 
in  the  morning,  and  from  12  o'clock  Satur* 
day  night  until  6  o'clock  tbe  following 
Monday  morning,  does  not  deprive  him  of 
property  without  due  process  of  law.  Said 
ordinance  is  a  restraint  upon  the  business 
therein  named,  and  in  no  wise  contemplates 
a  destruction  of  the  business,  but  places  it 
within  the  bounds  therein  named,  and  is 
simply  a  regulation  and  a  restraint. 
Municipal  ordinance — ^title. 

11.  The  title  to  said  ordinance,  to  wit, 
"An  Ordinance  Regulating  the  Hours  in 
Which  Intoxicating  Liquors  Shall  Be  Sold 
in  Bois6  City,  and  for  Sunday  Closing,  and 
Providing  a  Penalty  for  the  Sale  Thereof 
during  Prohibited  Hours," — expresses  the 
object  and  purpose  of  said  ordinance,  and  is 
sufficiently  comprehensive  to  include  all  of 
the  provisions  of  said  ordinance. 

(January  31,  1906.) 


APPEAL  by  defoidant  from  a  judgment 
of  the  District  Court  for  Ada  Ck>unf7 
convicting  bim  of  illegal  sale  of  intoxicatp 
ing  liquors.    Ai&rmed. 

The  facta  are  stated  in  the  opinion. 

Measrs.  Hawley,  Pnckett,  ft  Hawley,  for 
appellant: 

A  municipal  corporation  has  only  such 
powers  as  have  been  expressly  delegated  to 
it,  and  their  appropriate  incidents. 

Wilson  ▼.  Beyers,  6  Wash.  303,  34  Am. 
St.  Rep.  868,  32  Pac.  90;  State  v.  Robert- 
son, 45  La.  Ann.  954,  20  L.RJL  691,  40  Am. 
St.  Rep.  272,  13  So.  164;  South  Covington 
A  C.  Street  R.  Co.  v.  Berry,  93  Ky.  43,  15 
L.R.A.  604,  40  Am.  St  Rep.  161,  18  8.  W. 
1026;  Phillips  v.  Denver,  19  Colo.  179,  41 
Am.  St.  Rep.  230,  34  Pac  902;  Com.  ▼. 
Worcester,  3  Pick.  462. 

Even  if  this  ordinance  made  the  gist  of 
the  offense  the  selling  of  intoxicating 
liquors  during  prohibited  hours,  and  not 
the  entrance  into  the  saloon  building,  the 
ordinance  would  be  void  by  reason  oi  ita 
being  unreasonable. 

Bennett  v.  Pulaski  (Tenn.  Ch.  App.)  47 
L.R.A.  278,  52  S.  W.  913;  Columbia  v. 
Beasly,  1  Humph.  232,  34  Am.  Dec.  646; 
New  York  v.  Dry  Dock,  E.  B.  A  B.  R.  Co. 
133  N.  Y.  104,  28  Am.  St.  Rep.  614,  30  N. 
£.  563;  People  v.  Armstrong,  73  Mich.  288, 


nances  has  generally  been  sustained.  But 
there  is  some  authority  the  other  way. 

Thus,  an  ordinance  making  it  a  mis- 
demeanor to  let  a  person  in  or  out  of  a 
saloon,  or  for  a  person  to  go  in  or  out  of  a 
saloon  during  the  hours  in  which  the  sa- 
loon is  required  to  be  closed,  was  held,  in 
Bennett  v.  Pulaski  (Tenn.  Ch.  App.)  47 
L.R.A.  278,  52  S.  W.  913,  to  be  unreason- 
able and  void. 

And  a  statute  empowering  towns  to  make 
such  by-laws,  rules,  and  regulations  for  the 
better  governme'ht  of  the  town  as  they  may 
deem  necessary  was  held,  in  State  v.  Thom- 
as, 118  N.  C.  1221,  24  S.  E.  535,  not  to 
empower  a  municipality  to  pass  an  ordi- 
nance forbidding  any  barkeeper,  clerk,  or 
agent,  or  any  person  whatsoever,  to  remain 
in  a  barroom  or  any  place  where  spirituous 
or  intoxicating  liquors  are  sold  during  the 
hours  of  closing.  In  this  case  it  appeared 
that  the  proprietor  and  his  clerk  sat  in  the 
barroom  three  quarters  of  an  hour  after  the 
time  of  closing,  and  the  court  said  that, 
whether  or  not  the  legislature  might  have 
power  to  pass  a  law  forbidding  a  person  to 
sit  in  his  own  house,  for  whatever  purpose 
it  might  at  the  time  be  used,  it  was  certain 
that  no  attempt  had  been  made  to  authorise 
a  town  to  maJce  such  a  regulation. 

So,  an  ordinance  forbidding  the  sale  of 
liquor  during  certain  hours,  and  making 
the  fact  t^t  persons  are  seen  to  enter  or 
leave  places  where  such  liquors  are  sold  dur- 
ing the  time  when  they  are  required  to  be 
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closed  prima  facie  evidence  of  guilt,  was 
held,  in  McNulty  v.  Toof,  116  Ky.  202,  75 
S.  W.  258,  to  be  invalid  as  to  the  latter 
provision,  under  legislative  power  to  re- 
strain, regulate,  and  prohibit  the  selling  or 
giving  away  of  liquors,  and  to  pass  all  ordi- 
nances expedient  in  maintaining  the  peace, 
good  government,  health,  and  welfare  of  the 
city.  The  court  expressed  the  opinion  that 
the  state  might,  by  statute,  make  the  fact 
that  persons  were  seen  to  enter  or  leave 
saloons  during  the  time  of  closing  prima 
facie  evidence  of  the  violation  of  the  act, 
but  held  that  such  power  had  not  been  dele- 
gated to  the  municipality. 

Decker  v.  Sargeant,  125  Ind.  404,  25  N. 
E.  458,  is  cited  in  Davis  v.  Fasig,  128  Ind. 
271,  27  K.  E.  726,  as  an  authority  in  favor 
of  the  validity  of  an  ordinance  requiring 
visitors  to  be  excluded  from  saloons  dur- 
ing the  hours  of  closing.  In  this  case  an 
ordinance  requiring  the  proprietors  of  sa- 
loons to  close  them  at  11  o'clock,  at  which 
time  they  should  raise  all  door  screens,  etc., 
so  as  to  give  an  unobstructed  view  of  the 
interior,  and  require  all  other  persons  to 
vacate  the  premises,  and  not  to  reopen  the 
saloon  until  5  o'dock  the  following  morn- 
ing, was  held  valid.  But  nothing  is  said 
in  the  opinion  as  to  the  right  to  forbid  the 

{>roprietor  or  anyone  else  to  enter  the  sa- 
oon  during  the  closing  hours,  and  no  par- 
ticular reference  is  made  to  the  provision 
requiring  that  all  persons  shall  vacate  the 
premises  at  11  o'clock. 
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2  L.RJL  721,  16  Am.  St.  Rep.  684,  41  N. 
W.  275. 

The  ordinance  abridges  the  privileges  of 
a  dtixen,  and  deprives  a  person  of  liberty 
and  of  property. 

State  V.  Nelson,  10  Idaho,  522,  67  L.R.A. 
808,  79  Pac.  79;  Gastenau  v.  Com.  108 
Ky.  473,  49  L.ILA.  Ill,  94  Am.  St  Rep. 
386,  56  8.  W.  705;  New  York  v.  Dry  Dock, 
E.  B.4k  B.  R.  Co.  9upra;  Robinson  v.  Frank- 
lin, 1  Humph.  156,  34  Am.  Dee.  625;  Ritchie 
▼.  People,  155  111.  98,  29  L.IUL  79,  40  N.  E. 
454;  Lake  View  ▼.  Kose  Hill  Cemetery  Co. 
70  ni.  191,  22  Am.  Rep.  71;  People  v. 
Gilbon,  109  N.  T.  389,  4  Am.  St.  Rep.  465, 
17  N.  £.  343;  Eden  v.  People,  161  HI.  296, 
32  LRA.  659,  52  Am.  St.  Rep.  365,  43  N. 
£.  1108. 

This  is  class  legislation. 

lUgio  V.  SUte,  86  Tenn.  272,  6  S.  W.  401 ; 
Be  Morgan,  26  Colo.  415,  47  LJI.A.  52,  77 
Am.  St.  Rep.  260,  68  Poc.  1071 ;  Re  Eight 
Hour  Law,  21  Colo.  29,  39  Pac.  328;  Low  v. 
Bees  Printing  Co.  41  Neb.  127,  24  L.R.A. 
702,  43  Am.  St.  Rep.  670,  59  N.  W.  362; 
Bitchie  v.  People,  aupra;  Steffy  v.  Monroe 
atj,  135  Ind.  466,  41  Am.  St  Rep.  436,  35 
N.  E.  121. 

Messrs.  J.  J.  Gnheeii,  Attorney  General, 
Oisrles   P.    Koeladi,    R.    P.    Qnarles,  and 
Charles  M.  Kahn,  for  respondent: 
Charter  power  to    regulate  saloons   and 

dramahops  is  usaally  considered  as  ample 

to  justify  penal  ordinances  prescribing  the 

hours  when   such   places   shall   open   and 

ekMe. 
McQniUin,   Mnn.    Ord.    §    480,    p.    761; 

Smith  V.  Knoxville,  8  Head,  245;  Gabel  v. 

Houston,  29  Tex.   335;   Maxwell  v.   Jones- 

horo,  11  Heisk.  257;  Tarkio  v.  Cook,  120 

Mo.  1,  41  Am.  St  Rep.  678,  25  S.  W.  202; 

ProTo  V.  Shurtliff,  4  Utah,  15,  5  Pac.  302; 

Ex  parte  Wolf,  14  Neb.  24,  14  N.  W.  660; 

SUte,  Staats,  Prosecutor,  v.  Washington,  44 

N.  J.  L.  605,  43  Am.  Rep.  402;  Decker  v. 

Sargeant,  125  Ind.  404,  26  N.  E.  458;  Port- 

bud  y.  Schmidt,  18  Or.   17,  6  Pac.  221; 

Minden  v.  Silverstein,  36  La.  Ann.  912. 
The  ordinance  cannot  be  attacked  upon 

the  ground  of  its  being  unreasonable. 
Sbiggs  V.  Martinsville,  140  Ind.  476,  33 

I^RA.  781,  49  Am.  St  Rep.  209,  39  N.  E. 

241;  Com.  V.  Worcester,  3  Pick.  462;  Mc- 

QttiUin,  Mun.  Ord.  §  181. 
To  exempt  wholesale  houses   under  the 

charter  of  Bois6  City  from  the  provision  of 
the  ordinance  would  be  discrimination. 

Cairo  v.  Feuchter,  159  III.  155,  42  N.  E. 
308. 

^0  distinction  between  wholesale  liquor 
I^OQMs  and  retail  liquor  houses,  or  saloons, 
u  i«Qogiuzed  under  the  law. 

Mogler  V.  Kansas,  123  U.  S.  623,  31  Ii. 
«^  205,  8  Sup.  Gt  Rep.  273;  Crowl^  t. 


Christensen,  137  U.  S.  86,  34  L.  ed.  620,  11 
Sup.  Ct  Rep.  13. 

The  closing  of  saloons  on  Sunday  is  rea- 
sonable. 

Kurtz  V.  People,  33  Mich.  279 ;  Cranor  v. 
Albany,  43  Or.  144,  71  Pac.  1042;  State  v. 
Binnard,  21  Wash.  340,  58  Pac  210. 

Ordinances  closing  saloons  and  places 
where  liquor  is  sold  during  certain  hours 
in  the  night  have  universally  been  upheld 
as  reasonable. 

Maxwell  v.  Jonesboro,  Ex  parte  Wolf,  and 
State,  Staats,  Prosecutor,  v.  Wasrhington, 
supra;  Decker  v.  Sargeant,  125  Ind.  405,  25 
N.  E.  458:  Paul  v.  Washington,  134  N.  C. 
363,  65  L.RJL.  902,  47  S.  E.  793. 

The  municipality  itself  is  the  best  judge 
respecting  the  necessity  and  reasonableness 
of  its  ordinances. 

McQuillin,  Mun.  Ord.  §  186;  Dill.  Mun. 
Corp.  9  400;  New  York  v.  Drydock,  E.  B. 
&  B.  R.  Co.  133  N.  Y.  104,  28  Am«  St  Rep. 
614,  30  N.  E.  563;  Bennett  v.  Pulaski 
(Tenn.  Ch.  App.)  47  L.R.A.  278,  52  S.  W. 
913;  Paul  v.  Washington,  supra;  State  v. 
Gerhardt,  145  Ind.  439,  33  L.R.A.  319,  44 
N.  E.  469. 

There  is  no  interference  with  constitu- 
tional rights. 

Mugler  V.  Kansas  and  Crowley  v.  Chris- 
tensen, supra;  Adams  v.  Cronin,  29  Colo. 
488,  63  LJIJIl.  67,  69  Pac.  590:  Schwuchow 
V.  Chicago,  68  HI.  444;  Ex  parte  Christen- 
sen, 85  Cal.  208,  24  Pac.  747. 

SullivAa^  J.,  delivered  the  opinion  of  the 
court: 

Hie  appellant  was  convicted  of  the  crime 
of  keeping  open  his  saloon  in  Boistf  City 
after  the  hour  of  midnight,  or  between 
midnight  and  the  hour  of  6  o'clock  the  fol- 
lowing morning;  and  in  another  and  sepa- 
rate suit  he  was  convicted  of  keeping  open 
his  saloon  in  said  city  on  the  day  of  the 
week  known  as  Sunday,  in  violation  of  the 
provisions  of  ordinance  No.  623  of  the 
ordinances  of  said  city.  From  which  con- 
victions he  appealed  to  the  district  court, 
where  both  cases  were  tried  upon  an  agreed 
stipulation  of  facts,  and  the  appellant  was 
again  convicted,  from  which  judgments  the 
appellant  appeals  to  this  court. 

It  is  agreed  between  respective  counsel 
tSiat,  as  the  same  legal  questions  are  in- 
volved in  eadi  case,  both  cases  shall  be  sub- 
mitted to  this  court  upon  the  same  briefs 
and  arguments.  The  cases  were  tried  in 
the  court  below  upon  an  agreed  statement 
of  facts,  which  is  as  follows: 

"It  is  stipulated  and  agreed  by  and  be- 
tween the  parties  hereto  that  the  above- 
entitled  caTise  ^hall  be  tried  and  determined 
by  the  court  without  a  jury,  and  that  a 
jury  is  expressly  waived.  It  is  further 
stipulated  and  agreed  by  and  between  the 
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parties  hereto  that  the  facts  in  this  case  are 
as  follows: 

"(1)  That  on  the  6th  day  of  July,  1905, 
at  a  regular  meeting  of  the  common  council 
of  Bois4  City,  Idaho^  said  common  council 
passed  an  ordinance  (No.  623),  which  said 
ordinance  was,  on  the  8th  day  of  July,  1905, 
duly  approved  by  the  mayor  of  said  city; 
and  which  said  ordinance  since  last-men- 
tioned date  has  not  been  repealed,  and 
which  said  ordinance  is  in  the  words  and 
figures   following,   to  wit: 

"'Ordinance  No.  623 By  Barber. 

"'An  Ordinance  Regulating  the  Hours  in 
V7hich   Intoxicating  Liquors   Shall   Be 
Sold    in    Boise    City    and   for    Sunday 
Closing,   and  Providing  for  a  Penalty 
for  the  Sale  Thereof  during  Prohibit- 
ed Hours. 
"'Boise  City  does  ordain  as  follows: 
"'Section  1.    Any  room  where  intoxicat- 
ing, spirituous,  vinous,  or  malt  liquors  are 
sold  by  virtue  of  a  license  under  the  ordi- 
nances of  Boise  City,  shall  be  so  arranged 
that  the  same  shall  be  securely  closed  and 
locked    and    admission    thereto    prevented; 
and  the  same  shall  be  securely  locked  and 
all   persons   excluded    therefrom   each    and 
overy  day,  after  the  hour  of  12  o'clock  mid- 
night until  the  hour  of  6  o'clock  a.  ic.,  fol- 
lowing  and    on   Sundays    from    12    o'clock 
Saturday  night  until   6   o'clock  a.   m.,   on 
Monday     mornings,     and    no     intoxicating 
liquors  shall  be  sold  between  such  hours. 
And  it  is  hereby  made  unlawful  for  the  pro- 
prietor  of  such   a  place  and  the  business 
herein  contemplated,  of  selling  intoxicating 
liquors,   to   permit    any   person   or  persons 
other   than    himself   and    family   to   enter 
Huch   room    and    place    where    intoxicating 
liquors  are  sold  during  the  hours  when  the 
sale  of  such  liquors  is  prohibited. 

"  'Sec.  2.  Any  person  or  persons  failing 
to  (OTrT)ly  with  the  proviftions  of  $  1  of 
this  ordinance,  or  yiolating  any  of  the  pro- 
visions of  said  §  1,  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  upon  conviction  in 
the  police  magistrate's  court  of  Boise  City, 
shall  be  fined  in  any  sum  not  exceeding  two 
hundred  ($200.00)  dollars,  or  by  imprison- 
ment in  the  city  jail  for  a  period  not  to  ex- 
ceed sixty  days,  or  both  such  fine  and  im- 
prisonment. 

**  'Sec.  3.  This  ordinance  shall  take  ef- 
fect and  be  in  full  force  from  and  after 
the  8th  day  of  July,  1905.' 

"(2)  That  on  the  23d  day  of  July,  1905, 
defendant,  Frank  Calloway,  was  a  citizen 
of  the  United  States  and  the  owner  of  that 
certain  saloon  known  as  the  'Exchange 
Bar,'  situate  in  Boise  City,  Idaho,  and  was 
operating  said  saloon  at  said  time  under  a 
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saloon  liquor  license  issued  by  Bois^   City. 

"O)  That  said  defendant,  Frank  Callo- 
way, did,  on  the  23d  day  of  July,  1905,  said 
day  being  the  first  day  of  the*  week,  com- 
monly called  Sunday,  allow  and  permit  peo- 
ple to  enter  his  said  saloon  for  the  purpose 
of  purchasing  intoxicating  liquors." 

These  cases  involve  the  legality  or  consti- 
tutionality of  said  ordinance  No.  623,  and 
the  only  question  before  the  court  is  wheth- 
er or  not  said  ordinance  is  a  valid  and 
existing  ordinance  of  said  city. 

It  is   first  contended   that   the   common 
council  of  Bois4  City  is  not,  by  the  charter 
of  said  city,  given  the  power  to  pass   such 
ordinance.     Subdivision  4  of   §   37   of    tne 
charter  of  said  city  grants  to  said  city  the 
right  "to  license,  tax,  regulate,  and  restrain 
barkeepers,  saloon  keepers,  dealers  in  [manu- 
facturers of]   spirituous   [vinous]    or    malt 
liquors  [and  places  where  such  liquors]  are 
kept  for  sale  or  in  any  manner  disposed  of. 
.     .     ."    The  provisions  of  said  grant   are 
broad  enough  to  authorize  reasonable  regu- 
lation of  the  persons  and  business  therein 
referred  to.    Ilien,  if  the  provisions  of  said 
ordinance  are  reasonable,  the  common  coun- 
cil had  the  authority  under  the  charter  to 
enact    said    ordinance.    In    McQuillin     on 
Municipal    Ordinances,    §    480,   the   author 
says:     "Charter  power  to  regulate  saloons 
and    dramshops    is    usually    considered    as 
amp^e  to  justify  penal  ordinances  prescrib- 
ing the  hours  when  such  places  shall  open 
and  close."     Smith   v.   Knoxville,   3    Head, 
245;  Gabel  v.  Houston,  29  Tex.  336;  Max- 
well V.  Jonesboro,  11  Heisk.  257;  Tarkio  v. 
Cook,  120  Mo.  1,  41  Am.  St.  Rep.  678,  25  S. 
W.   202;    Prove   v.   Shurtliflf,   4  Utah,    15, 
5  Pac.  302;  Ex  parte  Wolf,  14  Neb.  24,  14 
N.    W.    660;    State,   Staats,   Prosecutor,    v. 
Washington,  44  N.  J.  L.  605,  43  Am.  Rep. 
402;  Decker  y.  Sargeant,  125  Ind.  404,  25 
N.  E.  468. 

Second,  it  is  contended  that  said  ordi- 
nance is  repugnant  to  the  general  laws  of 
the  state.  There  is  nothing  in  this  conten- 
tion, as  the  general  laws  contemplate  a 
reasonable  control  of  the  liquor  traffic,  and 
the  legislature  has  authorized  the  proper 
officers  of  Bois6  City  to  enact  such  ordinance 
as  they  may  deem  best  for  its  reasonable 
regulation  and  control.  This  ordinance 
in  no  manner  conflicts  with  the  general  laws 
of  the  state.  It  is  admitted  by  counsel  for 
the  appellant  that  the  common  council  has 
the  authority  to  make  reasonable  regula- 
tions in  regard  to  the  conduct  of  the  saloon 
business  and  the  sale  of  intoxicating  liquors 
within  Bois6  City.  But  he  contends  that 
the  following  provision  of  said  ordinance  is 
unreasonable,  and  therefore  unconstitu- 
tional, to  w^it:  "And  it  is  hereby  made 
imlawful  for  the  proprietor  of  sudi  a  place 
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=iDd  the  business    herein    contemplated,   of 
-sflling  intoxicating   liquors,   to  permit  any 
yery)n  or  persons    other    than  himself  and 
fsmily  to  enter  such   room  and  place  where 
intoxic-aUDgr    liquors     are     $K>ld    during    the 
hours  T^-^ien  the  sale  of  such  liquors  is  pro- 
hibited."   It   is    ari^ued    that  this  prevents 
the  hired    help    of    tlie    proprietor    of    the 
>iloon  from  entering    ftuch  place  during  the 
prohibited  hours  to   clean  up  the  place  and 
pat  it  in  order  for  the  next  day's  business, 
and  that  it  prevents    the  bookkeeper  of  the 
proprietor    from   going^   into   such   place   for 
the   purpo9$e     of     porting    his    books    and 
arranging     his     accounts.     All     except    the 
proprirtor    and     his     family    are    prohibited 
from  entering  the   place  where  such  liquors 
are  sold  each  and  every  day  after  the  hour 
of  12  o'clock    midnight    until    the   hour   of 
6  o'clc^-k  the  next    morning  following,  and 
on  SuMays  from   12  o'clock  Saturday,  mid- 
nig^ht.  until  6  o'clock  A.  m.  on  Mondays.     I 
do  not  think   that   an   unreasonable  regula- 
tion, for  it  would  seem  that  eighteen  hours 
out  of  twenty-four   was  a   reasonable  time 
for  the   proprietors  of  saloons  to  do  their 
business,  clean  up  their  places  of  business, 
and   keep  their    books;    and    it   does   seem 
that  the  good   health   of  the  proprietor  of 
the    saloon    and    his    barkeeper    and    book- 
keeper, as  well  as  that  of  the  citizen,  and 
the   good  order   of  the   city,  would  require 
that  saloons  be  closed  from  12  o'clock  mid- 
night until  6  o'clock  the  following  morning, 
and    on    Sundays.     While    the    saloon    and 
liquor   business   may   be   a   very   strenuous 
bui«im^!«,  I  do  not  think  that  the  health  of 
the   people  and  the  peace  and  quiet  of  the 
community  demand  that  business  to  be  car- 
ried on  for  more  than  eighteen  hours  dur- 
ing   a    single   day.     It  certainly    would   be 
hard    to   convince    the   general    public   that 
the  peace,  good  order,  and  welfare  of  a  com- 
munity    demanded     dramshops     and     even 
wholesale  liquor  stores  to  be  kept  open  for 
twenty- four  hours  per  day. 

It  is  most  strenuously  contended  by  coun- 
s**l    for    the   appellant   that   this   ordinance 
makes  the  gist  of  the  offense  the  entering 
of  such  room  and  place  where  intoxicating 
liquors  are  sold,  and  that  it  was  undoubted- 
ly the  intention  of  the  framers  of  that  ordi- 
nance  to  make  the  gist  of  the  offense  the 
•♦•llinp    of    intoxicating    liquors   during   the 
prohibited   hours.     It    is    clear   to   me   that 
the  object  of  said  ordinance  was  to  prohibit 
the  sale  of  intoxicating  liquors  during  the 
prohibited  hours^  and  that  the  only  effect- 
ive way  to  do  so   was  to  make  it  a  mis- 
demeanor for  the  proprietor  to  permit  any 
pwsoD,  other  than  his  family,  to  enter  his 
^loon  during  the  prohibited  hours.     Great 
relmnee  is  placed  by  counsel  for  appellant 
upon  the  rase  of  Bennett  v,  Pulaski  (Tenn. 
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Ch.  App,)  47  L.R.A.  278,  52  S.  W.  913. 
That  action  was  brought  by  a  retail  liquor 
dealer  doing  business  in  Pulaski  against  the 
mayor  and  aldermen  of  that  town  to  en- 
join them  from  enforcing  against  him  cer- 
tain ordinances  enacted  by  the  municipal 
authorities,  on  the  ground  that  they  were 
arbitrary,  unreasonable,  oppressive,  con- 
trary to  common  rights,  and  deprived  him 
of  his  property  without  due  process  of  law, 
and  that  they  were  passed  in  obedience  to 
the  edicts  of  the  church  to  which  the  mayor 
and  aldermen  belonged,  for  the  purpose  of 
furthering  its  propaganda  for  the  pro- 
hibition of  the  liquor  traffic,  and  not  to 
regulate  it.  The  validity  of  four  ordinances 
was  involved  in  that  action,  and  they  are 
designated,  first,  as  the  "Curtain  Ordi- 
nance;" second,  the  "Letting  In  and  Out 
Ordinance;"  third,  the  "Insertion  of  Hours 
of  Business  in  Saloon  License  Ordinance;" 
and  the  "Closing  and  Opening  Hour  Ordi- 
nance." The  court  held  that  the  ordinance 
requiring  the  curtains  to  front  windows  and 
doors  of  the  lower  story  of  a  retail  liquor 
house  to  be  hoisted,  raised  up,  or  otherwise 
removed  from  sunset  to  sunrise  during  the 
night,  was  unreasonable  and  invalid  as 
applied  to  the  retail  liquor  dealer.  Also 
that  the  ordinance  requiring  saloons  to  be 
closed  between  10  p.  m.  and  4  a.  m.,  and  also 
on  Sunday,  is  a  reasonable  and  valid  exer- 
cise of  the  power  to  regulate  such  business, 
and  that  the  ordinance  making  it  a  mis- 
demetinor  to  let  persons  in  or  out  of  the 
saloon  during  the  hours  in  which  the  saloon 
is  required  to  be  closed  is  unreasonable  and 
void,  and  that  the  ordinance  requiring  the 
insertion  in  every  saloon  license  of  the  legal 
hours  in  which  the  saloon  keeper  is  permit- 
ted to  do  business  is  not  invalid,  as  it  is 
harmless,  though  useless.  The  court  also 
held,  without  comment,  arguendo^  or  cita- 
tion of  authorities,  that  the  letting  in  and 
out  ordinance  was  open  to  the  objection  that 
it  was  unreasonable  and  void.  The  court 
further  held  that  the  motive  that  prompted 
the  enactment  of  such  ordinance  could  not 
be  considered  by  the  court  in  determining 
whether  the  ordinance  was  reasonable  or 
unreasonable  or  oppressive.  The  court,  in 
commenting  upon  the  authority  of  the 
municipality  to  determine  in  the  first  in- 
stance what  regulations  of  the  whisky  traf- 
fic were  proper  and  reasonable,  said :  "Tlie 
court  is  also  of  the  opinion  that  it  is  within 
the  province  of  the  municipal  authorities 
of  the  town  to  determine,  in  the  first  in- 
stance, what  reg\iIations  of  the  whisky  traf 
fie  within  its  limits  are  proper  and  reason- 
able for  the  preservation  of  the  peace,  quiet, 
and  good  order,  and  that,  if  reasonable  and 
in  conformity  to  its  charter  and  the  general 
law,  the  court  cannot  substitute   its  jud^' 
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ment  for  that  of  the  authorities  as  to  the 
need  of  the  community  in  the  matter."  It 
will  be  observed  that  that  court  held  the 
ordinance  requiring  saloons  to  be  closed 
between  10  o'clock  p.  M.,  to  4  o'clock  A.  ic., 
and  also  on  Sunday,  was  a  reasonable  and 
valid  exercise  of  the  power  to  regulate  such 
business.  The  said  letting  in  and  out  ordi- 
nance made  it  a  misdemeanor  for  the  owner 
of  a  saloon  or  his  clerk  to  let  a  person  in  qr 
out  of  such  saloon  between  the  prohibited 
hours,  and  also  made  it  unlawful  for  any 
person  to  go  in  or  out  of  such  saloon,  except 
the  owner  or  clerk,  between  such  hours.  This 
letting  in  or  out  ordinance,  as  the  decided 
court  is  not  inclined  to  follow  the  supreme 
court  of  Tennessee  upon  the  question  of  the 
weight  of  authority  is  adverse  to  the  posi- 
tion taken  by  that  court. 

The  supreme  court  of  the  state  of  North 
Carolina,  in  the  case  of  Paul  v.  Washing- 
ton, 134  N.  C.  363,  65  L.RJi..  902,  47  S. 
E.  793,  which  was  a  case  involving  the 
validity  of  an  ordinance  requiring  liquor 
saloons  to  be  closed  between  8  o'clock  in 
the  evening  and  6  o'clock  in  the  morning, 
and  forbidding  the  doors  to  be  open  during 
those  hours,  held  it  not  unreasonable. 
That  court  also  held  that  an  ordinance 
forbidding  the  owners  or  employees  in 
places  where  liquors  are  sold  to  be  in 
such  places  between  the  hour  of  closing 
on  Saturday  night  and  the  hour  for  open- 
ing on  Monday  morning  is  not  so  clear- 
ly unreasonable  as  to  require  the  court  to 
set  aside  an  ordinance  making  such  pro- 
vision. From  the  language  there  used  the 
court  evidently  concluded  that  the  ordi- 
nance came  very  close  to  the  line  of  "un- 
reasonableness," as  they  say  it  is  not  so 
"clearly"  unreasonable.  But  in  the  case  at 
bar  this  court  concludes  that  the  provisions 
of  said  ordinance  are  clearly  reasonable.  It 
was  contended  in  that  case  that  said  ordi- 
nance was  arbitrary,  oppressive,  vexatious, 
unreasonable,  and  void,  in  that  it  deprived 
the  plaintiff  of  the  use  and  convenience  of 
his  property  without  due  process  of  law. 
The  court  held  against  the  liquor  dealer 
on  that  proposition,  and  further  held  that 
police  regulation  statutes  are  valid  unless 
the  purpose  or  necessary  effect  is  not  to 
regulate  the  use  of  property,  but  to  destroy 
it.  And  in  the  case  at  bar  it  certainly  will 
not  be  contended  that  the  provision  of  the 
ordinance  prohibiting  any  person  from 
entering  the  saloon  except  the  owner  and 
nis  family  would  deprive  him  of  the  use  and 
convenience  of  his  property  without  due 
process  of  law.  In  the  last-mentioned  case 
the  owners  of  the  saloons  were  excluded 
from  their  places  of  business  during  the 
prohibited  hours,  and  still  it  was  held 
reasonable,  while  in  the  ordinance  in  ques- 
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tion  the  owner  and  his  family  are  permit- 
ted to  enter  the  saloon  during  prohibited 
hours.  If  people  can  be  legally  restrained 
from  working  more  than  eight  hours  per 
day  in  some  of  the  ordinary  avocations  of 
life,  it  certainly  does  not  seem  unreason- 
able that  liquor  dealers  should  be  restrained 
from  plying  their  vocation  more  than 
eighteen  hours  per  day. 

In  the  case  of  State  v.  Gerhardt,  145  Ind. 
439,  33  L.R.A.  313,  44  N.  E.  469,  the  court 
said:     "The  power  to  prohibit  the  sale    of 
intoxicating  liquors  in  l^e  interest  of   pub- 
lic  safety   or   welfare  during   certain    pre- 
scribed  periods   is   not   denied.     The    l^is- 
la/ture  possessing  the  right,  as   it  unques- 
tionably does,   may  further  extend   or    ex- 
ercise it  so  as  to  require  a  proprietor  of  a 
liquor   saloon    to    securely   close   the    same 
and  permit  no  person  to  enter  therein  dur- 
ing the  times  when  the  sale  of  intoxicating 
liquor   is   forbidden."     That  case    involved 
the  validity  of  a  statute,  but  that  makes  no 
difference  so  far  as  this  case  is  concerned. 
The  legislature  in  this  state  has  authority 
to  regulate  the  sale  of  intoxicating  liquors, 
and   the  charter   of  Bois6   City  authorizes 
the  city  to  regulate  the  liquor  traffic  ^with- 
in  its  corporate  limits.     A  part  of  the  stat- 
ute under   consideration    in    the   case    last 
above  cited  is  substantially  the  same  as  that 
provision  of  the  ordinance  here  under   con- 
sideration, and  makes  it  unlawful   for   the 
proprietor  of  a  saloon  to  permit  any  person 
or  persons  other  than  himself  and  family  to 
go   into    such    room    and   place   where    in- 
toxicating liquors  are  sold  upon  the  day^ 
and  hours  when  the  sale  of  such  liquors  is 
prohibited.     In    commenting   on   that    pro- 
vision, the  supreme  court  there  said.      "It 
is  true  that  the   part  relative  to  the    ex- 
clusion of  the  persons  is  somewhat  sweeping, 
making  but  one  exception;  however,  crimi- 
nal statutes   are  not  always   literally  con- 
strued,  and   possibly  an   emergency    might 
arise  of  great   necessity  to  admit  someone 
other  than  those  mentioned  in  the  section, 
and,   while   suoh  admission  might  infrin^ 
upon  the  letter  of  the  statute,  it  would  not 
come  within  its  spirit,  and  the  court,  under 
the    particular   circumstances,   might   make 
the  necessary   exception."     See  also    Davis 
V.  Fasig,   128  Ind.   271,  27  N.  E.   726.      It 
would   seem  to  me  that  the  effect   of    the 
ordinance  would  be  nullified  if  such  places 
were  permitted  to  be  kept  open  and  visited 
by  everybody  who  desired  to  do  so.     In  Mc- 
Carty  v.  Atlanta,  121  Ga,  365,  49  S.  E.  287, 
the  court  said:     "If  once  excuses  were  ad- 
mitted for  keeping  open  such   places  upon 
prohibited  days  or  after  prohibited   hours, 
the  law   would  be  practically  nullified.     It 
would   rarely   be    possible  for  ihe  state  or 
city  to  meet  the  excuses  or  to  show  that  the 
place  had  been  open  for  an  unlawful  pur- 
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pose.    The  fact  famisbing  the  excuse  and 
the  illegal    act    after     the    innocent   entry 
would  so  often  be  blended  that  they  could 
not  he  separated.     The  opening^  absolutely 
prohibited   by  law,    would   be  legalized  by 
ti»«  motive  with  which  the  prohibited  act 
was  dozke.    ...     If  sueh  an  excuse  could 
be  given  in  one  case^  ii  could  be  in  others, 
Uid  the  lasue  on  each  trial  would  be  divert- 
ed from  the   question   as    to  whether   the 
place  had  been  open  at  an  unlawful  hour 
into  a  consideraitioii  of  the  question  as  to 
wietiber  it  had  been  opened  for  an  innocent 
purpose.    It  is  manifest  that  any  such  con- 
stnietion  would  In  effect  repeal  the  law  and 
be  utterly  subversive  of  the  very  policy  on 
which  it  was  enacted."     In  that  case  and 
in  tjie  case  of  State  v.  Binnard,  21  Wash. 
349,  58  Pac.  210,  it  apparently  is  held  that 
the  very  gist  of  such  ordinances  and  stat- 
utes is  the  opening  of  liquor  saloons  during 
prohibited  hours,   and  not  the  purpose   for 
which  they  were  open.     In  People  v.  Wald- 
wgel,  49  Mich.  337,  13  N.  W.  620,  the  de- 
fendant was  arrested  for  allowing  persons 
in  his  saloon  for  ^e  purpose  of  cleaning  it 
out  during  prohibited  hours.     It  was  there 
held  that  the  question  of  intent  is  wholly 
immaterial    under    the    statute    there    in- 
TOlv«i;   that   the    legislature,   in   order   to 
?DArd  against   the   danger   of   sales   being 
Bude,  had  directed  that  the  place  where 
liquors  are  kept   should  be  closed,  so  that 
DO  opportunity  to  violate  it  by  making  sales 
should  he  afforded;    and  that  such   places 
must  be  closed  and  cannot  be  kept  open  for 
«ny  business  purpose  of  any  kind.     In  Peo- 
ple V.  Roby,  52  Mich.  577,  50  Am.  Rep.  273, 
IS  N.  W.  367,  the  court  said:     "The  pur- 
pose for  which  it  [the  bar]   was  open  was 
immaterial    under    the    statute    there    in- 
^mng  it  for  cleaning  as  much  as  it  would 
Ittve  been  by   opening   it   for  the   sale   of 
li<?uor^."    In   the  case   of   St.   Anthony   v. 
Brandon.  10  Idaho,  205,  77  Pac.  322,  which 
'M  a  case  where   a  restaurant   or   lunch 
counter  was  conducted  in  a  room  where  in- 
torieating  liquors  were  sold,  this  court  held 
^t  the  sole  purpose  of  the  ordinance  there 
snder  consideration  was  to  control  the  re- 
^•ail  liquor  trade  of  that  village  as  to  best 
preserve  the  quiet  and  peace  of  its  citizens, 
^  if  the  room  where  the  saloon  was  kept 
^*  permitted   to   be  kept  open   during  the 
prohibited  hours  the  officers  would  be  ham- 
pwed  in  the  enforcement  of  the  ordinance. 
^«  tJierefore    conclude    from    the    decided 
^fi?ht  of  authority  and  the  reason  of  the 
^^  that  the  letting  in  and  out  ordinance 
«  not  unreasonable,   and   that,   under   the 
fbrter  of  Bois€  City  and  the  general  stat- 
*^  of  the    state,    the    city    council    was 
*iithon'zed  to  enact  the  same. 
*^<>uDRel  for  appellant  contends  that  said 


ordinance    is    unconstitutional    upon    the 
ground  that  it  is  class  legislation  and  con- 
travenes §  1  6f  article  14  of  the  Amendments 
of    the    Federal    Constitution^    in    that    it 
abridges  the  privileges   of  the  citizen  and 
deprives  him  of  liberty  and  property.     Said 
section  of  the  Constitution  provides,  among 
other  things,  that  "no  state  aftiall  make  or 
enforce  any   law   which   shall   abridge    the 
privileges  or  immunities  of  citizens  of  the 
United  States;  nor  shall  any  state  deprive 
any    person    of   life,    liberty,    or    property 
without  due  process  of  law ;  nor  deny  to  any 
person    within    its    jurisdiction    the    equal 
protection  of  the   law."    As  to   said  ordi- 
nance being  class  legislation,  it  applies  to 
all  dealers  in  intoxicating  liquors,  and  ap- 
plies  equally   to   all   of    that   class.    That 
classification  is  natural,  practical,  and  rea- 
sonable,   and    where    the    classification    is 
natural,  practical,  and  reasonable,  the  uni- 
form holding  of  the  Supreme  Court  of  the 
United  States  and  of  the  several  state  su- 
preme courts  is  that  such  classification  is 
valid  and  constitutional.    Magoun  v.   Illi- 
nois Trust  ft  Sav.  Bank.  170  U.  S.  283,  42 
L.   ed.    1037,   18   Sup.   Ct.   Rep.   594.     The 
court  in  that  case  held  that  the  state  may 
distinguish,  select,  and  classify  objects  of 
legislation,  and  necessarily  the  power  must 
have  a  wide  range  of   discretion.     If  the 
classification  is  practical,  that  is  sufficient, 
and   it    is   not   reversible    unless    palpably 
arbitrary.    Orient  Ins.   Co.   v.   Daggs,    172 
U.  S.  557,  49  L.  ed.  552,  19  Sup.  Ct.  Rep. 
281.     As  the  provisions  of  said  ordinance 
apply  equally  to  all  liquor  dealers,  it  does 
not  discriminate,  is  a  proper  classification, 
and  does  not  come  within  the  term  "class 
legislation."     It   is   contended   that   whole- 
sale dealers  should  not  be  classed  with  retail 
dealers,  but   no  valid   reason    is   advanced 
for  excepting  them  from  the  provisions  of 
said  ordinance,  as  the  charter  of  Bois^  City 
avthorized  the  regulation  of  wholesale,  as 
well  as  retail,  dealers.     In  Mugler  v.  Kan- 
sas. 123  U.  S.  623,  31  L.  ed.  206,  8  Sup.  Ct. 
Rep.  273,  it  was  held  that  legislation  by  a 
state    prohibiting    the   manufacture   of    in- 
toxicating liquors  within  such  state,  to  be 
there  sold   for  general  use  as  a  beverage, 
does   not  infringe   any   right,   privilege,  or 
immunity   secured   by   the   Constitution    of 
the  United  States.     If   a  total  prohibition 
of  the  manufacture  and  sale  of  intoxicating 
liquors  does  not  infringe  any  right,  privi- 
lege, or  immunity  secured  to  the  citizen  by 
the  Constitution,  certainly  a  prohibition  of 
the  sale  of  such  liquors  for  six  hours  out  of 
twenty-four  hours  would  not  infringe  such 
right,  privilege,  or  immunity. 

The  council  of  Bois^  City  is  empowered, 
under  the  provisions  of  its  charter,  granted 
by  the  state  legislature,  to  regulate  the  sale 
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of  intoxicating  liquors  within  Bois4  City, 
and  the  provisions  of  said  ordinance  are  not 
unreasonable,  nor  do  they  impinge  upon  the 
right,  privilege,  or  immunity  of  any  citizen. 
In  Mugler  v.  Kansas,  supra,  it  was  held 
that  it  belonged  to  tlie  legislative  depart- 
ment to  exert  what  is  known  as  the  police 
powers  of  the  state,  and  to  determine 
primarily  what  measures  are  appropriate  or 
needful  for  the  protection  of  the  public 
morals,  the  public  health,  or  the  public 
safety,  subject,  however,  to  the  power  of 
the  courts  to  adjudge  whether  any  par- 
ticular law  is  an  invasion  of  a  right  secured 
by  the  Constitution,  and  also  holds  that  the 
legislature  did  not  interfere  with  nor  im- 
pair anyone's  constitutional  rights  of  lib- 
erty or  of  property  by  the  enactment  of 
said  prohibition  law.  Yet  it  may  determine 
that  the  manufacture  and  sale  of  intoxicat- 
ing drinks  for  general  or  individual  use  as 
a  beverage  are  or  may  become  hurtful  to 
society,  and  constitute,  therefore,  a  busi- 
ness in  which  no  one  may  lawfully  engage. 
But  in  the  state  of  Idaho  the  manufacture 
and  sale  of  intoxicating  liquors  are  not  pro- 
hibited, but  the  legislative  department  has 
the  authority  to  regulate  its  manufacture 
and  sale.  The  provisions  of  said  14th 
Amendment  of  the  Constitution  of  the 
United  States  do  not  take  from  the  states 
the  power  to  enact  reasonable  police  regula- 
tions, and  do  not  restrain  the  legislative 
power  from  enacting  laws  for  the  protection 
of  the  safety,  health,  or  morals  of  the  com- 
munitj'.  Prohibition  of  the  use  of  property 
for  purposes  that  are  declared  by  valid 
legislation  to  be  injurious  to  the  health, 
morals,  or  safety  of  the  community  cannot 
in  any  just  sense  be  deemed  a  taking  or  an 
appropriation  of  the  property  for  public 
benefit  or  without  due  process  of  law.  The 
above  principles  are  amply  supported  by 
reason  and  by  a  long  line  of  decisions.  The 
business  of  manufacturing  and  selling  in- 
toxicating liquors  is  one  that  history  and 
experience  show  requires  legislative  re- 
straint and  supervision,  and,  even  after  the 
manufacturers  have  erected  large  plants  for 
the  manufactory  of  such  liquors  in  any 
state,  the  legislature  of  such  state  may 
enact  a  prohibition  law  and  make  it  un- 
lawful to  manufacture  such  liquors,  as  was 
held  in  the  case  of  Mugler  v.  Kansas,  supra. 
It  was  held  in  Crowley  v.  Christensen, 
1.37  U.  S.  86,  34  L.  ed.  620^.  11  Sup.  Ct.  Rep. 
13,  that  there  is  no  inherent  right  in  the 
citizen  to  sell  intoxicating  liquors  by  retail. 
It  is  not  a  privilege  of  a  citizen  of  the  state 
or  of  a  citizen  of  the  United  States.  It 
may  be  entirely  prohibited  by  state  legis- 
lation, or  be  permitted  under  such  con- 
ditions as  will  limit  the  evils.  The  posses- 
sion and  enjoyment  of  all  such  rights  are 
4L.R.A.(M.S.) 


subject  to  such  reasonable  conditions  aa 
may  be  determined  by  the  go\'erning  au- 
thority of  the  country  essential  to  the  safe- 
ty, health,  peace,  good  order,  and  morals  of 
the  community.  In  that  case  it  is  reeoor- 
nized  and  also  is  a  well-known  fact  in  his- 
tory that  much  evil  results  from  the  sale 
of  intoxicating  liquors.  Liq«uor  dealers  arc 
not  permitted  to  engage  in  that  avocation 
without  first  obtaining  licenses  therefor, 
and  such  licenses  are  always  issued  with  the 
understanding  that  the  granting  power  may 
reasonably  regulate  such  a  business.  That 
business  is  looked  upon  very  differently 
from  the  ordinary  avocations  of  life.  It 
was  said  in  Adams  v.  Cronin,  29  Colo.  488, 
63  L.R.A.  67,  69  Pac.  594,  that  "these  re- 
straints are  not  like  such  as  restrict  the  or- 
dinary avocations  of  life,  which  advance 
human  happiness,  or  trade  and  commerce.— 
that  neither  produce  immorality,  sufTering. 
nor  want.  This  business  is,  on  principle, 
within  the  police  power  of  the  state,  and  re- 
strictions which  may  rightfully  be  imposed 
upon  it  might  be  obnoxious  as  an  illegal  re- 
straint of  trade  when  applied  to  other  pur- 
suits. .  .  .  That  the  right  to  sell  liquor 
is  not  an  inherent  right  of  the  citizen  of 
the  United  States  is  beyond  cavil;  that 
plaintiff  has  not  been  deprived  of  any  prop- 
erty or  civil  right  without  due  process  of 
law  or  denied  any  privilege  belonging  to  a 
citizen  of  the  United  States,  is  equally 
clear."  See  also  Schwuchow  v.  Chicago, 
68  111.  444;  Ex  parte  Cliristensen,  85  Cal. 
208,  24  Pac.  747.  The  business  of  selling 
intoxicating  liquors  is  not  considered  as  of 
equal  dignity,  respectability,  and  necessity 
as  that  of  the  grocery,  dry  goods,  or  cloth- 
ing business,  or  many  other  occupations 
that  might  be  mentioned;  and  from  time 
immemorial  its  prohibition  or  regulation 
has  been  held  to  be  within  legislative  power 
under  what  is  known  as  police  power.  The 
case  of  State  v.  Nelson,  10  Idaho,  522,  67 
L.R.A.  808,  79  Pac.  79,  is  not  in  point  in 
this  case.  The  ordinance  under  considera- 
tion in  that  case  prohibited  the  wife  or 
mother  of  a  recreant  husband  or  wayward 
son  from  going  into  the  saloon  in  search 
of  such  husband  or  son.  This  court  there 
held  that  that  provision  was  unreasonable, 
arbitrary,  and  oppressive.  It  is  contended 
that  the  ordinance  under  consideration  pro- 
hibits, and  does  not  regulate  nor  restrain. 
There  is  nothing  in  that  contention.  Under 
the  decision  of  this  court  in  St.  Anthony 
V.  Brandon,  10  Idaho,  205,  77  Pac.  322,  the 
court  there  made  some  obsen^ations  on  the 
meaning  of  the  words  "regulate"  and  "li- 
cense." While  it  is  true  the  ordinance 
under  consideration  prohibits  the  conduct 
of  the  business  therein  referred  to  during 
certain  hours,   it   is   a   regulation  of  that 
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bu^ines«5.  and  not  a  prohibition  of  it.  It 
was  ^\d  by  the  court  in  Re  Charge,  4  Inters. 
Com.  Rep."  781,  62  Fed.  828,  that,  "to  pro- 
hibit, limit,  confine,  or  abridge  a  thing,  the 
restraint  may  be  permanent  or  temporary. 
It  may  W  intended  to  prohibit,  limit,  or 
abridfre  for  all  time  or  for  a  day  only." 
Re-lraint  does  not  contemplate  an  absolute 
ile>tniction  of  business,  but  rather  places 
it  within  certain  lK)unds.  The  ordinance 
under  consideration  is  simply  a  regulation 
JD<1  a  restraint,  but  not  a  prohibition. 

It  U  next  contended  that  said  ordinance 
i«  defwtive  in  form.  There  is  nothing  in 
thi*  contention,  as  its  objects  and  purpories 
ATn^  cl<»arly  $«hown  from  the  language  used 
thiTein. 

It  i*  al!*o  contended  that  the  title  to  said 

'•r'linunce    doc*s    not    express   the  object    or 

purpose  of  the  ordinance.     Said  title  is  as 

follow >:      "An    Ordinance    Regulating    the 

H«<'ir-«  in  Which   Intoxicating  Liquors  Shall 

Be  Sf>ld  in  Bois*"'  City,  and  for  Sunday  Cloa- 

ni;.  and    Providing    for   a    Penalty    for   the 

"^j'u'  Thereof  during  Prohibited  Hours.**  The 

ohjt'f't  and  purpose  of  the  title  is  to  show 

tbp  jri  reral   character  of  the  ordinance,   so 

*hat  anyone  may  not  be  misled  thereby.     It 

i-*  well  settled  that  matters  of  detail  need 

not  be  specified  in  the  title,  nor  it  need  not 

'-dialogue  all  of  the  powers  intended  to  be 

>.«^towed.    Mcguillin,  Mun.  Ord.  S  141  ;  St. 

Antliony  t.  Brandon,  supra:  Pioneer  Irrig. 

Di,t.  V.  Bradley,  8  Idaho.  310,  101  Am.  St. 

R**n.  301,  68  Pac.  295;  Turner  v.  Coffin,  9 

hlaho.  338.  74   Pac.  902.     The  title  is  suf- 

S'ient. 

Th»  judgment  of  the  lower  court  is  af- 
firmed, with  costs  in  favor  of  respondent. 

Stockslager,  Ch.  J.,  and  Ailshie,  J.,  concur. 
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aEARWATER      MERCANTILE     COM 
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Roberts,   johxson,  &  rand   shoe 

COMPANY. 

(-Fla.— ,  40  So.  436.) 

Substituted   service— domestic  corporation. 
1-  A  personal      judgment    against  a  do- 
mestic corporation,  based  upon  service  by 

Headnotes  by  Cocksell,  J. 


publication,  as  provided  in  5  1024,  Rev.  Stat. 

1892,  is  not  void. 

Same — due  process  of  law. 

2.  Service  by  publication  upon  a  domcM- 
tic  corporation  which  has  failed  to  provide 
officers  or  agents  upon  whom  other  serv- 
ice mav  be  had  constitutes  **due  process 
of  law." 

(February    20,    1906.) 

ERROR  to  the  Circuit  Court  for  Hills- 
borough County  to  review  a  judgment 
denying  a  motion  to  vacate  a  personal 
judgment  which  had  been  rendered  against 
the  defendant  corporation  upon  constructive 
service  of  process.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  M.  Simonton,  for  plaintiff  in  error : 

Service  of  process  by  publication  only 
supports  a  judgment  that  is  rendered 
against  property. 

Brown,  Jurisdiction  of  Courts,  p.  151, 
§  55;  Bernhardt  v.  Brown,  118  N.  C.  700, 
36  L.  R.  A.  402.  24  S.  E.  527,  715. 

Mr.  Donald  C.  McMuUen,  for  defendant  in 
error: 

Constructive  service  on  residents  is  suf- 
ficient. 

Cairo  &  F.  R.  Co.  v.  Hecht,  95  U.  S.  108, 
24  L.  ed.  423;  ITnited  States  Trust  Co.  v. 
United  States  F.  Ins.  Co.  18  N.  Y.  214; 
Lyon  V.  Conistock,  9  Iowa,  306;  Fernan- 
dez V.  Casey,  77  Tex.  452,  14  S.  W.  149; 
Cameron  v.  Savage,  40  111.  124;  Continental 
Nat.  Bank  v.  Thurber,  74  Hun,  032,  20  N. 
Y.  Supp.  956. 

A  corporation  can  only  have  constructive 
notice. 

10  Cyc.  Law  &  Proc.  p.  1033. 

Cockrell,  J.,  delivered  the  opinion  of  the 
court : 

This  writ  of  error  is  prosecuted  to  re- 
view the  denial  of  a  motion  to  vacate  a  per- 
sonal judgment  against  a  domestic  corpora- 
tion consequent  upon  a  default  for  want  of 
ap])earance,  the  service  having  been  made 
pursuant  to  f  1024  of  the  Revised  Stat- 
utes of  1892.  It  is  admitted  that  the  pro- 
visions of  the  section  were  complied  with 
strictly,  but  it  is  insisted  that  the  said 
section  is  unconstitutional,  in  that  it  au- 
thorizes a  personal  judgment  without  per- 
sonal serrice,  and  therefore  does  not  con- 
stitute due  process  of  law. 

The  statute,  originally  enacted  in  1853, 
chap.  629,  $  1,  and  brought  forward  in  the 
Revised  Statutes  of  1892,  reads: 

"1024.  Service     upon     domestic     corpora- 


Case  Note. — ^\Vrit;  validity  of  statutes 
Buthnrizing  constructive  or  substituted 
j^nioe  on  domestic  corporation. — The  valid- 
ly of  statutes  authorizing  constructive 
tr  substituted  8er\'ice  on  domestic  corpora- 
tionn  depends  upon  two  considerations, — 
^m,  whether  the  legislature  has  power,  in 
♦  LR.A.(N.S.) 


view  of  constitutional  requirements  as  to 
due  process,  to  authorize  such  service;  and, 
second,  whether,  such  general  power  being 
conceded,  the  method  adopte<l  is  reason- 
ably calculated  to  bring  notice  home  to 
some  of  the  officers  or  agents  of  the  cor- 
poration. 
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tion  in  the  absence  of  officers  or  agents. 
When  process  against  any  corporation  of 
this  state  cannot  be  served  owing  to  the 
failure  of  said  corporation  to  elect  officers 
or  appoint  agents,  their  absence  from  the 
state  for  the  period  of  six  months  before 
the  issuing  of  said  writ,  or  because  they 
are  unknown,  it  shall  be  the  duty  of  the 
officer  to  return  said  writ,  with  the  causes 
of  his  inability  to  serve  the  same,  and  upon 
the  return  of  said  writ  as  aforesaid,  the 
judge  of  the  court  from  which  the  same 
shall  have  issued  shall  make  an  order 
at  any  time,  setting  forth  the  names  of 
the  parties,  the  nature  of  the  action,  suit, 
or  other  proceeding,  the  court  in  which  the 
same  has  been  instituted,  and  requiring  the 
said  corporation  to  appear  and  defend  the 
said  action,  suit,  or  other  proceeding,  and 
the  publication  of  said  order  once  a  week 
for  the  space  of  two  months  in  some  news- 
paper published  in  the  county  in  which 
said  action,  suit,  or  other  proceeding  shall 
ibe  instituted  shall  be  a  full  and  sufficient 
notification  to  the  said  corporation  of  the 
institution  of  said  action,  suit,  or  other  pro- 
jeeding.  However,  no  judgment  by  default 
or  decree  pro  confeaao  shall  be  taken  or 
rendered  against  said  corporation  until  due 
proof  shall  have  been  made  of  the  publi- 
cation of  said '  order,  as  hereinbefore  pro- 
vided." 

The  transcript  before  us  is  scant,  but  we 


feel  safe  in  holding  that  the  plaintiff  in  er- 
ror, now  attacking  this  statute,  was  created 
by  the  authority  of  the  state  subsequent  to 
1853,  and  received  its  charter  subject  to  all 
valid  general  laws  applicable  to  domestic 
corporations. 

It  may  be  remarked  incidentally  that  no 
contention  is  made  that  notice  of  the  insti- 
tution of  the  action  was  not  actually  re- 
ceived, nor  that  the  venue  was  improperly 
laid  in  a  county  other  than  the  one  in 
which,  under  its  charter,  the  principal  office 
of  the  corporation  was  located. 

Assuming,  then,  these  conditions,  was  it 
competent  in  the  legislature  to  provide  as 
to  a  domestic  corporation,  when  it  fails  to 
put  forth  officers  or  agents  upon  whom 
service  may  be  made,  that  by  reason  of 
such  failure  it  shall  be  brought  into  court 
by  publication,  with  proper  precautions  as 
to  the  ascertainment  of  the  essential  facts 
by  the  court  in  advance  of  any  judgment? 
We  answer  in  the  affirmative. 

We  are  dealing  not  with  natural  persons, 
who  create  the  governments,  but  with  the 
fictitious  entities,  called  corporations,  which 
are  created  by  the  government,  deriving 
therefrom  their  very  existence,  with  such 
limitations  as  the  creating  power  may  im- 
pose, except  only  such  limitations  as  may  be 
expressly  or  by  clear  implications  forbid- 
den by  its  organic  law  or  by  the  Federal 
authority. 


A  statute  providing  that  when  a  domestic 
corporation  aoes  not  have  an  officer  in  the 
etate  upon  whom  legal  service  of  process 
can  be  made,  service  in  an  action  or  pro- 
ceeding against  such  corporation  may  be 
made  by  depositing  a  copy  of  the  process 
in  any  proceeding  for  the  collection  of  an 
unpaid  personal  property  tax  'in  the  office 
of  the  secretary  of  state,  which  shall  be 
taken  as  personal  service  on  such  corpora- 
tion, does  not  violate  the  requirement  of 
due  process  of  law.  Hinckley  v.  Kettle 
River  R.  Ck).  70  Minn.  105,  72  N.  W.  836. 

But  in  Bernhardt  v.  Brown,  118  N.  C. 
700,  36  L.R.A.  402,  24  S.  E.  527,  716,  119  N. 
C.  506,  36  L.R.A.  402,  26  S.  E.  162,  it  is  held 
hat  the  legislature  may  provide  that  as  to 
a  corporation  created  by  it,  if  no  officer  or 
agent  thereof  can  be  found  in  the  state, 
service  can  be  had  by  publication  only 
where  there  is  an  attachment  or  seizure  of 
property  to  form  a  basis  of  jurisdiction. 
Note  comment  on  this  case  in  the  opinion 
in  the  case  in  hand. 

A  statute  providing:  "Where  the  de- 
fendant corporation  is  the  owner  or  the 
lessee  of  a  railway  in  this  state,  or  the 
builder  or  constructor  of  a  railway  in  this 
state,  and  cannot  be  served  with  summons 
linder  the  existing  laws,  then  the  person  or 
(Corporation  controlling  or  operating  the 
railway  so  owned  or  built  or  constructed 
vhall  be  treated  as  the  representative  of 
the  defendant,  and  service  of  summons  upon 
such  of  the  officers  or  agents  of  the  per- 
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sons  or  corporation  operating  or  control- 
ling the  railway  as  would  l^  reauired  if 
such  controller  or  operator  were  the  party 
sued  shall  be  a  sufficient  service  of  sum- 
mons upon  the  defendant  to  the  action, 
....  and  the  appearance  of  the  defend- 
ant to  move  for  the  quashal  of  the  service 
of  the  summons  shall  operate  an  appear- 
ance for  all  the  purposes  of  the  action/'— 
was  held  constitutional  in  Maysville  &  B. 
S.  R.  Co.  v.  Ball,  108  Ky.  241,  66  S.  W.  188. 

The  decision,  however,  evidently  refers 
to  the  portion  of  the  act  with  reference  to 
the  eflFect  of  an  appearance,  since  the  court 
held  that  there  was  an  appearance  within 
the  meaning  of  the  act.  if  there  were  no 
appearance,  the  question  as  to  whether  the 
service  provided  for  was  reasonable  would 
arise  when  the  validity  of  the  judgment 
based  on  it  came  into  question. 

On  the  other  hand,  m  Pinney  v.  Provi- 
dence Loan  &  Invest.  Co-  106  Wis.  396,  50 
L.R.A.  577,  80  Am.  St.  Rep.  41,  82  N.  W. 
308,  a  statute  authorizing  service  of  sum- 
mons on  corporations  which  neglect  to  file 
lists  of  the  names  of  officers  on  whom  proc- 
ess may  be  served  by  leaving  copies  with 
the  register  of  deeds  where  the  corporation 
has  its  principal  office  was  held  invalid  as 
not  providing  due  process  of  law,  on  the 
ground  that  such  service  was  not  reason- 
ably calculated  to  bring  notice  of  the  com- 
mencement of  the  action  home  to  some  of 
the  officers  or  agents  of  the  corporation. 
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Xo  provision  of  the  state  Constitution  is 
pointed  out  to  us  that  inhibits  such  limi- 
tations, nor  do  we  think  that  the  d}ie  pro- 
cess clause  of  the  Federal  Constitution  is 
therebj  violated.  The  great  case  of  Pen- 
nover  v.  Neff,  95  U.  S.  715,  24  L.  ed.  665, 
expressly  diadaims  an  intention  to  apply 
the  principles  there  enunciated  to  the  con- 
ditions before  us,  and  while  we  entertain 
a  hi^  respect  for  the  justice  pronouncing 
tiie  opinion  in  the  case  of  Bernhardt  v. 
Brown,  118  N.  C.  700,  36  L.R.A.  402,  24 
S.  E.  527,  715,  and  may  agree  to  the  re- 
sult therein  reached,  yet  much  of  the  rea- 
soning is  inapplicable  to  the  case  before 
ns,  and  the  principle  controlling  us — that 
is,  the  power  of  the  state  over  its  own 
creatures — is  not  discussed  in  the  cited 
opinion.  See  note  on  this  case  in  50  L.R. 
A.  586. 

To  say  in  the  instant  case  that  no  prop- 
erty of  the  corporation  may  be  found  within 
the  state  upon  which  an  execution  may  at- 
tach means  only  that  the  judgment  may  be 
futile,  not  that  it  is  Toid,  and  the  statute 
confers  upon  the  creditor  the  privilege  of 
accepting  that  chance  as  to  a  domestic  cor- 
poration, which  can  hold  property  only  by 
the  will  of  the  state. 

Strictly  speaking,  there  can  be  no  per- 
sonal service  upon  a  corporation,  but  only 
such  eonstmctive  or  substituted  service  as 
the  law  may  provide.  It  is  not  unusual 
to  proride  as  to  certain  kinds  of  nonresi- 
dent corporations,  that  they  may  come  into 
a  state  only  on  condition  that  service  of 
process  upon  some  state  officer  shall  bind 
them  personally;  and  we  do  not  recall  any 
decision  holding  that  such  service  does  not 
constitute  due  process  of  law.  Generally, 
•errice  is  made  upon  the  principal  officer  of 
a  corporation,  who  may  be  found;  this  is 
constructive  service,  strictly  speaking;  yet 
upon  euch  service  personal  judgments  are 
daily  rendered.  The  fundamental  object  of 
ill  laws  relating  to  service  of  process  is  to 
give  that  notice  which  will,  in  the  nature  of 
things,  most  likely  bring  the  attention  of 
the  corporation  to  commencement  of  the 
proceedings  against  it,  and  when  legisla- 
tion <»rries  out  this  clear  design,  it  should 
not  be  stricken  down  by  the  courts. 

A  case  directly  in  point  is  Hinckley  v. 
Kettle  River  R.  Co.  70  Minn.  105,  72  N.  W. 
835.  See  also  Continental  Nat.  Bank  v. 
Thurher,  74  Hun,  632,  26  N.  Y-  Supp.  956. 
Affirmed  in  143  N.  Y.  648,  37  X.  E.  828. 
The  judgment  is  affirmed. 

SliacUeford  Ch.  J.,  and  Whitfield,  J.,  con- 


Taylor,  Hocker,  and  Parkhill,  JJ.,  concur 
in  the  opinion. 
4LJIJV.(N.S.) 


LOUISIANA    SUPREMS    COURT. 
MRS.  CONRAD  HENRY  SIEFKER,  Appt, 

V. 

LOUIS  PAYSEE. 
(115  La.  953,  40  So.  366.) 

Injury  by  discharge  of  gun. 

1.  Damages  for  personal  injury  was  the 
aUeeed  cause  of  action. 

The  discharge  of  the  gun  was  sudden  and 
unexpected.  In  handling  a  gun,  usual  cau- 
tion was  observed.  The  sun  was  in  good 
condition,  and  whatever  defect  there  ^  may 
have  been  in  the  cartridge  was  not,  m  so 
far  as  the  evidence  discloses,  apparent. 

There  was  a  turn  made  by  defendant  in 
order  to  close  the  stock  and  barrel  of  the 
gun  in  an  opposite  direction  from  the  boys 
standing  near.  One,  and  possibly  two,  of 
the  boys,  the  evidence  shows,  moved  from 
where  they  were  standing,  and  at  the  same 
moment  the  gun  went  off. 

The    testimony    and    the    drcumstaoces 
point  to  an  accident. 
Same— negligence. 

2.  Where  persons  are  gunning  together, 
and  an  accident  -occurs,  the  negligence,  to 
render  one  liable,  must  be  in  its  nature 
gross.    Fault  must  be  shown. 

Same — evidence. 

3.  The  judge  a  quo  who  saw  and  heard 
the  witnesses  as  they  testified,  to  whom 
they  explained  the  occurrence  with  gun  in 
hand,  decided  that  defendant  was  not  liable 
in  damages. 

On  appeal,  a  close  examination  of  the 
evidence  has  not  resulted  in  convincing  the 
court  that  the  judgment  appealed  from 
should  be  reversed. 

(Monroe  and  Provosty,  J  J.,  dissent.) 

(December  18,  1905.) 
Headnotes  by  Bbeaux,  Oh.  J. 


Case  Note. — ^Negligence;  civil  liability 
for  injury  by  negligent  discharge  of  fire- 
arms.— ^A  very  high  degree  of  care  is  re- 
quired from  all  persons  using  firearms  in 
the  immediate  vicinity  of  others,  no  matter 
how  lawful  or  innocent  such  use  may  be. 
Bahel  v.  Manning,  112  Mich.  24,  36  L.R.A. 
.523,  67  Am.  St.  Rep.  381,  70  N.  W.  327; 
Hankins  v.  Watkins,  77  Hun,  360,  28  N.  Y. 
Supp.  867.  Or,  as  said  in  Moebus  v.  Becker, 
46  N.  J.  L.  41,  and  Morgan  v.  Cox,  22  Mo. 
373,  66  Am.  Dec.  623,  those  who  handle 
firearms  are  bound  to  use  more  than  or- 
dinary care  to  prevent  injury  to  others. 
In  Welch  v.  Durand,  36  Conn.  182,  4  Am. 
Rep.  55,  it  was  said:  "Shooting  at  a  mark 
is  lawful,  but  not  necessary,  and  may  be 
dangerous,  and  the  law  requires  extraor- 
dinary care  to  prevent  injury  to  others; 
and  if  the  act  is  done  where  there  are  ob- 
jects from  which  the  balls  may  glance  and 
I  endanger  others,  the  act  is  wanton,  reck- 


120 


LOIISIANA  SL'PREMK  COURT. 


DtrJ 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Civil  District  Court  for  the  Parish 
of  Orleans  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent   killing  of   her   son.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Miller,  Dufour,  &  Dufour  and 
John  Janvier,  with  Mr.  Joseph  B.  Derbes, 
for  appellant. 

Messrs.  Dinkelspiel  &  Hart,  J.  B.  Grinage, 
and  6.  G.  Kronenberger,  for  appellee: 

Where  one  must  use  a  loaded  weapon,  he 
is  responsible  only  as  he  might  be  for  any 
negligent    handling    of    dangei'ous    machin- 


ery ;    that  is   to  say.  for  care  proportioned  \ 
to  the  danger  of  injury  from  it. 

Thomas,  Xeg.  p.  078;  Moebus  v.  Becker, 
46  X.  J.  L.  41;  Weaver  v.  Ward,  Hobart, 
134. 

Breaux,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Plan  tiff's  demand  is  for  damages  in  the 
sum  of  $.),000.  Of  this  sum,  $2,.5()0  is 
claimed  for  the  loss  of  her  son,  the  sorrow 
and  grief  occasioned  thereby,  and  $2,500 
for  the  affection  and  companionship  of 
which  she  has  been  deprived  by  his  death. 


less,  without  due  care,  and  grossly  neg- 
ligent." 

And  the  party  injured,  either  in  his  per- 
Bon  or  property,  by  the  discharge  of  a  gun, 
even  when  the  act  is  lawful,  is  entitled  to 
redress  in  a  civil  action  to  the  extent  of 
his  damage;  and,  a  fortiori,  if  the  act  is  a 
matter  of  idle  sport  and  negligence.  Cole 
V.   Kisher,   11   Mass.   137. 

In  Bahel  v.  Manning,  supra,  it  was  held 
that  it  is  negligence  pvr  se  to  point  a  gun 
at  another,  cock  it,  and  pull  the  trigger, 
and  thp  person  so  doing,  if  the  gun  chances 
to  be  loaded,  and  is  discharged,  and  injures 
another,  is  not  excused  from  the  conse- 
quences on  account  of  the  care  which  he 
took  prior  to  this  negligent  act  to  deter- 
mine whether  the  gun  was  loaded.  And  so 
it  was  held  in  Castle  v.  Duryee,  2  Keves. 
16ft. 

In  Sutton  V.  Bonnett.  114  Ind.  243,  16 
N.  E.  180,  it  was  held  that  one  who  negli- 
gently shoots  another  is  liable;  but  where 
the  weapon  is  accidentally  discharged,  and 
not  purposely  pointed  at  another,  there  is 
no  liability. 

In  Chiles  v.  Drake.  2  Met.  (Ky.)  146,  74 
Am.  Dec.  406,  it  appeared  that  defendant 
drew  a  loaded  pistol,  intending  to  use  it  in 
a  room  where  many  persons  were  present, 
and  that  it  was  discharged,  killing  plain- 
tiff's husband,  with  whom  he  had  no  quar- 
rel, and  whom  he  did  not  intend  to  injure. 
It  was  held  that  the  act  of  drawing  and 
presenting  a  loaded  pistol  under  such  cir- 
cumstances manifested  such  an  utter  dis- 
regard of  the  consequences  that  might  re- 
sult from  the  use  of  the  weapon  as  to 
leave  the  party  without  an  excuse  for  his 
conduct:  tnat  the  killing,  although  not  in- 
tentional, was  the  result  of  perfect  reck- 
lessness, and.  as  such,  rendered  the  defend- 
ant liable  for  the  civil  injury  which  was 
produced  by  his  wilful  negligence. 

Flourishing  a  pistol  in  order  to  frighten 
A  boy,  and  accidentally  discharging  it,  to 
the  injury  of  the  child,  is  gross  negligence; 
and  that  there  was  no  intention  to  do  an 
injury,  under  such  circumstances,  is  no  de- 
fense.    Seltzer  v.  Saxton,  71   111.   App.  229. 

In  Tally  v.  Ayres,  3  Sneed,  677,  where 
defendant's  rifle  was  discliarged  while  in 
his  hands,  and  killed  plaintiff's  mare,  de- 
fendant was  held  liable,  although  the  dis- 
charge wi^s  accidental  and  wholly  uninten- 
ti(mal.  and  in  carrying  his  rifle  he  was  in 
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the  exercise  of  a  lawful  right.  The  gist  of 
the  action  was  said  to  be  the  fault  of  the 
defendant  in  neglecting  to  exercise  such  a 
reasonable  degree  of  skill  or  diligence,  or 
caution  and  prudent  foresight,  as,  umler 
the  circumstances,  might  have  avoided  the 
injury. 

In  Benson  v.  Ross  (Mich.)  106  X.  W. 
1120,  it  was  held  that  where  three  i)er>ons 
were  engaged  in  shooting  at  a  mark.  usin«; 
the  rifle  by  turns,  the  jury  would  be  justi- 
fled  in  finding  that  they  were  act  in?  in 
concert,  and  all  would  be  liable  as  joint 
tort  feasors  for  an  injury  done  by  a  stray 
bullet. 

In  The  Barracouta,  39  Fed.  428.  it  wa« 
held  that  for  negligence  in  ship's  work  the 
ship  herself  is  liable,  and  therefore  she  was 
liable  for  injury  done  to  a  pilot  on  a  tug 
boat  lying  alongside  the  ship  by  tiring  a 
small  cannon  as  a  departing  salute,  where 
such  salute  was  incident  to  her  navigation. 

In  Wright  v.  (lark,  50  V^t.  130,  2S  Am. 
Rep.  496,  it  was  held  that  killing  a  dojr 
while  shooting  at  a  fox  under  cover  creates 
a  liability  to  the  owner  of  the  dog  for  the 
loss. 

The  rule  laid  down  in  Chataigne  v.  Ber- 
geron, 10  La.  Ann.  609,  is  set  out  in  the 
opinion  in  Siefker  v.  Paysee. 

Evidence  as  to  whether  defendant  inteniied 
to  shoot  the  plaintiff  is  not  admissible  where 
recovery  is  sought  only  on  the  ground  of 
defendant's  negligence.*  Hankins  v.  Wat- 
kins.  77  Hun,  360.  28  N.  Y.  Supp.  867. 

Whether  defendant  was  guilty  of  negli- 
gence in  the  discharge  of  the  ftrearm  to 
the  injury  of  another  or  Lis  property  is  a 
(juestion  for  the  jury.  Hankins  v.  Wat- 
kins,  supra;  Castle  v.  Duryee,  2  K«\veS' 
169;  Baxter  v.  Krainik  (Wis.)  10.")  N.  ^^' 
803. 

Where  one  member  of  a  hunting  party 
was  accidentally  shot  by  another,  the 
question  of  defendant's  negligence  was  left 
to  the  jury  in  the  following  cases;  Whitten 
v.  Hartin,  163  Mass.  39,  39  N.  E.  412: 
Moebus  v.  Becker,  46  N.  J.  L.  41 ;  McClean' 
V.  Frantz.  160  Pa.  .)35,  28  Atl.  929;  Winans 
V.  Randolph,   169  Pa.  606.  32  Atl.  622. 

The  question  as  to  liability  for  inten- 
tional injuries  by  firearms  or  for  injuries 
caused  by  negligently  allowing  others  to 
I  handle  oV  get  possession  of  loaded  fire- 
arms, is  not  touched  upon  in  this  noto. 
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PlaiDtiff,  prior  to  her  marriage  with 
Siefker,  was  the  widow  of  the  late  George 
Stumborg,  and  her  son  (lUstave  was  the 
mne  of  her  marriage  with  the  late  George 
Stumborg. 

Plaintiff's  charge  for  damages  is  that 
ber  •rfin  was  wantonly  and  recklessly  shot 
and  killed  by  defendant,  by  whose  fault,  she 
Mv<.  the  gun  he  held  in  his  hands  was  dis- 
'har^  and  inflicted  a  wound  which  caused 
de<ith  in  a  few  minutes. 

Defendant  admits  that  plaintifT^s  son  was 
killtti  by  the  gun  he  held  and  was  handling 
at  the  time,  but  he  denies  that  he  is  liable 
in  damages. 

The  judge  of  the  district  court,  before 
whom  the  case  was  tried  without  a  jury, 
rejected  plaintiff's    demand. 

On  the  morning  of  the  20th  of  September. 
19<»4.  defendant.  Sylvan,  his  son.  plain tifTs 
soQ  Ousiave,  and  another  boy,  Albert  VVeis- 
er.  croiised  the  river  from  the  city  on  their 
way  to  Westwego  to  hunt  birds. 

These  boys  had  joined  the  defendant,  with 
his  jjermission.  They  were  al)ont  the  same 
ap».  fourteen  years,  and  about  the  same 
«i/e.  except  defendant's  son,  who  was  a  lit- 
tle larger  than  the  other   two. 

Xone  of  the  boys  had  guns,  except  the  son 
of  plaintiff,  who  had  a  22-caliber  Monte 
Christo  rifle.  The  defendant's  gun  was  a 
bammerless  breech-loading  central   fire. 

They  repaired  to  Ae  woods,  and  when 
about  to  enter  the  woods  they  stopped  under 
a  large  willow  tree.  They  saw  rice  birds  at 
a  little  distance.  The  boys  were  standing 
on  the  left  of  defendant.  The  son  of  plain- 
tiff was  first  in  front  of  the  other  boys. 
The  defendant  said  to  his  son,  "Hand  me 
two  cartridges,"  which  were  handed  over  to 
him.  Upon  receiving  the  cartridges  from 
the  hand  of  his  son,  he  turned  around  and 
placed  one  in  each  of  the  barrels  and  then 
turned  and  closed  his  gun.  As  it  was 
<:jo«ed,  one  of  the  cartridges  exploded  and 
killed  the  deceased,  who  was  standing  in 
front  of  defendant  at  the  moment. 

We  will  not  stop  to  consider  the  purpose 
which  prompted  the  defendant  to  go  hunt- 
ing and  the  feeling  which  actuated  him  in 
ftHnplying  with  his  young  son's  request,  per- 
mitting the  other  two  boys  to  accompany 
^im.  as  there  was  nothing  about  it  either 
DulaH-ful  or  improper. 

The  gun  of  defendant  wtis  not  defective. 
He  bought  the  cartridges  from  a  dealer  in 
«*dy-nuide  cartridges. 

The  eTidenee  does  not  show  that  the  car- 
tridges were  defective  in  appearance.  It  was 
•tated   in   evidence    that    sometimes    shells 

are  defective,  and  the  defect  is  very  seldom 

•l^tected  by  those  who   buy  and   use  them, 

^^  the   evidence    further    disclosed    that, 


owing  to  the  defectiveness  of  the  shell,  guns 
sometimes  explode  accidentally. 

With  reference  to  the  act  of  loading  the 
gun.  the  defendant  and  the  two  boys.  Syl- 
van, defendant's  son,  and  Weiser,  one  of 
Sylvan's  companions,  agree  in  the  state- 
ment that  the  defendant,  after  placing  the 
shells  in  the  barrels,  turned  to  an  opi)o.site 
direction  from  that  at  which  the  boy.s  were 
standing  on  his  left,  and  that,  as  he  turned, 
he  brought  the  barrel  of  the  gun  to  its 
proper  position, — i.  6.,  closed  it, — and  that 
it  was  at  that  moment  that  the  gun  fired 
and  struck  plaintiff's  son  in  the  back. 

There  is  an  exception  to  this  corrobora- 
tion. 

After  having  corroborated  the  st^itement 
above  as  to  where  defendant,  his  father,  was 
standing,  defendant's  son,  at  another  time 
testifying,  says  that  some  of  the  shot  struck 
him;  and  this,  although  he  had  stated  that, 
had  the  deceased  remained  where  he  and  his 
little  companions  were,  — {.  c,  on  the  left 
of  his  father, — he  could  not  have  been 
killed. 

This  boy,  Sylvan,  further  states  that  he 
was  struck  by  the  shot  and  that  powder 
hit  his  face. 

We  do  not  reconcile  the  contradiction. 
If  this  last  statement  be  correct,  then  the 
theorj'  of  the  case  should  be  different  from 
that  which  struck  us  as  the  correct  theory 
after  having  read  the  first  part  of  the  testi- 
mony of  this  witness,  and  the  testimony  of 
the  defendant  and  that  of  the  l)oy  Weiser. 

The   witness   Weiser   said: 

"The  boy  run  right  in  front  of  the  gun, 
and  said  that  he  wanted  to  shoot.  1  saw 
where  he  went  in  the  weeds  over  here  by 
a  gate." 

He  further  states  that  the  deceased  was 
al)out  two  or  three  yards  from  defendant 
when  he  was  struck  and  killed. 

To  this  point  of  the  case,  in  reading  the 
testimony,  we  have  not  found  that  defend- 
ant can  be  held  liable. 

Taking  for  granted  that  he  turned  in 
order  to  avoid  the  possibility  of  hurting 
the  boys,  who  were,  as  he  thought,  on  his 
left,  can  he  be  held  liable  for  not  noticing 
that  the  deceased  was  no  longer  on  his  left, 
but  in  front  of  the  gun? 

He  was  not  looking  in  that  direction. 
The  change  of  the  deceased's  position  from 
left  to  front  may  have  been  quickly  made, 
and  in  the  hurry  of  the  moment  the  mind 
can  conceive  that  a  gun  may  be  closed  by 
a  person  by  whom  it  is  handled  without  his 
looking  to  the  front  while  he  is  engaged  in 
bringing  it  to  a  close. 

If  the  defendant  had  just  seen  the  Iwys 
on  the  left,  it  was  not  unreasonable  or  im- 
prudent on  the  part  of  the  defendant  to  act 
as  he  did« 
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In  order  to  be  entitled  to  recover,  it 
must  appear  that  the  death  was  by  wrong- 
ful act. 

Plaintiffs  counsel  cite  the  case  of  Oha- 
taigne  v.  Bergeron,  10  La.  Ann.  609,  in 
which  defendant  owned  to  witness  that  he 
had  a  quarrel  with  plaintiff;  that  he  and 
plaintiff  had  met  one  evening  at  dark,  each 
armed  with  a  gun;  that  he  stooped  to  pick 
up  a  stick,  when  his  gun  fired. 

The  court  said: 

"Without  recapitulating  the  statement 
made  by  the  defendant  himself,  it  may  bo 
sufficient  to  say  that,  assuming  its  truth- 
fulness, he  would  not  be  relieved  from  lia- 
bility for  damages  incident  to  his  gross 
neglect  in  handling  his  gun." 

And  sustained  a  verdict. 

There  was  a  wrong,  gross  neglect,  found 
in  this  and  other  cases  we  have  had  occasion 
to  examine,  and  in  which  the  court  pro- 
nounced for  liability. 

Before  concluding,  we  will  state  that  the 
casualty  should,  by  consistent  statement,  be 
traceable  to  actionable  negligence. 

The  judge  of  the  district  court  saw  and 
heard  the  witnesses.  The  witnesses  described 
fully  the  different  phases  of  the  cas- 
ualty. The  witnesses  had  the  gun  of  de- 
fendant while  they  were  in  court.  They 
testified  regarding  the  motions  and  gestures 
of  the  parties. 

We  have  noted  that  the  little  boy — that 
is,  the  deceased — ^had  a  gun  and  said  taat 
he  wished  to  shoot.  There  were  ria^  birds 
about  or  in  sight.  The  deceased,  according 
to  the  testimony  of  one  of  his  little  com- 
panions, said  that  he  wished  to  shoot,  and 
that  he  saw  the  deceased  step  forward  and 
to  the  front  of  where  the  defendant  was 
standing.  In  turning  aside  to  close  the  gun, 
as  before  stated,  the  defendant's  eyes  muy 
have  been  directed  to  the  gun,  instead  of  in 
the  direction  of  the  boy.  It  should  appear, 
with  reasonable  certainty,  that  he  saw  the 
boy  move,  and  that  he  none  the  less  closed 
the  gun. 

The  act  of  defendant  prior  to  the  time  of 
and  immediately  after  the  casualty  was  not 
negligence.  Guns  will  sometimes  go  off 
without  apparent  cause.  To  say  the  least, 
there  is  a  decided  uncertainty.  The  defend- 
ant and  the  boys  were  gunning  together. 

In  a  case  decided  in  another  jurisdiction, 
the  court  held  that  in  no  case  is  it  said 
that,  where  persons  are  gunning  voluntarily 
together,  each  may  be  held  responsible  for 
every  accident  or  mishap. 

"If  one  should  pass  in  front  of  the  other 
by  his  request  or  by  his  own  motion,  and, 
by  stumbling  or  falling,  the  gun  of  the 
other  is  discharged  and  a  wound  inflicted 
[it  does  not  follow]  that  the  only  question 
to  be  considered  by  the  jury  is  the  amount 
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of  damages.  .  •  •  Each  case  must  stand 
upon  its  own  peculiar  facts,  and  rational, 
rather  than  distinctively  legal,  conclusions 
must  usually  be  drawn  from  theoL"  Moe- 
bus  V.  Becker,  46  N.  J.  L.  41. 

We  have  given  the  case  our  careful  atr 
tention.  We  have  not  found  the  defendant 
guilty  of  the  negligence  and  wrong  charged. 

For  the  reasons  assigned,  the  judgment 
appealed  from  is  affirmed. 

Monroe,  J.:  I  respectfully  dissent. 

ProYOstyy  J.:  I  concur  with  Justice  Mon- 
roe. 


NEBRASKA  SUPREME  COURT. 

OMAHA  STREET  RAILWAY  COMPANY, 
Plff.  in  Err., 

V. 

JOHN  BOESEN. 

(—Neb.—,  106  N.  W.  303.) 

Carrier— injury    to    passenger— burden    of 
proof. 

1.  In  an  action  against  a  street  railway 
company  for  damages  for  injuries  sustained 
by  one  of  its  passengers,  the  burden  of 
proof  on  the  question  of  negHgenoe  does  not 
shift  to  the  defendant  upon  proof  that  the 
injuries  resulted  from  a  derailment  of  the 
car. 
Same — ^presumption  of  negligence. 

2.  In  such  case  a  presumption  of  negli- 
gence arises  from  the  fact  of  derailment; 
but,  when  that  presumption  is  met  by  evi- 
dence which  makes  it  equally  probable  that 

Headnotes  by  Albebt,  G. 


Case  Note. — Carrier;  measure  of  diligence 
required  toward  passenger  on  street  rail- 
way.— ^The  measure  of  diligence  which  a 
street  railway  is  bound  to  employ  toward 
its  passengers  has  been  defined  by  the 
courts  in  varying  terms,  the  rule  adopted 
in  Omaha  Street  R.  Co.  v.  Boesen  being  a 
favorite.  Their  generalities,  which,  when 
taken  by  themselves,  seemingly  present  a 
mass  of  contradictions,  may  generally  be 
harmonized  when  read  with  reference  to  the 
particular  circumstances  to  which  they  re- 
fer,—  a  harmony  which,  however,  can  some- 
times only  be  secured  at  the  expense  of 
fine-spun  distinctions.  A  great  deal  of  this 
confusion  is  attributable  to  the  different 
effect  which  is  to  be  given  to  lan^age 
used  by  the  court  in  the  course  of  its  opinion, 
in  contradistinction  to  language  used  in 
an  instruction  given  to  the  jury.  An  in- 
stance may  be  found  in  Magrane  v.  St. 
Louis  &  S.  R.  Co.  183  Mo.  119,  81  S.  W. 
1158,  in  which  the  supreme  court  of  Mis- 
souri, in  disapproving  an  instruction  em- 
bodying the  definition  of  the  duty  of  a 
street  railroad  company,  given  by  itself  in 
a  previous  decision,  says:  "The  court,  how- 
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the  accident  was  not  due  to  neffligence  on 
the  part  of  the  defendant,  in  the  absence 
of  other  evidence  tending  to  establish  the 
affirmative  of  tlie  issue,  the  defendant  is 
entitled  to  a  verdict. 
Same— ctre  lequiied. 

3.  A  street  railway  company  is  not  an 
inaorer  of  its  passengers.  It  is  not  bound 
to  do  everything  that  can  be  done  to  in- 
sure their  safety.  It  fulfils  its  obligations 
in  that  regard  when  it  exercises  the  utmost 
skill,  diligence,  and  foresight  consistent 
vith  the  practical  conduct  of  the  business 
in  which  it  is  engaged. 

Witness— conflicting      statements — ^previoiis 
trials. 

4.  On  a  subsequent  trial  the  evidence  of 
a  deceased  witness,  taken  at  a  second  trial, 
cannot  be  impeached  by  showing  that  some 
of  his  statements  on  the  witness  stand  at 


the  first  trial  are  inconsistent  therewith, 
where,  upon  the  second  trial,  his  attention 
was  not  directed  to  such  statements,  and  he 
was  given  no  opportunity  to  explain  the  al- 
leged discrepancies. 

(October  19,  1905.) 

ERROR  to  the  District  Court  for  Douglas 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Reversed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs.  John  L.  Webster  and  W.  J.  Con- 
nell,  for  plaintiff  in  error: 

The  presumption  of  negligence  from  de- 


erer,  in  using  that  language,  was  not  dis- 
cussing an  instruction  containing  those 
words,  and  was  not  prescribing  the  form  of 
an  mstruction.  It  is  not  always  safe  to 
take  an  excer]pt  from  an  opinion  and  em- 
body it  in  an  mstruction,  because  the  opin- 
ion is  addressed  to  lawyers,  while  the  in- 
Jtruciion  is  addressed  to  laymen."  Accord- 
ingly, an  attempt  has  been  made  in  this 
note  to  separate  the  generalities  phrased 
by  the  courts  from  definitions  embodied  in 
•pproTcd  instructions. 

Also  it  has  been  felt  by  the  courts  that 
the  same  amount  of  caution  should  not  be 
required  on  street  railroads  as  on  steam 
rauroads,  or  in  operating  horse  cars  as  in 
transporting  passengers  by  the  more  rapid 
means  of  cable  or  electric  cars;  hence,  such 
ttpressions  as  are  found  in  Louisville  City 
R.  Co.  V.  Weams,  80  Ky.  420,  that  the  de- 
gree of  care  and  skill  increases  with  the 
hazards  of  the  mode  of  conveyance  em- 
ploy^ by  the  carrier;  or  in  Topeka  City 
f  Co.  V.  Higgs,  38  Kan.  375,  6  Am.  St.  Rep. 
"54,  16  Pac.  667,  that  "steam  cars  may  re- 
quire greater  care  in  their  management  and 
greater  caution  in  their  operation,  but  the 
passengers  are  entitled  to  the  highest  pos- 
sible degree  of  each;  so  those  riding  on 
street  cars  have  the  legal  right  to  insist 
tbat  they  shall  be  managed  and  operated 
^'th  all  possible  skill,  care,  and  foresight 
»bich,  in  their  nature,  they  are  capable 
'J^"  or,  in  Kane  v.  Cicero  &  P.  Electric  R. 
^<''  100  ni.  App.  181,  that  the  highest  de- 
yree  of  care  consistent  with  the  mode  of 
wnypyanee  used  must  be  employed.  The 
•incisions  in  relation  to  this  subject  are 
SMmarized  in  Fetter  on  Carriers  of  Pas- 
sengers, §  18,  as  follows:  "The  rule  requir- 
^  the  highest  degree  of  care  applies  not 
only  to  carriers  of  passengers  operating 
rteam  Tallroads,  but  also  to  those  operating 
J^reet  cars  and  other  vehicles  drawn  by 
{worses.  There  Is  a  dictum  to  the  contrary 
^  pw  of  the  New  York  cases,  and  also  a 
decision  that  only  ordinary  care  for  the 
ttfet?  of  the  passenger  is  required  at  the 
^^  o!  street  car  lines  operated  by  horse 
?>veT.  But  the  great  weight  of  authority, 
ISla  ^^^  ^      '  ^^""^^  *^®  highest  de- . 


gree  of  care,  bearing  in  mind  that  care  and 
negligence  are  relative  terms,  and  that  the 
means  and  instrumentalities  used  to  pro- 
tect the  safety  of  passengers  may  differ 
with  the  different  modes  of  conveyance. 
The  rule  itself  extends  to  the  management 
of  the  cars  and  track,  and  to  all  arrange- 
ments necessary  for  the  safety  of  pas- 
sengers as  respects  accidents  from  collision 
or  otherwise.  When  electricity  is  used  as 
the  motive  power,  the  rule  is  applied  in  all 
its  strictness.  *The  agent  employed,  com- 
mon experience  has  taught,  is  one  danger- 
ous to  life,  even  when  the  utmost  skill  and 
prudence  of  best-trained  electricians  are  ex- 
ercised. It  is  a  subtle,  imponderable, 
death-dealing  element  or  fluid.  Of  its  na- 
ture or  the  laws  governing  it  very  little 
is  known,  even  among  the  few  and  most 
advanced  in  the  study  of  it.  It  may  be 
harnessed,  utilized  as  a  motive  power,  and 
made  to  perform  much  economic  service  in 
mechanics,  but  as  to  its  nature  and  vagaries 
nothing  is  known.  It  is  full  of  surprises, 
and  deals  injury  and  death  under  what  is 
deemed  the  most  prudent  management,  and 
under  what  are  supposed  to  be  the  circum- 
stances least  liable  to  inflict  injury.  In  the 
use  of  such  an  agent,  extraordinary  care 
in  its  management  is  required.'" 

The  following  definitions  of  the  degree  of 
care  which  a  street  railway  is  required  to 
exercise  on  behalf  of  its  passengers  have 
been  given  by  the  courts: 

In  Philadelphia  City  Pass.  R.  Co.  v.  Has- 
sard  (1874)  75  Pa.  367,  "reasonable  care 
and  diligence;"  in  O'Brien  v.  St.  Louis 
Transit  Co.  (1904)  185  Mo.  263,  105  Am.  St. 
Rep.  692,  84  S.  W.  939,  "a  very  high  degree 
of  care;"  in  Maggioli  v.  St.  Louis  Transit 
Co.  (1904)  108  Mo.  App.  416,  83  S.  W.  1026, 
"a  very  high  degree  of  care  and  diligence;" 
in  Little  Rock  Traction  &  Electric  Co.  v. 
Kimbro  (1905;  Ark.)  87  S.  W.  121,  "a  very 
high  degree  of  care  and  skill"  except  in  the 
protection  of  passengers  against  accidents 
and  injuries  caused  by  their  own  acts  or 
omissions,  in  which  case  the  exercise  of 
reasonable  foresight  onlv  is  required;  in 
Dallas  Consol.  Traction  R.  Co.  v.  Randolph 
(1894)   8  Tex.  Civ.  App.  213,  27  S.  W.  925, 
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railment  of  the  car  will  be  overcome  by 
proof  that  the  cars  and  track  were  in  good 
order  at  the  time  of  the  accident,  and  that 
the  train  wan  being  properly  operated  at 
the  time  of  the  accident. 

Omaha  Street  R.  Co.  v.  Boeson  (Xeb.  )* 
94  N.  \V.  610;  Meier  v.  Pennsylvania  R. 
Co.  64  Pa.  225,  3  Am.  Rep.  581 ;  Cheetham 
V.  Union  R.  Co.  26  R.  I.  279,  58  Atl.  881 ; 
Whipple  V.  Michigan  C.  R.  Co.  130  Mich. 
460,  90  N.  W.  287;  Perry  v.  Malarin,  107 
Cal.  363,  40  Pac.  489;  Florida  (\  &  P.  R. 
Co.  V.  Rudulph,  113  Ga.  143,  38  S.  E.  328: 
Murray  v.  Pawtuxet  Valley  Street  R.  Co. 
25  R.  I.  209,  55  Atl.  491 ;  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Driggers,  1  Ind.  Terr.  412,  45 
S.  W.  124;  Grand  Rapids  &  I.  R.  Co.  v. 
Boyd,  65  Ind.  526. 


n  there  was  no  negligence  on  the  part  oi 
the  street  railway  company,  the  plaiiititT 
was  not  entitled  to  recover,  even  thoimii 
derailment  of  the  car  had  occurred. 

Grand  Rapids  &  T.  R.  Co.  v.  Boyd,  Cliicii- 
go,  R.  1.  &  P.  R.  Co.  V.  Driggers,  Florida  C. 
&  P.  R.  Co.  V.  Rudulph,  Perry  v.  Malarin, 
Whipple  v.  Michigan  C.  R.  Co.,  Chtvtham 
V.  Union  R.  Co.  and  Meier  v,  Pennsylvania 
R.  Co.  supra. 

The  company  was  only  required  to  exor- 
cise the  highest  degree  of  care  consistent 
with   the  practical   conduct  of  its   busine^^. 

John.son  v.  Seattle  Electric  Co.  .35  Wash. 
382,  77  Pac.  677;  Magrane  v.  St.  l.ouis  i 
S.  R.  Co.  183  Mo.  119,  81  S.  W.  1158;  Tyler 
v.  Texas  &  P.  R.  Co.  (Tex.  Civ.  App.)  71) 
S.  W.  1075;  East  Tenne^see,  V\  &  G.  R.  Co. 


**that  high  degree  of  care  which  cautious, 
prudent  persons,  skilled  in  a  particular 
business,  would  commonly  use  under  like 
circumstances;"  in  Hansen  v.  North  Jersey 
Street  R.  Co.  (1900)  64  N.  J.  L.  686,  46 
Atl.  718,  "a  high  degree  of  care  to  protect 
them  from  dangers  that  foresight  can  an- 
ticipate;" in  Metropolitan  Street  R.  Co.  v. 
Hanson  (1903)  67  Kan.  256.  72  Pac.  773, 
**the  utmost  degree  of  care  and  skill  in  the 
preparation  and  management  of  the  means 
of  conveyance  which  may  be  employed  under 
the  circumstances;"  in  Louisville  City  R. 
Co.  v.  Weams,  supra,  Brown  v.  T.<ouisville 
R.  Co.  (1899)  21  Ky.  L.  Rep.  995,  53  S.  W. 
1041,  "the  utmost  care  and  skill  which  pru- 
dent men  are  accustomed  to  use  under  like 
circumstances;"  in  Baltimore  City  Pass. 
R.  Co.  V.  Nugent  (1897)  86  Md.  349,  39 
L.R.A.  161,  38  Atl.  779,  "the  utmost  care 
and  diligence  which  human  foresight  can 
use;"  in  Nichols  v.  Lvnn  &  B.  R.  Co.  (1897) 
168  Mass.  528,  47  >f.  E.  427,  **the  utmost 
care  consistent  with  the  nature  and  ex- 
tent of  its  business  to  guard  against  all 
dangers  which  it  could  reasonably  antici- 
pate;" in  Jacquin  v.  Grand  Ave.  Cable  Co. 
(1894)  57  Mo.  App.  320,  "the  utmost  care 
and  diligence  of  a  very  cautious  person, 
or,  as  sometimes  otherwise  expres.sed,  the 
utmost  care  and  skill  which  prudent  men 
are  accustomed  to  .use  under  similar  cir- 
cumstances;" Posch  V.  Southern  Electric  R. 
Co.  (1898)  76  Mo.  App.  601,  "the  utmost 
care  and  skill  which  prudent  men  would 
use  and  exercise  in  a  like  business  and 
under  similar  circumstances;"  in  Spellman 
V.  Lincoln  Rapid  Transit  Co.  (1893)  36 
Keb.  890,  20  L.R.A.  316,  38  Am.  St.  Rep. 
7')3,  55  N,  W.  270,  and  Lincoln  Traction 
Co.  v.  Webb  (1905;  Neb.)  102  N.  W.  258, 
•the  exercise  of  extraordinary  care;  the 
exercise  of  the  utmost  skill,  diligence,  and 
human  foresight;"  in  Stierle  v.  Union  R. 
Co.  (1898)  156  N.  Y.  70,  50  N.  E.  419,  ''the 
utmost  skill  and  diligence  to  guard  against 
the  possibility  of  accidents  from  the  condi- 
tion of  its  road  and  of  the  machinery  used 
in  the  transportation  of  passengers;"  in 
Klinger  v.  United  Traction  Co.  (1904)  92 
App.  Div.  100,  87  N.  Y.  Supp.  864,  "the  ex- 
4L.R.A.(N.S.) 


ercise  of  the  utmost  human  skill  and  fore- 
sight with  reference  to  maintaining,  uperat- 
ing.  and  keeping  in  repair  its  tracks  and 
switches;"  in  Topeka  Citv  R.  Co.  v.  \\\z'jl> 
(1888)38  Kan.  375,  6  Am.  St.  Rep.  754, 
16  Pac.  6(»7,  "the  greatest  degree  of  skill, 
care,  and  foresight  of  which  the  mode  of 
conveyance  is  susceptible;"  in  North 
Chicago  Street  R.  Co.  v.  Wrixon  (1893)  .11 
111.  App.  307,  "the  highest  diligence  for  the 
safety  of  its  passengers  while  riding,  get- 
ting on  and  getting  off  its  cars.  In  the 
providing  of  appliances  for  the  safety  of 
its  passengers,  it  is  bound  to  make  use  of 
such  well  known  and  approved  means  as 
are  reasonably  consistent  with  its  conili- 
tion,  the  business  it  is  doing,  and  its  <inty 
to  the  public;"  in  West  Chicago  Street  R. 
Co.  V.  Nash  (1896)  64  III.  App.  54S,  "the 
highest  degree  of  diligence;"  in  West  (  hi- 
cago  Street  R.  Go.  v.  Luka  (1897)  72  111. 
App.  60,  "the  highest  degree  of  care,  skill. 
and  diligence  for  the  safety  of  its  passen- 
gers that  is  pacticable  and  consistent  with 
the  efficient  use  and  operation  of  its  cars;*' 
in    Kane    v.    Cicero    &    P.    Electric    R.    Vo. 

(1902)  100  111.  App.  181,  "the  highest  degree 
of  care  consistent  with  the  mode  of  con- 
veyance used;"  in  North  Chicago  Street 
R.  Co.  V.  Polkey  (1903)  203  111.  225,  67  N. 
E.  793,  "the  highest  degree  of  care  con- 
sistent with  the  practical  operation  of  its 
railroad.  It  is  bound  to  do  all  that  human 
care,  vigilance,  and  foresight  can  reason- 
ably do  consistent  with  the  mode  of  con- 
veyance [for]  the  practical  operation  of  its 
road  and  the  exercise  of  its  business  as 
carrier;"  in  Citizens'  Street  R.  Co.  v.  Jollv 

(1903)  161  Ind.  80,  67  N.  E.  935,  ^'the  hijrh- 
est  degree  of  care,  skill,  and  diligence  for 
the  safety  of  its  passengers  in  operating 
its  cars  and  road  consistent  with  the  mo<le 
of  its  conveyance,  and  likewise  in  the  con- 
struction and  maintenance  of  its  tracks, 
roadway,  and  machinery;"  in  Louisville  R. 
Co.  v.  Park  (1895)  96*  Ky.  580,  29  S.  W. 
455,  "the  highest  diligence  used  by  prudent 
men  in  like  or  the  same  business;"  in  (ial- 
ligan  v.  Old  Colony  Street  R.  Co.  (1902) 
182  Mass.  211,  65  *N.  E.  48,  "the  highest 
degree  of  care  consistent   with  the   nature 
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V.  Miller,  95  Ga.  738,  22  S.  E.  660;  Ala- 
hama  Midland  R.  Co.  v.  Guilford,  119  Ga. 
:>l'l  46  S.  E.  655;  West  Chicago  Street  R. 
Cft.  V.  Winters,  107  111.  App.  221;  Chicago 
Inion  Traction  Co.  v.  Mommsen,  107  111. 
App.  3.53:  Palmer  v.  Warren  Street  R.  Co. 
i06  Pa.  574,  63  L.R.A.  507,  56  Atl.  49; 
Lincoln  Street  R.  Co.  v.  MeClellan,  54  Neb. 
672.  09  Am.  St.  Rep.  736,  74  N.  W.  1074; 
lndi.inapolis  &  St.  L.  R.  Co.  v.  Horst,  93 
U.  S.  291,  23  L.  ed.  898. 

^le^srs.  T.  W.  Blackburn  and  Richard  S. 
Horton,  for  defendant   in  error: 

The  plaintiff  proved  the  derailment  of 
the  rar.  A  presumption  thereupon  arose 
that  the  defendant  was  guilty  of  negligence. 

"^pellman  v.  Lincoln  Rapid  Transit  Co.  36 
Neb.  890.  20  L.R.A.   316,  38  Am.   St.  Rep. 


753,  55  N.  \V.  270;  2  Rorer,  Railroads,  p. 
1434;    Shearman  &  Redf.  Neg.   S  226. 

Carriers  of  passengers  for  hire  are  bound 
to  exercise  the  utmost  skill  and  prudence 
in  conveying  their  passengers,  and  are  re- 
sponsible for  the  slightest  negligence  or 
want  of  skill  in  either  theni-selves  or  their 
servants. 

Sales  V.  Western  Stage  Co.  4  Iowa,  547; 
Bonce  v.  Dubuque  Street  R.  Co.  53  Iowa, 
278,  36  Am.  Rep.  221,  5  X.  W.  177;  Der- 
wort  V.  Loomer.  21  Conn.  245;  Wheaton  v. 
North  Beach  &  M.  R.  Co.  36  Cal.  590;  Mav- 
erick V.  Eight  Ave.  R.  Co.  36  N.  Y.  378 ;  Car- 
roll V.  Staten  Island  R.  Co,  58  N.  Y.  126, 
17  Am.  Rep.  221;  Denver,  S.  P.  &  P.  R.  Co. 
V.  Woodward,  4  Colo.  1 ;  Philadelphia  &  R. 
R.  Co.  V.  Deri)y,  14  How.  485,  14  L.  ed.  502; 


of  the  undertaking;"   in   Parker   v.   Metro- 
pfjlitan  Street   R.    Co.    (1896)    69  Mo.  App. 
'A.  "a  Tery  high  degree  of  care  or    ...    . 
the  very  highest   degree  of  care  of  a  very 
prudent  person;"   in   Magrane   v.   St.  Louis 
k  S.  R.  Co.   (1904)    183  Mo.   119,  81   S.  W. 
1158.  "a  very  high  degree  of  care,  but  not 
ih?  utmost   care    that    human    imagination 
'"an  conceive.    It    is    the   highest  degree  of 
care  that   can    reasonably    be    expected    of 
prudent,  ekilfuh    and   experienced   men   en- 
?a^pd  in  that  kind   of  business;"   in   Red- 
mon  V.  Metropolitan    Street  R.   Co.    (19(M) 
1*5  Mo.  1,  105  Am.  St.  Rep.  558,  84  S.  W. 
26.  "the  highest  care  and  skill  which  pru- 
'leot  men  would  use  and  exercise  in  a  like 
bttsineis    and    under    like    circumstances;" 
in  Xelson   v.    Mertopolitan    Street    R,    Co. 
(19051   113  Mo.  App.  702,  88  S.   W.   1119. 
*'the  highest  degree  of  care:"  in  Payne  v. 
Spokane   Street    R.    Co.    (1896)     15    Wash. 
S^f  46  Pac    1054,   "the   highest   degree   of 
skill  and  care  which  may  reasonably  be  ex- 
pected of  intelligent   and    prudent    persons 
engaged  in  that    business,   in   view   of   the 
instrumentalities     employed    and    the    dan- 
zers    naturally    to    be     apprehended;"     in 
Foster  V.    Seattle     Electric    Co.    (1904)     35 
^ish.  177.  76  Pac.  995,  .lohnson  v.  Seattle 
Traction  Co.   (1904)    35  Wash.  382,  77  Pac. 
•5"'.  "the  highest    degree  of  care  consistent 
vilh  the  practical  conduct  of  its  business;" 
in  Denham  v.  Washington  Water  Power  Co. 
*l«t->)    38   Wash.    354,    80    Pac.    546,    "the 
^li^best  degree  of  skill  and  care  reasonably 
«>mpatihlc  with    the  practical  operation   of 
t^  business;"  in   Wanzer  v.  Chippewa  Val- 
'^.v  Electric   R.    Co.    (1900)     108    Wis.    319, 
^^  X.  W.  423,  "the  highest  degree  of  care 
r^**)nablv  to  be  expected  from  human  vigi- 
lance ani  foresight,   in   view  of   the   mode 
■ind  character   of   the    conveyance   adopted, 
*nd  consistent   with   the  practical   prosecu- 
tion of  their  business.'' 

The  mle  adopted  in  a  large  number  of 
the  foregoing  cases  is  more  fully  stated  in 
^^tiT  ▼.  Seattle  Electric  Co.  supra^  as 
follows:  'It  is  not  the  rule  that  a  street 
^r  company  is  an  insurer  of  the  safety 
"^  if^  passengers.  There  are  dangers  at- 
tending on  their  transportation  which  it 
*^U,(N.8.) 


seems  no  human  prudence  can  foresee, 
while  there  are  others  which  can  be  fore- 
seen, but  which  cannot  be  effectually 
guarded  against,  because  to  do  so  would 
make  the  conduct  of  the  business  so  bur- 
densome as  to  prohibrt  it  altogether.  Hence, 
when  a  street  car  company  exercises  to- 
wards its  passengers  the  highest  degree  of 
care  consistent  with  the  practical  conduct 
of  its  business,  it  performs  towards  them 
its  full  legal  duty,  and  is  not  liable,  even 
for  injuries  whioh  might  have  been  fore- 
seen and  prevented,  if  the  means  required 
to  prevent  them  would  involve  a  burden 
amounting  to  a  practical  prohibition  of  the 
business." 

Among  the  cases  approving  instructions 
embodying  the  rule  as  to  the  measure  of  dili- 
gence which  street  railway  companies  are 
required  to  employ  on  behalf  of  their  pas- 
Hengers,  are  Smedlev  v.  Hestonville,  M.  &, 
F.  Pass.  R.  Co.  (1898)  184  Pa.  620,  39  Atl. 
544,  approving  an  instruction  that  the  de- 
fendant was  "not  liable  for  extraordinary 
events  which  he  could  not  foresee  or  pre- 
vent;" Merrill  v.  Metropolitan  Street  R. 
Co.  (1902)  73  App.  Div.  401,  77  X.  Y.  Supp. 
122,  approving  an  instruction  that  "the 
measure  of  duty  on  the  part  of  the  de- 
fendant's servants  was  to  conduct  them- 
selves with  reasonable  care  under  all  the 
circumstances;"  Koehne  v.  New  York  A  Q. 
C.  R.  Co.  (1898)  32  App.  Div.  419,  52  X.  Y. 
Supp.  1088,  approving  an  instruction  that  a 
street  railway  is  required  to  exercise  a  very 
high  degree  of  care  and  skill  in  the  opera- 
tion of  its  cars;  Scott  v.  Bergen  County 
Traction  Co.  (1899)  63  N.  J.  L.  407,  43  Atl. 
1060,  approving  an  instruction  that  a 
street  railroad  company  is  bound  to  exer- 
cise a  "high  degree  of  care  for 'the  safety 
of  the  passengers;"  Denver  Tramway  Co. 
V.  Reid  (1893)  4  Colo.  App.  53,  35  Pac.  269, 
approving  an  instruction  that  a  carrier  of 
passengers  operating  its  cars  by  means  of 
electricity  is  "bound  to  use  extraordinary 
care;"  Hutcheis  v.  Cedar  Rapids  &  M.  C.  R. 
Co.  (1905;  Iowa)  103  X.  W.  779,  approving 
an  instruction  imposing  on  a  street  rail- 
road the  duty  "to  use  extraordinary  oare 
and    precaution    to    protect    its    passengers 


126 


NEBRASKLA  SUPREME  COURT. 


Oct., 


2  Rorer,  Railroads,  p.  1434;  Smith  v.  St. 
Paul  City  R.  Co.  32  Minn.  1,  50  Am.  Rep. 
550,  18  N.  W.  827;  The  New  World  v.  King, 
16  How.  469,  14  L.  ed.  1019;  Indianapolis 
&  St.  L.  R,  Co.  V.  Horst,  93  U.  S.  291,  23 
L.  ed.  898;  New  York  C.  R.  Co.  v.  Lock- 
wood,  17  Wall.  367,  21  L.  ed.  627;  Lincoln 
Street  R.  Co.  v.  McClellan,  54  Neb.  672, 
69  Am.  St.  Rep.  736,  74  N.  W.  1074;  To- 
peka  City  R.  Co.  v.  Higgs,  38  Kan.  375,  5 
Am.  St.  Rep.  764,  16  Pac.  667;  Meier  v. 
Pennsylvania  R.  Co.  64  Pa.  225,  3  Am.  Rep. 
581;  Omaha  Street  R.  Co.  v.  Boesen  (Neb.) 
94  N.  W.  619;  Denver  Tramway  Co.  v.  Reid, 
4  Colo.  App.  63,  36  Pac.  269;  Hutcheis  v. 
Cedar  Rapids  &  M.  C.  R.  Co.  (Iowa)  103 
N.  W.  779. 

On  petition  for  rehearing. 


The  opinion  in  this  case  not  only  over- 
ruled every  case  heretofore  decided  in  this 
state  touching  the  questions  involved,  but 
also  has  taken  a  position  contrary  to  the 
courts  of  England  and  of  every  state  in  the 
Union,  with  the  possible  exception  of  New 
York. 

The  burden  was  on  the  carrier  to  rebut 
the  presumption  of  negligence  by  showing 
that  the  accident  was  produced  by  causes 
wholly  beyond  its  control,  and  that  it  had 
not  been  guilty  of  the  slightest  negligence 
contributing  thereto,  and  that  by  the  exer- 
cise of  the  utmost  human  care,  diligence, 
and  foresight,  the  casualty  could  not  have 
been  prevented. 

Lincoln  Traction  Co.  v.  Webb  (Neb.)  102 
N.  W.  258;   Lincoln  Traction  Co.  v.  Shep- 


from  injury,"  the  court  saying  that  the  ex- 
pression in  the  instruction  given  is  no  more 
than  equivalent  to  the  well- recognized  rule 
that  the  carrier  should  use  the  highest  de- 
gree of  care  that  is  reaaonably  consistent 
with  the  practical  conduct  of  the  business; 
Bischoflf  v.  People's  R.  Co.  (1894)  121  Mo. 
216,  25  S.  W.  908,  approving  an  instruction 
holding  defendant  to  the  use  of  such  de- 
gree 01  care  as  ''would  be  exercised  by  very 
prudent  persons  under  like  circumstances;" 
Posch  V.  Southern  Electric  R.  Co.  (1898)  76 
Mo.  App.  601,  approving  an  instruction  re- 
quiring the  exerciee  of  such  "a  high  degree 
of  care  ...  as  would  have  been  exer- 
cised by  very  careful  and  skilful  railroad 
employees  under  like  or  similnr  cironm- 
stances;"  Bosqui  v.  Sutro  R.  Co.  (1901) 
131  Cal.  390,  63  Pac.  682,  approving  an  in- 
struction defining  the  standard  of  care  to 
be  ufied  by  a  motorman  to  be  tha^  of  a 
"veiy  cautious  man  standing  in  his  shoes 
and  compelled  to  exercise  care  ...  in 
the  same  situation  and  surrounded  by  the 
same  circumstances;*'  Snider  v.  Chicago 
&  A.  R.  Co.  (1904)  108  Mo.  App.  234,  83 
8.  W.  530,  approving  an  instruction  im- 
posing on  a  street  railroad  company  "the 
exercise  of  a  very  high  degree  of  care  and 
foresight  of  skilful,  careful,  and  practical 
railroad  operatives  under  the  same  or  simi- 
lar circumstances;"  Watson  v.  St.  Paul 
City  R.  Co.  (1889)  42  Minn.  46,  43  N.  W. 
904,  approving  an  instruction  in  an  action 
against  a  street  railway  company  that  "the 
law  does  not  require  that  such  additional 
precautions  as  it  is  apparent  after  the  ac- 
cident might  have  prevented  the  same 
should  have  been  previously  adopted  .  . 
.  unless  they  are  of  such  a  character 
as  should  have  been  contemplated  in  the 
exercise  of  the  greatest  care  and  fore- 
sight;". West  (Chicago  Street  R.  Co.  v 
Johnson  (1899)  180  111.  286,  54  N.  E.  334, 
approving  an  instruction  requiring  a  street 
railway  company  "to  use  the  highest  degree 
of  care  and  caution  consistent  with  the 
practical  operation  of  the  road  to  provide 
for  the  safety  and  security  of  passengers 
while  being  transported;"  Crump  v.  Davis 
(1904)  33  Ind.  App.  88,  70  N.  E.  886,  ap- 
4L.R.A,(N.S.) 


proving  an  instruction  requiring  the  exer- 
cise by  a  street  railroad  company  of  "the 
highest  practicable  degree  and  Kind  of  care** 
for  the  safety  of  its  passengers;  Fitch  v. 
Mason  City  &  C.  L.  Traction  Co.  (1904)  124 
Iowa,  665,  100  N.  W.  618,  approving  an  m- 
struction  that  it  is  the  duty  of  a  street  rail- 
way company  "not  to  expose  its  passengers 
to  any  danger  which  human  care  and  fore- 
sight could  reasonably  anticipate  .  .  .  • 
and  to  exercise  the  highest  de^ee  of  care 
and  diligence  reasonably  consistent  with 
the  practical  operation  of  its  railroad  and 
the  conducting  of  its  business;"  Louisville 
&  P.  R.  Co.  V.  Smith  (1866)  2  Duv.  556,  ap- 
proving an  instruction  that  "the  proper  care 
re<juired  by  law  is  such  as  prudence  re- 
quires in  the  management  of  a  railroad 
for  passengers,  having  due  and  proper  re- 
gard to  the  mode  of  conveyance,  and  the 
means  employed;"  Baltimore  City  Pass.  R. 
Co.  V.  Nugent  (1897)  86  Md.  349,  39  L.R.A. 
161,  38  Atl.  779,  approving  an  instruction 
defining  the  degree  of  care  and  diligence 
exacted  of  the  defendant  railroad  company 
as  the  "highest  degree  of  care  and  diligence 
practicable  under  the  circumstances;" 
O'Connell  v.  St.  Louis  Cable  &  \^^  R.  Co. 
(1891)  106  Mo.  482,  17  S.  W.  494,  approv- 
ing an  instruction  that  a  railroad  company 
was  only  bound  to  operate  its  cars  "under 
all  of  the  circumstances  with  the  highest 
degree  of  care  of  a  very  prudent  person;" 
Powers  V.  Union  R.  Ck).  (1895)  60  Mo.  App. 
481,  approving  an  instruction  that  it  w'as 
the  duty  of  the  railway  company  "to  ex- 
ercise the  highest  practicable  care,  caution, 
and  diligence"  safely  to  transport  its  pas- 
sengers; Feary  v.  Metropolitan  Street  R. 
Co.  (1901)  162  Mo.  75,  62  S.  W.  452,  ap- 
proving an  instruction  requiring  the  exer- 
cise by  a  street  railway  company  of  "all 
the  care  and  foresight  that  was  reasonably 
practicable;"  Zimmer  v.  Third  Ave.  R.  Co. 
(1899)  30  App.  Div.  265,  55  N.  Y.  Supp. 
308,  approving  an  instruction  that  the  de- 
fendant, with  respect  to  carrying  the  plain- 
tiff, "was  bound  to  exercise  all  the  care  and 
skill  which  human  prudence  and  foresight 
can  suggest;"  Keegan  v.  Third  Ave.  R.  Co. 
(1898)    34  App.   Div.   297,   64  N.   Y.   Supp- 
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herd  (Neb.)  104  N.  W.  882;  Spellman  v. 
Lincoln  Rapid  Transit  Co.  36  Neb.  890,  20 
LRJL  316,  38  Am.  St.  Rep.  753,  55  N.  W. 
270;  Smith  v.  St  Paul  City  R.  Co.  32  Minn. 
1.  50  Am.  Rep.  550,  18  N.  W.  827;  Stokes 
T.  Saltonstall,  13  Pet.  181,  10  L.  ed.  115; 
Montgomery  &  E.  Co.  v.  Mallette,  92  Ala. 
209.  9  So.  363;  Birmingham  Union  R.  Co. 
T.  Hale,  90  Ala.  8,  24  Am.  St.  Rep.  748, 
8  So.  142;  Eureka  Springs  R.  Co.  v.  Timmons, 
51  Ark.  459,  11  S.  W.  690;  Arkansas  Mid- 
land R.  Co.  T.  Griffith,  63  Ark.  491,  39  S.  W. 
550;  Osgood  V.  Los  Angeles  Traction  Co.  137 
Cal.  280,  92  Am.  St.  Rep.  171,  70  Pac.  169; 
Grwn  7.  Pacific  Lumt>er  Co.  130  Cal.  435, 
(B  Pac.  747;  Scott  v.  Wood,  81  Cal.  398, 
22  Pac  871;  Rupp  v.  Sarpy  County  (Neb.) 
98  N.  W.  1042;    Wall  v.  Livezay,  6   Colo. 


465 ;  Chicago  City  R.  Co.  v.  Carroll,  206  111. 
318,  68  N.  E.  1087;  North  Chicago  Street 
R.  Co.  V.  Cotton,  140  111.  486,  29  N.  E.  899; 
Galena  &  C.  Union  R.  Co.  v.  Yarwood,  15  111. 
468;  Pittsburg,  C.  &  St.  L.  R.  Co.  v.  Thomp- 
son, 56  111.  138;  Peoria,  P.  &  J.  R.  Co.  v. 
Reynolds,  88  111.  418;  Eagle  Packet  Co. 
V.  Defries,  94  111.  598,  34  Am.  Rep. 
245;  Chicago  City  R.  Co.  v.  Engel,  35 
111.  App.  490;  Cleveland,  C.  C.  &  I.  R. 
Co.  y.  Newell,  104  Ind.  264,  54  Am. 
Rep.  312,  3  N.  E.  836;  Indianapolis 
Street  R.  Co.  v.  Schmidt,  163  Ind.  360,  71 
N.  E.  201;  Terre  Haute  &  I.  R.  Co.  t. 
Sheeks,  155  Ind.  74,  56  N.  E.  434;  Fitch  v. 
Mason  City  &  C.  L.  Traction  Co.  124  Iowa, 
665,  100  N.  W.  618;  Cronk  v.  Wabash  R. 
Co.  123  Iowa,  349,  98  N.  W.  884;  Southern 


391   (.\ffirmed   witliout   opinion   in    165   N. 
Y.  622,  59  N.   K    1124)    approving  an   in- 
struction requiring  of  a  street  railway  com- 
pany "the   exercise    of    all    the    care    and 
Ti^lance  that   human   foresight   may   sug- 
g^t  to  secure  the  safety  of  its  passengers;'* 
Citizens'  R,  Co.  v.   Craig   (1902;   Tex.  Civ. 
App.}  69  S.  W.  239,  approving  an  instruc- 
tion that  "it  was  the  dutv  of  the  defend- 
tnt  to  have  exercised  the  highest  degree  of 
eare  in  the  operation  of  its  cars  to  prevent 
icjury  to  its  passengers  thereon;"  ESl  Paso 
Electric  R.  Co.  v.   Harry    (1904;   Tex.  Civ. 
App.)  83  S.  W.  735,  approving  an  instruc- 
tion that  it  was  the  duty  of  the  defendant 
and  its  servants  "to  use  such  high  degree 
of  care  and  foresight  in  the  protection  of 
tbeir  passengers  from  possible  dangers,  and 
to  exercise   sudi    high   degree   of   prudence 
in  gnarding  against  them,  as  would  be  used 
V  very  cautious  and  prudent  and  compe- 
tent  persons    under    like    circumstances;" 
Sears  v.  Seattle  Consol.  Street  R.  Co.  (1893) 
•  Wash.  227,  33  Pac  389,  1081,  approving 
an  instruction  that    the    defendant    "was 
bonnd  to  the  exercise  of  the  hig^hest  degree 
of  care,  prudence,  and  caution  in  the  run- 
ning and  operating  of  it  cars  so  as  to  pre- 
▼mt  mjury    to    its    passengers;"    Central 
Pass.  R.  Co.  V.  Biahop  (1887)  9  Ky.  L.  Rep. 
W8,  approving  an  instruction  that  "it  was 
the  duty  of  the  defendant  and  its  employees 
is  carrying  plaintiff  to  use  the  utmost  care 
a&d  tkQl  which   prudent  men,  engaged   in 
similar  services,     are    accustomed    to     use 
Older   like    circumstances;"    Hamilton     v. 
Oreat  Falls  Street  R.  Co.   (1895)    17  Mont. 
^.  42  Pac  860,  43  Pac  713,  approving  an 
ii-'truction    that    the    defendant    company 
vu  ^und  to  exercise  the  utmost  degree 
^f  precaution   and    care    in   everv    respect 
such  as  prudent  men  would  employ  undef 
^unilai  circtmistances)   in  providing  for  the 
Mfety   and    safe    transportation    of    their 
Passengers  while  on  their  cars;"  0>ntreras 
'  San  Antonio   Traction  Co.    (1904;    Tex. 
^^■-  App.)  83  S.  W.  870,  approving  an  in- 
itruction  imposing  on  a  street  railway  the 
J^ly  to  use  "the  utmost  care  that  would 
^  used  by  a  very   prudent   person   under 
*«e  circumstances."    And  in  Osgbod  v.  Los 
^UA.(N5.) 


Angeles  Traction  Co.  (1902)  137  Cal.  280, 
92  Am.  St.  Rep.  171,  70  Pac  169,  it  was 
held,  in  view  of  the  declaration  of  f  2100 
of  the  Civil  Code,  that  a  carrier  of  persons 
for  reward  must  use  the  utmost  care  and 
diligence  for  their  safe  carriage,  an  instruc- 
tion requiring  a  street  railway  company  to 
exercise  "the  highest  degree  of  care^  in  the 
transportation  of  passengers  was  proper. 

The  following  instructions  have  Men  held 
not  to  require  too  high  a  degree  of  care: 

An  instruction  "that  the  defendants  and 
their  servants  were  bound  to  exercise  great 
care  and  caution  in  carrying  the  plaintiff, 
"in  Clark  v.  Eighth  Ave.  R-  Co.  (1860)  32 
Barb.  657;  an  instruction  requiring  the 
exercise  of  "reasonable  care  and  diligence 
as  a  prudent  person  would  exercise  in  the 
management  of  his  own  affairs,"  in  Hous- 
ton City  Street  R.  Co.  v.  Ross  (1894;  Tex. 
Civ.  App.)  28  S.  W.  254;  an  instruction  that 
"the  defendant  owes  to  its  passengers  the 
duty  to  exercise  great  care  and  caution  to 
keep  the  machinery  and  appliances  of  its 
cars  in  reasonably  safe  condition  and  re- 
pair, and  to  exercise  like  caution  in  the  op- 
eration of  its  cars,"  in  Dallas  Consol* 
Electric  Street  R.  Co.  v.  Broadhurst  (1902) 
28  Tex.  Civ.  App.  630,  68  S.  W.  315. 

The  following  instructions,  given  respect- 
ing the  duty  of  a  street  railway  company 
toward  its  passengers,  have  been  held  not 
to  impose  a  sufficiently  high  degree  of  care 
on  the  defendant  company: 

An  instruction  that  the  defendant  was 
bound  "to  use  only  ordinary  and  reason- 
able care  in  the  operation  of  its  cars,"  in 
Holmes  v.  Ashtabula  Rapid  Transit  Co. 
(1900)  10  Ohio  C.  D.  638;  an  instruction 
requiring  of  the  defendant  the  use  of  "that 
high  degree  of  care  that  would  be  exercised 
by  a  prudent  person  under  like  circum- 
stances," in  Knauff  v.  San  Antonio  Traction 
Co.  (1902;  Tex.  Civ.  App.)  70  S.  W.  1011; 
an  instruction  requiring  the  exercise  "of 
such  care  as  persons  usually  engaged  in 
the  particular  line  of  business  in  question 
ordinarily  exercise  in  and  about  such  busi- 
ness," in  Payne  v.  Spokane  Street  R.  Co. 
(1896)   15  Wash.  522,  46  Pac  10.54. 

And  the  following  instructions  have  been 
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Kansas  R.  Co.  v.  Walsh.  45  Kan.  653,  26 
Pap.  45;  Meador  v.  Missouri  P.  R.  Co.  62 
Kan.  865,  Appx.,  61  Pac*.  442;  I^uisville 
&  N.  R.  Co.  V.  Ritter,  85  Ky.  368,  3  S.  \V. 
591;  Felton  v.  Holbrook,  21  Ky.  L.  Rep. 
1824.  56  S.  W.  .506;  Central  Pass  R.  Co.  v. 
Kuhn,  86  Ky.  578,  9  Am.  St.  Rep.  309,  6 
S.  W.  441;  Davis  v.  Paducah  R.  &  Light 
Co.  113  Ky.  267,  68  S.  W.  140;  Ware  v. 
Gay.  11  Pick.  106:  Christie  v.  Griggs,  2 
Campb.  79;  Feital  v.  Middlesex  R.  Co.  109 
Ma«»s.  398,  12  Am.  Rep.  720;  Savage  v. 
Marlborough  Street  R.  Co.  186  Mass.  203, 
71  X.  E.  531 ;  Memphis  &  C.  R.  Co.  v.  Whit- 
field, 44  Miss.  466,  7  Am.  Rep.  699;  Fur- 
nish v.  Missouri  P.  R.  Co.  102  Mo.  438,  22 
Am.  St,  Rep.  781,  13  S.  W.  1044;  Clark  v. 
Chicago  &  A.  R.  Co.  127  Mo.  197,  29  S.  W. 
1013:  I»gan  v.  Metropolitan  Street  R.  Co. 
183  Mo.  582,  82  S.  W.  126;  Hedrix  v.  Hed- 
lix,  103  Mo.  App.  40,  77  S.  W.  495;  Shay 
V.  Camden  &  S.  R.  Co.  66  N.  J.  L.  334.  49 
Atl.  547;  Bergen  County  Traction  Co.  v. 
Demarest,  62  X.  J.  L.  755,  72  Am.  St.  Rep, 
685,  42  Atl.  729;  Marcom  v.  Raleigh  &  A. 
Air  Line  R.  Co.  126  N.  C.  200,  35  S.  E.  423; 
Iron  R.  Co.  v.  Mowery,  36  Ohio  St.  418,  38 
Am.  Rep.  597;  Laing  v.  Colder,  8  Pa.  479, 
49  Am.  Dec.  5.33;  Philadelphia  &  R.  R.  Co. 
v.  Anderson,  94  Pa.  351,  ,39  Am.  Rep.  787; 
Palmer  v.  Warren  Street  R.  Co.  206  Pa. 
574,  63  L.R.A.  507,  56  Atl.  49;  Texas  Mid- 
land R.  Co.  V.  Jumper.  24  Tex.  Civ.  App. 
671,  60  S.  W.  797;  Baltimore  &  O.  R.  Co. 
V.  Wightman,  29  Gratt.  431,  26  Am.  Rep. 
384:  Baltimore  &  O.  R.  Co.  v.  Noell,  32 
Gratt.  394;  Shenandoah  Valley  R.  Co.  v. 
Moose,  83  Va.  827,  3  S.  E.  796;  Southern 
R.  Co.  v.  Dawson,  98  Va.  577,  36  S.  E.  996; 
Carpue  v.  London  &  B.  R.  Co.  5  Q.  B.  747. 

Albert,  C,  filed  the  following  opinion: 

This  is  an  action  wherein  the  plaintiff 
seeks  to  recover  for  personal  injuries  al- 
leged to  have  been  sustained  by  reason  of 
the  negligence  of  the  defendant.  It  is  al- 
leged in  the  petition  that,  while  the  plain- 


tiff was  a  passenger  on  one  of  the  cars 
operated  by  the  defendant  on  its  street 
railway,  such  car,  by  reason  of  certain 
negligent  acts  and  omissions  of  the  de- 
fendant, was  derailed,  and  in  consequence 
the  plaintiff  was  thrown  violently  there- 
from, and  thereby  sustained  serious  and 
permanent  bodily  injuries.  These  allega- 
tions are  put  in  issue  by  the  answer,  which 
also  charges  the  plaintiff  with  contributory 
negligence.  The  reply  consists  of  a  general 
denial.  A  trial  of  the  issues  resulted  in 
a  verdict  and  judgment  for  plaintiff.  The 
defendant   brings   error. 

The  court  instructed  the  jury  that  if  they 
found  that  the  car  was  derailed,  and  that 
in  consequence  the  plaintiff  was  thrown 
from  the  car  and  injured,  it  devolved  upon 
the  defendant  to  show,  by  a  preponderance 
of  the  evidence,  that  the  injuries  were  not 
due  in  any  degree  to  a  failure  on  the  part 
of  the  defendant  to  exercise  the  utmost 
care,  diligence,  and  foresight  for  the  safety 
of  its  passengers.  It  would  seem  that  the 
theory  of  the  court  that  the  burden  of 
proof  on  the  question  of  negligence  shifted 
to  the  defendant  upon  a  showing  that  the 
plaintiff  was  injured  in  consequence  of 
a  derailment  of  the  car  is  erroneous.  Sec- 
tion 3,  art  I,  chap.  72,  Comp.  Stat.  1903, 
which  charges  railroad  companies  with  lia- 
bility for  all  damages  inflicted  upon  the 
persons  of  their  passengers  while  being 
transported  over  their  roads,  except  when 
the  injury  arises  from  the  criminal  neg- 
ligence of  the  person  injured,  has  no  appli- 
cation to  street  railways.  Lincoln  Street 
R.  Co.  v.  McClellan,  54  Neb.  672,  69  Am. 
St.  Rep.  736,  74  N.  W.  1074.  The  latter 
class  of  carriers  are  liable  only  when  such 
injuries  are  traceable  to  some  negligent  act 
or  omission  on  their  part.  Negligence  is 
the  gist  of  the  action,  and  the  plaintiff 
holds  the  aflSrmative,  which  he  must  estab- 
lish by  a  preponderance  of  the  evidence. 
Proof  of  the  accident  is  not  direct  proof 
of  negligence.     The  accident  is  a  mere  col- 


condemned    as    imposing     too     rigorous     a 
rule: 

An  instruction  that  a  defendant  street 
railway  company  "was  bound,  as  far  as 
human  foresight  and  care  would  enable  it, 
to  carry  the  plaintiff  with  safety,"  in  Louis- 
ville City  R.  Co.  V.  Weams  (1882)  80  Ky. 
420;  an  instruction  "that  if  it  was  possible 
for  the  defendant  to  prevent  this  accident, 
then  the  defendant  was  negligent,"  in  Gil- 
bert V.  West  End  Street  R.  (^o.  (1893)  160 
Mass.  403.  36  N.  E.  60;  an  instruction  re- 
quiring the  defendant  to  exercise  the  "ut- 
most practical  skill,  care,  knowledge,  fore- 
sight, and  wisdom,"  in  Jacquin  v.  Grand 
Ave.  Cable  Co.  (1894)  57  Mo.  App.  320; 
an  instruction  declaring  that  it  was  the 
duty  of  the  defendant,  "as  far  as  it  is 
capable  of  human  care  and  foresight,  to 
4L.R.A.(N.S.) 


carry  such  passengers  safely,  and  the  de- 
fendiant  is  responsiole  for  all  injury  result- 
ing to  such  passengers  from  any,  even  the 
slightest,  neglect  or  negligence,"  in  Magrane 
V.  St.  I^uis  &  S.  R.  Co.  (1904)  183  Mo.  119. 
81  S.  W.  1158;  an  instruction  that  "a  trans- 
portation company  is  not  an  insurer  of  the 
lives  or  limbs  of  its  passengers,  but  the 
law  calls  upon  it  to  do  whatever  can  be 
done  to  insure  their  protection  while  they 
are  being  transported,"  in  Johnson  v.  Seat- 
tle Electric  Co.  (1904)  35  Wash.  382.  77 
Pac.  677;  a  charge  requiring  the  defendant 
"to  operate  its  cars  with  the  highest  degree 
of  skill  and  care  commensurate  with  or  pro- 
portionate to  the  possibility  of  injury  to  its 
passengers,"  in  Wanzer  v.  Chippewa  Valley 
Electric  R.  Co.  (1900)  108  Wis.  319,  84  N. 
W.  423. 
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lateral  fact,  but  one  so  commonly  associa- 
ted with  the  lack  of  due  care  that,  when 
prored.  it  raises  a  strong  probability, 
amounting  to  presumption,  of  negligence. 
But  when  the  proof  of  such  accident  is  met 
by  proof  of  oUier  facts  and  circumstances, 
making  it  equally  probable  that  it  was  the 
result  of  eauses  wholly  beyond  the  control 
of  the  defendant,  and  which  no  human  skill 
and  foresight  could  hare  guarded  against  or 
prerented,  one  probability  offsets  the  other, 
and  the  affirmative  of  the  issue,  in  the  ab- 
sence of  other  evidence  tending  to  establish 
it  stands,  just  as  it  stood  at  the  beginning 
of  tiie  controversy,  not  proved.  As  was 
said  by  Commissioner  Ames,  in  Rupp  v. 
Sarpy  County  (Neb.)  98  N.  W.  1042:  "The 
burden  of  sustaining  the  affirmative  of  an 
issue  involved  in  an  action  does  not  shift 
during  the  progress  of  the  trial,  but  is  upon 
the  party  alleging  the  facts  oonstitmting 
the  issue,  and  remains  there  until  the  end." 
The  charge  of  the  court  is  also  open  to 
the  further  criticism  that  it  imposed  upon 
the  defendant  too  high  a  degree  of  care.  A 
street  railway  company  is  not  bound  "to 
exercise  the  utmost  care,  diligence,  and 
foresight  for  the  safety  of  its  passengers." 
In  no  case  should  such  carriers  be  held  to 
a  higher  degree  of  care  than  is  consistent 
with  the  practical  conduct  of  their  business. 
While  the  precise  point  was  not  under  con- 
nderation  at  the  time,  this  court  recognized 
the  justice  of  the  qualification  just  sug- 
gested in  Lincoln  Street  R.  Co.  v.  McCIel- 
K  supra.  In  Johnson  v.  Seattle  Electric 
Co.  35  Wash.  382,  77  Pac.  677,  the  court 
^id:  'While  the  jury  are  told  that  a 
common  carrier  is  not  an  insurer  of  the 
livea  and  limbs  of  its  passengers,  yet  they 
in  told  that  it  is  liable  if  it  has  not  done 
«*rything  that  could  have  been  done  to 
insure  their  safety.  The  rule  is  not  so  oner- 
ons  as  this.  There  are  many  things  that 
a  carrier  could  do  which  would  conduce  to 
the  safety  of  its  passengers,  but  which  it 
i'  not  required  to  do,  simply  because  the 
practical  prosecution  of  the  business  will 
wt  permit  of  it.  The  carrier  could,  for 
'Umple,  by  simply  increasing  its  force  of 
ttten4ant8,  reduce  to  a  minimum  the  hap- 
pening of  accidents  like  the  one  complained 
^f  here;  but  this,  simple  as  the  remedy  may 
seem,  might  so  increase  the  cost  of  opera- 
tion as  to  compel  the  abandonment  of  the 
^iness.  Hence,  the  carrier  cannot  be 
Wd  bound  to  do  everything  that  can  be 
*»ne  to  insure  the  safety  of  its  passengers, 
wit  only  to  the  highest  degree  of  care  con- 
sistent with  the  practical  conduct  of  its  bus- 
iite%5.  The  measure  of  duty  as  laid  down 
By  the  trial  court  was  more  than  the  law 
Jwiuires  of  the  carrier,  and  for  that  reason 
wroneous."     To   the    same   effect   are    the 


following:  West  Chicago  Street  R.  Co.  v. 
Winters,  107  HI.  App.  221;  Chicago  Union 
Traction  Co.  v.  Mommsen,  107  111.  App. 
353;  Palmer  v.  Warren  Street  R.  Co.  206 
Pa.  574,  63  L.R.A.  507,  66  Atl.  40;  Fitch  v. 
Mason  City  k  C.  L.  Traction  Co.  124  Iowa, 
665,  100  N.  W.  618;  Indianapolis  &  St.  L. 
R.  Co.  V.  Horst,  93  U.  S.  291,  23  L.  ed  898. 

The  defendant  asked  the  court  to  instruct 
the  jury  to  the  effect  that,  although  they 
found  that  the  car  was  derailed,  yet  if  they 
found  that,  at  the  time  and  place  of  the 
accident,  the  car  and  track  were  in  good 
order  and  condition,  and  without  defect  or 
imperfection,  the  presumption  arising  from 
the  derailment  of  the  car  would  be  thereby 
overcome.  It  was  not  error  to  refuse  this 
instruction  because  it  ignores  the  inference 
of  negligence  in  the  operation  of  the  car, 
which  the  jury  might  legitimately  draw 
from  the  fact  of  derailment. 

This  case  has  been  tried  in  the  district 
court  six  times.  A  witness  who  had  testi- 
fied at  the  first  and  second  trial  died  before 
the  last  trial.  The  testimony  of  the  witness 
taken  at  the  second  trial  was  received  on 
behalf  of  the  plaintiff  at  the  last  trial  of 
the  case.  For  the  purpose  of  impeachment, 
the  defendant  offered  certain  portions  of 
the  evidence  of  the  same  witness,  given  at 
the  first  trial.  The  offer  was  rejected,  and 
its  rejection  is  now  assigned  as  error.  It 
does  not  appear  that  any  attempt  was  made 
at  the  second  trial  to  lay  a  foundation  for 
the  impeachment  of  the  witness  by  calling 
his  attention  to  the  alleged  inconsistent 
statements  or  otherwise.  The  evidence  of- 
fered was  not,  under  the  circumstances,  ad- 
missible for  the  purpose  of  impeachment. 
3  Jones,  Ev.  f  861;  Ayers  v.  Watson,  132 
U.  8.  394,  33  L.  ed.  378,  10  Sup.  Ct.  Rep.  116. 

There  is  some  question  whether  the  de- 
fendant is  in  a  position  to  complain  of  that 
portion  of  the  charge  in  regard  to  the  de- 
gree of  care  required  of  a  carrier  of  passen- 
gers; but,  as  the  judgment  must  be  re- 
versed for  the  error  in  the  charge  with 
respect  to  the  degree  of  proof  necessary  to 
rebut  the  presumption  of  negligence  aris- 
ing from  the  derailment  of  the  car  and  con- 
sequent injury  to  the  plaintiff,  we  have  not 
gone  into  that  question. 

It  is  recommended  that  the  judgment  of 
the  district  court  be  reversed,  and  the 
cause  remanded. 

Diiflle  and  Jackson,  CC,  concur. 

Per  Curiam: 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
is  reversed,  and  the  cause  remanded  for 
further  proceedings  according  to  law. 

Holcomb,  Ch.  J.,  did  not  sit. 

Petition  for  rehearing  denied. 
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V. 

ALFRED  S.  EMERSON. 

(140  N.  C  288,  52  B.  £.  641.) 

Arrest  of  partner. 

The  Btatute  permitting  arrest  for 
fraud  applies  when,  oy  reason  of  the  char- 
acter of  the  transaction,  or  the  general  ter- 
mination of  the  partnership  dealings,  an  ac- 
tion at  law  will  lie  against  one  partner  in 
favor  of  the  other. 

(December  16,  1005.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Superior  Court  for  Cherokee  County 
discharging  an  order  for  arrest  in  a  civil 
action.    Reversed. 

Plaintiff  and  defendant  entered  into  a 
transaction  for  procuring  certain  options 
on  land  and  selling  them  on  partnership  ac- 
count. Several  were  procured  and  taken  in 
the  name  of  defendant  under  an  agree- 
ment that  he  was  to  advance  the  incidental 
expenses,  sell  the  options,  and  divide  the 
profits  equally  with  plaintiff.    The  options 


were  sold  for  $10,000,  which  fact  was  fraud- 
ulently concealed  by  defendant,  who  paid 
plaintiff  $250  as  his  share.  Upon  discov- 
ering the  facts  plaintiff  brought  this  action 
for  the  remainder  and  secured  an  order  for 
defendant's  arrest. 

Further   facts   appear   in   the   opinion. 

Messrs.  A:dey  &  Ajdey,  Sdmund  B.  Nor- 
▼eU,  and  Bvsbee  &  Bvabee,  for  appellant: 

The  ''fraud"  perpetrated  upon  the  plain- 
tiff fully  justified  the  issuing  of  the  order 
and   arrest. 

Madge  v.  Puig,  12  Hun,  16;  Southworth 
V.  Resing,  3  Cal.  377;  Travers  v.  Deaton, 
107  N.  C.  603,  12  8.  E.  373;  Melvin  v. 
Melvin,  72  N.  C.  384;  Raisin  Fertilizer 
Co.  V.  Grubbs,  114  N.  C.  473,  19  8.  E.  697; 
Powers  V.  Davenport,  101  N.  C.  293,  7  S. 
E.  747. 

Messrs.  Ben  Posey  and  Dillard  &  Bell, 
for  Appellee: 

The  most  that  the  plaintiff  could  do  was 
to  sue  for  his  part  of  the  profits  made  by 
the  partnership,  and  that  after  a  settlement 
of  the  entire  matter  embraced  within  the 
partnership. 

Newby  v.  Harrell,  99  N.  C.  149,  6  Am. 
St  Rep.  603,  6  S.  E.  284;  Graham  v.  Holt, 


Case  Note.— Right  to  arrest  partner  in 
civil  action  or  proceeding.  One  partner 
interested  with  other  partners  in  the 
running  of  a  steamboat  is  not  entitled 
to  procure  the  arrest  of  a  copartner, 
who  is  in  charge  of  the  boat,  in  an 
action  by  the  former  for  a  dissolution  and 
an  accounting,  on  the  ground  that  the  lat- 
ter has  never  paid  anything  to  the  former, 
and  refuses  to  render  any  account.  The 
court  held  that  the  copartner  is  not  liable 
for  any  specific  sum  received,  since  his  obli- 
gation is  to  account  as  managing  partner, 
and  it  may  turn  out  that  although  he  has 
actually  received  the  sum  alleged,  he  may 
owe  no  part  of  it  to  the  plaintiff,  as  the 
whole  amount  may  have  been  or  will  be 
employed  by  him  in  the  payment  of  the 
debts  and  expenses  of  the  boat;  and  that 
one  who  acts  in  the  capacity  of  a  partner, 
which  gives  him  the  control  and  disposition 
of  funds  received,  cannot  be  considered  as 
failing  to  pay  them  until  he  has  rendered 
an  account,  and  the  sum  for  which  he  is 
liable  has  been  ascertained.  Hanna  v.  Auter, 
4  Rob.  (La.)  221. 

In  Cary  v.  Williams,  1  Duer,  667,  a  part- 
ner made  an  application  for  an  order  for  the 
arrest  of  his  copartner  in  an  action  brought 
against  the  latter  to  recover  damages  for  the 
fraudulent  removal  by  him  of  a  stock  of 
goods  belonging  to  the  firm,  but  the  court, 
without  special  discussion,  refused  to  grant 
the  order,  holding  that  the  action  was  not 
maintainable,  and  that  the  plaintiff's  proper 
remedy  was  for  an  accounting. 

Nor  will  an  order  of  arrest  be  granted  at 
the  instance  of  one  partner  for  ttie  alleged 
failure  of  a  copartner  to  apply  a  certain 
sum  received  from  the  former  to  the  pur- 
4L.R.A.(N.8.) 


chase  of  the  article  for  the  buying  and  sell- 
ing of  which  the  partnership  was  formed, 
where  the  defendant  claims  that  the  sum 
received  was  only  the  difference  between 
the  price  at  which  the  plaintiff  directed  the 
partnership  purchases  to  be  boueht  and  the 
sum  actually  paid  by  the  defendants  there- 
for, and  that  the  same  was  to  be  charged 
against  defendant's  share  of  the  profits, 
upon  final  settlement.  Smith  f.  Small,  64 
Barb.  223. 

A  partner  who  was  arrested  by  his  co- 
partner in  a  ciril  suit,  under  a  statute 
which  authorizes  an  arrest  in  an  action  for 
money  received  or  property  embezsled  or 
fraudulently  misapplied  by  an  ofllcer  or 
agent  of  a  corporation,  or  by  any  factor, 
agent,  broker,  or  other  person  in  a  fiduciary 
capacity,  was  properly  discharged,  since 
that  statute  does  not  apply  in  a  case  of  one 
partner  suing  to  recover  money  received  by 
his  copartner.  Soule  v.  Hayward,  1  Cal. 
345. 

But  in  Madge  v.  Puig,  12  Hun,  15,  it  was 
held  that  in  an  action  brought  by  a  partner 
against  his  copartner,  to  recover  for  the 
latter's  breach  of  certain  covenants  con- 
tained in  the  partnership  contract,  an  order 
of  arrest  was  properly  granted  upon  afifida- 
vits  alleging  that  the  plaintiff  had  been 
induced  to  enter  into  the  contract  by  the 
fraudulent  representation  of  the  defendant. 
This  case,  however,  was  reversed  in  71  N. 
Y.  608,  on  the  ground  that  the  plaintiff, 
having  united  in  his  complaint  two  causes 
of  action,  one  of  which  was  bailable  and  the 
other  not,  he  thereby  waived  his  right  to 
bail  as  to  both,  and  the  order  of  arrest 
could  not  be  sustained. 
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:>  N.  C.  (3  Ired.  L.)  300,  40  Am.  Dec.  408; 
2  PftnoBfl,  Pftrtn.  231. 

Hokt^  J.,  delivered    the    opinion  of  the 
eonrt: 

(he  JDdge  below  on  the  hearing  found  the 
ftrto  oontained  in  the  plaintiff's  affidavits 
to  be  true,  and  held,  as  a  matter  of  law, 
that  on  these  facts  there  was  no  right 
shown  to  arrest  defendant.  fLia  honor 
thereupon  discharged  the  order  of  arrest 
tnd  entered  judgment  exonerating  the  bail 
from  any  and  all  liability  by  reason  of  his 
-nretv»hip.  This,  as  we  understand,  was  on 
the  idea  that  the  facts  disclosed  a  case  of 
partnership^  and  in  euch  case  there  was  no 
1^1  right  in  one  partner  to  cause  the  ar- 
rest of  another.  It  is  a  well-recognixed 
principle  that,  during  the  continuance  of 
a  partnership,  one  partner  cannot  sue  an- 
other on  any  special  transaction  which  may 
be  made  an  item  of  charge  or  discharge  in 
a  general  partnership  account.  This  has 
wmetimes  been  put  on  the  ground  that 
foch  a  suit  would  necessitate  that  the  party 
mmplained  of  should  be  both  plaintiff  and 
lefendant.  But  I  apprehend  a  reason  of 
nore  moment  is  that  as  to  such  a  transac- 
tion, till  a  full  accounting  is  had,  it  cannot 
be  ascertained  or  declared  what  portion 
of  such  claims  belongs  to  the  one  or  the 
ether;  and  so  it  is  true  that  one  partner, 
during  the  continuance  of  the  partnership, 
faanot  ordinarily  bring  trover  or  trespass 
against  the  other  by  reason  of  acts  concern- 
ing partnership  property,  unless  the  same 
be  destroyed  or  removed  entirely  beyond  the 
T^^wh  or  oontrol  of  the  complaining  party, 
^r  one  has  no  more  right  to  deal  with  the 
property  than  the  other.  Where,  however, 
the  partnership  has  terminated,  and,  all 
tl>e  debts  having  been  paid  and  the  partner- 
(bip  affairs  otherwise  adjusted,  nothing  re- 
gains to  be  done  but  to  pay  over  an  amount 
^  from  one  to  the  other,  to  be  ascertained 
W  a  reckoning  as  to  one  special  item,  or 
^^  several  items,  the  matter  presenting 
^  (implication  of  any  kind,  as  in  Clarke 
^  Mills,  36  Kan.  393,  13  Pac.  569 ;  or  where 
^e  partnership  was  for  a  single  venture  or 
"pwial  purpose,  which  has  been  closed,  and 
ft>thing  remains  but  to  pay  over  the  daim- 
nU  share  of  the  proceeds,  as  in  Jaques 
^  Holit,  16  K.  J.  L.  38,— in  either  case  an 
><^ion  would  lie  in  favor  of  one  against  the 
«tl»«r.  George,  Partn.  304;  Bates,  Partn. 
^.  866;  Clarke  v.  Mills  and  Jaques  v. 
Httlit,«ipro;  Musier  v.  Trumpbour,  5  Wend. 
^4;  Moran  v.  Le  Blanc,  6  La.  Ann.  113; 
^^^Wler  V.  Arnold,  30  Mich.  304.  In 
Price's  ease,  supra^  Holt,  P.  J.,  for  the 
^'wt  said:  'Tliere  were  no  debts  to  be 
?^  no  money  to  be  collected,  no  property 
^  he  disposed  of,  and  under  the  findings  of 
'U.A.(N.S.) 


fact  in  this  case  it  was  a  purely  pecuniary 
demand,  involving  no  complications  that 
could  not  properly  be  determined  in  the 
justice's  court"  In  Wheeler  v.  Arnold, 
supra,  it  is  held:  "The  remedy  at  law  for 
contribution  between  two  partners  after  dis- 
solution is  admissible;  and,  when  there 
have  been  no  such  dealings  with  assets,  and 
no  such  private  relations  with  the  firm,  as 
to  make  a  settlement  difficult,  there  would 
be  no  occasion,  under  our  statutes  making 
discovery  obtainable  at  law  by  the  exam- 
ination of  parties  as  witnesses,  for  an  ac- 
counting in  equity."  In  Jaques  v.  Hulit, 
supra,  it  is  held:  "A  mutual  covenant  to 
divide  the  proceeds  of  a  certain  crop,  if  it 
be  a  partnership,  is  so  only  for  a  special 
purpose  and  terminates  as  soon  as  the  crop 
is  sold;  and  an  action  lies  by  one  of  the 
parties  against  the  other  for  any  balance 
due  thereon  to  the  plaintiff  from  the  de- 
fendant, without  resorting  to  the  action  of 
account  render." 

This  being  the  correct  doctrine,  and  an 
action  at  law  maintainable  if  the  facts 
bring  the  claim  within  the  provisions  of  our 
statutes  on  arrest  and  bail,  no  reason  occurs 
to  us  why  the  plaintiff  should  be  deprived 
of  this  ancillary  remedy.  The  statute  (Code, 
I  291,  subsec.  4)  provides  that  when  a  de- 
fendant has  been  guilty  of  fraud  in  con- 
tracting the  debt  or  incurring  the  obliga- 
tion for  which  action  is  brought,  or  for 
concealing  or  disposing  of  property,  or  to 
recover  damages  for  fraud  or  deceit,  an  or- 
der for  arrest  may  be  issued;  and  it  has 
been  held  in  Powers  v.  Davenport,  101  N.  C. 
286,  7  S.  E.  747,  that  such  an  order  is  proper 
when  there  has  been  fraud  committed  after 
contracting  the  debt,  as  by  concealing  prop- 
erty or  other  devices  for  defeating  the  cred- 
itor. Here  is  allegation,  and  ample  evidence 
to  sustain  it,  charging  intentional  fraud 
throughout  the  entire  transaction  on  the 
part  of  the  defendant,  and  the  judge  below 
has  found  that  these  charges  are  true:  A 
fraudulent  design  in  having  the  options 
dravm  in  the  name  of  the  defendant;  a 
fraudulent  effort  and  purpose  in  concealing 
the  sale  from  the  plaintiff;  false  and  fraud- 
ulent statements  in  procuring  from  the 
plaintiff  a  receipt  in  full,  etc.  We  must  not 
be  understood  as  holding  that  no  right  of 
arrest  can  ever  exist  where  the  partnership 
has  terminated  and  the  affairs  are  so  com- 
plicated that,  in  order  to  a  proper  settle- 
ment, an  action  in  the  nature  of  a  bill  in 
equity  for  an  account  is  required.  We  have 
only  elaborated  the  position  that  the  right 
of  arrest  may  exist  when  an  action  at  law 
would  lie,  with  a  view  of  confining  the  de- 
cision to  the  points  required  by  the  facts  of 
the  case  before  us. 

The  court  is  referred  to  the  case  of  Soule 
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V.  Hayward,  1  Cal.  345,  as  authority  sup- 
porting the  defendant's  position;  but  this 
was  a  case  construing  the  California  stat^ 
utes  that  a  partner  was  not  included  under 
tlie  term  ''agent"  in  their  statute  on  arrest, 
and  the  propositions  here  discussed  do  not 
seem  to  have  been  presented  or  considered 
by  the  court. 

Tliere  was  error  in  allowing  the  defend- 
ant's motion,  and  the  order  to  that  effect 
will  be  set  aside. 

Error. 


WEST  VIRGINIA  SUPREME  COURT  OF 
APPEALS. 

LEWIS,   HUBBARD,    &    COMPANY,    Plff. 
in  Err., 

V. 

MONTGOMERY  SUPPLY  COMPANY. 

(—  W.  Va.  — ,  52  S.  E.  1017.) 

Check— presentation. 

1 .  A  person  receivins  a  check  on  a  fund 
in  the  hands  of  a  bank.  Tot  the  amount  of  a 
demand  against  the  drawer  thereof,  is  bound 
to  exercise  reasonable  diligence  in  making 
presentment  thereof  for  payment,  if  he 
wishes  to  avoid  risk  of  loss  by  insolvency 
of  the  drawee. 

Headnotes  by  PoFFENBABaEB,  J. 


Same— local 

2.  If  the  payee  of  the  check  and  the 
drawee  reside,  or  have  their  places  of  busi- 
ness, in  the  same  city  or  town,  presentment 
must  be  made  before  the  expiration  of  busi- 
ness hours  of  the  day  next  after  the  day  of 
the  receipt  thereof. 

Same — ^foreign. 

3.  If  the  person  receiving  a  check  and  the 
bank  on  whidi  it  is  drawn  are  in  different 
places,  it  tnust  be  forwarded,  for  present- 
ment, by  mail  or  other  usual  mode  of  trans- 
mission, on  the  next  day  after  the  receipt 
thereof  at  the  place  in  which  the  payee 
resides  or  does  business,  if  reasonably  and 
conveniently  practicable;  and,  if  it  is  not 
so  practicable,  then  by  the  next  mail*  or 
other  similar  means  off  oonveyanoe,  leaving 
after  said  date. 

Same— inconvenient  mail. 

4.  Neither  payee  nor  his  agent  is  re- 
quired to  transmit  such  check  1^  the  only, 
or  last,  mail  of  the  day  next  after  its  receipt, 
if  such  mail  closes  or  departs  at  an  hour  so 
early  as  *to  render  it  inconvenient  for  the 
holder  to  avail  himself  of  it. 

Same. 

6.  What  is  an  unreasonably  early  hour 
in  such  case  depends  upon  all  the  circum- 
stances of  the  transaction  and  situation  of 
the  parties,  and,  the  facts  being  free  from 
controversy  and  doubt,  is  a  question  of  law 
for  the  court. 
Same — collection  throngli  bank. 

6.  In  the  absence  of  any  agreement  to 
the   contrary,   and   of    any     circumstance. 


Case  Note.— Bills  and  notes;  time  allowed 
for  mailing  check  or  notice  of  dishonor,  as 
affected  by  the  hour  at  which  the  mail 
closes  or  departs. — ^There  is  some  conflict 
among  the  authorities  whether  the  general 
rule  requires  a  check  or  notice  of  dishonor 
to  be  deposited  in  the  post  in  time  to  catch 
the  first  mail  leaving  the  day  after  the 
check  is  received  or  the  bill  or  note  is  dis- 
honored, as  the  case  may  be,  or  whether  it 
is  satisfied  if  the  check  or  notice  be  depos- 
ited in  time  to  catch  any  mail  leaving  on 
that  day.  But  whichever  form  the  general 
rule  takes,  it  is  now  well  established  that  it 
is  subject  to  the  exception  indicated  in  the 
fourth  headnote  in  Lewis,  H.  &  Co.  v.  Mont- 
ooMERY  Supply  Co.  in  case  the  first  or  only 
mail  closes  or  departs  at  an  unreasonably 
early  hour.  Thus,  in  2  Daniel  on  Negotiable 
Instrument,  $  1039,  it  is  said  that  the  no- 
tice i.  e,,  notice  of  dishonor,  must  be  sent 
by  the  first  mail  which  leaves  after  the  day 
of  dishonor  is  passed,  and  does  not  close 
before  early  and  convenient  business  hours 
of  the  day  succeeding  the  day  of  dishonor. 
Here,  it  will  be  observed,  the  exception  is 
incorporated  in  a  statement  of  the  general 
rule  in  terms  requiring  the  notice  to  be 
sent  by  the  first  mail.  Upon  the  other 
hand,  the  provision  of  the  Uniform  Nego- 
tiable Instrument  Law  (§  104,  subsection  1 
of  the  original  draft)  provides  that,  if  sent 
by  mail,  it  (notice  of  dishonor)  must  be 
deposited  in  the  postoflfice  in  time  to  go 
by  mail  the  day  following  the  day  of  dis- 
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honor,  or,  if  there  be  no  mail  at  a  conven- 
ient hour  on  that  day,  by  the  next  mail 
thereafter.  Here,  again,  it  will  be  observed 
that  the  exception  is  incorporated  in  a 
statement  of  the  general  rule  in  terms 
which  are  satisfied  if  the  notice  is  deposited 
in  time  to  catch  any  mail  of  the  next  day. 
Disregarding,  for  the  purposes  of  this  note, 
the  difference  already  noted  in  the 
statements  of  the  general  rule,  the 
exception  alluded  to  is  supported  by  the 
following  among  cases  that  might  be  cited: 
Sanderson  v.  Sanderson,  20  Fla.  292;  Chick 
V.  Pillsbury,  24  Me.  458,  41  Am.  Dec.  304; 
Haskell  v.  Boardman,  8  Allen,  38;  Downs 
V.  Planters'  iiank,  1  Smedes  &  M.  261,  40 
Am.  Dec.  02;  Deminds  v.  Kirkman,  1  Smedes 
&  M.  644;  Carter  v.  Burley,  9  N.  H.  558; 
Manchester  Bank  v.  Fellows,  28  N.  H.  302; 
Burgoss  v.  Vreeland,  24  N.  J.  L.  71,  69  Am. 
Dec.  408:  Sussex  Bank  v.  Baldwin,  17  N.  J. 
L.  487;  Smith  v.  Poillon,  87  N.  Y.  690,  41 
Am.  Rep.  402;  Lawson  v.  Farmer's  Bank,  1 
Ohio  St.  206;  Cox  v.  Boone,  8  W.  Va,  500,  | 
23  Am.  Rep.  627. 

Assuming,  then,  that  the  day  on  which  I 
the  check  or  notice  of  dishonor  must  be  ^ 
mailed  has  been  determined  by  the  applica- 
tion of  the  general  rule  on  the  subject,  thej 
question  whether  the  case  falls  within  the 
exception  depends  upon  the  question  I 
whether  the  first  or  only  mail  of  that  day, 
— accordingly  as  one  or  the  other  of  the ' 
forms  of  the  general  rule  is  adopted—] 
closes  or  leaves  at  an  unreasonably  early  i 
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IcBown  to  tiie  payee,  making  it  impnidezit  to 
do  so,  he  may  indorse  and  deliver  the  check 
to  a  bank  for  collection ;  but  this  does  not 
extend  the  time  within  which  it  must  be  for- 
warded for  presentment.  The  bank,  how- 
ever, in  such  case,  is  not  required  to  forward 
it  on  the  next  day  after  its  receipt  by  the 
payee,  if  there  be  no  reasonably  convenient 
means  of  doing  so,  within  the  banking  hours 
of  that  day. 
Judicial  notice— iMUik  rules. 

7.  Though  the  courts  of  this  state  can- 
not have  judicial  knowledge  of  the  existence 
of  any  particular  bank,  or  of  any  mode  of 
basiness  peculiar  to  a  given  bank,  they  will 
take  judicial  notice  that,  in  all  cities  and 
tovns  of  large  population  and  extensive 
business,  within  their  jurisdiction,  banks 
exist,  and  of  the  facts  that  their  operations 
are  governed  by  reasonable  rules  and  reg- 
ulations, to  which  parties  dealing  wiUi 
them,  or  in  commercial  paper,  are  deemed 
to  have  subjected  themselyes. 

Same— bnaiiiMs  hours. 

8.  Courts  cannot  take  judicial  notice  of 
the  business  hours  of  any  particular  bank, 
but  the  courts  of  this  state  judicially  know 
that  ordinarily  banks  in  the  cities  and  larger 
towns  of  the  state  do  not  open  their  doors 
for  business  at  aa  hour  earlier  than  9 
o'clock  A.  M. 

Check— collection  through  bank. 

9.  The  parties  to  a  check  drawn  on  a 
bank  and  sent  to  a  distant  place  to  be  for- 
warded for  presentation  are  deemed  in  law 
to  have  acted  with  knowledge  of  the  usual 


diligent  method  of  making  such  present- 
ment through  a  bank  at  the  place  to  which 
it  is  sent,  and  to  have  agreed  to  suffer  any 
reasonable  delay  incident  to  such  mode  of 
presentment. 
Same — ^insolvency  of  bank. 

10.  In  such  case,  the  drawer,  by  allowing 
his  funds  to  remain  in  the  drawee  bank,  and 
the  payee,  by  accepting  the  check,  evince 
belief  in  the  solvency  of  the  bank,  and  the 
former  voluntarily  takes  the  risk  of  his  sol- 
vency during  the  reasonable  period  neces- 
sary for  presentment  of  the  check  in  the 
usual  manner. 

Same— dckvery  to  agent. 

11.  The  drawer,  in  delivering  a  check  to 
an  agent  of  the  payee,  having  no  authority 
to  indorse  it,  at  the  place  of  business  of  the 
drawer,  impliedly  agrees  to  allow  such  ad- 
ditional time  for  presentment  as  may  be 
necessary  for  the  transmission  of  the  check 
to  the  principal  of  the  agent. 

Same — ^failure  to  present. 

12.  Failure  to  present  a  check  does  not 
bar  recovery  from  the  drawer,  if  the  time  in- 
tervening between  delivery  thereof  and  the 
failure  of  the  bank  is  not  sufficient  for  pre- 
sentment by  the  exercise  of  such  diligence 
as  the  law  requires. 

Instruction— without  evidence. 

13.  It  is  reversible  error  to  give  an  in- 
struction presenting  an  hypothesis  which  has 
no  foundation  in  the  evidence  adduced,  unless 
the  court  can  clearly  see  that  it  did  not 
prejudice  the  exceptor. 


or  inconvenient  hour.  As  held  in  Lewis,  H. 
&  Co.  V.  MoNTQOiCERT  SUPPLY  Co.,  this  ques- 
tion is  usually  regarded  as  one  of  law,  for 
the  court,  at  least,  when  the  facts  are  sim- 
ple and  free  from  controversy.  It  was  ex- 
jiressly  so  held  in  Smith  v.  Poillon,  supra, 
and  is  implied  in  the  cases  subsequently 
dted.  But  see  Mitchell  v.  Cross,  2  R.  I. 
437,  holding  the  question  to  be  one  of  fact, 
for  the  jury.  £aeh  case  depends  to  a 
greater  or  less  extent  upon  its  own  circum- 
stances and  it  is  impossible  to  fix  upon  any 
d^nite  hour  of  the  day  which  will  serve 
as  a  criterion,  for  all  communities  and  in 
an  eases,  of  what  is  an  unreasonably  early 
or  ineonvenient  hour,  for  the  purposes  of 
this  exception. 

Thus,  it  was  said  in  Smith  y.  Poillon, 
that  what  is  a  practical  and  oonvenient 
mail  for  the  purposes  of  the  exception  de- 
peDds  upon  the  drcumstanoes;  it  may  be 
eontroU^  by  the  usages  of  business  and  the 
eostoms  of  the  people  at  the  place  of 
Bailing,  and  the  condition,  situation,  and 
hosiness  engagements  of  the  persons  re- 
quired to  give  notice;  the  rule  should  have 
a  reasonable  application  in  every  case. 

Lewis,  H.  &  Co.  v.  Montomebt  Supply 
Ol,  in  holding,  as  a  matter  of  law,  that  the 
b^urt  to  deposit  a  check  in  the  post  in 
time  to  catch  a  mail  leaving  at  9  or  10 
o'dock  was  not  negligence,  is,  perhaps,  more 
fsTorable  to  the  part^  who  mails  the  check 
or  notice  than  the  majority  of  cases.  Thus,  in 
Downs  T.  Planters'  Bank,  supra,  it  was  im- 
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plied  that  9  o'clock  a.  m.  would  not  be  re- 
garded as  an  unusually  early  or  inconvenient 
hour,  for  the  purposes  of  the  exception.  And 
so  10  o'clock  A.  M.  has  been  held  not  to  be 
an  unreasonably  early  hour  for  such  purpose. 
Haskell  v.  Boardman,  8  Allen,  38;  Lawson 
V.  Farmer's  Bank,  supra.  In  Smith  v. 
Poillon,  supra,  upon  the  other  hand,  the 
court,  though  holaing  that  the  general  rule 
required  the  notice  to  be  deposited  in  time 
for  the  first  mail  if  it  did  not  leave  at  an 
inconvenient  hour,  held  that  depositing  the 
notice  in  the  postoffice  in  time  to  catch  a 
mail  that  closed  at  1:30  p.  m.  was  sufficient, 
although  there  was  an  earlier  mail  which 
dosed  at  9:30  A.  M.  of  the  same  day.  Sun- 
rise is  regarded  as  an  unreasonably  early 
or  inconvenient  hour  for  the  purposes  of  the 
exception.  Deminds  v.  Kirkman,  1  Smedes 
&  M.  645;  Farmer's  Bank  v.  Duvall,  7  Gill 
&  J.  78.  So,  4  o'clock  has  been  held  to  be 
an  unreasonably  early  hour  (Wemple  v. 
Dangerfield,  2  Smedes  &  M.  445);  and  5 
o'clock  A.  If.  (West  V.  Brown,  6  Ohio  St. 
542);  and  6  o'clock  A.  li.  (Chick  v.  Pills- 
bury,  supro);  and  7:30  o'clock  (Cox  v. 
Boone,  supra). 

But  3:30  P.  li.  is  not  an  unreasonably 
early  hour,  for  the  purposes  of  the  excep- 
tion (Seventh  Ward  Bank  v.  Hanrick,  2 
Story,  416,  Fed.  Cas.  No.  12,678),  nor 
2  o'clock  P.  If.  (National  Bank  v.  Bradley, 
117  N.  C.  526,  23  S.  E.  455),  nor  12  o'clock 
M.  (Burgess  v.  Vreeland,  supra). 
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Evidence — ^rejection. 

14.  An  offer  of  evidence,  not  appearing 
in  any  way  to  be  relevant  and  material,  is 
properly  rejected. 

(February  20,  1006.) 

ERROR  to.  the  Circuit  Court  for  Fayette 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  enforce 
payment  of  a  check  which  had  failed  of  col- 
lection because  of  failure  of  the  bank  upon 
which  it  was  drawn.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Berkeley  Minor,  Jr.,  and  Payne 
&  H«]nilton  for  plaintiff  in  error. 

Messrs.  Dillon  &  NnckoUs,  for  defendant 
in  error: 

Plaintiff  was  negligent,  and  failed  to 
make  the  prompt  presentment  which  the 
law  requires. 

5  Am.  &  Eng.  Enc.  Law,  p.  1042;  McDon- 
ald V.  Mosher,  23  111.  App.  206;  Davis  v. 
Hanly,  12  Ark.  645;  Brown  v.  Ferguson,  4 
Leigh,  50,  24  Am.  Dec.  707;  Cox  v.  Boone, 
8  W.  Va.  500,  23  Am.  Rep.  627. 

If  the  holder  of  a  check  fails  to  present  it 
for  payment,  when  he  might  do  it,  until 
after  the  bank  fails,  the  drawer  is  not  re- 
sponsible, if  he  had  funds  in  the  bank  for 
its   payment. 

Zane,  Banks  &  Banking,  p.  432;  Purcell 
V.  AUemong,  22  Gratt.  739;  Compton  v. 
Oilman,  19  W.  Va.  316,  42  Am.  Rep.  776. 

The  time  for  reasonable  presentation  be- 
gins from  the  time  of  delivery  to  the  agent. 

5  Am.  &  Eng.  Enc.  Law,  p.  1042;  Gifford 
V.  Harden,  88  Wis.  538,  43  Am.  St.  Rep. 
925,  60  N.  W.  1064;  Rosenthal  v.  Ehrlicher, 
154  Pa.  396,  26  Atl.  435. 

Pofferbarger,  J.,  delivered  the  opinion  of 
the  court: 

A  question  of  commercial  law  arises  on 
this  record.  Lewis,  Hubbard,  &  Co.,  of  the 
city  of  Charleston,  doing  a  wholesale  busi- 
ness in  groceries,  had,  prior  to  the  24th  day 
of  September,  1900,  sold  goods  to  the  Mont- 
gomery Supply  Company,  doing  a  retail  gro- 
cery business  in  the  town  of  Montgomery, 
and  on  that  day  there  was  due  from  said 
last-mentioned  concern  the  sum  of  $183.69. 
On  that  day  W.  G.  Hubbard,  a  traveling 
salesman  for  Lewis,  Hubbard,  &  Co.,  was  at 
Montgomery,  called  upon  the  Montgomery 
Supply  Company,  received  from  it,  not  ear- 
lier than  4  o'clock  p.  m.  of  that  day,  a 
check  for  the  amount  of  the  bill,  payable 
to  Lewis,  Hubbard,  &  Co.,  drawn  on  the 
Montgomery  Banking  &  Trust  Company,  a 
bank  in  Montgomery,  neglected  or  failed  to 
forward  the  same  to  his  principal,  and  went 
on  from  Montgomery  to  call  upon  other 
customers  of  his  house,  taking  the  check 
with  him.  He  received  the  check  on  Mon- 
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day,  the  24th  day  of  September,  and  on 
Friday,  September  28th,  the  Montgomery 
Banking  k  Trust  Company  failed  to  open  its 
doors  for  business,  went  into  the  bands  of 
a  receiver,  and  finally  paid  a  small  per- 
centage to  its  depositors.  The  drawer  of 
the  check  had  ample  funds  in  the  bank  to 
pay  it,  and  it  presumably  would  have  been 
paid,  had  it  been  presented  for  payment  at 
any  time  during  banking  hours  on  Thurs- 
day, the  27th.  It  was  afterwards  sent  to 
the  bank  through  proper  channels  and  pro- 
tested. 

This  action  was  brought  by  Lewis,  Hub- 
bard, A  Co.  against  the  drawer  of  the  check, 
in  a  justice's  court,  and  went  from  that 
court  to  the  circuit  court  of  Fayette  county, 
where  judgment  was  rendered  in  favor  of 
the  plaintiff  for  the  sum  of  $26.60,  the 
amount  received  by  the  defendant  as  a  divi- 
dend on  its  deposits  from  the  assets  of  the 
defunct  bank.  This  judgment  being  sub- 
stantially one  for  the  defendant,  the  plain- 
tiff has  brought  the  case  to  this  court  on 
a  writ  of  error. 

From  the  testimony  in  the  ease,  it  ap- 
pears that  Hubbard  had  authority  to  collect 
and  to  give  receipts  for  his  collections,  but 
did  not  have  authority  to  indorse  dliecks  in 
the  name  of  his  principal  and  receive  money 
thereon.  It  further  appears  that,  had  he 
promptly  mailed  the  check  to  his  principal, 
it  would  have  been  received  by  it  the  fol- 
lowing day,  and,  if  discounted  at  Charleston 
on  the  same  day  and  promptly  forwarded 
back  to  Montgomery  within  business  hours 
of  that  day,  it  would  have  reached  the  lat- 
ter place  not  earlier  than  Wednesday  morn- 
ing. The  mails  left  Montgomery  for 
Charleston  three  times  a  day;  namely,  about 
noon,  between  3  o'clock  and  6  o'clock  P.  m. 
and  between  7  o'clock  and  8  o'clock  p.  u. 
The  first  two  reached  Charleston  in  about 
one  hour's  time.  By  the  last  one  delivery 
was  made  in  Charleston  the  next  day.  The 
eastbound  train  took  western  mail  at 
Montgomery,  carried  it  east,  and  delivered 
it  to  a  westbound  train  which  passed 
Charleston  at  about  3  a.  m .  the  next  morn- 
ing. The  mails  from  Charleston  reached 
Montgomery  twice  a  day,  one  at  about  6  a. 
M.  and  the  other  between  10  and  11  a.  K. 
It  was  by  the  latter  one  that  mail  could  be 
posted  at  Charleston  and  be  received  at 
Montgomery  on  the  same  day.  If,  therefore, 
the  plaintiff  was  bound  by  law  to  exercise 
the  utmost  diligence  possible  under  the  cir- 
cumstances to  obtain  the  money  on  the 
check,  and  is  precluded  from  recovery  by  its 
failure  to  exercise  such  diligence,  its  case 
would  clearly  fail;  for  it  could  have  had 
the  check  presented  for  payment  at  Mont- 
gomery on  Thursday.  But,  if  the  law  does 
not  demand  of  the  holder  of  a  check  the  ut- 
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moflt  diligenee  and  haste  in  procuring  pay- 
ment of  a  eheek  by  the  drawee,  the  question 
depends  upon  the  degree  of  diligence  that  is 
required  If  such  diligence  did  not  require 
^e  diaoounting  or  depositing  of  the  check 
at  CbarlestoB  on  the  day  of  its  reception  at 
that  place  by  the  plaintiff,  and  it  was  al- 
lowsble  to  deposit  at  a  Charleston  bank  on 
the  next  day,  namely,  Wednesday,  it  could 
Bot  have  reached  Montgomery  until  Thurs- 
day, unless  deposited  and  forwA>ded  early 
in  the  morning,  for  the  last  mail  from 
Charleston  to  Montgomery  on  that  day  left 
not  later  than  10  o'clock  a.  m.,  for  it  arrived 
at  Montgomery  between  10  and  11  o'clock  a. 
V.  The  maU  for  that  train  would  probably 
close  by  9:30  o'clock  A.  M.  If  the  plaintiff 
was  bound  to  put  the  check  in  the  hands  of 
the  bank  in  time  for  that  mail  on  Wednes- 
day, it  was  necesaary,  therefore,  to  do  so  on 
Tuesday  or  at  an  early  hour  on  Wednesday. 
If  the  plaintiff  was  bound  to  deposit  it  on 
the  same  day  of  its  reception,  and  the 
Charleston  bank  was  not  required  to  for- 
ward it  until  the  next  day,  it  would  not 
hsTe  reached  Montgomery  until  Thursday, 
anless  mailed  at  an  early  hour  on  Wednes- 
day. If  so,  and  the  Charleston  bank  had 
the  whole  of  the  business  day  in  which  to 
mail  it,  it  would  not  have  r^ched  Mont- 
gomery until  Thursday.  If  it  had  been  re- 
eeived  at  Montgomery  by  the  agent  or  cor- 
respondent of  the  Charleston  bank  on  Thurs- 
day, then  the  question  arises  whether  the 
agent  or  correspondent  was  bound  to  present 
it  on  the  day  of  its  reception,  or  was  en- 
titled to  hold  it  until  the  next  day,  Friday. 
Upon  the  answers  to  these  questions,  to  be 
found  in  the  principles  declared  by  the 
courts,  the  correctness  of  some  of  the  posi- 
tions taken  by  the  attorneys  in  the  case 
depends. 

In  some  respects,  the  rights  of  the  parties 
to  a  check,  drawn  by  an  individual  on  a 
bank,  are  governed  by  the  principles  applica- 
ble to  the  parties  to  an  inland  bill  of  ex- 
change, but  not  in  all  respects.  Notice  of 
dishonor  and  nonpayment  of  a  check,  and 
diligence  in  the  presentation  thereof,  are 
required  only  when  it  is  necessary  to  protect 
the  drawer  from  loss  by  reason  of  the  fail- 
ure of  the  drawee,  holding  funds  of  the 
drawer  sufficient  to  pay  the  check.  Pre- 
sumably the  check  is  drawn  upon  funds  in 
^e  bands  of  the  drawee  belonging  to  the 
drawer,  and  amounts  to  an  appropriation 
thereof  in  favor  of  the  payee  of  the  check, 
and  he  owes  to  the  drawer  the  duty  of  ex- 
creisittg  a  certain  amount  of  diligence  to 
*tain  payment  in  order  to  prevent  a  loss  to 
the  drawer  by  reason  of  failure  of  the  bank. 
In  other  words,  if  he  fails  to  perform  such 
dnty,  the  loss  falls  upon  himself,  and  he  is 
harred  by  law  of    any    right    to    recover 


against  the  maker  of  the  check.  If,  by 
delay  in  presentation,  a  loss  occurs,  the 
payee  or  holder  is  deemed  to  have  extended 
credit  to  the  bank,  and  must  suffer  the 
consequences.  Cox  v.  Boone,  8  W.  Va.  500, 
23  Am.  Rep.  627;  Compton  v.  Oilman,  10  W. 
Va.  312,  42  Am.  Rep.  776;  Purcell  v.  Alle- 
mong,  22  Gratt.  739;  6  Am.  &  Eng.  Enc. 
Law,  p.  1030;  2  Parsons,  Notes  &  Bills,  pp. 
68,  59 ;  Merchants*  Nat.  Bank  v.  State  Nat. 
Bank,  10  Wall.  647,  10  L.  ed.  1008. 

For  the  reasons  above  stated,  presentation 
of  the  check  for  payment,  at  the  bank  on 
which  it  is  drawn  must  be  made  within  a 
reasonable  time,  and  what  is  a  reasonable 
time  depends  upon  the  situation  of  the  par- 
ties with  reference  to  one  another  and  with 
reference  to  the  bank,  and  all  other  mate- 
rial facts  and  circumstances  entering  into 
the  transaction.  When  the  drawee  and 
paye<9  are  in  the  same  town  or  city,  presen- 
tation must  be  made  not  later  than  the 
next  day  after  the  reception  of  the  check, 
unless  Uiere  is  some  understanding  or  agree- 
ment to  the  contrary,  or  some  circumstance 
intervenes  or  is  connected  with  the  trans- 
action sufficient  to  vary  the  rule;  but  it  is 
sufficient  to  present  it  at  any  time  on  the 
next  day  within  business  hours.  Alexander 
V.  Burchfield,  1  Car.  &  M.  75:  In  that  case 
Tindal,  Ch.  J.,  said:  "The  only  way  in 
which  I  can  state  the  rule  to  you  is  this: 
that,  if  a  party  receive  a  check  on  a  particu- 
lar day,  he  may  present  it  at  any  time  dur- 
ing banking  hours  on  the  following  day  to 
that  on  which  he  received  it."  See  also,  to 
the  same  effect,  Moule  v.  Brown,  4  Bing.  N. 
C.  266;  Cox  v.  Boone,  supra;  Simpson  v. 
Pacific  Mut.  L.  Ins.  Co.  44  Cal.  139 ;  Cawein 
V.  Browinski,  6  Bush,  467,  99  Am.  Dec.  684; 
Schoolfield  v.  Moon,  9  Heisk.  171;  Bodding- 
ton  V.  Schlencker,  4  Bam.  &  Ad.  752; 
Holmes  v.  Roe,  62  Mich.  199,  4  Am.  St.  Rep. 
844,  28  N.  W.  864;  Lloyd  v.  Osborne,  92 
Wis.  93,  65  N.  W.  869;  6  Am.  &  Eng.  Enc. 
Law,  p.  1042.  But  when  the  person  receiving 
the  check  is  at  a  place  different  from  that 
of  the  place  of  business  of  the  drawee,  ad- 
ditional time  is  allowed.  The  person  receiv- 
ing it  need  not  forward  it  for  presentment 
on  the  day  of  its  reception,  but  may  do  so 
on  the  next  day  thereafter,  and  the  person 
to  whom  it  is  forwarded  for  presentation 
need  not  present  it  on  the  day  of  its  recep- 
tion, but  may  do  so  on  the  next  day  after  he 
receives  it.  In  this  case  two  extra  days  are 
allowed,  while,  in  the  other,  but  one  is  al- 
lowed. 5  Am.  &  Eng.  Enc.  Law.  p.  1042; 
Moule  V.  Brown  and  Holmes  v.  Roe,  supra; 
Prideaux  v.  Criddle,  L.  R.  4  Q.  B.  456; 
Griffin  v.  Kemp,  46  Ind.  172,  176;  Burk- 
halter  v.  Second  Nat.  Bank,  42  N.  Y.  538; 
Parsons,  Notes  &  Bills,  72.  The  reason  for 
this  indulgence  is  well  stated  by  Story  on 
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Bills  (§  290),  in  disciinsing  the  law  of  no- 
tice of  dishonor  and  protest,  in  which  the 
principle  is  generally  held  to  be  the  same. 
He  says:  "In  the  first  place,  then,  it  is  not 
by  our  law  necessary  in  any  cade  to  give 
notice,  either  by  post  or  otherwise,  on  the 
very  day  on  which  the  dishonor  and  protest 
took  place,  although  the  holder  is  at  liberty 
to  do  so,  at  his  option.  He  is  always  al- 
lowed by  law  a  whole  day  for  this  purpose, 
and  is  not  compellable  to  lay  aside  all  other 
business  ...  to  devote  himself  to 
that  particular  purpose.  For  it  would  be 
most  inconvenient  and  unreasonable  to  re- 
quire such  strictness,  as  it  might  interfere 
with  other  business  and  duties  of  quite  as 
pressing  an  importance;  and  therefore  it  is 
sufficient  if  he  sends  notice  by  the  post  or 
otherwise  by  the  next  day."  The  same  rea- 
son which  suffices  to  give  two  days,  one  for 
reception  and  the  other  for  presentation, 
when  the  payee  and  drawee  are  at  the  same 
place,  justifies  the  general  rule  allowing 
four  days  when  they  are  at  different  places. 

In  view  of  these  principles,  the  way  to  a 
conclusion  would  seem  to  be  perfectly  clear, 
but  for  the  circumstance  of  there  being  no 
mail  from  Charleston  to  Montgomery  on 
the  afternoon  of  Wednesday,  the  last  day  al- 
lowed by  the  rule  for  forwarding  the  check 
to  Montgomery.  Did  this  circumstance 
make  it  necessary  to  forward  the  check,  in 
the  mail  leaving  Charleston  at  about  9  or 
10  o'clock  A.  if.T  If  not,  and  it  was  allow- 
able to  deposit  it  in  the  postoffice  within 
business  hours  on  Wednesday,  it  could  not 
have  reached  Montgomery  until  Thursday. 
Enough  has  been  stated  to  clearly  demon- 
strate that  the  utmost  diligence  possible  is 
not  required.  The  payee  is  bound  to  exer- 
cise only  reasonable  diligence,  and  need  not 
do  that  which  is  contrary  to,  or  variant 
from,  the  ordinary  and  prudent  mode  of 
transacting  business.  But  the  law  does 
seem  to  require  such  action,  within  reason- 
ble  to  the  parties  to  an  inland  l?ill  of  ex- 
tions  of  convenience,  but  not  of  leisure,  as 
is  calculated,  in  view  of  the  possibility  of 
loss  by  delay,  to  prevent  it.  Hence,  the  two- 
day  rule,  allowed  for  forwarding  notices 
or  paper  for  presentment,  is  subject  to  this 
qualification;  namely,  that  it  must  be  sent 
by  the  mail  of  the  second  day.  If  there  be 
more  than  one  mail  on  that  day,  it  need 
not  go  by  the  first;  but,  if  there  be  but  one, 
it  must  go  by  it,  unless  it  leaves  or  closes 
at  an  unreasonably  early  hour.  The  whole 
of  the  second  day  is  not  allowed,  unless  the 
last  mail  of  that  day  goes  at  the  close  of 
business. 

To  this  point  the  American  authorities 
seem  to  be  unanimous.  They  are  ably  re- 
viewed, and  the  result  clearly  stated,  by 
Chief  Justice  Green,  in  Burgess  v.  Vreeland, 
4L.R.A.(N.S.) 


24  N.  J.  L.  71,  59  Am.  Dec.  408.  In  tliat 
case  the  controversy  related  to  preseatment, 
nonpayment,  and  protest  of  a  note  and  no- 
tice thereof,  but  the  principles  governing 
that  subject  are  applicable  to  checks  isirben 
loss  occurs  by  failure  to  promptly  present 
them.  "In  the  more  recent  edition  of 
Kent's  Commentaries,  the  rule  is  sta.ted 
thus:  'According  to  the  modern  doctrine. 
the  notice  must  be  given  by  the  first  direct 
and      regular      conveyance.     .  Xhis 

means  the  first  mail  that  goes  after  the  next 
to  the  third  day  of  grace;   so  that»  if    the 
third  day  of  grace  be  on  Thursday,  and   the 
drawer  or  indorser  reside  out  of  town,   the 
notice   may,   indeed,   be  sent  on  Thursday, 
but  must  be  put  into  the  postoffice  or  m&iled 
on  Friday,  so  as  to  be  forwarded  as  soon  as 
possible  thereafter.'     3  Kent,  Com.  6tfa.   edL 
1Q5,  106.     And  in  note  a  to  page  106    the 
author  further  states  that  the  rule  was  laid 
down  too   strictly  in   Lenox  v.   Roberts,    2 
Wheat  373,  4  I/,  ed.  264,  viz.,  that  notice 
of  dishonor  must  be  put  into  the  postoffice 
early  enough  to  be  sent  by  the  mail  of  the 
day  succeeding  the  last  day  of  graoe;    and 
that  the  rule,  as  it  is  now  generally  and  best 
understood  in  England  and  in  the  commer- 
cial part  of  the  United  States,  is  that  notice 
put  into  the  postoffice  on  the  next  day  after 
the  third  day  of  grace,  at  any  time  of  the 
day  so  as  to  be  ready  for  the  first  mail  that 
goes  thereafter,  is  due  notice,  though  it  may 
not  be  mailed  in  season  to  go  by  the  mail  of 
the  day  after  the  default.    This  is  certain!/ 
very  high  authority  on  a  question  of  com- 
mercial law,  and  the  change  in  the  state- 
ment of   the   principle   shows   that   it    was 
made   deliberately   and    upon    examination 
and  reflection.     Yet  it  is  worthy  of  notice 
that  this  authority  was  before  this  court  at 
the  time  of  the  decision  in  Sussex  Bank  v. 
Baldwin,  17  N.  J.  L.  487.    It  has  since  un- 
dergone the  examination  of  other  American 
courts   without  securing  their    concurrence 
or  approbation.     Downs  v.  Planters'  Bank, 
1  Smedes  &  M.  261,  40  Am.  Dec.  92;  Wem- 
ple  V.  Dangerfield,  2  Smedes  &  M.  445.     In 
both  these  cases  the  rule  was   held  to   be 
that  the  notice  must  be  in  the  postoffice  in 
time  to  go  by  the  mail  of  the  day  next  after 
the  day  of  protest,  if  a  mail  goes  on  that 
day,   unless   it   leaves    at   an   unreasonably 
early  hour.     In  Beck  with  v.  Smith,  22  Me. 
125,  38  Am.  Dec.  290,  it  was  held  that  the 
notice  must  be  in  the  postoffice  in  season  to 
be  carried  by  the  mail  of  the  next  day  after 
the  note  is  dishonored.     In  Chick  v.  Pills- 
bury,  24  Me.  458,  41  Am.  Dec.  394,  it  was 
held  by  a  majority  of  the  court  that  it  is 
sufficient   if    notice   of    the    dishonor    of   a 
promissory  note  be  put  into  the  mail  within 
a  convenient  time  after  the  commencement 
of  business  on  the  day  succeeding  that  of 
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the  dishonor.    In  that  case  the  note  was  pro- 
tested in  the  city  of  New  York  on  the  29th 
of  Norember,  and  on  the  same  day  notice 
wms  given  to  the  agent  of  the  plaintiff.    On 
the   next  day  notice  of  dishonor,   directed 
to  the  defendant  at  his  residence  in  Bangor, 
Maine,  was  put  into  the  postofBce   in  the 
eity  of  New  York,   between   12   o'clock   at 
noon  tnd  8  o'clock  at  night.     So  far  the 
facts  correspond  precisely  with  the  facts  of 
the  present  case.    But  it  was  further  proved 
in  Uie  case  that  there  was  but  one  daily 
mail  from  the  city  of  New  York  by  which 
ktters  wonld  go  to  Bangor;  that  this  mail 
dosed  at  6,  and  left  the  city  at  7   in  the 
morning,  which,  in  the  month  of  November, 
7ould  be  soon  after  daylight.     The  counsel 
of  the  defendant  insisted  that  the  notice  was 
not  mailed  in  season;  that  it  must  be  put 
into  the  postoflSoe  in  season  to  go  by  the 
msil  of  the  next  day  after  dishonor,  how- 
erer  early  it  might  depart.     And  of  this 
'ipinion  was  Shepley,  J.,  who,  in  an  elab- 
orate opinion,  after  an  able  review  of  the 
ca<es.  held  that  the  strictest  rule,  requiring 
in  all  cases  that  the  notice  should  be  mailed 
in  season  for  the  mail  of  the  day  next  after 
the  dishonor  of  the  note,  was  sustained  by 
tiie  weight  of  the  authority.    And  it  is  re- 
markable that  Justice  Kent,  notwithstand- 
ing the  opinion   previously  expressed,  that 
the  party  had  the  whole  of  the  day  following 
the  third  day  of  grace  in  which  to  mail  no- 
tice of  protest,  concludes  the  note  to  which 
aUnsion  has  been  made  by  saying  that  he 
ipprehends   that    the    weight   of    authority 
K  in  favor  of  the  view  of  the  rule  as  taken 
by  Mr.  Justice  Shepley.     But  the  majority 
nf  the  court  in  Chick  v.  Pillsbury  held  that 
*H?  rnle  does   not   require   that  the   notice 
*^nu1d  be  mailed  in  season  to  go  by  the  mail 
of  the  next   day,   however  early   it   might 
^^'>^,  bat  that  it  extends  to  the  allowance 
of  a  convenient  time  after  the  coromence- 
ffient  of  business  hours  on  the  next  day  to 
prepare  and   despatch  the  notice;   and,  in- 
umnch  as  the  notice  was  mailed  in  season 
to  po  by  the  next  mail,  which  left  on  the 
<^J  socceeding  that  of  the  dishonor  after 
boshiess  hours  had  commenced,  the  notice 
in  that  ease  was  adjudged  sufficient.     This 
prioeiple  is  precisely  in  accordance  with  the 
^ing  of  this  court  in  the  case  of  Sussex 
Bank  ▼.   Baldwin,  aupra.     There   is,   it   is 
believed,    np    well-considered    adjudication 
tbat  carries  the  doctrine  further."    Burgess 
▼  Vraeland,  24  N.  J.  L.  71,  77-80,  69  Am. 
Dee.  408. 

Morse  on  Banks  ft  Banking,  in  treating  of 
tbe  law  of  diligence  in  respect  to  the  pre- 
intment  of  checks,  says,  in  substance,  at 
I  421,  the  same  rules  and  principles  are 
(like  applicable  to  them  and  the  giving  of 
iKrtice  of  protest.  In  the  absence  of  agree- 
*UA.(N.8.) 


ment  or  special  circumstances,  the  time  al- 
lowed is  as  has  been  hereinbefore  stated. 
In  subsection  (c)  2,  of  said  §  421,  he  says: 
"The  drawer  cannot  (except  by  agreement 
or  under  special  circumstances  as  above) 
be  held  absolutely  beyond  the  business  hours 
of  the  day  following  his  delivery  of  the 
check,  if  the  bank  is  in  the  same  place,  or, 
if  the  bank  is  in  another  place,  the  period 
of  his  liability  will  be  until  the  close  of 
business  hours  on  the  first  secular  day  fol- 
lowing the  receipt  of  the  check  by  someone 
in  the  bank's  locus,  the  check  having  been 
mailed  upon  the  day  following  its  delivery 
by  the  drawer."  At  §  423  he  states  the 
qualification  of  the  rule,  under  the  special 
circumstances  of  the  departure  of  the  mail 
at  an  unreasonably  early  hour,  citing  Cox 
V.  Boone,  8  W.  Va.  600,  23  Am.  Rep.  627, 
in  which  the  failure  of  the  holder  to  send 
the  check  by  the  only  mail  of  the  day  on 
which  ordinarily  it  should  have  been  sent 
was  excused  because  it  departed  at  7:30 
o'clock  A.  M.  in  the  month  of  February.  Had 
it  departed  at  a  reasonable  hour,  the  de- 
cision would  have  been  different.  It  would 
have  been  his  duty  to  forward  it  on  the 
next  day  after  its  reception. 

The  reason  for  requiring  the  check  or 
notice  to  be  forwarded  on  the  second  day,  if 
it  be  practicable  to  do  so,  is  apparent;  for 
otherwise  the  effect  would  be  to  give  the 
party  three  days  instead  of  two,  and  with- 
out any  substantial  reason  therefor.  The 
holder  of  a  check  cannot  extend  the  time 
allowed  him  by  depositing  it  in  a  bank  for 
collection.  Alexander  v.  Burch field,  1  Car. 
&  M.  76.  It  rau»t  be  forwarded  or  pre- 
sented on  the  next  day  after  receipt,  if 
reasonably  practicable,  whether  it  be  done 
in  person  or  by  agent. 

What  is  an  unreasonable  hour  depends 
upon  circumstances.  If  the  court  could 
say,  as  matter  of  law,  that  9  o'clock  or 
half  past  9  o'clock  a.  m.  is  an  unreasonable 
hour,  within  the  meaning  of  this  law,  then 
we  could  say  it  would  have  been  sufficient 
to  have  forwarded  it  in  the  mail  of  Thurs- 
day by  depositing  it  in  the  postoffice  at  some 
time  on  Wednesday.  No  evidence  was  intro- 
duced showing  the  business  hours  of  the 
banks  in  Charleston,  nor  the  situation,  with 
reference  to  the  postoffice,  of  the  bank  with 
which  the  plaintiff  transacted  its  business. 
Therefore  the  question  submitted  to  the 
jury  was  whether  the  time  of  departure  of 
the  mail,  shown  by  the  evidence,  was,  under 
ordinary  circumstances,  unaffected  by  any 
local  custom  or  mode  of  business,  an  un- 
reasonable hour.  It  did  not  involve  any 
inquiry  as  to  whether,  under  a  given  state 
of  facts,  a  thing  could  reasonably  be  done 
or  accomplished.  It  seems  therefore  to 
have  presented  very  little  matter  of  fact, 
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if  any  at  all,  for  the  oonaideration  of  the 
jury,  and  to  have  been  substantially  a  ques- 
tion of  law.  It  has  been  frequently  held 
that  when  the  only  question  is  the  reason- 
ableness of  the  time,  the  facts  being  undis- 
puted, it  is  one  of  law  for  the  court.  It  is 
rather  a  question  of  commercial  law  than 
one  of  mere  fact;  the  exigencies  of  commer- 
cial transactions,  and  the  peculiarities  of 
that  kind  of  business,  having  established 
certain  rules  and  regulations  by  which  both 
court  and  jury  are  bound.  Taylor  v.  Sip, 
30  N.  J.  L.  284.  Rosenthal  v.  Ehrlicher,  154 
Pa.  399,  26  Atl.  435,  holds  that,  when  the 
only  question  is  that  of  diligence,  and  the 
facts  are  uncontroverted,  it  is  one  of  law 
for  the  court  See  also  Cawein  v.  Browin- 
ski,  6  Bush,  457,  99  Am.  Dec.  684;  Walker 
V.  Stetson,  14  Ohio  St,  89,  84  Am.  Dec. 
362;  Linville  v.  Welch,  29  Mo.  203.  In 
Downs  V.  Planters'  Bank,  1  Smedes  ft  M. 
261,  277,  40  Am.  Dec.  92,  it  is  said  the  ques- 
tion is  not  what  inference  the  jury  might 
draw,  but  what  testimony  does  the  law  re- 
quire in  the  caseT  In  Prescott  Bank  v. 
Caverly,  7  Gray,  217,  66  Am,  Dec.  473,  Bi^e- 
low,  J.,  said:  "Ordinarily,  the  question 
whether  a  presentment  was  within  a  reason- 
able time  is  a  mixed  question  of  law  and 
fact,  to  be  decided  by  the  jury,  under  proper 
instructions  from  the  court.  And  it  may 
vary  very  much,  according  to  the  particular 
circumstances  of  each  case.  If  the  facts 
are  doubtful  or  in  dispute,  it  is  the  clear 
duty  of  the  court  to  submit  them  to  the 
jury.  But  when  they  are  clear  and  uncon- 
tradicted, then  it  is  competent  for  the  court 
to  determine  whether  the  time  required  by 
law  for  the  presentment  has  been  exceeded 
or  not."  Parsons  on  Notes  &  Bills,  p.  340, 
says :  "Where  the  facts  are  few  and  simple, 
and  the  acts  or  admissions  of  parties  clear 
and  unequivocal,  the  question  is  one  of 
law  for  the  court.  But  where  the  rights 
and  liabilities  of  parties  depend  on  con- 
tracts, and  a  variety  of  transactions  and 
dealings  arising  therefrom,  or  where  the 
facts  are  contradictory  and  complicated,  it 
is  a  question  for  the  jury  to  determine." 

In  the  exercise  of  the  power  to  determine 
what  is  a  reasonable  time,  or  whether  an 
act  is  done  within  a  reasonable  time,  ac- 
cording to  the  law  merchant,  the  courts 
have  always  taken  judicial  notice  of  some 
of  those  customs,  habits,  and  practices 
which  may  be  deemed  to  be  a  part  of  the 
knowledge  and  information  of  the  people 
generally,  and  also  of  customs  and  practices 
peculiar  to  banks  and  other  financial  and 
commercial  institutions.  They  have  deter- 
mined repestedly  what  is  a  reasonable  hour 
for  presentation  of  a  bill  for  acceptance 
at  the  place  of  business  of  a  trader,  as  well 
as  for  the  presentation  of  a  note  or  other 
4L.R.A.(N.S.) 


negotiable  instrument  at  a  bask,  marlriiig 
a  distinction  between  the  two  classes  of  in- 
stitutions, due  to  the  known  differenee 
in  their  hours  of  business.  What  is  a  suf- 
ficient presentation  in  point  of  time  at  the 
place  of  business  of  a  merchant  might  not 
be  sufiicient  in  the  case  of  a  bank.  Numer- 
ous illustrations  of  this  will  be  found  in 
the  reported  cases.  In  making  such  distin^ 
tions  the  courts  necessarily  take  judicial 
notice  of  the  difference  in  methods  of  tran- 
sacting business.  In  some  instances  they 
have  expressly  declared  their  power  to  take 
judicial  notice  of  such  matters.  Thus,  in 
Davis  V.  Hanly,  12  Ark.  645,  it  is  said: 
"This  court  will  take  notice  oif  the  general 
custom  and  usages  of  merchants  as  well  as 
of  the  'general  customs  of  our  own  country,' 
as  matters  that  are  generally  known."  Wig- 
more  on  Evidence,  at  |  2580,  says:  "Courts 
are  found  noticing,  from  time  to  time,  a 
varied  array  of  unquestionable  facts,  ran- 
ging throughout  the  data  of  commerce,  in- 
dustry, history,  and  natural  science.  It  is  un- 
profitable, as  well  as  impracticable,  to  seek 
to  connect  them  by  generalities  and  distinc- 
tions; for  the  notoriousness  of  a  truth  varies 
much  with  differences  of  period  and  of 
place."  In  the  note  to  this  section  the  au- 
thor cites  a  vast  number  of  instances  illus- 
trating the  proposition.  As  indicated  by 
his  language,  the  basis  of  judicial  notice  is 
the  common  notoriety  of  the  thing  jrhich 
tne  courts  judicially  observe.  While  a  court 
cannot  take  judicial  notice  of  the  existence 
of  a  bank  in  any  particular  place,  nor  of 
the  peculiar  methods  of  business  adopted  by 
any  bank,  they  must  presume  that  every 
bank  operates  under  some  reasonable  rules 
and  regulations  in  the  transaction  of  their 
business;  and  that  parties,  in  dealing  with 
them  or  making  themselves  parties  to  com- 
mercial paper,  contemplated  the  delay  inci- 
dent to,  as  well  as  the  promptness  designed 
to  be  effectuated  by,  such  rules  and  regu- 
lations. They  do  not  expect  a  bank,  hand- 
ling a  large  number  of  important  securi- 
ties or  commercial  instruments  each  business 
day,  to  give  to  one  any  particular  or  special 
attention  not  ordinarily  given  to  others  of 
the  same  class.  It  is  notorious  that,  for 
business  purposes,  banks  open  their  doors 
later,  and  close  them  earlier,  than  other 
institutions,  and  that,  as  a  rule,  in  cities 
and  towns  of  considerable  siae,  they  are 
never  open  earlier  than  9  o'clock  a.  m. 
Charleston  is  a  city  of  considerable  propor- 
tions, in  which  there  must  necessarily  be 
a  number  of  banks,  doing  business  after  the 
manner  and  customs  adopted  by  banks  gen- 
erally throughout  the  country.  Hence,  it 
requires  no  strain  of  judicial  cognizance  to 
^ay  that  they  are  not  open  for  business  he- 
fore  9  o'clock  A.  M.     As  the  evidence  dis* 
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ckMes  HuA  the  Ust  mail  leaving  Charleston 
for  Montgomeiy  must  have  gone  very  loon 
after  the  banks  opened  in  September,  1900, 
the  forwarding  of  the  cheek  by  that  mail 
would  have  required  more  than  ordinary 
diligenee.  A  bank  is  entitled  to  a  reason- 
able time  after  the  commencement  of  busi- 
aeas  in  which  to  perform  any  given  duty. 
It  eannot  be  expected  to  lay  aside  all  other 
matters  and  give  its  attention  to  that  one. 
""^anks  would  be  kept  in  continual  fever 
if  they  were  obliged  to  send  out  a  check 
the  moment  it  was  paid  in."  Lord  Ellen- 
borougfa^  in  Rickford  v.  Ridge,  2  Campb. 
537.  It  is  not  a  question  of  what  it  is 
possible  for  banks  to  do,  but  one  of  what 
they  do,  and  of  what  the  parties  to  the 
paper  know  to  be  the  custom  and  practice 
of  banks.  Since  the  mail  must  have  left 
Charleston  between  9  and  10  o'clock  a.  m., 
it  must  have  been  closed  at  the  postoffice 
Ter7  soon  after  the  banks  opened ;  for  some 
time  is  required  for  the  preparation  of  it 
and  for  carrying  it  from  the  postofBce  to 
the  railway  station.  It  is  highly  probable 
that  this  mail  closed  just  about  the  time 
the  banks  opened,  and  it  is  reasonably  cer- 
tain that  it  was  closed  within  a  few  min- 
utes after  the  opening  of  the  banks.  All 
this  the  drawer  of  the  check  must  be  deemed 
to  hare  contemplated.  He  was  bound  to 
bwv  that  the  usual  method  of  collecting 
checks  is  to  indorse  them  to  the  banks,  to 
be  forwarded  by  mail  for  presentment.  Both 
parties,  in  view  of  their  knowledge  of  this 
method  of  transacting  such  business,  are 
deemed  to  have  agreed  to  be  bound  by  the 
delars  incident  to  this  mode  of  demanding 
payment  It  may  be  said  that  both  contem- 
plated the  possible  insolvency  of  the  bank  on 
vhich  the  check  was  drawn,  or  were  bound 
to  know  that  such  a  thing  might  happen ; 
bat  the  drawer,  by  allowing  his  money  to 
remain  in  that  bank,  and  the  payee,  by  ac- 
cepting the  check  upon  it,  each  evinced 
Wief  in  its  solvency,  and  the  former  a 
willingness  to  take  the  risk  thereof,  during 
tbe  reasonable  period  of  time  necessary  for 
>hf  presentation  of  the  check  in  due  course 
^  business,  by  the  means  which  both  parties 
l°^v  the  banks  generally  employ  for  that 
parpose. 

As  long  ago  as  1853,  the  supreme  court 
of  Xew  Jersey,  in  Burgess  v.  Vreeland,  24 
^^  J.  L.  71,  59  Am.  Dec.  408,  expressed  the 
opinion  that  a  mail  closing  at  half  past  9 
is  the  morning  would  be  before  usual  busi- 
°^  hours.  If  sinoe  that  time  there  has 
^  any  change  in  this  respect,  it  cannot 
W  deemed  to  have  been  to  the  contrary  of, 
w  in  conflict  with,  this  proposition.  The 
'oi^ey  is  to  limit,  rather  than  extend, 
^  business  day  in  all  branches  of  industry 
^  commerce.  A  bank  is  not  required  to 
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take  advantage  of  a  mail  which  closes  be- 
fore, or  at  the  time  of,  the  opening  of  busi- 
ness. In  Chick  ▼.  Pillsbury,  24  Me.  458,  41 
Am.  Dec.  394,  it  was  expressly  decided  that 
a  convenient  time  after  the  commencement 
of  business  hours  of  the  day  is  allowed  for 
the  mailing  of  a  notice  of  dishonor.  In  Has- 
kell V.  Boardman,  8  Allen,  38,  it  was  held 
that  the  mailing  of  a  notice  of  protest  at 
10  o'clock  A.  M.  was  not  due  diligence;  it 
appearing  that  the  only  mail  for  that  day 
departed  at  10  o'clock.  It  was  sent  by  an  in- 
dividual to  a  prior  indorser  for  the  purpose 
of  binding  him.  The  rule  in  such  case  would 
be  different,  for  the  reason  that  there  is 
no  presumption  that  an  individual  engaged 
in  business  other  than  banking  does  not 
commence  business  at  an  early  hour.  On 
the  contrary,  it  is  a  matter  of  common 
knowledge  that  merchants  and  traders  open 
Uieir  places  of  business  at  an  earlier  hour 
than  banks.  Moreover,  in  this  instance,  the 
evidence  shows  the  mail  must  have  closed 
long  before  10  o'clock.  "What  is  reasonable 
time  must  depend  upon  circumstances,  and, 
in  many  cases,  upon  the  time,  the  mode,  and 
the  place  of  receiving  the  bills,  and  upon 
the  relations  of  the  parties  between  whom 
the  question  arises."  Dan.  Neg.  Inst.  |  005. 
That  the  check  in  this  ease  was  not  actually 
put  in  course  of  presentment  can  make  no 
difference.  It  is  enough  to  make  the  drawer 
liable,  that,  if  it  had  been,  the  time  allowed 
by  the  rule  of  diligence  was  not  sufficient. 
Cox  ▼.  Boone,  8  W.  Va.  500,  23  Am.  Rep. 
627. 

In  view  of  these  principles  the  court 
clearly  erred  in  giving  the  following  instruc- 
tion: "The  court  instructs  the  jury  that,  if 
they  believe  the  plaintiff  could,  by  due  dili- 
gence, have  presented  the  check  in  question 
to  the  bank  upon  which  it  was  drawn  before 
it  failed,  it  was  the  duty  of  plaintiff  to  do 
so;  and,  if  the  jury  further  believe  the 
plaintiff  failed  to  use  due  diligence  in  such 
respect,  and  its  lack  of  diligence  caused  the 
loss  of  the  amount  of  the  check  to  the  de- 
fendant, the  defendant  is  not  liable  to  the 
plaintiff  for  the  amount  of  the  check,  but 
may  find  for  the  plaintiff  for  the  sum  of 
$22.60,  interest  from  November  15,  1901." 
There  was  no  evidence  of  lack  of  diligence. 
On  the  contrary,  the  evidence  showed  that, 
by  the  exercise  of  due  diligence,  the  Iohs 
would  not  have  been  averted. 

An  assignment  of  error  is  predicated  on 
the  action  of  the  court  in  giving  the  follow- 
ing instruction:  "The  court  instructs  the 
jury  that,  if  they  believe  from  the  evidence 
that  W,  6.  Hubbard  was  the  collector  of 
the  plaintiff  and  had  authority  to  collect 
as  agent,  and  as  such  agent  and  collector 
accepted  the  check  of  the  defendant,  his  act 
in  so  accepting  the  said  check  was  the  act 
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of  the  plaintiffs."  This,  howeyer,  is  a  prop- 
er instruction.  It  was  the  duty  of  the  agent 
to  forward  the  check  to  his  principal,  and 
delivery  to  him  was  delivery  to  the  prin- 
cipal; but  it  must  have  been  contemplated 
that  he  would  promptly  forward  i1^  and 
that  the  time  allowed  for  presentment  would 
be  correspondingly  extended.  Rosenthal  v. 
Ehrlicher,  154  Pa.  396,  26  Atl.  435;  First 
Nat.  Bank  v.  Buckhannon  Bank,  80  Md. 
475,  27  L.R.A.  332,  31  Atl.  302;  Balkwill 
V.  Bridgeport  Wood  Finishing  Co.  62  111. 
App.  663;  Gifford  v.  Hardell,  88  Wis.  538, 
43  Am.  St.  Rep.  925,  60  N.  W.  1064. 

The  rejection  of  the  following  offer  of 
evidence  is  also  complained  of:  "Here  plain- 
tiff offered  to  prove  by  witness  (W.  G.  Hub- 
bard) that  he  stated  to  S.  B.  Morgan  (man- 
ager of  defendant),  and  that  Morgan  knew, 
his  regular  course  to  be  leaving  Montgomery 
on  Monday  and  go  up  on  the  G.  &  O.  rail- 
road and  back  on  Friday  evening  on  the 
same  week  to  Charleston."  In  this  no  error 
was  committed,  for  the  materiality  of  the 
proposed  evidence  was  not  shown.  If  Mor- 
gan knew  of  this  practice,  it  does  not  follow 
that  he  knew  the  agent  habitually  carried 
checks  with  him  over  this  route,  delivering 
them  to  his  principal  on  Friday.  Jackson  v. 
Hough,  38  W.  Va.  236,  18  S.  E.  575. 

It  is  hardly  necessary  to  say  that,  if  a 
different  state  of  evidence  should  appear  on 
the  new  trial  to  be  allowed,  the  rulings  of 
the  court  will  have  to  be  varied  so  as  to 
conform  thereto.  The  law  here  declared  is 
applicable  only  to  the  evidence  in  the  trial 
which  resulted  in  the  judgment  now  under 
review. 

For  the  reasons  stated,  the  judgment  will 
be  reversed,  the  verdict  set  aside,  a  new 
trial  allowed,  and  the  case  remanded. 


KANSAS  SUPREME  COURT. 

CHICAGO,    RO(^K    ISLAND,    &    PACIFIC 

RAILWAY  COMPANY,  Plff.  in  Err., 
v. 

WILLIAM  AVIMMER. 

(—Kan.—,   84  Pac.   378.) 

Carrier— time  for  passenger  to   alight. 

1.  In  an  action  by  a  passenger  against 
a  railway  company  to  recover  for  injuries 
which  it  is  claimed  were  caused  by  the  neg- 
ligence of  the  company  in  starting  its  train 

Headnotes  by  Pobteb,  J. 


without  giving  him  sufficient  time  to  get 
off  in  safety,  where  the  jury  find  generally 
for  the  plaintiff,  a  special  finding  by  the 
jury  that  the  train  stopped  the  usual  and 
ordinary  length  of  time  will  not  warrant 
the  court  in  rendering  judgment  for  the 
railway  company  non  obstante  veredicto. 
Same— qnefltion  for  jury. 

2.  In  such  a  case,  where  the  jury,  in 
answer  to  special  questions,  find  that  the 
train  stopped  about  a  minute,  which  was  the 
usual  and  ordinary  stop  at  the  station 
where  the  injury  occurred,  and  that  it  ordi- 
narily takes  passengers  about  a  minute  to 
leave  a  train,  the  court  cannot  say  that  the 
time  was  sufficient.  The  time  required  to 
leave  a  train  depends  upon  the  circum- 
stances. Whether  the  stop  was  reasonably 
sufficient  under  the  circumstances  in  evi- 
dence was  a  question  for  the  jury  to  deter- 
mine. 

Carrier— termination  of  carrier's  duty. 

3.  The  duty  which  a  railway  company 
owes  to  a  passenger,  to  exercise  the  highest 
degree  of  care  for  his  safety  which  is  rea- 
sonably practicable,  does  not  cease  until  the 
passenger  has  reached  his  destination,  and 
left  the  train. 

(January  6,   1006.) 

ERROR  to  the  District  Court  for  Smith 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  A.  Low,  W.  F.  ETans,  and 
Paul  £.  Walker,  for  plaintiff  in  error: 

Before  this  case  should  have  been  submit- 
ted to  the  jury,  it  must  not  only  have  ap- 
peared that  Mr.  Wimmer  was  free  from 
fault  in  stepping  from  the  train,  but  it 
had  also  to  appear  that  the  railway  company 
was  guilty  of  negligence  which  was  the  prox- 
imate cause  of  the  injury. 

Simmons  v.  Seaboard  Air-Line  R.  Co.  120 
Ga.  225,  47  S.  E.  570. 

The  train  was  stopped  a  sufficient  length 
of  time  to  enable  passengers  to  leave  the 
train  if  they  were  in  the  exercise  of  that 
care  which  the  law  requires. 

Straus  V.  Kansas  City,  St.  J.  &  C.  B. 
R.  Co.  75  Mo.  185;  Clotworthy  v.  Hannibal 
&  St.  J.  R.  Co.  80  Mo.  220;  St.  Louis  S.  W. 
R.  Co.  V.  Turner,  33  Tex.  Civ.  App.  604,  77 
S.  W.  255;  Chicago,  B.  &  Q.  R.  Co.  v.  Lan- 
dauer,  36  Neb.  642,  54  N.  W.  976 ;  Brown  v. 
Interurban  Street  R.  Co.  43  Misc.  374,  87 
N.  Y.  Supp.  461;  Shealey  v.  South  Carolina 


Case  Note. — Carrier;  time  allowed  passen- 
ger to  alight. — With  reference  to  the  time 
which  must  or  should  be  allowed  a  passenger 
to  enable  him  to  alight  with  safety,  it  is 
generally  held  that  the  carrier  must  allow 
a  "sufficient"  or  a  ''reasonable"  time. 
4L,R.A.(N.S,) 


These  two  words  seem  to  have  been  used 
indiscriminately,  the  tendency  of  the  courts 
being  to  employ  the  one  used  in  the  re- 
quested instruction  on  the  subject  In  Bar- 
ringer  V.  St  Louis,  I.  M.  &  8.  R.  Co.  73  Ark. 
548,  85  8.  W.  94,  87  S.  W.  814,  however,  the 
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4  G.  R.  Co.  67  S,  C.  61,  45  S.  E.  119;  Harris 
T.  Gulf,  C.  &  S.  F.  R.  Co.  36  Tex.  Civ.  App. 
94,  SO  S.  W.  1023. 

Messrs.  £.  S.  Rice  and  Mahin  &  Mahin, 
for  defendant  in  error: 

The  question  was.  What  time  should  the 
train  have  stopped  on  the  particular  ooca- 
BOD,  in  order  to  allow  the  defendant  in  error 
a  sufficient  time  in  which  to  alight? 

Luse  y.  Union  P.  R.  Co.  67  Kan.  361,  46 
Pae.  768;  Culberaon  ▼.  Chicago,  M.  &  St. 
P.  R.  Co.  50  Mo.  App.  556;  Sheridan  v. 
Brooklyn  City  &  N.  R.  Co.  36  N.  Y.  39,  93 
Am.  Dec  490. 

As  to  what  is  a  snfficient  time  for  a  pas- 
senger to  alight  from  a  railroad  train  in 
uj  givoi  case  la  a  question  for  the  jury. 


Gilhooly  v.  New  York  ft  a  Steam  Nav. 
Co.  1  Daly,  197;  Culberson  tr.  Chicago,  M. 
&  St.  P.  R.  Co.  supra;  McDonald  v.  Long 
Island  R.  Co.  116  N.  Y.  546,  15  Am.  St 
Rep.  437,  22  N.  E.  1068;  Jefferaonville  R. 
Co.  v.  Hendricks,  26  Ind.  228;  Louisville  ft 
N.  R.  Co.  y.  Abell,  14  Ky.  L.  Rep.  239; 
Boikens  ▼.  New  Orleans  ft  C.  R.  Co.  48  La. 
Ann.  831,  19  So.  737 ;  Straus  y.  Kansas  City,. 
St  J.  ft  C.  B.  R.  Co.  86  Mo.  421;  Omaha 
ft  R.  Valley  R.  Co.  y.  Chollette,  33  Neb.  143, 
49  N.  W.  1114;  Chicago,  B.  ft  Q.  R.  Co. 
y.  Landauer,  36  Neb.  642,  54  N.  W.  976; 
Murphy  v.  Rome,  W.  ft  O.  R.  Co.  32  N.  Y. 
S.  R.  381,  10  N.  Y.  Supp.  354;  Pennsylvania 
R.  Co.  y.  Lyons,  129  Pa.  113,  15  Am.  St 
Rep.  701,  18  Atl.  759;  Donn  y.  Pennsylyania 


trial  court  modified  the  plaintiff's  requested 
instruction  by  changing  the  word  ''suf- 
fident"  to  the  word  ''reasonable,"  and  it 
waa  held  that  there  was  no  error  in  the 
modification;  that  a  ''sufficient"  time,  where 
the  passenger  acts  with  reasonable  diligence, 
is  but  tantamount  to  giving  the  passenger 
a  'treasonable"  opportunity  to  alight.  In 
Omaha  ft  R.  Valley  R.  Co.  v.  Chollette,  33 
Xeb.  143,  49  N.  W.  1114;  Raughley  y.  West 
Jersey  ft  S.  R.  Ob.  202  Pa.  43,  51  Atl.  597; 
and  Appleby  v.  South  Carolina  ft  G.  R.  Co. 
W  S.  C.  48,  38  S.  E.  237,— the  two  words 
▼ere  used  interchangeably  in  separate  para- 
graphs. 

In  the  following  cases  it  was  held  that 
the  carrier  must  allow  a  ''sufficient"  time 
to  enable  passengers  to  alight  in  safety: 
Central  R.  ft  Bkg.  Co.  y.  Miles,  88  Ala.  256, 
6  So.  696;  Carr  y.  Eel  River  ft  B.  R.  Co. 
9S  CaL  366,  21  L.R.A.  354,  33  Pac  213; 
FuHer  t.  Naugatuck  R.  Co.  21  Conn.  557; 
Southern  R.  Co.  v.  Hobbs,  118  Ga.  227,  63 
UU.  68,  45  S.  E.  23;  Baltimore  ft  0.  >^.  W. 
R.  Co.  V.  Slanker,  77  111.  App.  567;  Jeffer- 
sonTille  R.  Co.  v.  Hendricks,  26  Ind.  228; 
Louisville,  N.  A.  ft  C.  R.  Co.  v.  Wood,  113 
Ind.  544,  14  N.  E.  572,  16  N.  E.  197;  Toledo, 
St  L.  ft  K.  C.  R.  Co.  y.  Wingate,  143 
Ind.  125,  37  N.  E.  274.  42  N.  E.  477;  South- 
on  R.  Co.  v.  Kendrick,  40  Miss.  374,  90 
Am.  Dec  332;  New  Orleans,  J.  ft  G.  N.  R. 
Co.  T.  SUtham,  42  Miss.  607,  97  Am.  Dec. 
478;  Dorrah  y.  Hlinois  C.  R.  Co.  65  Miss.  14, 
■  Am.  St,  Rep.  629,  3  So.  36;  Straus  v.  Kan- 
sas City,  St.  J.  &  C.  B.  R.  Co.  75  Mo.  185; 
Oress  V.  Missouri  P.  R.  Co.  109  Mo.  App. 
718.  84  S.  W.  122;  Onderdonk  v.  New  York 
*  S.  B.  R.  Co.  74  Hun,  42,  26  N.  Y.  Supp. 
310;  Flanagan  y.  New  York,  N.  H.  &  H.  R. 
Co.  29  N.  Y.  S.  R.  543,  8  N.  Y.  Supp.  744 
Affirmed  in  125  N.  Y.  773,  27  N.  E.  409; 
Pennsylvania  R.  Co.  y.  Kilgore,  32  Pa.  292, 
72  Am.  Dec.  787. 

And.  m  the  following  cases,  applying  this 
nile,  the  court  used  the  word  "reasonable:" 
Rutledge  y.  New  Orleans  &  N.  E.  R.  Co. 
©  C.  C.  A.  696,  129  Fed.  94;  Jeffersonville, 
M.  A  I.  R.  Co.  y,  Parmalee,  51  Ind.  42;  Cin- 
onnati,  etc,  R.  Co.  v.  Richardson,  14  Ky. 
I*  Rep.  367;  LouUville  &  N.  R.  Co.  y.  Con- 
«ttntine.  14  Kv.  L.  Rep.  432;  Keller  y. 
Sioux  City  A  St.  P.  R.  Co.  27  Minn.  178,  C 
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N.  W.  486;  Murphy  y.  Rome,  W.  &  O.  R. 
Co.  32  N.  Y.  S.  R.  381,  10  N.  Y.  Supp.  364; 
McDonald  y.  Long  Island  R.  Co.  116  N.  Y. 
546,  16  Am.  St.  Rep.  437,  22  N.  £.  1068;  St. 
Louis  Southwestern  R.  Co.  y.  Byers  (Tex. 
Ciy.  App.)  69  S.  W.  1009;  Galveston,  H.  & 

5.  A.  R.  Co.  y.  Hubbard,  33  Tex.  Ciy.  App. 

343,  76  S.  W.  764. 

In  Imhoff  y.  Chicago  &  M.  R.  Co.  20  Wis. 

344,  it  was  said  that  such  "reasonable  time" 
is  the  time  within  wliich  persons  of  ordinary 
care  and  prudence,  under  like  circumstances, 
get  off  the  cars. 

In  Cullar  y.  Missouri,  K.  &  T.  R.  Co.  84 
Mo.  App.  340,  it  was  said  that  the  time  of 
stoppaffe  should  be  "reasonably  sufficient" 
to  enable  passengers  to  alight. 

This  general  rule  is  applied  to  freight 
trains  carrying  passengers.  Chicago  &  A. 
R.  Co.  y.  Amol,  144  HI.  261,  19  L.R.A.  313, 
33  N.  E.  204;  Young  y.  Missouri  P.  R.  Co. 
(Mo.  App.),  84  S,  W.  175.  And  to 
cable  street  cars.  Finn  y.  Valley  City  Street 

6,  Cable  R.  Co.  86  Mich.  74,  48  N.  W.  696. 
And  to  electric  street  cars.  United  R.  & 
Electric  Co.  y.  Weir  (Md.)   62  Atl.  588. 

Street  cars  drawn  by  horses  must  not 
only  stop  a  reasonable  time  for  passengers 
to  alight,  but  the  driver  must  see  and  know, 
before  starting  again,  that  no  one  is  in  the 
act  of  alighting  or  in  any  other  perilous 
position.  Birmingham  Union  R.  C^.  y. 
Smith,  90  Ala.  60,  24  Am.  St.  Rep,  761,  8 
So.  86;  Chicago  City  R.  Co.  v.  Mumford,  97 
111.  560;  Chicago  West  Div.  R.  Co.  v.  Mills, 
105  111.  63.  And  this  additional  duty  of 
seeing  and  knowing  that  no  passenger  is  in 
the  act  of  alighting  was  held  to  apply  to 
electric  street  cars,  in  Little  Rock  Traction 
&  Electric  Co,  v.  Kimbro  (Ark.)  87  S.  W. 
121,  and  Union  Traction  Co.  v.  Siceloff,  34 
Ind.  App.  511,  72  N.  E.  266. 

Railroad  companies  must  allow  a  reason- 
able time  to  passengers,  whether  young  or 
old,  to  leave  tne  cars  in  safety;  and,  if  the 
timetables  do  not  allow  sufficient  time  for 
this  purpose,  and  an  injury  is  thereby  occa- 
sioned, the  company  will  be  liable  therefor. 
Toledo,  W.  &  W.  R.  Co.  v.  Baddeley,  54  111. 
19,  5  Am.  Rep.  71, 

What  is  a  reasonable  time  is  not  to  be 
determined  by  the  age  or  decrepitude  of 
the  alighting  passenger.     Toledo,  W.  &  W. 
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R.  Co.  20  Phila.  258;  Texas  &  P.  R.  Co. 
V.  Miller,  79  Tex.  78,  11  L.R.A.  395,  23  Am. 
St.  Rep.  308,  15  S.  W.  264. 

Porter,  J.,  delivered  the  opinion  of  the 
court: 

William  Wimmer  was  injured  in  alighting 
from  a  train  of  plaintiff  in  error  at  Athol 
in  Smith  county.  He  brought  this  action 
for  damages,  and  recovered  a  judgment  for 
$1,999,   from   which   the   railway   company 


appeals.  Mr.  Wimmer's  ticket  was  from 
Alta  Vista  to  Athol,  and  the  train  upoo 
which  he  was  a  passenger  reached  Atbol 
at  3  o'clock  on  the  morning  of  June  23,  1903. 
He  was  between  seventy-nine  and  eighty 
years  of  age.  He  had  no  luggage,  except  a 
valise,  and  was  occupying  a  seat  at  thc^ 
rear  of  the  smoking  car.  As  the  train 
approached  the  station,  it  slowed  up,  and 
Mr.  Wimmer  inquired  of  the  train  porter, 
and  was  told  that  it  was  his  station.     He 


R.  Co.  ▼.  Baddeley,  supra.  But  regard 
should  be  had  as  to  the  passenger's  age, 
sex,  and  physical  condition.  Straus  v.  Kan- 
sas City,  St.  J.  &  C.  B.  R.  Co.  76  Mo.  186. 
And  in  Keller  y.  Sioux  City  &  St.  P.  R.  Co. 
27  Minn.  178,  6  N.  W.  486,  it  was  said:  "As 
railroad  companies  usually  carry  not  merely 
the  vigorous  and  active,  but  also  those  who, 
from  age  or  extreme  youth,  are  slower  in 
their  movements  than  vigorous  and  active 
persons,  the  time  of  stopping  is  not  to  be 
measured  by  the  time  in  which  the  latter 
may  make  their  exit  from  the  cars,  but  by 
the  time  in  which  the  other  class  may,  using 
diligence,  but  without  hurry  and  confusion, 
alight  Those  in  charge  of  the  trains  are 
bound  to  presume  that  there  may  be  such 
persons  in  the  cars,  and,  unless  they  know 
there  are  not,  they  have  no  right  to  start 
the  trains  until  they  have  waited  long 
enough  to  allow  such  persons  to  alight; 
nor,  even  after  waiting  a  reasonable  time 
for  such  persons  to  get  off,  have  they  a 
right  to  start  the  trains  *without  using  rea- 
sonable care  to  ascertain  if  there  are  such 
persons  in  the  act  of  getting  off." 

But  if  the  conductor  has  reason  to  be- 
lieve that  any  passenger  who  has  reached 
his  destination  has  not  alighted,  and, 
though  dilatory,  may  be  in  the  act  of  alight- 
ing, and  he  starts  his  train  without  exami- 
nation or  inquiry,  and  such  passenger  is  in 
the  act  of  alighting  when  the  train  is 
started,  and  is  thereby  injured,  the  company 
will  be  liable.  Straus  v.  Kansas  City,  St.  J. 
A  C.  B.  R.  Co.  86  Mo.  421. 

However,  it  is  not  the  duty  of  the  con- 
ductor to  pass  along  the  train  and  examine 
the  platform  of  each  coach  to  see  whether 
there  are  any  persons  attempting  to  get  off, 
before  starting  his  train.  Straus  v.  Kansas 
City,  St.  J.  &  C.  B.  R.  Co.    75  Mo.  185. 

And  having  given  a  reasonable  time  for 
passengers  to  alight,  the  employees  of  the 
carrier  have  the  right  to  presume  that  all 
passengers  desiring  to  do  so  have  left  the 
cars.  St  Louis  Southwestern  R.  Co.  v. 
Turner,  33  Tex.  Civ.  App.  604,  77  S.  W.  265. 

If,  because  of  sickness  or  physical  infirm- 
ity, a  passenger  requires  assistance  and 
longer  time  in  safely  alighting,  he  should 
give  notice  of  the  same  to  the  conductor. 
New  Orleans,  J.  &  G.  N.  R.  Co.  v.  Statham, 
42  Miss.  607,  97  Am.  Dec  478.  And  where 
the  passenger  so  notifies  the  conductor,  then 
due  opportunity  to  alight  in  safety  must  be 
allowed.  Southern  R.  Co.  v.  Hobbs,  118  Ga. 
227,  63  LJtA.  68,  46  S.  E.  23. 

Where    a   bystander   is    directed   by   the 

nductor  to  assist  in  putting  an  invalid 
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on  the  train,  it  must  be  delayed  a  reason- 
able time  to  permit  him  to  get  off  in  safetv. 
Bishop  v.  nimois  C.  R.  Co.  25  Ky.  L.  Rep. 
1363,  77  S.  W.  1099.  But  no  dutj  arises  to 
hold  the  train  for  a  reasonable  time  in 
order  that  one  may  alight  who  assists  a 
passenger  aboard  a  train,  intending  not  to 
become  a  passenger  himself,  but  to  leave 
the  train  after  nelping  the  passenger  on 
the  cars,  unless  knowl^ge  of  such  purpose 
has  been  communicated  to  the  company's 
servants.  Sea  Board  Air  Line  R.  Co.  v. 
Bradley  (Ga.)  64  S.  £.  69. 

The  exact  length  of  time  to  be  given 
must  depend  very  lar|;ely  upon  the  circum- 
stances,— a  longer  time  hieing  necessary 
when  there  are  many  passengers  to  alight 
than  when  there  are  but  few;  on  a  dark 
night,  with  the  station  badly  lighted,  than 
when  there  is  full  light;  at  a  difficult  place 
to  alight,  than  where  it  is  easy.  Keller  v. 
Sioux  City  &  St  P.  R.  Co.  27  Minn.  178, 
6  N.'  W.  486.  Where  the  train  is  crowded 
and  passengers  are  occupying  the  aisles,  a 
longer  time  is  required  than  when  the  train 
is  occupied  by  the  ordinary  number  of  pas- 
sengers. Smalley  v.  Detroit  &  M.  R.  Co.  131 
Midi.  660,  91  N.  W.  1027. 

In  Houston  &  T.  C.  R.  Co.  ▼.  Gorbett,  49 
Tex.  673,  the  trial  court  charged  the  jury 
"that  it  is  the  duty  of  a  railroad  compa.ny 
to  stop  its  passenger  trains  at  each  station 
not  less  than  five  minutes,  and  longer,  if 
necessary,  to  enable  passengers  with  safety 
to  get  on  and  off,  they  using  reasonable  dil- 
igence to  do  so,  in  accordance  with  their 
condition  and  circumstances."  No  excep- 
tion seems  to  have  been  taken  to  this  in- 
struction, and  the  supreme  court  said  that 
it  was  "free  from  any  material  error." 

In  each  particular  case  it  is  for  the  jury 
to  decide  what  was  a  reasonable  time  to 
stop  the  train  for  the  alighting  of  passen- 
gers. McSloop  V.  Richmond  £  D.  R.  Co. 
69  Fed.  431;  Texas  &  P.  R.  Co.  v.  Nunn,  39 
C.  C.  A.  364,  98  Fed.  963;  Central  R.  Co. 
V.  McKenney,  116  Ga.  13,  42  S.  E.  229.  And 
also  whether  that  time  was  actually  given. 
Smalley  v.  Detroit  &  M.  R.  Co.  supra; 
Pennsylvania  R.  Co,  v.  Lyons,  129  Pa.  113* 
15  Am.  St.  Rep.  701,  18  Atl.  769;  Leggett 
V.  Western  New  York  &  P.  R.  Co.  143  Pa. 
39    21  Atl.  996. 

in  Illinois  C.  R.  Co.  v.  Taylor,  46  HI.  App. 
141,  where,  during  the  first  stoppage,  all 
the  passengers  who  were  intending  to  alight 
had  not  time  to  do  so,  and  for  this  purpose 
a  second  stop  was  made,  this  was  neM 
sufficient  to  justify  the  jury  in  finding  that 
the  first  stop  was  unreasonably  brief. 
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testified  that  lie  waited  until  the  train 
stopped,  but  no  longer,  and  then  got  off 
as  fast  as  he  could;  that  he  had  his  grip 
in  his  right  hand,  and  held  to  the  railing 
with  his  left  hand;  and  that,  while  in  the 
set  of  stepping  from  the  lower  step,  the 
train  started,  throwing  him  off,  and  he  fell 
on  his  left  hip  and  side  upon  the  cinder 
walk.  It  was  dark  at  the  time  and  there 
««re  DO  lights.  The  fall  fractured  the  left 
thigh  bone  near  the  hip  joint,  leaving  the 
I^  an  inch  short  and  the  muscles  of  the 
leg  somewhat  shrunken.  Mr.  Wimmer's 
son,  who  was  at  the  station  to  meet  him, 
reached  the  old  gentlemen  just  after  the 
latter  fell  to  the  ground. 

It  is  contended  by  plaintiff  in  error  that 
the  court  should  have  sustained  a  demurrer 
to  the  evidence  because  no  attempt  was  made 
t9  fthow  that  the  train  was  started  in  a  neg- 
Vig^t  manner,  and  because  the  proof  showed 
that  it  started  up  slowly.  This  conten- 
tion is  based  upon  the  claim  that  the  peti- 
tion contained  two  separate  allegations  of 
B^ligpnce:  First,  that  the  train  was  not 
■topped  a  sufficient  length  of  time;  and, 
second,  that  it  was  started  in  a  negligent 
manner.  There  is,  however,  but  one  act  of 
negligenoe  charged, — the  starting  of  the 
train  without  giving  plaintiff  sufficient 
time  to  get  off  safely.  That  the  demurrer 
should  have  been  overruled  seems  so  clear 
as  not  to  reqnire  the  citation  of  authorities. 
The  claim  that  the  court  should  have  direct^ 
ed  a  verdict  is  based  upon  practically  the 
same  reasons;  that  is,  that  plaintiff  below 
admitted  that  the  train  started  fclowly, 
and  the  further  fact  brought  out  in  the 
testimony  of  the  engineer,  a  witness  for 
defendant  below,  who  said  the  train  made  a 
dew,  gradual  start  in  the  ordinary  way. 
But  none  of  this  testimony  precluded  plain- 
tiff below  from  a  recovery  upon  the  negli- 
grace  of  which  complaint  is  made. 

The  jury,  in  answer  to  special  questions 
aobmitted  by  the  railway  company,  made 
tbe  folhiwing  findings :  ''  ( 1 )  What  time  of 
the  day,  June  23,  1903,  did  the  accident  oc- 
car?  Ana.  About  3  o'clock  in  the  morning. 

(2)  What  was  the  distance  from  where 
plaintiff  was  sitting  in  said  car  to  the  lower 
Btq)  of  said  ear?    Ans.  About  7  or  8  steps. 

(3)  What  part  of  the  car  was  plaintiff  sit- 
ting with  reference  to  the  car  door  that  he 
vent  out  of  the  car  to  get  off?  Ans.  Rear 
nd.  (4)  How  long  did  the  train  stop,  on 
which  plaintiff  was  riding,  at  Athol,  Kan- 
laa,  on  June  23,  1903?  Ans.  About  a  min- 
ttte.  (5)  Did  the  train  start  slow  and  grad- 
oal?  Ana.  Yes.  (6)  Was  the  plaintiff  told 
l«fore  the  train  stopped  that  the  next  sta- 
tion was  Athol?  Ans.  Yes,  (7)  Did  the 
train  make  the  usual  and  ordinary  stop  at 
uid  station  of  Athol?  Ans.  Yes.  (8)  Was 
4ULA.(N-S.) 


there  any  baggage  unloaded  from  said  train 
while  it  stopped  at  Athol?  Ans.  Yes.  (9) 
How  many  passengers  got  off  of  said  train 
at  Athol,  on  June  23,  1903?  Ans.  Three. 
(10)  How  long  does  it  take  for  passengers 
to  leave  a  train  ordinarily?  Ans.  About  a 
minute.  (11  )In  what  car  was  plaintiff  rid- 
ing? Ans.  Smoker.  (12)  In  what  part  of 
car  was  he  riding?  Ans.  Rear.  (13)  From 
what  platform  of  the  car  did  he  alight?  Was 
it  forward  or  rear?  Ans.  Rear.  (14) 
.  .  .  (15)  Did  the  train  start  with  a 
lurch  or  jerk?  Ans.  No.  (16)  Did  the 
plaintiff  know  the  train  was  approaching 
Athol  before  it  stopped?  Ans.  Yes.  (17) 
Did  the  porter  or  someone  of  the  train  crew 
inform  the  plaintiff  in  answer  to  his  ques- 
tion as  the  train  was  approaching  the  sta- 
tion of  Athol,  that  the  next  stop  was  Athol  ? 
Anfl.  Yes,  by  someone  supposed  to  belong  to 
the  train  crew.  (18)  Did  the  plaintiff  sit  in 
the  last  seat  of  the  car,  next  to  the  door  by 
which  he  left  the  car?  Ans.  Yes.  (19) 
How  many  passengers  did  the  conductor  of 
the  train  on  which  plaintiff  was  riding  have 
for  Athol?  Ans.  Three.  (20)  How  many 
persons  alighted  from  the  train  before  the 
conductor  signaled  the  engineer  to  proceed 
out  of  town?  Ans.  Two  or  more.  (21) 
Were  there  three  persons  standing  by  the 
side  of  the  train  when  the  conductor  sig- 
naled the  engineer  to  go  ahead?  Ans.  Three 
or  more."  It  is  urged  that  the  court  erred 
in  refusing  to  render  judgment  in  favor  of 
plaintiff  in  error  upon  these  findings. 

The  main  contention  of  plaintiff  in  error 
is  that,  by  proof  that  the  train  made  the 
ordinary  stop  at  this  station,  the  burden 
was  placed  upon  the  defendant  in  error  to 
show  that,  by  reason  of  some  peculiar  or 
particular  circumstances,  the  ordinary  stop 
was  not  sufficient.  On  the  contrary,  it  is 
contended  that  where  the  passenger  shows 
he  was  without  fault,  that  he  made  no  un- 
necessary delay,  but  attempted  to  get  off 
as  quickly  as  he  could,  and  was  not  given 
sufficient  time  to  do  so  safely,  and  was  in- 
jured by  reason  of  the  train  starting  with- 
out giving  him  enough  time  to  alight,  he 
is  entitled  to  recover.  Plaintiff  in  error 
cites  Straus  v.  Kansas  City,  St.  J.  ft  C.  B. 
R.  Oo.  75  Mo.  185,  as  follows:  "If  the  train 
was  stopped  a  sufficient  length  of  time  to  en- 
able plaintiff  to  conveniently  alight,  and, 
without  any  fault  of  the  company's  servants 
he  failed  to  do  so,  and  the  conductor,  not 
knowing,  and  having  no  reason  to  suspect, 
that  plaintiff  was  in  the  act  of  alighting, 
caused  the  train  to  start  while  he  was  so 
alighting,  then  the  company  would  not  be 
liable."  This  is  cited  in  support  of  the  prop- 
osition that,  if  the  train  stopped  the  ordi- 
nary length  of  time,  the  railway  company 
would  not  be  liable.   The  authority  does  not 
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bear  out  the  contention  of  plaintiff  in  error 
here.  Whether  the  train  stopped  that  night 
at  Athol  a  snfScient  length  of  time  to  enable 
defendant  in  error,  by  the  exercise  of  ordi- 
ary  care  and  diligence,  to  get  off  in  safety, 
was  the  very  question  to  be  determined  by 
the  jury.  Chicago  B.  k  Q.  R.  Go.  v.  Lan- 
dauer,  36  Neb.  642,  64  N.  W.  976,  cited  by 
plaintiff  in  error,  is  an  extreme  case,  and 
the  dissenting  opinion  by  Chief  Justice  Max- 
well states  the  law  in  accordance  with  the 
weight  of  authorities,  in  our  opiuion.  Sonie 
courts  hold  the  law  to  be  that  the  train 
must  be  ^topped  n  reasonable  length  of  time. 
hi  the  case  of  Harris  v.  Gulf,  C.  &  S.  F. 
R.  Co.  36  Tex.  Civ.  App.  94,  80  S.  W.  1023, 
it  is  held  that  when  this  is  done,  and  the 
train  started  properly,  the  railway  company 
is  not  liable,  even  though  the  train  men 
might  have  discovered  the  dangerous  posi- 
tion of  the  passenger. 

The  evidence  in  this  case  upon  the  part 
of  the  train  men  was  that  the  train  stopped 
about  a  minute.  The  jury  made  a  finding 
to  this  effect.  In  order  to  warrant  the 
court  in  rendering  judgment  upon  the  find- 
ings, it  must  have  declared,  as  a  matter  of 
law,  that  to  stop  this  train  at  the  time  and 
place  and  under  the  circumstances  in  evi- 
dence about  a  minute  was  a  sufficient  time. 
This  no  court  would  be  justified  in  doing, 
nor  could  the  court  say  that  because  the 
jury  found  that  the  train  stopped  the  usual 
length  of  time  to  permit  passengers  to  get 
off  and  on  the  train,  and  to  load  and  unload 
baggage  and  express  matter,  the  time  was 
sufficient.  Whether  the  stop  was  reasonably 
sufficient  was  for  the  jury  to  determine,  and 
by  their  verdict  they  found  that  on  this  oc- 
casion it  was  not.  In  Luse  v.  Union  P.  R. 
Co.  57  Kan.  361,  364,  46  Pac.  768,  the  jury 
found  that  the  train  stopped  the  usual 
length  of  time  to  permit  passengers  to  get 
off  and  on,  and  the  court  sustained  a  motion 
for  judgment  in  favor  of  the  railway  com- 
pany non  ohstanie  veredicto.  This  court,  in 
reversing  the  case,  said:  "The  findings  show 
that  the  defendant  was  guilty  of  ordinary 
negligence  in  starting  its  train  before  the 
plaintiff  had  time  to  alight  therefrom,  and 
that  she  exercised  due  care  in  attempting  to 
leave  it  and  in  stepping  therefrom  just  as 
it  was  starting,  and  before  she  had  knowl- 
edge that  it  was  in  motion.  The  care  of  her 
babe  and  the  entry  and  departure  of  other 
passengers  retarded  her  egress,  but  the  jury 
must  have  found  that  she  was  not  at  fault 
for  the  delays  occasioned  thereby.  It  is  the 
duty  of  a  railroad  company  to  afford  a  suffi- 
cient time  to  passengers  to  alight  in  safety 
by  the  exercise  of  reasonable  care  and  dili- 
gence on  their  part.  .  .  .  The  mere  fact 
that  the  train  stopped  the  usual  length  of 
time  is  not  sufficient  to  show  negligence  of 
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the  plaintiff  nor  due  diligence  of  the  de- 
fendant; for  the  circumstances  may  have 
required  a  longer  stop  on  that  day  than 
usual,  and  it  was  a  question  for  the  jury  to 
determine  whether  the  stop  was  reasonably 
sufficient  or  not"  In  the  above  case  the 
court  quotes  approvingly  from  Keller  v. 
Sioux  Cily  &  St.  P.  R,  Co.  27  Minn.  178, 6  N. 
W.  486,  the  rule  laid  down  by  Chief  Justice 
Gilfillan,  as  follows:  ''When  the  cars  stop  at 
a  passenger's  place  of  destination,  it  is  his 
duty  to  leave  the  car  without  unnecessary 
delay,  and  the  company's  to  give  him  a  rea- 
sonable opportunity  to  do  so  with  safety. 
The  exact  length  of  time  to  be  given  must 
depend  very  largely  upon  circumstances.  . 
.  .  It  certainly  would  not  be  permissible 
for  them  to  be  so  recklesa  of  the  lives  and 
limbs  of  passengers  as  to  start  the  trains 
when  they  know,  or,  with  reasonable  care, 
might  know,  that  passengers  are  in  the  act 
of  alighting."  In  Washington  &  6.  R.  Co. 
V.  Harmon,  147  U.  S.  571,  37  L.  ed.  284, 
13  Sup.  Ct.  Rep.  657,  it  is  said:  "A  railway 
company  being  bound  to  deliver  a  passenger, 
its  failure  to  stop  long  enough  to  enable 
him  to  alight  with  safety  is  a  neglect  of 
tSuty  which  involves  liability  for  injuries  re- 
sulting therefrom."  See  also  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Hughes,  55  Kan.  491,  498, 
40  Pac.  919;  Brooks  v.  Boston  &  M.  R.  Co. 
135  Mass.  21 ;  Fairmount  &  A.  Street  Pass. 
R.  Co.  V.  Stutler,  54  Pa.  375,  93  Am.  Dec. 
714;  McDonald  v.  Long  Island  R.  Co.  116  S, 
Y.  546,  15  Am.  St  Rep.  437,  22  N.  E.  1068; 
CuUar  V.  Missouri,  K.  &  T.  R.  Co.  M  Mo. 
App.  340.  It  is  clear,  therefore,  that  the 
court  did  not  err  in  denying  the  motion  for 
judgment  upon   the  special   findings. 

Complaint  is  made  that  certain  instruc- 
tions requested  by  plaintiff  in  error  were  re- 
fused. These  instructions  were  not  signed 
by  the  party  asking  them,  as  required  by 
§  275  of  the  Civil  Code  (Gen.  Stat  1901,  9 
4722 ) ,  and  the  refusal  is  not  a  ground  of  er- 
ror. Douglass  V.  Geiler,  32  Kan.  499,  4  Pac 
1039;  Tays  v.  Carr,  37  Kan.  141,  14  Pac. 
456;  Morisette  v.  Howard,  62  Kan.  463,  63 
Pac.  756 ;  Craig  v.  Frazier,  127  Ind.  286,  26 
N.  E.  842.  We  have  examined  the  instruc- 
tions, however,  and  find  no  error  in  them. 
Instruction  No.  7  is  one  which  is  complained 
of  as  especially  erroneous.  The  particular 
part  of  the  charge  objected  to  is  as  follows: 
"A  railway  company,  in  the  conduct  and 
management  of  its  train,  is  required  to  em- 
ploy agents  who  will  faithfully  perform  their 
respective  duties  and  use  such  means  and 
foresight  in  providing  for  the  safety  of  pas- 
sengers as  persons  of  the  greatest  care  and 
prudence  usually  exercised  in  similar  cases; 
and  this  duty  continues  until  the  passenger 
reaches  his  destination  and  has  alighted 
from    the   train."    This    instruction    states 
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iht  law  correctly.     It  cannot  be  that  the 
duties  which  a  carrier  owes  to  a  passenger 
L^ease    before    the    passenger    has    left    the 
train.    In  Texas  &  P.  R.  Co.  v.  Miller,  70 
Tex.  78,   II   L.R.A.  305,  23  Am.   St.   Rep. 
a08,  15  8.  W.   264,   a   similar   instruction 
vas  held  proper.     The  court  in  that  ease 
says:  "We  are  of  opinion  that,  in  reference 
to  the  moTement  of  a  train  at  a  station, 
as  well  as  on   the  journey,   the  degree  of 
care  declared  by  the  charge  is  required  of 
all  passenger    carriers."     In    Pennsylvania 
Co.  V.  McCaffrey,  173  111.  160,  60  N.  E.  713, 
it  ia  said:     "A  carrier  must  use  the  high- 
est d^ree    of    care    which    is    reasonably 
practicable,  to  provide  its  passengers  with 
a  safe  passage  from  the  train."     See  also 
Terre  Haute  &  I.  R.  Co.  v.  «uck,  06  Ind. 
346,  40  Am.  Rep.  168;  Leggett  v.  Western 
X.  Y.  ft  P.  R.  Co.  143  Pa.  30,  21  Atl.  006; 
N  rth  Chicago  Street  R.  Co.  v.  Cook,  145 
111.  551,  33  N.  E.  058;  6  Cyc.  Law  ft  Proc. 
pp.  611,   612,    and   cases   cited.    The   time 
required  to  leave  a  train  depends  upon  the 
circumstances.  "For  instance,  a  longer  time 
vottld  be   required   when   there   are   many 
passengers  to  alight  than  when  there  are 
but  few;  in  a  dark  night,  with  the  landing- 
place  badly  lighted,  than  when  there  is  full 
light;  at  a  difficult  place  to  alight,  than 
where  it  is  easy.     And  as  railroad  compa- 
nies usually  carry  not  merely  the  vigorous 
and  active,  but  also  those  who,  from  age  or 
extreme  youth,   are  slower  in  their  move- 
ments than  vigorous  and  active  persons,  the 
time  of  stopping  is  not  to  be  measured  by 
tbe  time   in   which    the   latter   may   make 
their  exit  from  the  cars,  but  by  the  time  in 
which  the  other  class  may,  using  diligence, 
bat  without  hurry  and  confusion,  alight." 
Keller  v.  Sioux  City  A  St.  P.  R.  Co.  9upra; 
5  Am.  k  Eng.  Enc.  Law,  p.  577. 

Thij  instruction,  of  course,  is  to  be  con- 
sidered in  connection  with  the  charge  gen- 
erally in  which  the  jury  were  instructed 
^liv  as  to  contributory  negligence,  and 
that  if  plaintiff  below  had  sufficient  time  to 
T^t  off  in  safety,  and  did  not  do  so,  but  neg- 
ligently remained  upon  the  train  until  it 
started,  and  then  attempted  to  get  off,  and 
vas  injured,  he  could  not  recover.  One  of 
the  train  men  in  this  case  testified  that  it 
takes  from  10  to  15  seconds  for  a  passenger 
to  leave  a  car  under  ordinary  circum- 
rtances.  This  might  be  true  in  broad  day- 
Hght  as  to  some  passengers.  It  frequently 
happens  that  passengers  in  their  haste  are 
oat  upon  the  platform  before  the  train 
comes  to  a  stop  and  step  off  at  once.  In 
|l»is  ease  it  was  at  3  o'clock  in  the  morn- 
UI&  in  the  dark,  with  no  lights  at  the  sta- 
tion, and  the  passenger  an  old  man,  eighty 
years  of  age.  To  say  that  he  could  or 
should  have  gotten  off  in  less  than  one  min- 


ute  seems,  under  the  circumstances,  hardly 
reasonable.  Neither  the  conductor  nor  the 
porter  of  the  train  was  near  the  place  when 
he  attempted  to  alight.  The  conductor 
was  at  the  rear  of  the  chair  car,  next  the 
smoking  car,  and  the  porter  was  at  the  rear 
of  the  train.  None  of  the  train  men  were 
aware  that  a  passenger  had  been  injured 
until  informed  of  it  next  day.  Under  the 
circumstances  the  jury  seem  to  have  been 
warranted  in  finding  that  plaintiff  below 
was  not  afforded  sufficient  time  in  which 
to  leave  the  train  safely,  and  that  his  in- 
juries resulted  therefrom. 
The  judgment  will  be  affirmed. 

All  the  Justices  concur. 


MASSACHUSSTTS  SUPREMS  JUDICIAL 
COURT. 

EDWARD  FRANKLIN 

V. 

ELLEN  FRANKLIN. 
(190  Mass.  349,  77  N.  E.  48.) 

Divorce— desertion. 

Refusal  by  an  English  woman  to  ac- 
company her  husband  upon  his  emigration  to 
this  country  to  better  his  condition  in  life, 
without  other  excuse  than  disinclination  to 
leave  her  native  land,  is  desertion  which 
will  entitle  him  to  a  divorce. 

(February  27,  1906.) 

Case  Note.— Refusal  of  wife  to  follow 
husband,  on  change  of  domicil,  as  deser- 
tion. The  question  whether  or  not  a  wife's 
refusal  to  emigrate  with  her  husband  to  a 
foreign  country  constitutes  desertion  enti- 
tling him  to  a  divorce  seems  to  be  squarely 
decided  for  the  first  time  in  Fbanklin  v. 
Franklin.  The  declaration  of  the  court  in 
Bishop  V.  Bishop,  30  Pa.  412,  that  the  re- 
fusal of  a  wife  to  accompany  her  husband 
from  England  to  America  did  not  constitute 
wilful  and  malicious  desertion  so  as  to  en- 
title him  to  a  divorce,  must  be  regarded  as 
a  dictum  merely,  since  the  suit  for  divoroe 
was  dismissed  for  lack  of  jurisdiction. 

So,  the  declaration  in  Hair  v.  Hair,  10 
Rich,  £(}.  163,  that  the  husband  has  the 
right,  without  the  consent  of  the  wife,  to 
establish  his  domicil  in  any  part  of  the 
world,  and  that  it  is  the  duty  of  the  wife 
to  follow  his  fortunes  wheresoever  he  may 
go,  can  hardly  be  deemed  an  authority  on 
the  question  of  the  wife's  duty  to  accom- 
pany her  husband  to  a  foreign  country,  since 
this  question  was  not  before  the  court,  the 
husband  in  the  case  under  consideration  hav- 
ing removed  simply  from  one  state  to  an- 
other. And  in  that  case,  also,  the  suit  was 
brought  by  the  wife,  for  alimony,  on  the 
ground  that  the  husband  had  deserted  her. 
10 
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REPORT  by  the  Superior  Court  for  Ply- 
mouth County  for  the  opinion  of  the 
Supreme  Judicial  Court  after  a  ruling  in 
libellee's  favor  of  a  proceeding  to  secure  a 
divorce  on  the  ground  of  desertion.  Decree 
for  libellant. 

The  facts  are  stated  in  the  opinion. 

Mr.  Percy  A.  Bridgham,  for  libellant: 

A  man  may  change  his  domicil,  and,  if 
his  wife  refuses  to  follow  him,  it  is  deser- 
tion. 

Hunt  V.  Hunt,  29  N.  J.  Eq.  96;  Angier 
T.  Angier,  7  Phila.  305. 

Knowlton,  Ch.  J.,  delivered  the  opinion 
of  the  court; 

The  libellant  and  his  wife  are  natives  of 
England,  where^they  were  married  in  1874, 


and  where  several  children  were  born  tu 
them.  The  libellant,  being  a  skilful  me 
chanic  came  to  America  ''to  better  his  condl 
tion  in  life"  in  1891,  and  he  has  remained 
here  ever  since.  His  wife  refused  to  ac- 
company him,  and  he  has  not  seen  her  since 
their  separation.  Some  of  their  children 
have  joined  him  here.  He  testified  that  on 
two  occasions  after  his  arrival  in  America 
lie  sent  her  sums  of  money  sufficient  to  de- 
fray the  expense  of  bringing  her  and  the 
children  who  were  then  with  her  to  Ameri- 
ca in  a  comfortable  and  respectable  manner. 
Once  she  kept  the  money,  but  refused  to 
come,  and  on  the  other  occasion  she  refund 
to  come,  and  returned  a  portion  of  the 
money.  There  is  an  averment  in  the  libel 
that  the  libeitlant  has  continuously  resided 


A  similar  statement  of  the  rule  is  made 
in  Re  Bye,  2  Daly,  626,  where  the  court 
says:  "It  is  not  m  the  power  of  a  man's 
wife  or  family  to  control  his  free  right  to 
fix  his  residence  and  place  of  permanent 
abode  in  any  part  of  the  world  to  which 
his  interests  or  his  inclination  may  lead 
him.  It  is  the  wife's  duty  to  follow  the 
fortunes  of  the  husband;  to  go  'whither  he 
goeth'  and  abide  in  that  place  where  it  is 
most  convenient  for  him  to  enjoy  her  soci- 
ety, and  where  he  is  able  and  willing  to 
make  provision  for  her  support  and  that  of 
his  children."  In  this  case  the  husband,  a 
native  of  Holland,  had  come  to  the  United 
States,  and  had  been  employed  for  fifteen 
years  as  a  mariner  on  American  vessels,  his 
wife  refusing  to  follow  him  to  this  country 
because  of  her  dread  of  venturing  on  the 
ocean,  notwithstanding  his  solicitations 
that  she  should  do  so.  But  the  question 
to  be  decided  was  not  whether  the  wife's 
refusal  constituted  a  desertion,  but  whether 
the  husband's  domieil  was  in  the  United 
States  so  as  to  entitle  him  to  naturaliza- 
tion, or  in  Holland  with  his  family. 

That  ordinarily  the  husband  may  change 
his  domieil  at  pleasure,  and  that  the  wife 
is  boimd  to  follow  him,  is  well  settled. 
Hardenbergh  v.  Hardenbergh,  14  Cal.  654; 
Kennedy  v.  Kennedy,  87  111.  250;  Walton 
V.  Walton,  114  111.  App.  116;  Chretien  v. 
Chretien,  5  Mart.  N.  S.  60;  Gahn  v.  Darby, 
36  La.  Ann.  70;  Messenger  v.  Messenger,  56 
Mo.  329;  Hunt  v.  Hunt,  29  N.  J.  Eq.  96; 
Horn  V.  Horn,  17  Pa.  Super.  Ct.  486;  Beck 
V.  Beck,  163  Pa.  649,  30  Atl.  236;  Cutler  v. 
Cutler,  2  Brewst.  (Pa.)  511. 

And  an  antenuptial  promise  not  to  take 
the  wife  away  from  the  neighborhood  of 
her  mother  and  friends  is  held  not  to  affect 
the  husband's  right  to  change  his  domieil, 
or  the  wife's  duty  to  follow  him.  Hair  v. 
Hair,  10  Rich.  Eq.  163. 

But  this  right  is  not  without  its  limita- 
tions. Nelson,  on  Divorce  and  Separation, 
vol.  I.,  §  68,  p.  110,  says  that  the  limits  of 
the  doctrine,  so  far  as  established  by  adju- 
dications, are  not  satisfactory  to  any  line 
of  reasoning,  and  expresses  the  opinion  that 
nothing  should  excuse  the  wife  from  follow- 
'LJl.A.(N.S.) 


ing  the  husband  to  the  new  domieil  which 
would  not  justify  her  in  separating  from 
him.  This  rule  is  also  laid  down  in  Mes- 
senger V.  Messenger,  56  Mo.  329,  where  the 
court  said  that  a  wife  is  bound  to  follow 
the  fortunes  of  her  husband,  and  to  live 
where  he  chooses  to  live,  and  in  the  style 
and  manner  which  he^  may  adopt,  unless 
her  refusal  to  follow  ^  him  is  justified  by 
such  cruelty  and  indignities  as  would  en- 
title her  to  a  separation,  and  that  the  fact 
that  the  husband  had  no  house  to  take  her 
to,  and  that  she  was  comfortably  situated 
where  she  was,  was  not  sufi&cient  to  justify 
the  refusal. 

But  the  majority  of  the  cases  seem  to 
establish  a  more  liberal  rule  than  this  in 
favor  of  the  wife.  It  is  stated  in  many 
cases  that  the  husband's  change  of  resi- 
denee  must  be  reasonable,  and  that  he  is 
bound  to  provide  a  suitable  home  for  the 
wife  before  he  can  insist  that  she  follow 
him.  Thus,  in  Haymond  v.  Haymond,  74 
Tex.  414,  12  S.  W.  90,  where  the  husband 
had  removed  to  Central  America,  and  had 
requested  his  wife  to  follow  him  there,  the 
court  said,  in  regard  to  the  doctrine  that 
the  husband  has  a  right  to  choose  the  dom- 
ieil: "While  this  rule  has  been  held  to 
apply  to  emigration  to  a  foreign  govern- 
ment as  well  as  a  sister  state,  other  princi- 
ples, involving,  among  others,  questions  of 
health  and  conditions  of  dvilization,  may 
limit  its  application.  There  are  many 
places  to  which  the  wife  of  an  inhabitant 
of  this  state  would  not  be  required  to 
change  her  domieil,  or  be  held  guilty  of  the 
desertion  of  her  husband  so  as  to  entitle 
him  to  divorce  for  that  cause."  Since  the 
facts  in  this  case  were  held  to  show  an 
abandonment  of  the  wife  *by  the  husband, 
the  court  considered  it  unnecessary  to  pass 
upon  the  effect  of  the  wife's  refusal  to  fol- 
low her  husband. 

So,  in  Angier  v.  Angier,  7  Phila.  305, 
though  the  suit  was  decided  against  the 
wife,  the  court  said  that  the  husband  was 
not  entitled  to  exercise  an  entirely  arbi- 
trary power  in  choosing  the  family  domieil; 
that  doubtless  the  wife  would  not  be  bound 
to  follow  him  if  her  health  would  not  per- 
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in  this  commonwealth  for  the  last  five 
yean,  and  we  infer  from  the  report  that 
tliere  is  no  question  on  this  part  of  the 
ose.  On  these  facts  the  libellant  asked  for 
a  decree  of  divoroe  nisi  for  desertion;  but 
the  judge  declined  to  order  a  decre>^,  and 
ruled  that  the  libellee,  in  thus  refusing  to 
follow  her  husband  to  thid  country,  was  not 
|[uilty  of  desertion,  and  reported  the  case 
to  this  court.  If  the  ruliig  wjis  wrong  and 
the  endenee  warrants  it^  a  decree  nisi  for  a 
desertion  is  to  be  entereJ. 

If  the  libellee  was  guilty  of  desertion, 
there  is  no  question  as  to  the  jurisdiction 
of  the  eourt.  Jurisdiction  depends  upon  the 
>itu»  of  the  libellant,  and  not  upon 
phre  of  the  marriage,  or  of  the  commission 
of  the  offense  against  the  marital  relation. 


Under  our  statute,  "if  the  libellant  has 
lived  in  the  commonwealth  for  five  years 
last  preceding  the  filing  of  the  libel,  .  . 
a  divorce  may  be  decreed  for  any  cause 
allowed  by  law,  whether  it  occurred  in  this 
commonwealth  or  elsewhere,  unless  it  ap- 
pears that  the  libellant  has  removed  into 
this  commonwealth  for  the  purpose  of  ob- 
taining a  divorce/'  Rev.  Laws,  chap.  152, 
§  5.  If,  therefore,  the  evidence  warrants 
a  finding  of  utter  desertion  by  the  libellee, 
whether  it  occurred  in  England  or  Amer- 
ica, and  if  it  continued  for  three  consecu- 
tive years  next  prior  to  the  filing  of  the 
libel,  a  divorce  should  be  granted.  Rev. 
Laws,  chap.  52,  8  L 

The  fundamental  fact  to  be  considered  is 
that  the  husband,  as  head  of  the  family. 


nit  the  removal,  since  the  very  removing  of 
her.  to  the  injury  of  her  health,  would  be 
legal  cruelty. 

And  the  wife  is  under  no  obligation  to 
abandon  a  home,  and  means  of  support,  and 
children  of  a  former  marriage,  to  follow  her 
huftband  to  a  place  where  he  has  provided 
no  home  and  nas  no  visible  means  of  sup- 
port. Phelan  v.  Phelan.  35  IlL  App.  511. 
Affirmed  in  135  IlL  445,  25  N.  E.  751. 

And  in  Gleason  v.  Gleason,  4  Wis.  64,  it 
was  held  that  the  refusal  of  a  wife  to  ac- 
company her  husband  upon  his  removal 
from  Massachusetts  to  Wisconsin  was  in- 
sufficient to  prove  desertion;  that  it  must 
be  shown  that  her  refusal  was  unreason- 
able. The  court  said  tihat  it  must  at  least 
be  shown  that  the  bodily  health  of  the 
wife  was  sufficient  to  withstand  the 
fatigues  and  hardships  of  the  journey  to 
the  new  home. 

^0,  the  refusal  of  a  wife  to  follow  her 
h\L4band  to  another  state,  on  the  ground 
that  she  was  not  willing  to  live  near  his 
relatives,  was  held,  in  Powell  v.  Powell,  29 
Vt.  148,  not  to  constitute  desertion. 
Tfee  eonrt  said:  "While  we  recognize 
JuHt  the  rig^t  of  the  husband  to  direct  the 
affairs  of  his  own  house  and  to  determine 
tW  pbce  of  the  abode  of  the  family,  and 
^lat  it  is,  in  general,  the  duty  of  the  wife 
to  submit  to  such  determinations,  it  is 
stai  not  an  entirely  ai<)itrary  power  which 
^  husband  exercises  in  these  matters.  He 
3iu»t  exeroBe  reason  and  discretion  in  re- 
gard to  them.  If  there  is  any  ground  to 
^jeeture  that  th^  husband  requires  the 
^fe  to  reside  where  her  health  or  her  com- 
fort will  be  jeoparded,  or  even  where  she 
wriously  believes  such  results  will  follow, 
—which  will,  almost  of  necessity,  produce 
^lie  effect,— and  it  is  only  upon  that  ground 
that  she  separates  from  him,  the  court  can- 
wt  regard  her  desertion  as  continued  from 
^re  wilfulness.  Any  man  who  has  proper 
tenderness  and  affection  for  his  wife  would 
<*nainly  not  require  her  to  reside  near  his 
ftlatires  if  her  peace  of  mind  were  thereby 
^riously  disturbed.  .  .  .  And,  in  the 
present  case,  as  the  wife  all^^  the  vicinity 
of  the  husband's  relatiTes  as  a  reason  why 
4LR.A.(N.S.) 


she  cannot  consent  to  come  to  Milton  to 
live  with  him,  and  as  everyone  at  all  ex- 
perienced in  such  matters  knows  that  it  is 
not  uncommon  for  the  female  relatives  of 
the  husband  to  create,  either  intentionally 
or  accidentally,  disauietude  in  the  mind  of 
the  wife,  and  thereoy  to  destroy  her  com- 
fort and  health  often,  and  as  there  is  no 
attempt  here  to  show  that  this  is  a  simu- 
lated excuse,  we  must  treat  it  as  made  in . 
good  faith;  and,  if  so,  we  are  not  prepared 
to  say  that  she  is  liable  to  be  divorced  for 
acting  upon  it." 

And,  in  Albee  v.  Albee,  43  111.  App.  370, 
Affirmed  in  141  Dl.  550,  31  N.  E.  153,  the 
court  said  it  was  not  to  be  laid  down  as 
settled  law  that  a  wife  must  live  in  the  ' 
house  of  her  mother-in-law  or  be  divorced 
from  her  husband  for  desertion,  and,  where 
the  husband  failed  to  provide  any  other 
home  than  the  house  of  nis  mother,  it  was 
held  that  the  wife  was  not  guilty  of  deser- 
tion in  refusiuff  to  live  there,  even  though 
she  had  agreed  before  marriaee  to  do  so. 
But  it  was  also  held  that  the  decree  in 
favor  of  the  husband  must  be  reversed  be- 
cause of  lack  of  jurisdiction. 

So,  in  Horn  v.  Horn,  17  Pa.  Super.  Ot 
486,  the  fact  that  a  wife  did  not  follow  her 
husband  to  a  new  domidl  was  held  not  con- 
clusive of  her  intention  to  desert  him.  And 
where  the  husband  removed  to  a  distant 
city  and  the  wife  did  not  accompany  him, 
but  remained  at  the  old  home,  in  order  that 
her  daughter  miffht  complete  her  educa- 
tion, but  promised  to  go  to  her  husband  at 
the  end  of  that  time,  and  the  husband  had 
not  provided  a  suitable  and  proper  home 
in  his  new  place  of  residence,  and  had  failed 
to  send  his  wife  money,  whe^  requested,  to 
pay  rent,  etc.,  the  e^denoe  was  held  not 
sufficient  to  sustain  a  charge  of  desertion 
by  the  wife. 

And  where  the  husband  left  his  home 
without  cause,  and  went  to  live  in  another 
house,  and,  after  an  absence  of  three 
months,  returned  and  requested  his  wife 
to  go  to  the  new  home,  but,  at  the  same 
time,  told  her  that  she  need  not  expect  any 
happiness,  for  she  would  have  none,  and 
that  he  might  take  his  family  where    he 
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legally  responsible  for  its  support,  has  a 
right  to  choose  and  establish  a  domicil  for 
himself  and  his  wife  and  children.  A  re- 
fusal of  the  wife  to  stay  with  him  in  that 
domicil,  without  a  suflficient  reason  for  her 
refusal,  is  desertion.  This  right  of  the 
husband  is  not  limited  to  the  state  or  coun- 
try in  which  the  parties  live  at  the  time  of 
their  marriage,  but,  in  these  days  of  easy 
communication  between  different  countries, 
and  different  parts  of  the  same  country,  he 
may  exercise  it  reasonably,  in  a  way  which 
will  change  his  citizenship  and  allegiance. 
So  far  as  he  personally  is  concerned,  if  his 
duties  to  his  wife  are  left  out  of  considera- 
tion, this  right  is  doubtless  absolute.  But 
in  reference  to  the  rights,  duties,  and  lia- 
bilities of  the  parties  in  their  marital  re- 
lations it  is  not  absolute.  It  should  be  ex- 
ercised with  some  reference  to  the  welfare 
of  the  wife.  We  can  conceive  of  a  choice 
of  a  domicil  so  plainly  unreasonable  and 
improper,  in  reference  to  the  health  and 
welfare  of  the  wife,  that  the  selection  of 
it,  and  an  ^attempted  enforcement  of  his 
general  marital  right  to  have  her  share  it 
with  him,  would  be  extreme  cruelty,  such 
as  would  justify  her  in  declining  to  ac- 
x)mpany  him  or  follow  him  to  such  a  place 
of  abode.  His  wife's  marital  right  and  his 
duty  as  a  husband  would  come  in  conflict 
with  the  exercise  of  his  general  right  to 
choose  his  own  domicil,  if  he  attempted  to 
exercise  the  right  in  such  a  way  as  would  be 
utterly  and  grossly  unreasonable  because  of 
the  peril  to  her  life  and  health,  and  per- 
haps because  of  her  deprivation  of  other 
things  essential  to  her  welfare.  But  the 
determination  of  such  matters  must,  in  the 
first  instance  and  ordinarily,  be  left  to  the 
husband,  upon  whom  rests  the  legal  duty 
to  provide  for  his  family,  as  well  as  for 
himself.    The  wife  cannot  legally  refuse  to 


accompany  him  in  a  change  of  domicil  un- 
less such  a  change  is  plainly  unreasonable. 
See  Keech  v.  Keech,  L.  R.  1  Prob.  &  Dvr. 
641;  Hair  v.  Hair,  10  Rich.  Eq.  163;  Har- 
denbergh  v.  Hardenbergh,  14  Cal.  654. 
There  is  nothing  in  the  present  case  to 
show  a  legal  excuse  for  the  wife's  refusal 
There  was  nothing  very  difficult  in  the  dis- 
tance, or  in  the  time  required  for  the  jour- 
ney, or  in  the  discomfort  attending  it.  The 
removal  from  the  old  home  to  the  new  one 
would  have  involved  no  change  of  race  or 
language  in  the  wife's  companions.  It  in- 
cluded departure  from  her  native  land  and 
separation  from  the  friends  of  her  youth. 
But  these  are  no  more  than  common  ex- 
periences nowadays.  In  these  years  of  emi- 
gration, to  hold  that  a  wife  ought  not  to 
he  required  to  accompany  her  husband  from 
England  to  America,  if  his  interests  and 
those  of  his  family  would  be  greatly  pro- 
moted by  such  a  change,  would  impede 
social  progress  and  individual  advancement. 
We  are  of  opinion  that  the  ruling  as  mat- 
ter of  law  that  the  libellee  was  not  guilty 
of  desertion  was  erroneous.  In  our  opinion 
the  evidence  would  warrant  a  finding  that, 
without  other  excuse  than  her  disinclination 
to  leave  her  native  land,  she  wilfully  re- 
fused to  accompany  her  husband  to  Ameri- 
ca when  his  interests  and  those  of  his  fam- 
ily required  such  a  change  of  domicil,  and 
that  she  persisted  in  this  refusal.  This 
would  justify  a  finding  of  utter  desertion  on 
her  part. 

The  alleged  desertion  referred  to  in  Bish- 
op V.  Bishop,  30  Pa.  412,  occurred  nearly 
fifty  years  ago,  when  conditions  were  very 
different  from  those  at  present,  and  the 
decision  was  made  to  depend  upon  a  ques- 
tion of  jurisdiction  under  the  statutes  of 
Pennsylvania. 

Decree  for  libellant 


pleased,  to  Europe  or  Illinois,  that  they 
must  go  where  he  said,  and  see  whom  he 
pleased,  and  that  none  of  their  friends 
should  come  to  see  them,  that  he  would 
have  his  authority  if  he  died  for  it,  and 
that  they  must  obey  and  respect  him,  go 
when  he  said,  and  come  when  he  said, — 
the  wife  was  held  justified  in  refusing  to 
follow  him.  Walker  v.  Laighton,  31  N.  H. 
111.  This  was  an  action  of  assumpsit  to  re- 
cover for  goods  furnished  the  wife  while 
living  separate  from  her  husband. 

So,  in  Vosburg  v.  Vosburg,  136  Cal.  195. 
68  Pac.  694,  it  was  held  that,  under  the 
Civil  Code,  providing  that  the  husband  may 
choose  any  reasonable  place  or  mode  of  liv- 
ing, and,  if  the  wife  does  not  conform  there- 
to, it  is  desertion,  the  husband's  right  waf 
limited  to  choose  any  reasonable  place;  anc' 
that  where  husband  and  wife  had  lived  for 
4i^Ji^(M.S.) 


years  in  a  suitable  home  near  the  friends 
and  family  of  the  wife,  and,  although  be 
had  often  suggested  a  desire  to  change  their 
home,  and  had  urged  the  matter  upon  the 
wife,  but  she  had  refused  to  give  her  con- 
sent, yet  he  did  not  choose  a  new  home  and 
offer  it  to  her  until  he. had,  by  his  conduct, 
given  her  cause  for  divorce,  the  wife  was 
not  guilty  of  desertion  in  refusing  to  fol- 
low him  to  such  home. 

It  has  been  held,  also,  that  the  husband 
must  state  to  his  wife  in  plain,  unequivocal 
terms  the  alternative  of  a  compliance  with 
his  wishes  or  a  surrender  of  all  her  claims 
to  his  support  and  protection, — a  proposal  of 
removal  stated  in  such  terms  that  she  might 
consider  it  a  proposition  addressed  to  her 
liscretion  simply  not  being  sufl^ctent.  Hard* 
enbergh  v.  Hardenbergh,  14  CaL  664. 
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ASKAHSAS   SUPREME  COXTRT. 
J.  T.  MTLLKR,  Appt., 

V. 

RHODA  NUCKOLLS. 
( —  Ark.  —  91  S.  W.  759.) 

Instruction*— error — waiyer. 

1.  Error  In  the  remarks  of  the  presiding 
judge  to  the  jury  is  waived  if  not  referred 
to  in  the  motion  for  new  trial. 
ETidence^-error — ^waiver. 

2.  Failure  to  specify,  in  the  motion  for 
new  trial,  the  particular  error  complained 
of  in  the  admission  or  rejection  of  evidence, 
eonstitutes  a  waiver  thereof. 

Libel— proof. 

3.  Proof  of  the  charge  substantially  as 
laid  is  necessary  to  recover  in  an  action 
for  libel  or  slander. 

Same — ^instmctiona — variance. 

4.  An  instruction  permitting  the  jury  to 
fifid  for  plaintiff  in  a  slander  case  for  charg- 
ing a  woman  with  fornication,  if  they  find 
that  defendant  used  such  words  as  amount 
to  charing  plaintiff  with  fornication,  with- 
out limiting  them  to  those  set  out  in  the 
oomplaint,  is  not  misleading  if  the  evidence 
shows  the  use  of  no  words  except  those  set 
oot 

Libel— commimication     to     peace     officei^ 
privilese. 

5.  A  oommunication  to  a  peace  officer 
to  aid  in  the  detection  of  crime,  is  privileged 
only  when   made,  in  good  faith,  not  when 


made  recklessly,  with  the  intention  to  grati- 
fy personal  malice  toward  the  person  af- 
fected by  the  charge,  or  his  family, — espe- 
cially where  no  facts  are  stated,  but  mere 
rumors,  that  might  easily  have  been  ascer- 
tained to  be  untrue. 
Trial — ^remarks  of  counsel — rebuke. 

6.  That  the  court  rebuked  improper  re- 
marks by  counsel  to  the  jury  in  a  quiet 
manner  merely  is  not  reversible  error, 
where  the  objecting  party  offered  no  in- 
structions requiring  them  to  disregard  the 
remarks. 

Same — ^prejudicial  remarks. 

7.  Permitting  counsel  to  state  to  the 
jury,  in  an  action  for  charging  a  girl  with 
fornication,  that  one  guilty  of  making  such 
charge  is  not  fit  to  live  in  the  county,  is 
not  reversible  error. 

(November  11,  1905.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for   Independence 
County  in  favor  of  plaintiff  in  an  action 
brought    to    recover    damages    for    publica-  * 
tion  of  a  libel  and  slander.    Affirmed. 

Statement  by  Riddick,  J.: 

This  is  an  appeal  from  a  judgment  in 
favor  of  Rhoda  Nuckolls  against  J.  T.  Mil- 
ler for  the  sum  of  $2,000  in  an  action  for 
slander  and  libel.  The  complaint  contained 
two  causes  of  action.  The  first  alleged, 
among  other  matters,  that  the  plaintiff  was 
a   single  and  unmarried  woman,  and   that 


Case  Hote.— Privilege  of  informal  com- 
munication with  respect  to  criminal  charge. 
—The  right  to  exemption  from  liability  fi>r 
libel  or  slander  growing  out  of  an  informal 
eommunication  made  to  an  officer  of  the 
law  with  respect  to  the  misconduct  or  crim- 
inal offense  of  another,  on  the  ground  that 
EQch  communication  was  privileged,  seems 
to  depend  on  the  question  whether  it  was 
made  in  good  faith,  in  the  discharge  of  a 
duty  to  the  public,  to  forward  legal  inves- 
tigation, or  for  some  other  justifiable  pur- 
pose, or  whether  it  was  made  to  vent  malice 
or  spite. 

Thus,  declarations  charging  another  with 
robbery,  made  to  a  neighbor  whom  the  de- 
f<*ndant  consulted  for  suggestion  as  to  the 
detection  of  the  robber,  are  privileged  com- 
munications if  made  in  gooa  faith  and  for 
ihe  purpose  of  detecting  the  criminal, 
^mes  V.  Whittaker,  123  Mass.  342.  If  this 
is  true  of  communications  made  to  a  neigh- 
l»r,  it  would  seem,  a  fortiori,  that  it  would 
^  true  of  communications  made  to  an  offi- 
eer. 

^,  statements  charging  theft  of  money 
from  a  store,  made  to  a  body  of  prominent 
merchants  assembled  in  secret  to  consult  as 
to  the  best  mode  of  recovering  the  money 
and  detecting  the  thief,  and  elicited  from 
the  informant  upon  being  urged  to  tell  as  a 
matter  of  duty  and  as  a  means  of  aiding 
in  the  detection  of  the  offender,  and  similar 
statements  made  to  officers  of  the  law,  for 
tV  same  purpose,  are   privileged,  and   will 


not  support  an  action  for  slander.    Grimes 
V.  Coyfe,  6  B.  Mon.  301.  • 

Information  given  detectives  connected 
with  the  police  department,  in  regard  to  the 
larceny  of  a  bicycle,  and  a  statement  of  the 
suspicion  that  a  certain  woman,  whose 
name  is  not  known,  is  the  thief,  with  the 
reasons  for  such  suspicion,  are  privileged. 
Shinglemeyer  v.  Wright,  124  Mich.  230,  50 
L.R.A.  129,  82  N.  W.  887.  It  is  clearly  im- 
plied that  this  is  conditional  upon  the  state- 
ments being  made  without  malice. 

A  reply  that  "it  seems  a  great  deal  worse, 
being  done  bv  one's  own  family,"  thereby 
referring  to  a  son,  who,  it  was  claimed,  had 
attempted  to  commit  murder,  and  made  in 
the  presence  of  a  constable  and  another, 
who  were  in  search  of  the  one  who  had  at- 
tempted to  commit  the  crime,  and  in  answer 
to  a  statement  by  the  latter  to  the  effect 
that  it  was  pretty  rough  to  be  shot  down 
in  one's  own  house,  is  privileged  under  the 
rule  that  it  was  made  in  good  faith,  to  for- 
ward legal  investigation.  Cristman  v. 
Cristman,  36  111.  App.  567. 

A  letter  written  to  a  mayor  by  a  resi- 
dent of  the  city,  charging  a  policeman  with 
misconduct,  is  a  privileged  communication; 
but,  if  it  contains  strong  and  abusive  lan- 
guage as  to  the  conduct  of  the  officer,  an 
inference  of  malice  may  be  created  and  the 
privilege  destroved.  Tyree  v.  Harrison,  100 
Va.  .•>40,  42  S.  E.  295. 

Tf  the  communication  is  not  made  to  an 
officer  for  the  public  good,  one  cannot  claim 
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the  defendant,  maliciously  intending  to  in- 
jure her  good  name  and  reputation  in  the 
community,  did  utter  and  publish  of  and 
concerning  her  certain  false,  defamatory, 
and  scandalous  matter,  to  wit:  "There 
has  been  a  secret  burial  of  a  child  at  Hope- 
well, and  there  is  no  doubt  about  its  being 
Miss  Rhoda  Nuckolls*."  Again,  that  he 
Baid,  "Miss  Rhoda  Nuckolls  has  given  birth 
to  a  child,  and  it  was  secretly  buried  at 
Hopewell;"  and  that  he  also  said  to  £.  J. 
Peters,  "Did  you  hear  of  the  secret  burial 
at  Hopewell?  There  is  no  doubt  but  what 
it  was  Rhoda  Nuckolls'."  It  was  further 
lieged  that  on  each  occasion  the  defendant 
meant  by  the  language  used  to  charge  plain- 
tiff with  the  offense  of  fornication,  to  her 
'damage  in  the  sum  of  $7,500.  For*  the  sec- 
ond cause  of  action  the  plaintiff  alleged 
fthat  defendant,  intending  to  injure  her  good 
name  and  character,  published  about  her 
the  following  defamatory  and  libelous  mat- 
*ter,  to  wit: 

Newark,  Ark.,  May  18,  1003. 

Esq.  C.  P.  Pickens, 

Dota,  Ark. 

)ear  Sir: — 

You  no  doubt  have  heard  before 
now  that,  agreeable  to  public  gossip, 
Miss  Rhoda  Nuckolls  did,  in  the  latter  part 
of  the  winter,  give  birth  to  a  child,  and 
whether  you  have  ever  learned  or  not  that 
the  child  was  destroyed  and  secreted  about 
or  in  the  old  warehouse  used  by  Mr.  Nuck- 
olls as  a  waAhouse  and  bedroom.  That  the 
same  child  was  kept  secreted  in  the  ware- 
house until  decomposition  was  so  far  ad- 
yanced  that  considerable  stench  was  created 

that  it  is  privileged.  Thus,  a  statement 
that  a  certain  butcher,  naming  him,  had 
killed  and  was  selling  a  steer  which  had 
been  run  over  by  the  train  and  had  its  leg 
broken,  and  that  it  had  a  running  sore  or 
cancer  on  its  leg,  made  to  a  mayor  and 
city  marshal  whom  the  one  making  the 
declaration  merely  casually  met,  and  also 
to  others  who  were  present,  is  slanderous, 
and  exemption  cannot  successfully  be 
claimed  on  the  ground  that  the  statement 
was  made  for  the  public  good.  Bigner  r. 
Hodges,  82  Miss.  215,  33  So.  980. 

And  a  declaration  by  one  who  had  no 
personal  interest  in  or  knowledge  of  the 
matter,  made  to  a  city  marshal  on  the 
street,  to  the  effect  that  he  and  the  one 
from  whom  it  was  claimed  money  had  been 
stolen  by  a  young  woman  guest  had  talked 
the  matter  over,  and  the  former  had  told 
the  latter  that  he  knew  the  girl  had  taken 
the  money  the  minute  he  heard  of  its  dis- 
appearance; that  everywhere  she  goes 
money  disappears,  and  that  she  is  an  ad- 
venturess of  the  first  water,  and  destined 
to  become  a  noted  crook, — is  not  a  privileged 
communication,  exempting  the  one  making 
4LJR.A.(N.S.) 


about  the  building,  so  much  so  that  ques- 
tions were  asked  concerning  the  cause,  and 
to  the  questions  would  come  the  answer 
that  it  was  caused  by  rotten  onions,  and  it 
was  said  that  when  it  could  no  longer  be 
kept  about  the  place  that  Nuckolls,  Buck 
Crigler,  and  Will  Osborne  had  taken  it  to 
the  graveyard  early  one  morning  and  dug 
a  hole  as  deep  as  they  could  without  get- 
ting down  in  it,  and  buried  it.  Now  this 
taken  place  the  d»y  that  Will  Thornton's 
wife's  grave  was  dug,  and  Buck  Crigler  still 
at  the  graveyard  when  the  crowd  got  there 
to  dig  Thornton's  wife's  grave,  and  help 
with  the  work  of  digging  of  the  grave.  1 
call  your  attention  to  this  matter  because 
you  are  guardian  of  the  law,  and  that  it 
should  foe  looked  into  no  one  will  deny,  and 
even  if  it  was  Mr.  Nuckolls,  the  officers  of 
the  law  should  take  the  matter  up  and  sift 
it,  and  see  if  there  is  any  foundation  for 
the  report.  It  is  a  fact  that  the  man 
named  did  go  and  bury  a  child  on  the  morn- 
ing named.  Then  whose  child  was  itt  If 
there  is  anything  in  it  I  aim  to  see  that 
it  is  dug  up  if  I  can  get  it  done.  Not  that 
I  want  to  persecute  the  woman,  but  that 
contemptible  scoundrel  Nuckolls,  I  have  al- 
most prayed  for  some  way  that  I  might 
get  revenge  out  of  him,  and  I  do  hope  that 
I  have  got  it  now.  I  have  learned  that 
that  that  blk.  smith  there  made  the  box 
the  child  was  put  in.  Mr.  Frank  Pierce 
could  show  where  it  was  put  in  the  grave- 
yard, so  I  am  told. 

I  think  the  matter  should  be  investigated. 
Very  respectfully, 

J.  T.  Miller. 


such  statement  from  liability  for  slander. 
Hancock  v.  Bladtwell,  139  Mo.  440,  41  S.  W. 
205. 

A  statement  made  to  a  public  ofiScer  in 
the  presence  and  hearing  of  other  persons, 
charging  a  woman  with  being  an  abandoned 
character,  and  that  defendant  would  like 
to  get  her  out  of  his  way,  but  did  not  wish 
to  resort  to  the  law  to  put  her  out  of  his 
house,  was  not  made  for  the  purpose  of  pre- 
venting a  crime  or  for  the  protection  of  the 
one  making  the  statement,  and  therefore 
waa  not  privileged.  Stewart  r.  Major,  17 
Wash.  238,  49  Pac.  503. 

And  if  one,  in  the  presence  of  a  police 
officer,  wantonly  and  malidonsly  chiarges 
another  with  taking  the  former's  money,  he 
cannot  claim  protection  against  an  action 
for  slander  on  the  ground  that  the  state- 
ment was  a  privileged  communication.  Rob- 
inson T.  Van  Auken,  190  Mass.  161,  76  N.  B. 

001. 

Cases  upon  the  question  as  to  privilege 
of  statements  made  upon  application  for 
a  warrant  of  arrest  or  m  other  formal  pro- 
ceedings are  not  included  in  this  note. 
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Hie  deiendADt  denied  that  he  uttered  the 
words  alleged  as  slander.  He  admitted  the 
vriting,  but  claimed  that  it  was  made  in 
1^  faith  to  an  officer  of  the  law,  and  was 
privileged.  On  the  trial  the  jury  returned 
a  verdirt  of  $1,000  for  slander  and  $1,000 
for  libel,  and  judgment  was  rendered  ac- 
cordingij.    Defendant    appealed. 

Mr.  Gnsta^e  Jonea,  for  appellant: 

The  letter  was  an  ahaolutely  privileged 
eommimication. 

Lister  v.  Ferryman,  L.  R.  5  Exch.  365; 
Torrey  v.  Field,  10  Vt.  353;  Thorn  ▼.  Blan- 
chard,  5  Johns.  508;  James  v.  Boston,  2 
Car.  &  K.  4;  Harrison  v.  Bush,  5  £1.  &  Bl. 
344;  1  Jaggard,  Torts,  p.  529. 

Information  furnished  a  magistrate  is 
privileged. 

Hastings  v.  Lusk,  22  Wend.  410,  34  Am. 
D«.330;Sliockv.M'Chesney,  4  Yeates,  507, 
2  Am.  Dec  415;  McMillan  v.  Birch,  1 
BiniL  178,  2  Am,  Dec.  426;  Bunton  v.  Wor- 
\ej.  4  Bibb,  38,  7  Am.  Dec.  735;  Jarvis  v. 
Hatheway,  3  Johns.  180,  3  Am.  Dec.  473; 
Hardin  t.  Cumstock,  2  A.  K.  Marsh.  480, 
12  Am.  Dec.  427;  Stackpole  v.  Hennen,  6 
Mart  y.  S.  481,  17  Am.  Dec.  187. 

Communications  made  to  public  officials 
having  power  to  remedy  the  evils  com- 
plained of  are  privileged. 

Howard  v.  Thompson,  21  Wend.  319,  34 
Am.  Dec  240;  Smith  v.  Kerr,  1  Edm.  Sel. 
Caa.  193;  Hosmer  v.  Loveland,  19  Barb. 
11«;  Vogel  V.  6rau2,  110  U.  S.  311,  28  L. 
el  158,  4  Sup.  Ct.  Rep.  12;  Raid  v.  Mc- 
Lendon,  44  Ga.  156;  Bunton  v.  Worley, 
ivpra;  Kidder  r.  Parkhurst,  3  Allen,  393; 
Vanderaee  v.  M'Gregor,  12  Wend.  645; 
Worthington   v.    Seribner,    109   Mass.    487, 

12  Am.  Rep.  736. 

Messrs.  W.  A.  Oldfield  and  Wrifht  & 
Kwder,  for  appellee: 

The  letter  was  founded  upon  unauthor- 
Med  nuDors. 

Whatever  defendant's  motive  may  have 
^n»  the  letter  was  not  privileged. 

Newell,  Defamation,  §  93,  p.  500, 
\  13,  p.  396;  Odgers,  Libel  A  Slander,  p. 
222;  Roberts  v.  Richards,  3  Fost  &  P.  507; 

13  Am.  ft  Eng.  Enc.  Law,  p.  418;  Starkie, 
Sboder  k  Libel,  *  218;  Smith  v.  Smith,  73 
^fidu  445,  3  LJLA.  62,  16  Am.  St.  Rep. 
5W,  41  N.  W.  499. 

In  commiinications  relative  to  the  crimes 
^  others,  the  law  requires  such  charges  to 
^  made  in  an  honest  desire  to  promote 
til*  ends  of  justice. 

^eweU,  Defamation,  §  98,  p.  500;  Odgers, 
Ubel  t  Slander,  •  222;  Roberts  v.  Rich- 
iTi%  9upra;  13  Am.  t  Eng.  Enc.  Law,  p. 
*18;  Gonroy  v.  Pittsburgh  Times,  139  Pa. 
••34.  11  LJLA.  725,  23  Am.  St.  Rep.  188, 
^lAtl.  154. 

Eren  though  the   letter   is   regarded    as 


privileged,  still  defendant  will  not  be  pro- 
tected thereby  if  the  same  was  written  with- 
out reasonable  and  probable  cause. 

13  Am.  &  Eng.  Enc.  Law,  p.  405,  and 
note  3;  Newell,  Defamation,  §  46;  Ark. 
Const,  art.  2. 

Riddicky  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  in 
favor  of  Rhoda  Nuckolls  against  J.  T.  Mil- 
ler for  $2,000  for  slander  and  libel.  Sev- 
eral grounds  are  urged  in  the  brief  of  the 
appellant  why  the  judgment  should  be  re- 
versed, and  which  we  shall  now  notice. 

First,  as  to  certain  remarks  made  by  the 
presiding  judge  during  the  progress  of  the 
trial,  and  as  to  his  rulings  in  admitting  evi- 
dence offered  by  the  plaintiff,  and  excluding 
evidence  offered  by  the  defendant,  it  is 
sufficient  to  say  that  these  objections  are 
not  sufficiently  set  forth  in  the  motion  for 
new  trials  and  must  be  treated  as  waived. 
No  reference  whatever  is  made  to  the  re- 
marks of  the  presiding  judge  in  the  motion 
for  new  trial,  and  the  reference  to  the  error 
in  admitting  and  refusing  evidence  is  as  fol- 
lows: "The  court  erred  in  admitting  testi- 
mony introduced  by  plaintiff  over  defend- 
ant's objection,  as  shown  by  the  stenog- 
rapher's transcript  thereof.  The  court  erred 
in  refusing  the  testimony  offered  by  de- 
fendant, as  shown  by  the  stenographer's* 
transcript  thereof."  It  will  be  seen  that 
the  particular  ruling  made  by  the  court  for 
which  the  new  trial  is  asked  is  not  shown 
by  the  motion.  The  attention  of  the  court 
is  not  called  to  the  particular  error  com- 
plained of,  and  the  assignment  is  too  in- 
definite. Edmonds  r.  State,  34  Ark.  721; 
ChocUw  A  M.  R.  Go.  r.  Goset,  70  Ark.  427, 
68  S.  W.  879. 

The  first  instruction  given  by  the  court 
does  not»  in  our  opinion,  state  the  law  cor- 
rectly; for  it  tells  the  jury  that  they  should 
find  for  the  plaintiff  if  they  find  from  the 
evidence  that  defendant  did  utter  and  pub- 
lish concerning  the  plaintiff,  as  a  basis  of 
her  action  for  slander,  or  if  he  used,  such 
words  as  amount  to  charge  the  plaintiff 
with  fornication,  or  with  having  been  guilty 
of  fornication,  or  did  utter  or  publish  words 
of  or  concerning  the  plaintiff  which,  in 
their  common  acceptation,  amount  to  such 
a  charge.  Now  it  will  be  noticed  that  the 
part  of  this  instruction  which  we  have 
quoted  in  effect  told  the  jury  to  find  for 
the  plaintiff  if  the  .words  used  by  defend- 
ant amounted  to  charge  plaintiff  with  hav- 
ing been  guilty  of  fornication,  without  re- 
gard to  whether  such  words  w^ere  substan- 
tially the  same  as  those  set  out  in  the  com« 
plaint   or   not.     Under   this    instruction   it 
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would  have  been  the  duty  of  the  jury  to 
find  for  plaintiff  if  the  evidence  had  showed 
that  defendant  had  said  of  the  plaintiff,  an 
unmarried  woman,  that  she  had  permitted 
a  man  to  have  sexual  intercourse  with  her, 
though  no  such  words  were  set  out  in  the 
complaint;  for  such  words  would,  in  effect, 
charge  the  plaintiff  with  fornication.  But 
in  an  action  for  slander  the  plaintiff  must 
prove  that  the  defendant  used  substantially 
the  same  words  as  those  alleged  in  the  com- 
plaint. It  is  not  sufficient  to  prove  that 
the  defendant  made  the  same  charge  against 
the  plaintiff  in  words  substantially  differ- 
ent from  those  alleged,  even  though  of 
equivalent  and  similar  import.  18  Am.  & 
Eng.  £nc.  Law,  p.  1078. 

Nor  do  we  think  that  it  necessarily  fol- 
lows that  the  defect  in  this  instruction  was 
cured  by  the  fact  that  the  law  was  cor- 
rectly stated  in  another  instruction,  given 
at  the  request  of  the  defendant;  for  the 
two  instructions  are,  to  a  certain  extent, 
contradictory.  But  a  consideration  of  the 
evidence  has  convinced  us  that  it  does  not 
fihow  that  the  defendant  uttered  any  words 
tending  to  charge  plaintiff  with  having 
committed  fornication  except  those  set  out 
in  the  complaint.  There  is  evidence  tend- 
ing to  show  that  the  defendant  did  utter 
about  plaintiff  words  substantially  the  same 
as  those  set  out  in  the  complaint.  For  in- 
stance, the  complaint  alleged  that  he  said, 
"There  has  been  a  secret  burial  of  a  child 
at  Hopewell,  and  there  is  no  doubt  about 
its  being  Miss  Rhoda  Nuckolls',''  and  the 
witness  testified  that  he  said,  "There  has 
been  a  secret  burial  of  a  child  at  Hopewell, 
and  there  is  no  doubt  about  its  being  Miss 
Rhoda  Nuckolls'  child."  The  addition  of 
the  word  "child"  to  that  stated  in  the  com- 
plaint did  not  alter  the  meaning.  Again, 
the  complaint  alleged  that  defendant  said, 
"Miss  Rhoda  Nuckolls  has  given  birth  to 
a  child  and  it  was  secretly  buried  at  Hope- 
well," and  the  evidence  showed  the  same 
words  except  those  referring  to  the  burial. 
But  the  words  not  proved  were  not  essen- 
tial to  make  out  the  defamatory  charge. 
The  substance  of  the  charge  was  that  de- 
fendant had  said  that  "Miss  Rhoda  Nuck- 
olls had  given  birth  to  a  child,"  and,  these 
words  being  shown,  the  others  were  im- 
material, for  the  words  proved,  of  them- 
selves, amount  to  a  charge  of  fornication 
when  uttered  about  a  single  woman.  18  Am. 
&  Eng.  Enc.  Law,  p.  1070.  Now,  as  there 
was  evidence  tending  to  show  that  the  de- 
fendant uttered  the  words  set  out  in  the 
complaint,  and  as  the  evidence  does  not 
show  that  he  used  any  other  language 
which  could  be  taken  as  charging  her  with 
fornication,  we  do  not  think  that  the  jury 
4  L.R.A.(N.S.) 


could  have  been  misled  by  the  erroneous 
part  of  this  instruction.  They  must  have 
found  that  the  defendant  uttered  the  lan- 
guage set  out  in  the  complaint;  otherwise, 
their  finding  should,  under  the  instructions, 
have  been  for  defendant.  We  are  therefore 
of  the  opinion  that  no  prejudice  resulted 
from  this  instruction,  though,  theoretically 
considered,  it  is  not  accurate. 

Counsel    contend    with    much    force    that 
the  writing  on  which  the  second   cause  of 
action  was  based  was  a  privileged  communi- 
cation,   and    that    it   cannot   be   made    the 
basis  of  an  action  of  libel.     It  may  be  true 
that,  when  a  communication  is  made  to  an 
officer  with  the  intention  to  aid  him  in  the 
detection  of  crime,  the  courts  will  not  com- 
pel the  officer  to  disclose  the  name   of  the 
informer.     It  was  so  held  in  Worthington 
V.  Scribner,  109  Mass.  487,  12  Am.  Rep.  736. 
When  such  communication  is  in  a  writing 
filed  before  the  proper  officer  aa  the   basis 
of  a  criminal  prosecution,  such  as   an  affi- 
davit showing  the  commission  of  a   crime, 
then  no  action  for  libel  can  be  fiased  upon 
any    pertinent    matter    therein    contained. 
The  remedy  of  the  party  charged,  if  he  have 
any,    is     for     malicious     prosecution.     The 
statement,  being  made  in  the  course  of  a 
judicial    proceeding,    cannot    be    made    the 
basis    of    an    action    for    slander    or    libel, 
whether    malicious    or    not.     Shock    v.    M'- 
Chesney,   4   Yeates,   507,   2   Am.   Dec.    415; 
Hastings   v.   Lusk,  22  Wend.   410,   34   Am. 
Dec.  330;  18  Am.  &  Eng.  Enc.  Law,  p.  1023, 
and  cases  cited.     But  in  this  case  the  libel- 
ous matter  is  not  contained  in  any  affidavit 
or  paper  filed  in  a  judicial  proceeding.     It 
is  not  a  statement  of  fact  within  the  knowl- 
edge of  the  defendant  who  made  it,  but  is 
only   a    statement   of  certain    rumors    con- 
cerning  the   birth   of   a  child,   its   conceal- 
ment, and  burial,  which  he  claims  to  have 
made  to  the  justice  of  the  peace  that  the 
justice  might  order  an  investigation  to  as- 
certain the  facts.     It  is  the  duty  of  every- 
one to  assist  in  the  detection  of  crime,  and, 
if  he  knows  facts  that  tend  to  show  that  a 
crime  has  been   committed,   it  is  not  only 
proper,  but  it  is  his  duty,  to  communicate 
them  to  the  proper  officer.     But^  while  such 
statements  are  privileged,  the  weight  of  au- 
thority  seems   to   show   that    they   are  not 
absolutely   privileged;    for   charges  of  that 
kind  should  not  be  made  recklessly  and  ma- 
liciously, but  in  good  faith,  with  an  honest 
desire  to  promote  justice.     If  made  in  good 
faith,  they  are  privileged;  but,  on  the  other 
hand,    if    made    maliciously,    and    with   no 
probable  cause  to  believe  them  to  ')e  tnie. 
they   are    not    privileged.     This    point   was 
directly  decided  in  the  old  case  of  Bunton 
v.  Worley,  4  Bibb,  38,  7  Am.  Dec.  735,  when 
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it  was  lield  that  words  spoken  to  a  justice 
oa  appllGation  for  a  warrant  for  felony  may 
y  made  the  basis  of  an  action  for  slander 
when   not  made   in  good   faith.      See    also 
O'Donaghue   v.    M'Govcrn,    23    Wend.    26; 
Howard  v.    Thompson,    21    Wend.    319,    34 
Am.  Dec  238;  Sands  t.  Bobison,  12  Smedes 
I   M.    704,   51   Am.   Dec.    132;   Hancock   v. 
BlackwY^l,    139    Mo.    440,    41    S.    W.    205; 
Pierce  ▼.  Oard,  23  Neb.  828,  37  N.  W.  677 ; 
Odgers,  Libel  &  Slander,  220;  Newell,  Def- 
amation, 500;    13    Am.   &   £ng.   Enc.   Law, 
p.   418.    There  are  a   few  cases  that  seem 
to  hold  that  commxmications   of  this  kind 
to    an    officer     are     absolutely     privileged. 
Johnson    v.    Evans,    3    Esp.    32;    Vogel    v. 
Gmaz,  110  U.  S.  311,  28  L.  ed.  158,  4  Sup. 
Ct.     Rep.    12.    The    first    case    mentioned 
al»Te  is  a  very  old  case.    The  last  one  was 
decided  by  the  Supreme  Court  of  the  United 
States.    But  the  decision  in  that  case  was 
based  mainly  on  the  ground  that  it  was  a 
communication  made  to  a  state's  attorney, 
or  public  prosecutor  of  crimes,  in  order  to 
ascertain  whether  certain  facts  constituted 
a    crime.    The    court    held    that    the    com- 
munication  was   as   much   privileged   as   if 
it  had  been  made  to  an  attorney  hired  by 
him.    While   these   cases   do   seem   to   some 
extent  to  sustain  the  contention  of  appel- 
lant»   the    weight   of    authority,    as    before 
stated,  seems  to  show  that  a  communication 
of   the   kind    under    consideration    here    is 
privileged  only  when   made  in   good   faith, 
hut  not  when  made  recklessly,  with  the  in- 
tention to  gratify  personal  malice  towards 
the   plaintiff   or   his   family.     This   is   cer- 
tainly true  where,  as  in  this  case,  the  in- 
formant does  not  state  facts,  but  mere  ru- 
inora,   which    he    might   easily   have    ascer- 
tained to  be  untrue.     It  is  doubtful   if  he 
vaa  under  any  duty  to  voluntarily  repeat 
mere    rumors    of    that    kind    affecting    the 
character  of  an  unmarried  woman,  even  to 
an  officer  of  the  law,  and  if  he  did  so  ma- 
Hoiouely  an  action  would  lie.     The  instruc- 
tion  given    on    this   point   was,   we    think, 
proper,  and  when  the  instructions  are  con- 
sidered as  a  whole,  in  the  light  of  the  evi- 
dence, we  find  no  reversible  error. 

Again,  it  is  said  that  the  judgment  should 
be  reversed  on  acf?ount  of  improper  argu- 
ment of  counsel  for  plaintiff,  who  said  to 
the  jury,  in  his  closing  argument,  "Dr. 
Miller  should  thank  God  that  the  people  of 
tiiat  community  allowed  him  still  to  live." 
^  ftbieetion  lM»ing  made,  the  court  "quietly" 
■aid  to  the  attorney  not  to  make  improper 
remarks.  Afterwards  the  attorney  said: 
"A  man  who  is  guilty  of  such  a  heinous 
erime  ought  not  to  be  permitted  to  live  in 
this  county."  On  objection  being  made, 
the  court  "mildly"  said  to  the  attorney  that 
the  remark  was  improper,  to  which  counsel 


for  plaintiff  reHpouded:  "Your  honor,  I 
say  if  he  is  guilty  he  is  not  fit  to  live  in 
this  county,  and  I  stand  on  that  proposi- 
tion." The  court  overruled  the  objection 
to  this  remark.  It  will  be  noticed  that  the 
prosecuting  judge  sustained  the  objection 
to  all  the  remarks  of  counsel,  except  the 
last.  It  is  true  that  his  language  does  not 
appear  to  have  been  very  emphatic,  but 
the  tone  of  the  voice  has  much  to  do  with 
a  matter  of  that  kind,  and,  though  the  rec- 
ord states  that  the  court  "quietly"  cautioned 
the  attorney  not  to  make  improper  re- 
marks, we  are  not  able  to  say  that  this  re- 
monstrance did  not  clearly  convey  to  the 
jury  the  idea  that  the  argument  was  im- 
proper. If  counsel  desired  to  have  the  jury 
instructed  to  disregard  the  remarks,  or  if 
he  wished  a  more  emphatic  reprimand,  he 
should  have  asked  for  an  instruction  of 
that  kind.  That  brings  us  to  the  last  re- 
mark of  counsel,  to  which  objection  was 
made  and  overruled  in  which  he  said  that,  if 
defendant  was  guilty,  he  was  not  fit  to  live 
in  the  county.  This  was  only  an  expression 
of  the  opinion  of  counsel,  and  intended  to 
convey  to  the  jury  his  idea  of  the  gravity 
of  the  charge  against  the  defendant.  Now 
it  is  often  the  case  that  expressions  of  that 
kind  are  made  in  argument  of  counsel. 
The  law  does  not  confine  counsel  to  a  cold 
statement  of  the  facts  of  the  case.  He  must 
not  misstate  the  facts,  or  undertake  to  sup- 
ply the  place  of  a  witness  by  stating  facts 
not  in  evidence.  But,  to  quote  the  lan- 
guage of  a  recent  case,  he  is  not  required 
to  forego  the  embellishments  of  oratory; 
for,  "stored  away  in  the  property  room  of 
the  profession  are  moving  pictures  in  in- 
finite variety,  from  which  every  lawyer  is 
expected  to  draw  on  all  proper  occasions." 
SUte  V.  Burns,  119  Iowa,  671,  94  N.  W. 
238.  Now  counsel  does  not  say  in  this 
last  remark  that  a  man  guilty  of  that 
crime  ought  not  to  be  permitted  to  live  in 
that  county.  Such  a  statement,  whether 
prejudicial  or  not,  would  be  out  of  place 
and  exceedingly  improper  in  a  court  of 
justice,  as  it  might  be  taken  as  an  indorse- 
ment of  mob  law.  But  in  the  last  attxte- 
ment  he  simply  said  that  he  was  not  fit  to 
live  there.  In  other  words,  he  maintained 
that  a  person  who  would  slander  an  inno- 
cent girl  was  not  a  fit  associate  of  the  peo- 
ple there.  This,  as  we  have  said  before, 
was  only  an  attempt  to  impress  upon  the 
jury  the  gravity  of  the  offense  committed 
against  the  plaintiff,  and,  in  our  opinion, 
furnishes  no  ground  for  reversal. 

There  are  other  errors  complained  of,  but 
after  consideration  thereof  we  are  of  the 
opinion  that  no  prejudicial  error  is  shown 
that  is  raised  by  motion  for  new  trial. 

Judgment  affirmed. 
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Criminal  law — defendant  as  witness— cross 
examination. 

1.  The  defendant,  having  assumed  the 
character  of  a  witness,  was  subject  to  the 
rules  applicable  to  any  witness,  and  ques- 
tions as  to  his  past  life  and  conduct  which 
would  impair  his  credibility  were  not  im- 
proper. 

Instructions — separate  propositions. 

2.  No  error  was  committed  in  refusing 
an  instruction  covering  several  propositions 

Headnotes  by  Johnston,  Ch.  J. 


of  law,  where  the  court  adopted  the  better 
practice  of  giving  each  important   proposi- 
tion in  a  single  mstruction,  and  arranging 
ail  in  logical  order. 
Same — ^pertinency. 

3.  An  instruction  that,  "if  the  jury  be- 
lieve from  the  evidence  that  at  the  time  of 
the  shooting  in  question  the  said  Oda  Miller 
made  an  attack  upon  tne  defendant  with  a 
chair,  under  such  circumstances  as  to  create 
in  the  mind  of  a  reasonably  and  ordinarily 
prudent  man  a  belief  that  he  was  in  danger 
of  being  killed  or  of  receiving  j^reat  bodily 
harm  immediately;  and  if  the  jury  further 
believe  from  the  evidence  that  the  defendant 
at  the  time  did  honestly  believe  that  he  was 
in  imminent  danger  of  receiving  great  bodily 
harm,  and  in  good  faith  shot  to  protect  him- 
self therefrom;  and  if  you  further  believe 
that  the  defendant,  acting  in  good  faith,  did 
not  fire  any  more  shots  than  he  had  a  rea- 


Subject  Note. — Insulting  words  or  conduct 
as  a  provocation  to  homicide. 

L  The  general  and  common-law  rule. 

a.  Statement  of,  154. 

b.  Method  of  killing  as  affecting,  156. 

c.  Character  of  words  or  conduct  as 

affecting,  156. 
XL  Exceptions  and  judicial  modifications. 

a.  Where  mutual  combat  results,  157. 

b.  When  combined  with  an  assault, 

158. 
e.  Rule  that  passion  is  the  control- 
linn:  element,  158. 

d.  Application  to  murder  in  second 

or  lower  degree,  160. 
m.  Statutory  modifications  of  the  rule. 

a.  Under  miscellaneous  provisions, 

161. 

b.  Texas  provision  as  to  insults  to  fe- 

male relatives. 

1.  Terms  of,  163. 

2.  The  insult,  163. 

3.  The  time  of  killing,  164. 

4.  The  person  killed,  165. 

6.  Passion  and  killing  as  a  re- 
sult of  insult,  166. 

6.  Who  are  female  relatives,  167. 

7.  Submission    and    determina- 

tion of  the  issue,  167. 
rV.  Conclusion,  168. 

I.  The  general  and  common -law  rule. 

a.  Statement  of. 

The  common -law  rule,  and  the  general 
rule  or  the  rule  as  it  is  generally  stated'  on 
this  subject,  is  that  asserted  and  acted 
upon  in  State  v.  Buftington,  that,  where 
there  is  an  intent  to  kill,  upon  the  part  of 
a  person  taking  the  life  of  another,  or  when 
the  act  is  one  which  would  otherwise  be 
murder,  no  words  of  reproach,  no  matter 
how  grevious,  or  however  abusive  and  in- 
sulting, are  a  sufficient  provocation  to  free 
the  slayer  from  the  guilt  of  murder. 

The  rule  has  been  announced  and  acted 
upon  by  a  large  number  of  cases.  The  fol- 
lowing either  directly  or  substantially  as- 
4LJl.A.(N.S.) 


sort  it:  Taylor  v.  State,  48  Ala.  180;  Judge 
V.  SUte,  58  Ala.  406,  29  Am.  Rep.  757;  Mit- 
chell V.  State,  60  Ala.  26;  Reese  v.  State, 
90  Ala.  624,  8  So.  818;  Watson  v.  State,  82 
Ala.  10,  2  So.  455;  McKee  v.  State,  82  Ala. 
39,  2  So.  451 ;  Kennedy  v.  State,  85  Ala.  326. 
5  So.  300;  Johnson  v.  State,  102  Ala.  1,  16 
So.  99;  Ellis  v.  State,  120  Ala.  333,  25  So. 
1;  Bondurant  v.  State,  125  Ala.  31,  27  So. 
775;  Teague  v.  State,  120  Ala.  309,  25  So. 
209;  Smith  v.  State,  103  Ala.  4,  15  So.  843; 
Wilson  V.  State,  140  Ala.  43,  37  So.  93;  Nutt 
V.  State,  63  Ala.  180;  Jarvis  v.  State,  138 
Ala.  17,  34  So.  1025;  Thomas  v.  State,  126 
Ala.  4,  28  So.  591;  Felix  v.  State,  18  Ala. 
720;  Ex  parte  Sloane,  95  Ala.  22,  11  So.  14; 
Gompton  v.  State,  110  Ala.  24,  20  So.  119; 
Gilmore  v.  State,  141  Ala.  51,  37  So.  359; 
Raines  v.  State  (Ala.)  40  So.  932;  Kennedy 
V.  State  (Ala.)  40  So.  658;  Allison  v.  State, 
74  Ark.  444,  86  S.  W.  409;  Petty  v.  State 
(Ark.)  89  S.  W.  465;  Dow  v.  State  (Ark.) 
92  S.  W.  28;  People  v.  Freeland,  6  Cal.  96; 
People  V.  Butler,  8  Cal.  435;  People  v.  Tur- 
ley,  50  Cal.  469;  People  v.  Tamkin,  62  Cal. 
469;  People  v.  Murback,  64  Cal.  369,  30  Pac 
608;  State  v.  Harrigan,  9  Houst.  (Del.) 
369,  31  Atl.  1052;  State  v.  Walker,  9  Houst 
(Del.)  464,  33  Atl.  227;  State  v.  Warren,  1 
Marv.  (Del.)  487,  41  Atl.  190;  State  v.  Faino, 
1  Marv.  (Del.)  492,  41  Atl.  134;  State  v. 
Trusty,  1  Penn.  (Del.)  319,  40  Atl.  766; 
State  V.  Draper,  Houst.  Crim.  Rep.  (Del.) 
531;  State  v.  Emory  (Del.)  58  Atl.  1036; 
State  V.  Bell  (Del.)  62  Atl.  147;  Olds  v. 
State,  44  Fla.  452,  33  So.  296;  Ray  v.  State, 
15  Ga.  223;  Buchanan  v.  State,  24  Ga.  282; 
Malone  v.  State,  49  Ga.  210;  Edwards  v. 
State,  53  Ga.  428;  Bird  v.  State,  55  Ga.  317; 
Ross  V.  State,  59  Ga.  248;  Arwood  v.  State, 
59  Ga.  391;  Wortham  v.  State,  70  Ga.  336; 
Hanvey  v.  State,  68  Ga.  612;  Smith  v.  State, 
73  Ga.  31;  Fry  V.  State,  81  Ga.  645,  8  S. 
E.  308;  Boatwright  v.  State,  89  Ga.  140,  15 
S.  E.  21 ;  Lewis  v.  State,  90  Ga.  96,  15  S.  E. 
697;  Chestnut  v.  State,  112  Ga.  366,  37  S.  E. 
384;  Robinson  v.  State,  118  Ga.  198,  44  R. 
E.  985;  Steffy  v.  People,  130  HI.  98,  22  N.  E. 
861 ;  Crosby  v.  People,  137  111.  325.  27  N.  K. 
49;  Friederich  v.  People,  147  HI.  310,  85  N. 
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loiuble  right  to  belleTe,  under  the  circum- 
iUBces  in  which  he  was  placed,  was  neces- 
uij  to  protect  himself  or  his  wife  from 
death  or  great  bodily  harm,  then  you  should 
find  the  defendant  not  guilty/' — ^was  perti- 
nent and  correct. 
Same— heat  of  paaaion. 

4.  In  the  alwenoe  of  a  request  for  a  defi- 
nition of  tiie  words  ''in  the  heat  of  passion/' 
the  omission  to  give  one  is  not  ground  for 
refenaL 
Sime— defendant  as  witness. 

.3.  An  instruction  that  "the  defendant  is 
a  competent  witness  in  his  own  behalf,  and 
that  they  oaTe  a  right  to  consider  his  evi- 
denee,  and  are  to  give  it  such  faith  and  cred- 
it is  they  may  believe  it  entitled  to  re- 
ceive,** when  considered  in  connection  witu 
^ber  instmctions  given,  did  not  imply  that 
m  consideration  of  defendant's  evidence 
was  optional  with  the  jury. 


Homicide — ^words  as  provocation. 

6.  Mere  words,  however  abusive  and  in- 
sulting, will  not  justify  an  assault,  nor  con- 
stitute a  sufficient  provocation  to  reduce  to 
manslaughter  what  would  otherwise  be  mur- 
der. 

Instructions — ^sufficiency. 

7.  Points  of  law  applicable  to  the  case 
in  defendant's  requests  are  foimd  to  be  in- 
cluded in  the  instructions  given  to  t4ie 
jury. 

(July  7,  1905.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Ellsworth  County 
convicting  him  of  murder.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Charles  J.  Evans  and  Ira  E.  Lloyd, 
for  appellant: 
.  A  killing  committed  under  the  influence  of 


£.472;  Murphy  v.  State,  31  Ind.  611;  Boyle 

T.  SUte.  105  Ind.  469,  55  Am.  Rep.  218,  5 

N.  E.  203;  State  v.  Hockett,  70  Iowa,  442, 

30  X.  W.  742;  Rapp  v.  Com.  14  B.  Mon.  614; 

'  trell  V.  Com.  13   Kv.  L.  Rep.  305,  17  S. 

W.  149;  Sawyers  v.  Com.  18  Ky.  L.  Rep.  657, 

^  S.  W.  136;  Cook  v.  Com.  10  Ky.  L.  Rep. 

J-ii.  8  S.  W.  872;  Donnellan  v.  Com.  7  Bush, 

^^6:  Sute  V.  Conerly,  48  La.  Ann.  1664,  21 

So.  192;  State  v.  Daniels,  49  La.  Ann.  954, 

22  So.  415;  Com.  v.  York,  9  Met.  93,  43  Am. 

i>c.  373;  Com.  v.  Webster,  5  Cush.  296,  62 

Am.  Dec.  711;  State  v.  Shippey,  10  Minn. 

m,  88  Am.  Dec.  70,  Gil.   178;   Preston  v. 

Sute,  25  Miss.  383;   State  v.  Howard,  102 

Mo.  m,  14  S.  W.  937;  State  v.  Brown,  64 

ifo,  367;  SUte  v.  Starr,  38  Mo.  270;  State  v. 

Ellis.  74  Mo.  207,   Affirming   11   Mo.   App. 

587:  State  v.  Elliott,  98  Mo.  150,  11  S.  W. 

m:  sute  V.  Berkley,  109  Mo.  665,  19  S. 

W.  192;  State  v.  Sanson*.  116  Mo.  1,  22  S. 

W.  617;  State  v.  Martin,  124  Mo.  514,  28  S. 

W.  12;  Stote  v.  Hurdspeth,  150  Mo.  12,  51 

8.  W.  483;  State  v.  Atchley,  186  Mo.  174, 

84  S.  W.  984;  State  v.  Gordon.  191  Mo.  114, 

«  S.  W.  1(B5;   State  v.  Anderson,  4  Nev. 

^'.  State  V.  Raymond,  11  Nev.  98;  State 

T.Crozier.  12  Nev.  300;  Clifford  v.  State,  60 

V  J.  L.  287,  37  Atl.  1101 ;  State  v.  Blair, 

'-  N'.  J.  L  J.  346;  People  v.  Kelly,  113  N.  Y. 

^',21  N.  E.  122;  People  v.  Carlton,  115  N. 

Y.  618.  22  N.  E.  257;  State  v.  Tackett,  8  N. 

^  11  Hawks)  210;  State  v.  Merrill,  13  N.  C. 

f2  Dev.  L.)  269;  State  v.  Jarrott,  23  N.  C. 

'1  Ired.  L)  76;  State  v.  Carter,  76  N.  C.  20; 

^tale  V.  Barfield.  30  N.  C.  (8  Ired.  L.)  344; 

^Ute  T.  Savage,  78  N.  C.  520;  State  v.  Mc- 

^>in,  92  N.   C.    812;    Com.    v.    Crozier,    1 

Btewst.  (Pa.)   349;   Com.  v.  Drum,  58  Pa. 

Jj  Com.  V.  Bell,  Addiaon  (Pa.)   156,  1  Am. 

^'  298;  State  v.  Jacobs,  28  S.  C.  29,  4  S. 

}  799;  State  v.  Workman,  39  8.  C.  151,  17 

^  E.  894;  Williams  v.  State,  3  Heisk.  376; 

•'ohnson  v.  State,   11   Lea,  47;   Johnson  v. 

^tate,  27  Tex.  758;  Boyett  v.  State,  2  Tex. 

%.  93;  Ck)re  v.  State,  26  Tex.  App.  624, 

«» S.  W.  242;  Hatchell  v.  State  (Tex.  Crim. 

m-)  U  S.  W.  234;    State  v.  Martin,  30 

^«- 216  11  Am.  Rep.  567;  United  States 
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V.  Wiltberger,  3  Wash.  C,  C.  515,  Fed.  Cas. 
No.  16,738 :  United  States  v.  Carr,  1  Woods, 
480,  Fed.  Cas.  No.  14,732;  United  States  v. 
Travers,  2  Wheeler,  C.  C.  504,  Fed.  Cas,  No. 
16,537;  Allen  v.  Uniteo  States,  164  U.  S.  492, 
41  L.  ed.  528,  17  Sup.  Ct.  Rep.  164:  R,  v. 
Campbell,  4  Boston  L.  Rep.  131;  Reg.  r. 
Noon,  6  Cox,  C.  C.  137;  Reg.  v.  Welsh,  11 
Cox,  C.  C.  336;  Ueg.  v.  Rothwell,  12  Cox,  C. 
C.  145;  Watts  v.  Brains,  1  Cro.  Eliz.  pt.  2, 
p.  778. 

And  it  is  likewise  the  common-law  rule, 
and  the  general  rule, — or  at  least  the  rule  as 
generally  stated, — that  indecent  and  provok- 
ing actions  or  gestures  expressive  of  con- 
tempt or  reproach  do  not  furnish  provoca- 
tion sufficient  to  reduce  a  killing  in  resent- 
ment therefor  below  the  grade  of  murder. 
People  V.  Olsen,  4  Utah,  413,  11  Pac.  577; 
State  V.  Walker ;  State  v.  Warren ;  State  v. 
Faino;  State  v.  Trusty;  State  v.  Draper; 
State  V.  Emory;  Malone  v.  State;  Edwards 
V.  State;  Hanvey  v.  State,  and  Chestnut  v. 
State,-~«upfia;  Phelps  v.  State,  75  Ga.  671; 
Boatwright  v.  State;  Crosby  v.  People; 
Rapp  V.  Com."  and  State  v.  Starr, — supra; 
State  V.  Elliott  90  Mo.  350,  2  S.  W.  411; 
State  V.  Raymond;  Com.  v.  Bell;  State  r. 
Barfield;  State  v.  McNeil;  and  Boyett  r. 
State, — supra;  Lanure's  Case,  1  Hale,  P.  C. 
456. 

As  a  general  rule  it  requires  an  assault 
or  personal  violence  to  constitute  adequate 

Srovocation  to  reduce  homicide  from  mur- 
er  to  manslaughter.  State  v.  Bulling,  106 
Mo.  204,  16  S.  W.  367.  16  S.  W.  830;  State 
V.  Ellis,  11  Mo.  App.  687;  Reese  v.  State,  90 
Ala.  624,  8  So.  818;  Vance  v.  State,  70  Ark. 
272,  68  S.  W.  37;  Wortham  v.  State,  70  Ga. 
336;  State  v.  Elliott,  11  Ohio  Dec.  Reprint, 
332;  Reg.  v.  Welsh,  supra. 

Provocation  by  words  can  only  reduce  the 
grade  of  a  homicide  from  murder  in  the  first 
degree  to  murder  in  the  second.  State  v. 
Gartrell,  171  Mo.  489,  71  S.  W.  1046;  Smith 
V.  State,  103  Ala.  4,  16  So.  843. 

Though  precisely  the  same  state  of  mind 
which,  when  produced  by  a  blow,  will  con- 
stitute a  killing  manslaughter,  is  produced 
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sudden  passion  produced  by  adequate  provo- 
cation is  manslaughter,  and  not  murder. 

State  V.  Grugin,  147  Mo.  39,  42  L.R.A.  774, 
71  Am.  St.  Rep.  553,  47  S.  VV.  1058:  21  Am. 
&  £ng.  Enc.  Law,  2d  ed.  p.  173,  and  authori- 
ties cited;  Smith  v.  State,  83  Ala.  26,  3  So. 
551;  Maher  v.  People,  10  Mich.  220,  81  Am. 
Dec.  781;  State  v.  Davis,  50  S.  C.  405,  62 
Am.  St.  Rep.  837,  27  S.  E.  905;  Haile  v. 
State,  1  Swan,  248;*  People  v.  Calton,  5 
Utah,  451,  16  Pac.  902. 

Messrs.  C.  C.  Coleman,  Attorney  General, 
Dallas  Grover,  and  Grattan  &  Grattan  for 
appellee. 

Johnston,  Ch.  J.,  delivered   the   opinion    of 
the  court: 
Gecyrge  M.  Buffington  was  charged  with 


the  felonious  kilhng  of  Oda  Miller,  and  con- 
victed of  murder*  in  the  second  decree.  Be- 
cause of  the  failure  to  charge  the  jury  on 
the  lower  degrees  of  the  oiTense,  that'  con- 
viction was  set  aside.  State  v.  Buffington,, 
66  Kan.  706,  /2  Pac.  213.  On  the  uew  trial 
he  was  again  found  guilty  of  murder  in  the 
second  degree,  and  has  again  appealed^  The 
facts  were  quite  fully  set  out  in  the  first  de- 
cision, and  the  testimony  in  the  second  trial 
appears  to  have  been  substantially  the  same 
as  on  the  first;  showing  that  Miller  ^was  an 
employee  of  the  defendant,  and  that  the 
tragedy  grew  out  of  a  dispute  between  them 
as  to  whether  Miller  and  other  of  the  hired 
men  were  entitled  to  pay  for  working  a 
quarter  of  a  day  more  than  was  credited  to 
them  by  the  defendant.    The  testimony  of- 


by  such  grievous  and  degrading  words  of  re- 
proach as  are  naturally  and  justly  calcu- 
lated to  produce  that  state  of  mind,  the  in- 
stant killing  of  the  person  using  such  words 
in  such  a  state  of  mind  is  murder.  State 
V.  Ellis,  74  Mo.  207. 

And  evidence  as  to  provocation  by  words, 
in  a  prosecution  for  homicide,  does  not  call 
for  an  instruction  on  manslaughter.  State 
v.  Gartrell,  supra;  State  v.  Spivey,  132  N.  C. 
989,  43  S.  £.  475. 

And  refusal  of  the  court,  in  a  prosecution 
for  homicide,  to  submit  to  the  jury  the  ques- 
tion of  provocation  by  actual  violence  in 
connection  with  provocation  by  opprobrious 
epithets,  is  not  error  where  there  is  no  evi- 
dence of  provocation  caused  by  violence. 
State  V.  Martin,  124  Mo.  514,  28  S.  W.  12. 

Nor  does  the  fact  that  one  person  wrote  a 
libel  against  members  of  the  family  of  an- 
other mitigate  the  act  of  the  latter,  of  aid- 
ing and  abetting  in  the  killing  of  the  for- 
mer, from  murder  to  manslaughter.  State 
V.  Elliott,  11  Ohio  Dec.  Reprint,  332. 

b.  Method  of  killing  as  affecting. 

The  rule  that  no  words  of  reproach,  how- 
ever grievous,  and  no. provoking  actions  or 
gestures  expressive  of  contempt  or  reproach, 
constitute  sufficient  provocation  to  reduce  a 
homicide  from  murder  to  a  lower  degree,  is 
esi)ecially  applicable  where  a  deadly  weapon 
i.s  used  in  the  killing,  or  where  it  is  done  by 
an  act  apparently  dangerous  to  human  life. 
State  V.  Davia.  50  S.  C.  405,  62  Am.  St.  Rep. 
837,  27  S.  E.  905;  State  v.  Levelle,  34  S.  C. 
120,  27  Am.  St.  Rep.  799,  13  S.  E.  319;  State 
V.  Mcintosh,  39  S.  C.  97,  17  S.  E.  446;  State 
V.  Warren,  1  Marv.  (Del.)  487.  41  Atl.  190; 
Malone  v.  State,  49  Ga.  210;  Smith  v.  State, 
7.S  (^.a.  31:  Beauchamp  v.  State,  6  Blackf. 
299;  Clifford  v.  State,  60  N.  J.  L.  287,  37  Atl. 
1101;  People  v.  Kelly,  113  N.  Y.  647,  21  N. 
E.  122;  State  v.  Merrill,  13  N.  C.  (2  Dev.  L.) 
269;  State  v.  Elliott,  90  Mo.  350,  2  S.  W. 
411:  State  v.  Elliott,  11  Ohio  Dec.  Reprint, 
332;  People  v.  Olsen,  4  Utah,  413,  11  Pac 
577;  United  States  v.  Carr,  1  Woods,  48(1 
Fed.  Cas.  No.  14,732. 

And  neither  written  nor  spoken  calumnv 
4L.R.A.(N.S.) 


against  a  man  or  members  of  his  family,  no 
matter  how  grievous  it  may  be  la  cha.ractei\ 
can  reduce  an  intentional  homicide  done 
with  a  deadly  weapon  from  murder  to  man- 
slaughter. State  V.  Elliott,  11  Ohio  Dec. 
Reprint,  332. 

The  use  of  a  dangerous  weapon  under 
provocation  of  words  only  is  always  evi- 
dence of  malice  aforethought.  Beauchamp 
v.  State,  supta. 

Malice  is  presumed  from  the  nature  of  the 
instrument  used  and  the  absence  of  legal 
provocation.     State  v.  Merrill,  si^pra. 

And  provocation  by  words  alone  will  not 
reduce  homicide  from  murder  to  a  lower  de- 
gree where  the  retaliation  for  the  provoca- 
tion was  by  an  act  apparently  dangerous 
to  life  or  with  a  deadly  weapon,  though 
only  a  slight  punishment  was  intended. 
Boatwright  v.  State,  89  Ga.  140,  15  S.  E.  21. 

While  opprobrious  words  may  justify  a 
simple  assault  or  an  assault  and  battery, 
they  will  not  justify  an  attack  with  a 
deadly  weapon,  made  in  a  manner  likely  to 
produce  death.  Mathews  v.  State  ,'Ga.l  54 
S.  E.  196;  Butler  v.  State,  92  Ga.  601,  19  8. 
E.  51. 

c.  Character  of  words  or  conduct  as  affect- 
ing. 

As  we  have  seen,  the  character  of  words 
or  conduct  is  of  no  importance  on  the  ques- 
tion of  their  sufficiency  as  a  provocation, 
under  strict  application  of  the  general 
rule.  They  will  not  reduce  a  homicide  from 
murder  to  manslaughter,  however  grievous, 
however  abusive,  or  however  insulting,  they 
may  be.     See  supra,  I.  a,  b. 

And  the  rule  that  opprobrious  words  or 
conduct  do  not  constitute  sufficient  provoca- 
tion to  reduce  homicide  from  murder  to 
manslaughter  is  not  affected  by  the  fact 
that  the  words  or  conduct  in  question  were 
designed,  or  such  as  to  warrant  the  belief 
that  they  were  designed,  to  provoke  a  dif- 
ficulty.    Williams  v.  State,  3  Heisk.  376. 

So,  the  application  of  the  rule  is  not  af- 
fected by  the  fact  that  the  words  and  con- 
duct consisted  of  threats  and  menaces. 
Edwards  v.  State,  53  Ga.  428;  Ross  v.  State, 
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fered  by  the  state  is  to  the  effect  that,  in 
djacussiiig  this  claim  with  one  Shepard,  the 
defendant  made  a  remark  imputing  blame  to 
MiUer,  or  rather  to  the  effect  that  he  had 
shirked  in  his  work.  Miller/  who  was  in  an 
adjoining  room,  came  into  the  room  where 
defendant  was,  saying:  'liook  here,  old 
nuiD.  You  don't  know  who  you're  talking 
about.  I  will  ^^  you.**  Buffington,  who 
vas  sitting  in  a  rocking-chair,  said  to  Mil- 
ler: -Get  out  of  here,  Oda.  I  don't  want 
anything  to  do  with  you."  Shepard  then  in- 
terposed, saying  to  Miller:  ''Leave  the  old 
atan  alone.  We.  can  settle  this  without 
trouble.*'  Miller  then  turned  aside,  when 
the  defendant  said:  "Get  out  of  here,  Oda, 
or  I  will  shoot  hell  out  ot  you."  Miller  then 
t4»k  hold  of  the  back  of  the  rocking-chair, 


tipping  it  forward;  and  the  defendant  slid 
out  of  it,  going  down  on  one  knee  by  the 
side  of  an  open  satchel,  in  which  was  a  load- 
ed revolver,  which  he  seized.  His  wife,  who 
had  come  into  the  room,  threw  her  arms 
about  his  neck,  saying,  "Oh,  don't  do  that, 
George!"  and  placed  her  body  between  him 
and  Miller.  While  in  these  positions,  Miller, 
who  had  lifted  the  chair  in  front  of  him, 
said,  ''Get  out  of  the  way,  old  lady,  and  1 
will  fix  him;"  and  just  then  defendant  tired 
a  shot  at  Miller,  which  was  quickly  followed 
by  a  second  one,  and  Miller  in  the  mean- 
time fell  forward  ^igainst  the  defendant. 
Two  other  shots  were  fired  into  his  body. 
Immediately  after  the  shooting  Miller  was 
found  dead,  and  four  bullet  holes  were  dis- 
covered in  his  body, — one  in  his  breast  and 


50  Ga.  248;  Hawkins  ▼.  State,  26  Ga.  207, 
71  Am.  Dec.  166;  lianvey  v.  State,  68  Ga. 
612;  Phe.ps  V.  State,  76  Ga.  571;  Chestnut 
T.  Sute,  112  Ga.  366,  37  S.  E.  384;  State  v. 
S»tt,  26  N.  C.  (4  Ired.  L.)  409,  42  Am.  Dec. 
148:  State  v.  Leonard,  6  La.  Ann.  420;  State 
T.  Brown,  64  Mo.  367;  State  v.  Ellis,  11  Mo. 
App.  387,  Affirmed  in  74  Mo.  207;  State  v. 
Howard,  102  Mo.  142,  14  S.  W.  937;  SUte 
T.  Blair,  2  N.  J.  L.  J.  346;  Territory  v.  An- 
derson, 4  N.  M.  213,  13  Pac.  21;  Davis  v. 
sute,  37  Tex.  Crim,  Rep.  371,  36  S.  W. 
3S8;  Ewing  v.  SUte  (Tex.  Crim.  4pp.)  42 
S.  W.  381;  Johnson  v.  State,  27  Tex.  768; 
Wall  V.  sute,  18  Tex.  683,  70  Am.  Deo. 
301 

And  the  rule  that  threaU  and  menaces  do 
sot  furnish  an  adequate  provocation  to  re- 
duee  homicide  from  murder  to  manslaughter 
ii  especially  applicable  where  the  person 
killed  was  unarmed,  and  neither  making  nor 
attempting  any  violence  upon  the  accused, 
It  the  time  of  the  killing.  Hawkins  v. 
State,  25  Ga.  207,  71  Am.  Dec  166. 

Thns  the  act  of  one  person,  of  telling  an- 
other to  dry  up  and  go  off  or  he  would  make 
Itim,  famishes  no  provocation  sufficient  to 
ndoee  the  killing  of  the  former  by  the  lat- 
ter from  murder  to  manslaughter.  Abram 
T.  State.  36  Tex.  Crim.  Rep.  44,  35  S.  W.  389. 
And  the  act  of  a  husband,  upon  being  in- 
fonned  of  improper  conduct  upon  the  part 
of  his  father-in-law  toward  his  wife,  of  tell- 
Jag  him  to  leave  the  country  or  he  would 
kill  him,  is  not  such  a  legal  provocation  as 
vill  reduce  the  act  of  the  father-in-law,  of 
killing  his  son- in-law,  from  murder  to  man- 
»lau*rhter.     Davis  v.  SUte,  supra. 

And  evidence  that  the  deceased  had  made 
some  remarks  about  the  accused  to  the  ef  • 
feft  thst  he  had  been  abusing  his  sister,  and 
Alio  some  threats  against  him,  is  sufficient 
^  warrant  an  instruction  in  a  prosecution 
for  homicide  that  no  language  used  by  the 
d««ated  would  justify  the  accused  in  taking 
^  Ufe.  sute  V.  McOollum,  119  Mo.  469,  24 
8.  W.  1021. 

.80,  uncommunicated  threats  should  be 
giTen  no  weight  in  a  prosecution  for  homi- 
^  in  esUbUshing  manslaughter,  or  in 
(Hiti^tinir  its  vuniBhinent,  since  unknown 


facts  cannot  oonstituU  constituent  elements 
of  adequaU  cause.  Levy  v.  SUte,  28  Tex. 
App.  203,  19  Am.  St.  Rep.  826,  12  S.  W.  696. 
And  the  word  "menace,"  within  the  mean- 
ing of  the  rule  that  neither  threaU  nor  men- 
aces are  adequate  provocation  to  reduce 
homicide  from  murder  to  manslaughter,  is 
synonymous  with  the  word  "threat,"  and  is 
not  distinguished  from  threat  by  word  of 
mouth  upon  being  applied  to  a  threat  by  act 
or  demonstration.  Lynch  v.  People,  33  Colo. 
128,  79  Pac.  1016. 

II.  Exceptions    and   judicial    modification.^. 

a.  Where  mutual  combat  results. 

The  rule  that  words  of  reproach  and  con- 
tempt do  not  constitute  adequate  provoca- 
tion to  reduce  a  killing  in  resentment  there- 
of from  murder  to  manslaughter  does  not 
applv  where,  as  a  result  of  8uch  words,  the 
parties  become  suddenly  heated,  and  engage 
in  a  mutual  combat,  fighting  on  equal  terms, 
and  death  results  in  the  combat.  State  v. 
Hill.  20  X.  C.  629  (4  Dev.  &  B.  L.  491)  34 
Am.  Dec.  396;  Caruthes  v.  SUte,  96  Ga.  343, 
22  8.  E.  837;  Pennsylvania  v.  Biron,  4  Dall. 
126,  1  L.  ed.  769. 

While  insulting  language  will  not  of  itself 
constitute  a  provocation  which  will  mitigate 
a  killing  in  resentment  from  murder  to 
manslaughter,  if  one  person  uses  indecent 
language  to  another,  and  the  latter  there- 
upon strikes  the  former,  but  not  mortally, 
and  the  former  then  strikes  the  latter,  and 
then  the  latter  kills  the  former,  the  stroke 
by  the  former  is  deemed  a  new  provocation. 
and  the  killing  is  manslaughter  only.  SUte 
V.  Way,  38  8.  C.  333,  17  S.  E.  39. 

And  where  the  evidence  in  a  prosecution 
for  homicide  tends  to  show  that  the  killing; 
was  the  result  of  a  sudden  quarrel,  an  in- 
struction should  be  siven  with  relation  to 
the  grades  of  homicide  lower  than  murder. 
State  V.  Berkley,  92  Mo.  41,  4  S.  W.  24. 

And  an  instruction  in  such  a  prosecution, 
that,  though  the  elements  of  self-defense 
were  not  present,  yet,  if  the  fatal  shot  was 
fired  by  the  accused  in  a  sudden  heat  of  pas- 
sion, or  on  a  sudden  quarrel,  believing  his 
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three  in  his  back.  Defendant  asked  some  of 
the  men  to  take  Miller's  body  from  his 
room,  and,  as  no  one  did  so,  he  went  in, 
seized  hold  of  Miller's  feet,  and  dragged  the 
body  face  downwards  out  of  the  room  and 
upon  a  porch,  where  it  remained  all  night, 
and  until  the  coroner  came  on  the  following 
day.  There  is  testimony  of  coarse  and  harsh 
statements  made  by  the  defendant  after  the 
killing  as  to  the  corpse  and  its  disposition. 
There  is  testimony  that  he  told  a  witness 
that  in  the  scuffle,  "I  grabbed  for  my  gun, 
and  finally  I  got  my  gun,  and  as  soon  as  I 
got  my  gun  I  knew  he  was  a  dead  man." 
The  defendant  claims  that  Miller  nuide  an 
unprovoked  attack  upon  him,  and  for  his 
own  protection  it  appeared  to  be  necessary 
to  shoot  and  kill  him.    There  is  the  further 


claim  that  his  wife  was  nut  trying  to  pre- 
vent him  from  using  the  revolver  when  she 
threw  her  arms  around  his  neck,  but  placed 
herself  between  him  and  Miller  to  shelter 
him  from  an  assault  which  Miller  was  mak- 
ing upon  him  with  the  uplifted  rocking- 
chair.  The  state  contends  that  Miller  merely 
used  the  chair  as  a  shield  as  against  the  bul- 
lets of  defendant's  gun. 

A  number  of  exceptions  were  taken  to  ml- 
ings  upon  testimony.  The  defendant  was 
placed  upon  the  witness  stand  and  testified 
upon  his  own  behalf;  and,  upon  cross-exam- 
ination, inquiry  was  made  as  to  past  difiScul- 
ties  of  a  like  character  with  that  under  in- 
vestigation. Of  this  he  complains.  Having 
assumed  the  character  of  a  witness,  he  was 
subject  to  the  rules  applicable  to  any  wit- 


life  to  be  in  danger,  it  is  manslaughter,  and 
not  murder,  is  favorable  to  the  accused,  and 
not  subject  to  objection  by  him.  State  v. 
Jackson,  32  S.  C.  27,  10  S.  E.  769. 

And  a  verdict  for  manslaughter  is  sus- 
tained by  evidence  that  the  deceased  walked 
in  the  hiffhwav  with  an  ax  on  his  shoulder, 
preceded  i)y  his  two  sons,  to  a  place  where 
the  accused  and  his  son  were  sitting  in  a 
wagon,  and  that  accused  made  insulting  re- 
marks to  them,  and  that  deceased's  sons 
started  to  return  with  rocks  in  their  hands, 
and  that,  as  the  accused's  son  started  to 
drive  away,  the  accused  slid  off  the  wagon 
and  struck  deceased  upon  the  head  with  a 
wagon  stake,  killing  him.  Bennyfield  v. 
Com.  16  Ky.  L.  Rep.  321,  22  S.  W.  1020. 

Though  the  statute  provides  that  provo- 
cation by  words,  threats,  menaces,  or  con- 
temptuous gestures,  shall  in  no  case  De  suf- 
ficient to  free  the  person  killing  another 
from  the  guilt  of  murder,  if  the  parties  en- 
gaged in  a  quarrel  suddenly  fight  without 
weapons,  both  entering  into  the  fight  with 
equal  willingness,  and  one  happens  to  kill 
the  other,  it  is  manslaughter  only,  though 
it  happens  that  the  slayer  was  the  one  who 

fave  the  first  blow.    Stokes  v.  State,  18  Ga. 
7. 

And  if  a  killing  was  done,  though  without 
legal  provocation,  upon  a  sudden  falling  out, 
but  with  an  instrument  not  calculated  to 
produce  death,  the  jury  may  infer  a  want  of 
malice,  so  that  it  would  be  regarded  as  vol- 
untary manslaughter  only;  but  if  it  was 
done  with  a  deadly  weapon,  it  would  be 
murder,  the  weapon  used  being  controlling 
as  to  the  intent  and  malicious  motive. 
Smith  V.  Stote,  73  Ga.  31. 

But  the  rule  that,  where  parties  become 
suddenly  heated,  and  engage  immediately  in 
mortal  combat,  fighting  upon  equal  terms, 
and  one  kills  the  other,  the  homicide  is  mit- 
igated to  manslaughter,  applies  only  to 
equals,  and  not  to  the  case  of  a  white  man 
and  a  slave,  where  the  slave  kills  the  white 
man.  State  v.  Jarrott,  23  N.  O.  (1  Ired.  L.) 
76. 

b.  When  combined  with  an  assault. 

An  assault  too  slight  in  itself  to  be  a  nif- 
4L.R.A.(N.8.) 


ficient  provocation  to  reduce  a  homicide  in 
resistance  thereof  from  murder  to  man- 
slaughter may  become  such  by  being  coupled 
with  insulting  words.  Reg.  v.  Smith,  4 
Fost.  &  F.  1066;  Reg.  v.  Sherwood,  1  Car.  & 
K.  556;  State  v.  ElUott,  98  Mo.  150,  11  S. 
W.  566;  SUte  v.  Hudspeth,  150  Mo.  12,  51 
S.  W.  483;  State  v.  Howard,  102  Mo.  142, 
14  S.  W.  937. 

And  insulting  words,  in  consequence  of 
which  an  assault  was  made,  may  be  given  in 
evidence  in  a  prosecution  therefor,  as  tend- 
ing to  explain  the  acts  of  the  assailant. 
State  V.  Elliott,  98  Mo.  160,  11  S.  W.  566; 
Turner  v.  State  (Tex.  Crim.  App.)  46  S.  W. 
830. 

So,  where  insulting  words  were  used  by 
one  person  to  another,  which  resulted  in 
an  assauH  which  caused  death,  it  is  mate- 
rial to  inquire  who  was  the  aggressor  in  the 
altercation  in  which  the  abusive  .words 
which  constituted  the  provocation  were 
spoken.  And  an  instruction  in  a  prosecu- 
tion for  the  killing  is  properly  refused  where 
it  permits  no  inquiry  on  that  question. 
Smith  V.  State,  103  Ala.  4,  15  So.  843. 

Provocation  by  mere  words  is  insufiieient 
to  reduce  homicide  from  murder  to  man- 
slaughter, though  accompanied  by  the  draw- 
ing of  a  knife  however,  where  no  attempt 
was  made  to  use  it.  Edwards  r.  State,  53 
Ga.  428. 

c.  Rule  that  passion  is  the  controlling  ele- 
ment. 

Many  of  the  more  modem  cases  have  dis- 
played a  tendency  toward  rejecting  or  modi- 
fying the  general  rule  that  opprobrious 
words  and  conduct  are  not  a  sufficient  prov- 
ocation to  reduce  murder  to  manslaughter 
so  far  as  it  makes  the  presence  or  absence  of 
physical  violence  the  test,  by  an  attempt  to 
make  the  question  of  murder  or  manslaugh- 
ter turn  upon  the  existence  or  nonexistence 
of  sufficient  passion  properly  aroused;  the 
means  by  which  the  passion  was  excited  be- 
ing regarded  as  immaterial  so  long  as  they 
were  of  a  nature  naturally  calculated  to  ex- 
cite such  passion. 

Under  this  rule,  an  insult,  though  .offered 
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lu^.  and  questions  as  to  his  past  life  and 
eondoct  which  would  affect  or  impair  his 
credibility  were  not  improper.  The  extent 
to  which  siieh  an  examination  may  go  is 
lai]gely  a  matter  of  discretion  with  the  trial 
court  SUte  t.  Pfefferle,  36  Kan.  90,  12 
Pac.  406;  State  v.  Wells,  54  Kan.  161,  37 
Pac.  1005;  State  v.  Greenburg,  59  Kan.  406, 
53  Pac.  61. 

The  questions  askpd  Mrs.  Buffington  are 
sot  deemed  to  be  outside  of  the  boundaries 
of  legitimate  cross-examination. 

Objections  were  made  to  many  of  the  rul- 
ings of  the  court  in  instructing  the  jur7. 
Most  of  the  criticisms  of  the  charge  are  di- 
rected at  the  refusal  of  requested  instruc- 
tions. Of  those  refused,  many  were  correct 
statements  of  the  law,  but  thej  were  fairly 


covered  by  the  instructions  given  by  the 
judge  in  phraseology  of  his  own.  The  of- 
fense, as  well  as  the  inferior  degrees  of  the 
same,  was  distinctly  defined,  and  the  points 
of  law  arising  under  the  evidence  were  fully 
and  carefully  stated  in  separate  proposi- 
tions. In  those  requested,  a  number  includ- 
ed several  propositions  in  a  single  instruc- 
tion, but  the  court  adopted  the  better  prac- 
tice of  giving  each  important  proposition  in 
a  separate  instruction,  and  arranged  them  in 
logical  order,  so  they  could  be  correctly  un- 
derstood and  applied.  For  Instance,  the 
sixth  request,  which  was  refused,  presented 
certain  elements  which  would  reduce  the  of- 
fense from  murder  to  manslaughter,  and 
also  related  to  self-defense.  In  several  of 
the  instructions  given,  the  court  pointed  out 


ia  words,  is  entitled  to  the  same  effect,  by 
«av  of  reducing  a  killing  by  the  person  in- 
fulted  of  the  insulter  from  murder  to  man- 
ikughter,  as  an  insult  by  way  of  assault, 
where  it  was  of  such  a  nature  as  to  excite 
the  passions  of  the  mass  of  men,  and  as  to 
enthrall  their  reason.  State  v.  Grugin,  147 
Mo.  39,  42  L.R.A.  774,  71  Am.  St.  Rep.  553, 
47  S.  VV.  1058. 

And  opprobrious  epithets,  under  some  cir- 
cnmstances,  may  be  left  to  the  jury  to  de- 
termine whether  they  constitute  a  reason- 
able provocation  to  reduce  a  homicide  from 
murder  to  manslaughter.  State  v.  Huds- 
peth, «upra. 

Thus  opprobrious  words  or  conduct  used 
with  reference  to  the  wife  of  a  person 
Diually  tend  to  excite  in  him  the  fiercest  of 
passions,  and  are  a  sufficient  provocation  to 
mitigate  a  killing  from  murder  to  man- 
•iaii?hter.  Stott  v.  Com.  17  Kv.  L.  Rep,  308, 
2SJ  S.  W.  141. 

And  evidence  in  a  prosecution  for  homi- 
nde,  tending  to  show  that  the  accused,  on 
■he  day  before  the  killing,  received  from  ap- 
I»Tently  reliable  sources  information  con- 
fprning  actions  and  statements  of  the  de- 
based in  relation  to  the  wife  of  the  accused 
»hich  ivx>uld  naturally  excite  and  arouse  the 
tiereest  of  passions,  and  that  he  became  very 
sioeh  excited  and  angry,  and  so  continued 
'P  to  the  time  of  the  killing,  warrants  and 
squires  an  instruction  to  the  jury  on  the 
aw  of  manslaughter.    Ibid. 

So.  a  slanderous  charge  by  a  person  after- 
^fd«  killed,  that  the  person  who  killed  him 
Bttintained  improper  relations  with  two  un- 
married cousins  who  were  members  of  his 
'amily,  and  that,  with  the  assistance  of  his 
^f*.  he  kept  a  house  of  ill  fame,  is  directly 
•^ItTilated  to  provoke  ungovernable  passion 
«d  anger,  and  is  a  sufficient  ground  to  re- 
Jnce  the  killing  of  the  sUinderer  from  mur- 
«T  to  manslaughter  though  no  assault  was 
a««.  Massie  v.  Com.  16  Ky.  L.  Rep.  790, 
^  8.  W.  871. 

And  where  a  father  is  informed  that  his 
•J^JJJg  d*Bghter,  just  budding  into  woman- 
™Jd,  had  been  ravished  by  his  son-in-law 
»hiie  under  the  supposed  protection  of  his 
V^f:^and,  upon  asking  the  son-in-law  why 
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he  had  done  it,  the  son-in-law  replied  that 
he  would  do  as  he  pleased  about  it,  it  should 
be  left  to  the  jury,  in  a  prosecution  against 
the  father  for  killing  the  son-in-law,  to  say 
whether  or  not  the  circumstances  consti- 
tuted a  reasonable  provocation;  and,  if  so, 
the  father  should  be  found  guilty  of  no 
higher  offense  than  manslaughter.  State  v. 
Grugin,  supra. 

But  an  instruction,  in  a  prosecution  for 
homicide,  as  to  voluntary  manslaughter, 
based  upon  the  theory  that  the  killing  was 
done  because  of  an  insult  to  a  fenuile  rela- 
tive of  the  slayer,  is  not  required  or  war- 
ranted by  evidence  that,  in  a  conversation 
between  the  parties  immediately  prior  to 
the  killing,  some  words  passed  between  them 
which  the  witnesses  present  did  not  under- 
stand, where  the  conversation  was  in  an  or- 
dinary tone  of  voice  and  there  was  nothing 
indicating  any  feeling  of  passion.  Warner 
V.  Com.  27  Ky.  L.  Rep.  219,  84  S.  W.  742. 

So,  a  provocation  by  words  mav  be  at- 
tended by  special  circumstances  which  will 
render  it  sufficient  to  mitigate  a  homicide 
resulting  therefrom  to  manslaughter.  Reg. 
V.  Rothwell,  12  Cox,  O.  C.  145. 

And  foul  and  opprobrious  language  in  con- 
nection with  vexatious  acts  and  conduct 
may  be  a  sufficient  provocation  to  reduce  a 
resulting  killing  from  murder  to  man- 
slaughter if  they  are  of  such  a  character  as 
usually  excite  the  passions  of  the  mass  of 
men  so  as  to  enthrall  their  reason;  whether 
or  not  they  are  such  being  a  question  of  fact 
for  the  jury.    Seals  v.  State,  3  Baxt.  466. 

Thus,  while,  as  a  general  rule,  nothing 
short  of  blows  is  a  sufficient  provocation  to 
reduce  homicide  from  murder  to  man- 
slaughter, there  may  be  words  of  reproach 
so  aggravating  when  uttered  by  a  slave  to  a 
white  person  as  to  excite  in  the  white  man 
the  temporary  fury  which  negatives  the 
charge  of  malice;  and  this  is  the  rule  with- 
out reference  to  the  personal  merit  or  de- 
merit of  the  white  man.  State  v.  Jarrott, 
23  N.  C.  (1  Ired.  L.)  76. 

And  if  a  person  having  a  hatchet  in  his 
hand  said  to  another,  "You  damned  son  of  a 
bitch,  I  am  going  to  chop  your  brains  out 
with  this  hatchet,"  and  advanced  upon  him 
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tne  distinctions  between  murder  in  the  sec- 
ond degree  and  the  several  degrees  of  man- 
slaughter, and  in  other  instructions  the  jury 
were  advised  how  far  the  defendant  might 
go  in  repelling  an  attack;  presenting  every 
phase  of  the  law  of  self-defense  applicable 
to  the  case.  Among  those  on  this  subject, 
and  which  largely  embraced  the  points  of 
the  refused  request,  was  the  following: 
*'(33)  If  the  jury  believe  from  the  evidence 
that  at  the  time  of  the  shooting  in  question 
the  said  Oda  Miller  made  an  attack  upon 
the  defendant  with  a  chair  under  such  cir- 
cumstances as  to  create  in  the  mind  of  a 
reasonably  and  ordinarily  prudent  man  a 
belief  that  he  was  in  danger  of  being  killed 
or  of  receiving  great  bodily  harm  immedi- 
ately; and  if  the  jury  further  believe  from 


the  evidence  that  the  defendant  at  the  time 
did  honestly  believe  that  he  was  in  immi- 
nent danger  oi  receiving  great  bodily  harm, 
and  in  good  faith  shot  to  protect  himself 
therefrom;  and  if  you  further  believe  that 
the  defendant,  acting  in  good  faith,  did  not 
fire  any  more  shots  than  he  had  a  reasonable 
right  to  believe,  under  the  circumstances  in 
which  he  was  placed,  was  necessary  to  pro- 
tect himself  or  his  wife  from  death  or  great 
bodily  harm, — then  you  should  find  the  de- 
fendant not  guilty."  It  is  contended  that  in 
the  refusal  of  several  requests  the  Jury  were 
not  permitted  to  consider  or  make  due  al- 
lowance for  the  effects  of  sudden  passion  ex- 
cited by  an  attack  upon  the  defendant.  This 
criticism  is  hardly  justified.  In  the  twen- 
tieth instruction  the  attention  of  the  jury 


witn  it  drawn  to  strike,  and  'then  threw  it 
at  him,  whereupon  the  latter  shot  and  killed 
the  former  in  the  excitement  produced  by 
the  epithet  and  threats,  and  but  for  such 
provocation  the  shooting  would  not  have  oc- 
curred, the  slayer  is  guilty  of  manslaughter 
only;  and  failure  so  to  instruct  the  jury  in 
a  prosecution  for  the  killing  is  fatal  error. 
State  V.  Garrison,  147  Mo.  557.  49  S.  W.  608. 

So,  whether  abusive  language  used  in  the 
presence  of  a  person's  family  and  at  his 
table,  in  connection  with  other  vexatious 
conduct,  was  sufficient  to  produce  such  ex- 
citement and  passion  as  would  mitigate  the 
killing  of  the  offender  to  manslaughter,  is  a 
question  of  fact  for  the  jury,  to  be  deter- 
mined under  proper  instructions.  Seals  v. 
SUte,  3  Baxt.  459. 

i*nd  where  a  wife  declares  to  her  husband 
that  she  will  have  no  more  to  do  with  him, 
and  tiiat  in  the  future  she  will  not  perform 
her  marital  duties,  and  that  she  has  been 
false  to  him  once  and  will  be  so  again;  and 
he  thereupon  strikes  her,  and  the  blow 
causes  her  death. — it  is  a  question  for  the 
jury,  in  a  prosecution  for  the  killing,  wheth- 
er the  provocation  is  such  as  would,  from 
the  standpoint  of  an  ordinary  man,  justify 
him  in  striking  her;  and,  if  it  is  such  a  prov- 
ocation, the  killing  is  manslaughter  only. 
Reg.  V.  Rothwell,  supra. 

So,  i'l  Cora.  V.  Hourigan,  89  Ky.  305,  12  S. 
VV.  550,  it  was  held  that  an  instruction  with 
reference  to  voluntary  manslaughter  was 
properly  modified  by  striking  out  the  asser- 
tion thnt  mere  words,  h'^wever  opprobrious 
or  insulting,  are  not  sufficient  provocation 
to  reduce  a  killing  from  murder  to  man- 
slaughter. 

Nor  is  the  efllcacy  of  insulting  language 
or  conduct,  or  an  insulting  charge  made  by 
the  deceased  against  the  accused,  as  a 
ground  for  reducing  the  killing  by  the  ac- 
»»use(?  of  the  defeased  from  murder  to  man- 
slaughter, affected  by  the  question  whether 
or  not  the  charge  was  true  or  false,  or 
whether  or  not  the  accused  assented  to  the 
truth  of  it;  and  no  inquiry  as  to  either  fact 
shculd  be  permitted  in  a  prosecution  for  the 
killing.  Massie  v.  Com.  16  Ky.  L.  Rep.  790, 
29  S.  W.  871. 
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And  the'  simple  fact  that  the  killing  wa-^ 
done  with  a  deadly  weapon  will  not  affect 
the  case  if  the  blow  was  struck  under  ade- 
quate provocation.    Seals  v.  State,  supra. 

Mor  is  the  right  to  be  there,  of  a  man  who 
went  upon  the  premises  of  another  to  arrest 
him  for  a  felony,  having  knowledge  that  s 
felony  had  been  committed,  destroyed  by  the 
fact  that  while  there,  under  provocation  bv 
words  by  the  person  sought  to  be  arrested 
and  in  hot  blood,  he  killed  him;  and  the 
jury,  in  a  prosecution  for  the  killing,  should 
be  instructed,  upon  request,  that  he  did  not 
thereby  become  a  trespasser.  State  v.  Gni- 
gin,  14/  Mo.  39,  42  L.R.A.  774,  71  Am.  St 
Rep.  663,  47  S.  W.  1058. 

d.  Application  to  murder  in  second  or  lower 
degree. 

While  mere  words,  no  matter  how  insult- 
ing or  abusive,  cannot  of  themselves  reduce 
a  killing  from  murder  to  manslaughter,  if 
one  without  provocation  grossly  abuses  or 
insults  another,  and  the  latter  kills  him  in 
resenting  the  insult,  the  jury,  in  a  prosecu- 
tion for  the  killing,  may  consider  the  insult 
in  determining  whether  there  was  a  wilful, 
deliberate,  malicious,  and  premeditated  kill- 
ing, constituting  mur<ier  in  the  first  degree. 
Watson  V.  State,  82  Ala.  10,  2  So.  465. 

And  words  or  conduct  which  are  not  a 
legal  provocation,  but  which  are  well  cal- 
culated to  arouse,  and  do  arouse,  sudden  pas- 
sion, may  be  sufficient  to  modify  homicide 
from  murder  in  the  first  degree  to  murder  in 
the  second  or  a  lower  degree.  North  Caro- 
lina V.  Gosnell,  74  Fed.  734;  Ex  parte  Sloane, 
96  Ala.  22,  11  So.  14;  AGtchell  v.  State,  60 
Ala.  26;  Petty  v.  State  (Ark.)  89  S.  W.46n: 
State  V.  Williams,  186  Mo.  128,  84  S.  W. 
924;  State  v.  Kotovsky,  74  Mo.  247;  State 
V.  Berkley,  109  Mo.  665,  19  S.  W.  192;  SUte 
V.  Hudspeth,  160  Mo.  12,  61  S.  W.  483. 

If  an  insult  by  words  is  of  such  a  chamc- 
ter  as  is  reasonably  calculated  to  kindle 
passion  and  provoke  sudden  resentment,  and 
if  it  appears  that  it  had  this  effect,  and  that 
a  homicide  was  traceable  solely  to  the  in- 
fluence of  passion  kindled  by  the  insult, 
then  the  killing  cannot  be  said  to  be  wilful, 
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vas  directly  called  to  this  subject,  and  they 
were  told  that,  since  the  killing  was  ad- 
mitted, it  was  important  to  consider  wheth- 
er the  kUling  was  purposely  and  maliciously 
Uone,  without  justification  and  excuse,  *'and 
not  done  in  the  heat  of  passion,  upon  a  sud- 
den and  sufficient  provocation,  before  reason 
had  time  to  resume  its  sway."  In  the 
tventy-first  inatruction  the  court,  in  de- 
scribing a  malicious  killing,  eliminated  one 
done  in  a  sudden  transport  of  passion  under 
sufficient  proYOcation.  In  the  twenty-sixth, 
twenty-seTenth,  and  twenty-eighth  instruc- 
tions the  court  presented  the  different 
phases  of  the  law  in  respect  to  the  taking 
o{  life  in  the  heat  of  passion;  telling  the 
joiy  how  that  element  reduced  the  grade 
of  the  offense  and  measured  the  defendant's 


responsibility.  In  these  instructions  this 
branch  of  the  case  was  fairly  presented  to 
the  jury. 

There  is  complaint  that  the  words  "in  the 
heat  of  passion"  were  not  defined;  but  it 
may  be  noted  that  the  court  was  not  asked 
to  define  them.  It  may  well  be  doubted  if 
there  is  any  necessity  for  defining  a  phrase 
which  is  in  such 'common  use  as  the  one  in 
question.  The  words  were  doubtless  used 
by  the  legislature  and  by  the  court  In  their 
general  and  popular  signification,  and  it  is 
hard  to  conceive  that  they  were  not  correct- 
ly understood  by  the  jury.  It  at  least  may 
be  said  that,  in  the  absence  of  a  request  for 
a  definition  of  the  words,  the  omission  to 
give  one  is  not  ground  for  a  reversal. 

Instead  of  giving  a  requested  instruction 


malicious,  deliberate,  and  premeditated  so 
a»  to  be  murder  in  the  first  degree,  but  will 
be  murder  in  the  second  degree.  Ex  parte 
Sloane,  Mcpro. 

And  insult  by  mere  words  may,  when 
tcted  upon  and  when  not  provoked,  be 
weighed  with  the  other  evidence  by  a  jury 
in  a  prosecution  for  homicide,  in  determin- 
ing whether  the  murder  was  in  the  first  or 
in  the  second  degree.  Watson  v.  State,  82 
Ala.  10,  2  So.  466. 

Thus,  evidence  that  deceased  called  the 
iivuMMl  a  bllELck  son  of  a  bitch,  and  quarreled 
with  him  about  a  woman,  and  warned  him 
not  to  continue  meddling  with  her,  and 
*ln'ok  his  finder  in  the  face  of  the  accused, 
and  that  a  furious  personal  affray  resulted, 
—warrants  an  instruction,  in  a  prosecution 
tor  a  resulting  homicide,  defining  just  prov- 
ocation.   State  V.  Roee,  14  Mo.  App.  667. 

And  when  there  is  evidence  in  such  a  pros- 
KQuon  of  degrading  language  addressed  by 
the  deeeased  to  the  accused,  and  of  attending 
dreomstanoej)  well  calculated  to  produce 
that  sudden  rage  which  would  be  incon- 
*i«teirt  with  deliberation,  the  court  should 
tfH  the  jury  that  the  provocation  and  pas- 
sion, if  established  by  the  evidence,  do  as 
matter  of  law,  reduce  the  crime  to  murder 
in  the  second  degree,  and  leave  it  to  them  to 
'ietermine  whether  such  provocation  and 
passion  did  in  fact  exist.    Ibid. 

Insulting  language  will  not  mitigate  a 
kilUn*  from  murder  in  the  first  to  murder  in 
^he  second  de^ee.  however,  where  there  is 
*uffidCTit  evidence  of  a  formed  design  to 
*how  that  the  homicide  was  deliberate  and 
premeditated.     Watson  v.  State,  supra. 

And  provocation  by  words  which  will  re- 
<iQce  the  grade  of  a  homicide  from  murder  in 
the  first  to  murder  in  the  second  degree 
ninat  be  caused  by  the  words  of  the  victim, 
Jttd  not  by  rumors  or  reports.  State  v. 
Lewis,  14  Mo.  App.  191. 

5for,  if  a  person  provokes  a  difficulty,  or 
pvn  t  first  insult  to  another,  should  aq  in- 
«Ithig  reply  be  considered  as  mitigating 
the  offense  of  his  act  of  killing  the  person 
•^king  it,  so  as  to  reduce  it  to  murder  in 
«ei«ond  d^:ree.  Watson  v.  SUte.  supra. 
What  words  of  reproach  and  attendant 
*UIA(N.S.)  11 


circumstances  will  be  deemed  a  just  cause  of 
provocation,  and  constitute  a  homicide  com- 
mitted in  resentment  thereof  murder  in  the 
second  desree,  is  in  every  oase  a  question  of 
law  for  the  court.  State  v.  Ellis,  74  Mo. 
207. 

But  whether  the  state  oi  mind  necessary 
to  make  a  killing  murder  in  the  second  de- 
gree was  in  fact  superinduced  by  provoca- 
tion by  words,  and  actually  existed  at  the 
time  of  the  killing,  is  a  question  of  fact  for 
the  jury.    Ibid. 

III.  Statutory  modifications  of  the  rule. 

a.  Under  miscellaneous  provisions. 

Where  it  is  provided  by  statute,  as  in 
Texas,  that  any  condition  or  circumstance 
which  is  capable  of  creating,  and  does  create, 
sudden  passion,  such  as  anger,  rage,  sudden 
resentment,  or  terror,  rendering  the  mind  in- 
capable of  cool  reflection,  whether  accompa- 
nied by  bodily  pain  or  not,  is  adequate 
cause;  if  a  person,  on  account  of  abuse 
helped  iiDon  him  by  another,  voluntarily 
slays  the  latter  in  a  sudden  heat  of  passion 
engendered  by  the  abuse,  taken  in  connec- 
tion with  previous  wrongs  done  him  by  the 
deceased;  and  the  combined  circumstances 
are  of  such  a  character  as  to  render  the 
mind  of  the  slayer  incapable  of  cool  reflec- 
tion, the  killing  is  manslaughter.  Bonnard 
V.  State,  25  Tex.  App.  173,  8  Am.  St  Rep. 
431,  7  S.  W.  882;  Wadlington  v.  State,  19 
Tex.  App.  266. 

And  the  statutory  rule,  as  applied  to  a  kill- 
ing in  a  sudden  heat  of  passion  engendered  by 
abuse,  taken  in  connection  with  previous 
wrongs,  is  not  affected  by  an  express  stat- 
utory declaration  that  no  insulting  words  or 
gestures,  unaccompanied  by  violence,  are 
adequate  cause;  since,  though  one  of  several 
causes  alone  and  independent  of  the  others 
may  not  be  deemed  adequate,  yet  all  com- 
bined and  existing  conjointly  with  one  an- 
other may  be  adequate  cause.  Wadlington 
V.  State,  supra. 

And  an  assault  made  by  the  person  after- 
wards killed,  upon  the  slayer  a  short  time 
before  the  killing,  and  repeated  threats  by 
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that  the  jury  could  not  disregard  the  testi- 
mony of  the  defendant,  the  court  told  them 
"that  the  defendant  is  a  competent  witness 
in  his  own  behalf,  and  that  they  have  a 
right  to  consider  his  evidence,  and  are  to 
give  it  such  faith  and  credit  as  they  may 
believe  it  entitled  to  receive."  It  is  con- 
tended that  the  language  that  they  "have  a 
right  to  consider  his  evidence"  implies  that 
they  may  use  their  discretion  as  to  whether 
they  shall  or  shall  not  consider  it.  Al- 
though not  the  best  form  of  expression,  we 
do  not  think  that  it  conveys  the  idea  that 
the  consideration  of  the  defendant's  evi- 
dence waH  optional  with  the  jury,  because 
in  the  same  instruction  they  are  specifically 
told  to  give  his  evidence  such  faith  and 
credit  as  they  believe  it  is  entitled  to  re- 
ceive. The  general  instruction  given  as 
to  weighing  the  evidence  in  the  case  makes 
no  exception  of  his,  and  it  is  impossible  to 
think  that  the  iury  understood  that  they 
could  overlook  his  testimony. 

The  defendant  has  no  reason  to  complain 
of  the  instructions  as  to  malice,  or  as  to  tlie 
definition  of  the  term. 

The  court  instructed  the  jury  "that  no 
words,  however  abusive  and  insulting,  will 


justify  an  assault,  or  will  constitute  a  suffi- 
cient provocation  to  reduce  to  maiislaugfater 
what  would  otherwise  be  murder."  The  in- 
struction is  both  appropriate  and  correct, 
and  within  the  authorities.  Murphy  v. 
State,  31  Ind.  611 ;  Boyle  v.  SUte,  105  Ind. 
469,  55  Am.  Rep.  218.  5  N.  E.  203  ;  Crosby  v. 
People,  137  111.  325,  27  N.  E.  49;  People  v. 
Kelly,  113  N.  Y.  647,  21  N.  E.  122;  Allen  v. 
United  States,  164  U.  S.  492,  41  L.  ed.  .V2S. 
17  Sup.  Gt.  Rep.  154;  21  Am.  db  Kng.  Enc. 
Law,  2d  ed.  p.  179. 

Other  criticisms  of  the  instructions  are 
made,  which  have  been  considered,  but 
which  are  not  deemed  to  be  material.  The 
evidence  did  not  \^-arrant  the  submission  of 
an  instruction  as  to  manslaughter  in  the 
second  degree,  and  it  would  have  been  error 
to  have  charged  the  jury  upon  that  grade  of 
the  offense.  Upon  the  whole  case,  the  court 
is  of  the  opinion  that  no  prejudicial  error 
was  committed  in  the  trial  of  the  case^  and 
that  there  is  sufficient  evidence  to  sustain 
the  verdict  of  the  jury. 

The  judgment  will  be  affirmed. 

Burch,  J.,  did  not  sit,  having  been  of 
counsel.    All  the  other  Justices  concur. 


the  former  to  take  the  latter's  life,  even 
after  a  peace  bond  had  been  required  of  him, 
and  a  meeting  between  them  at  an  unusual 
place  upon  the  premises  of  the  slayer,  fur- 
nish a  basis  for  adequate  cause  to  engender 
passion  in  the  mind  of  a  man  of  ordinary 
temper,  making  it  necessary  to  charge,  in  a 
prosecution  for  the  killing,  on  the  subject  of 
manslaughter.  Schauer  v.  State  (Tex.  Crim. 
App.)  60  S.  W.  249. 

So,  uImisivo  hiii^n^e.  accompanied  by  an 
advance  with  a  drawn  knife,  may  be  suf- 
ficient to  reduce  the  killing  of  the  person 
using  such  language  from  murder  to  nian- 
slaughter.  (iray  v.  State  (Tex.  Urim.  App.) 
83  S.  W.  705. 

And  where  two  persons  act  together  in  ill- 
will  toward  another,  insulting  language  or 
conduct  addressed  to  him  by  one  of  them  is 
properly  regarded  as  the  act  of  both.  Willis 
V.  State  (Tex.  Crim.  App.)  90  S.  W.  1100. 

To  reduce  homicide  from  murder  to  man- 
slaughter because  of  provocation  by  the  use 
of  insulting  words,  under  such  a  statute, 
however,  the  killing  must  have  taken  place 
immediately  upon  their  utterance.  Evers  v. 
State,  31  Tex.  Crim.  Rep.  318,  18  L.R.A.  421, 
37  Am.  St.  Rep.  811,  20  S.  W.  744. 

And  it  is  necessary  not  only  that  the  ade- 
quate cause  existed  to  produce  anger,  rape, 
resentment,  or  terror  in  a  person  of  ordinary 
temper,  sufficient  to  render  the  mind  inca- 
pable of  cool  reflection,  but  audi  a  state  of 
mind  must  actually  exist  at  the  time  of  the 
killing.    Eane«i  v   State,  10  Tex.  App.  421. 

And  a  bare  threat  without  any  act  indica- 
tive of  an  intention  of  carrying  it  into  exe- 
cution is  not  adequate  cause  to  excite  such 
anger,  rage,  sudden  resentment,  or  terror  at 
4L.R.A.(N.S.) 


renders  the  mind  incapable  of  reflection, 
made  by  the  sCatute  a  ground  for  reducing 
a  homicide  from  murder  to  manslaughter. 
Johnson  ▼.  State,  27  Tex.  768. 

Nor  can  an  insulting  remark,  made  by  a 
person  afterwards  killed  to  and  in  the  pre^«- 
ence  of  the  person  who  killed  him,  avail  the 
slayer  as  a  ground  for  mitigation  of  the  kill- 
ing from  murder  to  manslaughter,  wherf. 
after  it  was  made,  he  went  away,  and  re- 
turned only  when  he  was  dared  to  do  so  bv 
the  other.    Evers  v.  State,  supra. 

So,  heat  of  passion,  within  the  meaning 
of  a  statutory  provision  defining  man- 
slaughter in  a  named  degree  to  be  the  invol- 
untary killing  of  another  by  means  neither 
cruel  nor  unusual,  in  the  heat  of  passion  in 
any  other  eases  than  those  which  are  de- 
clared by  statute  to  be  excusable  homicid^*,  af- 
fords the  intended  protection,  whether  it  was 
produced  by  words  or  acts  of  provocation 
such  as  are  naturally  calculated  to  produce 
it.  Wilson  V.  People,*  4  Park.  Crim.  Rep.  610. 

A  statutory  provision  like  that  of  Ala- 
bama, making  the  use  of  opprobrious  words 
or  abusive  language  an  extenuation  or  jus- 
tification for  an  assault  brought  on  thereby, 
however,  applies  to  assault  and  battery  only, 
and  not  to  homicide.   Prior  v.  State,  77  Ala.  .V'. 

And  the  equivalent  circumstances  referred 
to  in  a  statutory  provision  like  that  of 
Georgia,  making  actual  assault,  or  other 
equivalent  circumstances,  adequate  cause  to 
reduce  a  homicide  from  murder  to  man- 
slaughter, do  not  include  words,  threats, 
menaces,  and  contemptuous  gestures.  Find- 
lev  V.  State  (Ga.)  54  S.  E.  106;  Edwards  v. 
State,  53  Ga.  428. 

But,  while  words,  threats,  menaces,  sn^^ 
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(vntemptuous  gestures  are  not  equivalent 
rimunstances  to  an  actual  assault  which 
will  reduce  a  killing  from  murder  to  man- 
slaughter, what  circunistances  will  present 
tbe«e  equivalents,  and  justify  an  excitement 
of  psssion,  and  exclude  all  idea  of  deliber- 
ation or  malice,  is  a  question  for  the  jury 
in  s  prosecution  for  homicide,  to  be  deter- 
mined in  accordance  with  the  standard  laid 
down  by  law.    Findley  v.  State,  supra. 

And  an  inaccurate  instruction  to  the  ef- 
fect that  the  equivalent  circumstances  which 
will  reduce  a  homicide  from  murder  to  man- 
slaughter must  correspond  somewhat  in 
their  character  with  an  actual  assault  or  an 
attempt  to  commit  a  serious  personal  injury 
is  not  a  ground  lor  reversal,  where  no  prov- 
oYtion  appears  in  the  evidence  except  one 
bf  words,  threats,  or  menaces.  Edwards  v. 
State,  supra. 

So.  where,  as  in  Georgia,  the  statute  pro- 
vides that  provocation  by  words,  threats, 
menaces,  or  contemptuous  gestures  shall  in 
BO  case  be  snflScient  to  free  a  person  killing 
another  from  the  ^It  of  murder,  no  words, 
^iovever  opprobrious,  and  no  passion  caused 
thereby,  however  great,  can,  when  consid- 
ered alone,  reduced  a  homicide  from  murder 
10  manslaughter.  Fry  v.  State,  81  Ga.  645, 
8  S.  E.  3m: 

Nor  will  provocation  by  threats  be  suffi- 
fient  in  any  case  to  free  the  person  threat- 
ened from  guilt  of  murder,  and  reduce  the 
<Time  to  manslaughter,  where  he  kills  the 
threatener.   Jackson  v.  State,  46  Ga.  198. 

And  the  fact  that  a  person  has  been  told 
that  another  has  spoken  slanderous  words 
xjnceming  a  noember  of  his  family  will  not 
ndnce  the  act  of  the  former,  of  killing  the 
litter,  from  murder  to  manslaughter.  Perry- 
■M  V.  SUte,  114  Ga.  546,  40  6.  E.  746. 

And  where  it  appears  that  hot  words 
puied  between  the  parties,  and  the  de- 
nawd  drew  his  knife  from  his  pocket,  but 
^  not  opened  it  or  offered  to  use  it,  and 
"^i^  «Ubbed  and  killed  by  the  accused  as  de- 
■ttsed  was  being  taken  from  the  room  by 
•^l^rs  present;  and  a  proper  charge  was  giv- 
|ii  as  to  heat  of  passion,  malice,  express  or 
nplied  and  as  to  murder  and  nmnslaughter, 
-It  is  proper  further  to  charge  that  some- 
thiuif  nwre  is  necessary  than  provocation  by 
^wdi,  threats,  menaces,  or  contemptuous 
^tures.  and  that  such  words,  accompanied 
3y  drawing  a  knife  with  no  attempt  to  use 
^  are  not  sufficient.    Edwards  v.  State,  63 

,  ^.  when  the  circumstances  of  a  case  make 
rt  one  of  manslaughter,  the  statutory  pro- 
^^»n  that  provocation  by  words,  threats, 
^naces.  or  contemptuous  gestures  shall  in 
^  "^se  be  sufficient  to  free  a  person  killing 
woiber  for  such  threats  from  the  guilt  of 
!'""'^*r  cannot  be  regarded  as  providing  by 
jniplication  that  such  a  provocation  may  free 
^im  from  the  crime  of  voluntary  manslaugh- 
^^^-  Taokwn  v.  State,  supra. 
.  And  a  Terdict  of  voluntary  manslaughter 
J^^PTo^ecution  for  homicide  will  not  be  dis- 
l^'J^d  where  H  appears  that  the  deceased 
jw  threatened  the  life  of  the  accused, 
^jwnpon  the  accused  left  the  place  where 
♦LR.A.(X5.) 


the  quarrel  took  place,  and  returned  later 
and  said  he  was  ready  if  deceased  was  going 
to  whip  him,  when  deceased  advanced  upon 
him  pistol  in  hand,  upon  which  accused  shot 
him.    Ibid. 

Nor  will  a  verdict  of  involuntary  man- 
slaughter be  disturbed  where  the  evidence 
shows  that  the  prisoner  was  the  assailant 
upon  provocation  by  words  only,  and  that 
he  began  uy  a  blow  with  a  pitchfork,  and 
that  the  difficulty  terminated  in  another 
stroke  with  the  same  instrument,  producing 
death.    Arwood  v.  State,  59  Ga.  391. 

But  the  meaning  of  such  a  statutory  pro- 
vision is  that,  in  all  cases  of  homicide  in 
which  the  provocation  is  but  words,  the  of- 
fense shall  not  be  reduced  from  murder  to 
manslaughter;  in  cases  of  homicide  where 
the  provocation  consists  of  some  actual  as- 
sault the  offense  may  be  so  reduced.  Stokes 
V.  State,  18  Ga.  17. 

And  where  there  was  an  exchange  of  abus- 
ive words,  resulting  in  the  drawing  of  a 
knife  by  the  deceased  and  hot  blood  in  both 
combatants,  and  an  interval  of  two  hours 
elapsed,  and  then  a  fatal  rencounter  ensued, 
it  18  proper,  in  a  prosecution  for  the  killing, 
to  instruct  the  jury  on  the  law  of  voluntary 
manslaughter.  Williams  v.  State  (Ga.)  54 
8.  E.  108. 

b.  Texas  provision  as  to  insults  to  female 
relatives. 

1,  Terms  of. 

In  Texas  insulting  words  or  conduct  by 
the  person  killed  toward  a  female  relative  of 
the  slayer  is  made,  by  statute,  adequate 
cause  to  reduce  the  offense  of  killing  the  of- 
fender from  murder  to  manslaughter  if  it 
takes  place  at  the  first  meeting  after  the 
slayer  receives  information  concerning  the 
insult.  Jones  v.  State,  33  Tex.  Grim.  Rep. 
492.  47  Am.  St.  Rep.  46,  26  S.  W.  1082 ;  Nor- 
man  v.  SUte,  26  Tex.  App.  221,  9  S.  W.  606; 
Price  V.  SUte,  36  Tex.  App.  403,  37  R.  W. 
743;  Davit  ▼.  SUte,  37  Tex.  Crim.  Rep.  371, 
35  S.  W.  388;  Richardson  v.  SUte,  9  Tex. 
App.  613;  Niland  v.  SUte,  19  Tex.  App.  166. 

2.    The  insult. 

Insulting  language  with  reference  to  a 
female  relative,  which  will  constituU  ade- 
quate cause  for  reducing  the  killing  of  the 
person  uttering  it  from  murder  to  man- 
slaughter, is  not  limited  to  language  used  in 
the  presence  of  the  female  relative.  Hud- 
son V.  State,  6  Tex.  App.  565,  32  Am.  Rep. 
695. 

Nor  need  such  insulting  language  or  con- 
duct be  such  that  the  female  relative  in 
question  would  herself  feel  insulted  or  af- 
fronted. Garrett  v.  SUte,  36  Tex.  Crim. 
Rep.  230,  36  S.  W.  464. 

And  where  the  conduct  sought  to  be  used 
to  mitigate  a  homicide  to  manslaughter  is 
toward  a  female  relative,  and  is  calculated 
reasonably  to  impress  the  male  relative  in- 
terfering that  they  are  engaged  in,  or  about 
to  engage  in,  an  immoral  act,  the  provoca- 
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tion  is  sufficient,  though  the  conduct  is  not 
such  as  to  afford  her  any  personal  grievance. 
Ibid.  Canister  v.  State,  46  Tex.  Crim.  Rep. 
221,  79  S.  W.  24:  Young  v.  State  (Tex. 
Crim.  App.)   69  S.  W.  153. 

So,  to  constitute  adequate  cause  for  the 
reduction  of  a  homicide  from  murder  to  man- 
slaughter insulting  language  with  reference 
to  a  female  relative  need  not  have  been  ut- 
tered in  the  presence  or  hearing  of  the  slay- 
er. Orman  v.  State,  22  Tex.  App.  604,  68 
Am.  Rep.  662,  3  S.  W.  468;  Niland  v.  State, 
19  Tex.  App.  166. 

It  is  enough  that  the  slayer  was  informed 
of  its  utterance,  and  slew  the  utterer  at 
their  first  meeting  after  receiving  such  in- 
formation. Howard  v.  State,  23  Tex.  App. 
265,  5  S.  W.  231;  Doss  v.  State,  43  Tex. 
Crim.  Rep.  551,  67  S.  W.  321. 

And,  where  a  charge  of  murder  is  defended 
on  the  ground  that  it  was  committed  be- 
cause of  insulting  conduct  by  the  deceased 
toward  the  wife  of  the  accused,  he  may 
prove  by  original  evidence  that,  prior  to  the 
killing,  the  wife  communicated  the  fact  of 
the  insult  to  a  witness,  who  in  turn  commu- 
nicated it  to  him.  Jones  v.  State,  38  Tex. 
Crim.  Rep.  87,  /O  Am.  St.  Rep.  719,  40  S.  W. 
807,  41   S.  \V.  738. 

So,  that  the  slayer  received  information  of 
the  alleged  insult,  and  believed  it,  are  the 
essential  ingredientvS  of  adequate  cause;  and 
the  mere  fact  that  no  insult  was  actually 
offered  is  immaterial  where  the  slayer  was 
informed  and  honestlv  believed  that  one  had 
been  offered.  Jones  v.  State,  33  Tex.  Crim. 
Rep.  492,  47  Am.  St.  Rep.  46,  26  S.  W.  1082; 
Brown  v.  State  (Tex.  Crim.  App.)  24  S.  W. 
509;  Messer  v.  State,  43  Tex.  Crim.  Rep.  97, 
63  S.  W.  643;  Melton  v.  State  (Tex.  Crim. 
App.)  83  S.  W.  822;  McAnear  v.  State,  43 
Tex.  Crim.  Rep.  olS,  67  S.  W.  117. 

And  where  a  husband  seeks  to  reduce  a 
homicide  committed  b^  him  to  manslaughter 
on  the  ground  that  it  was  committed  be- 
cause of  insulting  words  and  conduct  by  de- 
roused  toward  hi  a  wife,  which  she  commu- 
nicated to  him,  evidence  that,  before  the  hom- 
icide, she  had  stated  the  facts  to  others,  is 
admissible  to  support  her  testimony,  and  to 
show  that  the  husband  believed  her  state- 
ment and  acted  in  consequence  thereof;  the 
theory  of  the  prosecution  being  that  her  tes- 
timony was  wrongfully  fabricated  solely  to 
aid  in  defense  of  her  husband.  Jones  v. 
State,  38  Tex.  Crim.  Rep.  87,  70  Am.  St.  Rep. 
710,  40  S.  \V.  S07.   41  8.  W.  638. 

And  the  bad  general  reputation  of  the  per- 
son killed,  and  his  reputation  as  a  man  of 
unchaste  habits  toward  women,  are  admis- 
sible in  evidence  upon  an  issue  as  to  whether 
or  not  the  accused  believed  information  re- 
ceived from  his  wife  with  reference  to  in- 
sulting conduct  toward  her,  and  acted  upon 
it.     Ibid. 

So,  the  act  of  one  man  calling  another  a 
son  of  a  bitch  is  not  adequate  cause  to  re- 
duce a  killing  of  the  former  by  the  latter  to 
manslaughter,  under  a  statutory  provision 
making  insulting  words  toward  female  rela- 
tives such  adequate  cause,  since  the  insult  is 
to  the  man  himself,  and  not  to  his  mother. 
4LJl.A.(N.S.) 


Levy  V.  State,  28  Tex.  App.  203,  19  Am.  St 
Rep.  826,  12  S.  W.  596;  Hayman  ▼.  SUt 
(Tex.  Crim.  App.)  83  S.  W.  204;  Simmon 
V.  State,  23  Tex.  App.  653,  6  8.  W.  208 
Driver  v.  State  (Tex.  Crim.  App.)  65  S.  \\ 
528. 

And  a  charge  made  by  one  person  that  st 
other  person  and  his  wife  had  a  venerea 
disease  furnishes  no  ground  for  mitigatioi 
of  the  killing  of  the  former  by  the  latte 
from  murder  to  manslaughter  on  the  ground 
of  insulting  language  to  a  female  relative 
where  the  charge  was  made  directly  to  th 
man.  Townsell  v.  State  (Tex.  Crim.  App. 
78  S.  W.  938. 

Xor  is  the  act  of  a  husband,  of  frequently 
while  his  wife  had  her  menses,  copulating 
with  her  against  her  will  from  three  to  foui 
times  in  a  night,  such  an  insult  by  a  hus^ 
band  to  his  wite  as  will  reduce  the  killing  oJ 
the  husband  therefor  by  a  brother  of  the 
wife  from  murder  to  manslaughter.  Willii 
V.  State    (Tex.  Crim.  App.)    76  8.  W.  790 

To  determine  whether  conduct  of  a  person 
afterwards  killed  was  or  was  not  insulting 
within  the  meaning  of  a  statute  making  in- 
sulting language  or  conduct  toward  a  female 
relative  adequate  cause  to  reduce  the  crime 
of  killing  the  in^ulter  from  murder  to  ma o- 
slaughter,  all  the  testimony  bearing  on  that 
subject,  or  in  any  manner  relating  to  it, 
should  be  taken  into  consideration.  Jone<; 
▼.  State,  33  Tex.  Crim.  Rep.  402,  47  Am.  St. 
Rep.  46,  26  S.  W.  1082. 

3.  The  time  of  killing. 

To  reduce  a  homicide  to  manslaughter 
under  a  statutory  provision  making  inpiilt- 
ing  words  or  conduct  of  the  person  killed 
toward  a  female  relative  of  the  slayer  ade- 
quate cause  so  to  reduce  the  killing,  the  kill- 
ing must  take  place  immediately  upon  the 
uttering  of  the  insulting  words  or  tne  hap- 
pening of  the  insulting  conduct,  or  as  soon 
thereafter  as  the  parties  meet  after  know- 
ledjje  of  the  insult  Pitts  v.  State,  29  Tex. 
App.  374,  16  S.  W.  189;  Hardcastle  v.  State, 
36  Tex.  Crim.  Rep.  666,  38  S.  W.  186;  Hill 
V.  State,  5  Tex.  App.  2;  Howard  ▼.  SUte,  23 
Tex.  App.  265.  6  S.  W.  231;  Melton  v.  State, 
•24  Tex.  App.  47.  5  S.  W.  652;  Willis  v.  StaU 
(Tex.  Crim.  App.)  90  S.  W.  1100;  Green  v. 
State  (Tex.  App.)  12  S.  W.  872;  Stewart  v. 
State  (Tex.  Crira.  App.)  40  S.  W.  499;  Town- 
sell  V.  State  (Tex.  Crim.  App.)  78  S.  W.  938. 

And  an  insult  offered  to  a  female  relative 
in  the  actual  presence  and  hearing  of  the 
slayer  is  not  an  adequate  provocation  to  re* 
duee  his  act  of  killing  the  person  offering  the 
insult  from  murder  to  manslaughter  where 
it  was  not  acted  upon  until  some  time  after* 
wards.    Townsell  v.  State,  supra. 

But  to  render  insulting  words  or  conduct  \ 
toward  a  female  relative  in  the  absence  of, 
and  not  heard  or  seen  by,  the  slayer  suf- 
ficient provocation  to  reduce  homicide  from ' 
murder  to  manslaughter,  the  killing  need| 
not  have  immediately  followed  the  utterance  j 
of  the  insulting  words.  Orman  ▼.  State.  22 
Tex.  Crim.  Rep.  604,  68  Am.  Rep.  662,  3  & 
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W.  468;  Melton  t.  State  (Tex.  Grim.  App.) 
83  S.  W.  822. 

There  is  no  question  of  cooling  time  up  to 
the  time  of  the  first  meeting  of  the  parties 
in  a  prosecution  for  homicide  under  this 
sutnte.  If  it  takes  place  at  the  first  meet- 
ing after  the  information  concerning  the  in- 
nilt  the  law  prescribes  no  limit  to  the  sub- 
si^nce  of  the  passion  engendered  thereby. 
Jones  T.  State,  33  Tex.  Crim.  Rep.  492, 
47  Am.  St.  Rep.  46,  26  S.  W.  1082; 
Miller  t.  SUte.  27  Tex.  App.  63,  10  S. 
W.  445;  Crews  v.  State,  34  Tex.  Grim.  Rep. 
633,  31  a  W.  373;  Eanes  v.  State,  10  Tex. 
Apo.  421 :  Niland  v.  State,  19  Tex.  App.  166. 
Though  a  charge  with  reference  to  cooling 
time  is  harmless  error  where  a  proper  and 
pertinent  charge  upon  manslaughter  based 
opon  such  words  and  condnet  is  given. 
Crews  T.  State;,  eupra. 

To  be  manslaughter,  and  not  murder,  un- 
der this  provision,  the  killing  need  not  have 
taken  plaee  under  the  immediate  influence 
of  sudden  passion.  Orman  v.  State,  22  Tex. 
App.  604,  68  Am.  Rep.  662,  3  8.  W.  468. 

And  the  jury  should  not  be  limited  in 
their  finding  to  a  provocation  arising  at  the 
time  of  the  difficulty.  Tucker  v.  State 
Tex.  Crim.  App.)  50  S.  W.  711;  Williams  v. 
SUte,  24  Tex.  App.  637,  7  S.  W.  333;  Max- 
well V.  SUte  (Tex.  Crim.  App.)  56  S.  W. 
62;  Niluid  V.  State,  supra. 

Nor  is  the  length  of  the  period  of  time 
intenrening  between  apprisal  of  the  insult 
nd  the  first  meeting  with  the  insult er  ma- 
terisl  OB  the  question  of  the  sufficiency  of 
tht^  provocation  to  reduce  the  desree  of  the 
frime  of  killing  the  person  offenng  the  In- 
sult, where  the  provocation  and  the  proper 
itate  of  mind  upon  the  part  of  the  slayer 
•^<»i!!t.  Williams  v.  State,  9Upra;  Hudson 
V  Slate.  43  Tex.  Crim.  Rep.  420,  66  S.  W. 

And  the  fact  that  the  meeting  between  a 
v^Tmn  whose  female  relative  had  been  in- 
nlti?<!  and  the  person  ofi^ering  the  insult  was 
•'•t  rasual.  but  tiiat  the  former  souglit  out 
'^  offender,  does  not  prevent  the  insult 
frr*ni  mitigating  the  offense  of  the  former  in 
killinj?  the  Ntter.  as  a  matter  of  law.  Halli- 
^wton  V.  Sta*«,  32  Tex.  Crim,  Rep.  51,  22  S. 
W.48. 

A  meeting,  within  tne  meaning  of  the 
statntory  provision,  may  be  either  castial  or 
mended;  and  an  instruction  with  reference 
thereto,  in  a  prosecution  for  the  killing,  is 
Jwt  aabject  to  the  objection  that  it  fails  to 
define  the  character  of  the  meeting.  Allen 
»  State,  44  Tex.  Crim.  Rep.  206,  70  S.  W.  85. 

Insolting  language  and  conduct  toward  a 
^^laale  reuitive  of  the  slayer  furnish  no 
iTound  of  mitisration  of  the  oflFensc  in  a 
pnHeention  for  homicide,  however,  where  it 
»ppeaT9  that  the  slayer,  after  being  informed 
of  the  insult,  met  the  person  killed  several 
times  before  he  killed  him.  Bledsoe  v.  State 
'T«.Crim.  App.)  34  S.  W.  120. 

And  a  provocation  by  way  of  an  insult  of - 
^*M  to  a  female  relative,  not  adequate  to 
^iMe  the  killing  of  the  insulter  from  mur- 
^  to  manslanghter  because  not  taken  ad- 
^nuge  of  upon  the  first  opportunity,  can- 
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not  be  coupled  with  insulting  language  or 
conduct  subsequently  indulged  in,  so  as  to 
constitute  adequate  cause.  Hardcastle  v. 
State,  36  Tex.  Crim.  Rep.  555,  38  S.  W.  186. 

Nor  can  it  be  coupled  with  insulting  lan- 
guage or  conduct  toward  another  female  rel- 
ative for  that  purpose.  McComas  v.  State 
(Tex.  Crim.  App.)  72  S.  W.  189. 

Though  an  instruction  in  a  prosecution  for 
homicide  on  the  issue  of  mitigation  as  to  in- 
sulting words  or  conduct  toward  the  daugh- 
ter and  wife  of  the  accused  is  not  objec- 
tionable for  failure  separately  to  charge  on 
insulting  conduct  toward  each.  McComas  v. 
State  (Tex.  Crim.  App.)  81  S.  W.  1212. 

But  though  the  killing  of  the  insulter  by 
a  person  whose  female  relative  had  been  in- 
sulted was  not  at  the  first  meeting  subse- 
quent to  knowledge  of  the  insult,  where  the 
insulting  statements  were  repeated  to  the 
sUyer  upon  his  asking  if  it  were  true  that 
they  had  been  made,  the  repetition  consti- 
tutes a  new  and  aggravated  provocation 
which  may  in  itself  be  adequate  to  reduce 
the  killing  from  murder  to  manslaughter. 
Richardson  v.  State,  28  Tex.  App.  216,  12  S. 
W.  870;  McAnear  v.  State,  43  Tex.  Crim 
Rep.  618,  67  S.  W.  117;  Loyd  v.  State,  46 
Tex.  Crim.  Rep.  533,  81  S.  W.  293. 

And  where  insulting  conduct  or  language 
toward  a  female  relative,  upon  the  part  of 
a  person  who  was  killed,  is  relied  upon  to  re- 
duce the  killing  to  manslaughter,  the  ac- 
cused is  entitled  to  have  the  law  given  to 
the  jury  in  a  prosecution  therefor  with  ref- 
erence to  the  condition  of  his  mind  at  the 
time  of  the  first  meeting  between  him  and 
the  person  killed  after  he  had  learned  of  the 
insulting  conduct  or  language,  and  at  a  time 
of  the  renewal  of  the  statement,  or  an  in- 
dorsement of  the  former  statement  by  the 
deceased.  Tucker  v.  State  (Tex.  Crim.  App) 
60  S.  W.  711. 

Nor  does  the  fact  that  the  accused  and  tht. 
deceased  had  a  meeting  after  the  wife  of  the 
accused  had  informed  him  that  deceased  had 
solicited  intercourse  with  her.  and  requested 
her  to  kiss  him,  prevent  an  acquittal  on  the 
charge  of  murder  in  a  prosecution  against 
the  accused  for  killing  deceased,  and  a  con- 
viction of  manslaughter,  whore  the  wife 
further  informed  the  accused,  subsequent  to 
such  meeting,  of  an  attempt  of  the  deceased 
to  ravish  her,  and  the  killing  occurred  after 
the  second  communication;  since  this  would 
be  a  sufficient  cause  if  the  necessary  passion 
was  engendered.  Venters  v.  State  (Tex. 
Crim.  App.)  83  S.  W.  832. 

The  term  "meet"  as  used  in  this  statute, 
signifies  that  the  parties  were  Drought  into 
such  proximity  as  would  enable  the  slayer 
to  act  in  the  premises,  whether  armed  or  un- 
armed. Brown  v.  State,  45  Tex.  Crim.  Rep. 
139,  75  S.  W.  33;  Pitts  v.  State,  29  Tex.  App. 
374,  16  S.  W.  189. 

4.    The  person  killed. 

The  effect  of  provocation  by  insulting 
words  or  conduct  with  reference  to  a  female 
relative  is  not  altered  by  the  fact  that  the 
killing  was  of  a  person  other  than  the  ut- 
terer  of  the  insult,  where  the  intent  was  to 
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kill  him,  and  the  killing  of  the  other  re- 
sult p<1  from  accident  or  interference  by  the 
person  killed  in  behalf  of  the  person  ofTering 
the  insult.  Nelson  v.  State  (Tex.  Crim. 
App.)  87  S.  W.  143. 

And  where  a  man  uses  insulting  language 
nnd  wmduct  toward  a  female  relative  of  an- 
other* and  ft  third  person,  by  express  dec- 
laration, makes  all  the  insulting  language 
and  conduct  of  the  other  his  own,  and  dares 
the  person  whose  relative  was  insulted  to 
take  it  up.  and  the  latter  kills  him.  the  in- 
sult i-«.  in  effect,  adopted  by  the  person 
killed,  and  the  slayer  is  within  the  proiec- 
tion  of  the  statutory  provision  making  in- 
sulting language  or  conduct  to  a  female  rel- 
ative adequate  cause  to  reduce  the  killing 
from  murder  to  manslaughter.  Willis  v. 
State  (Tex.  Crim.  App.)  75  S.  \V.  790. 

.~>.  Tnssion  and  killing  as  a  result  of  insult. 

The  mere  fact  that  an  insult  was  given 
is  not  sulhcient.  under  a  statutory  provi- 
sion making  insulting  words*  or  conduct  of 
the  person  killed  toward  a  female  rebitive 
of  the  slayer  adequate  cause,  to  reduce  the 
killinir  from  murder  to  manslaughter;  it 
must  have  induced  the  requisite  degree  of 
])assi(m.  Knowles  v.  State,  31  Tex.  Crim. 
Rep.  383,  20  S.  W.  829:  Fendrick  v.  State.  39 
Tex.  Trim.  Rep.  147,  45  S.  W.  589;  Jones  v. 
Slntc    (Tex.  Crim.  Ap]).)    85  S.   W.  5. 

The  question  in  a  prosecution  for  homi- 
cide on  an  issue  of  mitigation  on  the  ground 
oi  insulting  language  or  conduct  to  a  female 
relative  is  whether  the  slayer  acted  under 
the  impulse  nf  passion,  and  not  whether  the 
insult  was  given.  The  law  will  not  presume 
passion  from  the  insult.  Knowles  v.  State, 
supra. 

And  the  passion  engendered  by  the  insult 
must  have  been  the  real  cause  of  ihe  killing. 
Hill  v.  State,  5  Tex.  App.  2;  Norman  v. 
State,  26  Tex.  App.  221.  9  S.  W.  606;  Oiman 
v.  State,  22  Tex.  App.  604,  58  Am.  Rep.  663, 
3  S.  W.  468;  Jones  ▼.  State.  33  Tex.  Crim. 
R.-p.  492,  47  Am.  St.  Rep.  46.  26  S.  W.  1082. 

It  must  appear  that  the  slayer  did  the 
killing  by  reason  of  passion  produced  by  the 
insult,  and  for  no  other  cause.  Orman  v. 
State,  supra. 

And  where  a  prosecution  for  homicide  is 
defended  upon  the  ground  that  it  was  done 
n|M)n  n»•o^•<)l•1lli(!n  by  insulting  words  of  the 
deceased  in  relation  to  the  wife  and  daugh- 
ter of  the  accused,  threats  made  by  the  de- 
(MMscd  }i«rainst  the  accused  cannot  be  looked 
to  in  order  to  determine  whether  or  not  the 
provocation  was  sufficient.  Davis  v.  State. 
37  Tex.  Crim.  Rep.  371.  35  S.  W.  388. 

And  to  reduce  a  kilting  from  murder  to 
manslaughter  because  of  insults  to  female 
relatives  the  defendant's  mind  at  the  time  of 
the  killing  must  have  been  so  agitated  by 
reason  of  the  insult  that  he  was  rendered 
incapable  of  cool  reflection.  Lane  t.  State, 
29  Tex.   App.   310.   15   S.   W.    827. 

The  material  questions  in  a  prosecution 
'or  homicide  on  an  issue  of  adequate  cause 
•oy  way  of  insulting  words  or  conduct  are, 
Were  there  insulting  words  or  conduct  on 
4L.R.A.(N.S.) 


the  part  of  the  person  killed  toward  a  fe- 
male  relative  of  the  slayer?  Was  that  the 
real  cause  which  provoked  and  induced  the 
killing?  Did  the  killing  take  place  as  soon 
as  the  slayer  met  the  person  killed  after 
having  been  informed  of  the  insnlt?  and, 
Was  the  slayer,  at  the  time  of  the  killing, 
laboring  under  a  degree  of  anger,  ra^,  re- 
sentment, or  terror  such  as  -would  com- 
monly, in  a  person  of  ordinary  temper,  ren- 
der the  mind  incapable  of  cool  reflection? 
Eanes  V.  State,  10  Tex.  App.  421. 

An  insult  to  a  female  relative  furnishes 
no  gnmnd  for  mitigation  of  the  killing  of 
the  person  uttering  the  insult,  by  the  one 
whose  relative  was  insulted,  from  murder  to 
manslaughter,  unless  the  slayer  wa^  in- 
formed of  the  insult  before  the  killing  was 
done.  Howard  v.  State,  23  Tex.  App.  265, 
5  S.  W.  231 :  Cockerell  v.  State,  32  Tex.  Crim. 
Rep.  585.  25  S.  W.  421;  McVev  v.  State 
(Tex.  Crim.  App.)  81  S.  W.  740;  Ornian  v. 
State,  supra. 

And  an  instruction  in  a  prosecution  for 
homicide,  with  reference  to  mitigation  or  the 
offense  to  manslaughter  because  of  insult- 
ing words  to  a  female  relative,  is  not  called 
for  where  there  is  nothing  to  show  that  the 
slayer  heard,  or  was  informed,  of  the  insult. 
Gibson  v.  State,  23  Tex.  App.  414,  5  S.  W. 
314. 

But,  in  determining  whether  insults  of- 
fered to  a  female  relative  of  the  slayer  by 
the  person  whom  he  killed  were  the  cause  of 
the  crime,  previous  insults  should  be  consid- 
ered in  connection  with  them.  Messer  v. 
State.  43  Tex.  Crim.  Rep.  97,  63  S.  W.  643; 
Spangler  v.  State,  41  Tex.  Crim.  Rep.  424, 
55  S.  \V.  .326:  Willis  v.  State  (Tex.  Crim. 
App.)  75  S.  W.  790;  Gossett  v.  State  (Tex. 
Crim.  Anp.)   70  S.  \V.  319. 

And  the  general  reputation  of  a  female 
relative  for  chastity  is  a  subject  for  consid- 
eration by  the  jury  in  a  prosecution  against 
a  person  who  killed  another  for  insulting 
her.  on  the  question  of  the  extent  of  the 
provocntion.  Wood  v.  State,  31  Tex.  Crim. 
Rep.  571,  21  S.  W.  602. 

And  the  right  to  take  the  want  of  chas- 
tity of  the  wife  of  the  accused  into  consid- 
eration in  a  prosecution  for  homicide  al- 
leged to  have  iK-en  committed  because  of 
insulting  language  and  conduct  with  refer- 
ence to  the  wife  does  not  depend  upon  the 
knowledge  and  consent  of  the  husband  to 
the  want  of  chastity  while  she  was  his  wife. 
Ibid. 

Special  acts  showing  want  of  chastity 
upon  the  part  of  a  woman  who  had  been  in- 
sulted, however,  are  not  to  be  considered 
on  the  question  of  the  extent  of  the  provo- 
cation, in  a  prosecution  against  one  of 
whom  she  was  a  relative,  for  killing  one 
who  had  insulted  her.    Ibid. 

And  slanderous  remarks  made  by  a  person 
concerning  other  women  are  not  admissible 
in  evidence  in  a  prosecution  against  a  per- 
son for  killing  him,  claimed  to  have  been 
done  because  the  deceased  insulted  the  slay- 
er's daughter.  McComas  v.  State  (Tex. 
Crim.  App.)  72  S.  W^  189. 

Nor  can  a  wife,  who  has  testified  to  in- 
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sailing  conduct  of  a  man  toward  her,  and  to 
commiinicatuifr  it  to  her  husband,  and  that 
the  man  and  her  husband  were  friends  un- 
til such  communication,  be  called  upon  by 
the  prosecution  to  testify,  on  cross-exami- 
n-iiion.  a.s  part  of  the  res  ffestce  in  a  trial  for 
murder,  to  matters  relating  to  the  disposi- 
tion of  her  property,  and  the  connection 
Therewith  of  the  person  killed,  or  the  squan- 
dering of  her  property  by  her  husband. 
Jones  Y.  State.  38  Tex.  Crim.  Rep.  87,  70 
Am.  8t.  Rep.  719.  40  S.  W.  807,  41  S.  W. 
638. 

6.  Who  are  female  relatives 

That  a  mans  wife,  mother,  daughters, 
nieces,  etc..  are  his  female  relatives  within 
the  meaning  of  the  statute  seems  to  be  too 
obvious  to  have  been  made  a  subject  of  ju- 
dicial consideration. 

So,  a  promised  wife  it  a  female  relative 
within  the  meaning  of  a  statute  making  in- 
SQUi.ig  words  or  conducr  of  the  person  killed 
toward  a  female  relative  of  the  slayer  ade- 
i^vwte  cause  to  reduce  the  offense  of  killing 
the  insulter  from  murder  to  manslaughter. 
Law?  V.  State.  29  Tex.  App.  310,  15  S.  W. 

The  statutory  provision  does  not  apply, 
however,  to  insulting  language  concerning  a 
woman  whom  the  slayer  afterwards  mar- 
ried, spoken  vears  before  the  marriage. 
CockereU  v.  State,  32  Tex.  App.  586,  25  S. 
W.  421;  Coleman  v.  State  (Tex.  Crim.  App.) 
88  S.  W.  238. 

Bat  where  a  homicide  is  sought  to  be  re - 
dpced  to  manslaughter  by  showing  that  the 
dlling  was  caused  by  insulting  conduct  of 
the  decowed  toward  the  wife  of  the  accused, 
both  prior  and  subsequent  to  the  marriage 
of  the  accused,  evidence  is  admissible  to 
ihow  that  the  deceased  committed  a  rape 
upon  the  wife  of  the  accused  prior  to  the 
narriage.  Jones  ▼.  State,  33  Tex.  Crim. 
Re?.  492,  47  Am.  St.  Rep.  46,  26  S.  W.  1082. 
And,  while  a  criminal  assault  ui>on  a 
woman  before  her  marriage  cannot  be  relied 
OB  to  reduce  the  killing  of  the  assailant  by 
the  man  who  afterwards  married  the  wom- 
*n  from  murder  to  manslaughter,  it  may  be 
looked  to  for  the  purpose  of  giving  character 
to  the  oonduct  of  the  assailant  toward  the 
womaa  after  her  marriage.    Ibid. 

So,  a  stepdaughter  is  a  female  relative  of 
wr  gtepfather  while  the  marriage  relation 
«ihsiats  between  her  mother  and  her  step- 
lather,  whether  she  is  under  the  protection 
of  her  stepfather  or  not.  CUinton  v.  State, 
2>^  Tex.  App.  615. 

But,  if  the  marriage  relation  between  a 
Jjan  and  woman  is  dissolved  by  death  or 
*»vorce,  a  daughter  of  the  wife  by  a  former 
nu«btnd  is  no  longer  a  female  relative  of 
p  stepfather,  within  the  meaning  of  the 
«^  with  lelation  to  insults  to  female  rcla- 
tireft.   Ibid. 

^w.is  the  application  of  the  statutory 
Pjo^ion  with  reference  to  the  mitigation 
OT  a  homicide  because  of  insults  to  ^male 
f^WiTes  lunited  to  Uving  female  relatives; 
^i  ijchdes  as  well  insults  offered  to  a  f e- 


male  relative  who  was  dead  at  the  time  of 
the  insult  or  its  communication  to  the  slay- 
er. Willis  ▼.  SUte  (Tex.  Crim.  App.)  76 
S.  W.  790. 

And  the  fact  that  a  woman  is  married 
does  not  prevent  the  statutory  provision 
from  applying  to  her  with  relation  to  the 
mitigation  of  the  crime  of  a  brother  in  kill- 
ing her  husband  for  an  insult  offered  to  her. 
Ibid. 

And  evidence  of  an  assault  by  a  husband 
upon  his  wife  and  an  attempt  to  poison  her 
is  sufficient  to  go  to  the  jury  under  appro- 
priate instructions,  in  a  prosecution  against 
the  wife's  brother  for  killing  the  husband, 
on  the  question  whetner  or  not  there  was 
adequate  cause  to  reduce  the  killing  from 
murder  to  manslaughter,  in  connection  with 
the  other  facts  and  circumstances  in  evi- 
dence.   Ibid. 

So,  any  female  under  the  protection  of  a 
person  is  his  female  relative  within  the 
meaning  of  a  statutory  provision  making 
insulting  words  or  conduct  of  the  person 
killed  toward  a  female  relative  of  the  slayer 
adequate  cause  to  reduce  the  killing  to 
manslaughter.  Clanton  v.  State,  supra; 
Ex  parte  Jones,  31  Tex.  Crim.  Rep.  432,  20 
S.  W.  983. 

But,  where  the  female  insulted  is  not  a 
relative,  it  must  appear  that  both  the  insult 
and  the  killing  occurred  during  the  contin- 
uance of  the  statutory  relation;  if  the  fe- 
male leaves  the  protection  of  the  slayer  be- 
fore his  first  meeting  with  the  insulter  the 
right  is  gone.    £x  parte  Jones,  suprci. 

Though  it  is  not  necessary  that  the  fe- 
male insulted,  if  a  relative  of  the  slayer, 
should  have  been  under  his  protection,  ei- 
ther permanent  or  temporary,  at  the  time 
either  of  the  insult  or  the  killing;  it  is 
enough  that  she  is  a  relative.  Clanton  v. 
State,  supra, 

A  woman  is  not  a  relative  of  herself, 
within  the  meaning  of  a  statute  making  in- 
sulting words  or  conduct  of  the  person 
killed  toward  a  female  relative  of  the  slay- 
er adequate  cause  to  reduce  the  killing  from 
murder  to  manslaughter,  where  she  herself 
does  the  killing  on  account  of  insulting  lan- 
guage addressed  to  her.  Moore  v.  State,  33 
Tex.  Crim.  Rep.  361,  26  S.  W.  404. 

7.  Submission    and    determination    of    the 
issue. 

The  statutory  provision  that  insulting 
words  or  conduct  of  the  person  killed  to- 
ward a  female  relative  ot  the  slayer  shall 
be  adequate  cause  to  reduce  the  offense  of 
killing  from  murder  to  manslaughter  if  it 
takes  place  at  the  first  meeting  after  infor- 
mation concerning  the  insult,  provides  for 
an  issue  of  mitigation  in  a  prosecution  for 
homicide ;  and  failure  to  submit  the  issue 
of  manslaughter  to  the  jury,  where  there 
was  evidence  of  insulting  words  or  con- 
duct toward  the  wife  or  other  female  rela- 
tive of  the  slayer,  is  erroneous  as  tanta- 
mount to  deciding  upon  the  weight  of  evi- 
dence. Jones  V.  State,  33  Tex.  Crim.  Rep. 
492,  47  Am.   St.  Rep.   46,  26  S.  W.  1082; 
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Alexander  v.  State.  40  Tex.  Crim.  Rep.  395. 
49  S.  W.  227,  60  S.  W.  716. 

And  an  instmction  in  such  a  prosecution, 
authorizing  conviction  for  murder  in  the  sec- 
ond degree,  is  erroneous  where  it  appears  by 
the  evidence  that  the  deceased  had  used  in- 
sulting language  to  the  wife  of  the  slayer 
about  &  month  before  the  killing,  which  was 
communicated  to  the  slayer  for  the  first 
time  just  before  the  killing,  and  the  killing 
was  done  at  their  first  meeting.  Ray  v. 
Slate,  46  Tex.  Crim.  Rep.  511,  81  S.  W.  737. 

So,  in  Richardson  v.  State,  9  Tex.  App. 
612,  which  was  a  prosecution  for  homicide, 
it  was  held  that  an  instruction  that,  if  the 
deceased  used  insulting  words  or  conduct  to- 
ward a  female  relative  of  the  accused  at  the 
place  of  the  killing,  this  would  constitute  a 
sufficient,  adequate  cause  to  reduce  the  of- 
fense from  murder  to  manslaughter,  should 
be  given  on  request,  where  the  state  depend- 
ed entirely  on  circumstantial  evidence,  and 
statements  of  the  accused  in  the  nature  of 
admissions  of  guilt,  and  the  evidence  of  cer- 
tain witnesses  of  the  state;  but  the  case 
fails  to  state  what  such  evidence  was. 

Likewise,  failure  of  the  court,  in  a  prose- 
cution for  homicide,  to  submit  the  law  of 
manslaughter  upon  the  theory  of  insulting 
conduct  and  language  by  the  deceased  to- 
ward the  wife  of  the  accused,  and  limiting  it 
alone  to  insulting  conduct  and  language  by 
the  deceased  toward  his  daughter,  is  errone- 
ous where  there  was  testimony  tending  to 
show  insulting  language  in  regard  to  the 
wife.  McComas  ▼.  State  (Tex.  Crim.  App.) 
76  S.  W.  633. 

A  general,  comprehensive  charge  on  the 
subject  of  mitigation  of  homicide,  that,  if 
the  accused  kill^  the  deceased  on  their  first 
meeting  after  he  had  learned  that  the  lat- 
ter had  insulted  his  wife,  it  would  be  man- 
slaughter and  not  murder,  however,  is  suffi- 
cient in  the  absence  of  any  request  for  a 
special  instruction.  Allen  v.  State,  44  Tex. 
Crim.  Rep.  205,  70  S.  W.  85. 

And  giving  a  correct  charge  in  a  prosecu- 
tion for  homicide,  in  the  abstract,  that  in- 
sulting words  or  conduct  of  a  person  killed 
toward  a  female  relative  of  the  slayer  will 
constitute  adequate  cause  provided  the  kill- 
ing occurs  immediately  after  the  happening 
of  the  insulting  conduct,  or  as  soon  thereaft- 
er as  the  parties  may  meet  after  the  slay- 
er has  been  informed  of  such  conduct ;  and 
following  it  by  a  charge  applying  the  rules 
of  law  thus  stated  to  the  evidence  in  the 
case  raising  the  issue  of  manslaughter, — are 
not  objectionable  as  tending  to  confuse  and 
mislead  the  jury.  Crews  v.  State,  34  Tex. 
Crim.  Rep.  533,  31  S.  W.  373. 

Whether  insulting  words  or  uondunt  used 
by  a  person  afterwards  killed,  to  a  female 
relative  of  a  person  who  killed  him,  were 
thA  cause  of  the  killiiyr;  or  whether  the  kill- 
ing was  done  deliberately  and  with  premedi- 
tated design, — is  a  question  of  fact  for  the 
jurv  in  a  prosecution  therefor.  Norman  v. 
Statej  26  Tex.  App.  221,  9  S.  W.  606;  Lane  v. 
State,  29  Tex.  App.  310,  10  S.  W.  827;  Jones 
V.  State,  33  Tex.  Crim.  Rep.  492,  47  Am.  St. 
Rep.  46,  26  S.  W.  1082. 
4L.R.A.(N.8.) 


And  a  verdict  of  the  jury  in  such  a  pro-»-»- 
cution,  determining  that  insulting  words  by 
the  person  killed,  addressed  to  a  female  rel- 
ative of  the  slayer,  were  not  the  real  cause 
which  provoked  the  killing,  is  justified  by 
evidence  of  threats  by  the  deceased  to  kill 
the  accused,  previously  uttered,  since  this 
tends  to  show  a  previous  ill-will  between  the 
parties.    Norman  v.  State,  supra. 

IV.  Conclusion. 

The  rule  that  no  words  of  reproach,  how- 
ever grievous,  and  no  actions  or  gestures 
expressive  of  reproach  or  contempt,  how- 
ever provoking,  constitute  sufficient  provo- 
cation to  reduce  a  homicide  from  murder  to 
manslaughter,  has  been  asserted  so  frequent- 
ly as  to  warrant  the  assumption  that,  sub- 
ject to  the  two  exceptions,  that  opprobrious 
words  or  conduct  may  be  sufiicient  to  miti- 
gate a  homicide  from  murder  to  manslau^- 
ter  when  accompanied  by  an  assault,  or 
where  they  result  in  a  mutual  combat,  it  is 
settled  law.  But  the  rule  seems  to  be  based 
upon  the  theory  that  the  question  o€  miti- 
gation is  controlled  by  the  character  of  the 
offense  rather  than  by  the  passion  aroused 
by  it:  and  the  tendency  of  modern  judieial 
thought  seems  to  be  to  regard  passion  as  the 
essential  element  of  mitigation,  and  that 
which  caused  the  passion  as  merely  the  in- 
cident. Pursuant  to  this  tendency,  many  of 
the  more  modern  cases,  while  still  asserting 
and  upholding  the  general  rule  in  its  origi- 
nal form,  have  modified  it  by  holding  that 
an  insult,  though  by  opprobrious  words  or 
conduct,  is  entitled  to  the  same  effect  by 
way  of  reducing  a  killing  in  resentment 
thereof  from  murder  to  manslaughter  as  an 
insult  by  way  of  assault  when  it  was  of 
such  a  nature  as  to  exdte  the  passions  of 
the  mass  of  men  and  as  to  enthrall  their 
reason,  and  making  it  a  question  for  the 
jury,  in  a  proper  case,  whether  or  not  such 
a  degree  of  passion  was  actually  arous«»d: 
and,  where  tne  insulting  words  or  conduct 
involve  injury  to,  or  fom  aspersion  upon,  a 
wife,  daughter,  or  other  female  relative, 
they  are  usually  held  to  be  within  the  class 
of  provocations  which  may  be  adequate  not- 
withstanding the  general  rule. 

So,  the  general  rule  has  been  moditied  by 
statute  in  some  of  the  states,  as  in  Texai^. 
in  which  any  condition  or  circumstaiu-f* 
which  is  capable  of  creating,  and  which  does 
create,  sudden  passion,  such  as  anger,  rage, 
sudden  resentment,  or  terror,  rendering  the 
mind  incapable  ot  cool  reflection,  is  made 
adequate  cause:  and  as  in  New  York,  in 
which  a  specified  degree  of  manslaughter  is 
defined  to  be  involuntary  killing  in  the  heat 
of  passion,  heat  of  passion  being  sufficient 
whether  produced  by  words  or  acts.  And 
Texas  has  a  statute  which  has  given  rise  to 
much  litigation,  making  insulting  words  and 
conduct  by  the  person  killed  toward  a  fe- 
male relative  of  the  slayer  adequate  cause 
to  reduce  the  homicide  from  murder  to  man- 
slaughter, when  the  killing  takes  place  at 
the  first  meeting  after  the  slayer  receives 
information   concerning   the   insult.     Under 
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this  profiBion,  the  insult  need  not  have  been 
offered  directly  to  the  fenmle  relative,  and  it 
need  not  have  been  such  that  she  herself 
wrmid  regard  it  as  an  insult;  nor  need  it  have 
Seen  offered  in  the  presence  of  the  slayer; 
it  is  sufficient  that  he  was  afterwards  in- 
lormed  of  it,  and  did  tne  killing  on  the  first 
meeting  with  the  person  offering  it  after  re* 
ceiTiDg  the  information,  or  after  being 
brought  to  beheve  that  it  had  been  offered. 
The  requisite  degree  of  passion  must  have 
induced,  however,  to  make  the  provocation 
adequate,  and  th&  passion  must  have  been 
bioth  the  real  and  sole  cause  of  the 
killing;  the  question  whether  or  not  it  was 
so  being  one  of  fact  for  the  jury.  Besides 
the  more  direct  and  immediate'  relations, 
the  statute  includes  a  promised  wife  and  a 
stepdaughter,  and  neither  marriage  nor 
ieath  removes  one  from  the  catalogue  of 
relations  an  insult  to  whom  is  adequate 
cause;  and  females  under  the  protection  of 
the  slayer  are  included,  though  the  killing 
most  have  been  done  during  the  statutory 
relation.  But  a  woman  is  not  a  relative  of 
heiself,  so  as  to  authorize  the  mitigation  of 
a  killing  by  her  in  resenting  an  insult  of- 
fered directly  to  her. 

The  general  rule  above  set  forth,  however, 
as  well  as  its  exceptions  and  modifications, 
ku  reference  only  to  the  mitigation  of  homi- 
cide from  murder  to  manslaughter.    Words 
or  conduct   which    are    well   calculated   to 
arouse,  and  which  do  arouse,  sudden  passion, 
may  be  sufficient  to  reduce  a  homicide  from 
DQider  in  the  first  degree  to  murder  in  the 
second  or  a  lower  degree;  but  this  effect  will 
Dot  be  given  them  as  against  sufficient  evi- 
dence of  premeditation  and  a  formed  design 
to  kill  And  here,  as  elsewhere,  whether  the 
proper  degree  of  passion  was  superinduced 
b;^  the  provocation  and  actually  existed  at 
the  time  of  the  killing  is  a  question  of  fact 
for  the  jury ;  though  what  words  of  reproach 
ud  attendant  circumstances  will  be  deemed 
10  be  a  just  cause  of  provocation  to  reduce  a 
Iwmidde  to  murder  in  the  second  degree  is 
ilways  a  question  of  law  for  the  court. 

F.  H.  B. 


WYOMING  SUPREME    COURT. 
FRANK  E.  STERRITT 

V. 

CHARLES  C.  YOUXG  et  al. 
(— Wyo.— ,  82  Pac.   948.) 

Eoinest  domain — ^notice  of  hearing. 

i  A  statute  providing  for  condemnation 
"I  a  right  of  way  for  an  irrigation  ditch  must 
po^de  for  notice  to  the  person  whose  land 


is  to  he  taken  of  the  hearing  for  fixing  the 
damages,  and  it  is  not  sufficient  that  notice 
is  provided  of  the  time  for  appointment  of 
the  appraisers. 
Same — estoppel  to  contest  proceedings. 

2.  One  who  has  accepted  the  compensa- 
tion awarded  for  a  right  of  way  over  his 
property  is  estopped  to  question  the  validity 
of  the  proceedings  hy  which  it  was  ascer- 
tained. 

(l^ovember  20,  1905.) 

CERTIFICATION  by  the  District  Court 
^  of  Carbon  Coiiniy  of  questions  arising 
upon  trial  of  an  action  brought  to  restrain 
defendants  from  going  upon  and  construct- 
ing an  irrigation  ditch  over  plaintiff's  land. 
Answers    favorable    to    plaintiff    returned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  McMicken  &  Blydenburgh,  for 
plaintiff: 

In  all  proceedings  to  take  property  under 
eminent  domain  there  must  be  notice  and 
opportunity  to  foe  heard. 

Burns  v.  Multnomah  R.  Co.  8  Sawy.  543, 
15  Fed.  177;  Ames  v.  Port  Huron  Log  Driv- 
ing &  Boom  Co.  II  Mich.  139,  83  Am.  Dec. 
731;  Lang  v.  People,  14  Mich.  464;  Kun- 
dinger  v.  Saginaw,  69  Mich.  355,  26  N.  W. 
634 ; .  Langford  v.  Ramsey  County,  16  Minn. 
375,  Gil.  333;  McGavock  v.  Omaha,  40  Neb. 
64,  58  N.  W.  543. 

^Hiere  a  statute  does  not  provide  for  a 
notice,  the  mere  fact  that  the  notice  may  be 
given  does  not  remedy  the  defect  in  the 
statute. 

Board  of  Education  v.  Aldredge,  18  Okla. 
206,  73  Pac.  1104;  Lewis,  Em.  Dom.  §  365; 
Aldredge  v.  School  Dint.  No.  16,  10  Okla. 
094,  65  Pac.  96. 

Mr.  N.  R.  Greenfield,  for  defendants: 

All  that  is  required  is  that  the  tribunal 
making  the  asseasment  be  an  impartial  one, 
and  that  the  parties  interested  have  an  op- 
portunity to  be  heard. 

7  Enc.  PI.  &  Pr.  p.  545;  Fallbrook  Irrig. 
District  v.  Bradley,  164  U.  S.  167.  41  L.  ed. 
302,  17  Sup.  Ct.  Rep.  56;   Farm  Invest.  Co.  • 
v.   Carpenter,  9   Wyo.    110,   50   L.R.A.   747, 
87  Am.  St.  Rep.  918,  61  Pac.  258. 

Beard,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  commenced  in  the  dis- 
trict court  of  Carbon  county  by  the  plain- 
tiff against  the  defendants  for  an  injunc- 
tion to  restrain  the  defendants  from  going 


Ctse  Hote. — Necessity  of  providing  in 
*^tate  for  notice  of  hearing  on  question  of 
^'^BAges  or  compensation  in  eminent  domain 
9'<)QeedingB.-.Although,  as  subsequently 
'^wn,  there  are  a  few  eases  to  the  con- 
^f  the  sreat  weight  of  authority  either 


holds  or  assumes  that  notice,  in  some  form 
and  at  some  stage  of  the  proceedings,  which 
will  afford  property  owners  an  opportunity 
to  be  heard  upon  the  question  of  damages 
or  compensation  for  the  property  taken,  is 
A  constitutional  requisite  of  the  validity  of 
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upon  and  constructing  an  irrigating  ditch 
over  and  across  plaintiff's  land.  In  a  sup- 
plemental answer  filed  by  defendants  they 
alleged  that  appraisers  had  been  duly  ap- 
pointed by  the  county  commissioners  of 
said  ooun^  to  view  the  premises  and  as- 
sess plaintiff's  damages  for  the  construc- 
tion of  said  ditch,  and  that  said  appraisers 
had  viewed  the  premises  and  had  made  due 
report  and  return  of  their  ascertainment 
and  assessment  of  plaintiff's  damages;  that 
defendants  had  paid  all  costs  and  expenses 
incurred  by  reason  of  said  appraisement, 
and  had  offered  and  tendered  to  plaintiff 
the  amount  awarded  to  him  by  said  ap- 
praisers, which  he  refused  to  accept;  and 
that  said  sum  was  then  deposited  with  the 
board  of  county  commissioners  with  instruc- 


tions that  the  same  be  paid  to  plaintiff 
It  also  appears  from  the  pleadings  that  a 
petition  had  been  presented  to  the  com 
nrissioners  by  the  defendants,  praying  foi 
the  appointment  of  appraisers,  and  thai 
notice  was  published  by  the  commissioneri 
of  the  time  when  the  appraisers  would  Im 
appointed.  There  is  no  allegation  in  th< 
supplemental  answer  that  any  notice  wai 
given  to  plaintiff  of  the  time  or  place  ol 
meeting  of  the  appraisers,  or  that  the) 
gave  him  any  opportunity  to  be  heard  as  U 
the  amount  of  such  damages,  or  that  he 
appeared  at  such  meeting.  To  this  sup 
plement-il  answer  a  general  dencurrer  was 
filed  by  the  plaintiff,  and  the  court,  upon 
the  request  of  both  parties  and  on  its  own 
motion,     deeming     difficult     constitutional 


condemnation  proceedings.  Savannah,  P.  & 
W.  R.  Co.  V.  Savannah,  96  Ga.  680,  23  S.  E. 
847;  Kellogff  v.  School  Dist.  No.  10,  13 
Okla.  285,  74  Pac.  110;  Burns  v.  Multno- 
mah R.  Co.  8  Sawy.  543,  15  Fed.  177;  Pear- 
sail  V.  Eaton  Countv,  74  Mich.  558,  4  L.R.A. 
193,  42  N.  W.  77;  Curry  v.  Place,  99  Mich. 
524,  58  N.  W.  472;  Boonville  v.  Ormrod,  26 
Mo.  193;  Grady  v.  Dundon,  30  Or.  333,  47 
Pac.  916;  State,  Morris,  Prosecutor,  v.  Hep- 
penheimer,  54  N.  J.  L.  268.  23  Atl.  864; 
Towns  v.  Klamath  County,  33  Or.  225,  53 
Pac  604:  Sullivan  v.  Cline,  33  Or.  260,  54 
Pac.  154;  Stuart  v.  Palmer,  74  N.  Y.  183, 
80  Am.  Rep.  289,  obiter;  Anderson  v.  Tur- 
berville,  6  Coldw.  150.  See  also  cases  subse- 
quently cited,  holding  that  notice  is  nec- 
essary to  the  validity  of  the  proceedings, 
though  not  expfessly  provided  for  by  the 
statute. 

It  is  to  be  observed,  however,  that  while 
the  cases  above  cited  insist  upon  notice  as 
a  constitutional  requisite  of  a  valid  assess- 
ment and  determination  of  damages  or 
compensation  for  the  property  taken,  they 
do  not  expressly  pass  upon  the  question 
involved  in  Stebrttt  v.  Young, — ^,whether 
there  must  be  a  specific  notice  of  the  hear- 
ing to  fix  the  damages,  or  compensation,  or 
whether  a  notice  at  some  prior  sta^e  in  the 
proceedings  is  sufficient.  The  decision  on 
this  point  in  Stebritt  v.  Young  appears  to 
be  in  conflict  with  St.  Joseph  v.  Geiwitz,  148 
Mo.  210,  49  S.  W.  1000,  holding  that  an  emi- 
nent domain  statute  does  not  violate  due 
process  of  law  because  it  makes  no  provision 
for  notice  of  the  time  when  commissioners 
will  view  the  premises  and  pass  on  the 
question  of  damages,  but  compels  the  prop- 
erty owners  to  take  cognizance  of  all  pro- 
ceedings after  service  of  summons. 

In  Savannah,  F.  &  W.  R.  Co.  v.  Savannah, 
96  Ga.  680,  23  S.  E.  847,  the  court,  while 
holding  the  eminent  domain  provision  of  a 
city  charter  unconstitutional  for  failure  to 
provide  for  notice,  said  that  it  was  not  pre- 
pared to  say  that  the  mere  failure  of  the 
charter  to  provide  for  notice  to  property 
owners  of  proceedings  before  the  assessors 
upon  the  question  of  compensation  would 
4L.R.A.(N.S.) 


be  fatal,  if  it  anywhere  provided  for  such 
notice  as  would  allow  them  to  be  heard  be- 
fore some  appropriate  tribunal  upon  the 
question. 

While  it  is  now  thoroughly  establishe*! 
that  notice  is  a  constitutional  requisite  of 
the  validity  of  the  determination  and  as- 
sessment of  damages,  there  is  considerable 
conflict  of  authority  upon  the  question 
whether  the  failure  of  an  eminent  domain 
statute  to  provide  for  sueh  notice  will 
render  it  unconstitutional  and  the  proceed- 
ings thereunder  void,  irrespective  of  the 
question  of  actual  notice. 

Sonio  of  the  cases  hold,  in  accordance 
with  the  view  adopted  in  Sterbitt  v. 
Young,  that  the  statute  must  expressly 
provide  for  such  notice,  and  that  its  omis- 
sion in  that  respect  cannot  be  supplied  by 
implication.  Thus,  in  Board  of  education 
V.  Aldredge,  13  Okla.  205,  73  Pac  1104, 
the  court  after  an  examination  of  the  au- 
thorities came  to  the  conclusion  that  the 
statute  must  stand  or  fall  as  enacted  by 
the  legislature;  and  that  where  no  notice 
is  provided,  a  court  ought  not  to  say  that 
notice  is  implied.  The  statute  involved  in 
this  case  was  accordingly  held  unconstitu- 
tional for  want  of  an  express  provision  for 
notice;  and  the  court  withdrew  any  expres- 
sions in  its  opinion  in  Aldredge  v.  School 
Dist.  No.  16,  10  Okla  694,  65  Pac.  96,  inti- 
mating that  notice  might  be  effectually  gi^ea, 
although  not  expressly  provided  for.  The 
statute  involved  in  this  case  was  identical 
with  that  involved  in  Buckwalter  v.  School 
Dist.  No.  42.  65  Kan.  603,  70  Pac.  605, 
infra,  and  the  decision  in  the  latter  case 
was  disapproved  in  the  former. 

In  Hood  V.  Finch,  8  Wis.  381,  a  proceeding 
to  opon  a  street  over  private  property  was 
held  invalid  because  no  award  was  made  to 
the  owner  of  the  property;  but  the  court  said 
that  it  had  less  reluctance  in  making  such 
decision  from  the  fact  that  the  charter  of 
the  city  under  which  the  proceedings  were 
conducted  enabled  the  city  council,  one  of 
the  parties  to  the  proceeding,  to  take  private 
property  for  public  use  without  any  notice 
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questions  to  bave  arisen  upon  the  demurrer, 
reserred  its  ruling  thereon,  and  certified 
The  following  questions  to  this  court  for 
decision,  vi^z  "(1)  Do  H  897,  898,  899, 
and  900  of  the  Revised  Statutes  of  Wyo- 
ming of  1899  provide  a  valid  way,  under  tha 
Constitution  of  the  state  of  Wyoming,  by 
which  a  private  person  may  condemn  the 
lands  of  another  for  a  right  of  way  for  a 
ditdi  to  irrigate  his  own  lands?  (2)  Are 
M  897,  898,  899,  and  900  of  the  Revised 
Sta totes  of  Wyoming  of  1899,  and  the  pro- 
cedure therein  indicated,  in  conflict  with 
{  6  of  article  1  of  the  Constitution  of  the 
state  of  Wyoming?  (3)  Are  ^  897,  898, 
999,  900  of  the  Revised  Statates  of  Wyo- 
ming of  1809,  and  the  procedure  therein 
indicated,  in  conflict  with  f  7  of  article  1 


of  the  Constitution  of  the  state  of  Wyo- 
ming? (4)  Are  S§  897,  898,  899,  and  900 
of  the  Revised  Statutes  of  the  state  of 
Wyoming  of  1899,  and  the  procedure  there- 
in indicated,  in  conflict  with  §  32  of  article 
1  of  the  Constitution  of  the  state  of  Wyo- 
ming? (5)  Are  S$  897,  898,  899,  and  900 
of  the  Revised  Statutes  of  Wyoming  of 
1899,  and  the  procedure  therein  indicated, 
in  conflict  with  f  33  of  article  1  of  the 
Constitution  of  the  state  of  Wyoming?  (6) 
These  SS  897,  898,  899,  and  900  of  the 
Revised  Statutes  of  Wyoming  of  1899,  hav- 
ing been  originally  adopted  in  1875,  while 
Wyoming  was  a  territory,  and  before  the 
adoption  of  the  state  Constitution,  were 
they  void  at  that  time,  and,  if  so,  did  they 


*•'  the  individual  whose  property  it  pro- 
posed to  take,  and  to  summon  six  free- 
holders to  determine  both  the  necessity  for 
-neh  taking  and  to  appraise  and  fix  the 
oim  pensation. 

In  Langford  v.  Ramsey  County,  16  Minn. 
nT.'i.  c;ilL  333,  holding  that  an  act  providing 
for  the  taking  of  private  land  for  a  state 
road  was  unconstitutional,  the  fact  that  it 
iid  not  provide  for  notice  of  proceedings  be- 
tV>re  the  commissioners  to  determine  the 
compensation  was  mentioned  as  an  objec- 
tion, but  the  stress  was  laid  upon  the  fact 
that  the  commissioners  were  appointed 
•iirectly  by  the  legislature,  without  tne  con- 
sent of  the  owners  of  the  property  to  be 
uken. 

In  Knndinger  v.  Saginaw,  59  Mich.  365,  26 
X.  W.  634,  and  Re  Smith,  9  Wash.  85,  37 
Pac  311,  494,  statutes  which  provided  for 
oonstroetive,  but  not  for  personal,  notice 
to  property  owners,  were  held  unconsti- 
tntional.  In  the  former  case  the  court  said 
tfiat  when  the  statute  specifies  what  notice 
shall  be  given,  and  does  not  include  personal 
notice,  it  excludes  that  method,  and  renders 
the  statute  invalid.  Assuming,  as  these 
eues  do,  that  personal  notice  is  a  constitu- 
tional requisite,  and  that  constructive  notice 
is  not  sufficient,  they  are  distinguishable 
from  the  cases  subsequently  cited,  holding 
that  the  omission  of  the  statute  to  provide 
for  proper  notice  may  be  cured  by  implica- 
tion, smee  the  express  provision  in  these 
itatates  for  constructive  notice  prevented 
the  implication  of  a  personal  notice. 

In  Re  Oneida  Street,  37  App.  Div.  266, 
^  N.  T.  Supp.  959,  the  court  said  if  the 
portion  of  the  section  of  a  city  charter 
with  reference  to  the  opening  of  streets 
upon  lands  taken,  but  not  benefited,  was 
iffloonstitutional  because  of  its  failure  to 
provide  expressly  for  notice  to  the  owners 
of  such  pro^rty,  the  portion  with  reference 
to  the  opening  of  a  street  over  land  all  of 
vhieh  is  deemed  to  be  benefited,  and  which 
did  provide  for  notice,  was  not  thereby 
rendered  unconstitutional. 

It  is  expressly  held  in  some  cases,  and 
assumed  in  others,  that  the  failure  of  the 
statute  to  provide  expressly  for  notice  does 
4LR.A.(N.S.l 


not  render  it  unconstitutional,  but  that  the 
omission  is  supplied  by  implication.  In 
some  of  these  cases  the  court  apparently 
takes  the  view  that  notice  is  to  be  implied 
from  the  very  fact  that  it  is  a  constitu- 
tional requisite,  and  independently  of  any 
provisions  of  the  statute  that  contemplated, 
or  were  evidently  framed  upon  the  assump- 
tion, that  the  property  owner  is  entitled  to 
notice.  Thus,  m  Kearney  Twp.  v.  Ballen- 
tine,  54  N.  J.  L.  194,  23  Atl.  821,  the  court 
said  that  the  commissioners  of  assessment 
constituted  the  only  tribunal  charged  by  the 
statute  with  the  duty  of  fixing  the  com- 
pensation to  be  paid  to  the  owners  of  the 
land  taken,  and  that  it  was  a  judicial  duty, 
and  therefore,  although  the  statute  was  si- 
lent on  the  subject  of  notice,  it  was  essential 
to  the  legal  performance  of  their  functions 
that  the  commissioners  should  have  af- 
forded to  the  landowners  a  reasonable  op- 
portunity of  being  heard  before  the  tribunal 
upon  the  questions  involved  in  that  decision. 
The  award  of  damages  in  this  case  was  held 
illegal  for  lack  of  notice. 

And  the  following  cases  also  seem  to  base 
the  decision  that  notice  is  to  be  Implied 
upon  the  constitutional  necessity  of  notice, 
irrespective  of  particular  provisions  in  the 
statutes  apparently  contemplating  that 
notice  is  to  be  given:  People  ex  rel.  Heiser 
V.  Gilon,  121  N.  Y.  661,  24  N.  E.  944,  hold- 
ing  an  award  of  damages  illegal  for  lack 
of  notice,  although  none  was  expressly  pro- 
vided for  by  statute;  Re  Road,  109  Pa.  118, 
holding  that,  while  notice  is  necessary, 
though  not  expressly  provided  for  by  stat- 
ute, it  need  not  be  shown  by  the  record, 
but  may  be  shown  by  parol;  Strachan  v. 
Brown,  39  Mich.  168,  holding  proceedings 
invalid  for  lack  of  notice,  although  none 
was  expressly  provided  for  by  statute. 

In  Baltimore  &  O.  R.  Co.  v.  Pittsburg,  W. 
&  K.  R.  Co.  17  W.  Va.  836,  the  court  said: 
''It  is  true  that  the  statute  has  omitted 
to  provide  that  notice  of  the  application 
for  condemnation  shall  be  given  to  the  land- 
owner before  the  viewers  are  appointed 
to  ascertain  a  just  compensation  for  the 
land,  but  does  it  follow  that  the  owner  is 
not  entitled  to  such  notice,  and  is  not  al- 
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ever  become  valid  laws  of  the  state  of  Wyo- 
ming?" 

The  sections  of  the  statutes  involved  in 
the  questions  are  those  which  provide  the 
manner  in  which  a  private  person  may  ex- 
ercise the  right  of  eminent  domain  for  the 
right  of  way  for  an  irrigating  ditch  over 
the  lands  of  another.  Section  897,  Rev. 
Stat.  1899,  provides  in  substance  that  where 
one's  lands  are  so  situated  that  to  irrigate 
the  same  it  is  necessary  to  construct  a 
ditch  for  that  purpose  over  the  lands  of 
another,  he  shall  be  entitled  to  such  right 
of  way.  Section  898  limits  the  extent  of 
Rucli  right  of  way  to  a  ditch,  dyke,  or  cut- 
ting sufficient  for  the  purposes  required. 
Sections  899  and  900  provided  the  manner 
in    which   such    right  of  way   may  be  con- 


demned, if  the  owner  of  the  land  over  wbirh 
the  ditch  is  to  be  constructed  refuses  to 
grant  the  same,  and  are  as  follows: 

"Sec.  899.  Upon  the  refusal  of  owners  of 
tracts  of  land  or  lands,  through  which  said 
ditch  is  proposed  to  run,  to  allow  of  its  pa.*^- 
sage  through  their  property,  the  persons 
desiring  to  open  such  ditch  may  present  to 
the  county  commissioners  of  the  county 
in  which  said  lands  are  located,  a  petition 
signed  by  the  person  or  persons,  describing, 
with  convenient  accuracy,  the  lands  80  de- 
sired to  be  taken  as  aforesaid,  setting  forth 
the  name  or  names  of  the  owner  or  other  per- 
son interested,  and  praying  the  appointment 
of  three  appraisers  to  ascertain  the  com- 
pensation to  be  made  to  such  owner  or  per- 
sons interested.     I'pon   the  receipt   of  Mid 


lowed  to  appear  and  show,  if  he  can,  that 
the  applicant  has  no  lawful  right  to  take 
the  land  from  him?  This  is  not  the  con- 
struction to  be  given  such  a  statute.  Where 
a  statute  authorizes  a  legal  proceeding 
against  anyone,  and  does  not  expressly  pro- 
vide for  notice  to  be  given,  it  is  implied 
that  an  opportunity  shall  be  afforded  him 
to  appear  m  defense  of  his  rights,  unless 
the  contrary  clearly  appears." 

The  decision  in  Pauleen  v.  Portland,  149 
U.  S.  30,  37  L.  ed.  637,  13  Sup.  Ct.  Rep. 
750,  though  involving  the  question  of  an 
assessment  against  property  for  the  con- 
struction of  a  sewer,  and  not  the  Question 
of  a  taking  of  property,  seems  to  oe  rele- 
>Tint,  by  analogy  at  least,  upon  the  point 
under  discussion.  The  court,  in  that  case, 
while  not  questioning  that  notice  in  some 
form  must  be  given  before  the  assessment 
could  be  sustained,  held  that  it  was  not  es- 
sential to  the  validity  of  a  city  charter 
granting  the  power  to  construct  sewers,  that 
there  should  in  terms  be  expressed  either 
the  necessity  for,  or  the  time  or  manner 
of,  such  notice. 

A  number  of  cases,  though  probably  not 
opposed  to  the  doctrine  that  bases  the  im- 
plication of  notice  upon  the  constitutional 
necessity  therefor,  without  reference  to  the 

f)articular  provisions  of  the  act,  neverthe- 
ess  base  the  implication  of  notice  upon  par- 
ticular provisions  of  the  act  that  were  evi- 
dently framed  upon  the  assumption  that 
the  property  owners  would  receive  notice. 
Thus,  the  necessity  of  notice  was  held,  in 
Peoria  &  R.  T.  R.  Co.  v.  Warner,  61  111.  o2 
(holding  proceedings  invalid  for  want  of 
notice),  to  be  implied  by  express  provisions 
of  the  act  for  an  application  to  a  justice  of 
the  peace  in  case  of  disagreement  as  to 
the  amount  of  damages,  and  for  an  appeal 
by  either  party  from  the  assessment;  in 
Swan  v.  Williams,  2  Mich.  427,  by  the  ex- 
press provisions  in  the  charter  of  a  rail- 
road company  authorizing  the  owner  to 
assist  in  striking  the  jury  to  assess  the 
damages,  and  giving  him  the  right,  upon  the 
return  of  the  inquisition  into  the  circuit 
court,  to  show  cause  against  it;  in  Tracy 
V.  Elizabethtown,  L.  &  B.  S.  R.  Co.  80  Ky. 
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259  (holding  the  proceedings  invalid,  inter 
alia,  for  lack  of  notice),  by  express  provi- 
sions in  a  railroad  charter  giving  owner* 
the  right  to  an  appeal,  and  authorizing  an 
agreement  for  compensation  before  the  ap- 
plication for  a  writ  of  a4  quod  damnum;  in 
Baltimore  Belt  R.  Co.  v.  Baltzell,  75  Md. 
94,  23  Atl.  74  (writ  of  error  dismissed  in 
161  U.  S.  137,  38  L.  ed.  102,  14  Sup.  Ct. 
Rep.  294),  by  express  provisions  that  in  ca»e 
the  railroad  company  cannot  agree  with  the 
owner  on  the  amount  of  compensartion.  ap- 
plication mtij  be  made  to  a  justice  of  the 
peace,  and  giving  the  owner  the  right  to 
participate  in  the  selection  of  the  jury  upon 
the  inquest  of  damages;  in  Re  Hinckley,  15 
Pick.  447  (holding  proceedings  invalid  for 
lack  of  notice  to  the  town),  by  express 
provisions  that  persons  through  whose  land« 
a  private  way  for  the  use  of  the  town  shall 
be  laid  out  shall  receive  suob  recompense  as 
they  and  the  selectmen  shall  agree  upon, 
to  be  paid  hj  the  town  or  as  shall  oe  ordered 
by  the  justice  of  the  court  of  sessions,  on 
inquiry  by  a  jury  or  by  a  special  committee, 
if  the  parties  agree  thereunto;  in  Dickey  ▼. 
Tennison,  27  Mo.  373  (holding  the  proceed- 
ings invalid,  inter  alia,  for  want  of  notice), 
by  express  provisions  of  the  statute  with 
reference  to  an  appeal  by  the  property 
owners;  in  Boonville  v.  Ormrod,  26  Mo.  103 
(holding  the  proceedings  invalid  because 
notice  was  given  to  the  administrator  instead 
of  to  the  heirs),  by  an  express  provision 
in  a  city  charter  that.,  if  the  parties  can- 
not agree  upon  compensation,  the  mayor 
shall  cause  the  same  to  be  ascertained  by  a 
jury. 

In  Buckwalter  v.  School  Dist.  No.  42,  65 
Kan.  603,  70  Pac.  605.  it  was  held  that  the 
failure  to  give  any  notice  to  the  property  own- 
er of  the  pendency  or  progress  of  the  proceed- 
ings did  not  invalidate  the  proceedings  under, 
a  statute  which  authorizes  the  condemnation 
of  a  schoolhouse  site,  and  provides  that, 
upon  payment  of  the  appraised  value  of  the 
land  by  the  school  district  to  the  county 
treasurer,  the  title  to  the  site  shall  vest  in 
the  school  district,  without  making  any 
provision   for   notice,   but   allowing  an  ap- 
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petition,  the  said  counfy  oommissioners 
shall  give  notice,  at  least  thirty  days  prior 
to  the  appointment  of  the  said  appraisers, 
by  pnblie  notice  in  a  newspaper,  when  pub- 
lished in  the  county,  or  by  posting  three  or 
more  notices  in  three  different  places  in 
said  county,   stating   that   such   appraisers 

will  be  appointed  on  the — day  of . 

^'Sec.  900.  The  said  appraisers,  before 
entering  upon  the  duties  of  their  olfice, 
shall  take  an  oath  to  faithfully  and  im- 
partially discharge  their  duties  as  said 
appraisers.  They  shall  hear  the  proofs  and 
allegations  of  the  parties,  and  any  two  of 
them,  after  reviewing  the  premises,  shall, 
without  fear,  favor,  or  partiality,  ascer- 
tain and  certify  the  compensation  proper  to 
be  made  to  said  owner,  or  persons  interest- 


ed, for  the  lands  to  be  taken  or  affected,  as 
well  as  all  damages  accruing  to  the  owner 
or  person  {Interested,  in  consequence  of  the 
condemnation  of  the  same,  taken  or  in- 
juriously affected  as  aforesaid,  making 
such  deduction  or  allowance  for  real  bene- 
fits or  advantages  as  such  owner  or  parties 
interested  may  derive  from  the  construction 
of  any  such  ditch  or  flume.  They,  or  a 
majority  of  them,  shall  subscribe  a  certifi- 
cate of  their  said  ascertainment  and  as- 
sessment, which  shall  be  recorded  in  the 
county  clerk's  office  of  the  county  in  which 
said  lands  are  situated,  and,  upon  the  pay- 
ment of  the  compensation  (if  any),  the 
said  person  or  persons  shall  have  the  right 
of  way  to  construct  said  ditch  or  flume/* 
The   foregoing  are   all   of   the   statutory 


peal  by  either  party  from  the  appraisement 
to  the  district  court.  The  court  said  it  is 
only  when  compensation  for  a  taking  comes 
to  be  considered  that  the  owner  of  the 
condemned  property  becomes  interested,  and 
only  of  proceedings  to  determine  that  ques- 
tion is  he  entitled  to  notice,  for  upon  that 
question  only  has  he  a  right  to  be  heard. 
The  court,  however,  seems  to  have  been  of 
the  opinion  that,  in  view  of  the  fact  that 
under  the  statute  the  taking  precedes  the 
asseMment  of  damages,  the  provision  for 
appeal  gave  the  property  owner  a  sufficient 
opportunity  to  be  heard  upon  the  question 
of  damages,  and  obviated  the  necessity  of 
notice  of  the  hearing  to  appraise  the  dam- 

As  above  pointed  out  the  decbion  in  this 
cue  was  disapproved  in  Board  of  Educa- 
tion V.  Aldredge,  13  Okla.  205,  73  Pac.  1104. 

In  Savannah,  F.  dt.  W.  R.  Co.  v.  Savannah, 
9<  Ga.  680,  23  S.  E.  847.  however,  the  court 
held  that  a  mere  general  declaration  in  a 
city  charter  that  the  owners  of  land  affected 
by  the  decision  of  the  assessors  upon  the 
question  of  compensation  in  condemnation 
prooeedings  should  have  the  right  to  ap- 
peal therefrom  to  a  jury  in  the  superior 
conrt  was  too  vague,  uncertain,  and  indeft- 
lute  to  cure  the  omission  of  the  charter  to 
proride  for  any  notice  to  the  property 
owners  which  would  afford  them  an  op- 
portunity to  be  heard  on  the  question  of 
v^mpensation. 

In  Seifert  v.  Brooks,  34  Wis.  443,  the 
provisions  of  a  village  charter  with  refer- 
ence to  proceedings  to  take  property  for 
i  street  were  held  unconstitutional  because 
^7  failed  to  provide  for  notice  to  the 
Wowner  of  the  time  and  place  of  as- 
sembling of  the  jury  to  determme  as  to  the 
necessity  of  the  taking,  notwithstanding 
tbst  the  charter  provided  that  the  jury 
^ald  hear  the  declarations  of  the  parties 
interested  for  or  against  the  laying  out  of 
the  street, — ^thus  impliedly  holding  that  the 
omisiion  of  the  statute  to  provide  for  notice 
<!ould  not  be  cured  by  the  implication  of 
wrtiee- 

There  are  ako  a  few  cases  holding  that 
tite  objection  to  the  statute  under  which 
*UU.(N.8.) 


eminent  domain  proceedings  were  instituted 
on  the  ground  of  its  failure  to  provide  for 
notice  had  been  waived.  Thus,  it  was  held 
by  the  majority  of  the  court  in  Kramer  v. 
Cleveland  &  P.  R.  Co,  5  Ohio  St.  140,  that 
where  property  owners  had  notice  of  the 
proceedings  for  the  assessment  of  damages, 
and  actually  appeared  before  the  appraisers, 
the  omission  of  the  act  to  require  notice 
could  not  be  made  use  of  to  invalidate  the 
proceedings,  even  allowing  notice  to  be  in- 
dispensable in  the  absence  of  waiver.  There 
was  a  vigorous  dissent  on  this  point,  how- 
ever. 

In  State  ex  rel.  Flint  v.  Fond  du  Lac,  42 
Wis.  287,  also,  it  was  held  that  the  dbjec- 
tion  that  the  lot  owner  had  no  notice  of  the 
meeting  of  commissioners  for  the'  appor- 
tionment and  assessment  of  damages  was 
waived  by  the  fact  that  he  took  an  appeal 
from  the  report  of  the  commissioners. 

But  it  was  held  in  Seifert  v.  Brooks, 
supra,  that  the  failure  of  the  charter  to 
provide  for  notice  to  landowners  of  a  meet- 
ing of  jurors  to  determine  the  neccBsity  of 
the  taking  was  not  waived  or  cured  by  the 
fact  that  the  property  owner  was  actually 
present  at  the  meeting,  without,  however, 
taking  any  part  in  the  proceedings. 

As  intimated  at  the  beginning  of  the 
note,  a  few  cases  have  denied  that  notice 
to  the  property  owners  is  a  constitutional 
requisite  of  the  validity  of  the  determina- 
tion or  assessment  of  damages  for  property 
taken,  and  therefore,  of  the  validity  of  the 
condemnation   proceedings. 

Thus,  it  was  held  in  Wilson  v.  Baltimore 
&  P.  R.  Co.  5  Del.  Ch.  524.  that  the  failure 
of  a  statute  authorizinff  the  taking  of  pri- 
vate property  for  a  railroad  to  provide  for 
notice  to  the  owner  of  the  assessment  of 
damages  for  the  land  taken  did  not  render 
the  act  unconstitutional.  This  decision, 
though  accompanied  by  a  long  and  elaborate 
opinion  of  the  chancellor,  is  largely  discred- 
ited as  authority  by  the  strained  construc- 
tion placed  upon  the  provisions  of  the  state 
Constitution,  and  the  false  assumption  as 
to  the  scope  and  purpose  of  the  due  process 
of  law  provision  of  tne  14th  Amendment  of 
the    Federal    Constitution.     The    chancellor 
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provisions  on  the  subject.  It  is  contended 
by  counsel  for  plaintiff  that  the  procedure 
thus  provided  and  authorized  tittempts  to 
take,  and  authorizes  the  taking  of,  private 
property  without  due  process  of  law  and 
without  just  compensation  to  the  owner, 
and  therefore  violates  both  the  letter  and 
the  spirit  of  the  Constitution,  and  is  void. 
In  considering  the  question  it  must  be  re- 
membered that  we  are  dealing  with  the 
question  of  the  constitutionality  of  the  law 
only,  and  must  assume  that  all  of  its  re- 
quirements are  to  be  fully  complied  with, 
and  that  nothing  has  been  or  will  be  done 
that  the  statute  does  not  in  express  terms 
or  by  necessary  implication  require.  The 
proceeding  is  to  be  initiated  by  the  filing  of 
a  petition  by  the  applicant  with  the  county 
commissioners  of  the  county  in  which  the 
lands  sought  to  be  taken  are  located,  the 
appointment  of  three  appraisers  to  ascer- 
tain the  compensation  to  be  made  such 
owner  or  person  interested.  Upon  the  re- 
ceipt of  such  petition  the  commissioners  are 
required  to  give  at  least   thirty   days'  no- 


tice prior  to  the  appointment  of  said  ap- 
praisers, stating  that  such  appraisers  will 
be  appointed  on  a  certain  day.  The  ap 
praisers  are  required  to  qualify  by  taking 
an  oath.  They  are  to  hear  the  proofs  and 
allegations  of  the  parties,  to  view  the  prem- 
ises, and  to  certify  the  compensation  to  be 
made  to  the  owner,  which  certificate  is  to 
be  ^gned  by  them,  or  a  majority  of  them. 
and  shall  be  recorded  in  the  office  of  the 
county  clerk  of  the  county  in  which  the 
lands  are  situated,  and,  upon  payment  of 
the  amount  so  certified,  the  petitioner 
shall  have  the  right  of  way  to  construct 
said  ditch.  It  is  insisted  that,  as  the  stat- 
ute makes  no  provision  for  notice  to  the 
property  owner  as  to  the  time  or  place  of 
the  meeting  of  the  appraisers,  he  is  deprived 
of  the  right  to  be  heard  upon  the  question 
of  the  amount  of  damages,  and  for  that 
reason  the  statute  contravenes  f  §  6  and  32 
of  article  1  of  the  Constitution.  These 
sections  of  the  Constitution  are  as  follows: 
"Sec.  6.  No  person   shall  be  deprived  of 


held  that  the  provision  of  the  state  Consti- 
tution against  depriving  one  of  life,  liberty, 
or  property,  unless  by  the  judgment  of  his 
peers  or  the  law  of  the  land,  being  incor- 
porated in  the  section  relating  to  the  rights 
of  the  accused  person  in  criminal  proceed- 
ings, did  not  apply  to  the  exercise  of  the 
right  of  eminent  domain.  The  provision  of 
tlM  state  Constitution  guaranteeing  a  rem- 
edy by  due  course  of  law  for  any  injury 
done  to  person  or  [property  was  disposed  of 
upon  the  ground  that  it  had  reference  solely 
to  suits  or  actions,  and  therefore  was  inap- 
plicable to  a  process  in  the  exercise  of  the 
right  of  eminent  domain.  It  was  conceded 
that  the  provision  of  the  state  Constitution 
that  no  man's  property  shall  be  taken  or 
applied  to  public  use  without  the  consent 
of  his  representatives  and  without  compen- 
sation beinff  made  was  applicable  to  the 
exercise  of  the  right  of  eminent  domain,  but 
was  held  not  to  require  notice  to  the  owner 
of  the  assessment  of  damages.  The  pro- 
vision of  the  5th  Amendment  of  the  Federal 
Constitution,  to  the  effect  that  private  prop- 
erty shall  not  be  taken  for  the  public  use 
without  just  compensation,  was  held — and 
properly  so — ^to  apply  only  to  the  Federal 
government,  and  not  to  the  state  govern- 
ments. The  due  process  provision  of  the 
14th  Amendment  was  held  inapplicable,  ap- 
parently upon  the  theory  that  the  pur- 
pose and  function  of  that  provision  was  lim- 
ited to  the  securing  of  the  objects  contem- 
plated by  the  civil  rights  bill.  It  is  to  be 
noted  in  this  connection  that  this  theorv 
of  the  scope  and  function  of  the  14th 
Amendment  was  exploded  by  the  United 
States  Supreme  Court  in  the  Slaughter- 
House  Cases.  16  Wall.  36,  21  L.  ed.  394,  and 
Holden  v.  Hardy,  169  U.  S.  366,  42  L.  ed.  780, 
18  Sup.  Ct.  Rep.  383,  and  has  been  impliedly 
repudiated  in  almost  countless  other  cases. 
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So,  it  was  held  in  Johnson  v.  Joliet  &  C. 
R.  Co.  23  111.  202,  that  notice  to  nonresident 
owners  of  the  intention  to  condemn  land 
was  not  required  by  the  provision  of  the 
Constitution  that  no  one's  property  shall 
be  taken  for  public  use  witnout  the  eon- 
sent  of  his  representatives,  nor  witlM>ut  just 
compensation  being  made  to  him;  and  that 
the  provision  of  the  Constitution  that  no 
one  shall  be  deprived  of  his  life,  liberty,  or 
property  but  by  the  judgment  of  his  peers 
or  the  law  of  the  land  did  not  apply  to  emi- 
nent domain  proceedings. 

In  New  Orleans,  J.  &  G.  N.  R.  Co.  v. 
Hemphill,  35  Miss.  17,  it  was  held  that  no- 
tice to  the  owners  of  proceedings  to  fix 
compensation  for  the  land  taken  was  not 
a  constitutional  necessity,  upon  the  ground 
that  condemnation  proceedings  are  in  rem, 
and  that  the  seizure  of  the  property  is  no- 
tice to  all  parties  in  interest. 

It  is  apparent  from  the  foregoing  review 
of  the  authorities  that  although  quite  a 
number,  if  not  the  majority,  of  the  cases 
hold  or  assume  that  failure  of  the  statute 
to  provide  for  notice  to  the  property  owner 
of  the  proceedings  to  fix  or  ascertain  his 

!  damages  will  not  render  it  unconstitutional 
or  invalid,  most  of  them  rest  upon  the 
ground  that  notice  is  implied,  although  not 
expressly  provided  for;  and  only  a  few  upon 
the  ground  that  notice  is  not  essential  to 
the  validity  of  the  proceedings,  and  the  lat- 
ter are  now  thoroughly  discredited  as  au- 
thority'. 

The  cases  upon  the  question  as  to  the 
necessity  of  a  provision  fOr  notice  in  stat- 
utes providing  for  assessments  on  private 
property    for    local    improvements,    though 

I  quite  analogous  to  the  subject  of  this  note, 

'  have  not  been  included,  or  at  least  have  been 

,  referred  to  incidentally  only. 
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life,  liberty,  or  property  without  due  proc- 
ess of  Uw.* 

"Sec.  32.  Private  property  shall  not  be 
taken  for  private  use  unless  by  consent  of 
the  owner,  except  for  private  ways  of  neces- 
litT,  and  for  reservoirs,  drains,  flumes,  or 
dit4^hes  on  or  across  the  lands  of  others  for 
agricultural,  mining,  milling,  domeetie,  or 
nnitaiy  purposes,  nor  in  any  case  without 
due  compensation/' 

That  the  owner  of  property  taken  from 
bim  bj  virtue  of  the  ri^t  of  eminent  do- 
main is  entitled  to  notice  and  an  opportu- 
utT  to  he  heard  upon  the  question  of  the 
imoimt  of  his  compensation  can  hardly  be 
qMstioned.    Tbe  decisions  are  almost  unan- 
hnoQs  on  that  subject.     But  the  important 
question  presented  in  this  case  is :  Must  the 
statate   so    provide?    Upon    this    question 
there  is  an  apparent,  if  not  real,  conflict 
in  the  decisions.      In   many   cases   it  has 
bna  held  that  notice  must  be  given,   al- 
tlumgh  the  statute   does  not  in  terms   re- 
quire it,  and  that  a  statute  providing  for 
a  hearing  implies  that  notice  must  be  given, 
or  ths  proceeding   will   be   void.     A   brief 
rpriew  of  a  few  of  those  cases  will  be  suf- 
ficient here.    The  case  of  Whiteford  Twp. 
y.  Phinney,  53  Mich.  130,  18  N.  W.  593,  was 
a  writ  of  certiorari    to   bring   before    the 
sapreme  court  the  proceedings  of  the  pro- 
bate judge  appointing  a  special  drain  com- 
miaioner  to  construct  a  ditch  to  drain  cer- 
tain lands,  and   to   assess   the   expense   of 
the  same   againat    the    property   benefited. 
There  was   no    notice   given    to    the    land 
owners  of  the   application    or   proceedings 
before  the  judge  of  probate,  or  of  the  time 
and  place  when  the  stime  would  be  heard. 
It  was  held  that  "such  notice  is  always  nec- 
tary when  -it   is    sought   to   deprive  the 
otjan  of  his  property;   and,  if  the  notice 
a  not  expressly   provided   for   in   the   law 
i^f,  it  is  in   all   such   cases   necessarily 
iaplied,  and  the  failure  to  give  such  no- 
tice renders  the    proceedings,   if  otherwise 
''ItttUr,  null   and    void."      Chief    Justice 
''ooley,  in    his    concurring    opinion,    said: 
■^  do  not  think   it   legally   competent   to 
*^fer  upon  the  probate  or  any  other  court 
t^  power,  without   notice   to   the   parties 
pWK-eraed.  to  appoint  an   officer  to   decide 
fiwHy  upon  the  question  of  laying  taxes, 
^  to  proceed  to  lay  taxes  in  his  discre- 
fWD  a»  has  been  done  here;   and,  if  the 
•^^lation  under  which  this  so-called  com- 
WRMoner  has  proceeded  will  permit  of  such 
^m,  it  is  void."    Campbell,  J.,  concurred 
^t^  the  chief  justice,  and  the  proceedings 
J?re  held  void.    The  case  of  Re  Road,  109 
*^»  118.  was  certiorari  to  the  quarter  ses- 
*^^n*  in  the  establishment  of  a  public  road. 
'*»e«  were  appointed  and  madft  their  re- 
^^^rt^and  it  was  objected  that  "legal  notice 


of  the  meeting  of  the  viewers  to  make  the 
view  was  not  given."    In  the  opinion  it  is 
said:     "In  the  act  of  1836  there  is  no  pro- 
vision made  for  notice;   it  may  have  been 
supposed  that  the  presentation  of  a  peti- 
tion to  the  court,  the  appointment  of  view- 
ers,    their    actual     appearance    upon    the 
ground,  the  view  and  survey  of  the  route, 
and  the  filing  of  their  report,  were  circum- 
stances of  such  notoriety  as  would  put  all 
parties  on  their  guard    (Re  Baldwin  A  S. 
Road,  3  Grant,  Cas.  62),  and  that  the  in- 
tervention of  a  whole  term  of  court  gave 
full    opportunity    for    knowledge,    and    for 
preparation  to  resist  the  confirmation.  But, 
as  the  appropriation  of  a  man's  property 
and  the  assessment  of  his  damages,  without 
notice,   is   repugnant  to  every  principle  of 
justice,  it  was  held  in  a  number  of  cases, 
under   the   act    of     1836,    notably    in    Re 
Neeld's   Road,    1    Pa.   St.   355,  Re   Beyer's 
Road,  37  Pa.  257,  and  Central  R.  Co.'s  Ap- 
peal, 102  Pa.  38,  that  notice  to  the  property 
owner  is  absolutely  essential  to  the  valid- 
ity of  the  view  or  assessment."     In  many 
other  cases  it  has  been  held  that,  although 
the  statute  does  not  expressly  provide  for 
notice,  the  proceedings  are  void  unless  no- 
tice is  given,  and  that  statutes  which  pro- 
vide for  a  hearing  imply  that  notice  must 
be  given,  and,  if  not  given,  the  proceedings 
are  void.     Tracy  v.  Elizabethtown,  L.  &  B. 
S.  R.  Co.  80  Ky.  259;  Peoria  A  R.  I.  R.  Co. 
V.  Warner,  61  111.  52;  Gamble  v.  McCrady, 
75  N.   C.   609;    Baltimore  &  O.   R.   Co.   v. 
Pittsburg,  W.  &  K.  R.  Co.  17  W.  Va.  812; 
People  ex  rel.  Heiser  v.  Gilon,   121   N.  Y. 
551,  24  N.  E.  944;   Strachan  v.  Brown,  39 
Mich.  168;  Dickey  v.  Tennison,  27  Mo.  373. 
Other  caries  on  the  question  of  the  necessity 
for  notice  might  be  cited.    But  an  examina- 
tion of  these  cases  discloses  that  in  but  few 
of  them  is  the  constitutionality  of  the  stat- 
utes  called    in    question.      What   is    really 
decided  is  that,  in  order  to  a  valid  exercise 
of  the  right  of  eminent  domain,  the  land- 
owner must  have  notice  whether  the  stat- 
ute  in   express   terms   requires   it  or   not; 
and   that   unless   notice   is   given    the    pro- 
ceedings  are  void.     It  has   also  been   held 
that,  although  the  statute  did  not  in  terms 
provide   for  notice,  but   did   provide   for  a 
hearing  by  the  appraisers,  or  commission- 
ers, as  they  are  sometimes  called,  and  no- 
tice was  actually  given,  the  party  could  not 
complain.     Kramer   v.    Cleveland   &   P.   R. 
Co.  6  Ohio  St.   140-147;   Paulsen  v.  Port- 
land, 149  U.  S.  30-41,  37  L.  ed.  637-641,  13 
Sup.  Ct.  Rep.  750. 

This  brings  us  to  the  consideration  of 
the  question:  Must  the  statute,  to  be  valid, 
provide  for  notice  to  the  landowner,  and 
must  he  be  given  an  opportunity  to  be 
heard  as  to  the  amount  of  his  damages? 
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The    statute    under    consideration    provides 
for   notice  by    the    county    commissioners 
that  on   a  certain  day   appraisers   will   be 
appointed,   and   it   is   argued   that,   having 
been  once  notified,  the  landowner  must  take 
notice  of  all  subsequent  proceedings.     But 
when  the  commissioners  have  given  the  re- 
quired notice,  and  have  appointed  the  ap- 
praisers,  their  duty  and   authority   in  the 
matter  are  at  an  end.   They  are  not  author- 
ized to  fix  the  time  or  place  of  the  meeting 
of  the  appraisers,  nor  is  any  report  to  be 
made  to  them,  and  they  are  without  power 
to  confirm,  modify,  or  set  aside  the  report 
of    the    appraisers.     The    appraisers,    or    a 
majority  of  them,  are  to  make  and  sign  a 
certificate   of   their   ascertainment   and   as- 
sessment,  which   is   to   be   recorded   in  the 
oflice   of    the    county   clerk,    and   this    cer- 
tificate, when   so  made  and   recorded,   and 
upon  payment  of  the  amount  so  ascertained, 
gives  to  the  applicant  the  right  of  way  for 
the  ditch.     It  is  the  act  of  the  appraisers 
that   deprives    the    party   of   his    property, 
and   not   the  act  of  the    commissioners    in 
appointing   them    that   does    so.     There    is 
nothing  that  the  commissioners  are  author- 
ized to  do  that  can  in  any  manner  be  con- 
strued  into   notice   of   when   or   where   the 
appraisers  will  meet,  nor  does  the  statute 
do  so.    It  is  true  that  the  statute  says  they 
shall  hear  the  proofs  and  allegations  of  the 
parties  and  shall  review  the  promises;  but 
how  are  the  parties  to  know  when  or  where 
the  appraisers  will  meet  for  that  purpose 
without  notice?     In   all   other   proceedings 
to  condemn   private   property  by  virtue  of 
the  right  of  eminent  domain  the  statute  has 
provided  for  notice.     The  statute  providing 
for  the  establishment  of  private  roads  re- 
quires that  the  county  commissioners  shall, 
at  the  time?  of  the  hearing  of  the  applica- 
tion, cause  an  order  to  be  issued  directing 
the   viewers  to   meet,   on   a  day  named   in 
such   order,  on   the  proposed   road,   and  if, 
for  any  reason,  they  are  unable  to  meet  at 
that  time,  they   may  fix   some  other  date, 
but    shall    be    required    to    give    notice    in 
writing  of  the  time  and  place  where  they 
will  meet;   and  an  appeal   is   provided  for 
to  the  district  court.  Chapter  11,  p.  9,  Sess. 
Laws    1901.     Similar   provisions   are   made 
for   notice   where   property  is   to  be  taken 
for   a   public   road.     Sections    1918   et  seq., 
Rev.    Stat.    1899.     Likewise,    notice    is    re- 
quired for  the  condemnation  of  a  right  of 
way   for  railroads  and  for  other   purposes. 
Sections  2916  et  seq..  Rev.  Stat.  1899,  and 
S  3084,  as  amended  and  re-enacted  by  chap- 
ter 3i,  p.  30,  Sess.  Laws  1901.    In  all  such 
cases,   except  the  one  under  consideration, 
the  viewers  or  a^ppraisers  are   required   to 
make   their   report   to   the  county  com  mi  s- 
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sioners  or  to  the  eourt  or  judge,  and  pre 
vision  is  made  for  review  or  appeal. 

A    leading   case    upon    the    s^ject,   aB< 
where  the  constitutionality  of  the  law  wa 
directly  raised  and  determined,  is  found  i: 
Stuart  V.  Palmer,  74  N.  Y.  183,  30  Am.  Rej 
289.      The   act   there   under    oonsideratioi 
authorized     an     assessment     to     be     mad 
against  property  benefited  by    the   openin: 
of  a  street,  without  notice  to  tlie  owner  o 
the  property  found  to  be  benefited  by  th 
commissioners  appointed  for  that   purport 
Earl,  J.,  in  delivering  the  opinion  of  th 
court,  said:     "We  shall  examine   and  con 
sider  but  one  question,  which  we  deem  de 
cisive  of  this  case,  and  that  is  whether  th* 
act  authorizing  the  assessment  was  consti 
tutional.     ...     I   am   of   opinion    that 
the  Constitution  sanctions  no  law  imposioj 
such  an  assessment,  without  notice  to,  anc 
a    hearing  or    an   opportunity    of   a   hear 
ing    by,    the    owners    of    the    property   t< 
be  assessed.    It  is  not  enough  that  the  own 
ers  may  by  chance  have  notice,  or  that  they 
may,  as  a  matter  of  favor,  have  a  hearing. 
The  law  must  require  notice  to  them,  and 
give  them  the  right  to  a  hearing,  and  an 
opportunity  to  be  heard.     It  matters  not 
upon  the  question  of  the  constitutionality 
of  such  a  law,  that  the  assessment  has,  in 
fact,  been  fairly  apportioned.     The  consti- 
tutional validity  of  law  is  to  be  tested,  not 
by  what  has  been  done  under   it,   but  by 
what  may,  by  its  authority,  be  done."    In 
Gatch  V.  Des  Moines,  63  Iowa,  718,  18  N. 
W.  310,  the  supreme  court  of  Iowa  quotes 
and  approves  the  foregoing  quotation,  and 
held  a   law  unconstitutional   that  did  not 
provide  for  notice,  and  cites  many  cases  in 
support  of   the  proposition.     To  the  same 
efl'ect  see  Rutherford's  Case,  72  Pa.  82,  13 
Am.  Rep.   655.     And  in  Re  J^ew  York,  34 
Misc.  719,  70  N.  Y.  Supp.  227,  this  language 
is  used:     "It  is  manifest,  from  a  reading 
of  the  above-cited  statute,  that,  unless  in- 
cluded by  permissible  construction  of  §  2, 
there  is  a  total  absence  of  provision  for  no- 
tice to  the  parties  against  whose  property 
an  assessment  might  be  imposed.     Without 
such  a  provision,  an  act  which  authorizes 
an  assessment  must  be  deemed  unconstitu- 
tional, since  it  has  the  effect  of  depriving 
the  owner  of  the  property  to  be  assessed  of 
his  property  without  'due  process  of  law.*'* 
In  the  case  of  Board  of  Education  v.  Al- 
dredge,   13  Okla.   205,   73   Pac.    1104,  after 
stating  the   holding  of   the   courts  on  the 
question,    the   court  concludes   as    follow's: 
"After   a    careful    examination    of   all  the 
authorities  at  our  command,  we  are  dearly 
of  the  opinion  that  the  statute  must  stand 
or  fall  as  enacted  by  the  legislature*  and 
that,  where  no  notice  is  provided,  a  court 
ought  not  to  say  that   notice   is  impHe^i; 
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and,  as  has  been  said  bj  other  law  writers, 
the  question  is  not  what  was  done,  but 
^rbat  did  the  statute  authorize  to  be  done." 
It  was  held,  in  Seifert  v.  Brooks,  34  Wis. 
443,  that  where  a  statute  failed  to  require 
notice  to  be  given  of  the  time  and  place 
of  the  assembling  of  the  juiy,  the  act 
must,  in  that  particular,  be  held  unconsti- 
tational  and  void,  and  the  proceedings 
taken  mider  it  also  inoperative  and  wholly 
void,  and  it  said:  "It  is  true  that  |  40 
enacts  that  the  juiy  shall  hear  the  declara- 
tions of  the  parties  interested  for  or  against 
the  laying  out  of  the  -street,  and  shall  take 
such  evidence  as  a  majority  of  the  jury 
think  proper;  but  this,  with  no  regulation 
for  the  giving  of  some  reasonable  notice  en- 
abling the  landowner  to  appear,  must  in 
general,  if  not  always,  be  found  a  fruitless 
and    nugatory     provision.  .     It    is 

the  omission  or  unconstitutional  feature  in 
the  statute  which  vitiates,  and  that  can  be 
I'ured  only  fay  the  legislature  itself,  or,  in 
particnlar  cases,  it  may  be,  by  the  waiver 
or  voluntary  abandonment  of  his  constitu- 
tional rights  by  the  landowner,  who  has 
that  power."  In  Lumsden  v.  Milwaukee,  8 
Wis.  485,  the  act  was  held  unconstitutional 
because  it  did  not  provide  that  the  jury 
should  be  sworn  before  acting,  and  the  fact 
that  they  were  actually  sworn  did  not  ren- 
der their  acts  valid.  See  also  McGavock 
V.  Omaha,  40  Neb.  64,  58  N.  W.  643;  Kun- 
dinger  v.  Saginaw,  59  Mich.  355,  26  N.  W. 
634;  Langford  v.  Ramsey  County,  16  Minn. 
375,  Gil.  333. 

We  are  of  the  opinion  that  the  better 
roaoning  is  that  the  statute  must  provide 
for  notice,  and   that,   where  none   is   pro- 
Tided,  it  should  not  be  implied  by  the  court. 
Especially  in  view  of  the  clear  and  explicit 
pTOrisions  for  notice  contained  in  our  stat- 
utes in  all  other  eases  where  the  right  of 
eminent  domain   is   authorized  to  be  exer- 
eiwd,  and  in  view  of  the  further  fact  that, 
oot  only  in  this  case,  but  in  those  arising 
under  similar  statutes  in  other  states,  the 
appraisers  have  acted  upon  the  assumption 
that  they  were  not  required  to  give    any 
>»tice.    Again,   if   notice  is  implied,   what 
tind  of  notice  shall  be  given?    Certainly  it 
^Qst  be  legal  notice,  and,  in  the  absence 
of  a  statute  authorizing  notice  by  publica- 
tion or  posting,  in  a  proper  case,  none  but 
personal  notice  would    be    legal,    and    it 
n»igbt  often  occur  that,  by  reason  of  non- 
Tesidencc  of  a  party  or  where  his  residence 
»«  unknown,  no  notice  could  be  given.  We 
ttmk  these  views  are  also  supported  by  the 
^gl>t  of  authority,  and  we  are  constrained 
to  hold  that  the   statute   in  question   vio- 
lates the  provisions  of  §  6  and  S  32  of  arti- 
<^le  1  of  the  Constitution,  and  is  therefore 
^oJi  It  is  contended  by  counsel  for  defend- 
♦LKJL(N.S.)  12 


ants  that  to  so  hold  will  unsettle  the  title 
to  the  right  of  way  of  many  ditches  in  the 
state  which  have  been  acquired  under  the 
statute.  But  that  argument  is  not  sound, 
because,  if  the  compensation  has  been  ac- 
cepted by  the  landowner,  it  matters  not 
how  it  was  arrived  at,  and  he  cannot  be 
heard  to  complain  after  having  accepted  the 
money. 

Several  other  points  have  been  presented 
by  counsel  for  plaintiff  which  may  be  re- 
ferred to  briefly.  It  is  contended  that,  as 
the  statute  does  not  provide  for  any  hear- 
ing before  the  county  commissioners,  the 
plaintiff  would  have  no  right  to  contest  the 
sufficiency  of  the  petition,  and  that  the  com- 
missioners must  appoint  appraisers  in  any 
event;  and,  if  this  be  not  true,  then  the 
statute  invests  the  commissioners  with 
judicial  powers  which  can  only  be  exercised 
by  the  court.  The  conclusions  at  which  we 
have  arrived  render  it  unnecessary  to  de- 
cide these  questions,  but  it  may  not  be  out 
of  place  to  say  here  that  the  provisions  of 
the  statute  are  very  meager  and  involve 
much  uncertainty.  This  will  no  doubt  be 
corrected,  should  the  legislature  pass  an- 
other act  on  the  subject.  The  proceeding  to 
condemn  property  under  the  right  of  emi- 
nent domain  is  not  a  civil  action,  nor  is  it 
necessary  that  it  should  be  considered  in 
the  ordinary  course  of  legal  proceedings. 
The  appointment  of  appraisers  may  be  con- 
fided to  any  fair  tribunal,  board,  or  officer, 
and  still  be  due  process  of  law,  provided 
the  landowner  shall  have  notice  and  an  op- 
portunity to  be  heard;  and  he  would  have 
the  right  to  show,  if  he  could,  that  no  such 
case  was  made  as  would  authorize  the  com- 
missioners to  act.  Lewis,  Em.  Dom.  2d  ed. 
pp.  881,  882. 

The  first  question  submitted  by  the  lis- 
trict  court  is  therefore  answered  in  the 
negative;  and,  as  it  includes  the  second, 
third,  fourth,  and  fifth  questions,  it  is  a 
sufficient  answer  to  each  of  them,  and  also 
eliminates  from  consideration  the  sixth 
question  submitted. 

Potter,  Ch.  J.,  and  Van  Orsdel,  J.,  con- 
cur. 


IOWA    SX7PRSME    COURT. 
CEDAR  RAPIDS  LUMBER  COMPANY 

V. 

R.  H.  FISHER. 

D.  C.  MAY  et  al.,  Appts. 

(— .  Iowa—,  105  N.  W.  595.) 

Contract— telegram  to  bidder. 

1.  A  telegram   to   a  bidder  for  p«n)llc 
work,  **You  are  low  bidder.    Come  on  mom- 


Case    Note.— Contracts;    illustrations    of 
the  distinction  between  a  definite  i^oposal 
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ing  train,"  does  not  oondud«  a  contract  with 

him. 

Same— forfeitore  of  deposit 

2.  A  forfeiture  of  a  deposit  made  by  a 
bidder  for  public  work  cannot  be  predicated 
upon  a  conference  between  him  and  the 
committee,  at  which  he  suggests  a  mistake 
in  his  bid,  and  asks  leave  to  correct  it,  and 
the  committee  state  a  desire  to  change  the 
specifications,  where  no  demand  is  made 
upon  him  to  comply  with  the  terms  of  his 
bid. 

Same— damages. 

3.  Damages  recoverable  from  a  bidder 
for  public  work  upon  his  refusal  to  comply 
with  his  contract  cannot  be  fixed  at  the 
difference  between  his  bid  and  the  price  at 
which  the  contract  is  awarded  to  a  nonbid- 
der,  where  the  authorities  have  no  power  to 
award  the  contract  to  the  latter. 

(January  16,   1906.) 

APPEAL  by  the  garnishees  from  a  judg 
ment  of  the   Superior   Court  of   Cedar 
Rapids   in   favor  of  plaintiff  in  an  action 


brought  to  subject  to  the  payment  of  a 
claim  against  R.  H.  Fisher  money  in  the 
hands  of  the  garnishees  which  was  allied 
to  belong  to  him.    Affirmed. 

Statement  by  Bishop,  J.: 

This  is  a  proceeding  in  garnishment. 
Plaintiff  is  a  judgment  creditor  of  R.  H. 
Fisher,  and,  under  execution  issued,  caused 
the  school  district  of  Silver  Lake  township, 
Dickinson  county,  and  the  officers  of  said 
district,  to  be  garnished  as  supposed  debtors 
of  said  Fisher.  The  garnishees  answered, 
and,  upon  issue  joined,  a  hearing  was  had 
before  the  court,  resulting  in  a  judgment 
in  favor  of  plaintiff.  The  garnishees  ap- 
peal. 

Messrs.  Francis  h  Owen  for  appellants. 

Messrs.  Redmond  h  Stewart,  for  appellee. 

Forfeitures  are  odious,  and  will  not  be 
enforced  except  upon  the  clearest  evidence 
that  it  was  the  intention  of  the  parties. 

Gunther  v.  New  Orleans  Cotton  Exeh. 
Mut.  Aid  Asso.  40  La.  Ann.  776,  2  L.R.A. 


or  acceptance,  and  a  mere  preliminary  step 
in  the  negotiation  of  a  contract. — From  the 
nature  of  the  subject,  the  question  whether 
certain  acts  or  conduct  constitute  a  definite 
proposal  or  acceptance  upon  which  a  bind- 
ing contract  may  be  predicated  without  any 
further  action  on  the  part  of  the  person 
from  whom  it  proceeds,  or  a  mere  prelimi- 
nary step,  whicn  is  not  susceptible,  without 
further  action  by  such  party,  of  being  con- 
verted into  a  binding  contract,  depends  upon 
the  nature  of  the  particular  acts  or  con- 
duct in  question,  and  the  circumstances  at- 
tending the  transaction;  and  it  is  impossible 
to  formulate  a  general  principle  or  criterion 
for  its  determination.  All  that  can^  be 
usefully  done  is  to  call  attention  to  indi- 
vidual cases  which  have  passed  upon  the 
question  under  various  states  of  facta, — it 
being  remembered  that  the  question  for  de- 
termination is  not  as  to  the  general  requi- 
sites of  effect  of  a  proposal  or  acceptance 
essential  to  completion  of  a  contract,  but 
merely  whether  certain  acts  or  conduct  of 
a  person,  relied  upon  as  a  proposal  or  ac 
ceptance,  are  in  fact  such,  or,  upon  the 
other  hand,  constitute  a  mere  preliminary 
step,  looking  eventually  toward  a  proposal 
or  acceptance  by  that  party. 

In  Leskie  v.  Haseltine,  155  Pa.  98,  25  Atl 
886, — a  case  very  similar  in  many  respects 
to  Cedar  Rapids  Lumbkb  Co  v.  Fisheb,— 
upon  the  opening  of  bids  for  a  private  en- 
terprise, the  defendant  or  his  agent  said  to 
the  plaintiff,  "You  are  the  lucky  man."  The 
court  held  that  such  a  statement  did  in 
nowise  complete  the  contract,  but  was  sim- 
ply an  acknowledgment  that  the  plaintiff 
was  the  lowest  bidder;  other  negotiations 
being  necessary  before  the  contract  would 
be  complete.  It  may  be  well  to  note  that 
in  this  case  it  was  a  private  enterprise, 
while  in  CfraJAB  Rapids  Lumber  Co.  v.  Fish- 
er the  contract  was  a  public  contract,  al- 
4  L.R.A.(N.S.) 


though  neither  case  seems  to  make  any 
distinction  upon  that  point. 

In  Erving  v.  New  York,  131  N.  Y.  133, 
29  N.  E.  1101,  it  was  held  that  where  there 
had  been  an  advertisement  for  proposals  for 
a  public  work,  the  mere  fact  tnat  the  low- 
est bidder  knew  that  he  was  the  lowest  bid- 
der did  not  award  the  contract  to  him,  nor 
did  the  mere  arithmetical  operation  of  com- 
piling the  bids  definitely  establish  the  con- 
tract. 

This  distinction  between  a  definite  com- 
pletion of  a  contract  and  a  step  in  the 
negotiations  is  very  clearly  brought  out  in 
Wilie  V.  Price,  5  Rich.  Eq.  91,  where  the 
defendant  wrote  to  plaintiff's  agent  that 
"we  [citizens  of  a  town]  have  had  a  meet- 
ing .  .  .  and  are  resolved  to  make  her 
[the  plaintiff]  this  proposition.  We  will 
guarantee  her  $400  a  year."  The  court  said 
that  this  communication  simply  narrated 
the  proceedings  of  a  public  meeting,  and 
proposed  a  basis  upon  which  the  plaintiff 
might  treat  for  a  contract  with  the  citizens 
of  the  town. 

Another  case  illustrating  the  same  dis- 
tinction is  Stagg  v.  Compton,  81  Ind.  171, 
where  there  had  been  some  negotiations 
concerning  the  purchase  of  a  horse,  and  the 
defendant  wrote  to  the  plaintiff,  saying:  "I 
might  purchase  your  horse  at  $200,  the  price 
you  ask.  I  would  like  to  get  it  at  once  if  it 
will  do  me,  which  I  am  quite  certain  it  will." 
This  message  was  sent  in  reply  to  a  letter 
of  the  plaintiff,  stating  the  price  of  the 
horse.  The  court  said  that  even  if  the 
plaintiff  had  replied  directing  the  defendant 
to  take  the  horse  at  the  price  named,  and 
telling  him  when  and  how  to  get  it,  there 
still  would  have  been  no  completed  con- 
tract, because  even  then,  by  the  terms  of 
his  commimication.  the  defendant  was  en- 
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118,  8  Am.  St.  Rep.  654,  5  So.  65;  Hancock 
V.  Carlton,  6  Gray,  39;  Asher  v.  Pendleton, 
SGratt.  628;  8  Am.  A  Eng.  Enc.  Law,  p. 
449. 

Deposit  made  on  bid  cannot  be  forfeited 
/or  tbe  failure  to  sign  a  contract  with  con- 
ifitions  more  burdensome  than  specifications 
or  advertisement. 

Cotter  V.  Casteel  (Tex.  Civ.  App.)  37  S. 
W.  791. 

Fisher's  proposal  or  bid  was  never  un- 
qualifiedly accepted. 

LeskieV.  Haseltine,  155  Pa.  98,  25  Atl. 
886:  Brving  v.  New  York,  131  N.  Y.  133, 
29  X.  E.  1101;  Smith  v.  New  York,  10  N. 
Y.  504;  Nash  v.  St.  Paul,  11  Minn.  174, 
Gil.  110;  People  ex  rel.  Ream  Pav.  Co.  v. 
Board  of  Improvement,  43  N.  Y.  227 ;  Nich- 
eU  V.  SUte,  11  Tex.  Civ.  App.  327,  32  S.  W. 
452;  Kirwin  v.  Byme,  9  Misc.  76,  29  N.  Y. 
Snpp.  287;  Havens  v.  American  F.  Ins.  Go. 
11  Ind.  App.  315,  39  N.  E.  40. 

There  was  no  competent  or  legal  evidence 
as  to  any  damage  the  garnishees  sustained 


by  Fisher's  failure   to  enter  into  the  con- 
tract. 

Coggeshall  v.  Des  Moines,  78  Iowa,  237, 
41  N.  W.  617,  42  N.  W.  650. 

Bishop,  J.,  delivered  the  opinion  of  the 
court : 

We  shall  not  attempt  to  set  forth  the 
issues  in  detail.  It  will  be  sufficient  to 
state  the  facts.  October  14,  1903,  the  school 
district  advertised  for  bids  for  the  erection 
of  a  schoolhouse,  and  in  the  notice  made 
requirement  for  a  certified  check  for  $500 
to  accompany  each  bid.  Nothing  was  said 
in  the  notice  as  to  the  purpose  of  such  re- 
quirement. The  notice  closes  thus:  "It  is 
the  intention  of  the  board  to  award  the  con- 
tract to  the  lowest  responsible  bidder,  and 
to  require  the  successful  bidder  to  give 
bonds,  etc.,  but  the  board  reserves  the  right 
to  reject  any  and  all  bids."  Said  R.  H. 
Fisher  forwarded  a  bid  on  the  work,  and 
accompanied  the  same  with  a  certified 
check  for  the  sum  of  $500,  made  payable  to 


titled  to  determine  whether  the  horse  would 
suit  him. 

In  Demuth  v.  American  Institute,  10 
Jones  ft  S.  336,  Affirmed  in  75  N.  Y.  502,  the 
defendant  was  about  to  hold  a  public  ex- 
hibition, and  issued  a  prospectus,  a  copy 
of  which  was  sent  to  the  plaintiff  with  a 
blank  application  for  space,  which  plaintiff 
filled  out,  signed,  and  sent  to  defendant, 
together  with  a  check  for  the  required  en- 
trance fee.  The  defendant  refused  to  grant 
the  space  and  returned  the  check.  The 
court  held  that  the  plaintiff  could  not  re- 
eover,  as  there  was  no  contract;  that,  if 
there  was  any  agreement  at  all,  it  was  only 
an  Sjgreement  to  make  an  agreement.  This 
opinion  cites  Brown  v.  New  York  C.  R.  Co. 
44  N.  Y.  79,  where  the  plaintiff  desiring  to 
lease  to  defendant  a  railroad,  stated  by  let- 
ter the  terms  desired  in  the  lease  and  also 
Btid  that  certain  other  details  would  require 
onsideration,  and  would  thereafter  be  ar- 
ruiged.  The  defendant,  by  letter,  accepted 
the  proposal,  and  the  plaintiff,  replying  to 
this  letter,  stated  that  the  rent  would  begin 
on  the  day  of  his  writing,  and  offered  to  put 
defendant  in  possession  of  the  road.  There 
vas  some  delay  in  the  settlement  of  the 
terms  of  the  formal  contract,  which  was, 
however,  fimUly  agreed  upon  and  signed. 
The  plaintiff  brou^t  suit  for  the  rent  of 
the  road  from  the  date  of  his  letter  to 
time  that  the  formal  lease  went  into  effect. 
The  court  held  that  there  was  no  binding 
contract  up  to  the  time  when  the  formal 
contract  was  signed.  In  his  opinion  in  this 
case.  Jiid^  Earl  quoted  from  Lyman  v. 
Bobinaon,  14  Allen,  254,  as  follows:  "A 
Talid  contract  may  doubtless  be  made  by 
fOfT&pondence,  but  care  should  always  be 
i^en  not  to  construe  as  an  agreement  let- 
to?  wbkb  the  parties  intended  only  as  a 
mMnnrv   negotiation     The    question    m 


tract  by  their  correspondence,  or  were  they 
only  settling  the  terms  of  an  agreement  into 
which  they  proposed  to  enter  after  all  its 
particulars  were  adjusted?"  Judge  Earl 
m  the  same  opinion,  also  quoted  from  the 
opinion  of  Lord  Wensleydale  in  Ridgway 
V.  Wharton,  6  H.  L.  Cas.  304:  "An  agree- 
ment to  enter  into  an  agreement  upon  terms 
to  be  afterward  settled  between  the  parties 
is  a  contradiction  in  terms.  It  is  absurd  to 
say  that  a  man  enters  into  an  agreement 
till  the  terms  of  that  agreement  are  settled. 
Until  those  terms  are  settled  he  is  per- 
fectly at  liberty  to  retire  from  the  bargain." 

In  Knight  v.  Cooley,  34  Iowa,  218,  in 
reply  to  a  letter  requesting  the  price  of 
certain  lots,  the  defendant  wrote:  "Yours 
is  received.  The  lots  are  so  encumbered 
that  it  would  be  difficult  to  make  title  at 
once.  Price  is  $1700  and  $1500,  net,  and 
cheap."  The  {flaintiff  immediately  replied 
that  he  would  take  the  lots,  and  sent  a  draft 
as  partial  payment.  The  defendant  re- 
turned the  draft  and  refused  to  sell  the  lots. 
Upon  a  suit  at  law  brought  to  recover  dam- 
ages for  breach  of  contract  the  court  held 
that  there  was  no  contract,  and  regarded 
the  correspondence  as  amounting  simply  to 
negotiations,  and  not  to  a  bindng  offer. 

In  Allen  v.  Chouteau,  102  Mo.  309,  14  S. 
W.  869,  a  proposal  for  a  contract  was  made 
in  a  letter  closing  with  these  words:*  "If 
this  is  agreed  to,  the  agreement  can  be 
drawn  up  and  signed."  Itwcw  held  that,  upon 
the  acceptance  of  the  terms  by  the  one  to 
whom  the  proposal  was  made,  no  further 
action  by  the  proposer  was  necessary  to 
make  a  complete  contract. 

In  Havens  v.  American  F.  Ins.  Co.  11  Ind. 
App.  316,  39  N.  E.  40,  it  was  held  that  cor- 
respondence concerning  the  employment  of 
one  of  the  writers  by  the  other,  which  did 
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the  president  of  the  board.  At  a  meeting 
of  the  board  thereafter  held  for  that  pur- 
pose the  bids  filed  were  opened,  and  it  was 
found  that  out  of  fourteen  Fisher  was  the 
lowest  bidder.  Thereupon,  as  shown  by  the 
secretary's  minutes  of  the  meeting,  "motion 
was  made  and  carried  that  the  contract, 
as  per  plans  and  specifications,  be 
awarded  to  R.  H.  Fisher,  he  being  the  low- 
est bidder,  .  .  .  and  that  the  secre- 
tary be  instructed  to  telegraph  said  Fisher 
to  that  effect."  The  secretary  sent  to  Fisher 
a  telegram  as  follows:  ''You  are  low  bid- 
der. Come  on  morning  train."  Upon  reach- 
ing the  ground,  Fisher  met  the  members  of 
the  board  informally,  and  told  them  that 
he  had  made  a  mistake  in  his  bid  of  $1,533, 
and  explained  that  the  same  occurred  in 
footing  up  the  figures.  Thereupon  the 
board  members  stated  that  they  desired  to 
change  the  specifications  by  adding  differ- 
ent and  more  expensiye  material,  to  the 
additional  value  of  about  $600.  Fisher 
then  stated  that  the  amount  of  his  bid  as 
filed, — being  $15,131, — ^with  the  sum  omit- 
ted by  error,  as  claimed  by  him,  and  the 
value  of  the  materials  to  correspond  to  the 
change  requested,  would  make  a  total  sum 
of  $17,400,  and  expressed  his  willingness  to 
build  the  building  for  that  sum.  It  appears 
that  such  aggregate  sum  was  $100  less 
than  the  next  lowest  bolder,  and  $325  less 
than  the  third  lowest  bidder.  Without  a 
further  word  being  said,  as  far  as  shown 
by  the  record,  the  members  of  the  board 
withdrew  and  held  a  meeting,  Fisher  not 
being  present.     In  such  meeting,  as  shown 


by  the  minutes  of  the  secretary,  it  was  de- 
clared that  Fisher  had  refused  to  go  into 
a  contract  on  the  basis  of  the  bid  fts  made 
by  him,  and  on  motion  the  $500  deposited 
by  him  was  declared  forfeited  to  the  dis- 
trict. The  board  then  proceeded  to  award 
the  contract  for  the  building  to  a  contract- 
ing firm  who  had  made  no  bid  on  the  work; 
the  contract  price  being  the  sum  of  $17,900. 
The  record  does  not  disclose  any  further 
conversation  or  communication  between  the 
board  or  its  members  and  Fisher. 

The  argument  of  counsel  for  appellants 
proceeds  upon  the  theory  that»  in  view  of 
the  action  taken  by  the  board  and  the  send- 
ing of  the  telegram,  there  was  a  completed 
contract;  that,  as  Fisher  refused  to  join  in 
reducing  such  contract  to  formal  writing 
and  thereunder  proceed  with  the  work,  the 
right  of  the  board  to  declare  forfeited  the 
check  and  appropriate  the  same  to  its  own 
use  was  complete.  In  view  of  the  record 
before  us,  there  is  no  force  in  the  argument 
thus  presented.  Without  stopping  to  spec- 
ulate upon  the  purpose  of  requiring  the  de- 
posit of  the  check,  or  what  might  be  the 
rights  of  the  district  under  some  state  of 
facts,  it  is  clear  to  our  minds  that  there  is 
no  warrant  for  the  conclusion  that  a  com- 
pleted contract  was  accomplished  by  the 
sending  of  the  telegram.  The  action  as  in 
fact  taken  by  the  board,  considered  by  it- 
self, cannot  be  permitted  to  control  the 
situation.  Until  communicated  to  Fisher, 
it  amounted  to  no  more  than  the  forming 
of  a  conclusion  to  accept  of  his  bid  and  to 
enter  into  contract  relations  with  him.    It 


not  distinctly  state  the  work  which  was  to 
be  done  and  the  length  of  time  which  the 
contract  was  to  continue,  did  not  make  a 
binding  contract,  although  it  appeared  in 
the  correspondence  that  a  definite  accept- 
ance of  the  employer's  offer. had  been  made. 
In  Commercial  Telegram  Co.  v.  Smith,  47 
Hun,  494 — an  action  brought  by  the  tele- 
gram company  against  the  defendant  as 
president  of  the  New  York  Stock  Exchange, 
to  restrain  him  from  interfering  with  the 
right  of  the  company  to  collect  quotations 
of  dealings  made  at  the  exchange, — it  ap- 
peared that  a  letter  was  sent  by  the  de- 
fendant to  the  plaintiff  in  reply  to  an  offer 
made  by  the  plaintiff,  which  read  as  fol- 
lows: "I  am  mstructed  by  our  executive 
committee  to  say  in  reply  that  the  plan 
set  forth  in  ^our  letter  is  entirely  satis- 
factory to  this  comnany;  that  we  accept 
the  same  and  are  ready  to  execute  an  agree- 
ment upon  the  basis  proposed  whenever 
prepared  and  submitted  to  us."  It  was  held 
that  this  letter  did  not  constitute  a  con- 
tract. And  the  court  further  held  that  such 
a  letter,  in  order  to  constitute  a  complete 
contract,  must  necessarily  include  all  of  the 
, elements  which  were  to  compose  the  formal 
contract,  and  that  such  a  letter  was  merely 
a  preliminary  step. 
<L.R.A.(N.S.) 


In  Martin  v.  Northwestern  Fuel  Co.  22 
Fed.  696,  in  reply  to  a  proposition  made  by 
the  plaintiff  by  telegraph  to  sell  coal  at  a 
certain  fiffure,  the  following  telegram  was 
sent:  "Telegram  received.  You  can  consider 
the  coal  sold.  Will  be  in  Cleveland  next 
week  and  arrange  particulars."  ^  Judge 
Brewer,  in  writing  the  decision,  said  thst 
the  expression,  "you  may  consider  the  coal 
sold,"  was  not  a  natural  one  when  a  definite 
acceptance  of  an  offer  was  intended,  but 
was  merely  an  acknowledgment  that  a  con- 
tract might  be  easily  agr^  upon. 

The  following  English  cases  hold  that  sn 
agreement  subject  to  the  preparation  and 
approval  of  a  formal  contract,  or  any  simi- 
lar language,  is  not  such  a  contract  as  can 
be  specifically  performed:  Crossley  v.  May- 
cock,  L.  R.  18  Eq.  180;  Harvey  v.  Barnard's 
Inn,  50  L.  J.  Ch.  N.  S.  750;  Cowley  v.  Watta, 
17  Jur.  172;  Honeyman  v.  Marryatt,  6  H. 
L.  Cas.  112. 

The  following  cases  bold  that  the  mere 
fact  that  the  parties  contemplated  a  formal 
agreement  is  strong  evidence  that  the  pre- 
liminary negotiations  were  not  intended  as 
a  binding  contract:  Bryant  v.  Ondrak,  87 
Hun,  477,  34  N.  Y.  Supp.  384;  Irish  v.  Pul- 
liam,  32  Neb.  24,  48  N.  W.  963;  Wharton 
y.  Stoutenburgh,  35  N.  J.  Eq.  260. 
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if  not  enough  to  determine  upon  an  aocept- 
anee,  but  that  determination  must  be  com- 
municated to  the  other  party.  Thia  is  ele- 
mentary; but  see  9  Cyc.  Law  A  Proc.  p. 
270.  and  the  cases  cited.  So,  too,  it  is 
plain  that  the  telegram  cannot  be  given 
the  effect  of  an  acceptance  of  the  bid  of 
Fisher,  and  so  give  rise  to  contract  rela- 
tiona,  as  contended  for  by  appellants.  It 
served  no  further  purpose  than  the  words 
thereof  import, — to  advise  Fisher  that  his 
bid  was  lowest,  and  that  further  consider- 
ation or  arrangement  awaited  his  appear- 
ance in  response  to  the  invitation  to  come. 
Not  only  must  there  be  an  acceptance,  but 
it  must  be  unqualified.  It  has  frequently 
been  held  that  a  message  similar  in  word- 
ing to  the  one  in  question  is  not  sufficient^ 
T^eskie  v.  Haseltine,  155  Pa.  98,  25  Atl. 
R86;  Erving  v.  New  York,  131  N.  Y.  133, 
29  N.  E.  1101 ;  Kirwan  v.  Byrne,  9  Misc.  76, 
29  N.  Y.  Supp.  287 /Havens  v.  American 
P.  Ins.  Co.  11  Ind.  App.  315,  39  N.  E.  40. 

But,  if  what  has  been  said  foregoing  were 
not  true,  it  must  be  remarked  that  the  evi- 
dence fails   to   make  it  appear  that  there 
vas  a  refusal   on  the  part  of  Fisher.     He 
was  not  told  when  be  reached  the  district 
that  his  bid  had  been  accepted.     Indeed,  it 
would  seem  that  acceptance  was  being  with- 
held unUl   a   change  in    the    specifications 
Bould  be  considered  and  agreed  upon;   and 
this,  notwithstanding    the    action    of    the 
board  as  refiected  by  the  minutes  of  the 
Mcretary.     All  we  have  in  the  way  of  evi- 
dence is  that  Fisher  communicated  the  fact 
of  the  mistake  in  his  figures  to  individual 
members  of  the  board,  and  the  latter  com- 
municated to  him  their  desire  for  a  change 
in  the  specifications.    Thus  acting,  no  agree- 
ment was   attempted,  and  none  could  have 
been  made.     The  board  when  in  session  did 
not  call  upon  Fisher  to  contract  in  accord- 
ance with   his  bid,  nor  did  it  give  him  a 
chance  to    refuse   to  do   so.     It  proceeded 
tummarily  to  sever  all  relations  with  him, 
and  to  contract  with  a  third  party.    Out  of 
&neh  a  situation  it  was  not  possible  for  a 
forfeiture  to  arise.    Moreover,  there  was  no 
proTision  for  a  forfeiture,  and  the  law  will 
not  hasten  to  imply  that  such  was  intended. 
And,  even  if  damages  were  recoverable,  it 
«oald  not  be  upon  the  basis  as  contended 
for  by  counsel   for  appellants,  that  is,  the 
difference   between   the   bid  of   Fisher  and 
the  price  at  which  the  contract  was  let  to  a 
nonbidding  party.     And  this  must  be  true 
becanse  the  board  thus  proceeded  without 
authority.     It  should  have  accepted  one  of 
the  bids  made,  or,  if  all  were  rejected,  re- 
sdvertise  for  bids.     Code,  |  2779;  Weitz  v. 
Independent  District,  79  Iowa,  423,  44  N. 
W.e96. 

In  any  view,  the  judgment  of  the  trial 
court  was  correct,  and  it  is  affirmed. 
4LRA.(N.a) 
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WESTERN    UNION    TELEGRAPH    COM- 
PANY. 

(141   Fed.  522.) 

Telegraph— care  in  taking  message. 

1.  In  the  absence  of  notice  of  facts  or 
circumstances  which  would  awaken  inquiry 
and  arouse  suspicion  in  the  mind  of  a  per- 
son of  ordinary  prudence  and  intelligence 
in  a  like  situation  regarding  the  authority 
to  send  it,  of  the  party  who  presents  a 
message  for  transmission,  the  exercise  by 
a  telegraph  company  and  its  operators  of 
reasonable  care  to  receive  and  transmit  gen- 
uine and  authorized  messages  only  does  not 
require  them  to  investigate  or  ascertain 
the  identity,  or  authority  to  send  it,  of  the 
person  who  tenders  a  message  for  trans- 
mission, whether  that  message  is  in  writing, 
or  is  spoken  directly  to  the  operator,  or  is 
communicated  to  hun  by  telephone. 

But,  when  such  facts  or  circumstances 
come  to  the  notice  of  the  company,  or  of  its 
acting  operator,  the  exercise  of  reasonable 
care  to  transmit  genuine  and  authorized 
messages  only  requires  the  party  who  re- 
ceives the  notice  either  to  investigate  and 
ascertain  the  authority  of  the  sender  be- 
fore transmitting  the  message,  or  to  com- 
municate the  fa^s  and  circumstances  and 

Headnotes  by  Sanbobn,  Circuit  Judge. 


Case  Note. — Telegraph;  duty  of  company 
to  ascertain  identity  or  authority  of  sender 
of  message. — ^There  are  but  few  authorities 
upon  the  question  of  the  duty  of  a  tele- 
graph company  to  ascertain  the  identity 
or  authority  of  the  sender  of  telegraphic 
messages. 

In  Western  U.  Teleg.  Co.  v.  Schriver,  141 
Fed.  538,  and  Western  U.  Teleg.  Co.  v.  Tot- 
ten,  141  Fed.  533,  the  facts  were  similar 
to  those  in  Bank  of  Havelock  v.  Western 
U.  Teleg.  Co.,  reported  above,  and  in  both 
these  cases  it  was  held  that  »  telegraph 
company  owes  the  duty  to  exercise  reason- 
able care  to  receive  and  transmit  author- 
ized messages  only.  In  the  Totten  Case 
the  headnote  in  Bank  of  Havelock  v. 
Westebn  U.  Teleg.  Co.  is  quoted  in  full. 

In  Western  U.  Teleg.  Co.  v.  Meyer,  61 
Ala.  158,  32  Am.  Rep.  1,  it  was  held  that 
where  there  is  nothing  to  create  suspicion 
in  the  minds  of  the  agents  of  the  telegraph 
company,  it  is  for  the  sendee  to  ascertain 
for  himself  whether  the  sender  is  the  per- 
son he  professes  to  be. 

In  Elwood  v.  W^estem  U.  Teleg.  Co.  45  N. 
Y.  549,  6  Am.  Rep.  140,  it  was  said  that 
"the  sending  of  such  a  message  in  the  name 
of  the  cashier  of  a  bank,  at  the  request  of 
the  party,  who  was  thereby  held  out  as  en- 
titled to  credit  for  a  large  amount,  without 
any   evidence   of  his   authority  to  use   the 
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the  inquiry  or  suspicion  to  the  addressee  at 
or  before  its  delivery. 
Same — reliance  on  message. 

2.  Action  by  mortgagees  against  a  tele- 
graph company  for  loss  of  their  lien  on  cat- 
tle worth  $3,500,  caused  by  the  receipt  oyer 
the  telephone,  from  one  whose  yoioe  was 
not  known  to  the  operator  and  who  had 
no  authority  to  send  it,  and  the  transmis- 
sion to  the  plaintiffs,  to  whom  it  was  ad- 
dressed, of  this  telegram:  **We  will  pay 
Barnes's  draft  for  thirty-fiye  hundred. 
Bank  of  Denison."     Held: 

(1)  The  telegram  was  not  so  indefinite 
that  reliance  and  action  might  not  lawfully 
be  based  upon  it. 

(2)  The  loss  of  the  lien  upon  the  cattle 
was  not  an  unnatural  or  improbable  effect 
of  the  delivery  of  the  telegram,  and  the 
damages  resulting  from  this  loss  were  not 
too  remote  to  warrant  a  recovery. 

(3)  A  draft  by  Barnes  was  not  essential 
to  the  maintenance  of  the  plaintiff's  action 
for   the    false    representation    embodied    in 
the  telegram  and  the  resulting  damage. 
Mortgage— loss  of  lien— remedy. 

3.  It  is  no  defense  to  an  action  by  mort- 
gagees against  a  stranger  for  causing  the 
loss  of  their  lien  upon  some  of  the  mort- 
gaged property  that  it  still  covers  an 
amount  sufficient  to  secure  the  payment  of 
the  mortgage  debt. 

Directed  verdict — ^grounds. 

4.  When  a  verdict  is  directed  on  spe- 
cific but  untenable  grounds,  it  may  not  be 
affirmed  on  other  grounds,  unless  it  is  clear 
beyond  doubt  that  the  new  grounds  could 
not  have  been  obviated  if  they  had  been 
called  to  the  attention  of  the  defeated  party 
at  the  time  the  verdict  was  rendered. 

But,  when  the  defeated  party  has  intro- 
duced at  the  trial  all  the  legal  evidence  he 
offered,  and  has  rested  his  case,  he  has 
thereby  estopped  himself  from  denying  that 
he  can  do  no  more  to  overcome  the  objec- 
tion that  the  evidence  is  insufficient  to  sus- 
tain a  verdict  in  his  favor;  and  if  the  bill 
of  exceptions  contains  all  the  evidence,  and 


it  is  clear  beyond  doubt  that  it  would  not 
sustain  a  verdict  in  his  favor,  an  instruc- 
tion by  the  court  to  return  a  verdict  against 
him  upon  some  other,  but  untenable,  ground, 
is  error  without  prejudice,  and  no  ground 
for  reversal. 
Trial  of  issues  tendered. 

5.  The  trial  of  issues  tendered  by  a 
pleading  as  though  they  had  been  properly 
made,  m  the  absence  of  any  plea,  answer, 
or  replication  which  raises  them,  estops  the 
parties  from  subsequently  denying  that  the 
issues  were  duly  made,  and  from  taking 
any  advantage  of  the  lack  of  the  plea,  an- 
swer, or  replication. 

(November   16,   1905.) 

ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of 
Iowa  to  review  a  judgment  in  favor  of  de- 
fendant in  an  action  brought  to  hold  defend- 
ant responsible  for  a  loss  suffered  by 
plaintiff  through  a  spurious  telegram. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Sanborn,  Circuit  Judge, 
and   Philips  and  Carland,   District   Judges. 

Messrs.  F.  H.  Helsell,  Thomas  D.  Healy, 
M.  F.  Healy,  Robert  Healy,  and  D.  M.  Eel- 
leher,  for  plaintiff  in  error: 

The  telegraph  company  was  negligent  in 
transmitting  and  delivering  a  spurious  and 
forged  despatch  relating  to  an  important 
commercial  transaction. 

Elwood  V.  Western  U.  Teleg.  Co.  45  N. 
Y.  549,  6  Am.  Rep.  140;  McCord  v.  West- 
ern U.  Teleg.  Co.  39  Minn.  181,  1  L.R.A. 
143,  12  Am.  St  Rep.  636,  39  N.  W.  315; 
Bank  of  California  v.  Western  U.  Teleg.  Co. 
52  Cal.  280;  Pacific  Postal  Teleg.  Cable  Co. 
V.  Bank  of  Palo  Alto,  54  L.R.A.  711,  48 
C.  C.  A.  413,  109  Fed.  369;  Strause  v. 
Western  U.  Teleg.  Co.  8  Biss.  104,  Fed.  Cas. 
No.     13,531;     Western     U.    Teleg.     Co.    v. 


name  of  the  cashier,  .  .  .  was  an  act 
of  gross  negligence." 

In  Bank  of  California  v.  Western  U.  Teleg. 
Co.  62  Cal.  280,  the  Elwood  Case  was 
cited  with  approval  and  in  support  of  the 
proposition  that  "one  receiving  a  despatch 
from  a  telegraph  company  has  the  right  to 
rely  upon  the  exercise  of  ordinary  care  and 
prudence  by  the  agent  of  the  company  who 
transmitted  the  message,  in  discharging  his 
duty  of  deciding  whether  the  sender  was  the 
person  he  represented  himself  to  be.  Where 
a  valuable  message  is  sent,  the  identity  of 
the  sender  must  be  determined  by  the  ap- 
propriate agent  of  the  company,  and,  if  the 
agent  is  guilty  of  negligence  in  failing  to 
ascertain  such  identity,  the  telegraph  com- 
pany is  liable." 

In  Western  U.  Teleg.  Co.  v.  Uvalde  Nat. 
Bank,  97  Tex.  219,  65  L.R.A.  805,  77  S.  W. 
603,  where  a  wire  was  tapped  and  a  fraudu- 
lent message  sent  over  the  telegraph  com- 
4L.R.A.(N.S.) 


pany*s  line,  which  it  received  and  delivered 
as  a  genuine  message,  it  was  held  that,  by 
delivering  the  telegram,  the  company  did 
not  vouch  for  its  authenticity,  but  that  it 
was  its  duty,  in  the  conduct  of  its  business, 
to  exercise  a  degree  of  foresight  and  care 
adequate  to  give  reasonable  protection  to 
the  immense  interests  daily  dependent  on 
the  reliability  of  the  intelligence  whic*  it 
carries;  and  that  it  should  have  adopted 
some  method  to  prevent  its  being  imposed 
upon  and  made  tne  medium  through  which 
false  representations  could  be  made  to 
others. 

In  MeCornick  v.  Western  U.  Teleg.  Co. 
38  L.R.A.  684,  26  C.  C.  A.  35,  49  U.  S.  App. 
116,  79  Fed.  449,  it  was  said  that  a  tele- 
graph company  owed  a  duty  to  the  sender 
and  sendee  to  exercise  care  that  the  tele- 
gram should  be  authentic;  but  this  was  s 
mere  dictum* 
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Uvalde  Nat.  Bank^  (Tex.  Civ.  App.)  72  S. 
W.  232,  97  Tex.  219,  65  L.RA.  805,  77  S. 
W.  603. 

If  one  of  two  innocent  persons  must  suf- 
fer loss  by  the  fraud  of  a  tliird,  he  who  puts 
it  in  the  power  of  a  third  person  to  do  the 
wrong  should  be  compelled  to  sustain  the 
loss  occasioned  by  its  commission. 

Pacific  Postal  Teleg.  Cable  Co.  v.  Bank 
of  Palo  Alto,  supra;  Western  U.  Teleg.  Co. 
V.  Uvalde  Nat.  Bank  (Tex.  Civ.  App.)  72 
S.  W.  232;  Friedlander  v.  Texas  &  P.  R. 
Co.  130  U.  S.  416,  32  L.  ed.  991,  9  Sup.  Ct. 
Rep.  570;  Walters  r.  Western  &  A.  R. 
Co.  56  Fed.  369. 

Where  a  telegraph  company  delivers  a 
despatch  apparently  authorizing  the  re- 
ceiver to  take  some  action  respecting  a  com- 
mercial transaction  involving  any  consid- 
erable sum,  the  telegraph  company  is  liable 
as  for  false  representation  if  the  purported 
sender  of  such  message,  whose  name  appears 
to  be  signed  thereto,  never  in  fact  sent  or 
authorized  the  sending  of  the  message. 

May  v.  Western  U.  Teleg.  Co.  112  Mass. 
90;  Fererro  v.  Western  U.  Teleg.  Co.  9 
App.  D.  C.  455,   35   L.R.A.  648. 

Wherever  a  promise  is  made  to  honor  or 
to  accept  a  draft  or  bill,  such  promise  may 
he  relied  upon  as  an  acceptance,  and  a 
third  person,  who  parts  with  money  or 
property  u[K>n  the  faith  of  such  promise  to 
accept,  is  entitled   to  hold  the  promisor. 

Coolidge  V.  Payson.  2  Wheat.  66,  4  L. 
ed.  185;  Boyce  v.  Edwards,  4  Pet.  123,  7 
L  ed.  803;  State  Nat.  Bank  v.  Young,  14 
Fed.  889;  Wilson  v.  Clements,  3  Mass.  1; 
Exchange  Bank  v.  Rice,  98  Mass.  288;  Cen- 
tral Sav.  Bank  t.  Richards,  109  Mass.  413; 
Putnam  Nat.  Bank  v.  Snow,  172  Mass.  509, 
52  X.  E.  1079;  Woodard  v.  Griffiths-Mar- 
shall Grain  Commission  Co.  43  Minn.  260, 
45  N.  W.  433;  Fowler  v.  McPhee,  13  Colo. 
App.  185,  56  Pae.  1118;  James  v.  E.  G. 
Lyons  Co.  134  Cal.  189,  66  Pac.  210; 
Steman  v.  Harrison,  42  Pa.  49,  82  Am.  Dec. 
491;  Union  Bank  t.  Shea,  57  Minn.  180,  58 
N.  W.  985. 

The  property  having  been  parted  with 
on  the  faith  of  the  despatch,  it  is  not  mate- 
rial that  the  plaintiff  in  error  relied  also 
on  subsequently  obtaining  from  Barnes  a 
draft  within  the  terms  of  the  despatch. 

Sioux  Nat.  Bank  v.  Norfolk  State  Bank, 
5  C.  C.  A.  448,  12  U.  S.  App.  347,  66 
Fed.  139;  Safford  v.  Grout,  120  Mass.  20; 
Strong  v.  Strong.  102  N.  Y.  69,  5  N.  E.  799; 
Dasbiel  v.  Harshman,  113  Iowa,  283,  85 
^'.  W.  85;  Braley  v.  Powers,  92  Me.  203, 
42  Atl.  362;  Cabot  v.  Christie,  42  Vt.  121, 
1  Am.  Rep.  313;  Roberto  v.  French,  153 
>Us9.  60,  10  L.R.A.  656,  25  Am.  St  Rep. 
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611,  26  N.  E.  416;  Morgan  v.  Skiddy,  62 
N.  Y.  319;  Scholfield  Gear  &  Pulley  Co.  v. 
Scholfield,  71  Conn.  1,  40  Atl.  1046;  Mar- 
shall v.  Buchanan,  35  Cal.  264,  95  Am. 
Dec.  95;  Modern  Woodmen  v.  Union  Nat. 
Bank,  47  C.  C.  A.  667,  108  Fed.  753. 

Messrs.  Craig  L.  Wright  and  Asa  F.  Call, 
for  defendant  in  error: 

The  act  of  the  defendant  in  delivering  the 
despatch  was  not  the  proximate  cause  of 
the  plaintiff's  loss  of  security.  There  was 
another  efficient,  intervening  cause  in  the 
acts  of  Barnes. 

First  Nat.  Bank  v.  Western  U.  Teleg.  Co. 
30  Ohio  St  555,  27  Am.  Rep.  485;  2  Parson, 
p.  257;  Lowery  v.  Western  U.  Teleg.  Co.  60 
N.  Y.  198,  19  Am.  Rep.  164;  Bodkin  ▼. 
Western  U.  Teleg.  Co.  31  Fed.  134. 

The  plaintiff  has  lost  nothing  by  reason 
of  the  spurious  character  of  the  despatch, 
for  if  it  had  been  genuine,  the  bank  of  Den- 
ison  would  not  have  been  liable  upon  it,  for 
the  reason  that  no  draft  was  taken  in  due 
course  of  business  for  value,  in  reliance 
upon  it. 

Overman  v.  Hoboken  City  Bank,  30  N. 
J.  L.  68;  2  Randolph,  Com.  Paper,  §  621; 
Zane,  Banks,  I  215;  Union  Bank  v.  Coster, 
3  N.  Y.  211,  53  Am.  Dec.  280;  Exchange 
Bank  v.  Hubbard,  10  C.  C.  A.  295,  26  U. 
S.  App.  133,  62  Fed.  112;  Coolidge  v.  Pay- 
son,  2  Wheat.  66,  4  L.  ed.  185;  Central  Sav. 
Bank  v.  Richards,  109  Mass.  414;  Boyce  v. 
Edwards,  4  Pet  122,  7  L.  ed.  803;  State 
Nat.  Bank  v.  Young,  5  McCrafy,  12,  14 
Fed.   889. 

Messrs.  John  F.  Dillon,  Rush  Taggart,  and 
Henry  D.  Estabrook,  also  for  defendant  in 
error : 

If  the  telegraph  operator  acted  accord- 
ing to  a  long-continued  custom,  he  could 
not    be   charged   with    negligence. 

Butterfield  v.  Forrester,  11  East,  60; 
Beach,  Contrib.  Neg.  §  9;  New  York  v. 
Bailey,  2  Denio,  433;  1  Thompson,  Law  of 
Negligence,  I  31;  Aldrich  v.  Monroe,  00  N. 
H.   118. 

It  was  not  defendant's  duty  to  identify 
the  sender  of  the  message. 

Western  U.  Teleg.  Co.  v.  Meyer,  61  Ala. 
158,  32  Am.  Rep.  1;  Western  U.  Teleg.  Co. 
V.  Ferguson,  57  Ind.  495. 

Sanborn,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

The  plaintiffs  constituted  a  copartnership 
under  the  title  of  the  "Bank  of  Havelock." 
and  they  sued  the  Western  Union  Telegraph 
Company,  a  corporation,  for  damages  in 
the  sum  of  $3,500,  because  it  received  by 
telephone  from  someone  at  Den  ison,  in  the 
state  of  Iowa,  who  had  no   right  to   send 
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it,  and  delivered  to  the  plaintiffs,  this  tele- 
gram: 

Dated  Denison,  Iowa,  Feb.  28,  1902. 
To  the  Bank  of  Havelock:     We  will  pay 
Barnes's   draft  for   thirty-five  hundred. 
Bank  of  Denison. 

At  the  time  this  telegram  was  received 
the  plaintiffs  had  a  chattel  mortgage  on 
some  cattle  of  the  value  of  $3,500,  which 
Barnes  had  bought,  and  they  were  induced 
by  the  telegram  to  lose  their  lien  upon  and 
to  surrender  the  cattle  to  him.  On  March 
25,  1902,  Barnes  made  a  draft  on  the  Bank 
of  Denison  in  favor  of  the  plaintiffs  for 
$3,500,  but  the  drawee  refused  to  pay  it. 
The  Bank  of  Denison  was  a  copartnership, 
composed  of  Leslie  M.  Shaw  and  Carl  M. 
Kuehnle.  These  partners,  Charles  £.  Voss, 
the  cashier,  and  A.  B.  Lorenson,  were  the 
only  persons  who  had  authority  to  send 
such  a  telegram,  or  to  act  for  the  bank  in 
any  way.  E.  G.  Lyman  was  the  operator 
of  the  defendant  at  Denison,  who  received 
the  telegram  over  the  telephone  and  sent 
it  to  the  plaintiffs.  He  had  been  in  his 
position  from  February  6,  1902.  He  did 
not  know  the  voice  of  the  person  who  gave 
him  the  telegram,  but  took  it  for  granted 
that  it  was  the  voice  of  someone  who  had 
the  right  to  send  it.  He  knew  Voss,  the 
cashier,  and  did  not  think  that  the  voice 
was  his.  He  subsequently  became  ac- 
quainted with  Barnes,  but  could  not  say 
that  he  recognized  the  voice  as  that  of 
Barnes.  He  did  not  know  who  gave  him 
the  message,  because  he  did  not  recognize 
the  voice  which  communicated  it  to  him. 
The  foregoing  facts  were  proved  at  the 
trial,  and  there  was  no  evidence  tending 
to  prove  any  other  facts  which  were  mate- 
rial  to  the  decision  of  the  case  before  us. 

At  the  close  of  the  evidence  counsel  for 
the  defendant  made  a  motion,  which  the 
court  granted,  for  an  instruction  to  the 
jury  to  return  a  verdict  for  their  client  up- 
on the  specific  grounds  that  plaintiffs  had 
never  taken  or  expended  anything  for  any 
draft  in  reliance  upon  the  telegram,  that 
the  telegram  was  so  indefinite  that  they 
had  no  right  to  rely  upon  it,  and  that  the 
plaintiffs  had  no  right  to  recover  for  the 
surrender  of  the  cattle,  or  for  the  loss  of 
their  lien  upon  them,  because  the  telegram 
contained  no  agreement  to  indemnify  them 
against  any  such  loss,  nor  was  the  release 
of  such  security  within  the  contemplation 
of  the  parties.  This  ruling  is  assigned  as 
error.  It  is  true  that  the  plaintiffs  never 
paid  out  or  lost  anything  by  taking  or  re- 
lying upon  any  draft  of  Barnes,  and  that 
they  were  not  entitled  to  recover  at  the 
trial  upon  that  ground.  But  the  Bank  of 
4L.R.A.(N.S.) 


Denison  refused  to  pay  th«  draft  of  Barnes 
on  March  25,  1902,  and  it  would  not  have 
paid  it  at  any  time  after  the  telegram  was 
delivered,  if  it  had  been  presented.  The 
telegram  was  not  so  indefinite  or  uncertain 
that  reliance  and  action  might  not  have 
been  lawfully  founded  upon  it.  It  contain- 
ed a  direct  promise  to  pay  Barnes's  draft 
for  $3,500,  and  if  it  had  been  authorized 
by  the  Bank  of  Denison,  and  the  plaintiffs 
had  procured  and  paid  value  for  a  draft 
of  Barnes  for  that  amount,  within  a  rea- 
sonable time  after  they  received  the  tele- 
gram, they  would  have  had  a  perfect  cau^ 
of  action  against  the  Bank  of  Denison  for 
its  amount.  Coolidge  v.  Payson,  2  Wheat 
66,  4  L.  ed.  186;  SUte  Nat.  Bank  v.  Young. 
5  McCrary,  12,  14  Fed.  889. 

While  the  plaintiffs  parted  with  no  prop- 
erty in  reliance  upon  the  draft,  they  were 
induced  by  the  telegram  to  surrender  the 
cattle  and  to  lose  their  lien  by  mortgage 
upon  them,  and  they  thereby  lost  $3,500 
of  their  security  for  their  claim  against 
their  debtor.  Why  were  they  not  entitled 
to  recover  back  this  amount?  Counsel  for 
the  telegraph  company  answer  (1)  because 
the  plaintiffs  surrendered  the  security  of 
the  cattle  in  reliance  upon  the  promise  of 
Barnes  to  make  his  draft  on  the  Bank  of 
Denison,  and  not  in  reliance  upon  the  tele- 
gram; (2)  because  the  failure  of  Barnes 
to  make  his  draft  was,  and  the  telegram 
was  not,  the  proximate  cause  of  the  loss; 
and  (3)  because  the  plaintiffs  had  ample 
security  for  their  debt  after  the  loss  of 
their  lien  upon  the  cattle  bought  by  Barnes, 
so  that  they  never  sustained  any  damage. 
The  evidence,  however,  does  not  sustain 
these  positions.  It  is  that  the  plaintiffs 
refused  to  surrender  the  cattle  or  their 
lien  upon  them  for  the  promise  of  Barnes 
to  make  his  draft,  or  for  the  draft  itself, 
and  that  they  were  induced  to  lose  their 
lien  by  the  telegram  in  evidence  only.  The 
failure  of  Barnes  to  make  his  draft  was  not 
the  proximate  or  other  cause  of  the  loss  of 
the  plaintiffs,  because  the  proof  is  that 
they  would  not  have  surrendered  the  cattle 
or  their  lien  upon  them  upon  the  faith  of 
it,  and  that  the  Bank  of  Denison  would 
not  have  paid  it  in  any  event,  so  that  its 
execution  and  presentation  would  have 
been  nothing  but  one  of  those  idle  cere- 
monies which  the  law  never  requires.  The 
proof  is  clear  and  convincing  that  the  tele- 
gram was  the  proximate  cause  of  the  loss. 
Without  it  the  plaintiffs  would  never  have 
lost  their  lien  upon  the  cattle  without  pay- 
ment of  their  purchase  price,  and  would 
never  have  suffered  the  damages  they  claim. 

It  is  conceded  that,  if  the  telegram  had 
been  genuine,  the  plaintiffs  could  not  have 
recovered  of   the   Bank   of   Denison,   unless 
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they  had  purehaaed  or  discounted  a  draft 
of  Bamei  upon  thai  bank  for  value.  This, 
howerer,  ia  becauae  their  cause  of  action 
against  that  bank  would  have  arisen  upon 
eoatracty  if  at  all,  and  that  contract  would 
Bot  have  been  made  until  the  plaintiffs  had 
aeeepted  the  offer  tendered  by  the  telegram, 
according  to  ita  terms.  The  action  in  hand, 
howerer,  againat  the  telegraph  company,  is 
not  an  action  upon  a  contract,  but  is  an 
action  for  a  tort.  The  gravamen  of  this 
suit  ia  false  representation  and  resulting 
damage,  and  the  acceptance  of  the  apparent 
offer  which  the  Bank  of  Denison  never 
made  neither  conditioned  nor  limited  it. 
Tlie  facta  that  the  telegraph  company,  in 
violation  of  its  duty  of  reasonable  care, 
falsely  represented  to  the  plaintiffs  that 
the  Bank  of  Denison  had  promised  to  pay 
the  draft  of  Barnes  for  $3,600,  and  that 
the  plaintiffs,  in  reliance  upon  the  truth 
of  that  representation,  surrendered  its  lien 
upon  cattle  of  the  viJue  of  $3,500,  consti- 
tuted a  perfect  cause  of  action,  and  entitled 
the  plaintiffs  to  a  judgment.  One  who 
wrongfully  deceives  or  misleads  another,  to 
whom  he  owes  the  duty  of  truthful  state- 
ment, to  his  damage,  is  liable  for  the  nat- 
ural and  probable  consequences  of  his  act. 
The  natural  and  probable  effect  of  the  false 
telegram  was  the  expenditure  or  the  loss 
by  the  addressee  of  $3,500  upon  the  faith 
of  it,  and  thia  loss  by  the  surrender  of  the 
cattle,  or  of  a  lien  upon  them,  was  not  so 
remote  as  to  be  either  an  unnatural  or  im- 
probable effect  of  it.  Marshall  v.  Buchanan, 
35  Gal.  264,  06  Am.  Dec.  95;  Benton  v. 
Pratt,  2  Wend.  385,  20  Am.  Dec.  623;  Rice 
T.  Manley,  66  N.  T.  82,  23  Am.  Rep.  30. 

Nor  can  the  defendant  escape  judgment 
for  the  loss  inflicted  because  the  plaintiffs 
have  other  security  sufficient  to  satisfy 
their  daim  against  the  mortgagor.  They 
had  the  right,  as  against  the  telegraph  com- 
pany, to  all  the  security  which  they  had 
obtained,  and  the  depreciation  or  abstrac- 
tion of  any  part  of  it  by  the  latter  was 
wrongful.  It  does  not  lie  in  the  mouth  of 
the  telegraph  company,  after  it  has  depre- 
ciated the  security  of  the  plaintiffs'  $3,500, 
to  say  that  it  is  not  liable  to  make  com- 
pensation for  the  loss  because  the  plaintiffs 
have  the  power  to  inflict  it  upon  the  mort- 
ga^.  It  is  no  answer  to  a  suit  by  a 
mortgagee  against  a  stranger  for  the  re- 
moval of  timber  or  houses  or  other  valua- 
ble property  from  mortgaged  lands,  or  for 
the  ooaTersion  of  mortgaged  chattels,  that 
the  daim  of  the  mortgagee  is  amply  se- 
cored  without  the  timber  or  houses  taken 
or  the  diattels  converted.  And  it  is  no 
defense  to  an  action  by  a  mortgagee  for  the 
loM  of  security  caused  by  false  representa- 
tkms  that  the  plaintiff's  claim  is  amply' 
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secured,  notwithstanding  the  loss.  A  mort- 
gagee is  entitled  to  recover  of  a  wrongdoer 
the  value  of  the  mortgaged  property  he  has 
taken  from  the  lien  of  the  mortgage,  al- 
though that  lien  still  holds  sufficient  to 
secure  the  debt,  and  he  is  not  required  to 
inflict  the  loss  upon  the  mortgagor.  Shap- 
ard  7.  Hynes,  52  L.R.A.  675,  45  0.  0.  A. 
271,  104  Fed.  449;  Allen  v.  Butman,  138 
Mass.  586,  587;  Stevenson  v.  Lord,  15  Colo. 
131,  25  Pac.  313.  The  result  is  that  the 
motion  for  a  directed  verdict  should  not 
have  been  granted  for  any  of  the  reasons 
stated  therein. 

But  counsel  for  the  defendant  insist  that 
there  was  not  sufficient  evidence  of  the  neg- 
ligence of  the  defendant  in  the  receipt  of  the 
tel^ram  to  sustain  a  verdict  against  it, 
and  that  the  ruling  of  the  court,  if  erro- 
neous, was  error  without  prejudice,  and 
therefore  no  ground  for  reversal.  The  first 
paragraph  of  the  argument  of  counsel  for 
the  plaintiffs  is  devoted  to  a  discussion  of 
the'  law  and  a  citation  of  the  authorities 
upon  this  question,  but  in  their  reply  brief 
they  insist  that  the  sufficiency  of  the  evi- 
dence of  negligence  is  not  open  for  consid- 
eration at  this  time  (1)  because  that  ques- 
tion was  not  presented  by  the  motion  or 
considered  by  the  trial  court,  and  (2)  be- 
cause after  the  defendant  had  answered  the 
original  petition,  and  had  denied  its  mate- 
rial averments,  th^  plaintiffs  amended  it 
by  modifications  of,  and  additions  to,  some 
of  its  allegations,  and  by  adding  to  it  a 
second  count,  wherein  they  set  forth  the 
same  cause  of  action  pleaded  in  the  original 
petition  in  different  and  somewhat  broader 
terms,  and  no  answer  to  this  amended  peti- 
tion was  ever  made.  The  presumption  is 
that  error  produces  prejudice,  and  it  is 
only  when  it  is  clear  beyond  doubt  ^that 
none  resulted,  or  could  have  resulted,  from 
an  erroneous  ruling,  that  the  judgment 
may  be  lawfully  affirmed.  Deery  v.  Cray, 
5  Wall.  795,  807,  808,  18  L.  ed.  663,  657; 
United  States  v.  Gentry,  55  C.  C.  A.  658, 
663,  119  Fed.  70,  75.  Hence,  when  a  verdict 
is  directed  on  limited,  but  untenable 
grounds,  it  may  not  stand  on  other 
grounds,  unless  it  is  clear  beyond  doubt 
that  the  new  grounds  could  not  have  been 
obviated  if  they  had  been  called  to  the  at- 
tention of  the  defeated  party  at  the  time 
the  motion  was  made.  Peck  v.  Heurich, 
167  U.  S.  624,  42  L.  ed.  302,  17  Sup.  Ct. 
Rep.  927;  Currier  v.  Dartmouth  College, 
54  C.  C.  A.  430,  433,  117  Fed.  44,  47.  But 
where  parties  have  produced  all  their  evi- 
dence, and  the  court  has  received  it,  and 
they  have  rested  their  case  at  the  trial, 
they  have  thereby  admitted,  and  in  that 
way  estopped  themselves  from  denying, 
that  they  can  do  no  more  to  overcome  the 
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objection  that  the  evidence  is  insufficient  to 
sustain  a  verdict  in  their  favor,  because 
the  question  of  the  sufficiency  of  the  evi- 
dence always  arises  in  every  case  before  its 
submission  to  a  jury,  and  it  is  the  province 
and  duty  of  the  court  to  determine  it.  Cole 
V.  German  Sav.  &  L.  Soc.  63  L.R.A.  416, 
69  C.  C.  A.  693,  602,  124  Fed.  113,  122; 
Brady  v.  Chicago  &  G.  W.  R.  Co.  57  L.R.A. 
712,  52  C.  C.  A.  48,  52,  53,  114  Fed.  100, 
105;  Chicago,  St.  P.  M.  &  O.  R.  Co.  v. 
Belliwith,  28  C.  C.  A.  358,  362,  55  U.  S. 
App.  113,  83  Fed.  437,  441;  Marion  County 
V.  Clark,  94  U.  S.  278,  284,  24  L.  ed.  59,  61 ; 
North  Pennsylvania  R.  Co.  v.  Commercial 
Nat.  Bank,  i23  U.  S.  727,  733,  31  L.  ed. 
287,  288,  8  Sup.  Ct.  Rep.  266;  Delaware, 
L.  &  W.  R.  Co.  V.  Converse,  139  U.  S.  469, 
35  L.  ed.  213,  11  Sup.  Ct.  Rep.  569.    In  W. 

B.  Grimes  Dry  Goods  Co.  v.  Malcolm,  164 
U.  S.  483,  491,  41  L.  ed.  524,  527,  17  Sup. 
Ct.  Rep.  158,  7  C.  C.  A.  426,  427,  19  U.  S. 
App.  229,  68  Fed.  670,  671,  the  trial  court 
directed  a  juror  to  consent  to  a  verdict?  be- 
cause he  had  once  agreed  to  it,  although  he 
protested  that  it  was  not  his  verdict  before 
the  court  had  received  it.  But  the  Supreme 
Court  and  this  court  held  that  the  error 
was  not  prejudicial,  and  affirmed  the  judg- 
ment, because  the  record  clearly  showed 
that  the  evidence  warranted  a  peremptory 
instruction  and  would  not  have  sustained 
any  other  verdict,  althpugh  that  question 
had  not  been  presented  to  the  trial  court 
by  motion  or  suggestion,  and  it  had  sub- 
mitted the  case  to  the  jury.  When  a  de- 
feated party  has  been  permitted  to  present, 
and  has  introduced,  all  the  legal  evidence 
which  he  offered,  has  rested  his  case,  and 
the  court  has  instructed  the  jury  to  return 
a  verdict  against  him  upon  a  specified,  but 
untenable,  ground,  its  action  is  error  with- 
out prejudice,  and  will  not  warrant  a  rever- 
sal of  the  judgment,  where  it  is  clear  be- 
yond doubt  from  a  bill  of  exceptions,  which 
contains  all  the  evidence,  that  it  would  not 
sustain  any  other  verdict.  Smiley  v.  Barker, 
28  C.  C.  A.  9,  13,  56  U.  S.  App.  125,  83 
Fed.  684,  687;  Moffat  v.  Smith,  41  C.  C. 
A.  671,  101   Fed.  771;   Baker  v.  Kaiser,  61 

C.  C.  A.  303,  305,  126  Fed.  317,  319.  A 
consideration  of  the  sufficiency  of  the  evi- 
dence, therefore,  cannot  be  avoided  because 
this  was  not  one  of  the  reasons  for  the 
directed  verdict  specified  in  the  motion. 

Nor  does  the  absence  of  an  answer  to  the 
amended  petition  relieve  us  from  this  duty. 
The  material  averments  of  the  original  pe- 
tition were  denied  in  due  time  by  a  proper 
answer.  The  amended  petition  pleaded  the 
same  cause  of  action.  The  failure  to  an- 
Rwer  it  entitled  the  plaintiffs  to  judgment 
by  default.  They  never  applied  for  such 
a  judgment.  They  never  suggested  the  ab- 
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sence  of  an  answer,  or  the  admission  oi 
the  averments  of  the  amended  petition  by 
the  defendant,  until  their  counsel  filed  theii 
reply  brief  in  this  court.  They  appeared 
in  the  court  below,  introduced  evidence  and 
tried  this  action  as  though  the  avermenU 
of  the  amended  petition  had  been  denied  by 
a  formal  answer,  and  it  is  now  too  late  fof 
them  to  insist  upon  its  absence  for  the  first 
time  in  this  court.  Their  silence  upon  thii 
subject  induced  the  defendant  and  the  court 
below  to  expend  time  and  labor  in  the  trial 
of  issues  which  they  tendered  in  their 
amended  petition  in  the  belief  that  these 
issues  were  raised  by  the  pleadings  and 
that  it  was  their  duty  to  try  them,  and 
they  are  now  estopped  from  denying  that 
these  conclusions  were  correct.  The  trial 
of  issues  tendered  by  a  pleading,  in  the 
absence  of  a  plea,  answer,  or  replication 
which  raises  them,  as  though  they  had  been 
thus  presented,  estops  the  parties  from  sub- 
sequently denying  that  the  issues  were 
properly  made,  and  from  taking  any  ad- 
vantage of  the  absence  of  such  a  plea,  an- 
swer, or  replication.  J.  S.  Keator  Lumber 
Co.  V.  Thompson,  144  U.  S.  434,  437,  36  L. 
ed.  495,  496,  12  Sup.  Ct  Rep.  669;  North 
Chicago  Street  R.  Co.  v.  Bumham,  42  C.  C 
A.  584,  586,  102  Fed.  669,  671;  Schuster  v. 
Carson,  28  Neb.  612,  615,  44  N.  \V.  734; 
Wright  V.  Waddell,  89  Iowa,  350,  354,  56 
N.  W.  650;  Anderson  v.  Independent  School 
District,  78  Fed.  750,  751;  Loomis  v.  Riley, 
24  111.  307,  309;  Clark  v.  Austin,  38  Minn. 
487,  38  N.  W.  615.  The  record  in  this  case 
contains  all  the  evidence  at  the  trial,  and 
the  question  therefore  becomes  instant  and 
unavoidable  whether  or  not  it  is  clear  be- 
yond doubt  that  the  evidence  of  the  negli- 
gence of  the  telegraph  company  was  insuf- 
ficient to  sustain  a  verdict  against   it. 

The  question  is  essentially  one  of  law. 
The  action  is  for  damages  caused  by  the 
false  representation  of  the  defendant,  con- 
tained in  the  telegram,  that  the  Bank  of 
Denison  sent  it.  There  was  no  actual  in- 
tent by  the  defendant  to  deceive  the  plain- 
tiflfs,  and  the  sole  basis  of  the  action  is 
that  the  deceit  and  damage  were  caused 
by  the  breach  of  the  duty  of  the  defendant 
and  of  its  operator,  Lyman,  to  exercise 
reasonable  care  to  ascertain  whether  or  not 
the  person  who  spoke  the  telegram  to  the 
operator  over  the  telephone  was  authorized 
by  the  Bank  of  Denison  to  do  so.  The  factxS 
are  undisputed.  There  were  three  persons, 
Kuehnle,  Voss,  and  Lorenson,  who  had  law- 
ful authority  to  telephone  the  message  to 
the  operator  in  the  name  of  the  bank,  or 
to  empower  others  to  do  so.  Lyman  sub- 
sequently became  acquainted  with  Barnea, 
and  could  not  say  that  the  despatch  was 
communicated  by  his  voice.    He  knew  Voes, 
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and  thought    that    the    message    was    not 
spoken   by   his  voice.     It  might  have  been 
lawfully    oommunicated    by     the    voice     of 
Kuehnle  or  of  Lorenson,  or  of  some  other 
person  whom   one  of   them  or   the  cashier 
directed  to  do  so.     Lyman  did  not  recognize 
the  voice  of   the  person  who   sent  it,  and 
did  not  know  whose  it  was.     But  he  took 
it  for  granted  that  it  was  the  voice  of  some- 
oce  who  had   the  right  to  communicate  it 
Hid  to  direct  its  transmission.     This  is  all 
the  testimony  upon  this  subject,  and  it  dis- 
do^s  nothing  in  the  situation  or  transac- 
tion to  warn  the  operator,  or  to  arouse  his 
suspicion,     that     the     telegram     was     not 
^^en  to   him   by  one  who  had  the  legal 
aut-iority  to  send  it  on  behalf  of  the  bank. 
It  presents    this   question:      Do$s   the   dis- 
cKarge  of  the  duty  which  a  telegraph  com- 
pany owes  to  the  addressee  of  a  message  to 
("Xercise     reasonable    care    to     receive    and 
:raD-mit  it  correctly  and  speedily,  so  that 
it  will  represent  the  truth,  require  its  op- 
erators   to    investigate    and    ascertain    the 
identity  or  authority  of  those  from  whom 
they  receive  messages  by  telephone  or  other- 
wise? 

Uur  attention  has  been  challenged  to  §S 
2161-21W  of     the   Code  of    Iowa  of    1897, 
^'tion  2161    provides  that,  if  the  proprie- 
tor of  a  telegraph  company  refuses  to  trans- 
mit  messages    "with    fidelity    and    without 
jnreaxmable  delay,"  it  shall  no  longer  have 
tie  right  of  eminent  domain,  or  be  protect- 
"i  by  the   laws   relating    to    corporations. 
^tiim  2162     requires    every    person    em- 
P-ovajI    in    transmitting    messages    by    tele- 
.j:i;ih  to  do  so  "with  fidelity  and  without 
:n:MH>nable  delay,"  and  imposes  a  penalty 
f'T  failure  to  do  so  and  for  "wilfully  and 
^Tunjjfully*'    taking   or    receiving  any   such 
J^'^-age.     Section    2163    provides    that   the 
p'opriptor   of    a    telegraph    line    "is    liable 
'^r  all  mistakes  in  transmitting  or  receiv- 
er* nie^^ges,   made   by  any  person   in  his 
*f'i|'luyment,  or  for  any  unreasonable  delay 
"•  their  transmission   or   delivery,  and   for 
ill  >Umages  resulting  from  failure  to  per- 
lorm  the  foregoing  or  any  other  duty  re- 
quired by  law." 

"^tion  2164  declares  that  in  any  action 
*Siin^t  anj'  telegraph  company  for  dam- 
*''^'-^  Ct)used  by  erroneous  transmission  of 
i  mf^^age,  or  by  unreasonable  delay  in  de- 
•JVfry  of  a  meo^aage,  negligence  on  the  part 
"'  i'"e  telegraph  company  shall  be  presumed 
^I'J^  proof  of  erroneous  transmission  or 
^^^ivm.  These  provisions  of  the  statutes 
*f**  s-ipiificant,  both  in  what  they  contain 
3D'i  what  they  omit,  and  they  indicate  the 
^nie  boundaries  of  the  duties  of  telegraph 
'^Jnpanies.  They  prescribe  their  duty  to 
'-^r^ise  reasonable  care  to  receive,  trans- 
it and  deliver  messages  speedily  and 
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without  mistakes,  and  they  impose  penal- 
ties for  failures  to  do  so.  But  they  do  not 
charge  upon  such  companies  the  duty  to 
ascertain  the  identity  or  authority  of  those 
who  tender  messages  to  send  them,  nor  do 
they  impose  any  liability  or  penalty  for  a 
failure  to  do  so.  They  recognize  ^e  fact 
that  the  business,  and  hence  the  duty,  of 
telegraph  companies,  is  to  speedily  and 
correctly  transmit  the  messages  presented 
to  them,  not  to  investigate,  ascertain,  or 
guarantee  their  truth,  or  the  identity  or 
the  authority  of  those  who  send  them.  The 
act  or  the  alleged  neglect  of  which  the 
plaintiffs  complain  in  this  case  is  not  one 
of  those  denounced  in  these  statutes,  and 
they  have  no  farther  relevancy  in  this  ac- 
tion. The  defendant's  alleged  neglect  is 
not  a  failure  to  transmit  speedily  or  cor- 
rectly, or  to  receive  without  mistake,  the 
message  tendered  to  the  operator  at  Deni- 
son.  The  testimony  is  clear  and  undis- 
puted that  he  received  and  transmitted 
without  mistake  the  message  which  was 
spoken  to  him  over  the  telephone.  Did  he 
fail  to  discharge  his  duty  because  he  did 
not  ascertain  the  authority  of  the  person 
who  spoke  it  to  send  it  in  the  name  of  the 
bankT 

The  great  purpose  of  telegraphy  is  the 
quick  transmission  of  messages  from  send- 
ers to  addressees.  In  the  conduct  of  this 
business  all  other  considerations  are  subor- 
dinate. The  telephone  furnishes  the  most 
speedy  and  convenient  means  of  communi- 
cating these  messages  from  the  senders  to 
the  offices  of  the  telegraph  companies,  and 
from  these  offices  to  the  addressees  of  the 
messages.  For  this  reason  its  use  for  this 
purpose  has  become  general  throughout  the 
land.  The  persons  who  operate  the  tele- 
phones are  not  generally  the  business  men 
or  officers  of  corporations  in  whom  the  au- 
thority to  send  the  telegrams  is  vested  in 
the  first  instance,  but  young  men  and 
women  to  whom  this  authority  is  delegated 
by  parol,  frequently  through  several  inter- 
mediaries. An  inquiry  and  decision  by  tel- 
egraph operators  of  the  identity  and  au- 
thority of  those  who  speak  the  messages 
over  the  telephone  are  utterly  incompatible 
with  their  rapid  receipt  and  transmission, 
and  a  new  duty  to  investigate  and  deter- 
mine this  authority  before  sending  the 
messages — a  duty  which  would  be  so  dele- 
terious to  the  prime  object  of  the  business 
of  telegraphy — ought  not  to  be  imposed 
without  great  hesitation.  It  is  true  that 
the  use  of  new  inventions  often  creates  new 
rights  and  imposes  new  duties.  But  the 
duty  was  never  imposed  upon  telegraph 
companies  before  the  use  of  telephones  to 
ascertain  the  genuineness  of  the  signatures 
to  written  messages,  and  the  authority  of 
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those  who  presented  them  to  direct  their 
transmission y  and  no  reason  occurs  to  us 
why  a  duty  of  this  nature  should  now  be 
imposed  upon  them  in  receiving  messages 
by  telephone. 

Moreover,  the  imposition  of  such  a  duty 
by  the  decision;  which  counsel  for  the  plain- 
tiffs seek,  that  the  exercise  of  reasonable 
care  in  the  receipt  of  messages  by  telephone 
requires  inquiry  and  determination  of  the 
identity  and  authority  of  those  who  com- 
municate them,  would  be  violative  of  the 
basic  principle  of  business  and  judicial  ac- 
tion.    Such  a  rule  must  be  founded  upon 
the   erroneous   presumption   that   men    are 
generally   deceitful    and   dishonest,    and    it 
would  be  destructive  of  itself.     If  the  tele- 
graph operator  must  presume  that  one,  with 
whose  voice  he  is  not  familiar,  who  speaks 
a   message   to  him   over  the   telephone  or 
otherwise,  is  deceitfully  impersonating  an- 
other, or  is  without  authority  to  send  it, 
then  by  the  same  mark  be  must  presume 
that  the  statements  of  those  who  identify 
the  sender,  or  vouch  for  his  authority,  are 
also  false  and  fraudulent,  and  his  investi- 
gation would  be  both   tedious   and   futile. 
The  truth  is  that  the  great  majority  of  pri- 
vate citizens  and  public  officials  alike  are 
honest   and   truthful,   and   that   the   entire 
civic    fabric   rests   upon    the     fundamental 
presumption    that    they    are    so.     Business 
cannot  be   transacted,  contracts   cannot  be 
made   and   enforced,   the   rights   of  citizens 
cannot  be  measured  and  protected  by  the 
courts,   upon  any  other   presumption  than 
that  men  and  women  are  honest,  truthful, 
and   innocent  of  wrong  until  the  contrary 
appears.     The   telegraph   company   and   its 
employees  may,  like  all  others,  safely  rely 
upon   this   presumption   in    receiving    mes- 
sages either  in  writing  or  by  parol.    In  the 
absence  of  notice  of  facts  or  circumstances 
which    would    suggest   or   arouse    suspicion 
in  the  mind  of  a  person  of  ordinary  caution 
of  false  impersonation,  or  of  want  of  au- 
thority, the  exercise  of  reasonable  care  by 
a    telegraph    operator   to    receive    messages 
from  those  only  who  have  authority  to  send 
them   does   not   require   him   to  investigate 
the  identity  or  authority  of  those  who  pre- 
sent   them,    whether    the    messages    are    in 
writing,  or  are  spoken  directly  or  over  the 
telephone   by   unfamiliar   voices.     He   may 
take  it  for  granted  that  those  who  present 
them  have  the  right  to  send  them.    Western 
U.  Teleg.  Co.  v.  Meyer,  61  Ala.  158,  32  Am. 
Rep.    1.     A  care  which   would   delay   mes- 
sages presented  to  the  operator  by  a  per- 
son, or  by  a  voice  unknown  to  him,  until 
he  could  inquire  and  ascertain  the  identity 
and  authority  of  the  persons  who  present 
them,  would  not  be  ordinary,  but  extraor- 
dinary, care,  for  it  would  be  a  care  which 
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persons  of  ordinary  caution  and  intelli- 
gence do  not  exercise  in  similar  sitiX'iLtioiia. 
It  would  not  be  reasonable,  but  unx-esasoxi- 
able,  care,  because  it  would  prevezit  the 
speedy  transmission  of  messages  and  tli^vrart! 
the  main  purpose  of  telegraphy. 

But   notice   of    facts    and    circunast»Jices 
which  would  put  a  person  of  ordinal^   c&u- 
tion  upon  inquiry  is  notice  of  all  the    facts 
to  which     a     reasonably     diligent     inquirir 
would    lead.     And    whenever    facts    or     cir- 
cumstances come  to  the  notice   of   a     tele- 
graph company,  or  of  its  operators,    ixrliicfa 
would  arouse  the  suspicion  of  a  peraoxi    of 
ordinary    prudence    and    intelligence     ix&     a 
like   situation,    and   would   suggest    to     Ills 
mind  that  the  party  who  presents  the  mes- 
sage is  not  authorized  to  send  it,  the  exer- 
cise of  reasonable  care  requires  them  either 
to  investigate  and  ascertain  his  authority 
before  transmitting  it,  or  to  communicate 
the   facts  and  circumstances  and   the    sus- 
picion to  the  addressee  at  or  before  the  de- 
livery of  the  message.    Elwood  v.  Western 
U.  Teleg.  Go.  46  N.  Y.  649,  6  Am.  Rep.  140 ; 
McCord  V.  Western  U.  Teleg.  Co.  39  Minn. 
181,  1  L.R.A.  143,  12  Am.  St.  Rep.  636,   39 
N.  W.  316;  Pacific  Postal  Teleg.  Cable  Oo. 
V.  Bank  of  Palo  Alto,  54  L.ILA.  711,  48   C. 
C.  A.  413,  109  Fed.  369;  May  v.  Weatem 
U.  Teleg.  Co.  112  Mass.  90;  Bank  of  Cali- 
fornia V,  Western  U.  Teleg.  Co.  52  Cat.  280. 
Many    authorities    have    been    cited     and 
considered   in    reaching    these    condusions. 
Cases  which  involve  mistakes  in  the  trans- 
mission of  messages,  like  Strause  v.  West- 
ern U.  Teleg.  Co.  8  Biss.  104,  Fed.  Gas.  No. 
13,531,  and   Fererro  v.   Western  U.   Teleg. 
Co.  9  App.  D.  C.  455,  35  L.R.A.  548,  have 
little    relevancy    to    the    question    here     in 
hand,  because  the  law  is  well  settled   that 
it  is  the  duty  of  a  telegraph  company   to 
exercise   reasonable   care   to  correctly  com- 
municate the  messages  it  receives  to  those 
to  whom  they  are  addressed.     Nor   is    the 
case  of  Western  U.  Teleg.   Co.    v.    Uvalde 
Nat.  Bank   (Tex.  Civ.  App.)   72  S.  W.  232, 
97  Tex.  219,  65  L.R.A.  805,  77  S.  W.  603, 
606,  either  material  or  persuasive.    In  that 
case  a  telegraph  operator  gave  the  call  for 
a  certain  town  to  a  member  of  his  union, 
who  tapped  one  of  the  company's  wires  and 
sent  such  forged  messages  to  a  bank  that 
it  cashed  a  worthless  draft.    The  courts  of 
Texas   held    that   the    company   was    negli- 
gent, either  because  the  operator  gave  out 
the  call  or  because  the  company  had  not 
used  some  unknown  means,  that  they  did 
not    specify,    to    prevent    scoundrels    from 
tapping  its  wires.     If  no  such  means  were 
shown  by  the  record,  or  were  known  to,  or 
suggested  by.  the  court,  and  there  was  no 
evidence  that  telegraph  companies  had  ever 
used  such  means,  how  could  it  be  a  lade 
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«!  ordinary  care  to  fail  to  do  so?    The  caees 
tiut  are  pertinent  to  the  question  before  us 
Ure  been  dted  above  under  the  rules  which 
ther  respeetiTely  Ulustrate.     In  Elwood  y. 
W^tem  U.  Tel^.  Go.  45  N.  Y.  549,  556,  6 
Am.  Rep.   140,   the   operator  reoeived   and 
transmitted  to  a  bank  a  message  dated  at 
aaother  station,  which  held  out  the  person 
wbo  tendered    the    message    as   worthy   of 
credit,   and   bore    the   forged   signature   of 
tiie  csshier  of  another  bank,  who,  the  oper- 
ator knew,   was  not  the  person  who  pre- 
MBted  the   message    for   transmission.     In 
McCord  ▼.  Western  U.  Teleg.  Co.  supra,  and 
Pacific  Postal  Teleg.  Cable  Co.  y.  Bank  of 
Palo  Alto,  supra,  the  operators  themselyes 
forged  and  transmitted  telegrams  which  in- 
dated  the  payment  of  money  to  those  who 
lad  DO  right  to  it.     In  Bank  of  California 
▼.  Western  U.  Teleg.  Co.  supra,  the  oper- 
ator employed  a  subagent  to  send  messages, 
and  he  forged  and   transmitted  a  message 
to  a  bank  which  induced  it  to  pay  $1,200 
toMmself;  and  in  May  v.  Western  U.  Teleg. 
Co.  supra,   the   company   delivered   a   tele- 
graphic order  for  325  brass  tubes  a  second 
time  five  days  after  its  first  delivery,  and 
the  addressed  filled    the    order    a    second 
tone  in  the   belief   that   it   was  a   second 
ordrr     These    are   the   strongest   cases    in 
^pport  of  the  contention  of  counsel  for  the 
plaintiffs,  and   they  fall  far  short  of  sus- 
taining their  position.     In  three  of  them 
the  acting  operators  themselves  made  the 
<icceitfiil  messages     and     perpetrated     the 
fraud,  and  in  each  of  the  others  the  em- 
ployees of    the     telegraph    company    were 
avare  of   facts    and    circumstances    which 
would  have  led  a  person  of  ordinary  caution 
to  an  inqaiiy  which  would  have  prevented 
the  injury. 

On  the  other  hand,  in  Western  U.  Teleg. 
Co.  r.  Meyer,  supra,  one  Max  Reis  was  the 
^hew  of  the  plaintiflf,  Meyer,  who  resided 
is  Sehna,  Alabama.  A  person  unknown  to 
the  telegraph  operator  at  Cincinnati,  and 
vbo  was  not  Max  Keis,  presented  to  him 
for  transmission  a  message  to  Meyer,  signed 
"^  Reis,"  wherein  Meyer  was  requested 
to  Mud  him  money  by  telegraph  im- 
Jwdiatdy.  Meyer  complied  with  the 
'^ttwt,  and  the  telegraph  company 
paid  the  money  to  the  person  who  presented 
the  message.  Meyer  brought  an  action 
^inst  the  company  for  the  money  he  had 
^  and  the  supreme  court  of  Alabama  de- 
fied a  recovery  upon  the  ground  that  the 
Pendant  had  been  guilty  of  no  breach  of 
^tj.  Ko  decision  of  any  court  has  been 
Qted  or  discovered  which  is  inconsistent 
*ith  the  rale  that,  in  the  absence  of  notice 
^  facts  or  circumstances  which  would 
•waken  hiqiiiry  and  arouse  suspicion  in  the 
"UBd  of  a  person  of  ordinary  prudence  and 
*1JU.(II&) 


intelligence  in  a  like  situation,  regarding 
the  authority  of  the  party  who  presents  a 
message  for  transmission  to  send  it,  the 
exercise  by  a  telegraph  company  and  its 
operators  of  reasonable  care  to  receive  and 
transmit  genuine  and  authorized  messages 
only  does  not  require  them  to  investigate 
or  ascertain  the  identity  or  authority  to 
send  it  of  the  person  who  tenders  a  message 
for  transmission,  whether  it  is  in  writing 
or  is  spoken  directly  to  the  operator,  or  is 
communicated  to  him  by  telephone;  and  the 
conclusion  is  that  this  is  the  law  which 
ought  to  govern,  and  which  does  govern 
this  subject. 

Tried  by  this  rule  there  is  no  evidence  in 
this  case  of  any  negligence  of  the  defend- 
ant or  of  its  operator,  Lyman.  There  were 
three  persons  who  had  original  authority 
to  send  the  message,  and  they  had  power  to 
direct  others  to  do  so.  It  came  to  the 
operator  in  a  voice  which  he  did  not  recog- 
nize, and  that  he  thought  was  not  the  voice 
of  the  cashier,  and  that  he  could  not  say 
was  the  voice  of  Barnes.  There  is  no  evi- 
dence that  he  could  have  recognized  the 
voices  of  Kuehnle  or  Lorenson  or  of  others 
to  whom  they  might  have  delegated  the 
power  to  send  the  message,  and  the  natural 
and  legftl  presumption  was  that  it  was 
spoken  by  some  of  those  who  had  authority 
to  send  it.  The  operator  relied  upon  that 
presumption,  as  he  had  a  right  to  do,  in 
the  absence  of  suspicious  facts  or  circum- 
stances, and  neither  he  nor  the  company 
was  guilty  of  any  negligence  or  breach  of 
duty  to  the  plaintiffs. 

The  result  is  that  it  is  clear  beyond  doubt 
that  no  verdict  or  judgment  in  favor  of  the 
plaintiffs  could  have  been  sustained  in  this 
case,  and,  as  the  erroneous  ruling  of  the 
court  below  did  not  prejudice,  and  could 
not  have  prejudiced,  the  plaintiffs,  the  judg- 
ment must  be  affirmed.    It  is  so  ordered. 
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Bowlby,  Deceased, 

V. 

ELMER  E.  BOWLBY  et  ah,  AppU. 

(—  Mich.—  105  N.  W.  751.) 

Heir—- distributive  share— lien  for  indebted- 


The  distributive  share  of  the  real  es- 
tate of  an  heir  debtor  to  the  estate  of  his  an- 


Case  Note. — ^Indebtedness  of  heir  to  estate 
as  counterclaim  or  set-off  against  distribu- 
tive share  in  proceeds  of  real  estate. — ^It 
appears  from  the  case  of  MASvnr  v.  Bowlbt, 
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cestor  is  not  chargeable  with  such  indebted- 
ness, either  as  land  or  as  ''  he  proceeds  there- 
of in  the  hands  of  the  administrator. 

(December   15,   1905.) 

APPEAL  iyy  defendants  from  an  order  of 
the  Chancery  Division  of  the  Circuit 
Court  for  Shiawassee  County  overruling  de- 
murrers to  a  bill  filed  to  establish  a  lien 
on  defendants'  distributive  share  in  the  es- 
tate of  Jacob  Bowlby,  deceased.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lyon  &  Moinet  for  appellants 
Bowlby. 

Mr.  Almond  6.  Shepard,  in  propria  per- 
sona. 

Messrs.  Dooling  &  Kelley,  with  Mr.  Fred 
B.  Everett,  for  appellee: 

The  administrator  may  seek  the  aid  of 
a  court  of  equity  to  obtain  a  decree  apply- 


ing the  distributive  share  of  an  insolvent 
heir  at  law,  judgment  debtor,  to  the  judg- 
ments against  such  heir  at  law. 

New  V.  New,  127  Ind.  576,  27  N.  E.  154; 
Oxaheer  v.  Nave,  90  Tex.  568,  37  L.R.A.  98. 
40  S.  W.  7;  Powers  v.  Morrison,  88  Tex. 
133,  28  L.R.A.  521,  53  Am.  St.  Rep.  738, 
30  S.  W.  851;  Dickinson's  Estate,  148  Pa. 
142,  23  Atl.  1053;  Donaldson's  Estate,  158 
Pa.  292,  27  Atl.  959;  Streety  v.  MoCurdy, 
104  Ala.  493,  16  So.  686;  Fiscus  v.  Moore, 
121  Ind.  547,  7  L.R.A.  235,  23  N.  E.  362; 
Koons  V.  Mellett,  121  Ind.  585,  7  L.R^ 
231,  23  N.  E.  95;  Co  wen  v.  Adams,  24  C.  C. 
A.  198,  47  U.  S.  App.  439,  78  Fed.  536; 
Gosnell  v.  Flack,  76  Md.  423,  18  L.R.A.  158, 
25  Atl.  411;  Webb  v.  Fuller,  85  Me.  443, 
22  L.R.A.  177,  27  Atl.  346;  Batton  v.  Allen, 
5  N.  J.  Eq.  99,  43  Am.  Dec.  630;  Howland 


and  from  the  cases  mentioned  below,  that 
the  authorities  are  not  in  harmony  on  the 
question  of  an  heir's  indebtedness  to  the  es- 
tate aa  forming  a  counterclaim  or  set-off 
against  the  debtor  heir's  distributive  share 
arising  from  the  sale  of  real  property.  Some 
of  the  leading  cases  on  this  subject  are 
cited  and  discussed  by  the  court  in  its  opin- 
ion and  need  not  be  commented  on  in  this 
note.  The  authorities  which  do  not  accept 
the  doctrine  of  retainer  or  set-off  are  based 
on  the  theory  that  the  real  estate  of  the 
intestate  descends  directly  to  the  heirs  up- 
on the  death  of  the  ancestor,  and  vests  m 
them,  subject  only  to  the  debts  of  the  es- 
tate; and,  if  the  real  property  conies  to 
them  by  will,  the  general  rule  applied  is, 
that,  if  the  testator  intends  to  do  so,  he 
may  charge  the  estate  devised  with  the  duty 
of  paying  any  debt  which  may  be  due  from 
the  devisee  to  the  testator,  and  his  omission 
to  impose  such  a  condition  evinces  an  inten- 
tion to  make  the  devise  unconditional.  The 
cases  in  which  the  opposite  doctrine  finds 
support  are  based  on  statutory  provision  or 
proceed  on  the  theory  that  an  heir  who  is 
a  debtor  to  the  estate  stands  in  the  attitude 
of  having  received  so  much  from  the  estate, 
and  if  his  distributive  share  in  the  personal 
property  is  not  equal  to  the  amount  thus 
received,  the  real  estate  ought  to  be  held 
charged  to  the  payment  of  the  remainder 
in  the  division,  and  he  receive  that  much 
less. 

In  the  absence  of  lan^age  in  a  will 
making  the  debt  of  a  devisee  to  the  testa- 
tor a  (marge  on  the  land  devised,  such  a  debt 
cannot  form  a  counterclaim  on  partition  of 
the  testator's  real  property  among  his  dev- 
isees. La  Foy  v.  La  Foy,  43  N.  J.  Eq.  206, 
3  Am.  St.  Rep.  302,  10  Atl.  266. 

But  when  the  testator  directs  in  his  will 
that  his  executor  shall  deduct  from  the 
value  of  the  estate  devised,  the  amount  of 
money  heretofore  paid  and  advanced  to  or 
for  any  of  his  children,  and  all  moneys  and 
accounts  in  which  they  may  be  indebted  to 
the  testator  at  his  death,  the  right  of  the 
executor  to  deduct  the  debt  of  a  devisee 
4L,R.A.(N.S.) 


to  the  testator  from  his  share  of  the  pro- 
ceeds of  land  sold  in  partition  proceedings 
is  superior  to  the  claim  of  an  assignee  of 
such  heir's  share  in  the  estate.  Smith  v. 
Smith,  13  N.  J.  Eq.  164. 

The  share  in  the  proceeds  of  a  partition 
sale  of  land,  inherited  by  a  grandson  in 
lieu  of  a  deceased  parent,  who  would  have 
been  entitled  thereto  if  living,  is  not  sub- 
ject to  deduction  for  the  parent's  debt  to 
the  grandfather,  if  the  grandson  receives  no 
property  from  his  parent  which  would  be 
subject  to  the  latters  debts;  but  if  the  son 
of  the  intestate  had  survived  his  father, 
and  had  not  paid  his  debt  to  the  estate,  in 
the  adjustment  of  the  equities  between  him 
and  lus  coheirs  his  share  would  have  been 
set  off  by  the  debt,  and  his  portion  of  the 
estate  would  simply  have  been  credited  up- 
on his  obligation.  Powers  v.  Morrison,  88 
Tex.  133,  28  L.R.A.  521,  53  Am.  St  Rep. 
738,  30  S.  W.  861. 

In  Mann  v.  Mann,  12  Heisk.  245,  it  was 
held  that  an  insolvent  son's  indebtedness  to 
his  father,  who  died  intestate,  for  the  non- 
payment of  a  promissory  note,  did  not  con- 
stitute a  lien  upon  the  son's  distributive 
share  in  the  proceeds  of  the  sale  of  the  real 
property,  and  the  court  also  held  that  if  the 
heir  is  indebted  to  the  estate  in  a  sum  which 
cannot  otherwise  be  made,  the  administra- 
tor may,  by  proper  proceedings,  subject  his 
interest  in  the  realty  to  its  payment;  but 
if,  before  such  proceedings,  tl^  heir  has 
bona  fide  transferred  his  interest  in  the 
estate  to  an  innocent  party,  the  debt  not 
being  a  lien  upon  such  interest,  the  latter 
cannot  be  subjected  to  the  satisfaction  of 
the  former. 

The  distributive  share  of  an  heir  in  the 
surplus  arising  from  the  sale  of  an  intes- 
tate's land  under  a  deed  of  trust,  and  re- 
maining in  the  hands  of  the  trustee,  may  be 
claimed  by  the  administrator  in  discharge 
of  the  heir's  indebtedness  to  the  estate  for 
various  sums  paid  by  the  intestate  as  sure- 
ty for  such  heir,  and  such  claim  is  superior 
to  the  rights  of  a  creditor  who  recovered  a 
judgment  against  the  heir  before  sale  under 
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?.  Hecksdier,  3  Sandf.  Ch.  519;  Brown  ▼. 
MattinglT,  91  Ky.  275,  15  S.  W.  353;  1 
Pom.  Eq.  Jut.  |  641 ;  Taylor  v.  Jones,  97 
Ky.  201,  30  S.  W.  596;  Ruiz  v.  Campbell, 
6  Tex.  Cir.  App.  714,  26  S.  W.  295. 

The  right  of  a  court  of  equity  to  apply 
the  distributive  share  of  an  insolvent  heir 
at  law  upon  judgments  obtained  by  the 
tdministrmtoT  against  the  said  insolvent 
heir  applies  not  only  to  a  distributive  share 
in  personal  property,  but  also  as  to  the 
real  estate  in  which  the  heir  is  interested 
u  such. 

Xew  V.  New,  Oxsheer  v.  Nave,  Powers  v. 
Morrison,  Dickinson's  Estate,  Donaldson's 
E>tate,  Fiscos  v.  Moore,  Streety  v.  McCur- 
dy.  Rniz  v.  Campbell,  Brown  v.  Mattingly, 
and  Taylor  t.  Jones,  supra;  Nelson  v.  Mur- 


fee,  69  Ala.  598;  Liginger  ▼.  Field,  78  Wis. 
367,  47  N.  W.  613. 

Equity  has  jurisdiction  to  entertain  a 
bill  filed  by  the  administrator  to  subject 
distributee's  share  to  payment  of  judg- 
ments. 

New  V.  New,  Streety  v.  McCurdy,  and 
Oxsheer  v.  Nave,  supra;  Hopkins  v.  Thomp- 
son, 73  Mo.  App.  401;  Fiacus  v.  Moore, 
supra;  Head  v.  Spier,  66  Kan.  386,  71  Pac. 
833;  Dickinson's  Estate  and  Donaldson's 
Estate,  supra. 

The  right  of  setoff  or  retainer  exists 
whether  the  legatee  or  distributee  was  in- 
debted to  the  deceased  before  hia  death  or 
contracted  the  liability  to  the  estate  there- 
after. 

Gosnell  v.  Flack,  supra;  McGee  v.  Ford, 
5   Smedes  &  M.   769;   Mahon  v.  Bower,   1 


the  trust  deed.  In  reaching  this  conclusion 
the  court  recognized  that  certain  authori- 
tie«.  some  of  which  are  cited  in  Mabvin  v. 
EowLBY.  hold  that  the  doctrine  of  retainer 
>r  «et-off  does  not  extend  to  the  proceeds 
iri<ing  from  the  sale  of  real  estate,  but  de- 
wmnws  the  rule  applied  in  those  cases  on 
the  ground  that  one  heir  might  receive 
tvice  or  three  times  aa  much  as  any  of 
the  other  heirs,  and  that  it  should  not  be  in 
the  power  of  a  third  person  to  embarrass 
the  personal  representatives  in  the  settle- 
ment of  an  estate  by  dealing  with  the  heirs 
upon  the  supposition  that  their  interest  is 
of  a  fixed  or  certain  character.  Hopkins  v. 
Thompiton,  73  Mo.  App.  401. 

The  case  of  Brown  v.  Mattingly,  91  Ky. 
!T3.  Id  S.  W.  353,  was  one  in  which  a  judg- 
ment ereditor  had  attached  the  interest  of 
the  debtor  heir  in  the  lands  of  his  intes- 
tate, and  his  effort  to  assert  that  lien  was 
nsisted  by  the  other  heirs  upon  the  ground 
that  the  debtor  heir  was,  at  the  time  of  his 
ucfstor^s  death,  indebted  to  him  in  a  larger 
«am  thim  the  value  of  such  heir's  interest 
^  the  real  estate.  The  court  held  that  since 
th^  administrator's  plea  of  set -off  extin- 
piished  the  heir's  right  to  any  distributive 
t^n  in  the  estate,  the  attachments  by 
the  creditor  of  the  debtor  heir  are  not  in 
(T^itT  superior  to  the  debt  due  the  estate, 
fiofe  that  existed  at  the  time  the  attach- 
»«it8  were  obtained. 

^i  in  Close  v.  Van  Husen,  19  Barb.  506, 
ihe  court  held  that  an  executor  named  in  a 
■tH  firing  the  testator's  widow  the  use  of 
»D  htt  real  and  personal  estate  during  life, 
«i>i  directing  that  upon  her  death  it  be 
^j|;i  and  the  proceeds  divided  among  his 
«ir%,  who  sold  to  one  of  the  heirs  a  horse 
*t  pmhlic  auction,  taking  in  payment  a  note 
^th  the  understanding  that,  if  the  note 
vve  not  paid,  the  executor  might  retain 
the  amount  from  such  heir's  interest  in  the 
•^te.  cannot  apply  such  heir's  distributive 
'hare  in  the  proceeds  arising  from  the  sale 
^real  estate  in  payment  of  the  note,  and 
thereby  cut  off  or  decrease  the  claims  of 
OBe  who  held  a  mortgage  upon  such  heir's 
"^dirided  share  of  the  land,  executed  before 


the  death  of  the  widow.  The  court  denied 
the  power  of  the  executor  under  the  will  to 
make  the  sale  during  the  life  of  the  widow, 
and  much  less  to  become  a  party  to  a  verbal 
lien  upon  the  share  of  one  of  the  distrib- 
utees to  secure  himself  against  an  improper 
act,  and  said  that  the  difficulty  with  the 
executor's  claim  was  that,  before  he  had 
any  valid  lien  upon  the  property,  ths  mort- 
gagee had  acauired  a  higher  one,  which  was 
not  lost  by  the  subsequent  sale. 

A  portion  of  a  city  lot  inherited  from  an 
intestate  is  chargeable  in  partition  with  the 
heir's  indebtedness  for  the  nonpayment  of 
a  note  given  to  the  intestate;  but  the  inter- 
ests in  the  lot  purchased  by  him  from  the 
other  heirs  are  not  subject  to  the  payment 
of  the  debt.  Ruiz  v.  Campbell,  6  Tex.  Civ. 
App.  714,  26  S.  W.  295. 

Although  there  is  no  personal  property 
which  may  be  used  to  extinguish  an  iieir's 
indebtedness  to  his  intestate,  growing  out 
of  the  latter's  liability  as  surety  for  the 
former,  the  interest  of  such  heir  in  the 
lands  is  subject  to  such  indebtedness,  on 
the  ground  that,  to  permit  one  to  share  in 
the  estate  which  is  diminished  by  his  de- 
fault, and  to  the  prejudice  of  those  whose 
rights  are  equal  to  his,  is  inequitable  and 
at  variance  with  the  policy  defined  in  a 
statute  providing,  in  suDstance,  that,  if  an 
advancement  is  made  in  real  estate,  the 
value  thereof  shall  be  deducted  from  the 
heir's  share  of  the  real  property,  and  if 
that  proves  insufficient,  from  his  share  in 
the  personal  property.  Keever  v.  Hunter, 
62  Ohio  St.  616,  57  N.  E.  454.  It  is  evi- 
dent from  this  reasoning  that  the  theory 
of  advancement  is  inclined  to,  if  not 
adopted,  by  the  court. 

Money  received  by  heirs  from  an  intes- 
tate, which  was  evidenced  by  promissory 
notes,  was  construed  to  be  advancements,  in 
Tobias  v.  Richardson,  26  Ohio  C.  C.  81,  awl 
therefore  the  debtor  heirs,  on  distribution 
of  the  proceeds  of  the  sale  of  real  property, 
must  account  for  the  amount  of  their  debts, 
under  the  provisions  of  the  statute  just 
stated  in  the  paragraph  above. 
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How.  (MisB.)  275;  New  v.  New,  supra; 
Dray  v.  Bloch,  29  Or.  347,  46  Pac.  772; 
Baily'B  Estate,  16«  Pa.  634,  22  L.R.A.  444, 
27  Ati.  560;  Sproul's  Appeal,  105  Pa.  442; 
Hopkins  y.  Thompscn,  Streety  v.  McCurdy, 
Koons  V,  Mellett,  Taylor  v.  Jones,  Brown 
V.  Mattingly,  Nelson  ▼.  Murfee,  and  Fiscus 
V.  Moore,  supra. 

On  petition  for  rehearing. 

Decisions  from  the  state  of  Massachusetts 
hearing  upon  the  question  involved  should 
have  no  force  as  precedents,  for  the  reason 
that  the  courts  of  Massachusetts  originally 
had  no  chancery  jurisdiction,  but  were 
courts  of  common  law,  and  the  courts  of 
that  state,  unlike  our  own,  have  always 
declined  to  entertain  a  broad  view  of  equity 
jurisdiction  or  to  enlarge  statutory  equity 
jurisdiction  by  implication. 

Black  v.  Black,  4  Pick.  234;  Stone  v. 
Hobart,  8  Pick.  464;  Holland  v.  Cruft,  20 
Pick.  321;  Whitney  v.  Steams,  11  Met.  319; 
Clark  V.  Sibley,  13  Met.  210;  Walker  v. 
Locke,  5  Cush.  90;  Jones  v.  Newhall,  115 
Mass.  251,  15  Am.  Rep.  97. 

McAlvay,  J.,  delivered  the  opinion  of  the 
court: 

Complainant  as  administrator  of  the  es- 
tate of  Jacob  Bowlby,  deceased,  filed  his  bill 
of  complaint  against  defendants,  setting 
forth  t}iat  said  decedent  died  in  Clinton 
county,  this  state,  seised  and  possessed  of 
real  estate  located  in  Shiawassee  county, 
and  also  personal  estate  of  the  value  of 
$1,900;  that  he  was  indebted  in  a  large 
amount  to  creditors,  and  also  as  indorser 
or  guarantor  upon  obligations  due  and  ow- 
ing by  Elmer  Bowlby  to  various  creditors; 
that  he,  in  the  exercise  of  his  duties  as 
such  administrator,  after  the  allowance  of 
claims,  proceeded  to  pay  said  creditors, 
selling  the  personal  property,  paying  all 
but  a  certain  mortgage  of  the  State  Sav- 
ings Bank  of  Ovid,  leaving  in  his  hands, 
after  paying  his  fees  and  expenses,  the  sum 
of  $57.05;  that  all  of  the  heirs,  by  agree- 
ment, joined  in  a  deed  to  one  Theodore 
May  of  the  land  covered  by  the  said  mort- 
gage to  the  savings  bank,  subject  to  said 
mortgage;  that  all  the  other  lands  of  said 
estate  have  remained  in  his  possession  as 
said  administrator;  that  defendant  Elmer 
Bowlby  was  indebted  to  the  said  estate,  for 
which  complainant  brought  suit  and  re- 
covered judgment  in  Shiawassee  circuit 
court,  and  recovered  judgment  from  said  de- 
fendant for  $3,362.62,  and  costs  taxed  at 
$57.70,  which  judgment  was  afterwards  af- 
firmed by  this  court  with  costs  taxed  at 
$61,  which  judgment,  with  costs  and  inter- 
est, is  still  owing  to  said  estate  by  said 
defendant  Bowlby;  that  said  defendant,  as 
an  heir  at  law  of  said  deceased  Jacob  Bowl- 
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by,  is  entitled  to  a  distributive  share  i 
the  estate;  that  said  defendant  and  his  wi 
have  given  a  mortgage  to  defendant  Almoi 
G.  Shepard,  for  $600  upon  their  intere 
in  part  of  the  real  estate  of  said  decedei 
to  secure  attorney's  fees  and  expenses  i 
litigation,  with  full  knowledge  of  the  fa 
of  defendant  Bowlby's  indebtedness  to  sa! 
estate,  and  was  given  and  received  for  tl 
purpose  of  hindering  and  delaying  said  coi 
plainant  in  collecting  said  indebtedn«j 
and  that,  with  the  same  intent  and  f< 
the  same  purpose,  said  Bowlby  and  wi: 
gave  another  mortgage  for  $1,100  to  Wz 
T.  Reed,  trustee,  upon  their  interest  i 
certain  other  lands  of  said  estate;  thi 
there  are  no  funds  to  pay  the  expense 
complainant  incurred  in  such  litigatioi 
and  that,  the  personal  estate  being  c 
hausted  to  pay  debts  it  will  be  necessary  < 
sell  the  real  estate,  and  said  mortgages  ai 
a  cloud  upon  the  title  thereto;  that  defenc 
ant  Bowlby  is  insolvent  and  has  no  prof 
erty  to  satisfy  the  said  judgments;  am 
that  it  will  be  necessary  to  apply  his  dia 
tributive  share  in  said  real  estate  upon  th 
same.  The  complainant  prays  that  th 
aforesaid  mortgages  be  set  aside  as  cloud 
upon  his  title  and  as  hindering  and  delav 
ing  the  sale  of  said  lands;  that  the  dis 
tributive  share  of  said  defendant  Bowlby 
in  said  lands  be  applied  on  said  judgments 
and,  if  necessary,  to  ascertain  the  value  ot 
such  share,  said  lands  may  be  sold.  Be 
fendant  Bowlby  and  wife  demurred  to  said 
bill,  as  did  also  defendant  Shepard,  alleg 
ing  as  grounds  of  demurrer  that,  as  t 
judgment  creditor's  bill  or  as  a  bill  in  aid 
of  execution,  it  does  not  comply  with  the 
necessary  requirements  of  law  and  practice; 
that  it  appears  that  a  probate  court,  and 
not  a  court  in  chancery,  has  jurisdiction; 
that  no  case  is  made  by  the  bill  entitling 
the  complainant  to  relief  in  equity.  From 
an  order  overruling  these  demurrers,  these 
defendants  have  appealed. 

The  bill  of  complaint  does  not  on  its  face 
purport  to  be  either  a  judgment  creditor's 
bill  or  in  aid  of  execution.  The  prayer  of 
the  bill  based  upon  its  allegations  is  that 
certain  mortgages  be  set  aside  as  a  cloud 
upon  complainant's  title;  and  that  the 
share  of  defendant  Bowlby,  as  heir  in  the 
real  estate  of  complainant's  decedent,  be  ap- 
plied upon  the  judgment  in  favor  of  the 
estate  against  him,  and,  if  necessary,  the 
real  estate  be  sold  for  that  purpose,  the 
share  not  being  otherwise  ascertainable. 
All  the  questions  raised  upon  these  demur- 
rers depend  upon  the  main  proposition,-- 
whether  a  court  in  chancery  will  assume 
jurisdiction  to  authorize  the  application  of 
a  judgment  obtained  by  an  adiministrator 
in  favor  of  an  estate  against  an  insolvent 
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heir  at  law,  against  the  distributive  share 
of  such  heir  in  real  estate,  and  order  sale 
of  the  real  estate  for  that  purpose.  This 
cootention  is  not  without  force,  especially 
as  it  is  based  upon  the  claim  that  it  is  the 
odIj  waj,  under  circumstances  similar  to 
these  in  this  case,  that  all  the  heirs  of  an 
estate  may  share  equally  in  the  estate  of 
their  intestate  ancestor.  It  is  also  sup- 
ported by  some  authority.  It  is  well  set- 
tled that  real  estate  of  the  intestate  de- 
cedent descends  directly  to  the  heirs,  sub- 
ject, however,  to  the  payment  of  debts  and 
fxpenses  of  administration.  The  heir  does 
iK)t  take  an  absolute  title  to  such  share  of 
the  real  estate  for  the  reason  that  all  of 
the  estate  is  subject  to  the  debts  of  the 
decedent.  The  personal  estate  must  first 
be  exhausted,  and  then  so  much  of  the  real 
estate  as  may  be  necessary  to  satisfy  such 
debt 9.  and  the  title  of  the  lands  which  de- 
scended to  the  heir  may  be  completely  de- 
rested.  A  mortgagee  or  grantee  of  an  heir 
of  his  interest  in  such  real  estate  will  ac- 
quire no  greater  rights  than  those  possessed 
by  the  heir. 

It  is  a  recognized  doctrine  that  the  dis- 
tributive share  due  an  heir  from  personal 
estate  may  be  applied  by  the  administrator 
in  payment  of  a  debt  due  the  estate  by  the 
heir.    The  case  of  Fiscus  v.  Moore,  121  Ind. 
547,  7  L.R.A.  235,  23  N.  E.  362,  is  cited 
is  support  of   complainant's   contention   in 
this  case,  that  the  same  rule  extends  to  the 
T«l  estate  of  an  heir.     In  that  case  all  the 
real  estate  had  been  regularly  sold  by  the 
administrator  to   pay   debts   owing  by   the 
intestate,  and   a  surplus  over  remained  in 
^is  hands  for  distribution.    One  of  the  heirs 
was  indebted  to  the  estate  for  much  more 
tksn    his    distributive    share.     Moore,   the 
mortgagee  of  this  heir's  interest  in  the  real 
estate,  secured   an  order  requiring  the  ad- 
ministrator to  pay  him  the  amount  of  the 
'^^gage  debt   out  of  this  heir's  share  of 
sneh  proceeds.     The  majority  of  the  court 
Wd  that,   when   land   was   converted   into 
3»ney,   it    became,    by    operation    of    law, 
oonev  assets,   subject  to  all   the  incidents 
^f  other  assets,    regardless   of    the   source 
from  which  they  arise;   that  the  claim  of 
ttie  mortgagee  was  not  a  claim  to  an    in- 
^"«t  in  the  assets  of  the  estate;  that  the 
3»ngagee  had  no  greater  rights  than  the 
^«ir,  and  that   the  administrator  had  the 
^gH  to  apply  this  heir's  interest  in  this 
^imd  upon  his  indebtedness  to  the  estate; 
t^t  to  hold  otherwise  would  deprive  the 
other  heirs  of  their  right  to  an  equal  par- 
ti«ipation  in  the  estate.     Koons  v.  Mellett, 
^21  Ind.  585,  7  L.RA.  231,  23  N.  E.  95,  was 
*  case  where  the  funds  arising  from  the 
^  of  real  estate  according  to  the  terms 
<^  »  will  were  in  the  hands  of  the  admin- 
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istrator,  and  the  same  court,  by  a  majority 
opinion,  held  as  in  the  case  of  Fiscus  v. 
Moore,  supra.  It  will  be  noted  that  these 
cases  were  not  in  accord  with  the  previous 
decisions  of  that  court.  See  Milligan  v. 
Poole,  35  Ind.  64;  Spray  t.  Rodman,  43  Ind. 
225;  Wilson  v.  Rudd,  19  Ind.  101;  Simonds 
V.  Harris,  92  Ind.  505;  Ballenger  v.  I>rook, 
101  Ind.  172.  In  the  majority  opinion  in 
the  first  case  above  cited  the  court  dis- 
tinguished between  cases  where  the  pro- 
ceeding was  to  compel  the  payment  of  a 
distributive  share  from  the  cash  proceeds 
of  the  real  estate  in  the  hands  of  an  ad- 
ministrator, where  the  heir  is  indebted  to 
the  estate,  and  an  attempt  by  a  direct  pro- 
ceeding to  charge  a  lien  upon  the  real  es- 
tate which  had  descended  to  the  heir.  Fis- 
cus V.  Moore,  121  Ind.  551,  7  L.RJL.  235, 
23  K  E.  362. 

The  case  of  New  ▼.  New,  127  Ind.  576, 
27  N.  E.  154,  followed  the  two  cases  above 
discussed,  and  is  claimed  as  an  authority 
supporting  the  contention  of  complainant 
in  the  case  at  bar.  An  extract  from  the 
opinion  will  show  what  was  decided.  We 
quote  from  pages  586  et  seq.,  127  Ind.,  page 
157,  27  N.  E.:  ''In  the  case  of  Fiscus  v. 
Moore  it  was  held  by  a  majority  of  this 
court,  and  is  now  the  settled  law  of  the 
state,  that  a  debt  due  an  estate  of  an  in- 
testate from  an  heir  may  be  retained  out  of 
his  distributive  share  of  the  surplus  pro- 
ceeds of  real  estate  which  has  been  regularly 
sold  in  order  to  make  assets  to  pay  debts 
as  against  one  who  took  a  mortgage  pend 
ing  the  settlement  of  the  estate,  with  knowl 
edge  of  the  indebtedness.  If  an  adminis- 
trator has  the  right  to  apply  money  due 
the  heir  for  his  share  of  real  estate,  which 
accidentally  comes  into  his  hands  by  reason 
of  the  nondivisibility  of  real  estate,  so  that 
only  a  sufficient  amount  can  be  sold  to  pay 
the  debts  of  the  estate,  by  reason  of  which 
indivisibility  the  administrator  is  com- 
pelled to  sell  all  the  land,  thereby  reserving 
a  surplus  from  the  sale  of  the  real  estate, 
to  the  payment  of  a  debt  due  the  estate, 
then  the  administrator  certainly  has  the 
right  in  equity,  in  case  no  sale  is  made  of 
the  real  estate  by  which  a  surplus  comes 
into  his  hands,  to  have  the  interest  of  the 
heir  applied  to  the  payment  of  the  debt 
due  the  estate.  In  that  case  it  is  said: 
'The  right  of  heirs  to  participate  equally 
in  the  estate  of  their  ancestor  is  superior 
to  that  of  a  lien  holder  with  notice.'  This 
recognizes  the  doctrine  that  there  exists 
a  right  to  have  an  equal  distribution  . 
.  .  between  heirs,  devisees,  and  legatees, 
and  for  that  purpose  there  exist,  in  equity, 
a  lien  and  right  to  have  such  a  portion  of 
an  estate,  whether  real  or  personal,  as 
goes  to  the  heirs,  applied  to  the  payment 
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of  a  debt  due  from  the  heir  to  the  estate. 
In  the  case  at  bar  and  in  like  cases,  the 
estate  vested  subject  to  the  rights  of  the 
widow,  and  the  testator  contemplated  an 
equal  distribution  of  such  portion  of  his 
Restate  as  remained  at  the  death  of  the  wid- 
ow between  the  legatees,  share  and  share 
alike.  In  this  case  the  widow  had  full 
power  to  use  such  portion  of  the  estate  as 
necessary  to  supply  her  wants  during  her 
life,  and  at  her  death  provision  was  made 
for  an  equal  distribution  of  the  estate  re- 
maining" between  the  three  children ;  before 
her  death  one  obtains  possession  of  a  por- 
tion of  the  funds  constituting  a  part  of  the 
estate  and  executes  his  note  for  the  sam«, 
which  becomes  a  part  of  the  assets  of 
the  estate.  The  portion  of  the  real  estate 
which  George  W.  took  by  the  will  was  sub- 
ject to  the  payment  of  the  judgment  taken 
for  the  portion  of  the  personal  estate  which 
he  had  obtained,  and  the  executor  had  the 
right  to  have  it  subjected  to  sale  to  pay  the 
debt,  or,  in  a  partition  of  the  real  estate, 
the  other  devisees  had  the  right  to  have  it 
treated  as  an  advancement,  so  that  the  debt- 
or had  no  interest  in  the  real  estate  except 
the  amount  remaining  in  excess  of  the 
amount  of  the  judgment.  The  executor 
having  the  right  to  subject  the  land  to  the 
payment  of  the  judgment,  the  assignee  also 
had  the  same  rights."  The  assignee  in 
this  instance  was  one  of  the  heirs,  who,  by 
order  of  the  proper  court,  took  this  judg- 
ment as  part  of  his  distributive  share  of 
Ithe  estate.  Although  the  doctrine  con- 
tended for  is  laid  down  in  the  opinion  above 
quoted  without  qualification  as  a  logical 
sequence  to  the  decision  in  the  case  of  Fis- 
eus  V.  Moore,  yet  the  decision  seems  to  be 
based  upon  the  right  of  the  executor  to  sub- 
ject the  land  to  the  payment  of  the  judg- 
ment, and  also  the  right  of  the  other  heirs, 
in  a  partition  of  the  real  estate,  to  have 
this  debt  treated  as  an  advancement.  In 
Indiana,  by  statute,  a  judgment  duly  en- 
tered becomes  a  lien  upon  the  real  estate  of 
the  debtor. 

In  Streety  v.  McCurdy,  104  Ala.  493,  16 
8o.  686,  it  is  held  that  the  heirs  of  an  es- 
tate have  an  equitable  lien  upon  the  dis- 
tributive share  in  real  estate  of  an  heir 
who  is  indebted  to  an  estate,  and  this  lien 
is  superior  in  equity  to  all  liens  of  grantees 
or  creditors  of  said  heir,  and  may  be  en- 
forced in  equity  by  the  other  heirs,  or  the 
administrator.  That  court  says:  "This 
view  is  apparently  at  war  with  the  cur- 
rent authority  in  the  other  states." 

In  Oxsheer  v.  Nave,  90  Tex.  668,  37  L.R. 
A.  98,  40  S.  W.  7,  the  court  recognizes  also 
the  conflict  among  authorities  upon  the 
proposition.  This  case  was  for  the  parti- 
tion of  community  property  owned  by  plain - 
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tiff  and  his  deceased  wife,  against  his  chil- 
dren, and  asking  to  offset  the  indebtedness 
of  a  son  to  said  community  estate  against 
his  interest  therein.  It  was  held  that  the 
distributive  share  of  an  insolvent  debtor 
heir  in  the  real  estate  could  be  applied  upon 
his  indebtedness  to  the  estate.  The  ooart 
said:  ''Under  our  statutes,  the  real  and 
personal  estate  of  an  intestate  descend  alike 
to  the  heirs,  charged  with  the  payment  of 
debts,  tfnd  subject  to  administration  for 
that  purpose.  Both  the  real  and  personal 
property,  when  administered,  are  subject  to 
distribution  among  the  heirs  in  one  proceed- 
ing. The  debt  of  one  of  the  heirs  to  the  estate 
is  a  part  of  the  general  mass  of  property 
subject  to  distribution,  and,  if  such  heir 
fail  to  pay  it,  if  more  than  his  share,  so 
much  of  it  as  amounts  to  the  value  of  his 
share  should  be  set  apart  to  him;  if  lesR 
than  his  share,  it  should  be  taken  by  him 
in  satisfaction  of  that  share  so  far  as  it 
will  go.  The  principle  was  applied  in  Re 
Akerman  [1891]  3  Ch.  212."  In  this  case 
the  court,  in  answer  to  the  argument  that 
the  rule  would  not  apply  to  real  estate  of 
a  debtor  heir  which  had  not  been  converted 
into  money,  said:  "We  apprehend  that 
this  makes  no  difference  in  principle,  for 
the  reason  that  the  equity  of  requiring  the 
debtor  distributee  is  the  same  whether  the 
mass  to  be  distributed  consists  of  property 
or  money;  and  it  is  within  the  power  of 
courts  of  equity  to  enforce  the  equity  as 
well  in  the  one  case  as  in  the  other.  Under 
our  statutes  in  relation  to  the  estates  of 
deceased  persons,  a  conversion  of  the  prop- 
erty, both  real  and  personal,  may  become 
necessary  upon  either  of  two  contingencies: 
1,  for  the  payment  of  debts;  and  2,  in  order 
to  bring  about  equality  in  the  final  dis- 
tribution. In  principle  we  perceive  no 
sound  distinction  between  the  two  cases." 
Donaldson's  Estate,  158  Pa.  292,  27  Atl. 
959,  was  an  appeal  from  a  decree  dismissing 
exceptions  to  an  auditor's  report  in  parti- 
tion of  an  estate.  The  court  held  that  the 
equity  of  payment  of  an  heir's  debt  to  an 
estate  runs  with  the  land,  and  the  amount 
of  the  heir's  indebtedness  may  be  charged 
upon  his  share  as  against  an  execution 
creditor  with  notice  that  the  same  would 
be  charged  against  said  share  as  for  an  ad- 
vancement. In  Gosnell  v.  Flack,  76  Md. 
423,  18  L.R.A.  158,  25  Atl.  411,  where  a 
trustee  of  an  insolvent  heir  claims  the  dis- 
tributive share  by  right  of  his  deed  of  trust, 
it  was  held  that  "the  right  to  a  distributive 
share  is  subordinate  from  the  beginning  to 
the  distributee's  indebtedness  to  the  estate. 
If  he  is  charged  with  the  indebtedness,  as 
he  should  be,  he  can  only  receive  in  the 
way  of  a  distributive  share  what  remains 
after  deducting  that  indebtedness.    In  other 
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words,  his  right  to  claim  any  portion  of 
the  estate  b  limited  to  that  portion,  if 
iiiT,  which  is  in  excess  of  what  he  owes  to 
the  estate;"  and  that  the  trustee  was  en- 
titled to  no  greater  rights  than  his  grantor 
In  this  ease  the  proceeds  of  this  estate 
were  in  the  administrator's  hands  for  dis- 
tribution. 

The  for^piing  are  the  leading  authorities 
to  which  our  attention  has  heen  called,  or 
which  we  have  been  able  to  find,  support- 
iiur.  or  tending  to  support,  complainant's 
contention.  The  leading  cases  holding  the 
contraTj  doctrine   are: 

U  Foy  Y.  La   Foy,  43  N.  J.  Eq.  206,  3 
Am.  St  Rep.  302,  10  Atl.  266,  which  holds 
that  the  debt  of  a  dcYisee  is  not  a  charge 
OB  lands  devised  to  him  by  the  testator,  in 
the  absence  of  language  in  the  will  making 
rach  debt  a  charge.     The  court  says:  "The 
derisee  of  lands  occupies  no  such   relation 
to  the  executor   as    that   which   exists   be- 
tween legatee  and  executor.    No  act  is  nec- 
e&unr  on  the  part  of  the  executor  to  put 
the  devisee  in  full  enjoyment  of  the  estate 
Sensed.    The  opportunity,  therefore,  could 
Mt  arise  for  the  executor  to  retain  the  debt 
of  the  devisee  to   the  testator  out  of  any 
demand  which    the    devisee   might   seek   to 
niforce  against    the    executor.      If    such    a 
enarge  attaches    against   the    land   devised, 
it  woold  be  necessary  for  the  executor  to 
establish  it  by  proceedings  in  which  he  is 
the  actor.     After    diligent   search,   I   have 
heen  nnable  to  find  a  case  in  which  an  at- 
tempt has  been  made  to  charge  a  devisee  of 
lands  with  a  debt  due  from  the  devisee  to 
the  testator,  in  the  absence  of  language  in 
the  [testator's]  will   manifesting   the    pur- 
pose  of   the    testator    to    do    so.    .    .    . 
Id  the  absence  of  language  in  the  testator's 
»ill  to  that  effect,  there  is  no  authority  for 
charging  the  devisee's  debt  upon  land   de- 
mised to  him." 

In  Smith  v.  Kearney,  2  Barb.   Ch.   533, 
^\  estate  had  been  sold  to  carry  out  the 
Talid  provisions  of  a  will,  and  funds  were 
in  the  hands  of  the  executor.    The  creditors 
Md  assignees  of  an  heir  who  was  indebted 
to  the  estate,  and  who  had  acquired  rights 
ifi  the  land  before  sale,  claimed  the  distrib- 
miTe  share  of   such    debtor   heir   in    such 
^    After  indorsing  the  well-settled  doc- 
trine that  as  to   legacies   the   distributive 
'^are  of  a  legatee  debtor  to  the  estate  in 
^he  hands  of  an  executor  may  be  applied 
'Jp^  his  indebtedness,    the    learned   chan- 
«UoT  said:     "But  in  relation  to  the  pro- 
*wd8  of  that  portion   of   the    real    estate 
**iA   descended    to    John    C.     Lendining 
*  ••   as   one    of    the    heirs    at    law    of 
Jhe  father,  this  principle  of  equitable   re- 
*«>er  does  not  apply.     That  fund  was  not 
P««d  in  the  hands  of  the  executors  by  the 


will  of  the  testator,  as  personal  estate,  but 
its  conversion  was  merely  accidental. 
It  is,  in  equity,  therefore,  still 
to  be  considered  as  real  estate,  and  as  in 
no  way  connected  with  the  fund  which  came 
to  the  hands  of  the  complainant  for  the 
purposes  of  the  will." 

The  same  rule  has  always  obtained  in 
Massachusetts.  A  leading  case  is  Dearborn 
V.  Preston,  7  Allen,  192,  where  an  ancestor 
devised  his  real  estate  equally  to  his  three 
sons.  One  of  these  sons  afterwards  con- 
veyed his  interest  to  the  other  two,  and  one 
of  these  conveyed  his  interest  to  a  third 
party,  who  thereby  became  owner  of  an 
undivided  one-half  interest  in  said  real  es- 
tate, and  by  petition  asked  partition  there- 
of. The  son  who  held  the  other  one-half 
interest  claimed  that  his  brother,  when  he 
conveyed  to  petitioner,  did  not  own  a  one- 
half  interest,  that  the  interest  devised  to 
him  was  chargeable  with  an  indebtedness 
he  owed  his  ancestor  at  the  time  of  his 
decease.  The  court  says:  ''The  rule  of  law 
upon  the  subject  is  so  well  known  and  es- 
tablished that  there  can  be  no  doubt  of 
the  legal  right  of  a  devisee  of  real  estate 
to  take  and  hold  it  absolutely,  free  from 
any  lien  or  charge  of  encumbrance  as  se- 
curity for  anything  which  he  owed  to  the 
testator  and  may  still  owe  to  his  legal 
representatives.  It  was  very  early  deter- 
mined that,,  in  the  division  among  the  heirs 
of  the  real  estate  of  a  person  who  died  in- 
testate, no  deduction  would  be  made  from 
the  share  of  any  one  of  them  for  or  on  ac- 
count of  any  debt  due  from  him  to  the 
intestate;  and  that  there  was  no  lien  or 
charge  in  any  form  subsisting  upon  such 
share  as  security  for  such  debt,  or  which 
could  in  any  way  be  enforced  towards  the 
payment  of  it.  Procter  v.  Newhall,  17 
Mass.  93.  The  judgment  of  the  court  in 
the  case  of  Hancock  v.  Hubbard,  19  Pick. 
167,  declared  and  reaffirmed  the  same  doc- 
trine. And  these  decisions  have  never  been 
doubted  or  brought  into  question,  but,  ever 
since  they  were  promulgated,  have  been  uni- 
formly received  and  recognized  as  true  and 
undoubted  expositions  of  the  law.  The 
rights  of  devisees  to  real  estate,  or  to  any 
share  or  interest  therein  specifically  de- 
vised to  them,  depend,  and  are  obviously  to 
be  determined,  upon  the  same  principle. 
The  testator  may  prescribe  at  his 
own  pleasure  the  terms  of  his  gift,  and, 
if  he  desires  and  intends  to  do  so,  he  may 
charge  and  encumber  the  estate  devised 
with  the  duty  and  obligation  of  paying 
any  debt  which  shall  remain  due  from  tlie 
devisee  to  the  testator  at  the  time  of  his 
decease.  His  omission  to  impose  any  such 
condition  unequivocally  evinces  an  inten- 
tion to  make  his  gift  absolute  and  uncondi- 
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tional.  And  it  is  a  plain  and  unavoidable 
consequence  of  an  unrestricted  and  abso- 
lute devise  that  the  estate  devised  comes 
to  the  devisee  entirely  free  from  any  en- 
cumbrance or  liability  to  be  in  any  part 
appropriated  to  the  payment  or  discharge 
of  any  debt  which  was  due  from  him  to  the 
testator." 

The  doctrine  that  such  indebtedness  is  no 
lien  or  charge  upon  the  real  estate  of  the 
debtor  heir  is  applied  in  Tennessee;  but, 
in  order  to  make  it  a  lien,  the  administra- 
tor must  become  an  actor  in  a  proper  pro- 
ceeding. Mann  v.  Mann,  12  Heisk.  246; 
Towles  ▼.  Towles,  1  Head,  601.  See  also 
Sartor  v.  Beaty,  25  S.  C.  293. 

It  is  a  recognized  doctrine  that  the  dis- 
tributive share  derived  from  personal  prop- 
erty of  an  heir  indebted  to  an  estate  may 
be  retained  by  the  administrator  in  pay- 
ment of  such  debt.  This  same  doctrine  has 
also  been  applied  to  a  debtor  legatee  by  an 
unbroken  line  of  authorities  from  the  ear- 
liest English  decisions  to  the  present  time. 
The  doctrine  is  founded  upon  principle  as 
well  as  upon  authority.  It  is,  in  fact,  the 
collection  of  a  debt  due  the  estate.  Per- 
sonal estate  is  assets  in  the  hands  of  the 
administrator.  He  is  required  by  law  to 
convert  personal  property  into  money,  to 
collect  all  debts  due  the  estate  from  all 
drbtors,  including  heirs.  The  heir  has  no 
title  or  claim  to  personal  estate  except  a 
distributive  share  in  the  surplus  after  pay- 
ment of  debts  and  expenses  of  administra- 
tion. 

No  such  doctrine  has  prevailed  as  to  real 
estate.  The  title  to  the  real  estate  vests  in 
the  heir  at  the  date  of  the  death  of  the  an- 
cestor. Real  estate  is  not  assets  in  the 
hands  of  a  personal  representative,  and,  un- 
less otherwise  charged  by  the  terms  of  a 
will,  is  subject  only  to  the  contingency  of 
a  sale  of  so  much  thereof  as  may  be  neces- 
sary to  pay  the  debts  of  the  estate  in  case 
there  is  not  sufficient  personal  estate  for 
that  purpose.  This  statutory  contingency 
is  a  modification  of  the  common  law,  and 
no  sale  of  real  estate  to  pay  debts  of  the 
estate  could  be  made  before  this  modifica- 
tion. It  has  been  held  repeatedly,  not  only 
that  no  sale  of  real  estate  can  be  made  ex- 
cept for  this  purpose,  but  also  that  only 
so  much  of  the  real  estate  can  be  sold  as 
may  be  necessary  for  that  purpose,  and 
that  where,  because  of  the  indivisibility  of 
real  estate,  the  whole  must  be  sold,  the 
surplus,  by  the  doctrine  of  equitable  con- 
version, is  considered  as  real  estate,  and  as 
such  goes  to  the  heirs.  There  is  one  rec- 
ognized exception  to  the  general  rule  above 
stated.  Indebtedness  of  the  heir  to  the 
estate  which  may  be  held  as  an  advance- 
ment may  be  considered  in  the  division  of 
4L.R.A.(N.S.) 


real  estate  among  heirt.  The  reoent  cases 
cited  as  supporting  oomplainanf a  conten- 
tion are  not  based  upon  authority.  Th« 
Texas  case  is  the  only  one  which  goes  ta 
the  full  extent  claimed  by  complainant,  and 
that  case  is  based  upon  the  argument  in 
the  Case  of  Akerman,  supra,  wherein  th« 
court  expressly  stated:  "I  am  not  deciding 
a  case  where  there  is  a  mere  gift  of  real 
estate.  .  .  .  But  here  I  am  dealing 
with  a  case  such  as  I  have  mentioned,^ 
with  a  general  fund  made  up  of  proceeds 
of  sale  of  real  estate,  and  proceeds  of  con- 
version of  personal  estate."  The  oUier 
cases  relied  upon  are  where  surplus  from 
the  real  estate  has  been  in  the  hands  of 
the  personal  representative  for  distribution, 
and  the  doctrine  of  equitable  conversion  has 
not  been  recognized,  or  where  some  stat- 
utory provision  has  influenced  the  decision. 
The  great  weight  of  the  authorities  holds 
the  contrary  doctrine.  We  therefore  hold 
that  the  distributive  share  of  the  real  es- 
tate of  an  heir,  debtor  to  the  estate  of  his 
ancestor,  is  not  chargeable  with  such  in- 
debtedness, either  as  against  the  land  or 
the  proceeds  of  the  sale  thereof  in  the 
hands  of  the  administrator;  that  such  in* 
debtedness  is  to  be  collected  by  proceedings 
brought  the  same  as  for  collecting  any  other 
indebtedness  due  the  estate. 

The  demurrers  were  well  taken,  and  the 
order  overruling  the  same  is  set  aside,  and 
a  decree  will  be  entered  in  this  court  sus- 
taining the  demurrers  and  dismissing  com- 
plainant's bill  for  want  of  equity,  witii 
costs  to  defendants  of  both  courts. 

Petition  for  rehearing  denied. 


WASHINGTON  SUPREME  COURT. 
THOMAS  DOUGLAS,  Respt., 

V. 

BADGER   STATE    MINE,   Appt. 
(—Wash.—,  83  Pac.  178.) 

Appeal  bond— fomL 

1.  That  an  appeal  bond  prepared  on  a 
printed  form,  the  penalty  of  which  is  the 
minimum  provided  for  an  appeal  merely, 
contains  words  making  it  a  supersedeas 
bond  also,  will  not  vitiate  it,  where  no  at- 


Case  Note. — Judgment;  reliance  upon  re- 
ceiving notice  from  opposing  counsel  as  ex- 
cuse for  default. — In  OToole  v.  Phcmix  Ins. 
Co.  39  Wash.  688,  82  Pac  175,  defendant's 
attorney  relied  upon  the  promise  of  plain- 
tiflf's  attorneys  that  they  would  notify  him 
when  the  case  should  be  called  for  trial. 
They  sent  notice  by  telegraph  to  a  town 
where  they  had  good  reason  to  believe  de- 
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tempt  has  been  made  to  use  it  as  such,  but 
the  latter  words  will  be  rejected  as  an  in- 
ftdyertenoe. 
Default— opening. 

2.  It  is  an  abuse  of  discretion  tor  a  trial 
eomt  to  refuse  to  open  a  default  and  per- 
mit the  filing  of  an  answer,  where  defend- 
sDt'fl  attorneys,  living  a  long  distance  from 
^  plaee  of  trial,  presented  a  motion  to 
make  the  complaint  more  definite,  accom- 
psnied  by  an  argument,  and  relied  upon 
^aintiff's  counsel  to  notify  them  of  the 
result  of  the  motion,  which  was  not  done, 
»  that  the  default  was  incurred,  imme- 
iftfcelY  after  which  an  afildavit  of  meritori- 
ous defense  and  excusable  neglect  and  an 
iBswer  were  tendered. 

(Radkin  and  Dunbar,  J  J.,  dissent  Fuller- 
ton.  J.,  dissents  from  proposition  2.) 

(December  28,  1905.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Chelan  County 
ifi  plaintiff's  favor  in  an  action  brought  to 
aforee  a  laborer's  lien  on  a  mining  daim. 
Rerersed. 
The  facts  are  stated  in  tiie  opinion. 
Messrs.  Smith  ft  Cole  for  appellant. 
Blessrs.    Frank    Reeves    and    Reeves    ft 
tecvei,  for  respcmdent: 
The  bond  is  insufficient. 
•Pierce  y.  WUldby,  20  Wash.  120,  54  Bac. 
999;  Simmer  y.  Rogers,  21   Wash.  361,  58 
Pae.  214;  Galloway  v.  Tjossem,  22  Wash. 
103,  60  Pac    129;    Graham    ▼.    American 
Sore^  Co.  28  Wash.  736,  69  Pac.  365;  Win- 
chester T.  Morris,  33  Wash.  706,  74  Pac. 
361. 
Appellant  had  no  legal  right  to  be  served 


with  a  copy  of  the  order  before  default  could 
properly  be  entered  against  it. 

Brooks  V.  Johnson,  122  Cal.  660,  56  Pac. 
423;  Dusy  v.  Prudom,  95  Cal.  646,  30  Pac. 
798;  Yancey  y.  National  Beney.  Asso.  122 
Gal.  676,  56  Pac.  604;  Pennie  y.  Visher,  94 
Cal.  323,  29  Pac.  711;  Helena  y.  Brule,  16 
Mont  429,  39  Pac.  466,  852;  Thomas  y. 
Chambers,  14  Mont.  423,  36  Pac.  814;  Wil- 
liams y.  Miller,  1  Wash.  Terr.  88;  Western 
U.  Teleg.  Co.  t.  Griffin,  1  Ind.  App.  46,  27 
N.  E.  118;  Brooks  y.  James,  16  Wash.  335, 
47  Pac.  761;  White  Crest  Canning  Co.  y. 
Sims,  30  Wash.  374,  70  Pac.  1003;  Spokane 
&  V.  Gold  &  Copper  Co.  v.  Colfelt,  30  Wash. 
628,  71  Pac.  196. 

Inattention  of  counsel  to  their  case  is  no 
reason  for  vacating  a  default. 

Myers  y.  Landrum,  4  Wash.  762,  31  Pac. 
33;  Sanborn  y.  Centralia  Furniture  Mfg. 
Co.  5  Wash.  150,  31  Pac.  466;  Haynes  y. 
Schwartz  Co.  6  Wash.  433,  32  Pac.  220. 

It  was  counsel's  duty  to  adyise  them- 
selyes  of  the  ruling  of  the  court  and  to 
watoh   their   case  with   diligence. 

Black,  Judgm.  f  341;  Bailey  y.  Tkafe,  29 
Cal.  423;  Sanborn  y.  Centralia  Furniture 
Mfg.  Co.  stipra. 

On  petition  for  rehearing. 

The  case  haying  been  tried  in  the  oourt 
below  on  the  theory  that  appellant  had  a 
legal  right  to  notice  of  the  ruling  of  the 
oourt  on  its  motion  to  make  the  complaint 
more  definite  and  certain  before  a  default 
could  be  legally  taken  against  it,  the  ruling 
of  this  court  must  be  based  on  this  theory 
also. 

Sanders  y.  Stimson  Mill  Co.  34  Wash. 
358,   75   Pac.   974;    Riyerside  Land   Co.  y. 


fendsnt  s  attorney  was,  but  he  had  returned 
to  the  town  in  which  he  liyed,  and  neyer 
got  the  notice.  Trial  was  had  and  yerdict 
rendered  in  the  absence  of  defendant  or  its 
sttorney.  It  was  held  that  the  judjgment 
atered  thereon  was  the  result  of  mistake, 
hudTertence,  and  excusable  nefflect  on  the 
pirt  of  the  defendant,  and  should  be  vacated 
upon  payment  of  costs. 

In  Council  Bluffs  Loan  k  T.  Co.  ▼.  Jen- 
>ingB,  81  Iowa,  470,  46  N.  W.  1006,  it  was 
WU  that  the  trial  court  did  not  err  In 
granting  a  new  trial  to  the  party  whose 
*^niey  relied  upon  the  verbal  agreement 
^  the  attorney  of  the  adverse  party  that 
M  would  give  timely  notice  of  tne  time  of 
tiiil,  bat  who,  contrary  to  the  terms  of  the 
aereement,  called  the  cause  to  trial  in  the 
tbsenee  of  the  party  and  his  attorney. 

In  HMbers  v.  Tribby,  5  HI.  App.  411, 
vWe  oouniel  agreed  that  the  cause  should 
^  tried  at  a  certain  hour,  and,  if  reached 
Wore  that  hour,  notice  was  to  be  given 
to  defendftat's  counsel,  and  the  cause,  hav- 
Pg  been  reached  before  that  hour,  was  tried 
m  the  absence  of  defendant's  attorney,  and 
*ithoat  notice  to  hin^  it  was  held  that 
*UU(NA) 


such  conduct  was  fraudulent,  and  that  a 
party  should  not  be  allowed  to  profit  by  a 
judgment  obtained  by  such  means. 

In  Field  v.  Fowler,  62  Tex.  65,  it  was 
held  that  judjgment  by  default  should  be  set 
aside  where  it  was  taken  upon  the  applica- 
tion of  an  attorney  who  had  promised  that 
he  would  take  no  action  in  the  case  without 
giving  notice,  though  he  actually  gave  the 
notice,  but  it  was  given  so  short  a  time 
before  the  judgment  taken  that  the  party, 
after  receiving  the  notice,  could  not  reach 
the  courthouse  in  time  to  prevent  its  being 
entered. 

In  Exchange  Bank  v.  Elkan,  72  Ga.  197, 
it  was  held  that  an  agreement  between 
counsel  that  a  ease  should  not  be  heard 
until  they  had  been  advised  was  not  bind- 
ing unless  in  writing  And  in  Council  Bluffs 
Loan  &  T.  Co.  v.  Jennings,  eupra,  it  was 
held  that  a  disputed  verbal  agreement  of 
this  character  could  not  be  proved  by  the 
testimony  of  the  adverse  party,  but  it  could 
be  proved  by  the  statements  of  the  attorney 
who  made  it  for  the  person  against  whom 
it  is  sought  to  be  established,  or  by  his 
written  agreement  filed  In  the  ease. 
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Pietsch,  36  Wash.  211,  77  Pac.  195;  Nor- 
mile  V.  Thompson,  37  Wash.  465,  107  Am. 
St.  Rep.  728,  79  Pac.  1095;  Standard  Fur- 
niture Co.  V.  Anderson,  38  Wash.  682,  80 
Pac.  813. 

The  default  could  not  properly  be  opened. 

Haynes  v.  Schwartz  Co.  5  Wash.  433,  32 
Pac.  220;  Sanborn  v.  Centralia  Furniture 
Mfg.  Co.  6  Wash.  160,  31  Pac.  466;  Live- 
sley  V.  O'Brien,  6  Wash.  663,  34  Pac.  134; 
Bailey  v.  Taafe,  29  Cal.  423;  Brophy  v. 
Brunswick,  2  Wyo.  86;  Spokane '  Falls  v. 
Curry,  2  Wash.  541,  27  Pac.  477;  Myers  v. 
Landrum,  4  Wash.  762,  31  Pac.  33. 

It  resulted  from  a  mistake  concerning  the 
law,  for  which  there  is  no  relief. 

Chase  v.  Swain,  9  Cal.  130;  Black, 
Judgm.  f  340;  Brooks  ▼.  Johnson,  122  Cal. 
669,  66  Pac.  423;  Phelps  ▼.  Osgood,  34  Ind. 
150. 

Mere  neglect  of  counsel  is  no  ground  for 
setting  aside  a  default. 

Bosbyshell  v.  Summers,  40  Mo.  172; 
Fliedner  v.  Rockefeller,  9  Ohio  Dec.  Reprint, 
266;  Wilson  v.  Soott^  50  Mo.  App.  329; 
Norman  v.  Burns,  67  Ala.  248;  Walsh  t. 
Walsh,  114  111.  666,  3  N.  E.  437;  Williams 
▼.  Wescott,  77  Iowa,  332,  14  Am.  St.  Rep. 
287,  42  N.  W.  314;  Hayne,  New  Trial  & 
Appeal,  §  76;  Harper  v.  Mai  lory,  4  Nev, 
447;  Reiher  v.  Webb,  73  Iowa,  559,  36  N. 
W.  631;  Butler  v.  Morse,  66  N.  H.  429,  23 
Atl.  90;  Schultz  v.  Meiselbar,  144  111.  26, 
32  N.  E.  660;  Van  Aemam  v.  Winslow,  37 
Minn.  614,  36  N.  W.  381;  Caughey  v. 
Northern  P.  Elevator  Co.  61  Minn.  324,  53 
N.  W.  645;  Kamman  v.  Otto,  17  Ky.  L. 
Rep.  1367,  34  S.  W.  1070;  Burke  v.  Stoke- 
ly,  65  N.  C.  669;  Horn  v.  United  Securi- 
ties Co.  (Or.)  81  Pac,  1009;  Yancey  v. 
National  Benev.  Asso.  122  Cal.  676,  55  Par. 
605;  Brooks  v.  Johnson,  122  Cal.  569,  55 
Pac.  423;  Dusy  v.  Prudom,  95  Cal.  646,  30 
Pac.  798;  Pennie  v.  Visher,  94  Cal.  323,  29 
Pac.  711;  Helena  v.  Brule,  16  Mont.  429, 
39  Pac.  456,  852;  Thomas  v.  Chambers,  14 
Mont.  423,  36  Pac.  814;  Western  U.  Teleg. 
Co.  V.  Griffin,  1  Ind.  App.  46,  27  N.  E.  113. 

Root,  J.,  delivered  the  opinion  of  the 
court: 

At  the  threshold  of  this  case  we  are  con- 
fronted with  a  motion  to  dismiss  the  ap- 
peal, for  the  reason  that  the  undertaking 
is  conditioned  as  both  an  appeal  and  super- 
sedeas bond,  while  in  the  sum  of  only  $200. 
The  appeal  sought  to  be  taken  was  from  a 
judgment  and  decree  foreclosing  a  laborer's 
lien  in  the  sum  of  $1,475,  with  $300  attor- 
ney fees  and  costs,  upon  certain  mining 
claims  of  appellant.  The  trial  court  was 
not  asked  to,  and  did  not,  fix  the  amount 
of  any  supersedeas.  Appellant  maintains 
that  the  bond  was  not  intended  as  a  stay 
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bond,  but  that  a  printed  form  was  used  con< 
taining  the  supersedeas  clause,  which  wa<i 
unnoticed  at  the  time.  It  is  not  claimed 
by  respondent  that  the  undertaking  wai 
ever  used  or  sought  to  be  used  as  a  super- 
sedeas  bond.  In  fact,  it  was  stated  in  th« 
briefs  and  orally  at  the  argument,  and  not 
denied,  that  after  the  giving  of  the  bond 
respondent's  attorneys  wrote  to  appellant's 
attorneys,  threatening  to  have  execution  is- 
sue unless  a  supersedeas  bond  should  be 
given.  A  copy  of  said  letter  appears  in 
an  affidavit  on  file  herein,  and  is  undenied. 
This  would  seem  to  show  that  both  parties 
treated  the  instrument  as  an  appeal  bond 
only.  But  it  is  suggested  that  this  court 
must  look  solely  to  the  instrument  itself, 
and  not  consider  extrinsic  matters.  How 
about  examining  the  trial  court's  order  fix- 
ing a  stay  bond?  Without  conceding  our- 
selves to  be  thus  restricted,  let  us  see  what 
this  bond  reveals  when  scrutinized. 

We  find  two  of  its  parts  inconsistent  with 
each  other.     The  penalty  is  stated   in  the 
sum  of  only  $200,  the  lowest  possible  sum 
sufficient  for  any  bond  on  appeal, — a  sum 
inadequate  for  any  other  than  a  mere  ap- 
peal bond.     Then,  turning  to  another  por- 
tion of  the  bond,  we  find  words  commonly 
found  in  an  appeal  and  supersedeas  bond. 
Consequently,  one  part  indicates  an  inten- 
tion  that  it  should  be  merely  an    appeal 
bond.    The  other  part  indicates  that  it  was 
intended  for  both  an  appeal  and  superse- 
deas.    When  a  written  instrument  has  two 
portions  inconsistent  with  each  other,  what 
is  the  duty  of  a  court?     It  is  the  province 
of  the  court  to  examine  the  entire  instru- 
ment, and,  from  a  consideration  of  all  its 
parts,    give   a   construction   that   shall   ef- 
fectuate the  evident  intention  of  the  makers 
of  the  instrument.     Where  one  item  of  an 
instrument  is  absolutely   inconsistent  with 
another,  it  is  evident  that  one  or  the  other 
of  said  items  was  placed,  or  left,  in  such 
instrument  inadvertently.     It  is  not  to  be 
presumed   that  parties  would  intentionally 
incorporate  in  a  document  two  irreconcila- 
ble expressions.     The  writing  is  to  express 
the  intention  of  the  makers.     It  is  incon- 
ceivable  and   unthinkable   that   the   maker 
of  a  written  instrument  should  -intend  two 
things,   one  of   which   is   diametrically  op- 
posed to  the  other;  or  that  he  endeavor^ 
to  express  two   purposes,   the  existence  of 
one  of  which  would  necessarily  destroy  the 
other.     As   the   sum   of   $200   could   in  no 
manner  and  under  no  circumstances  consti- 
tute the  penalty  of  an  appeal  and  superse- 
deas bond,   we  must  find   that  it   was  in- 
corporated inadvertintly,  if  we  believe  ap- 
pellant  intended   the  bond  to  be  both  an 
appeal    and    supersedeas.      On    the    other 
hand,  if  we  believe  appellant  to  have  in- 
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tended   merelj    an   appeal    bond,    then    we 
must  conclude  that  the  supersedeas  words 
were  placed  or  left  in  the  bond  by  mistake 
or  oversight.     In  preparing  a  bond  on  ap- 
peal, into  which  error  would  an  attorney  be 
most  likely   to    fall,    that   of   writing   the 
penalty  only  $200  when  he  intended  it  to  be 
$3,300  or  more,  sufficient  to  constitute  both 
appeal   and   supersedeas,   or   in   leaving   in 
the  supersedeas  words  when  only  an  appeal 
ms  intended?      It   seems   to   us   that   the 
leaving  in   of   the  unnecessary   supersedeas 
clause  might  be  a  very  natural  oversight; 
but  that  any  attorney  would  write  or  leave 
in  a  bond  the  words  or  figures  ''$200,"  when 
he  meant  $3,100  or  some  larger  sum,  would 
be  ft  very  unusual  mistake.    Then  the  men- 
tion of  the  amount  of  the  judgment  shows 
plainly  that   there   was  no   lack  of  inten- 
'tion  to  write  in  the  amount  of  the  bond  as 
000.     In   fact,    there  is  nothing  to  show 
that  the  writing  of  the  amount  as  $200  was 
unintentional,    or   an    inadvertence.      It   is 
perfectly   evident   that   appellant    intended 
the  penalty  to  be,  and  to  be  written  therein 
38,  $200.     This  being  true,  it  follows  that 
it  oonld  not  have  intended  the  supersedeas 
vords,   the   effect   of   which,   if   given   any, 
iroold  be  to  squarely  contradict  the  signifi- 
cance of  the   language  expressing  the  pen- 
alty as  $200.     If  the  penalty  were  any  sum 
in  excess  of     $200,     a    different    question 
vould  be  presented.     But,  in  this  case,  the 
fact  of  the  bond  expressing  the  minimum 
penalty  fixed  by  the  statute,  in  the  absence 
of  any  showing  of  its  having  been  used,  or 
attempted  to  be  used,  as  a  stay  bond,  pre- 
cludes the  idea  that  it  was  ever  intended 
for  any  purpose  other  than  that  of  an  ap- 
peal bond.      Bespondent   cites    several    de- 
cisions of  this  court  in  support  of  his  mo- 
tion.   But  in  all  of  those  cases  the  bonds 
were  clearly   intended  as  both   appeal  and 
supersedeas  bonds;  and  in  some,  if  not  all, 
they  actually   performed   the   functions   of 
stay  bonds    before    being   challenged    here. 
In  the  first  of  said  cases  (Pierce  v.  Willeby, 
20  Wash.  129,  54  Pac.  999)  the  trial  court, 
upon  application   of   appellant,    fixed    the 
amount  of  the  supersedeas  bond  in  the  sum 
of  $200.     The  appellant  then  executed  an 
Biuiertaking  in  the  form  of  an  appeal  and 
npenedeas  bond,  making  the  penalty,  how- 
wer,  only  $200.     A  stay  was  actually  ob- 
tained under   said    bond.      The    appellant 
having  used  it  as  a  stay  bond  to  supersede 
the  judgment,  this   court    held    it    to    be 
nieiely  a  supersedeas  bond,  and  insufficient 
to  effeet  an  appeal.    In  the  case  at  bar  no 
intention,  attempt,  or  purpose  to  make  or 
^s«  a  supersedeas  bond  appears.    The  con- 
truy  is  affirmatively  shown.    This  case  is 
clearly  distinguishable  from  all  those  cited. 
The  motion  to  dismiss  the  appeal  is  denied. 
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Appellant,  defendant  below,  is  a  corpora- 
tion having  its  principal  office  at  Seattle, 
King  county,  Washington.  This  action  was 
commenced  in  the  superior  court  in  and  for 
Chelan  county.  Appellant's  attorneys  re- 
side and  have  their  offices  in  Seattle.  The 
office  of  respondent's  attorneys  is  in  Wenat- 
chee,  Chelan  county.  To  the  complaint  ap- 
pellant interposed  a  motion  to  make  more 
definite  and  certain.  This  motion  was  no- 
ticed to  be  heard  before  the  superior  court 
in  Chelan  county,  on  the  5th  day  of  De- 
cember, 1904.  The  judge  of  that  court  pre- 
sides over  the  superior  courts  of  four  coun- 
ties, and  his  time  is  consequently  divided 
among  said  counties.  Not  knowing  whether 
or  not  the  judge  would  be  at  Wenatchee 
on  the  said  5th  day  of  December,  appel- 
lant's attorneys  did  not  go  over  to  Wenat- 
chee, but  prepared  and  sent  to  the  court 
a  written  argument  upon  the  motion.  As 
a  matter  of  fact  the  judge  was  not  in 
Wenatehee  on  said  5th  day  of  December, 
but  arrived  the  next  day  and  proceeded  to 
consider  the  motion,  and  denied  the  same. 
Appellant's  attorneys,  not  being  informed 
of  the  court's  ruling  upon  their  motion, 
failed  to  plead  over  within  ten  days.  Chi 
December  17  th,  eleven  days  after  the 
court's  said  ruling,  respondent  moved  for 
an  order  of  default  against  appellant  for 
not  pleading  over.  Notice  of  this  was  re- 
ceived by  appellant's  attorneys  on  Decem- 
ber 19th,  and  they  forthwith  prepared  an 
affidavit  of  meritorioTis  defense  and  tend- 
ing to  show  excusable  neglect,  and  also 
tendered  an  answer.  These  were  served  and 
filed  December  20,  1904.  Respondent 
moved  to  strike  these,  and  his  motion  was 
set  for  hearing  January  9,  1905;  but  the 
judge  again  being  away,  the  motion  was 
not  heard  until  January  16,  1905,  at  which 
time  the  answer  was  ordered  stricken  and 
the  default  entered.  Findings,  conclusions, 
and  decree  were  signed  January  20,  1905. 
On  January  23d,  appellant  filed  and  served 
a  petition  to  vacate  the  judgment  and  for 
a  new  trial.  This  petition  was  denied,  and 
the  decree  confirmed  on  March  1,  1905. 
From  said  judgment  and  decree  this  appeal 
is  prosecuted. 

Appellant's  attorneys  contend  that  they 
relied  upon  respondent's  attorneys  to  noti- 
fy them  of  the  court's  ruling  upon  the 
motion  to  make  more  definite.  They  urge 
that,  owing  to  the  long  distance  of  the  place 
of  trial  (some  200  miles)  from  their  home, 
and  the  uncertainty  of  the  judge  being 
there,  it  was  unnecessary  for  them  to  be 
personally  present;  that  they  had  faith  in 
said  motion,  and  expected  in  any  event  that 
respondent's  attorneys  would  notify  them 
of    the    court's    ruling   when    it   should    be 
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made.  They  maintained  that  their  neglect, 
imder  all  of  the  circumstances,  was  only 
euch  as  is  contemplated  and  covered  l^ 
the  statutory  provisions  permitting  relief 
from  "inadvertence"  and  "excusable  neg- 
lect." Respondent  contends  that  it  was 
appellant's  duty  to  be  represented  or  to 
have  arrangements  made  whereby  it  would 
have  been  promptly  notified  of  the  court's 
ruling.  Conceding  this  to  be  correct,  did 
the  omission  of  appellant's  attorneys  con- 
stitute neglect  that  was  inexcusable?  That 
was  the  question  presented  to  the  trial 
court  and  now  presented  for  our  consider- 
ation. Appellant's  attorneys  say  that  they 
expected  respondent's  attorneys  to  notify 
them  when  the  court  should  come  and  pass 
on  the  motion;  that  they  expected  this  as 
an  act  of  courtesy  such  as  ordinarily  ob- 
tains among  practitioners.  Respondent 
contends  that  his  attorneys  were  required 
by  no  statute,  rule  of  court,  or  law  to  noti- 
fy appellant's  attorneys.  This  is  perhaps 
true;  but  if  attorneys  recognize  no  obli- 
gations toward  brother  attorneys  except 
such  as  are  imposed  by  statute,  rule  of 
court,  or  law,  what  becomes  of  that  pro- 
fessional courtesy  which  has  been  cherished 
and  observed  by  the  profession  from  time 
immemorial?  If  an  attorney  extends  to 
another  nothing  but  what  that  other  may 
demand  as  a  strict  matter  of  law  and 
right,  there  is  no  courtesy  about  it;  it  is 
but  the  mere  performance  of  a  legal  duty. 
Those  engaged  in  the  active  practice  of  the 
law  must  encounter  many  difficulties  and 
annoyances  at  the  best;  and  were  it  not  for 
the  generous  acts  of  courtesy  and  kindly 
consideration  that  commonly  characterize 
the  dealings  of  attorneys  with  one  another, 
the  drudgery  would  often  become  well  nigh 
intolerable.  In  the  case  at  bar,  the  motion 
of  appellant  was  not  merely  for  delay.  It 
presented  a  substantial  question.  It  is  a 
serious  question  whether  or  not  the  ruling 
of  the  trial  court  was  correct  in  denying 
the  same.  But  we  are  not  called  upon  to 
pass  upon  this.  We  merely  mention  it  to 
show  that  it  was  manifestly  interposed  in 
good  faith.  Had  respondent's  attorneys 
notified  appellant's  attorneys  of  the  court's 
ruling  and  thereby  given  them  a  chance 
to  plead  further,  it  would  certainly  have 
been  a  courteous  and  commendable  action 
on  their  part  and  in  accord  with  the  com- 
mon practice  obtaining  among  attorneys. 
Kow,  because  appellant's  attorneys  relied 
upon  them  as  attorneys  who  would  practice 
such  courtesies,  we  do  not  think  they 
should  be  humiliated  and  their  client 
mulcted  because  of  their  misplaced  confi- 
dence and  reliance. 

Now,  let  us  go  a  step  further.  A  motion 
for  default  was  made  within  a  few  dayfi. 
4L.R.A.(N.S.) 


To  this  appellant  responded  with   an  affida- 
vit of  excuse  and  merits.     It  also   tendered 
an  answer  which  set  forth  a  perfect   and 
complete  defense  to  respondent's  complaint. 
All    of   this   was   done    promptly    and    evi- 
denced   a    good-faith    intention    to     defend. 
When   this    was   done,    respondent,     instead 
of  withdrawing  his  motion  for  default,   in- 
sisted upon  it,  thereby  indulging  in  a  prac- 
tice which,  we  are  glad  to  say,  obtains  on]y 
to  a  very  limited  extent  in  this  state.     The 
action  of  the  trial  court  in  sustaining  the 
motion  for  default     under     these      circnm' 
stances  was  not  only  an  abuse  of    discre- 
tion, but  was  violative  of  both   the    letter 
and  the  spirit  of  our  Code,  which   requires 
that  all   rules  of  practice  shall,  so    far  as 
practicable  and  where  a  different  course  is 
not  arbitrarily  prescribed  by  statute  or  es- 
tablished rule  of  decision,  be  construed  and 
applied    so    as   to    accomplish    substantial 
justice.     2  Ballinger,  Anno.  Codes  Sc   Stat- 
utes, §§  4953.  4957,  5091.    A  portion  of  said 
§    4953    says    that   the    court   *'may,    upon 
such  terms  as  may  be  just,  and  upon  pay- 
ment of  costs,  relieve  a  party,  or  his  legal 
representatives,  from  a  judgment,  order,  or 
other  proceeding  taken  against  him  through 
his  mistake,  inadvertence,  surprise,   or  ex- 
cusable   neglect."  .   By    the    imposition    of 
costs  and  reasonable  terms  upon  appellant, 
respondent   and    his    attorneys    could    hare 
been   fully   compensated   for   any   expenses, 
delay,    and    inconvenience   occasioned    them 
by  appellant's  neglect  to  timely  plead  over. 
This  should  have  been  the  course  pursued 
by  the  trial   court.     A  portion  of   said   I 
4957  reads  as  follows:  ''The  court  shall,  in 
every  stage  of  an    action,    disregard    any 
error  or  defect  in  pleadings  or  proceedings 
which  shall  not  affect  the  substantial  rights 
of   the   adverse   party."     Here   was    a   de- 
fendant with  an  answer  presenting  a  just 
and  meritorious   defense;    but,  be«kuse  its 
attorneys  had  been  guilty  of  slight  neglect, 
its  defense  is  excluded.    The  statutory  pro- 
vision   regarding    ''excusable    neglect"    was 
enacted  for  some  purpose.     That  attorneys 
are  not  infallible,  but  subject  to  the  same 
shortcomings  that  characterize  humanity  in 
general,    is   recognized    by    the    law,    and 
should  be  by  the  courts.    If  judges  who  are 
asked  to  deal  drastically  wit^  the  interests 
of   litigants    whose    attorneys   make   slight 
mistakes   would   indulge   in  a  little   retro- 
spection, they  would  probably  recall  expe- 
riences  in  their  own   practice  that  would 
help    to    clarify    their    vision,    encoursge 
commendable    forbearance,    and    suggest  a 
course    better    calculated    to    subserve   the 
ends  of  justice  and  right.    The  function  of 
a  court  is  to  adjudicate  the  differences  ex- 
isting between  litigants,  and  mete  out  that 
which  is  right  and  lawful  so  far  as  sr.ch 
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a  eoBsamniation  may  be  approximted  under 
the  forms  of   law.     They  are  not  institu- 
tions where  the  ri^te  of  suitors  are  to  be 
detmnined  by  the  prowess,  skill,  or  sharp 
practice  of  attorneys  on  the  one  side,  or  by 
the  inconsequential    errors,   omissions,    and 
oversights  of  the  opposite  counsel.    Techni- 
calities, forms,  and  rules  must  not  be  per- 
mitted  to    defeat    the   highest   purpose    of 
eonrts, — ^the  dealing  out  of  substantial  jus- 
ties, — unless,  in  a  given  case,  an  arbitrary 
itstute  or  established  rule  of  decision  pos- 
itivelv  so  requires.     Westland  Pub.  Co.  v. 
RoTs'l  36  Wash.    399,  408,  78   Pac.    1006; 
Bloomingdale  ▼.   Weil,  29  Wash.  611,  621- 
623,  70  Pac.   94.     Our  obeerrations  herein 
are  not  intended  as  a  censure  of  respond- 
ent's attorneys,  who,  owing  to  their  stand- 
ing, we  are  inclined  to  believe  were  actu- 
ated in  their   course  herein  by  hasty  and 
ill-considered   counsel   rather  than   by   any 
deliberate  purpose  to  ignore  the  ethics  of 
the  profession.     But  we  have  spoken  freely 
for  the  reason  that  we  do  not  wish  the  bar 
of  this  state  to  feel  that  there  is  any  dis- 
pwition  on  the  part  of  this  coiirt  to  sanc- 
tion the  lowering  of  the  high  standard  of 
professional   ethics  which  has  always  been 
recognized   and   maintained    by    said    bar. 
The  traditions,    ideals,   and   proprieties   of 
the  profession   require  nothing  lees  at  our 
hands. 

The  judgment  of  the  honorable  Superior 
Omrt  is  reversed,  and  the  cause  remanded, 
vith  instructions  to  permit  appellant  to  file 
its  answer,  and  for  further  proceedings  ac- 
eording  to  law.  In  lieu  of  the  imposition 
of  tenns  by  the  trial  oourt»  it  is  ordered 
that  appeUant  do  not  recover  costs  on  this 
ippsal. 

Momt,  Ch.   J.,   and   Hadley  and   Crow, 

W.,  eoncm-. 

Mleftoa,  J.,  dissenting: 

I  concur  in  that  part  of  the  foregoing 
opinion  which  holds  the  bond  sufficient  to 
Kutain  the  appeal.  I  do  not  do  so,  how- 
^,  on  the  ground  that  this  bond  can  be 
distingnished  from  others  that  this  court 
W  held  insufficient,  but  because  I  believe 
the  eases  announcing  the  doctrine  that  a 
Wd  oonditioned  both  as  an  appeal  and 
supersedeas  bond,  but  sufficient  in  amount 
<^  as  an  appeal  bond,  is  not  good  as 
wther,  are  wrong  in  principle  and  should 
^  overruled.  In  my  judgment,  a  bond 
^vffident  in  condition  and  amount  as  an 
>ppetl  bond  is  good  as  an  appeal  bond  re- 
gardless of  any  conditions  looking  to  the 
•^y  of  the  judgment  it  may  contain.  Not- 
withstanding the  statute  says  they  may  be 
ineloded  in  one  instrument,  the  appeal  bond 
**l  rtay  bond  are  inherently  distinct.  The 
*PM  bond  must  be  given  in  any  event. 
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It  is  made  necessary  by  statute  in  order  to 
perfect  the  appeal.  The  appeal  eannot  be 
heard  without  it.  But  the  stay  bond  may 
be  given,  or  not,  as  the  appellant  chooses. 
If  he  wishes  to  prevent  execution  of  the 
judgment  pending  the  appeal,  he  may  do 
so  by  giving  a  stay  bond  as  provided  by 
statute.  But  his  rights  on  the  appeal  are 
in  nowise  affected  by  his  failure  so  to  do. 
Every  question  open  to  him  will  be  heard 
and  adjudged  whether  he  gives  it  or  does 
not  give  it.  Moreover,  these  bonds  may  be 
given  in  separate  instruments.  The  sure- 
ties need  not  be  the  same  on  each.  And, 
when  separately  given,  the  one  is  not  af- 
fected by  the  other.  Indeed,  no  court  so 
far  as  I  have  been  able  to  ascertain,  has 
ever  held  that  an  appeal  bond  sufficient  in 
itself  to  perfect  the  appeal,  and  good  if 
standing  alone,  is  rendered  nugatory  by 
the  filing  of  an  insufficient  stay  bond.  Why, 
then,  should  the  appeal  bond  be  affected 
by  tbe  stay  bond  when  both  are  included 
in  the  same  instrument?  I  confess  my  ut- 
ter inability  to  find  any  reason  for  the 
distinction,  and,  finding  none,  I  believe  the 
holdings  of  the  court  to  the  effect  that 
there  is  a  distinction  are  wrong. 

I  musty  however,  disagree  with  the  opin- 
ion on  the  merits  of  the  case.  I  find  noth- 
ing in  the  record  which  warrants  this  court 
in  censuring  either  the  trial  judge  or  coun- 
sel for  the  respondent.  The  trial  court,  in 
adjudging  that  the  showing  made  by  the 
appellant  was  insufficient  to  authorise  it  to 
set  aside  the  judgment  it  had  theretofore 
rendered,  acted  upon  a  matter  within  its 
discretion,  which  this  court  can  set  aside 
only  for  manifest  abuse.  It  is  not  enough 
for  us  to  say  that  if  we  had  been  person- 
ally present  and  the  question  had  been  sub- 
mitted to  us  we  would  have  decided  it  dif- 
ferently, but  we  must  be  able  to  say  that 
the  decision  is  so  far  wrong  that  a  reason- 
able mind,  acting  without  prejudice,  and 
having  in  view  the  just  rights  of  all  of 
the  parties,  would  not  have  decided  it  that 
way.  The  record  in  my  judgment  does  not 
enable  us  to  do  this.  Personally,  I  cannot 
oven  hold  that  it  ought  to  have  been  de- 
cided differently. 

In  my  opinion,  therefore,  the  motion  to 
dismiss  should  be  overruled,  and  the  judg- 
ment affirmed. 

Rudldn,  J.,  dissenting: 

In  Pierce  v.  Willeby,  20  Wash.  129,  64 
Pac.  999,  decided  more  than  seven  years 
ago,  this  court  held  that  a  bond  on  appeal, 
conditioned  as  both  a  cost  and  a  superse- 
deas bond,  which  was  not  sufficient  for  both 
purposes,  was  not  sufficient  for  any  pur- 
pose, and  dismissed  the  appeal.  In  that 
case  the  trial  court  fixed  the  amount  of  the 
■upersedeas  in  the  sum  of  $200,  and  a  bond 
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in  that  amount,  conditioned  both  as  a  cost 
and  a  supersedeas  bond,  was  filed.  Such  a 
bond  was  declared  insufficient,  and  I  am 
unable  to  distinguish  that  case  from  the 
case  at  bar.  An  appeal  bond  comes  before 
this  courfc  without  issues  and  without 
proofs.  We  must  ascertain  the  intention 
of  the  parties,  and  determine  the  character 
of  the  instrument  from  what  appears  with- 
in the  four  comers  of  the  bond.  The  ap- 
peal bond  before  us  is  clearly  both  a  cost 
and  supersedeas  bond,  and  complies  with 
all  the  requirements  of  the  statute  govern- 
ing such  bonds,  except  as  to  the  amount. 
The  argument  of  the  majority,  based  on 
the  amount  of  the  bond,  would  apply  with 
equal  force  in  the  case  of  Pierce  v.  Willeby, 
The  latter  case  has  been  followed  in  num- 
berless cases  since  the  decision  was  ren- 
dered, and  it  should  be  followed  now  or 
overruled.  I  do  not  feel  called  upon  to 
approve  or  criticize  the  ruling  in  that  case 
It  relates  exclusively  to  a  question  of  prac- 
tice, and,  so  long  as  the  rule  established 
is  uniform,  it  is  as  easy  to  comply  with 
the  statute  as  there  construed  as  with  any 
other  construction  this  court  might  now 
adopt.  However,  if  the  court  desires  to 
overrule  Pierce  v.  Willeby  and  the  long 
line  of  cases  following  it,  I  will  interpose 
no  objection;  but  they  should  not  be  fol- 
lowed in  one  case  and  distinguished  away 
in  the  next. 

I  also  dissent  from  what  is  said  on  the 
merits.  The  majority  concede  that  the  ap- 
pellant was  in  default,  and  that  the  only 
excuse  for  such  default  was  the  failure  of 
counsel  for  respondent  to  notify  counsel  for 
appellant  of  the  ruling  of  the  court  on  a 
motion  to  make  the  complaint  more  definite 
and  certain.  The  majority  further  concede 
that  counsel  for  respondent  were  under  no 
legal  obligation  to  give  such  notice.  The 
trial  court  held  that  this  was  not  a  case 
of  excusable  neglect,  and  denied  an  applica- 
tion to  open  the  default  and  for  leave  to 
answer.  Applications  of  this  kind  are  ad- 
dressed to  the  sound  discretion  of  the  trial 
court,  and  I  am  not  prepared  to  say  that 
an  abuse  of  discretion  is  shown  here.  Pro- 
fessional courtesy,  undefined  and  unregu- 
lated by  law,  is  a  very  uncertain  guide,  and 
cannot  safely  be  adopted  as  a  rule  of  prac- 
tice in  the  courts.  In  the  broad  sense  in 
which  that  term  is  discussed  in  the  major- 
ity opinion,  it  belongs  in  the  domain  of 
morals  rather  than  of  law. 

I  think  the  appeal  should  be  dismissed, 
or  the  judgment  affirmed. 

Dunbar,  J.,  concurs  in  what  is  said  by 
Budkin,  J. 

Petition  for  rehearing  denied. 
4LJl.A.(N.S.) 
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(126  Wis.  634,  106  N.  W.  523). 

Eminent  domainr— intemrban  railway. 

1.  An  interurban  electric  street  rail- 
road, when  attempting  to  acquire  the  rights 
of  abutting  owners  in  the  highway,  is  upon 
the  same  plane  with  commercial  railroada 
generally. 

Same — ^measure  of  damages. 

2.  The  measure  of  damages  to  which 
a  property  owner  is  entitled  for  the  con- 
struction, in  the  adjoining  highway,  of  an 
interurban  street  railroad,  is  the  difference 
in  value  of  the  property  free  from  and  sub- 
ject to  the  burden. 

(January  9,  1906.) 


Case    Note. — ^Interurban    trolley    road    as 
additional  burden. — ^In  considering  the  ques- 
tion   whether    an    interurban    trolley    road 
constitutes    an    additional    burden    on    the 
highway   or  streets   over   which   it    passes, 
the  test  to  be  applied — as  in  case   of  any 
other    use    of    a    highway    or    street — ia 
whether   or   not   such   use   of   the    road   is 
compatible  with  the  purpose  for  which  the 
highway   was  originally  intended.     This  is 
the  criterion  set  up  in  West  Jersey  R.  Co. 
V.  Camden,  G.  &  W.  R.  Co.  52  N.   J.  Eq. 
31,  29  Atl.  423,  where  the  court,  in  discuss- 
ing the  future  possibilities  of  the  ordinary 
electric  railway,  said:    "It  may  readily  be 
conceived  that  the  greater  motive  power  it 
possesses  may  some  time  induce  an  attempt 
to  Tise  the  highways  by  trains  of  cars  or 
by   rails   and   cars  of  such   character  and 
size  as  to  practically  work  all  the  evils  of 
the  steam  railway,  and  that  there  will  be 
inaugurated    systems    of    through    cars    in 
furtherance  of  rapid   transit,   with  distant 
points,   which   will   crowd   and  burden   the 
street  to  the  inconvenience  and  obstruction 
of  its  other  uses,  without  any  accommoda- 
tion to  the  ordinary  local  use  of  the  street, 
and  thus  the  degree  of  incompatibility  with 
the  common  use  may  be  so  raised  that  the 
courts    will   be   obliged   to   distinguish  be- 
tween methods  of  use,  and  declare  against 
some  as  creating  an  additional  servitude  of 
the    land    occupied    by    the    highway;    the 
crucial     test     for     that     distinction     being 
whether  the  use  contemplated  is  compatible 
with   the    purpose   for   which   the   common 
highway  was  originally  desired." 

That  street  railways  in  city  streets  do 
not  constitute  an  additional  burden  on  the 
fee  is  almost  universally  acknowledged, 
since  they  tend  to  further  the  purposes  for 
which  the  street  was  dedicated,  rather  than 
to  interfere  with  them,  as  they  facilitate 
travel  about  the  city,  and  thus  relieve  the 
sidewalks  of  foot  passengers  and  the  road- 
way of  vehicles.    But  it  cannot  be  denied 
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APPEAL  by  the  railway  company  from  a 
judgment  of  the  Circuit  Court  for 
Waiikesha  County  fixing  the  damage  to  be 
paid  by  it  for  the  right  to  run  its  cars  in 
a  public  highway.       Affirmed. 

Statement  by  Siebecker,  J.: 

This  is  a  condemnation  proceeding,  in- 
stituted by  the  defendant  company  for  the 
purpose  of  permanently  acquiring  the 
right  of  way  for  an  interurban  railroad 
over  the  property  described  in  the  petition. 
It  appears  that  the  defendant  is  a  corpo- 
ration duly  organized  under  the  laws  of 
WisoonsiUy  and  authorized  to  construct, 
maintain,  and  operate  "by  electricity  or 
other  power,  street  railways  for  the  trans- 
portation    of     passengers,     mail,     express, 


merchandise,  and  other  freight,''  in  the 
state  of  Wisconsin.  As  such  corporation, 
by  grant  from  the  city  of  Waukesha,  it 
acquired  the  right  to  construct,  maintain, 
and  operate  a  street  railroad  upon  Lincoln 
avenue,  a  street  of  this  city,  and  to  operate 
an  interurban  street  railroad  l^siness  over 
this  street.  Under  the  rights  so  granted, 
the  defendant  built  a  single  street  car 
track  upon  Lincoln  avenue  in  1898,  and 
thereafter  maintained  and  operated  a 
combined  city  and  interurban  street  rail- 
road business  thereon  until  the  year  1900, 
when,  under  authority  and  license  duly 
granted  by  the  city  of  Waukesha,  it 
changed  the  railroad  from  a  single  track 
to  a  double  track  road.  It  also  appear^ 
that  the   city  street  railroad   service   con- 


that  there   ia  a  masked  difference  between 
the  uses  to  which  a  city  street  is  put  and 
the  uses   for  which  a  country   highway   is 
designed,  and  that  which  furthers  the  legit- 
imat«  use  of  the  former  may  seriously  in- 
terfere   with    the    purposes    for   which   the 
latter    waa    intended.      And    the    character 
and   mode    of   operation  of   the  interurban 
losds  generally  differs  materially  from  that 
of  the  ordinary  street  railway.     The  rails, 
instead  of  being  level  with  the  road,  as  in 
the   case   of   the   city    street   railway,   fre- 
quently    project     a     considerable     distance 
above  the  ground,  and  are  often  laid  upon 
Ues  like  the  tracks  of  an  ordinary  steam 
railroad.     The  cars  are  usually  larger,  and 
frequently    run    in    trains.      The   speed    at 
vhich   they   travel  is  greater.     Altogether, 
the  interurban  roads  seem  designed  to  meet 
the   demand    for    rapid    transportation    be- 
tween distant   points  rather   than   for   the 
accommodation  of  the  residents  along  their 
fine,  and  they  seem  to  be  constantly  ap- 
intndmating  more  closely  to  the  character 
of  the  commercial   or  steam   railway,  and 
to  be  rapidly  losing  the  characteristics  of 
the   ordinary    street    railway    from    which 
they  have  developed.    As  said  in  Zehren  v. 
Mnwaukee  Electric  R.  &  Light  Co.  99  Wis. 
S3,  41  L.  R.  A.  575,  67  Am.  St.  Rep.  844, 
74  N.   W.    538:    The    urban    railway    has 
developed  into  the  interurban  railway,  and 
threatens  soon  to  develop  into  the  inter- 
itate  railway.     The  small  car  which  took 
op  passengers   at  one  comer  and  dropped 
them  at  another  has  become  a  large  coftch, 
approximating  the  ordinary  railway  coach 
m  size,  and   has   become   a   part,   perhaps, 
of  a  train  which  sweeps  across  the  country 
from  one  city  to  another,  bearing  its  load 
of  passengers  ticketed  through,  with  an  oc- 
easional  local   passenger  picked  up  on  the 
highway.  The  purely  city  purpose  which  the 
urban  railway  subserved  has  developed  into, 
or  been  supplants  by,  an  entirely  different 
purpose ;  namely,  the  transportation  of  pas- 
Mogers  from  dty  to  city  over  long  stretches 
of  intervening   country.     When   this   train 
or  car,  with  its  load  of  through  passengers, 
h  passing  through  a  country  town,  it  is 
dearly  serving  no   township  purpose,  save 
4LRA.(NA)  r   r    r-    * 


in  the  most  limited  sense.  It  is  very  diffi- 
cult to  say  that  this  use  of  a  country  high- 
way is  not  an  additional  burden.  It  is 
built  and  operated  mainly  to  obtain  the 
through  travel  from  city  to  city,  and  only 
incidentally  to  take  up  a  passenger  in  the 
country  town.  This  through  travel  is  un- 
questionably composed  of  people  who  other- 
wise would  travel  on  the  ordinary  steam 
railroad,  and  would  not  use  the  highway  at 
all.  Thus,  the  operation  of  this  newly 
developed  street  railway  (so  called)  upon 
the  country  road  is  precisely  opposite  to 
the  operation  of  the  urban  railway  upon 
the  city  street.  It  burdens  the  road  with 
travel  which  would  otherwise  not  be  there, 
instead  of  relieving  it  by  the  substitution 
of  one  vehicle  for  many.  However  we  re- 
gard this  development  of  the  urban  into 
the  interurban  railway,  it  seems  utterly 
impossible  and  illogical  to  say  that  it  is 
essentially  the  same  in  its  purpose  or  effects 
as  the  mere  street  railway."  The  court  in 
this  case  therefore  concluded  that  such  a 
railroad  constituted  an  additional  burden 
on  a  country  highway,  and  could  not  be 
built  without  the  consent  of  the  abutting 
owner  and  the  payment  of  compensation. 
And,  while  the  law  is  still  in  a  formative 
state  and  there  is  some  conflict  among  the 
authorities,  the  present  trend  of  the  de- 
cisions  seems  to  be  in  harmony  with  this 
view. 

Thus,  an  electric  railway  in  a  village 
street,  which  forms  part  of  a  connecting 
line  between  cities  for  transporting  mer- 
chandise, personal  baggage,  mail  and  ex- 
press matter,  as  well  as  passengers,  is  held 
to  constitute  an  additional  servitude  up<m 
the  lands  of  abutting  owners.  Chicago  ft 
N.  W.  R.  Co.  V.  Milwaukee,  R.  &  K.  Elec- 
tric R.  Co.  95  Wis.  561,  37  L.ILA.  856,  60 
Am.  St.  Rep.  136,  70  N.  W.  678. 

So,  an  electric  railroad  forming  part  of 
an  interurban  system,  authorized  to  carry 
freight  as  well  as  passengers,  baggage,  mail, 
and  express,  is  held  to  be  a  commercial  rail- 
road, and  to  constitute  an  additional  bur- 
den on  the  fee  of  a  city  street.  Wilder  v. 
Aurora,  D.  &  R.  Electric  Traction  Co.  218 
lU.  493,  75  N.  E.  194. 
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sisted  in  running  interurban  cars  or  trains 
over  the  tracks,  carrying  interurban  pas- 
sengers, and  that  the  same  cars,  at  the 
regular  fare  for  doing  a  city  street  railroad 
business,  afforded  transportation  to  persons 
within  the  limits  of  the  city.  The  cars 
made  regulii^  stops  at  crossings,  as  re- 
quired by  the  charter,  and  no  other  cars 
than  interurban  cars  were  used  for  the 
transportation    of    passengers    within    the 


city  limits,  and  none  of  such  cars  were  at 
any  time  devoted  exclusively  to  the  street 
railroad  business  within  the  city.  The  peti- 
tion alleges  that  this  proceeding  is  insti- 
tuted *'to  condemn  and  perinanently  appro- 
priate all  the  rights  of  property  which 
would  entitle  the  owners  or  persons  inter- 
ested in  the  lots  fronting  and  abutting 
upon  said  Lincoln  avenue  ...  to 
damages    by   reason    of    the    construction. 


And  an  electric  interurban  railway  con- 
structed by  laying  ties  and  placing  thereon 
T  rails,  such  as  are  employed  in  the  con- 
struction of  steam  railroads,  to  be  built 
along  the  side  of  a  public  highway,  be- 
tween the  lands  of  an  abutting  owner  and 
the  traveled  part  of  the  roadway,  the  com- 
pany having  authority  to  run  an  unlimited 
number  of  cars  for  the  carrying  of  pas- 
sengers, freight,  express  matter,  and  gov- 
ernment mail,  is  an  additional  servitude  on 
the  highway,  and  an  interference  ^vith  the 
easements  therein  of  abutting  owners. 
Schaaf  v.  Cleveland,  M.  &  S.  R.  Co.  66 
Ohio  St  216,  64  N.  E.  145. 

Again,*  an  electric  railway  for  the  trans- 
portation of  passengers,  freight,  mail,  and 
express,  along  the  streets  and  highways  of 
a  county,  is  held,  in  Goddard  v.  Chicago, 
M.  &  St.  P.  R.  Co.  104  111.  App.  533,  to  m- 
crease  the  burden  resting  upon  the  owner 
of  the  fee  by  virtue  of  the  dedication  of 
his  land  to  the  purposes  of  the  country 
highway.  The  court,  m  this  case,  lays  con- 
siderable stress  upon  the  fact  that  the  rail- 
road was  not  for  the  carriage  of  passengers 
only,  but  for  the  carriage  of  freight  and 
express;  and  said  that  this  imposed  upon 
the  owner  of  the  fee  in  a  country  l^ghway 
burdens  not  incident  to  a  mere  street  rail- 
way for  the  carriage  of  passengers. 

So,  an  electric  railway  connecting  widely 
separated  cities  and  towns  is  held  in  Penn- 
sylvania R.  Co.  V.  Montgomery  County 
Pass.  R.  Co.  167  Pa.  62,  27  L.  R.  A.  766, 
46  Am.  St.  Rep.  650,  31  Atl.  468,  to  im- 
pose an  additional  servitude  on  public  roads 
outside  of  municipal  boundaries. 

To  the  same  effect  is  Fidelity  Ins.  Trust 
&  S.  D.  Co.  V.  Philadelphia  &  B.  Pass.  R. 
Co.  6  Pa.  Dist.  R.  737,  holding  that  an 
electric  passenger  railway  upon  a  public 
highway  in  the  country  is  an  additional 
burden  upon  the  land  of  the  owner. 

And  in  Pennsylvania  R.  Co.  v.  Mont- 
gomery County  Pass.  R.  Co.  supra,  where 
it  is  held  that  an  electric  railway  traver- 
sing country  roads  and  connecting  different 
cities  and  towns  constitutes  an  additional 
burden  on  property  abutting  on  a  township 
road,  the  court  says:  "The  carriage  of 
passengers  through,  the  township  on  their 
journey  from  one  city  or  borough  to  an- 
other by  rail  is  in  no  sense  a  township  pur- 
pose, and  whether  these  passengers  make 
their  journey  in  cars  drawn  by  a  locomo- 
tive over  a  steam  railroad,  or  in  those  pro- 
pelled by  electricity  over  tracks  laid  upon 
4LJa.A.(N.S.) 


the  highways  is  immaterial,  both  to  tax- 
payers and  to  landowners  along  the  route 
traveled." 

That  an  electric  railway  to  be  operated 
between  two  cities  in  different  states  and 
carry  passengers  and  freight  is  not  a  street 
railway,  but  a  commercial  or  trunk  rail- 
way, 18  declared  in  Diebold  v.  Ken  tuck  v 
Traction  Co.  117  Ky.  146,  63  L.  R.  A.  637, 
77  S.  W.  674.  But  np  question  of  addi- 
tional servitude  was  involved  in  this  case. 

On  the  other  hand,  in  Canastota  Knife 
Co.  V.  Newington  Tramway  Co.  69  Conn. 
146,  36  Atl.  1107,  an  electric  railway  form- 
ing part  of  a  through  railroad  from  one 
city  to  another  was  held  not  to  impose  a 
new  servitude  on  the  highway.  In  this 
case  the  court,  in  distinguishing  a  street 
railway  from  a  steam  railroad,  said  that 
a  street  railway  was  an  incident  of  the 
street,  its  main  purpose  being  to  facilitate 
and  further  the  use  of  every  street  through 
which  it  passes,  and  that  this  would  be 
no  less  trvie  if  it  should  run  over  a  thinlr- 
settled  country  road  between  two  cities; 
that  highways  are  for  through  travel  as 
fully  as  for  local  travel. 

So,  in  Heilman  v.  Lebanon  &  A.  Street 
R.  Co.  146  Pa.  23,  23  Atl.  389,  Affirming  10 
Pa.  Co.  Ct  241,  the  court  after  stating  that 
the  operation  of  street  railways  in  city 
streets  is  a  legitimate  use  thereof,  said  that 
it  would  seem  that  this  must  be  the  case 
whether  the  road  be  upon  a  street  within 
the  limits  of  the  city  or  upon  a  turnpike 
road  without,  but  adjacent  to,  the  city 
limits;  and  held  that  the  question  was  not 
so  free  from  doubt  as  to  warrant  the  court, 
at  least  before  final  hearing,  in  granting 
an  injunction  to  restrain  the  construction 
of  an  electric  street  railway  on  the  turn- 
pike. 

And  that  the  construction  and  operation 
of  an  electric  railway  upon  a  county  road 
does  not  impose  an  additional  burden  or 
servitude  is  also  declared  in  Lonaconing 
Midland  &  P.  R.  Co.  v.  Consolidation  Coal 
Co.  96  Md.  630,  S3  Atl.  420;  Ehret  v.  Cam- 
den &  T.  R.  Co.  61  N.  J.  Eq.  171,  47  Atl. 
562;  and  Ranken  v.  St.  Louis  &  B.  Suburban 
R.  Co.  98  Fed.  479. 

That  the  construction  upon  a  highway  of 
a  horse  passenger  railroad  from  a  certain 
city  to  a  village  is  not  a  new  and  distinct 
servitude,  entitling  an  abutting  owner  to 
compensation,  is  declared  in  Peddicord  v. 
Baltimore,  G.  &  E.  Milli  Pass.  R.  Co.  34 
Md.  463. 
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minteiumoe,  and  operation  on  said  avenue 
...    of  tlie    double   track    railroad   au- 
tiionxed  by  your   petitioner's  said  articles 
of  ineorporation  and  said  franchise,  and  as 
the  same  has  been  heretofore  constructed 
asd  operated."     Appraisers  were  duly  ap- 
pointed under   this   proceeding,   and  th^, 
u  required  by  law,  filed  a  report  on  Sep- 
tember 19,  1904,  of  their  award  of  damages 
with  the  derk  of  the  circuit  court.     Both 
parties  appealed  from   such  award  to  the 
circuit  court  for  Waukesha  county,  where 
a  trial  was   had  before  a  jury  upon  the 
issues  presented  on  such  appeal,  and  a  ver- 
dict was   rendered   awarding  plaintiff   the 
com  of  $512.50   damages.     Judgment  was 
aeoordingly  entered  on  January  27,   1906, 
adjudging  that   plaintiff  recover  from  the 
defendant  the  sum  of  $614.46,  as  damages 
and   for   costs    and    disbursements.     From 
this  judgment  defendant  appeals,  alleging 
that  the  court  erred  in  receiving  evidence 
which  was  objected  to  by  it,  and  in  giving 
to  the  juty  an  incorrect  rule  of  law  under 
which  the  damages  were   to  be   found   by 
them. 

Messrs.  Syan,  Merton,  &  Newberry  and 
Clarke  M.  Rosecrantz,  for  appellant: 

The  basis  of  damages  is  the  operation  of 
interurban  trains  or  cars  over  the  tracks; 
and  it  is  not  proper  to  consider  any  dam- 
a^  for  the  laying  of  the  tracks  in  the 
streets  in  front  of  the  property  in  ques 
lion. 

Yonnkin  v.  Milwaukee  Lights  Heat,  k 
iTaction  C6.  120  Wis.  482,  98  N.  W.  216. 

Messrs.  Tuller  &  Lockney,  for  respondent: 

The  operation  of  this  newly  developed 
street  railway  upon  the  country  road  is  pre- 
i^iielv  opposite  to  the  operation  of  the  urban 
railway  upon  the  city  street. 

Zehren  v.  Milwaukee  Electric  R.  k  Light 
Oo.  99  Wis.  83,  41  L.  R.  A.  575,  67  Am. 
St  Rep.  844,  74  N.  W.  538. 

If  Uie  acta  done  under  color  of  the  or- 
dinance or  the  statute  be  found  to  be  an 
anlawfnl  infraction  of  the  rights  of  pri- 
vate property,  an  action  will  lie  in  which 
neither  the  ordinance  nor  the  statute  will 
be  a  justification. 

Xellis,  Street  Surface  Railroads,  p.  144; 
Costigan  v.  Pennsylvania  R.  CJo.  54  N.  J. 
L  234,  23  Atl.  810. 

This  railway  being  interurban  in  its 
dtaraeter,  the  plaintiff  has  the  right  to 
Qompeiuation  for  the  placing  of  the  tracks, 
rtc^  in  front  of  her  premises. 

Uoge  V.  La  Crosse  ft  E.  R.  Go.  118  Wis. 
558,  95  N.  W,  952;  Wilder  v.  Aurora,  D.  & 
R.  Hectric  Traction  Co.  216  111.  493,  75 
V.  £  194;  Schaaf  r.  Cleveland,  M.  k  S. 
^  Co.  66  Ohio  St.  216,  64  N.  E.  145; 
Mi  V.  Stillwater    Street   R.   &  Transfer 


Co.  28  Minn.  373,  41  Am.  Rep.  290,  10  N. 
W.  206. 

Siebecker,  J.,  delivered  the  opinion  of  the 
court: 

The  principal  contention  of  appellant  it 
that  the  only  ground^  if  any,  upon  which 
respondent  can  recover,  is  for  damages  she 
has  suffered,  as  an  abutting  property 
owner,  on  account  of  the  running  of  inter- 
urban trains  or  cars  over  the  street  rail- 
road tracks  placed  on  Lincoln  avenue.  As 
shown  in  the  statement  of  facts,  appellant 
has  been  and  is  now  operating  an  inter- 
urban street  railroad,  extending  from  the 
city  of  Milwaukee  to  and  into  the  city  of 
Waukesha  over  the  street  in  question,  and 
by  this  proceeding  it  undertakes  to  con- 
demn, and  permanently  appropriate,  all  the 
rights  of  property  which  entitle  persons 
interested  in  property  along  the  right  of 
way  to  damages  caused  by  the  operation 
and  maintenance  of  an  interurban  street 
railroad  business,  on  its  double  track  rail- 
road upon  this  public  highway.  It  is 
claimed  that  in  this  proceeding  no  damages 
for  the  taking  and  appropriating  of  a 
portion  of  the  street  as  a  right  of  way  for 
the  location  of  its  tracks  should  be  allowed 
the  property  owners  affected,  since  the  city 
has  granted  the  right  to  defendant  to  lay 
such  tracks  within  the  street,  for  conduct- 
ing a  city  street  railroad  business,  and  be- 
cause such  occupation  of  the  street  by  the 
tracks  is  not  a  servitude  additional  to  those 
contemplated  by  the  original  dedication  or 
taking  of  the  land  for  the  purposes  of  a 
public  highway.  This  claim  is  not  well 
founded.  It  fails  to  distinguish  between 
the  appropriation  by  a  private  corporation 
of  a  part  of  a  street  for  the  purpose  of 
conducting  a  transportation  business,  and 
the  general  uses  of  a  highway  "to  accom- 
modate the  public  travel,  (and)  to  afford 
citizens  and  strangers  an  opportunity  to 
pass  and  repass,  on  foot  or  in  vehicles,  with 
such  movable  property  as  they  may  have 
occasion  to  transport.*'  Carli  v.  Stillwater 
Street  R.  k  Transfer  Co.  28  Minn.  375,  41 
Am.  Rep.  290,  10  N.  W.  205. 

This  court  has  held  that  the  operation 
and  maintenance  of  street  railroads  upon 
the  streets  within  the  limits  of  a  city,  for 
the  purposes  of  accoiAmodating  the  public 
travel  by  aiding  in  transporting  persons 
from  place  to  place  on  such  streets,  is  a 
burden  contemplated  by  the  original  tak- 
ing of  the  lands  for  street  purposes,  and 
that  the  owner  of  the  land  occupied  by  the 
street  is  not  entitled  to  damages  additional 
to  those  awarded  to  him  for  the  original 
taking  of  it  for  the  purposes  of  a  public 
highway.  Hobart  v.  Milwaukee  City  R.  Co. 
27  Wis.  194,  9  Am.  Rep.  461 ;  La  Crosse  City 
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R.  Co.  V.  Higbee,  107  Wis.  399,  51  L.  R.  A. 
923,  83  N.  W.  701.  This  use  of  the  streets 
is  classed  as  one  incident  to  the  public 
easement,  and  is  not  deemed  to  be  an  ap- 
propriation of  any  portion  of  the  street 
or  soil  within  its  boundaries  for  any  pur- 
poses other  than  those  to  which  it  is  de- 
voted by  the  public  generally.  It  is  also 
well  recognized  that  the  grant  to  a  person 
or  corporation  of  a  right  to  occupy  the 
land  within  a  street  for  any  public  pur- 
pose, whereby  it  is  devoted  to  purposes 
other  than  those  of  a  public  highway,  is  an 
additional  servitude  upon  the  soil^  for 
which  the  owner  is  entitled  to  compensa- 
tion. Chicago  k  N.  W.  R.  Co.  v.  Milwau 
kee,  R.  &  K.  Electric  R.  Co.  95  Wis.  561, 
37  L.  R.  A.  956,  60  Am.  St.  Rep.  136,  70 
N.  W.  678,  and  cases  cited;  Zehren  v. 
Milwaukee  Electric  R.  k  Light  Co.  99  Wis, 
83,  41  L.  R,  A.  575,  67  Am.  St  Rep.  844, 
74  N.  W.  638;  La  Crosse  City  R.  Co.  v 
Higbee,  supra.  Within  the  scope  of  this 
principle  it  was  held  that  defendant's 
right  to  maintain  and  operate  an  inter 
urban  street  railroad  business  upon  the 
street  in  question  constituted  a  right  dif- 
ferent from  the  right  of  passage  by  the 
public,  and  that  such  grant  gave  it  the 
exclusive  privilege,  conformably  to  its 
grant  and  the  regulations  prescribed  by 
the  municipality,  of  using  the  portion  of 
the  street  necessary  for  the  conduct  of  its 
business,  and  that  for  this  it  would  be  re- 
quired to  make  compensation  to  the  several 
abutting  property  owners.  Younkin  v. 
Milwaukee  Light,  Heat,  &  Traction  Co.  120 
Wis.  477,  98  N.  W.  215.  Since  this  use  is 
in  no  way  predicated  on  the  public  right 
to  the  use  of  the  street,  defendant  can  so 
occupy  it  under  no  other  authority  than 
the  one  granted  to  it  as  an  agency  for 
conducting  a  transportation  business,  in 
accordance  with  which  it  may  condemn 
property  to  secure  a  right  of  way.  In 
these  respects  its  rights  and  liabilities 
are  like  those  of  a  commercial  railroad, 
and  when,  to  conduct  its  interurban  rail- 
road business,  it  appropriated  the  street 
in  front  of  plaintiff's  property,  it  was  a 
taking  of  plaintiff's  private  property  for 
a  public  purpose,  for  which  she  is  entitled 
to  compensation  un^er  the  rules  govern- 
ing the  exercise  of  this  right  by  commer- 
cial railroads.  The  extent  of  such  rights 
and  liabilities  is  established  in  many  de- 
cisions of  this  court,  among  which  muy  be 
cited:  Ford  v.  Chicago  &  N.  W.  R.  Co. 
14  Wis.  609,  80  Am.  Dec.  791;  Pomeroy 
V.  Milwaukee  &  C.  R.  Co.  16  Wis.  640; 
Buchner  v.  Chicago,  M.  &  N.  W.  R.  Co. 
60  Wis.  264,  19  N.  W.  56.  In  its  legal 
effect  the  proceedings  instituted  by  the 
defendant  company  is  an  assertion  by  it,  as 
4L.R.A.(N.S.) 


an  interurban  street  railroad,  of  tKe  rights 
granted  by  §§  1862  and  1863a,  Rev.  Stat 
1 1898,  under  which,  pursuant  to  the  priv- 
ileges granted  by  the  city  of  Waukesha  to 
occupy  the  street  in  question,  it  may  ac- 
quire the  right  of  way  for  its  road,  and 
thus,  for  the  purpose  of  conducting  its 
transportation  business,  obtain  a  perpetual 
interest  in  the  real  estate  of  the  plaintiff, 
ft  is  obvious  that  this  action  of  the  defend- 
ant is  not  based  on  any  rights  or  privileges 
which  have  been  bestowed  on  it  by  ttie 
city  for  affording  facilities  to  persons  to 
pass  and  repass  on  the  streets  as  a  public 
highway,  but  that  it  is  taking  property 
under  the  power  of  eminent  domain,  for 
which  it  must  indemnify  plaintiff.  This 
conclusion  negatives  the  main  contention 
of  the  defendant  on  this  appeal. 

Error  is.  assigned  upon  the  admission  of 
testimony  bearing  on  the  measure  of  dam- 
ages, and  on  the  giving  of  an  instruction 
to  the  effect  that  the  measure  of  damages 
was   the    difference    between    the     market 
value  of  plaintiff's  abutting  property  just 
before    the    defendant   commenced    conduct- 
ing its  interurban  business  upon  the  street, 
and  its  market  value  in  September,   1904, 
when  the  award  of  damages  was  made  by 
the    commissioners.      The    defendant    com- 
menced  operating   this    railroad     in     1898. 
The    true    rule    is    as    claimed,    that    the 
measure   of   damages    is   the   difference,   if 
any,  at  the  time  of  the  filing  of  the  com- 
missioners'    award,     between     the     market 
value  of  the  premises  with  the  road  located 
upon  it,  and  the  market  value  at  that  time 
freed  from  the  use  and  burden  of  the  road. 
The  erroneous  statement  of  the  rule  by  the 
court  to  the  jury  and  the  admission  of  evi- 
dence of  value  in   1898,  did  not,  however, 
prejudice     defendant     under     the     circum- 
stances   shown,    for    the    reason    that   the 
market  value  of  the  property,  as  shown  by 
the  evidence   covering  the   period  prior  to 
the  filing  of  the  award,  was  substantially 
the  same  as  it  would  have  been  in  Septem- 
ber,  1904,  without  the  burden  of  the  rail- 
road.    Lyon  V.  Green  Bay  &  M.  R.  Co.   42 
Wis.  538;    West  v.  Milwaukee,  L.  S.  &  W. 
R,  Co.    56  Wis.  318,  14  N.  W.  292;    Mil- 
waukee &  M.  R.  Co.  V.  Eble,  3  Pinney  (Wis.) 
334. 

It  is  also  claimed  that  under  the  direc- 
tions given  the  jury  they  probably  included 
whatever  damages  plaintiff  suffered  by 
reason  of  the  operation  of  a  city  street  rail- 
road in  this  street  An  examination  of  the 
instructions  reveals  that  the  court  expressly 
and  repeatedly  instructed  the  jury  that 
plaintiff  was  not  entitled  to  any  damages 
due  to  the  conduct  of  such  street  railroad 
business.  It  must  be  presumed  that  the 
jury  followed  the  instructions  of  the  coart 
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in  this  particular.  We  do  not  oonaider 
tltt  damages  to  be  excessive,  as  claimed  by 
the  defendant.  The  evidence  adduced 
abimdantly  supports  the  verdict. 

A  large  number  of  instructions  requested 
by  defendant,  and  covering  a  number  of 
distinct  propositions,  were  refused  by  the 
eoort;  to  these  refusals  a  general  excep- 
tion WAS  taken.  Under  such  circumstances 
the  exception  does  not  avail  to  present 
questions  for  review.  Lowe  v.  Ring,  123 
WU.  370,  101  N.  W.  698.  The  exceptions 
Uken  to  the  instructions  given,  and  pre- 
lerred  and  argued  on  this  appeal,  are  here- 
inbefore sufficiently  covered  in  so  far  as 
they  require  specific  consideration.  They 
baie  been  examined,  and  we  find  no  pre- 
judicial error  in  the  record. 
Judgment  affirmed. 


FEHllSTLyAlfflA  SUPREME  COURT. 

J.H  C00LBAU6H,  Admr.,  of  Milton  Dana, 
Deceased,  Appt., 

V. 

LEHIGH  k  WILKES-BARRE  COAL  COM- 
PANY. 

(213  Pa.  28,  62  Atl.  94.) 

Jidcment— lien— interest  in  mining  lease. 
The  lien  of  a  judgment  will  reach  the 
iaterest  in  the  coal  remaining  in  place,  of  a 
landowner  who  has  leased  at  a  certain  year- 
ly rental  the  right  to  mine  a  specified 
iiBoiut  of  coal  from  the  land  each  year,  the 


contract  to  terminate  when  the  ooal  shall  all 
have  been  removed  or  the  conditions  of  the 
lease  are  broken,  and  excess  payments  in 
any  year  to  entitle  the  lessee  to  take  out  a 
corresponding  additional  amount  of  coal  at 
any  time  within  six  years;  and  the  sale 
thereunder  will  carry  the  incidental  right  to 
the  rent  or  royalty  under  the  lease. 

(Mestrenat,  J.,  dissents.) 

(October  0,  1905.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Court  of  Common  Pleas  for  Luzerne 
County  discharging  a  rule  for  judgment  for 
want  of  a  aufiicient  affidavit  of  defense  In 
an  action  brought  to  recover  the  rent  or 
royalty  alleged  to  be  due  under  a  mining 
lease.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  C  Stnrges  and  F.  M.  Nichols 
for  appellant. 

Messrs.  S.  J.  Stransa,  A.  H.  McClintock, 
and  Arthur  HUlman  for  appellee. 

Brown,  J.,  deUvered  the  opinion  of  the 
court: 

On  August  30,  1870,  Milton  Dana  and 
others,  owners  of  coal  lands  in  Luzerne 
county,  entered  into  an  agreement  with  the 
Wilkes-Barre  Coal  A  Iron  Company,  grant- 
ing, demising,  and  leasing  unto  it,  its  suc- 
cessors and  assigns,  all  the  coal  in  said 
lands.  The  appellee  succeeded  to  all  the 
rights  of  the  original  lessee.  The  demise  or 
lease,  as  the  agreement  is  termed  by  the 
parties,  was  to  date  from  January  1,  1870, 


(!ue  Vote-^While  the  opinion  in  Dennis- 
ton  T.  Haddock,  200  Pa.  426,  50  Atl.  197, 
wtidi  ii  quoted  at  length  in  the  foregoing 
opinion,  regards  the    prescription,   by   the 
^reefoent  or  instrument  conferring  the  right 
to  mine  and  remove  coal  of  a  limited  term  of 
yetn  for  the  exercise  of  such  right,  as  bear- 
'o%  strongly  against  the  view  that  such  in- 
*^ent  or  agreement  is  an  absolute  sale  or 
sRireytnoe  of  coal  in  place,  as  distinguished 
^  a  lease  or  a  conditional  sale,  it  does  not 
^  the  prescription  of  such  a  term  neces- 
«»rily  decisive  of  the  character  of  the  instru- 
ment or  agreement.    Again,  it  is  apparent 
^  the  case  of  Coolbattgh  v.  Lshioh  ft 
W.  B.  Goal  &  L  Ca  that  the  absence  of  such 
*  preKription  is  not  decisive  of  the  charac- 
^  of  the  instrument  or  agreement  as  an  ex- 
ited sale  or  conveyance  of  ooal  in  place  as 
ustin^bed  from  a  lease  or  a  conditional 
ttK-  In  other  words,  tiie  statement  in  the 
l^iiton  Case,  that  the  rules  applicable  to 
ttKi  are  not  to  be  applied  indiscriminately, 
»Qt  each  instrument  is  to  be  construed,  like 
wy  other  contract,  by  its  own  terms,  seems 
to  be  applicable  even  to  an  instrument  which 
J«8criboi  a  limited  term  for  the  removal  of 
»«wal,  and  the  effect  of  the  prescription  of 
"^term  to  characterize  the  instrument  as 
\J^  or  conditional  sale,  as  distinguiahed 


from  an  executed  sale  or  conveyance,  may 
be  overcome  by  other  provisions  indicating 
a  contrary  intention. 

In  presenting  the  following  cases,  which 
have  characterized  particular  instruments  or 
agreements  conferring  the  right  to  mine  and 
remove  coal  either  as  absolute  sales  or  con- 
veyances, or  as  leases  or  conditional  sales, 
an  attempt  has  been  made  to  indicate  such 
of  Uieir  terms  as  were  significant  of  their 
character,  and  especially  to  indicate  whether 
or  not  thev  prescnbea  a  limited  term  for 
the  removal  of  the  coal.  And,  since  the  value 
as  a  precedent  of  a  case  which  characterizes 
a  particular  instrument  in  this  respect  is 
largely  dependent  upon  the  question  whether 
the  decision  upon  the  specific  point  involved 
in  the  case  was  necessarily  dependent  upon 
the  particular  character  assigned  to  the 
instrument,  the  nature  of  that  point  has 
also  been  indicated. 

In  Lillibridge  v.  Lackawanna  Coal  Co.  143 
Pa.  293,  13  L.R.A.  627,  24  Am.  St.  Rep.  544, 
22  Atl.  1036,  the  ultimate  decision  that 
the  party  to  whom  the  right  to  mine  and  re- 
move coal  beneath  the  surface  was  conveyed 
was  also  the  owner  of  the  chamber  or  space 
left  by  the  removal  of  the  coal,  and  had  the 
legal  right  to  transport  coal  from  the  adjoin- 
ing tract  through  it,  seems  to  have  been  re- 
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and  ''to  determine  and  end  when  all  the 
minable  (and)  anthracite  ooal  shall  have 
been  mined  and  removed  from  the  demised 
premises,  unless  the  term  be  sooner  ended 
under  provisions"  thereinafter  contained. 
The  lessee  covenanted  to  pay  to  the  lessors 
the  annual  rental  of  $20,000,  in  quarterly  in- 
stalments of  $5,000  each,  in  consideration  of 
which  it  is  permitted  annually  to  mine  and 
remove  80,000  tons  of  coaL  There  is  a  fur- 
ther provision  that,  "if  the  said  party  of  the 
second  part  shall  pay  said  $20,000  rent  in 
any  one  year,  as  is  hereinbefore  provided, 
and  during  that  year  less  than  80,000  tons 
of  coal,  of  the  pounds  aforesaid,  be  mitaed 
and  removed,  the  said  party  of  the  second 
part  may,  in  any  subsequent  year  within 
six  years  thereafter,  during  the  continuance 


of  this  lease,  mine  and  move  sufficient  ooal 
to  make  up  the  deficiency."  On  default  in 
the  payment  of  ''an  instalment  of  rent,  or 
any  part  thereof,"  for  a  period  of  sixty 
days,  it  was  covenanted  and  agreed  that  the 
lessors,  in  their  option,  might  declare  the 
term  of  the  "lease"  at  an  end,  and  the 
"lease"  was  thereupon  to  absolutely  cease 
and  determine.  Dana  received  his  share  of 
the  payments  made  for  the  coal  mined  and 
removed  up  to  April  I,  1880.  On  April  3, 
1880,  on  an  execution  upon  a  Judgment 
against  him,  the  sheriff  of  the  county  sold 
to  Joseph  fiirbeck  and  Alexander  H.  Van 
Horn  all  his  "right,  title,  and  interest  in  and 
to  all  the  coal  in  and  under"  the  land  em- 
braced in  the  lease.  Since  the  sale  and  de- 
livery of  the  sheriff's  deed  to  these  vendees 


garded  as  dependent  upon,  or  at  least  a  de- 
uction  from,  the  characterization  of  the 
instrument  by  which  the  right  to  mine  and 
remove  the  coal  was  transferred  as  an  abso- 
lute sale  of  all  the  merchantable  coal  under- 
lying the  tract  of  land  in  question,  thereby 
dissevering  the  title  to  the  surface  and  to 
the  coal  beneath  the  surface.  The  instru- 
ment so  characterized,  in  terms,  "  'granted, 
demised,  leased,  and  to  mine-let,  unto  the' 
defendant  'its  successors  or  assigns,  all  the 
merchantable  coal,  together  with  the  sole 
and  exclusive  right  to  mine  and  remove  the 
same,  under  the'  tract  of  land  [in  question], 
.  .  .  to  have  and  to  hold  the  coal  in  and 
under  said  land  unto  the  said  party  of  the 
second  part,  its  successors,  or  assigns,  until 
the  exhaustion  thereof,  under  the  terms  of 
this  indenture."  The  party  of  the  second 
part  covenanted  to  pay  the  party  of  the  first 
part  specified  royalties. by  the  ton  of  mined 
coal,  paying  for  at  least  1,500  tons  of  coal 
each  year,  "until  such  time  as  the  coal  under 
said  tract  shall  become  so  far  exhausted 
that  it  is  impossible  to  mine  so  large  an 
amount  in  any  one  year."  The  instru- 
ment did  not  prescribe  any  fixed  term  for 
the  removal  of  the  coal,  but  provided  for  a 
forfeiture  in  certain  events. 

In  Lehigh  &  W.  B.  Coal  Co.  v.  Wright,  177 
Pa.  387,  35  Atl.  919,  i.n  instrument  which 
in  consideration  of  the  payment  of  a  royalty 
per  ton,  "leased"  to  plaintiff  "all  the  coal 
upon  and  under"  a  certain  tract,  to  have  and 
to  hold  "for  and  until  such  time  as  all  the 
merchantable  coal  shall  have  been  mined 
and  removed,"  was  held  to  be  a  sale  of  the 
coal  in  place.  The  specific  question  involved 
was  as  to  the  construction  of  a  clause  allow- 
ing the  plaintiff  to  make  up  in  any  subse- 
quent year  during  the  time  of  the  "lease" 
any  deficiency  due  to  the  failure  in  any  pre- 
vious year  to  mine  coal  to  the  amount  of  the 
minimum.  It  was  not  clear  that  the  con- 
struction of  this  clause  was  necessarily  de- 
pendent upon  the  character  of  the  instru- 
ment as  a  sale,  and  the  point  is  probably  not 
important,  as  it  would  seem  that  the  in- 
strument involved  might  properly  be  char- 
acterized as  a  sale,  even  under  the  doctrine 
of  the  Denniston  Case. 
4L.R,A.(N.S.) 


In  Kingslev  v.  Hillside  Coal  &  I.  Co.  144 
Pa.  613,  23  Atl.  250,  the  decision  that  the 
occupation  of  the  surface  was  not  an  adverse 
possession  as  against  the  lessee  or  grantee 
of  the  ooal  was  deduced  from  the  character- 
ization of  the  instruments  in  question  as  an 
absolute  sale  of  coal  in  place.  The  ori^nal 
agreement  between  the  parties  was  called 
a  lease,  and  stipulated  for  the  execution  by 
the  lessor  of  such  xurther  instnunencs  as 
might  be  deemed  necessary  to  secure  the 
lessee,  "his  heirs  and  assigns,"  the  enjoy- 
ment of  the  premises  as  a  coal  field;  in  the 
performance  of  this  stipulation  the  former 
executed  to  the  latter  a  deed  whereby  he 
"granted,  bargained,  sold,  aliened,  and  en- 
feoffed, released,  conveyed,  and  confirmed" 
unto  the  other  party,  "his  heirs  and  as- 
signs," the  right  to  possession  of  the  coal 
field  for  a  term  of  one-hundred  years  for  the 
purpose  of  mining,  removing,  and  selling 
coal,  subject  to  the  payment  of  the  annual 
rent  of  $1  a  year,  in  reply  to  the  conten- 
tion of  counsel  that  the  creation  of  a  term, 
within  which  the  riffht  was  to  be  exercised 
thoroughly  stamped  the  transaction  as  a 
lease,  the  court  said:  "Where  a  fair  inter- 
pretation of  the  written  agreement  shows 
that  a  sale  was  intended  by  the  parties,  and 
a  right  to  mine  and  remove  all  the  coal  is 
conferred  by  it  in  express  terms  or  by  plain 
and  necessary  implication,  it  will  constitute  a 
sale  notwithstanding  a  term  is  created  within 
which  the  coal  is  to  be  taken  out."  The 
criticism  in  the  Denniston  Case  of  the  use  of 
the  expression  that  a  conveyance  of  coal  in 
place,  even  by  a  lease  for  a  limited  term,  is 
a  sale,  seems  to  have  a  pointed  application 
to  the  language  just  quoted;  though  the 
criticism  was,  perhaps,  not  intended  to  extend 
to  a  case  where  the  lease  was  for  a  long 
term  of  ninety-nine  years,  as  in  Hope's 
Appeal,  1  Sadler  (Pa.)  307,  29  W.  N.  C.  365, 
3  Atl.  23,  or  one-hundred  years  as  in  the 
Kingsley  Case. 

In  Plummer  v.  Hillside  Coal  ft  I.  Co.  100 
Pa.  483,  28  Atl.  853,  the  decision  that  there 
had  been  such  a  severance  of  title  to  the  sur- 
face and  underlying  coal  that  the  continued 
occupancy  of  the  surface  by  the  vendor  was 
not  hostile  to  the  owner  of  the  coal  was  de- 
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of  Dam's  interest  the  payments  for  the 
ooal  mined  and  removed  have  been  made  to 
tbem.  The  affidavit  of  defense,  in  addition  to 
the  aJJegation  of  Birbeek's  and  Van  Horn's 
ovnership  of  interest  in  the  coal  and  their 
right  as  the  sheriff's  vendees  to  receive  pay- 
mrnU  for  the  same  as  mined,  avers  that  the 
pajmente  were  made  to  them  in  the  lifetime 
of  Dana  with  his  knowledge  and  consent; 
that  since  his  death  they  were  made  without 
protest  or  objection  from  any  of  his  heirs 
or  personal  representatives;  that  there  has 
arisen  a  complete  and  final  presumption  of 
law  that  Birbeck  and  Van  Horn  acquired  the 
title  for  a  full  consideration,  and  have  paid 
for  the  same  to  the  said  Dana  or  the  persons 
who.  on  his  behalf,  were  entitled  to  receive 
the  rentals;   and  therefore  his  administrat- 


or, who  brings  this  suit,  is  estopped  from 
asserting  a  right  to  recover. 

The  questions  raised  by  the  statement 
and  affidavit  of  defense  are  properly  stated 
by  the  court  below  to  be;  "(1)  Whether  the 
sheriff's  sale  to  Birbeck  and  Van  Horn 
passed  to  them  the  right  of  the  execution 
defendant  Dana  to  receive  'rentals'  or  roy- 
alties under  the  coal  lease.  (2)  If  not,  then 
is  the  administrator  of  his  estate  estopped 
from  now  asserting  the  right  to  recover 
from  the  defendant  company  royalties  al- 
ready paid  to  the  sheriff's  vendees  or  their 
representatives?  (3)  Would  the  facts 
averred,  if  proved,  raise  a  presumption  of 
a  grant  by  Milton  Dana  to  said  vendees,  of 
his  right  to  receive  such  royalties?"  Hav- 
ing been  of  opinion  that  the  first  of  these 


doced  from  the  characterization  as  a  sale 
of  an  instrument  which  purported,  in  con- 
lideration  of  a  gross  sum  and  a  further  sum 
upon  condition  that  the  coal  proved  exten- 
live  and  abundant,  **to  lease  and  to  farm- 
Irt"  certain  land  for  the  term  of  one-hun- 
dred years ;  possession  to  extend  only  tc  the 
use  of  the  land  as  a  coal  field,  and  the  lessee 
to  have  full  power  and  possession  to  search 
for  coal  anywhere  on  the  leased  premises. 

In  Lazarus's  Estate,  145  Pa.  1,  23  Atl.  372, 
the  ultimate  decision  that  ^'rentals"  matur- 
injf  after  the  death  of  the  grantor  were  pay- 
able as  purchase  money  to  his  administra- 
tors, and  distributable  as  personal  property, 
vas  deduced  trom  the  characterization  of 
the  transaction  as  a  sale  of  the  coal,  giv- 
ing to  the  grantees  an  absolute  and  exclu- 
sire  right  to  take  all  of  the  available  coal 
in  the  tract.  The  instrument  so  character- 
ised, in  terms,  "demised  and  leased"  all  the 
anthracite  ooal  under  certain  lands,  with  ^e 
privilege  of  mining  and  removing  tiie  same; 
''the  grantees  to  have  and  to  hold  the  said 
aithraeite  eoal  ...  for  and  during  the 
term  of  ninety-nine  years,"  and  to  pay  a 
ixsd  rate  per  ton  for  coal  mined,  but  not 
kss  than  a  stipulated  sum  each  year. 

The  decision  in  Gardner's  Estate,  109  Pa. 
S84, 49  Atl.  346,  that  royalties  accruing  after 
death  went  to  the  executor,  and  not  to  the 
keins,  was  based  upon  the  characterization 
of  the  instrument  as  an  absolute  sale  and 
flonveyance  of  the  mineral.  By  the  instru- 
Mit  so  characterized  the  decedent,  in  con- 
sideratbn  of  the  sum  of  $1,  and  the  further 
mn  of  25  cents  for  each  car  load  of  satis- 
factory limestone  taken  and  shipped  from 
the  land,  "granted,  bargained,  and  sold"  to 
the  other  party,  his  heirs  and  assigns,  all 
the  limestone  in  and  under  a  certain  de- 
ttrihed  tract  of  land,  to  have  and  to  hold 
the  same  for  a  period  of  ten  years  from 
date,  and  for  such  additional  time  there- 
ifter  as  limeetone  could  be  quarried  and 
mined  with  profit. 

In  Fairchild  v.  Fairchild,  6  Sadler  (Pa.) 
231, 9  Atl.  255,  the  decision  that  the  husband 
of  the  deceased  lessor  was  not  entitled  to 
curtesy  in  the  royalties  was  deduced  from 
the  general  proposition  that  a  demise  of  all 
4UU.(NA)  14 


the  coal  under  the  surface  of  a  specified 
piece  of  land  was  a  sale  of  coal  in  place. 
The  terms  of  the  instrument  involved  in 
this  case  are  not  set  out,  and  the  general 
proposition  seems  to  be  obnoxious  to  the 
criticism  made  in  the  Denniston  Case  upon 
the  indiscriminate  application  of  the  rules 
applicable  to  sales. 

In  Hosack  v.  Grill,  204  Pa.  97,  63  Atl.  640, 
the  decision  that  royalties  for  coal  mined 
after  the  death  of  the  owner  of  the  land 
were  -distributable  as  part  of  his  personal 
estate,  and  did  not  pass  to  the  devisee  of 
the  surface,  was  deduced  from  the  holding 
that  a  sale  of  coal  in  place  was  effected  by 
an  instrument  which  purported  to  '^bargain, 
sell,  and  convey  all  the  mineral  coal  in,  up- 
on, and  under"  a  certain  tract,  and  to  grant 
the  right  to  enter  upon  the  land  and  to 
search  for  and  remove  ooal,  in  consideration 
that  the  other  party,  if  he  should  find  coal 
of  sufficient  thickness,  quantitv,  and  quality 
to  justify  the  opening  and  working  of  mines, 
should  pay  a  stipulated  sum  annually  and  a 
further  sum  as  royalty  upon  each  ton  of 
coal  mined.  The  instrument  did  not  pre- 
scribe a  fixed  term  of  years  for  the  removal 
of  the  coaL 

The  instrument  passed  upon  in  Sanderson 
V.  Scranton,  105  Pa.  400  (cited  in  the  opin- 
ion in  CooLBAUGH  V.  Lehigh  &  W.  B.  Goal 
&  I.  Go.),  was  again  passed  upon  with  the 
lame  result  in  I^laware,  L.  ft  W.  R.  Go.  v. 
Sanderson,  100  Pa.  583,  58  Am.  Rep.  743, 
1  AtL  394. 

In  Delaware  &  H.  Ganal  Go.  v.  Hughes, 
183  Pa.  66,  38  LJ(.A.  826,  63  Am.  St.  Rep. 
743,  38  Atl.  568,  the  court  said:  "If  the 
owner  grants  to  another  the  right  or  privi- 
lege of  taking  coal  from  his  lands,  this 
grant,  if  not  an  exclusive  one,  is  not  the 
grant  of  an  interest  in  land,  but  of  an  crhc- 
ment  or  incorporeal  right  which  leaves  the 
title  to  the  coal  in  place  remaining  in  the 
grantor.  But  a  grant  of  all  the  coal,  or  of 
the  exclusive  right  to  mine  the  coal,  is  a 
sale  of  the  coal  in  place."  The  criterion 
here  stated  appears  to  be  obnoxious  to  the 
criticism  made  in  tne  Denniston  Gase,  since 
it  fails  to  take  any  account  of  the  fact 
whether  or  not  the   right   to  remove  the 
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three  questioiiB  should  be  answered  in  the 
affirmative,  and  having  so  answered  it,  the 
court  below  deemed  the  discussion  of  the 
other  two  unnecessary. 

Though  the  agreement  of  August  30,  1870, 
is  called  by  the  parties  to  it  a  demise  or 
lease,  we  have,  from  Hope's  Appeal,  1  Sad- 
ler (Pa.)  307,  29  W.  N.  C.  305,  3  AtL  23, 
down  through  a  long  line  of  cases,  called  it 
a  sale  of  coal  in  place  as  land.  Sanderson 
V.  Scranton,  105  Pa.  469;  Delaware,  L.  &  W. 
R.  Co.  V.  Sanderson,  109  Pa.  583,  58  Am.  Rep. 
743,  1  AtL  394;  Lillibridge  v.  Lackawanna 
Coal  Co.  143  Pa.  203,  13  L..RJ^.  627,  24  Am. 
St.  Rep.  544,  22  Atl.  1035;  Kingsley  v.  Hill- 
side Coal  dt  L  Co.  144  Pa.  613,  23  Atl.  250; 
Lazarus's  EsUte,  145  Pa.  1,  23  Atl.  372; 
Denniston  v.  Haddock,  200  Pa.  426,  50  Atl. 
197.  In  the  last  case  cited  the  lease  was 
for  twenty  years,  and  provided  for  the  pay- 
ment of  a  minimum  royalty.  It  was  exe- 
cuted on  September  27,  1870,  by  Margaret 
Denniston  and  others  to  Charles  Hutchinson, 
whose  interest  became  vested  in  Haddock, 
the  appellant.  It  appeared  that  Hutchinson 
and  his  successors  in  title  had  paid  royalty 
during  the  whole  term  of  the  lease,  but,  on 
account  of  strikes  and  other  circumstances 
were  prevented  from  mining  coal  to  the  full 
extent  of  the  minimum  paid.  On  September 
22,  1891,  the  lessors  executed  a  new  lease,  to 
take  effect  from  October  1,  1891.  Haddock, 
the  lessee,  had  been  continuously  in  posses- 


don  of  the  property  during  the  terms  of 
both  the  old  and  the  new  lease  and  the  pe- 
riod between  them.  He  claimed  to  defalk 
the  overpayments  under  the  old  lease, 
amounting  to  $15,000,  from  the  royalties 
due  under  the  new  lease^  and,  in  affirm- 
ing the  judgment  of  the  court  below,  re- 
fusing to  allow  such  set-off,  what  was  said 
by  the  present  chief  justice  may  now  be 
very  properly  quoted  at  length  as  support 
ing  appellee's  contention:  "It  has  been  said 
in  a  number  of  cases  that  a  conveyance 
of  the  right  to  mine  and  remove  all  the 
coal  in  a  given  tract  of  land  is  a  sale  of 
the  coal  in  place,  although  the  conveyance 
may  be  called  a  lease.  The  expression  is 
unfortunate;  for,  while  it  may  have  pro- 
duced no  erroneous  result  in  the  cases  where 
it  is  used,  it  tends  to  substitute  the  general 
rules  appertaining  to  sales  for  the  rules 
properly  applicable  to  the  particular  con- 
tract that  may  be  under  consideration  by 
the  court.  Thus,  for  example,  in  Hope's 
Appeal,  supra,  which  is  practically  the  start- 
ing place  of  the  error,  the  agreement,  though 
called  a  lease,  was  a  purchase  of  the  coal 
at  a  fixed  price  per  acre,  making  a  liquidated 
gross  sum,  which  was  payable  absolutely  in 
instalments  ending  within  thirteen  years, 
though  the  lessee  had  a  nominal  term  of 
ninety -nine  in  which  to  remove  the  coal.  It 
was  justly  said  by  the  learned  court  below, 
whose  decision  waa  affirmed  here,  that  it 


coal  must  be  exercised  within  a  limited  term 
of  years,  or  of  any  other  provisions  pecul- 
iar to  the  particular  instrument  under  con- 
sideration. The  point,  however,  was  not 
involved  in  this  case,  as  tne  instrument  in 
miestion  was  a  conveyance  of  the  whole  of 
toe  land,  including  the  soil  and  the  minerals. 

In  Gartside  v.  Outiey,  58  111.  210,  11  Am. 
Rep.  59,  an  instrument  which  conveyed  prem- 
ises for  the  purpose  of  mining  coal  "so  Ions 
as  there  is  coal  to  mine  therem,"  and  which 
provided  for  a  payment  of  bank  rents,  and 
with  a  forfeiture  clause  in  case  of  noncom- 
pliance with  the  terms  of  the  instrument, 
was  held  to  be  a  lease. 

In  Manning  v.  Frazier,  96  111.  279,  it  waa 
held  that  a  vendor's  lien  for  the  purchase 
money,  enforceable  by  a  sale  of  the  coal 
and  mineral  not  taken  from  the  ground,  at- 
tached under  an  instrument  by  which  the 
owner  of  hind  in  consideration  of  a  certain 
royalty  per  ton  "bargained,  sold,  and  con- 
veyed" all  of  the  coal  in,  upon,  and  under 
certain  land,  with  an  express  license  to  the 
grantee,  his  heirs  and  assigns,  to  enter  and 
search  for  the  coal  and  to  mine  and  remove 
the  same. 

An  agreement  giving  the  exclusive  right 
to  mine  coal,  to  use  5  acres  of  the  surface 
of  the  land  for  buildings,  to  build  railroads 
upon  and  flow  water  over  the  land,  and  pro- 
viding for  a  royalty  not  to  fall  below  a 
fixed  amount  per  year  for  the  coal  mined, 
payable  as  rent,  was  held,  in  Lacey  v.  Kew- 
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comb,  96  Iowa,  287,  63  N.  W.  704,  to  create 
a  relation  giving  a  landlord's  lien  for  "rent" 
and  not  a  sale  of  the  coal  in  place. 

An  instrument  which  purported  to  ^Hesse 
and  convey  for  the  term  of  twenty  years  all 
of  the  coal  under"  a  certain  tract  of  land 
in  consideration  of  the  payment  of  an  an- 
nual sum  of  money  was  held,  in  Austin  v. 
Huntsville  Coal  ft  Min.  Co.  72  Mo.  535,  37 
Am.  Rep.  446,  to  be  a  lease  authorising  the 
lessee  to  take  out  all  the  coal  he  could  mine 
on  the  premises  during  the  term,  and  not 
an  absolute  grant  of  the  coal  in  place.  The 
ultimate  decision  in  this  case  was  that  the 
instrument  in  question  did  not  prevent  the 
nrst  party  from  maintaining  an  action  of 
trespass  against  a  third  party  for  mining 
and  removing  the  coal,  there  being  no  one  in 
possesf^ion  under  the  lease. 

In  Hobart  v.  Murray,  54  Mo.  App.  249,  sa 
agreement  purporting,  in  consideration  of 
stipulated  royalties,  &  lease  lands  for  min* 
ing  purposes  only  and  subject  to  the  limita- 
tion that  the  grantor's  rights  should  not  be 
interfered  with,  reserving  the  right  of  oc- 
cupation for  the  purposes  of  cultivation  to 
the  grantor,  was  held  not  to  be  a  lease,  as 
it  had  no  "determinate  period."  It  was 
further  held  that  it  operated  as  a  transfer 
of  all  mineral  within  the  land,  and  as  aa 
exclusive  grant  of  the  rights  to  mine  there- 
for, and  not  a  mere  license. 

In  Genet  v.  Delaware  &  H.  Canal  Co.  136 
N.  Y.  593,  19  L.R.A.  127,  32  N.  Jfi.  1078,  it  is  , 
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vms  'manifest  tiiat  the  parties  contemplated 
an  actual  sale  of  the  coal,  and  not  a  lease 
in  the  ordinary  use  of  that  word.'    In  San- 
dcTBon   ▼.    Scimnton,  supra,  the  lease  was 
expressly  made  'perpetual  until  all  the  coal 
under  the  tract  is  mined^'  and  it  was  held 
that   this    was  such   a   complete  severance 
that  the  taxes  of  the  city  of  Seranton  on 
the  coal    in    place   were  chargeable  to  the 
lessee,  and  not  the  lessor.    So  In  Kingsley 
▼.  HiUaide  Coal  ft  L  Co.  9upra,  it  was  again 
held  that  there  was  such  a  severance  that 
oorupation  of  the  surface  was  not  an  ad- 
TtT9e  possession,  even  against  a  lessee  who 
iiad  not   opened  up  or   entered   on   actual 
possession  of  the  coal.    With  the  decisions 
in  these  cases  no  fault  can  be  found;  but 
the  expression  that  a  conveyance  of  coal 
in  place,  even  by  a  lease  for  a  limited  term, 
it  a  sale,  is  inaccurate  as  a  general  prop- 
osition of   law.   and  unfortunate   from   its 
tendency  to  mislead,  which  is  apparent  in 
some  of  the  subsequent  cases.     Whether  it 
wofold  be  better  to  call  such  an  instrument 
secnntely  what   it  certainly   was   at  com- 
mon law,  a  lease  without  impeachment  of 
vistc,  or  to  endeavor  to  reconcile  all  the 
deeisions  by  calling  it  a  conditional  sale, 
u  not  necessary  at  present  to  discuss.    The 
point  to  be  noted  is  that  the  rules  appli- 
cable to  sales   are   not  to  be   applied  in- 
diwriminately     to    such    instruments,    but 
nch  is  to  be  construed,  like  any  other  oon^ 


tract,  by  its  own  terms.  The  defense  in 
the  present  case  is  an  ingenious  misappli- 
cation of  the  principle  of  a  sale.  Appel- 
lant, in  compliance  with  his  obligation 
under  the  lease,  paid  a  minimum  royalty 
each  year,  and  at  the  end  of  his  term  had 
paid  more  royalty  than  would  have  been 
required  by  the  coal  actually  mined.  He  re- 
mained in  possession  of  the  land  for  a  year 
under  arrangement  with  one  of  the  owners, 
and  then  took  a  new  lease,  under  which  the 
royalties  now  sued  for  accrued.  He  now 
claims  to  defalk  the  overpayments  under  the 
ola  lease,  on  the  ground  that*  ne  had  paid 
for  the  coal  and  was  entitled  to  it  without 
further  charge,  because  under  his  continued 
possession  he  could  take  it  away  without 
a  trespass.  The  defect  of  this  view  is  in 
the  assumption  that  he  had  paid  for  the 
coal.  He  had  not.  He  had  paid  his  rent  on 
the  stipulated  terms,  but  he  had  paid  noth- 
ing for  the  coal  in  place.  His  sole  claim 
and  title  to  that  was  to  mine  it  during  the 
term  of  the  lease.  As  to  it  he  was  in  the 
position  of  a  lessee  of  a  house,  bound  to  pay 
rent  whether  he  occupied  it  or  not.  The 
fact  that  he  paid  without  occupying  it 
would  not  excuse  his  liability  for  further 
rent  if  he  accepted  a  new  lease.  Appellant 
admits  that  if  he  had  gone  out  of  possession 
at  the  termination  of  his  lease  he  would 
have  had  no  further  claim  to  the  coal,  but 
his  reason  assigned  is  not  the  correct  one. 


bdd  that  a  sale  of  the  bulk  or  body  of  the 
Mil  in  place  as  a  severed  portion  of  the 
luid  was  not  affected  by  an  agreement  cer- 
tifruw  that  the  parties  of  the  first  part 
Isve  ^leased"  to  the  party  of  the  second 
ptrt  "all  the  coal  contained  in,  on,  or  under" 
>  eertain  parcel  of  land;  it  being  further 
itipnlated,  however,  that  the  liability  of  the 
ptrty  of  the  second  part  to  mine,  take,  and 
psf  for  the  coal  shall  cease  if  the  coal  shall 
vt  prove  to  be  of  a  merchantable  <juality, 
« if  it  becomes  impracticable  to  mine  the 
ame  in  consequence  of  extraordinary  ex- 
penses in  mining  or  cleaning  the  coal,  or  in 
CMe  the  land  sluill  become  so  far  exhausted 
u  to  render  it  impracticable  or  unprofitable 
to  mine  the  stipulated  quantiy  in  any  one 
;etr.  The  contract,  on  the  other  hand,  was 
beld  to  be  an  executory  one,  and  its  charac- 
ter in  that  respect  largely  influenced,  if  it 
^  not  determine,  the  decision  that  there  was 
u  implied  agreement  that  the  party  of  the 
¥cood  part  would  not  wilfully  or  negligent- 
ly incapacitate  itself  from  taking  out  more 
than  the  minimum  quantity  of  coal  per  year. 
In  Edwards  v.  McCIurg.  39  Ohio  St.  41,  the 
iedsion  that  no  interest  in  the  minable 
foti  as  land  remained  in  the  grantor  was  de- 
duced from  its  characterization  as  an  abso- 
Hite  sale  or  conveyance  of  an  instrument 
vbereby  the  first  party  "agreed  to  sell,  and 
4o«s  hereby  give,  grant,  bargain,  sell,  and 
smvey,"  to  the  second  party,  their  heirs 
ttl  assigns,  ''all  the  stone  coal  lying  and 
4LKJLfK.8.) 


being  in,  under,  and  upon  certain  premises," 
in  consideration  of  80  cents  per  ton  on  all 
coal  when  mined;  the  second  party  stipulat- 
ing to  mine  at  least  3,000  tons  annually; 
and  it  being  further  stipulated  that  the  lat- 
ter should  have  the  right  to  abandon  the 
contract  at  any  time  when,  in  his  judgment, 
the  coal  was  no  longer  minable  with  econ- 
omy and  profit. 

In  Plummer  v.  nillHide  Coal  &  I.  Co.  43  C. 
C.  A.  490,  104  Fed.  208,  a  present  convey- 
ance of  coal  in  place,  and  not  a  lease,  was 
held  to  be  created  by  an  instrument  under 
seal  which  purported  to  "lease"  a  certain 
tract  of  land  for  the  term  of  one  hundred 
years  for  a  gross  sum  and  an  annual  rental 
of  $1,  upon  condition  that  the  lessee's  pos- 
session shall  extend  only  to  the  use  of  the 
premises  as  a  coal  field,  with  the  right  to 
search  for  coal  anywhere  on  the  leased 
premises,  to  raise  the  same  when  found 
from  the  beds,  and  to  sell  the  same  for  his 
own  benefit  and  profit.  It  was  accordingly 
held  in  this  case  tnai  the  continued  occu- 
pation of  the  surface  of  the  land  by  the 
lessor  and  those  claiming  under  him  did  not 
create  title  in  them  to  the  coal  by  adverse 
possession  or  by  limitation. 

Cases  bearing  upon  the  distinction  be- 
tween a  lease  and  license  for  the  mining  and 
removal  will  be  found  in  a  note  to  the  case 
of  Heywood  v.  Fulmer,  18  L.R.A.  492. 
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The  right  to  remove  the  coal  would  have 
ended,  not  because  the  lessee  had  forfeited 
or  abandoned  his  property  in  it.  but  because 
he  had  never  acquired  any  such  property; 
his  right  to  do  so  being  expressly  limited 
to  the  term  covered  by  the  lease."  In 
Delaware,  L.  &  W.  R.  Co.  v.  Sanderson, 
suprUf  the  question  was  as  to  who  should- 
pay  the  taxes  on  the  coal  as  land^  the  lessor 
or  lessee  under  a  coal  lease,  and  Trunkey, 
J.,  distinctly  stated  that  no  question  arose 
"respecting  the  grantors'  security  for  the 
purchase  money,  nor  of  their  power  to  sub- 
ject their  right  under  the  deed  to  the  lien 
of  a  mortgage." 

Here  the  question  is  as  to  the  power  of 
the  grantor,  Dana,  to  subject  to  the  lien  of 
a  judgment  the  interest  remaining  in  him 
under  the  agreement  with  the  Wilkes-Barre 
Coal  &  Iron  Company.  If  the  lessee  had 
paid  the  rental  of  $20,000  for  the  firat  year, 
but  had  mined  no  coal,  and  in  the  second 
year,  on  its  default  in  payment  of  a  quar- 
ter's rent,  the  lessors  had,  in  accordance 
with  the  terms  of  the  lease,  declared  it  ter- 
minated and  resumed  possession  under  the 
forfeiture  clause,  the  lessee  could  not  there- 
after have  mined  and  removed  any  coal  be- 
cause it  had  paid  $20,000  for  the  first  year. 
This  is  the  clear  meaning  and  intent  of  the 
contract.  That  sum  would  have  been  re- 
tained simply  as  rent  paid,  and  received  as 
such,  for  the  right  to  occupy  and  use  the 
land  by  removing  the  coal  therefrom  for  one 
year.  Lehigh  &  W.  B.  Coal  Co.  v.  Wright, 
177  Pa.  387,  35  Atl.  919;  Lehigh  Valley 
Coal  Co.  V.  Everhart,  208  Pa.  118,  55  Atl. 
864.  It  is  only  ^'during  the  continuance  of 
the  lease'' — that  is,  before  the  rights  of  the 
lessee  have  terminated  by  a  forfeiture  of 
them — ^that  it  can,  during  any  six  years  fol- 
lowing an  annual  payment  of  $20,000,  ap- 
propriate to  the  payment  of  coal  mined  so 
much  of  that  sum  as  has  not  been  appro- 
priated in  any  prior  year  to  the  payment  of 
coal  rained.  After  the  expiration  of  six 
years  no  such  appropriation  can  be  made, 
and  the  minimum  royalty  is  to  be  retained 
purely  as  rent  for  the  year's  occupancy  of 
the  land.  The  agreement  of  the  parties  is 
that  the  minimum  rental  of  $20,000  may  be 
applied  by  the  lessee  on  account  of  the  pur- 
chase money  of  the  coal,  provided  it  will  ac- 
tually purchase  and  acquire  title  in  the 
manner  pointed  out  in  the  agreement,  viz., 
by  mining  it  within  six  years.  Until  it  is  so 
mined  the  legal  title  remains  in  the  lessors, 
nnd  if  not  taken  from  them  within  six  years 
during  the  continuance  of  the  lease  in  the 
manner  stated,  the  money  paid  them  be- 
longs to  them  as  rental  for  their  land  which 
liad  been  occupied  by  the  lessee,  though  not 
used  and  appropriated  by  it  as  it  had  the 
right  to  do.  This  was  just  the  situation 
4L.R.A.(N.S.) 


when  the  interest  of  Dana  in  the  coal  land 
was  seized  and  sold  under  the  execution 
against  him.  If  the  coal  had  all  been  mined, 
the  worked-out  space  would  have  reverted 
to  him,  and  what  had  not  been  worked  out 
was  under  a  continuing  contingency  of  re- 
verting to  him  by  a  forfeiture  of  the  lease. 
He  still  had  an  interest  in  the  coal  as  land, 
title  to  portions  of  which,  and  in  the  end  to 
all  of  which,  he  had  agreed  should  pass  from 
him  and  become  vested,  not  only  equitably, 
but  legally,  in  the  lessee,  as  from  time  to 
time  it  acquired  the  legal  title  to  the  coal 
by  mining  and  removing  it.  But  until  the 
legal  title  was  so  taken  from  him  it  re- 
mained in  him,  as  in  the  case  of  any  vend- 
or of  real  estate.  This  is  the  title  that  was 
still  in  him  when  it  was  sold  from  him  by 
the  sheriff  to  Birbeck  and  Van  Horn,  and, 
having  acquired  it,  they  are  now  entitled 
to  all  the  rights  under  it.  The  one  involved 
in  this  case  is  the  right  to  the  royalties, 
which,  under  the  agreement  of  August  30, 
1870,  are  to  be  regarded  as  pro  tanto  pur- 
chase-money payments  for  the  coal  in  place, 
if  mined  and  removed  within  a  stipulated 
time.  The  title  thereto  is  acquired  by  us- 
ing these  royalties  within  the  stipulated  pe- 
riod of  six  years  during  the  continuance  of 
the  lease  as  payments  for  coal  actually 
taken  out  and  away. 

As  the  question  raised  on  this  appeal  did 
not  arise  in  any  of  the  cases  holding  a  lease 
like  the  present  to  be  a  sale  of  coal  in  place 
as  land,  they  are  not  to  be  regarded  as  in 
conflict  with  the  view  here  expressed. 
Though  expressions  in  some  of  them  are  ap- 
parently irreconcilable  with  it,  it  is  to  be  re- 
membered, as  is  said  in  Denniston  v.  Had- 
dock :  'The  rules  applicable  to  sales  are  not 
to  be  applied  indiscriminately"  to  these 
leases;  and  when,  as  here,  the  question  is 
as  to  the  right  of  the  grantor  or  lessor  to 
subject  the  interest  in  the  land  which  re- 
mains in  him  to  the  lien  of  a  judgment  or 
mortgage,  no  other  doctrine  than  the  one 
announced  by  the  court  below  can  accord 
with  reason  or  the  authorities  relating  to 
the  interest  retained  by  a  vendor  under  an 
agreement  for  the  sale  of  his  land. 

The  order  of  the  court  below  discharging 
the  rule  for  judgment  is  affirmed. 

Mestrezat,  J.,  dissents. 


NEBRASKA  SUPREME  COURT. 

CHRISTOPHER  B.  E.  STROEMER,  Plff.  in 
Err., 

V. 

JOSIAH  A.  VAK  ORSDEL. 

(—  Neb.  — ,  103  N.  W.   1058.) 

Attorney — contract  to  procoie  legiaUtion. 
1.  A  contract  between  an  attorney  and 
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client  for  services  to  be  rendered  by  tbe  for- 
mer is  not  necessarily  invalid  because  a 
part  of  the  services  to  be  rendered  is  the  pro- 
mrement  of  legislative  action,  nor  because 
such  contract  provides  for  a  contingent  fee. 
Same— enforcement  of. 

2.  Such  contract  will  be  enforced,  unless 
it  appears  that  it  contemplates  the  use  of 
nnlawful  or  improper  means,  or  that  such 
means  were  employed  in  pursuance  thereof 
to  attain  the  object  for  which  the  contract 
was  made. 

Contract— enforcement — pnblic  policy. 

3.  While  public  policy  forbids  the  en- 
forcement of  an  illegal  or  immoral  contract, 
it  is  equally  insistent  on  the  enforcement  of 
contracts  which  are  lawful,  and  contravene 
sooe  of  ita  rules. 

(June  8,  1905.) 

ERROR   to   the   District   Court  for  Gage 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recov- 

Headnotes  by  Albebt,  C 


er  compensation  for  services  alleged  to  have 
been  rendered  to  defendant.    Affirmed. 

The  facts  are  stated  in  the  Conmiissioner's 
opinion. 

Mr.  L.  M.  Pemberton,  for  plaintiff  in  er> 
ror: 

The  contract  was  a  lobbying  contract,  and 
therefore  illegaL 

Richardson  v.  Scott's  Bluff  County,  59 
Neb.  400,  48  L.RA.  294,  80  Am.  St.  Rep. 
682,  81  N.  W.  309;  Clippinger  v.  Hepbaugh, 
5  Watts  ft  S.  315,  40  Am.  Dec.  519;  Coquil- 
lard  V.  Bearss,  21  Ind.  479,  83  Am.  Dec  362; 
Marshall  v.  Baltimore  &  0.  R.  Co.  16  How. 
315,  14  L.  ed.  953;  Trist  v.  Child  (Burke  v. 
Child)  21  Wan.  441,  22  L.  ed.  623;  Provi- 
dence Tool  Co.  V.  Norris,  2  Wall.  46,  17  L.  ed. 
868;  McMullen  v.  Hoffman,  174  U.  S.  639, 
43  L.  ed.  1117,  19  Sup.  Ct.  Rep.  839;  Owens 
V.  Wilkinson,  20  App.  D.  C.  51;  Chippewa 
Valley  &  S.  R.  Co.  v.  Chicago,  St.  P.  M.  & 
O.  R.  Co.  75  Wis.  224,  6  L.R.A.  601,  44  N. 
W.  17;  Houlton  v.  Dunn,  60  Minn.  26,  30 
L.R.A.  737,  51  Am.  St.  Rep.  493,  61  N.  W. 


Case  Note. — ^Validity  of  contract  to  pro- 
•Tire    legislative   action. — In    an    exhaustive 
note  in  30  LJR^.  737,  on  the  subject  above 
stated,  to  which  note  reference  is  made  for 
ihp  earlier  decisions,  the  editor  summarizes 
judicial  opinion  on  the  question  as  follows: 
"The  line  of  demarcation  between  contract? 
for  procuring  legislation  which  are  upheld 
and  those  which  are  condemned  seems  to  be 
veil  drawn.     All   contracts  for  legitimate 
professsional  services  for  a  fixed  compensa- 
tion are  enforced,  while  those  for  a  contin- 
g^t  fee,  or  which  require  personal  influence, 
personal   solicitation   of   members,   or  any 
triekery  or  underhanded  means  to  secure  the 
legislation,  are  not  enforced.    «    .    .    There 
are  many   expressions   in   opinions   of   the 
•vorts  which  would  lead  to  a  general  con- 
demnation of  all  contracts  to  procure  legis- 
lation, and  some  decisions  tending,  also,  in 
that  direction.     But  those  expressions  are 
not  intended  to  apply  to  cases  of  legitimate 
senrices,  and   the   decisions   are  usually  in 
ases  where  some  evil  tendency  or  influence 
VIS  apparent.     There  seems  to  be  no  case 
in  which  legitimate  services  for  a  fee  pay- 
able absolutely  have  been  condemned." 

These  conclusions  are  further  supported 
Inr  the  eases  subsequently  decided,  in  spite 
cf  an  inclination  manifested  in  some  quar- 
•.«T%  to  disregard  (as  in  Chesebrough  v.  Con- 
orer,  140  X.  Y.  382,  35  N.  E.  633,  and  cases 
following  it),  or  to  abandon  (as  in 
Stboeveb  v.  Van  Okbdel),  what  may  b«) 
styled  the  contingent- fee  test. 

Employment  to  procure  the  passage  of 
ordinances  for  paving  streets  and  alleys  at 
a  compensation,  which,  except  for  a  monthly 
allowance,  is  contingent  upon  success  in  ob- 
taniing  the  necessary  ordinances  and  in  se* 
nirinf^  the  paving  contracts  consequent  there- 
of is  void  on  grounds  of  public  policy. 
Critfh field  V.  Bermudez  Asphalt  Paving  Co. 
114  111.  466,  42  L.RJI.  347,  51  N.  E.  552. 
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A  contract  by  which  a  person  agrees  to 
draft  a  bill,  have  it  introduced  in  a  legisla- 
ture, explain  it  to,  and  make  arguments  in 
its  favor  before,  committees  of  the  legisla- 
ture, and  do  all  things  needful  and  proper  to 
secure  its  jpassage,  such  party  to  receive  no 
compensation  unless  the  passage  of  the  bill 
(an  appropriation  act)  is  procured,  if  suc- 
cessful the  fees  not  fixed,  but  to  be  liberal, 
is  vicious,  illegal,  and  void ;  and,  in  the  event 
of  the  passage  of  the  bill,  there  can  be  no  re- 
covery of  a  fee  in  a  suit  upon  the  contract, 
nor  as  upon  an  implied  contract,  nor  a  quan- 
tum meruit  for  .the  services  performed. 
Richardson  v.  Scott's  Bluff  County,  69  Neb. 
400,  48  L.R.A.  294,  80  Am.  St.  Rep.  682,  81 
N.  W.  309. 

In  Colusa  County  v.  Welch,  122  Cal.  428, 
65  Pac.  243,  it  is  held,  obiter ,  that  a  con- 
tract for  a  fixed  compensation  to  secure,  by 
means  of  personal  solicitation  and  private 
interview  of  members  of  the  legislature  and 
by  means  of  lobbying,  the  defeat  of  a  bill, 
is  void  as  against  public  policy. 

An  agreement  by  an  attorney  to  obtain 
the  allowance  of  a  claim  against  the  gov- 
ernment, the  services  contemplated  to  be 
rendered  consisting  mainly  in  the  procure- 
ment of  legislation  by  Congress,  and  in  per- 
sonal solicitation  of  members  for  that  pur- 
pose, will  not  be  enforced  by  the  courts,  al- 
though no  improper  or  unlawful  means  were 
used  or  intended  to  be  used.  Owens  v.  Wil- 
kinson, 20  App.  D.  C.  51. 

An  agreement  to  locate  a  person  upon  a 
valuable  quarter  section  of  pine  land  which 
had  been  long  withdrawn  from  market  for 
railroad  purposes,  and  to  instruct  him  as 
to  what  he  should  do  as  to  such  settler,  and 
to  do  all  that  was  necessary  or  could  be  done 
to  bring  the  land  into  the  market  and  enable 
defendant  to  acquire  title  thereto  under  the 
homestead  or  pre-emption  laws  of  the  Unit- 
ed States,  in  pursuance  and  performance  of 
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898;  Spalding  v.  Ewing,  149  Pa.  875,  15 
LJt^  727,  34  Am.  St.  Rep.  608,  24  Ail. 
210;  Gil  V.  WilUams,  12  La.  Ann.  210,  68 
Am.  Dec.  767;  Powers  ▼.  Skinner,  34  Vt. 
274,  80  Am.  Dec.  677;  Elkliart  Ck>unty 
Lodge  V.  Crary,  98  Ind.  238,  49  Am.  Rep. 
746;  Wood  ▼.  McCann,  6  Dana,. 366;  Mills 
V.  Mills,  40  N.  ^.  543,  100  Am.  Dec.  535; 
Fuller  y.  Dame,  18  Pick.  479;  Edgerly  ▼. 
Hale,  71  N.  H.  146,  51  Atl.  679;  Veazey  v. 
Allen,  173  N.  Y.  359,  62  LJI.A.  362,  66  N. 
£.  103;  Sweeney  v.  McLeod,  15  Or.  330,  16 
Pac.  275;  Crichfield  v.  Bermudez  Asphalt 
Paving  Ck>.  174  ill.  466,  42  LJLA.  347,  51 
N.  £.  552. 


Messrs.  Griggs,  Sinaker,  &  Bibb,  and  Hax- 
lett  &  Jack  for  defendant  in  error. 

Albert,  €.,  filed  the  following  opinion: 
We  shall  use  the  terms  "plaintiff"  and 
"defendant"  with  reference  to  the  title  of 
the  cause  in  the  district  court.  The  plain- 
tiff alleges  that  he  entered  into  an  oral  con- 
tract with  the  defendant  whereby  he  was 
employed  by  the  defendant  as  his  agent  and 
attorney  to  take  such  action  and  render  such 
services  in  the  way  of  collecting  facts,  pre- 
paring and  submitting  to  the  Indians  and 
the  proper  authorities  of  the  Federal  gov- 
ernment arguments  on  ^he  merits  of  the 


which  agreement  the  promisor  attended 
several  sessions  of  Congress,  and  appeared 
before  the  Secretary  of  the  Interior  and  the 
committees  of  the  Senate  and  House  of 
Representatives,  and  employed  counsel  to 
urge  the  passage  of  a  bill  declaring  said 
lands  forfeited  to  the  government,  and  pro- 
viding that  parties  who  had  settled  on  the 
land  in  good  faith  should  have  the  prefer- 
ence to  enter  the  same  und^r  the  home- 
stead laws  when  the  same  should  be  re- 
stored to  (he  market,  for  a  contingent  'com- 
pensation, is  void  as  against  public  policy, 
houiton  V.  Dunn,  60  Minn.  26,  30  L.R.A.  737, 
61  Am.  St.  Rep.  493,  61  N.  W.  698. 

The  foreffoing  decision  was  criticized  as 
being  rested,  not  so  much  on  the  contract, 
as  on  what  was  done  under  it,  and  done 
before  it  was  entered  into,  in  Houlton  v. 
Nichol,  93  Wis.  393»,  33  L.R.A.  166,  67  Am. 
St.  Rep.  928,  67  N.  W.  715.  which  sustains  a 
similar  contract  on  the  ground  that  it  was 
not  for  the  performance  of  an  act  illegal  p€r 
8€,  or  to  do  something  of  itself  of  a  corrupt- 
ing tendency,  or  by  its  terms  or  by  neces- 
sary implication  contemplating  a  resort  to 
improper  means,  such  as -personal  solicita- 
tion or  influence,  but  that  it  was  merely  for 
the  presentation  of  the  legal  status  of  cer- 
tain puuiic  lands  with  a  view  to  having 
them  thrown  open  to  settlement  under  ex- 
isting laws,  not  as  a  favor,  but  as  a  right  to 
which  all  persons  similarly  situated  were 
entitled. 

In  Dunhnm  v.  Hastings  Pav.  Co.  56  A  pp. 
Div.  244,  67  N.  Y.  Supp.  632,  67  App.  Div. 
426,  68  N.  Y.  Supp.  221,  it  is  held  that  a 
contract  to  "use  and  make  all  reasonable, 
honest,  and  lawful  efforts  to  secure  the  risrht 
from  the  city  oi  New  York  to  make  bids 
for  laying  sucn  pavement  or  paving  blocks 
upon  the  streets  of  the  city  of  New  York" 
will  not  necessarily  be  rendered  invalid  by 
the  doing  of  illegal  acts  thereunder;  but 
such  acts  are  to  be  considered  merely  an 
evidence  bearing  on  the  question  whether 
the  parties,  by  their  contract,  contemplated 
the  doing  of  such  acts. 

The  case  of  Davis  v.  Com.  164  Mass.  241, 
30  LJI.A.  743,  41  N.  E.  292,  in  holding  that 
the  legislature  may  authorize  the  employ- 
ment of  an  agent  to  prosecute  claims  on  be- 
half of  the  st^te  which  requires  the  pro- 
eurement  of  legislation  for  a  fee  contingent 
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upon  its  success,  rests  on  the  peculiar 
ground  that  the  legislature  had,  in  that  par- 
ticular case,  by  sanctioning  such  a  contract, 
precluded  the  court  from  declaring  it  void 
as  against  public  policy. 

The  courts  apply  the  same  rules  where  a 
contract,  though  not  directly  for  the  procur- 
ing of  legislative  action,  contemplates  the 
procurement  of  such  action. 

Thus,  in  I^  Toumeux  v.  Gilliss  (Cal. 
App.)  82  Pac.  627,  a  note  given  for  money 
advanced  for  the  expenses  of  a  person  to  en- 
able him  to  engage  m  the  business  of  lobby- 
ing was  held  not  enforceable. 

A  contract  to  share  the  profits  of  a 
"short"  sale  of  the  stock  of  a  corporation, 
the  shares  to  meet  which  are  to  be  purchased 
at  a  decline  anticipated  because  of  a  legis- 
lative investigation  of  its  affairs,  with  one 
about  to  bring  such  affairs  to  the  attention 
of  the  legislature  with  the  intention  of  im- 
pairing the  reputation  of  the  corporation  for 
the  protection  of  his  own  business,  in  con- 
sideration of  his  furnishing  advance  infor- 
mation as  to  the  probable  course  and  devel- 
opment of  the  investigation,  is  void  as  con- 
trary to  public  policy.  Veazey  v.  Allen,  178 
N.  Y.  359,  62  KKA.  362,  66  K  E.  103. 

An  acrreement  to  sell  a  tract  of  land  at  a 
specified  price  if  the  offer  should  be  accepted 
within  the  time  mentioned  is  unenforceable, 
as  contrary  to  public  policy,  where  made  in 
part  consideration  of  services  rendered  be- 
fore and  after  the  making  of  the  agreement, 
in  bringing  the  property  to  the  attention  of 
committees  of  Congress  as  a  suitable  and 
appropriate  site  for  a  hall  of  records,  al- 
thougn  the  actual  services  rendered  may 
have  been  legitimate.  Hazel  ton  v.  Sheckells, 
202  U.  S.  71,  50  L.  ed.  939,  26  Sup.  Ct.  Rep. 
667. 

On  the  other  hand,  a  contract  providing 
for  the  sale  of  certain  municipal  franchises 
after  such  franchises  have  been  amend^  by 
the  mayor  and  council  of  the  municipality, 
and  which  contract  contains  no  provision 
requiring  the  action  of  either  party  further 
than  to  agree  upon  the  amendment  desired 
before  the  same  is  introduced  for  the  consid- 
eration of  the  mayor  and  council,  is  not  void 
as  against  public  policy,  althouj^h  dependent 
for  its  enforcement  upon  legislative  action. 
Baumhoff  v.  Oklahoma  City  Electric  A  Gas 
&  P.  Co.  14  Okla.  127,  77  Pac  40. 
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elaimi  of  those  holding  lands  purchaaed  un- 
der the  act  of  Congress  approved  March  3, 
1881,  proYiding  for  the  sale  of  the  remain- 
der of  the  reservation  of  the  confederate 
Otoe  and  Missouri  tribes  of  Indians  in  the 
ftates  of  Nebraska  and  Kansas,  as  in  the 
judgment  of  plaintiff  might  be  necessary  and 
proper  to  secure  from  the  Federal  govern- 
ment and  said  Indians  a  reduction  in  the 
imoant  which,  under  the  laws  of  the  Unit- 
ed States  as  they  then  stood,  was  necessary 
to  pay  to  satisfy   the  unpaid  balance  due 
tiie  government  by  the  defendant  and  other 
puTcfaasers  under   said   act;   that  for  said 
WTvices  the  defendant  undertook  and  agreed 
to  pay  the  plaintiff  a  sum  equal  to  10  per 
(fot  of  whatever  such  reduction  might  be  ob- 
tuned.   Among  other  allegations  in  the  pe- 
tition of  acts  done  and  services  performed 
by  the  plaintiff  in  pursuance  of  said  con- 
tract, is  the  following:     'That  thereafter 
the  plaintiff    went    to    Washington    city, 
District  of  Columbia,  and  went  before  the 
Secretary  of  the  Department  of  the  Interior, 
and  there  presented  the  interests  and  claims 
of  the  defendant  and  other  purchasers  of 
lands  under  the  said  act  of  Congress  for  a 
rebate  and  reduction  in  the  amounts  still 
owing  to  the  government  for  the  said  lands. 
And  plaintiff  urged  upon  the  Secretary  of 
tke  Department  of  the  Interior  his  approval 
of  the  consent  of  said  Indians  to  the  said 
rebate  and  reduction  made  by  the  said  In- 
diana as  aforesaid.    That,  as  a  result  of  the 
piamtifl's  presentation  of  the  matter  afore- 
lud  to  the  said  Secretary,  the  said  Secre- 
tary prepared  a  bill  for  an  act  of  Congress, 
ud  recommended  the  passage  of  the  same 
b;  Congress,  which  said  bill  was  an  act  ap- 
proving and  ratifying  the  said  action  of  the 
laid  Indians  in  consenting  to  the  reduction 
aforesaid,  and  authorizing  the  said  Secre- 
twy  to  accept  payment  for  said  lands  in 
MGordanee   with    the    reduced    terms    con- 
Kated  to  by  the  said  Indians  as  aforesaid. 
'Hat  the  plaintitt  appeared  before  the  com- 
nittee  of  the  Senate  of  the  United  States 
on  Indian  affairs,  and  also  before  a  similar 
coDunittee  of  the  House  of  Representatives, 
iBd  there  again  presented  the  interests  of 
^  defendant  and  other  purchasers  of  lands 
•old  nnder  the  said  act  of  Congress  herein- 
Wore  first  mentioned,  and  urged  the  claims 
^  the  defendant  and  other  purchasers  of 
ttid  lands  for  a  reduction  in  and  a  rebate  of 
^  unoontB  due  to  the  government  for  the 
kndi  pnrchssed  as  aforesaid;  that,  as  a  re- 
*alt  of  plaintiff's   efforts   and   services   as 
aforeaud,  favorable  reports  were  made  by 
^  «id  committees  to  their  respective  bod- 
^  vpon  the  said  bill,  and  the  same  was 
*"ly  enacted  by  the  Congress  of  the  United 
»t»te«,  and  approved  by  the  President  there- 
of tnd  became  a  law  of  the  United  States 
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April  4,  1000;  and  thereafter  and  pursuant 
to  said  law  the  government  of  the  United 
States  accepted  from  the  defendant  in  full 
payment  for  the  land  occupied  by  him,  as 
hereinbefore  stated,  the  reduced  amount 
hereinbefore  alleged."  It  is  further  alleged 
that,  by  reason  of  said  services  performed 
by  the  plaintiff  in  pursuance  of  said  con- 
tract, he  obtained  for  the  defendant  a  reduc- 
tion of  $2,307.83,  and  that,  by  reason  of  the 
premises,  there  is  now  due  and  owing  to  the 
plaintiff  from  the  defendant  on  said  contract 
the  sum  of  $230.78.  There  was  a  verdict  and 
judgment  for  the  plaintiff,  and  the  defendant 
brings  error. 

The  principal  contention  of  the  defendant 
is  that  the  contract  is  illegal,  and  contrary 
to  public  policy,  in  that  it  was  a  contract 
to  pay  a  contingent  fee  for  influencing  legis- 
lation. In  order  to  understand  this  conten- 
tion, it  is  necessary  to  refer  to  some  of  the 
circumstances  which  gave  rise  to  the  con- 
tract, and  what  was  done  by  plaintiff  in 
pursuance  of  it.  By  the  provisions  of  the 
act  of  March  3,  I88I,  above  referred  to,  with 
the  consent  of  the  Otoe  and  Missouri  tribes 
of  Indians  expressed  in  open  council,  the 
Secretary  of  the  Interior  was  authorized  to 
survey  and  to  sell  the  Unds  of  those  Indians 
lying  in  Nebraska  and  Kansas.  After  being 
surveyed,  the  lands  were  to  be  appraised  by 
three  commissioners,  of  whom  one  was  to  be 
selected  by  the  Indians  and  two  by  the  Sec- 
retary of  the  Interior.  After  such  survey 
and  appraisal  the  Secretary  of  the  Interior 
was  authorized  to  offer  it  for  sale  through 
the  land  office  at  Beatrice  in  tracts  not  ex- 
ceeding 160  acres,  to  actual  settlers  or  pur- 
chasers, who  should  make  oath  before  the 
register  or  receiver  at  the  land  office  that 
they  intended  to  occupy  the  land,  for  author- 
ity to  purchase  which  they  made  applica- 
tion, and  who  should,  within  three  months 
after  such  application,  make  a  permanent 
settlement  upon  the  same.  These  sales  were 
to  be  for  cash,  or  one  fourth  in  cash  to  be- 
come payable  at  the  expiration  of  three 
months  from  the  date  of  filing  the  applica- 
tion, one  fourth  in  one  year,  one  fourth  in 
two  years,  and  one  fourth  In  three  years 
from  the  date  of  sale.  No  land  was  to  be 
sold  for  less  than  the  appraised  value  there- 
of, and  in  no  case  for  less  than  $2.50  per 
acre.  There  was  no  provision  in  the  act  that 
the  land  should  be  sold  at  public  auction. 
It  was  similar  to  a  former  act  of  Congress 
for  the  sale  of  a  portion  of  the  same  Indian 
reservation  in  pursuance  of  which  the  lands 
had  been  sold  at  private  sale,  and  the  set- 
tlers proceeded  on  the  theory  that  the  sales 
under  the  subsequent  act  would  be  conduct- 
ed in  the  same  manner  as  those  under  the 
former  act.  But  for  some  reason  the  oflficer 
charged  with  the  sale  of  the  land  put  it  up 
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for  sale  at  auction  to  the  higbest  bidder. 
That  his  action  in  this  respect  was  unau- 
thorized, and  a  hardship  thereby  entailed  on 
the  settlers  and  purchasers,  is  shown  by  a 
report  made  by  the  committees  on  Indian 
affairs  to  Ck)ngre88,  from  which  we  take  the 
following:  "In  the  total  disregard  not  only 
of  the  spirit  and  letter  of  the  law,  but  the 
official  assurances,  .  .  .  after  the  survey 
and  appraisement  of  the  lands  had  been  com- 
pleted, to  the  complete  surprise  of  the  in- 
tending settlers,  the  General  Land  Office  is- 
Hued  an  order  for  a  public  sale.  That  the 
lands  were  awarded  to  the  highest  bidders 
therefor  at  prices  greatly  in  excess  of  the 
appraised  value.  That  the  sale  was  con- 
trolled by  a  mob  of  disorderly,  intoxicated, 
and  irresponsible  persons ;  and  the  intending 
settlers  seeking  to  secure  lands  of  their  se- 
lection, and  on  which  they  had  previously 
made  settlement  in  accordance  with  the 
spirit  and  purpose  of  the  law,  were  brought 
into  unfair  competition  and  serious  menace 
from  the  mob  which  had  gathered  for  the 
purpose  of  speculation  and  making  trouble, 
and  not  for  the  purpose  of  making  actual 
settlement  of  the  lands  through  bona  fide 
purchase.  The  commissioner  of  the  General 
Land  Office  was  present  at  the  sale,  endeav- 
ored as  beat  he  could  to  protect  the  bona 
fide  intending  settlers,  and  assured  them  in 
his  official  capacity  that  no  advantage 
should  be  taken  of  the  excessive  bidding, 
and  that  in  the  end  tlft  government  would 
make  a  fair  and  reasonable  adjustment,  and 
exact  no  more  from  the  purchasers  than  the 
real  and  appraised  value  of  said  lands.  The 
settlers  relied  upon  these  assurances,  made 
the  bids  necessary  to  secure  the  lands,  and 
entered  upon  them."  See  Report  No.  646, 
.'lOth  Congress,  Committee  on  Indian  Affairs; 
Report  No.  2198,  55th  Congress,  3d  Session, 
House  Committee  on  Indian  Affairs.  After 
the  sales  the  settlers  made  some  efforts  to 
obtain  relief  from  what  was  deemed  the  in- 
justice resulting  to  them  by  a  sale  of  the 
land  at  public  auction  instead  of  at  private 
sale.  The  merits  of  their  claims  were  recog- 
nized by  both  the  Department  of  the  Inte- 
rior and  by  Congress,  and  on  the  3d  day  of 
March,  1893,  an  act  of  Congress  went  into 
effect  authorizing  and  directing  the  Secre- 
tary of  the  Interior  "to  revise  and  adjust, 
on  principlc8  of  equity,  the  sales  of  lands 
in  the  late  reservation  of  the  confederated 
Otoe  and  Missouri  tribes  of  Indians  in  the 
states  of  Nebraska  and  Kansas,  .  .  . 
and,  in  his  discretion,  the  consent  of  the  In- 
dians first  being  obtained,  ...  to  allow 
to  the  purchasers  of  said  lands  ...  re- 
bates on  the  amounts  respectively  paid,  or 
agreed  to  be  paid,  by  said  purchasers."  This 
act  also  provides  that  the  rebates  allowed 
should  not  bring  the  price  to  be  paid  for 
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the  lands  below  its  appraised  value.  It  was 
after  this  act  went  into  effect  that  the  con- 
tract sought  to  be  enforced  in  this  action 
was  made.  At  the  time  the  contract  was 
made  it  was  generally  understood,  and,  we 
think,  properly,  that  no  further  legislation 
was  required  to  enable  the  settlers  to  obtain 
a  proper  reduction  from  the  amount  which 
they  had  respectively  agreed  to  pay  for  the 
lands. 

After  the  contract  was  made,   the  plain- 
tiff, acting  on  behalf  of  the  defendant  and 
other  settlers,  negotiated  an  agreement  with 
the  Indians,  whereby  they  consented  that 
certain  reductions  might  be  made  to  the  set- 
tlers.   This  agreement  was  submitted  to  the 
Secretary  of  the  Interior  by  the  plaintiff  for 
his  approval  and  enforcement,  under  and  in 
accordance   with   the   act   of   Congress   ap- 
proved March  3,  1893.    The  matter  was  set 
for  hearing,  but  before  the  time  for  hearing 
arrived  the  plaintiff  was  taken  ill,  and  was 
confined  to  his  bed  by  illness  for  more  than 
two  months.     During  hia  illness  the  Secre- 
tary of  the  Interior  came  to  the  conclusion 
that  there  was  some  doubt  as  to  his  author- 
ity to  proceed  under  the  authority  of  the  act 
of  March  3,  1893,  and  prepared  and  submit- 
ted to  Congress,  with  his  recommendation 
that  it  become  a  law,  a  bill  for  an  act  ap- 
proving the  settlement  which  the  plaintiff 
had  negotiated  with  the  Indians.     This  bill 
became  a  law  April  4,  1900.    While  it  was 
pending  in  Congress,,  the  plaintiff,  as  the  at- 
torney of  the  defendant  and  other  settlers, 
appeared  and  made  arguments  in  favor  of 
the  proposed  bill  before  the  committee  on 
Indian  affairs  of  both  Houses.     He  emphat- 
ically denies  that  he  solicited  any  member  of 
Congress  to  support  the  bill,  or  used  or  tried 
to  use  his  personal  infiuence  with  any  of 
such  members  to  secure  its  passage.    It  ap- 
pears from  his  testimony,  which  is  uncontra- 
dicted, that  after  his  contract  with  the  de- 
fendant the  oniy  conversations  had  by  him 
with  individual  members  of  Congress  in  re- 
gard to  the  bill  was  to  inquire  on  one  or  two 
occasions  as  to  its  progress,  and  to  answer 
questions  addressed  to  him  by  two  members 
as  to  the  nature  and  object  of  the  bill. 

It  is  insisted  that  the  case  falls  within 
the  rule  announced  in  Richardson  v.  Scott's 
Bluff  County,  59  Neb.  400,  48  L.R.A.  294,  80 
Am.  St.  Rep.  682,  81  N.  W.  309,  which  is  as 
follows:  "A  contract  by  which  a  person 
agrees  to  draft  a  bill,  have  it  introduced  in  ft 
legislature,  explain  it  to  and  make  argu- 
ments in  its  favor  before  committees  of  the 
legislature,  and  do  all  things  needful  and 
proper  to  secure  its  passage,  such  party  to 
receive  no  compensation  unless  the  passage 
of  the  bill  (an  appropriation  act)  is  pro- 
cured,— if  successful,  the  fees  not  fixed,  but 
to  be  liberal, — ^is  vicious,  illegal,  and  void; 
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and  in  the  event  of  the  passage  of  the  bill 
there  can  be  no  recoTery  of  a  fee  in  a  suit 
upon  the  contract,  nor  as  upon  an  implied 
rontract,  nor  a  quantum  meruit  for  the  serv- 
ices performed."     On  the  other  hand,  it  is 
claimed  that  there  ia  nothing  on  the  face  of 
the  contract  to  show  that  it  contemplated 
legislative    action;    that    the    facts    stated 
show  that  saeh  action  was  not  within  the 
contemplation  of  the  parties  when  the  con- 
tract was  made;  and  therefore  it  was  not 
a  contract  to  procure  legislation.     But  we 
think  the  plaintiff  should  be  held  to  the  in- 
terpretation which  he  himself  placed  upon 
th«  contract.    By  the  express  terms  of  the 
fOQtract  he  was  ''to  render  such  services  in 
the  waj  of  collecting  facts  and  preparing 
aod  submitting  to     .    .     .    the  proper  au- 
thorities of  the  government  of  the  United 
Sutes  arguments    upon  the  merits  of  the 
elaim^  as,  in  liia  judgment,  might  be  neces- 
lary  and  proper,"  etc.    It  appears  from  that 
p'^'rtion  of  the  petition  hereinbefore  quoted 
that  among  the  services  which  the  plaintiff 
lifemed  "necessary  and  proper"  in  the  prem- 
ises was  to  appear  before  the  committees  of 
the  two  Houses  of  Congress  in  support  of 
thepropo;*ed  bill.    It  further  appears  that  as 
a  result  of  his   services   favorable  reports 
were  made  by  such  committees  upon  the  bill, 
and  that  it  was  duly  enacted  by  Congress, 
iod  approved  by  the  President.    These  facts 
*b.)w,  we  think,  that  the  contract,  as  con- 
?traed  by   the  ^plaintiff,   brings    it   clearly 
^thin  the  rule  announced  in  the  Richardson 
Case,  supra. 

But  after  a  careful  examination  of  the 
aQthorities  we  are  of  the  opinion  that  the 
nile  in  that  case  is  stated  too  broadly.  It 
i«  stated  more  broadly  than  was  necessary 
to  cover  the  case,  the  record  of  which  shows 
a  persistent  and  successful  attempt  to  influ- 
(n(t  legislation  by  means  of  personal  influ- 
^oee  and  solicitation  of  individual  members 
of  the  legislature.  It  is  thought  a  more  ac- 
curate statement  of  the  rule  is  to  be  found 
ia  Trist  v.  Child  (Burke  v.  Child)  21  Wall. 
«l  22  L.  ed.  623.  when  it  is  said:  'We  en- 
tertain  no  doubt  that  in  such  cases,  as  under 
»D  other  circumstances,  an  agreement,  ex- 
prp^s  or  implied,  for  purely  professional 
^niees,  is  valid.  Within  this  category  are 
in'lnded  drafting  the  petition  to  set  forth 
the  claim,  attending  to  the  taking  of  testi- 
®«nT,  collecting  facts,  preparing  arguments, 
wd  submitting  them  orally  or  in  writing  to 
1  committee  or  other  proper  authority,  and 
other  services  of  like  character."  From  a 
wmparison  of  this  rule  with  that  stated  in 
^l*  Richardson  Case,  waiving  for  the  present 
fte  question  of  contingent  fees,  it  will  be 
i^n  that  the  latter  places  all  contracts  for 
tke  employment  of  agents  and  attorneys  to 
•^re  lejfislation  under  the  ban,  while  under 
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the  former  under  certain  circumstances  and 
within  proper  limits  such  contracts  are  valid. 
The  rule  announced  in  Trist  v.  Child,  supra, 
above  set  out,  has  been  frequently  recog- 
nized by  the  Supreme  Court  of  the  United 
States  and  by  state  courts  of  last  resort. 
Wright  V.  Tebbitts,  91  U.  S.  252,  23  L.  ed. 
320;  Meguire  v.  Corwine,  101  U.  S.  108,  25 
L.  ed.  899;  Oscanyan  v.  Winchester  Repeat- 
ing Arms  Co.  103  U.  S.  261,  26  L.  ed.  539; 
McBratney  v.  Chandler,  22  Kan.  692,  3i  Am. 
Rep.  213;  Sedgwick  v.  Stanton,  14  X.  Y. 
289;  Bremsen  v.  Engler,  17  Jones  &  S.  172; 
Foltz  V.  Cogswell,  86  Cal.  542.  25  Pac.  60; 
Moyer  v.  Cantieny,  41  Minn.  242,  42  N.  W. 
1060;  Denison  v.  Crawford  County,  48  Iowa, 
211.  The  case  last  cited,  owing  to  its  simi- 
larity to  the  case  at  bar,  deserves  more 
than  passing  notice.  There  a  contract  had 
been  entered  into  between  the  plaintiff  and 
the  defendant  county,  providing  that  the 
plaintiff  should  make  application  to  the  Fed- 
eral government  for  certain  swamp  lands, 
or  indemnity  therefor,  which  the  county 
claimed  it  was  entitled  to  receive,  and  Deni- 
son was  to  receive  for  his  compensation  one 
half  of  what  he  thus  procured.  To  effect  the 
object  of  the  contract  required  an  act  of  Con- 
gress. The  county  received  the  indemnity 
contemplated  by  the  contract,  and  the  plain- 
tiff brought  suit  for  his  fee  under  the  con- 
tract. The  contract  was  upheld  by  the  court 
in  an  opinion  which  states  the  rule  applica- 
ble to  such  cases  in  substantially  the  name 
language  as  that  used  in  Trist  v.  Child, 
supra.  In  most,  if  not  all,  of  the  cases  cited, 
however,  the  courts  add  this  qurlification: 
That,  if  the  agent  or  attorney  conceals  from 
the  members  of  the  legislative  body  the 
capacity  in  which  he  is  acting,  or  appears 
to  be  other  than  he  actually  is,  legislation 
procured  thereby  may  be  said  to  have  been 
obtained  by  improper  means,  and  a  contract 
to  pay  a  compensation  therefor  is  void,  as 
against  public  policy.  In  the  present  ease 
the  plaintiff  is  an  attorney  at  law,  and  made 
no  attempt  to  conceal  the  capacity  in  which 
he  was  acting,  or  to  be  other  than  he  actu- 
ally was.  Hence  the  case  does  not  fall  with- 
in that  qualification. 

It  has  been  held  in  some  cases  that  where 
the  fee  is  contingent,  as  in  this  case,  there 
is  a  strong  temptation  on  the  part  of  the 
agent  or  attorney  to  make  use  of  improper 
means  to  effect  the  desired  end ;  and  for  that 
reason  a  contract  to  render  services  before 
an  executive  officer  of  the  government  or  a 
legislative  body  for  a  contingent  fee  is  con- 
trary to  public  policy.  In  the  Richardson 
Case,  supra,  considerable  stress  is  laid  on 
this  feature  of  the  contract.  We  do  not  share 
the  view  that  such  feature  of  the  contract 
renders  it  void  as  against  public  policy.  If 
the  temptation  to  resort  to  improper  meth 
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odB  is  too  strong  for  an  attorney  working 
for  a  mere  fraction  of  the  benefits  resulting 
from  his  services,  it  would  certainly  be  far 
stronger  to  the  real  party  in  interest  work- 
ing in  his  own  behalf  and  for  the  whole  of 
the  benefits;  yet  no  one  questions  the  right 
of  a  party  to  act  in  his  own.  behalf  in  such 
matters.  It  would  seem  to  us  that  to  the 
extent  that  a  contingent  fee  increases  the 
temptation  to  the  agent  or  attorney  it  di- 
minishes the  temptation  to  the  client,  so 
that  the  sum  total  of  the  temptation  to 
employ  improper  means  is  unafi'ected  by  the 
character  of  the  fee.  Besides,  the  right  of 
an  attorney  at  law  to  render  services  in 
court  for  a  contingent  fee  is  almost  univer- 
sally recognized  in  this  country.  The  temp- 
tation to  resort  to  improper  means  before 
the  judiciary  is  just  as  strong  as  it  is  to 
resort  to  such  mean-s  before  the  legislature 
or  executive  branch  of  the  government,  and 
we  have  no  right  to  assume  that  such  means 
would  be  any  more  effective  in  one  depart- 
ment than  in  another.  The  Supreme  Court 
of  the  United  States  has  held  more  than 
once  that  a  contract  between  an  attorney 
and  client  is  not  rendered  invalid  by  a  pro- 
vision for  a  contingent  fee.  In  Taylor  v. 
Bemiss,  110  U.  S.  42,  28  L.  ed.  84.  3  Sup.  Ct. 
Rep.  441,  passing  upon  the  validity  of  such 
contract,  the  court  said:  "It  was  decided  in 
the  case  of  Stanton  v.  Embrey,  93  U.  S. 
548,  23  L.  ed.  983,  that  contracts  by  attor- 
neys for  compensation  in  prosecuting  claims 
against  the  United  States  were  not  void  be- 
cause the  amount  of  it  was  made  contingent 
upon  success,  or  upon  the  sum  recovered. 
And  the  well-known  difficulties  and  delays 
in  obtaining  payment  of  just  claims  which 
are  not  within  the  ordinary  course  of  pro- 
cedure of  the  auditing  officers  of  the  govern- 
ment justifies  a  liberal  compensation  in  suc- 
cessful cases,  where  none  is  to  be  received  in 
case  of  failure.  Any  other  rule  would  work 
much  hardship  in  cases  of  creditors  of  small 
means  residing  far  from  the  seat  of  govern- 
ment, who  can  give  neither  money  nor  per- 
sonal attention  to  securing  their  rights." 
A  contract  whereby  an  attorney  undertakes 
to  procure  a  pardon  for  one  convicted  ot 
crime  is  not  invalid  because  the  compensa- 
tion is  made  contingent  on  sutcess.  Moyer 
v.  Cantieny,  supra.  On  the  validity  of  such 
contracts  generally,  see  also  Wright  v.  Teb- 
bitts  and  Denison  v.  Crawford  County, 
supra;  Wylie  v.  Ooxe,  16  How.  415,  14  L.  ed. 
753 ;  Barber  Asphalt  Paving  Co.  v.  Botsford, 
66  Kan.  632,  44  Pac.  3;  Aultman  v.  Waddle, 
40  Kan.  195,  19  Pac.  730;  Sedgwick  v.  Stan- 
ton, supra;  Hunt  v.  Test,  8  Ala.  713,  42  Am. 
Dec.  659;  Beal  v.  Polhemus,  67  Mich.  130, 
34  N.  W.  532;  Wildey  v.  Collier,  7  Md.  273, 
61  Am.  Dec.  346. 

In  the  light  of  the  authorities  cited,  we 
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are  unable  to  see  wherein  the  contract  ia 
suit  contravenes  any  rule  of  public  policy 
either  as  to  the  nature  of  the  oervicea  con- 
templated by  the  parties  when  the  contract 
was  made,  or  those  rendered  in  pursuance  of 
it.  It  is  not  sufficient  to  say  that  the  plain- 
tiff might  have  resorted  to  illegal  or  im- 
proper means  to  attain  the  end  contemplat- 
ed by  the  contract.  That  might  he  said  in 
any  case.  But  the  public  interest  is  not 
well  served  by  indulging  baseless  suspicions 
of  wrongdoing.  While  public  policy  forbids 
the  enforcement  of  an  illegal  or  immoral 
contract,  it  is  equally  insistent  that  those 
which  are*  lawful  and  contravene  none  of  its 
rules  be  duly  enforced,  and  not  set  at  naught 
or  held  invalid  on  a  bare  suspicion  of  ille- 
gality. Had  the  defendant  done  for  himself 
all  that  is  shown  the  plaintiff  did  for  him 
in  pursuance  of  the  contract, 4t  would  have 
been  what  is  everywhere  r^bognized  as  a 
legitimate  exercise  of  his  rights  aa  a  citizen. 
If  it  were  competent  for  the  defendant  to  do 
those  things  in  his  own  behalf,  we  are  un- 
able to  see  why  the  services  of  one  em- 
ployed to  act  for  him  should  be  held  illegal, 
or  contrary  to  public  policy. 

Complaint  is  made  of  some  of  the  instruc- 
tions, but  such  complaint  appears  to  be  dis- 
posed of  in  what  has  already  been  said. 

It  is  recommended  that  the  judgment  of 
the  district  court  be  affirmed. 

Duffle  and  Jackson,  CC.,  concur. 

Per  Curiam: 

For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  of  the  District  Court 
is  affirmed. 

t 

Rehearing  having  been  allowed,  Barnes, 
J.,  on  March  8,  1906,  handed  down  the  fol- 
lowing additional  opinion: 

Our  original  opinion  in  this  case  affirms 
the  judgment  of  the  trial  court,  and  holds 
that  the  contract  on  which  this  action  was 
based  is  valid  and  enforceable.  A  rehearing 
has  been  allowed,  the  case  has  been  presented 
to  the  court  by  oral  argument  and  on 
printed  briefs,  and  the  question  now  is: 
Shall  we  adhere  to  that  opinion?  It  is 
stated  therein  that  "the  contract  in  ques- 
tion, as  construed  by  the  plaintiff  in  the 
court  below,  is  clearly  within  the  rule  an- 
nounced in  the  case  of  Richardson  v.  Scott's 
Bluff  County,  59  Neb.  400,  48  L.R.A.  294,  80 
Am.  St.  Rep.  682,  81  N.  W.  309."  Using  that 
expression  as  a  foundation  for  his  conten- 
tion, counsel  for  the  defendant  now  strenu- 
ously insists  that  our  decision  is  wrong; 
that  it  should  be  set  aside,  and  the  judgment 
of  the  trial  court  reversed,  because  the  con- 
tract is  one  to  secure  legislation, — in  other 
words,  is  a  lobbying  contract, — ^and  void  ss 


1905. 


STROEMER  v.  VAN  ORSDBL. 


210 


against    public   policy.     We  are  convinced, 
however,  that  tbe  statement  above  quoted 
is  incorrect,  and  is  not  fully  justified  by  the 
record.     The  contract  in  question  set  forth 
in  the  petition  of  the  plaintiff  in  the  court 
belovr  is  as  follows:     '*The  plaintiff  and  the 
defendant  entered  into  an  oral  agreement, 
whereby  the  defendant  employed  the  plain- 
tiff to  act  for  the  defendant  as  his  attorney 
and  agent,  to  take  such  action  and  render 
lucb  services  (in  the  way  of  collecting  facts, 
preparing  and  submitting  to  the  Indians  and 
proper  authorities  of  the  government  of  the 
United  States  aiguments  upon  the  merits  of 
the  claim  of  those  holding  lands  purchased 
from  the  government  as  aforesaid  for  reduc- 
tion, and  upon  the  justice  and  advisability 
of  sueh  reduction  to  and  for  all  concerned) 
u  in   the  judgment  of  the  plaintiff  might 
be  necessary  and  proper  to  secure  from  the 
government  of  the  United  States  and  the 
Aid   Indians  a  rebate  or  reduction  in  the 
imoiint  which,  under  the  laws  of  the  United 
States,  as  they  then  stood,  it  was  necessary 
to   pay  to  the  government  of  the  United 
States  to  satisfy  and  extinguish  the  unpaid 
balance  due  the  government  of  the  United 
States  for  the  said  hind  under  the  terms  of 
the  said  sale  to  the  said  defendant;  that  as 
a  part  of  said  agreement,  and  to  induce  the 
plaintiff  to  undertake  the  task  of  securing  a 
reduction  of,  or  rebate  upon,  the  payment 
required  to  be  made,  as  aforesaid,  for  the 
^d  land  to  the  government  of  the  United 
States,  the  defendant  at  said  time  orally 
agreed  with  and  promised  to  the  plaintiff 
to  pay  to  the  plaintiff  a   sum  of  money 
equal  to   10  per  cent  of  the  reduction  or 
rebate  which  the  plaintiff  might  secure  of 
or  upon   the   amount  due   the  government 
ss   aforesaid;    and    the    plaintiff    at    said 
time,  as  a  part  of  said  agreement,  orally 
promised  and  agreed  to  and  with  the  defend- 
ant to  undertake  to  secure  a  rebate  upon, 
or  reduction  of,  the  amount  remaining  to  be 
paid  to  the  government  for  the  said  land  as 
aforesaid;  that  it  was  further  at  the  said 
time   orally    agreed    by    and    between    the 
I^intiff  and  the  defendant  that  the   sum 
of  money  to  be  paid  by  the  defendant  to 
plaintiff  as    aforesaid   should   be   due   and 
payable  from  the  defendant  to  the  plaintiff 
IS  goon  as  the  said  reduction  or  re(bate  was 
ucored  and  the  government  of  the  United 
States  aocepted  the  reduced  amount  in  full 
payment  for  said  land.'' 

It  is  apparent  from  reading  the  contract 

tbt  it  JB  vaifd  on  Its  face,  and  one  that  the 

parties  had  a  nght  to  make.    It  contains  no 

H^ment,  in  terms,  to  procure  legislative 

utioB,  and  it  is  quite  clear  from  the  record 

ikt  no  sacb  sction   was  considered  neces- 

arj,  or  was  in  any   way  contemplated,  by 


the  parties  thereto,  at  the  time  it  was  made. 
It  appears  that  after  the  plaintiff  below  had 
obtained  the  consent  of  the  Indians  to  a  re- 
duction of  the  price  of  their  lands,  as  con- 
templated by  the  agreement,  and  when  such 
consent  was  presented  by  the  plaintiff  to  the 
Secretary  of  the  Interior  for  his  approval, 
that  officer  was  also  o,f  opinion  that  he  had 
the  power  to  make  the  necessary  orders  to 
close  up  the  transaction,  under  the  author- 
ity of  the  act  of  Congress  of  March  3,  1893, 
referred  to  in  our  former  opinion;  and  it 
would  seem  that  when  the  Secretary  had 
approved  of  the  reduction  sought  by  the 
plaintiff  and  agreed  to  by  the  Indians,  the 
plaiutiff  had  performed  (as  far  as  he  could) 
the  services  contemplated  by  the  parties 
when  the  contract  was  made.  That  such  an 
agreement  was  perfectly  legitimate,  and  the 
services  thus  performed  were  proper,  there 
can  be  no  doubt.  It  is  shown  that  it  was 
the  Secretary  of  the  Interior  that  originated 
the  idea  that  additional  legislation  should 
be  had,  giving  him  further  power,  before 
making  his  final  order  approving  of  the 
agreement  of  the  parties  and  granting  the 
rebate  in  question.  He  therefore,  on  his 
own  motion  and  without  suggestion  of  the 
plaintiff,  prepared  a  bill  for  that  purpose  and 
had  it  submitted  to  Congress.  So  it  may 
be  said  that  when,  as  stated  in  the  contract, 
''it  was  ag^ed  that  the  plaintiff  should  take 
such  action  and  render  such  services  as,  in 
his  judgment,  might  be  necessary  and  proper 
to  secure  such  rebate  from  the  government 
and  the  said  Indians,"  it  was  not  within  the 
mind  of  either  of  the  parties  that  legislative 
action  would  be  required,  and  services  of 
that  kind  were  not  intended  to  be  contracted 
for.  In  Richardson  v.  Scott's  Bluff  County, 
supra,  the  contract  was:  To  draft  a  bill, 
have  it  introduced  in  the  legislature,  ex* 
plain  it  to  and  make  arguments  in  its  favor 
before  committees  of  the  legislature,  and  do 
all  things  needful  and  proper  to  secure  its 
passage,  to  receive  no  compensation  unless 
the  passage  of  the  bill  (an  appropriation 
act)  is  procured,  the  fees  not  fixed,  but  to  be 
liberal  in  case  of  success.  By  comparison  of 
the  contracts  it  clearly  appears  that  they 
are  not  in  the  same  class.  That  one  is  a 
legitimate  contract  for  professional  services, 
where  legislative  action  is  not  contemplated 
or  contracted  for,  while  the  other  is  an 
agreement  to  procure  legis.ative  action,  to 
wit,  the  passage  of  an  appropriation  bill, 
by  drafting  the  bill  itself,  having  it  intro- 
duced in  the  legislature,  and  doing  all  things 
necessary,  including  lobbying,  to  procure  its 
passage.  That  such  an  agreement  is  a  lob- 
bying contract,  is  against  public  polioy,  and 
falls    within   the    rule    announced   by    the 
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courts  in  the  cases  relied  on  by  counsel  for 
the  defendant,  there  can  be  no  doubt. 

In  order  to  dispose  of  the  wnole  question 
it  only  remains  for  us  to  consider  the  na- 
ture of  the  services  performed  by  the  plain- 
tiff in  carrying  out  his  part  of  the  agree- 
ment. It  is  insisted  by  counsel  for  the  de- 
fendant that  such  services  were  illegal,  op- 
posed to  considerations  of  public  policy, 
and  were  void;  that  plaintiff  cannot  recover 
for  such  services,  and  by  their  performance 
the  contract  is  brought  within  the  rule  last 
above  stated.  We  are  unable  to  give  our 
assent  to  this  view  of  the  matter.  It-  ap- 
pears that  the  services  performed  by  the 
plaintiff,  up  to  and  including  the  time  when 
he  had  secured  the  approval  of  the  Secre- 
tary of  the  Interior  to  the  agreement  of  the 
Indians  granting  a  rebate  or  reduction  of  the 
price  of  the  land  in  question,  were  strictly 
legitimate  and  proper,  and  were  such  pro- 
fessional services  as  were  evidently  contem- 
plated by  the  contract.  It  further  appears 
that  it  was  the  Secretary  of  the  Interior 
who  first  suggested  a  desire  on  his  part  for 
additional  legislative  authority  before  com- 
pleting the  transaction.  The  plaintiff  did 
not  frame  the  bill  which  was  presented  to 
Congress,  it  was  drawn  by  the  Secretary  of 
the  Interior,  who  also  procured  it  to  be  in- 
troduced before  both  Houses  of  Congress. 
It  appears,  however,  that  thereafter  the 
plaintiff  was  called,  or  at  least  appeared,  be- 
fore a  committee  of  each  House,  and  ex- 
plained the  nature  of  the  bill,  and  informed 
them  of  its  purpose  and  effect.  This  service 
he  performed  in  a  proper  manner,  and  it  is 
not  shown  that  he  influenced,  or  attempted 
to  influence,  any  member  of  Congress  in  or- 
der to  secure  the  passage  of  the  bill.  The 
services  thus  performed  by  the  plaintiff,  it 
would  seem,  were  purely  professional  in 
their  nature,  and  fall  within  the  rule  an- 
nounced in  Trist  v.  Child  (Burke  v.  Child) 
21  Wall.  441,  22  L.  ed.  623.  They  are  within 
the  category  "of  preparing  and  presenting 
arguments  and  submitting  them  to  a  legisla- 
tive committee  or  other  proper  authority." 
And,  if  the  contract  contained  an  express 
agreement  to  perform  such  services  for  a 
contingent  fee,  such  agreement  would  not 
render  it  void.  So  we  are  of  opinion  that 
the  conclusion  announced  by  our  former  de- 
cision is  right,  but  that  the  expression  that 
the  contract  herein  "falls  fully  within  the 
case  of  Richardson  v.  Scott's  Bluff  County" 
should  be,  and  it  is,  hereby  disapproved.  We 
are  satisfied,  however,  with  our  modification 
of  the  rule  in  that  case,  and  again  give  it 
our  approval. 

For  the  foregoing  reasons,  our  former 
opinion  is  adhered  to. 

Judgment  accordingly. 
4L.R.A.(N.S.) 
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Master  and  servant— dnty  to  repair  appli- 
ance. 

1.  A  master  does  not  fulfil  his  duty  to 
his  servants  with  respect  to  repairing  a 
broken  chain  which  is  part  of  the  perma- 
nent equipment  for  handling  bars  of  iron, 
by  furnishing  a  competent  smith  with  suflli- 
cient  materials,  but  he  is  bound  to  use  due 
care  in  preparing  a  safe  appliance  for  the 
servant's  use. 

Contribntory  negligence— fall  of  weight. 

2.  A  servant  is  not,  in  all  cases,  guilty 
of  contributory  negligence,  as  matter  of  law, 
in  being,  in  the  performance  of  his  duty, 
under  a  suspended  weight  which  would  crush 
him  if  it  should  fall. 

TriaL 

3.  A  judge  may  state  to  the  jury  hi^ 
memory  of  the  evidence. 

(April  4,  1901.) 

Subject  Note.— Duty  of  master  to  furnish 
safe  appliances  as  affected  by  fact  that  de- 
fective appliances  are  prepared  by  fellow 
servants. 

I.  The  common -law  rule. 

a.  In  general,  220. 

b.  Where  the  master  is  bound  to  fur- 

nish the  appliance,  222. 

c.  Where  the  servant  is  bound  to  fur- 

nish the  appliance,  224. 

d.  Where  the  master   takes   it  upon 

himself  to  furnish  the  appliance. 
228. 
IL  Effect  of  employer's  liability  acts,  220. 

L  The  common-law  rule. 

a.  In  generaL 

A  master's  duty  to  turnish  safe  appliances 
is  not  affected  by  the  fact  that  defective 
appliances  were  prepared  by  fellow  ser^'ants. 
When  it  is  once  shown  that  the  master  was 
bound  to  supply  the  appliance  by  which  his 
servant  was  hurt,  his  liability  is  established, 
and  it  makes  no  difference  how  high  or  low 
the  grade  of  employment  may  have  been  of 
the  servant  who  prepared  the  defective  ap- 
pliance. The  rule  is  that  the  master  cannot 
delegate  his  duty  to  furnish  safe  appliances, 
and,  if  he  does,  no  matter  how  humble  the 
servant  may  be  to  whom  it  is  delegated,  he 
is  not  in  that  respect  the  fellow  servant  of 
the  injured  employee  at  all,  but  the  repre- 
sentative of  the  master. 

If  the  appliance  is  one  that  the  servants 
are  bound  to  furnish  as  part  of,  or  as  a  de- 
tail of,  their  work,  then  the  fellow -servant 
rule  applies,  unless  the  master  takes  this 
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EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Essex  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence  which  resulted  in  a  verdict  in 
plaintiff's  favor.    Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  H.  Moody  and  Joseph  H. 
Pearl,  for  defendant: 

The  defendant  was  not  obliged  to  see  that 
the  plaintiff  selected  a  chain  that  was  not 
defective,  when  it  had  furnished  a  sufficient 
number  of  suitable  materials. 

Farwell  v.  Boston  &  W.  R.  Corp.  4  Met. 
49,  38  Am.  Dec.  339;  Harkins  v.  Standard 
Sugar  Refinery,  122  Mass.  400;  Zeigler  v. 
Day,  123  Mass.  152;  Colton  v.  Richards,  123 


Mam.  484;  Holden  v.  Fitchburg  R.  Co.  129 
Mass.  268,  37  Am.  Rep.  343;  McDermott  ▼. 
Boston,  133  Mass.  340;  Johnson  v.  Boston 
Tow-Boat  Co.  135  Mass.  209,  46  Am.  Rep. 
458;  McGee  v.  Boston  Cordage  Co.  139  Mass. 
445,  1  N.  E.  745;  Moynihan  v.  Hills  Co.  146 
Mass.  586,  4  Am.  St.  Rep.  348,  16  N.  E.  574. 
The  defendant  had  supplied  a  sufficient 
quantity  of  chains  for  doing  the  work,  and 
two  bridle  chains  which  would  seem  to  have 
been  much  better  fitted  for  the  work,  and, 
if  the  plaintiff  saw  fit,  as  he  did,  to  take  the 
first  chain  that  he  found,  without  examina- 
tion, he  cannot  recover  on  the  ground  that 
the  defendant  was  negligent,  for  it  had  per- 
formed its  full  duty  in  providing  a  sufficient 
number  of  proper  instrumentalities  for  do- 


duty  upon  himself.  If  he  does  he  must 
answer  to  the  same  extent  as  if  it  were  his 
duty  to  furnish  the  appliance  in  the  first  in- 
stance. 

The  general  rule  is  that  an  employer  must 
furnish  machinery  and  appliances  reason- 
ably suitable  and  safe  for  the  employee  to 
do  his  work.  And  where  that  rule  applies 
the  duty  to  furnish  such  machinery  and  ap- 
pliances is  one  which  the  employer  owes 
personally  to  the  employed;  and  he  cannot 
escape  that  duty  by  intrusting  it  to  an  em- 
ployee, who  negligently  performs  it.  Burns 
V.  Sennett,  99  Cal.  363,  33  Pac.  916. 

In  Higgins  v.  Williams,  114  Cal.  176,  45 
Pac.  1041.  the  court  said  that  the  rule  of 
law  was  well  settled  in  California  that  it 
was  the  duty  of  an  employer  to  furnish  his 
employees  reasonably  suitable  and  safe  ma- 
chinery and  appliances  with  which  to  do  the 
work  re(]^uired  of  them,  and  that  it  was  a 
duty  which  could  not  be  delegated  to  an- 
other so  as  to  exonerate  the  employer  from 
liability  to  an  employee  who  was  injured  by 
the  omission  to  perform  the  duty,  or  by  its 
negligent  performance. 

It  was  said,  obiter,  in  Baltimore  &  P.  R. 
Co.  V.  Elliott,  9  App.  D.  C.  341,  that  the 
doctrine  stated  and  reaffirmed  by  the  su- 
preme court  was  that,  while  an  employer 
WHH  not  responsible  to  a  servant  for  injuries 
caused  by  the  negligence  of  a  fellow  servant, 
yet  it  was  his  duty  to  furnish  the  servant 
reasonably  safe  tools,  appliances,  and  ma- 
chinery for  the  accomplishment  of  the  work 
necessary  to  be  done  by  the  servant:  and 
that  the  employer  might  not  escape  liabil- 
ity by  delegating  to  another  the  work  of 
furnishing  such  safe  tools,  appliances,  and 
machinery. 

In  Neutz  v.  Jackson  Hill  Coal  &  Coke  Co. 
139  Tnd.  411,  38  N.  E,  324,  39  N.  E.  147,  the 
court  said  that  one  line  of  distinction  be- 
tween vice  principals  and  coemployees  was 
in  the  duty,  in  one  instance,  to  supply  or 
maintain  instrumentalities  of  the  service, 
and,  in  the  other,  of  using  the  instrumental- 
ities supplied.  Negligence  in  the  first, 
though  that  of  a  servant,  was  the  master's 
negligence,  while  in  the  second  the  negli- 
gence was  that  of  a  fellow  servant. 
4L.R.A.(N.S.) 


In  Kelley  v.  Ryus,  48  Kan.  120,  29  Pac 
144,  the  court  said  it  was  the  duty  of  an  em- 
ployer in  all  cases  to  furnish  his  employees 
with  reasonably  safe  instruments  or  tools 
with  which  to  work,  and  that  if  he  delegated 
this  duty  to  another  the  latter  became  a 
vice  principal,  for  whose  acts  the  principal 
was  responsible. 

In  Ryalls  v.  Mechanics'  Mills,  150  Mass. 
190,  5  L.R.A.  667,  22  N.  E.  766,  the  court  said 
that  in  1887  it  was  settled  law  in  Massa- 
chusetts that  masters  were  personally  boimd 
to  see  that  reasonable  care  was  used  to  pro- 
vide reasonably  safe  and  proper  machinery; 
so  that,  if  the  duty  was  intrusted  to  an- 
other, and  was  not  performed,  the  fact  that 
the  proximate  cause  of  the  damage  was  the 
negligence  of  a  fellow  servant,  was  no  de- 
fense. 

But  where  the  making  of  the  appliances 
is  part  of  the  work  for  which  an  injured 
servant  and  his  fellow  employees  are  hired, 
the  master  is  not  liable  for  an  injury  due 
to  the  defective  appliance  prepared  by  a 
fellow  servant.  Callan  v.  Bull,  113  Cal. 
593,  45  Pac.   1017. 

Where  the  master  leaves  the  duty  of  fur- 
nishing or  adapting  appliances  by  which  the 
work  is  to  be  done  to  the  workmen  them- 
selves, and  this  work  is  assumed  by  them 
within  the  scope  of  their  employment,  he  is 
not  liable  for  their  negligence  if  suitable 
materials  are  furnished  by  him  and  suitable 
workmen  are  employed  by  him.  Kelley  v. 
Norcross,  121  Mass,  508. 

In  Arkerson  v.  Dennison,  117  Mass.  407, 
it  was  held  that  whether  a  particular  struc- 
ture or  appliance  was  one  for  which  the 
master  was  responsible  to  his  servant  might 
depend  upon  circumstances,  including  the 
nature  and  scope  of  the  employment  of 
those  engaged  in  its  preparation  and  use. 
It  might  depend  upon  the  question  whether 
the  direction  and  charge  of  the  work  was 
confided  to  the  workmen,  or  some  of  them, 
or  retained  by  the  employer,  or  left  unpro- 
vided for.  If  the  employer  directed  his 
workmen  to  do  certain  work,  leaving  it  for 
them  to  provide  the  structures  and  appli- 
nnces  required  for  its  pro-^ecution.  he  might 
be  responsible  only  for  care  in  selection  of 
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ing  the  work.  There  was  no  evidence  that 
any  other  chainB  were  defective. 

Johnson  v.  Boston  Tow-Boat  Co.  and  Mc- 
Gee  V.  Boston  Cordage  Co.  supra;  Thyng  v. 
Fitchburg  R.'  Co.  156  Mass.  13,  32  Am.  St. 
Rep.  425,  30  N.  E.  169;  Young  v.  Boston  & 
M.  R.  Co.  168  Mass.  219,  46  N.  £.  624;  Ells- 
bury  V.  New  york,  N.  H.  &  H,  R.  Co.  172 
Mass.  130,  70  Am.  St.  Rep.  248,  51  N.  E.  415; 
Miller  v.  New  York,  N.  R  &  H.  R.  Co.  175 
Mass.  363,  56  N.  E.  282;  McKay  v.  Hand, 
168  Mass.  270,  47  N.  E.  104;  Harnois  v. 
Cutting,  174  Mass.  398,  54  N.  E.  842. 

The  plaintiff  placed  both  of  his  hands  up- 
on the  steel  ingot,  and  stood  directly  under 
it,  and  did  this  knowing  that  there  was  lia- 
bility that  the  chain  might  break  and  the 
ingot  come  down. 


A  man  of  eighteen  yean'  experienoe,  who 
does  this,  must  be  held,  as  a  matter  of  law, 
not  to  be  in  the  exercise  of  due  care,  and 
must  also  be  held  to  have  assumed  the  risk. 

Kilroy  v.  Foss,  161  Mblbb.  138,  36  N.  E. 
746;  Goddard  v.  Mcintosh,  161  Mass.  253, 
37  N.  £.  169;  La  Belle  ▼.  Montague,  174 
Mass.  463,  54  N.  E.  859;  Carroll  ▼.  Western 
U.  Teleg.  Co.  160  Mass.  152,  35  N.  E.  456. 

Messrs.  John  J.  Flaherty  and  Samuel  T. 
Sears,  for  plaintiff: 

It  was  competent  for  the  jury  to  find  (1) 
that  the  defendant  furnished  the  chain  with 
the  ring  and  hook  attached  as  a  finished 
appliance  for  slinging  ingots,  and  that  the 
appliance  as  originally  fumishea  was  not  a 
suitable  one;  (2)  that  it  was  not  worn  out 
or  rendered  defective  by  being  used;    (3) 


the  men  and  material  assigned  for  it.  But 
if  he  simply  employed  them  to  work  under 
his  direction,  giving  them  no  charge  or  re- 
sponsibility in  regard  to  the  result  to  be  ac- 
complished, or  the  appliances  to  be  used, 
that  responsibility  remained  with  him.  The 
negligence  of  fellow  workmen  for  which  the 
master  is  held  to  be  exempt  ^m  liability  is 
negligence  in  respect  to  that  which  the 
workmen  undertook  or  were  set  to  do. 

b.  Wliere  the  master  is  bound  to  furnish 
the  appliance. 

Whether  an  appliance  is  permanent  or 
temporary,  if  it  is  the  duty  of  the  master  to 
furniah  it  his  liability,  as  before  stated,  re- 
mains unchanged .  by  the  fact  that  it  was 
prepared  by  a  fellow  servant  of  an  injured 
employee. 

In  Sanborn  v.  Madera  Flume  &  Tradinsf 
Co.  70  CaL  261,  11  Pac.  710,  when  a  sawmill 
was  nearly  completed  it  was  discovered  that 
there  was  no  "sword,"  an  appliance  for  en- 
tering the  cut  made  by  the  saw  to  keep  it 
from  closing  up  and  pinching  the  saw  as  the 
timber  moved  througn.  A  ^mporary  sword 
was  put  in  by  the  orders  of  the  master's 
superintendent.  This  was  unsuitable  and 
caused  a  servant  to  be  hurt.  The  defense 
that  the  appliance  was  put  in  by  a  fellow 
servant  of  the  injured  employee  was  not 
sustained.  The  court  said  the  master  could 
not  devest  himself  from  liability  for  not 
furnishing  safe  machmery  by  leaving  the 
performance  of  that  duty  to  his  servants. 

In  Nixon  v.  Selby  Smelting  &  Lead  Co. 
102  Cal.  458,  36  Pac.  803,  a  workman  was 
burned  by  acid  through  the  breaking  of  a 
defective  waste  hose  extemporized  by  his 
foreman  for  temporary  use.  It  was  held 
that,  although  otherwise  a  fellow  servant  of 
the  injured  workman,  in  so  far  as  he  was 
authorized  and  employed  to  prepare  and  fur- 
nish the  machinery  or  appliance  with  which 
other  servants  were  to  work,  the  foreman 
represented  the  master,  and  his  negligence 
in  the  performance  of  these  services  was 
the  negligence  of  the  master. 

In  Bums  v.  Sennett,  99  Cal.  363,  33  Pac. 
016,  a  stevedore  was  injured  by  the  breaking 
4L.R.A.(N.S.) 


of  a  rope  used  in  fastening  up  a  hoisting  ap- 
paratus, the  break  being  due  to  the  fact 
that  the  rope  was  improperly  protected  from 
chafing.  It  was  held  to  be  a  question  of 
fact  for  the  jury  whether  the  temporary 
adjustment  of  the  gear  and  tackle  uMd  for 
discharging  and  loading  ships  was  the  duty 
of  the  master  stevedore,  or  whether  the 
master  undertook  to  furnish  only  suitable 
rope,  blocks,  and  other  material  for  that 
purpose. 

In  McNamara  ▼.  MacDonough,  102  GaL 
575,  36  Pac.  941,  the  master  was  held 
liable  for  injury  to  a  brick  layer,  due  to  the 
falling  of  a  defective  scaffold  erected  by  a 
carpenter  in  the  pay  of  the  master.  The 
court  said  that  the  law  of  fellow  servants 
had  no  proper  application  to  the  carpenter 
who,  in  constructing  the  scaffold,  repre- 
sented the  master,  whose  duty  it  was  to  ex- 
ercise ordinary  care  in  furnishing  for  the 
injured  servant  safe  machinery  and  appli- 
ances with  which  he  was  to  work ;  and  that 
the  carpenter's  relation  to  the  master  while 
constructing  the  scaffold  was  that  of  vice 
principal,  and  not  that  of  a  fellow  servant 
with  the  injured  employee,  even  though  his 
work  promoted  the  erection  of  the  building. 

In  Higgins  v.  Williams,  114  Cal.  176,  45 
Pac.  1041,  a  trench  digi^er  was  hurt  by  a  de- 
fective hoisting  machine  prepared  by  his 
foreman,  who  had  authority  to  direct  and 
discharge  the  men  employed  in  the  work.  It 
was  urged  that  the  plaintiff  was  injured 
through  the  fault  of  a  fellow  servant,  and 
therefore  could  not  recover.  The  court  held 
that,  in  preparing  the  machine,  the  fore- 
man was  not  the  fellow  servant  of  the  in- 
jured employee,  but  the  representative  of 
the  master,  who  was  responsible  for  his  neg- 
ligence. 

In  Pullman  Palace  Car  Go.  v.  Laack,  143 
111.  242,  18  L.R.A.  215,  32  N.  E.  285,  a  serv- 
ant was  injured  through  failure  of  the 
master  to  provide  a  stopcock  in  an  oil  pipe 
to  cut  off  the  flow  of  oil  in  case  of  fire.  The 
fact  that  the  pipes  were  prepared  by  the 
fellow  servants  of  the  injured  workman  was 
held  not  to  relieve  the  master  from  liability. 
If  they  were  fellow  servants  in  their  ordi-. 
nary  work,  they  were  held  not  to  be  servants 
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tbat  the  only  appliance  provided  for  the 
work  the  plaintiff  was  doing  was  the  5-8 
ehaina;  (4)  that  the  defendant  did  not  fur- 
nish a  sufficient  supply  of  suitable  appli- 
ances for  the  work  the  plaintiff  was  then 
doing;  or,  (5)  if  the  appliance  was  not  fur- 
nished as  a  completed  whole,  that  the  de- 
fendant failed  to  furnish  suitable  materials 
out  of  whi#ta  to  make  it. 

Clark  V.  Souie,  137  Mass.  380;  Spicer  ▼. 
South  Boston  Iron  Co.  138  Mass.  426;  Moy- 
nihan  v.  Hills  Co.  146  Mass.  686,  4  Am.  St. 
Rep.  348,  16  N.  £.  574;  Twomey  v.  Swift, 
163  Mass.  273,  39  N.  £.  lOlS;  Graham  v. 
Badger,  164  Mase.  42,  41  N.  £.  61;  Brady 
V.  Norcross,  172  Mass.  331,  52  N.  £.  628. 

It  is  no  defense  to  this  action  to  say  that 


the  defective  condition  of  this  appliance,  or 
of  the  others  which  were  furnished,  was  due 
to  the  negligence  of  Cordoza  in  making  and 
adapting  them  for  use  in  the  defendant's 
business  because  the  jury  mi^t  have  found 
otherwise,  and,  even  if  it  was  due  to  that, 
Cordoza,  in  doing  this  work,  was  not  a  fel- 
low servant  of  the  plaintiff,  but  a  servant 
of  the  defendant,  for  whose  conduct  it  is  re- 
sponsible. 

Moynihan  v.  Hills  Co.  supra. 

Whether  the  plaintiff,  under  all  the  cir- 
cumstances, exercised  due  care,  wae  for  the 
jury  to  decide. 

Spicer  ▼.  South  Boston  Iron  Co.  and  Gra- 
ham v.  Badger,  supra;  Crowley  v.  Cutting, 
165  Mass.  436,  43  N.  £.  107. 


in  the  preparation  of  the  particular  appli- 
ance. The  court  said  that  the  liability  of 
the  master  did  not  depend  upon  who  per- 
formed the  duty,  but  upon  the  existence 
of  the  duty  itself,  which  the  master  must 
perform ;  and  that  he  could  not,  by  delegat- 
ing it  to  another,  absolve  himself  from 
liability  for  its  nonperformance. 

In  Donnelly  v.  Booth  Bros.  &  H.  I.  Granite 
Co.  90  Me.  110,  37  Atl.  874,  it  was  held  that 
where  it  was  the  duty  of  a  master  to  furnish 
a  safe  platform  for  loaam^  a  vessel  he  could 
not  escape  liability  for  injury  to  a  servant, 
caused  by  the  falling  of  the  platform,  al- 
though the  accident  was  due  to  defective 
rigging  put  up  by  fellow  servants  of  the  in- 
jured employee. 

In  Lawless  ▼.  Connecticut  River  R.  Co. 
136  Mass.  1,  it  was  said  to  be  the  duty  of  a 
railroad  company  to  furnish  its  employees 
with  a  suitable  engine,  and  that  it  did  not 
necessarily  discharge  that  duty  by  intrust- 
ing it  to  suitable  servants  or  agents,  but 
was  responsible  for  the  negligence  or  want  of 
ordinary  care  of  such  servants  or  agents  in 
the  performance  of  the  duty  required  of  them. 
Such  servants  or  agents,  in  the  performance 
of  this  duty,  were  not  the  fellow  servants  of 
the  injured  employee,  but  were  charged  with 
the  duty  required  of  the  master. 

In  Moynihan  v.  Hills  Co.  146  Mass.  586,  4 
Am.  St.  Rep.  348,  16  N.  £.  574,  the  master, 
who  was  not  a  mechanic,  and  who  knew 
nothing  of  machinery,  left  the  rebuilding  of 
certain  machines  entirely  to  his  head  ma- 
chinist. After  their  completion  an  employee, 
while  running  one  of  the  machines,  was  hurt 
by  the  breakinf^  of  a  defective  rod,  which 
had  been  made  in  the  reconstructed  machine 
to  carry  double  the  weight  intended  by  the 
original  maker.  It  was  held  that  the  recon- 
struction of  the  machines  was  part  of  the 
master's  duty,  for  the  negligent  performance 
of  which  he  could  not  escape  liability  by  em- 
ploying another  person  to  represent  him. 

In  White  v.  William  H.  Perry  Co.  190 
Mass.  99,  76  N.  E.  512,  a  servant  engaged  in 
loading  a  car  with  rails  was  hurt  through 
the  slipping  of  a  sleeper  which  formed  part 
of  a  temporary  platform  for  his  use  while 
working  on  the  job.  The  platform  was  neg- 
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ligently  put  up  under  the  direction  of  the 
master's  superintendent  or  foreman.  The 
plaintiff  recovered,  and  the  court  said  it  was 
competent  for  the  jury  to  find  that  the  plat- 
form, though  temporary  in  its  nature,  was 
an  appliance  provided  by  the  master 
through  its  superintendent,  for  the  use  of 
the  men  engaged  in  loading  the  car. 

In  Kelly  y.  Erie  Teleg.  &  Teleph.  Co.  84 
Minn.  321,  26  N.  W.  706,  the  court,  uphold- 
ing a  verdict  against  a  master  in  favor  of  a 
servant  hurt  by  the  fall  of  a  telegraph  pole 
improperly  set  in  the  ground  under  the  di- 
rection of  the  master's  foreman,  said  that  a 
servant  to  whom  the  master  left  the  duty 
of  furnishing  safe  machinery  or  instrumen- 
talities for  other  servants  to  work  with  was 
not,  in  the  matter  of  performing  that  duty, 
a  fellow  servant  of  such  other  servants,  in 
the  sense  that  would  prevent  them  recover- 
ing from  the  master  for  injuries  sustained 
in  consequence  of  negligence  of  a  fellow 
servant. 

In  Jones  v.  St.  Louis,  N.  &  P.  Packet  Co. 

43  Mo.  App.  398,  the  master  was  held  liable 
to  a  servant  for  an  injury  due  to  a  gangway 
defectively  constructed  by  his  fellow  serv- 
ants. The  duty  to  furnish  safe  appliances 
was  held  to  be  absolute  in  its  nature  and 
personal  to  the  master,  to  the  extent  of 
using  due  csre  to  accomplish  that  end.  It 
was  therefore  immaterial  to  what  grade  of 
servants  he  delegated  its  performance,  as 
the  particular  agent,  employee,  or  servant 
to  whom  he  delegated  it  became  for  that 
reason,  and  as  to  it,  his  vice  principal,  and 
was  taken  out  of  the  category  ot  fellow 
servants  in  respect  to  any  other  servants 
who  were  injured  through  the  defectiveness 
of  the  appliance. 

In  Cole  V.  Warren  Mfg.  Co.  63  N.  J.  L.  626, 

44  Atl.  647,  a  certain  support  to  a  perma- 
nent scaffold  was  not  replaced  upon  the  re- 
construction of  a  mill  in  which  it  was  used, 
and  in  consequence  a  servant  was  hurt. 
The  court  held  that,  even  if  in  the  recon- 
struction of  the  mill  the  element  of  com- 
mon employment  existed,  it  would  not  help 
the  master,  as  his  duty  to  furnish  a  safe 
scaffold  was  one  that  could  not  be  dele- 
gated. 
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was  bound  to  do  when  it  furnished  a  compe- 
tent smith  with  sufficient  materials,  and 
that  making  a  link  was  one  of  those  trans- 
itory' adjustments  which  the  defendant  had 
no  personal  duty  to  see  carefully  performed. 
The  judge  was  right  in  ruling  the  other  way 
and  making  the  defendant  personally  re- 
sponsible for  the  use  of  due  care  in  prepar- 
ing a  safe  appliance  for  the  plaintiff's  use. 
The  chain  was  a  permanent  instrumental- 
ity, intended  and  provided  for  the  very  pur- 
pose for  which  it  was  used  when  it  broke. 
The  plaintiff  was  not  applying  it  to  a  spe- 
cial, temporar}'  use  which  might  have  been 
in  excess  of  even  its  expected  powers.  Har- 
nois  v.  Cutting,  174  Mass.  398,  54  N.  E. 
842.  The  chain  was  not  one  of  those 
small  things  that  would  be  going  through  a 


rapid  course  of  wearing  out  and  replacement, 
as  to  which  it  might  and  would  be  left  to 
the  judgment  of  the  plaintiff  and  his  fellow 
servants  to  decide,  when  one  was  to  be  dis- 
carded, so  long  as  the  defendant  kept  a  stock 
of  sound  ones  within  reach.  Miller  v.  New 
York.  N.  II.  &  H.  R.  Co.  175  Masa.  363,  56 
N.  E.  282;  Tiamois  v.  Cutting,  supra. 
This  was  a  more  important  matter.  In  a 
practical  and  business  sense  the  chain  used 
was,  or  might  be  found  to  have  been,  the 
only  one  within  reach.  It  was  not  worn 
out,  but  broke  in  consequence  of  inherent 
defects  that  could  and  should  have  been 
avoided  in  the  manufacture,  and  that  could 
not  be  found  out  later.  As  to  permanent 
appliances  in  general,  of  course  the  fact 
that  the  proximate  cause  of  the  damage  was 


painters  as  a  completed  structure,  but  left 
the  makinfl;  of  it  to  the  painters  themselves, 
he  is  not  uable  for  the  killing  of  a  painter 
through  the  breaking  of  a  defective  rope 
used  by  a  fellow  servant  of  the  intestate. 
Adasken  ▼.  QilDert,  165  Mass.  443,  43  N.  E. 
199. 

In  Brady  v.  Norcross,  172  Mass.  331,  52  N. 
£.  528,  a  painter  was  hurt  by  a  fall,  due  to 
a  defective  bracket,  of  part  of  a  temporary 
staging  on  which  he  was  at  work,  and  which 
had  been  put  up  by  a  carpenter  on  the  same 
job.  The  court  held  that  the  master  could 
not  be  held  liable  where  the  evidence  did 
not  show  that  ne  had  furnished  the  staging 
as  a  structure;  or  that  he  assumed  to  exer- 
cise any  control  or  supervision  as  to  how  it 
should  be  built,  or  kept,  or  adapted  for  the 
work;  or  that  he  had  failed  to  furnish  a  suf- 
ficient quantity  of  suitable  materials,  or  had 
employed  improper  workmen. 

In  Hoar  v.  Merritt,  62  Mich.  386,  29  N.  W. 
15,  carpenters  built  a  scaffold  for  their  own 
use  in  the  erection  of  a  building,  and,  after 
they  got  through  with  it,  painters  employed 
in  the  same  building  Went  upon  it  m  the 
performance  of  their  work,  when  it  gave 
way  causing  one  of  them  to  be  hurt.  The 
master  was  held  not  liable.  The  court  said 
that  the  master  had  not  undertaken  to  build 
this  scaffold  for  the  use  of  the  painters,  and 
had  not  invited  them  to  go  upon  it.  It  was 
there  for  another  purpose,  and  it  was  the 
duty  of  the  painters  to  ascertain  if  it  would 
answer  their  purpose,  and  of  this  they  were 
better  qualified  to  judge  than  the  master. 

In  Beesley  v.  F.  W;  Wheeler  &  Co.  103 
Mich.  196,  27  L.R.A.  266,  61  N.  W.  658,  the 
erection  of  scaffolding  for  temporary  use  in 
the  building  of  a  ship  was  held  to  be  part  of 
the  work  undertaken  by  the  artisans  them- 
selves; so  that  the  master  was  not  liable  to 
a  servant  for  an  injury  due  to  its  defective 
construction. 

In  Landowski  v.  Chapoton.  137  Mich.  429, 
100  N.  W.  564,  the  master  was  held  not  lia- 
ble for  injury  to  a  brick  carrier,  due  to  the 
negligence  of  a  fellow  servant  in  putting 
together  a  scaffold  for  the  use  of  workmen. 

In  Marsh  v.  Herman,  47  Minn.  537,  50  N. 
W.  611,  a  master  was  held  not  liable  for  an 
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injury  to  a  servant,  due  to  the  breaking  of  a 
scaffold  defectively  put  up  by  a  fellow  serv- 
ant, where  it  was  part  of  the  work  of  the 
sen'airts  themselves  to  erect  the  scaffold. 

In  Oelschlegel  v.  Chicago  G.  VV.  R.  Co.  73 
Minn,  327,  76  N.  W.  56,  409,  the  master  was 
held  not  liable  for  injury  to  a  servant, 
caused  hv  the  breaking  of  a  defective  board 
in  a  scaffold  put  up  for  the  purpose  of  strip- 
ping a  locomotive,  the  master  having  fur- 
nished a  sufficient  quantity  of  safe  mate- 
rials. The  erection  of  the  scaffold  was  held 
to  be  part  of  the  work  of  the  employees 
themselves,  for  which  the  master  was  not 
responsible. 

In  Maher  v.  McGrath,  58  N.  J.  L.  469,  33 
Atl.  945,  a  master  was  held  not  liable  to  a 
servant  for  an  injury  due  to  the  fall  of  a 
temporary  scaffold  negligently  built  by 
masons  who  were  his  fellow  servants,  the 
platform  being  intended  to  be  raised  from 
time  to  time  by  the  workmen  themselves  as 
their  needs  required,  and  as  their  work  on 
the  building  in  which  it  was  used  pro- 
gressed. 

In  Olsen  v.  Nixon,  61  N.  J.  L.  671,  40  Atl. 
694,  the  master  was  held  not  liable  for  an 
injury  to  a  ship  carpenter  caused  by  the  fall 
of  a  scaffold  negligently  put  up  by  his  fel- 
low servants  for  carrying  on  their  work.  Tin* 
evidence  showed  that  the  master  had  not 
undertaken  to  furnish  the  scaffold  or  super- 
vise its  construction,  but  that  its  erection 
and  adjustment  to  the  needs  of  the  work 
was  a  part  of  the  service  exacted  of  the  car- 
penters by  the  master,  and  which  they  were 
accustomed  to  perform  in  the  regular  line 
of  their  duty. 

In  Pfeiffer  v.  Dialogue,  64  N.  J.  L.  707,  46 
Atl.  772,  the  master  was  held  not  responsible 
for  the  negligent  construction  of  a  tem- 
porary scaffold  by  fellow  servants  of  an  in- 
jured employee. 

In  Judson  v.  Clean,  116  N.  Y.  665,  22  K. 
E.  555,  it  was  tield  error  to  refuse  a  nonsuit 
where  an  action  for  damages  was  brought 
for  an  injury  to  a  servant,  due  to  the  fall' of 
a  scaffold  put  up  for  mason  work,  by  fellow 
servants. 

In  Butler  v.  Townsend.  126  N.  Y.  105.  26 
N.  E.  1017,  a  master  was  held  not  liable  for 
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the  negligence  of  a  fellow  servant  in  making 
them  is  no  defense.  Ryalls  v.  Mechanics' 
Millft,  150  Mass.  190,  194,  5  L.R.A.  667, 
22  N.  E.  766. 

It  18  argued,  also,  that  the  plaintiff  did  not 
use  due  oare.  As  to  his  not  getting  a  double 
chain  enough  has  been  said.  So  far  as  could 
be  told  by  inspection  this  chain  was  as  good 
as  any  other  single  chain.  Moreover  it  was 
the  only  one  conveniently  accessible.  It  is 
complained  that  the  plaintiff  did  not  use  a 
tag  rope.  but.  apart  from  the  evidence  that 
there  was  no  tag  rope  there,  there  was  evi- 
dence that  the  way  adopted  by  tne  plaintiff 
was  the  only  practical  way  of  doing  just 
what  the  plaintiff  was  ordered  to  do.  The 
fact  that  a  plaintiff  was  under  a  suspended 
weight  which  would  crush  him  if  it  fell  does 


not  establish  negligence  as  matter  of  law  in 
all  cases.  Spicer  v.  South  Boston  Iron  Co. 
138  Mass.  420;  Graham  v.  Badger,  164  Mass. 
42,  41  N.  £.  61.  In  this  case  the  plaintiiT 
would  have  been  safe  if  the  link  had  been 
made  of  new  iron,  as  on  the  plaintiff's  evi- 
dence it  should  have  been.  The  defendant  ■ 
excepted  to  the  statement  by  the  judge  in 
his  charge  that  tnere  was  no  evidence  which 
showed,  or  had  to  his  mind  any  tendency  to 
show,  that  there  was  any  neglect  on  the  part 
of  the  plaintiff  in  the  selection  of  this  in- 
strumentality. As  we  have  said,  this  was  a 
perfectly  correct  statement  of  the  testimony 
so  far  as  expressly  directed  to  that  point, 
and  we  do  not  think  it  necessary  to  say 
more  than  that  the  judge  immediately  added 
that  that,  of  course,  was  a  question  for  the 


injury  to  a  servant,  caused  by  the  negligence 
of  a  fellow^  servant  in  the  construction  of 
•^tagin<;  about  a  ship,  where  the  building  of 
the  staging  was  a  detail  of  the  servant's 
work- 
in  Kimmer  v.  Weber,  161  N.  Y.  417,  66 
Am.  St.  Rep.  630,  :(d  N.  £.  860,  Reversing 
81  Hun,  599,  30  N.  Y.  Supp.  1103,  the  mas- 
ter WU.S  held  not  liable  for  the  death  of  a 
mason,  who,  with  others,  made  use  of  an 
unsafe  scaffold  previously  put  up  by  plumb- 
ers for  their  own  use,  wliich  broke  and  let 
him  fall. 

In  McCone  v.  Gallagher,  1(5  App.  Div.  272, 
44  N.  Y.  Supp.  697,  it  was  held  tnat  a  mas- 
ter was  not  liable  for  injury  to  a  carpenter, 
eaui^ed  by  a  faultily  const  lucted  scaffold 
which  had  been  put  up  by  other  carpenters 
before  he  went  to  work.  The  court  held 
that,  as  the  master  did  not  undertake  to 
furnish  his  employees  a  completed  scaffold, 
he  had  discharged  his  duty  to  them  by  pro- 
viding safe  materials  out  of  whicn  it  might 
bebmlt. 

In  Richards  v.  Hayes,  17  App.  Div.  422,  45 
N.  Y.  Supp.  234,  the  court  said  that  the  duty 
to  furnish  proper  and  safe  implements  and 
appliances  existed  wherever,  from  the 
nature  of  the  work  to  be  done,  or  from  the 
position  that  was  required  to  be  taken  by 
the  employee  in  doing  the  work,  it  was  nec- 
essary that  such  appliances  should  be  fur- 
nished to  the  employee  before  he  could  do  the 
work  or  perform  the  services  which  he  was 
employed  to  do  or  perform.  But  where  it  ap- 
peared that,  as  a  part  of,  or  an  incident  to, 
the  work  which  the  employee  was  to  do, 
mch  employee  waa  required  to  erect  a  scaf- 
fold or  other  appliance  necessary  to  do  the 
work,  neglect  in  the  erection  of  such  scaf- 
fold was  not  a  neglect  to  perform  a  duty 
that  the  employer  owed  to  his  employee. 

In  Swain  v.  Brooklyn  Alcatraz  Asphalt 
Co.  57  App.  Div.  56,  68  N.  Y.  Supp.  50,  the 
master  was  held  not  liable  for  iniuxy  to  a 
servant,  due  to  the  faU  of  a  defectively  con- 
structed scaffold  used  in  the  work  of  tear- 
ing do¥m  and  reconstructing  a  ouilding.  The 
building  of  the  scaffold  was  held  to  be  a  de- 
tail of  the  servant's  work,  as  to  which  the 
foreman,  in  directing  and  assisting  in  its 
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building,  was  a  fellow  servant  of  the  injured 
employee. 

In  Banzhaf  v.  Ludwig.  28  Misc.  496,  5^^  N. 
Y.  Supp.  535,  Reversing  27  Misc,  821,  57  N. 
Y.  Supp,  828,  the  master  was  held  not  liable 
for  injury  to  a  carpenter,  caused  by  the  fall- 
ing of  a  temporary  scaffold  negligently  con- 
structed by  fellow  workmen,  on  the  ground 
that  it  was  not  the  duty  of  the  master  to 
furnish  a  completed  structure  as  an  ap- 
pliance for  the  work  upon  which  the  car- 
penters were  engaged,  but  that  his  duty  was 
fulfilled  when  he  had  furnished  safe  mate- 
rials, the  erection  of  the  scaffold  being  mere- 
ly a  detail  of  the  work  of  the  carpenters. 

In  McCormack  v.  Crawford,  4  N.  Y.  S.  R. 
835,  a  master  having  furnished  safe  mate- 
rials was  held  not  liable  for  the  negligent 
construction  of  scaffolding  by  his  servants 
as  part  of  their  work  in  laying  a  sewer. 

In  Thompson  v.  Libbev,  46  N.  Y.  S.  R. 
324,  19  N.  Y.  Supp.  680,  it  was  held  that  a 
carpenter  could  not  recover  from  the  em- 
ployer for  injuries  due  to  the  fall  of  a  plat- 
form negligently  constructed  inside  a  grain 
bin  by  a  fellow  servant,  where  it  was  part 
of  the  duty  of  the  carpenters  to  build  it. 

In  a  charge  to  a  jury  in  Da  vies  v.  Griffith, 
27  Ohio  L.  J.  180,  the  court  said  that  the 
liability  of  the  master  for  the  defective  con- 
struction of  a  scaffold  for  use  of  carpenters 
in  the  erection  of  a  building  depended  upon 
whether  the  servant  whose  negligence 
caused  the  injury  was  a  superior  of  the  in- 
jured employee,  or  was  his  fellow  servant. 
In  the  first  instance  the  master  would  be 
liable,  and  in  the  second  he  would  not.  The 
court  also  said  that,  if  the  jury  should  find 
that  the  neghgence  of  the  master  in  pro- 
viding and  keeping  in  use  insufficient  scaf- 
folding directly  contributed  to  the  servant's 
injury,  it  would  be  no  defense  that  the  neg- 
ligence of  a  fellow  servant  jointly  contrib- 
uted with  such  negligence  of  the  defendant 
to  cause  such  injury,  or  that  a  fellow  serv- 
ant of  the  injured  emplojee  inijirlit,  by  the 
exercise  of  ordinary  care  or  caution,  have 
prevented  the  injurv. 

In  Keystone  Bridge  Co.  v.  Newberry,  96 
Pa.  246.  42  Am.  Rep.  .>43,  a  servant  was  hurl 
by  the  breaking  of  an  apparatus  called  a 
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jury  upon  all  the  facts.    He  recurred  to  and 
reinforced  the  same  instruction  later. 

A  similar- answer  may  be  made  to  an  ex- 
ception to  the  judge's  saying  to  the  jury  that 
no  evidence  had  been  introduced  to  his  recol- 
lection that  there  was  any  other  tag  rope  on 
the  premises,  apart  from  the  one  belonging 
with  this  apparatus  in  use  by  the  plaintiff, 
as  to  which  it  was  in  dispute  whether  the 
rope  was  there  or  in  condition  to  be  used. 


The  whole  matter  was  left  to  the  jury. 
Moreover,  a  Judge  has  a  perfect  right,  to  say 
the  least,  to  state  his  memory  of  the  evi- 
dence to  the  jury.  Sewall  ▼•  Bobbins,  139 
Mass.  104,  168,  29  N.  E.  650;  Porter  ▼.  Sul- 
livan, 7  Gray,  441,  449.  We  have  examined 
all  the  exceptions  and  the  defendant's  brief, 
but  do  not  find  anything  further  that  calls 
for  special  remarks. 
Bxceptions  overruled. 


trussed  plank,  which  was  used  in  the  work 
of  putting  up  the  roof  of  a  building.  It  was 
made  imder  the  direction  of  a  gang  boss, 
who  was  a  fellow  servant  of  the  injured  em- 
ployee. The  master  was  held  not  liable  on 
the  ground  that  the  construction  of  the  ap- 
paratus was  merely  a  detail  of  the  work  of 
the  servants  themselves. 

In  Ross  V.  Walker,  139  Pa.  42,  23  Am.  bt. 
Rep.  160,  21  Atl.  159,  the  master  was  held 
not  liable  for  injury  to  a  bridge  builder,  due 
to  a  defectively  constructed  scaffold.  The 
worK  was  said  to  belong  exclusively  to  the 
servants,  and  that  the  grade  of  the  servant 
to  whose  negligence  the  accident  was  due 
made  no  difference. 

In  Lambert  v.  Missisquoi  Pulp  Go.  72  Vt. 
278,  47  Atl.  1085,  the  master  was  held  not 
liable  to  a  carpenter  for  injury  caused  by 
the  fall  of  a  staging  improperly  constructed 
by  workmen  before  the  injured  carpenter 
went  on  the  job.  It  was  said  to  be  an  In- 
st ru  mentality  to  be  provided  by  the  work- 
men themselves  for  carrying  on  their  work. 

And  where  part  of  a  staging  was  con- 
structed by  the  master,  but  the  servant  was 
hurt  by  the  fall  of  another  part  of  it,  which 
was  built  by  the  servants  themselves,  the 
master  was  held  not  liable.  Garrow  v.  Mil- 
ler, 72  Vt.  284,  47  Atl.  1087. 

A  master,  not  having  undertaken  to  fur- 
nish scaffolding  in  an  adjusted  condition,  is 
not  liable  to  a  servant  for  injury  caused  by 
its  negligent  construction  by  a  fellow  serv- 
ant. Met^ler  v.  McKenzie,  34  Wash.  470, 
76  Pac.  114. 

In  Ferguson  v.  Gait  Public  School  Board, 
27  Out.  App.  Rep.  480,  a  master  was  held 
not'  liable  for  injury  to  a  laborer  engaged  in 
carrying  mortar  to  a  mason,  where  he  was 
hurt  by  the  falling  of  a  gangway  negligently 
put  up  by  the  mason.  Under  the  common 
law  the  mason  and  his  helper  were  said  to 
be  fellow  servants,  for  the  negligence  of 
whom  the  nuister  was  not  answerable. 

In  Callan  v.  Bull,  113  CaL  693,  45  Pac. 
1017,  a  master  was  held  not  liable  for  injury 
to  a  servant  due  to  a  defective  bent  used  in 
constructing  a  jetty,  where  he  and  his  fel- 
low servants  were  hired  to  build  the  jetty. 

In  Leishman  v.  Union  Iron  Works  (Cal.) 
83  Pac.  30^  it  was  held  that  where  a  contract 
of  employment  required  that  flasks  for  mak- 
ing castings  should  be  constructed  by  em- 
ployees of  a  molding  department,  and  the 
master  had  furnished  safe  materials  with 
which  to  do  the  work  and  competent  serv- 
ant to  do  it,  he  was  not  liable  for  an  in- 
jury due  to  a  defective  flask  put  together 
by  a  fellow  servant  of  the  injured  employee. 
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In  Harkins  v.  Standard  Sugar  Refinery, 
122  Mass.  400,  a  master  was  held  not  liable 
where  a  servant  was  hurt  through  the 
breaking  of  a  defective  rope  furnished  by  a 
rigger,  who  was  his  fellow  servant,  and 
who,  under  the  terms  of  his  contract,  was  to 
furnish  his  own  rigging. 

In  Lindvall  v.  Woods,  41  Minn.  212,  4 
L.R.A.  793,  42  N.  W.  1020,  a  common  labor^^r 
was  hurt  by  the  fallinff  of  a  badly  con- 
structed temporary  trestle  used  in  grading 
a  railroad.  The  parts  of  the  trestle  were 
made  by  one  of  the  workmen  under  the  di- 
rection of  a  foreman,  who  had  charge  of  the 
whole  work.  The  master  was  held  not  lia- 
ble on  the  ground  that  the  building  of  the 
trestle  was  as  much  a  part  of  the  construc- 
tion of  the  road  as  the  grading  itself,  and 
the  master's  duty  therefore  ended  with  the 
furnishing  of  safe  materials. 

Another  action  was  afterwards  brought 
on  the  same  facts  in  the  Federal  courts,  and 
the  opposite  conclusion  was  rcMu^ed  in 
Woods  V.  Lindvall,  1  C.  C.  A.  37,  4  U.  S. 
App.  49,  48  Fed.  62.  In  the  latter  ease  it 
was  held  that  the  master  had  not  left  the 
construction  of  the  trestle  to  the  laborers 
themselves,  but  had  intrusted  it  to  the  care 
of  the  foreman,  who  was  in  this  respect 
his  representative,  and  not  a  fellow  serv- 
ant of  the  injured  employee.  In  other 
words,  the  courts  simply  differed  on  the 
question  whether  it  was  the  master's  duty 
to  furnish  the  trestle  as  a  completed  ap- 
pliance, and  not  as  to  the  effect  upon  the 
rule  of  the  fact  that  the  defective  appliance 
was  prepared  by  a  fellow  servant,  where  it 
was  not  the  duty  of  the  master  to  furnish 
the  appliances. 

In  Eraser  v.  Red  River  Lumber  Co.  45 
Minn.  235,  40  N.  W.  785,  a  lumber  scaler  was 
hurt  by  the  breaking  of  a  defective  board 
projecting  from  a  pile  of  lumber  as  a  step 
for  use  of  workmen  in  ascending  the  lumber 
pile.  These  and  similar  steps  were  made  by 
the  men  while  piling  the  lumber.  The  mas- 
ter was  held  not  liable  on  the  ground  that 
these  stops  were  made  by  fellow  servants  of 
the  scaler  as  an  incident  of  their  work. 

In  Fukare  v.  Kerbaugh  (N.  J.  L.)  61  Atl. 
376,  a  master  wa?  held  not  responsible  to  a 
servant  for  the  negligent  construction,  by  a 
fellow  servant,  of  a  temporary  platform 
upon  a  trestle  work  used  in  making  a  rail- 
road embankment. 

d.    Where  the  master  takes  it  upon  himself 
to  furnish  the  appliance. 

Sometimes  the  master  undertakes  to  fur- 
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nish  his  servants  a  completed  appliance, 
which  ordinarily  he  is  not  Dound  to  do.  If 
he  does  not  leave  such  a  detail  of  the  serv- 
ant's work  to  the  sen^ants  themselves,  he 
ii  responsible  to  an  employee  for  an  injury 
mused  by  the  negligence  of  a  coemployee  in 
the  construction  of  the  appliance. 

In  Sims  v.  American  Steel  Barge  Co.  66 
Minn.  68,  45  Am.  St.  Rep.  451,  57  N.  W.  322, 
a  master  employed  a  gang  of  scaffold  build- 
ers, who  were  hired  for  no  other  purpose.  He 
was  held  liable  for  their  negligence  in  the 
construction  of  a  scaffold  which  was  the 
cause  of  an  injury  to  an  employee  whose 
work  required  him  to  use  it.  The  scaffold 
builders  were  held  not  to  be  fellow  servants 
of  the  injured  employee. 

In  a  dissenting  opinion  in  Blomquist  v.  Chi- 
cago. M.  &  St.  P.  R.  Go.  60  Minn.  426,  62  N. 
W.  818,  Canty,  J.,  said  that  the  court,  in  the 
last-mentioned  case,  simply  held  that  the 
rtervants  employed  by  the  same  common  mas- 
ter in  different  departments  of  the  same 
works  were  not  fellow  servants,  and  that 
the  master  was  liable  for  the  negligence  of 
a  servant  in  one  department,  resulting  in 
injury  to  the  servant  in  another  department. 
The  court,  he  said,  had  often  repudiated 
that  doctrine. 

In  Blomquist  ▼.  Chicago,  M.  &  St.  P.  R. 
Co.  supra,  it  appeared  that  a  common  la- 
liorer  was  sent  upon  a  temporary  platform  to 
turn  the  handle  of  a  derrick.  The  platform 
had  been  faultily  put  together  under  the  di- 
rection of  a  foreman  in  charge  of  the  work, 
and  toppled  over  under  the  weight  at- 
tempted t-o  be  lifted  by  the  derrick.  The  in- 
jured servant  had  no  part  in  the  building  of 
the  platform.  The  master  was  held  liable 
OB  the  ground  that  he  had  withdrawn  all 
discretion  from  the  men  composing  the  der- 
rick crew  as  to  where  and  how  the  derrick 
should  be  erected,  and  had  invested  the  fore- 
man with  full  power  to  devise  plans  for  the 
structure,  and  complete  \M>ntrol  over  the 
whole  matter.  The  place,  the  plan,  uid  the 
manner  of  putting  up  the  appliances  had 
been  especially  and  unconditionally  dele- 
gated to  the  foreman,  which  distinguished 
the  case  from  Lindvall  v.  Woods,  41  Minn. 
212.  4  L.R.A.  7»3,  42  N.  W.  1020,  ttupra,  c. 
In  s  dissenting  opinion  Canty,  J.,  took  the 
position  that  the  master's  liability  depend- 
ed upon  the  question  whether  the  foreman 
was  vice  principal  or  not, — not  upon  the 
question  whether  the  master  had  under- 
taken to  furnish  the  appliances, — and 
whether  he  was  vice  principal  depended 
upon  the  fact  whether  there  was  a  disparity 
between  him  and  the  injured  servant,  either 
of  knowledge  or  skill;  if  there  was  a  dis- 
parity, he  was  vice  principal,  for  whose  acts 
the  master  was  liable,  if  not,  he  was  a  fel- 
low servant,  in  which  case  the  master  would 
not  be  responsible.  The  existence  of  such 
disparity  of  either  or  both  kinds  was  a  ques- 
tion of  fact  for  the  jury,  the  burden  being 
upon  the  party  asserting  the  disparity  to 
prove  it. 

In  Arkerson  v.  Denaison,  117  Mass.  407,  it 
was  held  that,  when  the  preparation  of  the 
appliances  was  neither  intrusted  to,  nor 
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assumed  by,  workmen,  the  master  might  be 
held  guilty  of  negligence  if  defective  appli- 
ances were  furnished,  even  though  the  work- 
men themselves  were  employed  in  the  prep- 
aration of  them.  In  such  case,  negligence 
appearing,  it  was  a  question  of  fact  for  the 
jury  whether  that  negligence  was  in  re- 
spect of  what  was  done  or  undertaken  by  the 
fellow  workmen,  or  was  the  negligence  of 
the  master.  It  was  held  to  be  a  question 
of  fact  whether  the  erection  of  staging  used 
by  bricklayers  was  left  to  th«»  bricklayers 
themselves,  or  whether  the  master  kept  this 
work  within  his  own  control.  In  the  form- 
er case  the  court  said  he  would  not  be  lia- 
ble for  negligence  of  a  fellow  servatit  of  the 
injured  employee;  in  the  latter  case  he 
would. 

In  Colton  V.  Richards,  123  Mass.  484,  the 
court  said  that,  where  the  master  under- 
took the  business  of  furnishing  a  com- 
pleted staging  for  the  use  of  his  workmen, 
it  miglit  be  true  that  the  exercise  of  due 
care  in  selecting  men  and  materials  would 
not  always  satisfy  the  obligation  assumed. 
It  might  still  be  his  duty,  especially  when 
he  superintended  the  work  himself,  to  see 
that  the  completed  structure  was  in  itself 
reasonably  safe  and  fit  for  the  uses  to  which 
it  was  devoted. 

n.  Effect  of  employer's  liability  acts. 

It  is  intended  in  this  note  only  to  refer  to 
employer's  liability  statutes  modifying  the 
common-law  rules,  above  discussed,  where 
such  statutes  have  been  construed  by  the 
courts.  These  statutes  are  held  not  to  take 
away  the  common-law  remedy,  but  to  en- 
large the  employer's  responsibility  in  cer- 
tain instances,  giving  the  employee  a  stat- 
utory action.  In  Ferguson  v.  Gait  Public 
School  Board,  27  Ont.  App.  Rep.  480,  a  mas- 
ter was  held  not  liable  for  injury  to  a 
mason's  helper,  caused  by  the  falling  of  a 
gangway  negligently  put  up  by  the  mason. 
It  was  sought  to  hold  the  employer  liable 
under  the  workmen's  compensation  for  in- 
juries act  (Ont.  Rev.  Stat.  chap.  160),  which 
makes  him  responsible  for  an  injury  caused 
to  a  workman  (|  3,  subsec.  1),  by  reason  of 
any  defect  in  the  condition  or  arrangement 
of  the  ways,  work,  machinery,  plant,  build- 
ings, or  premises  connected  with,  intended 
for,  or  used  in  the  business  of,  the  employ- 
er; or  ("subseo.  2)  by  reason  of  the  negli- 
gence of  any  person  in  the  service  of  the  em- 
ployer, who  has  any  superintendence  in- 
trusted to  him,  whilst  in  the  exercise  of  such 
superintendence."  The  gangway,  however, 
was  held  not  to  be  a  'Sray"  within  the 
meaning  of  the  act,  and  the  mason  not  to 
be  a  person  whose  orders  in  respect  to  the 
building  of  the  gangway  the  helper  was 
bound  io  obey. 

In  Ryalls  v.  Mechanics'  Mills,  160  Mass. 
190,  5  L.R.A.  667,  22  N.  E.  766,  it  was  said 
that,  by  I  1  of  the  English  employei-s*  lia- 
bility act  (43  &  44  Vict.  chap.  42)',  provid- 
ing that  when  "personal  injury  is  caused  to 
a  workman  (1)  by  reason  of  any  dofect  in 
the    condition    of    the     •    •    •    machinery 
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.  •  •  used  in  the  business  of  the  employ - 
er,     .     .     .    the    workman  shall 

have  the  same  right  of  compensation  and 
remedies  against  the  employer  as  if  the 
workman  had  not  been  a  workman  of,  nor  in 
the  service  of,  the  employer,  nor  engaged  in 
his  work;"  and  by  S  2,  which  goes  on  to  say 
that  he  shall  not  be  entitled,  "under  this 
act/'  to  any  right  of  compensation  or  rem- 
edy against  the  employer;  and  by  subsec.  1 
of  S  1,  which  declares  that,  "unless  the  de- 
fect therein  mentioned  arose  from,  or  had 
not  been  discovered  or  remedied  owing  to, 
the  negligence  of  the  employer,  or  of  some 
person  in  the  service  of  the  employer,  and 
intrusted  by  him  with  the  duty  of  seeing 
that  the  .  .  .  machinery  .  .  .  [was] 
in  proper  condition," — ^it  was  not  intended  to 
codify,  as  well  as  to  enlarge,  a  rule  of  the 
common  law,  and  to  make  all  actions  by 
workmen  for  defects  in  machinery  stat- 
utory. It  purported,  at  most,  only,  among 
other  things,  to  do  away  with  the  defense 
that  the  defect  was  due  to  the  negligence  of 
the  person  intrusted  by  the  master  with 
the  supervision  of  the  machinery,  and  that 
he  was  the  plaintiff's  fellow  servant. 

The  Massachusetts  employers'  liability 
act  of  1887,  chap.  270,  which  provides  that, 
when  personal  injury  is  caused  to  an  em- 
ployee, who  is  himself  in  the  exercise  of  due 
care,  etc.,  by  reason  of  any  defect  in  the 
condition  of  the  machinery,  etc.,  "which 
arose  from,  or  had  not  been  discovered  or 
remedied  owing  to,  the  negligence  of  the 
employer,  or  any  person  in  the  service  of  the 
employer  and  intrusted,"  etc.,  the  employee 
shall  have  the  samp  right  of  compensation 
and  remedies  against  the  employer  as  if  he 
were  not  an  employee,  etc.,— -does  not  take 
away  or  abridge  the  servant's  common -law 
riprht  of  action.  The  purport  of  the  whole  is 
only  to  abolish,  perhaps,  the  defense  of  im- 
plied assumption  of  risks,  and  certainly  that 
of  negligence  of  a  fellow  servant.  Ryalls  v. 
Mechanics'  Mills,  supra. 

In  Prendible  v.  Connecticut  River  Mfg.  Co. 
160  Mass.  131,  35  N.  £.  675,  it  was  held  com- 
petent for  the  jury  to  find  that  a  movable 
staging,  put  up  by  the  side  of  a  wood-pile 
to  enable  workmen  to  pile  up  wood,  was, 
when  erected,  a  part  of  the  ways,  "^orks,  or 
machinery  of  the  master  within  the  mean- 
ing of  the  employers'  liability  act  1887, 
chap.  270,  §  1,  els.  1,  2;  and,  as  it  appeared 
that  it  was  negligently  constructed  under 
orders  of  a  superintendent,  the  master  was 
held  liable  for  a  resulting  injury  to  a  wood 
piler.  The  clauses  referred  to  impose  liabil- 
ity on  the  master  for  injury  to  workmen. 
*'Subsec.  1.  By  reason  of  any  defect  in  the 
condition  of  the  ways,  works,  or  machinery 
connected  with,  or  used  in  the  business  of, 
the  employer,  which  arose  from,  or  had  not 
been  discovered  or  remedied  owing  to,  the 
negligence  of  the  employer,  or  of  any  person 
in  the  service  of  the  employer  and  intrusted 
by  him  with  the  duty  of  seeing  that  the 
ways,  works,  or  machinery  were  in  proper 
condition;  or,  subsec.  2,  by  reason  of  the 
negligence  of  any  person  in  the  service  of  the 
employer,  intrusted  with  and  exercising  tu- 
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perintendence,  whose  sole  or  principal  duty  H 
that  of  superintendence;  [or,  in  the  absence 
of  such  superintendent,  of  any  person  acting 
as  superintendent  with  the  authority  or  con- 
sent of  such  employer]."  The  bracketed 
words  were  inserted  by  Mass.  Stat.  1894, 
chap.  499,  S  1. 

In  Copithome  ▼.  Hardy,  173  Mass.  400,  63 
N.  £.  915,  it  was  held  that,  under  the  em- 
ployers' liability  act  of  1887,  chap.  270,  a 
master  was  liable  for  injury  to  a  servant  by 
a  fall  of  shafting  defectively  fastened  up  by 
a  carpenter,  who  attended  to  that  kind  of 
work  under  the  orders  of  the  master's  super- 
intendent. The  court  said  that  this  case  did 
not  belong  to  that  transitory  class  for  which 
the  nwster  was  not  responsible  beyond  fur- 
nishing a  choice  of  proper  materials  or  in- 
strumentalities, and  that  the  jury  was  war- 
ranted in  finding  that  it  was  one  of  those 
permanent  arrangements,  as  to  which  the 
duty  of  the  employer  could  not  be  delegated 
according  to  tne  well-known  common-law 
distinction,  or  under  the  statute;  that,  if 
it  was  a  defect,  it  was  a  defect  in  the  ways, 
works,  and  machinery. 

In  Button  v.  Holdrook,  C.  &  D.  Contract- 
ing Co.  139  Fed.  734,  the  court  said  that 
under  the  labor  law  of  New  ifork,  chap.  416, 
Laws  1897,  f  18,  which  provides  that  "a 
person  employing  or  directing  another  to 
perform  la«or  of  any  kind  in  the  erection, 
repairing,  altering,  or  painting  of  a  house, 
building,  or  structure,  shall  not  furnish  or 
erect,  or  cause  to  be  furnished  or  erected, 
for  the  performance  of  such  labor,  scaffold- 
ing, hoists,  stays,  ladders,  or  other  mechan- 
ical contrivances  which  are  unsafe,  unsuit- 
able, or  improper,  and  which  are  novt  so  con- 
structed, placed,  and  operated  as  to  give 
proper  protection  to  the  life  and  limb  of  a 
person  so  employed  or  engaged;"  and  S  19, 
which  provides  that  "all  swinging  and  sta- 
tionary scaffolding  shall  be  so  constructed 
as  to  bear  four  times  the  maximum  weight 
required  to  be  depenaent  therefrom,  or 
placed  thereon,  when  in  use,"  etc., — there 
was  no  doubt  that  a  positive  prohibition 
was  laid  upon  the  master,  without  exception 
on  account  of  the  carelessness  of  his  serv- 
ant: but  t\\At  the  act  did  not  require  the 
master,  after  furnishing  a  safe  scaffold,  to 
see  that  his  servants  used  proper  care  in 
removing  it  and  in  re -erecting  it. 

A  scaffolding  used  to  enable  a  servant  to 
hang  shafting  is  not  used  "in  the  erection, 
repairing,  altering,  or  painting  of  a  house, 
building,  or  structure,"  within  the  meaning 
of  the  statute.  Sohapp  v.  Bloomer,  181  X. 
Y.  125,  73  N.  E.  563. 

In  Stokes  v.  New  York  L.  ins.  Co.  98  N. 
Y.  Supp.  135,  a  servant,  who  was  one  of  a 
corps  of  men  hired  to  clean  and  keep  a  build- 
ing in  repair,  was  hurt  by  the  falling  of  a 
temporary  platform,  an  appliance  negligent- 
ly put  up  on  horses  by  fellow  servants.  It 
was  held  that  he  could  not  recover  under 
Ifi  18  and  19,  chap.  415.  Laws  of  1897,  under 
the  ruHnef  ojf  the  last-mentioned  case. 

The  labor  law  of  1897,  chap.  415,  fH  18  and 
19,  enlarged  the  duty  of  the  master  or  em- 
ployer, and  extended  it  to  responsibility  for 
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tkie  aaiety  of  the  scaffold  itself,  and 
tH\»  loT  tbc  want  of  care  in  the  details 
of  its  eonBtmetion.  Section  18  is  a  positive 
probibition  laid  upon  the  master,  without 
exception  on  account  of  his  ignorance  or 
the  carelesaness  of  hit  servants.  Stewart 
V.  Ferguson,  164  N.  Y.  553,  58  N.  E.  662. 

The  role  that  the  duty  of  a  master  to  his 
servants,  where  the  details  of  the  construc- 
tion of  a  scaffold  for  their  use  have  been  in- 
trusted to  his  servants,  is  fully  performed 
by  the  furnishing  of  proper  materia  I  r  for 
the  construction  of  a  scaffold,  has  been 
changed  by  §  18  of  the  labor  law.  Hollo  way 
V.  McWilliams,  97  App.  Div.  360,  80  N.  Y. 
Supp.  1074. 

H.  C.  S. 


MMNESOTA  SUPREME  COURT. 

RE  MILLERS'  &  MANUFACTURERS'  IN- 
SURANCE COMPANY. 

G.  W.  PARSONS,  et  al..  Claimants,  Appts. 

<—  Minn.  — ,  106  N.  W.  485.) 

Insurance — title — ^leaaehold. 

1.  A  fire  insurance  policy  for  $3,000  is- 
sued January  21,  1903,  for  a  ffross  premium, 
was  apportioned  upon  a  building,  stock,  of- 
fice supplies,  etc  Neither  written  applica- 
tion nor  oral  representation  was  made  by  the 
applicant,  and  no  inquiries  were  made  by  the 
company.  The  policy,  as  delivered  and  re- 
tained, provided:  "This  policy  .  .  . 
shall  be  void  ...  if  the  interest  of  the 
insured  be  other  than  unconditional  and  sole 
ownership,  or  if  the  subject  of  the  insurance 
be  a  building  on  ground  not  owned  l^  the 
insured  in  fee  simple." 

The  building  stood  on  leased  ground.  A 
fire  occurred  August  21,  1903,  and  the  loss 
was  apportioned  upon  the  building,  stock, 
machinery,  boiler,  and  engine  house.  The 
company  first  learned  that  the  building 
stood  on  leased  ground  on  September  16, 
1903,  and  never  offered  or  refused  to  return 
the  premium  which  had  been  paid.  The 
company  became  insolvent,  and,  in  an  action 
against  the  receivers,  the  trial  court  denied 
the  plaintiff  any  relief,  but  directed  the  re- 
ceivers to  return  the  premium. 

Held,    (1)   that  the  provision  with  refer- 

Headnotes  by  Eluott,  J. 


ence  to  ownership  and  title  applied  to  the 
existing    conditions,    and    not    to    future 
changes  in  title. 
Same— duty  to  diaclose. 

2.  It   was  incumbent  upon  the   appli- 
cant to  disclose  the  nature  of  his  title. 
Same— conditionft— notice. 

3.  The  insured,  by  accepting  the  policy 
in  question,  is  charged  with  notice  of  its 
contents,  and  is  bound  by  its  conditions. 
Same— waiver. 

4.  The  company,  by  issuing  the  policy 
without  inquiry,  did  not  waive  the  condi- 
tions as  to  title  and  ownership. 

Same — ^facta  known. 

5.  An  insurance  company  cannot  take 
advantage  of  a  condition  in  its  policy  to 
avoid  payment  of  a  loss,  when  the  facts 
which  by  its  terms  invalidate  the  policy 
were  known  to  it  or  its  agent  when  it  issued 
the  policy.  But  this  rule  has  no  application 
when  the  facts  were  not  known.  What  is 
not  known  cannot  be  waived. 

Same — ^failure    to    attach — return    of    pre- 
mium. 

6.  When  a  policy  of  insurance  never  at- 
taches, and  no  risk  is  assumed,  the  insured 
may  recover  back  the  premiums,  unless  he 
has  been  guilty  of  fraud,  or  the  contract  is 
illegal  and  he  is  in  pari  delicto.  But  the 
insurer  is  not  obliged  to  return,  or  offer  to 
return,  the  premiums  which  have  been  paid 
voluntarily  before  notice  of  the  fact  that 
the  policy  is  not  in  force,  as  a  condition 
precedent  to  availing  itself  of  its  defense  to 
an  action  on  the  policy. 

Same — entire  contract. 

7.  The  c*ontract  is  entire,  and  the  in- 
crease of  moral  hazard,  caused  by  the  condi- 
tion of  the  title  to  the  land  upon  which  the 
building  stood,  affected  the  entire  property 
which  was  destroyed. 

(January  12.  1906.) 

APPEAL  by  claimants  from  an  order  of 
the  District  Court  for  Hennepin  County 
disallowing  their  claim  against  the  assets  of 
an  insolvent  insurance  company.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  A.  Kerr  and  Brown  &  Kerr,  for 
appellants: 

The  condition  of  the  policy,  in  the  absence 
of  any  written  application  or  inquiry  or 
representation  as  to  title,  does  not  apply  to 


Case  Note. — Conditions  in  policy  with  re- 
spect to  title  as  affected  by  failure  of  in- 
surer to  make  inquiries,  in  the  absence  of 
representations  by  the  insured. — The  discus- 
sion of  the  question  of  the  effect  of  the 
failurp  of  the  insurer  to  make  inquiries,  on 
conditions  in  the  policy  with  respect  to  title 
in  the  absence  of  representations  by  the  in- 
sured, in  the  opinion  in  the  case  in  hand, 
is  so  full*  and  the  citation  of  decisions 
therein  is  so  oopioiu,  that  any  annotation 
of  the  subject  would  involve  needless  repeti- 
tion. 
4L.R.A.(N.S.) 


The  choice  to  be  made  between  the  con- 
flicting views  of  the  courts  that,  on  the  one 
hand,  the  insurer  will  be  presumed  to  have 
written  the  policy  on  its  own  knowledge  and 
hence  to  have  waived  the  conditions  which 
would  invalidate  the  policy,  and  that,  on  the 
other  hand,  in  issuing  the  policy  without 
inquiry  it  is  to  be  deemed  to  rely  on  such 
conditions  to  protect  its  interests,  depends 
on  the  extent  to  which  each  commends  itself 
to  the  individual  idea  of  juatice. 


232 


MINNESOTA  SUPREME  CX)URT. 


Jah^ 


eonditiona  existing  at  the  time  of  issuing 
the  policy. 

McMaster  v.  New  York  L.  Ins.  Co.  183  U. 
S.  25.  4«  L.  ed,  64,  22  Sup.  Ct.  Rep.  10; 
Thompson  v.  Phenix  Ins.  Co.  138  U.  S.  287, 
54  L.  ed.  408,  10  Sup.  Ct.  Rep.  1019;  First 
Nat.  Bank  v.  Hartford  F.  Ins.  Co.  95  U.  S. 
673,  24  L.  ed,  563 ;  Hoose  v.  Prescott  Ins.  Co. 
84  Mich.  309,  11  L.R,A.  346,  47  N.  W.  587; 
Hall  V.  Niagara  F.  Ins.  Co.  93  Mich.  184,  1« 
L.R.A.  136,  32  Am.  St.  Rep.  497,  63  N.  W. 
728;  Dooly  v.  Hanover  F.  Ins.  Co.  16  Wash. 
155,  58  Am.  St.  Rep.  26,  47  Pac.  507;  Moro- 
tock  Ins.  Co.  V.  Rodefer,  92  Va.  747,  53  Am. 
St.  Rep.  848,  24  S.  E.  393;  Manhattan  F. 
Ins.  Co.  V.  Weill,  28  Gratt.  389,  26  Am.  Rep. 
364;  Philadelphia  Tool  Co.  v.  British  Amer- 
ican Assur.  Co.  132  Pa.  236,  19  Am.  St.  Rep. 
696,  19  Atl.  77;  Western  &  A.  Pipe  Lines  v. 
Home  Ins.  Co.  145  Pa.  346,  27  Am.  St.  Rep. 
703,  22  Atl.  665;  Miotke  ▼.  Milwaukee  Me- 
chanics* Ims.  Co.  113  Mich.  166,  71  N.  W.  463; 
Lycoming  F.  Ins.  Co.  v.  Jackson,  83  111.  302, 
25  Am.  Rep.  386;  Manchester  Fire  Assur. 
Co.  V.  Abrams,  32  C.  C.  A.  426,  61  U.  S. 
App.  276,  89  Fed.  932;  Morrison  v.  Tennes- 
see M.  &  F.  Ins.  Co.  18  Mo.  262,  59  Am.  Dec. 
299;  Hanover  F.  Ins.  Co.  v.  Bohu,  48  Neb. 
743,  58  Am.  St.  Rep.  719,  67  N.  W.  774; 
Quarrier  v.  Peabody  ins.  Co.  10  W.  Va.  507, 
27  Am.  Rep.  582;  Wright  v.  Fire  Ins.  Co.  12 
Mont.  474,  19  L.R.A.  211,  31  Pac.  87;  Sharp 
v.  Scottish  Union  &  Nat.  Ins.  Co.  136  Cal. 
542,  69  Pac.  253,  615;  Lancashire  Ins.  Co.  v. 
Monroe,  101  Ky.  i2,  39  S.  W.  434;  Wood,  Ins. 
H  212,  p.  617;  May,  Ins.  If  207;  Vankirk  v. 
Citizens'  Ins.  Co.  79  Wis.  627,  48  N.  W.  798; 
German  Mut.  Ins.  Co.  v.  Niewedde,  11  Ind. 
App.  624,  39  N.  E.  534. 

The  insurer  is  held  to  have  known  and 
waived  the  conditions  relied  on  by  way  of 
defense. 

Clark  V.  Manufacturers'  Ins.  Co.  8  How. 
235,  12  L.  ed.  1061;  O'Brien  v.  Ohio  Ins.  Co. 
62  Mich.  131,  17  N.  W.  726;  Insurance  Co. 
of  N.  A.  V.  Bachler,  44  Neb.  64»,  62  N.  W. 
911;  Vankirk  v.  CHtizens'  Ins.  Co.  supra; 
Washington  3klill8  Emery  Mfg.  Co.  v.  Wey- 
mouth &  B.  Mut.  F.  Ins.  Go.  135  Mass.  503; 
Philadelphia  Tool  Co.  v.  British  American 
Assur.  Co.  and  Manchester  Fire  Assur.  Co.  v. 
Abrams,  8upra, 

By  failing  to  tender  back  the  premium 
promptly  upon  learning  the  condition  of  the 
title  the  insurer  waived  the  condition  it  re- 
lies upon. 

First  Nat.  Bank  v.  Manchester  Fire  Assur. 
Co.  64  Minn.  99,  66  N.  W.  136;  Schreiber  v. 
(lerman- American  Hail  Ins.  Co.  43  Minn.  367, 
46  N.  W.  708:  First  Nat.  Bank  v.  Lancashire 
Ins.  Co.  65  Minn.  462,  68  N.  W.  1;  Phoenix 
Ins.  Co.  V.  Spiers,  87  Ky.  286,  8  S.  W.  456; 
Phenix  Ins.  Co.  ▼.  Covey,  41  Neb.  724,  60  N. 
W.  12;  Kfthnutz  y.  Northern  Mut.  Ins.  Co. 
4L.R.A.(N.a) 


186  Pa.  571,  40  Atl.  816;  Moffiu  v.  Phenix 
Ins.  Co.  11  Ind.  App.  233,  38  N.  E.  835;  Com- 
mercial Assur.  Co.  V.  New  Jersey  Rubber  Co, 
61  N.  J.  Eq.  446,  49  Atl.  165;  Joliffe  v  IMad- 
ison  Mut.  Ins.  Co.  39  Wis.  Ill,  20  Am.  Rep. 
38;  New  York  L.  ins.  Co.  v.  Eggleston,  96 
U.  S.  572,  24  L.  ed.  Wl ;  Lyon  v.  Traveler*' 
Ins.  Co.  66  Mich.  141,  64  Am.  Rep.  864,  20 
N.  W.  829;  Mississippi  Home  Ins.  Co.  ▼. 
Dobbins,  81  Miss.  623,  39  So.  505. 

Mr.  H.  V.  Mercer,  for  respondents: 

The  insured  must  himself  disclose  the  ti- 
tle if  it  be  not  as  covenanted. 

Wierengo  v.  American  F.  Ins.  Co.  98  Mich. 
621.  67  N.  W.  833;  Diflfenbaugh  v.  Union  F. 
Ins.  Co.  150  Pa.  270,  30  Am.  St.  Rep.  805,  24 
Atl.  745;  Waller  v.  Northern  Assur.  Co.  2 
McCrary,  637,  10  Fed,  232;  Syndicate  Ins. 
Co.  V.  Bohn,  27  L.R.A.  614,  12  C.  C.  A.  531,  27 
U.  S.  App.  564,  65  Fed.  165;  Columbian  Ins. 
Co.  V,  LawTcnce,  2  Pet.  25,  L.  ed.  35;  Car- 
penter V.  Providence  Washington  Ins.  Co.  16 
Pet.  495.  10  L.  ed.  1044;  New  iork  L.  Ins. 
Co.  v.  Fletcher,  117  U.  S.  519,  29  L.  ed.  934, 
0  Sup.  Ct.  Rep.  837;  i*'uller  v.  Phtenix  Ins. 
Co.  61  Iowa,  350,  16  N.  W.  273;  Waller  v. 
Northern  Assur.  Go.  64  Iowa,  101,  19  N.  W, 
866 ;  llenuing  v.  Western  Assur.  Co.  77  Iowa, 
319,  42  i\.  W.  308;  Liverpool  &  G.  W.  Stoani 
Co.  V.  Phenix  ins.  Co.  129  U.  S.  397,  32  L.  ea. 
788,  9  Sup.  Ct.  Rep.  469;  Collins  v.  St.  Paul 
F.  &  M.  Ins.  Co.  44  Minn.  440,  46  N.  W.  906 ; 
Pelican  Ins.  Co.  v.  Smith,  92  Ala.  428,  9  So. 
327;  Weed  v.  London  &  L.  F.  Ins.  Co.  116  N. 
Y.  106,  22  N.  E.  229;  Liberty  Ins.  Co.  v. 
Boulden,  96  Ala.  608,  11  So.  771;  Brown  v. 
Commercial  F.  Ins.  Co.  86  Ala.  189,  6  So,  500: 
Phoenix  Ins.  Co,  v.  Public  Parka  Amusement 
Co.  63  Ark.  187,  37  S.  W.  959;  Dumas  v. 
North westeni  Nat.  Ins.  Co.  12  App.  D.  C. 
245,  40  L.R,A,  358;  Orient  Ins,  Co.  v.  Wil- 
liamson, 98  Ga.  464,  25  S,  £.  560;  Crikelair 
V.  Citizens'  Ins.  Co,  168  III.  309.  61  Am.  St. 
Rep.  119,  48  N.  E.  167;  Geiss  v.  Franklin  Ins. 
Co.  123  Ind.  172,  18  Am,  St.  Rep.  .324,  24  N. 
E.  99;  Rosenstock  v.  Mississippi  Home  Ins. 
Co.  82  Miss.  674,  36  So.  309;  Westchester  F. 
Ins.  Co.  v.  Weaver,  5  L.R.A.  478,  17  Atl.  40 1, 
18  Atl.  1034;  Citizens'  F.  Ins.  Secur.  &  I^nd 
Co.  V.  Doll,  36  Md.  89,  6  Am.  Rep.  360;  Bar- 
nard V.  National  F.  Ins.  Co.  27  Mo.  App.  26 ; 
Grigsby  V.  German  Ins.  Co.  40  Mo,  App.  276; 
Hinman  v.  Hartford  F.  Ins,  Co.  36  Wis.  159; 
McFet  ridge  v,  Phenix  Ins.  Co.  84  Wis.  200. 
54  N,  W.  326, 

Wliere  the  contract  has  the  provisions  con- 
tained in  this  policy  the  contract  can  be 
waived  only  as  provided  therein. 

Johnson  v,  American  Ins.  Co.  41  Minn.  306, 
43  N.  W.  69;  Goldin  v.  Northern  Assur.  Co. 
46  Minn.  471,  40  X.  W.  246;  Northern  Aasur. 
Co.  V,  Grand  View  Bldg.  Asso.  183  U.  S.  308, 
46  L.  ed.  213,  22  Sup.  Ct,  Rep.  133. 
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Elliott,  J.,  delivered  the  opinion  of  the 
court: 

Tliis  is  an  appeal  from  an  order  of  the  dia- 
trict  court  approving  and  confirming  the 
action  of  the  receivera  of  the  Bfillera*  &  Man- 
ufacturers' Insurance  Company  in  disallow- 
iag  the  claim  of  Parsons,  Rich,  Sc  Company 
against  the  insolvent  corporation.  The  facts 
upon  which  the  claim  against  the  company 
arose  are  practically  agreed  upon  by  the 
parties.  The  policy  was  issued  June  21,  1903, 
and  by  its  terms  insured  the  firm  of  Par- 
sons, iiich,  &  Company  against  loss  or  dam- 
age by  fire  upon  the  property  described 
tiierein  in  the  sum  of  $1,000  from  the  date 
thereof  until  May  20,  1904.  On  February 
20,  1904,  the  insurance  company  became  in- 
solvent, and  Freeman  Jt*,  Lane  and  Hugh  V. 
Mercer  were  appointed  receivers.  A  fire  oc- 
curred on  August  21,  1903,  and  the  property 
covered  by  the  policy  was  partially  de- 
stroyed. A  claim  was  duly  made  and  filed 
with  and  disallowed  by  the  receivers.  It  is 
conceded  that  if  there  is  any  liability  on  the 
part  of  the  company  or  the  receivers  it  is 
for  the  sum  of  $830. 

The  policy  in  question  covered  a  brick  and 
frame  building  and  additions  thereto,  located 
upon  certain  lots  in  Newton,  Iowa,  and  used 
by  the  insured  in  connection  with  its  manu- 
facturing business.  It  also  covered  the  stock 
and  machinery  described  in  detail  in  th« 
policy.  The  policy  contained  the  following 
provisions :  "This  entire  policy  shall  be  void 
if  the  insured  has  concealed  or  misrepre- 
sented, in  writing  or  otherwise,  any  material 
fact  or  circumstance  concerning  this  insur- 
ance or  the  subject  thereof;  or  if  the  inter- 
est of  the  insured  in  the  property  be  not 
truly  stated  herein;  or  in  case  of  fraud  or 
false  swearing  by  the  insured  touching  any 
matter  relating  to  this  insurance  or  the  sub- 
ject thereof,  whether  before  or  after 
loffs.  .  .  .  This  entire  policy,  unless 
otherwise  provided  by  agreement  indorsed 
thereon,  or  added  thereto,  shall  be  void  .  . 
.  if  the  interest  of  the  insured  be  other 
than  unconditional  and  sole  ownership,  or  if 
the  subject  of  insurance  be  a  building  on 
ground  not  owned  by  t^he  insured  in  fee  sim- 
ple. .  .  .  This  policy  is  made  and  ac- 
cepted subject  to  the  foregoing  stipulations 
and  conditions  together  with  such  other  pro- 
vifiions,  agreement,  or  condition  as  may  be 
indorsed  thereon,  or  added  thereto,  and  no 
officer  or  agent  or  other  representative  of 
this  company  shall  have  power  to  waive  any 
provision  or  condition  of  this  policy  except 
such  as  by  the  terms  of  this  policy  may  be 
the  subject  of  agreement  indorsed  hereon  or 
added  hereto,  and  as  to  such  provisions  and 
conditions  no  officer,  agent,  or  representa- 
tive shall  have  such  power  or  be  deemed  or 
held  to  have  waived  such  provisions  or  con- 
4L.R.A.(N.8.) 


ditions  unless  such  waiver,  if  any,  shall  be 
written  upon  or  attached  hereto,  nor  shall 
any  privilege  or  permission  affecting  the  in- 
surance under  this  policy  exist  or  be  claimed 
by  the  insured  unless  so  written  or  at- 
tached." 

No  written  application  was  made  for  the 
insurance,  and  no  written  or  oral  represen- 
tations of  any  kind  or  character  were  made 
by  the  applicant.  When  the  policy  was  is- 
sued, and  until  the  time  of  the  trial,  the 
title  to  the  lots  upon  which  the  Insured 
building  was  situated  was  not  in  Parsons, 
Rich,  &  Company,  but  was  in  George  W. 
Parsons.  This  fact  was  not  known  to  the 
insurance  company  or  to  any  of  its  agents  or 
representatives  imtil  after  the  loss.  The  fire 
occurred  August  21,  1903,  and  it  appears 
from  a  letter  written  by  the  adjuster  of  the 
company  that  the  actual  condition  of  the 
title  was  known  to  the  company  on  Septem- 
ber 16,  1903.  The  company  and  the  receiv- 
ers refused  to  pay  the  loss,  but  never  re- 
turned, or  offered  to  return,  or  expressed  a 
willingness  to  return  or  account  for,  the 
amount  of  the  premiums  which  had  been 
paid  by  the  claimant.  On  appeal  to  the  di.s- 
trict  court  the  action  of  the  receivers  was 
approved  and  confirmed,  but  the  court  di- 
rected that  the  receivers  return  to  the  claim- 
ant the  amount  which  the  company  had  re- 
ceived as  premium  under  the  contract. 

The  appellant  contends:  (1)  That,  in  the 
absence  of  any  inquiry  or  application  or  rep- 
resentation, the  tondition  in  the  policy  ns  io 
title  and  ownership  did  not  apply  to  the 
then  existing  condition  of  the  title,  but  re- 
ferred only  to  subsequent  cnanges  in  the 
title.  (2)  That  under  the  circumstances  the 
insurer  should  K>e  held  to  have  known  of  tne 
actual  condition  of  the  title,  and  to  have 
waived  the  provisions  of  the  policy  with  ref- 
erence to  sole  title  and  ownership  at  the 
time  of  the  issuance  of  the  policy.  (3)  That 
the  policy  was  at  the  most  only  voidable  at 
the  option  of  the  insurer,  and  if  it  elected 
to  declare  it  void  the  declaration  must  re- 
late back  to  the  inception  of  the  contract 
and  be  accompanied  by  a  return  or  tender  of 
the  premium  which  bad  been  received;  that 
by  failing  to  promptly  tender  back  the  pre- 
mium upon  learning  the  condition  of  the 
title  the  insurance  company  waived  its  right 
to  insist  upon  the  condition.  (4)  That  the 
condition  is  ambiguous,  and  not  applicable 
to  a  policy  which  covers  both  stock  and 
buildings. 

1.  The  policy  provides  that  "this  entire 
policy  .  .  .  shall  be  void  .  .  .  if 
the  interest  of  the  insured  be  other  than  un- 
conditional and  sole  ownership,  or  if  the 
subject  of  insurance  be  a  building  on  ground 
not  owned  by  the  insured  in  fee  simple." 
There  are  some  authorities  which  hold  that 
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this  provision  refers  only  to  subsequent 
changes  in  the  title,  but  they  rest  upon  an 
unnatural  construction  of  the  language  of 
the  policy.  The  words  used  refer  to  the  pres- 
4^nt,  and  not  to  the  future,  and  the  condi- 
tions relate  to  facts  as  they  exist  at  the 
date  of  the  policy.  Rosenstock  v.  Mississip- 
pi Home  Ins.  Co.  82  Misb.  678,  35  So.  309; 
Liverpool  &  L.  &  G.  Ins.  Co.  v.  Cochran,  77 
Miss.  34,  78  Am.  St.  Rep.  524,  26  So.  932; 
Manhattan  F.  Ins.  Co.  v.  Weill,  28  Gratt. 
389,  26  Am.  Rep.  364;  Collins  v.  London  As- 
sur.  Corp.  165  Pa.  298,  30  Atl.  924.  The  en- 
tire policy  is  not  set  out  in  the  record,  but 
we  presume  that  it  contains  the  usual  pro- 
visions with  reference  to  the  effect  of  alien- 
ation and  change  of  title.  The  contract  was 
made  in  Iowa,  and  the  form  commonly  in 
use  in  that  state  provides  that  it  "shall  be 
void  if  any  change  or  diminution  other  than 
by  the  death  of  the  insured  take  place  in 
the  interest,  title,  or  possession  of  the  sub- 
ject of  the  insurance."  The  legal  effect  of 
future  changes  in  the  title  is  provided  for  by 
this  provision,  and  the  provisions  relating  to 
title  and  ownership  refer  to  conditions  at 
the  time  of  the  inception  of  the  contract. 
It  will  be  noted  that  in  Hoose  v.  Prescott 
Ins.  Co.  84  Mich.  309,  11  L.R,A.  340,  47  N. 
W.  587,  cited  by  appellant,  the  condition 
was  that  the  policy  should  be  void  "if  any 
change  take  place  in  the  title,"  etc.  The 
court  held  tnat  the  language  of  the  policy  it- 
self referred  the  condition  to  matters  aris- 
ing after  the  insurance  went  into  effect. 

2.  The  form  of  policy  now  in  common  use 
requires  the  insured  to  disclose  the  extent 
and  nature  of  his  interest  in  the  property, 
as  it  is  a  matter  which  largely  influences 
underwriters  in  taking  or  rejecting  risks  and 
estimating  and  figuring  premiums.  Therefore 
a  provision  that  the  policy  shall  be  void  if 
the  insured  is  not  the  sole  and  unconditional 
owner  of  the  property  is  reasonable  and  will 
be  g^ven  full  force  and  effect,  unless  it  is 
waived  by  some  act  on  the  part  of  the  in- 
surer. Phoenix  Ins.  Co.  v.  Public  Parks 
Amusement  Co.  63  Ark.  187,  37  S.  W.  959; 
Bast  Texas  F.  Ins.  Co.  v.  Brown,  82  Tex.  631, 
18  S.  W.  713;  Dow  v.  National  Assur.  Co.  26 
R.  L  379,  67  L.RJ^.  479,  106  Am.  St.  Rep. 
728,  58  Atl.  999.  But  it  is  contended  that, 
where  the  policy  is  issued  by  an  insurance 
company  without  a  written  application,  the 
company  must  be  held  to  have  waived  the 
condition  of  the  policy  as  to  title  and  own- 
ership. This  does  not  appear  to  be  an  open 
question  in  this  jurisdiction,  as  we  have  in 
two  instances  held  contrary  to  the  appel- 
lant's contention. 

In  McFarland  v.  St.  Paul  F.  &  M.  Ins.  Co. 
46  Minn.  519,  49  N.  W.  253,  the  policy  was 
issued  without  a  written  application,  and 
without  inquiry  by  the  agent  of  the  insur- 
4L.R.A.(N.S.) 


ance  company  or  representations  by  the  in- 
sured.   It  contained  a  provision  to  the  ef- 
fect that,  if  the  insured  should  keep  or  use 
gasolene    upon    the   premises   without   the 
written  permission  of  the  insurer,  the  policy 
should  be  void.    It  was  contended  that,  when 
an  insurance  company  issues  a  fire  policy 
without  inquiry  or  without  application  or 
representations,  it  waives  knowledge  as  to 
any  existing  use  of  the  property  which  it 
could  have  ascertained  by  reasonable  inves- 
tigation although  by  the  terms  of  the  policy 
such  a  use  is  expressly  prohibited,  and  there 
is  nothing  about  the  description  of  the  prop- 
erty which  necessarily  implies  or  indicates 
that  it  may  ue  used  in  a  prohibited  way.     But 
the  court  said:  "The  defendant  insured  the 
plaintiff's  dwelling  house  upon  an  express 
condition  that  the  use  of  gasolene  should 
terminate  the  contract.     .    .     .     The  gen- 
eral rule  ia  well  stated  to  be  that  where 
there  is  no  application  the  insured  is  bound 
by  the  conditions  found  in  the  policy,  which 
he  has  accepted  and  retained  without  objec- 
tion.    Swan  V.  Watertown  F.  Ins.  Co.  96 
Pa.  37;  May,  Ins.  |  167.    Exceptions  may  be 
found  to  this  rule,  but  there  are  none  which 
can  be  of  service  to  appellant;  for  the  policy 
alone,  unmodified  by  representations  or  in 
any  other  manner,  was  the  contract  existing 
between  the  parties.    The  conclusive  effect 
of  a  condition  in  an  insurance  policy  under 
like  circumstances  was  in  fact  determined  in 
the  recently  decided  case  of  Collins  v.  St. 
Paul  F.  &  M.  Ins.  Co.  44  Minn.  440,  46  N.  W. 
906."    In  the  case  cited,  the  policy  contained 
a  condition  precisely  like  that  in  the  one 
now  under  consideration.     The  action  was 
brought  to  reform  the  policy.     "Even  if  so 
reformed," .  said  Chief  Justice  GilfiUan,  ''no 
recovery  could  be  uad,  for  the  policy  pro- 
vides that  the  company  shall  not  be  liable 
'if  the  interest  of  the  assured  in  the  property 
is  not*  one  of  aosolute  and  sole  ownership:* 
and  it  appeared  beyond  controversy  that  the 
plaintiff  had  only  a  life  interest  in  the  prop- 
erty.   Of  course  she  had  an  insurable  inter- 
est, but  that  interest  was  not  insured.    The 
policy  expressly  excluded  from  its  operation 
any   interest  other  than  the  absolute  and 
sole   ownership."     In  the   McFarland   Case 
attention  was  called  to  the  fact  there  was 
no  attempt  on  the  trial  of  the  Collins  Case 
to  show  that  the  plaintiff's  application  for 
insurance     contained     any     questions     or 
answers  in  respect  to  the  title.    The  right  to 
the  recovery  was  successfully  resisted  by  the 
insurance  company  solely  on  the  conditions 
of  the  policy. 

It  is  claimed  that  the  company  waived  the 
right  to  insist  upon  the  breach  of  condition 
by  issuing  the  policy  without  making  full 
inquiries  as  to  the  true  facts.  We  are  un- 
able to  see  any  grounds  for  either  a  waiver 
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or  an  estoppel  in  the  facta  discloaed  by  this 
record.  A  waiver  means  the  intentional  re- 
linquishment of  a  known  right.  Dawson  v. 
bhiUock,  29  Minn.  191,  12  N.  W.  526;  Frasei 
V.  ^tna  L.  Ins.  Go.  114  Wis.  510,  523,  00  N. 
W.  476.  As  said  in  Stackhouse  v.  Barnston, 
10  Yes.  Jr.  466,  a  mere  waiver  signifies  noth- 
ing more  that  an  expression  of  an  intention 
not  to  insist  upon  a  known  right.  In  War- 
ren ▼.  Crane,  50  Mich.  300,  15  N.  W.  465,  it 
was  said  that  waiver  is  a  voluntary  act,  and 
implies  an  election  by  the  party  to  dispense 
with  something  of  value,  or  to  forego  some 
advantage  which  he  might  at  his  option  have 
demanded  and  insisted  on.  Both  intent  and 
knowledge,  actual  or  constructive,  of  the 
tacts,  are  therefore  essential  elements. 
Schreiber  v.  German- American  Hail  Ins.  Go. 
13  Minn.  367,  45  N.  W.  708;  Pence  v.  Lang- 
don,  99  U.  S.  578,  25  L.  ed.  420.  The  intent 
may  be  inferred  from  facts  and  circum- 
stances, as  well  as  found  in  declarations  of 
the  parties,  and  the  knowledge  may  also  be 
either  actual  or  constructive,  Fraser  v. 
.£tna  L.  Ins.  Go.  114  Wis.  510,  90  N.  W.  476. 
Bnt,  as  said  in  St.  Paul  F.  &  M.  Ins.  Go.  v. 
Parsons,  47  Minn.  352,  50  X.  W.  240:  "Nor, 
in  general,  where  the  facts  do  not  constitute 
an  estoppel,  shouiu  one  who  neither  knows 
the  fact  of  the  forfeiture  nor  is  chargeable 
with  fault  in  not  Knowing  it  be  held  to  have 
waived  the  same  by  acts  or  conduct  not  in- 
tended to  have  such  an  effect." 

There  are  many  cases  relating  to  insur- 
ance in  which  waiver  has  been,  either  inten- 
tionally or  through  a  failure  to  distinguish 
between  two  entirely  different  things,  con- 
fused or  identified  with  estoppel.  Indeed, 
^ime  writers  seem  to  imply  that  the  words 
"waiver"  and  ''estoppel"  lose  their  legal 
meaning  as  soon  as  they  are  invoKed  in  cases 
Itetween  the  parties  to  a  contract  of  insur- 
ance. Mr.  Justice  Field  in  Globe  IMut.  L. 
Ins.  Co.  V.  Woltf,  95  U.  S.  326,  24  L.  ed.  387, 
said:  **The  doctrine  of  waiver,  as  asserted 
against  insurance  companies  to  avoid  the 
strict  enforcement  of  conditions  contained 
in  their  policies,  is  only  another  name  for 
the  doctrine  of  estoppel.  It  can  only  be  in- 
voked where  the  conduct  of  the  companies 
has  been  such  as  to  induce  acti<m  in  reliance 
upon  it;  and  where  it  would  operate  as  a 
fraud  upon  the  assured  if  they  were  after- 
wards allowed  to  disavow  taeir  conduct  nni 
enforce  the  conditions."  See  also  May,  Ins. 
$$  469,  607.  Waiver  and  estoppel  are  treated 
as  the  same  thing  in  Union  Nat.  Bank  v. 
Manhattan  L.  Ins.  Go.  52  La.  Ann.  36,  26  So. 
SOO.  In  Grabbs  v.  Farmers'  Mut.  F.  Ins.  Asso. 
125  N.  C.  389,  34  S.  E.  503,  it  was  said  that 
an  implied  waiver  is  in  the  nature  of  an  es- 
toppel iff  pais.  In  Northern  Assur.  Co.  v. 
Grand  View  Bldg.  Asso.  183  U.  S.  308,  339, 
46  L.  ed.  213,  226,  22  Sup.  Gt.  Rep.  133,  144, 
4LJUI.W.S.) 


the  court  quoted  the  following  language  of 
Justice  Sharswood  from  Elliott  v.  Lycoming 
County  Mut.  Ins.  Go.  66  Pa.  22,  5  Am.  Rep. 
323:  "Undoubtedly,  if  the  company,  after 
notice  or  knowledge  of  the  over  insurance, 
treated  the  contract  as  subsisting  by  making 
and  collecting  assessments  under  it  from  the 
assured,  they  could  not  afterwards  set  up  its 
forfeiture.  It  would  be  an  estoppel,  which 
is  the  true  ground  upon  which  the  doctrine 
of  waiver  in  such  cases  rests."  In  Rice  v. 
Fidelity  &  D.  Co.  43  G.  G.  A.  270,  278,  103 
Fed.  427,  Judge  Sanborn  said:  ^'But  a  waiv- 
er is  either  the  result  of  an  intentional  re- 
linquishment of  a  known  right  or  an  estop- 
pel from  enforcing  it.  To  constitute  a  waiv- 
er there  must  be  an  intention  to  relinquish 
the  right,  or  there  must  be  words  or  acts  cal- 
culated .to  induce  the  other  contracting  party 
to  believe,  and  which  deceived  him  into  the 
belief,  that  the  holder  of  the  right  has  aban- 
doned it;  and  the  party  deceived  must  have 
acted  on  his  belief,  so  that  an  assertion  of 
the  right  will  inflict  upon  him  a  loss  he 
would  not  have  sustained  if  its  holder  had 
not  appeared  to  relinquish  it." 

In  some  cases  it  is  said  that  while  a  waiv- 
er of  forfeiture  need  not  be  based  od  a  tech- 
nical estoppel,  yet,  in  the  absence  of  an  ex- 
press waiver,  some  of  the  elements  of  estop- 
pel must  exist.  Armstrong  v.  Agricul- 
tural Ins.  Go.  130  N.  Y.  566,  29  N.  B. 
991;  Ronald  v.  Mutual  Reserve  Fund  Life 
Asso.  132  N.  Y.  378,  30  N.  E.  739;  Ger- 
mania  F.  Ins.  Co.  v.  Pitcher,  160  Ind.  392, 
64  N.  E.  922,  66  N.  E.  1003;  Gibson  Elec- 
tric Go.  V.  Liverpool  &  L.  &  G.  Ins.  Co.  159 
X.  Y.  418,  54  N.  E.  23.  Again,  it  has  been 
said  that  a  waiver  must  be  supported  by  an 
agreement  founded  on  valuable  considera- 
tion, or  the  act  relied  upon  must  be  such  as 
to  estop  a  party  from  insisting  upon  the 
performance  of  a  contract  or  forfeiture  of 
the  condition.  Ripley  v.  JEtno.  Ins.  Co.  30 
N.  Y.  130,  86  Am.  Doc.  362;  New  York  Cent. 
Ins.  Co.  V.  Watson,  23  Mich.  486;  McFar- 
lahd  V.  Poabody  Ins.  Co.  6  W.  Va.  430:  Mer 
chants*  Mut.  Ins.  Co.  v.  Lacroix,  45  Tex.  168; 
Northwestern  Mut.  L.  Ins.  Go.  v.  Amerman, 
119  111.  329,  59  Am.  Rep.  799,  10  X.  E.  225. 

This  court  has  always  recognized  the  dis- 
tinction between  waiver  and  estoppel,  and 
holds  that  a  waiver  need  not  be  based  either 
upon  a  new  agreement  or  an  estoppel.  Thus 
in  Mee  v.  Bankers*  Life  Asso.  69  Minn.  210, 
72  N.  W.  74,  it  was  said:  "The  law  seems 
to  be  well  settled,  and  has  frequently  been 
acted  upon,  that  if,  in  negotiations  or  trans- 
actions with  the  assured  after  knowledge  of 
the  forfeiture,  the  insurer  recognizes  the 
continued  validity  of  the  policy,  or  does  acts 
based  thereon,  the  forfeiture  is,  as  a  matter 
of  law,  waived,  and  such  waiver  need  not  be 
based  on  any  new  agreement  or  on  estoppel." 
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Mr.  Justice  Glopton  aUo  quotes  with  approv- 
al the  following  language  from  Queen  Ins. 
O).  ▼.  Young,  86  Ala.  424,  11  Am.  St.  Rep. 
61,  5  So.  116:  "Though  a  waiver  may  be  in 
the  nature  of  an  estoppel  and  maintained  on 
similar  principles,  they  are  not  convertible 
terms.  The  courts,  not  favoring  forfeitures, 
are  usually  inclined  to  take  hold  of  any  cir- 
cumstances which  indicate  an  election  to 
waive  a  forfeiture.  A  waiver  may  be  created 
by  acts,  conduct,  or  declarations,  insufficient 
to  create  a  technical  estoppel." 

In  the  present  case  it  is  not  claimed  that 
there  is  any  evidence  even  tending  to  show 
that  any  agent  or  officer  of  the  insurance 
company  had  any  information  as  to  the  con- 
dition of  the  title  to  the  real  estate  before 
the  policy  was  issued.  We  are  asked  to  pre- 
sume that  the  insurer,  by  issuing  the  policy 
without  investigation  on  its  part,  intended 
to  waive  facts  and  conditions  of  which  it  had 
neither  actual  nor  constructive  notice.  The 
great  weight  of  authority  supports  the  rule 
that  an  insurance  company  will  not  be  per- 
mitted to  take  advantage  of  a  condition  con- 
tained in  a  policy  to  avoid  payment  of  a 
loss,  when  the  facts  rendering  the  policy 
void  by  its  terms  were  known  to  the  insurer 
directly  or  through  its  agent  at  the  time  it 
issued  the  policy  and  accepted  the  premium. 
This  doctrine  rests  upon  the  ground  that 
facts  made  known  to  an  agent  of  the  com- 
pany, when  acting  as  such,  are  in  law  known 
to  the  principal,  and  that  a  fraud  would  be 
perpetrated  if  an  insurance  company, 
through  its  agent,  was  allowed  to  deliver  its 
policy  and  accept  the  premium  with  knowl- 
edge of  facts  which,  under  its  provisions, 
rendered  it  void  ah  initio,  and  thereafter  as- 
sert its  invalidity.  Brandup  v.  St.  Paul  F.  & 
M.  Ins.  Co.  27  Minn.  393,  7  N.  W.  736;  Wil- 
son V.  Minnesota  Farmers'  Mut.  F.  Ins.  Asso. 
36  Minn.  112,  1  Am.  St.  Rep.  669,  30  N.  W. 
401 ;  First  Nat.  Bank  v.  American  Cent.  Ins. 
Co.  68  Minn.  492,  60  N.  W.  346;  Anderson  v. 
Manchester  Fire  Assur.  Co.  69  Minn.  182, 
195,  28  L.R.A.  609,  50  Am.  St.  Rep.  400,  60 
N.  W.  1095,  63  N.  W.  241;  Otte  v.  Hartford 
L.  Ins.  Co.  88  Minn.  423,  97  Am.  St.  Rep. 
532,  93  N.  W.  608;  Andrus  v.  Maryland  Cas- 
ualty Co.  91  Minn.  358,  98  N.  W.  200; 
Hartley  v.  Peimsylvania  F.  Ins.  Go.  91 
Minn.  382,  103  Am.  St.  Rep.  512,  98 
N.  W.  198;  Dwelling  House  Ins.  Co.  v. 
Brodie,  62  Ark.  11,  4  L.R.A.  468,  11  S.  W. 
1016;  Forward  v.  Continental  Ins.  Co.  142 
N.  Y.  382,  25  L,R.A.  637, 37  N.E.615;  Hamil- 
ton V.  Dwelling  House  Ins.  Co.  98  Mich.  635, 
22  LJI.A.  527,  57  N.  W.  735;  Michigan  Shin- 
gle Co.  V.  State  Invest.  &  Ins.  Co.  94  Mich. 
389,  22  L.RJL  319,  53  N.  W.  945;  Dailey  v. 
Preferred  Masonic  Mut.  Acci.  Asso.  102  Mich. 
289,  26  L.ILA.  171,  67  N.  W.  184,  60  N.  W. 
694;  Reed  v.  Equitable  F.  &  M.  Int.  Co.  17 
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R.  L  786,  18  LJI.A.  496,  24  Atl.  833:  Home 
Ins.  Co.  V.  MendenhaU,  164  IlL  453,  36  L.R.A. 
374,  46  N.  £.  1078;  Virginia  F.  &  M.  Ins. 
Co.  V.  Cummings  (Tex.  Civ.  App.)  78  S.  W. 
716;  Mesterman  v.  Home  Mut.  Ins.  Co.  5 
Wash.  624,  34  Am.  St.  Rep.  877,  32  Pac.  468; 
Independent  School  District  v.  Fidelity  Ins. 
Co.  113  Iowa,  05,  84  N.  W.  956;  Fireman's 
Fund  Ins.  Co.  v.  Norwood,  16  C.  C.  A.  136,  32 
U.  S.  App.  490,  69  Fed.  71;  Northern  Assur. 
Co.  V.  Grand  View  Bldg.  Asso.  41  C.  C.  A. 
207,  101  Fed.  77  (Reversed  in  183  U.  S.  308, 
46  L.  ed.  213,  22  Sup.  Ct.  Rep.  133,  on. cue 
ground  tliat  the  waiver  could  only  be  effected 
in  writing  as  provided  for  in  the  policy) ; 
Hartford  Ins.  Co.  v.  Haas,  87  Ky.  631,  2  L. 
R.A.  64,  9  S.  W.  720;  Hartford  F.  Ins.  Co.  ▼. 
Redding  (Fla.)  67  L.R^.  518,  37  So.  62; 
4  Current  Law,  p.  202. 

In  all  these  cases  there  was  evidence  tend- 
ing to  show  that  the  insurance  company  or 
its  agent  had  knowledge  of  the  facts  and 
conditions  before  and  at  the  time  the  policy 
was  issued.  The  rule  meets  with  our  cntiro 
approval.  But  in  the  present  case  neither 
the  company  nor  its  agent  had  knowledge 
of  the  conditions,  nor  are  there  any  facts 
upon  which  to  base  a  waiver,  unless  they  are 
to  be  presumed  from  the  mere  fact  that  the 
policy  was  issued.  We  are  aware  that  there 
are  cases  decided  by  courts  of  high  standing 
to  the  effect  that  this  alone  is  sufficient  to 
justify  the  inference  that  the  insurer  acted . 
on  its  own  knowledge  and  issued  the  policy 
with  all  the  information  it  considered  im- 
portant for  it  to  acquire.  A  strong  state- 
ment of  this  view  is  found  in  Manchester 
Fire  Assur.  Co.  v.  Abrama,  32  C.  0.  A.  426, 
61  U.  8.  App.  276,  89  Fed.  932,  where  it  is 
said:  *' Where  the  assured  has  an  insurable 
interest  in  the  property,  and  in  good  faith 
applies  for  insurance  upon  the  same,  and 
makes  no  actual  misrepresentation  or  con- 
cealment of  his  interest  therein,  and  the  in- 
surance company  refrains  from  making  in- 
quiry concerning  his  interest,  and  Issues  a 
policy  to  him,  and  accepts  and  retains  his 
premium,  the  company  must  be  presumed  to 
have  knowledge  of  the  condition  of  his  title 
and  to  assure  the  property  with  such  knowl- 
edge." So,  in  Philadelphia  Tool  Co.  v.  Brit- 
ish American  Assur.  Co.  132  Pa.  236,  19  Am. 
St.  Rep.  596,  19  Atl.  77,  it  was  said  that 
'Ve  ought  to  assume  that  a  policy  written 
under  such  circumstances  was  written  upon 
the  knowledge  of  the  representative  of  the 
insurer,  and  intended  to  cover  in  good  faith 
the  interest  which  the  insured  had  in  the 
building."  This  geoeval  proposition  is  sup- 
ported to  a  greater  or  less  extent  by  the  de- 
cision or  by  general  language  used  in  Hoose 
V.  Prescott  Ins.  Co.  84  ATich.  309.  11  L.R.A. 
346,  47  N.  W.  587;  Hall  v.  Niagara  F.  Ins. 
Co.  93  :^Iich.  184,  18  L.R.A.  135,  32  Am.  St, 
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Rep.  4UT,  53  N.  W.  727 ;  Miotke  v.  Milwaukee 
:51echaiucs'  Ins.  Co.  113  Mich.  166,  71  X.  W. 
463;  Dooly  v.  Hanover  F.  Ins.  Co.  16  Wash. 
155,  58  Am.  St.  Rep.  26,  47  Pac.  507;  Union 
.V3sur.  Soc.  T.  Nails,  101  Va.  613,  99  Am.  St. 
Rep.  926,  44  S.  £.  896;  MorotocK  Ins.  Co.  v. 
Rodefer,  92  Va.  747,  53  Am.  St.  Rep.  846,  24 
.^.  E.  393;  Manhattan  F.  Ins.  Co.  v.  Weill,  28 
Gratt.  389,  26  Am.  Rep.  364;  Mornson  v. 
Tennessee  M.  &  F.  Ins.  Co.  18  Mo.  202,  59 
Am.  Dec.  299;  Hanover  F.  Ins.  Co.  v.  Bohn, 
48  Neb.  743,  58  Am.  St.  Rep,  719,  67  N.  W. 
774;  German  Ins.  &,  Sav.  Inst.  v.  Kline, 
44  Neb.  395,  62  N.  W.  857;  Phenix  Ins.  Co.  v. 
Fuller,  53  Neb.  811,  40  LJtA.  408,  68  Am.  St. 
Rep.  539,  74  N.  W.  269;  Farmers'  &  M.  Ins. 
Co.  V.  Miekel  (Neb.)  100  N.  W.  130;  Wright 
V.  Fire  In«.  Co.  12  Mont.  474,  19  L.R.A.  211, 
31  Pac.  87;  Sharp  v.  Scottish  Union  &.  Nat. 
Ins.  Co.  136  Cal.  542,  69  Pac.  253,  615;  Lan- 
cashire Ins.  Co.  V.  Monroe,  101  Ky.  12,  39  S. 
W.  434;  German  Mut.  Ins.  Co.  v.  Niewedde, 
11  Ind.  App.  624,  39  N.  E.  534;  Glens  Falls 
Ins.  Co.  V.  Michael  (Ind.)  74  N.  E.  964;  Al- 
lesina  v.  London  Ins.  Co.  45  Or.  441,  78  Pac. 
392;  Pelzer  Mfg.  Co.  v.  Smi  Fire  Office,  36  S. 
C.  213,  15  S.  E.  562;  Arthur  v.  Palatine  Ins. 
Co.  35  Or.  27,76  Am.  St. Rep.  450,  57  Pac.  62; 
Com.  v.  Hide  &.  Leather  Ins.  Co.  112  Mass. 
136,  17  Am.  Rep.  72;  Georgia  Home  Ins.  Co. 
V.  Holmes,  75  Miss.  390,  65  Am.  St.  Rep.  611, 
23  So.  183;  Peet  ▼.  Dakota  F.  &  M.  Ins.  Co. 
1  &  D.  462,  47  N.  W.  532;  German  Ins.  Co. 
V.  Davis,  6  Kan.  App.  268,  51  Pac.  60;  New 
Jersey  Rubber  Co.  v.  Commercial  Union  As- 
sur.  Co.  64  N.  J.  L.  580.  46  AtL  777,  779. 
See  3  Cooley,  Briefs  on  Insmrance,  p.  2630; 
Wright  V.  Fire  Ins.  Co.  12  Mont.  474,  19  L. 
R.  A.  211,  31  Bsc.  87;  Neher  v.  Western  As- 
sur.  Co.  (Wash.)  82  Pac.  166  (two  judges  dis- 
senting), and  Manchester  Fire  Assur.  Co.  v. 
Abrams,  32  C.  C.  A.  426,  61  U.  S.  App.  276, 
89  Fed.  932,  supporting  the  appellant's  con- 
tention. A  careful  examination  of  many  of 
these  cases  will  show  that  they  are  not  in 
point.  In  some  of  them  it  appears  that  the 
company,  through  its  agent,  had  actual 
knowledge  of  the  condition  of  the  title  be- 
fore the  policy  was  issued,  and  this,  of 
course,  distinguishes  them  from  the  present 
case.  Others  rest  upon  the  general  doctrine 
of  concealment,  which  has  no  application 
when  the  defense  rests  upon  a  breach  of  a 
condition  precedent  contained  in  the  policy. 
In  Glens  Falls  Ins.  Co.  v.  Michael,  supra, 
there  is  a  strong  dissenting  opinion  by  Mr. 
Justice  Gillett,  and  in  Sharp  v.  Scottish 
I'nion  &  Nat.  Ins.  Co.  supra,  Beatty,  Oh.  J., 
filed  a  dissenting  opinion  in  which  he  said: 
*'The  doctrine  quoted  was  applied  in  cases 
where  it  was  affirmatively  proved  and  ex- 
pressly found  that  the  material  fact  was 
known  to  the  insurer.  Here  it  is  extended 
to  a  case  in  which  the  insurer  knew  nothing 
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of  such  fact,  upon  the  ground,  apparently, 
that  it  should  have  made  inquiry  as  to  the 
truth  of  the  claim  implied  in  the  request  of 
McBride  that  the  company  would  insure  his 
house.  This  is  a  wholly  unwarranted  exten- 
sion of  a  doctrine  sufficiently  liberal  as  here- 
tofore applied,  and  is  against  the  decided 
weight  of  authority." 

The  Michigan  court  approves  the  doctrine 
in  general  language,  but  it  will  be  noted 
tliat  in  Hoose  v.  Prescott  Ins.  Co.  supra,  the 
agent  had  full  and  actual  knowledge  of  the 
fact  that  the  building  insured  stood  on 
leased  ground.  In  Hall  v.  Niagara  F.  Ins. 
Co.  supra,  there  was  a  waiver  of  the  condi- 
tion as  to  the  title  by  consent  of  the  agent 
subsequently  given  to  a  transfer  of  the 
policy  to  a  person  who  had  acquired 
the  fee-simple  title.  In  Miotke  v.  Mil- 
waukee Mechanics'  Ins.  Co.  supra^  the 
insured  was  an  ignorant  foreigner  who 
had  not  sufficient  knowledge  of  the  Eng- 
lish language  to  enable  him  to  fill  out 
the  blank  in  the  application.  The  solicitor 
for  the  insurance  company  left  the  answer 
to  the  question  blank  and  informed  his  su- 
perior, the  agent  of  the  company,  of  the  fact, 
before  the  policy  issued,  and  was  told  that 
he  would  "fix  it  up."  The  solicitor,  who  was 
the  agent  of  the  company,  had  full  infor- 
mation as  to  the  condition  of  the  plain tifiT.s 
title,  and  it  was  very  properly  held  that  to 
permit  the  company  to  assert  the  forfeiture 
under  such  circumstances  would  be  a  fraud 
upon  the  insured.  There  were  ample  facts 
upon  which  to  base  an  estoppel.  In  Moro- 
tock  Ins.  Co.  V.  Rodefer,  supra,  it  was  held 
that  the  condition  relating  to  the  sole  and 
unconditional  ownership  of  the  property  was 
not  broken  by  the  fact  that  there  was  a 
mortgage  on  the  property  at  the  time  the 
policy  was  issued.  Such  condition  was  said 
to  refer,  not  to  the  legal  title,  but  to  the  in- 
terest of  the  insured  in  the  property.  In 
Manhattan  F.  Ins.  Co  v.  Weill,  supra,  the 
agent  of  the  insurance  company  knew  that 
the  property  stood  upon  leased  ground. 
Philadelphia  Tool  Co.  v.  British  American 
Assur.  O.  supra,  in  general  language  sup- 
ports the  theory  contended  for  the  appellant. 
In  Western  ft  A.  Pipe  Lines  v.  Home  Ins.  Co. 
146  Pa.  346,  27  Am.  St.  Rep.  703,  22  Atl. 
665,  the  court  said:  "It  is  not  even  pretended 
that  there  was  any  fraudulent  concealment 
of  ownership  of  the  property,  or  that  any  un- 
truthful representation  was  made  upon  the 
faith  of  which  the  policy  was  issued;  nor  is 
it  claimed  that  the  defendant  company  was 
not  fully  aware  of  the  exact  situation  and 
ownership  of  the  oil  when  it  accepted  the 
risk."  In  Lycoming  F.  Ins.  Co.  v.  Jackson, 
83  ni.  302,  26  Am.  Rep.  386,  the  insured 
stated  the  fact  that  the  property  stood  on 
leased  ground  to  the  agent  of  the  insurance 
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company,  but  neglected  to  make  it  appear  in 
the  policy;  and,  as  said  by  the  court,  "it 
would  be  monstrous  to  hold  that  the  com- 
pany might  make  such  an  omission,  what- 
ever the  purpose,  deliver  it  to  an  illiterate 
and  ignorant  person  who  relied  upon  the 
fairness  and  integrity  of  the  agents  of  the 
company,  to  defeat  the  assured,  because  they 
failed  in  good  faith  to  insert  information 
fairly  given."  Morrison  v.  Tennessee  M.  & 
F.  Ins.  Ck).  18  Mo.  262,  69  Am.  Dec.  299, 
merely  states  the  general  rule  that  a  failure 
to  disclose  matters  with  reference  to  which 
no  inquiries  are  made,  when  not  fraudulent, 
is  not  in  itself  fraudulent  concealment  which 
will  invalidate  a  policy.  In  Quarrier  v.  Pea- 
body  Ins.  Co.  10  W.  Va.  507,  27  Am.  Rep. 
582,  it  was  held  that  the  existence  of  a  deed 
of  trust  did  not  violate  the  condition  as  to 
sole  and  unconditional  ownership.  The  in- 
sured simply  said  that  the  property  was  his, 
and  the  mere  fact  that  there  was  a  lien  upon 
it  did  not  prevent  it  from  being  his  or  ren- 
der the  statements  untrue.  In  Georgia 
Home  Ins.  Co.  v.  Holmes,  supra,  it  appeared 
that  the  appellant  asked  the  agent  of  the 
company  to  furnish  an  application,  and  to 
inspect  the  property.  The  agent  did  not 
comply  with  these  requests,  but  answered 
that  he  knew  the  property.  Woods,  Ch.  J., 
said:  "This  is  a  case,  then,  in  which  no  ap- 
plication— no  formal  application — was  made, 
because  the  agent  held  it  unnecessary,  inas- 
much as  he  knew  about  the  condition  of  the 
property;  and  a  case  in  which  appellee  did 
not  know  there  was  any  anti -mortgage 
clause  contained  in  the  policy  until  after  the 
loss;  and  the  question  is  whetner  the  com- 
pany shall  now  be  permitted  to  repudiate  its 
contract  made,  not  upon  any  misrepresenta- 
tions, or  even  representations  of  the  in- 
sured, but  upon  its  own  knowledge  of  the 
condition  of  the  property."  Vankirk  v. 
Citizens'  Ins.  Co.  79  Wis.  627,  48  N.  W.  798, 
applies  the  general  doctrine  of  concealment. 
German  Mut.  Ins.  Co.  v.  Niewedde,  11  Ind. 
App.  624,  39  N.  £.  634,  was  apparently  over- 
ruled by  Sisk  v.  Citizens'  Ins.  Co.  16  Ind. 
App.  565,  45  N.  E.  804,  which  in  turn  was 
overruled  by  the  recent  case  of  Glens  Falls 
Ins.  Co.  V.  Michael  (Ind.)  74  N.  E.  964,  in 
which  a  divided  court  held  that,  in  the  ab- 
sence of  a  written  application,  where  no 
questions  are  asked  and  no  statements  made, 
it  will  be  presumed  that  the  insurer  had 
knowledge  of  the  condition  of  the  insured's 
title  and,  by  issuing  the  policy  with  knowl- 
edge thus  imputed,  waived  the  provi8iour« 
requiring  sole  and  unconditional  ownership 
in  fee  simple. 

Short  V.  Home  Ins.  Co.  90  N.  Y.  16,  43 
Am.  Rep.  138,  seems  to  have  been  largely 
controlled  by  the  fact  that  the  agent  of  the 
insurance  company  testified  that  it  was  his 
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habit  to  make  inquiries  regarding  the  condi- 
tion of  the  property  upon  which  he  was 
asked  to  place  insurance.  The  court  said: 
"The  agent  of  the  defendant  [company]  tes- 
tified that,  for  the  purpose  of  making  out 
the  policy  when  no  written  application  is 
presented,  he  makes  inquiries  and  memoran- 
da of  such  matters  as  he  deems  Important 
and  to  suit  himself,  and  that  he  did  so  in 
this  case.  ...  It  was  a  question  of 
fact,  for  the  jury  to  determine,  whether  tue 
defendant's  agent  knew  the  condition  of  the 
premises,  or  regarded  it  as  of  any  conse- 
quence whether  the  premises  were  occupied 
or  otherwise,  and  made  the  insurance  with- 
out any  reference  whatever  to  the  subject  of 
occupation."  Washington  Mills  Emery  Mfg. 
Co.  V.  Weymouth  &  B.  Mut.  F.  Ins.  Co.  135 
Mass.  503,  rests  upon  the  general  doctrine  of 
concealment.  This  is  also  true  of  Lancaster 
Ins.  Co.  V.  Monroe,  101  Ky.  12,  39  S.  W.  434. 
But  from  the  language  used  in  this  case, 
and  in  Fireman's  Fund  Ins.  Co.  v.  Meschen- 
dorf,  14  Ky.  L.  Rep.  757,  it  is  apparent  that 
the  Kentucky  court  accepts  the  doctrine  con- 
tended for  by  the  appellant. 

On  the  other  hand,  the  rule  established  by 
this  court  in  the  Collins  and  McFarland 
Cases  is  approved  and  applies  in  Syndicate 
Ins.  Co.  V.  Bohn,  27  LJI.A.  614,  12  C.  C.  A. 
531,  27  U.  8.  App.  564,  65  Fed.  166;  Conti- 
nental Ins.  Co.  V.  Cummings,  98  Tex.  115,  81 
S.  W.  705;  Georgia  Home  Ins.  Co.  v.  Rosen- 
field,  37  C.  C.  A.  96,  96  Fed.  358;  Rosenstock 
V.  Mississippi  Home  Ins.  Co.  82  Miss.  674, 

35  So.  309;  Orient  Ins.  Co.  v.  Williamson,  98 
Ga.  464,  25  S.  E.  660;  JBtna  Ins.  Co.  v.  Hol- 
comb,  89  Tex.  404,  34  S.  W.  915;  PhcBuix  Ins. 
Co.  V.  Public  Parks  Amusement  Co.  63  Ark. 
187,  37  S.  W.  959;  Hebner  v.  Palatine  Ins. 
Co.  56  111.  App.  275 ;  Dumas  v.  Northwestern 
Nat.  Ins.  Co.  12  App.  D.  C.  245,  40  LJI.A. 
358;  Phenix  Ins.  Co.  v.  Searles,  100  Ga.  97, 
27  S.  E.  779;  Barnard  v.  National  F.  Ins. 
Co.  27  Mo.  App.  26;  Mers  v.  Franklin  Ins. 
Co.  68  Mo.  127;  Fitchburg  Sav.  Bank  v. 
Amazon  Ins.  Co.  125  Mass.  431;  Waller  v. 
Northern  Assur.  Co.  2  McCrary,  637,  10  Fed. 
232;  Dude  v.  Home  Ins.  Co.  20  Pa.  Super. 
Ct.  244  ("The  question  is  not  whether  the 
insured  had  an  insurable  interest,  but 
whether  he  had  the  interest  described  in  the 
policy"),  distinguishing  Philadelphia  Tool 
Co.  V.  British  American  Assur.  Co.  132  Pa. 
236,  19  Am.  St.  Rep.  596,  19  Atl.  77;  Brown 
V.  Commercial  F.  Ins.  Co.  86  Ala.  189,  5  So. 
500;  Liberty  Ins.  Co.  v.  Boulden,  96  Ala.  608. 
11  So.  771;  Hinman  v.  Hartford  F.  Ins.  Co. 

36  Wis.  169;  Geiss  v.  Franklin  Ins.  Co.  123 
Ind.  172,  18  Am.  St.  Rep.  324,  24  N.  E.  99 : 
Allesina  v.  London  Ins.  Co.  46  Or.  441,  78 
Pac.  392 ;  Weed  v.  London  &  L.  F.  Ins.  Co. 
116  N.  Y.  166,  22  N.  E.  229.  In  Syndicate 
Ins.  Co.  V.  Bohn,  27  L.R.A.  614,  12  C.  C.  A. 
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531,  27  U.  S.  App.  564,  65  Fed.  165,  the 
United  States  circuit  court  of  appeals  for 
this  eircuit  said:  'It  is  contended  that  the 
eontracts  in  these  policies,  which  exclude  the 
Bohns  from  insurance  under  them  upon  any 
interest  but  that  of  unconditional  owner- 
ahip,  are  without  binding  force,  because  no 
inquiry  respecting  their  title  was  made  by 
the  companies,  and  no  statement  concerning 
it  was  made  by  the  Bohns,  when  these  poli- 
cies were  iBSued.  But  neither  inquiry  nor 
statement  before  the  issue  of  the  policies 
was  requisite  to  the  validity  of  these  con- 
tracts. The  policies  themselves  containing, 
as  they  did,  the  contracts  that  they  should 
l>e  void  if  the  interest  of  the  assured  had  not 
been  truly  stated  to  the  company,  or  if  it 
was  not  truly  stated  in  the  policy,  or  if  it 
was  not  the  sole  and  unconditional  owner- 
ship, and  a  description  of  it  was  not  in- 
dorsed on  the  policy,  were  pointed  inquiries 
of  the  assured  whether  their  interest  was 
the  sole  and  unconditional  ownership  of  the 
property  described,  and  their  silence  and  ac- 
(*eptaaoe  of  the  policies  was  the  answer. 
The  policies  themselves  were  notice  to  the 
Bohns  that  the  companies  deemed  their  in- 
terest that  of  unconditional  ownership,  that 
they  insured  them  against  loss  to  that  in- 
terest only,  and  that  they  expressly  exclud- 
ed every  other  interest  from  the  insurance 
unless  the  Bohns  immediately  notified  them 
that  they  held  a  different  interest,  and 
caused  a  true  description  of  it  to  be  written 
into  or  indorsed  upon  the  policies.  The  si- 
lent acceptance  of  the  policies  by  the  Bohns 
closed  these  contracts,  and  bound  them  to 
the  agreement  tendered  by  the  policies,  that 
every  interest  of  theirs  but  that  of  uncondi- 
tional ownership  was  excluded  from  the 
promised  indemnity.  Columbian  Ins.  Co.  v. 
Lawrence,  2  Pet.  25,  4»,  7  L.  ed.  335.  344; 
Waller  v.  Northern  Assur.  Co.  supra;  Col- 
lins V.  6t.  Paul  F.  &  M.  Ins.  Co.  44  Minn. 
440,  46  N.  W.  906;  Lasher  v.  St.  Joseph  F. 
ft  M.  Ins.  Co.  86  N.  Y.  423,  427;  Weed  v. 
I>ondon  &  L.  F.  Ins.  Co.  116  N.  Y.  106,  113, 
22  N.  E.  229 :  Diffenbaugh  v.  New  Hiinipshire 
F.  Ins.  Co.  160  Pa.  274,  24  Atl.  746;  Fuller 
V.  Springfield  F.  &  M.  Ins.  Co.  61  Iowa,  350, 
16  N.  W.  273;  Waller  v.  Northern  Assur. 
Co.  64  Iowa,  101,  19  N.  W.  865;  Mers  v. 
Franklin  Ins.  Co.  68  Mo.  127,  132;  McFet- 
ridge  v.  Phenix  Ins.  Co.  84  Wis.  200,  54  N. 
W.  326;  Henning  v.  Western  Assur.  Co.  77 
Iowa,  319,  42  N.  W.  308;  Scottish  Union  & 
Nat.  Ins.  Co.  v.  Boulden,  96  Ala.  508.  11  So. 
771;  Pelican  Ins.  Co.  v.  Smith,  92  Ala.  428, 
»  So.  327." 

In  Orient  Ins.  Co.  v.  Williamson,  supra, 
Chief  Justice  Simmons  said:  "The  accept- 
ance by  the  insured  of  a  policy  containing 
the  stipulation  above  quoted  amounted  to  a 
representation  on  her  part  that  she  had  truly 
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stated  therein  her  interest  in  the  property 
insured,  and  that  her  interest  was  that  of 
unconditional  and  sole  ownership;  and  if,  at 
that  time,  the  title  of  the  property  was  in 
another,  to  whom  she  had  conveyed  it  by 
deed  in  fee  simple,  the  representation  was 
untrue,  and  according  to  the  terms  of  the 
contract  the  policy  was  void."  In  answer 
to  the  claim  that  the  condition  referred  to 
would  not  render  the  policy  void  unless  in- 
quiry as  to  the  title  was  made  of  tne  in- 
sured, the  court  quoted  with  approval  the 
language  of  Judge  Sanborn  in  Syndicate  Ins. 
Co.  V.  Bohn,  supra,  and  said:  "It  is  true  that 
where  an  insurance  company  issues  a  policy 
with  knowledge  of  the  true  state  of  title  it 
cannot  avail  itself  of  the  defense  which  the 
company  in  this  case  was  seeking  to  set  up 
by  the  amendment  to  its  answer;  such 
knowledge  being  held  to  amount  to  a  waiv- 
er. ..  .  But  the  knowledge  here  re- 
ferred to  is  actual  knowledge."  The  language 
of  Mr.  Justice  Morris  in  Dumas  v.  North- 
western Nat.  Ins.  Co.  supra,  may  very  well 
be  referred  to  the  case  we  have  under  con- 
sideration. The  insured  did  not  make  any 
fraudulent  concealment  of  the  facts  and  the 
insurer  asked  for  no  information.  The 
court  said:  "This  is  not  a  case  of  representa- 
tion or  misrepresentation,  of  failure  to  give 
information,  or  failure  to  elicit  it  by  proper 
inquiry.  The  parties  have  deliberately  put 
it  into  their  contract,  and  have  made  it  an 
essential  condition  of  that  contract,  that  the 
contract  itself  should  not  be  binding  if  there 
w^as  any  mortgage  on  the  property  or  the  ti- 
tle was  not  that  of  unconditional  ownership. 
There  was  no  inhibition  by  law  against  the 
insertion  of  such  a  condition  in  the  con- 
tract; and  it  may  well  be  that  its.  insertion 
was  a  matter  of  precaution,  to  guard  as  well 
against  the  negligence  or  failure  of  agents 
to  elicit  proper  information  as  against  the 
negligence  or  failure,  not  fraudulent,  of  per- 
sons seeking  insurance  to  give  such  infor- 
mation. The  condition  is  not  illegal  anU 
does  not  contravene  any  rule  of  public  pol- 
icy; and  even  if  its  practical  effect  should 
be  held  to  be  to  throw  upon  the  insured  par- 
ty the  burden  of  giving  voluntarily  the  in- 
formation which  otherwise  the  insurer 
would  have  been  required  to  elicit  by  proper 
inquiry,  we  know  of  no  rule  of  law  that 
would  preclude  parties  from  contracting  to 
that  effect,  if  they  so  desire." 

The  views  expressed  in  these  cases  are 
in  conformity  with  the  previous  decisions  of 
this  court,  and  we  find  no  reasons  for  de- 
parting therefrom.  In  the  case  now  under 
consideration  there  wn<*  no  written  applica- 
tion, no  questions  were  asked  by  the  agent, 
and  no  representations,  other  than  by  im- 
plication, were  made  by  the  applicant  in  re- 
gard to  the  ownership  of  the  property  or  the 
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condition  of  the  title;  and  there  is  nothing 
to  show  that  the  agent  had  any  knowledge 
of  the  actual  facts.  The  policy  in  question, 
having  heen  issued  to  Parsons,  Rich,  &  Com- 
pany without  the  company  or  its  agent  hav- 
ing any  information  or  knowledge  of  the 
fact  that  the  title  of  the  lots  upon  which  the 
insured  building  stood  was  not  in  the  in- 
sured, was  void  db  initio  by  its  own  terms, 
and  is  unenforceable  unless  the  insurer,  aft- 
er the  loss,  waived  its  right  to  assert  the 
forfeiture.  The  difficulty  with  the  cases 
which  support  the  appellant's  contention  is 
that  they  raise  an  estoppel  or  imply  a  waiv- 
er from  conditions  of  which  the  insurer  had 
no  knowledge.  The  waiver  rests  on  an  im- 
plication arising  out  of  an  assumption.  If 
the  insurer  had  knowledge,  actual  or  implied, 
through  its  agent,  when  the  policy  issued, 
that  the  existing  conditions  created  a 
ground  of  forfeiture  under  the  terms  of  the 
policy,  a  basis  for  waiver  would  have  exist- 
ed, and  the  insurer  could  not  thereafter 
have  claimed  a  forfeiture.  Issuing  the  pol- 
icy with  such  knowledge  would  have  been 
inconsistent  with  an  honest  intention  to 
claim  a  forfeiture  for  a  breach  of  the  con- 
dition. 

We  are  not  inclined  to  restrict  the  appli- 
cation of  the  doctrine  of  waiver  as  hereto- 
fore applied  by  this  court  to  the  conditions 
contained  in  insurance  contracts.  It  hfts 
l)een  an  efficient  means  by  which  to  prevent 
insurers  from  treating  the  contract  as  valid 
when  it  is  to  their  interest,  and  repudiating 
it  when  called  upon  to  respond  to  its  bur- 
dens, thus  playing  fast  and  loose  with  the 
insured.  But  the  rule  contended  for  seems 
to  us  to  require  an  unreasonable  extension 
of  the  doctrine.  The  written  contract  says, 
in  language  plain  and  unambiguous,  that  it 
shall  be  of  no  force  and  effect  unless  certain 
conditions  then  exist,  and  the  existing  facts 
are  necessarily  known  to  the  insured.  It  is 
argued  that  the  law  must  assume  that  all 
such  conditions  were  known  to  the  company, 
and,  after  having  assumed  this  material  and 
essential  fact,  again  presume  that  it  in- 
tended to  waive  any  results  arising  there- 
from to  its  advantage.  But  the  insured 
knew  the  condition  of  his  title,  and,  when 
he  received  the  policy,  must,  if  he  read  it, 
have  known  that  the  insurer  had  entered  in- 
to the  contract  upon  the  understanding  that 
the  applicant  had  full  ownership  and  a  fee 
simple  title  to  the  lots  upon  which  the  build- 
ing stood.  The  modern  fire  insurance  policy 
U  practically  free  from  the  stipulations,  con- 
ditions, and  provisions  set  in  infinitesimal 
type  and  hidden  away  in  elusive  locations, 
which  served  as  traps  for  the  guileless  and 
unwary  of  the  past  generations  of  insured. 
But  the  most  of  these  objectionable  features 
have  been  effectually  eliminated  by  the 
4L.R.A.(N.S.) 


courts  or  legislatures,  ard  there  seems  to  ly* 
no  good  reason  why  the  present  insurance 
contracts,  even  while  giving  the  insured  the 
benefit  of  the  doubt  when  ambiguous  lan- 
guage is  used,  should  not  be  treated  like 
other  written  contracts  between  responsible 
parties.  Kollitz  y.  Equitable  Mut.  F.  Ins. 
Co.  92  Minn.  234,  99  N.  W.  892;  Quinlan  ▼. 
Providence  Washington  Ins.  Co.  133  K.  Y. 
356,  28  Am.  St.  Rep.  645,  31  N.  £.  31. 

Unless  he  has  been  misled  by  some  act  of 
the  insurer,  a  person  who  accepts  and  re- 
tains the  possession  of  an  insurance  policy 
is  bound  to  know  its  contents.  McFarland 
V.  St  Paul  F.  &  M.  Ins.  Co.  46  Minn.  519,  49 
N.  W.  253;  Bostwick  v.  Mutual  L.  Ins.  Co. 
116  Wis.  392,  67  L.R.A.  706,  annotated,  89 
N.  W.  538,  92  N.  W.  246;  Blunt  v.  Fidelity 
&  C.  Co.  145  Cal.  268,  67  L.R.A.  793,  104  Am. 
St.  Rep.  34,  78  Pac.  729.  The  reason  for 
this  rule  is  nowhere  better  stated  than  in 
Wierengo  v.  American  F.  Ins.  Co.  98  Mich. 
621,  67  N.  W.  833.  *1n  this  case,"  said  Mr. 
Justice  Grant,  ''where  there  was  no  written 
application  nor  any  terms  of  the  policy 
agreed  upon  by  parol  except  the  amount,  the 
insured  must  be  charged  with  knowledge 
that  the  policy  he  receives  contains  the  con- 
tract binding  upon  him  as  well  as  the  in- 
surer. He  must  know  that  the  policy,  which 
is  the  contract,  contains  the  usual  terms  of 
suoh  instruments.  Ha  may  not  lay  it  aside 
without  reading,  and  when  he  seeks  to  re- 
cover upon  it,  and  findn  that  under  its  plain 
provisions  he  cannot  recover,  say:  'I  did  not 
read  it.  The  msurer  did  not  tell  me  what  it 
contained.  I  did  not  know  that  it  was  nec- 
essary to  tell  him  about  the  title  and  condi- 
tion of  my  property  and  therefore  I  am  not 
bound  by  its  terms.'  .  .  .  Certainly  the 
insured  must  be  held  to  some  degree  of  dili- 
gence in  obtaining  knowledge  of  the  con- 
tracts to  which  they  are  parties.  Ignorance 
will  not  relieve  a  party  from  his  contract 
obligations.  The  law  only  relieves  him 
therefrom  in  cases  of  fraud,  mistake,  waiver, 
or  estoppel.  An  insurer  is  not  required  by 
the  law  to  inquire  into  the  condition  of  the 
title  to  the  property  insured,  or  to  inform 
him  .  .  .  of  all  the  conditions  and  terms 
of  the  policy  to  be  issued,  or  to  read  it  to 
him,  or  inform  him  of  its  contents.  When 
received  and  accepted  without  objection,  he 
must  be  held  bound  by  its  terms,  unless 
these  terms  are  waived  by  the  insurer.  This 
is  the  law  of  contracts,  and  there  is  no  rea- 
son or  authority  for  holding  that  an  insur- 
ance contract  is  an  exception  thereto.  A 
deed  is  the  contract  between  the  grantor  and 
the  grantee,  although  the  grantee  does  not 
sign  it.  Its  terms  and  conditions  are  bind- 
ing upon  the  grantee,  and  he  cannot  avoid 
them,  except  for  one  of  the  reasons  above 
stated.     If  he  accepts  a  deed  without  read- 
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ing  it,  and  there  is  na  fraud  on  the  part  of 
the  grantor  or  mutual  mistake  as  to  its 
terms,  he  is  bound  by  it.  If  a  mortgagee 
aeoepta  a  mortgage  without  a  covenant 
against  prior  encumbrances,  or  if  it  contains 
an  express  provision  that  it  is  subject  to 
prior  encumbrances,  it  is  binding  upon  him. 
unless  the  covenant  against  encumbrances 
was  omitted  by  fraud  or  mistake.  The  same 
rule  applies  to  insurance  contracts." 

3.  The  fact  that  the  building  in  question 
stood  upon  leased  ground  was  not  known  to 
the  insurance  company  until  after  the  loss. 
The  fire  occurred  on  the  2l8t  of  August, 
1903,  and  it  appears  that  the  adjuster  of  the 
company  knew  of  the  condition  of  the  title 
at  least  as  early  as  the  16th  of  the  following 
September.  The  action  to  recover  on  the 
policy  was  commenced  a  year  later,  and,  as 
far  as  the  evidence  shows,  the  company  nev- 
er returned,  offered  to  return,  or  refused  to 
return,  the  premium  it  had  received,  xoe 
trial  court  held  that  the  contract  of  insur- 
ance was  void,  and  that  the  plaintiffs  were 
not  entitled  to  recover  the  amount  of  the 
loss,  but  'directed  that  the  receivers  of  the 
company  return  to  the  plaintiffs  the  entire 
amount  which  they  had  paid  as  premium. 
It  is  claimed  that  the  defendant  waived  the 
right  to  avail  itself  of  its  defense  because 
of  its  failure  to  return  the  premium  within 
a  reasonable  time  after  it  learned  that  the 
policy  was  not  in  force.  We  think  this  con- 
tention rests  upon  a  misconception  of  the 
duty  of  the  insurer  and  of  the  application 
of  tlie  doctrine  of  waiver  and  estoppel. 
-Georgia  Home  Ins.  Co.  v.  Rosenfield,  37  G.  C. 
A.  96,  95  Fed.  358.  The  most  that  can  prop- 
erly be  claimed  is  that  the  retention  of  the 
premium  is  evidence  of  an  intention  not  to 
claini  that  the  policy  is  invalid.  As  said  in 
Fraser  v.  iStna  L.  Ins.  Co.  114  Wis.  510,  90 
^.  W.  476,  the  mere  retention  of  the  money 
does  not  under  all  circumstances  indicate  an 
intention  to  waive  the  forfeiture.  See  also 
licwis  V.  Phoenix  Mut.  L.  Ins.  Co.  44  Conn. 
72.  This  intention  to  recognize  the  con- 
tract conclusively  appears  when  the  insur- 
er asserts  a  claim  to  premiums  after  it  has 
learned  of  the  breach  of  condition,  or  after 
it  has  acquired  such  knowledge  retains  mon- 
ey which  it  has  forced  the  insured  to  deliv- 
er to  it.  Schreiber  v.  German  American 
Hail  Ins.  Co.  43  Minn.  367,  45  N.  W.  708: 
First  Nat.  Bank  v.  Manchester  Fire  Assur. 
Co.  64  Minn.  96,  66  N.  W.  136;  Sty  low  v. 
Wisconsin  Odd  Fellow  Mut.  L.  Ins.  Co.  69 
Wis.  224,  2  Am.  St.  Rep.  738,  34  N.  W.  161. 

The  contract  was  by  its  terms  void  ah 
initio;  that  is,  it  never  went  into  effect. 
This  does  not  mean  that  the  contract  was  il- 
legal and  incapable  of  adoption  or  ratifica- 
tion. Upon  the  breach  of  the  condition 
precedent,  the  contract  by  the  force  of  its 
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own  terms  became  at  once  of  no  force  and 
effect.  Austin  v.  Mutual  Reserve  Fund  Life 
Asso.  132  Fed.  555.  This  nullity  resulted, 
not  from  any  subsequent  act  of  the  com- 
pany, but  from  facts  which  existed  when  the 
policy  was  issued.  The  facts  which  prevent- 
ed it  from  attaching  were  at  all  times 
known  to  the  insured,  and  when  they  be- 
came known  to  the  insiurer  it  was  not  called 
upon  to  do  anything  to  invalidate  the  policy. 
The  only  duty  which  then  rested  upon  the 
insurer  was  to  do  nothing,  actively  or 
otherwise,  which  would  mislead  the  other 
party  to  the  contract  to  his  material  injury. 
Whether  it  is  the  duty  of  the  insurer  to  re- 
turn the  premiums  is  determined  by  various 
considerations.  If  the  policy  is  wrongfully 
terminated  by  the  insurer,  it  must  return 
the  premiums.  McCall  v.  Phoenix  Mut.  L. 
Ins.  Co.  9  W.  Va.  237,  27  Am.  Rep.  558.  So, 
when  the  company  becomes  insolvent,  un- 
earned premiums  are  a  claim  against  the  in- 
solvent estate.  Smith  v.  National  Credit 
Ins.  Co.  65  Minn.  283,  33  L.R.A.  511,  68  N. 
W.  28;  Re  Minneapolis  Mut.  F.  Ins.  Co.  49 
Minn.  291,  51  N.  W.  921;  Clark  v.  Manufac- 
turers' Mut.  F.  Ins.  Co.  130  Ind.  332,  30  N. 
E.  212.  If  the  policy  is  illegal  the  premiums 
cannot  be  recovered  (Howard  v.  Refuge 
Friendly  Soc.  64  L.  T.  N.  S.  644;  Lowry  v. 
Bourdieu,  2  Dougl.  K  B.  468,  14  English 
Ruling  Cases,  533),  unless  the  parties  are 
not  in  pari  delicto,  Harse  v.  Pearl  Liie 
Assur.  Co.  73  L.  J.  K.  B.  N.  S.  373;  Ameri- 
can Mut.  L.  Ins.  Co.  V.  Bertram,  163  Ind.  61, 
64  L.R.A.  935,  70  N.  E.  258. 

If  the  policy  is  not  illegal,  and  once  at- 
taches, and  the  risk  is  assumed,  ^e  entire 
premium  is  earned,  and  if  a  forfeiture  re- 
sults from  a  breach  of  a  promissory  warran- 
ty or  of  a  condition  subsequent  the  insurer 
cannot  be  required  to  return  any  part  of  the 
premium.  It  is  all  earned  when  the  risk  at- 
taches. Home  F.  Ins.  Co.  v.  Kuhlman,  58 
Neb.  488,  76  Am.  St.  Rep.  Ill,  78  N.  W. 
936;  United  States  L.  Ins.  Co.  ▼.  Smith,  34 
C.  C.  A.  506,  92  Fed.  503;  A.  M.  Todd  Co.  v. 
Farmers'  Mut.  F.  Ins.  Co.  137  Mich.  188,  lOti 
N.  W.  442 ;  Alabama  State  Mut.  Assur.  Co. 
V.  Long  Clothing  &  Shoe  Co.  123  Ala.  667, 
26  So.  655;  Fulton  v.  Lancaster  Ohio  Ins. 
Co.  7  Ohio,  pt.  2,  p.  5;  Merchants'  Ins.  Co. 
V.  Clapp,  11  Pick.  56;  Phoenix  Ins.  Co.  v. 
Stevenson,  78  Ky.  150;  Mutual  L.  Ins.  Co. 
V.  Kelly,  52  C.  C.  A.  154,  114  Fed.  26S; 
Dickerson  v.  Northern  Mut.  L.  Ins.  Co.  200 
111.  270,  65  N.  E.  694;  Home  Ins.  Co.  v.  Dau- 
benspeck,  115  Ind.  306,  17  N.  E.  601;  Pearl- 
stine  V.  Westchester  F.  Ins.  Co.  70  S.  C.  75, 
49  S.  E.  4;  Norris  v.  Hartford  F.  Ins.  Co.  55 
S.  C.  450,  74  Am.  St.  Rep.  765,  33  S.  E.  666; 
Medley  v.  German  Alliance  Ins.  Co.  55  W. 
Va.  342,  47  S.  E.  101;  Harris  v.  Scrivener 
(Tex.  Civ.  App.)  78  S.  W.  705.    But,  if  tho 
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policy  never  attaches  because  of  a  breach  of 
a  condition  precedent,  the  insurer  never  as- 
sumes any  risk  of  loss,  and  never  earns  any 
part  of  the  premium.  While  there  is  some 
conflict  of  authority,  we  thinlc  that  under 
such  conditions  the  proper  rule  is  that  the 
insured,  if  he  has  not  been  guilty  of  fraud, 
is  entitled  to  recover  back  what  he  has  paid 
to  the  insurance  company.  As  said  in  2 
May,  Ins.  3d  ed.  §  667:  "If  a  policy  be  void 
ab  initio f  or  if  the  risk  never  attaches  and 
there  is  no  actual  fraud  on  the  pirt  of  the 
insured,  and  the  contract  is  not  against  law 
or  good  morals,  though  there  may  have  been 
misrepresentation  or  breach  of  warranty, 
he  may  recover  back  all  the  premiums  he 
may  have  paid,  either  in  an  action  for  them 
alone,  or  on  a  count  for  money  had  and  re- 
ceived, coupled  with  a  count  on  the  policy 
in  an  action  for  the  loss."  Tyrie  v.  Fletcher, 
2  Cowp.  666;  Feise  v.  Parkinson,  4  Taunt. 
641,  14  English  Ruling  Oases,  630;  Stevenson 
V.  Snow,  3  Burr.  1240;  Foster  v.  United 
States  Ins.  Oo.  11  Pick.  86;  Olark  v.  Manu- 
facturers' Ins.  Oo.  2  Wooub.  k  M.  472,  Fed. 
Gas.  No.  2,829;  Connecticut  Mut.  L.  Ins.  Oo. 
V.  Pyle,  44  Ohio  St.  19,  68  Am.  Rep.  781, 
4  N.  E.  466;  Jones  v.  Insurance  Co.  of  N. 
A.  90  Tenn.  604,  26  Am.  St.  Rep.  706,  18  S. 
W.  260;  Mulvey  v.  Gore  Dist  Mut.  F.  Assur. 
Co.  25  U.  0.  Q.  B.  424;  Geoigia  Home  Ins. 
Co.  V.  Rosenfleld,  37  0.  0.  A.  96,  96  Fed.  368; 
Fowler  v.  Scottish  Equitable  L.  Ins.  Soc.  28 
L.  J.  Oh.  N.  S.  226;  Delavigne  v.  United 
Ins.  Oo.  1  Johns.  Oas.  310.  See  Rochester 
Ins.  Co.  V.  Martin,  13  Minn.  69,  Gil.  64,  and 
authorities  cited  in  Taylor  v.  Grand  Looge 
A.  O.  U.  W.  (Minn.)  106  N.  W.  408. 

In  the  case  at  bar  the  court  ordered  the 
receivers  to  return  the  premiums  which  had 
been  paid,  and  the  plaintiff  thus  received  the 
full  benefit  of  the  rule.  But  it  does  not  fol- 
low that  it  is  the  duty  of  the  insurer  to  take 
affirmative  action  to  find  the  insured  and 
tender  back  the  amount  of  the  premiums 
which  had  been  paid  voluntarily  before  the 
insurer  had  knowledge  of  the  breach  of  con- 
dition. Georgia  Home  Ins.  Co.  v.  Rosenfleld, 
supra;  Austin  v.  Mutual  Reserve  Fund  Life 
Asso.  132  Fed.  666;  Houdeck  v.  Merchants' 
&  B.  Ins.  Co.  102  Iowa,  303,  71  N.  W.  354. 
As  noted  in  Taylor  v.  Grand  Lodge  A.  O.  U. 
W.  aupra,  the  case  of  Schrieber  v.  German - 
American  Hail  Ins.  Co.  43  Minn.  367,  45  K. 
W.  708,  is  not  an  authority  for  the  rule  that 
the  mere  retention  of  the  premium  paid  be- 
fore notice  of  a  breach  of  condition  is  con- 
clusive evidence  of  an  election  to  treat  the 
policy  as  valid.  Neither  do  the  cases  in- 
cidentally referred  to  by  Chief  Justice  Gil- 
flllan  in  that  case  sustain  this  proposition. 
In  Fishbeck  v.  Phenix  Ins.  Co.  54  Cal.  422, 
there  was  present  every  element  of  a  tech- 
nical estoppel.  The  point  is  not  decided  in 
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Harris  v.  Equitable  Life  Assur.  Soc.  64  K. 
Y.  196.  In  Baker  v.  New  York  L.  Ins.  Co. 
77  Fed.  660,  it  appeared  that  the  insurance 
company  for  a  full  year  after  knowledge  of 
all  the  facts  treated  the  policy  as  in  force. 
Jones  V.  Insurance  Co.  of  N.  A.  90  Tenn. 
604,  25  Am.  St.  Rep.  706,  18  S.  W.  260,  was 
an  action  by  the  insured  to  recover,  the 
premiums.  See  comment  upon  these  cases, 
and  Home  Mut.  Life  Asso.  v.  Riel,  1  Mona- 
ghan  (Pa.)  615,  17  Atl.  36,  in  Georgia  Home 
Ins.  Co.  V.  Rosenfleld,  37  0.  C.  A.  06,  95  Fed. 
368,  361.  In  some  states  statutes  have  been 
enacted  which  require  an  insurance  company 
to  return  all  premiums  which  it  has  received, 
as  a  condition  precedent  to  interposing  a 
defense  on  the  ground  that  the  policy  waa 
obtained  by  misrepresentations.  Mo.  Rev. 
Stet.  1879,  f  5977;  x\ew  York  L.  Ins.  Co, 
V.  Fletcher,  117  U.  S.  519,  29  L.  ed.  934,  6 
Sup.  Ct.  Rep.  837;  Cal.  av.  Code,  §  2617; 
and  Va.  Acts  1897,  1898,  chap.  601,  p.  «,/i> 
(Va.  Ck>de  1904,  p.  638) ;  Vance,  Ins.  245. 

Virginia  F.  &  M.  InSp  Co.  v.  Cummings 
(Tex.  av.  App.)  78  S.  W.  716,  and  Metro- 
politan L.  Ins.  Co.  V.  Moore,  117  Ky.  651,  79 
S.  W.  219,  sustain  the  appellant's  conten- 
tion; but  they  rest  upon  what  seems  to  u» 
an  erroneous  theory.  The  rule  there  applied 
would  be  properly  applicable  in  an  action 
by  an  insurance  company  against  the  in- 
sured for  the  purpose  of  having  the  contract 
rescinded.  Neither  is  appellant's  contention 
sustained  by  Mississippi  Home  Ins.  Co.  v. 
Dobbins,  81  Miss.  623,  33  So.  604.  In  that 
case  the'  premium  was  paid  after  the  agent 
of  the  company  had  notice  of  the  loss;  and 
after  notice  of  the  additional  insurance  the 
company  furnished  blanks  and  allowed  the 
insured  to  make  proofs  of  loss.  It  was  held 
that,  under  the  circumstances  and  the  terms 
of  the  policy  with  reference  to  the  return 
of  premiums  upon  cancelation  of  the  policy, 
the  company  was  estopped  by  its  failure  to 
return  the  unearned  premium.  Commercial 
Assur.  Oo.  V.  New  Jersey  Rubber  Oo.  61  N. 
J.  Eq.  446,  49  Atl.  166,  was  a  suit  by  the  in- 
surer to  cancel  the  policy. 

In  this  case  the  insurer  is  not  asking  to 
have  the  contract  rescinded.  The  premium 
came  into  its  possession  lawfully  under  col- 
or of  what  was  assumed  to  be  a  valid  con- 
tract, and  it  cannot  properly  be  placed  in  a 
position  of  withholding  it  until  repayment 
has  been  demanded.  It  seems  to  us  that  it 
would  be  as  reasonable  to  require  the  in- 
sured, when  he  learns  that  the  insurer  claims 
that  the  policy  is  invalid,  to  either  accept 
the  situation  and  demand  a  return  of  his 
payments  or  stand  on  what  he  assumes  to 
be  his  rights  and  attempt  to  enforce  them. 
A  somewhat  similar  principle  was  applied  in 
American  Mut.  L.  Ins.  Oo.  v.  Bertram,  163 
Ind.  61,  65  L.R.A.  935,  70  N.  E.  258.    If  ke 
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does  not  do  this,  it  should  not  lie  in  his 
mouth  to  assert  that  the  other  party  can- 
not be  heard  on  its  defense  until  it  has  ten- 
dered to  him  what  he  asserts  that  he  has  no 
right  to  receive,  and  will  not  or  cannot  ac- 
cept without  abandoning  his  entire  claim  for 
indemnity.  The  only  logical  course  is  to 
leave  the  parties  where  they  are  until  their 
rtrspective  rights  are  determined.  If  the  de- 
fendant prevails  the  plaintiff  should  have 
judgment  for  the  return  of  his  premiums. 
But  the  insurance  company  must  be  consist- 
ent. If  it  claims  that  the  contract  is  not  in 
force,  it  must  not  expressly  or  impliedly 
recognize  it  as  effective.  If  the  insured  de- 
mands the  return  of  what  he  has  paid  as 
premiums,  it  must  comply  with  the  demand 
if  it  claims  that  the  risk  never  attached. 
If  it  refuses  to  return  the  money  it  places  it- 
self in  a  position  which  is  inconsistent  with 
an  honest  intention  to  avail  itself  of  the 
breach  of  condition,  and  recognizes  the  con- 
tract as  in  force  just  as  effectively  as  it 
would  by  accepting  and  retaining  assess- 
ments or  premiums  after  it  had  acquired 
knowledge  that  tnere  had  been  a  forfeiture. 
Having  thus  made  its  election,  it  will  be 
held  to  have  subjected  itself  to  all  the  lia- 
bilities which  attach  thereto.  Even  when 
knowledge  of  the  breach  of  a  condition  in 
acquired  before  a  loss  occurs,  the  company 
is  not,  under  our  decisions,  required  to  do 
any  affirmative  act. 

In  Johnson  v.  American  Ins.  Co.  41  Minn. 
396,  43  N.  W.  59,  where  the  insured  procured 
other  insurance  in  violation  of  a  condition 
which  provided  that  the  policy  should  be 
void  if  other  insuraroe  was  obtained  'Vith- 
out  notice  to  and  consent  of  this  company 
in  writing  hereon,"  the  court,  through  Mr. 
Justice  Dickinson,  said:  "By  the  plain 
terms  of  the  policy,  other  insurance  with- 
out the  consent  of  the  company  would  ipso 
facto  avoid  the  contract;  and  in  case  of  a 
contract  thus  avoided  it  would  not  be  oblig- 
atory upon  the  insurer  to  repay  any  of  the 
unearned  premium,  nor  would  he  be  required 
to  give  notice  that  he  should  insist  upon  and 
avail  himself  of  the  proper  legal  effect  of  the 
agreement.  It  required  no  affirmative  act  of 
flection  on  the  part  of  the  company  to  make 
operative  the  clause  avoiding  the  contract 
whenever  the  specified  conditions  should  oc- 
cur. Its  obligations  ceased,  unless,  being  in- 
formed of  the  fact,  it  consented  to  the  addi- 
tional insurance,  or  in  some  manner  waived 
the  forfeiture."  To  the  same  effect  is  Bet- 
cher  V.  Capital  F.  Ins.  Co.  78  Minn.  240,  80 
N.  W.  971.  There  is  even  stronger  reason 
for  holding  that  this  is  the  rule  when  the  in- 
surer does  not  learn  of  the  breach  of  con- 
ditions until  after  a  loss.  The  rights  of 
the  parties  have  then  been  determined  and 
fixed  by  the  occurrence  of  the  event  insured 
4L.R.A(y.S.) 


against.  The  policy  at  the  time  of  the  loss 
was  either  null  or  in  full  force  and  effect. 
If  it  was  not  in  force,  the  insurer  is  not 
liable  for  the  loss,  unless  it  prefers  to  re- 
main silent  and  accept  liability  for  rea- 
sons of  general  business  policy.  As  the  con- 
tract is  not  illegal,  it  is  enforceable  unless 
the  insurer  avails  itself  of  its  defense.  If 
it  simply  remains  silent  and  inactive,  the 
claimant  must  then  become  the  active  party 
and  assert  his  claim.  The  company  must 
not,  on  the  peril  of  creating  an  estoppel,, 
mislead  him,  nor  demand  anything  from 
him,  or  any  action  on  his  part,  which  it  has 
no  right  to  demand  on  any  theory  other 
than  that  the  contract  is  in  force.  It  need 
not  tender  back  the  premium  unless  it  is  de- 
manded; but  if  the  contract  is  not  illegal  or 
fraudulent,  and  the  premium  is  demanded 
and  not  returned,  its  retention  is  an  electioa 
to  consider  the  policy  in  force  and  the  com- 
pany is  liable  thereon. 

4.  We  are  unable  to  agree  with  the  ap- 
pellant's contention  that  the  provisions  of 
the  contract  are  ambiguous  and  thus  come 
within  the  principle  applied  in  Central  Mon- 
tana Mines  Co.  v.  Fireman's  Fund  Ins.  Co. 
92  Minn.  223,  99  N.  W.  1120,  100  N.  W.  3. 
The  casjB  turns  upon  two  provisions,  stated 
conjunctively  in  the  policy.  The  entire  con- 
tract shall  be  void  (a)  if  the  interest  of  the 
insured  be  other  than  unconditional  and 
sole  ownership;  or  (b)  if  the  subject  of  the 
insurance  be  a  building  on  ground  not  owned 
by  the  insured  in  fee  simple.  The  breach  of 
either  of  these  conditions  invalidates  the 
entire  policy  unless  it  can  be  held  that  the 
contract  is  divisible.  There  are  many  con- 
flicting cases  on  this  question,  but  Plath  v. 
Minnesota  Farmers'  Mut.  F.  Ins.  Asso.  23 
Minn.  479,  23  Anl^Rep.  697,  established  the 
rule  in  this  state  that,  where  the  insurance 
is  for  a  gross  sum  and  a  single  consideration, 
the  contract  is  entire,  although  the  amount 
of  the  insurance  is  distributed  over  several 
distinct  items  of  property.  A  contract  of  in- 
surance of  this  character  is  entire  and  indi- 
visible. The  sole  effect  of  the  apportion- 
ment of  the  amount  of  the  insurance  upon 
the  separate  and  distinct  items  of  property 
named  in  the  policy  is  to  limit  the  extent 
of  the  insurer's  risk  as  to  each  of  such  items 
to  the  sums  specified.  See  Southern  F.  Ins. 
Co.  V.  Knight,  111  Ga.  622,  52  L.R.A.  70,  78 
Am.  St.  Rep.  216,  36  S.  E.  821;  Pratt  v. 
Dwelling  House  Mut.  F.  Ins.  Co.  130  N.  Y. 
206,  29  N.  E.  117;  and  note  to  Wright  v. 
Fire  Ins.  Asso.  19  L.R.A.  211.  The  policy 
considered  in  the  Plath  Case  contained  a 
provision  that,  in  cane  the  insured  should 
mortgage  the  property  without  notifying  the 
secretary  of  the  company,  "then  .  .  . 
the  insured  shall  not  be  entitled  to  recover 
from   the   association   any   loss   or   damage 
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which  may  occur  in  or  to  the  property  here- 
by insured  or  any  part  or  portion  thereof." 
The  amount  of  the  insurance  was  appor- 
tioned on  a  dwelling  house,  household  furni- 
ture, carriages,  farm  implements,  harvester, 
seeder,  and  threshing  machine.  Without 
notice  to  the  company,  as  required  by  the 
policy,  the  insured  placed  a  chattel  mortgage 
on  the  harvester,  seeder,  and  threshing  ma- 
chine. All  the  property  was  destroyed,  and 
it  was  held  that,  as  the  contract  was  entire 
and  indivisible,  there  could  be  no  recovery 
for  the  loss  of  any  part  thereof.  The  case  was 
cited  with  approval  in  Funke  v.  Minnesota 
Farmers*  Mut.  F.  Ins.  Asso.  29  Minn.  347- 
356,  43  Am.  Rep.  216,  13  N.  W.  164,  and  its 
application  to  this  case  disposes  of  the  ap- 
pellant's contention  adversely.  Central  Mon- 
tana Mines  Co.  v.  Fireman's  Fund  Ins.  Co. 
supra,  turned  upon  the  construction  to  be 
given  the  ambiguous  use  of  the  word  "prop- 
erty" in  the  contract.  The  policy  covered 
certain  mining  property,  and  a  gross  amount 
of  insurance  was  apportioned  upon  di£ferent 
items  of  the  property.  The  policy  provided 
that  it  should  become  void  if  the  ''property" 
therein  described  should  become  unoccupied, 
inoperative,  or  vacant.  The  quartz  mill  only 
became  vacant,  and  all  the  other  buildings 
were  occupied  and  used.  It  was  held  that, 
as  the  language  was  ambiguous,  the  word 
''property"  should  be  construed  to  mean  the 
whole  plant. 

There  is  another  line  of  cases  which  apply 
the  rule  that  a  policy  which  insures  various 
kinds  of  property,  describes  each  class  sep- 
arately, and  apportions  different  amounts 
upon  each  class,  is  not  avoided  by  a  breach 
of  the  contract  as  to  any  property  included 
therein,  except  that  affected  by  the  forfei- 
ture clause,  unless  the  contract  was  induced 
by  fraud,  is  contrary  to  public  policy,  or  the 
breach  of  the  condition  in  question  increases 
the  risk  on  tne  whole  property.  Where 
there  is  neither  illegality,  fraud,  nor  in- 
crease of  risk,  a  recovery  is,  under  these 
cases,  permitted  as  to  all  the  property  not 
thereby  directly  affected.  See  Phenix  Ins. 
Co.  v.  Pickel,  119  Ind.  155,  12  Am.  St.  Rep. 
393,  21  N.  E.  646;  McGowan  v.  People's  Mut. 
F.  Ins.  Co.  54  Vt.  211,  41  Am.  Rep.  843; 
Agricultural  Ins.  Co.  v.  Hamilton,  82  Md.  88, 
30  L.R.A.  633,  51  Am.  St.  Rep.  457,  33  Atl. 
429;  Stevens  v.  Queen  Ins.  Co.  81  Wis.  335, 
29  Am.  St.  Rep.  905,  51  N.  W.  555 ;  Loomis 
V.  Rockford  Ins.  Co.  77  Wis.  87,  8  L.R.A.  834, 
20  Am.  St.  Rep.  96,  45  N.  W.  813;  Havens  v. 
Home  Ins.  Co.  Ill  Ind.  90,  60  Am.  Rep.  689, 
12  N.  E.  137;  Miller  v.  Delaware  Ins.  Co.  14 
Okla.  81,  65  L.ILA.  173,  75  Pac  1121;  Re- 
public County  Mut.  F.  Ins.  Co.  v.  Johnson, 
69  Kan.  146,  106  Am.  St.  Rep.  157,  76  Pac. 
419;  Tavlor  v.  Anchor  Mut.  F.  Ins.  Co.  116 
Iowa,  625,  57  L.R.A.  328,  93  Am.  St.  Rep. 
4L.R.A.(N.S.) 


261,  88  N.  W.  807.  But  the  plaintiff  in  this 
case  cannot  recover  on  the  policy  in  question 
even  under  this  rule.  The  contract  was  not 
illegal,  neither  was  it  induced  by  fraud,  but 
the  character  of  the  property  and  its  loca- 
tion brings  it  clearly  within  one  of  the  rec- 
ognized exceptions.  The  condition  with  ref- 
erence to  the  title  affected  the  building,  and 
its  breach  increased  the  moral  hazard  of  the 
risk.  It  is  stipulated  that  the  loss  was  on 
stock,  machinery,  boiler,  and  engine  house. 
The  buildings  stood  on  leased  ground.  The 
stock  and  machinery  were  in  the  "building 
and  additions"  thereto.  The  boiler  and  en- 
gine house  were  apparently  situated  upon 
the  same  leased  land,  and  adjacent  to  the 
main  building.  It  is  thus  apparent  that 
whatever  increased  the  risk  to  the  building 
inevitably  increased  the  risk  on  all  the  other 
property  that  was  destroyed.  It  thus  comes 
clearly  within  the  rule  applied  in  Agri- 
cultural Ins.  Co.  V.  Hamilton,  and  Stevens  v. 
Queen  Ins.  Co.  aupi-a. 
The  order  appealed  from  is  affirmed. 


NORTH  DAKOTA  SUPREME  COURT. 

J.  D.  BACON,  Appt., 

v. 

ROBERT  MITCHELL  et  al.,  Respts. 

(—  N.  D.  — ,  106  N.  W.  129.) 

Attoxney— presumption  of  authority. 

1.  The  legal  presumption  is  that  an  at- 
torney has  authority  to  appear  for  the  per- 
son for  whom  he  assumes  to  act. 

Same — ^repudiation  of  authority. 

2.  A  suitor  who  does  not  disclaim  the 
authority  of  an  attorney  who  assumes  to 
represent  him  in  an  action,  when  it  is  his 
duty  to  do  so,  may  not  do  so  afterwards. 
He  cannot  take  the  hazard  of  a  trial,  and, 

Headnotes  by  YouNO,  J. 


Case  Note. — ^Power  of  attorney  to  discon- 
tinue suit. — ^An  attorney  may  discontinue 
or  dismiss  a  suit  without  prejudice,  since  he 
has  power,  by  virtue  of  his  retainer  or  em- 
ployment, to  manage  the  cause  in  which  he 
is  engaged,  and  do  all  things  incidental  to 
the  prosecution  of  the  suit  which  affect  the 
remedy  only,  but  he  has  no  implied  author- 
ity to  do  any  act  which  affects  the  cause  of 
action  itself.  Davis  v.  Hall,  90  Mo.  659,  3 
S.  W.  382;  Barrett  v.  Third  Ave.  R.  Co.  45 
N.  Y.  628;  Weeks,  Attorneys  at  Law,  §§ 
217-220. 

In  Gaillard  v.  Smart,  6  Cow.  385,  the 
court  ordered  a  discontinuance  to  be  entered 
pursuant  to  a  statement  to  defendant's  at- 
torney, by  the  attorney  for  the  plaintiff, 
that  the  cause  was  discontinued,  and  held 
that  the  attorney  for  the  plaintiff  does  not 
require  special  authority  to  do  so  ordinary 
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when  unsuccessful,  allege  as  ground  for  va- 
cating the  judgment  that  the  attorney  who 
conducted  the  trial  had  no  authority. 
Same— right  to  dismiss  action. 

3.  Under  his  general  authority,  an  at- 
torney has  the  exclusive  control  of  the  rem- 
edy, and  he  may  discontinue  the  action  by 
a  dismissal  without  prejudice,  and  his  client 
is  bound  by  his  act. 

Same— mistake. 

4.  An  attorney's  mistake  of  judgment 
as  to  the  law,  or  his  ignorance  of  facts  which 
he  ought  to  have  known,  is  not  sufficient 
ground  for  vacating  a  judgment  of  dismis- 
sal, entered  upon  his  motion. 

(October  13,  1905.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  McHenry  County 
refusing  to  vacate  a  judgment  of  dismis' 
sal  alleged  to  have  been  entered  by  plain- 
tiflTs  attorney  without  authority.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  M.  Chzistianson  and  C.  J.  Mur- 
phy, for  appellant: 

An  attorney  cannot  delegate  his  author- 
ity. 

Johnson  v.  Cunningham,  1  Ala.  249; 
Hitchcock  V.  M'Gehee,  7  Port.  (Ala.)  SSG*; 
Hendry  v.  Benlisa,  37  Fla.  609,  34  L.R.A. 
283,  20  So.  800;  Morgan  v.  Roberts,  38  111. 
65;  Porter  v.  Elizalde,  125  Cal.  204,  57 
Pac.  899;  Cornelius  v.  Wash,  1  111.  63,  12 
Am.  Dec.  145;  Buckley  v.  Buckley,  45 
N.  Y.  S.  R.  827,  18  N.  Y.  Supp.  607;  Crotty 
V.  Eagle,  35  VV.  Va.  143,  13  S.  E.  59; 
Clegg  V.  Baumberger,  110  Ind.  536,  9  N.  E. 
700;  McDowell  v.  Gregory,  14  Neb.  33,  14 
X.  W.  899;  Antrobus  v.  Sherman,  65  Iowa, 


230,  54  Am.  Rep.  7,  21  N.  W.  679;  Danley 
V.  Crawl,  28  Ark.  95;  Kellogg  v.  Norris, 
10  Ark.  18;  Dickson  v.  Wright,  52  Miss. 
585,  24  Am.  Rep.  677;  O'Conner  v.  Arnold, 
53  Ind.  203;  Masecar  v.  Chambers,  4  U. 
C.  Q.  5.  171;  Hoover  v.  Greenbaum,  61 
X.  Y.  305;  Atkinson  v.  Howlett,  11  Ky. 
L.  Rep.  364;  Hurste  v.  Hotaling,  20  Xeb. 
178,  29  N.  W.  299;  Robson  v.  Eaton,  1 
T.  R.  62. 

A  party  dealing  with  an  agent  is  bound, 
at  his  peril,  to  ascertain  both  the  fact  of 
agency  and  its  extent. 

Corey  v.  Hunter,  10  N.  D.  5,  84  N.  W. 
570;  Fargo  v.  Cravens,  9  S.  D.  646,  70  N. 
W.  1053. 

An  attorney  acting  under  a  general  em- 
ployment has  no  implied  power  or  au- 
thority to  dismiss  or  compromise  an  ac- 
tion. 

Bigler  v.  Toy,  68  Iowa,  687,  28  N.  W. 
17 ;  Luce  v.  Foster,  42  Neb.  818,  60  N.  W. 
1027;  Erskine  v.  Mcllrath,  60  Minn.  485, 
62  N.  W.  1130;  Mayer  v.  Sparks,  3  Kan. 
App.  602,  45  Pac.  249;  Porter  v.  Elizalde, 
supra;  Kilmer  v.  Gallaher,  112  Iowa,  583,  84 
Am.  St.  Rep.  358,  84  N.  W.  697;  3  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  358;  Flannagan  v. 
Elton,  34  Neb.  355,  51  N.  W.  967;  Rhu- 
tasel  V.  Rule,  97  Iowa,  20,  65  N.  W.  1013; 
Steinkamp  v.  Gaebel,  1  Neb.  (Unof.)  480, 
95  N.  W.  684;  Hallack  v.  Loft,  19  Colo. 
74,  34  Pac.  568;  Mechem,  Agency,  §  813; 
Weeks,  Attorneys  at  Law,  S  219;  2  Free- 
man, Judgm.  4th  ed.  S  463;  Dickerson  v. 
Hodges,  43  N.  J.  Eq.  45,  10  Atl.  Ill;  Isaacs 
V.  Zugsmith,  103  Pa.  77;  Davidson  v.  Ro- 
sier, 23  Mo.  387;  Vail  v.  Conant,  15  Vt. 
314;  Wadhams  v.  Gay,  73  111.  415. 


an  act  of  practice  as  the  discontinuance  of 
the  cause. 

In  Simpson  v.  Brown  Bros.  1  Wash.  Terr. 
247,  the  court  sustained  the  power  of  the  at- 
torney for  a  party,  who  mtervened  in  a 
pending  suit,  to  indorse  a  stipulation  for 
dismissal  on  the  petition  of  intervention, 
and  held  that  the  rights  of  the  parties  are 
not  concluded  by  such  a  course, — especially 
where  the  judgment  dismissing  the  case  ex- 
pressly recited  that  it  was  "without  preju- 
dice to  the  rights  of  either  parfy.** 

Under  a  statute  providing  that  the  plain- 
tiff in  any  suit  may  dismiss  such  suit  in 
vacation  of  the  court  upon  the  payment  of 
all  the  costs  that  may  have  accrued  therein, 
the  attorney  for  the  plaintiff  may  dismiss 
an  ejectment  action  in  vacation  with  the 
same  effect  as  though  the  plaintiff  had  done 
80  in  person.    Davis  v.  Hall,  supra. 

And  under  a  statute  which  gives  an  attor- 
ney authority  to  bind  his  client  in  any  of 
the  steps  of  an  action  by  his  agreement  in 
writing  when  entered  upon  the  minutes  of 
the  court,  the  attorney  for  the  plaintiff  has 
power  to  enter  into  a  written  discontinu- 
ance of  an  action  as  to  certain  defendants 
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who  are  not  served,  and  as  to  part  of  the 
land  involved  in  an  ejectment  suit.  Mc- 
Leran  v.  McNamara,  55  Cal.  508. 

An  attorney's  clerk  has  no  power  to  dis- 
continue an  action  without  the  knowledge  or 
consent  of  his  employer.  Irvine  v.  Spring, 
35  How.  Pr.  479. 

The  only  cases  in  which  a  contraiy  doo- 
trine  is  applied  are  mentioned  but  briefly 
by  the  court  in  Baoon  v.  Mitchell.  In  the 
first  one,  Rhutasel  v.  Rule,  97  Iowa,  20,  65 
N.  W.  1013,  it  was  held  that  an  attorney, 
under  a  general  employment  to  prosecute  an 
action  for  replevin,  has  no  authority  to 
withdraw  the  case  against  the  wishes  of  his 
client  who  desires  a  determination  on  the 
merits. 

And  in  Steinkamp  v.  Gaebel,  1  Neb. 
(Unof.)  480,  95  N.  W.  684,  the  court  rely- 
ing upon  the  Rhutasel  Case,  held  that  an  at- 
torney employed  to  prosecute  an  assault 
case  which  remained  untried  for  a  year  and 
a  half  could  not,  on  the  day  his  services  were 
discontinued,  file  a  written  dismissal  of  the 
action  and  sign  it  as  attorney  for  plain- 
tiff. 
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An  attorney  cannot  enter  a  retraxit  or 
a  disoontinuanoe  when  it  would  operate  to 
conclude  the  dient's  rights,  except  upon  ex- 
press authority. 

3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  360; 
Grotty  V.  Eagle;  Flannagan  v..  Elton; 
Steinkamp  v,  Gaebel;  and  Hallack  v.  Loft,— 
supra. 

On  petition  for  rehearing. 

The  appellant  was  entitled  to  be  relieved 
from  the  judgment,  for  the  reason  that  the 
dismissal  was  entered  under  a  mistaken  be- 
lief as  to  what  the  facts  were. 

Palace  Hardware  Co.  v.  Smith,  134  Cal. 
381,  60  Pac.  474;  Sheehan  v.  Osborne 
(Cal.)  69  Pac  842;  Bonds  y.  Hickman,  29 
Cal.  401;  Porter  v.  Holt,  73  Tex.  447, 
11  S.  VV.  494;  Keens  v.  Eobertaon,  46  Neb. 
837,  65  N.  W.  897;  Ward  v.  CUy,  82  Cal. 
502,  23  Pac.  60,  227;  Dalton  v.  West  End 
Street  R.  Co.  159  Mass.  221,  38  Am.  St. 
Rep.  410,  34  N.  E.  261 ;  Ladd  v.  Stevenson, 
112  N.  Y.  326,  8  Am.  St.  Rep.  748,  19  N.  E. 
842;  McClure  v.  Sheek,  68  Tex.  426,  4  S. 
W.  652;  20  Enc.  PI.  &  Pr.  p.  664. 

Messrs.  W.  R.  Garrett  and  La  Sueur  ft 
Bradford  for  respondents. 

Young,  J.,  delivered  the  opinion  of  the 
court: 

Action  upon  a  promissor}'  note.  Issue 
was  joined  by  service  of  answer  November 
27,  1901.  In  March,  1903,  by  leave  of 
court,  an  amended  answer  was  served.  The 
case  came  on  for  trial  regularly  before  a 
jury  at  Towner,  McHenry  county,  at  a 
regular  term  of  the  district  court  of  that 
county,  on  June  27,  1903.  At  the  request 
of  C.  J.  Murphy,  an  attorney  at  law,  resid- 
ing in  the  city  of  Grand  Forks,  who  was 
plaintiff's  attorney  of  record,  one  A.  M. 
Christiansen,  an  attorney,  residing  in 
Towner,  appeared  and  conducted  the  trial 
for  plaintiff.  After  introducing  consider- 
able evidence,  both  oral  and  ji^x^umentary, 
but  before  the  case  was  formally  sub- 
mitted, Christianson  moved  to  dismiss  with- 
out prejudice,  a  course  which  was  induced 
by  the  imperfect  condition  of  certain  dep- 
ohitions  which  he  deemed  essential  to 
establish  the  plaintiff's  case,  and  judgment 
of  dismissal  was  duly  entered.  Thereafter 
an  order  was  issued  to  defendants  to  show 
cause  why  the  judgment  should  not  be  set 
aside  and  the  case  reinstated  for  trial. 
The  grounds  of  the  motion  were  set  out  in 
a  number  of  affidavits  made  by  Christian- 
son,  Murphy,  and  others,  in  which  it  was 
made  to  appear  that  the  plaintiff  did  not 
engaf]^e  Christianson  to  try  the  case;  that 
he  was  merely  engaged  by  Murphy,  and 
had,  therefore,  as  plaintiff's  counsel  con- 
tend, no  legal  authority  to  act  for  plain- 
tiff or  to  move  to  dismiss;  and  that, 
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unless  the  judgment  of  dismissal  is  set 
aside,  and  the  case  reinstated,  the  statute 
of  limitations  \(ill  be  a  complete  defense 
to  another  action  on  the  note.  The  motion 
to  vacate  was  denied,  and  plaintiff  appeals 
from  the  order. 

We  are  of  opinion  that  the  court  did  not 
err  in  making  the  order  in  question.  In 
reaching  this  conclusion,  it  is  unnecessary 
to  discuss  the  extent  of  an  attorney's  au- 
thority to  employ  a  substitute  or  subordi- 
nate. Upon  the  faets  of  this  case,  the  cor- 
rectness of  the  order  does  not  turn  upon 
that  question.  The  real  question  is  wheth- 
er the  plaintiff  can  be  heard  to  say  that 
Christianson  was  without  authority  to 
represent  him.  We  are  agreed  that  he  can- 
not. Christianson  is  a  regularly  lioensed 
attorney.  Presumptively  an  attorney  has 
authority  to  represent  the  person  whom  be 
assumed  to  represent.  Weeks,  Attorneys  at 
IjSlw,  §  196,  and  cases  cited.  Also,  4  Cyc 
Law  &  Proc.  p.  928,  and  cases  cited.  The 
business  of  the  courts  is  transacted  upon 
this  assumption.  It  is  not  necessary,  in 
tlfe  first  instance,  for  the  court  or  counsel 
for  the  adverse  party  to  demand  proof  of 
the  authority  of  an  attorney  to  act.  **The 
burden  is  upon  the  person  denying  the  au- 
thority." In  this  case  it  was  upon  the 
plaintiff.  He  did  not  disclaim  Christian- 
son's  authority,  but  permitted  the  case  to 
proceed  to  trial  without  objection  to  his 
appearance.  The  trial  judge  and  defend- 
ant's counsel  assumed  that  he  had  authority 
to  represent  the  plaintiff.  They  had  a  right 
to  rest  upon  the  presumption  of  author- 
ity. The  plaintiff  instituted  the  action 
and  invoked  the  jurisdiction  of  the  court. 
The  case  was  regularly  reached  for  trial. 
The  record  does  not  show  affirmatively 
that  the  piaintiff  was  present  at  the  trial. 
That  fact,  however,  is  not  material.  It 
was  his  duty  to  attend  the  trial  in  person, 
or  by  an  authorized  representative.  A 
failure  to  appear  is  deemed  an  election  to 
become  nonsuit.  Thompson,  Trials,  S  2229; 
Nordmanser  v.  Plitehcoek,  40  Mo.  179.  If 
Christianson  had,  in  fact,  no  authority  to 
appear  for  him,  it  was  his  duty  to  dis- 
claim his  assumption  of  authority.  He 
cannot  be  permitted  to  say,  after  taking 
the  hazard  of  a  successful  issue  of  a  trial, 
that  the  attorney  who  assumed  to  represent 
him  had  in  fact  no  authority.  See  Bing- 
ham V.  Guthrie.  19  Pa.  418,  424;  Christ- 
man  v.  Moran,  9  Pa.  487.  He  is  in  no  worse 
])Ositiou  than  he  would  have  occupied  had 
(liristianson  not  assumed  to  represent 
him. 

It  is  also  urged  that  the  general  au- 
thority of  an  attorney  does  not  include 
the  power  to  discontinue  the  action,  and 
that    the    judgment    of    dismissal    without 
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prejudice,  which  wu  entered  on  Christian- 
son's  motion,  should  therefore  be  set  aside. 
This  contention  is  based  upon  an  errone- 
ous view  of  an  attorney's  general  author- 
ity. True  the  cause  of  action  itself  is  un- 
der the  control  of  the  client.  Paulson  v. 
Lyaon,  12  N.  D.  354,  97  N.  W.  633,  But 
the  attorney  ''has  the  free  and  full  control 
of  a  case  in  its  ordinary  incidents.  .  .  . 
He  has  the  exclusive  control  of  the  con- 
duct and  management  of  the  suit.  He  can- 
not give  a  release  or  discharge  the  cause  of 
action;  but  he  has  exclusive  control  of  the 
remedy,  and  may  continue  or  discontinue 
it"  Weeks,  Attorneys  at  Law,  §  220. 
"He  may  discontinue  an  action  because  that 
relates  to  the  conduct  of  the  suit  and  is 
within  his  retainer,  and  not  to  the  cause 
of  action."  Barrett  ▼.  Third  Ave.  R.  Co. 
45  N.  Y.  628,  635;  Gaillard  v.  Smart,  6 
Cow.  385;  McLeran  v.  McNaraara,  55  Cal. 
608;  Kmpson  v.  Brown,  1  Wash.  Terr.  248; 
Nightingale  v.  Oregon  C.  R.  Co.  2  Sawy. 
338,  Fed.  Cas.  No.  10,264.  The  supreme 
court  of  Iowa,  in  Rhutasel  v.  Rule,  97 
Iowa,  20,  66  N.  W.  1013,  said  that  author- 
ity to  dismiss  must  be  specially  conferred; 
tnd  in  Steinkamp  v.  Gaebel,  1  Neb.  (Unof.) 
480,  95  N.  W.  684,  the  language  of  the 
Iowa  court  was  quoted  with  approval.  In 
our  opinion  that  view  is  unsound  in  prin- 
ciple and  against  the  weight  of  authority. 
The  question  as  to  whether  an  action  shall 
be  dismissed  relates  to  the  conduct  of  the 
suit  and  to  the  remedy, — a  question  fre- 
quently arising  in  all  courts,  and  is  one 
peculiarly  addressed  to  the  skill,  knowl- 
e^  and  judgment  of  the  attorney.  When 
the  alternative  is  presented  of  a  probable 
defeat  upon  the  merits,  as  in  this  case,  or 
a  dismissal  without  prejudice,  thus  saving 
the  cause  of  action,  it  is  lor  the  attorney  to 
decide,  as  one  of  the  incidents  of  the  trial, 
and  in  the  performance  of  his  duty  to  his 
client,  which  course  to  pursue.  In  this 
case  the  attorney  elected  to  dismiss.  In 
doing  so  he  did  not  destroy  his  client's 
cause  of  action.  The  fact  that  the  statute 
of  limitations  has  run,  if  that  is  the  fact, 
and  may  be  pleaded  in  another  action, 
does  not  affect  the  question.  The  plain- 
tiff's cause  of  action  is  intact.  The  stat- 
ute of  limitations  relates  solely  to  the  rem> 
cdy,  and  does  not  destroy  the  cause  of 
action.  Colonial  &  United  States  Mortg. 
Co.  V.  Korthwest  Thresher  Co.  13  N.  D.  — , 
70  L.R.A.  814,  103  N.  W.  916,  918.  Even 
if  the  dismissal  was  in  fact  ill  advised,  and 
was  made  without  a  realization  on  Chris- 
tianson's  part  that  the  evidence  he  had  of- 
fered and  had  at  hand  was  sufficient  to 
prove  the  plaintiff's  case,  and  in  ignorance 
of  the  fact  that  the  statute  of  limitation 3 
would  be  available  as  a  bar  in  another  ac- 
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lion,  as  stated  in  the  moving  affidavits, 
still  this  does  not  furnish  sufficient  reason 
for  vacating  the  judgment.  It  merely 
presents  a  mistake  of  judgment  as  to  the 
law  or  ignorance  of  facts  which  he  ought 
to  have  known.  The  following  language  of 
the  supreme  court  of  Wisconsin  in 
Juneau  County  v.  Hooker,  67  Wis.  322,  30 
N.  W.  357,  a  similar  case,  in  denying  an  ap- 
plication to  reinstate,  is  directly  applicable 
and  meets  our  full  approval:  **It  was  ig- 
norance of  either  the  law  or  of  a  fact  that 
the  learned  counsel  of  the  respondent  ought 
to  have  known,  and  might  have  readily 
known,  before  the  discontinuance  of  the 
action.  Suppose  a  plaintiff  should  volun- 
tarily discontinue  his  suit  because  at  the 
time  he  should  be  of  the  opfnion  that  he 
could  not  maintain  it,  and  he  afterwardrt 
had  formed  a  different  opinion,  would 
such  a  reason  be  a  good  one  for  reinstat- 
ing the  action,  and  for  the  ooiurt  to  treat 
the  defendant  'as  being  in  court  and  out  of 
court  at  the  same  time,'  and  for  the  court 
'to  suffer  its  proceedings  to  be  trifled  with, 
even  if  parties  were  disposed  to  back  and 
fill  and  to  vacillate  in  the  conduct  of  the 
suit.'  as  the  present  chief  justice  said  in 
his  opinion  in  the  above  case  in  12  Wis.?" 

In  moving  to  dismiss  without  prejudice 
an  attorney  acts  within  his  authority,  and 
the  client  is  bound  by  his  act.  If  the  client 
is  injured,  his  remedy,  if  any  he  has,  is 
against  the  attorney  alone.  Weeks,  At- 
torneys at  Law,  S  220,  and  cases  cited  at 
note  5.  We  find  no  abuse  of  discretion  in 
the  refusal  to  vacate  the  judgment. 

The  order  appealed  from  is  accordingly 
affirmed. 

All  concur. 

Petition  for  rehearing  denied  January  5, 
1906. 


CALIFORNIA  SUPREME  COURT. 

LAURA  C.  LYON,  Respt., 

v. 
UNITED  MODERNS,  Appt. 

(—  Cal.  — ,  83  Pac.  804.) 

Denial  of  nonsuit — error — waiver. 

1.  Error  in  denying  motion  for  nonsuit 
at  the  close  of  plaintiffs  evidence  is  cured 

Case  Note. — Previous  rejection  by  benefit 
association  as  declination  or  refusal  of  inBur- 
ance  within  meaning  of  application  for  life 
insurance. — An  important  factor  in  deter- 
mining the  truth  or  falsity  of  a  statement 
in  an  application  for  life  insurance  is  the 
construction  given  -the  word  "company," 
"association,"  or  "society,"  as  used  m  the 


248 


CALIFORNIA  SUPREME  COURT. 


Jan., 


by  the  introduction  of  evidence  by  defend- 
ant which  supplies  defects  in  plaintiflTs 
proof. 

Mutual  benefit  certificate — ^validity  of  claim. 

2.  A  provision  in  a  mutual  benefit  cer- 
tificate that  the  amount  should  be  paid 
within  a  certain  time  after  satisfactory 
proof  of  the  validity  of  the  claim  does  not 
reouire  proof  of  the  validity  of  the  certifi- 
cate. 

Same — omission  of  information. 

3.  A  mutual  benefit  certificate  is  not 
avoided  by  the  fact  that  the  medical  exam- 
iner omits  to  insert  in  the  application  infor- 
mation material  to  the  risk,  which  is  given 
him  in  good  failh  by  the  applicant. 
Same— question  as  to  rejection  of  applicant. 

4.  A  beneficial  association  issuing  death 
benefit  certificates  is  not  within  the  mean- 
ing of  a  question  in  an  insurance  application 
as.  to  whether  or  not  applicant  has  ever  been 
rejected  by  any  company. 
Instruction— assumption  of  fact. 

6.  An  instruction  is  properly  refused 
which  assumes  a  fact  which^  under  the  evi- 
dence, is  an  issue  for  the  jury  to  decide. 

(January  17,  1906.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Los  Angeles 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  mutual  benefit  certificate.  Af- 
firmed. 
The  facts  are  stated  in  the  opinion. 


Mr.  J.  W.  McKinley,  for  appellant: 
All   of   the   statements  contained  in   the 
application     constitute      warranties,      and 
plaintiff  has  no  right  to  recover  if  any  of 
them  are  untrue. 

Cobb  V.  Cov^ant  Mut.  Ben.  Asso.  15;i 
Mass.  176,  10  L.  R.  A.  666,  26  Am.  St.  Rep. 
619,  26  X.  £.  230;  Metropolitan  L.  Ins.  Co. 
V.  McTa^e,  49  N.  J,  L.  687,  60  Am.  St. 
Rep.  661,  9  Atl.  766;  Schmitt  v.  National 
Life  Asso.  84  Hun,  128,  32  N.  Y.  Supp. 
513;  Dwiglit  v.  Germania  L.  Ins.  Co.  103 
N.  Y.  341,  67  Am.  Rep.  729,  8  N.  E.  654; 
Boland  v.  Industrial  Ben.  Asso.  74  Hun, 
385,  26  N.  Y.  Supp.  433;  Barteau  v. 
Phoenix  Mut.  L.  Ins.  Co.  67  N.  Y.  695: 
Vose  V.  Eagle  Life  &  Health  Ins.  Co.  6 
Cush.  42;  Provident  Sav.  Life  Asaur.  Soc. 
V.  Llewellyn,  7  C.  C.  A.  679,  16  U.  S. 
App.  405,  58  Fed.  940;  Brady  v.  United 
L.  Ins.  Asso.  9  C.  C.  A.  252,  20  U.  S.  App. 
337,  60  Fed.  727;  Schultz  v.  Mutual  L. 
Ins.  Co.  6  Fed.  672;  Sladden  v.  New  York 
L.  Ins.  Co.  9.9  C.  C.  A.  596.  58  U.  S.  App. 
482,  86  Fed.  102;  Jeffries  v.  Economical  L. 
Ins.  Co.  22  Wall.  47,  22  L.  ed.  833; 
^tna  L.  Ina.  Co.  v.  France,  91  U.  S. 
510,  23  L.  ed.  401;  Hubbard  v.  Mutual 
Reserve  Fund  Life  Asso.  40  C.  C.  A.  665, 
100  Fed.  719;  Roberts  v.  ^tna  Ins.  Co.  58 
Cal.  83;  May,  Ins.  §  156;  1  Bacon,  Ben. 
Soc.  1^4;  Weil  V.  New  York  L.  Ins.  Co. 
47  La.  Ann.  1405,  17  So.  853;  O'Connor  v. 


interrogatory  with  reference  to  prior  ap- 
plication and  rejection. 

The  policy  involved  in  Fidelity  Mut.  Life 
Asso.  V.  Miller,  34  C.  C.  A.  211,  68  U.  S. 
App.  717,  92  Fed.  63,  required  the  appli- 
cant to  state  whether  he  had  ever  made  ap- 
plication for  insurance  to  any  other  com- 
pany, association,  or  society  on  which  a 
policy  had  been  denied,  to  which  he  gave 
a  negative  answer,  and  the  court  held  that 
his  previous  rejection  by  the  Royal  Ar- 
canum was  not  within  the  scope  of  the 
question,  since  the  words  "company,  asso- 
ciation, or  society"  refer  to  one  and  the 
same  thing,  namely,  a  regular  insurance 
company,  and  do  not  contemplate  appli- 
cations for  insurance  in  secret,  social,  or 
beneficial  societies  having  life-insurance  fea- 
tures. 

On  the  contrary,  it  was  held  in  Bruce  t. 
Connecticut  Mut.  L.  Ins.  Co.  74  Minn.  310, 
77  N.  W.  210,  that  the  Royal  Arcanum  was 
within  the  scope  of  the  question,  "Has  any 
company  or  association  ever  declined  or 
postponed  granting  or  delivering  insurance 
on  your  life,  either  for  any  particular 
amount  or  in  any  particular  form?"  and 
that  a  negative  answer  was  a  breach  of  war- 
ranty of  the  truth  of  the  statements  by  the 
applicant.  The  court  further  held  that, 
while  the  constitution  and  by-laws  of  the 
Royal  Arcanum  may  provide  for  local  lodges 
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with  pass  words,  grips,  and  signs, — secrec 
societies  in  fact  in  which  the  social  feature 
is  made  prominent,— yet  the  real  object  of 
the  organization  is  to  provide  insurance  on 
the  lives  of  its  members,  and  to  build  up  the 
insurance  department,  and  not  to  create  a 
fraternal  or  charitable  institution. 

In  White  v.  National  L.  Ins.  Co.  11  Ohio 
Dec.  Reprint,  857,  it  was  held  that  a  nega- 
tive answer  to  the  question  ^Has  any  com- 
pany or  association  declined  to  grant  a  pol- 
icy on  your  life?"  is  not  a  breach  of  war- 
ranty of  the  truth  of  the  statements  of  the 
assured  in  his  application,  where  it  appears 
that  a  certificate  of  membership  had  been 
denied  by  the  People's  Mutual  Benefit  Asso- 
ciation, for  the  reason  that  a  refusal  to 
grant  a  certificate  of  membership  in  such  as- 
sociation is  not  a  refusal  to  grant  a  policy 
on  the  life  of  the  assured  within  the  mean- 
ing of  the  question. 

In  Newton  v.  Southwestern  Mut.  Life 
Asso.  116  Iowa,  311,  90  N.  W.  73,  a  state- 
ment that  no  company  had  ever  refused  to 
grant  insurance  on  the  applicant's  life,  when 
m  fact  he  had  been  rejected  by  a  benefit  as- 
sociation, was  held  not  to  avoid  the  policy, 
on  the  ground  that  there  is  a  clear  distinc- 
tion between  mutual  benefit  associations 
and  insurance  companies,  and  that  the  ques- 
tion referred  only  to  the  latter. 

And  in  Equitable  L.  Ins.  Co.  v.  Hazlewood, 
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Grand  Lodge,  A,  O.  U.  W.  146  Cal.  484,  80 
Pac  688;  Aloe  v.  Mutual  Reserve  Life 
Aaso.  147  Mo.  561,  49  S.  W.  557;  McCol- 
lum  T.  Mutual  L.  Ins.  Co.  55  Hun,  103,  S 
X.  Y.  Supp.  249,  124  N.  Y.  642,  27  N.  E. 
412;  United  Brethren  Mut.  Aid  Soc.  v. 
(yHara,  120  Pa.  256,  13  Atl.  932;  Cum- 
mings  Y.  Kennebec  Mut.  L.  Ine.  Co.  89 
Me.  37,  35  Atl.  1032;  Mengel  v.  Northwest- 
ern Mut  L.  Ins.  Co.  176  Pa.  280,  35  Atl. 
197;  Day  v.  Mutual  Ben.  L.  Ins.  Co.  1 
MocArth.  41,  29  Am.  Rep.  565;  Roche  v. 
Supreme  Lodge,  K.  of  H.  21  App.  Div. 
599,  47  N.  Y.  Supp.  774;  Wall  v.  Royal 
Soc.  of  G.  F.  179  Pa.  355,  38  Atl.  748; 
Kelly  V.  Life  Ins.  Clearing  Co.  113  Ala. 
453,  21  So.  361;  Hambrough  t.  Mutual 
L  Im.  Co.  72  L.  T.  N.  S.  140;  Kelley  v. 
Mutual  L.  Ins.  Co.  75  Fed.  637;  Modern 
Woodmen  v.  Von  Wald,  6  Kan.  App.  231, 
49  Pac.  782;  Elliot  v.  Mutual  Ben.  Life 
Amo.  76  Hun,  378,  27  N.  Y.  Supp.  696; 
Stuart  V.  Mutual  Reserve  Fund  Life  Asso. 

78  Hun,  191,  28  N.  Y.  Supp.  944;  Mc- 
Cormick  t.  United  Life  &  Acci.  Ins.  Asso. 

79  Hun,  340,  29  N.  Y.  Supp.  364;  Glut- 
ting v.  Metropolitan  L.  Ins.  Co.  50  N.  J.  L. 
287,  13  Atl.  4;  March  v.  Metropolitan  L. 
Ids.  Co.  186  Pa.  629,  65  Am.  St.  Rep.  887,  40 
Atl.  1100;  Fidelity  Mut.  Life  Asso.  v. 
Harris,  94  Tex.  25,  86  Am.  St.  Rep.  813,  57 
S.  W.  635;  Mutual  L.  Ins.  Co.  v.  Arhelger,  4 
Ariz.  271,  36  Pac.  895;  Sternaman  v. 
Metropolitan  L.  Ins.  Co.  49  App.  Div.  473, 


63  N.  Y.  Supp.  674;  White  v.  Provident  Sav. 
Life  Assur.  Soc.  163  Mass.  108,  27  L.R.A. 
398,  39  N.  E.  771;  Niunrich  v.  Supreme 
Lodge,  K.  &  L.  of  H.  24  N.  Y.  S.  R.  287,  3  N. 
Y.  Supp.  662;  2  Joyce,  Ins.  §  1882;  North- 
western Masonic  Aid  Asso.  v.  Bodurtha,  23 
Ind.  App.  121,  77  Am.  St.  Rep.  414,  53 
N.  E.  787;  May,  Ins.  §  156;  McKenzie  v. 
Scottish  Union  &  Nat.  Ins.  Co.  112  Cal. 
555,  44  Pac.  922;  Burritt  v.  Saratoga  Coun- 
ty Mut,  F.  Ins.  Co.  5  Hill,  188,  40  Am. 
Dec.  345;  Selby  v.  Mutual  L.  Ins.  Co.  67 
Fed.  490;  Daniele  v.  Hudson  River  F. 
Ins.  Co.  12  Cush.  416,  59  Am.  Dec.  192; 
Mutual  Ben.  L.  Ins.  Co.  v.  Miller,  39  Ind. 
475. 

Oral  testimony  that  goes  to  contradict 
the  statements  made  in  the  application  is 
not  admissible. 

Jenkins  v.  Quincy  Mut.  F.  Ins.  Co.  7 
Gray,  370;  Barrett  v.  Union  Mut.  P.  Ins. 
Co.  7  Cush.  175;  Thomas  v.  Commercial 
Union  Assur.  Co.  162  Mass.  29,  44  Am.  St. 
Rep.  323,  37  N.  E.  672;  McCluskey  v. 
Providence  Washington  Ins.  Co.  126  Mass. 
306;  Batchelder  v.  Queen  Ins.  Co.  135 
Mass.  449;  Southern  Mut.  Ins.  Co.  v. 
Yates,  28  Gratt.  585;  Cooper  v.  Farmers' 
Mut.  F.  Ins.  Co.  50  Pa.  299,  88  Am.  Dec. 
544;  Ryan  v.  World  Mut.  L.  Ins.  Co.  41 
Conn.  168,  19  Am.  Rep.  490;  Holmes  v. 
Charlestown  Mut.  F.  Ins.  Co.  10  Met.  211, 
43  Am.  Dec.  428;  Lee  v.  Howard  F.  Ins. 
Co.  3  Gray,  583;  Glendale  Woolen  Mfg.  Co. 


75  Tex.  338,  7  L.R.A.  217,  16  Am.  St.  Rep. 
893,  12  S.  W.  621,  mutual  benefit  societies, 
tttch  as  the  Legion  of  Honor,  were  not  re- 
garded as  insurance  companies  within  the 
meaning  of  the  question,  'Has  a  policy  ever 
been  applied  for  which  was  not  thereafter 
issued  ?^^  the  court  holding  that  lodges  which 
furnish  insurance  to  their  members  may  per- 
form other  functions,  and  that  a  rejection 
by  one  of  them  would  not  necessarily  be 
predicated  on  unfitness  for  insurance.  The 
real  question,  however,  involved  in  this  case 
was  the  admissibility  of  evidence  to  show 
that  the  agent  had  stated  to  the  applicant 
that  mutual  benefit  associations  were  not 
regarded  as  insurance  companies. 

But  in  Alden  v.  Sunreme  Tent,  K  of  M. 
178  N.  Y.  535,  71  N.  E.  104,  the  court  held 
that  there  is  no  reason  why  Information 
as  to  the  rejection  of  an  applicant  by  a  fra- 
ternal beneficiary  society  would  not  be  as 
important  to  the  insurer  as  rejection  by  any 
other  form  of  insurance  company  or  asso- 
ciation, and  for  that  reason  a  fraternal  ben- 
eficiary society,  incorporated  under  the  laws 
of  another  state  and  doing  a  life  insurance 
business  in  New  York  state  on  the  assess- 
ment plan,  and  requiring  all  applicants  to 
pass  a  medical  examination,  is  a  life  insur- 
ance company  or  association  within  a  New 
York  statute  providing,  in  substance,  that 
any  corporation,  association,  or  society 
4LJl.A.(N.S.) 


which  issues  any  certificate  or  policy,  where- 
by, upon  the  decease  of  a  member,  aid  is 
to  be  paid  to  his  beneficiary,  which  aid  ia 
derived  from  dues  or  assessments  collected 
from  members,  shall  be  deemed  to  be  en- 
gaged in  the  business  of  life  insurance^  and, 
further,  such  fraternal  beneficiary  society 
is  considered  an  insurance  company  within 
the  scope  of  the  question,  "Have  you  ever 
been  rejected  by  any  insurance  company  or 
association  ?"  a  negative  answer  to  which  is 
a  fraud  avoiding  the  policy,  when  in  fact 
the  applicant  had  been  rejected  by  another 
division  or  tent  of  the  same  society. 

And  where  the  insured  answered  "No"  to 
the  question  in  the  application,  "Has  any 
other  insurance  company  declined  to  grant 
a  policy  on  your  life  ?"  when  in  fact  he  had 
made  an  application  to  a  mutual  benefit  as- 
sociation which  had  been  rejected,  it  was 
held  that  such  false  statement  vitiated  the 
policy,  although  the  court  did  not  discuss 
the  question  whether  such  other  application 
was  to  a  life  insurance  company,  but  as- 
sumed that  it  was.  Kemp  v.  Good  Temp- 
lars* Mut.  Ben.  Asso.  46  N.  Y.  S.  R.  429,  19 
N.  Y.  Supp.  435. 

The  question  whether  a  benefit  association  - 
is    an   insurance   company   is   discussed   at 
length  in  a  note  to  the  case  of  Penn  Mut. 
L.  Ins.  Co.  V.  Mechanics'  Sav.  Bank  &  T.  Co. 
38  L.R.A.  33. 
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V.  Protection  Ins.  Go.  21  Conn.  19,  64  Am. 
Dec.  309. 

Messrs.  Frank  James  and  Bernard  Potter 
for  respondent. 

Angellotti,  J.»  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  an  order  deny- 
ing defendant's  motion  for  a  new  trial,  in 
an  action  brought  by  plaintiff  to  recover 
on  a  benefit  certificate  of  membership  of 
her  deceased  husband,  issued  by  defendant 
corporation.  Defendant  is  one  of  the  many 
fraternal  mutual  beneficial  associations  «c- 
isting  in  this  country  which  pay  benefits 
to  the  beneficiaries  named  in  the  certill- 
cate  of  membership,  upon  the  death  of  a 
member,  in  such  amount  as  may  be  set  forth 
in  the  certificate.  Deceased  became  a  mem- 
ber of  one  of  the  subordinate  lodges  of  de- 
fendant in  September,  1901,  when  a  cer- 
tificate of  membership  was  issued,  under 
the  terms  of  which  it  was  agreed  that 
$3,000  should  be  paid  plaintiff  within 
ninety  days  after  "satisfactory  proof  of 
the  death  of  said  member,  and  of  the  iden- 
tity and  right  of  claimant  and  of  the  va- 
li&ty  of  the  claim,"  provided  of  course, 
that  such  certificate  remained  in  fdrce  at 
the  time  of  his  death.  Deceatied  died  De- 
cember 29,  1901.  It  was,  in  effect,  admitted 
on  the  trial  that  the  certificate  was  in  full 
force  at  the  date  of  his  death,  if  it  was  not 
void  in  its  inception  by  reason  of  alleged 
misrepresentations  made  by  the  deceased  in 
faifi  application  for  membership. 

1.  The  first  point  made  by  defendant  for 
a  reversal  of  the  order  is  that  the  court 
erred  in  denying  its  motion  for  a  nonsuit, 
made  at  the  close  of  plaintiff's  evidence, 
upon  the  ground  that  plaintiff  had  not  shown 
that  satisfactory  proof  had  been  made  to 
defendant  of  her  right,  or  the  validity  of 
her  claim.  Without  considering  the  ques- 
tion as  to  whether  the  admissions  made  by 
defendant  in  its  answer,  and  its  stipula- 
tion at  the  conmiencemcnt  of  the  trial, 
sufficiently  showed  such  compliance  with 
this  requirement  as  wan  Ttt^'essary  to  make 
a  prima  facie  case  for  plaintiff,  we  think 
there  is  nothing  in  the  point  made.  De- 
fendant did  not  rest  its  case  upon  the  denial 
of  the  notion  for  nonsuit,  but  introduced 
evidence  in  its  own  behalf.  So  far  as  the 
evidence  introduced  by  defendant  supplied 
any  defects  in  plaintiff's  proof,  any  error 
in  denying  the  motion  for  nonsuit  was 
waived.  Scricani  v.  Dondero,  128  Gal.  31, 
32,  60  Pac  463;  Russell  v.  Pacific  Can  Co. 
116  Cal.  627,  530,  48  Pac.  616;  Schlessing* 
er  V.  Mallard,  70  Cal.  326,  334,  11  Pac. 
728. 

Defendant  introduced  in  evidence  the 
proofs  of  death  which  were  in  fact  made. 
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These  proofs  were  made  on  blanks  furnished 
by  the  defendant,  and,  in  accordance  with 
the  laws  of  defendant,  by  officers  of  the 
subordinate  lodge  of  which  deceased  was  a 
member,  and,  concededly,  prima  facie  fully 
established  the  right  of  plaintiff  to  payment/ 
except   for   one    reason.    The   proof^  were 
written  on  forms  prepared  by  the  defendant 
f<Hr  that  purpose,  and  in  answer  to  certain 
questions  propounded  thereon  the  claimant 
and    physician    stated    that   deceased    had, 
nearly  one  year  before  making  his  applica- 
tion   for   membership,   been   treated    by    a 
physician  ''for  cold  and  a  slight  touch  of 
pleurisy,"  while  in  the  medical  examiner's 
report,  which  was  made  a  part  of  his  ap- 
plication for  membership,  in  answer  to  a 
question  as  to  whether  he  had  ever  bad 
any   of   45   enumerated   "diseases,"   includ- 
ing "pleurisy,"  the  answer,  "No,"  had  been 
written  after  each  named  disease.     Conced- 
^^Jy  hy  virtue  of  certain  provisions  of  the 
contract,  the  certificate  was  void,  if  the  de- 
ceased had,  on  his  application,  made  ma- 
terial misrepresentations  in  his  answers  to 
the  questions   propounded  on   the  applica- 
tion   blank.     It    is    now  claimed  that  the 
blank  showed  such  a  misrepresentation,  and 
that  h'>>nce  the  proofs  furnished  as  to  the 
validity  of  the  claim  were  not  "satisfao- 
tory."     The  real  point  thus  appears  to  be 
that,  under  the  terms  of  the  certificate,  so 
action  could  be  maintained  by  plaintiff  on 
this  certificate  imtil  she  made  to  the  com- 
pany such  a  showing  as  ought  reasonably 
to  satisfy  defendant's  officers  that  the  de- 
fendant had  no  good  defense  against  the 
claim  on  the  ground  of  misrepresentation 
made  in   the  application   for   membership. 
We  are  satisfied  that  the  contract  required 
no  such  proof  on  the  part  of  the  claimant 
as  a  prerequisite  to  the  maintenance  of  an 
action.     The   words   "and  of   the   identity 
ar^d  right  of  claimant  and  of  the  validity 
of  the  daim"  all  have  reference  solely  to 
her  claim  that  she  is  the  beneficiary  named 
in  the  certificate,  and  entitled  to  recover 
thereon  if  the  certificate  was  in  force  at 
the  death  of  the  insured,  and  cannot  rea- 
sonably be  construed  as  requiring  a  show- 
ing  as    to    the   validity   of   the   certificate 
issued  to  the  deceased.    Proof  of  death  and 
proof  of  the  claimant's  right  and  identity 
to  such  benefit  as  was  stipulated  by  the  cer- 
tificate  were   the   only   requisites.      If   the 
proof    showed    facts    of    which    defendant 
might  avail  itself  as  a  defense  to  an  action 
on  the  certificate,  this  would  not  derogate 
from  the  sufficiency  of  the  proofs  in  either 
respect,  or  bar  the  bringing  of  an  action. 
Charter  Oak  L.  Ins.  Co.  v.  Rodel,  »5  U.  S. 
232-237,  24  L.  ed.  433,  434. 

2.  The  medical  examiner's  report  showed, 
as  already  indicated,  the  answer,  "No,"  to 
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the  question:  "(3)  Hu^ve  you  ever  had 
any  of  the  following  diseases?  Answer  yes 
or  no  in  each  space,  and  give  particulars 
under  the  head  of  remarks: 
Pleurisy."  Some  45  so-called  diseases  were 
here  enumerated.  It  further  showed  the 
foUowiii^  question  and  answer,  viz.:  "(6) 
Have  you  consulted  or  been  advised  by 
any  physician  regarding  your  health  within 
the  last  five  years?  If  so,  whom,  when,  ana 
for  what  ailment?  A.  Grippe,  1900.  Dr. 
La  Doux."  It  appeared  from  the  evidence 
that  all  the  answers  in  this  very  lengthy 
report  were  written  by  the  medical  examin- 
er of  defendant  in  the  presence  of  the  ap- 
plicant, and  as  the  result  of  his  inquiry 
of  the  applicant,  and  that  the  applicant 
was  then  called  upon  to  sign,  and  did 
sign  a  statement  at  the  end,  to  the  effect 
that  he  warranted  the  "answers  as 
written  to  the  above  questions  put  by  the 
medical  examiner  are  full,  complete,  and 
true,  and  the  same  shall  be  made  a  part  of 
the  herein-referred-to  application  for  mem- 
bership." In  the  application  proper  was  a 
similar  warranty  followed  by  this  state- 
ment: *'And  I  do  hereby  acknowledge  and 
comient  and  agree  that  any  untrue  state- 
ment made  herein  by  me  or  on  my  behalf, 
or  to  any  medical  examiner,  whether  writ- 
ten by  my  own  hand  or  not,  or  any  con- 
cealments of  facts  by  me  or  anyone  else, 
shall  forfeit  and  cancel  all  rights  to  any 
benefit  under  the  above-named  application." 
The  certificate  recited  that  it  was  issued 
'*in  consideration  of  the  statement  made  in 
the  application  for  beneficiary  certificate, 
and  in  ant»wer  to  questions  asked  in  the 
medical  blank  (the  truth  of  which  said 
member  guarantees)."  There  was  evidence 
tending  to  show  that  during,  or  while  con- 
valescing from,  the  attack  of  "grippe"  re- 
ferred to  in  the  medical  report,  the  de- 
ceased had  a  pleural  pain  "not  so  very, 
very  severe."  Tlie  attending  physician 
testified,  "but  a  little  touch  of  pleurisy." 
The  physician  further  testified  that  there 
was  not  much  inilanunation,  hardly  any 
fever,  that  it  was  not  "regular  pleurisy," 
just  "the  very  first  symptoms  of  pleurisy," 
and  "it  terminated  there"  at  once.  The 
evidence  in  regard  to  the  matter  is  such 
that  a  jury  might  well  have  been  warranted 
in  concluding  that  the  applicant  had  never 
had  the  '^disease"  of  "pleurisy,"  within 
the  meaning  of  the  question  relative  there- 
to, and  that  the  written  answer  was  there- 
fore not  false.  But,  in  view  of  evidence 
admitted  and  instructions  of  'the  trial  court, 
we  are  not  able  to  determine  that  they  so 
concluded.  The  plaintiflf  was  allowed,  over 
<lefendant'8  objection,  to  show  what  took 
P^  between  the  medical  examiner  and 
the  applicant  at  the  time  the  medical  report 
4LJIA.(N.S.) 


was  written.  Under  this  ruling  plaintiff 
testified  that  all  the  medical  examiner 
asked  the  applicant  as  to  diseases 
was  whether  "he  had  ever  been  sick  any," 
and  that  the  applicant  answered  that  he 
had  never  had  anything  but  smallpox  and 
typhoid  fever,  "until  January,  1901,  he  had 
the  grippe  and  a  slight  attack  of  pleurisy," 
and  that  the  examiner  did  not  say  anything, 
but  simply  apparently  wrote  down  the  an- 
swers. The  only  other  testimony  regarding 
this  interview  was  that  of  the  examiner, 
who  admitted  that  plaintiff  was  present 
during  at  least  a  portion  of  the  interview, 
and  who  said  he  had  no  recollection  of  the 
applicant  saying  anything  about  pleurisy, 
and  that  he  could  not  say  as  to  whether 
he  asked  the  applicant  as  to  each  of  the 
diseases  enumerated  on  the  blank;  that  it 
was  his  custom  so  to  do,  and  always  to 
write  down  the  full  reply. 

Upon  this  matter  the  court  instructed  th< 
jury,  in  effect,  that  if  the  applicant  had, 
prior  to  the  application,  been  afflicted  with 
the  disease  of  "pleurisy,"  and  that,  when 
asked  whether  he  had  ever  had  such  disease, 
answered,  "No,"  his  statement  would  be  a 
misrepresentation  of  a  material  fact,  whicli 
would  avoid  the  policy;  and  that  if,  on  the 
other  hand,  he  told  the  examiner  that  be 
had  "an  attack,  slight  or  otherwise,  of 
pleurisy,  and  the  medical  examiner  either 
n^lected  or  omitted  to  write  the  answer  in 
his  report,"  the  insured  was  not  responsible 
for  such  omission  or  neglect,  unless  he  had 
actiuil  knowledge  of  the  fact  that  the  an- 
swer had  been  imperfectly  or  incorrectly 
written.  There  was  no  pretense  that  he 
had  any  actual  knowledge  of  the  contents  of 
said  report,  or  that  he  had  been  asked  to 
read  the  same,  or  to  do  anything  but  sign 
his  name  to  the  statement  at  the  end  there- 
of. There  was  no  error  in  the  action  of 
the  court  in  admitting  this  evidence,  or  in 
giving  this  instruction.  In  volume  3,  Tool- 
ey's  Briefs  on  the  Law  of  Insurance,  p.  2504, 
it  is  said:  "From  an  examination  of  the 
cases  the  following  propositions  may  bo  re- 
garded as  established  by  the  weight  of  au- 
thority: Where  the  insured,  in  good  faith, 
makes  truthful  answers  to  the  questions 
contained  in  the  application,  but  bin  an- 
swers, owing  to  the  fraud,  mistake,  or  neg- 
ligence of  the  agent  filling  out  the  applica- 
tion, are  incorrectly  transcribed,  the  ooni- 
pany  is  estopped  to  assert  their  falsity  as  a 
defense  to  the  policy.  The  acts  of  the  agent, 
whether  he  is  a  general  agent  with  power 
to  issue  policies,  a  soliciting  agent,  or  mere- 
ly medical  examiner  for  the  company,  are 
in  this  respect  the  acts  of  the  company, 
and  he  cannot  be  regarded  as  the  agent  of 
the  insured,  though  it  is  so  stipulated  in 
the  application  or  policy." 
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An  examination  of  many  of  the  authori- 
ties satisfies  us  that,  while  there  is  some 
conflict  in  ,the  cases  on  some  of  the  mat- 
ters included  in  this  statement,  the  great 
weight  of  authority  is  with  the  statement, 
as  a  whole,  where  the  insured  acts  in  good 
faith,  and  is  himself  without  fault.     This 
court  has  already  indicated  its  support  of 
the   rule   enunciated.      In   Menk   v.    Home 
Ins.   Co.   76   Cal.   50,   53,   9   Am.   St.   Rep. 
168,   14  Pac.  837,   18  Pac.   117,  a  fire  in- 
surance case,  it  said:     "The  only  point  in 
the  offered  testimony  was  that  if  the  agent, 
knowing  all  the  essential  facts,  made  out 
the  application  for  plaintiff,  the  company 
cannot  take  advantage  of  defective  state- 
ments  contained   in   it   as    not   complying 
with  the  requirements  of  the  company;  nor 
would  misstatements  be  fatal  to  the  claim 
of  plaintiff  which  the  agent  well  knew  to 
be  false  when  he  made  out  the  application, 
received  the  money  of  the  applicant,  and 
issued  the  policy.    The  tendency  of  the  de- 
cisions is  plainly  to  hold  all   those  condi- 
tions  waived  which,   to   the   knowledge   of 
the  agent,  would  make  the  policy  void  as 
soon  as  delivered.     Otherwise  the  company 
would  knowingly  receive  the  money  of  the 
applicant  without  value  returned,  and  the 
whole    transaction    would    be    a    palpable 
fraud."    See  also  Wheaton  v.  North  British 
k  M.  Ins.  Co.  76  Cal.  415,  419-421,  9  Am. 
St.   Rep.   216,    18    Pac.    758;     Maxson    v. 
Llewelyn,   122  Cal.  195,  199,  64  Pac.  732; 
Bayley  v.  Employers'  Liability  Assur.  Corp. 
125   Cal.  345,   349,   58  Pac.   7;    Parrish  v. 
Rosebud  Min.  &  Mill.  Co.  140  Cal.  635,  645, 
74  Pac.  312.     In  Maxson  v.  Llewelyn,  au 
pra,  it  is  pointed  out,  quoting  approvingly 
from   Union   Mut.    Ins.    Co.   v.    Wilkinson, 
13    Wall.    222,    20    L.    ed.    617,    that   this 
principle  does  not  admit  oral  testimony  to 
vary  or  contradict  that  which  is  in  writing, 
but  it  goes  upon  the  idea  that  the  writing 
was  procured  under  such  circumstances  by 
the  other  side  as  estop  that  side  from  us- 
ing  it,   or   relying  on   its   contents, —  not 
that  it  may  be  contradicted  by  oral  testi- 
mony, but  that  it  may  be  shown  by  such 
testimony  that  it  cannot  be  lawfully  used 
against  the  party  whose  name  is  signed  to 
it.     The  rule  is  as  applicable  to  life  and 
accident  insurance  as  it  is  to  fire  insurance, 
And,  where  the  applicant  is  not  a  member 
until  after  the  making  of  his  application, 
to    mutual    fraternal    societies,    as    it    is 
to  what  is  known  as  "regular  insurance." 
3.  On  the  application  proper  the  answers 
to  the  printed   questions  were   written  by 
an  officer  of  defendant,  and  the  paper,  when 
so  completed,  was  handed  to  the  applicant 
for  signature  and  signed  by  him.     The  fol- 
lowing   question    was     contained    thereon, 
viz.:  "(7)   Has  any  proposal  or  application 
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to  insure  your  life  ever  been  made  to  any 
company,  or  agent,  or  medical  examiner, 
upon  which  a  policy  has  not  been  issued? 
If  so,  state  full  particulars."  The  written 
answer  was,  "No."  The  defendant  sought 
to  show  that  in  December,  1900,  deceased 
had  applied  for  membership  in,  and'a  death 
benefit  certificate  from,  the  "Woodmen  of 
the  World,"  a  well-known  fraternal  associ- 
ation, which,  as  a  part  of  its  plan,  issued 
death  benefit  certificates  similar,  in  all  par- 
ticulars material  to  the  question  here  pre- 
sented, to  those  of  this  defendant,  and  that 
his  application  had  been  disapproved  by 
the  "head  physician"  of  the  order,  and  no 
certificate  had  ever  been  issued  thereon. 
The  trial  court  sustained  the  objection 
made  to  all  such  testimony,  and  this  ruling 
is  assigned  as  error.  We  are  of  the  opinion 
that  the  "Woodmen  of  the  World"  was 
not  a  "company,"  within  the  meaning  of 
the  question  on  the  application  blank,  and 
that  therefore  the  offered  evidence  was  not 
material.  There  is  some  conflict  in  the 
cases  as  to  whether  a  question  of  the  gen- 
eral character  of  the  one  under  considera- 
tion should  be  held  to  refer  to  any  organ- 
ization other  than  regular  insurance  com- 
panies, or  whether  it  also  includes  fraternal 
associations  organized  for  the  purpose  of 
mutual  protection  and  relief  of  its  mem- 
bers, and  for  the  payment  of  stipulated 
sums  of  money  on  the  death  of  the  mem- 
bers; but,  where  the  question  stated  on 
the  application  blank  is  as  uncertain  in  its 
terms  as  the  one  under  consideration,  the 
l)etter  reasoning  appears  to  be  in  favor  of 
excluding  all*  except  regular  insurance 
companies. 

It  must  be  recognized  that  the  rule  ap- 
plicable in  the  construction  of  insurance 
contracts,  of  conhtruing  the  contract  in 
favor  of  the  assured  and  against  the  in- 
surer where  it  is  reasonably  susceptible 
of  such  construction,  is  applicable  in  such 
cases;  and  therefore,  as  said  in  one  of  the 
cases,  "where  an  insurance  company  or  as- 
sociation seeks  to  avoid  a  policy  or  cer- 
tificate of  membership  on  the  ground  of 
falsity  in  answer  to  a  question  which  is, 
by  the  terms  of  the  contract,  made  mate- 
rial, the  court  will  construe  the  question 
and  a  newer  strictly  as  against  the  company, 
and  lilierally  with  reference  to  the  insured ;" 
and,  "if  any  construction  can  reasonably 
l)e  put  on  the  question  and  the  answer 
such  as  will  avoid  a  forfeiture  of  the 
policy  on  the  ground  of  falsity  of  the  an- 
.•<wer,  that  construction  will  be  given,  and 
the  policy  will  be  sustained."  Newton  v. 
Southwestern  Mut.  Life  Asso.  116  Iowa.  311, 
10  N.  W.  73.  The  law  ot  this  state  recognize-? 
a  distinction  between  regular  insurance  com- 
panies and  such  associations,  which  are  not 
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condueted  for  profit,  by  declaring  the  asso- 
cmiioiia  ''not  to  be  insurance  oompanies  In 
the  sense  and  meaning  of  the  insurance  lawa 
of  this  state,"  and  exempting  them  from 
the  provisions  of  such  insurance  laws  (Civ. 
Code,  S  461 ;  Marshall  y.  Grand  Lodge  A.  O. 
U.  W.  133  GaL  e86,  691,  86  Pac  26) ;  and 
there  is  such  a  difference  between  the  two 
classes  as  to  reasonably  justify  one  in  con- 
cluding that  an  association  or  order  of  the 
cla^s  mentioned  is  not  an  "insurance  com- 
pany** within  the  general  acceptation  of 
that  term.  If  this  be  so,  the  applicant 
here  was  justified  in  concluding  that  only 
regular  insurance  companies  were  meant 
by  the  question,  and  we  must  construe  the 
question  as  calling  for  nothing  more.  If 
the  association  wanted  anything  more,  it 
would  have  been  a  simple  matter  for  it  to 
have  framed  the  question,  on  its  carefully 
prepared  blank,  in  terms  so  precise  and  def- 
inite as  to  have  left  no  room  for  doubt. 
Again,  quoting  from  Newton  v.  Southwest- 
em  Mut.  Life  Asso.  supra:  "When  an  ap- 
plicant for  insurance  answers  categorically 
the  questions  asked,  and  his  answers  are 
correct  in  any  view  of  the  question  which 
can  be  reasonably  taken,  then  the  insurance 
company  or  association,  as  the  case  may  be, 
ought  not  to  be  allowed  to  escape  its  lia- 
bility on  the  ground  that  the  answer  is 
false."  See  also  Fidelity  Mut.  Life  Asso. 
▼.  Miller,  34  C.  C.  A.  211,  63  U.  S.  App. 
717,  92  Fed.  63;  Penn  Mut  L.  Ins.  Co.  v. 
Mechanics'  Sav.  Bank  k  T.  Co.  38  L.  R. 
A.  70,  19  C.  C.  A.  286,  72  Fed.  413;  3 
Cooley,  Briefs  on  Insurance,  p.  2079. 

A  contrary  view  of  this  matter  has  been 
taken  by  the  New  York  court  of  appeals  in 
Alden  v.  Supreme  Tent,  K.  of  M.  178  N.  Y. 
535,  71  N.  £.  104,  where  the  question  was: 
"Have  you  ever  been  rejected  by  any  life 
insurance  company  or  association?"  and 
also  by  the  supreme  court  of  that  state. 
McCollnm  v.  Mutual  K  Ins.  Co.  55  Hun, 
103,  8  N.  Y.  Supp.  249.  It  will  be  observed 
that  the  question  in  the  New  York  court 
of  appeals  case  included  the  word  ''associa- 
tion," as  well  as  "company,"  which  might 
reasonably  be  held  to  indicate  more  to  the 
aj^licant.  In  Bruce  v.  Connecticut  Mut. 
L.  Ins.  Co.  74  Minn.  310,  77  N.  W.  210,  the 
question  was:  "Has  any  company  or  as- 
sociation ever  declined  or  postponed  grant- 
ing or  receiving  insurance  on  your  life, 
either  for  any  particular  amount,  or  in 
any  particular  form,"  and  it  was  held  that 
the  question  included  fraternal  associations 
issuing  death  benefit  certificates.  Here, 
again,  the  question  was  so  imlike  the  one 
involved  in  this  case  as  to  present  an  en- 
tirely different  question.  We  are  of  the 
opinion  that,  where  the  question  asked  is 
materially  the  same  as  the  one  we  are  con- 
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sidering,   the  other  line  of  authorities   is 
supported  by  the  better  reasoning. 

4.  Complaint  is  made  that  the  trial 
court  refused  to  give  to  the  jury  the  fol- 
lowing instruction,  viz.:  "The  burden  rests 
upon  each  party  to  establish  by  preponder- 
ance of  evidence  affirmative  allegations  of 
its  pleading.  In  this  case  the  plaintiff 
claims  that  the  fact  that  James  B.  Lyon 
had  had  pleurisy  was  communicated  to  de- 
fendant, and  the  burden  rests  upon  plaintiff 
to  show  that  such  fact  was  communicated 
to  defendant."  Regardless  of  the  question 
as  to  where  the  burden  lay  to  show  the 
facts  constituting  an  estoppel,  we  are  of 
the  opinion  that  the  court  was  justified 
in  refusing  the  requested  instruction,  for 
the  reason  that  it  assiuned  a  fact  that, 
under  the  evidence,  was  in  issue  and  for 
the  jury  to  decide,  viz.,  that  the  applicant 
had  suffered  from  the  disease  of  "pleurisy." 
As  we  have  already  shown,  the  evidence 
was  such  as  to  warrant  a  conclusion  that 
he  had  not  had  such  disease,  within  the 
meaning  of  the  printed  question,  but  had 
had  only  the  first  symptoms  thereof, — had 
only  been  threatened  with  the  same.  The 
question  as  to  whether  he  had  the  disease 
was  one  of  the  questions  submitted  to  the 
jury  for  decision  by  the  charge  of  the  court. 
The  requested  instruction  in  effect  declared 
it  to  be  a  fact  that  the  deceased  had  the 
disease,  and  that  the  answer,  as  written 
on  the  medical  examiner's  report,  was  false. 
We  are  also  satisfied  that,  under  the  cir- 
cumstances shown  by  the  record,  the  de- 
fendant could  not  have  been  prejudicially 
affected  by  the  absence  of  any  specific  in- 
struction as  to  where  the  burden  of  proof 
rested  to  show  an  estoppel  in  the  respect 
designated. 

5.  Various  other  rulings  of  the  trial 
court  in  the  matter  of  instructions  are  com- 
plained of,  but  we  find  none  that  require 
special  mention.  As  to  defendant's  other 
requested  instructions,  so  far  as  proper, 
they  appear  to  have  been  fully  covered  by 
other  instructions  given,  and  those  por- 
tions of  the  charge  of  the  court  that  arc 
complained  of  were  in  accord  with  the 
views  we  have  already  expressed  in  dis- 
cussing the  question  as  to  the  right  of  the 
plaintiff  to  show  that  the  answers  given 
by  the  applicant  to  the  medical  examiner 
were  correct,  and  the  question  as  to  wheth- 
er the  "Woodmen  of  the  World"  was  an 
insurance  company,  within  the  meaning  of 
the  phrase  used  in  the  printed  application. 

The  order  appealed  from  is  affirmed. 

We  concur;  Shaw,  J.;  McFarland,  J. 

Petition  for  rehearing  denied  February 
15,   1906. 
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FREMONT,  ELKHORN,  &  MISSOURI 
VALLEY  RAILROAD  COMPANY,  Plff.  in 
Err., 

T. 
AXSEL  HAGBLAD. 

(~  Neb.  — ,  101  N.  W.  1033.) 

Petition — suffidency. 

1.  Petition  examined,  and  held  not  to 
state  a  cauBe  of  action  em  contractu  against 
a  common  carrier,  nor  a  cause  of  action  at 
common  law  for  the  carrier's  negligence. 
Same. 

2.  Petition  further  examined,  and  held 
not  to  set  forth  facts  sufficient  to  constitute 
the  plaintiff  a  passenger  so  as  to  bring  him 
within  the  provisions  of  §  10,039,  chap.  47, 
p.  2876,  Cobbey's  Anno.  Stat.  1903. 
Carrier — ^person  on  platform— care. 

3.  A  railroad  company  owes  only  ordi- 
nary care  to  persons  impliedly  invited  upon 
its  platform  who  are  not  passengers. 
Same — ^when  a  passenger. 

4.  In  order  to  bring  a  person  within  the 
station  house  or  upon  the  platform  of  a 
railroad  station  within  the  protection  of  the 
legal  duties  owing  by  a  common  carrier  to 
its  passengers,  a  person  intending  to  become 
a  passenger  must  go  to  the  station  at  a 
reasonable  time  before  the  time  fixed  for  the 
departure  of  the  train  upon  which  he  in- 
tends to  take  passage,  in  a  proper  manner, 
and  there,  either  by  the  purchase  of  a  tick- 
et or  in  some  other  manner,  indicate  to  the 
carrier  his  intention  to  take  passage,  and 
thus  place  himself  in  the  carrier's  charge. 
Same — statutory  duty. 

5.  In  order  to  state  a  cause  of  action 
upon  the  statutory  duty  of  a  railroad  com- 
pany to  a  passenger  who  has  not  actually 
taken  passage  upon  the  train,  it  is  necessary 
that  the  facts  stated  show  that  the  person 
suing  is  one  of  a  class  of  persons  to  whom 
the  remedy  is  afforded  by  the  statute.  To 
plead  that  he  is  a  passenger  in  a  case  where 
the  existence  of  such  relation  to  the  carrier 
is  at  issue,  pleads  a  mere  conclusion  of  law. 
and  is  not  sufficient. 
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-  JTi*ing  transported.** 
6.  From  the  time  a  passenger,  as  defined 
herein,  places  himself  under  the  charge  of 
the  earner  as  he  begins  his  journey,  until  he 
is  afforded  the  opportunity  to  leave  the 
premises  of  the  carrier  at  its  termination, 
he  is  "a  passenger  being  transported,"  un- 
less by  some  act  not  attributable  to  the  car- 
rier the  relation  ceases. 

(December  7,  1904.) 

TERROR  to  the  District  Ck)urt  for  Holt 
•^  County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Benjamin  X.  White,  James  B. 
Sheean,  and  R.  R.  Dickson  for  plaintiff  in 
error. 

Messrs.  A.  F.  Mullen  and  M.  F.  Harring- 
ton, for  defendant  in  error: 

Plaintiff  was  entitled  to  be  protected 
from  injury  at  the  hands  of  the  defendant 
while  on  the  station  platform  of  the  de- 
fendant. 

Exton  V.  Central  R.  Co.  62  N.  J.  L.  7, 
56  Iu.R.A.  608,  42  Atl.  486;  Louisville,  N. 
A.  &  C.  R.  Co.  V.  Treadway,  142  Ind.  475, 
143  Ind.  689,  40  N.  E.  807,  41  N.  E.  794 ; 
Smith  V.  St.  Paul  City  R.  Co.  32  Minn.  1, 
50  Am.  St.  Rep.  550,  18  N.  W.  827;  Illinois 
C.  R.  Co.  V.  Treat,  179  111.  676,  64  N.  E. 
290;  Norfolk  &  W.  R.  Co.  v.  Galliher,  89 
Va.  639,  16  8.  E.  935;  Shannon  v.  Boston 
k  A.  R.  Co.  78  Me.  62,  2  Atl.  678;  Dodge 
V.  Boston  &  B.  S.  8.  Co.  148  Mass.  209, 
2  L.R.A«  83,  12  Am.  St.  Rep.  541,  19  N.  E. 
373. 

Whenever  a  passenger  is  injured  by  any 
act  or  omission  of  the  carrier  the  ]aw  im- 
mediately raises  the  prt'iiurnption  that  the 
act  was  negligently  done,  and  the  burden  of 
overcoming  this  presumption  of  n3g]igence 
is  upon  the  carrier. 

Philadelphia  &  R.  R.  Co.  v.  Anderson,  94 


Case  Note. — ^Meaning  of  phrase  "a  passen- 
ger being  transported,"  in  statute  defining 
duty  and  liability  of  carriers  to  passengers. 
-Outside  of  Nebraska  the  courts  of  record 
seem  to  have  had  no  occasion  to  construe 
this  phrase.  In  that  state  it  was  first  called 
in  question  in  the  Sattler  Case,  cited  and 
quoted  in  Fbemont,  E.  &.  M.  Valley  R.  Co. 
V.  Hagblao. 

In  the  more  recent  case  of  Hicks  v.  Union 
P.  R.  Co.  (Neb.)  107  N.  W.  798,  it  was  held 
that  the  plaintiff  was  not  "a  passenger  be- 
ing transported,"  within  the  meaning  of  the 
statute,  where  he  had  not  presented  himself 
in  the  railway  company's  passenger  sta- 
tion or  upon  its  platform  or  other  place  for 
the  reception  of  passengers,  and  had  said  or 
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done  nothing  to  indicate  to  the  company's 
agents  or  employees  that  he  intended  be- 
coming a  passenger,  nor  in  any  way  commit- 
ted himself  to  the  care  and  control  of  the 
company,  or  placed  himself  in  its  custody. 
In  this  case  it  appeared  that  the  plaintiff 
was  eating  at  a  restaurant  near  tne  pas- 
senger station  when  a  bystander  announced 
that  the  train  upon  which  he  desired  to 
take  passage  had  arrived  and  was  about  to 
depart,  whereupon  he  left  hurriedly  and  ran 
past  the  station  in  the  direction  of  his  train 
which  stood  upon  a  side  track.  Without 
looking  in  the  direction  of  an  approaching 
train  upon  the  main  track  he  ran  directly 
in  front  of  it  and  was  injured. 
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Ft.  S57,  39  Am.  Rep.  787;  Simson  ▼.  Lon- 
don General  Omnibus  Co.  L.  R.  8  C.  P.  300; 
Roberts  r.  Johnson^  58  N.  Y.  613 ;  Robinson 
T.  New  York  C.  4  H.  R.  R.  Co.  9  Fed.  877; 
Union  P.  R.  Co.  r.  Harris,  158  U.  8.  326, 
39  L.  ed.  1003,  15  Sup.  Ct  Rep.  843;  Wbite 
T.  Boston  A  A.  R.  Co.  144  Mass.  404,  11 
N.  £.  552;  Eagle  Packet  Co.  v.  Defries,  94 
DL  598,  34  Am.  Rep.  245;  Mullen  v.  St. 
John,  57  N.  Y.  567,  15  Am.  Rep.  530; 
Ficken  v.  Jones,  28  Cal.  618;  Kaples  v. 
Orth,  61  Wis.  531,  21  N.  W.  633;  Inland 
k  Seaboard  Cbasting  Co.  ▼.  Tolson,  139 
U.  S.  551,  35  L.  ed.  270,  11  Sup.  Ct.  Rep. 
653;  Mulcaims  v.  Janesville,  67  Wis.  24, 
29  N.  W.  565 ;  Kendall  ▼.  Boston,  118  Mass. 
234,  10  Am.  Rep.  446;  Rose  v.  Stephens  & 
C.  Transp.  Co.  20  BUtcbf.  411,  11  Fed.  438; 
Illinois  C.  R.  Co.  ▼.  Phillips,  49  111.  234? 
Baltimore  &  O.  R.  Co.  y.  State,  63  Md.  135 ; 
Cleveland,  C.  C.  &  I.  R.  Co.  v.  Walrath,  38 
Ohio  St.  461,  43  Am.  Rep.  433;  Memphis 
&  0.  River  Packet  Co.  y.  McCool,  83  Ind. 
392,  43  Am.  Rep.  71;  Central  Pass.  R.  Co. 
V.  Kuhn,  86  Ey.  578,  9  Am.  St.  Rep.  309,  6 
S.  W.  441. 

Plaintiff  was  a  pasenger  being  transport- 
ed within  the  meaning  of  the  statute. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Sattler,  64 
Neb.  646,  57  LJI.A.  890,  97  Am.  St.  Rep. 
666,  90  N.  W.  649;  Dodge  v.  Boston  ft  B. 
S.  S.  Co.  and  Shannon  y.  Boston  ft  A.  R. 
Co.  9upra. 

Lettoiiy  C,  filed  the  following  opinion: 
This  action  was  brought  by  Axsel  Hag- 
blad,  defendant  in  error,  hereinafter  styled 
"the  plaintiff,''  against  the  Fremont,  Elk- 
bora,  ft  Missouri  Valley  Railroad  Company, 
plaintiff  in  error,  hereinafter  styled  "the 
defendant.**  Judgment  was  rendered  ror 
the  plaintiff  below,  and  the  defendant  be- 
low brings  error  to  this  court 

The  sole  error  assigned  is  that  the  trial 
court  erred  in  overruling  the  defendant's 
motion  for  a  judgment  on  the  pleading  non 
obitante  veredicto.  The  defendant,  by  a 
general  demurrer,  by  seasonable  objection 
to  the  introduction  of  evidence  upon  that 
ground,  by  motion  for  an  instruction,  and 
by  motion  for  judgment  non  obetante  vere- 
dicto, at  every  stage  of  the  case  challenged 
the  sufficiency  of  the  allegations  of  the  peti- 
tion to  state  a  cause  of  action  against  the 
defendant.  The  parts  of  the  petition  which 
are  necessary  to  be  set  forth  in  order  to 
state  the  quesnon  involved  are  as  follows: 
''(1)  The  plaintiff,  for  cause  of  action,  al- 
leges that  the  defendant  is  a  corporation 
duly  organized  under  the  laws  of  the  state 
of  Nebraska,  and  has  been  such  corporation 
for  ten  years  last  past.  That  the  defendant 
is  a  corporation  engaged  in  the  railroad 
business,  and  for  ten  years  last  past  it  has 
4L.R.A.(N.S.) 


been  a  common  carrier  of  passengers  for 
hire  upon  its  railroad,  and  has  owned  and 
operated  a  line  of  railroad  in  the  counties 
of  Madison,  Antelope,  and  Holt,  in  the  state 
of  Nebraska.  That  Norfolk  and  Meadow 
Grove  are  stations  upon  the  defendant's 
line  of  railroad  in  Madison  county  where 
it  receives  and  delivers  passengers  on  and 
from  its  train,  and  that  the  defendant,  on 
the  28th  day  of  December,  1902,  was  a  com- 
mon carrier  carrying  passengers  from  Nor- 
folk to  Meadow  Grove,  and  that  the  station 
at  Norfolk  where  such  passengers  are  re- 
ceived is  commonly  known  as  Norfolk  Junc- 
tion. (2)  That  on  the  28th  day  of  De- 
cember, 1902,  the  plaintiff  purchased  from 
the  defendant  at  Norfolk,  Nebraska,  a  ticket 
entitling  him  to  a  safe  passage  on  the  de- 
fendant's train  from  Norfolk  to  Meadow 
Grove,  and  insuring  him  against  injury 
while  a  passenger  on  said  train,  and  while 
a  passenger  on  the  defendant's  premises  at 
Norfolk.  That  while  plaintiff  was  stand- 
ing on  the  defendant's  station  platform  at 
Norfolk  on  the  evening  of  said  day,  and 
after  he  had  purchased  and  paid  the  de- 
fendant for  said  ticket,  and  while  he  was  a 
passenger  on  the  defendant's  premises,  and 
while  he  was  waiting  for  the  arrival  of  the 
defendant's  train  which  was  to  carry  him 
from  Norfolk  to  Meadow  Grove,  he  was 
struck  by  an  engine  and  cars  run  and 
operated  upon  the  defendant's  railroad  track 
at  Norfolk,  and  which  train  was  under  the 
direction,  and  with  the  knowledge,  approv- 
al, and  consent,  of  the  defendant.  That  by 
being  struck  by  said  engine  and  said  cars 
the  defendant  was  thrown  down,  mangled, 
bruised,  and  injured,  and  sustained  the  fol- 
lowing injuries." 

It  will  be  observed  that  the  petition  does 
not  allege  that  any  act  was  negligently 
done.  If  the  action  had  been  brought 
against  an  individual  for  damages  oc- 
casioned by  his  negligence  which  resulted 
in  the  injuries  complained  of,  it  would  be 
essential  to  allege  that  the  injuries  were 
occasioned  by  the  negligence  of  the  defend- 
ant, either  by  setting  forth  facts  which 
would  constitute  negligence  as  a  matter  of 
law,  or  by  pleading  generally  that  the  de- 
fendant was  negligent  in  performing,  or 
omitting  to  perform,  the  acts  complained 
of  as  constituting  negligence.  Omaha  ft 
R.  Valley  R.  Co.  v.  Wright,  49  Neb.  466, 
68  N.  W.  618. 

The  allegations  of  the  petition  under  con- 
sideration do  not  set  forth  that  the  act  by 
which  the  plaintiff  was  injured  was  done 
negligently,  and  no  fact  is  alleged  which 
constitutes  negligence  as  a  matter  of  law 
under  the  common  law,  nor  by  statute  un- 
less the  plaintiff  was  one  of  a  class  em- 
braced  under   the   provisions   of    8    10,039, 
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chap.  47,  p.  2876,  Cobbey's  Anno.  SUt. 
1903,  relating  to  injuries  to  persons  whfle 
being  transported  over  railroads  In  this 
state. 

Since  the  petition  was  assailed  at  every 
stage  in  the  progress  of  the  cause,  the 
pleader  will  be  presumed  to  have  stated 
his  case  as  fairly  to  himself  as  the  facts 
will  warrant,  and  the  familiar  rule  applied 
that  the  allegations  in  thA  petition,  and  all 
presumptions  arising  therefrom,  will  be 
construed  against  the  pleader,  and  no  pre- 
sumptions in  his  favor  indulged  in.  Hav- 
ing these  rules  in  mind,  therefore,  it  will 
be  observed  that  the  only  allegations  of  the 
petition  which  show  the  manner  in  which 
the  plaintiff  was  injured  are  that,  while 
plaintiff  was  standing  on  defendant's  sta- 
tion on  the  platform  at  Norfolk  on  the  even- 
ing of  December  28,  1902,  he  was  struck 
by  an  engine  and  cars  run  and  operated 
upon  the  defendant's  railroad  track,  which 
train  was  run  under  the  direction,  and  with 
the  knowledge,  approval,  and  consent,  of  the 
defendant.  That,  by  being  struck  by  said 
engine  and  cars,  the  plaintiff  was  Injured. 
Taking  these  allegations  alone,  without  the 
aid  of  any  presumptions,  they  appear  to  be 
somewhat  inconsistent.  The  plaintiff,  while 
standing  on  the  platform,  was  struck  by 
the  engine  and  cars  operated  upon  the  track. 
The  plaintiff  stood  presumably  upon  a  safe 
and  properly  constructed  platform,  and 
engine  and  cars  were  presumably  properly 
constructed  and  properly  operated,  and  the 
track  was  presumably  in  good  condition  for 
the  purpose  of  its  construction.  If  we  ac- 
cept these  facts  as  true,  i^en,  imless  the 
plaintiff  was  so  situated  at  the  time  of 
the  accident  that,  though  he  was  standing 
upon  the  platform,  his  body  projected  over 
the  track  in  such  manner  that  properly 
constructed  and  operated  engine  and  cars 
might  strike  him,  no  injury  could  result. 
This  being  the  case,  the  inference  must  be 
drawn  that,  presuming  that  the  defendant 
was  operating  its  trains  with  due  care 
and  caution,  the  plaintiff  placed  himself  in 
a  position  that  common  knowledge  would 
show  to  be  one  of  danger.  We  conclude, 
therefore,  that  the  petition  fails  to  disclose 
any  facts  which  constitute  negligence  on 
the  part  of  the  defendant  as  a  matter  of  law 
irrespective  of  the  statute,  and  does  not 
state  a  cause  of  action  if  based  upon  a 
common-law  liability  of  the  defendant. 

The  plaintiff  contends  that  the  petition 
states  a  good  cause  of  action  upon  three 
grounds:  First,  it  states  a  breach  of  con- 
tract to  safely  convey  the  plaintiff  from  the 
point  where  he  purchased  the  ticket  to  the 
point  of  destination;  second,  it  states  a 
cause  of  action  under  the  statute  hereinbe- 
fore alluded  to;  third,  it  states  a  cause  of 
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action  on  the  ground  of  negligence  by  stat- 
ing facts  which,  as  a  matter  of  law,  con- 
stitute n^ligence  on  the  part  of  the  de- 
fendant. 

As  to  the  first  contention,  we  think  it 
clear  that  this  petition  is  not  based  upon 
contract.  No  promise,  and  no  considera- 
tion therefor,  have  been  alleged.  The  peti- 
tion alleges  that  the  plaintiff  purchased  a 
ticket.  While  it  is  true  that  a  railroad 
ticket  is  evidence  of  a  contract  between  the 
carrier  and  the  purchaser  thereof,  still  the 
plea  that  the  plaintiff  purchased  a  ticket 
for  a  passage  from  Norfolk  to  Meadow 
Grove,  without  alleging  that  the  defendant 
agreed  to  carry  him  between  these  points  in 
consideration  of  the  sum  paid,  and  alleg- 
ing further  a  breach  of  the  contract,  does 
not  set  forth  an  action  ew  contractu.  15 
Enc.  PI.  &  Pr.  p.  1126,  and  notes.  "There 
is  a  class  of  cases  arising  out  of  contract, 
where,  by  reason  of  the  contract,  the  law 
raises  a  duty,  for  the  breach  of  which  duty 
an  action  on  the  case  may  be  maintained; 
and  in  such  cases  the  contract,  being  the 
basis  and  gravamen  of  the  suit,  must  be  al- 
leged and  proved.  .  .  .  But  when  the 
gist  of  the  action  is  a  breach  of  duty  and 
not  of  contract,  and  the  contract  is  not  al- 
leged as  the  cause  of  action,  and  when, 
from  the  facts  alleged,  the  law  raises  the 
duty  by  reason  of  the  calling  of  the  defend- 
ant,— as  in  case  of  innkeepers  and  common 
carriers, —  and  the  breach  of  duty  is  solely 
counted  upon,  the  rules  applying  to  action 
ew  delicto  determine  the  rights  of  the  par- 
ties." Frink  v.  Potter,  17  111.  412;  Wright 
V.  Geer,  6  Vt.  151,  27  Am.  Dec.  538;  Bank 
of  Orange  County  v.  Brown,  2  Wend.  168; 
M'Call  V.  Forsyth,  4  Watts  k  S.  179.  We 
conclude,  therefore,  that  the  gist  of  this  ac- 
tion under  the  allegations  of  the  petition 
is  a  breach  of  duty  arising  from  the  obliga- 
tions imposed  by  law  upon  common  carriers, 
and  that  it  is  not  an  action  upon  the  con- 
tract of  carriage. 

We  have  already  considered  the  third 
ground  upon  which  the  plaintiff  asserts  the 
petition  is  suflScient,  and  decided  that  hiit 
position  as  to  this  is  unsound.  There  re- 
mains, however,  to  be  considered  the  conten- 
tion that  the  petition  states  a  cause  of  ac- 
tion under  §  10,039,  chap.  47.  p.  2876,  Cob- 
bey's  Anno.  Stat.  1903,  and  this  presents  an 
important  point  for  consideration.  Section 
10,039  is  as  follows:  "Every  railroad  com- 
pany as  aforesaid  shall  be  liable  for  all 
damages  inflicted  upon  the  person  of  pas- 
sengers while  being  transported  over  its 
road,  except  in  cases  where  the  injury  done 
arises  from  the  criminal  negligence  of  the 
persons  injured,  or  when  the  injury  com- 
plained of  shall  be  the  violation  of  some 
express  rule  or  regulation  of  said  road  ao- 
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tually  brought  to  his  or  her  notice."  The 
plaintiff  contends  that  under  the  allegations 
of  the  petition  he  was  a  passenger,  and 
was  injured  while  being  transported  over 
the  defendant's  railroad,  and  that^  since 
this  fact  appears  upon  the  face  of  the  peti- 
tion, the  liability  of  the  company  for  dam- 
ages sustained  by  him  is  fixed,  unless,  by 
proper  pleading  and  proof  as  to  the  plain- 
tiff's criminal  negligence  or  violation  of 
some  rule  or  regulation  actually  brought 
to  his  notice,  it  relieves  itself  from  the  bur- 
den,'and  from  the  conclusive  presumption 
of  n^ligence  which  is  placed  upon  it  by 
the  statute.  On  the  other  hand,  the  defend- 
ant insists  that  a  purchaser  of  a  railroad 
ticket,  while  standing  on  a  station  plat- 
form waiting  for  the  arrival  of  a  train  on 
which  he  intends  to  take  passage,  does  not 
come  within  the  class  of  passengers  protect- 
ed by  the  statute,  and  that  such  a  person 
is  not  a  "passenger  being  transported"  over 
the  carrier's  road.  And  in  this  connection 
the  defendant  calls  attention  to  the  fact 
that  the  petition  does  not  allege  that  the 
plaintiff  was  injured  while  attempting  to 
alight  from  or  board  his  train,  or  that  he 
had  begun  his  journey  by  taking  passage 
on  the  train.  It  is  obvious,  therefore,  that 
the  determination  of  the  question  present- 
ed rests  upon  the  inquiry  whether  a  per- 
son who  has  bought  a  ticket  and  is  upon  a 
station  platform  awaiting  the  arrival  of  a 
train  upon  which  he  intends  to  take  pas- 
sage is  a  passenger  being  transported  over 
its  road. 

Defendant  argues  that  the  common  law 
recognized  two  classes  of  passengers,  those 
being  transported  and  those  not  being  trans- 
ported, and  established  different  degrees  of 
care,  and,  in  case  of  injures  different  rules 
aa  to  the  burden  of  proof.  That,  as  to  the 
first  class}  the  carrier  was  bound  to  exer- 
cise the  highest  degree  of  care  which  hu- 
man skill  and  foresight  could  devise,  and  that 
an  injury  done  to  one  of  this  class,  arising 
from  defective  roadbed,  equipment,  or  man- 
agement, was  presimied  to  have  been  caused 
by  the  negligence  of  the  carrier.  That,  as 
to  the  second  class,  those  not  being  actually 
transported,  the  carrier  was  only  bound  to 
exercise  ordinary  care,  and  from  an  injury 
to  one  of  this  class  no  presumption  of  neg- 
ligence was  raised  against  the  carrier.  As 
to  the  first  proposition,  there  is  no  differ- 
ence of  opinion  worthy  of  mention.  The 
doctrine  that  the  carrier  must  exercise  the 
highest  degree  of  care  is  accepted  as  the  set- 
tled rule  in  nearly  all  jurisdictions,  the  rea- 
son for  this  rule  being  well  stated  by  the 
Supreme  Court  of  the  United  States  in  an 
early  case,  Philadelphia  &  R.  R.  Co.  v. 
Derby,  14  How.  468,  14  L.  ed.  502  (decided 
in   1862) :     "When    carriers    undertake    to 
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convey  persons  by  the  powerful  but  danger* 
ous  agency  of  steam,  public  policy  and  safe- 
ty require  that  they  be  held  to  the  greatest 
possible  care  and  diligence.  And,  whether 
the  consideration  for  sueh  transportation 
be  pecuniary  or  otherwise,  the  personal  safe- 
ty of  the  passengers  should  not  be  left  to 
the  sport  of  chance  or  the  negligence  of 
careless  agents.  Any  negligence,  in  such 
cases,  may  well  deserve  the  epithet  of 
'gross.'  .  .  .  Any  relaxation  of  the 
strivgent  policy  and  principles  of  the  law 
affeeting  such  cases  would  be  highly  detri- 
mental to  the  public  safety."  As  to  the 
second  proposition,  however,  the  authorities 
are  not  imif orm,  one  class  of  cases  follow- 
ing the  doctrine  as  laid  down  in  Shearman 
&  Redfield  on  Negligence,  6th  ed.  f  601,  as 
follows:  "When  Ordinary  Care  only  Re- 
quired.— ^The  requirement  of  extraordinary 
care,  being  founded  upon  the  special  risk 
of  human  life  involved  in  the  business  of 
carrying  passengers^  is  not  to  be  extended 
to  incidents  of  the  business  which  do  not 
involve  such  risk,  and  in  which  the  carrier 
stands  in  the  same  relation  to  the  pas- 
senger as  do  other  business  men  from  whom 
such  peculiar  care  is  not  required.  Hence; 
while  a  carrier  must  use  ordinary  care  to 
make  the  means  of  approach  and  departure 
and  other  accessories  safe  for  the  use  of 
passengers,  he  is  not  required  to  use  any 
higher  degree  of  care  with  reference  to 
these  things.  Therefore,  with  regard  to 
platforms,  stairs,  waiting  rooms  in  a  sta- 
tion, the  ground  surrounding  it,  and  other 
premises  of  a  railroad  company,  its  obliga- 
tion to  passengers  is  only  one  of  ordinary 
care,  in  common  with  that  of  all  other  oc- 
cupants of  land  or  buildings  inviting  per- 
sons to  enter  thereon  for  compensation, 
since  passengers  are  no  more  endangered 
in  such  places  than  they  are  on  similar 
premises  not  belonging  to  a  railroad  com- 
pany." Pennsylvania  Co.  v.  Marion,  104 
Ind.  239,  3  N.  E.  74;  Kelly  v.  Manhatten 
R.  Co.  112  N.  y.  443,  3  L.RJl.  74,  20  N.  E. 
383;  Lafflin  v.  Buffalo  &  S.  W.  R.  Co.  106 
N.  T.  136,  60  Am.  Rep.  433,  12  N.  E.  690; 
Falls  V.  San  Francisco  &  N.  P.  R.  Co.  97 
Cal.  114,  31  Pac.  001;  Moreland  v.  Boston 
&  P.  R.  Corp.  141  Mass.  31,  6  N.  E.  226: 
Jordan  v.  New  York,  N.  H.  &  H.  R.  Co.  165 
Mass.  346,  32  L.R.A.  101,  62  Am.  St.  Rep. 
522,  43  N.  E.  Ill;  Stokes  v.  Suffolk  A, 
C.  R.  Co.  107  N.  C.  178,  11  S.  E.  999;  Mc- 
Donald V.  Chicago  &  N.  W.  R.  Co.  26  Iowa, 
124,  95  Am.  Dec.  114;  Southern  R.  Co.  v. 
Reeves,  116  Ga.  743,  42  S.  E.  1015.  The 
other  class  of  cases  holds  in  the  main  that 
the  carrier's  duty  to  a  passenger  is  the  exer- 
cise of  the  highest  care  at  all  times  that 
the  relation  subsists,  from  the  time  that  a 
person  becomes  a  passenger  until  he  ceases 
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to  be  such,  his  journey  is  completed,  and  he 
has  left  the  carrier's  premises.  A  few  of 
the  cases  holding  the  carrier  to  the  same 
degree  of  care,  with  reference  to  a  person 
who  has  become  a  passenger  from  the  time 
he  assumes  such  relation  until  within  a  rea- 
sonable time  after  his  alighting  from  the 
train  and  departure  from  the  platform  or 
station  at  his  destination,  are  as  follows: 
Gaynor  ▼.  Old  Colony  &  N.  R.  Co.  100  Mass. 
208,  97  Am.  Dec.  96;  Grand  Rapids  &  I.  R. 
Co.  V.  Martin,  41  Mich.  667,  3  N.  W.  173; 
Knight  V.  Portland,  S.  &  P.  R.  Co.  66  Me. 
234,  96  Am.  Dec.  449;  Warren  v.  Fitch- 
buig  R.  Co.  8  Allen,  227,  85  Am.  Dec.  700; 
Webster  v.  Fitchburg  R.  Co.  161  Mass.  298, 
24  L.R.A.  521,  37  N.  E.  165;  Dodge  t.  Bos- 
ton A  B.  S.  8.  Co.  148  Mass.  207,  2  L.R.A. 
83,  12  Am.  St.  Rep.  541,  19  N.  E.  373;  Wes- 
ton ▼.  New  York  Elev.  R.  Co.  73  N.  Y.  596; 
Norfolk  ft  W.  R.  Co.  ▼.  Galliher,  89  Va.  639, 
16  S.  E.  935;  Burke  v.  Chicago  k  N.  W.  R. 
Co.  108  111.  App.  565;  Krantz  v.  Rio 
Grande  Western  R.  C6.  12  Utah,  104,  30 
L.R.A.  297,  41  Pac.  717;  Johns  ▼.  Charlotte, 
C.  &  A.  R.  Co.  39  S.  C.  162,  20  L.R.A.  520, 
39  Am.  St.  Rep.  709,  17  S.  E.  698. 
•  The  question  as  to  which  of  these  two 
rules  governs  the  liability  of  railroads  for 
injuries  to  passengers  upon  their  station 
platforms  or  premises  in  this  state,  as  pre- 
sented by  the  pleading  in  this  case,  de- 
pends upon  the  proper  construction  to  be 
given  to  the  phrase  ''a  passenger  while  be- 
ing transported  over  its  road."  If  the  in- 
tention of  the  legislature  was  that  this 
phrase  should  be  construed  literally,  then  a 
passenger  not  actually  in  process  of  being 
moved  or  carried  from  one  point  to  another 
would  not  be  within  the  protection  of  the 
statute.  This  court,  however,  has  recently 
had  occasion  to  construe  this  phrase  to  some 
extent.  In  the  case  of  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Sattler,  64  Neb.  636,  57  L.R.A. 
890,  97  Am.  St.  Rep.  666,  90  N.  W.  649, 
this  provision  is  discussed  with  reference 
to  the  facts  in  that  case  where  a  passenger 
left  the  train  on  his  own  volition  for  a  pur- 
pose not  incident  to  the  journey.  In  that 
case  it  is  said:  ''We  are  agreed  that  the 
words  'while  being  transported  over  its 
road'  is  a  qualifying  phrase,  intended  to 
limit  liability  on  the  part  of  the  company, 
and  that  we  must  give  it  the  force  intended 
by  the  legislature.  We  cannot,  however, 
agree  with  plaintiff  in  error  that  it  was  in- 
tended to  exclude  all  passengers  who  leave 
the  car  provided  for  them  by  the  carrier. 
It  is  well  known  that  many,  perhaps  most, 
roads  provide  eating  houses  and  other  ac- 
commodations for  the  comfort  or  conven- 
ience of  their  patrons,  and  that  regular 
stops  are  made  for  meals,  requiring  the  pas- 
sengers to  leave  the  car  in  which  they  are 
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being  transported,  and  often  to  cross  numer- 
ous tracks  on  their  way  to  and  from  the  car 
to  the  dining  room  or  restaurant.  In  such 
cases  one  doea  not  lose  his  character  as  a 
passenger  in  the  course  of  transportation 
over  the  road,  or  the  protection  of  the  stat- 
ute. The  duty  of  the  company  to  provide 
him  safe  egress  and  ingress  for  such  neces- 
sities as  are  required  on  his  journey,  and 
which  the  road  assumes  to  furnish,  and 
which  it  invites  him  to  partake  of,  is  no 
less  stringent  than  to  furnish  him  safe 
passage  on  its  cars.  While  seated  itf  the 
dining  room  of  the  company  he  is  under 
its  control,  and  must  conform  to  its  ruleft. 
as  fully  as  while  on  the  train;  and  while 
thus  subject  to  the  rules  and  regulations 
of  the  company  he  is  their  passenger,  en- 
titled to  like  protection  from  damage  from 
the  operating  of  the  road  as  while  seated 
in  the  car,  proceeding  on  his  journey.  We 
believe  and  hold  that  it  was  intended  to  in- 
clude in  the  words  'while  being  transported 
over  its  road'  all  passengers  actually  on  the 
train,  whether  the  same  is  in  motion  or 
standing  on  any  part  of  the  road;  and  it 
further  includes  those  passengers  leaving 
the  train  for  any  necessary  purpose  incident 
to  their  journey,  such  as  a  change  of  cars, 
or  to  procure  refreshments  at  any  point 
where  the  same  are  furnished  by  the  com- 
pany, and  where  an  express  or  implied  in- 
vitation is  extended  to  the  passengers  to 
leave  the  car  for  that  purpose."  The 
phrase,  then,  is  not  in  all  cases  to  be  liter- 
ally construed. 

If  a  person  who  has  left  the  train  for 
any  necessary  purpose  incident  to  the  jour- 
ney, such  as  to  procure  refreshments  at  a 
point  where  the  same  is  furnished  by  the 
company,  is,  while  upon  the  platform  on 
his  way  to  the  eating  house,  and  during 
his  return  to  the  train,  "a  passenger  being 
transported"  within  the  contemplation  of 
the  statute,  is  not  the  intending  passenger 
who  has  purchased  his  ticket,  and  who  may 
walk  side  by  side  with  him  upon  the  station 
platform  on  his  way  to  the  same  coach, 
equally  a  passenger  being  transported?  He 
is  upon  the  company's  premises  furnished 
to  him  for  the  purpose  of  procuring  his 
ticket  and  giving  him  access  to  the  train, 
and  has  begun  his  journey.  Should  an  in- 
jury occur  to  both,  can  one  rule  be  applied 
to  an  action  brought  by  the  passenger  who 
was  returning  from  the  dining  room  to  the 
train,  and  another  rule  to  the  passenger 
who  was  walking  with  him  from  the  waiting 
room  or  ticket  office  to  the  same  train? 
Further  than  this,  how  can  a  reasonable 
distinction  be  drawn  between  the  duty  of 
the  railroad  company  to  the  passenger  sit- 
ting in  a  train  about  to  move  from  the  sta- 
tion,  and  a  passenger   upon  the  platform, 
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or  in  ike  station  house,  ready  to  take  the 
train  and  begin  his  journey  T 

It  is  argued  in  the  defendant's  brief  that 
the  legislature,  in  adopting  the  language  of 
the  courts  when  defining  the  class  of  pas- 
fiengers  entitled  to  the  highest  degree  of 
care,  adopted  the  same  meaning  and  oon- 
struction  as  was  given  to  that  language  by 
those  courts.  But,  as  we  have  seen,  the 
courts  are  not  uniform  in  their  holdings  in 
this  respect,  and,  from  the  whole  course  of 
legislation  and  judicial  construction  within 
this  state,  we  believe  that  the  legislature, 
by  the  use  of  the  language  quoted  in  the 
section  under  consideration,  intended  no 
more  and  no  less  than  that  every  individual 
to  whom  the  carrier  owed  the  care  due  a 
passenger  should,  as  long  as  the  relation 
existed,  be  within  its  terms,  but  that  when 
the  relation  ceased,  either  by  voluntary  dis- 
regard of  reciprocal  rights  and  duties  of 
the  passenger,  as  in  the  Sattler  Case,  or  by 
disregard  of  the  reasonable  rules  and  regu- 
lations of  the  carrier  on  the  part  of  the  pas- 
senger, or  by  his  criminal  negligence,  the 
carrier  becomes  absolved  upon  his  part  from 
the  presumption  of  negligence  created  by 
the  statute;  or,  to  place  the  idea  in  other 
words,  that  from  the  time  the  intending 
passenger  places  himself  under  the  charge 
of  the  carrier,  as  he  begins  his  journey, 
until  he  is  afforded  the  opportunity  to  leave 
the  premises  of  the  carrier  at  its  termina- 
tion, he  is  "a  passenger  being  transported," 
unless,  by  some  act  not  attributable  to  the 
carrier,  the  relation  ceases. 

When  does  the  relation  of  carrier  and 
passenger  begin T  With  but  minor  differ- 
ences depending  upon  the  circumstances  in 
each  particular  ease,  the  courts  are  gener- 
ally agreed  upon  this  point.  The  general 
rule  seems  to  be  tiiat  where  a  person  in- 
tending to  take  passage  upon  a  train  goes 
into  a  station  within  a  reasonable  time 
prior  to  the  hour  of  departure  of  the  train, 
in  a  proper  manner,  and  there,  either  by 
the  purchase  of  a  ticket  or  in  some  other 
manner,  indicates  to  the  carrier  his  inten- 
tion to  take  passage,  from  that  time  on, 
while  waiting  for  his  train,  he  is  entitled 
to  all  the  rights  and  privileges  of  a  pas- 
senger. In  Elliott  upon  Railroads,  p.  2459, 
note  1,  it  is  said  that  the  true  doctrine  il 
announced  by  the  supreme  court  of  Massa- 
chusetts in  Webster  v.  Fitchburg  R.  Co. 
161  Mass.  298,  24  L.R.A.  521,  37  N.  E.  165. 
In  that  case  a  person  who  held  a  ten-trip 
ticket  was  struck  and  killed  by  a  train 
when  he  was  running  rapidly  from  the  di- 
rection of  the  public  street,  across  the  de- 
fendant's premises  outside  of  the  passen- 
ger station,  to  the  track  on  which  was  an  in- 
coming train,  apparently  with  a  view  to 
take  another  train  which  was  about  to 
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start  for  Boston  on  the  track  beyond.  It 
was  contended  that,  inasmuch  as  he  had 
previously  obtained  a  ticket,  and  was  on 
the  defendant's  premises  in  a  place  de- 
signed for  the  use  of  passengers  outside  of 
the  station,  and  was  about  to  take  a  train, 
he  had  become  a  passenger.  The  court, 
however,  says:  ''One  becomes  a  passenger 
on  a  railroad  when  he  puts  himself  into 
the  care  of  the  railroad  company  to  be 
transported  under  a  contract,  and  is  re- 
ceived and  accepted  as  a  passenger  by  the 
company.  There  is  hardly  ever  any  formal 
act. of  delivery  of  one's  person  into  the  care 
of  the  carrier,  or  of  acceptance  by  the  car- 
rier of  one  who  presents  himself  for  trans- 
portation, and  so  the  existence  of  the  rela- 
tion of  passenger  and  carrier  is  commonly 
to  be  implied  from  circumstances.  These 
circumstances  must  be  such  as  to  warrant 
an  implication  that  the  one  has  offered  him- 
self to  be  carried  on  a  trip  about  to  be  made, 
and  that  the  other  has  accepted  his  offer, 
and  has  received  him  to  be  properly  cared 
for  until  the  trip  is  begun,  and  then  to  be 
carried  over  the  railroad.  A  railroad  com- 
pany holds  itself  out  as  ready  to  receive  as 
passengers  all  persons  who  present  them- 
selves in  a  proper  condition,  and  in  a  prop- 
er manner,  at  a  proper  place,  to  be  carried. 
It  invites  everybody  to  come  who  is  willing 
to  be  governed  by  its  rules  and  regulations. 
In  a  case  like  this,  the  question  is  whether 
the  person  has  presented  himself  in  readi- 
ness to  be  carried,  under  such  circumstances 
in  reference  to  time,  place,  manner,  and  con- 
dition that  the  railroad  company  must  be 
deemed  to  have  accepted  him  as  a  pas- 
senger." The  rule  stated  in  this  case  has 
been  approved  and  dted  many  times  since 
its  announcement,  both  by  text  writers  and 
by  courts,  and  we  believe  the  doctrine  stat- 
ed to  be  sound.  If  the  plaintiff  has  not 
brought  himself  within  this  rule,  he  was 
not  a  passenger,  and  never  became  such  in 
the  eye  of  the  law,  and  unless,  by  the  al- 
legations of  his  petition,  he  is  within  the 
class,  his  petition  will  not  state  a  cause 
of  action.  It  will  be  observed  that  the  peti- 
tion contains  no  allegation  in  regard  to  the 
time  when  the  train  upon  which  he  was  in- 
tending to  take  passage  was  due  to  depart 
from  Norfolk.  It  alleges  the  purchase  of 
a  ticket,  but  that  alone  does  not  make  a 
person  a  passenger. 

In  niinois  C.  R.  Co.  v.  CKeefe,  168  111. 
115,  39  L.RJI.  150,  61  Am.  St.  Rep.  68, 
48  N.  E.  204,  it  is  said:  ''One  does  not  be- 
come a  passenger  until  he  has  put  himself 
in  charge  of  the  carrier,  and  has  been  ex- 
pressly or  impliedly  received  as  such  by  the 
carrier.  .  .  .  The  purchase  of  a  ticket 
does  not  make  one  a  passenger,  unless  he 
comes  tmder  the  charge  of  the  carrier  and 
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is  accepted  for  carriage  by  virtue  of  it." 
This  case  is  reported  in  61  Am.  St.  Rep.  68, 
with  a  monographic  note  upon  the  general 
subject  of  who  are  passengers  and  when 
they  become  such. 

In  Illinois  C.  R.  Co.  v.  Laloge,  113  Ky. 
806,  62  L.R.A.  405,  69  S.  W.  795,  the  facts 
were  that  a  passenger  went  to  the  railroad 
station  five  hours  before  her  train  was  due, 
and  was  assaulted.  A  statute  of  Kentucky 
requires  the  ticket  office  and  waiting  room 
to  be  open,  lighted,  and  warmed  thirty 
minutes  before  train  time.  The  court  held 
that  it  was  the  duty  of  the  carrier  to  pro- 
vide such  facilities  for  intending  passen- 
gers within  a  reasonable  time  before  the 
departure  of  its  trains;  that  thirty  minutes 
was  a  reasonable  time,  and  that,  by  coming 
to  the  station  five  hours  before  the  schedule 
time  for  the  departure  of  the  train,  the 
plaintiff  did  not  become  a  passenger;  that 
there  was  no  obligation  upon  the  railroad 
to  furnish  accommodations  for  the  enter- 
tainment for  an  indefinite  length  of  time 
of  those  who  contemplate  in  the  future 
becoming  its  passengers;  that  there  was 
no  invitation,  either  express  or  implied, 
until  within  thirty  minutes  before  train 
time;  and  that,  consequently,  it  owed  no 
duty  to  the  plaintiff  ot)ier  or  different  from 
that  owing  to  any  ordinary  person. 

In  Phillips  v.  Southern  R.  Oo.  124  N.  C. 
123,  45  L.R.A.  163,  32  S.  E.  388,  the  cir- 
cumstances were  that  a  person  went  to  the 
railroad  station  five  hours  before  train 
time.  The  carrier  had  a  rule  to  close  its 
waiting  room  until  thirty  minutes  before 
the  time  of  departure  of  each  train.  The 
night  was  cold,  the  plaintiff  w^as  ejected, 
and  was  injured  by  the  contraction  of  a 
severe  cold  and  subsequent  illness.  In  the 
opinion  the  court  says:  "A  party  coming 
to  the  railroad  station  with  the  intention 
of  taking  the  defendant's  next  train  be- 
comes, in  contemplation  of  law,  a  passen- 
ger on  defendant's  road,  provided  that  his 
coming  is  within  a  reasonable  time  before 
the  time  for  departure  of  said  train.  To 
constitute  him  such  passenger,  it  is  not 
necessary  that  he  should  have  purchased 
his  ticket,  as  seems  to  have  been  consid- 
ered by  his  Honor.  1  Fetter,  Carr.  Pass. 
§  288.  But  the  purchase  of  the  ticket  would 
probably  be  considered  the  highest  evidence 
of  his  intention.  But  still  it  is  his  coming 
to  the  station  within  a  reasonable  time  be- 
fore, with  the  intention  to  take  the  next 
train,  that  creates  the  relation  of  passen- 
ger and  carrier." 

Another  instructive  case  is  Louisville  A 
N.  R.  Co.  V.  Reynolds,  24  Ky.  L.  Rep. 
1402,  71  S.  W.  616,  decided  in  1903.  The 
plaintiff  had  gone  to  the  station  to  take  a 
train  at  11  P.  M.  His  train  was  late, 
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though  he  testified  he  did  not  know  this. 
While  he  was  standing  on  the  platform, 
about  15  feet  from  the  track,  he  was  struck 
by  a  piece  of  coal  which  fell  from  a  train 
which  was  passing  rapidly  by  with  loaded 
coal  cars,  and  was  severely  injured.  The 
court  said:  "Appellee  was  .  .  .  right- 
fully on  the  platform,  and  sustained  the 
relation  of  passenger  to  the  appellant,  for 
he  was  there  to  take  the  train,  and,  ibe 
waiting  room  being  closed,  had  a  right  to 
be  on  the  platform.  It  was  train  time, 
and  so  he  had  a  right  to  come  to  the  sta- 
tion at  this  time  to  take  the  train,  and. 
if  it  be  true  that  he  was  told  the  trau  was 
late,  being  at  the  station,  he  had  a  right 
to  remain  there  and  wait  for  it."  With 
these  views  we  concur. 

A  railroad  company  is  not  bound  to  fur- 
nish a  place  of  entertainment  for  persons 
who  may  intend  at  some  future  time  to 
become  passengers  over  its  road;  and  such 
a  person  who  resorts  to  its  station,  or  who 
stands  upon  its  platform  exposing  him- 
self to  such  dangers  and  risks  as  may 
naturally  and  obviously  occur  at  such  a 
place  by  reason  of  rapidly  moving  trains, 
switching  of  freight  cars,  or  engines  pass- 
ing by,  or  by  the  moving  of  articles  of 
freight,  assumes  and  takes  upon  himself 
the  risk  of  injury,  and  is  entitled  to  the 
carrier's  protection  in  no  greater  degree 
than  any  other  licensee.  Ordinary  care 
under  all  the  circumstances  of  the  time 
and  place  is  all  he  is  entitled  to.  The  fact 
that  he  may  have  procured  a  ticket  is  im- 
material. 

The  relation  of  carrier  and  passenger 
does  not  begin  until  within  a  reasonable 
time  prior  to  the  time  fixed  for  the  de- 
parture of  the  train  the  prospective  pas- 
senger intends  to  take,  and  not  until  he 
has  in  some  manner,  either  expressly  or 
impliedly,  placed  himself  within  the  car- 
rier's charge.  If,  within  a  reasonable  time 
before  the  departure  of  the  train  he  intends 
to  take,  he  goes  to  the  place  provided  for 
tha  reception  of  intending  passengers,  and 
there  places  himself  actually  or  implied- 
ly within  the  carrier's  care,  then,  and  not 
until  then«  the  law  places  around  him  the 
protection  vouchsafed  to  passengers,  and 
charges  the  carrier  with  the  highest  d^^ree 
of  care  for  his  safety.  To  hold  otherwise 
would  be  to  place  a  most  unjust  and  oner- 
ous burden  upon  the  carrier.  In  this  day 
and  age  of  ''limited  trains,"  'lightning  ex- 
presses," "flyers,"  "cannon  balls,"  as  they 
are  sometimes  fancifully  designated,  many 
stations  and  platforms  upon  main  lines 
of  railroad  are  passed  by  such  trains  at 
rates  of  speed  as  high  as  60  miles  an  hour. 
If  a  railroad  company  were  held  to  the 
same  high  d^ee  of  care  to  persons  who 
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are  not  posseiigen  OTer  its  road,  resorting 
to  its  stations  to  loaf  or  loiter,  it  would 
be  compelled  to  moderate  tiie  rate  of  speed 
of  such  trains  at  every  way  station  along 
its  line,  and  otherwise  would  be  compelled 
to  interfere  with  the  operation  of  its  trains, 
and  the  proper  conduct  of  its  business,  to 
preserve  the  safety  and  welfare  of  persons 
to  whom   it   owed  no  duty.     Such  a  rule 
would  be  intolerable,  and  has  not  been  en- 
acted  by    the   section   under   consideration. 
In  order   to  state  a  cause  of  action  upon 
the  statutory  duty  of  a  railroad  company 
to  a  passenger,  it  is  necessary  that  the  facts 
stated  show  that  the  person  suing  is  one 
of  a  class  of  persons  to  whom  the  remedy  is 
afforded  by  the  statute.     To  plead  that  he 
is  a  passenger,  in  a  case  where  the  exist- 
ence of  such   relation  to  the  carrier  is  at 
issue,  pleads  a  mere  conclusion  of  law,  and 
is  not  sufficient.     This  rule  has  been  well 
stated  in  the  case  of  Harris  v.  Stevens,  31 
Vt.  79,  73*  Am.  Dec.  337,  where  the  plain- 
tiff  sued   in   trespass   for   removal   from   a 
railroad    station    house,   and   in    his    repli- 
cation  attempted  to  establish  his  right  to 
be  and   remain  at  the  station.     The  court 
sustained    a    demurrer   to    the    replication, 
and    entered    judgment   for    the    defendant. 
In  the  syllabus  the  court  says:     "Right  to 
enter  and  remain  at  railroad  station  house 
extends  only  aa  far  as  is  reasonably  nec- 
essary to  secure  to  the  traveler  the  full  and 
perfect  exercise  and  enjoyment  of  his  right 
to  be  carried  upon  the  cars,  and,  as  to  what 
is  a  reasonable  time,  will  depend  upon  the 
eircumstances    of    each     particular    case." 
And  in  the  opinion  it  is  said:     "It  is  not 
alleged  that  it  was  the  intent  of  the  plain- 
tiff to  go  upon  the  then  next  regular  train, 
or  that  his  ticket  was  for  such  train.     For 
aught  that  is  alleged,  his  ticket  may  have 
been  for,  and  his  intent  to  go  upon,  one  of 
those   trains  called  'excursion  trains,'  that 
are  advertised  to   run   at  some  particular 
time,  and  for  which  tickets  are  sold  many 
days  in  advance  of  the  time  of  departure. 
In  this  respect  we  think  the  replication  is 
defective.      The    plaintiff    should    have    al- 
leged that  at  the  time    ...     he  was  at 
the   station    awaiting   the    departure   of    a 
train  that  was  expected  soon  to  leave  and 
on  which  he  intended  to  go.     The  replica- 
tion   should    show    that   the    plaintiff   was 
there  intending  to  go  iu»on  a  train  that  was 
expected  to  leave  withi^uch  a  short  period 
of  time  thereafter  that,  in  view  of  the  rule 
as  before   laid   down,   he    would   have    the 
right    of    remaining    at    the    station    until 
its  departure.     This  replication,  we  think, 
does  not  show  such  a  state  of  facts  as  are 
necessary  to  vest  such   right  in  the  plain- 
tiflT,  and    therefore   it   is   insufficient."     So 
far,   then^    from     having   brought    himself 
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within  the  class  of  *'a  passenger  being 
transported,'*  as  the  statute  prescribes, 
plaintiff  in  this  case  has  not  even  pleaded 
facts  sufficient  to  show  that  he  was  a  pas- 
senger under  the  nonstatute  law  prescrib- 
ing the  qualifications  of  the  class  of  per- 
sons embraced  under  that  general  designa- 
tion. For  these  reasons,  we  are  of  the 
opinion  that  the  petition  does  not  state  a 
cause  of  action  under  the  statute,  and  that 
the  demurrer  and  objections  to  the  intro- 
duction of  evidence  should  have  been  sus- 
tained. 

A  bill  of  exceptions  was  settled  and  al- 
lowed in  the  case,  but,  since  the  sole  ques- 
tion presented  is  the  sufficiency  of  the  pe- 
tition, we  have  not  examined  the  same. 

We  recommend  that  the  judgment  of  the 
district  court  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Ames  and  Oldham,  CO.,  concur. 

Per  Cvriam: 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District  C'ourt 
is  reversed,  and  the  cause  is  remanded  for 
further  proceedings. 

A  petition  for  rehearing  having  been  filed, 
Letton,  J.,  on  March  8,  1906,  handed  down 
the  following  adauional  opinion: 

A    rehearing    of    this    case    was    granted 
mainly  upon  the  question  of  whether  the 
proposition   laid   down    in  the  sixth    para- 
graph of  the  syllabus  of  the  former  opin- 
ion (101  N.  W.  1033)  is  a  correct  statement 
of  the  law.     This  paragraph  is  as  follows: 
"From  the  time  a  passenger  as  defined  here- 
in places  himself  under  the  charge  of  the 
carrier  as  he  begins  his  journey,  until  he 
is    afforded    the   opportunity    to   leave    the 
premises  of  the  carrier  at  its  termination, 
he  is  'a  passenger  being  transported'  unless 
by  some  act  not  attributable  to  the  carrier 
the  relation  ceases."     No  attack  has  been 
made  upon  the  principles  laid  down  in  the 
former  opinion  as  to  when  the  relation  of 
carrier  and  passenger  begins,  nor  is  the  ap- 
plicability  of    the    rule    questioned    requir- 
ing the  highest  degree  of  care  to  be  exer- 
cised by  the  carrier  for  the  safety  of  a  pas- 
senger;  but  it  is  earnestly  contended  that 
the  proposition  above  quoted  was  minecca- 
sary  to  a  decision  of  the  case,  and  is  un- 
sound as  a  statement  of  the  law.     In  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Sattler,  64  Neb. 
636,   57   L.R.A.  890,  97  Am.   St.  Rep.  066, 
90  N.  W.  649,  it  is  said:     "We  believe  and 
hold  that  it  was  intended  to  include  in  the 
words,    *while    being    transported    over    Its 
road'  all  passengers  actually  on  the  train, 
whether  the  same  is  in  motion  or  standing 
on  any  part  of  the  road ;    and  it  further  in- 
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eludes  those  passengers  leaving  the  train 
for  any  necessary  purpose  incident  to  their 
journey,  such  as  a  change  of  cars  or  to  pro- 
cure refreshments  at  any  point  where  the 
same  are  furnished  by  the  company,  and 
where  an  express  or  implied  invitation  is 
extended  to  the  passengers  to  leave  the  car 
for  that  purpose."  In  our  former  opinion 
it  was  asked  whether  one  rule  could  be  ap- 
plied to  an  action  brought  by  a  passenger 
returning  from  the  dining  room  to  the 
train  and  another  rule  to  a  passenger  walk- 
ing with  him  from  the  waiting  room  or 
ticket  office  to  the  same  train^  and  it  was 
upon  this  statement  in  the  Sattler  Case 
that  the  proposition  herein  attacked  was 
founded.  After  further  argument  and  up- 
on more  mature  consideration,  we  are  con- 
vinced that  there  is  merit  in  plaintiff  in  er- 
ror's contention,  and  that,  as  said  in  the 
Sattler  Case,  we  must  give  the  qualifying 
phrase  the  force  intended  by  the  legisla- 
ture. The  difficulty  lies  in  defining  and 
limiting  the  class  of  persons  who  are  "pas- 
sengers while  being  transported  over  its 
road."  When  does  the  act  of  transporta- 
tion begin,  ana  when  does  it  end,  and  when, 
if  ever^  during  the  journey  is  the  passen- 
ger not  within  the  protection  of  the  stat- 
ute? We  have  held  that  this  section  makes 
railroad  companies  insurers  of  the  safety 
of  their  passengers.  Chicago^  R.  I.  k  P. 
R.  Co.  V.  Zemecke,  59  Neb.  689,  55  L.RJL. 
610,  82  N.  W.  26;  Chicago,  B.  &  Q.  R.  Co. 
V.  Landauer,  39  Neb.  803,  58  N.  W.  434; 
Fremont,  E.  &,  M.  Valley  R.  Co.  v.  French, 
48  Neb.  638,  67  N.  W.  472.  Such  an  oner 
ous  burden  should  not  be  imposed  to  a 
greater  extent  than  warranted  by  legisla- 
tive sanction. 

In  ite  brief,  plaintiff  in  error  concedes 
that  the  statute  should  apply  te  passengers 
who  are  getting  on  or  off  the  platform  and 
steps  of  the  cars,  and  who  are  actually 
riding  within  the  cars;  but  whether  this 
is  a  proper  limitetion  or  not  we  are  not 
called  upon  to  determine  in  this  case.  It 
would  seem,  however,  that,  after  a  person 
becomes  a  passenger  as  laid  down  in  the 
former  opinion,  the  carrier  is  held  to  his 
common-law  liability  alone  until  the  time 
when  the  passenger  is  in  the  act  of  jour- 
neying, and  that  from  the  time  that  act 
begins  until  its  termination,  and  during  the 
necessary  incidents  of  the  transportation, 
he  is  "being  transported."  The  discussion 
in  the  former  opinion  and  at  this  time  up- 
on this  point  is  rather  academic  than  nec- 
essary to  the  decision  of  the  case,  and  it  is 
only  for  the  purpose  of  avoiding  miscon- 
ceptions in  the  future  that  we  thought  it 
necessary  to  re-examine  this  question. 
Whether  or  not  a  passenger  is  a  passenger 
"being  transported"  depends  upon  the  cir- 
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cumstancea  of  each  particular  case  and  until 
the  occasion  arises  it  is  difficult,  if  not  Im- 
possible, to  draw  an  exact  line  between  the 
two  classes.  Upon  the  whole,  since  It  is 
unnecessary''  in  this  case  to  pass  upon  this 
question,  we  think  it  had  better  be  left  an 
open  one  for  future  consideration  wnen  it 
becomes  necessary  to  the  determination  of 
an  actual  controversy  in  which  discrimina- 
tion and  distinction  between  the  two  classes 
of  passengers  must  of  necessity  be  made. 
The  sixth  paragraph  of  the  syllabus  Is 
therefore  disapproved,  and  the  opinion  modi- 
fied accordingly. 
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WESTERN    UNION    TELEGRAPH    CJOM- 
PANY,  Plff.  in  Err., 

V. 

T.  H.  BARLOW. 

(—  Fla.   — ,  40  So.  491.) 

Complaint— excessive  damages. 

1.  The  mere  fact  that  a  declaration, 
or  count  thereof,  may  set  up  elements  that 
do  not  enter  into  the  measure  of  damages, 
or   greater   damages   than   the    case   nuide 

Headnotes  by  Hockeb,  J. 


Case  Note. — ^Right  to  recover  against  tele- 
graph company  the  loss  susteined  upon  a 
commercial  transaction  entered  into  in  con- 
sequence of  a  breach  of  ite  duty. — It  is  a 
general  rule  that  a  wrongdoer  is  liable  only 
for  the  natural  and  proximate  consequences 
of  his  wrongful  act.  The  law  does  not  un- 
dertake to  hold  one  who  is  charged  with 
a  breach  of  duty  toward  another  with  aJl 
the  possible  consequences  of  his  wrongful  or 
negligent  act.  Therefore  in  such  oases  as 
Western  U.  Teleo.  Co.  v.  Bablow,  where 
a  commercial  transaction,  resulting  in  lo^s, 
is  alleged  to  have  been  entered  into  because 
of  the  mistake  or  negligence  of  the  telegraph 
company,  the  primary  question  to  be  con- 
sidered is  whether  there  is  such  a  connec- 
tion between  the  wrong  alleged  and  the  re- 
sulting loss  that,  in  contemplation  of  law, 
they  stand  related  to  each  other  as  cause 
and  effect,  so  as  to  give  a  right  of  action 
against  the  company  and  make  it  charge- 
able with  the  loss. 

Thus,  in  First  Nat.  Bank  v.  Western  U. 
Teleg.  Co.  30  Ohio  St.  555,  27  Am.  Rep. 
485,  a  bank  wrote  iM  correspondent  in  New 
York  asking  if  cerfRn  drafts  drawn  by  one 
L.  would  be  accepted,  and  requested  an 
answer  within  two  days  by  telegraph  if  the 
drawees  were  unreliable  or  unwilling  to  ac- 
cept. Four  days  later,  and  two  hours  after 
the  plaintiff  bank  had  cashed  the  drafte, 
the  correspondent  sent  a  message,  whioh 
was  never  received  by  the  bank.  The  bank 
claimed  that,  if  the  telegram  had  been  re- 
ceived within  a   reasonable  time,  ft  oould 
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l^^Ily  entitles  the  plaintiff  to  recover,  if 
any  dumages  whatever  may  he  recovered 
thereunder,  though  snch  damages  be  only 
nominal,  does  not  make  the  declaration  de- 
murrable. Such  questions  are  properly 
raised  and  settled  l^  objections  to  tne  testi- 
mony at  the  trial,  or  by  instructions  to  the 
jury  as  to  the  law  applicable  to  the  points 
raised,  or  may  be  cause  for  reforming  the 
declaration,  under  S  1043,  Rev.  Stat.  1802, 
when  calculated  to  embarrass  the  fair  trial 
of  the  case. 
Telegram — wrongful  delireiy— damages. 

2.  The  maxim,  Cau9a  promma,  non 
remota,  speciatur,  applies  to  suits  for 
breaches  of  contracts  for  the  deHvery  of 
messages  by  telegraphy  companiea;  and 
where  A  s^ids  a  message  from  Orlando, 
Florida,  to  B  at  Jensen,  Florida,  in  whose 
judgment    and    discretion  the   former    has 


confidence,  in  these  words,  ''Wire  lowest 
price  of  car  of  pines,  good  sizes,  quick," 
and  a  reply  is  promptly  received  from  Jen- 
sen by  A  in  these  words,  "Average,  thirty- 
three,  three  hundred  crates,  price  four  hun- 
dred dollars,  immediately,"  signed  by  G,  and 
not  by  B,  and  A  afterwards  telegraphs  0  in 
these  words,  ''Will  take  the  car;  see  T.  V. 
Moore  [another  party].  Have  wired  him," 
— and  afterwards  pays  G  for  the  car, 
through  Moore,  to  whom  he  sends  the 
money;   and  it  turns  out  that  the  oar  of 

{»ineapple8  is  of  inferior  quality,  and  A 
oses  money  on  them, — ^under  the  applica- 
tion of  the  foregoing  maxim,  A  .  has  no 
cause  of  action  against  the  telegraph  com- 
pany, because  of  the  nondelivery  of  the 
telegram  to  B,  except  for  the  cost  of  sending 
the  telegram  to  B,  or  nominal  damages; 
and,  in  a  suit  by  A  against  the  company  for 


have  recovered  from  L.  the  money  it  had 
paid  him  on  the  drafts.  The  court  held 
that  the  possibility  of  recovering  the  money 
from  L.  was  a  contingency  too  remote  on 
which  to  base  a  recovery  from  the  telegraph 
company  on  account  of  its  failure  to  de- 
liver  the  telegram. 

In  Postal  Teleg.  Gable  Go.  v.  Akron  Gereal 
Go.  23  Ohio  G.  G.  516,  plaintiff  offered  by 
tel^^ph  to  sell  5,000  sacks  of  grits  at 
0%,  which,  l^  n^ligence  of  the  telegraph 
company,  was  changed  to  6.34,  whereupon 
the  sendee  answered-  that  he  would  take 
2,000  sacks  at  6.34,  and  plaintiff  replied  by 
letter  that  it  hod  entered  the  order  for 
2,000  sacks  at  6%.  Not  having  the  grits  in 
Btock,  plaintiff  bought  from  others,  filled 
the  order,  and  finally  settled  for  6.34.  It 
was  held  that  the  telegraph  company  was 
not  liable  for  the  difference  in  price,  its 
negligence  not  having  resulted  in  a  com- 
pleted contract. 

In  Lowery  v.  Western  U.  Tel^.  Go.  60 
N.  Y.  198,  19  Am.  Rep.  154,  one  B.  sent  a 
telegram  to  plaintiff  asking  for  $500,  which 
by  the  negligence  of  the  tel^raph  company 
was  changed  to  $5,000.  Plaintiff  sent  this 
latter  sum  by  express  to  B.,  who  afterward 
absconded,  having  appropriated  the  money 
to  his  own  use.  It  was  held  that  the  mis- 
take of  the  telegraph  company  wa«  the 
antecedent  of  the  loss  sustained  by  the 
plaintiff,  but  not,  in  a  juridical  sense,  the 
cause  of  it;  that,  though  the  negligence  of 
the  company  afforded  an  opportunity  for 
B.  to  commit  the  criminal  act,  the  embez- 
zlement could  not  reasonably  have  been  ex- 
pected and  did  not  naturally  flow  from  the 
wrong  of  the  company,  and  it  was  not  liable 
for  the  loss  of  the  money. 

In  Western  U.  Teleg.  Co.  v.  Du  Boia,  29 
ni.  App.  219,  it  was  held  that  one  who 
orders  goods  on  the  faith  of  a  telegram 
which,  as  received  by  him,  erroneously  un- 
derstates the  price  written  in  the  original, 
is  entitled  to  recover 'from  the  company  the 
excess  in  price  which  he  has  been  required 
to  pay,  this  being  the  proximate  result  of 
defendant's  fault.  This  proposition  was 
affirmed  in  128  III.  248,  15  Am.  St.  Rep.  109, 
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21  N.  E.  4,  but  the  judgment  was  reversed 
on  another  ground. 

And  where  one,  who  orders  the  goods  on 
the  faith  of  such  telegram,  pays  Uie  ship- 
per (sender  of  the  telegram)  tne  understated 
price,  the  telegraph  company  is  liable  to  the 
sender  for  the  difference  between  the  prices 
stated  in  the  telegram  as  sent  and*  as  de- 
live  tdf  this  damage  being  what  naturally 
might  be  expected  to  follow  the  breach  of 
duty;  and  the  victim  of  such  negligence 
is  only  required  to  act  in  good  faith  in  his 
effort  to  extricate  himself  from  the  situa- 
tion in  which  he  has  been  placed.  Pepper 
V.  Western  U.  Teleg.  Go.  87  Tenn.  554,  4 
L.R.A.  660,  10  Am.  St.  Rep.  699,  II  S.  W. 
783. 

But  in  German  Fruit  Go.  v.  Western  U. 
Teleg.  Go.  137  Gal.  598,  59  L.R.A.  575,  70 
Pac.  658,  it  was  held  a  proper  defense  to 
show  that  plaintiff  (sender  of  the  message) 
might  have  avoided  the  loss;  and  where  the 
sendee  knows  that  a  misteke  must  have  oc- 
curred in  the  transmission  of  the  message, 
the  sender,  not  being  bound  by  it,  cannot 
voluntarily  perform  the  contract  at  the  in- 
correct price  mistekenly  transmitted,  and 
throw  the  loss  on  the  telegraph  company. 

In  Leonard  v.  New  York,  A.  &  B.  Electro 
Magnetic  Teleg.  Oo.  41  N.  Y.  544,  1  Am. 
Rep.  446,  a  telegraphic  order  directing  the 
plaintiff's  agent  to  ship  5.000  sacks  of  salt 
was  changed  in  transmission  to  5,000  casks 
of  salt,  such  casks  being  worth  less  at  the 
receiving  than  at  the  shipping  point,  it 
was  held  that  the  telegraph  company  was 
liable  for  the  difference,  with  the  cost  of 
transportation  added,  these  being  the  dam- 
ages resulting  directly  and  proximately 
from  its  breach  of  duty. 

In  Reed  v.  Western 'U.  Teleg.  Co.  1.35  Mo. 
661,  34  L.R.A.  492,  58  Am.  St.  Rep.  009, 
37  S.  W.  904,  plaintiff  received  a  telegram 
from  her  agent  stating  that  he  had  been 
offered  $1,900  for  her  land,  whereas  the  of- 
fer as  recited  in  the  message  given  by  tlie 
agent  to  the  telegraph  company  was  $1,300. 
After  the  operator  had  stated  that  he  had 
verified  the  message,  plaintiff  sent  to  her 
agent  an  acceptence  of  tlie  offer  by  tele- 
graph, and  the  agent,  supposing  he  was  au- 
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damages  for  such  nondelivery,  the  lat4»r  is 
entitled  to  an  instruction  to  the  jury  to  this 
effect. 

(February  13,  1906.) 

ERROR  to  the  Circuit  Court  for  Orange 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  wrongful  delivery  of  a  tele- 
gram.   Reversed. 

Statement  by  Hocker,  J.: 

On  the  7th  day  of  December,  1903,  the  de- 
fendant in  error,  T.  H.  Barlow,  filed  his 
declaration  against  the  plaintiff  in  error, 
the  Western  Union  Telegraph  Company,  in 
the  circuit  court  of  Orange  county,  Florida, 


which  declaration  is  in  the  words  Knd  figures 
following: 

"Now  oomes  T.  H.  Barlow,  by  his  attor- 
neys, B^ggs  k  Palmer,  and  tues  the  defend- 
ant, the  Western  Union  Telegraph  Company, 
a  corporation  doing  business  in  the  state  of 
Florida,  for  that  the  said  defendant  was, 
on  the  22d  day  of  June,  1903,  engaged  in 
business  of  transmitting  telegraph  messages 
between  the  town  of  Orlando,  Florida,  to 
and  from  the  town  of  Jensen,  Florida,  in 
Brevard  county;  that  the  plaintiff  was,  on 
the  said  date,  engaged  in  business  of  buying 
and  selling  fruit  and  vegetables,  particularly 
pineapples;  that  on  the  22d  day  of  June, 
1903,  the  plaintiff  ^delivered  to  the  defend- 
ant, and  the  defendant  received  from  the 
plaintiff,  at  its  office  in  Orlando,  Florida, 


thorized  to  sell  for  $1,300,  closed  the  deal. 
It  was  held  that  the  negligence  of  the  com- 
pany was  the  proximate  cause  of  plaintiff's 
loss,  and  that  the  difference  between  the 
actual  market  value  of  the  land  and  the 
price  received  was  the  proper  measure  of 
damages. 

In  New  York  k  W.  Printing  Teleg.  Co. 
v.  Dryburg,  35  Pa.  298,  7&  Am.  Dec.  338, 
a  message  was  given  the  telegraph  company 
in  which  the  sender  requested  the  sendee,  a 
florist,  to  send  him  two  hand  bouquets, 
which  message  when  delivered  to  the  florist 
read  "two  hundred  bouquets,"  and  before 
the  error  was  discovered  he  had  cut  valuable 
flowers  and  bought  others.  For  his  loss  he 
was  allowed  to  recover  from  the  telegraph 
company. 

In  Hollis  V.  Western  U.  Tel^.  Co.  91  Ga. 
801,  18  S.  E.  287,  it  was  held  that  the  meas- 
ure of  damages  again^  a  telegraph  com- 
pany for  deviating  from  the  terms  of  the 
message  correctly  reporting  the  state  of  the 
market  for  a  particular  article  which  the  re- 
ceiver of  the  messaffe  is  induced  by  it  to 
send  forward  for  sale  is  the  difference  be- 
tween the  actual  state  of  the  market  and  the 
terms  of  the  message  as  erroneously  trans- 
mitted overstating  it,  provided  the  actual 
loss  amounts  to  that  much. 

In  Western  U.  Teleg.  Co.  v.  Crawford, 
no  Ala.  460,  20  So.  Ill,  it  was  held  that, 
where  plaintiff  had  cotton  stored  with  fac- 
tors in  Philadelphia,  and  had  instructed 
them  to  keep  it  until  it  could  be  sold  for  a 
certain  price,  and,  in  consequence  of  the 
telegraph  company's  incorrectly  transmit- 
ting a  telegram  from  the  factors  quoting  an 
offer  made,  the  plaintiff  directed  the  factors 
to  sell,  and  within  a  reasonable  time  there- 
after it  could  have  been  sold  at  the  price  de- 
sired, the  plaintiff  is  entitled  to  a  verdict 
for  the  loss  sustained,  with  interest,  leas 
the  increased  expenses  to  which  he  would 
have  been  put  by  holding  the  cotton  mean- 
time. 

In  Washington  &  N.  O.  Teleg.  Co.  v. 
Ilobson,  15  Gratt.  122,  plaintiffs  sent  a  tele- 
fr^fim  to  a  commercial  house  in  Mobile  or- 
dering the  purchase  of  600  bales  of  cotton, 
which,  as  delivered,  read  "2.500  bales."  It 
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was  held  that  the  telegraph  company  was 
bound  to  relieve  the  plaintiffs  of  the  ex- 
cess of  cotton  purchased  by  their  factors, 
together  with  all  loss  or  obligation  incurred 
by  them  on  account  of  the  accustomed  and 
reasonable  commissions  of  their  factors, 
charged  for  effecting  the  purchase;  but  the 
plaintiffs  had  no  right  to  subject  the  com- 
pany to  the  hazards  attendant  upon  send- 
ing the  cotton  to  a  foreign  market  after 
discovering  the  error  in  the  telegram  as  de- 
livered, and  should  have  sold  it  as  it  stood 
in  Mobile  on  shipboard,  or  under  contract 
of  affreightment. 

In  Tyler  v.  Western  U.  Teleg.  Co.  60  111.  421, 
14  Am.  Rep.  38,  where  a  tdegram  directed 
the  sale  of  100  shares  of  stock,  but,  as  de- 
livered, it  directed  the  sole  of  1,000  shares; 
and  thereupon  the  sendee  sold  that  amount, 
—it  was  held  that,  if  the  sender  was  com- 
pelled to,  and  did,  purchase  900  shares  to 
replace  the  stock  sold  by  reason  of  the  care- 
lessness of  the  telegraph  company  in  trans- 
mitting the  message,  and  that,  in  the  inter- 
val between  the  sale  of  1,000  shares  and 
the  purchase  of  the  900  shares  to  replace 
the  extra  number  of  shares  sold,  the  price 
of  the  stock  had  advanced,  this  advance 
should  be  the  measure  of  damages  in  an 
action  against  the  telegraph  company;  it 
being  reasonable  to  suppose  that  this  was 
what  both  parties  had  in  view  when  the 
message  was  sent. 

In  Turner  v.  Hawkeye  Teleg.  Co.  41  Iowa, 
458,  20  Am.  Rep.  605,  it  appeared  thai  the 
telegraph  company  was  under  contract  to 
furnish  plaintiff  daily  reports  of  the  price 
of  wheat  in  Chicago,  and,  pursuant  thereto, 
delivered  to  him  a  telegram  which  errone- 
ously underquoted  the  market  price.  Rely- 
ing upon  this  telegram,  he  ordered  his  com- 
mission merchants,  by  telegraph,  to  pur- 
chase 5,000  bushels  to  fill  a  contract  call- 
ing for  the  delivery  by  plaintiff  of  that 
amount;  and  it  was  held  that  he  was  en- 
titled to  recover  the  difference  between  what 
his  commission  merchants  actually  paid  and 
what  he  would  have  paid  at  the  price 
quoted  in  the  telegram:  it  appearing  that 
within  five  days  after  the  receipt  of  the 
telegram,  and  before  the  expiration  of  his 
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and  it  was  its  duty  to  transmit  and  cause  to 
be  transmitted,  the  following  message,  ad- 
dressed and  directed  to  one  George  Holdin 
at  the  said  town  of  Jensen,  as  representative 
of  the  plaintiff: 

*'2:55  P.  M.,  June  22d,   1903. 
'*To  George  Holdin, 

Jensen,   Florida. 
-    "'Wire  lowest  price  of  car  of  pines.    tUxnl 
sizes.     Name  sizes.     Quick. 

"[Signed]  T.  H.  Barlow. 

*^hat  the  defendant  accepted  the  said  tele- 
graphic message  for  transmission  and  deliv- 
ery, from  this  plaintiff  to  the  said  George 
Holdin,  and  undertook  and  contracted  to 
promptly  transmit  and  faithfully  deliver  the 


same  to  him,  for  which  service  this  plain- 
tiff paid  the  defendant  the  charges  demanded 
for  said  service;  that  the  defendant  failed 
and  neglected  to  transmit  and  deliver  the 
said  message  to  the  said  George  Holdin,  in 
violation  of  its  duty  to  the,  plaintiff,  but  the 
defendant  delivered  said  message  or  caused 
same  to  be  delivered  to  one  James  Holmes, 
a  pineapple  grower  at  the  said  town  of  Jen- 
sen; that  by  reason  of  the  failure  and  neg- 
lect of  the  defendant  to  transmit  and  de- 
liver the  said  message  to  the  said  George 
Holdin,  according  to  its  contract  and  under- 
taking with  the  plaintiff,  and,  by  reason  of 
the  delivery  of  the  message  to  the  said 
James  Holmes,  this  plaintiff  was  induced 
to  buy,  and  did  buy,  300  crates  of  pineapples 
from  the  said  James  Holmes,  without  said 


contract  for  delivery,  he  could  have  pur- 
chased wheat  at  even  less  than  the  price 
()uoted  in  the  message  as  delivered  to  him. 
In  Garrett  v.  Western  U.  Teleg.  Co.  92 
lorm,  449,  58  N.  W.  1064,  60  N.  W.  644, 
phiintiff,  \iiio  was  a  cattle  buyer,  had  an 
agreement  with  a  Chicago  firm  that,  if  he 
asked  the  firm  for  the  state  of  the  market 
by  telegraph,  and  there  was  no  change  since 
the  last  report,  then  no  response  was  to  be 
made  by  the  firm  to  his  inquiry,  and  he 
would  act  upon  the  last  report;  however, 
if  there  was  a  change  the  firm  was  to  an- 
swer, indicating  the  change.  Plaintiff  ob- 
tained from  the  firm  the  market  price  for 
one  d&y,  and  the  next  day  deliyered  to  the 
tel^rapji  company  a  message  to  the  firm 
asking  for  the  condition  of  the  market  for 
the  next  two  days,  and,  this  message  never 
having  been  forwarded  to  the  firm,  plaintiff 
received  no  answer,  and,  acting  upon  the 
last  report  sent  him  by  the  firm,  bought 
cattle  on  whi<^  he  lost  money.  It  appeared 
that  the  company  had  knowledge  ot  plain- 
tifiTs  business;  also  that  plaintiff  did  not 
resort  to  other  sources  of  information  to 
ascertain  the  Chicago  market.  The  com- 
pany was  held  liable  for  tlie  loss  sustained 
by  plaintiff.  On  a  former  appeal  of  this 
case,  83  Iowa,  257,  49  N.  W.  88,  the  court 
said:  'The  jury  e^uld  have  been  directed 
to  determine  wiiether  the  plaintiff  acted 
upon  his  advices  from  the  commission  men, 
or,  rather,  the  absence  of  a  message  from 
them,  and,  if  he  so  acted  and  made  a  pur- 
chase, his  loss  was  direct  and  proximate, 
and  not  remote  and  speculative." 

However,  in  Reynolds  v.  Western  U. 
Teleg.  Co.  81  Mo.  App.  223,  it  was  held 
that  where  a  cattle  shipper  had  received 
from  other  sources  information  regarding 
the  bad  condition  of  a  certain  market,  as 
full  as  that  contained  in  a  telegram  from 
his  commission  merchant,  which  the  tele- 
fH'aph  company  negligently  failed  to  de- 
liver to  him,  and  nevertheless  he  shipped 
his  cattle  into  that  market,  the  negligence 
of  the  company  was  not  the  proximate  cause 
of  t!^?  shipper^s  damage. 

In  Western  U.  Teleg.  Co.  v.  Stevens 
(Tex.)  16  S.  W.  1095,  plaintiff  owned  cat- 
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tie  in  Indian  territory,  and  had  instructed 
hie  agent  to  ship  them  to  Chicago,  but,  upon 
learing  that  that  market  was  glutted,  tele- 
graphed his  agent  not  to  ship.  The  tele- 
gram was  never  delivered,  consequentiv  the 
cattle  were  shipped  and  the  plaintiff  lost 
money.  It  was  held  that  the  telegraph  com- 
pany was  liable  for  the  damages  reasonably 
expected  to  have  resulted  from  its  failure  to 
deliver  the  teleg^reun,  and  that  the  measure 
of  damages  was  the  difference  between  the 
market  value  of  the  cattle  where  they  were 
prior  to  the  shipment  and  the  amount  for 
which  they  sold  in  Chicago,  and  that  it 
did  not  devolve  upon  plaintiff  to  purchase 
cattle  and  replace  those  shipped  by  reason 
of  the  company's  negligence,  even  though 
he  could  have  done  so  for  a  less  sum  than 
his  sold  for. 

In  Western  U.  Teleg.  Co.  v.  Woods,  5a 
Kan.  737,  44  Pac.  989,  the  facts  were  simi- 
lar to  the  preceding  case,  but,  in  addition 
to  the  damages  there  allowed,  plaintiff  was 
permitted  to  recover  for  the  cost  of  ship- 
ment, maintenance,  and  sale  of  the  cattle. 

In  Western  U.  Teleg.  Co.  v.  Collins,  45- 
Kan.  88,  10  L.R.A.  515,  25  Pac.  187,  it  wan 
held  that  where  a  telegraph  company  neg- 
lects to  deliver  a  message  to  a  live-stock 
shipper  as  to  the  state  of  the  market  at  a 
certain  point,  in  consequence  of  which  neg- 
lect the  shipper  sends  his  stock  to  the  next 
nearest  market,  at  which  he  receives  10 
cents  per  hundred  less  than  the  market  price 
for  the  same  stock  at  the  first  point  on  the 
same  day,  the  shipper  is  entitled  to  recover 
from  the  telegraph  company  the  difference 
between  the  market  prices  of  the  two  points, 
with  the  difference  in  freight  added. 

In  Western  U.  Telep.  Co.  v.  Jjandis,  0 
Sadler  (Pa.)  357,  21  W.  N.  C.  38,  12  AtL 
467,  plaintiff  received  a  telegram  which  in- 
formed him'  that  certain  sheep  had  cost 
him  $5.06  per  cwt.,  whereas  the  message  as 
sent  read  $5.60.  Relying  on  the  mes3ag«* 
as  received  he  sold  the  sheep  for  $6,  in- 
stead of  $6.50,  which  he  could  have  gotten 
had  he  known  they  were  of  a  higher  grade. 
It  was  held  that  the  difference  between  $C 
and  $6.50  per  cwt.  was  the  correct  measure 
of  damages. 
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fruit  being  examined  or  inspected  as  to  its 
condition  and  character,  in  order  to  protect 
the  interest  of  this  plaintiff,  paying  there- 
for the  sum  of  $400,  and  the  plaintiff  de- 
clares that  the  said  fruit  was  unsound  and 
inferior  when  he  was  induced  to  buy  and  did 
buy  the  same,  and  that  an  examination  and 
inspection  such  as  he  undertook  to  provide 
for  by  means  of  said  telegram  would  have 
revealed  that  the  said  fruit  was  unsound; 
that  the  fruit  proved  to  be  unsound  and  in- 
ferior and'  had  to  be  jsold  to  the  great  loss 
and  damage  of  this  plaintiff,  to  wit,  the  sum 
of  $500,  and  the  plaintiff  therefore  brings 
this  suit  and  claims  damages  in  the  sum  of 
$500  against  the  defendant." 

On  the  4th  day  of  January,  1904,  the  de- 
fendant filed  the  following  demurrer  to  the 
declaration  after  giving  the  style  of  the 
case: 

"And  now  comes  the  defendant,  by  John 
E.  Hartridge,  its  attorney,  and  says  that  the 
plaintiff's  declaration  is  bad  in  substance." 

The  question  of  law  to  be  argued:  (1) 
The  declaration  does  not  state  any  cause  of 
action;  (2)  the  damage  claimed  does  not 
flow  from  any  breach  of  duty  alleged;  (3) 
the  damage  claimed  is  not  shown  to  have 
been  caused  by  any  breach  of  duty  upon  the 
part  of  the  defendant. 


On  the  22d  day  of  August,  1904,  upon  a 
hearing  the  court  made  the  following  ruling 
on  the  said  demurrer: 

"This  demurrer  is  overruled,  and  defend- 
ant excepts,  and  is  allowed  to  October  rale 
to  plead." 

The  defendant  afterwards  put  in  a  plea 
of  "not  guilty,"  upon  which  issue  was 
join^. 

On  the  24th  day  of  May,  1905,  the  case' 
was  tried,  and  a  verdict  was  rendered  by  the 
jury  for  the  plaintiff  Barlow  of  $222.27, 
with  interest  at  the  rate  of  8  per  cent  from 
November  2,  1903,  to  date,  and  a  judgment 
was  rendered  against  the  Western  Union 
Telegraph  Company  for  the  said  amount 
and  costs. 

A  motion  for  new  trial  was  made  on  the 
following,  among  other,  grounds: 

"(1)  The  verdict  is  contrary  to  the  evi- 
dence and  to  the  weight  of  evidence. 

"(2)  The  verdict  is  contrary  to  the  law 
of  the  case. 

"  ( 3 )  The  verdict  is  contrary  to  the  charge 
of  the  court." 

"(6)  The  court  erred  in  refusing  to  give 
the  charges  requested  by  the  defendant  as 
follows:  'The  evidence  having  been  closed 
in  this  case  and  the  argument  of  counsel 
concluded,    the   court    instructs   you   that, 


Tn  McCartv  v.  Western  U.  Teleg.  Co.  116 
Mo.  App.  441,  91  S.  W.  976,  plaintiff  of- 
fered to  sell  mules,  at  $135,  and  the  buyer 
telegraphed  from  another  station,  "Will  g^ve 
one  thirty  for  mules,"  which  message  as 
delivered  read,  "Will  leave  one  thirty  for 
mules,"  whereupon  plaintiff,  inferring  tbat 
the  message  meant  that  the  buyer  would 
leave  at  1 :30  for  the  mules,  and  that  he  had 
concluded  to  buy  at  the  price  originally 
named,  wired  him  to  come  on,  and  delivered 
the  mules,  which  were  resold  by  the  buyer 
before  the  error  was  discovered.  It  was 
held  that  the  telegraph  company  was  liable 
to  the  plaintiff,  for  his  loss  of  $5  on  each 
mule  sold,  it  appearing  that  their  market 
value  was  $135  per  head. 

In  Havs  v.  Western  U.  Teleg.  Co.  70  S. 
C.  16,  67'  L.R.A.  481,  106  Am.  St.  Rep.  731, 
48  S.  E.  608,  it  was  held  that  a  change  of 
the  stated  price  in  a  telegram  intended  to 
notify  a  purchaser  of  the  market  price  of 
mules,  so  as  apparently  to  quote  them  at 
$10  a  head  less  than  their  market  price, 
which  results  in  the  sendee's  directing  the 
purc4iase  of  a  certadn  number  on  his  ac- 
count, will  render  the  telegraph  company 
liable  for  the  difference  between  the  price 
paid  and  that  stated  in  the  telegram  as  de- 
livered, it  appearing  that,  but  for  the  mis- 
take, the  plaintiff  would  have  purchased  at 
$10  less  per  head  mules  of  another  size, 
that  would  have  sold  for  as  much  in  his  own 
market  as  those  he  actually  purchased. 

In  Western  U.  Teleg.  Co.  v.  Spivey,  98 
Tex.  308,  83  S.  W.  364,  where  plaintiff,  by 
telegraph,  authorized  his  agent  to  buy  a 
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stock  of  goods  at  65  per  cent  of  the  invoiced 
price,  but  65  was  changed  to  75  in  the 
transmission  of  the  message,  and  the  agent 
thereupon  offered  and  bought  at  70,  the 
measure  of  damages  against  the  telegraph 
company  was  held  to  be  the  actual  loss  sue- 
tained,  not  to  exceed  the  difference  between 
65  and  70  cents  on  the  dollar,  provided  their 
actual  value  was  less  than  70  cents. 

In  Postal  Telsg.  Oable  Co.  v.  Schaefer, 
110  Ky.  907,  62  S.  W.  1119,  plaintiff,  by 
telegraph,  offered  potatoes  at  $1.70  per  bar- 
rel, but  the  telegraph  company  negligently 
changed  tHe  telegram  in  transmission  so 
that  plaintiff  was  represented  as  offering 
them  at  $1.07.  The  buyer  accepted  the  of- 
fer, and  the  potatoes  were  shippHed  with  bill 
of  lading  attached  to  draft  for  the  amount 
at  $1.70,  and,  plaintiff  having  refused  to 
correct  the  draft,  the  buyer  did  not  get  the 
potatoes,  but  sued  and  recovered  judgment 
against  the  plaintiff  for  refusal  to  deliver 
at  the  lower  price,  in  which  suit  the  pota- 
toes were  attached,  and  after  partly  spoil- 
ing were  sold  for  about  one  half  their  value 
when  shipped.  It  was  held  that  plaintiff 
could  not  recover  from  the  telegraph  com- 
pany his  loss  sustained  by  reason  of  hold- 
ing the  potatoes  until  they  decayed,  nor  for 
t^e  amount  of  the  judgment  and  expenses 
in  the  suit  against  him  by  the  buyer,  be- 
cause the  judgment  was  erroneous,  but  that 
he  was  entitled  to  recover  for  any  damages 
which  arose  naturally  out  of  the  negligence 
of  the  tel^raph  company,  and  that  such 
damage  in  this  case  was  the  difference  be- 
tween potatoes  at  $1.70  per  barrel  and  the 
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under  the  undisputed  facto,  the  plaintiff  can 
recover  only  the  tolls  paid  for  sending  the 
telegram  that  is  the  basis  of  ^this  suit,  to 
the  extent  of  the  amount  proved  to  have 
been  paid  to  the  defendant  company  as  tolls 
for  transmitting  the  message,  together  with 
interest  thereon  at  the  rate  of  8  per  cent 
per  annum  from  the  date  the  same  were 
paid,  and  no  more.'" 

The  refusal  to  give  these  instructions  was 
properly  excepted  to  by  the  defendant. 

This  motion  was  denied,  to  which  ruling 
the  defendant  excepted.  The  aseignmento  of 
error  are  based  on  the  ruling  of  the  court 
denying  the  motion  for  new  trial,  and  a 
writ  of  error  was  sued  out  from  the  final 
judgment  to  the  January  term  of  this  court. 

Such  portions  of  the  evidence  as  it  is  nee- 
essaiy  to  discuss  will  be  given  in  the  opin- 


Messrs.  John  B.  Hartridge  &  Son,  for 
plaintiff  in  error: 

The  damages  claimed  were  not  in  the 
contemplation  of  the  parties. 

Hamilton  v.  McPherson,  28  N.  Y.  72,  84 
Am.  Dec.  330;  Hadley  v.  Baxendale,  0  Exch. 
341 ;  Griffin  v.  Colver,  16  N.  Y.  489,  69  Am. 
Dec  718;  Western  U.  Teleg.  Co.  v.  Lively 
(Tex.  App.)  15  8.  W.  197;  Howard  v.  Still- 
weU  &  B.  Mfg  Co.  139  U.  8.  199,  35  L.  ed. 


147,  11  Sup.  Ct.  Rep.  600;  Cahn  v.  Western 
U.  Teleg.  Co.  1  C.  C.  A.  107,  2  U.  8.  App. 
24,  48  Fed.  810;  Garrett  v.  Western  U. 
Teleg.  Co.  83  Iowa,  257,  49  N.  W.  88;  West- 
em  U.  Teleg.  Co.  v.  Clifton,  68  Miss.  307, 
8  8o.  746;  Barrett  v.  Western  U.  Teleg.  Co. 
42  Mo.  App.  642;  Western  U.  Teleg.  Co.  v. 
Cornwell,  2  Colo.  App.  491,  31  Pac.  393; 
Thompson,  Electric!^,  chap.  11,  art.  1; 
Shearm.  A  Redf.  Neg.  §  605,  p.  692;  Fiftld, 
Damages,  §  422,  p.  356;  Sutherland,  Dam- 
ages, 298,  299;  Wood's  Mayne,  Damsges, 
§  14. 

Messrs.  Beggs  &  Palmer,  for  defendant 
in  error: 

Defendant  was  negligent  because  no  excuse 
whatever  for  the  failure  to  deliver  the  tele- 
gram is  given. 

Harkness  v.  Western  U.  Teleg.  Co.  73 
Iowa,  190,  5  Am.  St.  Rep.  672,  34  N.  W.  811. 

If  the  company  could  not  deliver  the  tele- 
grams to  Holdin  from  Barlow,  then  it  was 
the  duty  of  the  company  to  hold  them  and 
protect  the  same. 

Rev.  Stat.  §  2734;  3  Sutherland,  Damages, 
pp.  298,  299;  Wood's  Mayne,  Damages,  { 
14. 

The  damages  sustoined  by  Barlow  were 
properly  submitted  to  the  jury. 

Western  U.  Teleg.  Co.  v.  Wilson,  32  Fla. 


sum  for  which  they  could  have  been  sold  in 
the  city  to  which  they  were  cAiipped  bv  the 
plaintiff  after  definitely  learning  of  the 
mistake  in  the  telegram  by  the  exercise  of 
ordinary  oare  and  diligence, — not  exceed- 
ing, however,  63  cents  on  the  barrel. 

In  Ayer  v.  Western  U.  Teleg.  Co.  79  Me. 
493.  1  Am.  St.  Rep.  363,  10  AU.  495,  the 
plaintiff,  by  telegram,  quoted  laths  at  "two 
ten  per  thousand,"  and  in  the  message  as 
delivered  the  word  "ten"  was  omitted.  The 
offer  was  accepted,  but  the  laths  were  not 
shipped  until  two  weeks  after  the  error 
was  discovered.  Plaintiff  w»e  held  to  have 
been  bound  by  the  acceptance  of  the  offer 
as  delivered,  and  entitled  to  recover  the 
difference  between  $2  and  $2.10  per  thou- 
sand, the  evidence  showing  t^at  the  latter 
was  the   market  price  of  latlis. 

In  Western  U.  Teleg.  Co.  v.  Shotter,  71 
Ga.  760,  plaintiff  sent  telegrams  to  Chicago 
and  Indianapolis  offering  turpentine  at  a 
specified  price.  The  messages  as  delivered 
named  lower  prices.  The  offers  were  ac- 
cepted by  wire.  Plaintiff  shipped  the  tur- 
pentine, and  drew  on  the  buyers  for  the 
higher  price,  but  payment  was  refusd  and 
the  drafts  went  to  protest,  after  which 
plaintiff  settled  at  the  lower  prices  negli- 
gently transmitted  by  the  telegraph  com- 
pany. It  was  held  that  the  measure  of 
damages  was  not  the  difference  between  the 
higher  and  lower  prices,  but  was  the  dif- 
ferenoe  between  what  he  actua^lly  got  from 
the  buyers  and  the  market  price  of  turpen- 
tine at  that  time  in  Chicago  and  Indianap- 
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olis,  together  with  the  toll  for  sending  the 
despatches  and  the  cost  of  exchange. 

In  Western  U.  Teleg.  Co.  v.  Flint  River 
Lumber  Co.  114  Oa.  576,  88  Am.  St.  Rep. 
36,  %0  a  B.  815,  it  was  held  that  "when 
one  requests  another  to  make  an  offer  for 
the  sale  of  an  article,  and  the  offer  is  made 
by  telegraph,  and  the  telegram  as  delivered 
to  the  addressee  is  materially  different  from 
the  telegram  delivered  for  transmission,  the 
sender  .  .  .  may  recover  from  the  tele- 
graph company  any  damages  which  he  has 
sustained  in  fulfilling  a  contract  resulting 
from  an  acceptance  of  such  proposal." 

In  Wefftem  U.  Teleg.  Co.  v.  Richnwan,  5 
Sadler  (Pa.)  26,  19  W.  N.  C.  669,  8  Atl. 
171,  plaintiff  was  offered  22  cents  a  pound 
for  turkeys,  but  the  telegram  as  delivered 
to  plaintiff  read  33.  Plaintiff  was  assured 
by  the  operator  that  there  was  no  mistake, 
whereupon  he  bought  turkeys  at  25  cents  a 
pound  and  packed  and  shipped  them  at  a 
cost  of  1  cent  a  pound,  and  the  buyer  re- 
fused to  pay  more  than  22  cents.  Held,  that 
plaintiff's  measure  of  damages  was  4  cents 
a  pound. 

In  Hughes  v.  Western  U.  Teleg.  Co.  114 
N.  C.  70,  41  Am.  St.  Rep.  782,  19  6.  E.  100, 
it  was  field  that,  where  plaintiff  was  misled 
and  decetived  by  a  mistake  in  the  transmis- 
sion of  a  telegram,  and  thus  induced  to  sell 
stock,  he  was  entitled  to  no  damages  above 
the  co&t  of  the  telegram,  if,  when  he  sold 
the  stock,  he  got  the  market  value  thereof. 

As  to  loss  of  profits  resulting  from  breach 
of  duty  of  telegraph  company,  see  note,  53 
L.R.A.  91-96. 
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527,  22  L.R.^.  434,  37  Am.  St.  Rep.  125, 
14  So.  1. 

It  is  the  duty  of  a  telegraph  company,  in 
all  cases  where  practicable,  promptly  to 
notify  the  sender  of  a  telegram  that  it  haa 
not  been  deliyered. 

27  Am.  &  Eng.  Enc.  Law,  p.  1031 ;  Hend- 
ricks V.  Western  U.  Teleg.  Co.  126  N.  0. 
304,  78  Am.  St.  Rep.  658,  35  S.  E.  543;  Fow- 
ler V.  Western  U.  Teleg.  CJo.  80  Me.  381,  6 
Am.  St.  Rep.  211,  15  Atl.  29;  Western  U. 
Teleg.  Co.  v.  Davis  (Tex.  Civ.  App.)  51  S. 
W.  258. 

Hocker,  J.,  delivered  the  opinion  of  the 
court: 

The  mere  fact  that  a  declaration,  or  count 
thereof,  may  set  up  elements  that  do  not 
enter  into  the  measure  of  damages,  or 
greater  damages  than  the  case  made  legally 
entitles  the  plaintiff  to  recover,  if  any  dam- 
ages whatever  may  be  recovered  thereunder, 
though  such  damages  be  only  nominal,  does 
not  make  the  declaration  demurrable.  Such 
questions  are  properly  raised  and  settled 
by  objections  to  testimony  at  the  trial,  or 
by  instructions  to  the  jury  as  to  the  law 
applicable  to  the  points  raised,  or  may  be 
cause  for  reforming  the  declaration,  under 

5  1043,  as  calculated  to  embarrass  the  fair 
trial  of  the  case.  Borden  v.  Western  U 
Teleg.  Co.  32  Fla.  394,  13  So.  878;  Jackson- 
ville, T.  &  K.  W.  R.  Co.  v.  Griffin,  33  Fla. 
602,   15  So.  336;   Tillis  v.  Liverpool   &  L. 

6  G.  Ins.  Co.  (Fla.)  35  So.  171;  Cline  v. 
Tampa  Waterworks  Co.  (Fla.)  35  So.  8, 
and  cases  cited;  MuUer  v.  Ocala  Foundry  & 
Mach.  Works  (Fla.)  38  So.  64;  Western  U. 
Teleg.  Co.  v.  Wells  (Fla.)  2  L.R.A.(N.S.) 
1072,  39  So.  838. 

The  substance  of  the  evidence  for  the 
plaintiff  Barlow  was  that  he  was  a  dealer 
in  fruits  and  vegetables,  and  had  his  office 
at  Orlando,  Florida.  George  Iloldin  was  a 
traveling  railroad  agent,  but  experienced  in 
fruits  and  vegetables,  and  had  bought  and 
sold  fruita  and  vegetables  for  Barlow.  On 
the  22d  of  June,  1903,  Barlow  wanted  a  car 
load  of  pineapples  for  his  trade,  and  sent  by 
the  defendant  company  the  following  tele- 
gram to  Uoldin,  who  was  supposed  by  him 
to  be  at  Jensen,  Florida: 

To  George  Holdin, 

Jensen,  Florida. 
Wire  lowest  price  car  of  pines,  good  sizes. 
Quick. 

[Signed]  T.  H.  Barlow. 

A  reply  was  promptly  received,  as  follows : 

T.  II.  Barlow, 

Orlando,  Florida. 
Average     three,     three     hundred     crates. 
1*1  i CO    four  hundred   dollars.     Immediately. 

[Signed]  James  Holmes. 
4L1UL(NJ9.) 


Barlow  claims  that  he  did  not  read  the 
name  ''James  Holmes,"  signed  to  this  tele- 
gram, but  supposed  it  was  from  Holdin  in 
answer  to  'his  telegram.  Barlow  again 
wired  George  Holdin:  "Will  let  you  know 
as  quick  as  am  sure  can  take  car  pines." 
In  a  few  hours  he  decided  to  take  the  car  of 
pines,  and  had  the  State  Bank  of  Orlando 
prepare  a  telegram  to  George  Holdin  stat- 
ing that  a  draft  on  Barlow  for  $400  would 
be  honored.  When  Barlow  handed  this  tele- 
gram to  Miss  Norrell,  the  agent  in  charge 
of  the  Western  Union  Telegraph  Company's 
office  at  Orlando,  she  called  his  attention 
to  the  fact  that  the  telegram  from  Jensen 
was  signed  by  "James  Holmes,"  and  of- 
fered some  kind  of  explanation  to  Barlow, 
which  is  not  disclosed  by  the  record.  He 
then  decided  to  send  the  money,  not  to 
George  Holdin,  but  to  another  party,  a  Mr. 
T.  V.  Moore,  and  he  had  the  bank  to  wire 
the  money  to  Moore. 

On  June  23,  1903,  Barlow  wired  Moore 
at  Jensen,  as  follows:  "Have  bought  car 
from  James  Holmes.  Had  bank  wire  you. 
See  car  and  have  Holmes  show  message 
sent  me."  The  bank  wired  the  money  to 
Moore,  and  Barlow  purchased  the  pines. 
He  lost  money  on  them,  and  proved  them  to 
have  been  green  and  of  inferior  quality.  He 
says  he  supposed  he  bought  them  through 
George  Holdin,  and  relied  on  his  inspection 
and  packing  of  the  pines  to  see  that  they 
were  of  proper  quality  and  character,  and 
that  the  only  connection  Moore  had  with  the 
matter  was  to  pay  the  money  to  Holmes, 
and  see  that  the  car  was  properly  slatted 
and  routed.  Barlow  says  that  when  he  dis- 
covered through  Miss  Norrell,  the  agent, 
that  the  telegram  he  received  was  signed 
James  Holmes,  he  destroyed  the  second  tele- 
gram he  had  prepared  to  send  Holdin,  and 
sent  the  telegram  to  Moore,  "a  very  promi- 
nent man  in  that  part  of  the  state,  with 
as  much  knowledge  of  pineapples  as  any 
man  in  the  state,  and  a  man  I  [Barlow] 
had  known  for  some  years."  Barlow  says 
when  he  sent  the  telegram  to  Moore  he  had 
bought  the  fruit,  and  supposed  the  car  had 
been  inspected  by  Holdin,  and  so  supposed 
when  he  sent  the  money,  and  that  it  was 
two  months  before  he  knew  that  Holdin 
had  not  bought  the  car  for  him.  He  also 
says  that  he  somewhat  relied  on  Moore  for 
an  inspection,  thought  Moore  would  attend 
to  the  car,  see  that  it  was  loaded  all  right, 
and  slatted  up,  and  billed  out.  He  also  says 
that,  by  reason  of  the  explanation  given  him 
by  Miss  Norrell,  he  destroyed  the  telegram 
he  had  prepared  to  send  Holdin,  and  had  the 
bank  change  theirs  from  Holdin  to  Moore. 
On  June  23d  Barlow  sent  the  following  tele- 
gram to  James  Holmes,  Jensen,  Florida: 
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WiU  take  car.  See  T.  V.  Moore.  Have 
wired  him. 

[Signed]  T.  H.  Barlow. 

He  also  says  he  did  not  know  Holmes, 
and  had  never  heard  of  him  before.  George 
Holdin  was  not  at  Jensen  between  the  19th 
and  24th  of  June,  1903. 

The  maxim.  Causa  proxima,  non  remota, 
9p€ctaiu9,  applies  to  suits  for  breaches  of 
oontracts  for  the  delivery  of  messages  by 
tel^japh  companies.  It  is  stated  in  2  Par- 
sons on  Contracts,  9th  ed.,  bottom  pages 
296,  297,  that  such  companies  are  only  liable 
for  proximate  or  inunediate,  and  not  for 
distant^  consequences.  If  the  telegraph  com- 
pany is  in  default,  but  their  default  is  made 
mischievous  to  a  party  only  by  some  other 
intervening  cause,  this  rule  prevents  the  11- 
aUlity  of  the  company,  because  their  de- 
fault would  be  only  the  remota,  the  remote 
or  zcmoved  cause  of  the  injury,  and  not  the 
prommw,  or  nearest  cause.  For  illustrations 
of  the  application  of  this  doctrine,  see  First 
Nat.  Bank  v.  Western  U.  Teleg.  Co.  30  Ohio 
St.  555,  27  Am.  Rep.  485;  Pegram  v.  West- 
em  U.  Teleg.  Co.  100  N.  C.  28,  6  Am.  St. 
Rep.  557,  6  S.  E.  770;  Western  U.  Teleg. 
Co.  V.  Cornwell,  2  Colo.  App.  491,  31  Pac. 
393;  Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S. 
408,  text,  429,  36  L.  ed.  485,  493,  12  Sup. 
Ct.  Rep.  679;  7  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  387 ;  27  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  1060,  and  notes.  Applying  this  doctrine 
to  the  facts  of  the  case  at  bar^  we  are  of  the 
opinion  that  the  procnma,  or  nearest  cause, 
for  the  damages  sustained  by  the  plaintiff 
Barlow,  was  not  the  n^ligent  act  of  the 
telegraph  company  in  improperly  delivering, 
or  not  delivering,  the  message  to  Holdin,  or 
in  not  reporting  his  absence  from  Jensen  to 
Barlow,  but  that  the  proximate  cause  was 
the  result  of  his  direct  dealing  with  Holmes. 
He  says  that  he  supposed  that  Holdin  would 
inspect,  or  had  inspected,  the  pineapples; 
but  he  had  no  good  reason  for  indulging 
such  a  supposition,  for  shortly  after  receiv- 
ing the  telegram  from  Holmes,  the  sig- 
nature to  which  he  did  not  read,  he  prepared 
a  telegram  to  Holdin  to  buy  the  car  of  pines, 
and  caused  the  bank  to  prepare  a  telegram 
to  Holdin  that  it  would  honor  a  ^raft  on 
Barlow  for  $400,  the  price  of  the  car  of 
pines.  When  he  took  these  to  Miss  Norrell, 
the  agent,  she  called  his  attention  to  the 
fact  the  telegram  was  not  signed  by  Holdin, 
but  by  Holmes,  and  made  some  suggestions. 
Barlow  destroyed  the  telegram  he  had  pre- 
pared for  sending  to  Holdin,  and  sent  one 
to  T.  V.  Moore,  and  got  the  bank  to  make  a 
similar  change.  Why  did  Barlow  make 
these  changes,  if  he  supposed  that  Holdin 
was  at  Jensen,  and  would  inspect  the  pines 
for  him?  The  only  reasonable  interpreta^ 
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tion  of  his  conduct  is  that  he  knew  Holdin 
was  a  traveling  agent,  and  that  he  con- 
cluded Holdin  was  not  in  Jensen,  and  it 
was  necessary  to  get  someone  else  to  look 
aftef  his  interests.  But,  independent  of 
this  supposition  of  Mr.  Barlow,  the  proxi- 
mate cause,  as  we  have  said,  for  his  loss, 
was  not  the  default  of  the  company,  but  was 
the  result  of  an  intervening  cause,  viz.,  the 
purchase  of  the  car  of  pines  from  Holmes; 
for,  if  he  had  not  dealt  with  Holmes,  he 
would  have  suffered  no  loss. 

We  therefore  are  of  the  opinion  that  the 
only  damages  which  could  be  recovered  in 
this  suit  would  be  nominal,  or,  at  most,  the 
cost  of  transmitting  the  message  to  Holdin. 
The  instruction  requested  by  defendant 
should  have  been  given. 

The  judgment  is  reversed,  with  directions 
for  such  further  proceedings  as  may  be  con- 
sistent with  this  opinion. 

Taylor  and  Parkfaill,  JJ.,  concur.  Shackle- 
ford,  Cb.  J.,  and  Cockrell  and  Whitfield,  JJ., 
concur  in  opinion. 


KENTUCET  COUHT  OF  APPEALS. 
NELLIE  D.  LEAVELL,  Appt., 

V. 

WESTERN    KENTUCKY   ASYLUM    FOR 

THE  INSANE. 

{—  Ky.  — ,  91  S.  W.  671.) 

State  hospital— liabiUty  for  tort. 

A  state  hospital  established  to  care 
for  insane  persons  is  not  liable  for  torts 
committed  by  a  person  under  its  care  who 
is  permitted  to  assist  in  the  work  of  the  in- 
stitution, notwithstanding  the  statute  pro- 
vides that  it  nay  sue  and  be  sued. 

(March  2,  1906.) 


Case  Note. — ^Liability  of  eleemosynary  in- 
stitution maintained  by  state  or  municipal- 
ity for  nersonsl  tort  of  agent  or  servant. — 
The  authorities  without  exception  deny  the 
liability  of  a  charitable  or  eleemosynary  in- 
stitution supported  wholly  or  in  part  by 
the  state  or  a  municipality,  for  personal  in- 
juries sustained  through  the  n^ligence  or 
misconduct  of  an  agent  or  servant  of  the 
institution.  The  authorities  refuse  to  apply 
the  doctrine  of  respondeat  superior  in  such 
oases,  and  base  the  nonliability  on  the 
theory  that  the  functions  of  such  institu- 
tions are  governmental  in  character,  and,  if 
the  funds  appropriated  for  their  mainte- 
nance are  used  to  pay  damages  recovered  in 
actions  for  personal  injuries,  the  purpose 
and  usefulness  of  the  institutions  would  be 
wholly  or  in  part  defeated.  Care  in  the  se- 
lection of  the  agent  or  servant  by  the  in- 
stitutions seems  not  to  have  been  an  ele- 
ment in  the  consideiTition  of  these  cases  by 
the  courts. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Christian  County 
in  defendant's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  for 
which  defendant  was  alleged  to  be  redpon- 
sible.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  Breathitt  and  Downer  & 
Russell  for  appellant. 

Messrs.  C.  H.  Hush  and  Hunter  Wood  & 
Son,  for  appellee: 

There  is  no  authority  for  bringing  this 
character  of  case  against  a  charitable  insti- 
tution supported  by  the  state. 

Williamson  v.  Louisville  Industrial 
School,  95  Ky.  261,  23  L.R.A.  200,  44  Am. 
St.  Rep.  243,  24  S.  W.  1065;  Herr  v.  Cen- 
tral Kentucky  Lunatic  Asylum,  97  Ky.  458, 
28  L.R.A.  394,  53  Am.  St.  Rep.  414,  30  S. 
W.  971;  Heams  v.  Waterbury  Hospital,  66 
Conn.  98,  31  L.RA.  224,  33  Atl.  595;  Fire 
Ins.  Patrol  v.  Boyd,  120  Pa.  624,  1  L.RA. 
417,  6  Am.  St.  Rep.  745,  15  Atl.  553; 
Downes  v.  Harper  Hospital,  101  Mich.  555, 
25  L.R.A.  602,  45  Am.  St.  Rep.  427,  00  N. 
W.  42;  Benton  v.  City  Hospital,  140  Mass. 
13.  54  Am.  Rep.  438,  1  N,  E.  836;  Perry  v. 


House  of  Refuge,  63  Md.  20,  52  Am.  Rep. 
495;  Sherbourne  v.  Yuba  County,  21  Cal. 
113,  81  Am.  Dec.  151;  Richmond  v.  Long, 
17  Gratt.  375,  94  Am.  Dec.  461. 

Settle,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  instituted  by  appellant 
in  the  Christian  circuit  court  to  reooYtf 
from  appellee  damages  in  the  sum  of  $10,000 
for  an  injury  to  her  hand.  The  facts  al- 
leged in  the  petition  as  constituting  appel- 
lant's cause  of  action  were,  in  substance, 
that,  while  in  the  employ  of  appellee  and 
engaged  in  ironing  clothing  in  its  laundry, 
a  department  of  the  institution  in  which  the 
clothing  of  its  lunatics  in  its  care  is  washed 
and  ironed,  her  hand  was,  by  the  act  of  an 
irresponsible  lunatic  in  starting  in  motion 
an  ironing  machine  through  which  she  was 
about  to  pass  an  article  of  clothing,  caught, 
mangled,  and  permanently  maimed  between 
the  heated  rollers  thereof,  the  machine  be- 
ing started  by  4he  lunatic  without  her 
knowledge  or  the  direction  of  anyone  so  to 
do ;  that  the  lunatic  by  whom  her  hand  was 
injured  was  an  inmate  of  appellee  asylum 


t..  Perry  v.  House  of  Refuge,  63  Md.  20, 
52  Am.  Rep.  495,  it  was  held  tlmt  a  house 
of  refuge  maintained  by  appropriations 
made  by  a  city  council  and  donations  from 
the  state,  for  the  custody,  care,  and  ref- 
ormation of  vagrants  or  incorrigible  youths, 
is  not  liable  in  an  action  by  an  inmate  for 
damages  for  personal  injuries  alleged  to 
have  been  maliciously  and  wrongfully  in- 
flicted by  teachers  of  the  institution. 

A  reform  school  under  the  control  and 
oversight  of  the  legislature,  which  is  an 
agency  of  the  state  and  maintained  by 
taxation  and  state  aid,  is  not  liable  for 
negligent  or  malicious  injuries  to  an  in- 
mate by  its  servants  or  employees.  Wil- 
liamson V.  Industrial  School,  95  Ky.  251,  23 
L.R.A.  200,  44  Am.  St.  Rep.  243,  24  S.  W. 
1065.  This  decision,  however,  seems  to  be 
based  chiefly  on  authorities  which  relate  to 
the  exemption  of  charitable  institutions 
from  sudh  liability,  and  is  not  expressly 
l)ased  on  the  fact  that  the  institution  is  a 
public  corporation. 

A  school  district  supported  by  appro- 
priations made  by  the  general  assembly  is 
merely  a  public  agency  in  the  administra- 
tion of  the  great  public  charity  of  educa- 
tion, and  therefore  not  liable  for  the  negli- 
gence of  its  janitor  in  throwing  petroleum 
on  a  Are  he  was  building  in  the  school- 
room, thereby  causing  an  explosion  injur- 
ing a  pupil.  Ford  v.  Kendall  School  Dis- 
trict^  121  Pa.  543,  I  L.R.A.  607,  15  Atl. 
812. 

A  state  hospital  which  was  created  and 
exists  for  purely  governmental  purposes, 
and  is  under  t9ie  exclusive  ownership  and 
control  of  the  »tate  and  supported  by  it, 
havinpf  no  meml)ers  except  directors,  who 
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have  no  interest  in  its  affairs,  but  are  ap- 
pointed by  the  governor, '  and  are,  in  fact, 
public  rather  than  corporate  officials,  being 
Hable  to  fines  for  any  failure  to  perform 
their  duties,  is  not  liable  for  an  injury  to 
Itn  inmate  occasioned  by  the  negligence  or 
misconduct  of  those  in  charge  of  the  hos- 
pital. Maia  v.  Eastern  State  Hospital,  97 
Va.  507,  47  L.R.A.  577,  34  S.  E.  617. 

A  poor  district  supported  by  the  county 
is  not  liable  for  the  negligent  act  of  its 
physican  in  treating  an  inmate  of  the 
poorhouse.  Peasley  v.  McKean  Countv 
Poor  District,  26  Pa.  Co.  Ct.  428. 

Injuries  to  an  inmate,  resulting  from  a 
foreman's  failure  to  instruct  the  former  as 
to  the  manner  of  operating  a  laundry  ma- 
chine, cannot  form  the  basis  of  an  action 
against  an  industrial  school  established  as 
an  asylum  for  the  sustenance  and  education 
of  male  orphan  children,  and  partly  sup- 
ported by  various  sums  received  from  the 
counties  from  w^ioh  magistrates  have  com- 
mitted boys,  pursuant  to  statute.  Corbett 
V.  St.  Vincent's  Industrial  School,  177  N. 
Y.  10,  68  N.  E.  997. 

Nor  i^  an  insane  hospital,  built  and  sup- 
ported by  the  state,  liable  for  damages  in 
an  action  against  it  by  an  employee  who  was 
injured  in  a  coal  mine  operated  on  the 
premises  of  the  institution  for  the  purpose 
of  furnishing  it  with  fuel;  and  the  fact 
that  the  act  incorporating  the  hospital  pro- 
vides in  general  terms  that  it  may  be  sued, 
is  insufficient  as  a  grant  of  authority  that 
it  may  be  sued  for  every  tort  which  may  be 
committed  by  its  officers,  agents,  or  serv- 
ants. White  V.  Alabama  Insane  Hospital. 
138  Ala.  479,  35  So.  454. 
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and  in  its  cu8t4>dy^  and  was,  by  its  permis- 
sion, allowed  to  work  in  and  about  its 
laundry;  that  the  lunatic  was  incompetent 
to  do  any  work  about  the  laundry,  but,  by 
the  gross  negligence  of  appellee,  was  permit- 
ted to  do  so;  and  that  such  negligehce 
caused  the  injury  to  appellant's  hand,  com- 
plained of.  Appellee  filed  a  demurrer  to  the 
petition,  which  the  lower  court  sustained, 
and.  appellant  failing  to  plead  further, 
judgment  was  entered  dismissing  the  action, 
and  of  tAat  judgment  appellant  now  com- 
plains. 

The  question  presented  by  this  appeal  is: 
Can  the  appellee  asylum  be  held  responsible 
for  a  tort  committed  by  a  lunatic  of  whom 
it  has  custody  ?  In  our  yiew  of  the  law  the 
question  must  be  answered  in  the  negative. 
Appellee  is  purely  an  eleemosynary  institu- 
tion created  by  the  state  and  maintained  at 
its  expense  for  the  beneficent  purpose  of 
caring  for  such  of  its  citizens  as  may,  by 
judgment  of  a  court  of  competent  jurisdic- 
tion, be  declared  of  unsound  mind,  and,  by 
reason  thereof,  disqualified  for  the  duties 
of  eitizenship  and  of  caring  for  themselves. 
Such  institutions  are  mere  instrumentalities 
of  the  state  government  brought  into  being 
to  aid  in  the  performance  of  governmental 
duty;  hence  the  rule  of  respondeat  superior 
does  not  apply  to  them.  Appellee  cannot, 
therefore,  be  made  to  respond  in  damages 
for  a  personal  injury  inflicted  upon  another 
by  its  servant,  or  a  lunatic  in  its  charge, 
though  such  injury  results  from  negligence 
or  malicious  act  on  the  part  of  such  servant 
or  lunatic. 

In  the  cafl«  of  Williamson  ▼.  Louisville 
Industrial  School,  95  Ky.  251,  23  L.RJk.  200, 
44  Am.  St.  Rep.  243,  24  S.  W.  1065,  it  was 
held  by  this  court  that  an  action  would 
not  lie  against  that  institution  for  an  as- 
sault upon  an  infant  inmate  by  an  employee 
of  the  institution.  The  reasons  for  so  hold- 
ing are  thus  stated  in  th^  opinion:  "The 
incorporators  and  their  successors  are  under 
the  control  and  oversight  of  the  l^slature, 
and  are  mere  instrumentalities  of  the  com- 
monwealth. The  state  interposed  in  behalf 
of  n^Iected  and  abandoned  children  within 
its  confines  in  its  capacity  of  parens  patriof, 
and  assumed  the  guardianship  of  such  chil- 
dren as  were  committed  to  the  institution. 
It  was  an  agency  of  the  state  and  main- 
tained by  taxation  and  state  aid.  .  .  . 
The  functions  of  the  institution  are  govern- 
mental. ...  If  the  funds  of  these  in- 
stitutions are  to  be  diverted  from  their  in- 
tended beneficent  purposes  by  lawsuits  and 
jadgments  for  damages  for  negligent  or 
malicious  servants,  their  usefulness,  indeed 
their  existence,  will  soon  be  a  thing  of  the 
past."  An  examination  of  the  following 
autnorities  will  show  that  they  are  in  entire 
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accord  with  the  case  su^tra:  Farnham  v. 
Pierce,  141  Mass.  203,  55  Am.  Hep.  452,  6 
N.  E.  830;  Perry  v.  House  of  Refuge,  63 
Md.  20,  52  Am.  Rep.  495;  Hearns  v.  Water- 
bury  Hospital,,  e6  Conn.  98,  31  L.R.A.  224, 
33  Atl.  595;  Fire  Ins.  Patrol  v.  Boj^,  120 
Pa.  624,  1  L.R.A.  417,  6  Am.  St.  Rep.  745, 
15  Atl.  553;  Downes  v.  Harper  Hospital, 
101  Mich.  555,  25  L.R.A.  602,  45  Am.  St. 
Rep.  427,  60  N.  W.  42 ;  Benton  v.  City  Hos- 
piUl,  140  Mass.  13,  54  Am.  Rep.  436,  1  N. 
E.  836;  Richmond  v.  Long,  17  Gratt.  375, 
94  Am.  Dec.  461.  The  doctrine  in  question 
has  also  been  held  to  exempt  municipal  cor- 
porations from  liability  in  like  cases,  as  the 
following  statement  of  the  law  in  respect 
to  municipalities  will  show:  "The  power, 
or  even  duty,  on  part  of  a  municipal  corpo- 
ration to  make  provision  for  the  public 
health  and  for  the  care  of  the  sick  and  desti- 
tute, appertains  to  it  in  its  public,  and  not 
corporate,  or,  as  it  is  sometimes  called,  pri- 
vate, capacity;  and  therefore,  where  a  city, 
under  its  charter  and  the  general  law  of  the 
state  enacted  to  prevent  the  spread  of  con- 
tagious diseases,  establishes  a  hospital,  it 
is  not  responsible  to  persons  injured  by 
reason  of  the  misconduct  of  its  agents  and 
employees  therein."  Dill.  Mun.  Corp.  S§ 
977,  981,  982,  989;  Twyraan  v.  Frankfort, 
117  Ky.  518,  64  L.R.A.  572,  78  S.  W.  446. 

There  are,  however,  cases  which  hold  that 
the  municipalities,  and  even  eleemosynary 
institutions,  are  liable  for  creating  and  main- 
taining public  nuisances  which  endanger  the 
lives  of  contiguous  residents,  or  injure  their 
property.  But,  in  respect  to  property  rights, 
the  liability  arises  from  the  fact  that  any 
injury  to  real  estate  without  the  owner's 
consent,  and  which  destroys  or  lessens  its 
value,  amounts  to  a  deprivation  of  his  u^s 
and  enjoyment  thereof,  and  is  therefore  a 
taking  of  such  property,  in  the  meaning  of 
§{  13  and  242,  SUte  Const.,  which  prohibit 
corporations  and  individuals  from  taking 
private  pioperty  for  public  or  other  use, 
without  first  making  just  compensation  for 
the  "property  taken,  injured,  or  destroyed  by 
them."  Ky.  Stat.  1903,  §  835.  The  cases 
of  Herr  v.  Central  Kentucky  Lunatic  Asy- 
lum, 97  Ky.  458,  30  S.  W.  971 ;  AVilllamson 
V.  Louisville  Industrial  School,  suvra;  Horr 
V.  Central  Kentucky  Lunatic  Asylum,  110 
Ky.  282,  61  S.  W.  283;  Bank  of  Hopkins 
ville  V.  Western  Kentucky  Lunatic  Asylum, 
108  Ky.  357,  56  S.  W.  525,  and  Hauns  v. 
Central  Kentucky  Asylum,  103  Ky.  562,  45 
S.  W.  890,  relied  on  by  appellant,  and  also 
the  cases  of  Clayton  v.  Henderson,  103  Ky. 
228,  44  L.R.A.  474,  44  S.  W.  667,  and  Pa- 
ducah  V.  Allen,  111  Ky.  361,  63  S.  W.  981, 
which  counsel  do  not  cite, — are  all  cases 
belonging  to  the  class  last  mentioned.  But 
we  do  not  think  these  cases  are  in  conflict 
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Avith  Williamson  .▼.  Louisville  Industrial 
School,  supra.  Indeed,  in  the  opinions  of 
some  of  them,  the  doctrine  announced  in 
that  case  is  expressly  approved. 

It  is,  however,  contended  .by  counsel  for 
appellant  that  the  statute  from  which  ap- 
pellee derives  its  corporate  life  and  powers 
declares  that  it  may  sue  and  be  sued,  which 
places  it  upon  the  footing  of  all  other  corpo- 
rations with  respect  to  torts  committed  by 
those  in  its  care  or  employ,  and  for  this 
reason  it  is  not  exempt  from  liability  for 
the  injury  sustained  by  appellant.  We  do 
not  think  this  contention  is  sound.  There 
are,  it  is  true,  many  causes  of  action  for 
which  appellee  may  sue,  and  also  grounds  up- 
on which  it  may  properly  be  sued.  It  may, 
through  its  officers,  make  contracts  for  sup- 
plies for  its  inmates,  incur  liabilities  on 
that  account,  and,  for  the  proper  main- 
tenance of  the  institution,  it  may  sue  for 
debts  due  it,  or  to  enforce  any  right  allowed 
by  law.  It  may,  as  in  the  Herr  Case  and 
other  like  cases,  incur  liability  in  damages 
for  creating  and  maintaining  public  nui- 
sances which  endanger  human  life,  or  de- 
stroy or  injure  the  land  of  another,  and  be 
sued  to  enforce  such  liability.  We  are  of 
opinion,  therefore,  that  the  right  given  ap- 
pellee by  statute  to  sue,  and  to  others  to 
sue  it,  is  to  be  taken  in  a  qualified  sense,  and 
shoui  i  not  be  so  construed  or  extended  as 
to  make  it  responsible  to  persons  injured, 
as  was  appellant,  by  reason  of  the  miscon- 
duct or  negligence  of  its  inmates  or  em- 
ployees. Whether  the  policy  of  thus  exempt- 
ing eleemosynary  institutions  from  liability 
in  such  cases  be  wise,  or  unwise,  it  is  un- 
doubtedly sanctioned  by  time  and  sustained 
by  a  long  line  of  authorities,  and  our  atten- 
tion has  been  called  to  no  case  in  which  a 
contrary  rule  has  been  announced. 

Judgment  affirmed. 


ILLINOIS  SUPREME  COURT. 

CHICAGO,     BURLINGTON,     &     QUINCY 
RAILROAD  COMPANY,  Appt., 

V. 

ARTHUR    A.    WEBER,    Admr.,    etc.,     of 
Frederick  Weber,  Deceased. 

(219  HI.  372,  76  N.  E.  489.) 

Evidence — copy  of  paper. 

1.  A  copy  of  a  lease  of  a  railroad,  duly 
certified,  is  admissible  in  evidence  under  a 


statute  providing  that  the   papers  of   the 
corporation  may  be  proved  by  a  copy  thereof 
certified  by  the  proper  custodian. 
Same— lease  of  railroad. 

2.  Persons  familiar  with  the  facts  are 
competent  to  testify  that  at  the  time  of  an 
accident  on  a  railroad  the  road  was  being 
operated  by  a  lessee. 

Appeal— review  of  direction  of  verdict 

3.  Upon  a  request  to  direct  a  verdict 
for  defendant  on  the  ground  that  it  is  not 
the  proper  party  to  the  suit,  a  question  of 
law  arises,  which  may  be  reviewed  by  the 
appellate  court  if  the  ruling  is  not  supported 
by  the  evidence. 

Time-table — tissued    by    lessee— effect     on 
lessor. 

4.  A  railroad  company  is  not  bound  by 
declarations  on  a  time-table  put  out  by  its 
lessee,  where  it  is  not  shown  to  have  had 
any  knowledge  of  it,  or  to  have  authorized 
it  in  any  way. 

Process— railroad— service  on  lessee's  agent. 

5.  The  servants  or  agents  of  the  lessee 
of  a  railroad  are  not  the  agents  of  the  lessor 
for  the  purpose  of  receiving  service  of 
process  in  actions  for  personal  injuries. 

(Magruder,  J.,  dissents.) 

(December  20,  1905.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Court,  Third  Dis- 
trict, affirming  a  judgment  of  the  Circuit 
Court  for  Adams  County  in  plaintiflTs  fa- 
vor in  an  action  brought  to  recover  damages 
for  the  alleged  negligent  killing  of  his 
intestate.    Reversed. 

Statement  by  Ricks,  J.: 

On  September  29,  1903,  <i,ppeiiee,  as  the 
administrator  of  the  estate  of  Frederick 
Weber,  sued  appellant  in  an  action  on  the 
case  for  an  injuiy  resulting  in  the  death 
of  his  decedent  by  such  decedent  being 
struck  by  a  locomotive  and  train  of  cars 
on  appellant's  i^^ilroad  near  Quincy,  at 
the  crossing  of  a  public  highway.  The 
declaration  oounts  directly  upon  the  negli- 
gence of  appellant  and  its  servants.  The 
summons  bairs  the  date  of  bringing  the 
suit,  and  the  sheriff's  return  thereon  was 
in  words  following:  "Not  being  able  to 
find  the  president  of  the  within-named  the 
Chicago,  Burlington,  &  Quincy  Railroad 
Company,  I  have  served  the  within  sum- 
mons on  the  within-named  the  Chicago, 
Burlington,  &  Quincy  Railroad  Company 
by  reading  the  same  and  delivering  to  £. 
F.    Bradford,    agent   of    the   said    Chicago, 


Case  Note. — Service  of  process  on  servant 
or  agent  of  lessee  of  railroad  corporation. 
— The  sufficiency  of  the  service  of  process 
on  the  servant  or  agent  of  the  lessee  of  a 
i-ailroad  corporation  in  an  action  against 
the  lessor  depends  on  the  question  wheilier 
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the  one  served  can  be  regarded  as  a  repre- 
sentative, or  in  the  employ,  of  the  lessor  for 
the  purpose  of  receiving  such  service. 

The  service  of  a  summons  on  a  station 
agent  of  a  railroad  company  which  had  a 
forty-year  lease  of  the  road,  in  an  action 
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Burlington,  ft  Quincy  Railroad  Company, 
a  true  copy  of  the  within,  this  2d  day  of 
October,  1903."  Appellant  is  incorporated 
under  the  laws  of  the  state  of  Illinois  as 
the  Chicago,  Burlington,  &  Quincy  Rail- 
road Company,  and  will  be  hereafter  re- 
ferred to  as  the  railroad  eompany.  There 
is  also  a  corporation  incorporated  under 
the  laws  of  the  state  of  Iowa  and  doing 
bustiness  in  this  state  tmder  the  name  of 
Chicago,  Burlington,  &  Quincy  Railway 
Company,  which  will  be  hereinafter  re- 
ferred to  as  the  railway  company.  The 
defendant  (appellant)  filed  its  duly  veri- 
fied plea  in  abatement,  averring  that  at 
the  time  of  the  serving  of  said  summons 
upon  the  defendant  the  said  Bradford  was 
not  the  agent  at  Quincy  or  elsewhere,  and 
prayed  that  the  writ  be  quashed.  Appellee 
replied,  tendering  issue  upon  the  above 
plea,  and  upon  a  trial  by  a  jury  the  Issue 
was  found  for  the  plaintiff,  and  his  dam- 
ages were  assessed  at  $6,000,  and  the  cpurt, 
after  overruling  a  motion  for  a  new  trial, 
entered  judgment  upon  the  verdict.  Ap- 
pellant prosecuted  an  appeal  to  the  appel- 
late court  for  the  third  district,  where 
the  judgment  below  was  affirmed,  the  ap- 
pellate court  requiring  a  remittitur  of 
$2,000,  and  appellant  prosecutes  this  ap- 
peal. 

Under  the  plea  in  abatement  three  wit- 
nesses testified  for  appellant  that  they 
were  acquainted  with  both  the  railroad  and 
railway  companies.  E.  F.  Bradford,  upon 
Avhora  the  summons  was  served,  testified 
that  he  was  the  general  agent  in  the 
traflic  department  for  certain  territory  in 
Illinois  of  tne  railway  company;  that  he 
had  been  the  agent  from  about  1887  to  De- 
cember, 1901,  of  the  railroad  company, 
uhich  up  to  the  latter  date  had  operated 
the  railroad  upon  which  the  appellee*s  de- 
cedent  was  alleged  to  have  been  injured; 


that  on  December  21,  1001.  the  railroad 
changed  hands,  and  that  from  that  time  to 
the  time  of  said  trial  the  railway  company 
had  operated  said  railroad;  that  said  lat- 
ter company,  from  the  date  last  aforesaid, 
controlled  all  trains  running  on  said  road, 
employed,  paid,  and  discharged  all  em- 
ployees, and  that  all  remittances  of  money, 
as  the  receipts  for  business  of  said  rail- 
road, were  ma'de  to  said  railway  company; 
and  that  on  October  2,  1903,  when  the 
summons  in  this  case  was  served  on  him, 
he  was  not  the  agent  of  the  railroad  com- 
pany. The  witness  produced,  and  there 
was  offered  in  evidence,  without  objection, 
a  circular  letter  marked  "No.  1,"  dated 
December  16,  1901,  and  received  by  him 
December  21,  1901,  signed  by  the  president 
of  the  railway  company,  notifying  the  wit- 
ness, as  an  agent  and  employee  of  the 
railroad  company,  that  the  railway  com- 
pany, as  lessee,  had  taken  over  and  would 
operate  the  properties  owned  and  other- 
wise controlled  by  the  railroad  company, 
and  that  upon  receipt  of  that  letter  he 
proceeded  at  once  to  change  the  stationery, 
billheads,  and  everything  of  that  kind,  by 
using  a  stamp  and  stamping  them  to  read 
"railway"  where  the  word  "railroad"  ap- 
peared, so  as  to  read  "The  Chicago,  Bur- 
lington, &  Quincy  Railway  Company,"  un- 
der instructions  received  so  to  do  from 
said  railway  company  until  new  supplies 
were  furnished.  The  witness  further  testi- 
fied that  since  December  21,  1901,  the 
railroad  company  had  no  office  in  Quincy, 
nor  had  it  any  agent  there,  and  that  from 
the  date  of  the  receipt  of  the  circular  No. 
1  he  had  acted  as  the  agent  of  the  rail- 
way company,  and  not  the  agent  of  the 
railroad  company.  Appellant  also  intro- 
duced Alvin  C.  Anders,  the  freight  agent 
of  the  railway  company  at  Quincy,  who 
testified  that  before  the  change  of  the  com- 


against  the  lessor  company,  which  had 
leased  the  road  upon  its  completion,  was 
held  insufficient  in  Le  Rov  &  C.  Valley  Air 
Une  R.  Co.  v.  Sidell,  62  Kan.  349,  63  Pac. 
599,  on  the  ground  that  the  person  served 
was  sot  in  the  employ,  or  under  the  diiec- 
tion,  of  the  lessor;  and,  inasmuch  as  it  was 
stipulated  that  the  lessor  was  not  doing 
business  within  the  state,  the  right  to  serve 
the  summons  on  any  station  agent  is  not 
conferred  by  a  statute  granting  the  right 
to  serve  anyone  in  charge  of  a  station  in 
ease  a  milroad  company  doing  business 
within  the  state  fails  to  designate  someone 
on  whom  notices  may  be  served. 

And  in  Perry  v.  Brunswick  &  W.  R.  Co. 
119  6a.  819,  47  S.  E.  172,  the  court  held 
that  the  statute  providing  that  in  certain 
cases  railroad  companies  which  have  leased 
their  property  or  lines  of  railroad  may  be 
held  liable  for  claims  against  the  lessee 
4I^R.A'.(N.S.)  19 


does  not  contemplate  that  service  upon  the 
agent  of  the  lessee  will  amount  to  service 
on  the  lessor. 

But  in  Van  Dresser  v.  Oregon  R.  k  Nav. 
Co.  48  Fed.  202,  which  was  criticized  by  the 
court  in  Chicago,  B.  &  Q.  R.  Co.  v.  Webeb, 
it  was  held  that  a  domestic  railroad  com- 
pany which  owns  a  railroad  in  the  state. 
and,  without  being  authorized  by  hiw, 
leases  it  to  another  company  and  receiver 
revenue  under  the  lease,  will  be  bound,  in 
an  action  for  personal  injuries,  by  the 
service  of  process  on  the  lessee's  servant, 
whose  position  in  the  operation  of  the  road 
does  not  appear,  since,  having  transferred 
its  franchise  without  the  consent  of  the 
state,  whoever,  wiUi  its  knowledge,  has  the 
actual  control  or  superintendence  of  the 
road,  must  be  regarded  as  its  authorized 
agent  and  representative. 
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pauies  he  was  the  freight  agent  of  the 
railroad  company,  but  that  in  December, 
1901,  he  received  notice  of  the  change  of 
companies,  and  from  that  time  on  acted  as 
the  agent  of  the  railway  company,  and 
that  from  that  time  on,  and  at  the  time 
of  the  injury  complained  of,  and  at  the 
time  of  bringing  the  suit  in  question  and 
ser>ice  of  the  summons^  the  railroad  was 
being  operated  by  the  railway  company; 
that  he  stamped  the  waybills  and  other 
blanks  and  stationery  in  his  office  in  De- 
cember, 1001,  so  as  to  read  ''railway  com- 
pany" instead  of  "railroad  company,"  and 
that  the  railroad  company  had  no.  agent 
at  Quincy  after  December,  1901;  that  he 
was  paid  by  the  railway  company  and  re- 
mitted all  the  money  to  it.  In  fact,  his 
testimony  was  substantially  like  that  of 
the  witness  Bradford,  and  need  not  be 
further  adverted  to.  Alfred  S.  Ellis,  the 
ticket  agent  for  the  railway  company  at 
Quincy,  testified  that  he  had  known  the 
railroad  for  twenty  years,  durinj^  all  of 
which  time  he  had  acted  as  ticket  agent; 
that  he  acted  for  the  railroad  company 
up  to  December,  1901,  and  for  the  rail- 
way company  from  that  time  to  the  time 
of  giving  his  testimony.  He  testified  with 
reference  to  the  notification  of  change  and 
receiving  a  stamp  to  change  the  tickets 
by  the  use  of  the  stamp  so  as  to  read 
"railway  company, '  that  from  December, 
1901,  to  the  time  of  testifying  he  was  paid 
by  the  railway  company  for  his  services 
and  made  all  remittances  of  money  to  the 
railway  company,  and  other  details  upon 
the  same  line,  and  as  fully  as  did  the 
witness  Bradford.  All  three  of  the  wit- 
nesses testified  that  the  railroad  company 
had  no  agent  or  office  in  Quincy  at  any 
time  after  December,  1901,  and  that  the 
railroad  company  had  an  office  in  Chicago 
from  December,  1901,  to  the  time  of  testi- 
fying, where  George  B.  Harris,  the  presi^ 
dent  of  the  railroad  company,  had  his 
lieadquarters  and  could  be  found.  Appel- 
lant also  offered,  and  there  was  admitted  in 
evidence  over  the  objection  of  appellee,  what 
purported  to  be  a  certified  copy  of  a  lease 
from  the  railroad  company  to  the  railway 
company  of  all  the  railroad  company's  lines 
in  the  state  of  Illinois  and  other  statefv, 
which  purported  to  run  from  November  20, 
1901,  for  a  period  of  ninety-nine  years, 
which  said  supposed  copy  of  the  lease  was 
duly  certified  by  T.  S.  Howland,  secretary 
of  the  Chica«TO,  Burlington,  &  Quincy  Rail- 
road Company,  and  affixed  thereto  was  the 
corporate  seal  of  said  company. 

The  only  evidence  offered  by  appellee  as 
tending  to  dispute  or  contradict  the  evi- 
dence of  these  witnesses  was  a  folder  of 
the  "Burlington  route"  bearing  date  Oc- 
4L.R.A.(N.S.) 


tober  4,  1903.  It  was  such  a  folder  as  is 
usually  found  in  stations  and  hotels,  ad- 
vertising the  road,  containing  a  map  and 
list  of  the  stations,  officsrs,  and  time 
cards  for  the  various  divisions  of  fbe 
road,  in  this  and  other  states.  On  the 
margin  of  the  first  page  of  this  folder  was 
stamped  in  very  small  letters,  with  red 
ink,  "Chicago,  Burlington,  &  Quincy  Rail- 
road Company,  owner,"  and  in  the  list  of 
ofllcers  as  representing  the  Burlington 
route  was  "W.  A.  Lalor,  assistant  general 
passenger  agent  C,  6.  &  Q.  R.  R.,  Chicago, 
111."  On  page  11  there  was  a  notification 
in  regard  to  the  redemption  of  tickets,  in 
which  it  was  said  that  they  would  be  re- 
deemed by  presentation  at  the  offices  of 
the  "C,  B.  &  Q.  R.  R.,  Chicago,  and  B. 
&  M.  R.  R.,  Omaha."  On  page  19  was 
a  time  card  of  the  Galesburg  &  Quincy 
Route,  wliich  bore  the  heading  'KThicago 
Burlington,  &>  Quincy  R.  R."  On  page  15 
appeared  the  time  cards  of  the  Aurora,  Ot- 
tawa, &  Streator  division  and  of  other 
divisions,  and  was  originally  headed  "C, 
B.  &  Q.  R.  R."  Where  the  letters  **R.  R." 
were  originally  printed  were  three  or  four 
stamps,  in  red  letters,  of  the  words  "rail- 
way" and  "railway  company."  Appellee 
proved  by  witness  Bradford,  that  this 
folder  was  a  regular  monthly  folder  issued 
by  the  Chicago,  Burlington,  &  Quincy  Rail- 
way Company,  and  that  the  railroad  com- 
pany had  nothing  to  do  with  it. 

At  the  close  of  all  the  evidence  counsel 
for  appellant,  limiting  their  appearance 
for  that  purpose,  moved  the  court  to  di- 
rect the  jury  to  find  a  verdict  for  it,  which 
motion  was  denied.  Among  other  instruc- 
tions given  at  the  request  of  appellee  was 
the  following:  "(2)  If  the  jury  find, 
from  the  evidence  herein,  that  the  defend- 
ant, the  Cliicago,  Burlington,  A  Quincy 
Railroad  Company,  was  the  owner  of  and 
operating  a  railroad  known  as  the  'Chi- 
cago, Burlington,  &  Quincy  Railroad"  for 
many  years  immediately  before  December 
21,  1901,  and  that  at  about  the  date  last 
aforesaid  the  said  railroad  company,  as 
lessor,  leased  its  railroad  and  the  opera- 
tion tliereof  to  the  Chicago,  Burlington, 
&  Quincy  Railway  Company  as  lessee,  and 
that  continuously  thereafter  to  the  present 
time  said  lessee,  by  its  servants  and  agents, 
had  the  exclusive  management  and  control 
of  said  railroad  and  its  operation,  then  the 
agents  and  servants  of  any  such  lessee 
would  be  the  agents  and  servants  of  this 
defendant  for  the  purpose  of  service  of 
summons  in  this  case." 

Appellee  assigns  as  cross -error  the  ad- 
mission of  the  copy  of  the  lease. 
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Mr.  Chester  M.  Bawes,  with  Messre. 
Joseph  N.  Carter  and  Matthew  F.  Carrott, 
toT  appellaDt: 

Where  the  statute  prescribes  a  mode 
of  service  of  summons  on  the  defendant  in 
order  to  bring  him  into  court,  that  mode 
must  be  followed  to  obtain  jurisdiction  of 
the  person,  where  he  does  not  yoluntarily 
appear. 

Grand  Tower  Miu.  Mfg.  &  Transp.  Co. 
V.  Schirmer,  64  III.  106;  »t.  Louis  &  S. 
Coal  &  Min.  Co.  v.  Sandoval  Coal  &  Min. 
Co.  Ill  nL  32. 

Where  the  statute  designates  particular 
persons,  or  classes  of  persons,  on  whom  the 
process  of  summons  may  be  served,  ihe 
service  must  be  had  upon  one  of  such  spec- 
ified  persons. 

Hlnman  v.  Andrews  Opera  Co.  40  111. 
App.  135;  Grand  Tower  Min.  Mfg.  & 
Transp.  Co.  v.  Schirmer,  supra;  22  Am.  Sl 
Eng.  £nc.  Law,  p.   116. 

There  is  no  ground  of  public  policy 
requiring  that  the  agents  of  one  company 
shall  be  treated  as  the  agents  of  another 
for  the  purpose  of  the  service  of  summons 
upon  such  other  company. 

Pennsylvania  Co.  v.  EUett;  132  111.  654, 
24  N.  £.  550;  Perry  v.  Brunswick  &  W. 
R.  Go.  110  Ga.  810,  47  S.  E.  172;  Kingsley 
T.  Great  Northern  R.  Co.  01  Wis.  380,  64 
N.  W.  1036;  LeRoy  ft  C.  Valley  Air  Line 
R.  Co.  V.  Sidell,  62  Kan.  340,  63  Pac.  500; 
23  Am.  &  Bng.  £nc.  Law,  2d  ed.  p.  784; 
2  Elliott,  Railroads,  468;  22  Am.  &  Eng. 
Enc.  Law,  p.  116;  Union  P.  R.  Co.  v.  Miller, 
87  UL  45. 

it  is  not  sufficient  that  the  person  served 
with  8umm<ms  had  been  the  agent  of  the 
defendant  corporation,  but  he  must  be 
such  agent  at  the  time  of  the  service 
of  the  writ,  in  order  to  bind  the  corpora- 
tion. 

Equitable  Produce  k  Stock  Exch.  r. 
Keyes,  67  111.  App.  461;  Combs  v.  Ilamlin 
Wizard  Oil  Co.  58  111.  App.  123;  Winney 
V.  Sandwich  Mfg.  Co.  86  Iowa,  60Q,  18 
L.R.A,  524,  53  N.  W.  421. 

Nor  is  service  on  an  agent  of  an  agent 
sufficient. 

Union  P.  R.  Co.  v.  Miller,  supra. 

Messrs.  Vandeventer  ft  Woods,  for  ap- 
pellee: 

A  contractor  exercising  the  chartered 
power  of  a  corporation,  with  its  annent, 
must  be  regarded,  in  so  far  as  the  public 
and  third  persons  are  concerned,  as  the 
servant  or  agent  of  the  corporation. 

Lesher  v.  Wabash  Nav.  Co.  14  111.  86, 
56  Am.  Dec.  404;  Hinde  v.  Wabash  Nav. 
Co.  15  UL  76;  Chicago,  St.  P.  &  F.  du  L. 
R.  Co.  V.  McCarthy,  20  111.  388,  71  Am. 
Dec.  285;  Chicago  &  R.  I.  R.  Co.  v.  Whip- 
ple, 22  111.  108;  Chicago  Economic  Fuel 
Gas  Co.  V.  Myers,  108  111.  147,  48  N. 
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E.  66;  Metropolitan  West  Side  Elev.  R. 
Co.  V.  Dick,  87  111.  App.  40;  North  Chi- 
cago Street  R.  Co.  v.  Dudgeon,  184  111.  480, 
56  N.  £.706;  Suburban  R.  Co.  v.  Balkwill, 
04  111.  App.  456,  105  111.  538,  §3  N.  £. 
380;  West  Chicago  Street  R.  Co.  v.  An- 
derson, 102  111.  App.  312,  200  lU.  333,  65 
N.  E.  717;  Chicago  &  G.  T.  R.  Co.  v.  Hart, 
104  lU.  App.  50,  200  111.  414,  66  L.KA. 
75,  70  N.  E.  654;  Chicago  Union  Traction 
Co.  V.  Stanford,  104  111.  App.  102. 

There  being  no  legal  evidence  show- 
ing the  Chicago,  Burlington,  &  Qulncy 
Railway  Company  to  be  the  lessee  of  ap- 
pellant, its  employees  and  servants,  in 
operating  the  railroad,  became  and  were 
the  agents  and  servants  of  the  appellant, 
Chicago,  Burlington,  &  Qulncy  Railroad 
Company. 

Hayes  v.  Ottawa,  O.  &  F.  River  Valley 
R.  Co.  61  m.  422;  Ottawa,  O.  A  F.  River 
Valley  R.  Co.  v.  Bhick,  70  111.  262;  Chi- 
cago  &  G.  T.  R.  Co.  v.  Hart,  200  111.  420, 
66  L.R.A.  75,  70  N.  E.  654;  23  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  777;  Chicago,  W.  & 
V.  Coal  Co.  V.  Moran,  210  El.  0,  71  N.  E.  38. 

Ricks,  J.,  delivered  the  opinion  of  the 
court: 

Many  errors  are  assigned  by  appellant 
and  argued  by  its  counsel,  but  as  we  view 
the  case  it  is  unnecessary  for  a  proper 
disposition  of  it  to  consider  but  two  mat- 
ters urged  by  the  appellant.  The  control- 
ling and  important  questions,  as  we  think, 
arise  from  the  refusal  of  the  court  to  give 
the  peremptory  instruction  directing  a  ver- 
dict for  appellant,  and  the  giving  by  the 
court  of  instruction  No.  2  given  at  the 
request  of  appellee.  Preliminary  to  the 
consideration  of  these  questions  we  should, 
perhaps,  consider  the  cross -error  assigned 
by  appellee  upon  the  admission  by  the  trial 
court  of  the  cortifled  copy  of  the  lease 
from   appellant    to    the    railway    company. 

Appellee  states  that  the  admission  of 
this  evidence  was  error,  and  cites  and  re- 
lies upon  Chicago,  W.  k  V.  Coal  Co.  v. 
Moran,  210  lU.  0,  71  N.  E.  38.  We  have 
examined  that  case,  and  find  that  it 
contains  a  construction  of  ft  18  of  the  stat- 
ute in  regard  to  evidence  and  depositions. 
Kurd's  Rev.  Stat.  1003,  p.  037.  Section 
14  of  that  chapter  relates  to  the  admission 
of  papers  and  records,  etc.,  of  cities  and 
villa/[(es.  Section  16  is  as  to  the  form  of  the 
certificate.  Section  17  relates  to  the  manner 
of  certifying  the  records  of  justices  of  the 
peace,  and  §  18,  which  was  considered  in 
the  case  cited,  reads:  "Any  such  papers,  en- 
tries, records,  and  ordinances  may  be 
proved  by  copies  examined  and  sworn  to  by 
credible  witnesses."  The  language  of  fi 
16  is  peculiar,  and  states  that  the  certifi- 
cate  of    the    clerk    of   a    court    or    village, 
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city  or  town,  shall  certify  that  he  is  the 
keeper  thereof,  and  if  there  is  no  seal  shall 
HO  state.  All  the  sections  of  that  act  from 
10  to  18,  inclusive,  except  8  15,  which  will 
be  hereafter  noticed,  were  part  of  an  act 
appearing  in  the  Revision  of  1845,  and 
when  the  language  of  f  16  is  con- 
sidered, that  "if  there  is  no  seal"  the  clerk 
"shall  so  state,"  the  meaning  and  purpose 
of  f  16  are  made  quite  apparent.  Section 
15  was  not  passed  until  1853,  and  was  no 
part  of  the  act  at  the  time  that  §f  16 
and  18  were  passed.  Section  16  reads: 
"The  papers,  entries,  and  records  of  any 
corporation  '  or  incorporated  association 
may  be  proved  by  a  copy  thereof,  certified 
under  the  hand  of  the  secretary,  clerk, 
cashier,  or  other  keeper  of  the  same.  If 
the  corporation  or  incorporated  assoeiation 
has  a  seal  the  same  shall  be  aflOxed  to 
such  certificate."  This  section  was  doubt- 
less placed  by  the  revisers  or  editors  of  the 
statutes  as  f  15  of  the  act  for  the  purpose 
of  giving  effect  to  §  18  in  a  case  where 
the  corporation  had  no  seal.  The  language 
of  f  16  is  clear,  unambiguous,  and  direct, 
and,  if  eflfect  is  to  be  given  to  it,  the  only 
inquiry  that  can  arise  under  it  is  as  to 
what  is  meant  by  the  language  "the  pa- 
pers,  entries,  and  records"  of  such  corpora- 
tion or  association. 

No  reason  has  been  suggested  why  f  15 
should  not  be  given  effect^  other  than  that 
in  the  case  cited  by  appellee  it  is  held 
that  a  contract  between  a  certain  miners' 
union  and  a  certain  coal  company  wad 
not  properly  admitt^ni  in  evidence  by 
merely  proving  a  copy  thereof  by  the  testi- 
mony of  a  credible  witness.  In  that  case 
it  appears  that  no  proof  was  made  that 
the  corporation  or  association  had  no  seal, 
nor  was  there  any  certificate  to  that  ef- 
fect, as  required  by  f  16  of  the  act.  We 
think  the  case  relied  upon  has  no  appli- 
cation to  the  question  before  us,  as  in 
the  case  at  bar  the  copy  is  certified  by 
the  proper  officer,  and  in  compliance  with 
the  statute  the  seal  of  the  corporation  is 
affixed  to  the  certificate.  This  section  of 
the  statute  was  considered  by  this  court 
in  Mandel  v.  Swan  Land  A  Cattle  Co.  164 
111.  177,  27  L.ILA.  313,  46  Am.  St.  Rep. 
124,  40  N.  E.  462,  and  it  was  there  held 
that  by  virtue  of  it  the  papers,  etc.,  that 
were  admissible  under  its  provisions  are 
original  and  not  secondary  evidence.  It 
remains,  then,  to  determine  whether  the 
lease  is  such  a  paper  as  is  contemplated 
by  the  language  of  said  f  16.  Whether 
that  section  applies  to  all  papers,  such  as 
contracts  between  a  company  and  its  em- 
ployees or  for  materials,  or  other  ordinary 
matters  between  it  and  third  persons,  need 
not  be  and  is  not  now  considered  or  de- 
cided. 
4L.R.A.(N.8.) 


The  lease  in  question  Is  a  most  impor- 
tant paper  in  the  business  of  the  appellant 
corporation.  It  evidences  the  leasing  by 
it  to  the  railway  eompany  of  over  5,000 
miles  of  railroad,  traversing  a  number  of 
states,  with  the  stations,  yards,  side  tracks, 
shops,  equipment  of  engines,  cars,  machin- 
ery, tools,  furniture,  and  franchises,  ex- 
cept its  franchise  to  be  a  corporation, 
for  a  period  of  practically  a  century.  That 
the  preservation  of  such  an  instrument  is 
of  first  importance  to  appellant  can  be 
neither  doubted  nor  questioned.  The  courts 
must  also  take  knowledge  of  the  fact  that 
under  the  laws  of  this  state  appellant,  as 
lessor,  does  not  escape  the  risk  of  frequent 
litigation  arising  from  the  operation  of 
the  road  by  its  lessee,  and  that  it  would 
be  most  hazardous  if  it  were  possible  that 
the  original  instrument  be  produced  at 
each  trial  and  introduced  in  evidence,  and 
held  by  the  court  or  some  competent  officer 
until  a  record  should  be  made,  and  per- 
haps by  order  of  the  court  certified  to 
courts  of  appeal.  We  cannot  be  unmindful 
of  the  fact  that  there  may  be  a  number 
of  suits  pending  against  appellant  and 
for  hearing  atT  the  same  time  in  different 
courts,  in  which  case  it  would  be  practi- 
cally impossible,  if  not  totally  so,  to  have 
the  same  instrument  in  various  courts  at 
the  same  time  and  to  be  used  as  evidence. 
These  considerations  doubtless  appealed  to 
the  legislature  in  enacting  the  law,  and  as 
no  reason  has  been  suggested,  and  none 
suggests  itself  to  our  minds,  wny  the  stat- 
ute in  question  may  not  and  should  not  be 
given  full  effect,  we  are  disposed  to  give 
it  effect,  and  to  hold  that  the  lease  in 
question  is  such  an  instrument  as  is  con- 
templated by  the  provision  of  the  statute, 
and  that  the  court  did  not  err  in  the  ad- 
mission of  the  copy  so  certified  as  evi- 
dence. 

Appellee  urges  that  this  evidence  is  in- 
competent, and  that  this  court  should  so 
hold,  and  that  if  it  does  so  hold  there  is 
no  competent  evidence  in  the  record  to 
support  the  plea  in  abatement,  as  it  is  said 
by  appellee  that  the  only  legal  evidence  of 
the  leasing  of  the  railroad  by  appellant 
to  the  railway  company  is  a  written 
lease,  and  that  no  such  lease  was  in  evi- 
dence. If  the  question  were  as  to  the 
contents  of  the  lease  or  its  provisions, 
and  as  between  the  parties  to  it,  the 
position  taken  by  appellee  would  certainly 
be  sound.  But  such  is  not  the  situation, 
as  we  view  it.  The  terms  and  conditions 
of  the  lease  were  not  material  or  control- 
ling. The  fact  that  the  railroad  was  be- 
ing operated,  at  the  time  of  the  injury 
complained  of,  by  a  railroad  company  other 
than  the  appellant,  was  the  materiid  ques- 
tion that   arose  under   that   plea,   and   it 
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would  seem  clear  that  anybody  having 
knowledge  and  who  was  familiar  with  the 
railroad  oorporatione,  and  who  knew  that 
up  to  a  given  time  one  of  them  operated 
the  road  and  after  that  time  the  other 
operated  it,  could  testify,  and  the  evidence 
would  be  competent,  and  material.  Three 
witnesses  did  testify,  and  they  show  by 
their  testimony  that  they  had  absolute 
knowledge,  a9  t^iey  were  employees  origi- 
nally of  the  appellant  company  and  from 
I$M)1  were  employees  of  the  railway  com- 
pany,  and  their  business  and  duties  were 
of  such  a  character  and  their  relation  to 
the  two  companies  such  that  they  could 
not  be  mistaken  upon  the  fact  as  to  who 
was   actually  operating  the  railroad. 

Appellee  strenuously  insists  that  the 
questions  of  fact  as  to  what  company  was 
operating  the  railroad  at  the  time  of  the 
injury  is  foreclosed  by  the  finding  of  the 
jury  and  the  judgment  of  the  appellate 
court.  Under  the  request  to  direct  the  jury 
to  find  a  verdict  for  appellant  a  question 
of  law,  and  not  a  question  of  faot,  arose, 
and  that  question  of  law  is  preserved  and 
open  to  our  consideration.  If  there  is 
evidence  in  the  record  which,  taken  as 
true,  together  with  all  the  reasonable  legal 
inferences  that  may  arise  therefrotn,  tendd 
to  support  the  position  of  appellee  that 
the  railroad  was  being  operated  by  appel- 
lant, and  not  by  the  railway  company, 
or  if,  under  the  law,  although  the  railway 
company  may  have  been  operating  the  rail- 
road,  service  upon  the  agent  of  the  railway 
company  was  legal  service  as  to  the  railroad 
company,  then  the  trial  court  was  warrant- 
ed in  refusing  the  instructions  as  aflked; 
otherwise  not.  As  is  pointed  out  in  the 
!<tatement  of  the  case,  the  only  evidence 
tending  to  show  that  the  railroad  com- 
pany was  operating  the  railroad  at  the 
time  of  the  injury  was  the  folder  offered 
by  appellee;  but  in  offering  that  evidence 
appellee  inquired  of  the  witness  Bradford, 
and  elicited  from  him  the  statement  that 
that  circular  or  folder  was  issued  by  the 
railway  company,  and  not  by  the  railroad 
company.  Furthermore,  it  is  not  shown 
that  the  railroad  company  had  at  any  time 
such  a  stamp  as  that  which  was  impresHed 
on  the  first  page  of  the  folder,  or  that  it 
was  placed  there  by  any  person  in  authority 
of  the  railroad  company.  In  the  abnenco 
of  such  proof,  and  with  the  proof  called 
forth  by  appellee  clearly  showing  that  the 
folder  was  not  a  folder  issued  by  appellant, 
but  by  the  railway  company,  it,  with  any 
inference  that  could  he  drawn  from  it, 
amounted  to  a  mere  scintilla  of  evidence  at 
the  very  most.  It  went  to  the  jury  and  to 
the  oourt  absolutely  discredited  and  abso- 
lutely shown  not  to  be  the  document  or 
4LJl.A.(N.S.) 


act  of  appellant,  but  that  of  another  com- 
pany not  a  party  to  the  suit.  It  did  not 
amount  to  any  legal  evidence,  or  was  not 
such  evidence  as  comes  within  the  require- 
ment that  it  shall  be  such  evidence  as,  with 
all  the  reagponable  inferences  that  shall  be 
drawn  from  it,  fairly  tends  to  support  the 
contention  of  the  party  relying  upon  it,  so 
that  unless  service  upon  the  servants  of 
the  railway  company  can  be  held  to  be 
sen'ice  upon  appellant  the  instruction 
should  have  been  given. 

Since  1855  the  statute  of  this  state  has 
permitted  railroad  companies  organized  un- 
der the  laws  of  this  state  to  lease  their 
railroads  to  corporations  organized  in  this 
and  other  sUtes.  Kurd's  Rev.  Stat.  1903, 
chap.  114,  H  44.  But,  following  what 
seemed  to  this  court  to  be  a  sound  doc- 
trine, we  have  uniformly  held  that  a  rail- 
way company  cannot  absolve  itself  from 
the  performance  of  duties  imposed  upon  it 
by  its  charter  or  any  general  law  of  the 
state,  or  relieve  itself  from  liability  tor 
the  wrongful  acts  or  omission  of  duties 
of  persons  operating  its  road,  by  transfer- 
ring its  corporate  powers  to  other  parties 
or  by  leasing  its  road  to  them;  and  so  we 
held  in  Balsley  v.  St.  Louis,  A.  &  T.  H.  R.  Co. 
119  111.  68,  69  Am.  Rep.  784,  8  N.  E.  859, 
that  the  lessor  company  was  liable  for  the 
destruction  of  property  by  fire  caused  by 
neglect  upon  the  part  of  the  lessee  company 
to  keep  its  track  and  right  of  way  clear  and 
free  from  dead  grass  and  dry  weeds,  etc., 
and  in  Pennsylvania  Co.  v.  Ellett,  132  111. 
654,  24  N.  E.  5C9,  it  was  held  that  the  lessor 
company  was  liable  for  the  death  of 
one  caused  by  the  negligence  of  the  operat- 
ing company.  It  is  there  said  (page  659 
of  132  III.  and  page  6fK)  of  24  N.  E.)  : 
'The  law  has  become  settled  in  this  state 
by  an  unbroken  line  of  decisions  that  the 
grant  of  a  franchise  giving  the  right  to 
build,  own,  and  operate  a  railway  carries 
with  it  the  duty  to  80  use  the  property  and 
manage  and  control  the  railroad  as  to  do 
no  unnecessary  damage  to  the  person  or 
property  of  others;  and  where  injury  re- 
sults from  the  negligent  or  unlawful  oper- 
ation of  the  railroad,  whether  by  the  cor- 
poration to  which  the  franchise  is  granted 
or  by  another  corporation,  or  by  individuals 
whom  the  owner  authorizes  or  permits  to 
use  its  tracks,  t/he  company  owning  the  rail- 
way and  franchise  will  be  liable."  In  the 
more  recent  case  of  Chicago  ft  G.  T.  R.  Co. 
V.  Hart,  209  111.  414,  66  L.R.A.  76,  70  N. 
E.  664,  we  held  that  the  lessor  company  was 
liable  to  the  servants  of  the  lessee  company 
for  injuries  received  by  the  breaking  of  a 
worn  or  defective  axle  or  journal  on  a 
switch  engine  upon  which  such  servant 
was  employed.     Among  other  things  it  is 
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there  said  (page  417  of  209  IIL,  page  78 
of  6«  L.R.A.,  and  page  665  of  70  N.  E.)  : 
"While  the  duty  whioh  rests  upon  the  les- 
sor companies  to  operate  their  roads  is 
an  obligation  which  they  owe  to  the  pub- 
lic, the  permission  given  by  the  legisla- 
ture, as  the  representative  of  the  public, 
to  perform  that  duty  through  lessees,  has 
no  effect  to  absolve  such  companies  from 
the  duty  of  seeing  that  the  lessee  company 
provitles  and  maintains  safe  engines  and 
cars,  and  that  the  employees  of  the  lessee 
com|)anies  to  whom  is  intrusted  the  opera- 
tion of  their  roads  are  competent,  and 
that  they  perform  the  duties  devolving  up- 
on them  with  ordinary  care  and  skill;  for 
upon  the  character  and  condition  of  safety 
of  such  engines  and  cars  and  on  the  compe- 
tency and  care  of  such  employees  depend 
the  lives  and  property  of  the  general  pub- 
lic. As  a  matter  of  public  policy  such  les- 
sor companies  are  to  be  charged  with  the 
duty  of  seeing  that  the  operation  of  the 
road  is  committed  to  competent  and  care- 
ful hands."  The  doctrine  that  a  railroad 
company  cannot  escape  liability  for  in- 
juries resulting  from  negligence  by  leasing 
their  roads  or  permitting  other  companies 
or  persons  to  operate  the  same  is  neither 
new  nor  modern,  but  was  early  announced 
in  Lesher  v.  Wabash  Nav.  Go.  14  111.  85, 
56  Am.  Dec  494. 

The  cases  above  cited,  and  many  more 
announcing  the  same  principle,  are  cited 
by  appellee;  and  his  insistence  is,  as  we 
imderstand  it.  that,  inasmuch  as  the  law 
is  that  the  lessor  company  is  liable  for  the 
negligence  of  the  lessee  company,  therefore 
the  lessee  company  is  iu  law  the  agent 
and  servant  of  the  lessor  company,  and, 
being  such  agent  or  servant,  service  upon 
the  lessee  company  is  a  compliance  with 
the  law  in  regard  to  the  service  of  process 
in  such  cases;  and  if  we  understand  coun- 
sel for  ai^ellee  correctly,  their  contention 
goes  further,  and  to  the  extent  that  the 
agents  and  servants  of  the  lessee  company 
are  the  agents  and  servants  of  the  lessor 
company  as  to  the  public  and  third  parties. 
As  applied  to  the  question  of  liability  for 
negligence,  and  confined  exclusively  to  that 
question,  it  is  doubtless  true  that  this 
court  has  gone  so  far  as  to  say  that  the 
public  and  third  persons  may  look  to 
the  corporation  to  which  a  franchise  has 
been  granted,  and  that  •  for  that  purpose 
a  company  which  such  original  company 
permits  to  use  its  tracks,  and  likewise  the 
servants  and  employees  of  such  lessee  com- 
pany, will  be  regarded  as  the  servants  and 
agents  of  the  owner.  The  doctrine  of  agen- 
cy and  liability  has  not  been  carried 
beyond  that  class  of  actions  arising  from 
the  negligence  or  wilful  failure  to  per- 
form a  duty  springing  from  the  char- 
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tered  powers  and  owing  to  the  public. 
It  has  not  gone  to  the  extent  of  liabilities 
arising  frcmi  contracts,  or  even  the  torts 
of  the  lessee  company,  if  they  are  not 
made  or  committed  in  the  discharge  of 
and  in  connection  with  the  public  duty 
arising  from  an  obligation  springing  from 
the  chartered  privileges  or  chartered  powers 
of  said  company.  Anderson  v.  Wes^-  Chica- 
go Street  R.  Co.  200  BL  329,  «5  N.  £,.717. 
The  fact  that  the  lessee  company  and  its 
servants  and  agents  may,  as  a  matter  of 
public  policy,  be  held  the  servants  and 
agents  of  the  lessor  company  in  actions  for 
negligence  arising  in  the  exercise  of  the 
chartered  powers  of  the  lessor  company, 
does  not  also  require  or  authorize  the  hold- 
ing that  such  servants  and  agents,  for  the 
purpose  of  liability,  shall  also  be  held  as 
the  servants  and  agents  of  the  lessor  com- 
pany for  other  purposes.  It  would  hardly 
be  contended  that,  if  the  lessee  company 
makes  purchases  of  supplies,  machinery, 
rolling  stock,  or  the  many  other  things  nec- 
essary in  the  operation  of  a  railroad,  the 
lessor  would  be  liable  therefor  upon  any 
principle  of  agency  or  upon  the  principle  of 
agency  declared  in  the  cases  above  cited 
and  quoted  from.  Nor  would  the  lessor 
company  be  liable  in  an  action  of  tort,  in 
replevin,  or  in  trover  for  the  unlawful  tak- 
ing or  holding  of  property  by  the  lessee 
company  or  its  agents.  The  question  of 
liability  of  the  principal  for  acts  that  it 
cannot  delegate  to  others  is  a  question 
wholly  distinct  from  the  question  of  agen- 
cy. 

The  statute  regulating  the  practice  and 
procedure  in  courts  of  record  provides  that 
"an  incorporated  company  may  be  served 
with  process  by  leaving  a  c(^y  thereof  with 
its  president,  if  he  can  be  found  in  the 
county  in  which  the  suit  is  brought;  if 
he  shall  not  be  found  in  the  county,  then  by 
leaving  a  copy  of  the  process  with  any 
clerk,  secretary,  superintendent,  general 
agent,  cashier,  principal,  director,  engineer, 
conductor,  station  agent,  or  any  agent  of 
said  company  found  in  the  county;  and  in 
case  the  proper  officer  shall  make  return 
upon  such  process  that  he  cannot  in  his 
county  find  any  derk,  secretary,  superin- 
tendent, general  agent,  cashier,  principal, 
director,  engineer,  conductor,  station  agent, 
or  any  other  agent  of  said  company,  then 
such  company  may  be  notified  by  publica- 
tion and  mail  in  like  manner  and  with  like 
effect  as  is  provided  in  §§  twelve  (12)  and 
thirteen  (13)  of  an  act  entitled  'An  Act  to 
Regulate  the  Practice  in  Courts  of  Chan- 
cery,' approved  March  15,  1872."  Laws 
1871,  1872,  p.  3ai.  E.  F.  Bradford,  upon 
whom  service  was  attempted  to  be,  or  was, 
made  as  the  supposed  agent  of  appellant, 
testified,  and  was  supported  by  two  other 
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witneaaes,   ih«   evidence  of   each   of   whom 
waa   uncontradicted,    that  at   the   time  of 
said  service  he  was  not  the  agent  or  serv- 
ant  of  appellant,   and   had  not  been   since 
1901, — almost  two  years  prior  to  the  time 
of  service.     He  was  the  agent  of  the  rail- 
way company.     He  was  not  acting  for  ap- 
pellant, was  not  employed  by  it,  was  not 
paid  by  it»  and  received  no  directions  from 
it.     It  had  no  control  over  him.     He  made 
no  reports  to  it»  and  it  could  not  discharge 
or  relieve  him  from  his  position.    He  owed 
it    no    duty,    and   could    not,   except   in   a 
sense  of  liability  for  negligence  in  the  dis- 
cbarge of  its  chartered  powers,  be  regarded 
in  any  manner  as  the  agent  of  appellant. 
As  a  servant  or  agent  he  would  owe  a  duty 
to  his  principal,  and  if  served  with  process 
in    actions  against  his   principal    his  duty 
naturally  would  be  to  forward  the  copy  to 
his  principal  or  advise  his  principal  of  the 
serxioe  thereof,  and  upon  his  failure  to  do 
so    his    principal   would   have   the    remedy 
to    discharge    him,    while   appellant   would 
have   no  remedy.     Bradford  owed  no  such 
duty  to  appellant,  but  was  interested  in  the 
welfare  of  the  railway  company,  of  which 
he  was  a  servant,  and  If  he  consulted  the 
interests    of   his    principal   he    might   well 
conclude  that  he  subserved  them  by  silence 
as  to  such  service.     The  lessor  and  lessee 
are    alike    responsible    for    the   actions    of 
negligence   of    the   servants   of   the    lessee, 
and  if  the  rule  contended  for  is  sound,  an 
action   may   be   brought  against   both   and 
service  had  upon  the  agent  of  the  lessee, 
who  owes  DO  duty  to  advise  the  lessor  of 
the  bringing  of  such  suit  or  the  service  up- 
on him  of  the  process,  and  whose  interest 
lies   with  the  lessee,   and  the   interests  of 
the  latter  may  be  that  judgment  shall  go 
against  the  lessor,  so  that  a  judgment  by 
default  may  go  against  the  lessor  without 
»ny  knowledge  that  it  has  been  sued.     Of 
course,  this  could  make  no  difference  if  the 
person  served  was  in  fact  the  agent  or  any 
one  of   the   persons  named  in  the   statute 
upon  whom  service  might  be  made,  as  the 
eonrts   do  not  inquire   into   the   discharge 
of  the  duty  of  the  agent  to  his  principal, 
as  that  is  a  matter  between  them:    and  if 
the  service  is  good,  in  the  absence  of  an  ap- 
pearance  the   court   will   enter   a   default, 
and   such   default  will   stand  whether   the 
principal  received  notice  of  the  service  or 
not.    This  and  many  other  situations  dear- 
ly not  contemplated  by  law  could  readily 
arise   which    should    make    the    process    of 
courts  a  mere  pretense,  and  for  all  prac- 
tical  purposes   the  defendant  had  as  well 
be  served  by   notice   of   publication   in   a 
newspaper  in  some  foreign  country  as  to 
assume  a  service  such  as  is  here  contended 
for.     The  language  of  the  statute  in  this 
provision  as  to  who  may  be  served  requires 


no  nioety  of  construction.  It  is  plain  and 
simple  and  is  to  be  given  its  ordinary 
meaning.  The  question  has  arisen  in  other 
courts,  and  so  far  as  we  know  there  is  but 
a  single  case  in  a  court  of  review  in  all 
the  states  that  in  any  reasonable  degree 
sustains  appellee's  position.  That  case  is 
Van  Dresser  v.  Oregon  R.  &  Nav.  Co.  48 
Fed.  202.  It  bears  little  analogy  to  the 
case  at  bar,  and  if  it  were  in  point  we 
would  not  be  disposed  to  follow  it,  as  it  is 
contrary  to  the  general  rules  of  construc- 
tion of  statutes  and  the  spirit  of  our  law 
as  we  interpret  it. 

By  §  1  of  the  practice  act  (Hurd's  Rev. 
Stat.  Ifi03,  chap.  110,  H  2)  railroad  compa- 
nies may  be  sued  where  the  principal  office 
is  located  or  in  any  county  through  which 
the  railroad  runs,  and  by  f  4  of  the  act 
(Id.  U  5),  as  we  have  already  pointed  out, 
service  may  be  had  in  those  counties  where 
no  agent  or  clerk  or  other  person  authorized 
by  the  statute  to  be  served  in  such  cases 
is  kept,  by  publication  in  the  same  man- 
ner as  in  suits  in  chancery.  The  law, 
therefore,  furnishes  a  remedy,  and,  though 
it  may  not  be  the  most  satisfactory  or  con- 
venient, we  are  not  authorized  to  enter 
the  field  of  legislation  and  add  to  the  stat- 
ute still  a  further  provision  for  the  bene- 
fit of  those  in  the  appellee's  situation.  We 
think  the  service  was  not  a  valid  or  legal 
one,  that  the  peremptory  instruction  di- 
recting a  verdict  for  appellant  should  have 
been  given,  and  that  the  court  erred  in  giv- 
ing the  second  instruction  given  at  the  re- 
quest of  appellee.  The  judgment  is  there- 
fore reversed,  and  the  cause  is  remanded 
to  the  Circuit  Court  of  Adams  Coimty  for 
further  proceedings  in  conformity  with 
this  opinion. 

Magruder,  J.,  dissents. 


MICHIGAN  SUPREME  COURT. 

JOHN  C.  HICKS,  Plff.  in  Err., 

V. 

GEORGE  A,  STEEL. 

*(—  Mich.  — ,  105  N.  W.  767.) 

Assignability  of  action  for  fraud. 

1.  A  right  to  recover  damages  for 
fraudulent  representations  may  be  as- 
signed under  a  statute  permitting  assumpsit 


Case  Note. — Liability  of  bank  director  for 
breach  of  duty  as  such  when  he  acts  for 
himself  or  for  a  third  person  in  the  trans- 
action.— ^The  liability  of  a  bank  director  for 
breach  of  his  duty  as  such  depends  on  the 
answer  to  the  question  whether  he  acted  in 
the  capacity  of  a  director,  or  individually 
or  for  a  third  person,  in  inducing  the  bp 
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to  be  brought  in  Buch  cases,  and  providing 
that  the  cause  of  action  shall  survive. 

Bank— liability  of  director. 

2.  A  bank  director  cannot  be  held  liable 
for  breach  of  his  duty  as  such  in  inducing 
the  bank  to  extend  credit  to  an  individual 
beyond  the  statutory  limit,  and  in  making 
faiee  representations  as  to  paper  presented 
for  discount,  where  he  was  not  at  the  time 
acting  as  director,  but  as  agent  for  the  bor- 
rower. 


(December  15,  1905.) 

ERROR  to  the  Circuit  Court  for  Clinton 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  hold 
him  liable  for  losses  alleged  to  have  oc- 
curred through  his  wrongful  acts  as  a  bank 
director.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  A.  Norton  and  John  C. 
Pooling,  for  plaintiff  in  error: 

An  action  for  naked  fraud  is  assignable. 

Howd  V.  Breckenridge,  97  Mich.  65,  66 
N.  W.  221. 

A  representation  that  a  note  is  good, 
when,  as  a  matter  of  fact,  it  is  not,  is  not 
an  expression  of  opinion,  but  is  a  statement 
o(  fact,  and  entitles  the  plaintiff  to  recover. 

Beebe  v.  Knapp,  28  Mich.  53;  Evans  v. 
Stuhrberg,  78  Mich.  145,  6  L.R.A.  501,  18 
Am.  St.  Rep.  436,  43  N.  W.  1046;  Hicks  v. 


Steel,  126  Mich.  408,  85  N.  W.  1121;  St. 
Johns  Nat.  Bank  v.  Steel,  135  Mich.  165, 
97  N.  W.  704;  Crane  v.  Elder,  48  Kan.  259, 
15  L.RJL  795,  29  Pac.  15U  Bish  v.  Beatty, 
111  Ind.  403,  12  N.  E.  623;  Andrews  v.  Jack- 
son,  168  Mass.  266,  37  L.R.A.  402,  60  Am. 
St.  Rep.  390,  47  N.  E.  412;  Belcher  v.  Cos- 
tello,  122  Mass.  189. 

Where  the  circumstances  show  that  the 
bank  has  relied  upon  the  director  to  aid  in 
conducting  its  business,  and  he  has  availed 
himself  of  the  opportunity  afforded  by  his 
official  relations  to  the  bank  to  obtain  an 
undue  advantage,  he  is  liable. 

Uicks  V.  Steel,  supra, 

A  director's  transactions  with  the  bank 
are  always  subject  to  severe  scrutiny,  and  he 
is  under  the  obligation  of  acting  in  the  ut- 
most good  faith. 

3  Thomp.  Corp.  §  4063;  Gallery  v.  Na- 
tional Exch.  Bank,  41  Mich.  169,  32  Am. 
Rep.  149,  2  N.  W.  193;  First  Nat  Bank  v. 
Reed,  36  Mich.  263;  Brown  v.  Farmers'  & 
M.  Nat.  Bank,  88  Tex,  265,  33  L.R.A.  359, 
31  S.  W.  285. 

Officers  of  a  national  bank,  participat- 
ing in  the  making  of  unlawful  loans,  are 
personally  liable  in  case  of  lOss  to  the  bank 
arising  therefrom. 

Stewart  v.  National  Union  Bank,  2  Abb. 
(U.  S.)  424,  Fed.  Cas.  No.  13,435;  Witters 
V.  Sowles,  31  Fed.  1;  Robinson  v.  Hall,  12 
C.  C.  A.  674,  25  U.  S.  App.  48,  63  Fed.  222; 


to  accept  uncollectable  paper  or  make  un- 
authorized loans.  In  Hicks  v.  Steel,  lia- 
bility of  the  defendant  was  denied  under 
pleadings  framed  on  the  theory  that  he 
acted  as  director  in  the  transaction,  where 
as  the  facts  showed  that  he  acted  as  agent 
for  another. 

The  case  of  St.  Johns  Nat.  Bank  v.  Steel, 
135  Mich.  165,  97  N.  W.  704,  is  much  like 
Hicks  v.  Steel,  and  apparently  relates  to 
a  similar  transaction  with  another  bank  of 
which  the  same  defendant  was  director.  In 
this  case,  however,  it  was  held  that,  under 
a  statute  providing,  in  substance,  that  no 
action  shall  be  brought  charging  any  person 
by  reason  of  the  favorable  representation  or 
assurance  made  concerning  the  character  or 
credit  of  any  other  person,  unless  such 
representation  or  assurance  shall  be  in 
writing  signed  by  the  party  to  be  clmrged 
or  bis  lawfully  authorized  agent,  a  bank  di- 
rector was  not  liable  to  the  bank  for  oral 
representations  concerning  the  credit  of 
the  maker  of  certain  notes  which  he  knew 
to  be  worthless,  and  which  he  had  dis- 
counted at  the  bank,  acting,  to  the  knowl- 
edge of  the  cashier,  as  agent  for  his  father, 
to  whose  credit  the  proceeds  of  the  notes 
were  placed.  It  seems  to  be  a^Mumed  in 
this  case  that  the  defendant  under  the  cir- 
cumstances was  not  liable  irrespective  of 
the  statute,  upon  the  ground  of  a  breach  of 
duty  as  director. 

But  in  Hicks  v.  Steel,  126  Midu  408,  86 
ILJI.A.(N.S.) 


N.  W.  1121,  in  which  a  similar  transaction 
was  involved,  the  court  held  that  one  who 
acts  as  president  and  director  of  a  bank  is 
bound  to  refund  to  the  bank  the  amount 
of  the  proceeds  of  a  note,  owned  by  him, 
which  he  sold  to  the  bank,  representing  the 
maker  and  indorsers  to  be  financially  re- 
sponsible, when  he  knew  the  contrary  to  be 
the  case,  and  knowing  that  the  cashier  was 
in  the  habit  of  acting  on  his  advice  and  ac- 
cepting his  aid  as  director  in  obtaining  out- 
side loans.  This  case  is  distinguishable 
from  the  others,  in  that  the  defendant's  re- 
lation to  the  bank  was  such  as  to  entitle  it 
to  a  full  disclosure  of  his  information. 

A  director  of  a  national  bank,  who,  with 
the  consent  of  his  codi rectors,  obtains  a  loan 
from  the  bank  in  excess  of  one  tenth  of  the 
capital  stock,  is  not  liable  under  a  statute 
requiring  that  directors  of  a  national  bank, 
who  make,  or  assent  to  the  making  of,  a 
loan  exceeding  one  tenth  of  the  capital 
stock,  shall  become  personally  and  individ- 
ually liable  for  all  loss  sustained  thereby, 
since,  in  procuring  the  loan  to  himself,  he 
must  be  regarded  as  having  acted  as  an 
individual,  and  not  as  a  director,  and  there- 
fore is  liable  to  the  bank  only  as  a  debtor. 
Witters  v.  Sowles,  31  Fed.  1. 

The  general  subject  of  the  liability  of 
the  directors  of  a  corporation  to  the  cor- 
poration by  reason  of  negligence  or  acts  in 
exceiw  of  their  authority  h  treated  in  an 
exhaustive  note  in  5^  L.K.A.  751. 
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Briggs  T.  Spaulding,  141  U.  S.  132,  35  L. 
ed.  662,  11  Sup.  Ct.  Rep.  924;  Re  Chetwood, 
165  U.  S.  443,  41  L.  ed.  782,  17  Sup.  Ct.  Rep. 
385;  Whittemore  v.  Amoskeag  Nat.  Bank, 
134  U.  S.  527,  33  L.  ed.  1002,  10  Sup.  Ct. 
Rep.  592;  Thompson  v.  Greeley,  107  Mo. 
577,  17  S.  W.  962;  Thompson  v.  Swain,  107 
Mo.  594,  17  S.  W.  967 ;  Benton  County  Sav. 
Bank  v.  Boddicker,  105  Iowa,  548,  45  L.TLA, 
321,  67  Am.  St.  Rep.  310,  75  N.  W.  632. 

Mr.  H.  £.  Walbridge,  for  defendant  in 
error : 

A  right  to  bring  an  action  for  naked  tort 
is  not  assignable. 

Final  v.  Backus,  18  Mich.  218;  Dickinson 
V.  Seaver,  44  Mich.  024,  7  N.  W.  182;  Lewis 
V.  Rice,  61  Mich.  104,  27  N.  W.  867;  Smith 
V.  Thompson,  94  Mich.  381,  54  N.  W.  168; 
Farmers'  F.  Ins.  Co.  v.  Johnston,  113  Mich. 
430,  71  N.  W.  1074;  Ware  v.  Brown,  2  Bond, 
267,  Fed.  Cas.  No.  17,170;  Dehn  v.  Heck- 
man,  12  Ohio  St.  181. 

An  action  against  a  director  for  violation 
of  %  5200  of  the  national  banking  act 
should  be  brought  in  equity,  and  not  at  law. 

Welles  V.  Graves,  41  Fed.  459. 

BUir,  J.,  delivered  the  opinion  of  the 
c?ourt: 

Plaintiff,  as  assignee  of  the  Gratiot 
County  6tate  Bank,  brought  this  action 
against  the  defendant  in  the  circuit  court 
for  the  county  of  Clinton  to  recover  dam- 
ages alleged  to  have  been  sustained  by  his 
assignor  in  consequence  of  certain  fraudu- 
lent representations  of  defendant,  and  a 
violation  of  his  duty  as  a  director  of  its  pred- 
ecessor, the  First  National  Bank  of  St. 
Louis,  Michigan.  The  declaration  alleges, 
in  brief,  that  at  the  time  of  presenting  cer- 
tain notes  payable  to  Robert  M.  Steel  for 
discount  and  renewal  for  his  benefit  the  de- 
fendant, being  a  director  of  the  bank,  fraud- 
ulently represented  the  notes  and  the  mak- 
ers and  indorsers  thereof  to  be  good  and  col- 
lectable, and  that,  in  violation  of  his  duty  as 
a  director  of  the  bank,  he  procured  and  per- 
mitted the  bank  to  extend  credit  to  said 
Robert  M.  Steel  in  excess  of  the  limit  fixed 
by  U.  S.  Rev.  Stat.  8  5200  of  the  national 
banking  law  (U.  S.  Comp.  Stat.  1901,  p. 
3494).  The  trial  court  directed  a  verdict 
for  the  defendant  upon  the  grounds,  in 
brief :  "First,  a  right  of  action  for  damages 
for  a  naked  fraud  is  not  assignable ;  second, 
the  plaintiff  can  only  recover  upon  such  is- 
sues as  he  alleges  in  his  declaration;  third, 
the  plaintiff,  as  an  ofiicer  of  a  bank,  may 
deal  with  his  bank  in  the  same  manner  as 
any  other  patron,  providing  he  does  not  in 
the  transaction  attempt  to  represent  or  act 
for  the  bank;  fourth,  no  person  can  be  held 
liable  for  representation  as  to  the  credit  or 
financial  standing  of  another  person,  unless 
4L.R.A.(N.8.) 


such  representations  are  in  writing,  signed 
by  the  person  sought  to  be  charged  there- 
by." Plaintiff  brings  the  record  to  this 
court  for  review  upon  writ  of  error. 

First.  We  think  the  court  was  in  error 
in  holding  that  the  cause  of  action  in  this 
case  was  not  assignable.  The  First  Nation- 
al Bank  of  St.  Louis  was  organized  in 
1884  and  continued  its  business  down  to 
July  6,  1897,  when  it  was  succeeded  by  the 
Gratiot  County  State  Bank,  in  accordance 
with  the  provisions  of  fi  6106,  Comp.  Laws 
1897.  Under  such  circumstances  the  state 
bank  was  substantially  the  same  corporation 
as  the  national  bank,  invested  with  all  its 
property  and  possessed  of  all  its  rights  of 
action.  First  Conmiercial  Bank  v.  Talbert, 
103  Mich.  625,  50  Am.  St.  Rep.  385,  61  N. 
W.  888;  City  Nat.  Bank  v.  Phelps,  97  N. 
Y.  44,  49  Am.  Rep.  513.  Act  No.  195,  p. 
250,  of  the  Session  Laws  of  1897  took  ef- 
fect August  29,  1897,  and  provides  that  an 
action  of  assumpsit  may  be  brought  for  in- 
juries produced  by  fraudulent  representa- 
tions or  conduct  in  place  of  an  action  on 
the  case  for  fraud  or  deceit,  and  that  a 
promise  shall  be  implied  to  pay  all  such 
damages  as  arise  from  such  fraud  or  deceit. 
The  2d  section  of  the  act  provides  that  the 
cause  of  action  shall  survive.  The  act,  in 
terms,  provides  for  cases  where  "an  injury 
has  been,'*  as  well  as  to  cases  where  an  in- 
jury "shall  be  produced,''  and,  as  we  have 
heretofore  held,  related  to  causes  of  action 
in  existence  at  the  time  it  took  effect.  First 
Nat.  Bank  v.  Steel,  136  Mich.  588,  99  N. 
W.  786.  The  state  bank  had,  as  successor 
of  the  national  bank,  a  right  to  bring  an 
action  for  fraud  and  deceit  against  defend- 
ant at  the  time  the  act  took  effect,  and  im- 
mediately thereafter  it  had  the  right,  at  its 
option,  to  bring  an  action  of  assumpsit. 
As  the  act  provided  for  the  survival  of  the 
cause  of  action,  it  could  be  assigned. 

Second.  The  trial  court  construed  the  dev- 
laration  as  charging  that  the  defendant  pre- 
sented to  the  national  bank,  of  which  he 
and  his  father,  Robert  M.  Steel,  were  direc- 
tors, five  promissory  notes,  which  were  the 
property  of  his  father,  for  discount,  and 
that  defendant,  knowing  that  the  notes  were 
not  collectable  and  the  makers  and  indorser;) 
thereof  financially  irresponsible,  fraudu- 
lently represented  that  the  notes  were  good 
and  the  makers  and  indorsers  thereof  finan- 
cially responsible,  relying  upon  which 
representations  the  bank  discounted  the 
notes  for  the  benefit  of  Robest  M.  Steel  and 
accepted  renewals  thereof.  The  court  fur- 
ther held  that  there  was  no  evidence  of  any 
fraudulent  representations  in  writing,  as  re- 
quired by  the  statute  of  frauds,  and  there- 
fore plaintiff  could  not  recover  therefor,  br 
held  by  this  court  in  St.  Johns  Nat.  Bank 
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V.  steel,  135  Mich.  166,  97  N.  W.  704. 
Plaintiff's  counsel  concede  that  "the  declara- 
tion as  to  all  but  the  Mt.  Pleasant  Lumber 
Si  Manufacturing  Company  note  proceeds 
upon  the  theory  that  the  notes  were  the 
property  o|  Robert  M.  Steel,  and  were  not 
the  property  of  George  A.  Steel;"  but  they 
insist  that  the  declaration  charges  that  the 
property  in  that  note  was  in  George  A. 
Steel,  and  that  as  to  such  note  oral  repre- 
sentations were  sufficient.  We  find  no  such 
distinction  made  in  the  dedara'tion,  and 
think  the  trial  judge  was  correct  in  his 
const i-uction  of  it.  We  are  also  of  opinion 
that  the  trial  judge  correctly  held  that  there 
was  no  evidence  of  any  written  representa- 
tion upon  which  a  verdict  would  be  justified 
under  the  declaration.  The  essence  of  the 
allegations  in  the  declaration  was  that  the 
fraudulent  misrepresentations  were  made 
with  reference  to  the  identical  notes  and 
the  renewals  thereof  at  the  several  times 
when  they  were  discoxmted  by  the  bank  or 
renewed,  and  there  was  no  written  evidence 
of  such  misrepresentations  signed  by  defend- 
ant given  in  evidence  or  offered  in  evidence. 
Third.  Testimony  was  introduced  by 
plaintiff  tending  to  show  that  defendant 
made  false  representations  as  to  the  notes 
to  his  fellow  directors  at  meetings  of  the 
board  held  on  October  23,  1805,  and  Janu- 
ary 17,  1806^  when  it  is  claimed  that  he  was 
acting  as  a  meml>er  of  the  board.  On  the 
contrary,  defendant  contends  that  the  undis- 
puted testimony  discloses  that  he  was  not  at- 
such  times  acting  as  a  director  with 
reference  to  the  paper  involved  in  this  suit, 
but  as  the  agent  and  representative  of  his 
father  dealing  with  the  bank,  and  this  was 
the  view  taken  by  the  trial  judge.  We  have 
carefully  considered  the  testimony  contained 
in  the  record,  as  well  as  that  excluded  by 
the  court  upon  this  subject,  and  have 
come  to  the  same  conclusion  as  that  reached 
by  the  circuit  judge.  Our  conclusion  that 
the  defendant  was  not  acting  as  a  director  in 
obtaining  the  discount  and  renewals  of  the 
various  notes  disposes  of  the  contention  that 
defendant  was  liable  because  he  induced  or 
permitted  the  bank  to  extend  credit  to  Rob- 
ert M.  Steel  in  excess  of  the  legal  limit 
fixed  by  U.  S.  Rev.  SUt.  S  5200  of  the  na- 
tional banking  law  (U.  S.  Comp.  Stat.  1901, 
p.  3494).  The  declaration  is  framed  upon 
the  theory  of  the  violation  by  defendant  of 
his  duty  as  a  director.  So  far  as  this  ques- 
tion is  concerned,  Mr.  Chief  Justice  Puller, 
in  his  opinion  in  Briggs  v.  Spaulding,  141 
U.  S.  132,  146,  35  L.  ed.  662,  668,  11  Sup. 
Ot.  Rep.  924,  929,  quotes  with  approval  $ 
556  of  Morawetz  on  Corporations  as  fol- 
lows: "The  liability  of  directors  for  dam- 
ages caused  by  acts  expressly  prohibited  by 
the  company'a  charter  or  act  of  incorpora- 
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tion  is  not  created  by  force  of  the  statutoiy 
prohibition.  The  performance  of  acts  which 
are  illegal  or  prohibited  by  law  may  subject 
the  corporation  to  a  forfeiture  of  its  fran- 
c^hises,  and  •  the  directors  to  criminal  lia- 
bility; but  this  would  not  render  them 
civilly  liable  for  damages.  The  liability  of 
directors  to  the  corporation  for  damages 
caused  by  unauthorized  acts  rests  upon  the 
common-law  rule,  which  renders  every  agent 
liable  who  violates  his  authority,  to  tAie 
damage  of  his  principal.  A  statutory  pro- 
hibition is  material  under  these  circum- 
stances merely  as  indicating  an  express  re- 
striction placed  upon  the  powers  delegated 
to  the  directors  when  the  corporation  was 
formed." 

The  declaration  alleging  a  violation,  of 
defendant's  authority  as  such  agent,  to  the 
damage  of  his  principal,  it  was  essential  to 
a  recovery  that  he  should  show  such  agency. 
This  he  failed  to  do.  W^e  do  not  intend  to 
intimate  that  under  a  broader  declaration  a 
cause  of  action  might  not  be  established  by 
the  facts  disclosed  by  tbis  record.  We  have 
considered  the  assignments  of  error  not 
herein  diHcussed,  and  find  no  errors  commit* 
ted  by  the  trial  court. 

The  judgmttit  is  affirmed. 


MISSOURI  SUPRElfE  COURT. 
HARRY    E.    MILTON,    Respt., 

V. 

MISSOURI     PACIFIC     RAILWAY    COM- 
PANY,  Appt. 

(198  Mo.  46,  91  S.  W.  949.) 

False  imprisonment— liability  of  employer. 
The  employment  of  a  detective  to 
ascertain  and  report  the  facts  as  to  who 
was  concerned  in  a  robbery  does  not  render 
the  employer  liable  for  an  arrest  made  by 
him  for  the  purpose  of  ascertaining  whether 
or  not  the  person  arrested  was  concerned 
in  the  robbery. 

(Valliant,  J.,  difleents.) 

(January  24,    1906.) 


Case  Note. — ^Liability  of  master  for  ar- 
rest or  false  imprisonment  by  servant  em- 
ployed OS  detective,  policeman,  or  watch- 
man.— ^The  fact  that  a  person  is  employed 
by  a  railroad  company  as  a  "detective" 
does  not  necessarily  import  authority  to 
arrest  criminals  or  persons  charged  or  sus- 
pected of  committing  criminal  acts.  WJiere 
the  business  of  the  master  requires  the  per- 
formance of  such  acts,  and  the  employment 
of  the  detective  is  in  connection  therewith, 
or  if  there  be  expectation  that  he  may  be 
required  to  make  arrests  in  the  discharge 
of   the    duties    intrusted    to    him,  liability 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Clay  County  in 
favor  of  plaintifT  in  an  action  brought  to 
recover  damages  for  false  imprisonment. 
Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Elijah  Robinson  for  appellant. 
Messrs.  Frank  P.  Walsh*  William  H.  Wal- 
Uce,  and  T.  B.  Wallace  for  respondent. 

Marshall,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  false  imprisonment. 
The  plaintiff  recovered  a  judgment  for  $10,- 
000  in  the  circuit  court  of  Clay  county,  and 
the  defendant  appealed. 

The  petition  allies  that  on  the  4th  of 
October,  1898^  the  defendant,  acting  through 


its  agents  and  servants,  and  through  cer- 
tain detectives  and  officers  from  Missouri 
and  Kansas,  did,  without  any  warrant  or 
other  legal  process,  and  without  probable 
cause,  falsely,  wantonly,  maliciously,  il- 
legally, and  unlawfully  imprison  plaintiff 
in  a  certain  jail  in  the  western  part  of  Kan- 
sas City,  Missouri,  did  keep  him  there  for 
about  four  days  and  nights,  and  denied  him 
access  to  his  relatives  and  friends  and  the 
benefit  of  counsel^  for  which  the  plaintiff 
claimed  $15,000  compensatory  damages  and 
$15,000  punitive  damages.  The  answer  is  a 
general  denial. 

The  case  made  is  this:  On  the  23d  of 
September,  1898^  one  of  the  defendant's 
passenger  trains  was  held  up  and  robbed 
near  Leeds,  in  the  southern  part  of  Kansas 


may  attaeh  for  a  wrongful  arrest;  but  it 
is  essential  that  evidence  of  snoh  conditions 
be  given,  suffioient  to  warrant  the  inference. 
Penny  v.  New  York  C.  &  H.  R.  R.  Co.  34 
App.  Div.  10,  53  N.  Y.  Supp.  1043. 

As  in  the  case  of  Milton  v.  Missoubi  P. 
R.  Co.,  a  detective  is  frequently  employed 
simply  to  collect  evidenca.  So,  also,  a 
private  policeman  or  watchman  might  be 
employed  simply  to  preserve  order  or  pro- 
tect property,  without  any  authority,  ex- 
press or  implied,  to  make  arrests. 

But  where  such  an  employee  has  express 
authorRy  to  arrest  offenders,  or  such  au 
thority  is  dearly  implied  from  the  general 
scope  of  his  ditties,  there  is  no  question 
that  the  master  is  liable  in  case  a  wrong- 
ful arrest  is  made. 

Thus,  one  who  employs  an  agent  to  de- 
tect and  arrest  offenders  is  responsible  for 
afl  acts  of  the  agent,  committed  withip 
the  general  scope  of  his  employment,  al- 
though  he  may  have  violated  instructions 
and  arrested  an  innocent  person.  Pennsyl- 
vania Co.  V.  Weddle,  100  Ind.  138;  Harris 
V.  Louisville,  N.  O.  &  T.  R.  Co.  3$  Fed.  116. 

And  an  unlawful  arrest,  made  by  an  ex- 
press company's  agent  employed  to  pursue 
and  arrest  a  person  who  has  stolen  its  prop- 
erty, renders  the  company  liable.  American 
Exp.  Oo.  V.  Patterson,  73  Ind.  430. 

So,  a  railroad  company  is  liable  for  an 
unlawful  arrest,  and  imprisonment  by  one 
employed  to  detect,  arrest,  and  prosecute 
persons  unlawfully  obstructing  its  tracks. 
Evansville  &  T.  H.  R.  Co.  v.  McKee,  99 
Ind.  519,  50  Am.  Rep.  102. 

And  the  owner  oi  a  summer  resort,  who 
employs  a  detective  agency  to  take  charge 
and  control  of  the  resort  so  far  as  the 
police  regulations  are  concerned,  is  liable 
for  a  wrongful  arrest  made  by  a  policeman 
appointed  by  such  agency, — especially  when 
tihe  arreert  is  directed  and  approved  by  the 
defendant's  nvanager.  Clark  v.  Starin,  47 
Hun,  345.  In  this  case  the  defense  that  the 
arrest  was  not  within  the  scope  of  the  au- 
thority conferred  by  the  defendant  was  set 
up,  and  the  court  said  the  ques^tion  was  not 
whether  the  particular  act  was  authorized, 
but  whether  the  servant  was  engaged  in 
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his  master's  business  and  acting  within  the 
general  scope  of  his  authority;  that  here 
the  management  of  this  summer  resort  was 
confided  to  the  detective  agency,  and  if, 
through  lack  of  judgment  and  discretion,  or 
even  infirmity  of  temper,  it  went  beyond  the 
strict  line  of  authority,  tihe  defendant  must 
nevertheless  be  held  liable. 

False  imprisonment  of  an  innocent  person 
on  a  charge  of  attempting  to  pass  counter- 
feit money,  which  was  procured  by  a  rail- 
road detective  while  acting  within  the  scope 
of  his  authority,  renders  the  railroad  com- 
pany liable,  although  he  exceeded  his  au- 
thority and  acted  contrary  to  his  instros* 
tions  respecting  the  caution  to  be  exercised. 
Eichengreen  v.  Louisville  &  N.  R.  C6.  96 
Tenn.  229,  31  L.R.A.  702,  64  Am.  St  Rep. 
833,  34  S.  W.  219.  In  this  case  the  de- 
tective had  been  employed  for  the  purpose 
of  protecting  the  property  of  the  company 
and  of  ferreting  out  and  prosecuting  per- 
sons guilty  of  crimes  against  the  company. 
He  had  general  instructions  not  to  maka 
arrests  without  first  consulting  the  local 
attorne3'«  of  the  road,  althouffh  he  was  au- 
thorized to  make  an  arrest  "vnien  the  proof 
against  the  party  was  clear,  and  there  was 
no  time  to  consult  the  local   attorneys. 

And  a  railroad  company  is  liable  for  an 
unlawful  arrest  by  an  employee  who  had 
been  aet  to  watch  people  suspected  of  steal- 
ing coal,  and  instructed,  if  any  of  them 
were  caught,  to  lock  them  up,  although 
the  arrest  was  made  at  a  point  several 
blocks  distant  from  the  premises  of  the 
railroad  company,  and  his  instructions  lim- 
ited his  authority  to  the  premises.  Kast- 
ner  v.  Long  Island  R.  Co.  76  App.  Div. 
323,  78  N.  Y.  Supp.  469. 

Where  a  depot  master,  in  discharge  of 
his  duty  of  maintaining  order  in  the  depot, 
makes  an  unlawful  arrest,  his  master  ia 
liable  therefor,  and  the  fact  that  the  depot 
master  is  also  acting  for  another  railroad 
company  does  not  affect  the  que.stion.  Il- 
linois C.  R.  Co.  V.  King,  69  :Miiss.  852,  13 
So.   824. 

A  corporation  is  liable  for  a  ^vrongful 
arrest  and  malicious  prosecution  by  a  de- 
tective  policeman   employed   by   it  to  pro- 
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City.  A  day  or  two  afterwards  H.  G.  Clark, 
the  defendant's  general  superintendent,  sent 
for  Thomas  Furlong,  the  president  of  the 
Furlong  Secret  Service  Company,  a  corpo- 
i-ation  engaged  in  the  detective  business,  and 
when  Furlong  arrived  Clark  said  to  him: 
"I  suppose  you  have  read  and  heard  about 
this  train  robbery  up  near  Kansas  City?" 
He  said:  "Yes,  sir."  Clark  then  said:  "I 
want  you  to  go  up  there  and  :flnd  out  who 
committed  this  robbery,  and  report."  Fur- 
long states  the  matter  in  this  wity:  "Mr. 
Clark  said  a  train  had  been  held  up  at 
Leeds  the  night  before,  and  that  he  wished 
that  I  would  go  up  there  and  ascertain  the 
facts  pertaining  to  the  robbery,  if  I  could, 
as  to  who  the  parties  were  that  held  up  the 
train."  The  foregoing  is  all  the  evidence 
in  the  case  as  to  the  employment  of  Furlong 
by  the  defendant^  and  that  evidence  was  ad- 
duced by  the  plaintiff.  Accordingly  Fur- 
long went  to  Kansas  City,  and  had  two  of 
his  employees,  Dickson  and  Harbaugh,  to 
go  there  also.  Prior  to  Furlong's  reaching 
Kansas  City,  John  Hays,  the  chief  of  the 
police  department  at  that  city,  with  his 
detective  force,  had  been  investigating  the 


matter,  and  had  obtained  information  that 
convinced  them  that  one  Lowe  was  impli- 
cated therein,  but  they  had  been  unable  to 
locate  him.  After  Harbaugfa's  arrival,  he 
succeeded  in  finding  him,  and  he  was  ar- 
rested by  the  police  department  of  Kansas 
City,  and  Lowe  confessed  to  iiaving  been  in- 
terested in  the  hold-up,  and  stated  the  names 
of  other  persons  who  acted  with  him,  and 
said  that  one  of  the  parties  told  him  that 
his  friend  Harry  (no  surname  is  disclosed, 
and  Lowe  disclaimed  knowledge  of  the 
same)  would  get  the  buggy  in  which  they 
would  ride  to  the  place  where  the  hold-up 
was  to  occur.  Furlong  instrueted  Har- 
baugh to  ascertain  any  facts  and  any  in- 
formation that  he  could  that  would  lead  to 
the  discovery  of  the  robbers,  aad  to  act  in 
connection  with  Chief  Hays,  and  to  report 
to  Chief  Hays,  and  Chief  Hays  detailed  Har- 
baugh to  work  with  three  of  the  Kansas 
City  detectives,  Sanderson,  Bryant,  and 
Keshlear,  on  the  matter.  Thereafter  Har- 
baugh continued  so  to  operate  with  the  local 
detectives.  There  were  other  detectives 
representing  the  express  company  also 
working  on  the  case.     Furlong  did  not  re- 


tect  its  property.  Edwards  v.  Midland  R. 
Co.  L.  R.  6  Q.  B.  Div.  287. 

So,  if  general  authority  of  a  detective  em- 
ployed by  a  railroad  company  included  ex- 
pressly or  by  general  usage  and  consent  the 
power  to  make  an  arrest  in  behalf  of  the 
company,  then  the  fact  that  he  made  an 
arrest  without  a  warrant  is  immaterial, 
and  the  company  is  liable  therefor.  Dug- 
gan  V.  Baltimore  &  O.  R.  Oo.  159  Pa.  248, 
30  Am.  St.  Rep.  672,  28  AU.   182,  186. 

A  wrongful  arrest  by  a  janitor  and 
watchman,  of  a  person  on  the  charge  of 
stealing  from  the  building,  renders  the 
master  liable  if  the  servant  acted  under  his 
authority  in  making  the  arrest,  but  not 
if  he  acted  solely  under  the  direction  of 
a  police  oflScer.  Geary  v.  Stevenson,  169 
Mass.  23,  47  N.    E.   608. 

And  a  railroad  company  is  not  liable  for 
the  false  arrest,  by  a  detective  in  its  employ, 
of  a  passenger  in  its  station,  where  the  lat- 
ter's  appearance  and  behavior  justified  the 
belief  that  he  had  committed,  or  was  about 
to  commit,  a  felony.  Newman  v.  New  York, 
L.  E.  &  W.  R.  Co.  54  Hun,  336,  7  N.  Y. 
Supp.  560. 

Where  a  person  is  in  the  employ  of,  and 
paid  by,  a  private  person  or  corporation, 
but  has  been  appointed  a  special  policeman 
by  public  authority,  the  question  sometimes 
arises  whether,  in  making  a  wrongful  ar- 
rest, he  acts  as  a  servant  of  his  employer 
or  as  a  public  officer;  and  there  seems  to 
be  some  difference  of  opinion  as  to  this. 

Thus,  a  policeman  appointed  on  the  ap- 
plication of  a  corporation  which  is  required 
by  law  to  pay  his  salary  has  been  held  to 
be  an  officer  of  the  state,  and  the  corpora- 
tion is  not  responsible  for  his  acts  as  such 
officer  in  making  an  arrest, — especially  if 
•L.R.A.(N.a) 


it  is  not  done  on  the  premises  of  the  corpora- 
tion. Tolchester  Beach  Improv.  Co.  v. 
Stoinmeier,  72  Md.  313,  8  L.R.A.  »46,  20 
Atl.    188. 

So,  where  a  person  whose  entire  salary 
is  paid  by  a  market  company,  which  em- 
ploys him  to  collect  rents  for  the  stalls, 
with  ^neral  authority  to  maintain  order, 
but  without  any  express  authority  from  the 
company  to  Aiake  arrests,  and  who  has  also 
been  appointed  a  special  policeman  for  the 
company,  on  its  application,  makes  an  un- 
lawful arrest,  it  is  held  that  he  must  be 
regarded  as  doing  so  in  his  character  of 
public  officer,  for  whose  acts  the  market 
company  is  not  liable.  .  Wells  v.  Washing- 
ton Market  Co.  8  Mackey,  385. 

But,  under  a  statute  empowering  railroad 
station  agents  to  arrest  and  deliver  to  the 
sheriff  or  other  proper  officer  any  person 
guilty  of  disorderly  conduct  about  the  sta- 
tion, such  an  agent  is  held  not  to  be  an 
officer  of  the  state  so  as  to  relieve  his  em- 
ployer from  liability  for  false  arrests  made 
by  him,  although  the  agent  supposed  he 
was  acting  as  a  conservator  of  the  peace  in 
making  the  arrest.  King  v.  Illinois  C.  R. 
Co.  60  Miss.  245,  10  So.  42. 

And  where  a  mayor,  having  no  legal  au- 
thority to  do  so,  has  appointed  a  special 
policeman  for  a  railroad  company,  which 
pays  his  salary,  the  company  is  held  liable 
for  a  wrongful  arrest  bv  liim.  Union  Depot 
&  R.  Co.  V.  Smith,  16*  Colo.  361,  27  Pac. 
320;  Norfolk  &  W.  R.  Co.  v.  Galliher.  89 
Va.   639.   16  S.   E.  0.3v>. 

As  to  the  liability  of  a  master  generally 
for  false  arrest,  imprisonfnent,  or  malicious 
pro!^cution  by  servant,  see  note  in  14  L.R. 
A.  701. 
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main  long  in  Kansas  Citj.  From  informa- 
tion obtained  by  Hays,  he  concluded  that 
the  plaintiff  was  the  person  referred  to  as 
Harry,  and  accordingly  reported  to  Mastin, 
the  prosecuting  attorney  of  the  county,  and 
he  advised  him  to  send  over  to  Kansas  City, 
Kansas,  where  the  plaintiff  was  working  as 
a  stritehman  in  the  yards  of  the  Chicago  & 
Great  Western  Railway  Company,  and  ask 
him  to  come  over  to  Kansas  City,  Missouri, 
and,  if  he  refused,  to  ask  for  the  assistance 
of  the  police  department  of  Kansas  City, 
Kansas,  and  have  him  (the  plaintiff)  locked 
up  OTer  there,  and  to  send  ine  persons  who 
claimed  to  be  able  to  identify  "Harry"  to 
$ee  him.  Accordingly  Harbaugh,  Bryant, 
Keshlear,  and  Sanderson  went  over  to  the 
said  yards,  and  Sanderson,  with  the  assist- 
ance of  one  Addison,  who  was  connected 
with  the  police  department  of  Kansas  City, 
Kansas,  arrested  the  plaintiff,  and  Sander- 
v>n  took  him  to  ifhe  Mulberry  street  police 
station  in  Kansas  City.  Harbaugh,  Sander- 
son, and  Addison  testified  that  Haroaugh 
had  nothing  to  do  with  the  arrest  or  subse- 
quent confinement^  while,  on  the  other  hand, 
other  witnesses,  who  were  present,  testified 
that  Harbaugh  participated  in  the  arrest. 
After  Sanderson  had  taken  the  plaintiff  to 
Kansas  City,  Missouri,  Harbaugh  and  Addi- 
son went  to  ifhe  house  of  the  plaintiff's  sis- 
ter, Mrs.  Hodgins,  and  without  her  consent, 
searched  i^e  room  in  the  house  where  the 
plaintiff  had  been  staying^  and  took  a  hat, 
a  necktie,  and  a  collar,  being  the  property 
of  the  plaintiff,  after  she  had  refused  to  sell 
them  to  them  for  $5,  and  told  her  the  plain- 
tiff would  not  be  home  -tihat  night  for  they 
had  him  at  the  police  station  where  they 
wanted  him.  Furlong  testified  that  his 
company  had  no  authority  to  make  arrests 
and  no  police  power,  and  that  he  gave  Har- 
baugh no  instructions  as  to  participating  in 
the  arrest  of  any  person  in  this  particular 
ease,  but  that  Harbaugh  had  general  instruc- 
tions not  to  participate  in  arrests.  While 
the  plaintiff  was  in  prison  he  was  compelled 
to  put  on  the  hat,  necktie,  and  collar,  afore- 
said, and  to  submit  to  the  inspection  of  va- 
rious persons  to  see  whether  he  could  be 
identified  as  the  "Harry"  who  got  the  buggy 
for  the  robbers.  During  those  inspections 
Harbaugh  was  present  and  participated 
therein.  None  of  the  persons  who  had 
called  to  identify  him  were  able  to  say  that 
he  was  the  "Harry"  referred  to.  So,  after 
being  held  under  arrest  for  four  days  and 
nights,  the  plaintiff  was  discharged  and  went 
back  to  work  with  the  railroiid  aforesaid. 

At  the  close  of  the  whole  case  the  defend- 
ant demurred  to  the  evidence,  the  court  over- 
ruled the  demurrer,  and  the  defendant  ex- 
cepted, and  now  assigns  that  ruling  of  the 
court  as  the  chief  error  relied  on. 
4L.RJL(N.S.) 


The  chief  contention  of  the  defendant  is 
that  the  plaintiff  failed  to  make  out  a  prima 
facie  case.  The  gist  of  the  contention  is 
that  the  employment  of  Furlong  by  the  de- 
fendant's general  superintendent  conferred 
no  authority  upon  Furlong  or  any  of  his 
agents  to  arrest  the  plaintiff  or  to  partici- 
pate in  any  such  arrest,  nor  was  such  an 
arrest  within  the  scope  of  the  employment 
of  Furlong.  Reduced  to  its  last  analysis, 
this  case  must  be  solved  upon  the  determi- 
nation of  the  proposition  whether  authority 
conferred  by  a  principal  upon  an  agent  to 
ascertain  facts  and  to  report  to  the  prin- 
cipal makes  the  principal  liable  for  the  act 
of  the  agent  in  arresting  a  third  person  for 
the  purpose  of  ascertaining  whether  he  was 
concerned  in  the  robbery  under  investiga- 
tion. There  is  very  little  difference  be- 
tween counsel  as  to  the  general  rules  of  law 
bearing  upon  the  question  under  consider- 
ation. 

The  plaintiff  cites  a  great  number  of  cases, 
but  relies  principally  upon  Carretzen  v. 
Duenckel,  60  Mo.  104,  11  Am.  Rep.  405. 
In  that  case  the  defendant  kept  a  gun  store 
and  had  a  clerk  to  assist  him  in  selling  fire- 
arms and  ammunition.  He  had  instructed 
the  clerk  never  to  load  a  gun.  A  customer 
went  to  the  store  to  buy  a  gun  and  the  clerk 
showed  him  a  Henry  rifle.  The  customer 
requested  the  clerk  to  load  it  so  that  he 
could  see  how  it  worked.  The  clerk  at  first 
refused,  stating  that  it  was  against  orders 
to  load  firearms  in  the  store.  The  customer 
refused  to  buy  unless  he  could  see  how  ft 
was  loaded.  Thereupon  the  clerk  undertook 
to  load  the  gun.  It  was  discharged,  and  the 
plaintiff,  who  was  sitting  at  a  window  on 
the  opposite  side  of  the  street,  was  shot. 
This  court,  per  Wagner,  J.,  stated  the  gen- 
eral rule  of  law  as  follows:  "The  univer- 
sally recognized  rule  is  that  a  principal  is 
civilly  liable  for  the  neglect,  fraud,  or  other 
wrongful  act  of  his  agent  in  the  course  of 
his  employment,  though  the  principal  did 
not  authorize  the  specific  act;  but  the  lia- 
bility is  only  for  acts  committed  In  the 
course  of  the  agent's  employment.  A  mas- 
ter is  not  responsible  for  any  act  or  omis- 
sion of  his  servants  which  is  not  connected 
with  the  business  in  which  they  serve  bim, 
though  in  general  he  is  responsible  for  the 
manner  in  which  they  execute  his  orders, 
and  for  their  negligence  in  selecting  means 
by  which  the  orders  are  to  be  carried  out. 
In  determining  whether  a  particular  act  Is 
done  in  the  course  of  a  servant's  employ- 
ment, it  is  proper,  first,  to  inquire  whether 
the  servant  was,  at  the  time,  engaged  in 
serving  his  master.  If  the  act  was  done 
while  the  servant  was  at  liberty  from  his 
service,  and  pursuing  his  own  ends  ex- 
clusively, there  can  then  be  no  question  that 
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the  master  is  not  responsible,  even  though 
the  injuries  complained  of  could  not  have 
been  committed  without  the  facilities  af- 
forded by  the  servant's  relations  to.  his  mas- 
ter, ^earm.  &  Redf.  Neg.  S  63,  and  notes. 
It  may  not  perhaps  be  very  easy  to  recon- 
cile the  numerous  cases  on  this  subject,  but 
we  think  that  the  correct  rule  extracted  and 
deduced  from  them  will  be  found  as  above 
laid  down.*'  In  the  same  case  it  was  fur- 
ther said:  'The  true  ground  upon  which 
a  master  avoids  responsibility  for  most  of 
the  wilful  acts  of  'his  servants  when  un- 
authorized by  him  is  that  they  are  not  done 
in  the  course  of  the  servant's  employment. 
When  they  are  so  done^  the  master  is  liable 
for  them." 

In  1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1151, 
the  rule  is  thus  stated:  "It  is  a  general 
rule  that  the  principal  will  be  liable  where 
the  torts  of  an  agent  are  done  by  his  ex- 
press authority,  or  are  the  natural  conse- 
quence resulting  from  an  order  given,  or 
where  they  are  committed  in  the  course  of 
the  agent's  employment,  although  the  princi- 
pal did  not  authorize,  or  justify,  or  partici- 
pate in,  or  even  if  he  disapproved  of,  them. 
But  the  principal  will  not  be  liable  for  torts 
committed  by  the  agent  outside  the  scope  of 
the  authority  delegated  to  him."  The  same 
author,  at  page  1156,  says:  "The  earlier 
cases,  both  in  this  country  and  in  England, 
support  the  doctrine  that  the  principal  can- 
not be  held  liable  for  the  wanton  or  mali- 
cious acts  of  the  agent.  The  later  decisions, 
however,  incline  to  the  rule  making  tfie 
principal  liable  for  aets  of  the  agent  done 
within  the  scope  of  his  employment,  though 
they  be  wanton  or  malicious,  and  relieving 
him  from  responsibility  when  tiie  agent 
steps  aside  from  the  business  of  his  prin- 
cipal and  wantonly  or  maliciously  commits 
an  act  to  accomplish  an  independent  pur- 
pose of  his  own."  ,         , 

Stringer  v.  Missouri  P.  R.  Co.  96  Mo. 
299,  9  S.  W.  905^  was  an  action  for  dam- 
ages for  personal  injury.  On  the  invitation 
of  a  brakeman,  the  plaintiff  boarded  one  of 
defendant's  engines  in  the  city  of  St.  Louis 
to  ride  to  another  point  in  the  city.  Hie  en- 
gine jumped  the  track,  and  the  plaintiff 
was  injured.  It  was  held  that  the  defend- 
ant was  not  liable,  and  Snyder  v.  Hannibal 
&  St.  J.  R.  Co.  60  Mo.  419,  was  cited  as 
authority  for  the  proposition  that  "the  mere 
fact  that  a  tortious  act  is  committed  by  a 
servant  while  he  is  actually  engaged  in  the 
performance  of  the  service  he  has  been  em- 
ployed to  render  cannot  make  the  master 
liable.  Something  more  is  required.  It 
must  not  only  be  done  while  so  employed, 
but  it  must  pertain  to  the  particular  duties 
of  that  employment."  And  Sherman  v. 
Hannibal  &  St.  J.  R.  Oo.  72  Mo.  63,  37  Am. 
4L.R.A.(N.S.) 


Rep.  423,  and  Cousins  t.  Hannibal  &  St.  J. 
IL  Co.  66  Mo.  576,  were  said  to  hold  the 
same  doctrine. 

Farber  v.  Missouri  P.  R.  Co.  116  Mo.  81, 
20  L.RJl.  350,  22  S.  W.  631,  was  an  aetion 
for  damages  for  personal  injuries.  Hie 
plaintiff  and  his  friend  boarded  one  of  de- 
fendant's freight  trains  in  St.  Louis  to 
steal  a  ride  to  Kirkwood.  Before  reaching 
their  destination  a  brakeman  observed  them 
and  ejected  them  from  the  train,  while  it 
was  in  motion,  in  consequence  of  which  the 
plaintiff  was  injured.  This  court,  per 
Gantt,  J.,  said:  "It  was  said  in  Snyder 
V.  Hannibal  &  St.  J.  R.  Co.  60  Mo.  413, 
that  'it  is  firmly  established  [in  this  state] 
that  the  master  is  civilly  liable  for  the 
tortious  acts  of  his  servant,  whether  of 
omission  or  commission,  and  whether  negli- 
gent, fraudulent,  or  deceitful,  when  done  in 
the  course  of  his  employment,  even  though 
the  master  did  not  authorize  or  know  of 
such  acts,  or  may  have  disapproved  or  for- 
bidden them.'  Garretzen  v.  Duenekel,  supra. 
Indeed,  the  doctrine  of  the  old  cases,  as  an- 
nounced in  M'Manus  ▼.  Crickett,  1  East, 
106,  no  longer  obtains  in  the  courts  of  this 
state.  The  liability  of  the  master  for  the 
acts  of  the  servant  rests  now  upon  the  con- 
dition whether  or  not  the  act  of  the  servant 
was  in  the  course  ef  his  employment.  Per- 
kins V.  Missouri,  E.  &  T.  R.  Oo.  55  Mo.  201 ; 
Craker  v.  Chicago  k  N.  W.  R.  Co.  36  Wis. 
657,  17  Am.  Rep.  504." 

Counsel  have  cited  many  cases  illustrative 
of  the  liability  of  a  principal  for  the  tortious 
acts  of  an  agent,  and  with  few  exceptions 
they  all  pioceed,  or  attempt  to  proceed,  on' 
the  rule  liereinbefore  referred  to.  There  is 
not  much  difficulty  in  determining  the  law 
applicable  to  such  cases,  but  the  trouble  al- 
ways arises  from  the  application  of  the  law 
to  the  particular  facts  in  judgment  in  each 
case.  The  crucial  test  in  all  cases  is  wh«t^- 
er  the  act  of  the  agent  was  witiiin  the  scope 
of  his  employment.  For  instance,  the  em- 
ployment of  an  agent  to  present  a  claim, 
and  demand  paym^it  thereof  from  a  debtor 
to  his  principal,  does  not  include  within  its 
scope  the  right  to  arrest  or  assault  the 
debtor  if  he  refuses  to  pay.  Such  an  em- 
ployment cMitemplates  only  lawful  and 
peaceable  acts,  and,  when  an  agent  so 
clothed  with  authority  commits  a  trespass 
upon  the  debtor,  he  acts  wholly  outside  of 
the  scope  of  his  employment.  The  employ- 
ment of  a  mercantile  agency  by  a  creditor  to 
ascertain  and  report  the  financial  condition 
of  a  debtor  does  not  contemplate,  within  its 
scope,  the  arrest  of  the  debtor  by  the  mer- 
cantile agency,  even  to  force  him  to  disclose 
his  true  financial  condition.  In  short,  tlie 
employment  of  one  to  ascertain  a  fact  and 
to  report  the  result  thereof  does  not  tionteni- 
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plate  within  lie  scope  the  right  to  arrest  or 
commit  any  trespass  upon  any  person  whom- 
fioever. 

The  case  at  bar  is  totally  different  from 
cases  wherein  the  agent  was  charged  with 
the  duty  of  keeping  and  preserving  the  prop- 
erty of  a  principal,  and,  in  the  attempt  so 
to  do,  caused  the  arrest  of  a  third  person 
who  undertook   to  interfere  or  make  way 
with  the  principal's  property.    In  the  case 
at  bar  a  grievous  wrong  was  clearly  done 
to  the  plaintiff,  but  the  defendant  is  not 
liable  therefor,  unless  it  could  be  held  that 
fhe   employment  of  the  detective  to  ascer- 
tain the  facts  as  to  who  was  concerned  in 
the  hold-up  and  robbery  of  its  train  con- 
templated within  its  scope  the  right  or  duty 
of  the  detective  to  cause  the  arrest  of  anyone 
whom  the  detective  mi^t  suspect  had  been 
roneemed  therein.     The  employment  by  the 
defendant  of  Furlong  was  to  aseertain  the 
facta  as  to  the  robbery  and  to  report  the 
result  to   the  defendant's  general   superin- 
tendent.    The    fact  that   Furlong   was   en- 
gaged   in    the   detective   business  does   not 
alter  the  defendant's  liability  in  the  least. 
The  defendant's  liability  would  be  the  same 
if  it  had  sent  one  of  its  own  employees  to 
make   such   investigation  and  report.    The 
fact,  if  it  be  a  fact,  that  detectives  unlaw- 
fully arrest  persons  for  the  purpose  of  ex- 
torting confessions   from   them,  or  of  sub- 
jecting them  to  serutiny  by  other  persons 
for    the    purpose    of    identification,    cannot 
alter  the  rules  of  law  applicable  to  the  lia- 
bility of   a  principal   for  the    acts   of   his 
^rvant,  unless  the  principal  knew  that  the 
detective  employed  was  in  the  habit  of  em- 
ploying such  methods;  and  there  is  no  evi- 
dence that   such   was  the  case   in   this  in- 
stance. 

The  fnll  extent  and  scope  of  Furlong*s  em- 
ployment by  defendant  was  to  ascertain  and 
report  the  facts,  not  to  arrest  anyone  or  to 
commit  any  tortious  acts  whatever.  The  de- 
fendant would  be  liable  for  all  of  the  acts 
done  by  Furlong  or  his  agents  within  the 
scope  and  purpose  of  the  employment, 
whether  the  same  be  tortious  or  otherwise; 
but  the  defendant  is  not  liable  for  any  act 
of  Furlong  or  his  agents  that  did  not  fall 
within  the  scope  of  such  employment.  For 
the  purpose  of  this  case  it  may  be  conceded 
that  Harbaugh  made  the  arrest  complained 
of,  although  there  is  scarcely  room  for  doubt 
that  the  arrest  was  made  by  the  direction 
of  the  chief  of  police  of  Kansas  City  on  the 
advice  of  the  prosecuting  attorney  of  Jack- 
M>n  county,  and  not  at  the  instance  of  either 
the  defendant  or  Harbaugh,  alHiough  Har- 
baugh was  present  and  may  have  aided  or 
abetted  therein,  yet  as  Harbaugh  had  no 
authority  from  anyone  so  to  do,  and  as  the 
business  of  the  defendant^  whidi  Furlong 
4LJUL(N.a) 


was  employed  to  conduct,  did  not  include 
within  its  scope  the  arrest  of  anyone,  the  de- 
fendAnt  cannot  be  held  liable  for  the  act  of 
Harbaugh  in  the  premises. 

This  conclusion  makes  it  unnecessary  to 
consider  the  other  points  relied  on  by  the 
defendant,  and  necessarily  results  in  holding 
that  the  trial  court  erred  in  overruling  the 
demurrer  to  the  evidence. 

As  no  good  purpose  can  be  subserved  by 
a  new  trial  herein,  the  judgment  of  the  Cir- 
cuit Court  is  reversed,  without  remanding 
the  case. 

Brace,  Ch.  J.,  and  Gantt,  Burgess,  Fox, 
and  Lamm,  JJ.,  concur. 

Valliant,  J.,  dissenting: 

The  master's  liability  for  the  wrongful 
act  of  his  servant  depends  not  on  the  words 
in  which  the  contract  of  employment  is 
expressed,  for,  if  that  were  the  case,  then 
care  in  phraseology  would  enable  the  mas- 
ter to  avoid  all  liability.  The  liability  of 
tlie  master  is  not  one  tiiat  he  contracts  to 
assume,  but  it  is  one  that  is  imposed  by 
law  on  the  relation  of  master  and  servant. 
And  it  is  not  necessary  that  the  wrongful 
act  of  the  servant  be  done  with  the  knowl- 
edge or  consent  of  the  master;  the  master 
may  in  fact  give  the  servant  strict  orders 
to  be  very  careful  to  avoid  hurting  others, 
and  yet  be  liable  if  the  servant  disregards 
the  orders.  The  theory  of  the  law  is  that 
the  hand  of  the  servant,  moving  in  the  per- 
formance of  the  act  which  he  was  employed 
to  do,  is  the  hand  of  the  master,  and,  if 
in  his  effort  to  accomplish  that  act  the  serv- 
ant negligently  or  wilfully  injures  another, 
it  is  in  legal  theorj'  the  hand  of  the  master 
that  does  the  wrong.  The  master  has  chosen 
his  own  servant,  and  is  responsible  to  others 
for  that  servant's  lack  of  capacity,  or  lack 
of  care,  or  lack  of  regard  for  the  rights  of 
others  when  that  servant  is  in  the  act  of  do- 
ing his  master's  work,  and  when  the  wrong 
that  he  does  is  his  method  of  accomplishing 
the  work  he  was  set  to  do.  Of  course  this 
rule  must  be  accepted  with  reasonable 
limits.  Kxtreme  cases  may  be  supposed,  as 
were  given  for  illustration  in  the  oral  ar- 
gument, and  extreme  cane*  may  have  oc- 
curred, in  ^vliich  no  reasonable  master  could 
have  anticipated  the  act  which  the  servant 
committed;  but  with  that  qualification  the 
rule  is  a  just  one,  and  whether  the  act 
committed  is  one  tliat  is  beyond  reason  to 
have  anticipated  is  a  question  of  fact  in  a 
given  case. 

To  say  that  a  master  may  employ  an 
agent  possessing  the  power  and  the  means  of 
inflicting  wrong,  which  the  evidence  in  this 
case  tends  to  show  the  agent  in  this  instance 
possessed,  and  yet  hide  his  liability  behind 
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the  innocent  form  of  expression  he  used 
when  he  employed  the  agent  and  sent  him 
forth  to  do  his  work,  would  be  to  mark  out 
an  easy  method  for  doing  w^rong  without  in- 
curring liability.  And  the  aptitude  of  the 
servant  for  committing  torts  is  to  be  judged 
by  his  acts  rather  than  by  his  wot^s.  What 
would  it  have  profited  the  plaintiff  in  this 
case,  while  he  was  undergoing  torture  for 
Ifour  days,  to  be  told  that  the  detective 
agency  had  no  lawful  power  to  make  ar- 
rests and  that  its  emissaries  had  strict  or- 
ders to  refrain  from  doing  so!  Of  course 
the  detective  agency  had  no  lawful  power 
to  make  arrests,  but,  as  soon  as  its  agent  in 
this  case  landed  in  Kansas  City,  he  put  him- 
self in  close  companionship  with  tliose  Who 
could  make  arrests  and  incited  them  to  ac- 
tion. If  making  or  promoting  an  arrest  was 
not  in  its  line  of  business,  and  not  in  con- 
templation when  it  was  employed  to  do  work 
of  this  kind,  what  was  the  necessity  or  per- 
tinency of  giving  its  men  orders,  on  send- 
ing them  out,  not  to  arrest  anyone?  A  mer- 
chant sending  out  his  traveling  salesmen 
gives  them  no  such  orders;  why  should  a  de- 
tective Agency,  which  we  are  asked  to  be- 
lieve is  as  innocent  of  committing  wrong  as 
anyone,  give  such  orders  to  its  men?  I  do 
not  underrate  the  merit  displayed  by  Utie 
railroad  company  in  seeking  to  discover  the 
criminals  who  held  up  its  train  for  robbery 
and  murder.  It  had  a  right  to  do  so  in  its 
own  self-interest;  but  doubtless  a  higher 
motive  also  prompted  the  act.  But  the  merit 
in  the  effort  to  find  and  punish  the  criminal 
does  not  justify  or  mitigate  the  offense  of 
seizing  and  torturing  an  innocent  man. 
To  say  ths/t  the  defendant  is  not  liable  for 
the  act  of  its  servant^  under  the  circum- 
stances which  the  plaintiff's  evidence  tends 
to  show  in  this  case,  is,  in  my  opinion,  to 
lay  down  a  doctrine  that  is  full  of  danger 
to  the  citizen. 

For  these  reasons  1  am  compelled  to  dis- 
sent from  the  opinion  of  the  majority  of  the 
court  in  this  case. 


RHODE  ISLAND   SUPRElfE  COURT. 
DANIEL    F.    GRADY 

V. 

HOME    FIRE    &    MARINE    INSURANCE 
COMPANY. 

(—  R.  I.  — ,  63  Atl.  173.) 

Insurance — arbitration — ^public  policy. 

1.  A  provision   for    arbitration    in    a 
standard  insurant!  policy  the  form  of  which 


has  been  approved  bj  the  legislature  can- 
not be  declared  void  as  against  public  pol- 
icy. 
Same — action  on  policy. 

2.  Arbitration  as  to  the  amount  of  the 
loss  is  a  condition  precedent  to  an  action 
on  an  insurance  policy,  where  the  policy 
expressly  provides  that  no  action  shall  be 
sustainable  until  after  full  compliance  with 
all  conditions,  one  of  which  is  that  in  case 
of  dispute  the  amount  of  loss  shall  be  fixed 
by  aiiiitration. 

Same— failure  of  arbitration. 

3.  Failure  of  arbitration  through  no 
fault  of  the  indurance  company  does  not 
abrogate  a  provision  in  the  policy  that  no 
action  shall  be  brought  until  the  amount 
of  the  loss-  has  been  settled  by  arbitrators, 
and  there  is  nothing  to  show  that  arbitra- 
tion  has  become   impossible. 

(January  26,   1906.) 

PETITION  by  defendant  for  new  trial 
after  verdict  in  plaintiff's  favor  in  an 
action  brought  to  recover  the  amount  al- 
leged to  be  due  on  a  fire  insurance  policy. 
Granted. 

The  facta  are  stated  in  the  opinion. 

Messrs.  C.  M.  Van  Siyck  and  Frederick  A. 
Jones,   for  defendant: 

The  agreement  for  arbitration  is  valid. 

Hamilton  v.  Liverpool  &  h,  ^  G,  Ins.  Co. 
136  U.  S.  242,  34  L.  ed.  410,  10  Sup.  Ct. 
Rep.  045;  Scott  v.  Aveiy,  5  H.  L.  Cas.  811 ; 
Wolff  v.  Liverpool  &  L.  A  G.  Ins.  Co.  60  N. 
J.  L.  453,  14  AU.  561;  Seibel  v.  Lebanon 
Mut.  Ins.  Co.  16  Lane.  L.  Rev.  356;  Chip- 
pewa Lumber  Co.  v.  Pheniz  Ins.  Co.  80 
Mich.  116,  44  N.  W.  1055. 

The  provisions  created  a  condition  preced- 
ent to  the  plaintifiTs  right  of  action. 

Davenport  v.  Long  Island  Ins.  Co.  10 
Daly,  535;  Fisher  v.  Merchants'  Ins.  Co.  95 
Me.  486,  85  Am.  St  Rep.  428,  50  Atl.  282; 
Lamson  Consol.  Store  Service  Co.  v.  Pru- 
dential F.  Ins.  Co.  171  Mass.  433^  50  N.  £. 
043;  Levine  v.  Lancashire  Ins.  Co.  66  Minn. 
138,  68  N.  W.  855;  Carroll  v.  Girard  F. 
Ins.  Co.  72  Cal.  207,  13  Pac.  863. 

An  attempt  at  arbitration  having  failed 
without  fault  on  the  part  of  the  defendant, 
and  the  company  still  insisting  that  the  as- 
certainment of  the  amount  of  loss  shall  be 
by  arbitration,  the  plaintiff  cannot  refuse  to 
agree  to  such  arbitration  and  maintain  his 
suit 

United  States  v.  Robeson,  0  Pet.  310, 
0  L.  ed.  142;  Hamilton  v.  Liverpool  ft  L. 
&  G.  Ins.  Co.  136  U.  S.  242,  34  L.  ed.  419, 
10  Sup.  Ct.  Rep.  045;  Davenport  v.  Long 
Island  Ins.  Co.  supra;  Uhrig  r,  Williams- 
burgh  City  F.  Ins.  Co.  101  N.  Y.  362,  4  N. 


Caie  2fote. — ^Insurance;  effect  of  failure  •  country  contains  the  same  provisions  for 
of  arbitration. — ^The  standard  form  of  fire  arbitration  of  damage  for  loss  by  fire  as  art 
insurance  policies  in  general  use  in  this  >  quoted  in  Gbady  t.  Home  F.  ft  M.  Ins.  Co. 
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K.  746;  Usher  ▼.  Merchante'  Ins.  Co.  supra; 
Hood  V.  Hartshorn,  100  Mass.  117,  1  Am. 
Bep.  89;  Tfaomdike  v.  Wells  Memorial  Asso. 
146  Mass.  619,  16  N.  E.  747;  Seibel  v.  Leb- 
anon Mut.  Ins.  Co.  supra;  Levine  v.  Lan- 
cashire Ins.  Co.  66  Minn.  138,  68  N.  W.  855; 
Christianson  v.  Norwick  Union  F.  Ins.  Soc. 
84  Minn.  586,  87  Am.  St.  Rep.  379,  88  N. 
W.  16 :  Vernon  Ins.  &  T.  Co.  v.  Maitlen,  158 
Tnd.  393,  63  N.  E.  755;  Westenhaver  Bros. 
V.  German  American  Ins.  Co.  113  Iowa,  726, 
S4  X.  W.  717. 

Mes!»rf>.  Bassett  &  Raymond  and  Russell 
W.  Richmond,  for  plaintiff: 

The  agreement  to  arbitrate  is  illegal  and 
void. 

IVpin  V.  Soci€t6  St.  Jean  Baptist,  23  R. 
I.    84,  91  Am.  St.  Rep.  620,  49   Atl.  387; 


Stephenson  v.  Piscataqua  F.  &  M.  Ins.  Co. 
54  Me.  55;  Chippewa  Lumber  Co.  t.  Phenix 
Ins.  Co.  80  Mich.  116,  44  N.  W.  1055;  Liver- 
pool, L.  &  G.  Ins.  Co.  v.  Creighton,  51  Ga. 
95;  Cobb  v.  New  England  Mut.  M.  Ins. 
Co.  6  Gray,  192;  Johnson  v.  Humboldt  Ins. 
Co.  91  111.  92,  33  Am,  Rep.  17. 

In  order  to  muke  such  an  award  a  condi- 
tion precedent  to  the  right  of  bringing  suit, 
it  must  be  so  expressed  in  the  policy  or 
necessarily  implied  from  its  terms. 

Liverpool,  L.  &  G.  Ins.  Co.  v.  Creighton, 
supra;  Birmingham  F.  Ins.  Co.  v.  Pulver, 
126  111.  329,  9  Am.  St.  Rep.  598,  18  N.  E. 
804;  Reed  v.  Washington  F.  &  M.  Ins.  Co. 
138  Mass.  572. 

Such  agreement  to  submit  to  arbitration 
is  regarded  as  a  collateral  and  independent 


and  in  actions  on  such  policies  the  same 
question  frequently  arises  as  to  the  effect 
of  a  failure  of  the  ai4)itration  once  entered 
upon  by  the  assiired  and  the  insurance 
company.  Such  failure,  it  is  evident,  may 
result  from  the  fault  of  the  parties  them- 
selves or  of  their  arbitrators. 

It  is  the  duty  of  each  party,  in  good 
faith,  to  briUg  about  the  appraisement  of 
damage  in  the  manner  demanded  by  the 
insurance  policy,  and,  if  either  acts  in  bad 
faith,  and  thereby  defeats  the  real  object 
of  the  arbitration,  the  other  party  is  ab- 
solved from  compliance  with  that  condition. 
Hence,  if  the  arbitration  fails  through  the 
fault  of  the  assured,  the  proposition  is 
self-evident  and  assented  to  by  all  the 
courts,  that  he  cannot  bring  an  action  on 
the  policy  until  the  arbitration  clause 
therein  is  fully  complied  with.  4  Cooley, 
Briefs  on  Insurance,  3625;  Elliott,  Ins.  § 
324:  Kerr,  Ins.  642;  We^ern  Assur.  Co. 
V.  Hall,  120  Ala.  547,  74  Am.  St.  Rep.  48, 
24  So.  936;  Providence  Washington  Ins.  Co. 
V.  Wolf  (Ind.  App.)  72  N.  E.  606;  Cale- 
donian Ins.  Co.  V.  Traub,  83  Md.  524,  35 
Atl.  13;  Morlev  v.  Liverpool  &  L.  &  G. 
Ins.  <:o.  85  Mich.  210,  48  N.  W.  502;  Silver 
V.  Western  Assur.  Co.  164  N.  Y.  381,  58 
N.  E.  2M;  Williams  v.  German  Ins.  Co. 
90  App.  Div.  413,  86  N.  Y.  Supp.  98;  Davis 
T.  Atlas  Assur.  CO.  16  Wash.  232,  47  Pac. 
436,   885. 

Equally  well  settled  is  the  rule  that 
the  failure  of  arbitration  from  the  fault  of 
the  insurer  abrogates  that  provision  of  the 
polity  making  an  award  by  art>itrators  a 
condition  precedent  to  the  assured's  right 
of  action,  and,  if  the  latter  can  show  that 
the  disagreement  of  arbitrators  has  been  ac- 
complished by  the  insurer  for  the  purpose 
of  preventing  an  award,  and  that  he  himself 
is  free  from  fault  in  the  matter,  he  has 
discharged  his  whole  duty  in  that  regard, 
and  may  maintain  an  action  on  the  policy 
without  waiting  for  an  award  b^  aroitra- 
tors.  It  would  be  manifestly  unjust,  says 
the  court,  to  tie  up  the  assured  forever  and 
against  his  will  by  an  ineffectual  arbitra- 
tion. 4  Cooley,  Briefs  on  Insurance,  3669, 
3670;  Elliott,  Ins.  |  324;  Kerr,  Ins.  642; 
4X.R.A.(N.S.)  19 


Harrison  v.  German-American  F.  Ins.  Co.  67 
Fed.  577;  Hall  v.  Western  Assur.  Co.  133 
Ala.  637,  32  So.  257;  MtoA  Ins.  Co.  v. 
Stevens,  48  111.  31;  Niagara  F.  Ins.  Co. 
V.  Bishop.  154  111.  9,  45  Am.  St.  Rep.  106, 
39  N.  E.  1102;  Read  v.  State  Ins.  Go,  103 
Iowa,  307,  64  Am.  St.  Rep.  180,  72  N. 
W.  665;  Powers  Dry  Goods  Co.  v.  Imperial 
F.  Ins.  Co.  48  Minn.  380,  51  N.  W.  123; 
Uhrig  V.  Williamsburgh  City  F.  Ins.  Co. 
101  N.  Y.  362,  4  N.  E.  746;  Michel  v. 
American  Cent.  Ins.  Co.  17  App.  Div.  87, 
44  N.  Y.  Supp.  832;  Davis  v.  Atlas  Assur. 
Co.  sujyra. 

This  much-desired  unanimity  of  the 
courts  ceases  when  we  come  to  deal  with 
the  failure  of  the  aibitration  from  causes 
other  than  the  acts  of  the  principal  parties 
themselves.  The  most  nimierous  class  of 
cases  where  the  arbitration  has  failed  with- 
out the  fault  of  either  the  assured  or  the 
insurance  company  are  those  where  the  ar- 
bitrators have  irreconcilably  disagreed  on 
the  choice  of  an  umpire.  Whether  the  fail- 
ure of  the  arbitrators  to  agree  arises  from 
no  improper  conduct  on  their  part,  but  is 
the  result  of  an  honest  difference  of  opinion 
arrived  at  in  good  faith,  or  is  traceable  to 
the  actual  fault  or  misconduct  of  one  or 
the  other  or  both  of  them,  there  is  the 
same  lack  of  accord  in  the  decisions.  Of 
course  these  ajcts  must  be  the  acts  of  the 
arbitrators  themselves,  uninfluenced  by 
those  that  selected  them;  for,  if  their  con- 
duct is  induced  by  either  insurer  or  insured, 
their  acts  become  the  acts  of  the  parties 
themselves,  and  the  burden  of  blame  is 
shifted  to  the  real  person  at  fault,  and 
the  rules  heretofore  set  forth  would  apply. 
Quite  frequently,  however,  the  arbitrators 
fail  to  agree  where  both  the  assured  and  the 
insurance  company  are  free  from  any  fault 
contributing  to  their  disagreement,  and  per- 
haps the  greater  weight  of  authority,  if 
not  the  reason  thereof,  sustains  the  posi- 
tion taken  in  Gbady  v.  Home  F.  &  M.  ins. 
Co.  These  tribunals  strictly  enforce  the 
general  rule  of  contractual  obligation  as 
settled  by  United  States  v.  Robeson,  9  Pet. 
327,  9  L.  ed.  145,  and  many  other  decisions, 
that  the  contract  itself  is  a  law  between 
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agreement,  the  breach  of  which,  while  it 
will  support  a  separate  action,  cannot  be 
pleaded  in  bar  to  an  action  on  the  principal 
contract. 

Hamilton  v.  Home  Ina.  Co.  137  U.  S.  370, 
34  L.  ed.  708,  11  Sup.  a.  Rep.  133;  Sew- 
ard V.  Rochester,  109  N.  Y.  164,  16  N.  E. 
348;  Reed  v.  Washington  F.  &  M.  Ins.  Co. 
supra;  Mutual  F.  Ins.  Co.  v.  Alvord,  9  C.  C. 
A.  623,  21  U.  S.  App.  228,  61  Fed.  762. 

The  failure  to  arbitrate,  or  to  reach  an 
award  after  an  eflfort  has  been  made,  is  suf- 
ficient ground  to  warrant  either  party  in 
applying  to  the  court  for  relief. 

Bristol  ▼.  Bristol  &  W.  Waterworks,  19 
R.  I.  419,  32  L.R.A.  740,  34  Atl.  359;  Cooke 
T.  Miller,  25  R.  I.  92,  54  Atl.  927. 


Johnson,  J.,  delivered  the  opinion  of  the 
court: 

The  action  was  upon  a  policy  of  fire  in- 
surance which  contained  the  following  pro- 
visions: "This  company  s^all  not  be  liable 
beyond  the  actual  cash  value  of  the  prop- 
erty at  the  time  any  loss  or  damage  oncors, 
and  the  loss  or  damage  shall  be  asotsrinine*! 
or  estimated  according  to  such  actual  cash 
value,  with  proper  deduction  for  deprecia- 
tion howevei*  caused,  and  tfhall  in  no  pvent 
exceed  what  it  would  then  cost  the  insured 
to  repair  or  replace  the  same  with  materia! 
of  like  kind  and  quality ;  said  ascertainment 
or  estim.it^  shall  he  made  by  the  insured  and 
this  company,  or,  if  th^  differ,  then  by  ap- 
praisers, as  hereinafter  provided;  and,  the 
amount  of  loss  or  damage  having  been  thus 


the  parties  thereto;  and,  where  they  ex- 
pressly fix  how  the  amount  to  be  paid  there- 
under is  to  be  ascertained,  the  party  seek- 
ing to  enforce  the  agreement  must  show 
that  he  has  done  everything  within  his 
power  to  effectuate  it;  and,  in  the  language 
of  Judge  M'Lean,  "he  cannot  compel  the 
payment  of  the  amount  claimed  unless  he 
shall  procure  the  kind  of  evidence  required 
by  the  contract,  or  show  that  by  time  or 
accident  he  is  unable  to  do  so.'' 

The  mere  failure,  then,  of  the  arbitrators 
to  agree,  say  these  courts,  does  not  of  itself 
justify  a  suit  by  the  assured  for  the  amount 
of  the  loss:  and,  in  the  absence  of  bad 
faith  or  acts  intended  to  defeat  arbitration 
on  the  part  oi  the  insurance  company,  the 
assured  must  propose  the  selection  of  other 
arbitrators  in  order  that  an  award  may 
be  agreed  upon  and  a  basis  of  action  deter- 
mined in  accordance  with  the  terms  of  the 
policy.  It  is  assured's  duty  to  select  an- 
other arbitrator  where  the  ones  first  select- 
ed have  failed  to  agree  through  no  fault  of 
the  insurer.  On  this  theory,  the  condition 
in  the  policy  providing  for  arbitration  still 
stands  as  the  binding  agreement  of  the 
parties,  and  is  not  complied  with  or  waived 
by  the  mere  fact  of  the  failure  of  arbitra- 
tors to  agree.  The  insured  is  therefore  re- 
quired to  do  everything  in  his  power  to  have 
the  agreement  given  effect  and  the  dam- 
ages ascertained  in  the  manner  provided  in 
the  insurance  policy,  and,  until  this  is 
done,  he  cannot,  if  the  insurance  company 
is  in  nowise  responsible  for  the  failure  of 
the  arbitration,  resort  to  the  courts.  4 
Cooley,  Briefs  on  Insurance,  3626;  Elliott, 
Ins.  S  324;  Kerr,  Ins.  644;  May,  Ins.  §  496 
B;  Carroll  v.  Girard  F.  Ins.  Co.  72  Cal. 
297,  13  Pac.  863;  Providence  Washington 
Ins.  Co.  V.  Wolf,  supra;  Westenhaver  Bros. 
V.  German  American  Ins.  Co.  113  Iowa,  726, 
84  N.  W.  717;  Fisher  v.  Merchants'  Ins. 
Co.  95  Me.  486,  85  Am.  St.  Rep.  428,  50 
Atl.  282;  Chriatianson  v.  Norwich  Union 
F.  Ins.  Co.  84  Minn.  526,  87  Am.  St.  Rep. 
379,  88  N.  W.  16;  Davenport  v.  Ijong  Is- 
land Ins.  Co.   10  Daly,  535. 

The  same  rule  was  applied  where  the 
•riews  of  both  arbitrators  as  to  an  umpire's 
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qualifications  were  obstinately  and  unrea- 
sonably adhered  to,  both  acting  honestly 
and  in  good  faith.  Vernon  Ins.  ft  T.  Co. 
V.  Maitlen,  158  Ind.  393,  63  N.  E.  755. 

In  other  jurisdictions  it  has  been  held 
that  assured  has  done  all  his  duty  in  sub- 
mitting to  arbitration  and  selecting  an  ar- 
bitrator, even  though,  after  the  failure  of 
the  arbitration  was  definitely  known  to 
him,  he  did  not  select  another  arbitrator 
or  request  the  assured  to  do  so.  Thus,  it 
was  said  in  Western  Assur.  Co.  v.  Decker, 
39  C.  C.  A.  383,  98  Fed.  381 :  "The  terms 
of  the  policy  are  satisfied  when  the  in- 
sured, acting  in  good  faith,  appoints  an  ap- 
praiser. If  the  appraisement  falls  through 
by  disagreement  of  the  appraisers  without 
any  fault  of  the  insured,  he  has  discharged 
his  covenant  and  satisfied  the  requirements 
of  the  policy,  and  may  then  resort  to  the 
courts  to  have  his  damages  assessed." 

In  a  North  Carolina  case,  where,  after 
failure  of  the  arbitrators  to  agree,  a  sub- 
sequent attempt  to  agree  upon  another 
board  also  failed,  the  court  said:  "The 
proper  rule  is  .  .  .  that  where  the  ar- 
bitrators, or  a  majority  of  them,  fail  to 
agree  upon  an  award,  the  plaintiff  (unles-; 
he  is  shown  to  have  acted  in  bad  faith  in 
selecting  his  arbitrator)  is  not  compelled 
to  submit  to  another  arbitration  and  an- 
other delay,  'but  may  forthwith  bring  hi« 
action  in  the  courts.' "  Pretzfelder  v.  Mer- 
chanU'  Ins.  Co.  116  N.  C.  491,  21  S.  E. 
302,  123  N.  C.  164,  44  L.R.A.  424,  31  S.  E. 
470. 

The  Illinois  supreme  court,  in  a  case 
where  the  policy  in  suit  was  identical  in 
its  ait>itration  clause  with  the  one  in  Gradt 
V.  Home  F.  &  M.  Ins.  Co.,  repudiated  in 
hcBc  verba,  as  far  ae  that  insurance  policy 
was  concerned,  the  doctrine  of  Davenport 
V.  Long  Island  Ins.  Co.  supray  that  it  i» 
the  duty  of  assured,  upon  the  failure  of 
the  arbitrators  to  agree  upon  an  umpire, 
to  propose  to  the  insurer  the  selection  of 
new  arbitrators;  adding  that  "the  contract 
here  only  lequires  insured  to  choose  ap- 
praiserH  once,  and  not  twice."  Niagara  F. 
Ins.   Co.    V.   Bi?3liop.  nuprn. 

The   Maryland   supreme   court    has   gone 
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detennined,  tbA  niiii  for  which  this  company 
18  liable  pnrsaant  to  this  policy  shall  be  pay- 
able sixfy  days  after  due  notice,  ascertain- 
irent)  estimate,  and  satisfactory  proof  ot 
the  loss  have  bee-i  received  by  this  company 
in  scoot  dance  witii  the  terms  of  this  p'llicy. 
It  shall  be  optional,  however,  with  this  com- 
pany to  take  all,  or  any  part,  of  the  articles 
at  such  aeoertaincl  or  appraised  value,  and 
also  to  repair,  rebnild,  or  replace  the  prop- 
erty lost  or  damaged  with  other  of  like  kind 
and  quality  within  a  reasonable  time  oi« 
giving  notice,  within  thirty  days  after  the 
receipt  of  the  proof  herein  required,  of  its 
intention  so  to  do;  but  there  can  be  no 
abandonment  to  this  company  of  the  prop- 
erty described.  ...  In  the  event  of  dis- 
agreement as  to  the  amount  of  loss  the  same 


shall,  as  above  provided,  be  ascertained  b\ 
two  competent  and  disinterested  appraisers, 
the  insured  and  this  company  each  select- 
ing one,  and  the  two  so  chosen  shall  first 
select  a  competent  and  disinterested  umpire : 
the  appraisers  together  shall  then  estimate 
and  appraise  the  loss,  stating  separately 
sound  value  and  damage,  and,  failing  to 
agree,  shall  submit  their  differences  to  the 
umpire;  and  the  award  in  writing  of  any 
two  shall  determine  the  amount  of  such 
loss.  .  .  .  This  company  shall  not  be 
held  to  have  waived  any  provision  or  condi- 
tion of  this  policy  or  any  forfeiture  thereof 
by  any  requirement,  act,  or  proceeding  on 
its  part  relating  to  the  appraisal  or  to  an}^ 
examination  herein  provided  for;  and  the 
loss   ediall  not  become  payable  until  sixty 


eren  further  to  aid  insured,  asserting  that 
because  assured,  as  has  been  held  in  some 
cases,  is  entitled  to  recover  on  the  policy 
without  an  award  of  loss  bj  art)itrators 
when  the  failure  of  arbitration  is  caused 
by  the  unreasonable  condiu^t  of  the  arbitra- 
tor selected  by  the  insurance  company,  it 
does  not  follow  that  his  right  of  action  is 
barred,  even  when  the  arbitration  is  de- 
feated by  the  acts  of  the  aTl>itrator  select- 
ed by  him.  In  such  case  the  assured  may 
maintain  his  action  on  the  policy  if  he  can 
show  that  the  failure  was  caused  by  no  act 
of  his.  The  court  said:  "The  title  of  the 
inrared  to  maintain  his  suit  rests  upon  his 
policy,  and  not  upon  the  conduct  of  the  in- 
surer in  relation  to  the  appraisement.  He 
may,  when  the  policy  provides  for  an  ap- 
praisement, be  estopped  from  bringing  his 
niit  by  his  own  conduct  in  reference  to 
the  appraisement,  but  if  his  conduct  in  that 
connection  be  free  from  fault,  he  is  not 
f^topped  from  suing  by  the  failure  of  the 
appntisement  from  other  causes."  Connect!- 
nit  F.  Ins.  Co.  v.  Cohen,  97  Md.  294,  99 
Am.  St   Rep.   445,    55   AU.   676. 

In  Minnesota  the  rule  as  laid  down  in 
Gradt  v.  Hohx  F.  a  M.  Ins.  Co.  seems 
now  accepted.  The  supreme  court,  in  1892, 
^id:  "If  the  contract  is  to  receive  a  rea- 
«<)nable  construction,  it  cannot  be  that  the 
a!>^ured  is  bound  to  enter  and  re-enter  into 
fruitless  arbitrations  indefinitely.  If  bound 
to  (»nter  into  the  second,  he  is  into  the 
third,  and  so  on.  Where  is  a  line  to  be 
•Irawn?  No  line  can  logically  be  drawn 
an>'where  if  the  assured  is  bound  to  enter 
the  second  arbitration.  The  reasonable  rule 
i*  that  by  one  submission  in  good  faith 
the  assured  has  done  all  his  covenant  re- 
quires, and  may  then  resort  to  the  courts." 
Powers  Dry  Goods  Co.  v.  Imperial  F.  Ins. 
Co.  48  Minn.  384.  51  N.  W.  123. 

Many  of  the  failures  of  arbitration  found 
in  the  books  are  due  to  an  irreconcilable 
difference  of  opinion  between  the  ai4)itrators 
a<  to  the  qualifications  of  an  umpire  in  the 
matter  of  residence,  the  arbitrator  selected 
hv  the  assured  generally  insisting  upon  the 
phoioe  of  a  resident  of  the  vicinity  of  the 
fire  as  likely  to  be  better  qualified  for  the 
4L.R.A.fN.».) 


estimation  of  values  of  property  in  that 
locality,  while  the  arbitrator  chosen  by  the 
company  very  often  insists  upon  the  ap- 
pointment of  someone  living  at  a  distance 
from  the  place  of  the  fire  as  more  likely 
to  be  disinterested.  The  courts  have  gen- 
erally held  that  it  is  not  unreasonable  for 
the  arbitrator  chosen  by  the  assured  to  in- 
sist upon  the  appointment  o<  an  umpire 
from  persons  residing  at  or  near  the  place 
of  the  fire,  and  that  where  he  suggests  the 
names  of  worthy,  competent,  and  unpreju- 
diced persons  of  the  vicinity  of  the  fire,  the 
locality  from  which  a  jury  in  case  of  suit 
would  be  drawn,  and  the  arbitrator  select- 
ed by  the  insurer  capriciously  and  without 
any  reason  therefor,  except  that  of  their 
residence,  declines  to  accept  any  of  tliem, 
and  on  his  part  refuses  to  name  any  within 
the  locality  of  the  fire,  and  insists  on  the 
choice  of  someone  resident  at  a  distance, 
his  conduct  is  unexcusable,  unreasonable, 
and  arbitrary,  and  amounts  to  a  refusal  to 
proceed  with  the  arbitration,  and  assured 
need  wait  no  longer  to  bring  an  action  on 
the  policy.  Niagara  F.  Ins.  Co.  v.  Bishop, 
164  III.  9,  45  Am.  St.  Rep.  106,  39  N.  E. 
1102;  Brock  v.  Dwelling  House  Ins.  Co.  102 
Mich.  583,  26  L.R.A.  624,  47  Am.  St.  Rep. 
562,  61  N.  W.  67;  Fowble  v.  Phoenix  Ins. 
C!o.  106  Mo.  App.  527,  81  S.  W.  486;  Mc- 
(^ullouprh  v.  Phoenix  Ins.  Co.  113  Mo.  606, 
21  vS.  W.  207 ;  Braddy  v.  New  York  Bowery 
F.  Ins.  Co.  115  N.  C.  354,  20  S.  E.  477; 
llickerson  v.  Gennan- American  Ins.  Co.  96 
Tenn.  193,  32  L.R.A.  172,  33  S.  W.  1041; 
Chapman  v.  Kockford  Ins.  ('o.  89  Wis.  572, 
28  L.R.A.  405,  62  N.  W.  422. 

Some  cases  apply  a  theory  of  agency  in 
holding  that  where  the  failure  of  the  ar- 
bitration is  due  to  the  misconduct  of  the 
arbitrator  selected  by  the  insurance  com- 
pany, and  the  company  itself  is  free  from 
fault  during  the  course  of  the  attempted 
arbitration,  the  provision  of  the  insuranoo 
policy  making  an  award  a  condition  preced- 
ent to  assured's  right  of  action  is  abrogat- 
ed. They  say  that  while  an  arbitrator  is 
not  the  agent  of  the  party  appointing  him, 
and  should  not  be  lejyarded  as  such  simply 
because  of  the  fact  of  his  appointment,  yet 
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days  after  the  notice,  ascertainment,  esti- 
mate,  and  satisfactory  proof  of  the  loss  here- 
in required  have  heen  received  by  this  com- 
pany, including  an  award  by  appraisers 
when  appraisa]  has  been  required.  .  .  . 
No  suit  or  action  on  this  policy,  for  the  re- 
covery of  any  daim,  shall  be  sustainable  in 
any  court  of  law  or  equity  until  after  full 
compliance  by  the  insured  with  all  the  fore- 
going requirements,  nor  unle^  commenced 
within  twelve  months  next  after  the  fire." 
The  property  covered  by  this  policy  having 
been  destroyed  by  fire,  the  parties  entered 
into  an  agreement  of  submission  to  arbitra- 
tion, in  accordance  with  the  terms  of  the 
'policy.  Hie  arbitrators  selected  appointed 
an  umpire  and  proceeded  with  the  appraisal. 
An  award  in  writing,  dated  April  23,  1002, 
was  signed  by  the  two  arbitrators  and  the 
iimpire.  Subsequently  one  of  the  arbitrators 
erased  his  name  and  appended  the  following 
memorandum:  "Signature  erased  a/c  dis- 
agreement 6-27-02."  The  defendant  offered 
to  abide  by  the  award,  although  admitting 
its  insufficiency;  and,  its  offer  in  that  re- 
f^ard  being  rejected,  demanded  a  new  ap- 
praisal and  named  its  arbitrator.  The  plain- 
tiff refused  to  submit  to  a  new  appraisal, 
and  subsequently  this  notion  was  com- 
menced. 

The  declaration  contained  no  reference  to 
llu'  arbitration  clause  of  the  policy,  nor  to 
the  attempted  arbitration  under  it.  The 
defendant  filed  the  general  issue  only.  The 
parties,  however,  stipulated  that  the  defend- 
ant might,  under  the  general  issue,  make 
any  defense  which'  it  might  make  under  any 
plea  in  bar,  of  which  the  defendant  should 
give  the  plaintiff  notice  in  writing,  "and  es- 
pecially the  defense  that  the  parties  failed 
to  agree  as  to  the  amount  of  loss ;  and  there- 
fore a  determination  of  the  amount  of  loss 
by  appraisers  is  a  condition  precedent  to  the 
plaintiff's  right  of  action  and  that  no  such 
determination  has  been  made."  It  was  ad- 
mitted by  the  parties  that  the  award  was 
not  in  accordance  with  the  provisions  of  the 
agreement  of  submission  to  arbitration,  and 
was  invalid. 

The  case  was  tried  with  a  jury  in  the  com- 
mon pleas  division,  and  at  the  close  of  the 
testimony  the  defendant  moved  the  court  to 
direct  a  verdict  upon  the  following  grounds: 


(1)  That,  upon  the  evidence,  an  appraisal 
in  accordance  with  the  tefms  of  the  policy 
is  a  condition  precedent  to  the  right  of  the 
plaintiff  to  recover.    (2)  That,  tk&ce  having 
been  an  agreement  for  arbitration,  and  the 
arbitration  having  failed  without  the  fault 
of  either  party«  the  plaintiff  must  comply 
with  the  defendant's  request  for  a  resub- 
mission before  fae  can  maintain  hia  action. 
This  motion  was  denied,  and  the  defendant 
thereupon   excepted.     The   defendant   then 
presented  to  the  presiding  juatice  requests 
to  charge  the  jury  as  follows:  "(1)  By  the 
terms  of  the  policy  the  determination  of 
the  amount  of  the  loss  by  arbitration  ia  a 
condition  precedent  to  the  plaintiff's  right 
to  sue,  and,  in  order  to  recover,  it  is  incum- 
bent upon  the  plaintiff  either  to  aver  and 
prove  the  determination  of  the  amount  of 
the  loss   in   that   manner,  or  to  aver  and 
prove  facts  which  excuse  him  from  procur- 
ing sueh  determination  by  arbitration.     (2) 
Where  an  attem]>t  has  been  made  by  the  in- 
sured and  the  company  to  have  the  amount 
of  loss  determined  by  arbitration  in  accord- 
ance with  the  terms  of  the  policy,  and  the 
arbitration  fails  without  misconduct  on  the 
part  of  the  company,  and  the  com>pany  sea- 
sonably notifies  the  assured  that  it  requires 
arbitration  in  accordance  with  the  terms  of 
the  policy  and  names  an  arbitrator,  no  ac- 
tion will  lie  against  the  company  until  such 
arbitration  shall  be  had  or  shall  have  failed 
through  the  misconduct  of  the  company.  (3) 
The  notice  from  the  company  to  the  assured 
that  arbitration  is  required  by  it  and  the 
nomination  by  the  company  of  an  arbitrator 
as  disclosed  by  the  evidence  was  seasonable." 
The  court  granted  the  third  of  these  requests 
but  refused  the  first  and   second  requests, 
and  the  defendant  excepted.     The  jury  re- 
turned a  verdict  for  the  plaintiff  for  $960.- 
83,  and  the  case  is  now  before  us  on  the  de- 
fendant's petition  for  a  new  trial  upon  the 
grounds  of  the  refusal  of  the  presiding  jus- 
tice to  direct  a  verdict  for  the  defendant, 
and  his  refusal  to  direct  and  charge  the  jury 
in  accordance  with  the  first  and  second  re- 
quests above  quoted. 

It  is  well  settled,  both  in  this  country  and 
in  England,  that  a  stipulation  in  a  contract 
providing  that  all  controversies  and  disputes 
whidh  may  subsequently  arise  between  the 


he  may  act  in  such  a  partial  manner,  or 
HO  manifestly  in  the  interest  of  the  party 
appointing  him,  that  it  may  become  a  ques- 
tion of  fact  whether  he  conducts  himself  as 
an  agent  to  such  an  extent  that  the  party 
to  whom  he  owe,s  his  appointment  shall  be 
held  responsible  for  his  acts.  And  if  the 
arbitrator  selected  by  the  company  does  so 
conduct  himself,  the  company  will  be  held 
responsible  for  such  conduct  on  his  part 
as  inures  to  its  benefit.  If  he  presents  an 
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agreement  as  to  the  damage  or  the  appoint- 
ment of  an  umpire  by  methods  which  show 
him  to  be  the  company's  agent  and  acting 
in  its  interest,  his  acts  will  be  regarded 
as  those  of  his  principal,  thus  visiting  the 
consequences  of  the  failure  of  arbitration 
on  the  one  who  caused  the  selection-  of 
such  an  arbitrator.  Niagara  F.  Ins.  Oo.  v. 
Bishop,  and  Fowble  v.  Phoenix  Ins.  Co. 
supra.  See  also  Bishop  v.  Agricultural  Ins, 
Co.  130  N.  Y.  488,  29  N.  E.  844. 
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parties  shall  be  settled  by  arbitration  is  in- 
valid because  its  effect  would  be  to  oust  the 
courts  of  their  jurisdiction.  It  is,  however, 
equally  well  settled  that,  if  the  arbitration 
agreonent  relates  only  to  some  preliminary' 
matter,  such  as  the  ascertainment  and  de- 
termination of  the  amount  of  damages  to 
be  reeoyered,  and  does  not  apply  to  the  whole 
question  of  liability,  such  an  agreement  pro- 
riding  a  reasonable  and  definite  method  for 
choosing  arbitrators  is  valid  and  enforceable. 
Hamilton  v.  Liverpool  i:  L.  &  6.  Ins.  Co. 
136  U.  S.  242,  34  L.  ed.  419,  10  Sup.  Ct.  Rep. 
94.5:  Scott  v.  Aver>\  5  H.  L.  Cas.  811 ;  Chip- 
pewa Liumber  Co.  v.  Phenix  Ins.  Co.  80  Mich. 
116,  44  N.  W.  1055;  Fisher  v.  Merchants' 
Ins.  Co.  95  Me.  486,  85  Am.  St.  Rep.  428, 
50  AU.  282;  Wolff  v.  Liverpool  &  L.  &  G. 
Ins.  Oo.  50  N,  J.  L.  453,  14  AU.  561;  Levfne 
V.  Lancashire  Ins.  Co.  66  Minn.  138,  68  N. 
W.  855;  Seibel  v.  Lebanon  Mut.  Ins.  Co.  16 
T^nc.  L.  Rev.  356;  Westonhaver  Bros.  v. 
German  American  Ins.  Co.  113  Iowa,  726,  84 
N.  W.  717;  Viney  v.  Bignold,  L.  R.  20  Q. 
B.  Div.  172:  Delaware  &  H.  Canal  Co.  v. 
Pennsylvania  Coal  Co.  50  N.  Y.  250:  Reed  v. 
Washington  F.  &  M.  Lib.  Go.  13  Mass.  572, 
576:  Hall  v.  Norwalk  F.  Ins.  Oo.  57  Conn. 
105.  114..  17  Atl.  356.  See  also  Brown  v. 
Ro^er  Williams  Ins.  Co.  5  R.  I.  394,  401, 
402.  Furthermore,  the  policy  in  this  case 
was  in  the  standard  form  prescribed  by 
chapter  183,  p.  578,  of  the  General  Laws  of 
1896;  and,  even  if  the  validity  of  such  a 
stipulation  were  less  strongly  supported  by 
the  authorities,  it  could  not  well  be  argued 
that  a  contract  made  in  the  express  terms 
required  by  the  statute  was  void  as  against 
public  policy.  A  provision  in  a  contract  that 
preliminary  matters  about  which  differences 
may  arise  between  the  parties  shall  be  de- 
termined by  arbitration  may  go  to  the  ex- 
tent of  making  such  determination  a  condi- 
tion precedent  to  a  right  of  action  upon 
the  contract,  or  may  be  simply  a  collateral 
and  independent  agreement  which  will  not 
be  a  bar  to  an  action  on  the  principal  con- 
tract, but  would  be  a  basis  for  a  separate 
action  in  case  of  breach. 

In  Fisher  v.  Merchan-ts*  Ins.  Co.  95  Me. 
486,  85  Am.  St.  Rep.  428.  50  Atl.  282,  283, 
the  court  say**:  "The  general  principle  is,  as 
decided  in  Roper  v.  Ix^ndon,  1  El.  &  Kl.  825, 
that  such  a  condition  in  a  (!on tract  to  refer 
any  question  which  may  arise  out  of  the  con- 
tract will  be,  if  so  stated,  a  condition  prece- 
dent to  the  right  to  sue  on  the  contract;  but 
unless  the  condition  expressly  stipulates  that 
until  arbitration  had  no  action  shall  be 
brought,  its  performance  is  not  precedent  to 
the  right  to  sue  on  th^  contract.  .  .  . 
And  it  is  settled  beyond  controversy  that 
wlien  the  contract  provides  that  no  action 
upon  it  shall  be  maintained  until  after  such 
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,  an  award,  then  the  award  is  a  condition 
precedent  to  the  right  of  action.**  In  Ham- 
ilton T.  Liverpool  &  L.  &  G.  Ins.  Co.  136  U. 
S.  255,  34  L.  ed.  423,  10  Sup.  Ct.  Rep.  949, 
Mr.  Justice  Gray,  speaking  to  this  very 
point,  says :  ''Such  a  stipulation,  not  ousting 
the  jurisdiction  of  the  courts,  but  leaving  the 
general  question  of  liability  to  be  judicially 
determined,  and  simply  providing  a  reason- 
able method  of  estimating  and  ascertaining 
the  amount  of  the  loss,  is  unquestionably 
valid,  according  to  the  uniform  current  of 
authority  in  England  and  in  this  country. 
.  .  .  The  case  comes  within  the  general 
rule  long  ago  laid  down  by  this  court: 
'Where  the  parties,  in  iheir  contract,  fix  on 
a  certain  mode  by  which  the  amount  to  be 
paid  shall  be  ascertained,  as  in  the  present 
case,  the  party  that  seeks  an  enforcement  of 
the  agreement  must  show  that  he  has  done 
everything  on  his  part  which  could  be  done 
to  carry  it  into  effect.  He  cannot  compel 
the  payment  of  the  amount  claimed,  unless 
he  shall  proewe  the  kind  of  evidence  re- 
quired by  the  contract,  or  show  that  by  time 
or  accident  he  is  unable  to  do  so.'  United 
States  V.  Robeson,  9  Pet.  319,  327,  9  L.  ed. 
142,  145." 

In  the  contract  before  us  the  parties  have 
stipulated  that  ^'the  loss  shall  not  become 
payable  until  sixty  days  after  the  notice,  as- 
certainment, estimate,  and  satisfactory 
proof  of  the  loss  herein  required  have  been 
received  by  this  company,  including  an 
award  by  appraisers  when  appraisal  has 
been  required;'*  and  also  that  "no  suit  or 
action  on  this  policy,  for  the  recovery  of 
any  claim,  shall  be  sustainable  in  any  court 
of  law  or  equity  until  after  full  compli- 
ance by  the  insured  with  all  the  foregoing 
requirements."  These  provisions  clearly  con- 
stitute a  condition  precedent  to  the  right  of 
action.  Hamilton  v.  Liverpool  &  L.  &  G.  Ins. 
Co.  and  Fisher  v.  Merchants'  Ins.  Co. 
supra;  Hood  v.  Hartshorn,  100  Mass.  117,  1 
Am.  Rep.  89;  Reed  v.  Washington  F.  &  M. 
Ins.  Co.  supra;  Hutchinson  v.  Liverpool  & 
L.  &  G.  Ins.  Co.  153  Mass.  143,  10  L.R.A. 
558,  26  N.  E.  439 ;  Levine  v.  Lancashire  ins. 
Co.  and  Westenhaver  Bros.  v.  German  Amer- 
ican Ins.  Co.  supra.  A  valid  agreement, 
therefore,  having  been  made  by  the  parties, 
that,  in  case  of  loss  no  action  shall  be  sus- 
tainable until  the  amount  of  loss  has  been 
first  ascertained  in  the  manner  provided  in 
the  polic>',  the  question  arises  whether  the 
attempted  arbitration,  which  it  is  admitted 
failed  without  the  fault  of  the  defendant, 
wart  such  a  compliance  with  the  contract  as 
will  permit  the  plaintiff  to  maintain  this 
action,  which  is  brought  to  recover,  not  the 
award  contemplated  by  the  contract,  but 
such  loss  or  damage  as  he  has  sustained  ir- 
respective of  the  award.    We  think  that  it 
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clearly  is  not.  If  the  arbitration  had  failed 
through  the  fault  of  the  defendant,  the  case 
would  be  different.  There  is,  however,  no 
allegation  that  the  defendant  was  at  fault 
in  the  matter,  or  that  arbitration  had  be- 
come imposbible.  This  very  question  was 
decided  in  Fisher  v.  Merchants'  Ins.  Ck>.  95 
Me.  486,  85  Am.  St.  Rep.  428,  50  Atl.  282, 
in  which  the  court  said  (page  491,  Am. 
St.  Rep.  page  431,  Atl.  page  284)  :  "A 
determination  by  arbitration  of  the  amount 
of  loss  having  been  especially  made  by 
the  parties  a  condition  precedent  to  any 
right  of  action  for  recovery  of  damages 
for  the  loss,  it  was  incumbent  upon  the 
plaintiff  to  prove  performance  or  a  valid 
excuse  lOr  nonperformance.  An  ineffectual 
attempt  to  perform  is  not  a  compliance  with 
such  a  condition  in  a  contract,  when  no  rea- 
son is  shown  why  there  should  not  have  been 
full  performance.  If  the  award  of  the  ar- 
bitrators was  invalid,  as  claimed  by  the 
plaintiff,  for  the  reasons  set  out  in  the 
amended  declaration,  it  was  the  duty  of  the 
plaintiff  to  seek  a  new  determination  of 
the  amount  of  his  loss  in  the  manner  pro- 
vided by  the  contract.  The  action  in  such 
a  case  is  upon  the  policy,  but  the  damages 
recoverable  are  such  as  have  been  previous- 
ly ascertained  and  determined  by  the  ar- 
bitrators, unless  the  plaintiff  shows  some 
sufficient  reason  why  such  a  determination 
could  not  have  been  obtained.  Ck>nsequent- 
ly  there  can  be  no  action  until  performance 
of  the  condition  or  excuse  shown  for  non- 
performance ;  and  it  is  not  sufficient  to  show 
an  award  which  the  plaintiff  repudiates, 
and  is  not  willing  to  be  bound  by."  The 
same  question  was  decided  in  Levine  v. 
Lancashire  Ins.  Co.  supra,  in  which  it  was 
said  (page  149  of  66  Minn.,  page  860  of 
68  N.  W.)  :  "The  law  also,  undoubtedly,  is 
that,  under  such  a  provision,  if  an  award  be 
set  aside  for  misconduct  of  the  arbitrators 
not  participated  in  or  caused  by  the  insurer, 
the  agreement  for  an  appraisement  still  re- 
mains in  force,  and  a  new  appraisement, 
imless  it  had  become  impossible,  would  still 
be  a  condition  precedent  to  a  right  of  action 
on  the  policy,  unless  waived."  In  Westen- 
haver  Bros.  v.  German  American  Ins.  Co. 
113  Iowa,  726,  84  N.  W.  717,  the  court  said 
(page  733,  N.  W.  page  720)  :  "Ascertain- 
ment of  the  amount  of  loss  by  appraisement 
was  a  condition  precedent  to  a  right  of  ac- 
tion; and,  if  the  appraisers  selected  failed 
to  agree  on  a  third,  this  does  not  in  itself 
justify  a  suit  for  the  amount  of  the  loss. 
In  the  absence  of  bad  faith  or  acts  intended 
to  defeat  arbitration  on  the  part  of  the  in- 
surer, the  plaintiff  must  propose  the  selec- 
tion of  other  arbitrators,  to  the  end  that 
an  award  may  be  agreed  upon  and  the  basis 
for  action  determined."  To  the  same  effect 
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are  Carroll  v.  Girard  F.  Ins.  Co.  72  Cal. 
297,  13  Pac.  863;  Hood  v.  Hartshorn,  su- 
pra; Thorndike  v.  Wells  Memorial  Asso. 
146  Mass.  619,  16  N.  E.  747;  and  Daven- 
port V.  Long  Island  Ins.  Co.  10  Daly,  635. 

The  cases  relied  on  by  the  }»>aitttiff  do  not 
support  his  contention.  Those  which  are 
in  point  clearly  recognize  the  distinction  be- 
tween a  collateral  and  independent  provi- 
sion for  arbitration  and  one  which  makes  an 
award  a  condition  precedent  to  the  right  of 
maintaining  an  action  upon  the  contract. 
In  Pepin  v.  Soci^t^  St  Jean  Baptiste,  23  R. 
I.  84,  91  Am.  St.  Rep.  620,  49  AU.  387,  the 
by-law  under  consideration  required  every 
contestation  between  the  society  and  a  mem- 
ber to  be  referred  to  a  committee  whose  de- 
cision should  be  final.  Such  a  contract  is 
clearly  invalid  as  ousting  the  courts  of  their 
jurisdiction,  and  was  so  held.  In  Stephen- 
son V.  Piscataqua  F.  &  M.  Ins.  Co.  54  Me. 
55,  the  court  clearly  recognized  the  dis- 
tinction made  by  the  authorities,  saying 
(page  70) :  "While  parties  may  impose 
as  a  condition  precedent  to  application  to 
the  courts  that  they  shall  first  have  settled 
the  amoimt  to  be  recovered  by  an  agreed 
mode,  they  cannot  entirely  close  the  ac- 
cess to  the  courts  of  law."  Chippewa 
Lumber  Co.  v.  Phenix  Ins.  Co.  is  clearly 
in  point,  and  supports  our  conclusion. 
We  have  cited  it,  supra.  In  passing  up- 
on an  arbitration  provision,  substantial- 
ly like  the  one  in  the  case  at  bar,  the 
court  says  (page  121  of  80  Mich.,  page 
1056  of  44  N.  W.)  :  "Plaintiff  and  defend- 
ant deliberately  agreed  to  this  method  of 
ascertaining  the  damages.  .  .  .  They 
deliberately  provided  a  penalty  for  failur(> 
to  comply  with  this  obligation.  If  plaintiff 
refused  compliance,  then  it  could  not  bring 
suit.  If  defendant  refused  compliance,  then 
suit  could  be  brought  against  it  immediate- 
ly. We  hold  the  agreement  reasonable  and 
legal.  It  is  sustained  by  the  clear  weight  of 
authority."  In  Liverpool,  L.  &  G.  Ins.  Co. 
V.  Creighton,  51  Ga.  95,  the  court,  speaking 
of  such  a  stipulation,  says  (page  110)  it 
does  not  bar  the  insured  of  his  right  of  ac- 
tion without  such  reference,  "unless  tho 
stipulation  amounts  to  a  condition  preced- 
ent to  his  right  to  resort  to  the  courts,  or 
makes  such  submission  the  only  mode  by 
which  the  amount  of  damage  is  to  be  as- 
certained, or  by  which  the  liability  of  the 
company  can  be  fixed.  Either  of  these 
two  latter  provisions  would,  at  last,  be 
equivalent  to  making  the  submission  a  con- 
dition to  be  performed  before  suit"  In  Reed 
▼.  Washington.  F.  &  M.  Ins.  Co.  auprtt,  the 
court  says  of  the  provision  in  the  policy  be- 
fore it  (pages  576,  577,  of  138  Mass.) :  "And 
it  is  simply  an  agreement  to  refer  that  mat- 
ter to  arbitration,  without  any  agreement  by 
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tiie  pUintiff  not  to  sue.  There  U  nothing 
to  bring  it  within  any  of  the  cases  in  which 
a  proviaion  to  refer  has  been  held  to  be  a 
condition,  such  as  Scott  v.  Avery  .  .  . 
in  EngUuidy  and  Hood  v.  Hartshorn,  uhi 
supra,  in  this  commonwealth."  In  Mutual 
F.  Ins.  Co.  y.  Alvord  (9  C.  C.  A.  623,  21 
U.  S.  App.  228,  61  Fed.  752)  the  court  says 
<9  a  C.  A.  626,  21  U,  S.  App.  228,  61  Fed. 
755) :  ''It  is  undoubtedly  true  that  a  policy 
of  insurance  may  contain  a  valid  provision 
which  prohibits  the  insured  from  main- 
taining an  action  until  the  amount  of  loss 
shall  have  been  first  submitted  to  arbitra- 
tion, and  an  award  shall  have  been  made. 
In  sneh  a  case  the  determination  of  the 

.  amount  by  arbitration  is  recognized  as  a 
condition  precedent  to  the  right  .  .  . 
to  bring  suit.  .  .  .  But,  in  order  to  make 
each  award  a  condition  precedent  to  the 
right  of  maintaining  suit,  it  must  be  so 
expressed  in  the  policy  or  necessarily  im- 
plied from  its  terms.  A  mere  prtmsion  in 
the  policy  that  the  amount  to  be  paid,  in 
case  of  disagreement,  shall  be  submitted  to 
arbitration,  does  not  prevent  the  insured 
from  maintaining  an  action,  unlesF  the  poli- 
cy further  provides  that  no  action  shall  be 
maintained  until  after  award.  •  .  • 
There  is  nothing  in  the  terms  of  this  policy 
which  expressly  or  by  implication  forbids 
the  insured  from  bringing  suit  until  after 
the  amount  of  loss  has  been  submitted  to 
arbitration  and  an  award  has  been  made, 
and  therefore  we  must  consider  the  provi- 
sions in  the  policy  relating  to  this  subject 
as  constituting  a  collateiul  and  independent 
agreement,  and  not  one  which  was  a  condi- 
tion precedent  to  the  right  of  maintaining 
an  action." 

The  plaintiff  argues  that,  in  accordance 
with  the  general  rule,  the  agreement  is 
revocable  at  any  time  before  an  award  is 
made.  That,  however,  does  not  help  the 
plaintiff.  A  revocation  of  the  authority  of 
the  arbitrators  would  only  stop  the  pro- 
ceedings under  that  arbitration.  The  pro- 
vision of  the  policy  requiring  an  award  as 
a  condition  precedent  to  a  right  of  action 
would  still  be  in  force.  The  revocation, 
therefore,  would  only  make  it  necessary  to 
begin  the  arbitration  anew*  An  award  by 
arbitration  having  been  made  by  the  policy 
a  condition  precedent  to  the  right  of  action, 
it  was  incumbent  on  the  plaintiff  to  allege 
snd  prove  such  award;  or,  if  the  award 
was  invalid,  then  to  allege  and  prove  either 
that  the  amount  of  loss  had  been  determined 
by  other  arbitrators  selected  according  to 
Uie  provisions  of  the  policy,  or  that  for  some 
valid  reason  sudi  determination  had  become 
unnecessary  or  impossible. 

'  The  request  that  a  verdict  be  directed  for 
the  defendant  should  have  been  granted. 
4LJUL(NJS.) 


And  when  the  case  was  given  to  the  jury 
the  instructions  requested  should  have  been 
given. 

Defendant's  exceptions  sustained.  Peti- 
tion for  new  trial  granted.  Case  remitted 
to  the  Superior  Court,  with  direction  to  en- 
ter judgment  for  the  defendant. 

Petition  for  modification  of  decree  de- 
nied. 


SOUTH  DAKOTA  SUPREME  COURT. 
JOSEPH  REMILLIARD,  Appt., 

V. 

GEORGE  AUTHIER,  Respt. 

(—  s.  D.  — ,  105  N.  W.  626.) 

Judgment — ejectment— conclusiveness. 

A  claim  of  one  as  heir  at  law  to 
real  estate  is  cut  off  by  a  judgment  against 
him  in  an  action  to  quiet  title,  in  which 
the  title  is  put  in  issue,  and  he  might  have 
presented  such  claim  but  did  not. 

(November  20,   1905.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Union  County  in 
defendant's  favor  in  an  action  brought  to 
quiet  title  to  an  interest  in  land.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Winsor  &  McNaughton,  for  ap- 
pellant: 
To   constitute   an  estoppel   by  a   former 


Case  Note. — Conclusiveness  of  judgment 
in  actions  of  the  nature  of  ejectment,  as 
to  claim  of  title,  previously  acquired,  not 
in  issue. — ^An  understanding  of  the  nature 
and  evolution  of  the  common-law  action  of 
ejertment,  so  essential  to  the  proper  com- 
prehension of  questions  relating  both  to 
the  original  action  and  to  modern  substi- 
tutes therefor,  is  nowhere  more  necessary 
than  to  explain  the  varying  views  taken  of 
the  question  above  stated.  Originally  an 
action  in  the  nature  of  trespass,  brought 
by  a  lessee  to  recover  damages  for  an  ouster, 
it  later  became  a  means  of  recovering  the 
possession  also,  the  courts  of  law  following 
the  lead  of  equitv  in  aiding  to  reinstate  a 
successful  plaintiff.  It  was  thus  at  its 
inception  purely  a  possessory  action,  the 
mode  provided  by  the  common  law  for  try* 
ing  the  title  being  by  writ  of  right.  But, 
as  the  defendant  usually  set  up  an  adverse 
claim  of  title,  the  plaintiff,  whose  prima 
facie  case  consisted  in  proving  his  lease 
and  ouster,  was  also  obliged  to  show  his 
lessor's  title,  and  by  this  means  the  ques- 
tion of  title  became  involved,  though  only 
as  incidental  to  the  ifiain  question,  the 
right  of  possession.  It  being  at  once  per- 
ceived that  this  indirect  mode  of  deter- 
mining the  title  had  several  advantages  over 
the  direct  mode,  it  became  the  practice  for 
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(udgmeut,  Uie  precise  point  which  is  to  con- 
ytitute  the  estoppel  must  be  put  in  issue 
and  decided. 

Smith  V.  Sherwood,  4  Ck>nn.  276,  10  Am. 
Dec.  143;  Abbe  v.  Goodwin,  7  Conn.  377; 
Howard  v.  Kimball,  65  Me.  308;  Eastman 
V.  Symonds,  108  Mass.  567;  Watts  v. 
Watte,  160  Mass.  464,  23  L.  R.  A.  187, 
B9  Am.  St.  Rep.  509,  36  N.  E.  479;  1  Van 
Fleet,  Former  Adjudication,  p.  512;  Crom- 
well V.  Sac  County,  94  U.  S.  351,  24  L.  ed. 
195. 

Mr.  J.  A.  Miller  also  for  appellant. 

Messrs.  Ericson  &  Stickney,  for  respond- 
ent: 

Any  claim  or  demand  is  barred  by  the 
/ormer  recovery,  which  ought  to  have  been 
included  in  the  first  suit. 


2  Black,  Judgm.  725;  11  Am.  <L  Eng.  Knc. 
Law,  p.  390;  Secor  v.  Sturgis,  16  N.  Y.  554; 
Nathans  v.  Hope,  77  N.  Y.  420. 

Corson,  P.  J.,  delivered  the  opinion  of 
the    court : 

This  was  an  action  to  quiet  title  to  a 
one-fifth  interest  in  a  quarter  section  of 
land  situated  in.  Union  county.  The  case 
was  tried  to  the  court  without  a  jury,  and, 
findings  and  judgment  being  in  favor  of 
the  defendant,  the  plaintiff  has  appealed. 

The  plaintiff  seeks  a  reversal  upon  two 
grounds:  (1)  That  the  court  erred  in  ad- 
mitting in  evidence  the  record  of  a  cer- 
tain deed  purporting  to  be  executed  by 
the  father  and  mother  of  the  appellant  to  . 
Peter  Remilliard,  on  the  ground  that  the 


an  adverse  claimant  to  enter  upon  the  land 
and  execute  a  lea.se  to  a  friend,  who  was 
given  technical  possession.  The  real  occu- 
pant continuing  during  this  time  upon  the 
premises,  a  technical  ouster  of  the  lessee 
took  place  at  once,  and  the  action  wa^  there- 
upon instituted  in  the  .name  of  the  friend, 
tut  really  on  behalf  of  the  claimant.  At 
this  stage  in  the  development  of  the  action, 
the  person  in  actual  possession  was  made 
defendant.  To  correct  an  nbu»e  which 
crept  in,  though  having  the  lessee  dispos- 
sessed by  a  second  friend,  who  was  made  de- 
fendant, whereby  the  proceeding  was  con- 
cealed from  the  actual  occupant,  a  rule  was 
adopted  requiring  the  nominal  defendant,  or 
casual  ejector,  as  he  was  called,  to  give  no- 
tice of  the  action  to  such  occupant.  This 
opened  a  way  by  whicli  the  trouble  of  going 
through  the  formalities  above  described  was 
aVoided,  the  means  employed  being  known  as 
the  "consent  rule."  The  casual  ejector  be- 
ing the  defendant,  the  real  party  in  in- 
terest was  admitted  to  defend  on  condition 
that  he  admit  the  entr>%  lease,  and  oustt^r. 
And  so  it  came  about  that  what  was  origi- 
nally the  main  issue  was  always  admitted, 
and  what  was  origfinally  incidental  became 
the  real   point  litigated. 

At  comimon  law,  a  judgment  in  ejectment 
was  not  regarded  as  conclusive;  and  to  ex- 
plain this  three  theories  have  been  advanced. 
Perhaps  the  most  commonly  accepted  one  is 
that  stated  in  Miles  v.  Caldwell,  2  Wall. 
35.  17  L.  ed.  7'55,  quoted  in  Kkmelliabd  v. 
Althieb,  vie.j  the  fictitious  character  of 
the  action.  Another,  mentioned  in  the  same 
case,  is  the  peculiar  sanctity  of  the  title  to 
land  accorded  by  the  common  law.  so  that 
it  might  not  be*  settled  by  one  trial.  This 
theorv',  however,  is  not  consistent  with  the 
fact  that  an  action  by  writ  of  right,  for  the 
express  purpose  of  determining  title,  did 
settle  it  conclusively.  The  third  theoiy, 
which  seems  preferable  because  explaining 
the  iiiconclusiveness  of  the  action  before 
it  acquired  its  fictitious  character,  is  that 
advanced  in  Caperton  v.  Schmidt.  2(>  C^al. 
479,  85  Am.  Dec.  187,  that,  the  title  being 
only  collaterally  or  incidentally  in  issue, 
he  judgment  could  not  operate  as  a  bur. 
T..R.A.(N.S.) 


In  the  statutory  actions  which  have  gen- 
erally f^uperseded  the  common-law  action  of 
ejectment,  the  effect  of  the  judgment  is 
usuaJly  prescribed,  but  in  the  absence  of 
a  special  provision,  such  as  that  of  New 
York,  that  the  judgment  shall  be  conclusive 
only  as  to  the  title  established,  or  one 
clearly  indicating  a  legislative  intent  to 
have  such  judgment  conclude  all  further 
controversy  as  to  claims  then  existing,  the 
solution  of  the  question  of  the  conclusive- 
ness of  the  judgment  on  a  party's  title  not 
in  issue  depends  upon  the  same  consider- 
ations, both  where  the  conclusiveness  of  the 
judgment  generally  is  the  subject  of  stat- 
utory regulation,  and  where  it  is  not  pre- 
scribed. 

It  is  apparent  that,  in  order  to  preclude 
the  assertion  of  a  different  title,  the  judg- 
ment mus-t  be  given  effect  as  a  bar,  since 
it  cannot  operate  ns  nn  estoppel  as  to  a 
point  not  in  issue;  and  that,  in  order  to 
operate  as  a  bar,  the  subject-matter  of  the 
second  action  must  be  such  aa  might  have 
been  litigated  in  the  first.  It  therefore 
follows  tiiat  the  determination  of  the  ques- 
tion under  discussion  depends  upon  the 
view  to  be  taken  of  the  basis  of  the  action 
itself,  upon  whether  the  real  issue  is  as 
to  the  ownership,  or  as  to  the  comparative 
strength  of  the  respective  claims  set  up. 
The  query  is.  Is  the  purpose  of  the  form 
of  action  provided,  the  determination  of  the 
ownership,  or  to  test  the  right  to  posses- 
sion? .\nd  consequently  decisions  to  the 
eff<?ct  that  a  party  to  other  actions  relating 
the  real  property,  such  as  partition  suits, 
or  actions  to  quiet  title,  mitst  set  up  as 
many  claims  of  title  as  he  has,  cannot  be 
regarded  as  authoritative, — a  distinction 
which  the  text  writers  appear  to  have  over- 
looked. The  varying  views  on  the  conclusive- 
ness of  judgments  in  ejectment  generally 
may,  then,  be  explained  by  the  extent  to 
which  the  various  courts  and  legislatures 
have  discarded  the  idea  of  ejectment  as  a 
po.ssessorj'  action. 

With  these  preliminary  observations,  let- 
us  turn  to  the  rases  bearing  upon  the  ques- 
tion in  hand,   which,   it  is  submitted,  will 
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deed  purported  to  convey  the  homestead, 
and  that  the  notary's  certificate  of  ac- 
knowledgment of  the  mother  was  insuffi- 
cient to  entitle  the  deed  to  record,  and 
hence  the  record  of  said  deed  was  inadmis- 
Bihle  as  evidence;  (2)  that  the  court's 
conclusion  that  the  judgment  in  the  prior 
case  was  a  har  to  the  present  action  was 
erroneous.  The  complaint  of  the  plaintiff 
is  in  the  usual  form.  The  defendant,  in 
bis  answer,  denies  the  title  of  the  plaintiff 
to  the  property,  and  as  a  third  defense 
pleads  a  former  adjudication  of  the  cir- 
cuit eourt  of  Union  county  as  a  bar  to  the 
action.  Several  other  defenses  are  pleaded 
by  the  defendant,  hut  in  the  view  we  take 
<if  the  ease  it  will  only  be  necessary  to 
consider  and  discuss  the  third  defenno  above 


referred  to.  The  court  practically  found 
all  of  the  issues  raised  by  the  pleadings  in 
favor  of  the  defendant,  and  its  findings  up- 
on the  third  defense  above  referred  to  is  as 
follows:  ''That  on  April  18,  1892,  the 
plaintiff  herein  commenced  an  action  in 
this  court  against  the  defendant  herein  and 
against  Julia  Chausnee  and  Ezilda  Remit - 
Hard  as  defendants  to  set  aside  and  to  harti 
adjudged  as  void  and  of  no  effect  the  deed 
made  and  executed  by  the  said  Ezilda  Re- 
milliard  to  this  defendant  on  November  18, 
1891,  and  recorded  in  book  15  of  Deeds,  on 
page  441,  referred  to  in  finding  No.  i7, 
und  claimed  in  said  action  that  plaintiff 
was  the  ownier  of  and  entitled  to  the  pos- 
session of  the  premises  in  the  first  finding 
herein  described,  and  alleging  that  the  de- 


be  found  for  the  most  part  to  substantiate 
the  foregoing  views. 

Among  those  which  support,  or  which 
tend  to  support,  the  conclusiveness  of  the 
judgment  as  to  all  existing  claims  /of  title 
whether  litigated  or  not,  is  Sherman  v. 
Dilley,  3  Nev.  21,  cited  in  the  case  in  hand. 
This  was  an  action  to  obtain  an  injunction 
restraining  the  defendant  from  diverting  a 
certain  stream  of  water  from  premises 
claimed  by  the  plaintiff.  The  report  of  the 
case  does  not  snow  that  a  different  claim 
of  title  YTAR  relied  on  than  was  imx>lved  in 
an  action  of  ejectment  to  recover  possession 
of  the  premises  from  which  the  water  was 
diverted,  the  judgment  in  which  was  given 
in  evidence  as  an  estoppel.  The  instruction 
given  by  the  court,  however,  that  'the  judg- 
ment read  in  evidence  in  this  case  by  the 
plaintiff  is  a  bar  to  any  right  which  the 
defendant  might  or  did  have,  or  might  have 
proved,  at  the  time  of  the  trial  in  which 
said  judgment  was  rendered,"  is  broad 
enough  to  raise  the  quention.  The  approval 
of  this  instruction  seems  to  be  based  on 
the  idea  that  the  ownership,  rather  than 
the  right  of  possession,  is  the  real  i»sue 
in  an  ejectment  action.  The  court  says: 
"Under  our  practice,  the  real  parties  in 
interest  are  made  plaintiffs  and  defendants; 
and.  as  is  usual  under  the  new  forms  the 
real  o^vnership  or  title  is  put  in  issue,  there 
is  perhaps  no  reason  why  a  judgment  upon 
Mich  p]«iding6  could  not  ojierate  by  way 
of  estoppel.  If  the  plaintiff  pleads  owner- 
•<hip  or  title  in  fee  in  himself,  and  issue 
1^4  taken  upon  that  question  and  found 
againf«t  him.  we  can  sec  no  reason  why  the 
record  should  not  operate  as  an  estoppel  to 
any  title  existing  in  the  same  party  at  the 
time   of   the   first   trial." 

In  Mann  v.  Rogers,  3o  Cal.  316,  it  is 
said:  "A  judgment  in  ejectment  is  not 
oonchi^ive.  except  as  against  defenses  ac- 
tnally  made  or  legal  deifenses  which  might 
have'  been '  made  on  the  trial."  This  lan- 
guage, however,  was  used  with  reference  to 
the  right  of  the  party  to  rely  on  subsequent- 
ly acquired  title,  and  should,  perhaps,  be 
regarded  only  as  applicable  to  such  a  state 
ef  facts. 
4L.R.A.(N.a> 


The  decision  in  Elizabethport  Cordage  Co. 
V.  Whitlock,  37  Fla.  190,  20  So.  255,  that 
a  prior  judgment  in  ejectment  must  be  held 
to  be  an  adjudication  in  favor  of  the  plain- 
tiff therein  against  whatever  title  the  de- 
fendant had  or  held,  or  could  have  set  up 
or  asserted,  at  the  time  of  the  trial, 
whether  he  brought  such  titles  for\%'ard  at 
the  trial  or  not,  is  grounded  upon  a  stat^ 
ute  expressly  declaring  the  plea  of  "not 
guilty,'*  put  in  by  the  defendant,  to  have 
the  effect  of  putting  in  is^^ue  tlie  title  of 
the  land  in  controversy. 

In  Hen  tig  v.  Redden.  46  Kan.  231,  26 
Am.  St.  Rep.  91,  26  Pac.  701,  a  judgment 
in  ejectment  was  held  to  preclude  an  un- 
successful defendant  from  setting  up  an- 
other claim  of  title  acquired  during  the 
pendency  of  the  former  action,  in  a  subse- 
quent action  to  quiet  title  to  the  locua  in 
quo,  on  the  ground  that,  under  the  pro- 
visions of  the  Civil  Code,  an  action  in  the 
nature  of  ejectment  settles  the  title  be- 
tween the  parties  in  favor  of  the  one  re- 
covering the  judgment. 

In  Freeman  v.  McAninoh,  87  Tex.  132,  47 
Am.  St.  Rep.  79,  27  S.  W.  97,  a  judgment 
in  an  action  of  trespass  to  try  title  was  held 
to  preclude  the  unsucxjcssful  party  from 
subsequently  asserting  a  title  acquired  dur- 
ing the  pendency  of  the  former  action,  the 
ismie  presented  by  the  pleadings  and  deter- 
mined by  the  judgment  in  such  action  be- 
ing one  of  title. 

What  is  said  in  Caperton  v.  Schmidt, 
Hupra,  in  which  the  question  involved  is 
the  eff€»ct  of  a  judgment  in  ejectment  on  the 
right  to  bring  an  action  based  on  a  claim 
of  title  subsequently  acquired,  quoted  in 
the  case  in  hand,  with  regard  to  the  con- 
clusiveness of  a  judgment  in  ejectment, 
seems  to  be  based  on  the  view  that  the  ac- 
tion puts  the  title   in  issue. 

A  different  disposition  of  the  question 
under  discussiion  is  found  in  Treaster  v. 
Fleisher,  7  Watts  k  S.  138,  in  which  it  was 
said  regarding  an  instruction  that  the  ac- 
tion was  barred  by  two  previous  verdicts 
and  judgments  provided  the  land  in  contest 
were  the  same,  that  the  judge  should  have 
added,   provided   the   title   in    contest   also 
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fendant  in  this  action  had  no  estate,  right, 
or  interest  in  or  to  said  land.  That  in 
said  action  the  plaintiff  filed  notice  of 
Ua  pendens,  and  that  thereafter  the  defend- 
ant herein  and  the  said  Ezilda  Remilliard 
appeared  in  said  action  and  answered,  deny- 
ing that  plaintiff  had  any  right,  title,  or 
interest  in  or  to  said  land  or  any  portion 
thereof,  and  alleging  that  this  defendant, 
by  virtue  of  the  conveyances  hereinbefore 
referred  to  from  Ezilda  Remilliard  to 
George  Authier,  was  the  owner  of  said 
premises,  and  praying  ttiat  defendant's  ti- 
tle thereto  be  declared  good  and  valid. 
That  thereafter  said  cause  was  tried,  and 
on  the  10th  of  Augfust,  1892,  a  decree  was 
•  :i(lc'  and  entered  by  the  court  adjudging 
that  Ezilda  Remilliard,  on  November  18, 
1891,  at  the  time  of  her  conveyance  to  the 
defendant,  was  the  owner  in  fee  of  said 
premises,  and  that  this  defendant  was  the 
owner  in  fee  of  said  premises  and  was  en- 
titled to  the  possession  thereof;  and 
plaintiff's  action  was  thereby  dismissed. 
(20)  That  said  judgment  was  duly  entered, 
and  has  never  been  appealed  from,  reversed, 
modified,  or  set  aside." 

It  will  be  noticed  that  the  court  finds 
that  the  plaintiff  in  said  action,  who  is  also 
the  plaintiff  in  this  action,  claimed  therein 
that  he  was  the  o^vner  of  and  entitled  to 
the  possession  of  the  premises  described  in 
this  action,  and  alleged  that  the  defendant 
in  this  action  had  no  estate,  right,  title,  or 
interest  in  or  to  said  land,  and  that  the  de- 1 


fendant  herein  and  the  said  Eadlda  Remil- 
liard appeared  in  said  action  and  answered, 
denying  that  plaintiff  had  any  nght,  tiUe, 
or  interest  in  or  to  said  land  or  any  portion 
thereof,  and  alleging  that  the  defendant, 
by  virtue  of  the  oonveyanee  herein  from 
Ezilda  Remilliard  to  him,  waa  the  owner 
of  the  said  premises,  and  praying  defend- 
ant's title  thereto  be  adjudged  valid;  and 
that  a  decree  was  thereafter  entered  l^  the 
court  adjudging  that  the  defendant  was  the 
owner  in  fee  of  the  said  premises,  and  that 
the  defendant  was  entitled  to  the  possession 
thereof,  and  that  plaintiff's  action  be  dis- 
missed; and  that  said  judgment  of  dismis- 
sal was  duly  entered,  and  has  never  been 
appealed  from,  modified,  reversed,  or  set 
aside.  It  will  thus  be  seen  that  the  title 
of  plaintiff  to  the  premises  was  adjudged 
invalid  and  his  action  dismissed,  and  that 
the  defendant  was  adjudged  the  owner  in 
fee  of  the  said  premises,  and  was  entitled 
to  the  possession  thereof.  The  plaintiff  in 
the  present  action  now  claims  title  to  one 
fifth  of  the  same  property  as  heir  at  law 
of  his  father  and  mother,  both  of  whom  died 
prior  to  1891,  and  does  not  now  claim  any 
title  to  the  said  property  acquired  subse- 
quently to  the  commencement  of  the  ac- 
tion in  which  the  former  judgment  was  ren- 
dered. We  are  of  the  opinion,  therefore, 
that  the  plaintiff  is  estopped  by  the  judg- 
ment in  the  former  action  from  claiming 
any  interest  in  the  land  in  this  action  as 
heir  at  law  of  his  father  or  mother.     His 


were  the  same.  Gibson,  Ch.  J.,  says:  "The 
statute  does  not  expressly  say  that  the  ver- 
dicts and  judgments  must  be  on  the  same 
title;  but  it  was  so  said  in  Mercer  v.  Wat- 
son, 1  Watts,  344,  and  the  principle  is, 
besides,  so  plain  that  an  authority  for  it 
would  not  be  given  were  it  not  at  hand, 
for  it  certainly  could  not  have  been  intended 
that  a  title  should  be  barred  by  adjudica- 
tion without  having  been  adjudicated."  The 
force  of  this  case  is  somewhat  weakened, 
however,  by  the  fact  that  the  title  relied  on 
could  not  have  beeen  set  up  in  one  of  the 
previous  actions,  thus  bringing  it  within  a 
qualification  presently  to  be  noted. 

In  Mercer.  V.  Watson,  1  Watts,  330,  above 
referred  to,  the  Pennsylvania  statute  de- 
claring that  "where  two  verdicts  shall  in 
any  writ  of  ejectment  between  the  same 
parties  be  given  in  succession  for  the  plain- 
tiff or  defendant,  and  judgment  be  rendered 
thereon,  no  new  ejectment  shall  be  brought," 
was  construed  as  not  barring  the  party 
from  bringing  a  new  action  of  ejeehnent 
for  the  same  land  upon  the  same  title 
until  after  two  decisions  should  be  had 
against  him  upon  a  full  view  and  consid- 
eration of  the  whole  of  his  case. 

Where  the  statute  provides  that  two  ver- 
dicts and  judgments  in  ejectment  between 
the  same  parties  and  their  privies  shall  be 
onclusive   upon    the   rights   of    possession! 
^.R.A.(N.S.) 


claimed  by  the  other,  two  verdicts  are  in- 
cidentally an  estoppel,  not  to  absolute 
rights,  but  to  further  remedies  enforcing 
possessory  rights,  and  hence  will  not  pre- 
clude the  assertion  of  a  claim  to  surplus 
moneys  arising  from  a  foreclosure  sale. 
Woolston's  Appeal,  51  Pa.  452.  Such  stat- 
ute, it  seems,  would  not  preclude  the  as- 
sertion of  another  claim  of  title. 

The  case  of  Brooke  v.  Gregg,  89  Md.  234, 
43  Atl.  SS,  in  holding  tiiat  a  plea  of  ret 
judicata  in  a  second  ejectment  action, 
which  tails  to  allege  that  said  judgment 
was  rendered  on  the  same  cause  of  action 
mentioned  in  the  plaintiff's  declaration,  and 
fails  to  set  forth  the  extent  of  the  plain- 
tiff's claim  in  the  former  case,  is  insuffi- 
cient, may,  perhaps,  be  regarded  as  bearing 
indirectly  on  the  question  in  hand. 

In  Missouri  a  judgment  in  ejectment  is 
not  regarded  as  conclusive,  even  as  to  the 
claim  of  title  directly  involved.  See  Slevin 
V.  Brown,  32  Mo.  176;  Holmes  v.  Garonde- 
let,  38  Mo.  591;  Foster  v.  Evans,  51  Mo. 
39;  Kimmel  v.  Benna,  70  Mo.  52;  Ekey  v. 
Inge,  87  Mo.  493;  Avery  v.  Fitzgerald,  94 
Mo.  207,  7  S.  W.  6;  St.  Louis  v.  Sohulen- 
burg  k  B.  Lunvber  Co.  98  Mo.  613,  12  S. 
W.  248.  The  reason  assigned  for  this  is 
that  the  repeal  of  the  statute  providing  that 
a  judgment  in  such  cases  should  be  a  bar 
is  regarded  as  equivalent  to  a  declaration 
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right  as  such  heir  at  law  was  fully  ad- 
judicated in  the  former  action,  for  the  rea- 
son that  a  party  seeking  to  recover  the 
possession  of  real  estate  or  quieting  his 
title  thereto,  where  his  title  is  in  issue  in 
an  action,  is  required  to  present  to  the 
court  in  such  action  all  claims  that  he  may 
have  to  the  property  from  any  source,  if 
he  have  such  title  at  the  time  of  the  com- 
mencement of  the  action,  and  all  such 
claims  presented  hy  him,  or  which  might 
have  been  presented  and  adjudicated  in  that 
action,  are  barred  by  the  judgment  entered 
therein. 

Mr.  Freeman,  in  his  work  on  Judgments 
(S  302),  says:  "Whenever,  in  an  action 
for  possession  of  realty,  the  question  of 
title  is  put  in  issue  by  the  pleadings,  the 
judgment  prima  facie  constitutes  an  es- 
toppel to  the  assertion  of  any  title  which 
existed  in  the  losing  party  at  the  time  of 
the  former  suit."  Mr.  Black,  in  his  work 
on  Judgments  (|  655),  says:  "In  other 
states  the  adoption  of  a  code  of  practice 
has  abolished  all  forms  of  action,  and  the 
modem  innominate  action  for  the  recovery 
of  realty  resembles  the  old  suit  in  ejectment 
only  in  respect  to  its  object.  The  action  be- 
ing brought  by  and  against  the  real  claim- 
ants, and  all  other  fictions  being  abolished, 
it  correlates  in  all  respects  with  the  purely 
personal  actions,  and,  as  a  necessary  conse- 
quence, the  judgment  has  the  character  of 
finality.  It  follows  that  in  all  these  states 
the  judgment  is  conclusive  Of  the  points  and 


questions  actually  litigated  and  determined, 
— ^that  is,  the  titles  put  in  issue  and  tried, 
and  the  right  of  possession, — and  will  bar 
any  subsequent  action  between  the  same 
parties  or  their  privies  for  the  same  land. 
The  decisions  show  that  this  is  now  the  set- 
tled rule  in  the  states  of  Vermont,  N^w 
York,  North  Carolina,  Creorgia,  Mississippi, 
Arkansas,  Kentucky,  Illinois,  Iowa,  Cali- 
fornia, Oregon,  [and]  Nevada,  .  •  •  and 
probably  in  some  others  not  here  enumerat- 
ed. The  modem  rule  is  therefore  correctly 
stated  in  the  following  language  by  the 
supreme  court  of  Illinois:  'A  judgment  at 
law,  whether  in  an  ejectment  suit  or  in 
some  other  form  of  action,  is  conclusive  on 
the  parties  upon  all  questions,  titles,  and 
rights  involved  in  the  litigation  and  passed 
upon  by  the  court,  which  the  court  had 
power  and  jurisdiction  to  hear  and  deter- 
mine, and  nothing  more;  and,  whenever 
the  same  questions,  or  the  same  rights  or 
titles,  are  again  drawn  in  issue,  whether  in 
a  court  of  equity  or  court  of  law,  between 
the  same  parties  or  their  privies,  the  pre- 
vious adjudication  must  be  regarded  as  con- 
clusive upon  them,  and  they  will  not  be  per- 
mitted to  open  up  the  controversy  again.' " 
Hawley  v.  Simons,  102  111.  115. 

This  question  was  very  fully  considered 
By  the  supreme  court  of  Nevada  in  Sherman 
V.  Dilley,  3  Nev.  21,  in  which  that  court 
held:  "When  the  pleadings  in  ejectment  put 
the  title  or  ownership  in  issue,  prima  facie, 
the  verdict  and  judgment  would  constitute 


that  such  judgment  is  not  a  bar  to  another 
action  (Slevin  v.  Brown,  supra),  and  it  is 
now  regarded  as  a  rule  of  real  property, 
not  to  be  disturbed  save  by  legislative  en- 
actment. Avery  v.  Fitzgerald,  and  St.  Louis 
V.  Schulenburg  &  B.  Lumber  Co.  aupra. 

Even  where  a  judgment  in  ejectment  ii 
regarded  as  conclusive  as  to  all  titles  then 
possessed  by  a  party,  the  mle  is  subject 
to  the  qualiAcation  that  the  titles  must  be 
»ucn  as  might  have  been  asserted. 

Thus,  an  equitable  title  which  could  not 
have  been  set  up  in  an  action  at  law  is 
not  concluded  by  a  judgment  in  ejectment. 
McCurry   v.   Robinson,  23  Ga.  321. 

Another  qualification  of  the  rule  occurs 
where,  by  reason  of  statutory  provision,  the 
■structure  of  the  pleadings,  or  the  form  of 
the  judgment,  the  right  of  possession  only 
is  determined. 

Thus,  where  a  declaration  does  not  set 
out  the  plaintiff's  estate  in  the  demanded 
premises  a  judgment  upon  submission  in  his 
favor  will  not  determine  any  question  of 
title.  Barber  v.  James,  21  R.  I.  279,  43 
AU.   101. 

A  judgment  upon  plaintiff's  failure  to 
prosecute,  finding  that  defendants  were 
lawfully  in  possession,"  does  not  preclude 
the  plaintiff  from  subsequently  asserting 
ownership  of  the  property.  Sanford  t.  King 
(8.  D.)  103  N.  W.  28k 
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A  judgment  for  a  defendant  who  neither 
pleaded  nor  proved  title  in  himself,  but 
stood  on  his  possession,  is  not  conclusive 
as  to  title.  King  v.  Townshend,  141  N.  T. 
358,  36  N.  E.  513. 

A  former  judgment  in  ejectment  in  which 
the  plaintiff  declared  merely  that  he  was 
"well  seised  and  possessed  of  the  premises" 
will  not  estop  the  defendant,  who  allowed 
jud^fment  to  be  taken  by  default,  from  sub- 
sequently setting  up  in  apother  action  a 
title  in  fee.  Bradford  v.  Bradford,  5  Conn. 
127. 

Where  a  statute  provides  that  a  plain- 
tiff in  ejectment  may  recover  upon  prior 
possession  alone,  a  judgment  is  not  neces- 
sarily conclusive  as  to  the  title  to  the  fee 
between  the  parties  to  the  suit.  Glover 
V.  Stamps,  73  Ga.  209,  64  Am.  Kep.  870. 

And  in  Parks  v.  Moore,  13  Vt.  183,  37 
Am.  Dec.  589,  it  is  held  that,  though  by 
statute  a  judgment  in  ejectment  is  con- 
clusive of  title,  the  prima  facie  effect  of 
such  judgment  may  be  qualified  by  showing 
by  parol  that  the  title  was  not  in  fact  liti- 
gated, or  by  showing  that  the  judgment  was 
against  the  plaintiff,  not  on  the  title,  but 
because  he  did  not  prove  that  the  defendant 
was  in  possession. 
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an  estoppel  to  the  assertion  of  any  title 
which  existed  in  the  party  at  the  time  of 
the  former  action."  The  court  in  its 
opinion  says:  ''Under  our  practice  the  real 
parties  in  interest  are  made  plaintiffs  and 
defendants,  and,  as  is  usual  under  the  new 
forms  the  real  ownership  or  title  is  put 
in  issue,  there  is,  perhaps,  no  reason  why  a 
judgment  upon  such  pleadings  ^should  not 
operate  by  way  of  estoppel.  If  the  plaintiff 
pleads  ownership  or  title  in  fee  in  himself, 
and  issue  is  taken  upon  that  question,  and 
found  against  him,  we  can  see  no  reason 
why  the  record  should  not  operate  as  an  es- 
toppel to  any  title  existing  in  the  same  par- 
ty at  the  time  of  the  first  trial.  .  .  . 
Therefore  the  same  reason  which  made  a 
judgment  in  a  writ  of  entry  or  assize  oper- 
ate as  a  bar  to  a  subsequent  action  of  the 
same  character  between  the  same  parties 
would  undoubtedly  make  a  judgment  in  our 
action  of  ejectment  operate  in  the  same  way. 
Hence,  we  conclude  that  a  judgment  in 
ejectment,  where  issue  is  taken  upon  the 
title  or  ownership,  will  operate  by  way  of 
estoppel  in  a  subsequent  action  between  the 
same  parties,  involving  the  same  subject- 
matter;  such  estoppel  being  confined  to 
the  rights  and  relations  of  the  parties  as 
they  existed  at  the  time  of  rendition  of  the 
judgment,  and  not  to  affect  subsequently 
acquired  rights  or  titles.  Caperton  v. 
Schmidt,  26  Cal.  479,  85  Am.  Dec.  187." 
In  Caperton  v.  Schmidt,  the  supreme  court 
of  that  state  held:  "A  judgment  rendered 
in  an  action  to  recover  the  possession  of 
real  estate,  under  our  system  of  pleading 
and  practice,  is,  as  to  all  matters  put  in 
issue  and  passed  on  in  the  action,  conclusive 
between  the  parties  and  their  privies,  and 
a  bar  in  another  action  between  the  parties 
or  their  privies,  where  the  same  matters 
are  directly  in  issue."  In  that  case,  after 
a  very  exhaustive  and  able  opinion  l)y  Mr. 
Justice  Sa^vyer,  he  concludes:  "Tf  a  party 
declares  upon  a  seisin  in  fee,  and  thus  puts 
his  title  in  issue,  and  chooses  to  rely  upon  a 
prior  possession  merely,  or  does  not  choose 
to  put  in  all  his  evidence  of  title,  or  is  un- 
able from  any  accident  to  get  it  in,  he  is 
in  no  worse  position  than  many  other  par- 
ties, who  for  any  reason  fail  in  personal 
actions  to  get  in  sufficient,  or  all  their 
evidence.  Prudent  counsel,  wliere.  from  any 
unforeseen  accident,  they  fail  to  make  as 
strong  a  case  as  the  facts  and  evidence  at- 
tainable should  enable  them  to  do,  and  they 
are  not  satisfied  of  the  sufljciency  of  their 
proofs,  will  submit  to  a  nonsuit,  or  in  a 
proper  case,  with  the  permission  of  the 
court,  withdraw  a  juror  and  l>egin  again. 
If  they  do  not,  they  cannot  complain  that 
the  judgment  against  them  in  the  action 
'  ''nld  be  followed  by  its  legitimate  conse- 
-A.(N.S.) 


quences."  That  court  in  the  subsequent 
case  of  Thrift  v.  Delaney,  69  Cal.  188,  10 
Pac.  475,  affirms  the  former  decision,  and 
holds:  ''A  judgment  in  an  action  to  re- 
cover the  possession  of  real  property  under 
the  Code  of  Civil  Procedure  is  oonclusive 
between  the  parties  and  their  privies  as  to 
all  matters  put  in  issue  and  passed  on  in 
the  action,  and  is  a  bar  to  another  action 
between  them  when  the  same  matters  are 
directly  in  issue.  The  bar  of  such  a  judg- 
ment is,  however,  limited  to  the  rights  of 
the  parties  as  they  existed  at  the  time  when 
it  was  rendered,  and  neither  the  parties 
nor  their  privies  are  precluded  from  show- 
ing in  a  subsequent  action  any  new  mat- 
ters occurring  after  its  rendition  which  give 
the  defeated  party  a  title  or  right  of  pos- 
session." 

The  question  as  to  the  conclusiveness  of 
a  judgment  as  an  estoppel  in  a  subsequent 
action  was  very  fully  considered  by  this 
court  in  the  case  of  Howard  v.  Huron,  5 
S.  D.  539,  26  L.  R.  A.  493,  59  N.  W.  833, 
and  on  a  rehearing  in  6  S.  D.  180,  26  L. 
R.  A.  498,  60  N.  W.  803,  and  in  the  latter 
case  this  court  held:  **A  judgment,  if  ren- 
dered upon  the  merits,  is  a  finality  as  to 
the  claim  or  demand  in  controversy,  con- 
cluding parties  and  those  in  privity  with 
them,  not  only  as  to  every  matter  which 
is  offered  to  sustain  or  defeat  the  claim  or 
demand,  but  as  to  any  other  admissible 
matter  which  might  have  been  offered  for 
that  purpose.'*  And  in  the  opinion  thin 
court  quoted  with  approval  from  the  opin- 
ion of  the  Supreme  Court  of  the  United 
States  in  Cromwell  v.  Sac  County,  94  U.  S. 
351,  24  lu  ed.  195,  in  which  the  distinction 
between  the  effect  of  judgment  as  a  bar 
or  estoppel  on  the -same  cause  of  action  and 
as  an  estoppel  or  bar  in  another  action  is 
thus  stated:  "In  considering  the  operation 
of  this  judgment,  it  should  be  borne  in  mind, 
as  stated  by  counsel,  that  there  is  a  differ- 
ence between  the  effect  of  a  judgment  as  a 
bar  or  estoppel  against  the  prosecution  of 
a  second  action  upon  the  same  claim  or  de- 
mand, and  its  effect  as  an  estoppel  in 
another  action  between  the  same  parties  up- 
on a  different  claim  or  cause  of  action.  In 
the  former  case  the  judgment,  if  renderwl 
upon  the  merits,  constitutes  an  absolute  bar 
to  a  subsequent  action.  It  is  a  finality  as 
to  the  claim  or  demand  in  controversy,  con- 
cluding parties  and  those  in  privity  with 
them,  not  only  as  to  every  matter  which 
was  offered  and  received  to  sustain  or  de- 
feat the  claim  or  demand,  but  as  to  any 
other  admissible  matter  \Vhich  might  have 
been  offered  for  that  purpose.  .  .  .  The 
language,  therefore,  which  is  so  often  used, 
that  a  judgment  estops,  not  only  as  to 
every  ground  of  recovei*y  or  def^ise  actual- 
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\y  presetted  in  the  action,  but  also  as  to 
every  ground  which  might  have  been  pre- 
sented, ia  Btrictlj  accurate,  when  applied 
to  the  demand  or  claim  in  oontroverey. 
Such  demand  or  claim,  having  passed  into 
judgment,  cannot  again  be  brought  into  lit- 
igation between  the  parties  in  proceedings 
at  law  upon  any  ground  whatever."  As 
was  stated  by  the  supreme  court  of  Nevada 
in  the  case  above  cited,  and  is  often  stated, 
at  common  law,  a  judgment  in  ejectment 
was  not  conclusive  as  an  estoppel  in  a  sub- 
sequent action,  but  the  reason  for  *that  rule 
is  thus  stated  by  the  Supreme  Court  of  the 
United  SUtes  in  Miles  v.  Caldwell,  2  Wall. 
35,  17  L.  ed.  765:  "One  reason  why  the 
verdict  cannot  be  made  conclusive  in  those 
cases  is  obviously  due  to  the  fictitious  char- 
acter of  the  action.  If  a  question  is  tried 
and  determined  betiiv^een  John  Doe,  plaintiff, 
and  A.  B.,  who  comes  in  and  is  substituted 
defendant  in  place  of  Richard  .Roe,  the 
casual  ejector,  it  is  plain  that  A.  B.  cannot 
plead  the  verdict  and  judgment  in  bar  of 
another  suit  brought  by  John  Den  against 
Richard  Fen,  though  the  demise  may  be 
laid  from  the  same  lessor,  for  there  is  no 
privity  between  John  Doe  and  John  Den. 
Hence,  technically,  an  estoppel  could  not  be 
successfully  pleaded  so  long  as  a  new  ficti- 
tious plaintiff  could  \)e  used.  It  was  this 
difficulty  of  enforcing  at  law  the  estoppel 
of  former  verdicts  and  judgments  in  eject- 
ment that  induced  courts  of  equity  (which, 
unrestrained  by  the  technicalty,  could  look 
past  the  nominal  parties  to  the  real  ones) 
to  interfere,  after  a  sufficient  number  of 
trials  had  taken  place,  to  determine  fairly 
the  validity  of  the  title;  and  by  injunc- 
tion, directed  to  the  unsuccessful  litigant, 
rompel  him  to  cease  from  harassing  his  op- 
ponent by  useless  litigation.  .  .  .  They, 
however,  did  concede  to  those  solemn  actions 
the  writ  of  right  and  the  writ  of  assize, 
the  same  force  as  estoppels,  which  they  did 
to  personal  actions  in  other  cases."  And 
the  court  held  in  that  case  that  under  our 
modem  system  of  pleading,  in  which  fictions 
are  to  a  great  extent  abolished,  no  reason 
exists  why  the  judgment  in  a  former  action 
of  ejectment  might  not  be  pleaded  as  an  es- 
toppel and  bar  to  a  subsequent  action  in- 
volving the  title  to  the  property. 

While  the  Code  of  this  state  has  not  pro- 
vided for  the  action  of  ejectment  in  terms, 
it  has  provided  for  an  action  t6  determine 
adverse  titles  and  for  the  recovery  of  the 
possession  of  real  property  which  In  effect 
embraces  the  modern  action  of  ejectment, 
and  is  substitute  therefor.  Sections  675  and 
678  read  as  follows:  "An  action  may  be 
brougbt  by  any  person  against  another  who 
claims  an  estate  or  interest  in  real  property 
adverse  to  him,  for  the  purpose  of  determin- 
4L.R.A.(N.S.) 


ing  such  adverse  claim."     Rev.   Code  Civ. 
Proc.  §  676.     "In  an  action  brought  by  a 
person  out  of  possession  of  real  property, 
to  determine  an  adverse  claim  or  an  inter- 
est or   estate   therein,   the   person   making 
such  adverse  claim  and  persons  in   posses- 
sion may  be  joined  as  defendants,  and,  if 
the  judgment  be  for  the  plaintiff,  he  may 
have  a  writ  for  the  possession  of  the  prem- 
ises, as  against  the  defendants  in  the  ac- 
tion,    against    whom     the    judgment    has 
passed."     Rev.  Code  Civ.  Proc.  §  678.     Un- 
der the  provisions  of  the  Code,  where  the 
title  to  the  property  is  in  issue,  an  adjudi- 
cation in  favor  of  either  party  as  to  such 
title  will  therefore  necessarily  constitute  a 
bar  to  any  action  as  to  any  title  claimed  by 
either  party  at  the  time  of  the  commence- 
ment of  such  action.     In  the  case  at  bar  it 
was  perfectly  competent  for  this  plaintiff  in 
the  former  action  to  have  given  in  evidence 
any  title  which  he  had  or  claimed  to  have 
at  the  time  as  heir,  or  otherwise,  as  against 
the  defendant  upon  the  question  of  owner- 
ship of  the  property  or  of  any  part  thereof. 
The  plaintiff  alleged  title  in  himself  in  the 
former  action,  and,  that  title  being  put  in 
issue  by  the  answer  of  the  defendant,  and 
the  defendant  and  respondent  herein  plead- 
ed that  he  was  seised  in  fee  of  the  said 
premises  and  entitled  to  the  same,  the  title 
to  the  property  was  directly  in  issue.    The 
court  upon  that  issue  found  the  title  to  be 
in  the  defendant,  and  thereupon  entered  the 
judgment   dismissing  the    plaintiff's   action 
and  adjudging  the  defendant  to  be  the  own- 
er of  the  property.    From  that  judgment  no 
appeal  was  taken,  and  it  still  remains  in 
full  force  and  effect.    The  conclusiveness  of 
that  judgment  cannot  be  questioned  in  this 
action.    If  the  appellant  failed  to  assert  his 
title  as  heir  in  that  action,  it  is  not  mate- 
rial whether  or  not  such  failure  was  the  re- 
sult of  inadvertence  or  otherwise.     He  can- 
not remedy  his  mistake  in  this  action,  and 
he  is  estopped  by  that  judgment  from  now 
claiming  any  interest  in  the  property  held 
by  him  at  the  time  of  the  commencement  of 
the  former  action.     Southard  v.  Smith,  8 
S.  D.  230,  66  N.  W.  316. 

It  is  contended  by  the  appellant  that  by 
an  examination  of  the  complaint  in  the  for- 
mer action  it  would  appear  that  the  only 
issue  raised  was  as  to  the  validity  of  the 
deed  executed  by  Ezilda  Remilliard  to  the 
defendant,  and  also  a  deed  executed  by  her 
to  the  plaintiff,  and  that  it  was  not  an  ac- 
tion to  quiet  title  to  the  land  in  contro- 
versy; but,  as  we  have  seen,  the  court  finds 
that  the  plaintiff  in  that  action  alleged 
that  he  was  the  owner  of  the  premises,  and 
that  the  defendant  denied  such  ownership 
and  pleaded  that  he  was  seised  in  fee  of  the 
same,  and  that  the  judgment  of  the  court 


302 


SOUTH  DAKOTA  SUPREME  COURT. 


AUG^ 


was  based  mainly  upon  that  issue,  holding 
that  the  defendant  in  that  actfon  was  the 
owner  and  the  plaintiff  was  not  the  owner 
of  the  property.  It  will  thus  be  seen  that 
the  title  of  the  respective  parties  was  direct- 
ly in  issue,  and  that  the  judgment  of  the 
court  adjudicated  upon  that  issue  in  favor 
of  the  defendant.  The  fact  therefore  that 
other  issues  were  involved  in  the  trial  is 
not  material  as  to  the  judgment  as  an  es- 
toppel in  the  present  action. 

These  views  lead  to  the  affirmance  of  the 
judgment  of  the  court  below,  and  we  there- 
fore express  no  opinion  upon  the  other 
questions  presented  by  the  record  and  dis- 
cussed by  the  counsel. 

The  judgment  of  the  Circuit  Court  and  or- 
der denying  a  new  trial  are  affirmed. 


WASHINGTON  SUPREME  COURT. 

WILLIAM  JENSEN,  Respt., 
v. 
ODOKS'    &   WAITERS'    UNION    OF    SE- 
ATTLE, Impleaded,  etc.,  Appt. 

(30  Wash.  631,  81  Pac.  1069.)  , 

Strike — picketing — ^injunction. 

Striking  employees  and  the  union  to 
which  they  belong,  and  whioh  is  aiding 
them,  may  be  enjoined  from  congregating 
about  the  entrance  to  the  place  of  business 
of  their  former  employer  and  endeavoring 
to  pertsuade  his  customers  to  withhold  their 
patronage  from  him. 


(August  8,   lOOS.y 


APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  plaintiff's  favor  in  a  suit  to  enjoin  un- 
lawful interference  with  plaintiff's  busineas. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Root,  Palmer,  ft  Brown,  for  ap- 
pellant : 

An  employee  may  enter,  refuse  to  enter, 
or,  having  entered  the  employ  of  another 
at  any  time,  quit  such  employ;  and  what 
may  be  4one  by  one,  if  lawful,  may  be  done 
by  a  number  simultaneously. 

Arthur  v.  Oakes,  25  L.R.A.  414,  11  C.  C. 
A.  209,  4  Inters.  Com.  Rep.  744,  24  U.  S. 
App.  239,  63  Fed.  319;  Clemmitt  v.  Watson, 
14  Ind.  App.  38,  42  N.  E.  367;  Boyer  v. 
Western  U.  Teleg.  Co.  124  Fed.  246;  Worth- 
ington  V.  Waring,  157  Mass.  421,  6o  L.R.A. 
342,  34  Am.  St.  Rep.  294,  82  N.  E.  744; 
Hopkins  v.  Oxley  Stave  Co.  28  C.  C.  A.  99, 
49  U.  S.  App.  709,  83  Fed.  912;  National 
Protective  Asso.  v.  Cumming,  170  N.  Y. 
315,  58  L.R.A.  135,  88  Am.  St.  Rep.  648,  63 
N.  E.  369;  Union  P.  R.  Co.  v.  Ruef,  120 
Fed.  102. 

If  the  act  is  lawful,  the  combination  of 
many  to  commit  if  may  aggravate  the  in- 
jury, but  cannot  change  the  character  of  the 
act. 

Bohn  Mfg.  Co.  v.  Hollis  (Bohn  Mfg.  Co. 
V.  Northwestern  Lumbermen's  Asso.)  54 
Minn.  223,  21  L.R.A.  339,  40  Am.  St.  Rep. 
319,  55  N.  W.  1119;  Longshore  Printing  Co. 
V.  Howell,  26  Or.  527,  28  L.R.A.  464,  46  Am. 
St.  Rep.  640,  38  Pac.  547;  Sinsheimer  v. 
United  Garment  Workers,  77  Hun,  215,  28 
N.  Y.  Supp.  321 ;  Master  Builders'  Asso.  v. 


Case  Note. — Picketing. — The  lawfulness 
or  unlawfulness  of  ''picketing"  in  the  Unit- 
ed States- — as  subsequently  shown,  it  ia 
otherwise  in  England  in  consequence  of 
statutory  proviaions — ^must  be  determined 
in  view  of  the  fundamental  principle  upon 
which  all  the  courts  are  agreed,  that  the 
houndnry  between  lawful  and  unlawful  con- 
duct in  the  effort  to  induce  persons,  not 
under  contract,  to  leave  another's  employ- 
ment, or  not  to  enter  such  employment,  is 
the  line  between  peaceable  persuasion  and 
intimidation.  As  a  practical  matter,  how- 
ever, it  is  not  always  easy  to  determine 
exactly  when  peaceable  persuasion  ceases 
and  intimidation  commences,  or  so  to  frame 
an  injunction  that  it  will,  in  its  practical 
operation,  prevent  intimidation  without  in- 
fringing the  right  of  peaceable  pursuasion. 
Open  threats,  much  less  actual  violence,  are 
not  an  indispensable  accompaniment  or  con- 
dition of  intimidation.  Tliat  which  in  ap- 
pearance and  outward  form  is  but  peace- 
able persuasion  may,  by  virtue  of  the  in- 
tent which  lies  behind  it  or  the  circum- 
stances which  surround  it,  carry  a  menace 
the  practical  effect  of  which  is  intimida- 
tion. Indeed,  it  is  quite  conceivable  that, 
under  the  circumatances  generally  surround- 
^.R.A.(NJ3.) 


ing  a  strike  or  other  labor  difficulty,  that 
which  was  in  good  faith  intended  as  peace- 
able persuasion,  and  designed  merely  to- 
influence  the  voluntary  action  of  employee«^ 
or  persons  seeking  employment,  may,*  by 
reason  of  the  timidity  or  unprotected  con- 
dition of  persons  upon  whom  it  is  exerted, 
operate  practically  as  intimidation  or  coer- 
cion. Picketing  a  place  of  business  where 
a  strike  is  in  progress,  though  in  intent 
as  well  as  in  outward  appearance  main- 
tained for  the  lawful  purpose  of  persuading- 
the  classes  of  persons  mentioned,  has  al- 
most inevitably  some  tendency  to  intimi- 
date individuals  belonging  to  those  classes. 
This  tendency  has  induced  a  few  courts, 
though  they  are  in  a  decided  minority,  to 
condemn  picketing  per  se  and  under  all  cir- 
cumstances as  unlawful,  or  at  least  to  en- 
join picketing  without  qualification  or  ex- 
ception by  reference  to  intimidation,  though 
even  in  cases  of  this  kind  the  showing  upon 
which  injunctions  have  been  grant^  nas 
included  facts  indicating  that  the  picketing 
had  been  accompanied  by  threats  or  other 
conduct  amountmg  to  actual  intimidation. 
Thus  in  Vegelahn  ▼.  Guntner,  167  Mass^ 
92,  .35  L.RJ^.  722,  57  Am.  St.  Rep.  443,  44 
N.  E.  1077,  It  appeared  that  a  preliminary 
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Domascio,  16  Colo.  App.  25,  63  Pac.  782; 
Brewster  ▼.  C.  Miller's  Sons  Co.  101  Ky. 
368,  38  liJLA.  605,  41  S.  W.  301 ;  National 
Protective  Asso.  v.  Cumming,  supra;  Allen 
Y.  Flood,  67  L.  J.  Q.  B.  N.  S.  110;  Martens 
V.  ReUly,  109  Wis.  464,  84  N.  W.  840;  Clem- 
mitt  T.  Watson,  supra;  Mogul  8.  S.  Co.  v. 
McGregor,  L.  R.  23  Q.  B.  Diy.  598. 

A  body  of  organized  labor  has  a  right, 
by  means  of  persuasion,  appeal,  and  en- 
treaty, so  long  as  the  means  do  not  amount 
to  intimidation,  to  endeavor  to  accomplish 
its  purposes,  and  the  mere  picketing  of  some 
of  its  members  in  the  neighborhood  of  a 
place  of  business  of  an  individual  is  not  un- 
lawful. 

Foster  v.  Retail  Clerks'  International  Pro- 
tective Asso.   39  Misc.  48,  78  N.  Y.  Supp. 


860;  Cumberland  Glass  Mfg.  Co.  v.  Glass 
Bottle  Blowers'  Asso.  59  N.  J.  Eq.  49,  46 
Atl.  208;  Krebs  v.  Rosenstein,  31  Misc.  661, 
66  N.  y.  Supp.  42;  Levy  v.  Rosenstein,  66 
N.  Y.  Supp.  101 ;  Union  P.  R.  Co.  v.  Ruef, 
supra ;  Beaton  v.  Tarrant,  102  111.  App.  124 ; 
Rogers  ▼.  Evarts,  17  N.  Y.  Supp.  264. 

The  mere  fact  that  an  individual  may  be 
put  to  pecuniary  loss  as  a  consequence  of 
the  concerted  efforts  of  a  number  of  in- 
dividuals or  organizations,  even  though  that 
be  their  object,  so  long  as  the  means  used 
and  the  end  sought  to  be  attained  are  law- 
ful, is  not  sufficient  upon  which  to  predi- 
cate a  cause  of  action. 

Com.  V.  Hunt,  4  Met.  Ill,  38  Am.  Dec. 
346;  Bowen  v.  Matheson,  14  Allen,  499; 
Payne  v.  Western  &  A.  R.  Co.  13  Lea,  507, 


injunction  had  been  granted  which,  with- 
out limitation  to  force  or  intimidation,  re- 
strained the  defendants  "from  interfering 
with  the  plaintiff's  business  by  patrol ing 
the  sidewalk  or  street  in  front,  or  in  the 
vicinity,  of  the  premises  occupied  by  him, 
for  the  purpose  of  preventing  any  person 
or  persons  who  now  are  or. may  hereafter 
be  m  his  employment,  or  desirous  of  enter- 
ing the  same,  from  entering  it,  or  continuing 
in  it."  The  provision  of  the  final  decree  on 
this  point  was  against  interfering  with  the 
petitioner's  business  by  obstructing  or  physi- 
cally interfering  with  any  persons  in  enter- 
ing or  leaving  the  plaintiff's  premises.  The 
majority  held  that  the  injunction  should  be 
in  the  form  originally  issued,  and  not  in 
the  form  embodied  in  the  final  decree.  It 
was  also  expressly  held  in  this  case  that  the 
injunction  should  not  be  so  limited  as  to 
relate  only  to  persons  who  are  bound  by 
existing  contracts  of  employment,  but  should 
extend,  also,  to  cover  persons  seeking  to  en- 
ter the  employment,  or  persons  already  in 
the  employment,  but  not  under  contract. 
Holmes,  J.,  who  entered  the  final  decree, 
dissented  from  the  modification  of  that  de- 
cree, saying  that  the  opinion  of  the  major- 
ity turned  in  part  upon  the  assumption 
that  the  patrol  necessarily  carries  with  it  a 
threat  of  bodily  harm,  but  that  in  his  opin- 
ion such  assumption  was  unwarranted. 
Field,  Ch.  J.,  was  also  of  the  opinion  that 
the  final  decree  should  be  affirmed  without 
modification. 

In  Beck  v.  Railway  Teamsters'  Protective 
Union,  118  Mich.  497,  42  L.R.A.  407,  416, 
74  Am.  St.  Rep.  421,  77  N.  W.  13,  the  court 
said:  "To  picket  complainants'  premises 
in  order  to  intercept  their  teamsters  or  per- 
sons going  there  to  trade  is  unlawful.  It 
itself  is  an  act  of  intimidation,  and  an  un- 
warrantable interference  with  the  right  of 
free  trade.  ...  It  will  not  do  to  say 
that  these  pickets  are  thrown  out  for  the 
purpose  of  peaceable  argument  and  per- 
suasion. They  ,arc  intended  to  intimidate 
and  coerce.  As  applied  to  cases  of  this  char- 
acter, the  lexicographers  thus  define  the 
word  'pickets:'  'A  body  of  men  belonging 
to  a  trades  union,  sent  to  watch  and  annoy 
4L.R.A.(N.8.) 


men  working  in  a  shop  not  belonging  to 
the  union,  or  against  which  a  strike  is  in 
progress.'  Century  Diet.;  Webster's  Diet. 
The  word  originally  had  no  such  meaning. 
This  definition  is  the  result  of  what  has 
been  done  under  it  and  the  common  applica- 
tion that  has  been  made  of  it.  This  is  the 
definition  the  defendants  put  upon  it  in  the 
present  case."  The  court  then  added  that 
possibly  the  decree  rendered  was  specific 
enough  to  include  picketing,  but  that  it 
deemed  it  its  duty  to  place  the  point  beyond 
controversy,  and  directed  the  decree  to  be 
modified  so  as  to  enjoin,  inter  alia,  'picket- 
ing,'— meaning,  evidentlj^,  that  there  should 
be  no  qualification  or  limitation  of  the  ef- 
fect of  the  injunction  in  that  respect  by 
reference  to  force  or  intimidation. 

In  Otis  Steel  Co.  v.  Local  Union  No.  218, 
110  Fed.  698,  the  court,  after  stating  that 
the  one  admitted  thing  in  the  case  was  the 
establishment  and  maintenance  of  a  sys- 
tem of  picketing,  said:  '^Whether  this 
picketing  has  been  accompanied  with  vio- 
lence or  not  we  need  not  consider.  It  cer- 
tainly was  one  of  the  means  usfed  by  this 
defendant  organization  to  enforce  its  man- 
date. While  picketing  may  not  be  an  occa- 
sion of  war,  it  certainly  is  an  evidence  that 
war  exists,  and  the  term  is  appropriately 
borrowed  from  the  nomenclature  of  actual 
warfare.  This  system  constantly  kept  up, 
in  its  nature  leads  to  disturbance,  and  has  a 
tendency  to  intimidate.  ...  It  is  cer- 
tainly true  that  this  syHtem  of  picketing, 
although  it  may  not  have  been  accompanied 
by  violence  on  the  part  of  those  who  have 
served  as  pickets,  has  and  will  do  injury." 
The  court,  after  referring  to  the  facts,  as 
shown  by  the  affidavits,  that  the  complain- 
ant employed  500  or  600  men,  50  or  60  of 
whom  were  molders  (the  strike  being  con- 
fined to  the  department  to  which  the  mold- 
ers belonged),  and  that  all  of  the  employees 
of  the  complainant  other  than  molders  had 
gone  to  and  from  their  homes  in  the  usual 
way,  apparently  uninfluenced  by  any  fear 
of  injui7, — added:  "I  cannot  imagine  a 
company  resorting  to  these  extraordinary 
expenses  and  pains  without  there  was  some 
cause;    nor   can    I   imagine    the    individual 
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49  Am.  Rep.  666;  Bohn  Mfg.  Ck>.  v.  Hollis 
(Bohn  Mfg.  Co.  v.  Northwestern  Lumber- 
men's Aaeo.)  supra;  Carew  v.  Rutherford, 
106  Mass.  1,  8  Am.  Rep.  287;  Clemmitt  v. 
Watson,  Bupra;  Delz  v.  Winfree,  80  Tex. 
400,  26  Am.  St.  Rep.  755,  16  S.  W.  Ill; 
Graham  v.  St.  Charles  Street  R.  Co.  47  La. 
Ann.  214,  27  L.R.A.  416,  49  Am.  St.  Rep. 
366,  16  So.  806;  Longshore  Printing  Co.  v. 
Howell,  Boyer  v.  Western  U.  Teleg.  Co.,  Na- 
tional Protective  A.sso.  v.  Camming,  Brew- 
ster V.  C.  Miller *s  Sons  Co.,  and  Master 
Builders*  Asso.  v.  Donmscio,  awpra ;  Ander- 
son V.  United  States,  171  U.  8.  604.  43  L. 
ed.  300,  19  Sup.  Ct.  Rep.  50:  John  D.  Park 
&  Sons  Co.  V.  National  Wholesale  Drug- 
gists' Asso.  175  N.  Y.  1,  62  L.R.A.  632,  96 
Am.  St.  Rep.  578,  67  N.  E.   138:    Allen  v. 


Flood  and  ^logul  S.  S.  Co.  y.  McGr^or, 
supra;  Macauley  Bros.  v.  Tiemey,  19  R.  I. 
255,  37  L.R.A.  455,  61  Am.  St.  Rep.  770, 
33  Atl.  1;  Cote  v.  Murj^iy,  159  Pa.  420, 
23  L.R.A.  135,  39  Am.  St.  Rep.  686,  28  Atl. 
190;  Cohen  v.  United  Garment  Workers, 
35  Misc.  748,  72  N.  Y.  Supp.  341;  Robison 
V.  Texas  Pine  Land  Asso.  (Tex.  Civ.  App.) 
40  S.  W.  843;  Sinsheimer  v.  United  Gar- 
ment W^orkers,  77  Hun,  215,  28  N.  Y.  Supp. 
321;  Baker  v.  Sun  L.  Ins.  Co.  23  Ky.  L, 
Rep.  1178.  64  S.  W.  967;  Heywood  v.^Till- 
son,  75  Me.  225,  46  Am.  Rep.  373;  Ballict 
V.  Cassidy.  104  Fed.  704. 

Mr.  DalUfl  V.  HalTentadt,  with  Messrs. 
Piles,  Donworth,  Howe,  ft  Farrell,  for  re- 
spondent: 

Action  taken  without  justifiable  cause,  for 


molders  submitting  to  be  thus  confined  un- 
less intimidation  of  some  sort  had  in- 
fluenced them.  This  state  of  thin^  is  evi- 
dence of  a  hiffher  character  in  deciding  the 
issue  as  to  wnether  or  not  picketing  tends 
to  intimidate  those  against  whom  it  is  di- 
rected than  the  statements  in  affidavits 
filed  by  the  individual  defendants,  to  the 
effect  that  no  means  of  intimidation  have 
been  used."  Again  the  court  said:  "Nor 
must  intimidation  be  disguised  in  the  as- 
sumed character  of  persuasion.  Persuasion 
too  emphatic  or  too  long  and  persistently 
ennlinued  may  itself  become  a  nuisance,  and 
its  use  a  form  of  unlawful  coercion."  The 
court  then  allowed  the  injunction  as  sub- 
stantially prayed  for,  which  apparently 
included  a  prohibition  of  "picketing"  per  ae 
without  any  limitation  to  force  or  violence. 
In  reply  to  a  question  of  counsel  for  de- 
fendant as  to  just  wh*\t  was  meant  by 
"picketing,"  the  court  said:  "1  think  these 
defendants  know  what  'picketing'  means, 
as  they  have  inaugurated  it.  It  is  the  estab- 
lishment and  maintenance  of  an  organized 
espionage  *upon  the  works  and  upon  those 
going  to  and  from  them." 

In  Knudsen  v.  Benn,  123  Fed.  636,  the 
court,  after  stating  that  the  defendants  ad- 
mitted that  they  had  been  placing  pickets  to 
observe  who  were  employed  and  for  the 
purpose  of  inducing  such  employees  to  leave 
the  employment  of  the  complainants,  said: 
"Fellow  workmen  may  agree  together  to 
leave  at  once  the  service  of  their  employer; 
but,  having  done  so  and  being  no  longer  in- 
terested in  that  matter,  then,  notwithstand- 
ing .certain  dicta  in  cases  that  have  been 
read  from,  it  does  not  seem  clear  to  me  that 
they  are  acting  lawfully  when  they  are 
persuading  the  servants  of  their  former  em- 
ployer to  break  their  contracts  and  leave 
the  service.  It  is  a  matter  that  does  not 
concern  them  any  longer.  It  is  a  matter 
that  is  app.irently  injurious  to  their  former 
employer.  It  seems  to  me  that  such  an  in- 
terference in  a  matter  with  which  they  have 
no  rightful  concern,  and  which  is  injurious 
to  another,  is  not  lawful."  The  deciHion, 
however,  did  not  rest  upon  this  broad 
"round,  as  it  appeared  that  there  had  been 
R.A.(N.S.) 


aets  of  violence  and  intimidation  on  the  part 
of  defendants;  and  the  injunction  order  as 
granted  merely  restrained  the  establishment 
and  maintenance  of  spies  and  pickets,  for 
the  purpose  of  inducing  or  compelling,  by 
threats,  intimidation,  violence,  or  abusive 
language  or  persuasion,  any  employee  of 
complainants  to  fail  or  refuse  to  perform 
his  duties  as  such,  or  for  the  purpose  of  in- 
tei*viewing  employees  of  complainants  and 
inducing  them  not  to  remain  in  the  com- 
plainants' employment. 

Most  of  the  cases  that  have  passed  upon 
the  lawfulness  or  unlawfulness  of  "picket- 
ing," and  whether  the  same  should  be  en- 
joined, have  expressly  or  in  effect  conceded 
that  picketing  is  not  per  ae  unlawful,  and 
that,  if  strictly  and  in  good  faith  confined 
to  the  purpose  of  gaining  information  as  to 
what  personH  remain  in  the  employment,  or 
what  persons  are  seeking  employment,  or 
of  peaceably  pursuading  such  persons,  if  not 
under  contract,  to  leave  the  employment,  or 
not  to  enter  the  emploj'ment,  it  will  not  be 
enjoined.  This  concession  is  frequently 
made  in  express  terms  in  the  opinions,  and 
is  commonly  reflected  in  the  form  of  the 
injunction  order  or  decree. 

Thus,  in  Cumberland  Glass  Mfg.  Co,  v. 
Glass  Bottle  Blowers'  Asso.  59  N.  J.  Eq. 
49,  46  Atl.  208,  the  vice  chancellor,  though 
stating  that  the  court,  in  Vegelahn  v.  Gunt- 
ner,  167  Mass.  92,  35  L.R.A.  722.  57  Am.  St. 
Rep.  443,  44  N.  E.  1077,  seemed  to  hold  that 
picketing  was  in  itself  an  intimidation,  said 
that  looking  at  the  form  of  the  injunction  in 
that  case  in  connection  with  the  views  ex- 
pressed in  the  opinion,  and  in  the  absence  of 
any  case  in  New  Jersey,  he  could  not  say 
that  a  preliminary  injunction  can  go  upon 
the  notion  that  picketing  without  some 
other  act  evidential  of  coercion  is  of  itself 
evidence  of  intimidation;  and  added  that 
the  decision  of  the  question  must  depend 
upon  the  circumstances  surrounding  each 
case,  the  size  of  the  guard,  the  extent  of 
their  occupation,  and  what  they  say  and 
do.  He  further  said:  "Taking* every  cir- 
cum.stance  into  account,  if  it  appears  that 
the  purpose  of  the  picketing  is  to  interfere 
with  those  passing  into  or  out  of  the  works. 
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tbe  purpoBe  of  inflicting  malicious  injury, 
is  unlawful. 

Casey  v.  Cincinnati  Typographical  Union 
No.  3,  12  L.R.A.  103,  45  Fed.  135;  Thomas 
v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  4  Inters. 
Com.  Rep.  788,  62  Fed.  803;  Oxley  Stave  Co. 
Y.  Coopers'  International  Union,  72  Fed.  605; 
Knadsen  v.  Benn,  123  Fed.  636;  1  Eddy, 
Combinations,  p.  416;  Walker  t.  Cronin, 
107  Mass.  555;  Plant  v.  Woods,  176  Mass. 
492,  51  LJI.A.  330,  70  Am.  St  Rep.  330,  57 
N.  £.  1011;  Moran  v.  Dunphy,  177  Mass. 
485,  52  L.R.A.  115,  83  Am.  St.  Rep.  280,  50 
N.  E.  125;  Beck  v.  Railway  Teamsters' 
Protective  Union,  118  Mich.  407,  42  L.R.A. 
407,  74  Am.  St.  Rep.  421,  77  N.  W.  13; 
Ertz  V.  Produce  Exchange,  70  Minn.  140,  48 
LRA.  90,  70  Am.  St.  Rep.  433,  81  N.  W. 


737;  State  v.  Donaldson,  32  N.  J.  L.  151,  00 
Am.  Dec.  649;  Barr  v.  Essex  Trades  Council, 
53  N.  J.  Eq.  101,  3u  Ati.  881;  Martin  v. 
McFalV  65  N.  J.  Eq.  01,  55  Atl.  465;  Beat- 
tie  V.  Callanan,  82  App.  Div.  7,  81  N.  Y. 
Supp.  413;  W.  P.  Davis  Mach.  Co.  v.  Robin- 
son, 41  Misc.  320,  84  N.  Y.  Supp.  837;  Erd- 
maa  v.  Mitchell,  207  Pa.  79,  63  L.R.A.  534, 
00  Am.  St.  Rep.  783,  56  Atl.  327;  Flaccus 
V.  Smith,  100  Pa.  128,  54  L.R.A.  640,  85 
Am.  St.  Rep.  770,  48  Atl.  804;  Delz  T. 
Winfree,  80  Tex.  400,  26  Am.  St.  Rep.  755, 
16  S.  W.  111. 

A  conspiracy  entered  into  for  the  purpose 
of  maliciously  injuring  another's  business, 
or  his  place  of  business,  is  unlawful. 

Old  Dominion  S.  S.  Co.  v.  McKenna,  30 
Fed.  48;  Casey  v.  Cincinnati  lypograp/hical 


or  those  wishing  to  pass  into  the  works  by 
other  than  persuasive  means,  it  is  illegal. 
If  the  design  of  the  picketing  is  to  see  who 
can  be  the  subject  of  persuasive  inducements 
such  picketing  is  legal."  The  form  of  the 
injonction  allowed  in  this  case  does  not  ap- 
pear. 

In  W.  &  A.  Fletcher  Co.  t.  International 
Asso.  of  Machinists  (N.  J.  Eq.)  55  Atl.  1077, 
the  court  said:  'Ticketing  may  be  lawful; 
picketing  may  be  unlawful.  Whether  pick- 
eting is  lawful  or  unlawful  depends  wholly 
upon  the  purpose  with  which  it  is  carried 
on,  or  perhaps  it  would  be  more  accurate 
to  say  the  effect  which  is  produced  by  it. 
If  the  purpose  and  effect  are  to  intimidate, 
to  interfere  with  the  liberty  of  workmen  in 
seeking  employment,  to  interfere  with  what 
in  another  case  I  called  the  employer's  right 
to  have  labor  flow  freely  to  him  so  that  a. 
reasonably  courageous  person  would  be  re- 
strained  from  offering  his  labor  to  such  em- 
ployer, then  picketing  is  unlawful,  and, 
where  the  other  necessary  conditions  for  the 
interference  of  a  court  of  equity  exist,  will 
be  prohibited  by  an  injunction.  If,  however, 
the  picketing  is  carried  on  for  the  mere  pur- 
pose of  obtaining  information,  or  for  the 
purpose  of  conveying  information  to  persons 
seekmg  or  willing  to  receive  the  same,  or 
even  in  some  cases  for  the  purpose  of  bring- 
ing orderly  and  peaceable  persuasions  to 
bear  upon  the  minds  of  men  who  desire  to 
listen  to  the  same,  the  object  of  such  per- 
suasions not  including  in  any  way  the  dis- 
ruption of  an  existing  contract  for  labor, 
then  there  may  be  no  unlawful  element  in 
the  picketing,  and  carrying  it  on  may  found 
no  action  even  at  law,  and  certainly  may 
not  call  for  any  interference  on  the  part  of 
a  court  of  equity."  The  court  accordingly 
denied  the  contention  of  counsel  that  the 
preliminary  injunction  should  extend  to  re- 
straining picketing  without  reference  to  its 
object  or  effect. 

In  Jersey  CSty  Printing  Co.  v.  Cassidy, 
63  N.  J.  Ec].  759,  53  Atl.  230,  the  vioe-chan- 
oellor  continued  until  final  bearing  a  re- 
straining order,  which,  inter  alia,  enjoined 
defendants  "from  loitering  or  picketing  in 
the  streets  near  the  premises  of  complain- 
4ULA.(N.S.i 


ant  .  .  .  with  intent  to  procure  the  per- 
sonal molestation  and  annoyance  of  persons 
employed,  or  willing  to  be  employed,  by 
complainant  and  with  a  view  to  cause  per- 
sons so  employed  to  quit  their  employment, 
or  persons  willing  to  be  employed  by  com- 
plainant to  refrain  from  such  emniAVTieit." 

In  Union  P.  R.  Co.  v.  Ruef,  120  Fed.  124, 
Munger,  J.,  said:  "Picketing  in  and  of  it- 
self, when  properly  conducted,  is  not  un- 
lawful; but  when  accompanied  bv  vioIpticc, 
or  any  manner  of  coercion  or  intimidation, 
to  prevent  persons  from  engsiging  in  the 
service  of  an  employer,  it  is  unlawful."  The 
decree  as  entered  in  this  case  did  not  spe- 
cifically or  in  terms  restrain  "picketing," 
but  did,  inter  alia,  restrain  the  rlefenHa^ts 
"from  congrega/ting  at  or  near  the  premises 
of  complainant  for  the  purpose  of  intimidat- 
ing its  employees,  or  coercing  said  em- 
ployees, or  preventing  them  from  rendering 
their  service  to  said  complainant." 

In  American  Steel  ^  Wire  Co.  v.  Wire 
Drawers'  &  Die  Makers'  Unions  Nos.  1  ft  3, 
90  Fed.  608,  tiie  facts  established  upon  the 
application  for  an  injunction  showed  some- 
thing beyond  mere  picketing,  namely,  the 
massing  of  large  bodies  of  men  around  the 
premises  in  which  a  strike  was  In  progress. 
The  injunction  as  granted  restrained  the  de- 
fendants from  collectimr  in  and  ab^nt  ♦ho 
approaches  to  the  complainant's  mills  "for 
the  purpose  of  picketmg  or  patroling  or 
guarding  the  streets,  avenues,  gates,  and 
approaches  .  .  .  for  the  purpose  of  in- 
timidating, threatening,  or  coercing  any  of 
the  employees  of  complainant,  or  any  per- 
son seeking  the  employment  of  complainant.'* 

In  ChristenRen  v.  Kellogg  Switchboard  & 
Supply  Co.  110  111.  App.  61,  the  injunction, 
so  far  as  concerned  picketing,  was  in  sub- 
stantially the  same  terms  as  that  in  the 
last  case  At  the  conclusion  of  the  opinion 
the  court  said:  "It  is  urged  that  the  in- 
in junction  order  should  be  so  modified  as 
not  to  restrain  the  maintenance  of  a  picket 
or  patrol,  which  it  is  said  is  not  imlawful. 
It  IS,  we  think,  true  that  picketing  or  pa- 
troling,  when  the  terms  are  used  to  desig- 
nate mere  watching  or  being  in  the  street, 
should  not  be  enjoined.  The  terms  them- 
20 
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Union,  No.  3,  and  Thomas  v.  Cincinnati,  N. 
O.  &  T.  P.  R.  Co.  supra;  Arthur  v.  Oakes, 
25  L.K.A.  414,  4  Inters.  Com.  Rep.  744,  11 
C,  C.  A.  209,  24  U.  S.  App.  23»,  63  Fed.  310; 
0x1  ey  Stave  Co.  v.  Coopers'  International 
Union,  supra;  Allis  Chalmers  Co.  v.  Re- 
liable Lodgre,  111  Fed.  204;  United  SUtes 
«x  rel.  Guaranty  Trust  Co.  v.  Haggerty,  116 
Fed.  510;  Knudsen  v.  Benn,  supra;  1  Eddy, 
Combinations,  §§  470,  480;  State  v.  Glidden, 
:i5  Conn.  46,  3  Am.  St.  Rep.  23,  8  Atl.  890; 
State  V.  Stockford,  77  Conn.  227,  58  Atl. 
769;  Doremus  v.  Hennessy,  176  111.  608,  43 
1..R.A.  797,  68  Am.  St.  Rep.  203,  52  N.  E. 
924,  54  N.  E.  524;  Jackson  v.  Stanfield,  137 
Ind.  592,  23  L.R.A.  588,  36  N.  E.  345,  37 
N.  E.  14;  Lucke  v.  Clothing  Cutters*  A 
T.  Assembly,  77  Md.  396,  19  L.R.A.  408,  39 


Am.  St.  Rep.  421,  26  Atl.  505;  Carew  v. 
Rutherford,  106  Mass.  1,  8  Am.  Rep.  287: 
Walker  v.  Cronin,  107  Mass.  555;  Vegel- 
ahn  V.  (Suntner,  107  Mass.  92,  35  L.U.A. 
722,  67  Am.  St.  Rep.  443,  41  N.  E.  1077; 
Plant  V.  Woods,  Moran  v.  Dimphy,  Beck  v. 
Railway  Teamjters'  Protective  Union,  Krtz 
V.  Produce  Exchange,  and  State  v.  Donald- 
son, supra;  Van  Horn  v.  Van  Horn,  52  X. 
J.  L.  284,  10  L.R.A,  184,  20  Atl.  485;  Barr 
V.  Essex  Trades  Council,  and  Martin  v.  ;Mc- 
Fall,  supra;  Rourke  v.  Elk  Drug  Co.  75 
App.  Div.  145,  77  N.'Y.  Supp.  373;  Beattie 
V.  Callnnan,  W.  P.  Davis  Mach.  Co.  t.  Robin- 
son, Flaccus  V.  Smith,  Erdman  v.  Mitchell, 
and  Delz  v.  Winfree,  supra;  State  ex  rel. 
Durner  v.  Huegin,  110  Wis.  189,  62  L.R.A. 


selves  are  of  military  origin,  and  apply  to 
acts  customary  in  time  of  war.  Neverthe- 
\eAR  there  may  doubtless  be  picketing  and 
patrol ing  which  are  not  unlawful.  But  the 
picketing  described  in  the  bill  before  us  is 
not  of  that  character.  It  is,  as  we  have 
said,  accompanied  with  the  use  of  force  and 
Tiolence,  and  it  is  the  kind  of  picketing  and 
patroling  described  in  the  bill  of  complaint 
which  is  enjoined." 

In  Southern  R.  Co.  v.  Machinists'  Local 
"Union  No.  14,  111  Fed.  54.  the  court  said 
that  if  the  picketing,  the  climbing  of  adja- 
cent telephone  poles,  the  climbing  uix>n 
fences,  the  watching  of  shops,  the  assem- 
blies in  streets  and  at  the  entrances,  and 
the  constant  and  unceasing  surveillance  had 
been  confined  to  obtaining  information  and 
to  unobjectionable  social  intercourse  for  the 
purpose  of  begging  and  entreating  not  to 
work,  there  could  be  no  injunction.  The  or- 
der granted  in  this  case  enjoined, itinera /ta, 
the  '^picketing  or  patrolling"  the  premises, 
'*for  the  purpose  of  intimidating  its  em- 
ployees or  coercing  them  by  threats,  intimi- 
dation, violence,  abusive  or  violent  language, 
vjr  preventing  them,  in  the  manner  afore- 
said, from  rendering  their  sei-vice  to  said 
(H^mpany." 

In  Winslow  Bros,  Co.  v.  Building  Trades 
Council,  31  Chicago  Legal  Xews,  337, 
Holdom,  J.,  said  that  picketing  which  is 
simply  the  keeping  watch  by  workmen  be- 
longing to  labor  unions  so  that  they  may 
know  what  is  going  on,  what  is  being  done, 
for  record,  as  a  merchant  would  keep  watch 
of  the  market  quotations,  is  permissible; 
but  that  when  a  picket  resorts  to  any  un- 
lawful method,  like  threats  or  violence, 
then  from  that  time  his  whole  act  becomes 
unlawful,  and  the  proper  subject  of  injunc- 
tion. Tlie  terms  of  the  injunction  granted 
in  this  case  do  not  appoar,  but  it  is  clear 
from  the  opinion  that  the  restraint  of  pick- 
eting was  to  be  limited  by  rcfercnoo  to  in- 
timidation. 

In  ITnderhill  v.  Murphy,  117  Ky.  040,  78 
S.  W.  482.  a  judgment  sustaining  a  de- 
murrer to  a  petition  for  an  injunction  to 
restrain  members  of  a  labor  union  was  re- 
\ersod  and  remanfle<l  with  directions  to 
*  L.R.A. (X.8.) 


grant  a  temporary  injunction.  The  terms  of 
the  injunction  sought  or  directed  to  be 
granted  do  not  appear.  The  proof,  how- 
ever, showed  not  only  picketing,  but  actual 
interference  with  employees  of  the  com- 
plainant, and  presumably  the  court  intended 
that  the  injunction  against  "picketing" 
should  be  limited  by  reference  to  intimida- 
tion. 

lx)itering  around,  picketing,  and  patrol- 
ling premises  where  a  strike  is  in  progress 
are  not  unlawful  imless  accompanied  by  in- 
sulting or  annoying  conduct,  or  acts  of  a 
similar  character.  Levy  v.  Rosenstcin.  100 
X..Y.  S.  R.  101,  denying  motion  to  continue 
an  injunction. 

In  Herzog  v.  Fitzgerald,  74  App.  Div.  110, 
77  N.  Y.  Supp.  366,  the  complaint  upon 
which  an  application  for  an  injunction  was 
based,  alleged,  inter  alia,  that  the  strike 
had  been  accompanied,  on  the  part  of  de- 
fendants as  participants  or  sympathizers, 
with  threats  of  violence,  acts  of  violence, 
threats  of  coercion,  acts  of  coercion  and  in- 
timidation, "picketing"  the  plaintiff's  prem- 
ises, the  use  of  violent  and  abusive  lan- 
guage, and  other  familiar  devices.  The  in- 
junction granted  did  not  specifically  restrain 
picketing,  but  generally  restrained  the  com- 
mission of  acts  of  violence  and  threats  or 
attempts  to  commit  such  acts. 

In  Kerbs  v.  Rosenstein,  56  App.  Div.  019, 
67  X.  Y.  Supp.  38;).  an  injunction  restrain- 
ing, inter  alia,  "picketing,"  and  "patrolling" 
premises  was  dissolved  upon  the  ground 
that  there  was  not  a  sufficient  showing  that 
the  picketing  or  patrolling  had  been  accom- 
panied by  threats  or  intimidation,  although 
the  picketing  and  patrolling  themselves  seem 
to  have  been  conceded.  McLaughlin,  J., 
who  dissented,  apparently  because  he  dif- 
fered from  the  majority  as  to  the  showing 
of  intimidation  and  violence,  admitted  that 
picketing  per  nr  may  not  be  an  illegal  act, 
and  stated  that  the  preliminary  injunction 
in  restraining  without  qualification  picket- 
ing and  patrolling  was  too  broad,  and  should 
have  been  modified  so  as  to  prevent  picket- 
ing in  such  a  manner  as  to  express  or  imply 
a  threat,  intimidation,  coercion,  or  force. 

In  Foster  v.  Retail  Clerks'  International 
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700,  85  N.  W.  1046;  State  v.  Stewart,  69 
Vt.  273,  50  Am.  Rep.  710,  9  Ati.  559. 

Per  Cniuun: 

This  is  a  suit  brought  by  the  respondent 
against  the  Ckx>ks'  S^  Waiters*  Union  of 
Seattle  and  certain  individual  defendants 
to  enjoin  them  from  unlawfully  interfering 
with  and  injuring  the  respondent's  business. 
A  general  demurrer  was  interposed  to  the 
(>omplaint,  which  the  trial  court  overruled, 
whereupon  the  defendants  refused  to  plead 
further,  and  judgment  was  entered  against 
them  according  to  the  prayer  of  the  com- 
plaint. The  ultimate  question  on  this  ap- 
peal therefore  is.  Does  the  complaint  state 
facta  sufficient  to  comttitute  a  cause  ot  ac- 
tion?    The  respondent,  in  his  complaint,  al- 


leges that  he  is  a  resident  and  citizen  ot 
the  city  of  Seattle,  and  was  at  that  time, 
and  for  three  years  last  past  had  been,  the 
proprietor  of  ami  running  that  certain  caf^ 
in  the  city  known  as  the  "Bismarck;"  that, 
prior  to  the  interference  therein  of  the  de- 
fendants, the  caf6  had  been  doing  a  very 
large  business,  it  affording  a  seating  ca- 
pacity for  t)50  people  and  was  patronized 
daily  by  from  2,000  to  3,000  persons;  that 
he  had  in  his  employ  as  floor  manager  for 
his  caf6  one  Kuehl,  who  was  a  competent 
man  for  such  position,  and  whose  work 
therein  was  satisfactory  to  the  respondent, 
and  tliat  said  Kuehl  was  not  a  member  of 
the  appellant  union:  that  shortly  prior  to 
November  13,  11)0  i,  certain  employees  of 
respondent,  who  were  members  of  the  ap- 


Protective  Asso.  39  Misc.  48,  78  N.  Y.  Supp. 
H60,  the  picketing  sought  to  be  enjoined 
was  maintained  for  the  purpose  of  enforcing 
a  boycott  that  had  been  declared  by  a  labor 
f>rganization  against  a  store  the  proprietor 
of  which  had  refused  to  sign  an  agreement 
with  a  clerks'  local  union  as  to  the  hours  of 
opening  and  closing.  It  appeared  that  the 
clerks  employed  by  the  plaintiff  had  no  com- 
plaint to  make,  and  did  not  leave  his  employ- 
ment. The  court,  notwithstanding  its  opinion 
that  the  particular  defendants  in  question, 
who  had  never  been  employees  of  the  plain- 
tiff and  were  not  even  members  of  the  union, 
had  no  such  interest  in  the  matter  which 
jravc  rise  to  the  difficulty  as  to  justify 
their  conduct  in  picketing  the  plaintiff's 
)>Iace  of  business  if  such  conduct  needed 
ju<9tification,  nevertheless  held  that  such 
picketing,  being  peaceful  and  unaccompanied 
by  threat  or  intimidation,  was  not  unlaw- 
ful, and  could  not  be  enjoined  whatever  may 
have  been  the  motive  of  the  picketers. 

An  employer  against  whom  a  strike  has 
lieen  declared  can  have  no  relief  in  equity 
against  strikers  who,  in  pursuance  of  an 
agreement  between  them,  maintain  pickets 
within  the  vicinity  of  plaintiff's  establish- 
ment for  the  purpose  of  intercepting  per- 
sons who  may  be  going  there  to  take  the 
places  of  the  strikers,  and  to  persuade  them 
to  refrain  from  working  for  the  plaintiff,  if 
this  18  done  in  a  proper  way,  and  the  in- 
fluences which  they  seek  to  bring  .to  bear 
are  appeals  merely  to  the  judgment  and 
understanding'  of  the  persons  they  are  de- 
sirous of  influencing.  Standard  Tube  & 
Forkside  Co.  v.  International  Union,  7  Ohio 
y.  P.  87.  The  court  further  said,  if  they 
were  there  in  such  numbers,  or  were  UHing 
such  means,  as  were  reasonably  calculated  to 
frighten,  or  intimidate,  or  overawe  men 
seeking  employment,  then  they  were  there 
in  the  exercise  of  influences  which  they  had 
no  right  to  bring  to  bear;  they  could  not  use 
threats  under  the  law;  they  could  not  as- 
semble in  such  numbers  as  to  overawe  and 
terrify  or  bear  down  the  judgment  of  the 
men  going  there  to  get  work.  They  had, 
however,  a  perfect  right  to  speak  in  a  proper 
way  to  men  who  were  seekmg  emplovment 
4llR.A.(y.S.) 


such  as  they  had  abandoned,  to  explain  to 
them  their  view  of  the  matter,  to  reason 
with  them,  and  to  make  such  appeals  to  the 
judgment  and  sense  of  propriety  of  brother 
workmen  as  were  reasonable  and  proper. 
The  moment,  however,  they  should  attempt 
to  interfere  with  the  free  will  of  anybody, 
and  to  compel  or  coerce  him  into  doing 
what  he  did  not  wish  to  do,  tliey  would 
exceed  the  bounds  of  reasonable  interference. 

Picketing  premises  where  a  strike  is  in 
progress,  for  the  purpose  of  importing  to  a 
labor  union  the  number  of  men  which  the 
employer  is  able  to  secure,  with  a  view  to 
keep  the  union  informed  as  to  the  probable 
succt»»s  of  the  strike,  is  not  unlawful,  and 
will  not  be  enjoined  if  unaccompanied  by 
acts  or  conduct  amounting  to  intimidation 
or  coerck>n.  Perkins  v.  Rogg,  11  Ohio  Dec. 
Reprint,  585. 

In  Standard  Tube  &  Forkside  Co.  v.  Inter- 
national Union,  suprut  an  injunction  against 
picketing  or  patrolling  was  denied,  because 
it  did  not  appear  that  the  picketing  or  patrol- 
ling had  been  accompanied  by  display  of 
force  or  language  amounting  to  intimida- 
tion. 

In  Everett -Waddey  Co.  v.  Richmond  Typo- 
graphical i:nion  (Va.)  53  S.  E.  273,  the 
<'ourt  cited  with  approval  the  following 
statement  in  I  Eddy,  on  Combinations,  p. 
437:  'Tickets  may  be  established  about 
factories  and  places  where  nonunion  men 
arc-  employed,  providing  the  number  of 
pickets  is  not  so  great  as  to  overawe  or  in- 
timidate the  nonunion  workmen,  or  in  any 
manner  obstruct  the  street  or  sidewalk,  and 
providing  the  so-called  'piekets'  eoiifine 
themselves  to  the  use  of  persuasion  or  art?\i- 
ment  with  the  nouimion  employees ;  but,  if 
the  watching  or  picketing  is  carried  to  an 
extent  which  causes  intimidation,  or 
amounts  to  coercion,  compulsion,  or  moIestR- 
tion  in  any  form  of  either  the  nonunion 
workmen  or  their  employers,  it  is  unlawful, 
and  the  combination  making  use  of  such  un- 
lawful means  is  a  conspiracy." 

A  novel  point  was  presented  in  Atkins  v. 
W.  A.  Fletcher  Co.  C.')  N.  J.  Eq.  or,a,  55  Atl. 
1074.  There  the  effort  was  not  by  an  em- 
ployer  to    restrain    picketing,    but    by    pei- 
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pellant  union,  and  the  appellant  union,  act- 
ing by  its  members  and  by  the  defendants 
Smith,  Reef,  and  Hasketh,  demanded  of 
respondent  that  he  discharge  from  his  em- 
ploy said  Kuehl,  because  said  Kuehl  was  not 
a  member  of  the  appellant  union ;  that  the 
respondent  refused  to  comply  with  this  de- 
mand, whereupon  said  persons  requested  the 
respondent  to  inform  them  wnether  he  would 
allow  them  to  endeavor  to  induce  said  Kuehl 
to  join  the  appellant  union,  to  which  request 
the  respondent  replied  that  he  had  nothing 
to  do  with  the  actions  of  said  Kuehl  in  that 
regard;  that  on  November  13,  1904,  said 
appellant  union,  acting  by  said  Smith,  Reef 
and   Haslceth,  and  other   members  of   said 


union,  demanded  of  Kuehl  that  he  join  the 
appellant  union,  to  which  demand  the  said 
Kuehl  refused  to  comply,  and  that  there- 
upon the  said  union  ordered  a  strike  among 
respondent's  employees,  and  that  said  em- 
ployees who  were  members  of  said  union, 
namely,  his  cooks  and  waiters,  walked  out 
just  at  the  dinner  hour  of  said  eaf4,  and 
that  said  strike  had  since  been  continued  by 
the  said  union  under  the  direction  and  with 
the  co-operation  of  said  Smith,  Reef,  and 
Hasketh;  that  since  the  inauguration  of 
said  strike  the  said  Smith,  Reef,  and  Has- 
keth and  their  associates,  under  the  name 
of  the  appellant  union,  had  maintained 
pickets  in  and  about  the  entrance  to  said 


sons,  who,  for  the  purposes  of  the  case,  were 
held  to  represent  a  labor  union,  to  restrain 
the  employers  from  interfering  with  the 
work  of  pickets  employed  by  the  labor 
union.  The  injunction  was  denied,  not, 
however,  upon  the  ground  that  the  picketing 
itself  was  unlawful,  but  upon  the  ground 
that  there  was  no  such  pecuniary  or  finan- 
cial injury  to  the  labor  union  from  interfer- 
ence with  pickets  maintained  by  it  as  to  en- 
title it  to  a  remedy  in  equity.  The  court 
emphasized  the  point  that  the  bill  was  not 
filed  by  the  complainants  as  pickets  or  per- 
sons employed  in  a  certain  business  whose 
opportunities  for  employment  are  cut  off 
by  the  alleged  unlawful  conspiracy  of  the 
defendant,  but  that,  under  tlie  allegations 
of  the  bill,  the  interference  with  the  work 
of  the  pickets  must  be  regardinl  in  the  case 
AS  an  alleged  grievance  of  the  labor  union. 
The  decision  upon  the  latter  assumption  is 
consistent  with  the  decisions  in  New  Jer- 
sey granting  injunctions  in  favor  of  em- 
ployers against  picketing. 

In  the  cases  above  cited,  in  which  injunc- 
tions have  been  granted  to  restrain  picket* 
ing,  the  relief  has  been  granted,  not  upon 
the  application  of  persons  claimed  to  have 
been  prevented  from  seeking  employment  or 
remaming  in  the  employment  on  account  of 
the  picketing,  but  upon  the  application  of 
the  employer  whose  premises  were  picketed. 
Few  of  the  cases  discuss  the  ground  upon 
which  the  right  of  the  employer  to  invoke 
the  power  of  equity  rests.  This  point,  how- 
ever, was  discussed  by  the  vice  chancellor 
in  Jersey  City  Printing  Co.  v.  Cassidy,  63 
N.  J.  Eq.  759,  53  Atl.  230.  He  referred  the 
employer's  right  to  apply  for  relief  under 
such  circumstances  to  his  right  to  enjoy  a 
certain  free  and  natural  condition  of  the 
labor  market, — which  in  the  phrase  of  Lord 
Ellenborough  he  describes  as  a  ^'probable 
expectancy," — an  actual  pecuniary  loss  to 
the  complaining  party  by  the  interference 
with  his  enjoyment  of  his  "probable  ex- 
pectancies" in  respect  of  the  labor  market. 
He  concedes  that  this  right  of  the  employer 
is  not  an  absolute  one,  and  that,  to  entitle 
the  employer  to  an  injunction,  there  must 
be  such  a  degree  of  molestation  as  might 
constrain  a  person  having  reasonable  forti- 
tude and  not  being  unreasonably  sensitive 
iiai.A.(N.S.) 


to  abandon  his  intention  to  employ  or  to  be 
employed,  in  order  to  escape  such  molesta- 
tion. 

By  the  English  conspiracy  and  protection 
of  property  act,  1875,  §  7,  subsec.  4,  a  pen- 
alty or  other  punishment  is  prescribed  for 
one  who  watches  or  besets  the  house  or 
other  place  where  another  resides  or  works, 
with  a  view  to  compel  any  other  per- 
son to  abstain  from  doing,  or  to  do, 
any  act  which  such  other  person  has 
a  legal  right  to  do  or  abstain  from  doing, 
wrongfully  and  without  legal  authority, 
or  watches  or  besets  the  house  or  other  place 
where  such  other  person  resides,  or  works, 
or  carries  on  business,  or  happens  to  be,  or 
the  approach  to  such  house  or  place.  By 
a  proviso  to  the  section  it  is  declared  that 
"attending  at  or  near  the  house  or  place 
where  a  person  resides,  or  works,  or  carries 
on  business,  or  happens  to  be,  or  the  ap- 
proach to  such  house  or  place,  in  order 
merely  to  obtain  or  communicate  informa- 
tion, shall  not  be  deemed  a  watching  or 
besetting  within  the  meaning  of  this  sec- 
tion." Under  the  influence  of  that  statute, 
the  court  of  appeal,  in  Lyons  v.  Wilkins, 
65  L.  J.  Ch.  N.  S.  601,  approved  a  prelim- 
inary injunction  restraming  defendants 
"from  watching  or  besetting  the  plain tifTs' 
works  for  the  purpose  of  persuading  or 
otherwise  preventing  persons  from  working 
for  them,  or  for  any  purpose  except  merely 
to  obtain  or  communicate  information.'' 
This  position  was  adhered  to  upon  a  sub- 
sequent appeal,  reported  m  68  L.  J.  Ch.  N. 
S.  146,  from  a  perpetual  injunction  in  that 
form,  notwithstanding  the  intervening  de- 
cision in  Allen  v.  Flood,  67  L.  J.  Q.  B. 
N.  S.  119  [1898]  A.  C.  1.  The  case  is,  of 
course,  clearly  distinguishable,  by  virtue  of 
the  statutory  provisions,  from  the  cases 
above  cited  denying  an  injunction  against 
picketing  for  the  purpose  of  peaceable  per- 
suasion. 

The  question  as  to  the  lawfulness  or  un- 
lawfulness of  "picketing"  frequently  involves 
a  consideration  of  the  broader  question  as  to 
the  effect  of  a  bad  motive  or  malice  to  ren- 

Ider  unlawful  w^hat  would  otherwise  not  be. 
That  question  is  treated  in  an  exhaustive 
note  in  02  L.R.A.  674. 
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eaf 6  who  interfered  with  the  patrons  of  said 
eaf6,  and  informed  said  patrons  that  the 
said  caf4  was  a  scab  place,  that  it  was  an 
unfair  place,  and  tbat  it  should  not  be 
patronized  by  the  public;  and  that  said 
pickets  congregated  around  the  entrance  to 
said  caf6  especially  at  meal  hours,  and  at- 
tempted to  dissuade  persons  from  entering 
the  caf4;  that  they  abused  the  respondent 
aa  maintaining  an  unfair  and  scab  place  of 
business;  that  they  endeavored  to  persuade 
the  public  generally,  and  the  patrons  of  said 
eaf6  especially,  to  boycott  said  caf€  until  the 
respondent  should  comply  with  the  demand 
of  the  appellant  union;  that  the  action  of 
the  appellant  union  and  its  oodefendants 
was  joint  and  concerted,  and  was  had  pur- 
suant to  an  agreement  made  between  them 
prior  to  the  inauguration  of  said  strike  with 
the  malicious  intention  of  injuring  the 
respondent's  business ;  that  they  had  threat- 
ened to  drive  respondent  out  of  business, 
and  were  endeavoring  to  carry  out  their 
threats  by  diverting?  the  patronage  which 
prior  to  said  strike  had  been  going  to 
respondent's  caf4;  that  respondent  had,  by 
care  and  attention,  built  up  a  large  busi- 
ness, bat  that  the  appellant  and  ^ts  co- 
defendants  had,  by  their  wrongful  acts  and 
eonduct,  diverted  a  large  part  of  his  busi- 
ness, reducing  his  daily  receipts  by  large 
sums,  averaging  from  $100  to  $150  per  day ; 
that,  if  said  picketing  was  allowed  to  con- 
tinue, the  respondent  would  be  irreparably 
injured  in  the  conduct  of  his  business,  and 
would  be  without  remedy  therefor,  because 
said  appellant  union  and  its  oodefendants 
were  wholly  irresponsible,  and  insolvent,  and 
unable  to  respond  in  damages.  The  prayer 
was  for  an  injunction  enjoining  the  defend- 
ants from  the  commission  of  these  acts. 

In  discussing  the  questions  suggested  by 
the  record  the  arguments  of  counsel  have 
taken  a  wide  range,  and  elaborate  briefs 
have  been  filed,  in  which  numerous  author- 
ities are  oollated.  The  vital  question  at 
issue,  however^  it  seems  to  us,  is  a  simple 
one,  and  easy  of  solution.  Clearly,  the  acts 
of  the  appellants  and  defendants  as  set  forth 
in  the  complaint  are  illegal,  and  may  be  re- 
strained by  an  injunction.  It  is  true  that  a 
man  not  under  contract  obligations  to  the 
contrary  has  the  right  to  quit  the  service 
of  another  at  any  time  he  sees  fit,  and  may 
lawfully  state,  either  publicly  or  privately, 
the  grievances  felt  by  him  which  gave  rise 
to  his  conduct.  And  that  right  which  one 
man  may  exercise  singly  many  may  lawfully 
agree  by  voluntary  association  to  exercise 
jointly.  But  one  man  singly,  nor  any  num- 
ber of  men  jointly,  having  no  legitimate  in- 
terests to  protect,  may  not  ruin  the  business 
of  another  br  maliciously  inducing  his  pa- 
4L.R.A.(N.S.") 


trons  and  other  persons  not  to  deal  witli 
him.  Men  cannot  lawfully  jointly  congre- 
gate about  the  entrance  of  one's  place  of 
business,  and  there,  either  by  persuasion, 
coercion,  or  force,  prevent  his  patrons  and 
the  public  at  large  from  entering  his  place 
of  business  or  dealing  with  him.  To  de- 
stroy his  business  in  this  manner  is  just  as 
reprehensible  as  it  is  to  physically  destroy 
his  property.  Either  is  violation  of  a  nat- 
ural right,  the  right  to  own,  and  peaceably 
enjoy,  property.  The  acts  of  the  defendants 
as  set  forth  in  the  complaint  amounted  to 
an  invasion  of  the  respondent's  lawful  rights, 
and  they  were  properly  enjoined  by  the  trial 
court. 

The  judgment  appealed  from  is  affirmed. 

Root,  J.,  having  been  of  counsel,  took  no 
part. 
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Deed— corenant— unexpired  lease. 

1.  Knowledge  by  a  purchaser  of  real  es- 
tate of  an  imexpired  lease  of  the  property 
will  not  prevent  his  maintaining  an  ac- 
tion for  breach  of  covenant  because  of  such 
lease. 

CoTenant—lireach— damages— connsel     feet. 

2.  Counsel   fees   expended   in    a    fruit - 


Subject  Note. — Effect  ot  purcnasers  Knowl- 
edge of  encumbrance  in  action  for  breach 
of  covenant. 

I.  Introduction,  309. 
II.  The  general  nile,  310. 

III.  Encumbrances    affecting    the    title    to 

land. 

a.  Mortgages,  312. 

b.  Leases,  313. 

c.  Miscellaneous  encumbrances,  314. 

IV.  Encumbrances    affecting    the    physical 

condition  of  land. 

a.  Easements. 

1.  In  general,  314. 

2.  Public  and  private  rights  of 

way,  316. 

3.  Railroad  rights  of  way,  318. 

b.  Restrictions,  319. 

c.  Timber  rights  and  other  burdens, 

319 
V.  Illustrative  cases,  320. 

I,  Introduction. 

I     The  rule  adopted  in  Bbowne  v.  Tatlob, 
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leMM  attempt   to   eject   the   tenant   are  not 
recoverable  in  an  action  for  breach  of  cove- 
nant in  a  sale  of  real  estate  because  of  an 
unexpired  lease  of  the  property. 
Same — ^measure  of  damages. 

3.  The  measure  of  damages  for  breach 
of  covenant  in  a  deed  of  real  estate,  con- 
sisting of  an  outstanding  lease  which  pre- 
vents the  grantee  from  obtaining  immediate 
possession  of  the  property,  will  not  include 
the  special  damages  resulting  from  inabil- 
ity to  make  a  contemplated  subdivision  of 
the  property,  although  the  grantor  had 
know^ledge  of  such  int'bnded  use  of  the 
property,  where  the  subdivision  could  not 
have  been  perfected  before  the  time  for  the 
expiration  of  the  lease  had  possession  been 
secured,  because  the  connecting  streets  had 
not  been  opened  to  the  property. 


Same — outstanding  lease — rental  yalve. 

4.  The  rental  value  of  the  property  dur- 
ing the  time  the  purchaser  is  kept  out  of 
possession  is  the  measure  of  damages  for 
breach  of  covenant  in  a  deed  of  real  f^- 
tate,  consisting  of  an  outstar<ding  lease. 

(May   22,    190.i.) 

CROSS-APPEALS  from  a  judgment  of  the 
Circuit  Court  for  Shelby  County  in  a 
suit  to  recover  damages  for  breach  of  cove- 
nant in  a  deed  of  real  estate;  the  defendant 
appealing  from  so  much  as  held  him  liable 
for  the  breach;  and  plaintiff  appealing  from 
so  much  as  refused  to  award  him  the  full 
damages  claimed.    Modified. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  G.  Brown  for  plaintiff. 


that  a  purchaser's  knowledge  of  an  encum- 
brance will  not  stand  in  the  way  of  an  ac- 
tion for  breach  of  covenant,  is  the  pre- 
vailing law  of  the  land.  In  a  few  instances, 
wliere  the  encumbrance  affects  the  physical 
condition  of  the  property,  and  is  open,  visi- 
ble, and  notorious,  a  different  conclusion 
has  been  reached  by  some  of  the  courts; 
but  the  weight  of  authority,  even  on  this 
branch  of  the  subject,  is  easily  the  other 
way. 

This  note  covers  no  cases  except  those 
dealing  with  the  question  of  the  effect  of 
mere  knowledge  of  the  encumbrance.  There 
is  a  line  of  closely  allied  authorities,  in 
which  vendors  have  sought  to  avoid  the 
plain  words  of  their  covenant  on  the  ground 
that  the  purchaser  not  only  had  notice  of 
the  encumbrancp,  but  orally  agre«»d  to  pur- 
chase subject  to  it.  This  involves  a  con- 
sideration of  the  conflicting  doctrine  that 
the  real  consideration  of  a  de<'d  may  be 
shown  by  parol,  and  the  doctrine  that  a 
deed  may  not  be  contradicted  or  varied  by 
parol.  These  cases,  of  course,  deal  with 
something  more  than  knowledge  of  the  en- 
cumbrance, and  are  therefore  excluded. 

Neither  does  the  note  include  cases  in 
which  encumbrances  are  excepted  from  deeds 
by  implication,  as  where  land  is  described 
as  bounde<l  by  the  renter  of  a  public  road 
(Holmes  V.  Danforth,  83  Me.  139,  21  Atl. 
845)  ;  or  where  a  deed  describes  the  prop- 
erty as  land  "over  which  the  water  of  a 
mill  passes'*  (Prescott  v.  Williams,  5  Met. 
429,  39  Am.  Dec.  688) ;  or  where  the  land 
conveyed  is  described  as  flats,  tlic  term 
alone  implying  that  the  public  has  the 
right  to  use  the  land  for  the  purpose  of 
navigation,  the  existence  of  the  right  in  that 
case  not  being  a  breach  of  the  covenant 
against  encumbrances  ( Montgomerv  v.  Reed. 
00  Me.  610). 

In  a  number  of  instances  the  question 
which  forms  the  subject  of  the  note  is  dis- 
cussed, not  in  direct  actions  for  breach  of 
covenant,  but  in  other  actions,  being  for 
the  most  part  those  brought  by  the  seller 
to  recover  the  consideration,  where  breach 
of  covenant  is  interposed  as  a  defense. 
M..R.A.(N.S.) 


These  cases  are  included,  so  far  as  deemed 
helpful. 

II.  The  general  rule. 

The  general  rule  is  that  a  covenantor  cov- 
enants against  known  as  well  as  unknown 
defects.  Both  parties  may  be  in  possession 
of  all  of  the  facts.  Either  or  both  may  be- 
lieve an  encumbrance  is  not  an  encumbrance. 
The  purchaser,  altaough  not  entirely  easy 
aljout  it,  takes  his  chances  on  the  covenant 
which  the  seller  is  willing  to  give.  If  the 
apparent  encumbrance  turns  out  to  be  real, 
the  seller  must  answer.  Nothing  is  easier, 
if  the  seller  wishes  to  escape  from  such  lia- 
bility, than  for  him  to  except  the  encum- 
brance from  his  covenant.  This  he  must 
do,  or  be  bound  by  the  words  of  his  deed, — 
at  least  so  far  as  the  question  of  notice  to 
the    purchaser    is    concerned. 

In  Barlow  v.  Delaney,  40  Fed.  97,  it  was 
claimed  that  a  covenantee  could  not  reoov«r 
of  the  covenantor  for  a  breach  of  tht* 
covenant  if  at  tne  time  of  its  execution  he 
knew  of  the  defect  covenanted  against. 
Brewer,  J.,  said  that  a  statement  of  this 
proposition  carried  its  own  answer,  'lae 
very  purpose  of  the  covenant  was  protec- 
tion against  defects;  and  to  hold  that  one 
could  be  protected  only  against  unknown 
defects  would  be  to  rob  the  covenant  of 
more  than  one  half  its  value,  besides  de- 
stroying the  force  of  its  language.  If  from 
the  force  of  a  covenant  it  were  desired  to 
eliminate  known  defects,  or  to  limit  tne 
covenant  in  any  way,  it  was  easy  to  say  so. 
General  in  its  language,  it  reached  to  all 
defects  within  its  terms,  known  or  unknown. 
It  was  held  immaterial  in  this  case  that  a 
purchaser  knew  at  the  time  of  the  war- 
ranty that  the  seller  did  not  have  title  to 
all  of  the  land  the  warranty  called  for. 
To  the  same  effect  are  McOall  v.  Wilkes, 
121  Ga.  722,  49  S.  E.  722;  Allen  v.  Taylor, 
121  Ga.  841,  49  S.  E.  799. 

So,  undoubtedly,  a  purchaser's  knowl- 
edge of  an  encunibrance  would  not  relieve 
the  vendor  from  answering  for  breach  of 
this  general  warranty. 

In  Medler  v.  lliatt',  8  Ind.  171,  the  court, 
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Meesrs.  FUppin  ft  Neuhardt,  for  defend- 
ant: 

If  the  purchaser  knows  that  the  prem- 
ises are  in  possession  of  a  tenant,  and  no 
special  contract  is  made,  the  occupant  be- 
comes the  tenant  of  the  purchaser,  and  there 
will  be  no  breach  of  covenant  against  en- 
cumbrance. • 

Lindley  v.  Dakin,  13  Ind.  388;  Page  v. 
Lashlej,  15  Ind.  152;  Maupin,  Marketable 
Title  to  Real  Estate,  p.  203 :  Weld  v.  Traip, 
14  Gray.  330. 

McAliater,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  below,  Harris  L.  Browne,  re- 
covered judgment  against  the  defendant. 
Ford  N.  Taylor,  for  the  sum  of  $02.65,  as 


damages  for  breach  of  covenant  against  en- 
cumbrances contained  in  a  deed  for  the  salt* 
of  land.  Both  sides  appealed  and  have  as- 
signed errors. 

The  cause  was  heard  by  the  circuit  judge, 
without  the  aid  of  a  jury,  upon  evidence 
which  is  practically  undisputed.  The  record 
reveals  that  on  the  29th  of  February,  1904, 
Ford  N.  Taylor  and  wife  conveyed  to  Harris 
L.  Browne,  by  deed  duly  executed  and  re- 
corded, a  tract  of  land  in  the  suburbs  of 
Memphis,  for  which  Browne  agreed  to  pa}" 
the  sum  of  $5,600  whereof  $1,400  was  paid 
in  cash,  and  notes  executed  for  the  balanct^ 
of  the  purchase  money,  due  in  one,  two,  and 
three  years,  with  interest  from  date.  The 
deed  contained  the  usual  covenants  and  war- 
ranties that  the  premises  were  free  from  en- 


in  distinguishing  Allen  v.  Lee,  1  Ind.  58, 
48  Am.  Dec.  352,  a  case  dealing  with  the 
question  of  the  effect  of  a  contemporary 
agreement  as  to  an  encumbrance,  said  that 
none  of  the  authorities  sustained  the  posi- 
tion that  mere  notice  of  an  existing  encum- 
brance to  the  vendee  at  the  time  he  re- 
ceived his  deed  excluded  it  from  the  opera- 
tion of  an  eicpress  covenant  against  encum- 
brances. 

In  Yancey  v.  Tatlock,  03  Iowa,  386,  61 
N.  W.  907,  it  was  held  that  a  grantee  might 
recover  for  a  broken  covenant  against  en- 
cumbrances, although  he  knew  of  the  en- 
cumbrance  before  he  took  his  deed. 

In  an  action  for  breach  of  such  a  cove- 
nant the  deed  governs,  and  the  grantor  can- 
not defeat  the  covenant  by  parol  evidence 
of  the  grairtee's  knowledge  of  it.  Newburn 
V.  Lucas,  126  Iowa,  85,  101  N.  W.  730. 

In  Townsend  v.  Weld,  8  Mass.  146,  it  was 
held  that,  although  a  purchaser  knew  of  an 
«xit«ting  encumbrance,  the  grantor  could 
covenant  to  save  him  harmless;  and  that, 
if  the  grantor  did  not  mean  to  do  so,  he 
should  have  excepted  it  from  his  covenant, 
as  parol  evidence  was  inadmissible  to  vary 
the  terms  of  a  deed. 

In  Scott  V.  Twiss,  4  Neb.  133,  it  was  said 
that  the  mere  existence  of  an  encumbrance 
was  a  breach  of  the  covenant  without  re- 
^rd  to  the  knowledge  of  the  gi-antee  ■  as 
to  it. 

In  I>emars  v.  Koehler.  62  N.  J.  L.  203, 
72  Am.  St.  Rep.  642.  41  Atl.  720,  Reversing 
60  N.  J.  L.  314,  38  Atl.  808,  it  was  said 
that  a  grantee  is  not  compelled  to  require 
for  his  protection  a  special  covenant  against 
a  known  encumbrance,  but  may  rely  on  the 
Sff-neral  and  unrestricted  covenant  against 
all  encumbrances. 

When  a  covenant  is  made  against  all  en- 
cumbraneert  without  exception,  knowledge 
of  the  existence  of  one  encumbrance  cannot 
take  that  encumbrance  out  of  the  general 
terms  of  the  covenant  unless  such  was  the 
intent  of  the  parties,  and  knowledge  alone 
<loes  not  prove  such  intent,  for  a  oontraiy 
intent  is  consistent  with  it.     Ibid. 

In  Lloyd  v.  Qiiimby,  5  Ohio  St.  262.  in 
holding  that  mutual  ignorance  of  the  par- 
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ties  could  not  affect  the  operation  of  the 
covenant  against  encumorances  in  a  mort- 
gage, the  court  said  that  the  obligation  of 
covenants  of  warranty  could  not  depend 
upon  the  knowledge,  or  want  of  knowledge, 
of  parties.  If  it  could  the  covenants  wouid 
be  of  little  avail;  for  one  ot  the  leading 
inducements  to  the  requirement  of  such  cov- 
enants was  that  they  might  serve  as  a 
safeguard  against  possible  ignorance  of  his 
o\vn  title  on  the  part  of  the  vendor. 

In  Parish  v.  White,  6  Tex.  Civ.  App.  71, 
24  S.  W.  672,  it  was  held  that  the  doctrine 
di  notice  arising  from  circumstances  suffi- 
cient to  provoke  inquiry  had  no  application 
where  the  seller  who  created  the  lien  was 
sued  for  breach  of  the  covenant  against  en- 
cumbrances. 

In  Worthington  v.  Curd,  22  Ark,  277,  it 
was  held  that  a  purchaser's  knowledge  of 
encumbrances  or  defects  of  title  was  no  ob- 
jection to  recovery  upon  the  covenants  of 
the  deed  in  a  court  of  law,  but  that  it  was 
a  ground  for  equity  to  refuse  relief  out  of 
the  unpaid  consideration  because  it  sup- 
posed that  with  such  knowledge  the  defend- 
ant chose  to  rely  upon  the  covenants,  and 
to  their  legal  effect  he  would  be  remitted. 
To  the  same  effect  is  Busby  v.  Trewlwell, 
24  Ark.  467. 

In  I'ennsylvania,  encumbrances  are  con- 
sidered to  he  of  two  kinds:  (1)  Such  as 
affect  the  title;  and  (2)  those  which  af- 
fect only  the  physical  condition  of  the  prop- 
erty. A  mortgage  or  other  lien  is  an  il- 
lustration of  the  former,  and  a  public  road 
of  the  latter.  In  Memmert  v.  McKeen,  112 
Pa.  315.  4  Atl.  542,  the  court  said  that 
where  encumbrances  of  the  former  class  ex- 
isted they  were  broken  the  instant  made, 
and  that' it  was  of  no  importance  that  the 
grantee  had  notice  of  them  when  he  took 
the  title.  They  were  unually  of  a  temporary- 
character  and  capable  of  removal,  and  tl;o 
very  object  of  the  covenant  was  to  protect 
the  vendee  against  them;  hence,  knowl- 
edge, actual  or  constructive,  of  their  ex- 
istence, was  no  answer  to  an  action  for 
breach  of  the  covenant.  Where,  however, 
there  was  a  servitiide  imposed  upon  the 
land,    which    was    visible   to    the   eye    and 
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cumbrances  and  that  the  grantors  would  for- 
ever defend  the  same  against  all  lawful 
claims  whatever. 

It  is  disclosed  by  the  record  that  the  prop- 
erty was  purchased  by  Browne  for  the  pur- 
pose of  making  a  subdivision,  and  it  was 
agreed  that,  upon  certain  cash  payments  be- 
ing made,  any  portion  of  the  property  de- 
sired would  be  released  from  the  operation 
of  the  trust  deed  executed  to  secure  the  de- 
ferred payments. 

It  further  appears  that  at  the  date  of  the 
deed  there  was  an  encumbrance  on  the  land, 
consisting  of  an  outstanding  lease,  with  ten 
months  to  run  before  its  expiration.  It  was 
contended  on  behalf  of  Taylor  that  Browne 
had  actual  knowledge  of  the  encumbrance, 
and  that  the  lessee  thereby  became  his  own 


tenant.  It  is  shown  that  Taylor,  the  vendor, 
before  executing  the  conveyance,  stated  to 
the  agent  who  was  negotiating  the  contract 
of  sale  that  there  was  a  gardener  on  the 
land  who  had  a  lease  until  such  time  as  he 
could  get  his  crop  gathered  for  that  year, 
probably  some  time  in  September  or  October, 
and  thatiie  desired  this  gardener  to  be  pro- 
tected. It  is  further  shown  that  this  agent» 
before  the  deed  was  executed  or  title  exam- 
ined, communicated  to  Browne  the  fact  that 
there  was  a  gardener  on  the  place  and  Tay- 
lor wanted  him  protected,  and  that  this 
gardener  was  at  the  time  paying  as  rental 
the  sum  of  $7.50  per  month.  Browne  re- 
plied that  he  did  not  know  about  the  $7.50 
per  month,  but  supposed  the  matter  could 
be  arranged  in  some  way.     Plaintiff  below. 


which  affected  not  the  title,  but  the  phy- 
sical condition  of  the  property,  a  different 
rule  prevailed.  This  question  is  treated  of, 
infra,  IV. 

An  attempt  to  establish  the  same  .dis- 
tinction in  Indiana  was  made  in  De  Long 
V.  Spring  Lake  Beach  Improv.  Co.  72  N.  J. 
L.  125,  59  Atl.  1034,  but  the  question  was 
held  not  presented  by  the  pleadings,  and  it 
was  not  passed  upon. 

III.  Encumbrances    affecting    the    title    to 
land. 

a.  Mortgages. 

The  courts  are  unanimous  in  holding  that, 
where  an  encumbrance  touches  the  title,  a 
purchaser's  knowledge  of  it  is  no  answer  to 
.  an  action  for  breach  of  covenant.  The  ques- 
^  tion  has  arisen  a  number  of  times  with  ref- 
erence to  mortgages. 

In  Good  v.  End,  6  N.  B.  603,  an  action  by 
a  purchaser  for  breach  of  covenant  against 
encumbrances  because  of  a  mortgage  on  the 
property  prior  to  the  sale,  a  plea  that  the 
mortgage  was  recorded  in  the  public  rec- 
ords, and  that  the  plaintiff  received  his 
deed  subject  to  the  mortgage,  was  held 
bad.  Chipman,  Oh.  J.,  said  it  was  very 
clear  that  the  defendant  eould  not  qualify 
his  covenant  in  the  way  attempted  by  the 
plea  as  plaintiff's  knowledge  of  the  mortgage 
was  perfectly  immaterial. 

In  Osbum  y.  Pritchard,  104  Ga.  145,  30 
S.  E.  656,  it  was  held  that  an  outstanding 
mortgage,  although  known  to  the  purchaser 
at  the  timc\  of  the  sale  was  covered  by  a 
general  warranty  of  title  against  the  claims 
of  all  persons  whatsoever. 

In  Snyder  v.  Lane,  10  Ind.  424,  mere  no- 
tice to  the  purchaser  of  the  existence  of  a 
mortgage  on  the  land  bought  Avas  held  not 
to  exclude  it  from  the  operation  of  the  sel- 
ler's covenant  against  encumbrances. 

In  Bundy  v.  Ridenour,  63  Ind.  406,  a 
purchaser  with  knowledge  of  a  mortgage  on 
the  premises  at  the  time  of  the  sale  was 
allowed  to  recover  nominal  damages  in  an 
action  for  breach  of  the  covenant  against 

cumbrances,  where  he  had  not  paid  off  the 
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mortgage,  and  had  not  been  evicted  from 
the  premises. 

In  an  action  for  breach  of  covenant 
against  encumbrances  an  allegation  of  the 
plaintiff's  want  of  knowledge  of  the  exist- 
ence of  a  mortgage  at  the  time  he  pur- 
chased, and  its  concealment  from  him,  is 
wholly  immaterial,  and  need  not  be  proved. 
Yancey  v.  Tatlock,  93  Iowa,  386,  61  N.  W. 
997. 

But  in  Foster  v.  Woods,  16  Mass.  116,  a 
covenant  against  encumbrances  excepted 
mortgages  recorded  by  the  grantor  during 
his  lifetime.  In  addition  to  certain  mort- 
gages recorded,  there  was  a  prior  deed  of 
the  property  to  a  son  of  the  grantor  and  a 
bond  of  defeasance  not  at  that  time  re- 
quired to  be  recorded.  The  court  said  it 
was  ambiguous  whether  the  deed  was  not 
considered  by  the  parties  as  one  of  the  mort- 
gages recorded,  and  that  parol  evidence  of 
the  purchaser's  knowledge  of  tue  encum- 
brance was  therefore  admissible  to  explain 
the  transaction,  in  an  action  for  breach  of 
the  covenant  by  reason  of  the  existerce  of 
the  deed  and  defeasance. 

In  Smith  v.  Lloyd,  29  Mich.  382,  in  hold- 
ing that,  where  a  mortgage  was  excepted 
from  a  general  covenant  against  encum- 
brances, the  accrued  interest  on  the  mort- 
gage was  not  included  in  the  exception,  the 
court  saw  nothing  in  the  suggestion  that 
the  clause  contained  sufficient  notice  to  the 

Surchaser  to  have  put  him  on  his  guard, 
'he  court  said  that  it  was  as  usual,  and 
certainly  as  competent,  to  covenant  against 
known  as  unknown  encumbrances  or  defects 
of  title;  and  that  with  this  covenant  the 
purchaser  was  not  called  upon  for  the  exer- 
cise of  any  diligence. 

A  purchaser's  knowledge  of  the  existence 
of  a  mortgage  on  property  conveyed,  but 
not  excepted  from  the  covenant  against  en- 
cumbrances, is  no  defense  to  an  action  for 
a  breach  of  the  covenant  against  encum- 
brances. Corbett  v.  Wrenn,  26  Or.  305,  35 
Fac.  638. 

In  Funk  v.  Voneida,  11  Serg.  &  R.  109, 
14  Am.  Dec.  617,  it  was  held  tnat  construc- 
tive notice  to  the  purchaser  of  an  outstand- 
ing mortgage,  resulting  from  its  being  re- 
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now  seeks  to  recover  damages  for  breach 
of  the  covenant  against  encumbrances,  upon 
the  facte  stated  in  regard  to  the  existence 
of  an  outstanding  lease  on  the  premises.  It 
is  denied  on  behalf  of  Taylor  that  Browne  is 
entitled  to  any  recovery,  for  the  reason  that 
be  accepted  a  deed  with  full  knowledge  of 
this  encumbrance,  and  that  he  must  look 
to  the  tenant  for  his  protection.  Cotmsel 
for  defendant  cites  in  support  of  his  con- 
tention Ballard's  Law  of  Real  Property,  vol. 
6,  9  142,  in  which  the  rule  is  thus  stated: 
Where  grantee  in  a  conveyance  of  lands  in 
fee  simple  which  contains  a  covenant  against 
encumbrances,  and  before  execution  and  de- 
livery of  the  deed,  has  actual  knowledge  of 
the  existence  of  a  lease  made  between 
grantor  in  said  conveyance  and  a  tenant. 


the  tenant  being  in  actual  possession  of  the 
premises,  the  grantee  cannot  maintain 
against  his  grantor  an  action  for  breach  of 
covenant, — citing  Dcmars  v.  Koehler,  60  N. 
J.  L.  314,  38  Atl.  808;  In  the  last  case  the 
court  said :  ''There  can  exist  no  question  in 
law  but  that  an  outstanding  term,  or  an 
unexpired  lease,  on  the  premises  conveyed, 
h  an  encumbrance,  within  the  covenant 
against  encumbrances  contained  in  the  deed 
of  conveyance.  Fritz  v.  Pusey,  51  Minn. 
368,  18  N.  W.  94;  Jarvis  v.  Buttrick,  1  Met. 
480;  Batchelder  v.  Sturgis,  3  Gush.  201; 
Carter  v.  Denman,  23  N.  J.  L.  261,  272; 
Grice  V.  Scarborough,  2  Speers,  L.  640,  42 
Am.  Dec.  391;  Maupin,  Marketable  Title 
to  Real  Estate,  f  125,  p.  293." 
While  this  rule  is  undoubtedly  supported 


corded,  could  not  affect  his  right  of  action 
for  breach  of  the  general  covenant  against 
encombrances.  The  court  said:  "The  rule 
as  to  tue  venuee  is  co/veat  emptor.  So,  let 
the  vendor  take  care  of  the  covenants  he  en- 
ters into.  There  was  no  special  stipulation 
on  the  subject,  and  the  plaintiff  might 
safely  rely  on  the  general  one.  Notice  of 
the  mortgage  would  make  no  difference,  as 
was  determined  in  Levit  v.  Witherington,  1 
Lutw.  317." 

In  Watts  V.  Fletcher,  107  Ind.  391,  8 
N.  E.  Ill,  a  purchaser's  notice  of  a  mort- 
gage was  held  not  to  affect  his  right  to  re- 
cover for  breach  of  an  express  covenant 
against  encumbrances. 

In  Clore  v.  Graham,  64  Mo.  249,  it  was 
held  that  neither  actual  nor  constructive 
knowledge  of  the  existence  of  a  mortgage 
upon  land  oonveyed  would  relieve  the  cov- 
enantor from  his  covenant  against  encum- 
brances. 

In  Fletcher  v.  Chamberlin,  61  N.  H.  438, 
it  was  held  that  knowledge  of  a  second 
moitgagee,  of  a  prior  mor^ge,  could  not 
relieve  the  mortgagor  of  his  covenant  against 
encumbraneas  in  the  second  mortgage,  and 
that  after  strict  foreclosure  of  the  second 
mortgage  the  title  in  the  mortgagee  was 
perfected,  and  the  mortgagor  could  not  aft- 
erwards claim  title  under,  the  first  mort- 
gage and  hold  it  as  against  the  covenantee. 

In  Jaques  v.  Esler,  4  N.  J.  Eq.  463,  the 
court  said  it  was  well  settled  that  the 
purchaser  of  real  estate  by  deed  of  war- 
ranty had  a  right  to  relief  in  equity  against 
the  vendor  who  sought  to  enforce  payment 
of  a  bond  and  mortgage,  given  for  the  pur- 
chase money,  until  the  suit  actually 
brought  to  recover  the  premises,  by  a  person 
claiming  them  by  paramount  title,  should 
have  b^n  determined;  and  that  this  rule 
applied  whether  the  purchaser  had  notice 
of  the  outstanding  claim  or  not.  Indeed, 
in  practice  it  not  unfrequently  happened 
that  notice  of  such  claim  induced  the  pur- 
chaser to  require  the  covenant  against  it. 

In  Stockton  v.  Cook,  3  Munf.  68,  5  Am. 
Dec.  604,  a  purchaser's  knowledge  of  an 
outstanding  mortgage  on  the  property 
bought  was  held  not  io  stand  in  the  way  of 
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his  relief  against  his  bond  for  purchase 
money,  where  the  seller  warranted  the 
property  to  be  free  from  all  encumbrances. 

^  b.  Leases. 

The  conclusion  reached  in  Bbowne  ▼. 
Taylob  is  supported  by  the  authorities 
from  other  states.  The  case  of  Demars  y. 
Koehler,  60  N.  J.  L.  314,  38  Atl.  808,  cited 
in  the  opinion  as  being  opposed  to  this  view, 
has  since  been  reversed. 

It  is  now  the  law  of  New  Jersey  that  an 
action  for  breach  of  covenant  against  en- 
cumbrances is  maintainable  when  there  is 
an  outstanding  term  on  the  lands  conveyed, 
although  its  existence  was  known  to  th^ 
grantee  at  the  time  of  accepting  the  deed, 
Demars  v.  Koehler,  62  N.  J.  L.  203,  72  Am. 
St  Rep.  642,  41  Atl.  720,  Reversing  60  N. 
J.  L.  314,  38  Atl.  808.  The  court  said  that 
knowledge  of  the  existence  of  an  encum- 
brance not  only  did  not  destroy  its  inherent 
character  as  an  encumbrance,  but  might  and 
often  did  lead  to  the  purchaser's  requiring 
the  grantor .  to  protect  him  by  covenants. 
This  puts  all  of  the  authorities  In  harmony 
upon  this  branch  of  the  subject. 

A  purchaser's  knowledge  of  the  existence 
of  an  unexpired  lease  and  the  right  to  a 
growing  crop  upon  the  land  will  not  pre- 
vent him  from  holding  the  seller  to  his 
covenant  against  encumbrances.  Clark  v. 
Fisher,  54  Kan.  403,  38  Pac.  493. 

In  Batchelder  v.  Sturgis,  3  Gush.  201,  in 
an  action  for  breach  of  covenant  against 
encumbrances,  evidence  was  offered  of  the 
purchaser's  knowledge  of  an  outstanding 
lease,  and  an  attempt  was  made  to  show  an 
accord  and  satisfaction  by  an  agreement, 
at  the  time  of  executing  the  deed,  to  re- 
duce the  amount  of  interest  on  the  mort- 
gage; but  the  court  held  that  the  lease 
should  have  been  excepted  from  the  cove- 
nant if  the  parties  so  intended,  and  that  the 
evidence    was    therefore    inadmissible. 

Knowledge  of  a  covenantee  of  an  exist  injr 
tenancy  on  land  exchanged  will  not  stand  in 
the  way  of  his  action  for  a  breach  of  the 
covenant   against   encumbrances.     Edwards 
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"by  highly  respectable  authority,  it  is  not,  in 
our  view,  the  sound  rule,  and  is  not  sanc- 
tioned by  the  weight  of  authority.  The  true 
rule  has  thus  been  formulated  in  the  Cyclo- 
X>edia  of  Law  and  Procedure,  vol.  11,  p. 
1066,  as  follows:  "Knowledge  on  the  part 
of  the  purchaser  of  the  existence  of  an 
encumbrance  on  the  land  will  not  prevent 
him  from  recovering  damages  on  account 
of  it,  where  he  protects  himself  by  proper 
covenants*  in  his  deed," — that  is  to  say,  we 
may  add,  a  covenant  against  encumbrances. 
The  author  cites  in  support  of  the  text  cases 
from  twenty-three  states  of  the  Union,  in- 
•uluding  the  case  of  Perkins  v.  Williams,  5 
Coldw.  512.  In  the  last  case  cited,  decided 
by  this  court  m  1868,  it  was  held  that  cove- 
nant of  seisin  embraces  a  defect  of  title. 


constituting  want  of  seisin  to  covenant,  al- 
though such  defect  of  title  was  known  to 
covenantee  at  the  time  of  the  making  of  th<' 
covenant.  "Knowledge  by  the  covenantee  of 
such  defect  will  not  bar  his  action  at  law 
for  a  breach  of  the  covenant," — citing  Amer- 
ican notes  to  Wallam  v.  Uearn,  2  Tjeadin^ 
Equity  Cases;  also,  Rawle,  Covenants  for 
Title,  chap.  13.  It  is  true  that  the  matt4»r 
involved  in  the  last  case  was  an  alleged 
breach  of  covenant  of  seisin,  and  it  av*«ui 
held  that  while  equity  would  not  lend  its 
aid  to  rescind  a  covenant  of  seisin,  although 
the  covenantor  be  insolvent,  where  it  ap- 
pears that  the  covenantee  knew  of  the  de- 
fect of  title  at  the  time  he  took  the  con- 
veyance, in  such  a  case  the  party  will  be 
left  to  sucli  remedy  as  he  can  obtain  at  law 


V.  Clark,  83  Mich.  246,  10  L.  R.  A.  650,  47 
N.  W.  112. 

In  Grioe  v.  Scarborough,  2  Speer»,  L.  649, 
42  Am.  Dec.  391,  it  was  held  that  evidence 
of  a  purchaser's  knowledge  of  an  outstand- 
ing lease  was  inadmissible  in  an  action  for 
breach  of  covenant,  where  the  deed  con- 
tained a  covenant  against  all  encumbrances, 
as  the  very  object  of  the  covenant  might 
have  been  to  ^compel  the  seller  to  extinguish 
the  encumbrance. 

So  in  Keith  y.  Day,  15  Vt.  660,  an  action 
for  breach  of  covenant  against  encum- 
brances, the  court  said  the  fact  that  the 
purchaser  knew  of  a  claim  against  the  land 
sold,  consisting  of  an  annual  rent  due  to  tne 
University  of  Vermont,  and  insisted  upon 
a  general  covenant  of  warranty  against  all 
claims,  was  the  best  of  reasons  why  that 
daim  should  not  be  taken  out  of  the 
operation  of  the  covenant. 

c.  Miscellaneous  encumbrances. 

The  rule  applies  to  other  encumbrances 
affecting  the  title.  A  purchaser's  knowl- 
edge of  a  judgment  lien  against  the  land 
conveyed  at  the  time  of  the  sale  will  not 
prevent  him  from  having  his  action  for 
breacli  of  the  covenant  againHt  encum- 
branccrt.  Whitteni  v.  Krick.  31  Ind.  App. 
577,  68  N.  E.  694. 

In  Long  V.  Moler,  5  Ohio  St.  271,  it  was 
lield  that  notice  to  the  purchaser  of  a  tax 
Hen  on  the  land  purchased  would  not  saA-e 
the  seller  from  his  covenant  against  en- 
cumbrances. The  court  said  that  nothing 
was  more  common  than  for  parties  to  make 
and  accept  covenants  of  this  kind  Avith  a 
full  knowledge  of  existing  encumbrances, 
the  covenantor  relying  upon  his  liability  to 
discharge  tliem,  and  the  covenantee  on  a 
security  which  the  covenant  afforded;  and 
the  fact  of  a  purchaser  having  notice  of 
the  encumbrance  was  the  very  reason  of  his 
taking  a  covenant  within  whose  scope  it 
was  excluded. 

In  Shaffer  v.  Greer.  87  Pa.  370,  an  action 
for  breach  of  implied  covenant  against  en- 
cumbrances from  the  words  "grant,  bargain, 
id  sell,"  in  the  deed,  the  defendant  offered 
.R.A.(N.S.) 


to  show  that  the  purchaser  knew  of  a  ta.x 
lien  for  improvements  on  the  land  con- 
veyed; but  the  evidence  was  held  irrele- 
vant. 

Notice  to  the  covenantee  of  attachments 
on  land  exchanged  will  not  stand  in  the 
way  of  an  action  for  breach  of  a  covenant 
against  encumbrances.  Gragg  v.  Wagner, 
71  N.  C.  316.  The  court  said  that,  if  there 
were  known  encumbrances,  and  it  was  the 
object  of  the.  vendor  to  except  them  from  the 
operation  of  the  covenant,  it  was  always 
in  his  power  to  make  it  appear  so  on  the 
face  of  the  deed,  and,  if  he  failed  to  do  so. 
it  was  his  own  folly,  and  he  would  not  be 
allowed  to  repair  the  error  at  the  expense 
of  settled  rules  of  construction  which  had 
become  a  part  of  the  laws  of  property. 

IV.  Encumbrances    affecting    the    physical 
condition  of  land. 

a.  Easements. 

1.  In  general. 

Tlie  only  conflict  in  the  authorities  as  to 
the  effect  of  the  purchaser's  knowledge  on 
his  action  for  breach  of  covenant,  as  be- 
fore stated,  arises  where  the  encumbrance 
affects  the  physical  condition  of  the  land. 
In  the  few  jurisdictions  in  Avhich  this  is 
made  an  exception  to  the  general  rule,  the 
reason  given  is  that,  the  encumbrance  being 
open,  visible,  and  notorious,  the  parties  are 
supposed  to  have  contracted  with  reference 
to' it.  One  otlier  reason  is  given  in  the  case 
of  public  highways,  which  will  appear  in 
its  proper  place. 

In  Morgan  v.  Smith,  11  111.  194,  it  was 
held  that  a  purchaser's  knowledge  of  a 
previous  grant  of  an  easement  to  a  third 
person  did  not  affect  the  grantor's  liability 
on  liis  covenant  against  encuntbrances. 

A  purchaser's  knowledge  of  an  easement 
over  land  at  the  time  of  the  sale  does  not 
defeat  his  right  to  recover  for  breach  of 
covenant  against  encumbrances.  Teague 
v.  Whaley.  20  Ind.  App.  26,  50  N.  E.  41. 

In  McGowen  v.  Myers,  60  Iowa,  256,  14 
N.   W.   788,  a   purcha«*er*s   knowledge  of  a 
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for  breach  of  the  cootract.  Rawle,  in  the 
geeoiid  edition  of  his  valuable  work  on  Cove- 
nant-*  for  Title  (p.  149),  states  the  law  to 
the  same  eflfect  as  follows:  "In  case  thei-e 
are  known  encumbrances  of  any  kind  [on 
property]  subject  to  which  the  purchaser 
agrees  to  take,  .  .  .  these  should,  for 
the  vendor's  protection,  be  especially  and 
expressly  excepted  from  the  covenant,  as 
othcrwi»e  the  fact  of  their  beirg  known  to 
the  purchaser  will,  according  to  the  weight 
01  authority,  be  no  bar  to  his  recovery  upon 
it.  .  .  .  »So,  in  a  case  in  Connecticut,  it 
wtt.s  >aid:  'How  can  the  plaintiff's  knowledge 
de>iroy  the  effect  of  the  defendants'  cove- 
luuitT  Suppose  the  defendants  had  sold  a 
farm,  which  they  and  the  purchaser  knew 
they  did  not  own,  could  that  knowledge  de- 


stroy or  affect  the  covenant  of  seisin?  It' 
not,  by  what  rule  can  such  knowledge  im- 
pair a  covenant  of  warranty  against  en- 
cumbrances? Such  evidence  might  probably 
be  excluded  on  two  grounds:  One,  becaiistr 
of  its  immateriality,  and  the  other,  under 
the  rule  that  parol  evidence  is  not  admis- 
sible to  control  or  contradict  the  effect 
of  written  instruments."  Kawle,  Cove- 
nants for  Title,  p.  151.  Again,  ou  page 
152,  Mr.  Rawle  says:  "It  has,  moreover, 
been  said  that  the  fact  of  the  purchaser 
having  notice  of  an  encumbrance  is  the  very 
reason  for  his  taking  the  covenant  within 
whose  scope  it  is  included,  and  that  the 
vendor  may  be  expected  to  discharge  it  out 
of  the  purchase  money.  For  all  these  rea- 
sons,  therefore,   whenever    the    contract   is 


oommon  easement  in  a  stairway,  which  was 
a  burden  upon  the  land  conveyed,  was  held 
to  be  no  defense  to  an  action  for  breach  of 
the  covenant  against  encumbrances;  and 
the  court  said  that  any  other  holding  would 
invade  the  rule  against  the  use  of  parol 
evidence  to  ingraft  exceptions  and  reserva- 
tions on  the  deed. 

A  purchaser's  knowledge  of  a  right  of  an 
adjoining  owner  to  the  maintenance  of  a 
stairway,  hallway,  etc.,  affecting  the  land 
i-onveyed,  will  not  spoil  his  action  for 
breach  of  covenant  against  encimibraiices. 
Myers  v.  Munson,  65  Iowa,  423,  21  N.  W. 
759. 

In  Ladd  v.  Noyes,  137  Mass.  151,  evidence 
that  the  immediate  covenantees  knew  of  the 
existence  of  a  drain  on  the  land  conveyed 
with  covenant  against  encumbrances  was 
held  inadmissible  in  an  action  by  a  sub- 
sequent ^antee  against  the  original 
grantor. 

In  Mcdler  v.  Hiatt,  8  Ind.  171,  a  pur- 
chaser's knowledge  of  an  outstanding  right 
of  way  granted  to  a  third  person  to  flow  the 
land  was  held  not  to  exclude  it  from  the 
operation  of  an  express  covenant  against 
encumbrances.  Something  additional  show- 
ing an  intent  to  exclude  it  was  held  neces- 
sarv. 

In  Huyck  y.  Andrews,  113  N.  Y.  81.  3 
L  R.  A.  789,  10  Am.  St.  Rep.  432,  20  X. 
K.  581,  the  right  to  maintain  a  milldum 
on  land  conveyed  with  covenant  against  en- 
cumbrances was  held  to  support  an  action 
for  breach  of  the  covenant,  though  the  ease- 
ment was  open,  visible,  and  notorious,  and 
known  to  the  grantee  all  the  time.  The 
court  said,  that  the  covenant  against  en- 
cumbrances is  broken  by  an  outstanding 
«i'*ement  of  any  kind  is  perfectly  well  estab- 
lished by  the  authorities  in  New  York,  and 
there  is  no  hint  in  any  of  them  that  the 
knowledge  by  the  grantee  of  the  existence 
of  an  easement  at  the  time  of  the  eonvey- 
ancse  makes  any  difference.  But  the  rule  in 
Xew  York  as  to  public  highways  is  dif- 
ferent.    See  infra.  IV.  a,  2. 

In  Burr  v.  I^master.  30  Neb.  088.  9  L. 
R.  A.  037,  27  Am.  St.  Rep.  428,  4(\  N.  W. 
1015.  it  was  held  that  a  covenant  against 
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encumbrances  covered  an  obligation  to  pay 
part  of  the  costs  of  a  party  wall,  under  an 
agi^eement  between  the  grantor  and  an  ad- 
joining owner,  whether  the  agreement  was 
known  or  unknown  to  the  covenantee. 

In  Mohr  v.  Parmelee,  11  Jones  &  S.  320, 
it  was  held  tha,t  notice  of  a  party  wall  en- 
tirely upon  land  conveyed  was  quite  im- 
material to  the  purchaser's  right  of  action 
for  breach  of  covenant  against  encum- 
brances, or  on  a  question  of  damages. 

In  Burbank  v.  Pillsbury,  48  N.  H.  475,  97 
Am.  Dec.  633,  a  purchaser's  knowledge 
that  the  land  conveyed  was  burdened  with 
the  maintenance  of  a  fence  was  held  not  to 
stand  in  the  way  of  his  action  for  breach 
of  covenant  against  encumbrances,  as,  said 
the  court,  knowledge  of  its  existence  might 
have  been  the  very  reason  for  taking  the 
covenant. 

But  in  Janes  v.  Jenkins,  34  Md.  1,  6  Am. 
Rep.  300,  a  lot  was  sold  burdened  with  an 
easement  of  light  which  had  been  granted 
to  the  owner  of  an  adjoining  building.  The 
purchaser  failed  in  an  action  for  a  breach 
of  the  usual  covenant  against  encumbrances. 
The  court  said  that  the  parties,  in  the  ab- 
sence of  anything  to  the  contrary,  werr 
presumed  to  have  contracted  with  refer- 
ence to  the  then  state  and  condition  of  tlio 
pn»|)erty,  and  that,  if  an  easement  to  which 
it  was  subject  wen»  open  and  visible  and 
of  a  continuous  character,  the  purchaser 
was  supposed  to  have  been  willing  to  take 
the  property  as  it  was  at  the  time,  subject 
to  such  burden.  That  being  so,  the  cove- 
nants in  the  deed  must  likewise  be  con- 
strued with  reference  to  the  condition  of 
the  property  at  the  time  of  the  conveyance. 
The  grantor,  by  his  covenant,  had  war- 
ranted the  premises  as  they  were,  and  by 
no  means  had  intended  to  warrant  against 
an  existing  easement,  which  was  open  anil 
visible  to  the  purchaser,  and  over  wnich  the 
former  had  no  power  or  control  whatever. 
To  construe  the  covenant  to  embrace  such 
subject  would  most  likely  defeat  the  under- 
standing and  intention  of  the  parties, 
certainly   that  of  the  grantor. 

And  in  Memmert  v.  McKeen,  112  Pa.  315. 
4  Atl.  542,  the  right  to  maintain  an  action 
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that  the  purchaser  takes  the  land  cum  onere, 
the  encumbrance  should  be  expressly  except- 
ed in  tLs  deed  from  the  operation  of  the 
covenant,  in  which  case,  of  course,  the  cove- 
nantor will  not  be  liable." 

The  general  rule  is  that  the  right  of  ac- 
tion on  covenant  against  encumbrances 
arises  upon  evidence  of  an  encumbrance,  ir- 
respective of  any  knowledge  on  the  part  of 
grantee,  or  of  any  eviction  of  him,  or  of  any 
actual  injury  it  has  occasioned  him.  2 
Greenl.  £v.  §  242;  2  Washb.  Real  Prop,  i 
717.  So  that  it  is  clear  upon  authorities 
plaintiff  below  was  entitled  to  maintain  his 
action  at  law  for  breach  of  covenant  against 
encumbrances,  notwithstanding  his  actual 
knowledge  of  the  unexpired  lease  upon  the 
premises. 


The  remaining  question  that  arises  is  in 
respect  of  the  proper  rule  for  admeasure- 
ment of  damages.  The  trial  judge  adopte<l 
as  a  measure  of  the  damages  the  rental 
value  of  said  property  for  the  unexpired 
term  at  $8  per  month.  He  also  allowed 
counsel  fees,  amounting  to  $10,  incurred  by 
Browne  in  a  misdirected  action  before  a 
justice  of  the  peace  to  evict  the  lessee  from 
the  premises.  It  was  admitted  on  all  hands 
that  the  lessee  w^as  rightfully  in  possession 
of  the  premises,  and,  of  course,  the  purchas- 
er, Browne,  had  no  right  to  evict  him  until 
the  expiration  of  his  term.  It  may  be  re- 
marked there  was  no  authority  for  the  al- 
lowance of  counsel  fees  in  such  a  case;  but, 
on  the  contrary,  in  Williams  t.  Burg,  9 
Lea,  455,  it  was  expressly  decided  by  this 


for  breach  of  covenant  against  encum- 
brances because  stone  steps  belonging  to  an 
adjoining  house  occupied  part  of  the  side- 
walk in  front  of  the  house  sold,  was  de- 
nied where  the  purchaser  had  knowledge  of 
the  servitude  at  the  time  of  the  sale.  The 
court  said  it  was  a  physical  condition  of 
the  property,  notorious  in  its  character, 
and  affecting  its  value,  and  tliat,  under  all 
the  authorities,  it  must  presume  the  price 
to  have  been  fixed  with  reference  to  it.  If 
a  recovery  could  be  had  in  damages  under 
the  covenant  against  encumbrances,  the 
plaintiff  would  be  twice  paid. 

2.  Public  and  private  rights  of  way. 

The  application  of  the  rule  where  public 
and  private  rights  of  way  are  imposed  upon 
the  land  conveyed  has  given  the  courts  the 
most  trouble.  Those  which  except  high- 
ways from  the  covenant  against  encum- 
brances do  so  for  the  reason  specified  in 
the  last-mentioned  subdivision  of  the  note, 
and  in  some  instances  because  the  highway 
is  supposed  to  enhance  the  value  of  the 
property.  The  courts,  however,  which 
make  no  exception  to  the  general  rule,  ex- 
cept in  cases  where  such  encumbrances  are 
excepted  by  implication  (referred  to  supra, 
I.),  are  the  more  consistent. 

In  Copeland  v.  McAdory,  100  Ala.  553,  13 
So.  545,  it  was  held  that  a  purchaser's 
knowledge  that  part  of  the  premises  con- 
veyed formed  a  portion  of  a  public  street 
did  not  stand  in  the  way  of  his  recovery 
for  breach  of  covenant  against  enciun- 
brances,  as  it  was  held  that  such  a  cove- 
nant was  taken  for  protection  against 
known  and  unknown  encumbrances  or  de- 
fects of  title. 

In  Hubbard  v.  Norton,  10  Conn.  423, 
evidence  of  knowledge  of  the  covenantee  of 
the  existence  of  certain  public  roads 
across  the  land  conveyed  to  him  was  held 
inadmissible  in  an  action  for  a  breach  of 
the  covenant  against  eiicumbrances.  The 
court  said  that,  if  it  wero  claimed  that 
warranties  in  personal  contracts  did  not 
extend  to  visible  and  known  defects,  it  was 
believed  that  it  had  never  been  held  to  af- 
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feet  contracts  of  the  kind  in  suit  under 
hand  and  seal. 

In  Butt  V.  Riffe,  78  Ky.  352,  a  purchas- 
er's knowledge  of  a  private  pass  way  over 
the  land  was  held  not  to  stand  in  the  way 
of  his  action  for  damages  for  breach  of 
warranty  of  title. 

In  Harlow  v.  Thomas,  15  Pick.  66,  it  was 
held  that  a  purchaser's  knowledge  of  a 
right  to  take  water  from  a  spring,  and  a 
passageway  over  the  land  to  the  spring, 
would  not  stand  in  the  way  of  his  recovery 
for  a  breach  of  the  covenant  against  en- 
cumbrances, the  ground  being  t^at  parol 
evidence  could  not  be  allowed  to  contradict 
the  deed.  "Uncertain  would  be  the  title:) 
of  real  estate,"  said  the  court,  "and  useless 
the  registration  of  deeds,  if  their  contents 
and  effects  were  to  be  determined  by  Uie 
testimony  of  witnesses.  They  would  mis- 
lead rather  than  guide  us  in  a  safe  course." 

In  Kellogg  v.  Malin,  50  Mo.  496,  11  Am. 
Rep.  426,  it  was  held  that  a  purchaser's 
knowledge  of  the  existence  of  a  public  high- 
way over  land  purchased  would  not  affect 
his  right  of  action  for  a  breach  of  cove- 
nant against  encumbrances.  The  court  said 
it  was  not  a  relief  or  discharge  of  the 
covenant  to  say  that  both  parties  knew 
that  it  was  not  true,  or  would  not  be  per- 
formed when  made. 

In  De  Long  v.  Spring  Lake  Beach  Im- 
prov.  Co.  72  N.  J.  L.  125,  59  Atl.  1034,  a 
declaration  on  the  covenant  of  warranty 
free  from  encumbrances  alleged  that  the 
land  conveyed  had  been  dedicated  as  a 
public  park  and  means  of  access  to  a  lake, 
and  a  plea  that  the  dedication  was  known 
to  the  vendee  at  the  date  of  the  deed  was 
held  bad. 

In  Butler  v.  Gale,  27  Vt  739,  a  covenant 
against  encumbrances  was  held  broken  by 
the  existence  of  a  public  right  of  way 
across  the  land  conveyed.  The  court  said 
it  could  make  no  difference  whether  the 
right  was  notorious  or  not. 

In  New  York  the  highway  c&ses  form  the 
one  exception  to  the  rule  that  the  existence 
of  an  easement  constitutes  a  breach  of  the 
covenant  against  encumbrances.     Huyck  y. 
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eoort  that  counsel  fees  are  not  taxed  as 
costs,  nor  r^ulated  as  to  amount  by  law 
in  this  state,  and  that  sums  paid  therefor 
by  the  covenantee  for  defense  in  ejectment 
by  adverse  claimant  are  not  recoverable 
from  covenantor.  This  principle  is  conclu- 
sive of  any  allowance  for  counsel  fees  in 
this  case.  r 

Recurring  to  the  question  made  touching 
the  measure  of  damages,  it  is  insisted  on  be- 
half of  counsel  for  Browne  that,  when  he 
purchased  this  land,  he  disclosed  to  his 
grantor  that  his  purpose  in  buying  the  land 
was  to  make  division,  and  the  proof  of  the 
record  establishes  this  contention.  It  fur- 
ther appears  that,  by  reason  of  the  'exist- 
ence of  this  outstanding  lease,  the  purchaser 
was    prevented    from    acquiring   immediate 


possession  of  the  premises;  but  it  does  not 
appear  that  this  fact  prevented  a  subdivi- 
sion of  the  premises.  On  the  contrary,  it 
distinctly  appears  that  the  streets  upon 
which  this  subdivision  was  to  front,  al- 
though dedicated  to  the  public,  had  not  been 
formally  opened,  and  could  not  have  been 
opened  up  to  and  including  the  time  of  the 
expiration  of  this  lease.  The  contention  on 
behalf  of  Browne  is  that,  having  thus  been 
deprived  of  immediate  possession  of  hin 
premises,  he  should  be  entitled  to  recover 
at  least  the  interest  he  was  paying  on  the 
deferred  payments,  and  should  not  be  con- 
fined to  the  rental  value  of  the  premises. 
Plaintiff  invokes  the  familiar  rule  that, 
when  a  contract  is  made  under  special  cir- 
cumstances  and    those    circumstances    are 


Andrews,  113  N.  Y.  81,  3  L.  R.  A.  789,  10 
Am.  St  Rep.  432,  20  N.  E.  581. 

This  exception  is  due  to  a  ruling  in  the 
early  case  of  Whitbeck  v.  Cook,  15  Johns. 
483,  8  Am.  Dec.  272,  an  action  for  breach 
of  covenant  of  seisin  by  the  existence  of  a 
public  highway  running  through  the  land 
conveyed.  In  this  case  the  court  said:  "It 
must  strike  the  mind  with  surprise  that  a 
person  who  purchases  a  farm  through 
which  a  public  road  runs  at  the  time  of 
purchase,  and  had  so  run  long  before,  who 
must  be  presumed  to  have  known  of  the 
existence  of  the  road,  and  who  chooses  to 
have  it  included  in  his  purchase,  shall  turn 
round  on  his  grantor  and  complain  that  the 
general  covenants  in  the  deed  have  been 
broken  by  the  existence  of  what  he  saw 
when  he  purchased,  and  what  must  have 
enhanced  the  value  of  the  farm.  It  is 
hazarding  little  to  say  that  such  an  attempt 
is  unjust  and  inequitable,  and  contrary  to 
the  universal  understanding  of  both  vendors 
and  purchasers.  If  it  could  succeed,  a 
flood  gate  of  litigation  would  be  opened,  and 
for  many  years  to  come  this  kind  of  action 
would  abound.  These  are  serious  considera- 
tions; and  this  court  ought,  if  it  can  con- 
sistently with  law,  to  check  the  attempt  in 
the  bud." 

In  Huyck  v.  Andrews,  supra,  it  was  said 
that,  whfle  the  deed  under' consideration  in 
the  last-mentioned  case  contained  no  cove- 
nant against  encumbrances,  the  reason  for 
the  decision  was  reasonably  applicable  to 
such  a  covenant,  and  that  since  that  decision 
it  had  always  been  understood  in  New  York 
that  such  a  covenant  was  not  broken  by  the 
existence  of  a  highway.  This  is  only  an- 
other way  of  saying  that  the  purchaser's 
right  of  action  for  breach  of  covenant  is 
taken  away  by  his  knowledge  of  the  en- 
cumbrance. 

In  Butler  v.  Gale,  supra,  the  argument  in 
Whitbeck  v.  Cook,  supra,  was  said  to  be 
more  plausible  than  sound.  The  highway 
might,  indeed,  be  a  benefit  to  the  land,  and 
so  might,  in  some  sections  of  the  country, 
the  right  (and  the  exercise  of  it)  to  cut 
wood  and  timber  growing  upon  the  land. 
But  it  could  scarcely  be  claimed  that  such 
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a  right  was  no  encumbrance.  If  the  high- 
way were  no  encumbrance,  neither  would  it 
be  if  the  whole  land  wore  covered  by  a 
highway  or  public  common. 

But  in  Harrison  v.  Des  Moines  &  Ft.  D. 
R.  Co.  91  Iowa,  114,  58  N.  W.  1081,  it  was 
held  that  a  public  highway  is  not  a  breach 
of  the  ordinary  covenant  against  encum- 
brances, on  the  ground  that  such  a  highway 
is  usually  appreciative  of  land  values. 

In  Hymes  v.  Estey,  116  N.  Y.  601,  16  Am. 
St.  Rep.  421,  22  N.  E.  1087,  the  court,  in 
holding  that  a  public  highway  across  the 
land  conveyed  was  not  a  breach  of  a  cove- 
nant of  warranty,  said  that  the  exemption  of 
the  easement  of  the  public  in  a  highway 
from  the  operation  of  the  covenant  of  war- 
ranty evidently  rested  upon  the  presump- 
tion arising  from  the  opportunity  furnished 
to  the  purchaser  by  its  apparent  existence 
or  use  to  take  notice  of  it,  and  when  that 
was  the  situation  the  purehaaer  was  charged 
with  knowledge  of  it,  and  was  presumed  to 
have  purchased  with  reference  to  it. 

But  in  Rea  v.  Minkler,  5  Lans.  196,  it  was 
held  that  the  purchaser's  knowledge  of  u 
previous  conveyance  of  a  strip  of  land,  from 
which  there  was  no  access  to  the  highway, 
except  over  the  land  afterwards  sold,  was 
no  defense  to  an  action  for  a  breach  of 
warranty.  The  court  said  that  the  rule 
should  not  be  enlarged  so  as  to  embrace 
private  rightd  of  way. 

In  Patterson  v.  Arthurs,  9  Watts,  162,  a 
public  highway  was  held  not  to  be  an  en- 
cumbrance within  the  meaning  of  the  cove- 
nant against  encumbrances  in  a  deed.  The 
court  said  that,  although  a  public  highway 
no  doubt  was,  in  many  instances,  an  injury 
instead  of  a  benefit  to  the  holder  or  owner 
of  the  land  upon  which  it  was  located,  and 
therefore  tended  to  lessen  its  value  in  the 
estimation  of  a  purchaser,  yet  it  was  fair 
to  presume  that  every  purchaser,  before  h« 
closed  his  contract  for  his  purchase  of  land, 
had  seen  it  and  made  himself  acquainted 
with  its  locality  and  the  state  and  con- 
dition of  it;  and  that,  consequently,  if  there 
were  a  public  road  or  highway  open  and  in 
use  upon  it,  he  must  be  taken  to  have  seen 
it,  and  to  have  fixed  in  his  own  mind  the 
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communicated  by  one  party  to  another,  th« 
damages  resulting  from  breach  of  contract, 
\(i]ich  they  would  reasonably  contemplate, 
constitute  the  true  measure  for  the  assess- 
ment of  damages, — citing  13  Cyc.  of  Law 
and  Procedure,  p.  34.  We  are  unable  to  con- 
cur in  this  contention,  for  the  obvious  rea- 
son that  it  does  not  appear  from  this  record 
that  the  breach  of  covenant  against  encum- 
brances Avas  the  essential  cause  of  prevent- 
ing the  opening  of  this  land  for  subdivision; 
but.  on  the  contrary,  it  appears  that,  if  the 
plaintiff,  Browne,  had  obtained  immediate 
possession  of  the  premises,  subdivision  could 
not  have  been  made  on  account  of  unopened 
streets    until    after    the    expiration    of    the 


term  of  this  lease.  Hence  it  does  not  ap[>ear 
that  special  damages,  claimed  by  Browne  to 
have  been  within  the  contemplation  of  the 
parties,  in  fact  resulted  as  a  proximate  oxi- 
sequence  of  the  breach  of  covenant.  Hence 
the  facts  herein  stated  do  not  present  a  case 
for  the  application  of  the  rule  invoked,  but 
for  the  ordinary  rule  which  obtains  in  such 
cases,  namely,  the  rental  value  of  the  prop- 
erty during  the  period  purchaser  was  kept 
out  of  possession.  As  stated  in  the  Cyclo- 
pedia of  Law  and  Procedure,  in  speaking 
of  a  covenant  against  encumbrances,  that 
being  a  covenant  of  indemnity,  the  general 
rule  for  the  measure  of  damages  in  actions 
for  its  breach,  by  reason  of  an  encumbrance 


price  that  he  was  willing  to  give  for  the 
land  with  reference  to  the  road,  either 
making  the  price  less  or  more,  as  he  con- 
ceived the  road  to  be  injurious  or  advan- 
tageous to  the  occupation  and  enjoyment  of 
the  land. 

And  it  was  held  in  another  case  that  a 
purchaser  having  constructive  notice  from 
the  public  records  of  the  location  of  a  public 
street  to  be  opened  across  the  land  bought 
could  not  have  an  action  for  breach  of  cove- 
nant against  encumbrances,  implied  from 
the  words  "grant,  bargain,  and  sell,"  con- 
tained in  his  deed.  Ake  v.  Mason,  101  Pa. 
17. 

But  a  private  right  of  way  over  the  land 
conveyed  was  held,  in  Wilson  v.  Cochran,  46 
Pa.  229.  to  be  a  breach  of  covenant  against 
onenmbrances,  where  the  purchaser  liad  no 
actual  notice  of  it,  but  only  constructive 
notice  through  the  public  registry. 

In  Barre  v.  Fleming,  29  W.  Va.  314,  1  S. 
E.  731,  a  purchaser  was  held  not  entitled  to 
abatement  of  a  portion  of  the  purchase 
money  where  the  land  whm  conveyed  to  low- 
water  mark,  the  state  having  an  easement 
in  that  portion  of  the  land  lietween  low  and 
high  water  mark.  This  was  held  not  to 
constitute  a  breach  of  the  covenant  of  war- 
ranty in  the  deed.  The  court  said  that  the 
fact  that  a  part  of  the  lot  was  subject  to 
a  public  easement,  Avhich  was  notorious  and 
of  which  they  had  full  knowledge,  aid  not, 
any  more  than  would  the  easement  of  a 
public  road  over  a  portion  of  the  lot,  const i- 
tiite  a  breach  of  the  covenant  of  warranty  In 
the  deed. 

In  Kutz  V.  McCune,  22  Wis.  028,  99  Am. 
Dec.  85,  the  court  said  that  the  doctrine  in 
the  highway  cases  above  mentioned  did  not 
rest  upon  the  fact  that  the  right  was  in 
favor  of  the  public,  but  that  the  easement 
was  obvious  and  notorious  in  its  character, 
and  that  therefore  tlie  purchaser  must  be 
presumed  to  have  seen  it  and  to  have  lixed 
his  price  for  it  with  reference  to  its  actual 
(ifsulition  at  the  time. 

In  Burbach  v.  Schweinler,  56  Wis.  38C, 
14  N.  W.  449,  a  parcel  of  land  was  con- 
veyed by  refei-ence  to  a  recorded  plat  which 
showed  a  street  or  alley  through  tlie  land. 
The  purchaser  thus  having  constructive 
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notice  of  an  easement,  it  was  held  not  to 
be  a  breach  of  the  covenant  of  the  deed. 

In  Scribner  v.  Holmes,  16  Ind.  142,  a 
legal  piiblic  highway  in  actual  use  was  held 
not  to  be  embraced  in  a  general  covenant 
against  encumbrances. 

But  in  Sherwood  v.  Johnson,  28  Ind.  App. 
277,  62  N.  E.  645,  it  was  held  that,  in  an 
action  for  breach  of  a  covenant  against  en- 
cumbrances, it  is  immaterial  whether  th«» 
purchaser  knew  of  the  existence  of  an  ease- 
ment in  the  shape  of  a  cart  way  across  the 
land  at  the  time  of  the  sale,  if  it  is  not  ex- 
cepted from  the  covenant. 

Section  10,  chap.  30,  111.  Rev.  Stat.,  which 
went  into  effect  in  1874,  provides  that  "no 
covenant  of  warranty  shall  be  considered 
as  broken  by  the  existence  of  a  highway 
upon  tlie  land  conveyed,  unless  otherwise 
particularly  specified  in  the  deed.'*  The 
term  ^'highway,"  as  used  in  this  section, 
had  application  to  public  highways  only. 
Before  its  adoption  knowledge  of  the  exist- 
ence of  a  public  or  private  way  on  the  part 
of  the  gi'antee  was  no  defense  in  a  suit  on 
the  covenants  of  the  deed.  Schmisseur  v. 
Penn,  47  111.  App.  278. 

But  the  purchaser's  knowledge  of  the 
existence  of  a  private  way  over  land  con- 
veyed does  not  stand  in  the  way  of  an  action 
for  brea(*h  oi  a  covenant  against  encum- 
brances.    Ibid. 

3.  Raili-oad  rights  of  way. 

A  purchaser's  knowledge  of  the  right  of 
\>'ay  of  a  railroad  across  the  land  Iniught 
does  not  afford  the  seller  an  avenue  of  escape 
from  his  covenant  against  encumbrances. 
This  is  the  rule  in  all  the  cases. 

In  Beach  y.  Miller,  51  111.  206,  2  Am.  Rep. 
290,  it  was  held  that  one  selling  land  en- 
cumbered by 'a  right  of  way  of  a  railroad 
across  it,  and  covenanting  against  encum- 
brances, must  be  held  to  perform  his  cove- 
nant by  its  removal,  or  respond  in  damages^ 
althougli  both  parties  knew  of  the  exist- 
ence of  the  railroad  at  the  time  of  the  sale. 
The  court  said  it  was  not  a  release  or  dis- 
charge of  tlie  covenant  to  say  that  both 
parties  knew  it  was  not  true,  or  that  it 
would  not  be  performed  when  it  was  made. 
A  person   might  warrant  an   article  to  be 
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existing  upon  the  property  at  the  time  of 
sale,  is  the  loss  actually  sustained  by  the 
oovenantee,  with  interest.  Damages,  costs, 
and  expenses,  when  given  ^s  a  penalty  for 
breach  of  covenant,  mean  the  necessary,  na- 
tural, and  proximate  damages  resulting 
from  such  known  performances,  and  not 
isome  remote  accidental  or  special  injury  to 
the  party  to  whom  the  right  of  action  ac- 
crues. The  autlior  further  says  that,  in  an 
action  for  breach  of  covenant  against  en- 
cumbrances, if  the  encumbrance  ha^  in- 
liicted  no  actual  injury  to  plaintiff,  and  he 
has  paid  nothing  towards  removing  or  ex- 
tinguishing it,  he  can  only  recover  nominal 
damages.     Where  encumbrance  is   removed 


by  the  grantor  without  expense  or  trouble 
to  grantee,  the  latter  can  recover  only  nom- 
inal damages, — citing  volume  11,  pp.  1164. 
1165;  Egan  v.  Yeaman  (1897;  Tenn.  Qi. 
App.)   46  S.  W.  1012. 

We  are  constrained  to  hold,  upon  the 
facts  disclosed  in  this  record,  that  the  plain- 
tiff lias  sustained  actual  damages  in  bein<^ 
deprived  of  immediate  possession  of  th'.- 
premises;  but,  in  view  of  all  the  facts,  it 
is  adjudged  that  he  is  only  entitled  to  re- 
eoA'er  rental  value  of  the  property  durinj; 
the  currency'  of  the  lease  as  compensation 
for  the  breach  of  covenant  against  encum- 
brances. As  modified  herein,  the  judgment 
is  affirmed. 


sound  when  both  buyer  and  seller  knew 
it  was  unsound.  So  the  seller  might  war- 
rant the  quantity  or  quality  of  au  article 
he  sold  when  both  parties  knew  that  it  was 
not  of  the  quality  or  did  not  contain  the 
quantity  warranted.  In  fact,  the  reason 
the  purchaser  insisted  upon  the  covenant 
for  title,  or  a  warranty  of  quality  or 
quantity,  was  because  he  either  knew  or 
feared  that  tne  title  was  not  good,  or  tliat 
the  article  lacked  in  quantity  or  quality. 
If  he  were  perfectly  assured  on  these  ques- 
tions he  would  seldom  be  tenacious  in  ob- 
taining a  covenant  of  warranty. 

In  Wadhams  v.  Swan,  109  111.  46,  it  was 
said  that  a  covenant  against  encumbrances 
was  broken  by  the  delivery  of  the  deed  of 
land  upon  which  a  railroad  had  a  right 
of  way  and  that  the  purchaser  acquired  an 
immediate  right  of  action.  The  fact  that* 
he  knew  at  the  time  of  the  delivery  of  the 
deed  of  the  defect  in  the  title  did  not  stand 
in  the  waj'  of  his  action. 

In  Burk  v.  Hill,  48  Ind.  52,  17  Am.  Rep. 
7.31,  a  purchaser's  knowled^  of  a  right  of 
way  of  a  street  railroad  over  the  premises 
conveyed  was  held  not  to  prevent  him  from 
holding  the  seller  to  his  covenant  against 
encumbrances. 

In  Quick  v.  Taylor,  113  Ind.  540,  16  N. 
E.  588,  an  action  on  a  purchase-price  note, 
a   breach  of  covenant  of  warranty  by   the 
existence  of  a  right  of  way  of  a  railroad 
over    the   land   conveyed   was   set   up   as   a 
counterclaim,   and   was   held   maintainable, 
although  the  purchaser  knew  of  the  encum- 
brance at  the  time  of  the  sale.     The  court 
said  that  the  rule  as  accepted  and  declared 
by  that  and  some  other  courts  was,  that  the 
existence  of  an  casement  or  right  of  way 
of   a    railroad,    which    excluded    the    owner 
from   the  beneficial   use  and  enjoyment  of 
the   land  affected  thereby,  constituted  such  ' 
an  encumbrance  a?*  would  support  an  action,  . 
even   though  the  grantee  knew  of  its  exist-  , 
once    at   the   time   he    received   the   convey-  j 
a  nee. 

In   Barlow  v.   McKinley.  24   Iowa,   69.  it  i 
was  held  that  a  purchaser  having  knowledge  ' 
of  the  right  of  way  of  a  railroad  across  the  ' 
land  conveyed,  at  the  time  he  accepted  i\u* 
deed,    can,    nevertheless,     recover     upon     a 
<-ovenant  against  encumbrances. 
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In  Gerald  v.  Elley,  45  Iowa,  322,  it  was 
held  that,  upon  an  exchange  of  land,  a 
covenantee's  right  of  action  for  breach  of 
covenant  against  encumbrances  was  not  af- 
fected by  his  knowledge  of  the  existence  of 
a  right  of  way  of  a  railroad  across  the  land 
received. 

A  purchaser's  knowledge  of  a  right  of  way 
of  a  railroad  across  the  premises  conveyed 
Avill  not  defeat  his  right  of  action  for 
breach  of  the  covenant  against  encum- 
brances. Flynn  v.  White  Breast  Coal  & 
Min.  Co.  72  Iowa,  738,  32  N.  W.  471 ;  Wil- 
liamson V.  Hall,  62  Mo.  405;  Whiteside  ▼. 
Magi-uder,  75  Mo.  App.  366. 

b.  Restrictions. 

The  purchaser's  knowledge  of  restrictions 
in  other  deeds  will  not  affect  the  action 
for  breach  of  covenant.  Constructive  notic«? 
of  a  restriction  as  to  the  distance  at  which 
buildings  might  be  erected  from  streets  will 
not  affect  a  buyer's  right  of  action  for 
breach  of  the  covenant  against  encum- 
brances. Roberts  v.  I^vj',  3  Abb.  Pr.  N.  S. 
311.  But  the  court  said  the  evidence  Avas 
admiHsiblc  in  mitigation  of  damages. 

In  Foster  v.  Foster,  62  N.  H.  532,  how- 
ever, it  was  held  that  a  purchaser's  knowl- 
edge of  restrictions  in  the  use  of  the  lot 
conveyed  would  not  reduce  his  right  to  re- 
cover for  breach  of  covenant  of  wananty 
to  nominal  damages. 

And  in  Doctor  v.  Darling,  68  Hun,  70. 
22  N.  Y.  Supp.  594,  it  was  held  that  oral 
evidence  to  snow  that  the  grantee  knew  of 
a  certain  restriction  in  a  former  deed  as  to 
the  kind  of  building  which  might  be  eivct- 
ed  on  the  land  conveyed  was  inadmissible 
in  an  action  for  breach  of  covenant  against 
encumbrances. 

In  Cathcart  v.  Bowman,  6  Pa.  317,  a 
purchaser's  knowledge  of  a  previous  con- 
veyance of  tiniN'r  on  the  land,  with  privilege 
of  cutting  it  for  a  term,  was  held  not  to 
affect  his  right  of  action  for  a  breach  of  the 
coA'cnants  of  the  deed,  including  the  cove- 
nant  against  encumbrances. 

c  Timber  rights  and  other  burdens. 

Tlie  general  rule  applies  to  timber  rights 
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communicated  by  one  party  to  another,  the 
damages  resulting  from  breach  of  contract, 
vliich  they  would  reasonably  contemplate, 
constitute  the  true  measure  for  the  assess- 
ment of  damages, — citing  13  Cyc.  of  Law 
and  Procedure,  p.  34.  We  are  unable  to  con- 
cur in  this  contention,  for  the  obvious  rea- 
son that  it  does  not  appear  from  this  record 
that  the  breach  of  covenant  against  encum- 
brances was  the  essential  cause  of  prevent- 
ing the  opening  of  this  land  for  subdivision; 
but,  on  the  contrary',  it  appears  that,  if  the 
plaintiff,  Browne,  had  obtained  immediate 
possession  of  the  premises,  subdivision  could 
not  have  been  made  on  accoimt  of  unopened 
streets    until    after    the    expiration    of    the 


term  of  this  lease.  Hence  it  does  not  apfx^r 
that  special  damages,  claimed  by  Browne  to 
have  been  within  the  contemplation  of  the 
parties,  in  fact  resulted  as  a  proximate  con- 
sequence of  the  breach  of  covenant.  Hence 
the  facts  herein  stated  do  not  present  a  case 
for  the  application  of  the  rule  invoked,  but 
for  the  ordinary  rule  which  obtains  in  such 
cases,  namely,  the  rental  value  of  the  prop- 
erty during  the  period  purchaser  was  kept 
out  of  possession.  As  stated  in  the  Cyclo- 
pedia of  Law  and  Procedure,  in  speaking 
of  a  covenant  against  encumbrances,  that 
being  a  covenant  of  indemnity,  the  general 
rule  for  the  measure  of  damages  in  actions 
for  its  breach,  by  reason  of  an  encumbi*ance 


price  that  he  was  willing  to  give  for  the 
land  with  reference  to  the  road,  either 
making  the  price  less  or  more,  as  he  con- 
ceived the  road  to  be  injurious  or  advan- 
tageous to  the  occupation  and  enjoyment  of 
the  land. 

And  it  was  held  in  another  case  that  a 
purchaser  having  constructive  notice  from 
the  public  recorcU  of  the  location  of  a  public 
street  to  be  opened  across  the  land  bought 
could  not  have  an  action  for  breach  of  cove- 
nant against  encumbrances,  implied  from 
the  words  "grant,  bargain,  and  sell,"  con- 
tained in  his  deed.  Ake  v.  Mason,  101  Pa. 
17. 

But  a  private  right  of  way  over  the  land 
conveyed  was  held,  in  Wilson  v.  Cochran,  46 
Pa.  229,  to  be  a  breach  of  covenant  against 
oncumbrances,  where  the  purchaser  liad  no 
actual  notice  of  it,  but  only  constructive 
notice  through  the  public  registry. 

In  Barre  v.  Fleming,  29  W.  Va.  314,  1  S. 
E.  731,  a  purchaser  was  held  not  entitled  to 
abatement  of  a  portion  of  the  purchase 
money  where  the  land  was  conveyed  to  low- 
water  mark,  the  state  having  an  easemenl; 
in  that  portion  of  the  land  between  low  and 
high  Avater  mark.  This  was  held  not  to 
constitute  a  breach  of  the  covenant  of  war- 
ranty in  the  deed.  The  court  said  that  the 
fact  that  a  part  of  the  lot  was  subject  to 
a  public  easement,  which  was  notorious  and 
of  Avhich  they  had  full  knowledge,  aid  not, 
any  more  than  would  the  easement  of  a 
public  road  over  a  portion  of  the  lot,  con«ti- 
tute  a  breach  of  the  covenant  of  warranty  in 
the  deed. 

In  Kutz  V.  McCune,  22  Wis.  028,  99  Am. 
Dec.  85,  the  court  said  that  the  doctrine  in 
the  highway  cases  above  mentioned  did  not 
rcHt  upon  the  fact  that  tlje  right  Avas  in 
favor  of  the  public,  but  that  the  easement 
was  obvious  and  notorious  in  its  character, 
and  that  therefore  the  purcha.Hor  must  be 
presumed  to  have  seen  it  and  to  have  fixed 
his  price  for  it  with  reference  to  its  actual 
(Hfiidition  at  the  time. 

In  Burbach  v.  Schweinler,  56  Wis.  38G, 
14  X.  W.  449,  a  parcel  of  land  was  con- 
veyed by  reference  to  a  recorded  plat  which 
showed  a  street  or  alley  through  tlje  land. 
The  purchaser  thus  having  constructive 
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notice  of  an  easement,  it  was  held  not  to 
be  a  breach  of  the  covenant  of  the  deed. 

In  Scribner  v.  Holmes,  16  Ind.  142,  a 
legal  public  highway  in  actual  use  was  held 
not  to  be  embraced  in  a  general  covenant 
against  encumbrances. 

But  in  Sherwood  v.  Johnson,  28  Ind.  App. 
277,  62  N.  E.  645,  it  was  held  that,  in  an 
action  for  breach  of  a  covenant  against  en- 
cumbrances, it  is  immaterial  whether  thi^ 
purchaser  knew  of  the  existence  of  an  ease- 
ment in  the  shape  of  a  cart  way  across  the 
land  at  the  time  of  the  sale,  if  it  is  not  ex- 
cepted from  the  covenant. 

Section  10,  chap,  30,  III.  Rev.  Stat.,  which 
went  into  effect  in  1874,  provides  that  "no 
covenant  of  warranty  shall  be  considered 
as  broken  by  the  existence  of  a  highway 
upon  the  land  conveyed,  unless  otherwise* 
particularly  specified  in  the  deed.'*  The 
term  ''highway,"  as  used  in  this  section, 
had  application  to  public  highways  only. 
Before  its  adoption  knowledge  of  the  exist- 
ence of  a  public  or  private  way  on  the  part 
of  the  gi'antee  was  no  defense  in  a  suit  on 
the  covenants  of  the  deed.  Schmisseur  v. 
Penn,  47  111.  App.  278. 

But  the  purcnaser's  knowledge  of  the 
existence  of  a  private  way  over  land  con- 
veyed does  not  stand  in  the  way  of  an  action 
for  breach  oi  a  covenant  against  encum- 
brances.    Ibid. 

3.  Railroad  rights  of   way. 

A  purchaser's  knowledge  of  the  right  of 
Avay  of  a  railroad  across  the  land  l>oujj^ht 
does  not  afford  the  seller  an  avenue  of  escape 
from  his  covenant  against  encumbrances. 
This  is  the  rule  in  all  the  cases. 

In  Beach  v.  Miller,  51  111.  206,  2  Am.  Rep. 
290,  it  was  held  that  one  selling  land  en- 
cumbered by 'a  right  of  way  of  a  railroad 
across  it,  and  covenanting  against  encum- 
brances, must  be  held  to  perform  his  cove- 
nant by  its  removal,  or  respond  in  damages, 
although  both  parties  knew  of  the  exist- 
ence of  the  railroad  at  the  time  of  the  sale. 
The  court  said  it  was  not  a  release  or  dis- 
charge of  the  covenant  to  say  that  both 
parties  knew  it  was  not  true,  or  that  it 
would  not  be  performed  when  it  was  made. 
A  person   might  warrant  an   article  to  be 
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existing  upon  the  pi*operty  at  tbe  time  of 
sale,  is  the  loss  actually  sustained  by  the 
covenantee,  with  interest.  Damages,  costs, 
and  expenses,  when  given  ^s  a  penalty  for 
breach  of  covenant,  mean  the  necessary,  na- 
tural, and  pi-oximate  damages  resulting 
/rom  such  known  performances,  and  not 
Bome  remote  accidental  or  special  injury  to 
the  party  to  whom  the  right  of  action  ac- 
crues. ITic  author  further  says  that,  in  an 
action  for  breach  of  covenant  against  en- 
cumbrances, if  the  encumbrance  ha«  in- 
flicted no  actual  injury  to  plaintiff,  and  he 
has  paid  nothing  towards  removing  or  ex- 
tinguishing it,  he  can  only  recover  nominal 
damages.     Where  encumbrance   is   removed 


sound  when  both  buyer  and  Keller  knew 
it  was  unsound.  So  the  seller  might  war- 
rant the  quantity  or  quality  of  au  article 
he  sold  when  botli  parties  knew  that  it  was 
not  of  the  quality  or  did  not  contahi  the 
quantity  warranted.  In  fact,  the  reason 
the  purchaser  insisted  upon  the  covenant 
for  title,  or  a  warranty  of  quality  or 
((uantity,  was  because  he  either  knew  or 
feared  that  tne  title  was  not  good,  or  tluit 
the  article  lacked  in  quantity  or  quality. 
If  he  were  perfectly  assured  on  these  ques- 
tions he  would  seldom  be  tenacious  in  ob- 
taining a  covenant  of  warranty. 

In  Wadhams  v.  Swan,  109  111.  46,  it  was 
said  that  a  covenant  against  encumbrances 
was  broken  by  the  delivery  of  the  deed  of 
laud  upon  which  a  railroad  had  a  right 
of  way  and  that  the  purchaser  acquired  an 
immediate  right  of  action.  The  fact  that' 
he  knew  at  the  time  of  the  delivery  of  the 
deed  of  the  defect  in  the  title  did  not  stand 
in  the  way  of  his  action. 

In  Burk  v.  Hill,  48  Ind.  52,  17  Am.  Rep. 
731,  a  purchaser's  knowled^ie  of  a  right  of 
way  of  a  street  railroad  over  the  premises 
I'onveyed  was  held  not  to  prevent  him  from 
holding  the  seller  to  his  covenant  against 
encumbrances. 

In  Quick  v.  Taylor,  113  Ind.  540,  10  N. 
E.  588,  an  action  on  a  purchase-price  note, 
a  breach  of  covenant  of  warranty  by  the 
existence  of  a  right  of  way  of  a  railroad 
over  the  land  conveyed  was  set  up  as  a 
counterclaim,  and  was  held  maintainable, 
although  tlie  purchaser  knew  of  the  encum- 
brance at  the  time  of  the  sale.  The  court 
said  that  the  rule  as  accepted  and  declared 
by  that  and  some  other  courts  was,  that  the 
existence  of  an  casement  or  right  of  way 
of  a  railroad,  which  excluded  the  owner 
from  the  beneficial  use  and  enjoyment  of 
the  land  affected  thereby,  constituted  such  I 
an  encumbrance  an  would  support  an  action, 
men  though  the  grantee  knew  of  its  exist-  ; 
encc  at  the  time  he  received  the  convey-  j 
a  nee. 

In   Barlow  v.   McKinley.  '24   L»\vtt,   09,   it  i 
was  held  that  a  purchaser  having  knowledge  ! 
of  the  right  of  way  of  a  railroad  across  the 
land  conveyed,  at  the  time  he  accepted  the 
deed,    can,    nevertheless,     recover     upon     a 
covenant   against   encumbrances. 
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by  the  grantor  without  expense  or  trouble 
to  grantee,  the  latter  can  recover  only  nom- 
inal damages, — citing  volume  11,  pp.  1104. 
1165;  Egan  v.  Yeaman  (1897;  Tenn.  C4i. 
App.)  40  S.  W.  1012. 

We  are  constrained  to  hold,  upon  the 
facts  disclosed  in  this  record,  that  the  plain- 
tiff has  sustained  actual  damages  in  bein<^^ 
deprived  of  immediate  possession  of  tin- 
premises;  but,  in  view  of  all  the  facts,  it 
is  adjudged  that  he  is  only  entitled  to  re- 
cover rental  value  of  the  property  during 
the  currency  of  the  lease  as  compensation 
for  the  breach  of  covenant  against  encum- 
brances. As  modified  herein,  the  judgment 
is  affirmed. 


In  Gerald  v.  Elley,  45  Iowa,  322,  it  was 
held  that,  upon  an  exchange  of  land,  a 
covenantee's  right  of  action  for  breach  of 
covenant  against  encumbrances  was  not  af- 
fected by  his  knowledge  of  the  existence  of 
a  right  of  way  of  a  railroad  acix>s8  the  land 
received. 

A  purchaser's  knowledge  of  a  right  of  way 
of  a  railroad  across  the  premises  conveyed 
will  not  defeat  his  right  of  action  for 
breach  of  the  covenant  against  encum- 
brances. Flynn  v.  White  Breast  Coal  & 
Min.  Co.  72  Iowa,  738,  32  N.  W.  471 ;  Wil- 
liamson V.  Hall,  02  Mo.  405;  Whiteside  v. 
Magi'uder,  75  Mo.  App.  365. 

b.  Restrictions. 

The  purchaser's  knowledge  of  restrictions 
in  other  deeds  will  not  affect  the  action 
for  breach  of  covenant.  Constructive  notice 
of  a  restriction  as  to  the  distance  at  which 
buildings  might  be  erected  from  streets  will 
not  affect  a  buyer's  right  of  action  for 
breach  of  the  covenant  against  encum- 
brances. Roberts  v.  Levy,  3  Abb.  Pr.  N.  S. 
311.  But  the  court  said  the  evidence  was 
admiHHiblc  in  mitigation  of  damages. 

In  Foster  v.  Foster,  02  N.  H.  532,  how- 
ever, it  was  held  that  a  purchaser's  knoAvl- 
edge  of  restrictions  in  the  use  of  the  lot 
conveyed  would  not  reduce  his  right  to  re- 
cover for  breach  of  covenant  of  warranty 
to  nominal  damagCH. 

And  in  Doctor  v.  Darling,  08  Hun,  70. 
22  N.  Y.  Supp.  594,  it  was  held  that  oral 
evidence  to  snow  that  the  grantee  knew  of 
a  certain  restriction  in  a  former  deed  as  to 
the  kind  of  building  which  might  be  elect- 
ed on  the  land  conveyed  was  inadmisAihIe 
in  an  action  for  breach  of  covenant  against 
encumbrances. 

In  Cathcart  v.  Bowman,  5  Pa.  317,  a 
purcliaser's  knowledge  of  a  previous  con- 
veyance of  timh«M-  on  the  land,  with  privilege 
of  cutting  it  for  a  term,  was  held  not  to 
affect  his  riglit  of  action  for  a  breach  of  th<' 
covenants  of  the  deed,  including  the  cove- 
nant against  ciunimbrances. 

c.  Timber  rights  and  other  burdens. 

Tlie  "feneral  rule  applies  to  timber  rights 
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on  the  lands  conveyed,  ioe-cutting  privi- 
leges, and  the  right  to  remove  builaings. 
But  one  case  appears  to  be  in  conflict  with 
this  view. 

In  Spurr  v.  Andrew,  6  Allen,  420,  the  fact 
that  a  grantee  knew  of  the  right  of  a 
former  owner  of  the  land  conveyed  to  cut 
timber  from  it  was  held  not  to  bar  him  from 
recovery  in  an  action  for  breach  of  cove- 
nant against  encumbrances. 

But  in  Safford  v.  Annis,  7  Me.  168,  the 
owner  of  land  sold  growing  timber  upon  it, 
covenanting  that  the  purchaser  should  have 
seven  years  in  which  to  remove  it.  He  then 
sold  the  land  to  a  third  person  without 
reserving  the  timber.  In  an  action  by  the 
purchaser  of  the  timber  for  a  breach  of 
covenant,  the  court  said  that,  if  the  pur- 
chaser of  the  land  had  notice  of  the  rights 
of  the  purchaser  of  the  timber,  it  would 
have  been  as  effectual  as  an  exception  in  the 
deed.  "And,"  continued  the  court,  "as  the 
plaintiff  contends  that  the  covenant  was 
broken  by  the  conveyance  made  by  the  de- 
fendant, he  should  prove,  also,  that  the 
purchaser  had  no  notice,  in  order  to  render 
the  conveyance  a  breach  of  the  covenant." 

In  Weiss  v.  Binnian,  178  111.  241,  52  N.  E. 
069,  Affirming  78  111.  App.  292,  it  was  held 
that  a  seller  was  not  released  from  his  cove- 
nant to  convey  land  free  from  encumbrances 
by  the  purchaser's  knowledge  of  a  previous 
conveyance  of  an  ice-cutting  privilege  upon 
the  land  sold. 

In  Van  Wagner  v.  Van  Nostrand,  19  Iowa, 
422,  it  was  held  that  a  purcliaser's  knowl- 
edge of  a  tenant's  right  under  a  contract 
with  the  covenantor  to  remove  a  stable  from 
the  land  conveyed  would  pot  affect  the 
operation  of  the  covenant.  "For,"  said  the 
court,  "in  an  action  of  covenant  the  deed 
governs;  and  in  such  an  action  by  the 
grantee  against  g^ntor  the  latter  cannot, 
in  order  to  defeat  the  operation  of  the  cove- 
nant, establish  by  parol  the  grantee's 
knowledge  of  an  encumbrance  or  defect  in 
the  title,  or  by  parol  Ingraft  upon  the  deed 
exceptions  and  reservations  not  therein 
mentioned." 

V.  Illustrative  cases. 

The  following  illustrative  cases  have  been 
taken  to  show  how  the  rule  has  been  ap- 
plied in  case  of  other  covenants  than  those 
against  encumbrances.  No  distinction  seems 
to  be  made. 

In  Abernathy  v.  Boazman,  24  Ala.  189,  60 
Am.  Dec.  459,  a  purchaser's  knowledge  of  an 
adverse  claim  of  title  at  the  time  of  the  sale 
was  held  not  to  relieve  the  seller  from  lia- 
bility to  make  good  on  his  covenants  as  to 
title,  as  the  latter  assumed  the  burden  of 
extinguishing  all  paramount  titles  so  as 
to  make  that  which  he  attempted  to  con- 
vey available. 

In  Smith  v.  Eason,  46  Ga.  316,  a  bond 
for  title  covered  a  small  piece  of  land  which 
had  been  sold  by  the  obligor.  The  court  said 
the  fact  that  the  obligee  knew  the  land  had 
been  sold  was  not  a  reply  to  the  express  , 
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words  of  the  bond,  unless  it  appeared  there 
was  a  mistake  in  the  descripticm,  as  men 
often  made  warranties  knowmg  of  the  de- 
fects in  the  title,  the  very  object  of  the  war- 
ranty being  to  iaeet  known  defects. 

In  Foute  v.  Elder,  109  Ga.  713,  35  S.  E. 
118,  the  court  said  that  whenever  one  con- 
tracts to  sell  land  embraced  within  certain 
boundaries,  and  it  afterwards  turns  out 
that  he  cannot  make  title  to  all  of  the  land 
embraced  within  such  boundaries,  he  is 
liable  to  the  vendee  for  the  deficiency, 
whether  the  vendee  knew  or  ought  to  have 
known  that  the  vendor  ha<i^  before  making 
the  bond,  disposed  of  a  portion  of  the  tract; 
as  the  vendee  has  a  right  to  rely  upon  the 
warranty  or  the  contract  obligation  of  the 
\'endor,  and  to  demand  compliance  with  the 
coiitract  as  expressed  in  the  deed  or  bond 
for  titles. 

McCall  V.  Wilkes,  121  Ga.  722,  49  S.  E. 
722,  was  an  action  on  a  note  in  which  the 
defendants  sought  to  set  off  the  value  of 
certain  timber  on  the  land,  the  title  to 
which  was  warranted  in  the  conveyance  to 
them,  alleging  that  the  warranty  as  to  this 
timber  had  failed.  It  was  held  not  to  be  a 
good  rejoinder  that  the  grantees  had  knowl- 
edge of  the  outstanding  paramount  title  to 
the  timber  before  the  execution  of  the  deed, 
under  Civil  Code,  f  3615,  supra,  II. 

In  Wadhams  v.  Innes,  4  111.  App.  642,  an 
action  for  breach  of  covenant  of  seisin,  the 
court  said  the  fact  that  either  or  both 
parties  know  at  the  time  the  covenant  is 
made  that  the  grantor  has  no  title  in  a 
part,  or  in  any  of  the  land,  does  not  affect 
the  right  to  recover  damages  for  its  breach. 

In  Bever  v.  North,  107  Ind.  544,  8  N.  E. 
576,  in  an  action  for  breach  of  covenant  of 
title,  it  was  held  that  the  seller  couH  not 
prove  that  the  buyer  knew  of  a  wife's  third 
interest  in  the  property,  and  agreed  to  as- 
sume and  pay  for  the  encumbrance. 

A  purohaser's  knowledge  of  defect  of  title 
at  the  time  of  the  sale  will  not  relieve  the 
seller  from  making  good  on  his  warranty  of 
title.  Batterton  v.  Smith,  3  Kan.  App.  419, 
43  Pac.  275. 

In  Sparrow  v.  Smith,  63  Mich.  209,  29 
N.  W.  691,  an  action  to  enjoin  suit  for 
breach  of  covenant  of  seisin,  the  court  said 
the  fact  that  the  defendant,  at  the  time  of 
his  purchase,  knew  of  the  insufficiency  or 
invalidity  of  complainant's  title,  was  not 
an  available  defen.se  to  the  action  on  the 
covenants,  either  at  law  or  in  equity.  In 
that  action  the  deed  governed,  and  the 
grantor,  in  order  to  defeat  the  operation  of 
the  covenant,  could  not,  in  the  absence  of 
fraud,  establish  by  parol  the  grantee's 
knowledge  of  an  encumbrance  upon  the  land 
convey e<l,  or  a  defect  in  or  utter  want  of 
title,  or  by  parol  proof  ingraft  upon  the 
deed  exceptions  and  reservations  not  therein 
mentioned. 

But  in  Sanders  v.  Rowe,  20  Ky.  L.  Rep. 
1082,  48  S.  W.  1083,  an  action  on  a  promis- 
ROTX  note  given  in  part  payment  of  the  pur- 
cha-Hp  price  of  certain  land,  the  defendant 
connterclaimed  for   damages  for  breach  of 
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ooTenant  of  warranty  on  the  ground  that 
the  seller  had  previously  sold  mineral 
rights  in  the  land.  The  court  said  that 
there  was  no  breach  of  the  covenant  of  war- 
ranty, as  it  appeared  that  the  purchaser 
had  lull  knowledge  of  the  sale  of  the  miner- 
al rights  at  the  time  he  took  his  deed. 

And  in  Smith  v.  Hughes,  50  Wis.  620,  7 
N.  W.  653,  a  purchaser  Avas  held  presumed 
to  have  purchased  with  full  knowledge  of 
railways  or  highways  across  the  land, 
so  that  they  constituted  no  breach  of  the 
covenants  of  title  of  the  deed ;  following  the 
rule  in  the  public  highway  cases.  The 
breach  of  the  covenant  was  set  up  in  this 
case  as  a  counterclaim  against  the  seller. 

In  Eller  v.  Moore,  48  App.  Div-  403,  63 
N.  Y.  Supp.  88,  the  court  held  that  the 
purchaser's  knowledge  of  the  existence  of  a 
private  right  of  way  across  land  conveyed 
would  not  deprive  him  of  a  right  of  action 
for  a  breach  of  covenant  of  quiet  enjoy- 
ment. 

In  Martin  v.  Martin,  12  N.  C.  (1  Dev.  L.) 
413,  notice  of  an  adverse  claim  was  held  not 
to  defeat  an  action  for  breach  of  covenant  of 
quiet  enjoyment.  The  purchaser  was  also 
held  entitled  to  substantial  damages  for 
breach  of  the  covenant. 

Bat  in  Neeson  v.  Bray,  46  N.  Y.  8.  R.  914, 
19  N.  Y.  Supp.  841.  a  breach  of  covenant 
of  quiet  and  peaceable  possession  was  al- 
leged because  of  the  fact  that  an  act  of  the 
legislature  had  restricted  the  use  of  the 
lands;  it  was  held  that  the  action  was  not 
maintainable  because  of  the  fact  that  the 
statute  was  public,  the  purchaser  had 
knowledge  of  it,  and  must  be  considered  to 
have  contracted  with  reference  to  it. 

ac.  S. 
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WHEELING  &  ELM  GROVE  RAILROAD 
COMPANY,  Appt., 

V. 

TOWN  OF  TRIADELPIHA  et  al. 

(—  W.  Va.  — ,  52  S.  E.  499.) 

Ordinance — aright  in  street. 

1.  An  ordinance,  passed  by  the  council 
of  a  town,  granting  to  a  street  railway 
company  the  right  to  lay  its  track  and  op- 

Headnotes  by  Poffenbaboeb,  J. 


erate  its  railway  in  the  streets  of  the  town, 
md  accepted  by  the  railway  company,  con- 
stitutes a  contract  between  the  town  and 
such  company,  vesting  title  to  such  right 
or  easement  in  it,  unless  the  ordinance 
contains  conditions  precedent,  compliance 
with  which  is  requisite  to  the  vesting  of 
title. 
Same— -forfeiture. 

2.  Such  right  may  be  forfeited  and  lost 
by  failure  to  comply  with  subsequent  con- 
ditions, and,  if  the  ordinance  expressly  pro- 
vides for  forfeiture  as  the  penalty  of  non- 
compliance with  conditions  specified  in  it, 
substantial  performance  of  the  contract  as 
a  whole  constitutes  no  answer  to  a  pro- 
ceeding to  forfeit  for  failure  to  comply  with 
such  conditions,  however  slight  their  rela- 
tive importance  may  be.  The  question  of 
materiality  is,  in  such  case,  withdrawn  from 
the  courts  by  the  stipulations  of  the  con- 
tract. 

Same. 

3.  A  street-railway  license  or  privilege 
in  a  street  may  be  forfeited  for  failure  to 
lay  planks  of  prescribed  dimensions  along 
the  rails  of  its  track  in  front  of  improved 
property,  if  the  ordinance  expressly  gives 
the  right  to  forfeit  it  for  such  cause. 
Relief  from  forfeiture. 

4.  Equity  will  relieve  from  forfeitures 
for  nonperformance  of  covenants  other  than 
those  for  the  payment  of  money,  arising 
out  of  accident,  mistake,  or  surprise,  and 
in  the  absence  of  wilful  and  deliberate  re- 
fusal to  perform,  when  no  pecuniary  injury 
has  resulted  to  the  covenantee  and  the 
wrong  done  is  easily  remediable;  but  such 
power  of  relief  is  discretionary,  and  will  not 
be  exercised  unless  the  delinquent  cove- 
nantor is  able  and  willing  to  immediately 
perform  the  covenant. 

Same. 

5.  Equity  will  not  permit  the  enforce- 
ment of  a  forfeiture  in  an  inequitable  and 
oppressive  manner,  nor  a  perversion  there- 
of to  purposes  other  than  those  for  which 
the  power  of  forfeiture  has  been  reserved. 
Same — oppresaiye  forfeiture. 

6.  In  the  exercise  of  such  power,  under 
an  ordinance  of  a  municipal  corporation 
prescribing  notice  and  specification  of  cause 
IS  a  necessary  preliminary  step,  the  officers 
of  such  corporation  must  deal  fairly,  open- 
ly, and  frankly  with  the  party  whose  rights 
they  attempt  to  take  away,  and  abstain 
from  such  conduct  as  will  work  a  surprise 


Case  Note. — ^Municipal  declaration  of  for- 
feiture of  street  franchise  or  privilege  for 
breach  of  conditions  as  a  judicial  determina- 
tion.— ^It  does  not  expressly  appear  from 
the  opinion  in  the  foregoing  case  that  the 
repeal  of  the  ordinance  granting  the  fran- 
chise or  privilege  to  the  railway  company 
was  based  upon  a  finding  of  the  existence 
of  a  cause  of  forfeiture  within  the  reser- 
vation of  the  original  ordinance.  It  does, 
however,  appear  that  the  repeal  was,  as 
required  bv  the  terms  of  that  ordinance, 
4LR1a.(N.S.) 


preceded  by  a  notice;  and  the  remark  in 
the  opinion  that,  "it  is  suggested  that  in- 
quiry and  determination  as  to  the  cause 
or  ground  of  forfeiture  is  judicial,"  would 
seem  to  indicate  tliat  there  was  such  an 
inquiry  and  determination.  If  so,  the  posi- 
tion taken  by  the  court,  that  the  repeal 
and  revocation  of  the  privilege  or  franchise 
was  a  mere  exercise  of  the  police  power  and 
was  not  of  a  judicial  character,  appears  to 
be  opposed  by  the  case  of  North  Jersev 
Street  R,  CJo.  v.  South  Orange  Twp.  58  N. 
21 
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upon  him.  Tlieir  conduct  is  governed  by 
substantially  the  same  rules  and  principles 
as  apply  to  proceedings  by  private  persons 
under  similar  circumstances.  In  order .  to 
be  inequitable  and  oppressive,  their  conduct 
need  not  be  actually  fraudulent.  If  in 
equity  and  conscience  it  is  oppressive  or 
lacking  in  fairness,  equity  will  relieve,  how- 
ever honest  and  sincere  the  parties  attempt- 
ing to  forfeit  may  have  been. 
Same— discretion  of  court. 

7.  The  discretion  of  the  court  in  such 
case  is  a  sound  legal  discretion,  subject  to 
review,  and  the  appellate  court  will  reverse 
the  action  of  the  trial  court  when,  in  its 
opinion,  relief  has  been  improperly  denied. 
Municipal  declaration  of  forfeiture— effect. 

8.  A  declaration  of  forfeiture  of  a 
street  railway  privilege  in  a  street  by  the 
council  of  a  town,  effected  by  repeal  of  the 
ordinance  by  which  the  privilege  was  grant- 
ed, pursuant  to  a  reservation  of  power  so 
to  do,  for  cause  and  after  notice,  has  not 
the  force  and  effect  of  a  judicial  determina- 


tion of  the  existence  of  cause  for  forfeiture, 
and  does  not  preclude  a  resort  to  the  courts 
by  the  railway  company  for  vindication  of 
its  rights.  After  such  repeal,  pursuant  to 
notice,  the  railway  company  may,  by  in- 
junction, prevent  the  town  authorities  from 
removing  or  disturbing  its  track,  if  no 
cause  of  forfeiture  existed,  or  the  circum- 
stances shown  are  such  as  to  call  for  the 
exercise  of  equity  jurisdiction  to  relieve 
from  forfeiture.  In  so  far  as  the  decision 
in  Davis  v.  Davis,  40  W.  Va.  464,  21  S. 
E.  906,  imports  the  contrary  of  the  fore- 
going proposition,  it  is  re-examined  and  dis- 
approved. 
Same — police  power. 

0.  Tlie  action  of  municipal  authorities^ 
in  granting  and  revoking  privileges  and  li- 
censes in  highways  is  the  exercise  of  dele- 
gated police  power,  and  is  not  judicial  in 
character. 
Certiorari — when  proper. 

10.  Only  judicial  action  is  reviewable  by 
the  writ  of  certiorari  under  ff  2  and  3  of 


J.  Eq.  83,  43  Atl.  53,  holding  that  a  pro- 
posed ordinance  reciting  various  matters  in 
which  a  street  railway  had  failed  to  ful- 
fil and  perform  certain  conditions  contained 
in  the  original  ordinance  granting  the  privi- 
lege of  laying  and  maintaining  its  railway 
in  the  street,  and  declaring  in  consequence 
that  the  rights  and  privileges  granted  by 
such  ordinance  were  determined  and  at 
an  end,  and  that  the  line  of  the  road  be 
sold  at  auction  to  the  highest  bidder, — was 
of  a  judicial  character,  and  therefore  not 
within  the  rule  which  prevents  a  court  of 
equity  from  enjoining  the  adoption  of  a 
municipal  ordinance  of  a  legislative  or  ex- 
ecutive character.  The  adoption  of  the  pro- 
posed ordinance  in  question  was  according- 
ly enjoined.  The  court  said  in  support  of 
its  decision:  "It  [proposed  ordinance]  does 
not  assume  or  pretend  to  prescribe  a  rule 
f)f  civil  conduct,  or  to  revoke  or  repeal  a 
previous  grant,  but  it  is  wholly  and  entire- 
ly judicial  in  its  character.  It  ascertains 
and  finds  certain  facts  which  arc  rt»cited. 
It  then  proceeds  to  declare  that,  ns  the 
result  and  by  the  force  of  those  facts,  the 
rights  and  franchises  vested  in  the  com- 
plainant corporation  by  the  previous  or- 
dinances are  at  an  end."  The  case  of  Cape 
May  &  S.  L.  R.  Co.  v.  Cape  Afay,  35  X. 
J.  Eq.  419,  was  distinguished  upon  the 
ground  that  the  proposed  ordinance  in  that 
case  the  adoption  of  which  the  court  re- 
fused to  enjom  merely  purported  to  revoke 
and  repeal  a  previous  grant  of  a  franchise. 
The  fact  that  the  ordinance  involved  in 
Wheeling  &  E.  G.  R.  Co.  v.  Tbiadelpiiia 
in  form  repealed  the  former  ordinance 
granting  the  franchise  or  privilege,  instead 
of  merely  declaring,  as  in  North  Jersey 
Street  R.  Co.'s  Case,  that  the  rights  grant- 
ed by  the  previous  ordinance  were  deter- 
mined and  at  an  end,  is  hardly  sufficient 
to  distinguish  the  two  cases,  assuming  that 
the  repeal  was  based  upon  a  finding  of  facts 
constituting  a  c>ause  of  forfeiture. 

In  Jersey  City,  H.  &  P.  Street  R.  CJo.  v. 
4L.R.A.(N.S.) 


Passaic,  68  N.  J.  L.  110,  52  AU.  242,  the 
New  Jersey  supreme  court  upon  certiorari 
to  review  a  municipal  ordinance  attempting 
to  revoke  street  railway  franchises  for  fail- 
ure to  comply  with  certain  oondttions,  held 
the  same  void  because  the  record  did  not 
show  that  any  notice  was  given,  or  oppor- 
tunity to  be  heard  afforded,  to  the  com- 
panies interested.  It  seems  to  ha\'e  been 
assumed  that  certiorari  to  review  the  re- 
voking ordinance  was  the  proper  remedy; 
and  this  case  therefore  seems  to  be  op- 
pased  to  the  position  taken  in  Wheeling 
&  E.  G.  R.  Co.  V.  Tbiadelphia. 

It  will  be  observed  that  the  argument 
in  support  of  the  decision  in  the  Wheet.ino 
Case  proceeds  upon  the  theory  that  the 
power  to  repeal  a  franchise  or  privilege  in 
the  use  of  the  street,  like  the  power  to 
errant  the  privilege  or  franchise  in  the  first 
instance,  pertains  essentially  to  the  police 
power,  and  that  its  character  in  that  re- 
spect is  not  changed  by  the  fact  that  it 
is  exercised  under  a  form  of  procedure  hav- 
ing some  of  the  usual  characteristics  of  a 
judicial  proceeding.  It  is  difficult  to  per- 
ceive how  cases  like  Asheville  Street  R.  Co. 
V.  Asheville,  109  N.  C.  «8S,  14  S.  E.  316, 
^nd  Easton  S.  E.  &  W.  E.  Pass.  R.  Cc.  v. 
Easton,  133  Pa.  505,  19  Am.  St.  Rep.  658, 
19  Atl.  486, — which  the  court  apparently 
relies  on, — lend  any  support  to  its  funda- 
'uental  proposition  that  the  repeal  or  revo- 
cation of  the  franchise  or  privilege  is  a 
police,  and  not  a  judicial,  function.  In 
neither  of  those  cases  was  there  an  express 
rrant  or  reservation  to  the  municipality  of 
♦he  power  to  declare  a  forfeiture  or  revoke 
'he  franchise  or  privilege  for  breach  of  con- 
ations: and  the  point  made  by  the  de- 
cisions is  that,  in  the  absence  of  such  grant 
)r  reservation  of  poAver,  the  municipality 
had  no  right  to  take  the  law  in  its  own 
'lands  and  determine  that  the  franchise  or 
)rivilege  had  been  forfeited,  but  that  it 
should  have  proceeded  to  have  a  forfeiture 
declared  by  a  court,  and  until  it  had  pro- 


1005. 


WHEELLSG  &  E.  G.  R.  CO.  v.     IRIADELPHIA. 


323 


chapter  110  of  the  Code  of  1899.  The  scope 
of  the  writ  is  not  altered  by  the  statute 
in  respect  to  the  nature  of  the  proceedings 
for  the  review  of  which  it  may  be  had. 
In  this  respect  it  remains  as  it  was  by  the 
common  law.  * 

CmnbeTland  road — county  and  municipal 
jurisdiction. 
11.  Consent  of  the  board  of  commission- 
ers of  Ohio  county  to  the  operation  of  a 
street  railway  on  and  over  the  Cunib/vland 
road  in  said  coimty  of  Ohio  does  not  con- 
fer authority  upon  the  railway  company 
holding  such  permit  to  construct  and  oper- 
ate its  railway  on  and  over  such  portion 
of  said  road  as  lies  within  the  limits  of 
the  town  of  Triadelphia,  in  said  county, 
without  the  consent  of  the  authorities  of 
said  town. 

(December  12,   1905.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Ohio  County  in  de- 


fendants' favor  in  a  suit  to  enjoin  interfer- 
ence with  plaintiff's  rails.     Reversed. 

The  facts  are  stated  In  the  opinion. 

Mr.  Henry  M.  Russell,  for  appellant: 

The  franchise  became,  not  a  mere  license, 
but  a  contract  right. 

Clarksburg  Electric  Light  Co.  v.  Clarks- 
burg. 47  W.  Va.  739,  50  L.R.A.  142,  35  S. 
E.  994. 

The  forfeiture  of  such  a  franchise  should 
not  be  put  into  effect  until  a  proper  judi- 
cial determination. 

Hornbrook  v.  Elm  Grove,  40  W.  Va.  543, 
28  L.R.A.  416,  21  S.  E.  851. 

Nor  unless  some  substantial  reason  exists 
for  enforcing  it. 

People  v.  Broadway  R.  Co.  126  N.  Y.  29, 
26  N.  E.  961 ;  Booth,  Street  Railways,  f  45. 

Messrs.  Howard  &  Handlan  also  for  ap- 
pellant. 

Messrs.  Alfred  Caldwell  and  Nelson  C. 
Hubbard  for  appellees. 


cured  such  a  declaration,  it  would,  ir- 
respective of  the  actual  existence  or  non- 
existence of  a  cause  of  forfeiture,  be  en- 
joined from  tearing  up  the  track  or  other- 
wise interfering  with  the  rights  of  the  com- 
pany under  the  franchise  or  privilege.  The 
inference  from  these  cases,  therefore,  seems 
to  be  that  the  revocation  of  such  a  fran- 
chise or  privilege  for  breach  ol  conditions 
does  not  pertain  to  the  police  power,  but 
is  a  judicial  function.  It  is  true  that  tlies^ 
cases  held,  as  does  the  Wiieeung  Case, 
that  the  action  of  the  municipality  with  re- 
spect to  the  revocation  of  the  franchise  or 
privilege  was  not  binding  or  conclusive  so 
n.^  to  deprive  a  court  of  equity  of  juris- 
diction; but  in  the  Wheelino*^  Case  the 
<le«'ision  is  upon  the  ground  that  the  ac- 
tion of  the  municipality  in  this  resi)ect, 
1  hough  within  the  authority  expressly  re- 
served to  it.  was  not  of  a  judicial  char- 
acter, whereas  in  the  other  cases  the  <ie- 
.  is  ions  wore  upon  the  ground  that,  the 
iK.wor  to  revoke  being  of  a  judicial  chai 
;M-t«»r,  and  not  having  been  expresj^ly  coii- 
tiTred  upon  or  resorveil  to  the  municipality, 
the  attempted  exorcise  of  such  power  by 
the  municipality  not  cmly  did  not  oust  the 
jurisdiction  of  the  court,  but  was  of  nr 
lejial  effoct  whatever.  Perhaps  it  <ioes  not 
TK*cc->arily  follow  from  these,  ('ases  tliat 
ihe  power  to  revoke  the  privilege  or  fran- 
.-hise,  or  to  declare  a  forfeiture  thereof  for 
iifcach  of  conditions,  is  a  judicial  function, 
*»ven  when  exercised  by  the  municipality 
under  an  express  j^rant  or  reservation  of 
*»uch  power:  but  it  is  difficult  to  understand 
how  they  can  properly  be  rejjarded  as  au- 
thority ifor  the  proposition  that  a  munic- 
ipality, in  exercising  such  granted  or  re- 
?-crveil  jxvwei.  ])crfornis  a  police  function, 
.and  not  a  jjulicinl  fini<'tion. 

Vxnni  the  niilliurity  of  thuse  «M.ses,  it 
i*  ^tatol  in  Ho'.Jth,  Str»*<'L  Ujiihvav:'.  S  49, 
that  th*'  innoifipal  ant bori ties  cannot  le- 
gally sulistitute  their  arbitrary  judgment 
for  a  judicial  declaration  of  forfeiture,  and 
4L.R.A.(>.S.) 


that,  if  they  threaten  to  destroy  or  re- 
move the  railway,  or  to  interfere  with  the 
relaying-  of  tracks  previously  torn  up  by 
them,  without  first  obtaining  a  judicial  de- 
termination of  their  rights  in  the  proper 
forum,  they  may  be  enjoined.  To  the  same 
effect  is  Akron,  B.  &  C.  R.  Co.  v.  Bedford, 
0  Ohio  N.  P.  276. 

In  Stewart  v.  Ashtabula,  98  Fed.  516, 
Taft,  J.,  held  that  the  owner  of  a  street 
railway  could  not  maintain  an  action  for 
damages  against  a  municipality  for  the 
removal  of  its  tracks,  where  the  ordinance 
granting  the  franchise  reserved  the  right 
to  make  such  removal  in  case  of  the  faihn*e 
of  the  company  to  comply  with  certain  con- 
ditions, and  it  had  been  adjudged,  in  an 
action  in  the  stAte  court,  though  after  the 
removal,  that  the  company  had  not  com- 
plied with  such  conditions.  He  said,  how- 
ever: "It  may  be  (I  do  not  find  it  neces- 
sary to  decide)  that,  even  in  the  face  of 
these  strong  provisions  of  the  ordinance  fiir 
the  benefit  of  the  village,  the  defendant 
[the  village  1  should  have  applied  to  a  court 
to  adjudge  the  existence  of  a  ground  of  for- 
feiture." The  decision  on  the  above  \x)\i\t 
was  ap])rove(l  by  the  circuit  court  of  ap- 
])e:ils  in  Stewart  v.  Ashtabula,  47  C.  C.  A. 
21.  107  Fed.  S.")?.  though  the  case  was  re- 
versed on  another  ground. 

Where,  however,  a  street  railway  com- 
pany fails  to  comply  with  conditions  suh- 
scr|uent  the  city  may,  if  that  power  is  re- 
served by  the  ♦)rdinance.  terminate  the  con- 
tract by  re])ealing  the  ordinance  and  by 
notifying  the  company  to  remove  its  tracks, 
and  for  that  pur|K)sc  no  previous  judicial 
determination  is  recjnired.  Helleville  v.  Citi- 
zens' Horse  R.  Co.  ir)2  111.  171,  20  L.R.A. 
681,  .38  X.  E.  584.  The  court,  in  the  last 
ca^e,  did  not  pass  upon  the  question  whetiier 
the  action  of  the  municipality  in  repealin*r 
the  ordinance  for  breach  of  condition  was 
judicial  in  its  nature  so  as  to  be  binding 
upon  the  parties  in  a  suit  or  proceeding  in 
a  court  of  laAv  or  equity. 
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Poffenbarger,  J.,  delivered  the  opinion  of 
the  court: 

The  council  of  the  town  of  Triadelphia, 
in  Ohio  county,  having  repealed  the  ordi- 
nance under  which  the  Wheeling  &  Elm 
Grove  Railroad  Company  had  been  operat- 
ing its  street  railway  in  said  town,  and 
caused  a  part  of  its  track  to  be  taken  up, 
said  railroad  company  obtained  a  tempo- 
rary injunction,  inhibiting  the  town,  its  offi- 
cers, and  agents  from  interfering  with  it<» 
road.  Thereupon  the  town  answered  the 
bill,  alleging  forfeiture  of  the  privileges 
granted  by  the  ordinance,  because  of  failure 
and  refusal  to  observe  and  perform  condi- 
tions, and  praying,  by  way  of  affirmative 
relief,  that  the  railroad  company  be  enjoined 
and  restrained  from  further  operating  its 
road  in  said  town  and  compelled  to  remove 
from  the  streets  thereof  its  poles,  wires, 
rails,  ties,  etc.,  and  restore  the  street  and 
a  certain  bridge,  mentioned  in  the  bill,  to 
the  condition  in  which  they  were  before  the 
construction  of  the  road,  unless  the  consent 
of  the  town  to  the  further  occupation  and 
use  of  the  street  for  the  purpose  aforesaid 
should  be  obtained.  On  the  hearing,  the  in- 
junction was  dissolved,  and  the  cross-relief 
asked  for  by  the  town  granted.  From  this 
decree  said  company  has  appealed. 

The  ofdinanoe  was  passed  on  the  31st  day 
of  March,  1896,  granting  to  the  Wheeling 
Suburban  Railway  Company,  its  successors 
and  assigns,  the  privileges  now  in  question, 
and  that  company  subsequently  assigned  the 
same  to  said  W^heeling  &  Elm  Grove  Rail- 
way Company.  Under  it,  the  road  was  con- 
structed within  the  time  required.  The  for- 
feiture is  not  for  nonuser  of  the  franchise  or 
privilege,  but  for  failure  to  comply  with 
certain  conditions  imposed  by  §  4  of  the 
ordinance  in  the  following  clauses  thereof: 
"Said  railway  company  shall  so  construct 
its  tracks  upon  the  roads  or  streets  herein- 
before mentioned  that  at  any  place  any  of 
its  tracks  may  cross  any  road  or  street 
within  said  town,  the  said  railway  company 
shall  at  every  such  place  lay  its  track  or 
tracks  on  a  level  with  the  surface  or  plane 
of  said  road  or  street  at  the  place  of  such 
crossing,  and  shall  pave  with  white-oak 
planks  not  less  than  2  inches  thick  between 
all  its  rails  crossing  such  road  or  street, 
and  shall  at  all  times  hereafter  keep  and 
maintain  the  said  paving  or  planking  in 
good  order  and  repair  to  the  satisfaction  of 
the  council  of  said  town.  Said  company 
shall  also  lay  and  maintain  a  white-oak 
plank  2  inches  thick  and  8  inches  wide  on 
each  side  of  each  rail  along  its  track  in 
front  of  all  improved  property."  To  enforce 
compliance  with  these  conditions  and  others 
inserted  in  the  ordinance,  §  15  of  that  in 
strument  provided  as  follows:  "Should  the 
Wheeling  Suburban  Railway  Company  lail 
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to  fulfil  and  perform  the  conditions  of  thla 
ordinance,  or  comply  with  the  requirements 
thereof  upon  them,  or  do  those  things  they 
are  by  this  ordinance  prohibited  from  doing, 
the  said  town  may  give  said*  Wheeling  Sub- 
urban Railway  Company  notice  of  its  inten- 
tion to  repeal  this  ordinance  and  revoke  and 
annul  all  the  rights,  powers,  and  privileges 
by  this  ordinance  given  by  said  town  to 
said  Wheeling  Suburban  Railway  Company ; 
and  stating  in  such  notice  in  what  respect 
said  Wheeling  Suburban  Railway  Company 
have  failed  to  fulfil  and  perform  the  con- 
ditions of  this  ordinance  or  to  comply  with 
the  requirements  thereof  upon  them,  or 
wherein  they  have  done  any  of  those  things 
they  are  by  this  ordinance  prohibited  from 
doing.  At  any  time  after  three  months 
from  the  serA'ice  of  such  notice  upon  the 
president  or  secretary  of  said  Wheeling  Sub- 
urban Railway  Company  the  council  of  said 
town  may  repeal  this  ordinance  and  revoke 
and  annul  the  rights,  powers,  and  privileges 
by  this  ordinance  given  by  s^id  town  to  said 
Wheeling  Suburban  Railway  Company; 
provided,  however,  that,  if  the  said  Wheel- 
ing Suburban  Railway  Company  b<!fore 
such  repeal  and  revocation  and  aLnul- 
ling  shall  fulfil  and  perform  the  condition 
or  conditions  of  this  ordinance  said  notice 
alleges  they  have  failed  to  fulfil  and  per- 
form, and  shall  comply  with  the 'require- 
ment or  requirements  of  this  ordinance  said 
notice  alleges  they  have  failed  to  comply 
with,  and  shall  cease  at  once  on  receipt  of 
said  notice  to  do  any  of  those  things  that 
they  are  prohibited  from  doing  by  this  ordi- 
nance which  said  notice  states  they  have 
been  doing,  said  council  shall  not  have  the 
power  to  repeal  and  revoke  and  annul  the 
rights,  powers,  and  privileges  thereby  given 
by  sfljd  town  to  said  Wheeling  Suburban 
Railway  Company."  Notice  dated  August 
28,  1001,  specifying,  as  breaches  of  con- 
ditions, elevation  of  the  tracks  above 
the  level  of  the  streets  at  the  crossingB 
of  Monroe  street  and  Clay  street,  failure 
in  part  to  pave  the  crossing  at  Clay 
street,  and  failure  to  lay  planks  along  the 
rails  in  front  of  lots  24  to  33,  inclusive,  ex- 
cept a  short  strip  at  the  corner  of  lot  30, 
was  served  upon  the  railway  company.  Just 
a  few  days  before  the  expiration  of  three 
months  from  the  date  of  service  of  said  no- 
tice, said  company  caused  its  track  to  be 
lowered  at  the  crossings  and  some  plank 
to  be  put  down  at  the  places  specified  in 
the  notice;  but  the  plank  pavement  at  the 
street  crossing  did  not  extend  entirely 
across  the  street,  and  the  planks  laid  along 
the  tracks  in  front  of  improved  property 
were  not  of  the  width  required  by  the  ordi- 
nance. Many  of  them  were  only  5  inches 
wide,  and,  in  one  place,  for  a  distance  of 
about  90  feet,  none  at  all  was  put  down,  and 
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the  crossing  at  Monroe  street  was  left  too 
high  by  about  5  inches.  On  the  7th  day  of 
December,  1901,  more  than  three  months 
after  the  date  of  the  service  of  the  notice, 
the  council  of  the  town  repealed  the  ordi- 
nance, reciting  in  the  repealing  ordinance 
the  giving  of  the  notice  and  noncompliance 
with  its  requirements.  The  failure  to 
comply  strictly  with  the  requirements  of 
the  ordinance  is  not  denied  by  the  railway 
company,  but  it  claims  to  have  substantially 
romplied  with  them,  and  also  that,  prior  to 
the  repealing  of  the  ordinance,  its  agents 
applied  to  officials  of  the  town  to  know 
whether  there  was  ai^y  objection  to  the  man- 
ner in  which  the  work  had  been  done,  and 
expressed  a  willingness  to  remedy  any  de- 
fects in  it  which  might  be  suggested,  and 
no  objection  was  made.  But  this  seems 
to  have  occurred  after  the  repeal  of  the  ordi- 
nance. The  railway  company's  own  witness 
says  it  was  afterward. 

In  addition  to  its  defense  of  substantial 
compliance,  the  railway  company  relies  upon 
certain  ordinances  adopted  by  the  commis- 
sioners of  Ohio  county,  granting  to  it  the 
privilege  of  operating  its  railway  on  and 
over  certain  portions  of  what  is  known  as 
the  Cumberland  road,  including  that  portion 
thereof  wliich  runs  through  the  town  of 
Triadelphia,  and  on  which  said  railway  is 
located  through  said  town.  This  road  was 
originally  constnicted  and  owned  by  the 
government  of  the  United  States.  In  1835 
the  government  ceded  to  the  several  states 
through  which  said  road  was  located  the 
care  and  control  of  the  portions  thereof  ly- 
ing respectively  within  said  states,  reserving 
to  itself  certain  rights  in  them.  By  this 
compact  it  relieved  itself  of  the  burden  of 
maintaining  said  road  and  cast  it  upon  the 
states;  but  it  retained  the  right  to  use  the 
same  free  of  charge  for  any  governmental 
purpose.  Rearight  v.  Stokes,  3  How.  151, 
11  L.  ed.  537;  Neil  v.  Ohio,  3  How.  720,  11 
U  ed.  800;  Achison  v.  Huddleson,  12  How. 
293,  13  L.  ed.  993.  Upon  the  formation  of 
the  state  or  West  Virginia,  that  portion  of 
said  road  lying  within  this  state  passed  un- 
der its  control,  and,  by  statute,  the  manage- 
ment thereof  was  intrusted  to  the  board 
of  public  works  of  the  state.  By  an  act 
of  the  legislature,  passed  on  the  13th  day  of 
February,  1890,  the  care  and  control  of  so 
much  of  said  road  as  lies  within  the  county 
of  Ohio,  together  with  all  the  rights,  powers, 
and  duties  in  relation  thereto,  belonging  to 
the  board  of  public  works  of  this  state  under 
existing  laws,  including  power  to  collect 
tolls  on  said  road,  was  committed  to  the 
board  of  commissioners  of  said  county,  as 
Boon  as  said  board  should  pass  an  ordinance 
agreeing  to  accept  the  trust.  Soon  after- 
wards, such  ordinance  was  passed.  It  is 
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contended  now  that  the  town  of  Triadelphia 
has  no  control  of  that  part  of  said  road 
which  lies  within  its  limits,  and  that  the 
railway  company  is  entitled  to  the  use  and 
occupation  thereof,  for  the  purposes  of  its 
road,  under  the  ordinances  passed  by  said 
board  of  commissioners.  On  the  other  hand, 
it  is  urged  that  the  act  of  the  legislature 
of  Virginia,  passed  on  the  4th  day  of  Feb- 
ruary, 1840,  incorporating  the  town  oi  Tri- 
adelphia, lying  on  both  sides  of  said  road, 
and  conferring  upon  it,  among  other  things, 
the  power  "to  regulate  and  graduate  the 
streets  and  alleys,  and  to  pave  the  same  if 
deemed  necessary,"  vested  in  said  town  all 
the  right  and  title  to,  and  power  over,  so 
much  of  said  road  as  lies  within  its  ter- 
ritory that  the  state  of  Virginia  then  had. 
Counsel  for  the  appellees  rely  also  upoa  § 
5  of  article  11  of  the  Constitution  of  thi:» 
state,  which  provides  that  "no  law  shall  be 
passed  by  the  legislature  granting  the  right 
to  construct  and  operate  a  street  railroad 
within  any  city,  town,  or  incorporated  vil- 
lage, without  requiring  the  consent  of  the 
local  authorities  having  the  control  of  the 
street  or  highway  proposed  to  be  occupied 
by  such  street  railroad."  The  status  of  so 
much  of  the  national  road  as  lies  within 
the  territory  of  the  town  of  Triadelphia 
depends  upon  the  statutory  provisions. 
Chapter  56  of  the  Code,  concerning  the  board 
of  public  works  and  tolls  on  the  Cumberland 
road  and  other  turnpikes,  provides  for  the 
maintenance  of  said  road  and  turnpikes,  by 
means  of  the  exaction  of  tolls; 'and  this,  as 
to  said  Cumberland  road,  was  done  by  the 
board  of  public  works  of  the  state,  until  its 
care  and  control  were  transferred  to  Ohio 
county  by  the  act  hereinbefore  mentioned. 
Section  21  of  chapter  39  of  the  Code  pro- 
vides that  the  interest  which  belonged  to 
the  state  on  the  Ist  day  of  July,  1868,  in 
any  road  or  bridge  or  public  landing  lying 
wholly  or  in  part  within  the  limits  of  any 
county  is  transferred  to  and  shall  continue 
vested  in  such  county,  so  far  as  such  road, 
bridge,  or  public  landing  is  within  the  said 
county.  But  the  Cumberland  road  is  ex- 
pressly excepted  from  the  operation  of  said 
section.  Section  31  of  chapter  43  of  the 
Code  of  1899  says:  "The  roads,  bridges, 
and  public  landings  transferred  by  the  state 
to  the  several  counties  in  which  they  are 
situated  shall  hereafter  be  regarded  as  coun- 
ty roads,  bridges,  and  landings."  Section 
28  of  chapter  47,  relating  to  cities,  towns, 
or  villages,  says:  "The  council  of  such 
city,  town,  or  village  shall  have  power 
therein  to  lay  off,  vacate,  close,  open,  alter, 
curb,  pave,  and  keep  in  good  repair,  roads, 
streets,  alleys,  sidewalks,  cross  walks,  drains 
and  gutters,  for  the  use  of  the  public,  or 
any  of  the  citizens  thereof,  and  to  improve 
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and  light  the  same,  and  have  them  kept 
free  from  obstructions  on  or  over  them." 
Section  33  of  chapter  43  of  the  Code  of  1899 
provides  that  no  road  or  landing  shall  be 
established  by  the  county  court  of  a  countv 
upon  or  through  any  lot  in  any  incorporated 
village,  town,  or  pity  without  the  consent 
of  the  council  thereof. 

Aside  from  the  question  of  title  to  the 
fee  in  public  roads  lying  within  incorporated 
cities  and  towns,  courts  everj'where  incline 
to  the  view  that  such  corporations  nave  cer- 
tain rights  and  powers  respecting  sucli  pub- 
lic roads.  When  there  are  no  express  statu- 
tory provisions  limiting  the  powers  of  the 
county  authorities  over  such  portions  of  the 
public  roads^  and  the  General  Statute  or 
the  charters  of  cities  and  towns  confer  power 
to  lay  out,  open,  and  regulate  streets,  al- 
leys, and  walks,  portions  of  the  road  lying 
within  the  city  or  town  are  generally  held 
to  be  under  the  control  of  the  authorities 
thereof  so  far  as  to  enable  them  to  keep 
the  same  free  from  obstruction  and  in  good 
condition  and  order  by  improving  them. 
State,  Parker,  Prosecutor,  v.  New  Bru'^s- 
wick,  30  N.  J.  L.  395;  Quinn  v.  Paterson, 
27  N.  J.  L.  35;  State  v.  Passaic  Tump.  Co. 
27  N.  J.  L.  217;  State,  Townsend,  Prosecu- 
tor v.  Jersey  City,  26  N.  J.  L.  444.  These 
are  cases  of  turnpikps  and  plank  roads 
owned  by  private  corporations.  Dillon  on 
Municipal  Corporations,  vol.  2,  4th  ed.  §  676, 
says:  "Throughout  the  United  States,  town- 
ship, county,  or  other  local  authorities  have 
the  general  control  and  supervision  over  the 
ordinary  public  highways,  while  in  incorpo- 
rated towns  and  cities  this  power,  as  re- 
spects streets,  is  usually  conferred  unon  t.hp 
corporate  authorities.  When  the  jurisdic- 
tion and  power  in  the  one  is  excluded  by 
the  charters  of  the  other  has  given  rise  to 
nice  and  difficult  questions  of  construction, 
depending  upon  the  supposed  intention  of 
the  legislature,  to  be  gathered  from  the 
whole  course  of  legislation  on  the  subject 
in  the  particular  state,  and  with  reference 
to  the  particular  municipality."  At  S  077 
the  same  work  pays:  "So,  by  statute  in 
Texas,  the  counties  had  general  authority 
to  keep  in  repair  the  public  highways  there- 
in, and  an  incorporated  town,  by  its  charter, 
had  the  right  to  improve  its  streets  and 
alleys;  knd  the  question  arose  whether  the 
county  or  town  authorities  had  power  to 
keep  in  repair  streets  or  highways  within 
the  corporate  limits  of  the  town.  The  court, 
to  prevent  conflict  of  jurisdiction,  held  that 
the  town  had  exclusive  control  of  the  streets 
and  highways  therein.  So  it  is  held  in  Indi- 
ana, that  the  General  Statutes  of  the  state 
in  relation  to  'public  highways'  do  not  ap- 
ply to  the  streets  and  allevs  of  an  incor- 
porated town  or  city.'*  In  Norwich  v.  Story, 
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25  Conn.  44,  such  provisions  in  the  charter 
of  a  city,  read  in  connection  with  the  gen- 
eral laws  conferring  powers  upon  the  oou  itj 
authorities,  were  held  to  give  concurrent  ju- 
risdiction over  the  highway  within  the  city 
to  city  and  county  authorities. 

The  status  of  the  Cumberland  road  seems 
to  be  somewhat  different  from  that  of  the 
ordinary  county  road.  The  legislature  has 
dealt  with  it  in  a  manner  different  from 
that  in  which  it  has  dealt  with  other  roads. 
Whether  the  law  contemplated  its  mainte- 
nance throughout  from  tolls,  until  its  trans- 
fer to  the  authorities  of  Ohio  county,  is  not 
clearly  indicated.  It  would  seem,  however, 
that,  in  order  to  effectuate  the  purpose 
of  its  maintenance,  the  legislature  must 
have  necessarily  retained  the  power  of  main- 
tenance through  the  corporations  situated 
on  it.  No  express  autliority  is  conferred 
upon  them  to  close  or  alter  it,  nor  is  any 
duty  laid  upon  them  to  maintain  it  accord- 
ing to  any  particular  standard.  Hence,  if 
the  state  did  not  retain  the  power  to  keep 
it  up,  the  portions  lying  within  the  town 
might  have  become,  or  might  yet  become, 
so  dilapidated  and  out  of  repair  as  to  render 
the  whole  road  practically  useless.  Before 
the  cession  of  the  road  to  the  state,  the  gov- 
ernment expended  upon  it  large  amounts  of 
nio'^ey,  and  stipulated  for  the  use  of  the 
road  for  governmental  purposes,  without 
liability  for  future  expenses  or  cost  of  keep- 
ing it  in  repair.  By  allowing  the  road  or 
any  part  of  it  to  fall  into  decay,  the  state 
might  become  guilty  of  recreancy  to  the 
trust  confided  in  it  by  the  national  govern- 
ment. On  the. other  ha  d,  as  the  towns 
have  the  power  to  make,  construct,  and 
keep  in  repair  their  roads  and  streets,  it 
seems  reasonable  to  say  they  might  improve, 
repair,  and  maintain  such  portions  of  said 
road  as  He  within  their  territories.  This 
is  not  at  all  inconsistent  with  the  rights 
of  the  state  or  cou'^ty.  Though  not  having 
full  and  complete  control  so  as  to  enable 
them  to  impair  the  efficiency  of  the  road 
as  a  state  road,  they  might  well  have  the 
right  and  power,  consistently  with  the  in- 
terests of  the  state,  to  aid  in  keeping  it  in 
repair  and  to  add  to  the  work  done  by  the 
state  such  additional  work  and  expense  aa 
their  authorities  might  deem  expedient  in 
order  to  put  such  portions,  of  it  in  a  higher 
and  better  state  of  repair  and  condition 
than  other  portions  thereof.  As  to  addi- 
tional burdens  upon  the  road,  a  reasonable 
view  would  be  that  the  state,  without  the 
consent  of  the  authorities  of  the  town,  would 
have  no  right  or  power  to  place  upoi  that 
portion  of  it  lying  within  the  town  any- 
thing in  the  nature  of  an  obstruction  or  ad- 
ditional burden.  The  town,  when  incorpo- 
rated, accepted  the  road  as  a  part  of  it^ 
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territory  without  anv  such  burden,  and  the 
Constitution  withholds  from  the  legislature 
povrer  to  grant  the  right  to  construct  a 
street  railroad  within  any  city  or  incorpo- 
rated village,  without  the  consent  of  its 
authorities.  And  the  state  may  have  the 
power  to  say,  on  the  other  hand,  that  the 
town  shall  not  impair  the  efficiency  and  use- 
fullness  of  its  road  by  authorizing  the  con- 
struction of  a  street  railv/ay  upon  it.  The 
statutes  and  constitutional  provisions  must 
be  harmonized,  if  possible,  so  that  all  may 
have  effect.  By  giving  this  community  of 
interest  in  so  much  of  the  road  as  lies  with- 
in the  town,  repugnancy  is  avoided,  and  the 
rights  of  both  the  state  and  the  town  pro- 
tected. Part  of  the  Cumberland  road  was 
taken  into  the  town  by  express  legislative 
authority.  The  town  accepted  it  as  a  part 
of  its  territory  in  its  then  condition.  No 
change  occurred  in  it  prior  to  the  adoption 
of  the  present  Constitution,  and  that  in- 
strument denies  to  the  legislature  the  power 
to  authorize  the  invasion  of  any  town  by 
a  street  railroad  without  its  consent.  As 
the  legislature  has  no  power  to  do  this-  in 
any  case,  it  could  not  authorize  the  board 
of  commissioners  of  Ohio  county  to  grant 
such  a  privilege  within  the  town.  In  view 
of  this  situation,  the  respective  rights  of 
the  town,  and  of  the  state  or  Ohio  county, 
the  Wheeling  Suburban  Railway  Company 
took  the  precaution  to  obtain  grants  of  priv- 
ileges in  that  part  of  the  road  lying  with- 
in the  town  of  Triadelphia  from  both  the 
board  of  commissioners  and  the  council  of 
said  town.  Whether,  as  to  that  portion  of 
the  road,  it  was  necessary  to  have  authority 
from  said  board  of  commissioners^  it  is  not 
necessary  to  decide,  but  we  are  clearly  of 
the  opinion  that  it  was  necessary  to  have 
authority  to  use  it  from  the  council  of  the 
town  of  Triadelphia.  The  grant  from  the 
town  of  permission  to  us?  said  Cumberland 
road  and  continuance  thereof  being  con- 
ditions precedent  to  its  rights  to  use  it,  two 
questions  arise:  First.  Assuming  that  there 
hai»  been  no  forfeiture  of  the  franchise  grant- 
ed, has  the  railway  company  sought  the  prop- 
er remedy  for  the  vindication  of  its  rights  ? 
The  council  of  the  town,  by  repealing  the 
ordinance,  has  declared  a  forfeiture.  What 
is  the  effect  of  that  action?  What  is  the 
character  of  the  function  performed  in  de- 
rlaring  the  forfeiture?  Is  it  legislative,  ex- 
ecutive, or  judicial?  Second.  Doen  the  ad- 
mitted failure  of  the  railway  company  to 
comply  with  the  conditions  mentioned  oper- 
ate a  forfeiture,  inde|)endently  of  the  force 
and  effect  of  the  repeal  of  the  ordinance? 

No  objection  to  the  jurisdiction  in  equity 
or  the  remedy  invoked  has  been  raised  by 
counsel.  Both  sides  ask  an  adjudication  up- 
on the  merits.  But  it  has  been  suggested 
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here,  in  consultation,  that  the  action,  of  the 
council  in  repealing  the  ordinance  is  judi- 
cial and  is  binding  upon  the  parties  until 
reversed  by  some  appellate  procedure,  in 
consequence  of  which  resort  cannot  be  had 
to  a  court  of  equity  as  to  any  matter  in- 
volved in,  or  governed  by,  this  action  of  the 
council.  If  this  he  true,  the  remedy  is 
certiorari,  under  the  statute.  Code  1899, 
chap.  110,  §  2.  But  is  it  true?  This  de- 
pends upon  the  nature  of  the  proceeding, 
as  well  as  the  nature  and  scope  of  the  rem- 
edy by  certiorari.  That  writ  is  an  extraor- 
dinary comm(»n-law  remedy,  except  in  so 
far  as  it  has  been  altered  by  statute.  Orig- 
inally, it  could  be  invoked  only  to  review 
judicial  proceedings,  and  to  correct  errors 
of  law  apparent  on  admitted  and  established 
facte.  4  Enc.  PL  &  Pr.  p.  11.  "The  office 
of  a  writ  of  certiorari  is  to  bring  to  a 
superior  court  for  review  the  record  and 
proceedings  of  an  inferior  court,  an  officer, 
or  a  tribunal  exercising  judicial  functio  s, 
to  the  end  that  the  validity  of  the  proceed- 
ings may  be  determined,  excesses  of  juris- 
diction restrained,  and  errors,  if  any,  cor- 
rected. It  is  not  essential,  however,  that 
the  proceedings  should  be  strictly  and  tech- 
nically judicial  in  the  se-^se  in  whidi  that 
word  is  used  when  applied  to  courts  of  jus- 
tice, but  it  is  sufficient  if  they  are  quasi 
judicial.  It  is  enough  if  they  act  judicially 
in  making  their  decision,  whatever  may 
be  their  public  character."  6  Cyc.  Law  & 
Proc.  p.  760;  Poe  v.  Marion  Mach.  Works, 
24  W.  Va.  517.  Our  statute  (Code  1899, 
chap.  110,  US  2,  3)  concerning  the  remedy 
by  certiorari  is  broad  in  its  language,  and, 
upon  a  hasty  reading  thereof,  would  Mem 
to  import  that  the  writ  is  applicable  to  all 
proceedings  before  county  oourte,  munici- 
pal councils,  justices,  and  other  tribunals; 
but  a  careful  examination  of  it  leads  to  the 
conclusion  that  it  does  not  broaden  the 
scope  of  the  writ  as  to  the  class  of  cas^ 
to  which  it  applies.  It  says  the  writ  shall 
lie  in  every  case,  matter,  or  proceeding  be- 
fore a  county  court,  council,  a  city,  town,  or 
village,  justice,  or  other  inferior  tribunal, 
in  which  there  has  been  a  judgment  or  final 
order,  or  a  judgment  or  order  abridging  the 
freedom  of  a  person.  What  is  the  meaning 
of  the  words  "every  case,  matter,  or  pro- 
ceeding?" Are  they  to  be  taken  literally? 
Why  did  the  legislature  use  these  terms? 
A  very  good  reason  is  that  proceedings  re- 
viewable by  writ  of  certiorari  are  such  in 
their  very  nature  as  can  be  described  only 
by  the  use  of  general  terms.  They  are  pro- 
ceedings not  according  to  the  course  of  the 
common  law,  but  anomalous  proceedings, 
various  in  number  and  unusual  in  kind. 
Common-law  proceedings  are  embraced  un- 
der the  designations  of  the  forms  of  action. 


328 


WEST  VmGlNlA  SUPREME  COURT  OF  APPEALS. 


D»c., 


such  as  assumpsit)  debt,  covenant,  trespass, 
trespass  on  the  case,  ejectment,  and  others. 
For  all  these,  the  writ  of  error  is  the  proc- 
ess for  review.  In  chancery  causes  the 
remedy  is  by  appeal.  But  proceedings 
which  do  not  fall  within  these  classes  of 
eases  are  indefinable  by  nature  and  must 
be  referred  to  in  general  terms.  This 
difficulty  was  experienced  by  the  legislature, 
and  the  section  under  consideration  bears 
evidence  of  it  on  its  face,  in  the  description 
of  the  classes  of  cases  to  which  certiorari 
was  applicable  before  the  passage  of  that 
statute.  It  says :  "In  every  case,  matter,  or 
proceeding  in  which  certiorari  might  be 
issued  as  the  law  heretofore  has  been." 
Those  were  cases  to  which  common-law  cer- 
tiorari was  applicable,  and  they  are  de- 
scribed in  the  exact  language  of  the  new 
statute.  Prior  to  the  passage  of  chapter 
153,  §§  2,  3,  pp.  487,  488,  Acts  1882,  the 
present  statute,  we  had  no  similar  one  on 
the  subject,  and  the  writ  had  only  its  com- 
mon-law force.  This  statute  had  other  pur- 
poses than  an  increase  in  the  classes  to 
which  the  writ  might  apply.  Prior  to  ita 
enactment  this  mode  of  review  was  exer- 
cised before  final  judgment.  This  the  stat- 
ute cut  off  by  saying  the  judgment  or  order 
must  be  final,  unless  it  is  one  abridging 
the  freedom  of  a  person.  It  limited  the 
right  to  review  in  civil  cases  before  justices 
to  those  in  which  the  amount  in  contro- 
versy, exclusive  of  interest  and  costs,  ex- 
ceed $15.  Prior  to  the  passage  of  any  stat- 
ute on  the  subject,  the  reviewing  court 
could  only  consider  questions  of  law,  such 
as  want  of  jurisdiction  in  the  inferior 
6ourt  ^nd  deviations  from  the  law  in  pro- 
nouttciHg  judgment  upon  admitted  or  es- 
tabHslfed  facts  disclosed  by  the  record.  It 
would  not  determine  questions  of  fact,  nor 
consider  the  evidence.  This  statute  provides 
that,  upon  the  hearing,  the  circuit  court,  in 
addition  to  determining  such  questions  as 
might  have  been  determined,  as  the  law  was 
before  its  passage,  shall  review  the  judg- 
ment, order,  or  proceeding  of  the  inferior 
oourt  or  tribunal  upon  the  merits,  determine 
all  questions  arising  on  the  law  and  evi- 
dence, and  render  such  judgment  or  make 
such  order  upon  the  whole  matter  as  law 
and  justice  may  require.  No  decision  of 
this  court  has  ever  construed  the  statute  as 
giving  the  right  to  review  by  certiorari  as 
to  cases,  matters,  or  proceedings  nonjudi- 
cial in  their  nature.  It  goes  to  a  county 
court  in  cases  of  election  contests.  Gunning- 
ham  V.  Squires,  2  W.  Va.  422,  98  Am.  Dee. 
770;  Burke  v.  Monroe  County,  4  W.  Va. 
371:  Dryden  v.  Swinburn,  15  W.  Va.  234; 
State  ex  rel.  Thompson  v.  McAllister,  38 
W.  Va.  485.  24  L.R.A.  343,  18  S.  E.  770. 
But  these  are  all  adversary  proceedings  in- 
volving the  exercise  of  judicial  functions. 
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They  involve  the  rights  of  parties  in  respect 
to  matters  distinct  from  the  exercise  of  leg- 
islative or  police  power.  In  Brazie  v.  Fay- 
ette CJounty,  26  W.  Va.  213,  the  duties  of 
election  oonvassing  boards  are  declared  to 
be  quasi  judicial.  Tested  by  that  decision, 
the  use  of  certiorari  to  review  such  pro- 
ceedings is  within  the  limits  Of  judicial 
powers.  In  Board  of  Education  v.  Hopkins, 
19  W.  Va.  84,  ^his  writ  was  given,  to  re- 
view 1the  action  of  a  county  court  upon  a 
sherifiTs  settlement  respecting  an  allowance 
of  commissions  to  him.  It  was  a  matter  of 
controversy  between  the  sherilSr  and  a  board 
of  education  of  the  county,  and  the  county 
court  had  jurisdiction  to  the  extent  of  power 
to  adjudge  a  settlement  prima  facie  correct, 
but  not  conclusive.  This  also,  as  to  the 
sheriff,  was  a  matter  of  private  right,  the 
determination  whereof  required  the  exer- 
cise of  judicial  power.  The  judgment  of  the 
county  court,  for  the  time  being,  gave  or 
withheld  commissions  claimed  by  him.  It 
also  made  evidence  for  or  against  him,  to 
be  used  in  any  other  proceeding  for  the 
finkl  and  ultimate  determination  of  his 
rights.  The  line  of  discrimination  between 
judicial  and  nonjudicial  functions  is  some- 
times difficult  to  trace;  but  it  is  not  diffi- 
cult to  see  that  the  matters  above  men- 
tioned stand  upon  a  very  different  footing 
from  many  others,  in  which  a  municipal 
board  or  other  tribunal,  in  the  exercise  of 
its  legislative  or  police  power,  deals  with 
the  rights  of  the  citizen  who  has  no  offi- 
cial connection  with  that  body,  such  as  a 
claim  to  office  or  a  right  to  commissions. 
There  is  no  suggestion  by  the  court  in  any 
of  these  cases  that  the  action  reviewed  is 
not  judicial,  or  that  the  writ  lies  to  review 
nonjudicial  actions.  Davis  v.  Davis,  40  W. 
Va.  464,  21  S.  E.  906,  presents  a  different 
and  anomalous  illustration  of  the  writ,  hold- 
ing it  to  be  appropriate  to  review  the  ac- 
tion of  a  town  coimcil  in  declaring  a  cer- 
tain thing  a  nuisance  and  abating  it  as 
such:  but  the  court  was  careful  there  to 
say  the  act  was  judicial.  Whether  this  was 
a  correct  determination  does  not  affect  the 
question  now  under  consideration.  Consist- 
ently with  the  view  here  advanced,  the  court 
treated  the  act  as  a  judicial  one  and  pro- 
ceeded accordingly. 

Whether  the  council  of  a  municipal  cor- 
poration acts  judicially  in  ascertaining 
whether  there  is  cause  of  forfeiture  of  a 
right  in  a  street  granted  by  it  to  a  rail- 
way company  is  a  more  difficult  question. 
As  above  stated,  the  distinction  between 
legislative  or  ministerial  functions  and  ju- 
dicial functions  is  difficult  to  point  out. 
What  is  a  judicial  function  does  not  depend 
solely  upon  the  mental  operation  by  which 
it  is  performed  or  the  importance  of  the 
act.     In  solving  this  question,  due  regard 
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must  be  had  tx>  Uie  organic  law  of  the  state 
and  the  division  of  powers  of  government. 
In  the  discharge  of  executive  and  legisla- 
tive duties,  the  exercise  of  discretion  and 
judgment  of  the  highest  order  is  necessary, 
and  matters  of  the  greatest  weight  and  im- 
portance are  dealt  with.  It  is  not  enough 
to  make  a  function  judicial  that  it  Acquires 
discretion,  deliberation,  thought,  and  judg- 
ment. It  must  be  the  exercise  of  discre- 
tion and  judgment  w^ithin  that  subdivision 
of  the  sovereign  power  which  belongs  to  the 
judiciary,  or,  at  least,  which  does  not  be- 
long to  the  legislative  or  executive  depart- 
ment. If  the  matter,  in  respect  to  which 
it  is  exercised,  belongs  to  either  of  the  two 
last-named  departments  of  govei*nment,  it 
is  not  judicial.  As  to  what  is  judicial  and 
what  is  not  seems  to  be  better  indicated  by 
the  nature  of  a  thing,  than  its  definition. 
It  is  necessary  to  the  proper  and  effective 
exercise  of  the  police  power  of  a  state  or 
community  that  it  be  free  from  restraint 
by  the  judiciary.  It  is  at  variance  with  the 
very  nature  of  such  power  that  the  officers 
and  tribunals  intrusted  with  its  exercise 
must  stop  at  every  step  and  take  those  pro- 
ceedings which  are  requisite  to  the  due  exer- 
cise of  judicial  power.  The  health  of  the 
])eop]e,  the  good  order  of  the  community, 
and  the  due  exercise  of  the  power  demand 
that  the  officers  and  tribunals  intrusted  with 
its  exercise  be  free  from  such  restraint. 
It  may  remove,  destroy,  and  abate,  without 
waiting  for  any  judicial  determination,  and 
leave  the  party  to  his  ri^t  of  appeal  to 
the  courts,  by  an  action  for  damages,  for  a 
determinatioa  of  the  question  as  to  whether 
the  thing  abated  was  a  nuisance,  or  pro- 
tected by  a  contract,  unless  the  abatement 
will  result  in  irreparable  injury  and  there- 
by give  equity  jurisdiction  by  injunction. 
In  the  case  6f  a  contested  election,  or  the 
settlement  of  the  accounts  of  an  officer  and 
allowance  of  his  commission,  no  Huch  pub- 
lic necessity  exists.  Pending  these  contro- 
versies, the  public  service  goes  on  unaffected 
by  them  and  unimpeded.  Not  so  in  the  case 
'if  obstructions  to  streets  and  highways  and 
the  existence  of  offensive,  unwholesome,  and 
ilangerons  things  constituting  nuisances. 
The  public  service  cannot  wait  upon  tedious, 
long-drawn-out  judicial  investigations. 

[t  would  be  difficult  to  enumerate  all  of 
the  subjects  belonging  to  the  police  power 
of  a  state  or  municipality,  but  that  it  does 
include  the  abatement  of  nuisances,  the 
opening,  construction,  and  repair  of  roads 
and  bri'lges,  and  the  lighting  of  streets  is 
l>eyond  question.  22  Am..  &  Kng.  Knc,  Law, 
pp.  927,  929,  030.  That  the  establishment, 
control .  and  regulation  of  roads,  bridges, 
and  st.eats  belong  to  the  police  power  of  the 
state  is  nowhere  asserted  more  emphati- 
callv  ard  plainly  than  by  this  court.  In 
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County  Court  v.  Boreman.  34  W.  Va.  87,  11 
S.  £.  747,  it  decided  that  private  citizens, 
having  no  special  property  or  interest  to  be 
affected,  could  not  by  certiorari  review  the 
trial  or  action  of  the  county  court  in  pro- 
ceeding to  alter  the  location  of  and  rebuild 
a  county  bridge.  Up  until  that  time,  these 
citizens  had  not  made  themselves  parties  to 
the  proceeding.  Afterwards,  they  did  at- 
tempt to  make  themselves  parties,  and  to 
appeal  from  the  action  of  the  county  courts 
and  this  court  prohibited  the  circuit  court 
from  entertaining  the  appeal  by  its  writ  of 
prohibition,  for  want  of  jurisdiction.  Coun- 
ty Court  V.  Armstrong,  34  W.  Va.  326, 
12  S.  E.  488.  Judge  Brannon,  in  deliver- 
ing the  opinion,  said:  "We  think  it  essen- 
tial to  the  public  interests,  as  involved 
in  the  execution  by  county  courts  of 
the  important  functions  assigned  them  by 
law  touching  roads  and  bridges,  that  we 
should  decide,  as  we  now  do,  that  citizens 
and  taxpayers,  merely  because  they  are  such, 
who  have  no  special  property  or  interest 
affected  thereby,  cannot  become  parties  to 
proceedings  by  county  courts  for  the  estab- 
lishment, location,  or  alteration  or  construc- 
tion of  county  roads  and  briuges,  and  can- 
not appeal  from  the  action  of  the  county 
court  therein.  Under  any  other  rule,  it 
would  be  impossible  to  say  when  litigation 
would  occur,  when  it  would  end,  what  would 
be  the  public  cost,  o^  what  would  be  the  de- 
lay and  obstruction  in  these  matters  so  es- 
sential to  the  public  welfare."  The  supreme 
court  of  Virginia  announced  the  same  doc- 
trine in  Culpeper  County  v.  Gorrell,  20 
Gratt.  484.  Of  course,  the  citizen  may  ob- 
ject to  the  taking  of  his  property  for  pub- 
lic uses  without  compensation,  and  inter- 
fere. But  how  does  he  interfere?  Not  by 
making  himself  a  party  to  the  unauthorized 
proceeding.  He  is  not  bound  to  subject  him- 
self and  his  rights  to  the  assumed  juris- 
diction of  a  county  court  or  a  municipal 
council  and  review  its  action  by  certiorari 
in  order  to  obtain  relief.  He  appeals  to  a 
judicial  tribunal  having  the  power  to  net- 
tle and  determine  questions  affecting  his 
rights.  He  is  entitled  to  nave  such  impor- 
tant matters  deter niined  in  the  ilrst  in- 
stance, as  well  as  finally,  by  a  court,  by  a 
judge,  or  judge  and  jury,  upon  regular  pro- 
ceedings, according  to  the  course  of  the  com- 
mon law,  and  not  in  an  irregular,  hapnazard 
proceeding  by  mere  agents  of  the  state,  un- 
learned in  the  law,  and  charged  with  more 
ministerial  or  legislative  powers.  Al through 
the  citizen  may  have  a  special  interest  in 
the  sense  of  being  damaged  by  the  exercise 
of  the  sovereign  power  to  esLablish  roads, 
if  his  property  is  not  actually  taken,  but 
only  injured,  he  still  has  no  power  to  in- 
terfere, and  must  r<»sort  to  his  action  at 
law  for  damages.     Spencer  ▼,  Pt.  Pleasant 
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A  O.  River  R.  Co.  23  W.  Va.  406;  Arbenz 
V.  Wheeling  &.  H.  R.  Co.  33  VV.  Va.  1,  5 
L.R.A.  371,  10  S.  E.  14;  Watson  v.  Fair- 
mont &  Suburban  R.  Co.  49  W.  Va.  528,  39 
8.  £.  193.  A  work  of  internal  improve- 
ment authorized  by  law,  whether  carried  on 
by  a  private  or  a  municipal  corporation,  is 
an  exercise  of  police  power  delegated  by  the 
legislature,  and  is  not  subject  to  judicial 
control  and  is  not  itself  judicial  action. 
Corporations  exercising  such  power  are,  so 
long  as  they  confine  themselves  within  the 
authority  conferred,  beyond  any  restraint 
at  the  hands  of  the  judiciary.  If,  in  the 
exercise  of  such  power,  they  transcend  the 
authority  conferred  upon  them  by  the  legis- 
lature, they  are,  in  some  form  of  action, 
amenable  to  the  power  of  the  courts,  at  the 
instance  of  any  individual  injured  thereby, 
and  their  decision  or  mere  declaration  that 
they  have  power,  when  they  have  not,  affords 
them  no  protection. 

The  granting  of  a  license,  privilege,  or 
franchise  to  a  street  railway  in  the  streets 
of  a  city,  town,  or  village  is  so  manifestly 
an  act  affecting  the  street  itself,  tne  care 
and  custody  of  which  is,  by  law,  intrusted 
to  the  council,  by  way  of  exercising  part 
of  the  police  power  of  the  state,  as  to  pre- 
clude the  idea  that  such  grant  can  be  any- 
thing other  than  an  exercise  of  such  power. 
This  is  not  disputed.  Nor  can  it  be  denied 
that  the  repeal  of  the  ordinance  granting 
such  privilege,  or  a  declaration  of  forfeiture 
in  any  other  form,  is  a  function  of  the  same 
kind.  But  it  is  suggested  that  inquiry  and 
determination  as  to  the  cause  or  ground  of 
forfeiture  is  judicial.  If  so,  it  is  only  in- 
cidentally performed  in  the  exercise  of  po- 
lice power.  It  is  not  the  thing  done,  the 
function  performed,  but  a  mere  incident 
thereof.  It  is  not  the  whole,  including  the 
exercise  of  police  power  as  one  of  its  parts, 
but  is  itself  a  mere  part,  governed,  over- 
snadowcd,  controlled,  and  limited  by  some- 
thing larger, — a  matter  or  function  in  gov- 
ernment which,  for  reasons  of  public  poUcy, 
13  not  required  to  wait  on  the  slow  process 
of  judicial  determination  of  private  rights 
which  arc  incidentally  and  occasionally  af- 
fected, but  not  extinguished,  by  it,  and,  if 
injured,  may  be  vindicated  by  proper  rem- 
edies in  the  courts,  in  which  the  necessary 
judicial  power  for  that  purpose  is  lodged. 
It  is  an  inclusive,  subsidiary,  or  incidental 
power,  which  in  the  nature  of  things  can  be 
no  broader  than  the  thing  to  which  it  is  in- 
cidental. Like  the  stream  which  can  rise 
no  higher  than  its  source,  or  the  blood  which 
cannot  circulate  beyond  the  body  to  which 
it  belongs,  this  function,  be  it  quasi  judicial 
or  not,  cannot  operate  or  be  effective  beyond 
the  limits  of  the  act  or  proceeding  in  which 
it  is  performed.  It  does  not  determine  the 
character  of  the  proceeding  in  which  it  Ib 
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performed,  or  alter  or  ^  enlarge  its  nature. 
That  is  determined  by  the  division  of  gov- 
ernmental powers,  effected  by  the  organic 
law  of  the  state.  The  very  nature  of  the 
police  power  and  the  necessity  for  its  free 
and  prompt  exercise  forbid  any  such  re- 
striction upon  it  as  judicial  supervision  and 
control.  To  make  it  effective,  those  charged 
with  its  enforcement  must  be  as  free  from 
restraint,  as  long  as  they  confine  themselves 
within  their  authority,  as  individuals  are. 
Must  there  be  citation  and  hearing  before 
the  city  authorities  may  tear  down  a  build- 
ing as  a  means  of  stopping  a  disastrous 
conflagration?  If  a  man  erect  a  house  or 
bam  in  the  center  of  the  principal  street  of 
a  populous  city,  is  he  entitled  to  demand 
notice  and  a  full  judicial  hearing  before  it 
can  be  removed?  If,  instead  of  so  pro- 
ceeding, the  authorities  abate  it  immediate- 
ly, are  they  trespassers  simply  for  lack  of 
such  judicial  proceeding,  to  be  punished  with 
costs  and  nominal  daniages  in  a  case  in 
which  they  have  violated  no  right,  and  done 
no  wrong,  other  than  that  of  faili  g  to  ob- 
tain an  adjudication  of  the  right  to  do 
what  they  have  done?  Are  municipal  corpo- 
rations to  be  mulcted  in  costs  attendant 
upon  judgments  for  nominal  damages  for 
mere  technical  invasions  of  the  rights  of 
the  citizen,  as  well  as  delayed  in  the  exer- 
cise of  the  important  powers  conferred  upon 
them  for  the  promotion  of  the  health  and 
comfort  of  the  people,  the  maintenance  of 
order,  and  the  prosperity  and  general  wel- 
fare of  the  community?  If  we  say  the 
function  is  judicial  in  the  full  sense  of  the 
term,  all  these  questions  must  be  answered 
affirmatively,  and  such  results  attained  as 
would  paralyze  the  police  power  of  the  state. 
It  is  not  a  question  of  due  protection  of  the 
rights  of  the  citizen.  It  is  not  enougli  to 
say  he  may,  by  his  writ  of  certiorari,  ac- 
companied by  bond,  supersede  the  action 
taken  against  him,  pending  the  determina- 
tion of  the  rightfulness  of  his  claim.  That 
covers  but  one  side  of  the  question.  What 
about  the  public?  Is  it  duly  protected  and 
vindicated,  or  is  it  hampered,  clogged,  and 
paralyzed?  If  we  say  the  function  is  judi- 
cial, we  allow  the  citizen,  in  obtaining  vin- 
dication of  his  rights,  to  stop  the  machin- 
ery of  gover^^ment.  If  we  say  it  is  not  ju- 
dicial, he  still  has  his  remedy  in  the  courts 
for  any  injury  done  him,  as  in  the  case  of 
injury  done  him  by  a  private  individual, 
and  the  machinery  of  government  goes  on 
performing  its  fur^ctions,  while  he  prose- 
cutes his  rights  in  the  courts.  He  is  no 
more  entitled  to  stop,  impede,  or  delay  the 
operations  of  government,  except  to  prevent 
irreparable  injury,  than  to  stop  an  individ- 
ual. Are  not  the  interests  of  the  genc.ral 
public  as  great  and  as  justly  entitled  to 
protection  and  freedom  as  those  of  his  fel- 
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low  man?  The  only  exception  to  this  is  the 
case  ol  irreparable  injury,  which  may  be 
prevented  by  injunction,  as  in  cases  of  ir- 
reparable injury  at  the  hands  of  individuals. 
If  we  say  it  is  not  judicial,  there  is  no  ad- 
judication against  the  citizen.  He  still 
has  his  remedy.  There  is  therefore  no  want 
of  process.  The  legislature  of  the  state,  in 
declaring  a  forfeiture,  performs  exactly  the 
same  function  that  the  council  performed  in 
this  ease.  It  necessarily  ascertains  the  ex- 
istence of  cause  of  forfeiture.  An  indi- 
vidual, in  declaring  the  forfeiture  of  a  con- 
tract right,  does  the  same  thing.  But  no 
court  has  ever  regarded  such  declaration  in 
either  case  as  an  adjudication.  Nor  do  they 
»o  regard  such  declarations  made  by  munic- 
ipal councils. 

This  court,  in  Belington  &  N.  R.  Co.  v. 
Alston,  54  W.  Va.  597,  46  S.  E.  612,  said; 
**If  the  council  improperly  annulled  its  orders 
or  ordinances  assenting  to  the  plaintiff's 
occupancy  of  its  streets,  the  plaintiff  could 
treat  such  annulment  as  void,  or  it  could 
have  the  same  reviewed  and  reversed  by 
proper  judicial  method  of  review."  In  Ashe- 
ville  Str«t  R.  Co.  v.  Asheville,  109  N.  C. 
688,  14  S.  £.  316,  the  court  held  as  follows: 
"Where  a  city,  by  authority  of  its  charter, 
granted  a  street  railway  company  the  right 
to  construct  a  branch  road  over  a  certain 
street,  it  cannot,  by  a  subsequent  ordinance, 
arbitrarily  annul  its  license;  and  when,  un- 
der sneh  latter  ordinance,  it  attempts  by 
force  to  prevent  the  completion  of  the  road 
then  in  process  of  construction,  injunction 
will  issue  restraining  the  city  from  such  in- 
terference." In  Easton,  S.  £.  &  W.  £.  Pass. 
R.  Co.  ▼.  Easton,  133  Pa.  505,  19  Am.  St. 
Rep.  658,  19  Atl.  486,  this  declaration  ot 
principles  was  announced:  ''A  railway 
track,  laid  upon  a  city  street  in  good  faith, 
under  a  corporate  charter  granted  for  the 
purpose,  but  not  endangering  the  health  or 
safety  of  the  inhabitants,  cannot  be  classed 
among  the  nuisances  which  the  city  authori- 
ties may  abate  summarily  without  resort 
to  the  processes  of  the  law,  even  though,  by 
reason  of  the  manner  of  its  construction,  it 
may  obstruct  the  street  to  such  a  degree  as 
to  amount  to  a  nuisance.  When  the  au- 
thorities of  a  city  have  declared  such  a 
track  to  be  in  violation  of  a  municipal  ordi- 
nance and  a  public  nuisance,  and  have 
summarily  undertaken  to  remove  it  by  force, 
and  the  railway  company  prays  for  an  in- 
junction against  such  removal,  the  city  not 
applying,  by  cross-bill  or  otherwise,  for  a 
legal  adjustment  of  the  differences  between 
the  company  and  itself,  the  injunction  will 
be  granted  without  regard  to  the  merits  of 
the  controversy."  In  Bond  v.  Newark,  19 
N.  J.  Eq.  376,  384,  the  court  said,  speaking 
of  municipal  corporations:  "All  legislative 
acts  or  exercise  of  discretionary  powers, 
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within  their  authority,  are  beyond  the  con- 
trol of  the  courts,  however  unwisa  or  im- 
politic, or  even  when  done  from  corrupt  mo- 
tives, or  unworthy  purposes.  .  .  .  But 
when  the  corporations  have  fulfilled  their 
legislative  functions,  and  have  exercised 
their  legislative  discretion,  and  are  about 
to  fulfil  a  contract  by  paying  for  its  per- 
formance with  the  money  of  the  lot  owners, 
they  are  not  acting  in  a  legislative  capaci- 
ty, but  as  agents."  In  Cape  May  &  S.  L. 
R.  Co.  ▼.  Cape  May,  35  N.  J.  Eq.  419,  Van 
Fleet,  V.  C,  after  quoting  part  of  the  above 
language,  said,  when  the  corporations  "are 
about  carrying  their  legislation  into  execu- 
tion, then,  if  the  effect  of  their  act  is  to 
violate  vested  rights  or  inflict  irreparable 
wrong,  the  courts  may  properly  intervene." 
That  case  decides  that  injimction  does  not 
lie  to  prevent  the  repeal  of  an  ordinance, 
but  does  lie  to  prevent  the  tearing  up  of  a 
railroad  pursuant  to  such  repeal,  and  there- 
by, in  effect,  denies  judicial  effect  to  the 
action  of  the  council.  In  Paterson  dt  P. 
Horse  R.  Co.  v.  Paterson,  24  N.  J.  Eq.  158, 
168,  the  court  said:  "The  ordinance  com- 
plained of  is  manifestly  intended  as  means 
to  an  unlawful  end,  as  a  basis  of  operations 
for  removing  the  track  in  Colt  street.  There 
js  no  good  reason  shown  for  tne  course  of 
procedure  on  which  the  city  have  entered 
in  this  matter.  They  cannot  be  permitted, 
under  such  circumstances,  to  pursue  it." 

In  Sinking  Fund  Cases,  99  U.  S.  700,  25 
L.  ed.  496,  Chief  Justice  Waite,  in  speak- 
ing of  the  reserved  power  to  amend  or  re- 
peal the  charter  of  the  Union  Pacific  Rail- 
road Company,  said:  ''All  agree  that  it 
cannot  be  used  to  take  away  property  al- 
ready acquired  under  the  operawion  of  the 
charter,  or  to  deprive  the  corporation  of  the 
fruits,  actually  reduced  to  possession,  of 
contracts  lawfully  made."  In  People  t. 
O'Brien,  111  N.  Y.  1,  2  L.R.A.  255,  7  Am. 
St.  Rep.  684,  18  N.  E.  692,  Ruger,  Ch.  J., 
said:  "It  is  also  to  be  observed  that  in 
none  of  the  provisions  for  repeal  in  this 
state  is  there  anything  contained  which  pur- 
ports to  confer  power  to  take  away  or  de- 
stroy property  or  annul  contracts,  and  the 
contention  that  the  property  of  a  dissolved 
corporation  is  forfeited  rests  wholly  upon 
what  is  claimed  to  be  the  necessary  con- 
sequence of  the  extinction  of  corporate  life. 
We  do  not  think  the  dissolution  of  a  corpo- 
ration works  any  such  effect.  It  would  not 
naturally  seem  to  have  any  other  operation 
upon  its  contracts  or  property  rights  than 
the   death   of   a   natural   person   upon   his. 

.  .  The  power  to  repeal  the  charter  of 
a  corporation  cannot,  upon  any  legal  prin- 
ciple, include  the  power  to  repeal  what  is 
in  its  nature  irrepealablc,  or  to  undo  what 
has  been  lawfully  done  under  power  lawful- 
ly conferred."     The  same  judge,  in  speak- 
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ing  of  the  grant  by  the  city  of  New  York  to 
the  Broadway  Surface  Railway  Company 
of  the  right  to  use  the  streets,  said :  "Grants 
oimilar  in  all  material  respects  to  the  one 
in  question  have  heretofore  been  before 
the  courts  of  this  state  for  construction,  and 
it  has  been  quite  uniformly  held  that  they 
vest  the  grantee  with  an  interest  in  the 
street  in  perpetuity  [to  the  extent  neces- 
sary] for  the  purposes  of  a  street  railroad." 
"Both  on  reason  and  authority,  a  charter, 
lawfully  granted  and  duly  accepted  and  act- 
ed upon,  has  all  the  elements  of  a  contract, 
and  is  binding  upon  all  the  parties  to  it, 
and  enforceable,  if  not  always  in  the  same 
manner,  yet  to  the  same  extent,  as  an  ordi- 
nary agreement  between  natural  persons." 
Booth,  Street  Railways,  S  8.  In  Union 
Street  R.  Co.  v.  Saginaw  Circuit  Judge, 
113  Mich.  694,  71  N.  W.  1073,  the  court 
held  it  competent  for  a  city  council  to  de- 
clare a  forfeiture  upon  a  conceded  and  un- 
disputed breach  of  a  condition.  Plainly 
this  means  that  the  forfeiture  is  effective 
only  in  such  case,  just  as  such  a  declara- 
tion by  an  individual  is  effective  when  he 
has  the  right  to  make  it,  and  therefore  has 
none  of  the  efficacy  of  a  judicial  determina- 
tion. 

The  decision  of  Davis  v.  Davis,  40  W.  Va.- 
464,  21  S.  E.  906,  may  seem  to  be  incon- 
sistent with  this  position,  but  it  does  not 
clearly  propound  a  different  doctrine. 
Whether  it  was  intended  there  to  give  to 
the  resolution  of  a  municipal  council  the 
dignity  and  force  and  effect  of  a  judicial 
decision,  binding  upon  the  citizen  and  deny- 
ing to  him  any  remedy  except  by  way  of 
appeal  from  it,  is  not  at  all  clear.  In  the 
paragraph  of  the  opinion  w*hich  seems  to 
countenance  this  view,  it  is  admitted  that 
the  proceeding  for  abatement  of  a  nuisance 
is  an  exercise  of  delegated  police  power, 
and  no  authority  is  cited  for  the  position 
that  a  judicial  function  is  involved.  The 
question  of  its  conclusiveness  is  propounded 
and  not  answered,  except  by  the  holding 
that  tnere  is  a  right  of  review  by  certiorari, 
and  possibly  of  action  for  damages.  If, 
after  such  abatement,  a  right  of  action  ex- 
ists, it  is  p.ain  there  has  been  no  adjudica- 
tion of  the  fact  of  nuisance.  There  cannot 
be  two  adjudications  of  the  same  right. 
One  preclndeft  the  possibility  of  another,  if 
pleaded.  The  trouble  with  the  decision  in 
Davis  V.  Davis  is  its  failure  to  distin^ish 
between  the  function  of  aoating  a  nuisance 
and  that  of  determining  what  is  a  nuisance. 
Abatement  is  the  exercise  of  police  power. 
That  power  the  legislature  has  conferred 
upon  the  councils  of  cities,  towns,  and  vil- 
lages, but  does  not  confer  upon  them  the 
general  judicial  power  necessary  to  deter- 
mine what  is  ft  nuisance.  Tney  may  de- 
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termine  it  in  a  qualified  manner,  just  as 
an  individual,  in  the  exercise  of  his  com- 
mon-law right  of  abatement,  may  determine 
for  hisMelf  what  is  a  nuisance.  His  de- 
termmation  of  that  question  is  binding  upon 
nobody.  In  like  manner,  the  determination 
of  the  same  question  by  a  municipal  cjuneii 
is  a  determination  for  the  sole  purpose  of 
^coming  to  a  decision  as  to  whether  it  will 
exorcise  its  power  of  abatement.  After  hav- 
ing done  that,  as  in  the  case  of  an  individ- 
ual, it  acts  at  its  peril.  If,  assuming  that 
to  be  a  nuisance  when  is  not,  it  destroys  it, 
the  preliminary  declaration  afiords  it  no 
protection  and  is  not  binding  upon  the  citi- 
zen. When  a  court  of  competent  jurisaic- 
tion  determines  that  a  thing  is  a  nuisance, 
its  decision,  until  reversed,  is  final  and  con- 
elusive.  Whether  the  thing  be  in  fact  a 
nuisance  or  not,  it  becomes  in  law  a  nui- 
sance by  force  of  the  decision.  The  courts 
everywhere  say  no  such  power  is  vested  in 
a  municipal  corporation  or  in  the  legisla- 
ture of  the  state  itself. 

In  Hutton  v.  Camden,  39  N.  J.  L.  122,  23 
Am.  Rep.  203,  the  court  said:  "The  right 
to  abate  public  nuisances,  whether  we  re- 
gard it  as  existing  in  the  municipalities, 
or  in  the  community,  or  in  the  land  of  the 
individual,  is  a  common-law  right,  and  is 
derived  in  every  instance  of  its  exercise 
from  the  same  source, — that  of  neces- 
sity. It  is  akin  to  the  right  of  destroy- 
ing property  for  the  public  safety  in  case 
of  the  prevalence  of  a  devastating  fire  or 
other  controlling  exigency.  But  the  neces- 
sity must  be  present  to  justify  the  exer- 
cise of  the  right,  and,  whether  present  or 
not,  must  be  submitted  to  a  jury  under 
the  guidance  of  a  court.  The  finding  of 
a  sanitary  committee,  or  of  a  municipal 
council,  or  of  any  other  body  of  a  similar 
kind,  can  have  no  effect  whatever,  for  any 
purpose,  upo.9  the  ultimate  disposition  of 
a  matter  of  this  kind." 

Dillon  on  Mimicipal  Corporations,  vol. 
1,  4th  ed.  at  §  374,  says:  "This  authority 
and  its  summary  exercise  may  be  consti- 
tutionally conferred  on  the  incorporated 
place,  and  it  authorizes  its  council  to  act 
against  that  which  comes  within  the  legal 
notion  of  a  nuisance;  but  such  power,  con- 
ferred in  general  terms,  cannot  be  taken  to 
authorize  the  extrajudicial  condemnation 
and  destruction  of  that  aa  a  nuisance 
which,  in  its  nature,  situation,  or  use,  is 
not  such."  In  Yates  v.  Milwaukee,  10 
Wall.  497,  19  L.  ed.  984,  Mr.  Justice 
Miller  said:  "But  the  mere  declaration  by 
the  city  council  .  .  .  that  a  certain 
structure  was  an  encroachment  or  obstruc- 
tion did  not  make  it  so,  nor  could  such  dec- 
laration make  it  a  miisanoo  unless  it  in 
fact  had  that  character.     It  is  a  doctrine 
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not  to  be  tolerated  in  this  country  that  a 
municipal  corporation,  without  any  general 
laws  either  of  the  city  or  of  the  state  with- 
in wUch  a  given  structure  can  be  shown  to 
be  a  nuisance,  can,  by  its  mere  declaration 
that  it  is  one,  subject  it  to  removal  by 
any  person  supposed  to  be  aggrieved,  or 
even  by  the  city  itself.  This  would  place 
every  house,  every  business,  and  all  the 
property  in  the  city,  at  the  uncontrolled 
will  of  the  temporary  local  authorities." 

All  this  argues  lack  of  judicial  power  in 
mich  tribunals.  It  is  because  of  want  of 
such  power  and  authority  that  their  resolu- 
tions, declarations,  or  determinations,  re- 
specting personal  and  property  rights  are 
ignored  by  the  courts.  Being  nonjudicial, 
the  authority  must  be  ministerial,  legis- 
lative, or  executive.  It  msy  be  that  the 
court,  in  Bavis  v.  Davis,  entertained  the 
view  that,  in  the  exercise  of  police  power, 
there  is  a  right  of  review  by  certiorari,  al- 
though tho  proceeding  is  not  an  adjudica- 
tion, precluding  a  resort  to  the  courts  for 
damages.  Wliether,  so  viewed,  the  decision 
is  sound,  there  is  no  occasion  to  say;  and,' 
but  for  the  close  analogy  between  that  case 
and  this,  it  would  be  unnecessary  to  re- 
examine it.  It  is  not  a  case  exactly  in 
point,  but  many  of  the  general  principle-s 
involved  in  it  are,  to  say  the  least,  very 
similar  to  those  governing  this  case.  Being 
firmly  of  the  opinion  that  the  council  of  a 
municipal  corporation  is  not  clothed  with 
the  requisite  judicial  power  to  finally  de- 
termine questions  of  property  rights,  in 
such  cases  as  this,  we  cannot  recognise  it 
as  authority  binding  upon  us  in  this  class 
of  cases,  and  we  leave  its  exact  status  and 
effect  in  nuisance  cases  to  be  determined 
whenever  the  necessity  therefor  shall  arise. 
Nor  are  we  to  be  understood  as  saying  or 
intimating  that  the  legislature  cannot  con- 
fer, or  has  not  conferred,  limited  judicial 
power  upon  municipal  corporations  for  the 
punishment  of  offenses  and  violation  of 
ordinances. 

Having  reached  the  conclusion  that  juris- 
diction in  equity  is  not  precluded  by  the 
action  of  the  council,  the  next  question  is 
whether  there  has  been  such  nonperformance 
of  covenants  as  give  power  to  forfeit  by 
proper  proceedings.  Authorities  already  cit- 
ed, to  which  many  more  might  be  added,  show 
that,  by  acceptance,  the  ordinance  became 
a  contract.  Ckn  it  have  effect  otherwise 
than  according  to  its  terms?  To  say  that 
it  can  would  be  to  deny  to  parties  the 
power  to  determine  their  respective  rights 
by  contract,  or,  to  say,  after  a  contract  has 
been  made,  its  terms  may  be  disregarded. 
Courts  cannot  do  that,  the  power  to  do 
which  is  denied  to  the  legislature  by  both 
the  state  and  Federal  Constitutions,  name- 1 
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ly,  deny,  relieve  from,  or  refuse  to  enforce, 
the  obligations  of  contracts.  Noncom- 
pliance with  the  terms  and  conditions  of 
the  ordinance  is  frankly  admitted,  an^  the 
prayer  for  i^clief  stands  upon  the  allegation 
of  substantial  compliance.  This  argu- 
ment is  addressed  to  the  court,  concerning, 
not  implied  conditions,  which  the  law  reads 
into  a  contract  in  order  to  work  out  equity 
and  justice  between  the  parties  as  to  mat- 
ters not  provided  for  by  express  stipula- 
tion, or  express  conditions,  violation  of 
which  is  not,  by  express  stipulation,  made 
cause  of  forfeiture,  but  conditions  and 
covenants  plainly  written  in  the  contract 
and  the  penalty  for  violation  of  which  is  ex- 
pressly made  a  cause  of  forfeiture.  Courts 
of  equity  have  large  powers  for  the.  vindica- 
tion of  equitable  rights,  and,  under  peculiar 
circumstances,  for  the  amelioration  of  the 
rigidity  of  the  law;  but  they  cannot,  any 
more  than  courts  of  law,  ignore  or  violate 
contract  rights  fairly  and  properly  acquired. 
There  is  here  no  suggestion  of  fraud  or  mis- 
take in  the  procurement  of  the  contract.  It 
was  deliberately  and  fairly  entered  into. 
Substantial  compliance  with  the  terms  of  an 
express  contract  never  excuses  the  party  in 
fault  or  supports  a  prayer  for  equitable  re- 
lief against  its  obligation.  The  party  not  in 
default  may  hold  the  other  to  the  perform- 
ance of  so  much  as  he  is  able  to  do.  He  has 
a  right  of  election  to  take  that,  rescind  the 
contract,  or,  standing  upon  it,  sue  for  dam- 
ages for  the  breach.  But  no  instance  is  re- 
called in  which  one  party  to  a  contract  has 
been  permitted  to  compel  the  other  to  ac- 
cept less  than  full  performance. 

The  authorities  relied  upon  to  sustain  the 
position  that  substantial  compliance  with 
conditions,  the  violation  of  which  is  express- 
ly made  ground  of  forfeiture,  do  not  support 
that  view.  They  are  all  casee  in  which  the 
ordinances  did  not  lay  failure  to  comply 
with  certain  specific  conditions,  the  condi- 
tions there  in  question,  should  result  in  for- 
feiture of  the  privilege  granted.  There  was 
no  such  stipulation  in  the  act  construed  by 
the  court  of  appeals  of  New  York  in  People 
V.  Broadway  R.  Co.  126  N.  Y.  29,  2(1  N.  E. 
961.  The  propositions  asserted  in  Booth  on 
Street  Railways,  |  46,  are  inapplicable  for 
the  same  reason.  At  S  46  of  the  same  work 
ft  is  said:  "But  if  the  statute  provides  that 
upon  such  failure  the  franchise  shall  'bo 
terminated,'  or  shall  'cease,'  the  default  will 
put  an  end  to  the  franchise  without  judicial 
proceedings,  and  the  legislature  may  confer 
the  franchise  upon  any  other  company  or 
person."  And  this  is  fully  sustained  by  the 
following  decisions  cited  in  support  of  it: 
Re  Brooklyn,  W.  &  N.  R.  Co.  72  N.  Y.  245, 
75  N.  Y.  335;  Brooklyn  Steam  Transit  Co. 
V.  Brooklyn,  78  N.  Y.  524;  Oakland  R.  Co. 
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V.  Oakland,  B.  &  F.  V.  R.  Ck).  46  Cal.  365, 
13  Am.  Rep.  181.  Continuing,  the  author 
says,  in  the  same  section:  ''The  same  rule 
applies  to  a  grant  made  by  ordinance.  Ac- 
<-ordingly,  if  the  company  fails  to  build 
within  the  time  fixed  by  the  local  authori- 
ties, the  privilege  no  longer  exists.  Such 
consent  is  a  mere  license,  and,  until  the 
grantee  avails  itself  of  the  privilege,  no  obli- 
gation or  relation  arises  which  requires  a 
Judicial  declaration  of  forfeiture.  After  the 
time  expires,  a  renewal  of  the  privilege  is 
necessary  to  entitle  the  company  to  occupy 
the  streets  and  build  its  road."  This  is  sus- 
tained by  Ft.  Worth  Street  R.  Co.  v.  Rose- 
dale  Street  R.  Co.  68  Tex.  169,  4  S.  W.  634, 
and  Street  R.  Co.  v.  West  Side  Street  R.  Co. 
48  Mich.  433,  12  X.  W.  643.  F6r  similar 
applications  of  the  same  principle,  see  Ward 
v.  Sea  Ins.  Co.  7  Paige,  294;  R«  Jackson 
Marine  Ins.  Co.  4  Sandf.  Ch.  659.  ''Slight 
deviations  from  the  provisions  of  %  charter 
would  not  necessarily  be  either  an  abuse  or 
a  misuser  of  it,  and  would  therefore  be  no 
ground  for  its  annulment,  although  it  would 
be  competent  for  the  Crown,  by  apt  words, 
to  make  the  continuance  of  the  charter  con- 
ditional upon  the  strict  and  liberal  perform- 
ance of  them."  Eastern  Archipelago  Co.  v. 
Queen,  2  El.  &  Bl.  856,  870.  As  to  railway 
franchises  and  privileges,  see  also  Oakland 
R.  Co.  v.  Oakland,  B.  &  F.  V.  R.  Co.  45  Cal. 
373,  13  Am.  Rep.  181 ;  Myrick  v.  Brawley, 
33  Minn.  377,  23  N.  W.  549.  In  the  absence 
of  the  stipulation  for  forfeiture  as  to  the 
conditions  not  complied  with  here,  it  could 
be  held,  consistently  with  all  authority,  that 
there  haa  been  a  substantial  compliance 
with  the  contract  as  a  whole,  and,  therefore, 
no  cause  of  forfeiture.  But  it  is  competent 
for  the  parties  to  make  any  condition  a  ma- 
terial and  essential  part  of  the  contract. 
As  these  parties  have  done  so,  how  can  the 
court  deny  to  one  of  them  the  benefit  of  the 
contract,  or  relieve  the  other  from  its  obli- 
jration?  A  distinction  between  conditions 
])recedent  and  conditions  subsequent  is  made 
by  tlie  courts.  The  condition  in  this  case  be- 
longs to  the  latter  class,  but  the  distinction 
does  not  seem  to  relieve  the  corajmny.  In 
the  former  class,  no  declaration  or  adjudi- 
cation of  forfeiture  is  necessary,  but  in  the 
latter  it  is,  since  noncompliance  may  be 
waived.  Hovel  man  v.  Kansas  City  Horse 
R.  Co.  79  Mo.  032 ;  Chicago  v.  Chicago  &  W. 
1.  R.  Co.  105  111.  73,  78. 

Having  thus  determined  that  there  was, 
on  the  face  of  the  contract,  cause  for  for- 
feiture, it  remains  to  be  determined  whether 
such  steps  were  taken  by  the  council  as  to 
work,  in  law,  a  forfeiture;  and,  if  so,  wheth- 
er the  circumstances  under  which  it  has 
been  done,  and  the  conduct  of  the  municipal 
authorities  in  accomplishing  it,  have  been 
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such  as  to  call  upon  a  court  of  equity  to 
ignore  it  or  to  relieve  against  it.  In  dealing 
with  this  situation  tlie  court  must  keep  iU 
eye  upon  both  sides  of  this  contract  and  both 
parties  to  it.  it  is  not  a  one-sided  affair. 
It  places  duties  upon  both.  Under  the 
strict  letter  of  the  contract  mere  failure  U> 
comply  with  conditions  works  no  forfeiture. 
However  great  the  cause  of  forfeiture,  it 
does  not  occur  until  it  has  been  legally  and 
properly  declared  by  the  corporation.  The 
mode  of  effecting  it  is  prescribed  by  the 
ordinance.  It  requires  three  months'  notice 
of  intent  to  declare  it,  accompanied  by 
specification  of  the  cause.  The  ordinance 
was  passed  in  1896.  Within  a  short  time 
after  that,  the  road  was  built  and  was  then 
operated  until  Aiigust,  1901,  without  any 
steps  having  been  taken  by  the  town,  in  the 
manner  prescribed  by  the  ordinance,  to  re- 
quire compliance  with  these  conditions. 
For  four  or  five  years  the  town  acquiesced  in 
absolute  noncompliance  on  the  part  of  tht* 
railway  company.  There  is  no  proof  or  evi- 
dence showing  that  any  notice  was  ever 
served  upon  the  company  specifying  these 
instances  of  noncompliance.  There  is  some 
evidence  tending  to  show  that  officers  of  the 
town  had  been  directed  to  serve  notice  on 
the  company,  and  that  one  member  of  the 
council  did  verbally  make  a  demand  upon. 
or  request  of,  the  president;  but  it  does  not 
appear  that  any  such  notice  as  is  prescribed 
by  the  ordinance  was  ever  given.  But  if 
such  notice  had  been  given,  and  not  followed 
by  any  further  action,  it  would  simply  tend 
to  prove  acquiescence  and  waiver.  In 
August,  1901,  after  four  or  five  years  of 
ac<]uiescence,  the  council  took  steps  to  for- 
feit by  service  of  notice.  Then  before  the 
expiration  of  the  time  allowed  there  wan 
a  partial  compliance  with  the  requirements 
of  the  notice, — a  substantial  compliance 
with  its  requirements.  In  view  of  the  long 
acquiescence  of  the  authorities  of  the  town, 
the  railway  company  may  well  have  sup- 
posed, and  no  doubt  did  suppose,  that  no 
action  to  forfeit  the  franchise  would  1m.» 
taken  under  these  circumstances.  If  the 
testimony  of  the  manager  is  entitled  to 
credit,  and  there  seems  to  be  no  reason  for 
believing  otherwise,  the  failure  to  comply 
fully  was  due,  in  part,  to  disappointment  in 
obtaining  the  lumber  from  the  place,  and 
within  the  time,  contemplated  by  the  com- 
pany. He  says  the  order  was  given  to  mills 
in  the  country,  but,  as  time  went  on  and  it 
did  not  arrive,  they  were  c*ompelled  hastily  to 
obtain  it  from  somebody  in  the  city.  They 
gave  the  order  for  first-cla«s  lumber,  and 
under  that  order  lumber  was  furnished  and 
put  down  by  the  company's  employees.  It 
did  not  prove  to  be  of  the  requisite  dimen- 
sions, and  some  portions  of  It  were  unsound. 
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and  it  had  the  appearance  of  being  old ;  but 
it  liad  never  been  used.  This  repealing  ordi- 
nance was  passed  immediately  after  the 
timber  was  put  down  and  possibly  before  it 
was  all  down,  and  without  any  intimation 
of  dissatisfaction  with  the  work.  Im- 
mediately afterwards,  the  manager  of  the 
railway  company  applied  to  members  of  the 
council  for  information  as  to  their  objection 
to  the  work  and  offered  to  remedy  the  de- 
fects, but  was  informed  that  the  ordinance 
had  been  repealed  and  all  rights  of  the  com- 
pany forfeited. 

While  the  town  has  the  right  to  require 
full  and  complete  performance  of  all  cove- 
nants on  the  part  of  the  railway  company, 
and  is  not  bound  to  accept  a  mere  substan- 
tial performance,  its  authorities,  in  proceed- 
ing to  take  away  the  rights  of  the  com- 
pany, pursuant  to  the  terms  of  the  ordi- 
"nance,  roust  deal  frankly  and  fairly  with  it. 
They  must  act  in  good  faith  and  not  en- 
deavor to  pervert  this  forfeiture  clause  to  a 
purpose  for  which  it  was  never  intended. 
Neither  party  ever  supposed  it  would  bo 
used  for  any  purpose  except  to  compel  per- 
formance of  the  covenant  entered  into  by 
the  railway  company.  The  public  interests 
required  the  construction  and  operation  of 
the  railway.  That  was  the  inducement  or 
consideration  moving  the  town  to  the  pas- 
sage of  tlie  ordinance.  It  was  also  of  inter- 
est to  the  public  that  the  streets  be  kept 
in  good  condition.  Hence,  the  provisions  in 
reference  to  them,  and  the  right  of  forfeiture 
to  enforce  performance  thereof.  That  clause 
was  never  inserted  for  the  purpose  of  oust' 
ing  the  railway  company  from  the  occu- 
pancy of  the  streets  merely  to  get  rid  of  it 
or  to  compel  it  to  seek  a  new  franchise  with 
conditions  more  favorable  to  the  town,  nor 
at  all,  unless  it  refused  to  perform  •  its 
covenants.  Nothing  in  the  answer  of  the  de- 
fendant suggests  a  desire  to  get  rid  of  the 
railway.  On  the  contrary,  it  evinces  a  de- 
sire to  kcc>p  it.  but  to  impose  conditions 
more  favorable  to  the  town  than  those  con- 
tained' in  the  pri*sent  ordinance.  On  the 
whole,  the  evidence  evinces  a  purpose,  not 
merely  to  enforce  compliance  with  the  con- 
ditions of  the  ordinance  under  which  th^^ 
lailway  company  had  been  operated,  btit  to 
force  that  company  to  apply  for  a  new 
franchise  with  new  conditions,  a  purpose 
wholly  foreign  to  the  forfeiture  clause. 
This  motive  apparent  on  the  face  of  the 
answer  and  in  the  evidence,  taken  in  con- 
nection with  the  circumstances  and  conduct 
hereinbefore  adverted  to,  tends  to  prove  that 
the  declaration  or  forfeiture  was  not  made 
in  the  utmost  good  faith,  that  the  failure 
on  the  part  of  the  railway  company  to  com- 
ply with  conditions  was  not  wilful,  in  the 
twnse  of  obstinacy,  but,  at  the  worst,  negli- 
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gent,  and  that  the  previous  acquiescence  and 
delay  on  the  part  of  the  town,  followed  bv 
the  sudden  and  speedy  repeal  of  the  ordi- 
nance, operated  as  a  surprise  upon  it.  By 
this,  actual  fraud  is  not  imputed  to  the 
authorities  of  the  town.  Nor  is  it  intended 
to  impute  any  dishonest  motive  or  purpose 
to  them.  It  is  an  error  of  judgment,  a  ' 
misconception  of  legal  rights  and  duties, 
working  inequitable  results.  The  answer 
shows  a  frank  avowal  of  sincere  belief  on 
their  part  in  their  right  to  use  this  power 
of  forfeiture  to  coerce  a  more  liberal 
proposition  from  the  railroad  company,  and 
shows  an  utter  lack  of  appreciation  of  the 
force  and  effect  in  equity  of  their  long  ac- 
quiescence in  nonperformance  and  the  sud- 
denness of  the  blow  they  have  attempted  to 
deliver  by  repealing  the  ordinance.  Not  be- 
ing chancellors,  conversant  with  the-  princi- 
ples of  equity,  they  could,  as  many  others 
have  done,  easily  fall  into  errors  of  grave 
character  without  being  guilty  of  the  least 
dishonesty  or  fraud  in  the  ordinary  sense  of 
the  terms,  and  it  is  perfectly  apparent  that 
they  have  done  so.  Such  circumstances  war- 
rant intervention  by  a  court  of  equity  to  re- 
lieve from  forfeiture,  when  no  pecuniary  or 
substantial  injury  has  resulted  and  full  per- 
formance of  the  covenant  can,  and  will,  be 
effected.  Willingness  and  desire  to  comply 
strictly  with  all  its  covenants  is  plainly  ex- 
pressed by  the  railway  company  in  its  bilU 
and  was  verbally  communicated  to  the  town 
authorities'  immediately  after  the  forfeiture 
was  declared,  when  the  ink  on  the  repealing 
ordinance  was  hardly  dry.  As  to  the  ability 
of  the  company  to  make  full  compliance, 
there  is  no  question.  Under  these  circum- 
stances, is  it  equitable  and  just  to  the  com- 
pany, or  promotive  of  the  public  interests,  to 
destroy  this  railway?  It  represents  an  in- 
vestment of  thousands  of  dollars  and  af- 
fords means  of  convenient  and  rapid  travel 
and  transportation  for  the  people  of  the 
town  and  the  general  public.  Why  so  great 
a  punishment  for  such  slight  cause?  It  is 
unprecedented  so  far  as  the  authorities  ex- 
amined disclose.  If  the  injury  could  not  b#* 
remedied,  or  the  railway  company  stood  de- 
fiant, refusing  to  perform,  the  case  would 
wear  a  different  aspect;  but  it  does  not.  It 
is  willing  to  perform  to  the  letter, — to  pay 
to  the  luHt  farthing. 

In  Hukill  v.  Myers,  30  W.  Va.  639,  15  S. 
E.  151.  this  court  applied  the  principle  of 
relief  against  forfeiture^  and  declared  as  fol- 
lows in  respect  to  forfeiture  of  an  oil  lease: 
"In  case  of  such  a  lease,  if  the  lessor,  by  his 
conduct,  clearly  indicates  that  payment  will 
not  be  demanded  when  due,  and  thus  lulls 
the  lessee  into  a  feeling  of  security,  and 
throws  him  off  his  guard,  and,  because  of 
this,  he  does  not  make  payments  when  due. 
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the  landlord  cannot  suddenly,  without  de- 
mand or  notice,  declare  a  forfeiture,  and 
there  is  no  forfeiture  which  equity  would 
recognize ;  and,  if  there  is  in  such  case  tech- 
nically a  forfeiture  at  law,  equity  would  re- 
lieve against  it."  It  may  be  objected  that, 
because  the  covenant  violated  here  is  not  a 
pecuniary  one,  jurisdiction  in  equity  to  re- 
lieve it  does  not  exist.  It  is  said  that  in  the 
English  courts  equity  will  only  relieve  in 
«uch  cases.  But  this  is  not  strictly  accurate. 
Where  the  covenant  is  pecuniary,  and  there 
is  default  and  consequent  forfeiture,  equity 
will  relieve  independently  of  the  circum- 
stances of  fraud,  accident,  mistake,  and  sur- 
prise. But,  where  fraud,  mistake,  accident, 
or  surprise  enters  into  the  matter,  or  the 
forfeiture  has  resulted  from  only  negligent 
conduct  on  the  part  of  the  covenantee,  equity 
will  interfere,  although  the  covenant  be  for 
the  performance  of  some  collateral  matter, 
and  not  for  the  payment  of  money.  Story, 
Eq.  Jur.  S  1323.  In  %  1324  of  said  work  it 
is  said  that  in  America  the  narrow  doctrine 
of  the  English  courts  and  the  restricted  ap- 
plication of  jurisdiction  to  relieve  from 
forfeitures  would  be  received  with  hesi- 
tation, and,  substantially,  that  the  juris- 
diction is  broader  in  this  country.  In  cases 
of  forfeiture  for  nonperformance  of  pe- 
cuniary covenants,  relief  in  equity  .goes  as 
a  matter  of  course,  where  compensation  may 
be  made,  but  in  other  cases,  imless  the  de- 
linquency is  wilful,  the  court  has  discretion- 
ary power  to  relieve.  **A  court  of  equity 
has  power  to  relieve  a  party  against  for- 
feiture or  penalty  incurred  by  the  breach 
of  a  condition  subsequent,  when  no  wilful 
n^lect  on  his  part  is  shown,  npon  the 
principle  that  a  party  having  a  legal  tight 
ehall  not  i)e  permitted  to  avail  himself  of 
it  for  the  purpose  of  injustice  and  oppres- 
eion."  Noyes  v.  Anderson,  124  N.  Y.  176,  21 
Am.  St.  Rep.  657,  26  N.  E.  316.  The  for- 
feiture in  this  case  was  for  failure  to  pay 
an  assessment  for  a  sewer.  "When  a  mort- 
gagor, without  hiB  fault  or  neglect,  is  pre- 
vented by  accident  from  paying  an  instal- 
ment on  the  day  named  in  a  decree  of  fore- 
closure, on  a  bill  brought  to  redeem,  equity 
will  grant  relief;  and  he  will  be  reinstated, 
but  on  terms  that  he  satisfy  the  equitable 
rights  of  the  other  party."  Kopper  v.  Dyer, 
59  Vt.  477,  59  Am.  Rep.  742,  9  Atl.  4. 
'Equity  will  relieve  against  a  forfeiture  in- 
curred by  the  breach  of  a  covenant  to  insure 
in  a  lease  of  real  estate,  caused  by  accident 
or  mistake,  if  no  actual  damage  has  been 
sustained  by  the  lessor."  Mactier  v.  Os- 
bom,  146  Mass.  399,  4  Am.  St.  Rep.  323,  15 
N.  E.  641.  "A  court  of  equity  may  grant 
relief  from  the  forfeiture  of  an  estate  con- 
ditioned for  the  maintenance  and  support  of 
tlie  f^antee,  where  the  forfeiture  was  acci*  { 
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dental  and  unintentional,  and  not  attended 
with  irreparable  injury.  But  it  rests  in  the 
sound  discretion  of  the  court  when  relief 
shall  be  granted  in  this  class  of  cases." 
Henry  v.  Tupper,  29  Vt.  358.  This  is  a  lead- 
ing case,  and  the  opinion  was  written  by 
Chief  Justice  Redfield,  who,  in  the  course  of 
his  opinion,  said:  "That  relief  might  be 
granted  in  equity,  even  where  the  condition 
was  for  the  performance  of  collateral  acts 
seems  to  be  admitted  in  most  of  the  cases 
upon  this  subject.  Webber  v.  Smith,  2 
Vern.  103;  Hack  v.  Leonard,  9  Mod.  91 ;  Cox 
V.  Higford,  2  Vern.  664;  Sanders  v.  Pope,  12 
Ves.  Jr.  282.  These  are  cases  of  nonrepair 
of  premises  leased;  and  the  chancellor, 
Lord  Erskine,  says  in  the  last  case:  'I 
cannot  agree  it  is  necessary  the  nonper- 
formance of  the  covenant  should  have  arisen 
from  mere  accident  or  ignorance.'  The  cases 
are  abundant  where  relief  has  been  granted 
against  forfeiture  of  title  by  nonperform- 
ance of  other  collateral  acts,  as  for  not  re- 
newing a  lease  (Rawstorne  v.  Bently,  4  Bro. 
Ch.  415),  or  for  cutting  down  timber  when 
covenanted  against,  on  pain  of  forfeiture 
(Northcote  v.  Duke,  1  Ambl.  511 ;  Thomas  ▼. 
Porter,  1  Ch.  Cas.  95).  But  it  has  been 
held  relief  will  not  be  granted  where  the 
forfeiture  arises  from  an  act  incapable  of 
compensation,  although  of  no  essential  dam- 
age to  the  other  party,  as  the  breach  of  a 
condition  not  to  assign.  Wafer  v.  Mocato, 
9  Mod.  112.  The  same  rule  obtains  where 
the  forfeiture  arises  from  an  omission  to 
insure.  Rolfe  ▼.  Harris,  2  Price,  206  note. 
...  It  seems,  however,  to  be  pretty  well 
established  in  England  that  relief  for  non- 
repair of  premises  will  not  be  granted  as 
matter  of  course,  and  especially  when  there 
was  a  wilfal  default  (Bracebridge  v.  Buck- 
ley, 2  Price,  200;  Hill  ▼.  Barclay,  16  Ves. 
Jr.  403  and  18  Ves.  Jr.  66) ;  but  where  the 
failure  is  from  'accident,  fraud,  surprise,  or 
ignorance  not  wilful,'  relief  will  be  granted 
(2  Lead.  Cas.  in  Eq.  464,  465;  Eaton  v. 
Lyon,  3  Ves.  Jr.  693),— the  result  of  all 
which  seems  to  be  that  there  is  no  well- 
settled  rule  upon  the  subject,  oi  none  which 
is  not  liable  to  considerable  variation,  and 
to  be  affected  by  the  circumstances  of  the 
particular  case.  .  .  .  But  we  must  all 
feel  that  cases  of  the  character  before  the 
court  should  be  received  with  something 
more  of  distrust,  and  relief  afforded  with 
more  reserve  and  circumspection,  than  in 
ordinary  cases  of  collateral  duties.  And  al- 
though we  are  not  prepared  to  say  that  It 
must  appear  that,  in  all  cases,  the  failure 
arises  from  surprise,  or  accident,  or  mistake, 
we  certainly  should  not  grant  relief  when 
the  omission  was  wilful  and  wanton,  or  at- 
tended with  suffering  or  serious  incon- 
venience to  the  grantee,  or  there  was  any 
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good  ground  to  apprehend  %  recurrence  of 
the  failure  to  perform,  as  was  held  in  Dunk- 
lee  V.  Adama,  20  Vt.  421,  50  Am.  Dec.  44." 
It  may  be  objected  here  that  this  position 
is  in  violation  of  the  rule  that  equity*  will  not 
relieye  against  a  statutory  forfeiture. 
Pom.  Eq.  Jur.  458;  Germantown  Pass.  R. 
Co.  V.  Fitler,  60  Pa,  124,  100  Am.  Dec.  546. 
But  this  ordinance  partakes  of  the  nature 
of  a  contract.  It  is  generally  held,  in  such 
cases,  that  the  relation  of  the  parties  is  con- 
tractual. The  power  of  municipal  corpora- 
tions to  contract  cannot  be  denied.  This 
ordinance  is  not  a  statute.  By  its  very 
terms  it  establishes  a  relation  of  con- 
tract. It  does  not  provide  for  forfeiture 
without  action  on  the  part  of  the  council. 
Unlike  a  statute  granting*  a  privilege  or 
franchise  and  declaring  forfeiture  aa  the 
penalty  of  noncompliance  with  conditions,  it 
provides  for  notice  and  active  steps  on  the 
part  of  the  council  to  bring  about  forfeiture. 
It  was  agreed  that,  in  order  to  effect  a 
forfeiture,  the  town  authorities  should  adopt 
jnst  such  methods  as  one  individual  resorts 
to  to  bring  about  the  forfeiture  of  the  rights 
of  another  individual  under  a  contract  exist- 
ing between  them.  Municipal  authorities  are 
agents  as  well  as  legislators,  and  are,  in 
great  measure,  subject  to  the  legal  princi- 
ples governing  transactions  between  private 
persons.  Many  cases  hold  that  municipal 
<iorporations  are  precluded  by  their  conduct 
from  enforcing  forfeitures.  "A  court  of 
equity  will  not  enforce  a  forfeiture  of  the 
rights  und  privileges  of  the  grantees  in  a 
contract  for  their  failure  to  complete  their 
performance  of  it  in  time,  where  the  party 
seeking  the  forfeiture  was  guilty  of  the  first 
breach  of  the  agreement."  Pike's  Peak 
Power  Co.  ▼.  Colorado  Springs,  44  C.  C.  A. 
333,  105  Fed.  1.  In  that  case,  the  party 
seeking  a  forfeiture  was  a  municipal  corpo- 
ration. "Where  a  street  railway  corporation 
has  expended  large  sums  of  money  and  exer- 
cised due  diligence  in  building  and  operating 
its  road,  so  as  to  comply  with  an  ordinance 
of  permission,  but  unforeseen  circumstances 
have  caused  a  delay,  which  has  occasioned 
ro  pecuniary  injury  to  the  township  or  its 
inhabitants,  equity  will  interfere  to  restrain 
the  adoption  of  an  ordinance  by  the  town- 
ship declaring  a  forfeiture  of  the  franchise 
of  the  corporation  because  it  did  not  com- 
ply with  the  statute  of  permission,  which 
provided  that  cars  should  be  runnirg  at  a 
certain  headway,  on  a  continuous  line  of 
double  track,  within  a  specified  time." 
North  Jersey  Street  R.  Co.  v.  South  Orangt3 
Twp.  58  N.  J.  Eq.  83,  43  Atl.  53.  In  Chi- 
cago y.  Chicago  &.  W.  I.  R.  Co.  105  111.  73, 
the  court  enjoined  the  city  from  interfering 
with  the  laying  of  the  track  of  a  railway 
company  after  the  expiration  of  the  time 
4L.R.A.(N.S.) 


limited  by  the  ordinance,  because  the  com- 
pany  had  been  prevented  by  injunctions,  and 
by  the  police  officers  of  the  city,  acting  under 
the  direction  of  the  mayor,  from  prosecuting 
its  work,  in  consequence  of  which  the  limit 
expired  before  it  was  completed*  In  this 
respect  municipal  corporations .  seem  to 
stand  upon  the  same  footing  as.  individuals. 
They  are  subject  to  the  law  of  estoppel  by 
acts  in  pais.  But  of  late  years,  much  more 
than  formerly,  the  doctrine  of  estoppel, 
most  wholesome  and  just  in  its  operation 
when  properly  applied,  has  been  extended  to 
these  municipal  corporations,  so  as  to  bind 
and  conclude  them  by  their  own  acts  and 
acquiescence,  and  the  acts  and  acquiescence 
of  their  officers,  wherever  an  estoppel  would 
exist  in  the  case  of  natural  persons.  Knee- 
land  V.  Gilman,  24  Wis.  39.  See  also  Martel 
v.  East  St.  Louis,  94  111.  67 ;  Chicago,  R.  I. 
&  P.  R.  Co.  V.  Joliet,  79  111.  26;  Wilson  v. 
Wheeling,  19  W.  Va.  323,  syl.,  point  12,  42 
Am.  Rep.  780.  This  is  subject  to  the  limi- 
tation that  the  subject-matter  must  not  be 
ultra  vires, — must  be  within  their  authority. 
Here  the  town  had  undoubted  right  and 
power  to  waive  nonperformance  of  cove- 
nants, or  extend  time. 

As  above  indicated,  however,  there  must 
be  full  performance  of  the  covenant  as  u 
condition  of  relief.  The  relief  is  against  the 
forfeiture,  on  thb  ground  of  inequitable  con- 
duct, working  surprise,  not  against  the  con- 
tract or  from  its  obligation.  We  do  not  take 
away  either  the  right  to  have  the  delin- 
quency made  good  or  the  power  to  forfeit 
for  future  delinquencies.  The  covenants  for 
the  nonperformance  of  which  forfeiture  has 
been  declared  must  be  perfecand,  and  that 
fully  and  promptly.  In  the  event  of  refusal 
to  perform,  another  question  would  arise, 
namely,  whether  the  bill  should  he  dismissed 
or  retained  and  affirmative  relief  granted  the 
defendant  by  way  of  enforoeoMMit  of  the 
forfeiture.  As  we  cannot  mj  mmA.  con- 
tingency will  not  arise,  though  there  is 
hardly  any  probability  of  it,  we  must  now 
give  direction  as  to  the  course  to  be  pur- 
sued in  that  event,  else  the  principles  of  the 
cause  will  not  be  fully  settled,  and  another 
appeal  might  result,  involving  a  question 
already  presented  on  this  appeal.  Cro«s- 
relief  has  been  given  by  the  decree.  Never 
to  declare  or  enforce  a  forfeiture,  or  de- 
vest an  estate  or  title  for  violation  of  a  con- 
dition subsequent,  is  an  invariable  rule  of 
equity,  if  there  is  a  legal  remedy.  Under 
such  circumstances,  a  court  of  equity  utter- 
ly declines  to  touch  the  case,  and  leaves  the 
party  to  his  legal  remedies.  In  the  lan- 
guage of  a  former  able  judge  of  this  court, 
now  deceased,  equity  abhors  a  forfeiture. 
Our  leading  case  on  the  subject  is  Craig  v. 
Hukill,  37  W.  Va.  520,  IG  S.  E.  363.  See 
22 
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also  Livingston  v.  Tompkins,  4  Johns.  Oh. 
415,  8  Am.  Dec.  598;  Horsburg  v.  Baker,  1 
Pet.  232,  7  L.  ed.  125;  Marshall  v.  Vicks- 
burg,  15  Wall.  146,  21  L.  ed.  121.  This  is 
different  from  an  appeal  to  equity  for  aid  in 
the  abatement  of  a  nuisance.  In  such  case 
there  is  no  forfeiture,  and  no  vested  title  or 
right  as  against  the  public.  The  thing  pro- 
ceeded against  is  wrongful.  Here,  a  title 
vested  by  contract,  and  the  effort  is  to  take 
it  away  by  forfeiture.  To  do  this  the  town 
must  resort  to  its  legal  remedies,  if  any  are 
available.  Besides  the  right  of  abatement 
without  judicial  proceedings,  if  it  can  be 
done  peaceably,  there  are  remedies  in  the 
law  courts.  There  is  much  authority  for 
the  position  that  a  municipal  corporation 
has  its  possessory  action  for  a  street  against 
a  railway  having  no  right  to  occupy  it. 
Dill.  Mun.  Corp.  §§  662,  723.  What  others 
it  may  have  it  is  unnecessary  to  inquire. 
To  prevent  equity  jurisdiction  for  this  pur- 
pose, it  suffices  that  there  is  one. 

Agreeably  to  the  principles  and  con< 
elusions  above  stated,  the  decree  appealed 
from  will  be  wholly  reversed,  with  costs, 
and  the  cause  remanded  to  the  Circuit  Court 
of  Ohio  County,  with  directions  to  perpet- 
uate the  injunction,  if  the  covenants  in 
question  shall  be  fully  and  projierly  per- 
formed by  the  appellant  within  a  reasonable 
time  to  be  allowed  for  the  purpose,  if  they 
have  not  already  been  so  performed,  but 
without  prejudice  to  the  right  and  power  of 
the  town  of  Triadelphia  to  forfeit  the 
privileges  of  the  appellant  under  the  said 
Ordinance  for  any  further  failures  to  com- 
ply with  the  conditions  thereof,  and  to  dis- 
miss the  bill  if  the  appellant  shall  refuse 
to  perform  said  covenants  within  the  time 
to  be  allowed  therefor,  as  aforesaid. 

rBr«jiaon,  P.,  dissenting: 
If  equity  has  jurisdiction,  I  find  no  fault 
with  the  actual  decision  of  this  case.  If 
the  decision  of  the  town  council  is  a  nullity, 
injunction  lies;  but,  if  it  has  a  legal  force, 
I  am  not  clear  that  injunction  lies.  The 
l^ront  of  the  franchise  vested  the  council 
with  jurisdiction  or  power  to  examine  the 
facts  and  determine  whether  the  town 
ordinance  had  been  complied  with,  or  wheth- 
er the  franchise  had  been  forfeited.  Is  not 
the  repeal,  declaring  forfeiture,  a  judicial 
act?  The  council  was  a  public  body  exer- 
cising legal  function  in  this  matter,  and  it 
has  been  difficult  for  me  to  see  that  its 
judgment  repealing  the  charter  is  mere 
wind,  without  legal  force.  If  erroneous  on 
the  facts,  still  it  has  force  until  reversed. 
To  reverse  the  writ  of  certiorari  is  the  proc- 
«*88,  not  injunction,  because  certiorari  is, 
jmd  injunction  is  not,  a  process  to  correct 
prror.  Bv  the  Code  of  1899,  chap.  11.0,  §  2, 
4L.R.A.(N.S.) 


certiorari  applies  not  only  a.4  it  was  by 
common  law,  but  it  is  enlarged  so  as  to  ap- 
ply to  "every  case,  matter,  or  proceeding 
before  a  county  court,  council  of  a  city, 
town,  or  village,  justice,  or  other  inferior 
tribunal."  I  do  i^ot  therefore  consent  to  the 
overruling  of  the  case  of  Davis  v.  Davis,  40 
W.  Va.  464,  21  S.  E.  906,  syl.,  point  7. 
The  common-law  principles  stated  in  Cun- 
ningham V.  Squires,  2  W.  Va.  422,  98  Am. 
Dec.  770,  and  Poe  v.  Marion  Mach.  Works, 
24  W.  Va.  517,  would  likely  justify  certio- 
rari in  this  case,  but,  if  not,  that  statute 
would  seem  to  do  so.  In  this  case  there  was 
a  notice  that  the  ordinance  had  not  been 
complied  w^ith  by  the  company,  warning  it 
that,  if  it  did  not  comply  within  a  given 
time,  its  franchise  would  be  repealed;  but 
there  was  no  notice  giving  time  and  place 
of  the  hearing  of  the  question  whether  such 
warning  had  been  heeded  and  the  conditions 
of  the  grant  complied  with.  Now,  it  may 
be  that,  as  the  repeal  was  ex  parte,  without 
hearing  the  company,  the  order  of  repeal  is 
not  one  between  parties,  and  that  for  that 
reason  an  injunction  lies,  as  the  injury-  is 
irreparable.  If  the  company  had  been  sum- 
moned, or  had  been  heard,  I  think  certiorari, 
not  injunction,  would  lie.  I  think  that  the 
statute  enlarges  the  scope  of  the  writ,  since 
that  is  imported  by  its  words,  and  thU 
court  has  several  times  so  looked  at  the 
statute.  Foiise  v.  Vandervort,  30  W.  Va. 
330,  4  S.  E.  2<)8;  Chenowith  v.  Randolph 
County,  26  W.  Va.  233;  Morgan  v.  Ohio 
River  R.  Co.  39  W.  Va.  17,  19  S.  E.  588.  In 
the  Chenowith  Case  Judge  Snyder  said  that 
the  statute  gives  review  by  certiorari,  "and 
makes  no  exception  as  to  whether  the  mat- 
ters to  be  reviewed  are  judicial  or  merely 
ministerial."  Judge  Dent  has  said  as  to  this 
statute:  "The  legislature  has  seen  lit  to 
recognize  town  councils  as  inferior  judicial 
tribunals  in  the  determination  of  questions 
involving  the  rights  of  individuals  and 
property,  and  has  made  their  decisions  sub- 
ject to  review  by  the  higher  judicial 
tribunals  of  the  state.  ...  It  has 
thereby  rendered  unnecessary  the  appeal 
to  equity  in  such  cases,  unless  irreparable 
injury  is  threatened,  or  it  is  necessary  to 
preserve  the  property  in  statu  quo  until  the 
right  thereto  can  be  properly  determined.** 
Clifton  V.  Weston,  54  W.  Va.  255,  40  S.  E. 
360.  If  a  town  council's  order  is  good  in 
any  case  until  reversed,  I  do  not  see  how  in- 
junction lies.  In  this  case  right  to  property 
of  great  value  was  involved,  making  the 
case  one  adversary  in  character.  My  idea 
is  that  the  statute  aimed  to  give  certiorari 
in  everj'  case  whore  rights  of  parties  are  in- 
volved, in  the  instances  indicated  by  the 
statute,  where  no  appeal  or  writ  of  error 
lies  to  the  proceedings  before  the  tribunals 
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referred  to  in  the  statute.  In  cases  where 
writ  of  error  or  appeal  lies,  they  are  the 
remedies.  The  legislature  knew  that  in  cases 
before  inferior  tribunals' rights  of  property 
of  great  importance  are  sometimes  involved, 
and  I  think  it  designed  to  make  certiorari, 
in  such  eases,  commensurate  for  relief  with 
appeal  and  writ  of  error. 

•  Petition  for  rehearing  denied  January  9, 
1906. 


ILLINOIS   SUPREME  COURT. 
CHARLES  F.  STEVENS,  Appt., 

V. 

COUNTY  OF  HENRY  et  al. 

(218  111.  468,  76  N.  E.  1024.) 

Injunction  of  county  contract — suit  by  tax- 
payer. 

1.  A  citizen  and  taxpayer  of  a  county 
may  maintain  a  bill  to  enjoin  the  execution 
of  a  void  contract  by  the  county  to  employ 
a  l^erson  to  search  for  properly  omitted 
from  the  tax  lists  for  a  percentage  of  the 
amount  recovered. 

County— employment  of  tax  ferret. 

2.  A  county,  in  the  absence  of  express 
legislative  grant,  has  no  power  to  enter  in- 
to a  contract  for  the  employment  of  a  tax 
ferret,  even  though  the  duty  of  discovering 
untaxed  property  has  not  been  placed  upon 
the  public  oflficials. 

Same— contract — ^authority. 

3.  Statutory  power  to  a  county  board 
of  commissioners  to  make  all  contracts  and 
do  all  other  acts  in  relation  to  the  property 
and  concerns  of  the  county  necessary  to 
its  corporate  powers  does  not  include  power 
to  employ  a  tax  ferret,  where  the  statutes 
give  such  board  no  autliority  over  the  acts 
of  the  officials  charged  with  the  assesH- 
ment   and    ollection  of  taxes. 

(December  20,   1905.) 


Case  Note. — Authority  of  county  to  em- 
ploy "tax  ferret." — In  addition  to  the  cases 
cited  by  the  court  in  StiSvens  v.  Henby 
County  upon  the  authority  of  a  county  to 
employ  an  agent  or  attorney  to  discover 
and  bring  to  light  unassessed  taxable  prop- 
erty, there  appear  to  be  but  three  other 
reported  cases,  all  of  which,  as  in  the  caseH 
cited  from  Indiana,  were  decided  with  ref- 
erence to  peculiar  statutory   provisions. 

The  first  of  these  in  point  of  time  was 
Burnett  V.  Markley,  23  Or.  436,  31  Pac. 
10.50,  in  which  the  court  said:  "It  seems 
to  us  that,  as  the  county  court  is  expressly 
charged  with  'the  general  care  and  man- 
agement of  the  county  property,  funds,  and 
business'  (Code,  §  896).  it  may  take  such 
measures  to  secure  a  full,  complete,  and  ac- 
'-urate  list  of  all  the  assessable  property  in 
ihe  county  for  the  use  of  the  assessor  as  in 
4L.R.A.(N.S.) 


APPEAL  by  plaintiff  from  %  judgment 
of  the  Appellate  Court,  Second  Dis- 
trict, reversing  a  decree  of  the  Circuit 
Court  for  Henry  County  enjoining  a  county 
contract  for  the  employment  of  a  tax  fer- 
ret.    Reversed. 

Statement  by  Ricks,  J.: 

Henry  county  is  under  township  organi- 
zation. It  has  a  population  of  less  than 
125,000.  On  January  6,  1904,  said  Henry 
county,  by  its  board  of  supervisors,  by  reso- 
lution duly  entered  of  record,  contracted 
with  George  H.  Manlove  **to  make  diligent 
and  careful  search  in  this  and  other  coun- 
ties and  states  for  such  omitted  and  unas- 
sessed  taxable  property  the  taxes  upon 
which  are  lawfully  in  this  county,  and  up- 
on the  discovery  thereof  to  report  same 
to  the  proper  officials,  who  shall  proceed, 
as  directed  by  the  statute  of  the  state  of 
Illinois,  to  place  same  on  tax  rolls,  and 
to  collect  taxes  therefrom,  and  also  to 
make  diligent  and  careful  search  for  money 
due  from  other  sources."  Said  Manlove 
was  to  receive  as  compensation  for  such 
services  "a  sum  equal  to  20  per  cent  of  all 
money  collected  as  a  result  of  such  serv- 
ices, but  in  no  event  to  exceed  the  county's 
share  of  the  amount  so  collected,"  and  ''to 
have  one  year,  or  such  time  as  may  be 
necessary,  to  complete  such  services,"  and 
was  to  furnish  bond  to  keep  safe  and  harm- 
less the  county  fro/K  all  costs,  expenses, 
and  damages  which  may  arise  by  reason 
of  his  doing  anything  under  such  agree- 
ment. By  the  order  of  employment  it  is 
also  provided:  "The  county  clerk  is  or- 
dered'to  issue  a  warrant  to  the  said  George 
H.  Manlove  for  any  sums  of  money  due 
him,  on  proper  verified  accounts  to  be  filed 
with  him."  Appellant,  a  citizen,  resident, 
and  taxpayer  of  said  county,  in  March, 
1904,  exhibited  his  bill  in  the  circuit  court 
of    said    comity    for    an    injunction    to    re- 


it.8  judgment  may  seem  advisable  or  neces- 
sftiy."  The  contract  of  employment  was  ac- 
cordingly held  to  be  valid. 

In  Disbrow  v.  Cass  ("oiinty,  119  lowa^ 
538.  93  N  W.  ."iS.).  such  a  contract  was  up- 
held, where  the  statute  gave  the  board  of 
supervisors  of  the  county  power  "to  repre- 
Kent  the  resjK'ctive  counties,  and  to  have- 
the  pare  and  management  of  the  property 
and  biisineHS  thereof  in  all  cases  where  no- 
other  provision  shall  be  made;"  there  being 
no  other  provision  for  the  purpose  of  un- 
covering and  searching  out  property  which 
had  been  negligently  or  fraudulently  with- 
held from   taxation. 

In  Shinn  v.  Cunningham,  120  Iowa,  383. 
94  N.  W.  941,  the  court  had  under  consid- 
eration the  same  kind  of  a  contract,  and 
its  ruling  in  the  preceding  case  was  reaf- 
firmed. 
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Atrain  said  oounty,  the  oounty  clerk,  the 
county  treasurer,  and  said  Manlove,  the 
appellees  herein,  from  executing  said  con- 
tract. On  notice  to  appellees,  a  temporary 
or  interlocutory  injunction  was  issued 
March  7,  1904.  The  bill  alleged  the  mak- 
ing of  the  contract,  and  that  appellee 
Manlove  had  executed  the  indemnity  bond 
to  the  county  in  compliance  with  the  order 
of  employment,  and  that  said  Manlove  and 
the  county  were  about  to  enter  upon  the 
execution  of  the  contract;  that  said  con- 
tract is  unlawful,  null,  void,  ultra  vires, 
contrary  to  law  and  public  policy,  and 
if  permitted  to  be  executed  the  moneys  of 
the  oounty  would  be  unlawfully  wasted 
and  misappropriated,  to  the  injury  of  the 
taxpayers.  In  his  bill  appellant  stated 
that  he  is  not  advised  whether  there  is 
any  omitted  or  unassessed  taxable  prop- 
erty in  the  county  upon  which  taxes  are 
due,  but,  if  there  is  any  such  property,  it 
is  the  duty  of  the  township  officers  and 
supervisor  of  assessments  and  board  of  re- 
view to  place  the  same  upon  the  tax  books 
of  the  county,  and,  in  event  of  the  unlawful 
failure  or  refusal,  there  is  a  remedy  to 
compel  them  so  to  do.  In  August,  1904, 
appellees  filed  their  joint  and  several  an- 
swer, in  which  they  admitted  the  making 
of  the  contract  between  said  Henry  oounty 
and  said  Manlove,  and  admitted  that  said 
Manlove  had  filed  his  bond  conditioned  in 
pursuance  of  said  contract,  and  that  ap- 
pellees were  ready  and  intended  to  carry 
out  and  execute  said  contract.  Appellees, 
further  answering,  say  that  John  S.  Smith, 
the  supervisor  of  assessments,  intended  and 
expected  to  appoint  said  Manlove  deputy 
supervisor  of  assessments  for  said  county 
for  the  ensuing  year  after  date  of  such  con- 
tract, and  that  said  Manlove  was  to  receive 
and  accept  such  appointment,  to  maKe  care- 
ful and  diligent  search  for  property  omit- 
ted from  assessment  of  taxes  due  said 
county  and  its  subordinate  municipalities, 
and  to  make  report  of  the  same  to  proper 
officials  of  the  oounty  for  assessment  and 
taxation;  and  that  the  board  of  supervis- 
ors for  the  county  expected  to  approve  and 
con  Hen  t  to  such  appointment  and  that  when 
they  made  the  contract  mentioned  in  the 
bill  they  intended  to  advise  such  appoint- 
ment of  Manlove  by  the  supervisor  of  assess- 
ments, and  said  board  expected  to  ratify  the 
f  ppointment,  and  fix  his  compensation  as  the 
same  was  fixed  by  said  contract.  They  fur- 
ther state  in  their  answer  that  they  are  in- 
formed and  believe  it  to  be  true  that  .a 
large  amount  of  personal  property,  repre- 
senting hundreds  of  thousands  of  dollars 
of  various  kinds  of  securities  that  should 
be  listed  in  said  county,  is  unlawfully  and 
corruptly  secreted  and  held  from  the  aa- 
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seiiBsment  roll;  that  many  of  said  securities 
are  of  record  in  other  counties  of  this  state 
and  in  other  states,  and  that,  unless  some- 
one is  employed  to  make  diligent  search 
for  such  property,  the  taxes  tnereon  will 
be  wholly  lost  Appellant  excepted  to  so 
much  of  the  answer  as  set  up  the  intention 
of  the  supervisor  of  assessments  to  ap- 
point Manlove,  his  deputy,  and  of  the  coun- 
ty board  to  approve  the  appointment  ana 
fix  the  salary  the  same  aa  it  was  fixed  in 
the  contract,  and  the  court  sustained  the 
exception.  The  case  was  heard  at  the  Sep- 
tember term,  1904,  on  the  bill  and  answer, 
and  a  decree  was  entered  perpetually  en- 
joining the  execution  of  the  contract,  .-in 
appeal  was  prosecuted  to  the  appellate 
court  for  the  second  district,  where  the 
decree  of  the  circuit  court  was  reversed, 
and  the  cause  remanded,  with  directions  to 
the  circuit  court  to  dissolve  the  injunction 
and  dismiss  the  bill.  From  the  judgment 
of  the  appellate  court,  this  appeal  is  prose- 
cuted, 

Messrs.  N.  F.  Anderson  and  Henry  Water- 
man, for  appellant: 

No  power  has  been  granted  to  counties, 
either  expressly  or  by  implication,  author- 
izing them  to  provide  means  for  the  listing 
of  property  for  taxation,  nor  is  the  con- 
tracting for  such  means  essential  to  the 
performance  of  any  power  vested  in,  or  of 
any  duty  enjoined  upon,  the  board. 

Gannaway  v.  McFall,  109  111.  App.  23; 
Grannie  v.  Blue  Earth  County,  81  Minn. 
55,  83  N.  W.  496;  Storey  v.  Murphy,  9 
N.  D.  116,  81  N.  W.  23;  House  v.  Los 
Angeles  County,  104  Cal.  73,  37  Pac.  796; 
Platte  County  v.  Gerrard,  12  Neb.  244,  11 
N.  W.  298. 

A  taxpaying  private  citizen  may  enjoin 
a  municipal  corporation  from  issuing  evi- 
dence of  an  illegal  debt. 

Wright  V.  Bishop,  88  111.  302;  Chestnut- 
wood  V.  Hood,  68  111.  132;  Springfield  v. 
Edwards,  84  111.  626;  2  Dill.  Mun.  Corp. 
4th  ed.  916;  Grannie  v.  Blue  Earth  Coun- 
ty, supra. 

Such  private  individual  may,  by  injunc- 
tion, restrain  the  "execution  of  the  illegal 
contract." 

Chicago  V.  Nichols,  177  111.  97,  62  N.  E. 
359;  Gannaway  v.  McFall,  supra;  Adams 
v.  Brenan,  177  111.  194,  42  L.R.A.  718,  69 
Am.  St.  Rep.  222,  62  N.  E.  314;  Holden 
V.  Alton,  179  111.  318,  63  N.  E.  656. 

Messrs.  Charles  E.  Stnrts  and  Searle  & 
Marshall  for  appellees. 

Ricks,   J.,    delivered   the    opinion  of  the 
court: 
The  appellees,   to  sustain  the  judgment 
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of  the  appellate  court,  question  the  right 
of  appellant,  as  a  private  citizen  and  tax- 
payer, to  prosecute  the  bill  in  question,  and, 
among  other  things,  urge  that,  because  ap- 
pellant stated  in  his  bill  that  he  was  not 
adTised  whetoer  there  was  property  tnat 
had  been  omitted  from  taxation,  therefore 
he  did  not  show  that  he  would  be  injured. 
We  have  no  doubt  of  the  right  of  a  pri- 
vate cicizen  and  taxpayer  to  enjoin  the  en- 
fore6ment  or  execution  of  a  voia  contract, 
made  by  a  county  or  any  municipality  in 
which  he  resides  and  pays  taxes,  that 
would  affect  the  righte  generally  of  the 
taxpayers.  Under  the  contract  in  question, 
there  remained  nothing  to  be  done  except 
that  appellee  Manlove  should  enter  upon 
the  performance  of  it,  and  when  be  per- 
formed in  whole  or  in  part  and  rendered 
an  aeocmnt  to  the  county  clerK,  the  latter 
18  directed  by  the  contract  and  order  of 
employment  to  issue  to  Manlove  an  order 
lor  the  payment  of  the  money.  The  con- 
tract did  not  contemplate  any  further  ac- 
tion by  the  county  board.  In  its  order 
of  employment,  the  county,  by  its  board  of 
saperviaors,  recited  that  a  public  necessity 
exiated  for  tae  employment  of  experienced 
and  competent  persons  to  make  diligent 
aeardi  for  omitted,  unassessed,  taxable 
property.  We  do  not  feel  it  necessary  to 
enter  into  a  further  discussion  of  this 
phaee  of  the  case,  as,  if  we  shall  concfude 
tnat  this  contract  was  void,  then  we  are 
not  uncertain  as  to  appellant's  right  ii) 
maintain  his  bill,  or  tne  sumciency  of  the 
allegation B  tiiereof. 

We  quite  agree  with  appellees  that  the 
correct  rule  as  to  the  powers  of  a  county 
is  announced  in  Wheeler  v.  Wayne  Countv, 
132  111.  599,  24  N.  E.  625,  where  it  is  thus 
stated  (page  604  of  132  111.,  page  626  of 
'24  N.  £.) :  ''Counties  can  only  exercise 
saeh  powers,  first,  as  are  granted  by  ex- 
prem  words;  second,  those  necessarily  or 
tairly  implied  in,  or  incident  to,  the  pow- 
ars  expressed;  and,  third,  those  essential 
to  the  declared  objects  and  purposes  of  the 
(«>rporation,  not  simply  convenient,  but  in- 
dispensable. ...  Of  every  municipal 
corporation  the  charter  or  statute  by  which 
it  is  created  is  its  organic  act.  Xeither 
the  cori)oration  nor  its  officers  can  do  any 
act,  or  make  any  contract,  or  incur  any 
liability,  not  authorized  thereby."  The 
powers  and  duties  of  counties  and  county 
boards  are  declared  and  found  in  §9  22-26 
chap.  34,  Hurd's  Rev.  Stat.  1903.  There 
a  county  is  declared  to  be  a  body  corporate, 
and  that  the  powers  of  the  county  as  a 
body  corporate  shall  be  exercised  by  ^.le 
board  of  supervisors.  By  paragraph  3  of 
I  24  it  is  provided  that  counties  sliail  have 
power  "to  make  all  contracts  and  do  all 
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other  acts  in  relation  to  the  property  and 
concerns  of  tne  county,  necessary  to  tlie 
exercise  of  its  corporate  powers."  By  par- 
agraph 2  of  §  25  it  is  provided  that  county 
boards  shall  have  power  ''to  manage  the 
county  funds  and  county  business,  except 
as  otherwise  specifically  provideu,"  and  by 
paragraph  3,  ''to  examine  and  settle  all 
accounts  against  the  county,  and  all  ac- 
counts concerning  the  receipts  and  expendi- 
tures of  the  county."  These  powers  are 
pointed  out  and  relied  upon  by  appellees  as 
authority  for  a  county  entering  into  the 
contract  here  complained  of.  It  has  not 
been  pointed  out,  nor  do  we  think  it  can 
be,  that  the  assessment  of  property  for 
taxation,  either  omitted  or  otherwise,  is 
the  business  or  concern  of  a  county,  as 
such.  In  counties  under  townsmp  organi- 
zation, the  primary  assessment  is  made  by 
the  local  assessors  elected  by  the  people 
of  the  township.  Their  work  is  supervised 
by  the  county  treasurer,  who  by  law  U 
made  supervisor  of  assessments.  When  the 
books  are  returned  by  the  local  assessors, 
they  pass  into  the  hands  of  the  board  of 
review,  which  in  counties  of  the  kind  and 
class  of  Henry  consists  of  the  chairman  of 
the  board  of  supervisors  and  two  citizens 
of  the  county,  to  be  appointed  by  the  coun- 
ty judge.  The  duties  of  the  board  of  re- 
view are  prescribed  by  statute,  and  tne 
first  duty  enjoined  upon  the  board  is  to 
"assess  all  property  subject  to  assessment 
which  shall  not  have  been  assessed  by  tiie 
assessors."  Hurd's  Rev.  Stat.  1903,  cbap. 
120,  II  329.  That  provision  has  been  ex- 
amined and  passed  upon  by  this  court,  and 
we  have  held  that  since  the  act  of  189S  the 
power  to  list  and  aHsess  omitted  property 
is  confined  by  law  exclusively  to  the  board 
of  review.  People  ex  rel.  Patton  v.  Sel- 
lars,  179  111.  170,  63  N.  E.  645.  When  the 
board  of  review  has  finished  ics  work,  the 
books  are  returned  to  the  county  clerk, 
who  extends  the  taxes,  and  the  only  au- 
thority vested  in  the  county  board  is  to 
levy  taxes  for  county  purposes,  based  on 
the  assessment  already  made,  and  super- 
vise the  levies  made  by  certain  inferior 
bodies,  and  order  the  same  extend^  on  the 
tax  books  against  the  assessment.  It  has 
not  evon  been  suggested  that  the  selection 
of  the  chairman  of  the  county  board  and 
his  designation  as  a  member  of  the  board 
of  review  by  the  legislature  did  in  the 
most  remote  degree  give  tue  board  of  super- 
visors auviiority  over  the  matter  of  assess- 
ments; and  his  selection  was  no  recogni- 
tion of  the  authority  of  the  board  of  super- 
visors over  such  matters.  The  broad  (on- 
tention  is  that  the  matter  of  taxation  is  a 
county  concern,  and  in  that  connection,  it 
is  pointed  out  that  §  33  of  chapter  34  prc^- 
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\idef;  that  "it  shall  be  the  duty  of  the 
county  boards  of  each  of  the  counties  of 
this  state  to  take  and  order  suitable  and 
proper  measures  for  the  prosecuting  and 
defending  of  all  suits  to  be  brought  by  or 
against  their  respective  counties,  and  all 
suits  wiiich  it  may  become  necessary  to 
prosecute  or  defend  to  enforce  the  collec- 
tion of  all  taxes  charged  on  the  state  as- 
sessment." The  last  provision  of  that  sec- 
tion would  seem  to  refute,  rather  tnan 
support,  the  contention  of  appellees.  If  it 
can  have  any  significance,  it  is  a  clear 
recognition,  if  not  declaration,  on  the  part 
of  the  legislature  that  tne  county  is  not 
concerned  in  the  matter  of  taxes  until  they 
are  charged  on  the  state  assessment.  It 
will  readily  be  conceded  tnat  there  is  a 
wide  distinction  between  taxes  charged  on 
an  assessment,  and  the  making. of  an  aa- 
.sesement  itself;  and,  while  it  Is  true  that 
unpaid  taxes  are  an  asset  of  the  county,  the 
taxes  that  are  to  arise  upon  an  assessment 
not  made  cannot  be  said  to  be  an  asset  of  any 
sort,  and,  unless  it  can  be  said  that  the  mat- 
ter of  assessment  is  a  concern  of  the  county, 
it  is  manifest  that  the  contract  under  con- 
sideration cannot  be  sustained. 

It  is  conceded  by  the  nppellee»  that  the 
question  now  under  consideration  has  not 
before  been  passed  upon  by  this  court,  and 
Gillett  V.  Logan  County,  07  ill.  256; 
Franklin  County  v.  Layman,  145  111.  138, 
33  N.  E.  1004;  Ottawa  Gaslight  &  Coke  Co. 
V.  People,  138  111.  336,  27  N.  E.  924,  and 
Barnard  v.  Sangamon  County,  190  111.  116, 
60  N.  E.  109, — are  cited  and  relied  upon 
by  appellees  as  being  analogous  to  the  case 
before  us.  We  are  unable  to  say  that  any 
of  them  have  any  application.  The  power 
to  sue  and  be  sued  is  conferred  upon  coun- 
ties, and  Gillett  v.  Logan  County,  supra, 
simply  holds  that  a  county  may  employ 
counsel  to  procure  evidence  in  defense  of  a 
contemplated  suit  against  the  county  in 
relation  to  its  bonds.  Franklin  County 
v.  Layman,  supra,  sustains  tlie  employment 
of  counsel  in  a  case  involving  the  validity 
of  the  bonds  of  the  county.  The  action 
against  the  Ottawa  Gaslight  company  was 
to  collect  a  delinquent  tax  that  had  been 
charged  on  an  assessment,  and  Barnard 
V.  Sangamon  County,  supra,  simply  in* 
volves  the  authority  of  the  board  to  fur- 
nish books  and  blanks  to  the  county  clerk's 
office  under  paragraph  3,  §  2().  chap.  34, 
Kurd's  Rev.  Stat.  1903,  above  referred  ta 
In  fact,  each  of  these  cses  has  its  founda- 
tion in  tlie  powers  expressly  granted  by  tue 
statute. 

Appellees  cite  four  cases  from  Indiana 
which  do,  in  a  general  way,  sustain  their 
contention.  The  oases  so  relied  upon  an* 
Fleener  v.  Litsey,  30  Ind.  App.  399,  68  N. 
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E.  82;  Grarrigus  v,  Howard  County,  157 
Ind.  103,  60  N.  E.  948;  Richmond  v.'  Dick 
inaon,  155  Ind.  345,  58  N.  E.  260,  an4 
WajTie  County  v.  Dickinson,  153  Ind.  «?*:£, 
53  N.  E.  929.  These  cases  arise  upon  a 
peculiar  statute  of  that  state  which  read»; 
"The  board  of  commissioners  shall,  unles-i 
in  cases  of  indispensable  public  necessity 
to  be  found  and  entered  of  record  as  part 
of  its  orders,  make  no  allowance  not 
specifically  required  by  law  to  any  ooUnty. 
auditor,  dork,  assessor,  shend',  or  treas- 
urer, either  uirectly  or  indirectly,  or  to 
any  clerk,  deputy,  bailiff,  or  any  employee 
of  such  officer;  nor  shall  they,  except  in 
cases  above  provided,  employ  any  person  to 
perform  any  duty  required  by  law  of  any 
officer  or  for  any  duty  to  be  paid  by  com- 
mission or  •  percentage.  ...  If  it  be 
found  necessary,  and  so  entered  of  record, 
to  employ  any  person  to  renaer  any  serv- 
ice, as  contemplated  in  this  section,  as  a 
public  necessity,  the  contract  for  such  em- 
ployment shall  be  spread  of  record  in  said 
court,  and  tor  such  service  rendered  the 
claimant  shall  file  his  account  in  said  court 
ten  days  before  the  beginning  of  the  term, 
and  any  taxpayer  shall  have  the  right  to 
contest  the  claim."  Under  this  statute,  the 
commissioners  of  Park  county  employed 
Fleener  and  another,  and  made  a  contract 
somewhat  similar  to  the  one  before  us. 
When  the  bill  was  presented  for  the  serv- 
ices, Litsey,  ad  a  taxpayer,  objected.  The 
court  held  that  the  duty  to  search  for  omit- 
ted property  was  not  cast  upon  any  officer, 
and  that  under  the  provisions  of  the  above 
statute  the  county  commissioners  were  au- 
thorized to  employ  a  person  by  making  the 
declaration  of  record  that  an  indispensable 
public  necessity  required  it.  The  Fleener 
Case,  the  Garrigus  Case  and  Wayne  Coun- 
ty V.  Dickinson  are  eacn  predicated  upon 
that  statute.  Richmond  v.  DicKinson  holds 
that,  under  the  law  relating  to  the  powers 
of  cities  and  villages,  the  city  of  Rich- 
mond had  power  to  make  a  similar  con- 
tract for  a  similar  purpose.  This  last  case 
illustrates  what  seems  to  us  a  very  serious 
objection  to  admitting  the  contention  of 
appellees  in  the  present  case,  xnere  is 
just  as  much  authority  imder  our  law  for 
every  city,  school  district,  township,  and 
other  minor  municipality  in  a  county  to 
employ  a  **wix  ferret,"  as  those  persons  wno 
engage  in  that  business  are  termed,  as 
tnere  is  for  a  county  to  do  so;  and  Indiana 
has  practically  gone  to  that  extent.  It  is 
sufficient  to  say  that  we  have  read  the  In- 
diana cases,  and  do  not  agree  with  the  rea- 
soning further  than  as  it  is  applied  to  ine 
powers  under  their  statute,  and  that  the 
case  is  wholly  inapplicable  to  the  case  be- 
fore us.     In  this  state,  by  our  statute,  the 
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board  of  review  is  expressly  and  by  manda- 
toiy  language  required  to  assess  property 
that  has  not  been  assessed  by  the  local 
assessors.  We  have  held  in  People  ex  rel. 
Patton  V.  Sellars,  supra,  the  language  there 
used  refers  to  and  means  omitted  property^ 
lind  that  the  duty  to  assess  such  property 
is  cast  upon  the  board  of  review,  and  that 
local  or  township  asseHsors  no  longer  liave 
that  authority.  Appellee  Smith  was  the 
c-ounty  treasurer,  and,  as  such,  was  the 
supervisor  of  assessments  of  the  county; 
but  his  supervision  was  wholly  confined  to 
the  township  assessors.  He  had  no  super- 
vision over  the  board  of  review,  and  so 
much  of  the  answer  as  stated  tliat  it  was 
his  intention  to  appoint  appellee  Manlove 
his  deputy,  and  the  intention  of  the  county 
board  to  confirm  the  appointment,  and  fix 
the  salary  as  agreed  upon  in  the  contract 
here  in  controversy,  was  properly  stricken, 
because  as  supervisor  of  assessments  SCnith 
had  nothing  to  do  with  the  question  of 
omitted  property,  nor  could  anyone  acting 
as  his  deputy  be  given  greater  power  or 
authority  than  had  the  chief  officer,  the 
supervisor. 

We  do  not  yield  our  consent  to  the  prop- 
osition or  contention  that  no  officer  or  body 
of  officers  is  charged  with  the  duty  of  hunt- 
ing and  assessing  omitted  property,  but 
take  the  view  that  that  duty  is  cast  upon 
the  board  of  review ;  and,  if  its  members  re- 
fuse to  perform  it,  they  could  be  compelled 
to  do  so  by  action  at  law,  and  would  be 
guilty  of  misfeasance  in  office  if  thpy  had 
knowledge  and  failed  to  do  so.  The  statute 
having  designated  the  proper  officers  for  the 
discharge  of  this  duty,  and  having  charged 
them  therewith,  and  provided  for  the  com- 
pensation they  shall  receive,  we  do  not 
think  the  county,  in  the  absence  of  any 
specific  grant,  had  power  to  enter  into  the 
contract  with  Manlove.  If  it  should  be  con- 
ceded that  the  statute  does  not  require  the 
board  of  review  to  hunt  for  and  endeavor 
to  discover  secreted  omitted  property  for 
taxation,  we  would  still  adhere  to  our  posi- 
tion that  the  county,  in  the  absence  of  a 
grant  of  power  to  do  so,  would  have  no 
authority  to  make  the  contract  in  question. 
Such  situation  might  well  l)e  deplored,  and 
the  necessity  be  apparent  for  a  law  char- 
ging some  person  or  persons  specifically  with 
the  duty,  or  authorizing  the  county  board  or 
dome  competent  authority  to  employ  persons 
capable  of  such  work;  but,  if  such  shouia 
be  the  case,  it  would  be  a  suitable  matter 
to  call  to  the  attention  of  the  legislative 
department^  and  cannot  be  reached  by  the 
unauthorized  action  of  oounty  boards  or 
other  local  governmental  bodies,  who  have 
no  such  powers  granted  them.  This  ques- 
tion has  been  before  the  courts  of  Minne- 
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sota  (Qrannis  v.  Blue  Earth  County,  81 
Minn.  66,  83  \.  W.  495),  North  Dakota 
(Storey  v.  Murphy,  9  N.  D.  116,  81  N.  W. 
23),  California  (House  v.  Lob  Angeles 
County,  104  Cal.  73,  37  Pac.  796),  and  Ne- 
braska (Platte  County  v.  Gerrard,  12  Neb. 
244,  UN.  W.  298)  ;  and  in  each  instance 
the  court  has  held  against  the  power  of 
a  county  board  or  county  commissioners 
to  make  such  a  contract.  We  regard  the 
case  of  Grannis  v.  Blue  Earth  County,  su- 
pra, as  being  on  all-fours  with  the  case  at 
bar,  for  the  reason  that  the  language  of 
the  statute  of  Minnesota  giving  power  to 
the  board  of  commissioners  seems  to  be 
identical  with  the  language  of  our  statute 
granting  powers  to  tne  board  of  supervis- 
ors, viz.,  "to  make  an  contracts  and  do  ail 
other  acts  in  relation  to  the  property  and 
concerns  of  tne  oounty  necessary  to  its  cor- 
porate powers."  That  section  was  invoked 
there  lis  here,  and  held  to  have  no  applica- 
tion. In  that  case,  after  announcing  the 
principle  that  counties  can  only  exercise 
such  powers  as  are  expressly  granted  them 
by  the  legislature,  or  fairly  implied  as  nec- 
essary to  the  exercise  of  the  powers  ex- 
pressly granted,  the  court  proceeds  (page 
58,  81  Minn.,  and  page  498,  83  N.  W.)  :  "The 
power  of  taxation  belongs  exclusively  to 
the  state.  And  with  respect  to  the  levy, 
assessment,  and  collection  of  taxes,  coun- 
ties, as  such,  or  their  agents,  the  board  of 
commissioners,  have  no  authority  whatever. 
The  legislature  has  provided  officers  whose 
duty  it  is  to  levy  all  taxes,  officers  to  cause 
all  property  to  be  properly  assessed  and 
placed  upon  the  tax  rolls,  and  officers  for 
the  collection  of  such  taxes.  The  county 
commissioners,  as  agents  and  officers  of 
the  county,  have  no  authority  or  control 
over  any  of  those  officials  with  respect  to 
the  performance  of  their  duties.  They  act 
independently  of  such  commissioners,  and 
are  responsible  to  the  state  for  the  faith- 
ful discharge  of  their  duties.  It  is  true 
that  a  county  is  interested  and  concerned 
in  the  matter  of  the  collection  of  taxes. 
Its  revenues  are  chiefly  derived  therefrom, 
and  it  is  important  to  it,  and  to  the  state 
as  well,  that  all  property  properly  taxable 
pay  its  just  share  and  proportion  of  the 
public  burdens.  But  the  county  is  not 
charged  with  the  duty  of  seeing  to  it  that 
all  sucli  property  is  assessed  and  placed  up- 
on the  tax  rolls.  Other  officials,  acting 
independently  of  the  county,  are  charged 
with  the  performance  of  such  duties,,  and 
They  alone  are  responsible  therefor.  The 
matter  of  unearthing  and  aiscovering  prop- 
erty which  has  escaped  taxation  is  not  only 
not  necessary  to  the  exercis?  of  the  corpo- 
rate powers  of  a  county,  but  is  beyond  its 
express  or  implied  authority.    The  doctrine 
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of  ultra  vires  is  held  and  applied  more 
strictly  to  the  acts  of  municipal  bodies 
than  to  a  private  corporation." 

We  think  the  decree  of  the  Circuit  Court 
was  right,  and  that  the  Appellate  Court 
erred  in  reversing  it.  The  judgment  of 
the  Appellate  Court  is  reversed,  and  the 
deeree  of  the  Circuiw  Court  is  affirmed. 

Bstition   for   rehearing  denied. 


PENNSYLVANIA  SUPREME  COXTRT. 
SARAH  HANNA,  Appt, 

V. 

PHILADELPHIA  Si  READING  RAILWAY 
COMPANY. 

(213  Pa.  157,  62  Atl.  643.) 

Negligent  death— presumption. 

1.  One  killed  at  a  railroad  crossing, 
and  seen  to  have  used  due  care  in  looking 
for  trains   as   he   approached   the  crossing 


until  he  passed  beyond  the  sight  of  witness- 
es, is  presumed  to  have  done  his  duty,  and 
not  to  have  been  guilty  of  contributory  neg- 
ligence at  the  point  of  crossing. 
Crossing  accident — ^presumption  of  care. 

2.  A  railroad  company  is,  in  the  ab- 
sence of  evidence,  presumed  to  have  done 
its  duty  in  approaching  a  street  crossing: 
and  no  recovery  can  be  had  for  the  death 
of  a  person  killed  at  the  crossing,  until 
this  presumption  has  been  overcome. 

(January  2,    1906.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  5,  for 
Pniladelphia  County  granting  a  nonsuit  in 
an  action  brought  to  recover  damages  for 
the  alleged  negligent  killing  of  plaintiffs 
intestate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  M.  Cody,  for  appellant: 

The  presumption  of  law  is  that  decedent 
stopped,  looked,  and  listened. 

Lehigh  Valley  R.  Co.  v.  Hall,  61  Pa.  361; 
Pennsylvania  R.  Co.  v.  Weber,  76  Pa.  157> 


Case  Note.— The  rule  that  one  killed  at 
a  railroad  crossing  will,  in  the  absence  of 
evidence  as  to  his  conduct,  or  of  circum- 
stances from  which  a  contrary  inference  is 
to  be  drawn,  be  presumed  to  have  performed 
liis  duty,  including  the  specific  duty  to  look 
and  listen  for  approaching  trains,  and  there- 
fore to  have  been  free  from  contributory 
negligence,  has  been  frequently  declared  and 
applied  by  the  courts.  See  Northern  P.  Co. 
V.  Freeman,  174  U.  S.  379,  43  L.  ed.  1014, 
19  Sup.  Ct.  Rep.  763;  Texas  &  P.  R.  Co.  v. 
Gentrj',  163  U.  S.  353,  356,  41  L.  ed.  186, 
189,  16  Sup.  Ct.  Rep.  1104;  Baltimore  & 
P.  R.  Co.  V.  Landrigan,  191  U.  8.  461,  48 
L.  ed.  262,  24  Sup.  Ct.  Rep.  137 ;  Choctaw, 
<).  A;  Q.  R.  Co.  V.  Raskins  (Ark.)  93  S. 
W.  757;  Wabash  R.  Co.  v.  De  Tar,  post,  352; 
Reed  v.  Queen  Anne's  R.  Co.  4  Penn.  (Del.) 
413,  67  Atl.  529;  Qolinvaux  v.  Burling- 
ton, C.  R.  &  N.  R.  Co.  125  Iowa,  652, 
101  N.  W.  465;  Cowen  v.  Merriman,  17 
App.  D.  C.  186;  Chicago,  R.  I.  A;  P.  R. 
Co.  V.  Hinds,  56  Kan.  758,  44  Pac.  993; 
Kansas  City-Leavenworth  R.  Co.  v.  Gal- 
lagher, 68  Kan.  424,  64  L.R.A.  344,  75  Pac. 
469;  Weller  v.  Chicago,  M.  &  St.  P.  R. 
Go.  120  Mo.  653,  23  S.  W.  1061,  25  S. 
W.  532,  164  Mo.  180,  198,  86  Am.  St.  Rep. 
592,  64  S.  W.  141;  Fugler  v.  Bothe,  43 
Mo.  App.  44;  McBride  v.  Northern  P.  R. 
Co.  19  Or.  64,  23  Pac.  814;  Mynning  v. 
Detroit,  L.  Si  N.  R.  Co.  64  Mich.  93,  8 
Am.  Ci.  Rep.  804,  31  N.  W.  147.  And 
coses  cited  m  the  opinion  in  Haitna  v. 
Philadelphia  &  R.  R.  Co. 

In  some  of  the  foregoing  cases  instruc- 
tions informing  the  jury  that  the  plaintiff 
was  entitled  to  such  presumption  were  ex- 
pressly approved,  and  it  is  probably  im- 
plied in  all  of  them  that,  in  submitting  the 
question  of  contributing  negligence  to  the 
jury,  the  plaintiff  should  be  given  the  bene- 
fit of  that  presumption.  It  will  be  observed 
U>.R.A.(N.8.) 


that  the  cases  next  cited,  however,  while 
holding  that  the  question  of  contributory 
negligence  on  the  part  of  the  deceased  may 
properly  be  submitted  to  the  jury,  even 
though  there  is  no  express  evidence  as  to 
his  conduct,  do  not,  expressly  at  least,  hold  , 
that  the  plaintiff  is  aided  by  an  affirmative 
presumption  that  the  deceased  exercised 
due  care. 

The  absence  of  any  fault  on  the  part  of 
deceased  may  be  inferred  from  the  circum- 
stances in  connection  with  the  ordinary 
habits,  conduct,  and  motives  of  men.  Thom- 
as V.  Delaware,  L.  &  W.  R.  Co.  19  Blatchf. 
633,  8  Fed.  729. 

In  Gay  v.  Winter,  34  Cal.  153,  the  court, 
while  conceding  that  the  burden  is  upon 
the  plaintiff,  in  an  action  to  recover  for 
the  death  of  a  person,  to  show  that  the 
deceased  was  not  guilty  of  contributory  neg- 
ligence, yet  said  that  it  did  not  follow  that 
he  must  prove  affirmatively  in  all  axse.^ 
that  the  deceased  exercised  ordinary'  care: 
but,  in  the  absence  of  any  direct  proof, 
the  jury  are  at  liberty  to  infer  ordinary 
care  and  diligence  on  the  part  of  the  de- 
ceased from  all  the  circumstances  of  the 
case, — his  character  and  habits  and  the 
natural  instinct  of  self-preservation. 

The  court,  in  Waldron  v.  Boston  &  M.  • 
R.  Co.  71  N.  H.  362,  62  Atl.  443,  thus 
discusses  the  question:  Plaintiff  in  an  ac- 
tion to  recover  for  the  death  of  a  person 
killed  at  a  railroad  cossing  is  bound  to 
prove  by  competent  evidence  that  the  de- 
ceased was  not  himself  guilty  of  negligence 
?iroximately  contributing  to  his  injury.  The 
act  alone  that  the  injury  occurred  is  not 
sufficient  evidence  of  his  care  or  freedom 
from  negligence.  When  there  is  no  di- 
rect evidence  bearing  upon  the  question 
of  the  care  exercised  by  the  deceased, 
and  all  that  is  known  in  reference  to  it 
is   the   fact   that  he   was   killed   while   at- 
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18  Am.  Rep.  407;  Sehmo  7.  Pennsylvania 
R.  Co.  107  Pa.  8,  52  Air.  Hep.  468;  Weiss  v. 
Pennsylvania  R.  Co.  70  Pa.  387 ;  Pennsylva- 
nia R.  Co.  V.  Weiss,  87  Pa.  447 ;  Reading  & 
C.  R.  Co.  V.  Ritchie,  102  Pa.  425;  Longe- 
nedcer  v.  Pennsylvania  R.  Co.  105  Pa.  328; 
Haverstiek  y.  Pennsylvania  R.  Co.  171  Pa. 
101,  32  Ail.  1128;  Roberts  v.  Delaware  & 
H.  C^nal  Co.  177  Pa.  183,  36  AU.  723;  Crom- 
ley  ▼.  Pennsylvania  R.  Co.  208  Pa.  446^  57 
AU.  832;  McGill  v.  Pittsburgn  ft  W.  R.  Co. 
152  Pa.  331,  25  Atl.  540. 

Mr.  Gavin  W.  Hart,  for  appellee: 

If  one  approaches  a  railroad  in  a  vehicle, 
ana  cannot,  from  his  seat  in  it,  have  a  view 
of  the  tracks,  he  must  get  down  from  it  and 
walk  to  where  he  can. 

Kinter  v.  Pennsylvania  R.  Co.  204  Pa.  499, 
93  Am.  St.  Rep.  795,  54  Atl.  276. 

Decedent  in  this  case  stopped  at  a  point 
where  looking  could  not  be  of  any  avail. 

Central  R.  Co.  v.  Feller,  84  Pa.  226; 
Kinter  v.  Pennsylvania  R.  Co.  204  Pa.  497, 
93  Am.  St.  Rep.  795,  54  Atl.  276. 


Elkin,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  trespass  to  recover 
damages  for  the  death  of  the  plaintiff's  hus- 
band, who  was  struck  and  killed  by  a  train 
of  the  defendant  company  at  a  grade  cross- 
ing. At  the  place  of  the  accident  the  rail- 
road tracks  run  approximately  north  and 
south,  a  short  distance  west  of,  and  parallel 
with,  the  Schuylkill  river.  Between  the 
river  and  railroad  is  a  public  road,  also  run- 
ning north  and  south,  on  which  the  deceased 
was  driving.  An  ice  house  739  feet,  and  a 
battery  wall  363  feet,  both  south  of  the 
crossing,  are  located  between  the  public  road 
and  railroad.  From  the  battery  wall  there 
is  a  down  grade  until  the  road  reaches  the 
bridge  which  crosses  a  small  stream  109  feet 
south  of  the  crossing.  The  road  at  the  bridge 
is  12  feet  below  the  level  of  the  railroad 
tracks.  There  are  five  tracks  at  the  cross- 
ing. The  deceased  was  driving  a  team  north 
on  this  road.  At  the  ice  house  he  stopped  his 
team  and  looked  for  trains.  He  again 
stopped   at  the   battery   wall,   got  off  his 


tempting  to  cross  a  railroad  track  in  front 
of  an  approaching  train,  the  natural  or  in- 
stinctive disposition  of  men  in  general  to 
avoid  fatal  injuries  under  such  circum- 
stances has  been  held  to  be  evidence  tend- 
ing to  show  that  the  deceased  did  not 
carelessly  and  without  due  regard  for  his 
own  safety  expose  himself  to  the  inevitable 
fatality  resulting  from  a  collision  with  a 
awifUjr  moving  locomotive.  When,  how- 
ever, it  is  known  what  the  deceased  did  or 
omitted  to  do  for  his  protection,  evidence 
derived  from  the  instinct,  which  most  men 
possess,  of  securing  their  own  safety  in 
crossing  a  railroad  track,  could  not  be 
used  tQ  prove  that  he  used  the  «ame  de- 
gree or  kind  of  care.  Its  only  office  would 
be  to  furnish  a  test  by  which  to  deter- 
mine the  reasonableness  of. his  own  acts, — 
not  to  contradict  them  or  to  minimize  their 
importance. 

In  Tolman  v.  Syracuse,  B.  &  N.  Y.  R. 
Co.  98  N.  Y.  202,  50  Am.  Rep.  649,  the 
court  said:  The  burden  of  establishing 
affirmatively  freedom  from  contributory  neg- 
ligence on  the  part  of  the  deceased  may  be 
iiuccessfully  borne  though  there  were  no  eye- 
witnesses of  the  accident,  and  even  though 
ita  precise  cause  and  manner  of  occurrence 
are  unknown.  If  in  such  case  the  surround- 
ing facts  and  circumstances  reasonably  in- 
dicate, or  tend  to  establish,  that  the  acci- 
dent might  have  occurred  without  negli- 
gence of  the  deceased,  that  inference  oe- 
oomes  possible,  in  addition  to  that  which 
involves  a  careless  or  wilful  disregard  of 
personal  safety;  and  so  a  question  of  fact 
may  arise,  to  be  solved  by  a  jury,  and  re- 
'  quire  a  choice  between  possible,  but  diver- 
gent, inferences.  If,  upon  the  other  hand, 
those  facts  and  circumstances,  coupled 
with  the  occurrence  of  the  accident,  do 
not  indicate,  or  tend  to  establish,  the  exist- 
«*nce  of  some  cause  or  occasion  of  the  lat- 
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ter  which  is  consistent  with  the  exercise 
of  proper  prudence  and  care,  then  the  in- 
ference of  n^ligence  is  the  only  one  left  to 
be  drawn,  and  the  burden  resting  upon  the 
plaintiff  is  not  successfully  borne,  and  a 
nonsuit  for  that  reason  becomes  inevitable. 

In  a  case  where  death  ensues  as  a  re- 
sult of  a  collision  at  a  railroad  crossing, 
and  where  there  is  no  eyewitness  of  the 
occurrence,  there  is  a  relaxation  of  the  rule 
requiring  strict  proof  that  the  decedent 
was  vigilant  and  observant  as  he  advanced 
toward  the  track.  The  regulation  exists 
in  its  integrity,  but  the  proof  presented 
may  be  inferential, — ^may  be  aependent 
upon  circumstances  and  still  be  adequate 
to  satisfy  the  court  of  the  absence  of  con- 
tributory negligence.  Pruey  v.  New  York 
C.  &  H.  R.  R.  Co.  41  App.  Div.  168,  58 
N.  Y.  Supp.  797,  Affirmed  in  166  N.  Y. 
616,  69  N.  E.  1129. 

The  fact  that  a  man  killed  on  a  railroad 
crossing  was  careful  and  sober,  and  had 
previously  exercised  due  care  in  passing 
over  the  same  crossing,  tends  to  repel  any 
inference  of  negligence  arising  from  the 
mere  fact  that  he  went  upon  the  track  when 
a  train  was  approaching.  Missouri  P.  R. 
Co.  V.  Moffatt.  60  Kan.  113,  72  Am.  St. 
Rep.   343,    55   Pac.   837. 

The  presumption  that  the  deceased  exer- 
cised due  care  does  not  apply,  or  is  repelled, 
where  his  conduct  at  the  time  of  the  acci- 
dent is  shown  by  the  evidence  in  the  case. 

The  presumption  that  a  person  killed  at 
a  railroad  crossing  exercised  due  care  does 
not  apply  where  his  conduct  from  the  time 
he  reached  the  danger  zone  until  he  was 
struck  is  covered  by  direct  evidence.  Golin- 
vaux  V.  Burlington,  C.  R.  A,  N.  R.  Co.  125 
Iowa,  652,   101  N.  W.  465. 

The  presumption  that  a  traveler  at  a 
railroad  crossing  exercised  due  care  is  in- 
applicable when  the  circumstances    of  the 
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wagon,  walked  around  his  horses,  then  stood 
on  the  wheel  of  his  wagon,  and  ooce  more 
looked  for  trains.  He  then  proceeded  on 
his  way  until  he  reached  the  bridge,  where 
he  stopped  and  looked  another  time.  He 
was  not  seen  by  anyone,  so  far  as  the  testi- 
mony discloses,  from  the  time  he  stopped 
at  the  bridge  until  he  was  struck  and 
killed  by  a  train  running  north  on  the 
third  track.  In  the  court  below  a  nonsuit 
was  granted;  the  learned  trial  judga  hold- 
ing that,  "if  the  deceased  had  looked  at  a 
proper  place  before  driving  upon  the  tracks, 
he  would  have  seen  the  train  approaching. 
As  his  view  of  the  tracks  was  obstructed 
by  the  coal  cars,  it  was  his  duty  to  alight 
from  the  wagon  and  lead  his  horses  to  a 
point  where  he  could  see.     If  he  had  done 


this,  he  would  have  seen  the  train.  He 
must,  therefore,  either  have  seen  the  train 
and  driven  directly  in  front  of  it,  or  he 
must  have  tried  to  cross  the  tracks  with- 
out looking.  In  either  case  he  yyns  negli- 
gent." 

The  question  therefore  arises  whether,  un- 
der the  testimony  offered  by  the  plaintiff,  it 
was  the  duty  of  the  court  to  hold^  as  a  mat- 
ter of  law,  that  the  deceased  was  guilty  of 
such  contributory  negligence  as  to  preclude 
a  recover}^  in  this  action.  The  evidence  does 
not  disclose  what  the  deceased  did  inune- 
diately  before  starting  over  the  crossing.  It 
does  show  that  he  had  stopped  and  looked 
at  the  ice  house,  again  at  the  battery  wall, 
and  still  again  at  the  bridge.  These  facts 
conclusively  show  that  he  had  exercised  the 


accident  are  detailed  by  eyewitnesses.  Reed 
V.  Queen  Anne's  R.  Co.  4  Penn.  (Del.)  413, 
57    Atl.   529. 

In  Reading  &  C.  R.  Co.  y.  Ritchie,  102 
Pa.  433,  it  was  held  ttiat  the  presumption 
that  the  deceased  exercised  due  care  was 
overcome  by  the  testimony  of  the  only  wit- 
ness who  saw  him  approach  the  track,  that 
he  first  saw  deceased  on  a  public  road  at 
a  distance  of  about  100  yards  from  the 
railroad,  moving  directly  towards  the  track, 
and  proceeding  without  stopping  imtil  the 
moment  of  the  accident,  when  he  could  no 
longer  see  him  on  account  of  the  cars  being 
higher  than  the  wagon. 

In  Mynning  v.  Detroit,  L.  &  N.  R.  Co. 
67  Mich.  677,  35  N.  W.  811,  the  court  said 
that  the  case  at  bar  was  not  one  where 
there  was  no  living  witness  of  the  accident, 
and  consequently  there  was  no  room  for  the 
presumption  arising  from  the  natural  in- 
stinct of  self-preservation,  that  deceased 
was  exercising  due  care  to  preserve  his  life 
or  person  from  injury. 

So,  the  presumption  of  the  exercise  of 
due  care  on  decedent's  part  is  repelled  if 
the  circumstances  are  such  that  he  must 
have  seen  the  train  if  he  had  looked,  or  have 
heard  it  if  he  had  listened,  in  time  to  have 
prevented  the  accident.  Wabash  R.  Co.  v. 
De  Tar,  post,  352;  Imes  v.  Chicago,  B. 
&  Q.  R.  Co.  105  111.  App.  37;  Crawford 
V.  Chicago  G.  W.  R.  Co.  109  Iowa,  433,  80 
N.  W.  519;-Malott  v.  Hawkins,  159  Ind. 
127,  63  N.  E.  308 ;  Southern  R.  Co.  v.  Davis, 
34  Ind.  App.  377,  72  N.  E.  1053;  Wilcox 
v.  Rome,  W.  &  0.  R.  Co.  39  N.  Y.  358,  100 
Am.  Dec.  440;  Mitchell  v.  New  York  C.  & 
H.  R.  R.  Co.  64  N.  Y.  655:  Haetsch  v. 
Chicago  &  N.  W.  R.  Co.  87  Wis.  304,  58 
N.  W.  393.  And  see  Carlson  v.  Chicago  & 
N.  W.  R.  Co.  post,  349,  and  cases  there  cited. 

Some  cases  have  not  only  denied  that 
there  is  a  presumption  in  favor  of  the 
exercise  of  due  care  on  tlie  part  of  the  de- 
ceased where  hio  conduct  does  not  appear 
from  the  evidence,  but  have  refused  even  to 
submit  the  question  of  contributory  negli- 
gence to  the  jury  in  such  a  case. 

Thus,  in  an  action  to  recover  for  the 
death  of  a  person  killed  at  a  railroad  cross- 
4L.R.A.(N.S.) 


ing  the  plaintiff,  in  order  to  recover,  must 
make  it  appear,  either  by  direct  evidence 
or  else  by  inferences  fairly  deducible  from 
the  facts  proved,  that  the  deceased  was 
free  from  contributory  negligence  on  his 
part;  and  when  the  circumstances  point  as 
much  to  the  n^ligence  of  the  deceased  as 
to  its  absence,  or  point  in  neither  direction, 
a  nonsuit  must  be  granted.  The  presump- 
tion that  a  person  exposed  to  danger  will 
exercise  care  and  prudence  in  regard  to  his 
own  safety  does  not  permit  the  inference 
to  be  drawn  that  he  exercised  due  care. 
McAulilTe  V.  New  Y'^ork  C.  &  H.  R.  R.  Co. 
85  App.  Div.   187,  83  N.  Y.  Supp.  200. 

In  Rodrian  v.  New  York,  N.  H.  &  H.  R. 
Co.  125  N.  Y.  526,  26  N.  E.  741,  the  court 
said:  "Whether  the  duty  [to  look  in  both 
directions  for  a  train]  imposed  ujwn  the 
traveler  has  been  discharged,  may  be,  and 
often  is,  a  question  involved  in  doubt.  The 
evidence  may  justify  opposing  inferences. 
In  such  case  the  question  is  for  the  jury. 
There  is  another  rule,  equally  well  es- 
tablished in  this  state,  that  the  plaintiff 
in  an  accident  case  assumes  the  burden  of 
showing  that  the  injury  occurred  without 
fault  on  the  part  of  the  person  injured, 
or  of  giving  evidence  from  which  the  jury 
may  infer  that  he  was  without  fault,  and 
that  his  act  did  not  contribute  to  the  cas- 
ualty. ...  In  case  of  a  death  accident 
at  a  railroad  crossing,  it  must  often  happen 
that  the  circumstances  immediately  pre- 
ceding it,  and  the  acts  and  conduct  of  the 
deceased,  are  left  in  great  obscurity.  But 
the  rules  of  law  governing  the  right  of 
recovery  are  the  same  as  in  other  cases, 
although  slighter  evidence  of  compliance 
with  the  duty  cast  upon  a  plaintiff  might 
be  deemed  sufficient  than  where  the  in- 
jured person  was  alive  and  competent  to 
testify."  In  this  case  it  was  held  error 
to  submit  the  case  to  the  jury  because  the 
plaintiff  failed  to  give  any  evidence  tending 
to  show,  or  from  which  the  jury  might  find,  • 
that  the  decedent  was  free  from  contribu- 
tory negligence,  or  exercised  due  care. 

The  burden  is  upon  the  plaintiff,  in  an 
action  to  recover  for  the  death  of  a  person 
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greatest  care  possible  under  the  circum- 
stamps  until  he  reached  the  bridge.  What 
he  did  after  leaving  the  bridge  is  only  a  mat- 
ter of  conjecture  or  inference.  Under  these 
circumstances,  he  is  entitled  by  the  settled 
rule  of  law  to  the  presumption  that  he  did 
his  duty,  and  this  presumption  can  only  be 
overcome  by  testimony  showing  that  he 
failed  to  obser^-e  the  precautions  required 
by  law.  Pennsylvania  R,  Co.  v.  Weber,  76 
Pa.  157,  18  Am.  Rep.  407;  Weiss  v.  Pennsyl- 
vania R-  Co.  79  Pa.  387;  Longene<»ker  v. 
Pennsylvania  R.  Co.  105  Pa.  328;  Schum  v. 
Pennsylvania  R.  Co.  107  Pa.  8,  52  Am.  Rep. 
468:  Croraley  v.  Pennsylvania  R.  Co.  208 
Pa.  445,  57  Atl.  832. 

The  learned  eounsel  for  appellee  admits 
the  force  and  effect  of  this  rule  as  applied 

killed  at  a  railroad  crossing,  to  show  aflirm- 
atively,  either  by  direct  evidence  or  the 
drift  of  the  surrounding  circumstances,  that 
the  deceased  was  himself  without  faulty  and 
approached  the  crossing  with  prudence  and 
care  and  with  senses  alert  to  tlie  possibility 
of  approaching  danger.  Tolman  v.  Syr- 
acuse, B.  &  N.  Y.  R.  Co.  98  N.  Y.  202. 
50  Am.  Rep.  649. 

But  in  Smodis  v.  Brooklyn  &  R.  B.  R.  Co. 
88  X.  Y.  19,  the  court,  in  reply  to  the 
argument  that,  as  no  witness  testified  that 
the  intestate  looked  to  see  or  listened  to 
hear  if  the  defendant's  train  was  approach- 
ing, it  must  be  assumed  that  he  did  not, 
and  that  such  omission  was  negligence  on 
his  part,  said  that  it  knew  of  no  such  rule : 
that,  while  it  is  true  that  a  traveler,  on 
approaching  a  railroad  crossing,  ia  bound 
to  look  for  an  approaching  train  before  he 
undertakes  to  cross,  it  is  only  wliere  it 
appears  from  the  evidence  that  he  might 
have  seen  if  ho  looked,  or  might  have  heard 
if  he  listened,  that  a  jury  is  authorized 
to  find  that  he  did  not  look  and  did  not 
listen. 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Appell, 
103  111.  App.  185.  the  court  approved  of 
an  instruction  that  the  burden  was  upon 
the  plaintiff  to  prove  by  the  greater  weight 
of  evidence,  not  only  the  negligence  of  de- 
fendant, but  also  that  the  deceased  was 
free  from  negligence  which  contributed  to 
the  collision. 

In  an  action  for  the  death  of  a  person 
killed  at  a  railroad  crossing  it  must  appear, 
either  directly  or  circumstantially,  that  he 
was  free  from  contributory  fault:  and  there 
is  no  presumption  to  that  effect  in  the  ab- 
sence of  evidence  as  to  the  circum^tances. 
Indiana,  B.  &  W.  R.  Co.  v.  Greene,  100 
Ind.  279,  55  Am.  Rep.  736,  6  M.  E.  603. 
In  this  case  the  court  said  thiit  the  fact 
that  a  person  traveling  on  a  highway 
comes  in  collision  with  a  train  on  a  rail- 
road crossing  is  of  itself  sufficient  to  sug- 
gest the  presumption  of  contributory  neg- 
ligence. 

But  an  instruction  that  the  law  presumes 
that  the  injuries  to  plaintiff's  decedent^  if 
4IJRJ^.(K.S.) 


to  the  present  case,  but  contends  that  the 
presumption  of  the  deceased  having  done 
his  duty  is  rebutted  by  the  testimony  offered 
by  the  plaintiff.  The  answer  to  this  position 
is  that  there  is  no  evidence  in  the  ca^c  show- 
ing what  the  deceased  did  immediately  be- 
fore going  on  the  crossing.  The  learned 
counsel  argues  that,  under  the  circum- 
stances, it  was  the  duty  of  the  deceased  to 
lead  his  horses  to  a  place  where  he  could  see 
the  approaching  train,  and,  if  he  had  been 
leading  his  horses,  he  could  and  would  have 
been  seen  by  Mrs.  Nippes.  This  does  not 
necessarily  follow.  In  the  first  place,  it  is 
doubtful  whether,  under  the  facts  proved 
and  circumstances  established,  the  court 
was  justified  in  holding,  as  a  matter  of 
law,  that  it  was  the  duty  of  the  deceased 


he  died  from  injuries  received  by  a  collision 
with  defendant's  engine  at  a  highway  and 
railroad  crossing,  were  brought  about  by 
his  own  negligence,  was  held  erroneous,  in 
view  of  the  Indiana  statute  placing  the  bur- 
den of  proving  contributory  negligence  upon 
the  defendant.  Nichols  v.  Baltimore  &  O. 
S.  W.  R.  Co.  33  Ind.  App.  229,  70  N.  E. 
183,  71  N.  E.  170. 

When  a  person  is  killed  at  a  railroad 
crossing,  and  no  neglect  of  duty  on  the 
part  of  the  defendant  is  shown,  such  as  nat- 
urally might  have  misled  him,  a  jury  is 
not  warranted  in  presuming  that  he  took 
the  necessary  precautions.  The  nature  of 
the  accident  in  some  cases  makes  it  improb- 
able, according  to  common  experience,  that 
negligence  on  the  p1aintiff*s  side  was  a 
contributing  power;  but  it  does  not  do  so 
in  the  case  at  bar.  Livermore  v.  Fitchburg 
R.  Co.  163  Mass.  132,  39  N.  E.  789.  The 
report  of  the  case  does  not  show  the  facts 
and  circumstances  attending  the  accident. 

In  State  v.  Maine  C.  R.  Co.  76  Me.  357, 
49  Am.  Rep.  622,  it  was  said  that  it  was 
settled  in  that  state  that  the  burden  is 
upon  the  plaintiff  to  show  due  care  upon 
the  part  of  the  person  killed  or  injured, 
at  the  time  of  the  accident.  It  was  further 
held  in  this  case  that  the  fact  that  one 
in  full  possession  of  his  faculties  under- 
took to  cross  a  railroad  track  at  the  very 
moment  a  train  of  cars  was  passing,  or 
when  a  train  was  so  near  that  he  was  not 
only  liable  to  be,  but  was  in  fact,  struck  by 
it,  was  prima  facie  evidence  of  negligence. 

In  an  action  for  negligently  causing  the 
death  of  a  person  at  a  railroad  crossing 
the  plaintiff  has  the  burden  of  proving 
aflirmatively  due  care  on  the  part  of  the 
deceai^ed,  and  there  is  no  presnmption  that 
he  was  free  from  contributory  negligence, 
though  sometimes  the  circumstances  may  of 
themselves  show  that  he  was.  Day  v.  Bos- 
ton &  M.  R.  Co.  96  Me.  207,  90  Am.  St. 
Rep.  335,  52  Atl.  771.  In  this  case  it 
was  held  that  the  burden  resting  upon  the 
plaintiff  was  not  discharged  where  the 
evidence  showed  only  that  the  deceased,  who 
approached  the  railroad  crossing  with  a 
team,  stopped  momentarily  a  few  rods  from 
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"to  alight  from  the  wagon  and  lead  his 
horses  to  a  place  where  he  could  see." 
The  testimony  did  not  clearly  show  that 
the  view  of  the  deceased  was  so  obstructed 
as  to  require  him  to  alight;  nor  does 
it  show  just  what  position  of  danger  the 
deceased  was  in  as  the  train  approached, 
and  whether  he  exercised  such  care  as  was 
required  of  him  under  the  circumstances. 
But,  eyen  if  it  be  conceded  that  it 
was  his  duty  to  alight  and  lead  his  horses, 
in  the  absence  of  evidence  showing  that  he 
did  not  do  so,  the  presumption  is  that  he  did 
perform  whatever  duty  the  law  required  of 
him.  The  testimony  of  Mrs.  Nippes  is  not 
sufficient  to  overcome  mis  presumption.  In 
answer  to  questions  by  counsel  and  court, 
she  testified:  ''I  didn't  see  the  man."  At 
another  time  this  witness  said  she  did  not 
see  the  man  either  before  or  after  the  acci- 
dent. It  requires  a  degree  of  ingenuity,  not 
convincing  to  the  court,  to  support  the  con- 
tention that  the  negative  testimony  of  this 
witness  is  to  be  construed  into  affirmative 
testimony  showing  that  the  deceased  had 
failed  in  the  performance  of  a  legal  duty. 
The  witness  does  not  say  whether  deceased 
was  leading  his  horses^  or  walking  beside,  or 
sitting  upon,  his  wagon.  She  does  not  know 
where  he  was,  nor  has  any  other  witness  tes- 
tified to  the  whereabouts  of  the  deceased  at 
the  time  of  the  accident.  Certainly  such 
negative,  uncertain,  and  unconvincing  testi- 
mony as  this  cannot  be  held  to  overcome  the 
legal  presumption  in  his  favor.  On  the  oth- 
er hand,  the  presumption  that  the  deceased 
did  his  duty  before  going  on  the  tracks  is 
strengthened  by  his  course  of  action  on  his 
way  to  the  crossing.  Ue  stopped  three  times 
to  look  for  approaching  trains,  and  may  or 
may  not  have  stopped  a  fourth  time.    These 


facts,  added  to  the  legal  presumption  that  he 
exercised  due  care^  make  a  particularly 
strong  case  in  favor  of  the  plaintiff. 

It  is  earnestly  contended  that  this  case  is 
ruled  by  Kinter  v.  Pennsylvania  R.  Co.  204 
Pa.  497,  93  Am.  St.  Rep.  795,  54  Atl.  276. 
We  think  not.  In  that  case  it  was  held  to 
be  the  duty  of  Kinter  to  stop,  look,  and 
listen  at  a  place  where  he  could  see  the  ap- 
proaching train.  The  evidence  showed  that 
he  did  not  stop  at  such  a  point;  and,  it 
being  conceded  that  he  could  not  see  where 
he  did  stop,  it  was  for  the  court  to  say  that 
he  had  not  observed  the  rule  requiring  him 
to  look.  In  the  present  case  there  is  no 
evidence  to  show  that  the  deceased  did  not 
stop  at  a  place  where  he  could  see  the  ap- 
proaching train,  or  that  there  was  a  better 
place  of  view  where  he  should  have  stopped, 
or  that  he  failed  in  the  performance  of  any 
duty  required  of  him  by  law.  On  these 
vital  questions  the  evidence  discloses  noth- 
ing. The  legal  presumption,  in  the  absence 
of  evidence,  is,  that  he  did  stop  at  a  place 
where  he  could  see,  that  it  was  the  proper 
place  to  stop,  and  that  he  performed  his 
duty.  It  is  clear,  therefore,  that  the  rule 
in  that  case  is  not  applicable  to  the  one  at 
bar. 

The  question  of  defendant's  negligence  has 
not  been  raised  here,  nor  was  it  considered 
by  the  court  below.  When,  however^  the 
case  is  again  tried,  it  should  not  be  over- 
looked that  the  first  and  primary  question 
to  be  determined  is  the  n^ligence  of  the  de- 
fendant. The  contributory  negligence  of 
the  deceased  is  predicated  upon  and  pre- 
supposes the  negligence  of  the  defendant. 
If  the  testimony  does  not  show  negligence 
by  the  defendant,  there  can  be  no  recoveiy. 


the  crossing  and  then  immediately  drove 
upon  the  crossing,  there  being  no  evidence 
that  he,  at  that  or  any  other  time,  listened 
or  looked  either  way  for  approaching 
trains. 

It  it  apparent  from  the  foregoing  review 
of  the  authorities  that  there  is  considerable 
difference  of  opinion  upon  the  abstract 
question  whether  a  presumption  is  to  be  in- 
dulged in  favor  of  the  exercise  of  due  care 
by  deceased  where  his  conduct  is  not  shown 
iby  the  evidence,  and  the  circumstances  do 
not  repel  such  presumption.  The  difference 
of  opinion  is  doubtless  of  practical  impor- 
tance for  the  purposes  of  a  case  in  which 
it  appears  merely  that  a  person  was  killed 
at  a  crossing,  and  none  of  the  attendant 
circumstances  are  shown.  Cases  of  this 
kind,  however,  are  very  rarely,  if  ever,  pre- 
sented to  the  courts.  The  case  of  McAu- 
liffe  V.  New  York  C.  &  H.  R.  R,  Co.  85 
App.  Div.  187,  83  N.  Y.  8upp.  200,  perhaps 
approximates  as  closely  that  position  as 
any  of  the  reported  canes;  and  it  will  be 
-observed    that   in  that  case  the  denial   of 
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the  presumption  of  the  exercise  of  due 
care  by  the  deceased  operated  to  defeat  re- 
cover>'.  In  most  cases,  however,  additional 
circumstances  bearing  on  the  question  of 
contributory  negligence  will  appear,  even 
though  there  is  no  direct  testimony  of  eye- 
witnesses; and,  since  the  circumstances  may 
be  such  as  to  require  the  submission  of 
the  question  to  the  jury,  even  by  a  court 
which  formally  denies  the  existence  of  a 
presumption  in  favor  of  due  care,  or,  upon 
the  other  hand,  may  be  such  as  to  over- 
come the  presumption  and  requiie  the  with- 
drawal of  the  case  from  the  jury,  even  by 
a  court  which  in  general  admits  the  pre- 
sumption, the  difference  of  opinion  is  as 
a  rule  more  theoretical  than  practical. 

The  opinion  of  the  circuit  court  of  ap- 
peals in  Wabash  R.Co.v.De  Tar,  post,  352, 
contains  a  valuable  discussion  of  the  func- 
tion and  practical  efiect  of  this  presumption, 
and  especially  of  its  relation  to  the  Durden 
of  proof  with  respect  to  contributoiy  n^li- 
gence. 
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no  matter  how  free  from  negligence  the 
facts  show  the  deceased  to  be.  The  defend- 
ant is  entitled  to  the  benefit  of  the  presump- 
tion that  through  its  Sgents  and  employees 
it  did  its  duty  in  approaching  the  cross- 
ing. There  must  be  affirmative  evidence  to 
rebut  this  presumption,  else  there  can  be 
no  recovery.  If  the  case  stands  on  pre- 
sumptions alone,  no  evidence  having  been 
offered  either  as  to  the  defendant's  negli- 
gence or  the  contributory  n^ligence  of  the 
deceased,  the  presumptions  would  be  equal, 
and  the  action  to  recover  damages  could 
not  prevail.  The  burden  of  showing  negli- 
gence by  the  defendant  rests  on  the  plain- 
tiff, and  must  affirmatively  appear  from 
the  evidence.  It  is  true  there  is  some  evi- 
dence, negative  in  character,  of  the  failure 
to  blow  the  whistle  and  ring  the  bell  as 
the  train  approached  the  crossing.  Wheth- 
er this  evidence  is  sufficient  to  rebut  the  pre- 
sumption that  these  duties  were  performed 
is  a  question  not  raised  by  this  appeal,  and 
it  is  therefore  unnecessary  to  review  this 
hraoch  of  the  case. 

Judgment    reversed    and    a    procedendo 
awarded. 


Hllf NESOTA  SUPSEME  COUHT. 

ANDREW  CARLSON,  Admr.,  etc.,  of  Eric 
Pehrson,  Deceased,  Appt., 

V. 

CHICAGO    k    NORTHWESTERN    RAIL- 
WAY COMPANY. 


(^  Minn. 


106  N.  W.  655.) 


Sailroad-— crossing  accident— presumption. 

1.  In  an  action  to  recover  damages  for 
the  death  of  a  person,  caused  by  a  collision 
with  a  train  of  defendant  at  the  intersec- 
tion of  a  street  and  the  railroad  track, 
where  the  uncontradicted  evidence  conclu- 
sively shows  that  when  decedent  was  60 
feet  distant  from  the  railroad  track  a 
train  could  have  been  seen  at  a  distance  of 
2,500  feet  from  such  crossing,  and  where 
the  testimony  shows  that  the  deceased 
looked  and  listened  for  the  train  at  that 
point,  the  law  conclusively  presumes  either 
that  he  did  not  look  and  listen,  or  that 
if  he  did  look  and  listen,  or  both,  he  after- 
wards heedlessly  disregarded  the  knowledge 
thus  obtained,  and  negligently  went  into 
an  obvious  danger. 

Same— negligence  of  company— excuse  for 
plaintiff's  negligence. 

2.  Negligence  of  the  defendant's  em- 
ployees in  failing  to  whistle  or  ring  a  bell 
at  a  crossing  is  no  excuse  for  negligence  on 

Headnotes  Ay  Jaqoabd,  J. 


Pote. — See  note  to  preceding  case  on  ques- 
tion  as    to    presumption    of   care    on    the 
part  of  one  killed  at  a  railioad  crossing. 
4L.Rjk.(N.S.) 


the  part  of  the  person  about  to  cross  in 
failing  to  use  his  senses. 
Same — extra  train. 

3.  That  the  train  which  collided  was 
an  extra  did  not  relieve  either  party  to  the 
collision  from  the  duty  of  the  exercise  of 
care. 

Same — ^presumption— evidence  of  acts. 

4.  The  presumption  that  one  who  was 
killed  while  crossing  a  railway  track  looked 
and  listened  before  attempting  to  cross  it 
is  destroyed  where  the  plaintiff  introduces 
direct  and  affirmative  evidence  as  to  exact- 
ly what  occurred,  and  where  it  also  appears 
from  the  undisputed  evidence  that,  if  the 
deceased  had  looked  and  listened  before 
going  upon  the  crossing,  he  must  have  seen 
and  heard  the  train  approaching. 

(December  22,  1906.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Nicollet  County  de- 
nying a  motion  for  new  trial  after  verdict 
in  defendant's  favor  in  an  action  brought  to 
recover  damages  for  the  alleged  negligent 
killing  of  plaintiff's  intestate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Davis  &  Olsen  and  A.  A.  Stone, 
for  appellant: 

Deceased  might  rely  on  the  presumption 
that  the  defendant  would  perform  its  duty 
as  to  speed  and  signals. 

Newstrom  v.  St  Paul  k  D.  R.  Co.  61 
Minn.  78,  63  N.  W.  253;  Klotz  v.  Winona 
&  St.  P.  R.  Co.  68  Minn.  341,  71  N.  W. 
257;  Staal  v.  Grand  Rapids  k  I.  R.  Co.  67 
Mich.  239,  23  N.  W.  796;  Hendrickson  v. 
Great  Northern  R.  Co.  49  Minn.  245,  16 
L.  R.  A.  261,  32  Am.  St.  Rep.  540,  51  N. 
W.  1044. 

Failure  to  look  at  the  instant  of  attempt- 
ing to  cross  a  railroad  track  is  not  conclu- 
sive evidence  of  negligence. 

Shaber  v.  St.  Paul,  M.  k  M.  R.  Co.  28 
Minn.  103,  9  N.  W.  575;  Hendrickson  v. 
Great  Northern  R.  Co.  supra;  Thompson  v. 
New  York  C.  k  H.  R.  R.  Co.  110  N.  Y.  636, 
17  N.  E.  690;  Howard  v.  St.  Paul,  M.  k 
M.  R.  Co.  32  Minn.  214,  20  N.  W.  93: 
Steckus  V.  New  York  C.  k  H.  R.  R.  Co.  79 
N.  Y.  464;  Hicks  v.  New  York,  N.  H.  A;  H. 
R.  Co.  164  Mass.  424,  49  Am.  St.  Rep.  471, 
41  N.  E.  721;  Moore  v.  Chicago,  St.  P.  k 
K.  C.  R.  Co.  102  Iowa,  595,  71  N.  W.  569. 

If  the  belief  that  the  crossing  of  the  track 
might  be  safely  made  was  entertained  by 
the  dec:eased,  and  such  belief  was  a  reason- 
able one,  and  it  was  erroneous  only  because 
of  the  negligence  of  defendant  in  moving 
its  cars  without  notice,  warning,  or  signal, 
then  the  injured  party  was  not  negligent. 

Langhoff  v.  Milwaukee  k  P.  du  Ch.  R.  Co. 
19  Wis.  490;  Shaber  v.  St.  Paul,  U,  k  l/L 
R.  Co.  supra;  Detroit  &  M.  R.  Co.  v.  Van 
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Steinburg,  17  Mich.  109;  Newstrom  v. 
St.  Paul  &  D.  R.  Co.  61  Minn.  81,  63  N.  W. 
253;  Hart  v.  Erie  R,  Co.  3  Alb.  L.  J.  312. 

Messrs.  Brown,  Abbott,  &  SomBen,  for 
respondent : 

When  the  uncontradicted  evidence  conclu- 
sively  shows  that  the  train  must  have  been 
plainly  visible  from  the  point  or  points 
which  Pehrson  occupied  when  it  became  and 
while  it  was  his  duty  to  look  and  listen,  it 
must  be  conclusively  presumed,  either  that 
he  disregarded  the  rule  of  prudence,  or  that 
if  he  did  look  or  listen,  or  both,  he  heed- 
lessly disregarded  the  knowledge  thus  ob- 
tained, and  negligently  went  into  an  obvious 
danger. 

Miller  v.  Truesdale,  56  Minn.  274,  67  N. 
W.  661;  Brown  v.  Milwaukee  &  St.  P.  R. 
Co.  22  Minn.  167;  Weyl  v.  Chicago,  M.  & 
St.  P.  R.  Co.  40  Minn.  350,  42  N.  W.  24; 
Howe  V.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R. 
Co.  62  Minn.  78,  30  L.R.A.  684,  64  Am.  St. 
Rep.  616,  64  N.  W.  102;  Nelson  v.  St.  Paul 
&  D.  K.  Co.  76  Minn.  193,  78  N.  W.  1041, 
79  N.  W.  530;  Schmidt  v.  Great  Northern 
R.  Co.  83  Minn.  106,  86  N.  W.  935;  Kemp 
v.  Northern  P.  R.  Co.  89  Minn.  139,  94  N. 
W.  439;  Chicago  A  N.  W.  R.  Co.  v. 
Andrews,  64  C.  C.  A.  399,  130  Fed.  65; 
Xortheni  P.  R.  Co.  v.  Freeman,  174  U.  S. 
379,  43  L.  ed.  1014,  19  Sup.  Ct.  Rep.  703. 

The  failure  of  deceased  to  look  and  lis- 
ten was  negligence  without  reference  to  the 
company's  failure  to  do  its  duty,  if  it  did 

80. 

Beach,  Contrib.  Neg.  p.  185;  Schneider  v. 
Northern  P.  R.  Co.  81  Minn.  383,  84  N.  W. 
124;  Sandberg  v.  St.  Paul  &  D.  R.  Co.  80 
Minn.  442,  83  N.  W.  411. 

JaSSAXd,  J.,  delivered  the  opinion  of  the 
court : 

This  was  an  action  brought  to  recover 
damages  from  the  defendant  for  causing  the 
death  of  Eric  Pehrson  by  negligence.  Ac- 
cording to  the  appellant  the  facts  are  as  fol- 
lows: On  August  17,  1903,  plaintiff's  intes- 
tate was  proceeding  along  a  public  street  in 
the  city  of  St.  Peter,  called  Hartew  street. 
He  was  driving  in  a  jump-seat  top  buggj^ 
hitched  to  a  single  horse.  The  horse  was 
very  gentle.  The  top  on  the  buggy  was  up. 
The  curtains  of  the  top  were  down,  but  the 
one  on  the  right-hand  side,  where  deceased 
was  sitting,  was  fastened  only  at  the  top. 
The  front  or  jump  seat  on  the  buggy  was 
down,  and  the  other  seat  in  place  over  the 
same.  He  was  accompanied  by  his  daughter, 
thirteen  years  of  age.  On  the  right-hand 
side  of  the  street  was  a  com  field,  which  ob- 
structed entirely  the  view  of  the  defendant's 
railroad  track  and  right  of  way  until  the 
deceased  arrived  at  a  point  50  feet  east  of 
4L.R.A.(N.S.) 


the  center  of  the  railroad  track  of  defendant. 
As  the  deceased  approached  the  defendant's 
railroad  track  he  was  driving  very  slowly^ 
and  when  he  reached  a  point  at  the  comer 
of  the  right-of-way  fence,  50  feet  east  of  the 
center  of  defendant's  railway  track,  he 
pulled  up  his  horse  and  looked  and  listened 
for  trains.  In  order  to  do  so,  the  deceased 
had  to  stand  up  in  the  buggy  and  put  his 
head  outside  of  the  buggy  top.  He  then  pro- 
ceeded very  slowly  forward  and  onto  the 
railway  track  of  defendant,  when  he  was 
struck  by  one  of  defendant's  locomotives  and 
a  train  of  cars  and  instantly  killed.  The 
train  was  running  very  fast,  more  than  50 
miles  an  hour,  and  in  violation  of  an  ordi- 
nance of  said  city,  which  ordinance  is  admit- 
ted to  have  been  in  force  by  the  pleadings. 
The  train  which  caused  the  death  of  plain- 
tiff's intestate  was  an  "extra,"  and  arrived 
at  the  said  crossing  about  thirty  minutes 
after  the  regular  passenger  had  gone  down 
in  the  morning.  There  was  no  other  regular 
train  on  this  railroad,  either  way,  for  about 
three  hours  later  than  the  time  this  "extra** 
arrived.  There  was  a  whistling  post  about 
1,300  feet  north  of  the  Hartew  street  cross- 
ing, and  near  the  city  limits  on  the  north. 
This  "extra"  train,  which  caused  the  death 
of  plaintiff's  intestate,  approached  this  cross- 
ing, passing  said  whistling  ]X)6t,  without 
giving  any  signals  by  bell  or  whistle.  At 
any  point  between  the  center  of  the  railroad 
track  and  the  east  line  of  the  right  of  way, 
50  feet  east,  a  train  eould  have  been  seen 
for  a  distance  of  2,500  feet  to  the  north  of 
said  crossing,  where  a  sharp  curve  prevented 
seeing  it  any  further.  The  railroad  track 
ran  almost  north  and  south  at  the  place 
where  it  intersected  Hartew  street,  which 
runs  east  and  west.  The  day  was  still, 
clear,  and  warm.  The  court  granted  the 
motion  of  the  defendant  to  direct  a  verdict 
on  the  ground  that  the  plaintiff's  decedent 
was  guilty  of  contributory  negligence,  and 
subsequently  denied  the  plaintiff's  motion 
for  a  new  trial. 

The  essential  question  in  this  case  con- 
cerns the  contributory  negligence  of  plain- 
tiff's intestate.  The  defendant  insists  that 
it  has  demonstrated  to  a  mathematical  cer- 
tainty that,  if  the  deceased. had  been  travel- 
ing at  from  1*4  miles  to  3  miles  per  hour, 
and  if  the  train  had  been  going  upwards  of 
100  miles  per  hour,  and  a  fortiori  if  the 
train  had  been  going  at  less  speed,  the 
engine  would  necessarily  have  been  in  plain 
sight  of  the  plaintiff's  decedent,  if  he  had 
looked  at  the  point  his  daughter  says  he  did 
look.  The  photographs  taken  and  intro- 
duced in  evidence  tend  to  sustain  this 
contention.  Counsel  for  plaintiff  present- 
ed no  clear  refutation  of  the  correct- 
ness   of    this    calculation.     Without,    how- 
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ever,    accepiing^    it    as    unqualifiedly    true, 
we    are    of     the    opinion    that    upon    the 
record  it  conclusively  appears  that  if  the  de- 
ceased had  looked  at  this  point  he  must  have 
seen  the  moving  train.    The  principles  of 
law  applicable  to  this  state  of  facts  are  defi- 
nite and  well  settled.     When  the  uncontra- 
dicted evidence  conclusively  shows  that  the 
colliding  train  must  have  been  plainly  vis- 
ible from  the  point  at  which  the  testimony 
shows    that    tlie    injured    or    killed    person 
looked  and  listened  for  the  train,  the  law 
<*onclusively  presumes  either  that  he  did  not 
look  and  listen,  or  that  if  he  did  look  or 
listen,  or  both,  he  afterwards  heedlessly  dis- 
regarded the  knowledge  thus  obtained  and 
negligently  went  into  an  obvious  danger.  Jn 
neither  view  is  the  company  oporatinjj  tlie 
train    responsible    under    ordinary    circum- 
nanees  for  the  damages  c^oiiMequent  upon  the 
collision,   of   which   the  person   injured   or 
killed  was  the  proximate  cause.     Brown  v. 
Milwaukee  &  St.   P.  R.   Co.  22  Minn.  165, 
167:  Miller  v.  Truesdale,  56  Minn.  274,  67 
N.  W.  661 ;  Weyl  v.  Chicago,  M.  &  St.  P.  R. 
Co.  40  Minn.  350,  42  N.  W.  24;  Howe  v. 
Minneapolis,  St.  P.  &  8.  Ste.  M.  R.  Co.  62 
Minn.  78.  30  L.R.A.  684,  54  Am.  St.  Rep. 
616,  64  N.  W.  102;  Nelson  v.  St.  Paul  &  D. 
R.  Co.  76  Minn.  193,  78  N.  W.  1041,  79  N. 
W.  530;  Schmidt  v.  Gre«it  Northern  R.  Co. 
S3  Minn.  106,  85  N.  W.  935:  Kemp  v.  North- 
em  P.  R.  Co.  89  Minn.  139,  142,  94  N.  W. 
439:  Chicago  &  N.  W.  R.  Co.  v.  Andrews,  64 
r.  C.  A.  399,  130  Fed.  65;  Northern  P.  R.  Co. 
T.  Freeman,  174  U.  S.  379,  43  L.  ed.  1014, 
19   Sup.    Ct.   Rep.   763;   Wardner  v.   Great 
Northern  R.  Co.    (Minn.)    104  N.  W.  1084. 
If  that   point  be   so  far  distant   from   the 
track  as  to  enable  the  person  injured  or  killed 
to  know  of  the  approaching  train  in  due  sea- 
Hin    to    avoid   the   collision    with    it,    he   ih 
guilty  of  contributory  negligence  as  a  mat- 
ter of  law,  and  there  is  nothing  for  a  jury 
to  pass   upon.     Blount  v.  Grand  Trunk  R. 
Co.  9  C.  C.  A.  526,  22  U.  S.  App.  129,  61 
Fed.  375;   Straugh  v.  Detroit,  L.  &  N.  R. 
r'o.  65  Mich.  706,  36  N.  W.  161;  lluggart 
V.  Missouri  P.  R.  Co.  134  Mo.  673,  36  R.  W. 
220;    Stopp   V.    Fitchburg  R.   Co.   80  Hun, 
178,  29  N.  Y.   Supp.  1008;   Morris  v.  Lake 
Shore  &  M.  S.  R.  Co.  148  N.  Y.  182,  42  N. 
E.  579:   Marland  v.  Pittsburgh  &  L.  E.  R. 
Co.   123   Pa,   487,   10  Am.  St.  Rep.  541,  16 
Atl.  624;  Butler  v.  Gettvsburg  &  H.  R.  Co. 
126  Pa.  160,  19  Atl.  37.' 

The  present  case  is  obviously  distinguish- 
able from  Hendrickson  v.  Great  Northern  R. 
Co.  The  environment  and  the  cause  of  the 
accident  in  that  case  was  essentially  difTer- 
ent.  When  Hendrickson  emerged  from  a  ra- 
vine at  a  point  50  feet  from  the  railroad,  the 
engine  came  in  view  in  a  cut  about  150  feet 
awav  and  at  once  gave  short  and  shrill  dan- 
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ger  whistles,  whereby  the  horses  became 
frightened  and  unmanageable,  reared,  and 
plunged  forward  towards  the  rails,  notwith- 
standing the  driver's  efforts  to  control  them, 
whereby  the  collision  occurred.  Collins,  J., 
in  Hendrickson  v.  Great  Northern  R.  Co.  49 
Minn.  251,  16  L.R.A.  261,  32  Am.  St.  Rep. 
540,  51  N.  W.  1044,  52  Minn.  340,  54  N.  ^V. 
189. 

''Another  principle  is  as  well  established, 
— that  a  person  crossing  as  the  plaintiff  was 
cannot  rely  upon  tlie  signals  to  remind  him 
of  danger.  He  is  bound  to  be  awake  and 
alive  for  his  own  protection."  Lewis,  J.,  in 
Sandberg  v.  St.  Paul  &  D.  R.  Co.  80  Minn. 
442,  83  N.  W.  411.  Accordingly,  the  failure 
of  plaintiff's  intestate  to  look  and  listen 
would  be  negligence  or  not  according  to  the 
cirouuistances,  but  without  being  controlled 
by  the  liefendant's  failure  to  do  its  duty. 
Beach,  Contrib.  Neg.  8  185;  Schneider  v. 
Northern  P.  R,  Co.  81  Minn.  383,  84  N.  W. 
124.  Negligence  of  the  defendant's  employ- 
ees in  failing  to  whistle  or  ring  a  bell  at  a 
crossing  is  no  excuse  for  negligence  on  the 
part  of  the  person  about  to  cross  in  tailing 
to  use  tlie  senses  to  discover  danger.  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Houston,  95  U.  S. 
697,  702,  24  L.  ed.  542,  543;  Northern  P.  R. 
Co.  V.  Freeman,  supra.  And  see  cases  col- 
lected in  Judson  v.  Great  Northern  R.  Co. 
63  Minn.  248,  254,  65  N.  W.  447. 

The  duty  of  exercising  caution  in  attempt- 
ing to  cross  a  railway  track,  a  place  of 
known  danger,  is  not  relaxed  by  the  oppor- 
tunity or  occasion  for  theorizing  or  dif- 
ference of  opinion  as  to  whether  a  train  is 
or  is  not  likely  to  pass.  Observation,  not 
logic,  is  the  proper  precaution.  -Dodge,  J., 
in  Guhl  V.  Whitcomb,  109  Wis.  69,  83  Am. 
St.  Rep.  889,  85  N.  W.  142.  That  the  train 
which  did  the  damage  in  this  case  was  an 
"extra"  did  not  relieve  either  party  from 
the  respective  duty  of  the  exercise  of  care. 
Swiftly  moving  and  irregular  trains  are  to 
be  expected,  and  it  is  the  duty  of  persons 
about*  to  go  upon  crossings  to  look  and 
li-sten  for  such  trains,  as  well  as  those  on 
time  or  which  run  slowly.  Collins,  J., 
in  Judson  v.  Great  Northern  R.  Co. 
supra.  It  is  true  that,  in  the  absence  of 
evidence  to  the  contrary,  there  is  sometimes 
a  presumption  that  one  who  was  killed  while 
crossing  a  railroad  track  stopped,  looked, 
and  listened  before  attempting  to  cross  the 
track.  Texas  &  P.  R.  Co.  v.  Gentry,  163  U. 
S.  353,  366,  41  L.  ed.  186,  192,  16  Sup.  Ct. 
Rep.  1104;  Baltimore  &  P.  R.  Co.  v.  Land- 
rigan,  191  U.  S.  461,  474,  48  L.  ed.  262,  267, 
24  Sup.  Ct.  Rep.  137.  But  in  this  case  the 
plaintiff  introduced  evidence  of  the  daughter 
of  deceased,  who  was  driving  with  him,  as 
to  what  happened.  Moreover,  when  it  ap- 
pears from  the  undisputed  evidence  that,  if 
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deceased  had  looked  and  listened  before  driv- 
ing upon  the  crossing,  he  must  have  seen 
and  heard  the  train  approaching,  as  was  the 
case  here,  the  presumption  is  destroyed. 
Rollins  V.  Chicago,  M.  &  St.  P.  R.  Go.  139 
Fed.  639. 

Accordingly,  upon  appellant's  own  view  of 
the  facts  in  this  case,  that  deceased  looked 
up  the  track  at  a  point  50  feet  from  it,  it  is 
not  necessary  to  determine  how  far  there  is 
to  be  applied  to  it  the  ordinary  rule  that 
one  who  attempts  to  cross  a  railroad  is 
bound  to  use  his  senses  continually  while 
approaching  and  while  crossing  the  place  of 
known  danger  (Rogstad  v.  St.  Paul,  M.  & 
M.  R.  CJo.  31  Minn.  208,  17  N.  W.  287;  Sand- 
berg  V.  St.  Paul  &  D.  R.  Ck).  80  Minn.  442, 
83  N.  W.  411;  Wright  v.  Cincinnati,  N. 
O.  A  T.  P.  R.  Co.  94  Ky.  114,  21  S.  W.  581; 
Renwick  v.  New  York  C.  R,  Co.  86  N.  Y. 
132;  Whitman  v.  Pennsylvania  R.  Co.  156 
Pa.  175,  27  Atl.  290;  Thompson  v.  New  York 
C.  &  H.  R.  R.  Co.  110  N.  Y.  636,  17  N.  E. 
690;  Moore  v.  Chicago,  St.  P.  &  K.  C.  R.  Co. 
102  Iowa,  595,  71  N.  W.  569),  in  view  of 
the  fact  tliat  he  was  riding  in  a  covered  car- 
riage, making  it  inconvenient  for  him  to 
look  up  and  down  the  road.  See  Stackus  v. 
New  York  C.  k  H.  R.  R.  Co.  79  N.  Y.  464; 
Hicks  V.  New  York,  N.  H.  &  H.  R.  Co.  164 
Mass.  424,  49  Am.  St.  Rep.  471,  41  N.  £. 
721. 

The  conclusion  thus  reached  renders  it 
unnecessary  to  consider  the  other  questions 
raised;  for  example,  with  respect  to  defend- 
ant's negligence  in  running  faster  than  the 
ordinance  permitted  and  to  the  reasonable- 
ness of  that  ordinance. 

Order  affirmed. 
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APPEALS,  EIGHTH  CIRCUIT. 

WABASH    RAILROAD    COMPANY,    Plff. 
in  Err., 

V. 

ROSA  M.  DE  TAR,  Admnc,  etc,  of  William 
De  Tar,  Deceased. 

(—  C.  C.  A.  — ,  141  Fed.  932.) 

Negligent  injury— presumption  of  care. 

1.  Because  the  natural  instinct  of  self- 
preservation  generally  prompts  men  to  acts 
of  care  and  caution  when  approaching  or 
in  the  presence  of  danger,  there  is,  in  the 
absence  of  credible  evidence  of  the  actual 
fact  in  any  instance,  a  presumption  of  the 

Headnotes    by    Van    Devantes,    Circuit 
Judge. 


Note. — See  case  note  to  Hanna  T.  Phila- 
delphia &  R.  R.  Co.  ante,  344. 
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exercise  of  due  care  and  caution;  but,  like 
other  presumptions  of  fact  arising  from 
the  ordinary  or  usual  conduct  of  men, 
rather  than  from  what  is  invariable  or  uni- 
versal, this  presumption  is  disputable,  and 
cannot  exist  where  it  is  incompatible  with 
the  conduct  of  the  person  to  whom  it  is 
MUght  to  apply  it,  wliich  may  be  shown  by 
the  testimony  of  eyewitnesses  to  his  move- 
ments, or  by  evidence  of  the  physical  sur- 
roundings and  other  conditions  at  the  time. 
Same— weight  at  evidence. 

2.  The  presumption  of  the  exercise  of 
due  care  ana  caution  on  the  part  of  one  ap- 
proaching a  place  of  danger  is  essentially 
inferior  in  probative  force  and  weight  to 
credible  evidence,  either  direct  or  circum- 
stantial, explanatory  of  the  actual  occur- 
rence, and,  in  those  courts  where  the  pre- 
sumption underlies  the  rule  that  the  bur- 
den of  proving  contributory  negligence  rests 
upon  the  defendant  and  must  1^  maintained 
by  a  fair  preponderance  of  the  evidence,  its 
force  and  influence  are  so  largely  embodied 
in  the  enforcement  of  that  rme  that  it  has 
little  independent  application,  save  as  it 
rests  upon  a  general,  but  not  invariable, 
rule  of  human  experience  which  may  and 
snould  be  considered  in  determining  the 
credibility  of  evidence  and  the  weight  to 
be  given  to  it  when  these  matters  are  not 
otherwise  entirely  clear. 

(November  15,  1905.) 

IJ^RROR  to  the  Circuit  Court  of  the  United 
^  States    for    the    Southern    District    of 
Iowa   to    review   a  judgment   in   favor  of 
plaintiff  in  an  action  brought  to   recover 
damages  for  the  alleged  negligent  killing  of 
her  intestate.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Argued  before  Van  Devanter  and  Hook, 
Circuit  Judges,  and  Amidon,  District  Judge. 
Messrs.  Carr,  Hewitt,  Parker,  &  Wright, 
for  plaintiff  in  error: 

■  A  failure  to  look  and  listen  before  crossing 
a  railway  track  is  negligence  per  se. 

Chicago,  R.  I.  k  P.  R.  Co.  v.  Houston,  96 
U.  S.  697,  24  L.  ed.  542 ;  Schofield  v.  Chicago, 
M.  &  St.  P.  R.  Co.  114  U.  S.  615,  29  L.  ed. 
224,  5  Sup.  Ct.  Rep.  1125;  Northern  P.  R. 
Co.  V.  Freeman,  174  U.  S.  379,  43  L.  ed.  1014, 
19  Sup.  Ct.  Rep.  763;  Blount  v.  Grand 
Trunk  R.  Co.  9  C.  C.  A.  526,  22  U.  S.  App. 
129,  61  Fed.  375;  Shatto  v.  Erie  R.  Co.  121 
Fed.  678;  Pyle  v.  Clark,  25  C.  C.  A.  190, 
40  U.  S.  App.  260,  79  Fed.  744;  Chicago, 
St,  P.  M.  &  0.  R.  Co.  V.  Rossow,  64  C.  C.  A. 
313,  117  Fed.  491;  Banning  v.  Chicago,  R. 
I.  &  P.  R.  Co.  89  Iowa,  74,  56  N.  W.  277; 
Murphy  v.  Chicago,  R.  I.  &  P.  R.  Co.  45 
Iowa,  661;  Scbaefert  v.  Chicago,  M.  ft  St. 
P.  R.  Co.  62  Iowa,  624,  17  N.  W.  893: 
Pence  v.  Chicago,  R.  I.  &  P.  R.  Co.  63  Iowa, 
746,  19  N.  W.  785;  Griffin  v.  Chicago,  R.  I. 
&  P.  R.  Co.  68  Iowa,  638,  27  N.  W.  792; 
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Bloomfield  v.   Burlington  &   W.  R.   Co.   74, Texas  &  T.  R.  Co.  v.  Cody.  16«  U.  S.  «11, 


Iowa,  607,  38  N.  W.  431 ;  Piatt  v.  Chicago, 
St  P.  M.  &  O.  R  Co.  84  Iowa,  694,  51  N. 
W.  264;  Lee  v.  Chicago,  R.  I.  &  P.  R.  Co. 
80  Iowa,  172,  45  N.  W.  739;  Nixon  v.  Chi- 
cago, R.  I.  Jt  P.  R.  Co.  84  Iowa,  331,  61  N. 
W.  167 ;  Tierney  v.  Chicago  &  N.  W,  R.  Co. 
84  Iowa,  641,  51  N.  W.  175;  Sala  v.  Chicago, 
R.  L  &  P.  R.  Co.  8.5  Iowa,  678,  52  N.  W. 
M4;  Reeves  v.  Dubuque  &  S.  C.  R.  Co.  92 
Iowa,  32,  60  N.  W.  243 ;  Bnelow  v.  Chicago, 
St.  P.  &  K.  C.  R.  Co.  92  Iowa,  240,  60  N. 
W.  617 ;  Hinken  v.  Iowa  C.  R.  Co.  97  Iowa, 
603.  66  N.  W.  882;  Moore  v.  Keokuk  &  W. 
R.  Co.  89  Iowa,  223,  56  N.  W.  430. 

Eiridenoe  which  would  be  sufficient  to 
meet  defendant's  burden  of  proof  must  of 
necessity  overcome  the  presumption  of  care. 

When  it  appears  that,  if  proper  precau- 
tions had  been  taken,  they  could  not  have 
failed  to  prove  effectual,  the  court  has  no 
right  to  assume  that  such  precautions  were 
taken. 

Northern  P.  R.  Co.  ▼.  Freeman,  174  U.  8. 
383,  43  L.  ed.  1016,  19  Sup.  Ct.  Rep.  763; 
(  ontinental  Improv.  Co.  v.  Stead,  95  U.  S. 
161.  24  L.  ed.  403;  Texas  &  P.  R.  Co.  v. 
Gentry,  163  U.  S.  353,  41  L.  ed.  186,  16  Sup. 
Ct-  Rep.  1104;  Baltimore  A  P.  R.  Co.  v. 
Landrigan,  191  U.  S.  461,  48  L.  ed.  262,  24 
Sup.  Ct.  Rep.  137. 

Mr.  J.  C.    Mabry,  for  defendant  in  error: 

Deef>!i«sed  had  the  right  to  assume  that  the 
train  would  be  run  at  a  lawful  rate  of  speed. 

Moore  ▼.  Chicago,  St.  P.  Si  K.  C.  R.  Co. 
102  Iowa,  595,  71  N.  W.  669;  Harper  v. 
Barnard,  99  Iowa,  159,  68  N.  W.  599; 
Mynning  ▼.  Detroit,  L.  &  N.  R.  Co.  64  Mich. 
93,  8  Am.  St.  Rep.  804,  31  N.  W.  147,  67 
Mich.  677,  35  N.  W.  811;  Omaha,  N.  &  B. 
H.  R.  Co.  V.  CDonnell,  22  Neb.  475.  35  N. 
W.  235;  2  Thomp.  N(^.  fi  1584;  3  Elliott, 
Railroads,  I  1158;  Continental  Improv.  Co. 
V.  Stead,  96  U.  8.  164,  24  L.  ed.  405 :  Cum- 
mings  ▼.  Chicago,  R.  I.  ft  P.  R.  Co.  114 
Iowa,  g5,  86  N.  W.  40. 

The  question  whether  the  plaintiff  was 
guilty  of  contributory  negligence  was  for 
the  jury. 

Schulte  v.  Chicago,  M.  &  St.  P.  R.  Co. 
114  Iowa,  89,  80  N.  W.  63;  Case  v.  Chicago, 
M.  &  St.  P.  R.  Co.  100  Iowa,  487,  69  N.  W. 
538;  Funston  v.  Chicago,  R.  I.  ft  P.  R.  Co. 
61  Iowa,  452,  16  N.  W.  518;  Reed  v.  Chi- 
cago, St.  P.  M.  ft  0.  R.  Co.  74  Iowa,  188,  37 
I^.  W.  149 :  Spencer  v.  Illinois  C.  R.  Co.  29 
Iowa,  56;  Whitsett  v.  Chicago,  R.  I.  ft  P. 
R.  Co.  67  Iowa,  150,  25  N.  W.  104;  Macker- 
aU  ▼.  Omaha  ft  St.  L.  R.  Co.  Ill  Iowa,  547, 
82  N,  W.  976;  Harper  v.  Barnard,  99  Iowa, 
169,  68  N.  W.  599 ;  Grand  Tnmk  R.  Co.  v. 
Ives,  144  U.  S.  433,  36  L.  ed.  494,  12  Sup. 
Ct.  Rep.  679;  Sullivan  v.  New  York,  N.  IL 
ft  H.  R.  Co.  164  Mass.  524,  28  N.  E.  911; 
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41  L.  ed.  1134.  17  Sup.  Ct.  Rep.  703;  Balti- 
more ft  O.  R.  Co.  V.  Griffith,  159  U.  S.  603, 
40  L.  ed.  274,  16  Sup.  Ct.  Rep.  105;  Cin- 
cinnati, N.  O.  ft  T.  P.  R.  Co.  V.  Parra,  13  C. 
C.  A.  602,  31  U.  S.  App.  306,  66  Fed.  496; 
McGhee  v.  White,  13  C.  C.  A.  608,  31  U.  S. 
App.  366,  66' Fed.  502;  St.  Louis  ft  S.  F. 
R.  Co.  V.  Barker,  23  C.  C.  A.  475,  40  U.  8. 
App.  739,  77  Fed.  810;  Northern  P.  R.  Co. 
V.  Spike,  57  C.  C.  A.  384,  121  Fed.  46. 

The  presumption  of  care  takes  the  place 
of  other  kinds  of  evidence  to  establish  the 
fact  or  condition  embraced  in  the  presump- 
tion. 

Graves  v.  Colwell,  90  HI.  615;  Lawson, 
Presumptive  Ev.  661;  1  Greenl.  Ev.  §  34; 
Baltimore  ft  P.  R.  Co.  y.  Landrigan,  191  U. 
S.  461,  48  L.  ed.  262,  24  Sup.  Ct.  Rep.  137; 
38  Am.  Law  Rev.  p.  139;  Hopkinson  v. 
Knapp  ft  8.  Co.  92  Iowa,  328,  60  N.  W. 
653;  Way  v.  Illinois  C.  R.  Co.  40  Iowa, 
341 ;  Greenleaf  .  v.  Illinois  C.  R.  Co.  29 
Iowa,  48,  4  Am.  Rep.  181;  Dalton  v.  Chi- 
cago, R,  I.  ft  P.  R.  Co.  104  Iowa,  28,  73 
N.  W.  349;  Burns  v.  Chicago,  M.  ft  St.  P. 
R.  Co.  69  Iowa,  456,  68  Am.  Rep.  227,  30 
N.  W.  25;  Baker  v.  Chicago,  R.  I.  ft  P.  R. 
Co.  96  Iowa,  171,  63  N.  W.  667;  Spaulding 
V.  Chicago,  R.  I.  ft  P.  R.  Co.  98  Iowa,  216, 
67  N.  W.  227;  Allen  v.  Willard,  57  Pa.  374; 
Northern  P.  R.  Co.  v.  State,  29  Md.  420, 
96  Am.  Dec.  545;  Illinois  C.  R.  Co.  y. 
Nowicki,  46  III.  App.  666. 

Messrs.  Ward  &  Menhon  also  for  d^ 
fendant  in  error. 

Van  Devanter,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

This  was  an  action  to  recover  damages 
for  the  death  of  William  De  Tar,  who  was 
instantly  killed  by  a  train  which  came  in 
collision  with  his  wagon  as  he  was  driving 
over  the  crossing  of  the  Wabash  Railroad 
and  Chestnut  street  in  the  outer  part  of 
Albia,  Iowa.  The  petition  charged  the 
railroad  company  with  negligence  in  that 
the  speed  of  the  train  was  excessive,  no 
signal  of  its  approach  was  given,  and  no 
precaution  to  discover  the  presence  of 
travelers  at  the  crossing  was  taken  by  the 
enginemen.  The  answer  traversed  this 
charge,  and  also  alleged  that  the  deceased 
was  guilty  of  negligence  contributing  to  the 
injury  in  that  he  drove  upon  the  crossing 
without  exercising  reasonable  care  for  his 
own  safety.  The  trial  in  the  circuit  court 
resulted  in  a  verdict  and  judgment  for  the 
plaintiff.  It  appeared,  from  the  evidence, 
that  the  collision  occurred  albout  9  o'clock 
in  the  morning  of  a  day  in  January;  that 
the  deceased  was  a  mail  carrier  in  the  rural 
delivery  service,  was  quite  familiar  with 
the   crossing,   having  passed  over  it  with 
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his  wagon  and  team  almost  daily  for  many 
months;  and  that  the  wagon  was  paitially 
inclosed,  and  the  team  was  gentle.  In  re- 
spect of  the  charge  that  no  signals  of  the 
approach  of  the  train  were  given,  the  evi- 
dence was  conflicting.  There  was  no  direct 
evidence,  in  the  sense  of  testimony  from 
eyewitnesses,  as  to  what,  if  any,  precau- 
tions for  his  own  safety  were  taken  hy  the 
deceased  as  he  approached  the  crossing;  but 
there  was  at  least  substantial  evidence 
tending  to  show  that  the  physical  surround- 
ings and  other  conditions  at  the  time  were 
such  that,  had  he  made  reasonable  use  of 
his  senses  of  sight  and  hearing,  he  would 
have  discovered  tlie  approaching  train  be- 
fore he  drove  upon  the  crossing  and  in 
ample  time  to  have  avoided  the  collision. 
In  its  charge  to  the  jury,  the  court,  after 
stating  that,  on  the  issue  of  contributory 
negligence,  the  railroad  company  had  the 
burden  of  proof  and  must  maintain  it  by  a 
fair  preponderance  of  the  evidence,  gave 
the  following  instruction:  "It  is  a  law  of 
nature  that  you  and  I  recognize  that  every 
man  wants  to  live.  It  is  so  with  men,  un- 
less their  minds  are  disordered  in  some  way 
or  other.  That  is  a  natural  instinct  im- 
planted within  us, — the  desire  to  live. 
That  is  entitled  to  weight  as  evidence,  as  an 
affirmative  fact,  and  can  only  be  offset  by 
affirmative  evidence  on  the  other  side.  How 
much  evidence  does  it  take  to  ride  down  the 
presumption  that  every  man  is  presumed 
not  to  do  a  negligent  act?  That  is  to  say, 
whetner  one  witness  or  several,  or  whether 
it  may  be  ridden  down  by  circumstances  and 
situation  and  attendant  facts;  but  this  pre- 
sumption that  every  man  has  a  desire  to 
live  is  entitled  to  weight  as  evidence.  It 
is  as  though  Mr.  De  Tar  could  in  some  way 
speak  to  us." 

And  in  that  connection  the  following  re- 
quests to  charge,  tendered  by  the  defendant, 
were  refused:  "If  you  find  from  the  evi- 
dence introduced  that  said  Wm.  De  Tar 
did  see  or  hear  the  train,  or  by  exercising 
reasonable  care  he  could  have  seen  it,  in 
time  to  avoid  the  accident,  then  the  pre- 
sumption that  he  exercised  care  in  order 
to  preserve  his  life  is  overcome  by  the  evi- 
dence, and  plaintiff  cannot  recover. 

"If  you  first  find  that  defendant  was 
negligent,  then  the  presumption  that  said 
Wm.  De  Tar  exercised  reasonable  care  in 
order  to  preserve  his  life  would  be  suf- 
ficient to  'warrant  a  recovery,  if  there  was 
no  opposing  evidence  upon  that  question; 
but  in  this  case  affirmative  evidence  hap 
been  introduced  tending  to  show  negligence 
upon  the  part  of  said  De  Tar,  and,  if  you 
find  there  is  sufficient  evidence  to  establish 
his  negligence  by  a  fair  preponderance  of 
4L.ItA.(Na».) 


the  evidence,  there  can  be  no  recovery  by  the 
plaintiff  in  this  case." 

Complaint  is  made  of  these  rulings,  and 
we  think  it  is  well  grounded.  Because  the 
natural  instinct  of  self-preservation  gen- 
erally prompts  men  to  acts  of  care  and  cau- 
tion when  approaching  or  in  the  presence  of 
danger,  there  is,  in  the  absence  of  credible 
evidence  of  the  actual  fact  in  any  instance, 
a  presumption  of  the  exercise  of  due  care 
and  caution.  Washington  &  G.  R.  Co.  v. 
Gladmon,  15  Wall.  401,  407,  21  L.  ed.  114. 
115;  Continental  Improv.  Co.  v.  Stead,  95 
U.  S.  161,  105,  24  L.  ed.  403,  406 ;  .Baltimore 
&  0.  R.  Co.  V.  Griffith.  169  U.  S.  603,  610, 
40  L.  ed.  274,  277,  16  Sup.  Ct  Rep.  105; 
Texas  &  P.  R.  Co.  v.  Gentry,  163  U.  S.  353, 
366,  41  L.  ed.  186,  192,  16  Sup.  Ct.  Rep. 
1104;  Baltimore  &  P.  R.  Co.  v.  Landrigan. 
191  U.  S.  461,  474,  48  L.  ed.  262,  207,  24 
Sup.  Ct.  Rep.  137;  The  City  of  Naples,  16 
C.  C.  A.  421,  424,  32  U.  S.  App.  613,  69  Fed. 
794;  Northern  P.  R.  Co.  v.  Spike.  57  C.  C. 
A.  384,  121  Fed.  44. 

But  it  is  a  presumption  of  fact,  not  of 
law,  and,  like  other  presumptions  arising 
from  the  ordinary  or  usual  conduct  of  men, 
rather  than  trom  what  is  invariable  or 
universal,  it  is  disputable,  and  cannot 
sxist  where  it  is  incompatible  with  the  con- 
duct of  the  person  to  whom  it  is  sought  to 
apply  it.     Fresh  v.  Gilson,  16  Pet.  327,  331, 

10  L.  ed,  982,  983 ;  Home  Ins.  Co.  v.  Weide, 

11  Wall.  438,  441,  20  L.  ed.  197,  198; 
French  v.  Edwards,  13  Wall.  506,  514,  20 
L.  ed.  702,  704;  Lincoln  v.  French,  105  U. 
S.  614,  617,  26  L.  ed.  1189,  1190;  Schutz  v. 
Jordan,  141  U.  S.  213,  220,  35  L.  ed.  706, 
710,  11  Sup.  Ct.  Rep.  906. 

Thus,  in  Continental  Improv.  Co.  t. 
Stead,  aupra,  it  was  said  of  persons  ap- 
proaching and  passing  over  railroad  cross- 
ings: **They  have,  indeed,  the  greatest  in- 
centives to  caution,  for  their  lives  are  in 
imminent  danger  if  collision  happen;  and 
hence  it  will  not  be  presumed,  without  evi- 
dence, that  they  do  not  exercise  proper  cart> 
in  a  particular  case.  But  notwithstanding 
:he  hazard,  the  infirmity  of  the  human  mind 
in  ordinary  men  is  such  that  they  often  do 
naanifest  a  degree  of  negligence  and  temer- 
ity entirely  inconsistent  with  the  care  and 
orudence  which  is  required  of  them, — 
iuch,  namely,  as  an  ordinarily  prudent  man 
.vould  exercise  under  the  circumstances. 
vVhen  such  is  the  case,  they  cannot  obtain 
reparation  for  their  injuries,  even  though 
.he  railroad  company  be  in  fault." 

And  in  Baltimore  &  P.  R.  Co.  v.  Landri- 
gan, supra,  where  approval  was  given  to 
«n  instruction  to  the  effect  that,  in  the  ab- 
seiice  of  evidence  on  the  subject,  there 
vould  be  a  presumption  of  the  exercise  of 
iue  care  by  one  attempting  to  pass  over  a 
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railroad  crossing,  but  that  the  presumption 
might  be  rebutted  by  evidence  of  the  sur- 
rounding circumstances,  it  was  said: 
"There  are  few  presumptions,  based  on 
human  feelings  or  experience,  that  have 
surer  foundation  than  that  expressed  in 
the  instruction  objected  to.  But,  notwith- 
standing the  incentive  to  the  contrary,  men 
are  sometimes  inattentive,  careless,  or  reck- 
lesa  of  danger.  Tliese  the  law  does  not  ex- 
cuse nor  does  it  distinguish  between  the  de- 
grees of  negligence." 

So,  also,  in  the  cases  The  City  of  Naples 
and  Northern  P.  R.  Co.  v.  Spike,  supra,  it 
was  held  by  this  court  that  the  presump- 
tion arising  from  the  natural  instinct  of 
self-preservation  stands  in  the  place  of 
positive  proof  ''in  the  absence  of  oounter- 
▼ailing  evidence."  As  the  presumption  re- 
flects only  the  ordinary  or  usual  conduct 
of  men,  and  is  at  ittter  variance  with  whot 
they  sometimes  do,  it  is  not  entitled  to 
probative  force  or  weight  as  affirmative  or 
positive  evidence,  but  only  to  the  force  or 
effect  of  a  rebuttable  inference  of  fact  which 
must  necessarily  yield  to  credible  evidence 
of  the  actual  occurrence.  Nor  it  is  essen- 
tial that  such  evidence  shall  come  from  eye- 
witnesses to  the  movements  of  the  person 
injured,  because  the  presumption  must 
f^qually  yield  to  evidence  which  shows  that 
the  physical  surroundings  were  such  that 
the  injury  would  not  have  occurred  had  he 
lieen  in  the  exercise  of  reasonable  rave. 
Tomlinson  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
07  C.  C.  A.  218,  134  Fed.  233;  St.  Louis 
k  S.  F.  R.  Co-  V.  Chapman,  140  Fed.  KO; 
RolHus  V.  Cliicago,  M.  &  St.  P.  R.  Co.  139 
Fed.  639;  Northern  P.  R.  Co.  v.  Freeman, 
174  U.  S.  379,  43  L.  ed.  1014,  19  Sup.  Ct. 
Kep.  763.  The  last  case  was  a  railroad 
rT0:5sing  case,  the  facts  of  which  were  IhtFo : 
The  highway  approached  the  crossing  by 
a  jrradual  decline,  the  length  of  which  was 
130  to  150  feet.  Along  the  greater  por- 
tion of  thiA  distance  the  view  of  an  ap- 
proaching train  was  cut  off  by  th»3  banks 
of  the  excavation  on  either  side  of  the  hii<h- 
way;  but  at  a  distance  of  about  40  feet 
before  reaching  the  track  the  road  cinergod 
from  the  cut,  and  the  view  of  the  track  for 
about  300  feet  was  unobstructed.  The  de- 
ceased was  familiar  with  the  crossing,  and 
was  driving  a.  gentle  team.  The  train  which 
collided  with  bis  wagon  was  going  at  a 
speed  of  about  20  miles  an  hour.  Three 
witnesses  wbo,  at  the  time,  occupied  posi- 
tions ran^n^  from  130  to  250  feet  from  the 
eroBsing,  gave  testimony  tending  to  show 
that  the  deceased  made  no  effort  to  dis- 
cover whether  or  not  a  train  was  approach- 
ing. The  court  said:  "When  it  appears 
that  if  proper  precautions  were  taken  they' 
eonld  not  have  failed  to  prove  effectual,  the 
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court  has  no  right  to  assume,  especially 
in  face  of  all  the  oral  testimony,  tuat  such 
precautions  were  taken." 

And  also:  "If,  in  this  case,  we  were  to 
discard  the  evidence  of  the  three  witnesses 
entirely,  there  would  still  remain  the  facts 
that  the  deceased  approached  a  railway 
crossing  well  known  to  him;  that  the  train 
was  in  full  view;  that,  if  he  had  used  his 
senses,  he  could  not  have  failed  to  see  it; 
and  that,  notwithstanding  this,  the  accident 
occurred.  Judging  from  the  common  ex- 
perience of  men,  there  can  be  but  one  plausi- 
ble solution  of  the  problem  how  the  col- 
lision occurred.  He  did  not  look,  or,  if  he 
looked,  he  did  not  heed  the  warning,  and 
took  the  chance  of  crossing  the. track  be- 
fore the  train  could  reach  him.  In  eitliei 
case  he  was  clearly  guilty  of  contributory 
negligence.  .  .  .  Upon  the  whole,  wc 
are  of  opinion  that  the  testimony  tending 
to  show  contributory  negligence  on  the  part 
of  the  deceased  was  so  conclusive  that  noth- 
ing remained  for  the  jury,  and  that  the  de- 
fendant was  entitled  to  an  instruction  t:i 
return  a  verdict  in  its  favor." 

It  is  thus  plainly  and  authoritatively  set- 
tled not  only  that  the  presumption  of  the 
exercise  of  reasonable  care  is  a  rebuttable 
inference  of  fact,  but  also  that  it  does  not 
have  any  probative  force  or  weight  in  a  case 
where  the  surrounding  circumstances  are 
shown  to  have  been  such  that,  had  the  in- 
jured person  taken  reasonable  precautions 
for  his  safety,  the  injury  would  not  have 
occurred. 

What  is  here  said  of  this  presumption  Ir 
also  sustained  by  many  decisions  in  the 
state  courts.  Thus,  in  Crawford  v.  Chicago 
(;.  W.  R.  Co.  109  Iowa,  433,  436,  80  N.  W. 
519,  it  was  said  by  the  supreme  court  of 
Iowa:  "The  plaintiff  also  contends  that, 
as  Claflin  lost  his  life  in  the  collision, 
the  presumption  that  he  exercised  due  care 
must  prevail.  That  such  a  presumption  is 
proper,  and  must  be  given  weight,  may  be 
conceded,  but  it  cannot  prevail  against  evi- 
dence which  shows  that  he  could  not  have 
exercised  due  care.  ...  A  person  pos- 
sessing the  ordinary  powers  of  seeing  and 
hearing  cannot,  without  negligence  on  his 
part,  knowingly  approach  a  railway  cross- 
ing, and  fail  to  discover  an  approaching 
train,  which  he  can  readily  see  or  hear  a 
sufficient  length  of  time  to  enable  him,  with 
reasonable  effort,  to  avoid  danger." 

And  it  was  said  by  that  court  in  Amos 
v.  Waterloo  &  C.  F.  Rapid  Transit  Co.  120 
Iowa,  642,  646,  95  N.  W.  161,  162:  "Had 
there  been  no  evidence  whatever  as  to  tlie 
circumstances  surrounding  the  deceased  at 
the  time  his  injury  was  received,  or  as  to 
how  the  accident  occurred,  the  presumption 
would  be  entertained  that,  prompted  by  tlie 
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instinct  of  self 'preservation,  the  deceased 
was  taking  reasonable  precautions  for  his 
own  safety.  But  several  witnesses  saw 
deceased  just  as  he  stepped  forward  from 
behind  the  moving  wagon  and  was  struck 
by  the  car^  and  the  fact  that  there  was  such 
evidence  as  to  what  occurred  prevents  the 
presumption  which  would  otherwise  be 
drawn  from  the  instinct  of  self-preservation 
from  being  entertained." 

And  again:  "It  has  never  been  held  that 
the  presumption  from  the  instinct  of  self- 
preservation  constitutes  affirmative  proof 
of  any  specific  act,  or  t!  e  exercise  of  any 
specific  care," 

In  Sullivan  ▼.  New  York,  L.  B.  &  W. 
R.  Go.  175  Pa.  361,  34  Atl.  798,  it  was  said 
of  this  presumption  by  the  supreme  court 
of  Pennsylvania:  "The  plaintiff's  case  rest- 
ed upon  the  bare  presumption  that  her  hus- 
band had  stopped,  looked,  and  listened  be- 
fore attempting  to  cross  the  tracks.  His 
duty  in  this  regard  was  fixed  by  an  unbend- 
ing rule  of  law.  The  presumption  that  he 
did  it  is  based  upon  the  fact  that  the  natu- 
ral instincts  of  men  lead  them  to  avoid 
injury.  It  prevails  in  the  absence  of  direct 
testimony  upon  the  subject,  but  it  may  be 
rebutted  by  the  proof  of  facts  and  circum- 
stances as  well  as  by  direct  evidence.  It 
is  demonstrated  by  the  testimony  that,  if  he 
obeyed  the  legal  injunction,  he  saw  and 
heard  the  approaching  train;  and  the  only 
deduction  possible  is  that  he  did  not  look 
and  listen^  or  that,  seeing  and  hearing,  he 
went  on,  regardless  of  the  danger.  The  case 
comes  directly  within  the  rule  stated  in 
Myers  v.  Baftimoro  &  O.  R.  Co.  150  Pa. 
386,  24  Atl.  747 :  That  one  who  is  struck 
by  a  moving  train,  which  was  plainly  visible 
from  the  point  he  occupied  when  it  became 
his  duty  to  stop,  look,  and  listen,  must  be 
conclusively  presumed  to  have  disregarded 
that  rule  of  law  and  common  prudence,  and 
to  have  gone  negligently  into  an  obvious 
danger.* " 

Philadelphia,  W.  &  B.  R.  Co.  v.  Stebbing, 
62  Md.  504,  518,  was  an  action  somewhat 
like  the  present,  in  which  the  issues  related 
to  the  care  exercised  by  the  defendant's 
enginemen  and  to  that  exercised  by  the 
plaintiff.  In  the  course  of  the  opinion,  which 
was  delivered  by  Chief  Justice  Alvey,  a 
jurist  of  very  high  repute,  it  was  observed: 
**It  is  certainly  true,  the  motive  to  self- 
preservation  is  a  principle  of  our  common 
nature,  and  it  is  but  rational  to  presume, 
in  the  absence  of  evidence  to  the  contrary, 
that  parties  act  under  its  promptings  in 
view  of  impending  danger.  But,  in  such 
cases  as  the  present,  there  is  a  counter-pre- 
sumption, when  the  proof  does  not  show  to 
the  contrary,  and  that  is,  that  every  person 
charged  with  a  duty  involving  the  safety 
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of  himself  or  others  will  perform  that  duty ; 
so  that  in  fact  it  is  not  often  the  case  that 
these  mere  presumptions  afford  much  as- 
sistance in  arriving  at  correct  or  just  con- 
clusions. They  ought  not  to  be  indulged  to 
the  exclusion  of  direct  evidence  to  the  con- 
trary; and  it  is  only  where  there  is  no 
reliable  proof  to  the  contrary,  or  there  is 
rational  doubt  upon  the  evidence  as  to  the 
acts  or  conduct  of  the  parties,  that  such 
presumptions  can  properly  be  invoked.  The 
jury  ought  not  to  be  instructed  in  such 
terms  as  would  justify  them  in  acting  upon 
the  mere  presumption  of  the  absence  of 
fault  in  either  party,  in  disregard  of  the 
proof  in  the  case,  where  there  are  facts  and 
circumstances  to  be  considered  by  them." 

Chase  v.  Maine  C.  R.  Co.  77  Me.  62,  66« 
52  Am.  Rep.  744,  is  also  an  instructive  case, 
in  which  the  question  is  discussed  aa  fol- 
lows: "Exception  is  taken  to  the  judge 
charging  the  jury  to  take  into  considera- 
tion, upon  the  question  of  the  intestate's 
care  upon  the  occasion  of  the  injury,  the 
knowledge  of  the  jury  'of  the  habits  of 
thought  and  mind,  and  the  natural  instincts 
of  men,'  to  preserve  themselves  from  injuiy. 
Following,  as  no  doubt  it  did,  an  impressive 
argument  of  counsel  that  a  man  would  not 
be  so  unwise  as  to  rush  into  danger  when 
it  was  avoidable,  we  are  inclined  to  think 
the  idea  intended  was  presented  to  the 
jury  too  prominently.  Such  a  consideration 
is  by  no  means  evidence;  for,  if  it  were  so, 
a  jury  might  accept  it  as  conclusive  evi- 
dence. It  is  no  more  than  an  accompani- 
ment or  an  appurtenance  of  evidence.  It 
may  have  some  influence  upon  the  inter- 
pretation of  facts  affirmatively  presented. 
It  pertains,  as  said  by  defendant's  counsel, 
to  those  natural  laws  in  connection  with 
which  all  evidence  may  be  weighed.  It  be- 
longs to  the  class  of  slight  presumptions,  de- 
scribed by  Mr.  Best,  which,  'taken  singly, 
do  not  either  constitute  proof  or  shift  the 
burden  of  proof.'  1  Best,  Ev.  fi  319.  It  may 
give  character  or  force  to  facts  already 
proved.  But  it  does  not  of  itself  add  or 
create  proof.  It  is  rather  an  argument  or 
mode  of  reasoning  upon  evidence.  Praeti- 
cally  speaking,  it  is  no  more  than  that  a 
person's  motive  may  be  taken  into  consid- 
eration in  relation  to  any  act  done  by  such 
person.  It  would  be  reasonable  to  say  that 
a  man  would  be  naturally  stimulated  to 
avoid  rather  than  to  rush  into  dangerous 
situations.  He  would  be  impelled  by  strong 
motives  to  do  so.  But  this  would  apply 
to  the  engineer  or  fireman  or  brakeman  on  a 
train  as  well  as  to  the  traveler,  although 
perhaps  not  generally  in  the  same  degree. 
But  the  weakness  of  the  plaintiff's  position 
lies  in  the  fact  that  this  motive  for  per- 
sonal   safety    does    not    operate   upon    the 
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minds  of  men  until  they  can  clearly  see 
that  they  are  endangered  by  their  careless- 
ness. It  does  not  keep  them  from  careless 
acts.  The  danger  is  often  not  seen  until 
too  late  to  be  extricated  from  it.  The  care- 
less act  usually  precedes  the  moment  when 
the  natural  instincts  of  self-preservation  are 
aroused.  And  a  man  is  quite  prone  to  take 
risks.  And  a  man  is  careless  to  take  a 
risk  in  crossing  a  railroad  in  advance  of 
a  coming  train.  We  all  know  that  he  often 
does  it," 

The  decision  of  this  court  in  Chicago,  St. 
P.  M.  &  O.  R.  Co.  V.  Bryant,  13  C.  C.  A. 
249,  256,  27  U.  S.  App.  681,  65  Fed.  969, 
although  not  relating  to  this  particular 
presumption,  is  in  principle  applicable  to 
the  present  discussion.  There  the  plain- 
tiiTs  intestate  was  killed  in  a  collision  while 
being  transported  from  one  point  to  another 
over  the  defendant's  road  in  a  train,  con- 
sisting of  an  engine  and  passenger  coach, 
\Kliich  was  in  charge  of  the  defendant's  yard 
master.  When  the  case  was  first  before  this 
roil  ft  it  was  held  that,  in  the  absence  of 
r»videnoe  explanatory  of  the  occurrence,  the 
presumption  was  that  one  riding  in  a  coach 
of  a  common  carrier  palpably  designed  for 
the  transportation  of  passengers  was  law- 
fully there  by  the  invitation  or  permission 
of  the  employees  in  charge  of  the  vehicle, 
and  that  they  had  authority  to  bind  the 
carrier  by  such  invitation  or  permission. 
Bryant  v".  Chicago,  St.  P.  M.  k  O.  R.  Co. 
4  C.  C.  A.  146,  12  U.  S.  App.  115,  53  Fed. 
997.  But  when  the  case  came  before  the 
court  again,  it  appeared,  from  the  evidence 
produced  at  a  second  trial,  that  the  yard 
master  and  some  of  his  coemployees  were 
operating  the  train  solely  for  purposes  of 
their  own,  without  the  knowledge  of  the  de- 
fondant,  and  without  color  of  authority 
from  it,  and  it  was  then  said:  "Finally, 
it  is  said  that,  inaHmuch  as  the  presumption 
that  the  deceased  was  a  passenger  of  the 
company  arose  from  the  facts  that  the 
yard  master  was  in  possession  of  the  train, 
operating  it  on  the  track  of  the  company, 
and  the  deceased  was  riding  therein,  there 
was  some  evidence  for  the  jury  in  support 
of  the  claim  of  the  defendant  in  error,  and 
the  case  was  properly  submitted  to  them  by 
the  court.  ...  A  presumption  of  fact, 
like  that  which  the  counsel  for  the  defend- 
ant in  error  here  invokes,  is  a  mere  in- 
ference from  certain  eyidence,  and  as  the 
evidence  changes,  the  presumption  necessa- 
rily varies.  A  trial  .court  is  not  bound  to 
disregard  a  conclusive  presumption  which 
arises  from  all  the  evidence  at  the  close  of 
a  ease  because  at  some  time  in  the  course 
of  a  trial  counter-presumptions  arose.  Pos- 
session of  real  estate  raises  a  presumption 
of  title;  but,  when  a  legal  title  is  proved 
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in  another,  a  conclusive  presumption  arises 
from  all  the  evidence  that  the  latter  is  the 
owner,  and  the  court  must  so  direct.  Pos- 
session of  a  horse  raises  the  presumption  of 
ownership,  but  the  uncontradicted  evidence 
of  competent  witnesses  that  the  horse  is  the 
property  of  another  and  that  the  possessor 
secretly  took  him  from  his  owner  without 
right  raises  so  conclusive  a '  presumption  of 
ownership  in  the  latter  that  the  court  might 
be  bound  to  disregard  the  first  presumption 
from  possession,  and  the  possession  itself 
might  raise  a  presumption  of  larceny." 

The  force  and  application  of  other  pre- 
sumptions are  illustrated  in  Lisbon  v.  Ly- 
man, 49  N.  H.  ry,>3,  562;  Agnew  v.  United 
States,  165  U.  S.  36,  51,  41  L.  ed.  624,  629, 
17  Sup.  Ct.  Rep.  235;  Dunlop  v.  United 
States,  165  U.  S.  486,  502,  41  L.  ed.  799,  804, 
17  Sup.  Ct.  Rep.  375. 

It  is  true  that  in  the  opinion  of  this 
court  in  Northern  P.  R.  Co.  v.  Spike,  supra, 
there  are  expressions  indicating  that  the 
presumption  of  the  exercise  of  due  care  and 
caution  "has  its  application  in  all  cases" 
and  is  entitled  to  weight  as  affirmative  evi- 
dence, but  as  these  expressions  appear  to 
have  gone  beyond  what  was  necessary  to 
a  decision  of  that  case  and  to  ascribe  to 
the  presumption  greater  force  and  influence 
than  in  principle  should  be  accorded  to  it, 
they  cannot  be  permitted  to  control  the 
decision  of  other  cases.  As  was  said  by 
Chief  Justice  Marshall  in  Cohen  v.  Vir- 
ginia, 6  Wheat.  264,  398,  6  L.  ed.  257,  290: 
"It  is  a  maxim  not  to  be  disregarded,  that 
general  expressions,  in  every  opinion,  arc  to 
be  taken  in  connection  with  the  case  in 
which  those  expressions  are  used.  If  they 
go  bej'ond  the  case,  they  may  be  respected, 
but  ought  not  to  control  the  judgment  in 
a  subsequent  suit,  when  the  very  point  is 
presented  for  decision.  The  reason  of  this 
maxim  is  obvious.  The  question  actually 
before  the  court  is  investigated  with  care, 
and  considered  in  its  full  extent.  Other 
principles  which  may  serve  to  illustrate  it 
are  considered  in  their  relation  to  the  case 
decided,  but  their  possible  bearing  on  all 
other  cases  i.>  seldom  completelv  investigat- 
ed." 

Without  further  reference  to  judicial  de- 
cisions, it  may  be  safely  said:  Both  reason 
and  authority  enforce  and  sustain  the  con- 
clusion that  the  presumption  of  the  exer- 
cise of  due  care  is  essentially  inferior  in 
probative  force  and  weight  to  credible  evi- 
dence, either  direct  or  circumstantial,  ex- 
planatory of  the  actual  occurrence;  that  it 
arises  and  has  application  in  the  absence 
of  such  evidence,  but  not  in  opposition  to  it; 
and  that,  in  those  courts  where  it  underlies 
the  rule  that  the  burden  of  proving  con- 
tributory negligence  rests  upon  the  defend- 
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ant>  and  must  be  maintained  by  a  fair  pre- 
ponderance of  the  evidence,  its  force  and 
influence  are  so  largely  embodied  in  the 
enforcement  of  that  rule  that  it  has  little 
independent  application,  save  as  it  rests 
upon  a  general^  but  not  invariable,  rule 
of  human  experience  which  may  and  should 
be  considered  in  determining  the  credibility 
of  evidence  and  the  weight  to  be  given  to 
it  when  these  matters  are  not  otherwise 
entirely  clear. 

In  its  charge  to  the  jury,  as  before  shown, 
the  court,  in  addition  to  telling  them  that 
the  burden  of  establishing  contributory  ncg- 
li|rence  on  the  part  of  the  deceased  was 
on  the  defendant  and  must  be  maintained 
by  a  fair  preponderance  of  the  evidence, 
attributed  to  the  presumption  of  the  exer- 
cise of  due  care  the  probative  force  and 
weight  of  aiHrmative  evidence,  notwithstand- 
ing there  was  substantial  evidence  tending 
to  explain  the  actual  occurrence,  and  also 
went  to  the  extreme  of  indicating  that  the 
presumption  was  to  be  regarded  as  if  it 
were  testimony  coming  from  the  deceased. 
This  was  error,  and  plainly  tended  to  mis- 
lead the  jury.  Los  Ani^eles  Traction  Co, 
V.  Conneally,  136  Fed.  104,  108;  Thayer's 
Preliminary  Treatise  on  Evidence,  337-339. 
There  was  also  error  in  the  general  terms 
in  which  it  was  left  to  the  jury  to  say 
whether  the  presumption  could  be  overcome 
by  evidence  of  the  physical  surroundings 
and  other  conditions  at  the  time.  That  it 
oould  be  so  overcome  was  matter  of  law,  to 
be  stated  by  the  court,  and  not  matter  of 
fact,  to  be  determined  by  the  jury. 

The  law  requires  that  one  about  to  go 
over  so  dangerous  a  place  as  a  railroad 
crossing  shall  make  vigilant  use  of  his  fac- 
ulties of  flight  and  hearing  to  discover 
whether  or  not  a  train  is  approaching,  and 
that  he  shall  do  this  at  such  short  distance 
from  the  crossing  as  will  be  effectual  for 
his  protection.  Chicago  G.  W.  R.  Co.  ▼. 
Smith,  141  Fed.  930.  It  was  therefore  the 
duty  of  the  court,  Vhen  so  requested,  to 
have  plainly  instructed  the  jury  that  if 
the  evidence  showed  that  the  deceased,  by 
the  exercise  of  reasonable  care,  would  have 
seen  or  heard  the  train  in  time  to  have 
avoided  the  collision,  the  presumption  was 
overcome,  and  the  plaintiff  could  not  re- 
cover. 

While  it  was  urged  in  argument  that  the 
evid'jnce  so  conclusively  established  the  de- 
fense of  contributory  negligence  that  the 
court  should  have  directed  the  jury  to  re- 
turn a  ve  diet  for  the  defendant,  the  present 
state  of  the  record  is  such  that  that  ques- 
tion has  not  been  considered. 

The  judgment  is  reversed,  with  a  direc- 
tion  to  grant  a  new  trial. 
4L.R.A.(JS.S.) 


COLORADO  SUPREME  COURT. 
R.  P.  McCONATHY  et  al.,  Appta^ 

V. 

JAMES  W.  DECK. 
(—  Colo.  — ,  83  Pac.  135.) 

Assault— exemplary  damages. 

1.  A  showing  of  illness  resulting  from 
unnecessarily  rough  treatment  under  a  war- 
rant of  arrest,  of  a  frail,  sick  man,  and 
his  confinement  in  a  cold  jail,  will  sustain 
a  recovery  of  exemplary  damages,  although 
the  extent  of  the  actual  damage  in  money 
is  not  shown. 

Concealed  weapon — ^forfeiture. 

2.  Conviction  of  the  offense  of  carrying 
concealed  weapons  is  not  necessary  to  work 
a  forfeiture  of  them  under  a  statute  pre- 
scribing a  punishment  for  such  offense, 
and  providing  that  all  concealed  weapons 
taken  from  persons  violating  this  statute 
shall  be  forfeited  to  the  county. 

(November  6,  1905.) 


Case  Note. — The  case  of  McConathy  v. 
Deck,  wltich  seems  to  be  the  only  one  which 
deals  with  the  question  of  the  necessity  of 
a.  conviction  for  the  offense  of  carryini»  con- 
cealed weapons  as  a  condition  preci'.?ent  to 
a  forfeiture  of  them  under  a  statute  pre- 
scribing the  .punishment  for  such  offense, 
and  providing  that  all  conee.iled  weapons 
taken  from  persons  violating  it  shall  be 
forfeited,  derives  some  support  from  cases 
which  hold  a  conviction  not  a  necessary 
condition  precedent  to  the  enforcement  of  a 
statute  providing  that,  if  any  person  shall 
violate  it,  he  shall,  upon  conviction  thereof, 
forfeit  property  or  pay  a  fine.  Agnew  v. 
McElhare,  18  Pa.  484;  Garman  v.  Gamble, 
10  Watts,  382;  Meaher  v.  Chattanooga,  1 
Head,  75.  See  also  People  v.  Waterbury, 
44  Hun,  493,  in  which  it  is  held  that  where 
a  law  provides  for  the  prosecution  and  pun- 
ishment of  the  offender  by  indictment,  and 
declares  that,  in  addition  to  the  fines  and 
penalties  prescribed,  he  shall  forfeit  and  • 
pay  a  fixed  penalty  of  a  certain  sum,  the 
punishments  a'C  entirely  separate  and  dis- 
tinct, and  an  action  for  the  penalty  pre- 
scribed is  not  dependent  upon  the  fact  that 
the  defendant  shall  have  been  indicted,  con- 
victed, and  punished  for  the  misdemeanor. 

The  McCoNATiiY  Case,  in  holding  tnat 
the  fact  of  the  violation  of  the  statute  may 
be  shown  in  defense  of  the  officer  enforcing 
the  forfeiture,  contributes  to  the  number 
of  decisions  on  the  disputed  question  of  the 
right  of  the  government  to  confiscate  prop- 
erty unlawfully  used,  without  a  judicial  de- 
termination of  the  facts  on  which  the  right 
of  confiscation  depends.  A  discussion  of 
this  question  with  reference  to  the  con- 
fiscation, without  trial,  of  property  found 
in  use  in  violation  of  the  game  laws,  may 
be  found  in  Daniels  v.  Homer,  3  L.R.A.(N.S.) 
997,  and  the  case  note  appended  thereto. 
I      Keference  is   also  made   to   the  cases  of 
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APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Hinsdale  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to   recover   damages   for   assault  and  con- 
version of  personal  property.     Affirmed  in 
part. 
The  facts  are  stated  in  the  opinion. 
Mr.  Charles  F.  Repath  for  appellants. 
Mr.  H.  €•  Clay  for  appellee. 

Gnnter,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  by  appellee,  Deck,  to 
recover  of  appellants,  McConathy  and  Smelt- 
zer,  damages  for  an  alleged  assault  upon 
appellee;  also  to  recover  certain  personal 
property,  taken  from  the  person  of  appellee, 
or  its  value.  The  complaint  contained  two 
causes  of  action.  The  first  stated  the  facts 
constituting  the  alleged  assault,  the  second 
the  facts  showing  the  plaintiff  (appellee) 
entitled  to  recover  a  certain  pistol  and  a 
certain  knife^  or  their  respective  value. 
After  issue  joined  the  case  was  tried  to  the 
court  sitting  without  a  jury. 

1.  As  to  the  first  cause  of  action,  that  to 
recover  damages  for  an  assault,  the  court 
found  that  appellants,  as  sheriff  and  deputy, 
acting  imder  a  warrant,  arrested  appellee; 
that  in  so  doing  they  maliciously  and  un- 
necessarily subjected  him  to  indignities,  to 
violence,  and  to  mental  and  physical  suffer- 
ing; that  in  disobedience  of  the  mandate  of 
the  warrant  they  threw  him  into  the  com- 
mon jail;  and  that  for  such  trespass  appel- 
lee   (Deck)    was    entitled    to    recover    ex- 


emplary damages  in  the  sum  of  $500.  Judg- 
ment went  accordingly.  The  amount  of  the 
actual  damages  sustained  by  appellee  waa 
not  found.  The  court  did  find,  however^ 
facts  showing  that  appellee  sustained  actual 
damage,  and  the  undisputed  facts  show  that 
he  received  such  damage;  for  example,  the 
evidence  shows  that,  in  consequence  of  the 
rough  treatment  to  which  the  court  found 
appellee  was  unnecessarily  subjected  by  ap- 
pellants, he  was  rendered  so  ill  as  to  be 
confined  to  his  bed  for  several  days,  suffer- 
ing in  consequence  mental  and  physical  pain 
and  loss  of  time.  It  is  said  the  failure  tu 
find  the  amount  of  such  actual  damage  is 
fatal  to  the  judgment.  This  contention  is 
an  attempt  to  apply  the  rule  announced  by 
some  of  the  authorities  that  exemplary  dam- 
ages can  be  awarded  only  when  actual  dam- 
ages have  been  sustained;  that  is,  ''exem- 
plary  damages  can  never  constitute  the  basis 
of  a  cause  of  action."  It  is  unnecessary  for 
us,  in  this  case,  to  express  an  opinion  as 
to  whether  such  rule  is  the  law  in  this 
jurisdiction,  because  the  facts  of  the  case 
do  not  bring  it  within  such  view  of  the 
law.  As  stated,  the  finding  and  the  un- 
disputed facts  show  that  the  arrest  here 
was  attended  by  unnecessarily  rough  treat- 
ment of  a  frail,  sick  man,  his  confinement 
in  a  cold  jail,  and  consequent  illness,  and 
loss  of  time.  The  finding  was  to  the  effect 
that  appellants  were  trespassers  ao  initio  in 
making  the  arrest  and  casting  appellee  in- 
to prison,  and  that  appellee  had  sustained 
real  injury  therefrom. 


Cotter  v.  Doty,  5  Ohio,  3fl3,  Gallager  v. 
Wooster.  4  Ky.  L.  Rep.  256,  and  Varden  v. 
Mount,  78  Ky.  86,  39  Am.  Rep.  208,  which 
oppose  the  holding  above  stated.  In  these 
cases  the  defendant  officers  sought  to  justify 
under  ordinances  declaring  forfeitures  for 
their  violation.  And  it  is  held  that  the 
principle  that  no  man  ought  to  be  deprived 
of  his  prope  ty  by  forfeiture  without  having 
legal  investigation  is  not  satisfied  by  the 
proceeding  against  the  officer,  since  the  ques- 
tion therein  involved  is  not  whether  the 
ordinance  is  violated,  but  whether  the  ]jro- 
ceedings  of  the  officer  arc  without  constitu- 
tional sanction. 

And  in  Darst  v.  People,  51  111.  286,  2  Am. 
Rep.  301,  a  prosecution  for  a  riot  in  the 
seizure  of  liquor  under  an  ordinance  de- 
claring a  nuisance  all  intoxicating  liquors 
kept  within  the  limits  of  the  town  for  the 
purpose  of  being  sold  or  given  away  as  a 
beverage  to  be  drunk  within  the  limits  of 
the  town,  and  which  directed  police  officers 
of  the  town  to  abate  the  nuisance  by  remov- 
ing the  liquor  beyond  the  town  limits,  the 
court  said:  "Even  under  this  ordinance, 
the  beer  and  spirits  were  not  a  nuisajice 
liable  to  summary  destruction,  unless  they 
were  kept  for  sale  or  gift,  to  be  drunk 
within  the  town;  and  whether  they  were 
kept  for  that  purpdse  was  a  question  which 
4LJLA.(N.S.) 


the  owner  had  the  right  to  submit  to  a 
court  01  justice  before  his  property  could 
be  taken  away.  The  board  of  trustees  of 
Eureka  had  no  more  power  to  authorize 
their  police  officers  to  perform  acts  of  this 
character  than  they  had  to  authorize  them 
at  discretion  to  assess  a  fine  of  $50  upon 
any  man  whom  they  might  believe  to  keep 
spirits  for  sale,  and  seize  his  property  or 
person  for  its  payment,  without  inquiry 
before  a  court,  or  an  opportunity  of  being 
heard  in  his  own  detense.  Sucn  proceed- 
ings are  a  violation  of  the  elementary  prin- 
ciples of  our  Constitution  and  laws,  and  it 
is  unnecessary  to  enlarge  upon  this  topic. 
A  man's  property  cannot  be  seized  except 
for  a  violation  of  law,  ard  whethe  •  he  has 
been  guilty  of  such  violation  cannot  be  left 
to  police  officers  or  constables  to  deter- 
mine." 

In  connection  with  the  case  in  hand,  it 
may  be  of  interest  to  note  that  a  statute 
providinpr  for  the  forfeiture  of  a  weapon 
unlawfully  carried  has  been  held,  in  Jen- 
nings V.  State,  6  Tex.  App.  298,  and  Leather- 
wood  V.  State,  6  Tex.  App.  244,  to  contra- 
vene a  constitutional  provision  that  overy 
citizen  shall  have  the  right  to  keep  and 
bear  arms  in  the  lawful  defense  of  himself 
and  the  state. 
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The  authorities  are  that  if  actual  damage 
is  shown,  even  though  its  amount  is  not 
shown  or  found,  and  the  other  elements  en- 
titling the  plaintiff  to  exemplary  damages 
are  present,  exemplary  damages  may  be 
awarded.  In  other  words,  after  actual  dam- 
age is  shown  it  is  unnecessary  to  show  its 
money  extent  to  sustain  a  judgment  for  ex- 
emplary damages.  We  think  the  reasoning 
in  Williams  v.  Williams,  20  Colo.  51,  67,  37 
Pac.  614,  is  authority  for  tins  conclusion. 
That  action  was  by  the  wife  to  recover  dam- 
ages for  alienation  of  the  husband's  affec- 
tions. The  action  arose  after  the  enact- 
ment of  our  exemplary  damage  act.  I  Mills' 
Anno.  Stat  §  1512.  The  court  was  of  the 
opinion  that  the  injury  complained  of  was 
within  the  statute,  because  it  was  an  ac- 
tionable wrong,  although  unattended  by 
bodily  injury  or  pecuniary  losses.  Inter 
alia,  the  court  said:  "Such*  injury  is  a 
Mrrong  done  to  the  wife,  as  an  individual, 
— as  a  person.  The  statute  does  not  specify 
that  the  wrong  shall  be  a  physical  or  bodily 
injury.  On  the  contrary,  it  allows  exem- 
plary damages  when  *the  injury  complained 
of  shall  be  attended  by  circumstances  of 
fraud,  malice,  or  insult,  or  a  wanton  and 
reckless  disregard  of  the  injured  party's 
rights  and  feelings.'  These  words  clearly 
import  wrongs  and  injuries  other  than  mere 
bodily  wounds  or  pecuniary  losses.  They 
include,  as  well,  injuries  affecting  the  mind 
and  sensibilities  of  the  individual,  which  are 
often  more  grievous  and  painful  than  mere 
material  injuries."  In  Favorite  v.  Cottrill, 
62  Mo.  App.  119,  123,  plaintiff  sued  for  the 
destruction  of  his  business  as  a  billposter. 
The  jury  returned  a  verdict  of  $1  as  com- 
pensatory damages,  and  $5,000  as  exemplary 
damages.  A  remittitur  was  made  in  the 
trial  court,  and  judgment  entered  for  $2,499. 
The  evidence  showed  substantial  damages, 
but,  on  account  of  a  defect  in  the  pleadings, 
the  court  excluded  it  from  the  consideration 
of  the  jury,  and  charged  that  the  recovery 
of  compensatory  damages  could  not  exceed 
a  nominal  sum,  and  that  exemplary  dam- 
ages might  be  awarded.  Exemplary  dam- 
ages were  awarded.  The  point  was  made  on 
appeal  that  the  instruction  as  to  exemplary 
damages  was  error  because  it  permitted 
nominal  damages  to  constitute  the  basis  of 
exemplary  damages.  The  court,  after  ad- 
verting to  the  conflict  of  authority  upon 
this  question,  held  that  the  judgment  should 
stand,  and,  inter  aJiOy  said:  "Here  the  in- 
jury inflicted  was  not  theoretical  or  fanci- 
ful, but  quite  substantial,  and  the  plaintiff 
was  only  precluded  from  recovering  sub- 
stantial damages  because  of  the  state  of  the 
pleadings.  We  will  therefore  overrule  the 
assignment."  In  Robinson  v.  Goings,  63 
Miss.  600,  604,  Goings  sued  to  recover  dam- 
4  L.R.A.(KJ9.) 


ages  for  taking  forcible  possession  of  his 
vragon,  team,  and  three  bales  of  cotton. 
The  evidence  showed  that  plaintiff  started 
his  wagon  loaded  with  three  bales  of  cotton 
for  delivery  to  a  third  party.  When  the 
wagon  reached  tiie  store  of  defendants,  it 
was  stopped,  and  the  cotton  forcibly  thrown 
off  and  rolled  into  their  shed.  The  driver 
returned  to  the  home  of  plaintiff  with  his 
wagon  and  team.  Later  the  cotton  was  de- 
livered by  the  defendants  to  the  third  party, 
upon  the  order  of  plaintiff.  The  evidence 
did  not  show  actual  damages  to  plaintiff  in 
any  particular  sum.  Plaintiff  was  awarded 
punitive  damages  in  the  sum  of  $125.  It 
was  contended  that  the  facts  did  not  justify 
an  award  of  punitive  damages  because  there 
w^as  only  a  nominal  injury  to  plaintiff. 
The  court  held  that,  although  the  extent 
oif  the  injury  was  uncertain,  it  was  a  real 
injury,  and  was  a  basis  for  punitive  dam- 
ages. In  the  course  of  the  opinion  it  said: 
"One  in  the  orderly  and  lawful  prosecution 
of  his  business  cannot  be  said  to  be  only 
nominally  injured  by  the  unwarranted  and 
illegal  seizure  and  detention  of  his  prop- 
erty by  another,  so  as  to  interrupt  the  course 
of  business  of  the  owner." 

In  the  case  liefore  us  the  finding  of  the 
court  and  the  undisputed  evidence  show  that 
appellee  sustained  actual  damages,  although 
the  money  extent  thereof  was  not  found. 
The  finding  further  was  that  such  damage 
was  inflicted  under  circumstances  justifying 
the  award  of  exemplary  damages,  and  ex- 
emplary damages  were  awarded.  We  think 
the  judgment  on  the  first  ground  of  action, 
awarding  $500  as  exemplary  damages, 
should  stand. 

2.  The  second  cause  of  action  was  to  re- 
cover of  appellants  the  value  of  a  pistol  and 
knife  taken  from  the  person  of  appellee  at 
the  time  of  the  arrest  mentioned  in  the 
first  cause  of  action.  The  pistol  was  found 
to  be  of  the  value  of  $16,  and  the  knife  of 
the  value  of  $1,  and  the  judgment  went  for 
$17  on  the  second  cause  of  action  in  favor 
of  appellee  and  against  appellants.  The  evi- 
dence, without  conflict,  showed  that  the  pis- 
tol, at  the  time  of  the  seizure,  was  being 
carried  by  appellee  in  violation  of  the  stat- 
ute Against  carrying  concealed  weapons. 
Mills's  Anno.  Stat.  Rev.  Supp.  S  1364.  There 
was  no  criminal  charge  preferred  against 
appellee  for  carrying  concealed  weapons,  and 
it  is  not  claimed  Uiat  tlic  pistol  was  being 
held  to  be  used  as  evidence  upon  the  trial 
of  such  charge. 

Appellants  contend  that  as  to  this  cause 
of  action  the  judgment  was  wrong,  because, 
under  the  undisputed  facts,  the  pistol  wa? 
taken  from  the  person  of  appellee  while 
carrying  it  in  violation  of  the  statute 
against    carrying    concealed    weapons,    and 
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that  the  mere  ooeurrenoe  of  such  facts  de- 
vested appellee  of  his  title,  and  worked 
a  forfeiture  of  his  interest  in  the  pj^itol  in 
favor  of  the  county.  Appellee  contends  that 
a  judieial  proceeding  establishing  a  viola- 
tion of  the  statute^  as  the  conviction  of  ap- 
pellee of  the  crime  of  carrying  concealed 
weapons,  was  necessaiy  to  work  the  forfeit- 
ure; that,  as  there  had  not  been  such  con- 
viction, the  ownership  of  the  pistol  was 
still  in  appellee.  Decisive  of  the  conten- 
tion of  the  respective  parties  is,  Was  a  con- 
viction in  a  criminal  proceeding  for  carry- 
ing concealed  weapons  necessary  to  work 
the  forfeiture,  or  can  the  fact  of  a  violation 
of  the  statute  be  availed  of,  if  established 
by  other  evidence  than  a  judgment  of  con- 
viction ? 

The  statute  prescribes:  "If  any  person 
.  .  .  shall,  within  any  city  .  .  .  car- 
ry concealed  upon  his  .  .  .  person  any 
pistol  .  .  .  such  person  .  .  .  shall, 
upon  conviction  thereof  ...  be  punished 
by  imprisonment  in  the  county  jail, 
.  .  .  or  by  a  fine  ...  or  by  both 
such  fine  and  imprisonment.  .  .  .  All 
troncealed  weapons  taken  from  parties  viola- 
tion [violating]  this  section  shall  be  for- 
feited to  the  county  and  confiscated  and 
sold  at  auction  for  the  benefit  of  the  school 
fund  of  the  county  in  which  the  offense  is 
committed.''  This  section  in  effect  says 
that  any  pistol  taken  from  any  party 
carrying  it  concealed  upon  his  person  within 
any  city  shall  be  forfeited  to  the  county 
and  confiscated,  and  sold  at  auction  for  the 
benefit  of  the  school  fund  of  the  county 
in  which  the  offense  is  committed.  This 
statute,  by  its  terms,  makes  the  occurrence 
of  the  facts  constituting  its  violation  work 
a  forfeiture.  It  doen  not  make  the  for- 
feiture dependent  upon  a  conviction.  To 
ranstrue  the  statute  as  requiring  a  convic- 
tion as  a  condition  precedent  to  a  forfeiture 
thereunder  would  be  to  supply  a  provision 
it  has  not. 

The  question  before  us  is  not  a  new  one. 
In  13  Am.  Jt  Eng.  £nc.  Law,  2d  ed.  p. 
.58,  it  is  said:  "While  a  forfeiture  at  com- 
mon law  does  not  operate  to  devest  the  title 
of  the  owner  until,  by  a  proper  judgment 
in  a  suit  instituted  for  that  purpose,  the 
rights  of  the  state  have  been  established, 
it  is  otherwise  where  a  statute  in  terras  de- 
nounces a  forfeiture  of  property  as  the 
penalty  for  a  violation  of  law,  without 
alternative  of  value  or  other  qualifications 
or  provisions,  or  language  showing  a  differ- 
ent intent;  for  in  such  case  the  forfeiture 
takes  place  absolutely  and  instantaneously 
on  the  commission  of  the  offense,  or  at  such 
other  time  and  upon  such  other  conditions 
as  the  statute  may  name." 

Wilkins  v.  Despard,  5  T.  R.  113,  was 
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trespass,  by  an  owner  against  the  governor 
of  a  foreign  country  belonging  to  Great 
Britain,  for  seizing  and  selling  his  sloop. 
The  defense  was  that  the  owner's  title 
was  devested  by  a  forfeiture  to  the  defend- 
ant and  the  Crown  through  a  violation,  by 
the  owner,  of  the  navigation  act.  Under 
the  provisions  of  that  act,  if  the  facts 
existed  set  up  in  the  answer,  the  sloop  and 
its  cargo  became  forfeited  to  the  Crown  and 
the  defendant.  It  was  contended  by  the 
owner  that  the  existence  of  the  fact«i  con- 
stituting a'  violation  of  the  navigation  act. 
'^without  any  sentence  of  condemnation  of 
the  said  cargo  and  the  said  sloop  .  .  . 
being  given  or  rendered  by  any  court  having 
competent  jurisdiction  in  that  behalf,*' 
would  not  work  a  forfeiture.  The  court 
held  that  the  violation  of  the  act  worked 
the  forfeiture,  and  that  the  violation  could 
be  shown  as  any  other  fact,  and  that 
a  previous  judicial  determination  of  a  viola- 
tion of  the  statute  was  not  necessary  to  its 
operating  to  effect  a  forfeiture. 

Fontaine  v.  Phoenix  Ins.  Co.  11  Johns. 
203,  was  an  action  on  a  policy  of  insurance 
covering  the  schooner  Phcenix.  The  vessel 
was  practically  lost.  A  question  was 
whether  the  plaintiff  at  the  time  of  th<' 
loss  had  an  insurable  interest  in  the  vessel. 
The  defense  was  that  the  title  to  the 
schooner  had  been  forfeited  to  the  United 
States  prior  to  her  loss  for  a  violation  of 
the  exclusion  act«  and  that  her  title  was 
in  the  United  States  under  such  forfeiture 
at  the  time  of  the  loss.  The  6th  section  of 
that  act  (act  March  1,  1809,  chap  24,  2 
Stat,  at  L.  529 )  provides  that  any  vessel  re- 
ceiving cargo  in  violation  of  that  act  shall 
be  forfeited  to  the  United  States.  It  was 
contended  that  a  proceeding  in  condeinnu 
tion,  or  some  other  judicial  proceeding, 
was  necessary  to  determine  that  there  had 
been  a  violation  of  that  act,  and  that  the 
facts,  without  a  judicial  determination  of 
their  existence  and  that  they  amounted 
to  a  violation  of  the  act  would  not  work 
a  forfeiture.  The  court  held  that  the  mere 
existence  of  the  facts  operated  as  a  for- 
feiture, and  that  a  previous  judicial  deter- 
mination that  such  facts  constituted  a  vio- 
lation of  the  statute  was  not  a  condition 
precedent  to  their  operating  to  devest  the 
title  of  the  former  owner.  The  court  ap- 
proves Wilkins  v.  Despard,  supra,  and  in 
speaking  of  the  ruling  there  says:  "It  is 
decided  that,  if  a  ship  be  seized  as  forfeited 
under  the  navigation  act,  the  owner  cannot 
maintain  trespass  against  the  party  seizing, 
although  the  latter  does  not  proceed  to 
condemnation;  for  by  the  forfeiture  the 
property  is  devested  out  of  the  owner." 

Kennedy  v.   Strong,   14  Johns.  128,  was 
an   action   of   trover   for  certain   merchan- 
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diae.  The  defendant,  a  ehipowner,  who 
had  converted  the  merchandise,  set  up  that 
the  same  had  been  shipped  in  violation  of 
the  exclusion  act,  and  that  therefore  the 
title  to  it  had  been  forfeited  to  the  United 
States.  The  plaintiff  contended  that  the 
shipment  of  the  goods  in  violation  of  the 
act  did  not,  without  a  judgment  establish- 
ing such  violation,  devest  his  title.  The 
court  held  that  a  judgment  by  condemna- 
tion, or  otherwise,  establishing  such  viola- 
tion, was  not  necessary  to  the  facts  con- 
stituting the  violation  operating  as  a  for- 
feiture. In  the  course  of  its  opinion  the 
courts  said:  "That  point  has  been  settled 
in  this  court  and  in  the  Supreme  Court  of 
the  United  States.  The  forfeiture  takes 
place  on  the  commission  of  the  act  prohib- 
ited, and  by  the  forfeiture  the  property  is 
immediately  devested  out  of  the  owner  be* 
fore  any  seizure  or  suit." 

In  Bennett  v.  American  Art  Union,  6 
Sandf.  614,  631,  plaintiff,  in  effect  a  sub- 
scriber of  the  art  union^  a  oo.'poration, 
sought  an  injunction  to  restrain  the  dis- 
tribution by  lot  of  certain  works  of  art 
which  that  corporation  had  purchased.  One 
ground  for  the  court's  denying  the  writ  of 
injunction  was  that  the  plaintiff  had  no 
interest  in  the  property  because  the  title 
of  the  compai^  to  the  property  had  become 
forfeited  to  the  state  through  a  violation 
of  the  statute.  The  courts  among  other 
things,  said:  "It  was  so  vested  by  force  of 
the  forfeiture  which  the  statute  declares  of 
"*all  property  that  shall  be  offered  for  sale 
or  distribution  contrary  to  its  provisions,' — 
a  forfeiture  which,  by  the  express  words  of 
the  law,  may  attach  as  well  before  as  after 
the  determination  of  the  chance  upon  which 
the  distribution  depends.  ...  It  has, 
indeed,  been  insisted  by  the  counsel  for  the 
plaintiff  that  the  forfeiture  which  the 
statute  creates,  whatever  may  be  its 
•effect  by  relation,  does  not  attach,  so  as 
devest  the  title  of  the  owner,  until,  by  a 
proper  judgment  in  a  suit  instituted  for 
that  purpose,  the  rights  of  the  state  have 
l)een  established:  but  although,  it  is  un- 
doubtedly true  that  a  forfeiture  at  common 
law  does  not  operate  to  change  the  prop- 
erty until  some  legal  step  has  been  taken 
by  the  government  for  the  assertion  of  its 
rights,  there  is  a  material  distinction  be- 
tween a  common-law  and  a  statutory  for- 
feiture, to  which  the  learned  counsel  failed 
to  advert.  'When  a  forfeiture  is  given  by 
«tatute,  ...  the  rules  of  the  common  law 
are  diapensed  with,  and  the  thing  forfeited 
may  either  vest  immediately  or  upon  the 
performance  of  some  future  act,  acsordinp 
to  the  will  of  the  legislature.  This  depends 
<'ntirely  upon  the  construction  of  the  stat- 
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ute.'  .  .  .  There  are  many  decisions  in 
England  and  in  the  United  States  which  es- 
tablish that  where,  by  the  words  of  a  stat- 
ute, a  forfeiture  is  attached  to  the  commis- 
sion of  an  offense^  its  immediate  operation 
is  to  devest  wholly  the  title  of  the  owner, 
so  as  to  deprive  him  of  the  right  of  main- 
taining any  action  or  defense,  to  which,  as 
owner,  he  would  otherwise  be  entitled." 

Oakland  R.  Co.  v.  Oakland  B.  &  F.  V. 
R.  Co.  45  Cal.  365,  13  Am.  Rep.  181.  and 
Borland  v.  Lewis,  43  Cal.  569,  also  support 
the  conclusion  we  have  reached.  In  the 
course  of  its  opinion  in  the  former  case  the 
court  used  the  following  language:  "Now 
while  a  forfeiture  at  common  law  does  not 
operate  to  devest  the  title  of  the  owner 
until,  by  a  proper  judgment  in  a  suit  in- 
stituted for  that  purpose,  the  rights  of  the 
state  have  been  established,  it  is  otherwise 
when  the  forfeiture  is  declared  by  a  stat- 
ute. In  the  latter  case  the  title  to  the 
thing  forfeited  immediately  vests  in  the 
state  upon  the  commission  of  the  offense  or 
the  happening  of  the  event  for  which  the 
forfeiture  is  declared,  or  at  such  other 
time  and  upon  such  other  condition  as 
the  statute  may  name.  ...  In  some  of 
the  cases  the  question  has  been  directly 
presented  whether,  after  the  forfeiture  has 
taken  place,  but  in  the  absence  of  any  judg- 
ment declaring  the  forfeiture,  the  former 
owner  could  maintain  any  action  in  refer- 
ence to  the  forfeited  property,  and  it  was 
held  that  he  could  not."  In  the  latter  caae 
the  provisions  of  the  statute,  declaring  a 
forfeiture  upon  the  existence  of  certain 
facts,  was  availed  of  by  defendant  in  an 
ejectment  case.  See  also  United  States  ▼. 
1,960  Bags  of  Coffee,  8  Cranch,  398,  3  L. 
ed.  C02. 

The  statute  under  consideration  divides 
into  two  parts, — the  one  providing  that 
upon  conviction  the  defendant  shall  be 
fined  or  imprisoned  or  both;  the  other, 
complete  in  itself,  saying  that  a  violation 
of  the  statute  shall  work  a  forfeiture.  We 
repeat  it  is  not  provided  that  this  violation, 
lo  be  effective,  shall  be  established  in  any 
particular  manner.  Tlie  provision  simply 
is  that,  if  the  violation  exists,  it  will  work 
a  forfeiture.  It  has  been  shown  in  this 
case  that  there  was  a  violation  of  the  stat- 
ute. Its  effect,  then,  according  to  the  terms 
of  the  statute,  was  to  devest  the  title  of 
the  pistol  from  the  former  owner,  and  invest 
it  in  the  county.  We  think  the  judgment 
for  the  return  of  the  pistol,  or  its  value, 
should  have  been  for  appellants,  the  de- 
fendants. As  to  the  knife,  the  evidence  has 
not  shown  that  it  was  within  the  statute. 
The  judgment  below  will  be  affirmed  as 
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to  the  first  cauM  of  action,  and  reversed 
as  to  the  second. 

Judgment  affirmed  in  part,  and  reversed 
in  part. 

The  Chief  Justice  and  Maxwell,  J.,  concur. 


MnnrssoTA  supskme  cousx. 

a  PARKS,  Appt., 

V. 

DAVID  FOGLEMAN,  Respt 

(—  Minn.  — ,  105  N.  W.  660.) 

A^ent — ^mistaken    payment— right    to    re- 
cover. 

If  an  agent  by  mistake  pays  to  a 
9      third  party  mone^  in  his  possession  belong- 
ing to  his   principal,  he  may  maintain  in 
his  own  name  an  action  for  money  had  and 
received  to  recover  it  back. 

(January  19,  1906.) 

Headnote  by  Stabt,  Ch.  J. 


APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Stevens  County 
granting  a  new  trial  after  verdict  in  iiiA 
favor  in  an  action  brought  to  recover  money 
alleged  to  have  been  paid  by  mistake.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  A.  Stone  and  C.  B.  Randall,  for 
appellant: 

Where  a  man  pays  money  by  his  agent, 
which  ought  not  to  have  been  paid,  either 
the  agent  or  principal  may  bring  an  action 
to  recover  it  back. 

Stevenson  v.  Mortimer,  2  Cowp.  805 ;  Oom 
V.  Bruce,  12  East,  225;  Holt  v.  Ely,  1  EL 
&  Bl.  795,  18  Eng.  L.  &  Eq.  422;  Kent  v. 
Bomstein,  12  Allen,  342;  Huffcut,  Cases  in 
Agency,  p.  216;  Reinhard,  Agency,  §§  372, 
pp.  377  et  seq.  Mechem,  Agency,  §  761; 
Story,  Agency,  0th  ed.  §  398. 

Messrs.  Smith  &  Beise  for  respondent. 

Start,  Ch.  J.,  delivered  the  opinion  of 
the   court: 

Action  to  recover  money  paid  to  defend* 
ant  for  plaintiff's  use.     The  complaint  al- 


Case  Note. — ^The  decision  in  the  above 
case,  that  an  agent  who,  by  mistake,  pays 
to  a  third  person  money  in  his  possession 
belonging  to  the  principal,  may  maintain 
an  action  in  his  own  name  for  money  had 
and  received  to  recover  it  back,  is  sustained 
by  the  text  writers  on  the  subject  of 
agency.  See  2  Clark  &  S.  Agency,  §  621 ; 
Mechem,  Agency,  §  761;  Story,  Agency,  9th 
ed.  S  398 ;  Tiffany,  Agency,  §  102 ;  Huffcut, 
Oases  in  Agency,  §  210.  The  following  cases 
are  cited  by  these  authors  in  support  of  this 
position: 

Stevenson  v.  Mortimer,  2  Cowp.  806,  in 
which  Lord  Mansfield  said:  ''Where  a  man 
pays  money  by  his  agent  which  ought  not  to 
have  been  paid,  either  the  agent  or  principal 
may  bring  an  action  to  recover  it  back. 
The  agent  may,  fr^m  the  authority  of  the 
principal;  and  the  principal  may,  as  prov- 
ing it  to  have  been  paid  oy  his  agent/'  It 
was  specifically  held  in  this  case  that  the 
owners  of  a  vessel  could  recover  in  assump- 
sit for  money  had  and  received  the  excess 
of  fees  exacted  by  a  customhouse  officer 
from  the  master  of  a  vessel,  though  the 
statute  imposed  the  duty  to  pay  the  fees 
on  the  master  personally.  It  was  noted  in 
this  case  that,  notwithstanding  the  personal 
liability  of  the  master  for  the  fees,  he  was 
entitled  to  charge  the  necessary  fees  to  the 
account  of  the  owners,  and  that  the  master, 
as  a  witness  in  the  case,  testified  that  the 
money  was  paid  by  the  order  of  the  plain- 
tiffs. 

Holt  ▼.  Ely,  1  El.  &  Bl.  795,  holding  that 
one  in  whose  hands  a  fund  had  been  placed 
by  another  for  the  purpose  of  satisfying  cer- 
tain acceptances  of  the  latter  was  entitled 
to  maintAin  an  action  for  money  had  and 
received  against  a  third  person  who  falsely 
represented  that  he  held  one  of  such  ac- 
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oeptances,  and  thereby  induced  the  plaintiff 
to  pay  him  the  amount  of  the  same  out  of 
the  fund.  Lord  Campbell,  Ch.  J.,  said  that 
if  only  one  party  was  entitled  to  sue  it 
was  the  plaintiff,  inasmuch  as  his  principal 
had  given  him  no  authority  to  pay  the 
amount  of  the  bill  of  exchange  actually 
satisfied,  and  he  was  therefore  guilty  of 
negligence  in  making  such  payment,  and 
could  not  debit  his  principal  with  it.  All 
of  the  ludges  expressed  the  opinion  that 
either  the  principal  or  agent  could  main- 
tain an  action.  Erie,  J.,  said  that  even  if 
the  plaintiff  had  had  the  authority  of  his 
principal  to  pay  the  acceptance,  either 
might  have  sued  in  respect  of  the  defend^ 
ant's  fraud. 

Oom  V.  Bruce,  12  East,  225,  holding  that 
a  resident  agent  having  taken  out  a  policy 
of  insurance  for  a  Russian  subject  abroad 
at  and  from  a  port  in  Russia  to  London, 
which  was  void  in  its  inception  because 
made  after  the  commencement  of  hostilities 
by  Russia  against  Great  Britain,  was  en- 
titled to  maintain  an  action  for  a  return  of 
the  premium.  The  only  question  that 
seems  to  have  been  made  in  this  case  wvlb 
whether  there  was  any  right  to  recover  at 
all,  and  not  whether  such  right  was  in  the 
principal  or  in  the  agent.  The  case,  there- 
fore, lends  but  little  additional  support  to 
the  position  taken  by  the  text  writers. 

Kent  V.  Bomstein,  12  Allen,  342,  hold- 
ing that  one  employed  simply  to  sell  goods 
and  pay  over  the  money  received  to  his  em- 
ployer, who  undertook  to  exchange  such 
money  with  a  third  person  and  received  in 
exchange  a  counterfeit  bill,  could  maintain 
an  action  in  his  own  name  to  recover  back 
the  money  so  paid  out  by  him,  it  not  ap- 
pearing that  the  transaction  had  been  rati- 
fied by  the  principal.    The  decision  is  upon 
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Icged  that  the  plaintiff,  on  July  14,  1904, 
paid  to  the  defendant  $100,  to  the  use  and 
account  of  plaintiff;  that  he  duly  demanded 
of  the  defendant  its  repayment,  which  was 
refused.  The  answer  was  a  general  denial. 
The  evidence  on  the  part  of  the  plaintiff  was 
sufficient  to  establish  tliese  facts:  On  July 
14,  1904,  the  plaintiff  was  the  agent  of  the 
^lonarch  Elevator  Company,  in  charge'  of 
their  grain  elevator  at  Cyrus,  this  state; 
that  he  had  in  his  possession  and  control 
money  belonging  to  the  elevator  company, 
anil  was  authorized  to  purchase  wheat  and 
pay  for  it  out  of  such  money;  that  he  pur- 
chased a  quantity  of  wheat  of  the  defend- 
ant, and  by  mistake  overpaid  him  in  the  sum 
of  $100;  and,  further,  that  on  the  same  day 
he  discovered  tlie  mistake  and  demanded 
from  the  defendant  the  return  of  the  $100, 
which  was  refused.  The  evidence  on  the  part 
of  the  defendant  tended  to  show  that  he 
was  not  overpaid  in  any  amount  for  hi  a 
wheat.  The  jury  returned  a  verdict  for  the 
plaintiff  for  the  $100  and  interest.  There- 
upon the  defendant  made  a  motion  to  set 
aside  the  verdict  and  for  a  new  trial,  which 
the  court  granted,  and  the  plaintiff  appealed 
from  the  order. 

There  is  nothing  in  the  record  to  indicate 
that  the  motion  was  granted  upon  the 
ground  that  the  verdict  was  not  justified  by 


the  evidence;  hence  it  must  be  assumed  that 
a  new  trial  was  granted  on  the  ground  of 
alleged  errors  of  law  occurring  at  the  trial. 
The  allied  errors  relied  upon  by  the  de- 
fendant are  to  the  effect  that  the  trial  court 
erred  in  denying  his  motion  to  dismiss  the 
action,  and,  further,  in  not  instructing  the 
jury  to  return  a  verdict  for  the  defendant 
for  the  reason  that  the  evidence  on  the  )>art 
of  the  plaintiff  did  not  tend  to  prove  the 
cause  of  action  alleged  in  the  complaint, 
but,  on  the  contrary,  the  evidence  proved  a 
cause  of  action  in  favor  of  a  third  party, 
the  elevator  company;  or^  in  other  words, 
that  there  was  a  fatal  variance  between  the 
allegations  of  the  complaint  and  the  proof. 
The  case  of  Dennis  v.  Spencer,  45  Minn.  250, 
47  N.  W.  795,  is  cited  in  support  of  this  con- 
tention. In  that  case  the  (X)mplaint  alleged 
as  the  subject-matter  of  the  action  a  con-  • 
tract  made  between  plaintiff  and  defendant. 
Thero  was  no  evidence  to  prove  such  con- 
tract, but  the  evidence  did  tend  to  prove  a 
contract  l)etween  the  defendant  and  a  third 
party  which  had  been  assigned  to  the  plain- 
tiff. It  was  held  that  tliis  was  not  a  va- 
riance, but  a  failure  of  proof.  The  case, 
then,  is  not  here  in  point,  if  the  evidence  in 
this  case  tonde<l  to  prove  the  alleged  cause 
of  action  in  favor  of  the  plaintiff.  The  ques- 
tion here  to  be  decided  is  whether  an  agent. 


the  ground  that,  under  the  circumstances, 
the  plaintiff  was  liable  to  his  princi)>al  for 
the  money,  and  that  the  right  to  recover 
from  the  third  person  \i'as  tlie  only  mode 
in  which  he  coula  indemnify  himself  against 
the  principal's  claim. 

Clark  &  Skyles  on  Agency,  S  621,  also 
cite  in  support  of  the  doctrine  the  case  of 
Colonial  Bank  v.  Exchange  Bank,  L.  R.  11 
^\pp.  Cas.  84,  holding  that  a  bank  which 
undertook  to  remit  moneys  to  a  certain 
other  bank  had  a  sufficient  interest  to  main- 
tain an  action  to  recover  the  money,  which 
was,  by  mistake  of  their  agent,  remitted 
to  defendant,  who  undertook  to  apply  it 
to  a  debt  of  the  person  for  whom  the  money 
was  remitted.  The  bank's  right  of  action 
was  grounded  upon  its  right  to  indemnify 
itself  against  liability  on  account  of  the 
mistake  of  its  agent. 

The  case  of  Fear  v.  Jones,  6  Iowa,  189,  is 
somewhat  analogous.  It  was  there  held 
that  an  agent  who.  by  mistake,  delivered 
to  a  purchaser  a  superior  article  for  the 
price  of  an  inferior  article,  and  who  pro- 
cured a  promise  from  the  purchaser  to 
"make  it  right,"  had  such  an  interest  as 
entitled  him  to  maintain  an  action  against 
the  purchaser  to  recover  the  difference. 

In  Hungerford  v.  Scott.  37  \^'is.  341,  the 
right  of  an  agent  of  a  steamship  company, 
who,  through  mistake,  sold  tickets  for  less 
than  the  schedule  price,  to  maintain  an 
action  against  the  purchasers  for  the  dif- 
ference, was  denied,  although  it  appeared 
that  he  had  made  the  difference  good  to 
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his  principal.  The  decision,  however,  was 
not  upon  tlie  ground  that  the  right  of  ac- 
tion was  not  in  the  agent,  but  upon  the 
ground  that  there  was  no  right  of  action 
at  all.  there  being  no  implied  obligation  on 
the  part  of  tlie  purchasers  to  make  good  tlie 
mistake. 

The  foregoing  seem  to  be  all  of  the  cases 
which  directly  support  the  position  taken 
by  these  authors,  and  by  the  court  in  Pabkb 

V.    FOGLEMAN. 

In  Steiner  Bros.  v.  Clisby,  103  Ala.  IRl, 
15  So.  612,  the  right  of  an  agent  to  main- 
tain an  action  for  money  had  and  received 
to  recover  back  the  purchase  price  of  se- 
curities which  he  had  been  induced  to  pur- 
chase for  his  principal  by  the  false  and 
fraudulent  representation  of  the  defendant 
was  denied,  notwithstanding  that  it  ap- 
peared that  because  of  the  principal's  dis- 
satisfaction with  the  securities  and  his  in- 
sistence that  the  plaintiff  had  transcended 
his  authority  as  agent,  the  latter  refunded 
the  money  paid  for  the  securities  and  took 
an  assignment  of  the  same,  but  not  of  the 
cause  of  action  against  the  defendant.  The 
decision  is  upon  the  ground  that  the  facts 
did  not  show  that  the  plaintiff  had  tran- 
scended his  authority  in  purchasing  the  in- 
vestments, or  that  he  was  guilty  of  any 
lack  of  skill  and  diligence  in  making  the 
purchase,  and  therefore  there  was  nothing 
to  show  that  he  was  legally  liable  to  refund 
the  money  to  the  principal,  and  that  his 
voluntary  refunding  of  the  same  would  not 
support  his  action  against  the  defendant. 
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iiaving  in  his  posseBflion  and  oontrol  the 
money  of  his  principal,  may  maintain  an  ac- 
tion in  hie  own  name  to  recover  it,  if  a 
stranger,  having  no  interest  therein,  obtains 
it  from  the  agent  by  mistake  or  fraud  or 
trespass.  It  is  clear  that,  if  the  defendant  in 
this  case  had  taken  the  money  from  the  pos- 
session of  plaintiff  under  circumstances  con- 
stituting an  actual  conversion,  the  plaintiff 
could  have  recovered  in  his  own  right  and 
name  from  the  defendant  the  money  he  took 
from  the  plaintiff's  possession.  Laing  v. 
Nelson,  41  Minn.  521,  4»N.  W.  476:  Brown 
V.  Shaw,  51  Minn,  2C6,  53  N.  W.  633.  In 
principle  there  can  be  no  difference  between 
auch  a  case  and  this  one,  for  here  the  money 
was  in  the  possession  of  the  plaintiff,  and 
he  was  accountable  for  it  to  his  principal ; 
for  he  was  not  authorised  to  pay  it  to  any- 
one without  receiving  an  equivalent  in  wheat 
therefor,  but  the  defendant^  having  no  right 
to  the  money,  obtained  it  by  mistake  from 
plaintiff's  possession,  and  refused  to  return 
it  on  demand;  or,  in  other  words,  he  con- 
verted it  to  his  own  use.  The  plaintiff's 
cause  of  action  in  his  own  right  was  then 
complete,  for  he  had  a  special  property  in 
the  money  by  reason  of  his  possession  and 
the  fact  that  he  was  liable  primarily  for  it 
to  the  general  owner  thereof,  who  was  not 
bound  to  pursue  the  defendant.  Therefore 
the  plaintiff  had  no  other  way  of  indemni- 
fying himself  against  loss  by  reason  of  the 
mistake,  except  to  get  the  money  back  into 
his  possession;  and,  the  defendant  having 
refused,  on  demand,  to  return  it  to  the  plain- 
tiff's possession,  the  plaintiff  could  recover 
the  money  in  an  action  for  conversion,  or 
waive  the  tort  and  recover  it  in  an  action 
for  money  had  and  received  to  the  use  of 
the  plaintiff. 

Counsel  for  the  defendant  urges  that,  even 
if  it  be  conceded  that  an  agent  may  maintain 
an  action  to  recover  the  money  of  his  princi- 
pal which  he  has  paid  to  a  third  party  by 
mistake,  the  plaintiff- should  have  pleadeci 
his  agency  in  the  complaint.  This  was  not 
neoessaiy,  for  the  plaintiff  does  not  seek  to 
recover  the  money,  either  in  the  name  or 
right  of  his  principal,  but,  as  already  stated, 
in  his  own  right.  The  case  of  Kent  v.  Born- 
stein,  12  Allen,  342,  in  directly  in  point.  In 
that  case  the  plaintiff  had  in  his  possession 
money  of  his  principal,  and,  at  the  request  of 
a  third  party,  he  gave  him  smaller  bills 
in  his  possession,  which  were  a  part  of  the 
money  of  his  principal,  in  exchange  for  a 
$50  bill  which  proved  to  be  counterfeit.  The 
agent,  in  his  own  name,  brought  an  action 
against  the  third  party  to  recover  back  the 
sum  of  $50  so  paid.  The  defendant  con- 
tended that  the  agent  had  no  such  interest 
in  the  subject  of  the  suit  as  to  entitle  him 
to  maintain  the  action.  The  court  held 
4L.RJl.(N.S.) 


otherwise,  and  said:  ''It  is  clear  that  the 
plaintiff  exceeded  his  authority  in  exchan- 
ging the  smaller  bills  in  his  possession  for 
one  of  the  denomination  of  $50,  and  he  is 
liable  to  his  employer  for  the  loss  occa- 
sioned by  his  unauthorized  act.  ...  It 
cannot,  therefore,  be  said  that  the  plaintiff 
has  no  beneficial  interest  in  the  cause  of  ac- 
tion on  which  this  suit  is  brought.  On  the 
contrary,  it  plainly  appears  that  his  right  to 
recover  in  this  action  is  the  only  mode  in 
which  he  can  indemnify  himself  against  the 
rightful  claim  of  his  employer  for  the  loss 
caused  by  his  abuse  of  the  authority  in- 
trusted to  him."  We  hold,  upon  principle 
and  authority,  that^  if  an  agent  by  mistake 
pays  to  a  third  party  money  in  his  posses- 
sion belonging  to  his  principal,  he  may  main- 
tain an  action  in  his  own  name  to  recover  it 
back.  1  Am.  &  Eng.  Enc.  Law^  2d  ed.  p. 
1166;  Story,  Agency,  §  398;  Mechem. 
Agency,  §  761.  It  follows  that  the  evidence 
on  behalf  of  the  plaintiff  tended  directly  to 
establish  the  cause  of  action  alleged  in  the 
complaint,  that  there  was  neither  a  variance 
nor  failure  of  proof,  and  that  the  trial  court 
erred  in  setting  the  verdict  cuside  and  in 
granting  a  new  trial. 

Therefore  it  is  ordered  that  the  order  ap- 
pealed from  be  reversed,  and  the  case  re- 
manded to  the  District  Court,  with  direction 
to  cause  judgment  to  be  entered  upon  the 
verdict. 


IOWA   SUPREME  COURT. 
ANNA  SHEEHY,  Appt., 

V. 

GEORGE  E.  SCOTT 

and 

EMMA  DE  CAMP,  Intervener,  Appt. 

(-_  Iowa,  — ,  104  N.  W.  1139.) 

Homestead— family. 

1.  A  mother  and  an  adult  son,  who  is 
Incapable  of  caring  for  himself  and  receives 
support  from  her,  merely  doing  chores  a^out 
the  house,  constitute  a  family  capable  of 
claiming  a  homestead. 


Subject  Note. — ^What  constitutes  a  "family" 
under  the  homestead  and  exemption  laws. 

I.  "Family"  defined,  .W6. 
n.  Different  aggregations  of  people. 

a.  Husband  and  wife,  367. 

b.  Father  and  child,  369. 

c.  Wife  with  dependents,  369. 

d.  Widower  with  dependents,  375. 

e.  Widow  with  dependents,  380. 

f.  Grandparent  and  child  3S3. 

f.  Single  personfl,  3S3. 
.  Other  combinations,  388. 
i.  Temporary  separation,  388. 
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Sale  —  equitable  conversion  —  attachment 
against  heir. 

2.  A  conrtract  reading,  **l  have  sold"  my 
property  for  a  certain  price  to  a  certain 
person,  who  has  paid  a  sum  to  be  forfeited 
provided  the  remainder  of  the  purchase  price 
is  not  paid  before  a  certain  future  date,  and 
providing  that,  upon  such  payment,  a  war- 
ranty deed  will  be  made,  does  not  amount  to 
a  sale,  so  as  to  constitute  an  equitaA)le 
conversion  and  prevent  the  attacdiment  of 
the  land  for  a  debt  of  an  heir  of  the  grant- 
or after  his  decease. 

Deed— signatures  by  one  grantor— attach- 
ment. 

3.  The  signing  of  a  deed  by  an  heir  will 
not  prevent  the  attachment  of  his  interest 
in  the  estate  if  t^e  deed  has  not  been  si^ed 
by   the   remaining  heirs  whose   aignatures 


are  to  be   secured   before   delivery    of   the 
deed. 

Land  contract — attachment  against  grantor. 
4.  An  equitable  conversion  effected  by 
an  election  to  exercise  an  option  to  buy  real 
estate  will  not  relate  back  to  the  date  of 
the  contract,  so  as  to  dissolve  an  attachment 
levied  on  the  land  as  that  of  the  grantor 
prior  to  the  election,  and  while  the  grantor 
retains  the  ownership. 

(October  18,  1906.) 

APPEALS  by  plaintiff  and  intervener  from 
a  judgment  of  the  District  Court  for 
Muscatine  County  in  an  action  brought  to 
enforce  payment  of  a  promissory  note; 
plaintiff  appealing  from  so  much  of  the  judg- 
ment as  held  certain  attached  property  ex- 


in.  Rights  acquired  by  survivorship. 

a.  By  a  widower,  390. 

b.  By  a  widow. 

1.  Generally,  391. 

2.  A  widow  having  children, 

392. 

3.  A  widow  and  children,  393. 

4.  Abandonment  of  hutfband, 

394. 

c.  By  children,  394. 

d.  By  a  mother, 396. 

e.  By  a  dependent  female,  306. 

f.  By  orphan  grandchildren.  306. 
IV.  Divorce,  306. 

V.  Summary,  398. 

I."Family*  defined. 

In  Roco  V.  Green,  50  Tex.  488,  the  court 
says:  "We  deduce  from  the  authorities  the 
following  general  rules  to  determine  when 
the  relation  of  a  family,  as  contemplated 
by  law,  exists:  (1)  It  is  one  of  social  sta- 
tus, not  of  mere  contract;  (2)  legal  or  moral 
obligation  on  the  head  to  support  the  other 
members;  (3)  corresponding  state  of  depend- 
ence on  the  pari  of  the  other  members  for 
this  support." 

The  family,  within  the  meaning  of  the 
homestead  law,  consists  of  those  members 
of  the  household  who  are  dependent  upon 
the  householder  for  support,  or  to  whom  the 
householder  owes  some  duty.  Brokaw  v. 
Ogle,  170  111.  116,  48  N.  E.  394. 

To  constitute  such  (single  men)  a  family, 
there  must  be  a  condition  of  dependence, 
and  no  mere  agt(regation  of  individuals  will 
rreate  this  relation.  Nor  can  the  circum- 
stance that  a  family  exists  elsewhere  have 
any  material  influence  on  the  case.  Aber- 
(Tombie  v.  Alderson,  9  Ala.  981. 

To  constitute  a  family,  within  the  mean- 
ing of  the  act,  the  relation  of  parent  and 
child,  or  that  of  husband  and  wife,  must 
exist;  there  must  be  a  condition  of  depend- 
ence on  the  one  or  the  other  of  these  rela- 
tions; but  it  is  not  necessary  that  all  the 
dependents  should  live  under  the  same  roof, 
or  that  the  family  should  live  together; 
it  is  the  relation  and  the  dependence  on 
that  relation,  not  the  aggregation  of  the  in- 
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dividuals,  that  constitutes  a  family.  Sallee 
V.  Waters,  17  Ala.  482. 

In  Fant  v.  Gist,  36  S.  C.  576,  15  S.  E. 
721,  the  court  says:  *The  authorities  in  this 
state,  as  well  as  elsewhere,  show  very  clear- 
ly that  it  is  not  necessary  that  the  relation 
of  husband  and  wife,  or  parent  and  child, 
should  exist  in  order  to  constitute  a  family. 
Nor  is  it  necessary  that  there  should  be  any 
blood  relationship  between  one  claiming  to 
be  the  head  of  a  family  and  the  members 
thereof.  Nor  is  it  necessary  that  there 
should  be  any  legal  obligation  on  the  piirt 
of  one  claiming  to  be  the  head  of  a  family 
to  support  the  members  thereof:  but  a  mor- 
al duty,  arising  from  ties  of  consanguinity 
or  alfmity,  or  perhaps  other  similar  relations, 
will  be  Bufficient.  But  those  who  are  said 
to  constitute  the  family  must  be  persons 
who  are  in  some  measure  dependent  upon 
the  head  of  the  family  for  a  support,  and 
who  have  a  right,  either  in  law  or  morals, 
to  expect  the  same;  and  who,  therefore, 
have  an  interest  in  the  head  of  the  family 
holding  a  portion  at  least  of  his  property, 
and  would  be  prejudiced  by  its  seizure  and 
sale  under  execution." 

The  word  "family,"  as  used  in  the  exemp- 
tion laws,  we  think  embraces  a  collective 
body  of  persons,  generally  relatives  and 
servants, — a  household,  living  together  in 
one  house  or  curtilage, — and  does  not  em- 
brace separate  individuals  who  have  no  com- 
mon home.  Zimmerman  v.  Franke,  34  Kan. 
650,  9  Pac.  747. 

The  Texas  court,  defining  "family"  as 
used  in  the  Constitution,  said:  "It  was 
most  certainly  used  in  its  generic  sense,  em- 
bracing a  household,  composed  of  parents 
and  children,  6t  other  relatives,  or  domestics 
and  servants;  in  short,  every  collective  body 
of  persons  living  together  within  the  same 
curtilage,  subsi.sting  in  common,  directing 
their  attention  to  a  common  object,  the  pro- 
motion of  their  mutual  interests  and  social 
happiness."  Wilson  v.  Cochran,  31  Tex.  677. 
98  Am.  Dec.  553. 

The  statement  in  the  above  quotation  was 
criticized  in  Howard  v.  Marshall,  48  Tex. 
471,  the  court  saying:  But  in  that  case  the 
saan  was  a  single  man  without  any  children 
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empt  as  homestead;  and  intervener  appeal- 
i2ig  from  so  much  as  subjected  property 
which  she  claimed  under  a  land  contract. 
Affirmed. 

Statement  by  Ladd,  J.: 

Kary  A.  Scott,  a  widow^  died  intestate 
May  13,  1903,  seised  of  the  following  real' 
estate:  Lot  9  in  block  71,  in  the  city  of 
Muscatine:  also  lot  8  and  the  east  half  of 
lot  9  in  block  106,  and  lot  8  in  block  107. 
Ten  children  survived  her,  one  of  whom, 
CSeorge  £.  Scott,  was  indebted  to  the  plain- 
tiff on  a  promissory  note  of  $1,600,  dated 
February  14,  1898,  with  interest  at- 6  per 
cent  per  annum,  on  which  this  action  was 
begun  June  2,  1903,  aided  by  writ  of  at- 
tachment, which  was  levied  on  Scott's  in- 


terest in  the  above  real  estate  June  20,  1903. 
fle  answered  by  admitting  the  indebtedness 
and  alleging  that  lot  9  in  block  71  was  the 
homestead  of  deceased,  and  for  that  reason 
exempt  from  the  levy.  John  F.  De  Camp 
intervened,  and  in  his  petition  alleged  the 
purchase  of  the  east  half  of  lot  9  and  lot 
8  from  Mary  A.  Scott  January  3,  1903;  that 
George  E.  Scott  had  conveyed  his  interest 
therein  to  him,  and  he  had  taken  pos- 
session, all  prior  to  the  levy,  which  he  prayed 
to  have  vacated.  The  reply  put  in  issue 
the  allegations  of  the  answer  and  petition 
of  intervention.  On  hearing  judgment  was 
entered  against  George  E.  Scott  as  prayed. 
Lot  9  in  block  71  was  adjudged  to  be  ex- 
empt as  the  homestead  of  deceased.  Emma 
De  Camp  was  substituted  as  intervener,  and 


or  servants,  and  "the  definition  of  a  family 
was  not  necessary  to  the  disposition  of  the 
cause,  and  should  not  be  regarded  as  sup- 
ported by  an  authoritative  decision;"  and 
holding  that  under  Paschal's  Dig.  (Tex.) 
.5467,  an  unmarried  man  having  servants 
and  employees  did  not  constitute  a  family 
entitled  to  a  homestead. 

The  word  "family"  denotes  a  collective 
and  communal  body,  and  not  a  single  indi- 
vidual. No  one  can  be  his  own  family.  El- 
linger  v.  Thomas,  64  Kan.  180,  67  Pac.  529. 

A  family  is  the  collective  body  of  persons 
who  live  in  one  house,  under  one  head  or 
manager.  The  relations  between  them  must 
be  of  a  permanent  and  domestic  character; 
not  that  of  those  abiding  temporarily  to- 

Ssther  as  strangers.  Duncan  v.  Frank,  8 
b.  App.  286. 

What  is  a  family?  It  is,  in  the  popular 
flense,  defined  by  lexicographers  to  be  a  col- 
lection of  persons  living  together;  hence, 
one  person  cannot  constitute  a  family.  Nor 
can  a  person  and  his  or  her  children,  per- 
manently separated,  constitute  a  family. 
A  residence  together  is  essential  to  consti- 
tute a  family.    Rock  v.  Haas,  110  III.  528. 

The  Constitution  has  not  given  any  defini- 
tion of  the  term  "family,"  nor  indicated  any 
of  ita  necessary  ingredients.  The  term 
must,  therefore,  be  taken  in  its  ordinary 
sense.  In  this  sense  it  is  not  essential  that 
it  ahould  include  children.  Bradley  v.  Rodel- 
sperger,  3  S.  C.  N.  S.  226. 

It  is  true  that  the  word  "family,"  in  its 
ordinary  signification,  refers  to  two  or  more 
persons,  and,  as  used  in  §  1474,  Code  Civ. 
Proc.,  will  include  those  living  under  the 
same  roof  as  kindred  or  dependents,  and 
under  one  head,  thus  constituting  a  family,^ 
as  that  term  is  generally  understood;  but' 
this  word,  as  used  in  the  statute  concerning 
probate  homesteads,  is  not  to  be  so  restrict- 
ed in  its  meaning  as  to  exclude  the  only 
survivor  of  the  family  of  which  the  deceased 
was  a  member.  Re  Lamb,  95  Ckl.  397,  30 
Pac.  568. 

The  word  "family,"  os  now  used,  implies 
that  the  persons  constitutintif  the  groun 
which  is  so  desiipiated  are  related  to  each 
other  in  s^me  degree,  more  or  less  direct, 
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by  blood  or  affinity.    Murdock  v.  Dalby,  13 
Mo.  App.  41. 

The  word  "family,"  in  its  broadest  sense, 
will  include  all  the  dwellers  in  a  house  un- 
der the  common  control  of  one  person,  and 
it  is  in  this  respect  synonymous  with  house- 
hold; but  it  has  a  narrower  signification, 
and  a  more  limited  one,  and  is  used  to  repre- 
sent the  progeny  of  common  ancestors.  Re 
Lambson,  2  Hughes,  233>  Fed.  Cas.  No.  8,- 


n.  Different  aggregations  of  people, 
a.  Husband  and  wife. 

The  rule  sustained  by  the  weight  of  au- 
thority is  that  the  debtor,  in  order  to  have 
a  family,  must  have  someone  dependent  up- 
on him  whom  he  is  morally  or  legally  bound 
to  support.  There  is  no  question  but  that 
the  relation  of  husband  and  wife  constitutes 
a  family,  and  that  the  husband  is  the  head, 
under  the  homestead  and  exemption  acts. 
The  dependency  of  the  wife  is  so  apparent 
that  this  usual  qualification  is  not  referred 
to  in  the  opinions.  Some  stress  is  laid  upon 
dependency  in  referring  to  chi.dren,  but  the 
removal  of  the  children,  or  their  becoming 
of  age,  does  not  seem  to  affect  the  family. 
The  family  of  husband  and  wife  applies  al- 
so to  negroes  who  have  complied  with  the 
statute,  and  relates  back  to  their  cohabita- 
tion. It  has  also  been  applied  where  a  white 
man  married  an  Indian. 

In  the  followintr  cases  a  husband  having  a 
wife  is  held  to  be  the  head  of  the  family: 

The  marriage  of  a  debtor,  he  thereby  be- 
comim;  the  head  of  a  family,  was  held  to  en- 
title him  to  a  homestead,  and  the  homestead 
act  existing  at  the  time  of  the  debt  was 
held  to  be  valid,  and  not  to  impair  the 
creditor's  contrnot.  Dve  v.  Conke,  SS  Tenn. 
275,  17  Am.  St.  Rep.  882,  12  S.  W.  631. 

And  the  marria«?e  by  the  debtor  on  the 
dflv  of  the  execution  s^le  was  hAd  to  con- 
stitute him  a  householder  havinsf  a  family, 
under  the  Mississippi  exemption  statute^ 
providing  exemption  from  sei/iire  or  sale  un- 
der execution  to  a  householder  having  a 
family.    Trotter  v.  Dobbs,  38  Miss.  198. 
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her  petition  dismissed,  and  the  property 
other  than  the  homestead  ordered  to  be 
sold  and  the  proceeds  applied  on  the  judg- 
ment. The  plaintiff  and  intervener  both 
appeal;  that  of  the  former  being  first  per- 
fected. 

Messrs.  Jayne  &  Hoffman,  for  plaintiff, 
appellant : 

There  ^^as  no  valid  homestead. 

FuUerton  v.  Sherrill,  114  Iowa,  511,  87 
N.  W.  419;  Emerson  v.  Leonard,  96  Iowa, 
311,  69  Am.  St.  Rep.  372,  05  N.  W.  153; 
Waples,  Homesteads  &  Exemptions,  1st  ed. 
58;  15  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp. 
537,  2,  538,  3;  Betts  v.  Mills,  8  Okla.  351, 
58  Pac  958;  Whalen  y.  Gadman,  11  Iowa, 
227:  Thompson,  Homesteads  &  Exemptions, 


1st  ed.  §  46;  Bank  of  Versailles  v.  Gntbrey, 
127  Mo.  189,  48  Am.  St.  Rep.  621,  29  S.  W. 
1005;  Holnback  v.  Wilson,  159  lU.  148,  42 
N.  E.  171;  Fox  v.  Waterloo  Nat.  Bank,  126 
Iowa,  481,  102  N.  W.  424. 

The  agreement  was  an  executory  contract 
merely,  to  sell  and  convey  at  a  future  date, 
with  a  provision  for  forfeiture  if  the  con- 
ditions of  the  agreement  were  not  com- 
plied with. 

Broadwell  v.  Raines,  34  La.  Ann.  677; 
Stewart  v.  Fowler,  37  Kan.  677,  16  Pac. 
918;  Walker  v.  Dougkis,  70  EL  446;  Jackson 
ex  deni.  Shipley  v.  Moncrief,  5  Wend.  26: 
Jackson  ex  dem.  Ludlow  v.  Myers,  3  Johns. 
388 ;  3  Am.  Dec.  504 ;  Jackson  ex  dem.  Green 
V.  Clark,  3  Johns.  424;  Ives  v.  Ives,  13 
Johns.  235;  Stewart  v.  Lang,  37  Pa.  201,  78 


And  tne  remarriage  by  a  widower  before 
a  levy  was  held  to  entitle  him  to  an  ex- 
emption as  the  head  of  the  family.  Chafee 
V.  Kainey,  21  S.  G.  11. 

In  Kennerly  v.  Swartz,  83  Va.  704,  3  S. 
£.  348,  where  a  lien  bad  become  fastened  to 
land,  and  the  debtor  thereafter  married,  it 
was  held  that  he  was  not  entitled  to  a 
homestead.  But  this  case  was  overruled  in 
Oppenheim  v.  Myers,  99  Va.  582,  39  S.  E. 
218. 

But  in  Pender  v.  Lancaster,  14  S.  C.  25, 
37  Am.  Rep.  720,  it  was  held  that,  after  the 
lien  of  a  levy  had  attached,  the  marriage 
of  the  debtor  did  not  entitle  him  to  an  ex- 
emption as  the  head  of  a  family. 

In  Williams  v.  Young,  17  Cal.  403,  it  was 
held  that  a  husband  or  wife  could  set  up 
the  fact  of  homestead  as  a  defense  to  eject- 
ment based  upon  a  sheriff's  deed  made  on  ex- 
ecution sale  against  her  husband,  where 
there  was  no  abandonment  of  the  home- 
stead. 

And  having  a  wife  ws-s  held  to  be  having 
a  family,  under  111.  act  1851,  Scato»*s  Comp. 
Stat.  576,  §1,  providing  that  there  sliall  be 
exempt  from  forced  sale,  under  process,  the 
ground  and  buildings  occupied  as  a  resi- 
dence, owned  by  the  debtor,  being  a  house- 
holder and  having  a  family,  to  the  value  of 
,  etc.    Kitchell  v.  Burgwin,  21  III.  40. 

And  enforced  absence  from  home  by  rea- 
son of  commitment  to  an  asylum  was  held 
not  to  cause  the  loss,  by  the  husband  of 
the  homestead,  nor  of  any  of  his  rights. 
Tlolbum  v.  Pfanmiller,  114  Ky.  831,  71  S.  W. 
940. 

In  the  following  cases  the  hu«ft)nnd  was 
held  to  be  the  head  of  a  family.  The  fact 
that  he  hnd  children,  which  is  referred  to 
in  some  of  the  cases,  does  not  seem  to  be 
material. 

So,  it  was  held  that  a  second  wife  became 
i\  member  of  tlie  family,  in  an  action  by 
children  claiming  that  their  father  was 
wasting  the  homestead.  Barfield  v.  Barfield, 
72  Ga.  668.  The  court  said:  *Tt  is  true 
that  this  court  held  that,  when  the  children 
were  all  of  afre  and  gone,  and  the  mother 
died,  the  family  was  at  an  end,  and  the 
homestead  ceased  and  reverted  to  the  fath- 
4L.R.A.(N.S.) 


er,  free  of  the  homestead  uses;  and  when, 
in  such  a  case,  the  /ather  married  again,  if 
he  wished  a  homestead  estate,  he  must  ap- 
ply for  it  de  novo;  but  it  has  not  held,  and 
will  not  hold,  that  when  children  are  yet 
in  the  family  circle,  and  the  head  marries 
again,  the  second  wife  does  not  become  a 
member  of  the  circle,  and  a  beneficiary  of 
the  homestead  as  one  of  the  family." 

And  this  was  held  where  his  prior  chil- 
dren attained  majority  and  withdrew  from 
the  family.  Nelson  v.  Commercial  Bank,  80 
Ga.  328,  9  S.  E.  1075.  The  court  said:  "As 
the  earth  is  for  the  use  of  the  family  of 
man.  with  its  membership  by  marriage  and 
by  birth  constantly  changing,  so  is  the 
homestead  for  the  use  of  the  family  to 
whose  head  it  is  set  apart,  no  matter  what 
changes  may  occur  in  the  membership  there- 
of, provided  there  be  at  all  times  one  or 
more  persons  of  the  class  recognized  by 
law  afl  proper  beneficiaries." 

And  the  same  was  held  where  a  widower 
remarried,  and  the  children  by  the  former 
marriage  became  of  age.  The  homestead 
not  having  expired  'before  the  second  mar- 
riage, the  wife  became  a  beneficiary  by  lir- 
tue  of  her  marriage,  and  the  family  contin- 
ued. Dismuke  v.  Eady,  80  Ga.  289,  5  S.  E. 
494. 

So,  where  a  widower's  children  became  of 
age,  it  was  held  that  he  could  claim  a 
homestead  by  showing  that  his  family  con- 
siiH^d  of  his  wife  by  second  marriage  and 
other  dependents.  Hebert  v.  Mayer,  47  Lb. 
Ann.  563,  17  So.  131.  The  court  said:  **Un- 
der  the  plain  letter  of  the  law,  to  obtain 
exemption  the  debtor  must  have  a  family, 
or  person  or  persons  dependent  upon  him 
for  support.  The  dependency  must  be  nec- 
essary." 

And  marriage  to  an  Indian  was  held  to 
constitute  a  family,  although  the  debtor  still 
exercised  the  privileges  of  a  citizen  of  the 
state  of  Tennessee.  Morgan  v.  Fowler,  2 
Yerg.  450. 

So,  under  a  similar  statute  in  Kentucky 
(Myers's  Supn.  p.  734.  act  Feb.  14,  1866), 
it  was  held  that,  where  the  intention  was 
deckired  before  the  county  clerk,  a  man  was 
a  housekeeper  with  a  family  froro  the  time 
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Am.  Dec.  414;  Daubert  v.  Pennsylvania  R. 
Oo.  155  Pa.  178,  26  Atl.  108;  Nunngesser  v. 
Iliirt,  122  Iowa,  647,  98  N.  W.  505. 

The  deed  was  not  deliyered,  nor  accepted, 
until  after  each  one  and  all  of  the  heirs  had 
signed  and  acknowledged  it  in  turn. 

1  Warvelle,  Vend.  &  P.  Ist  ed.  499,  508, 
I  8;  Day  v.  Griffith,  15  Iowa,  104;  Smith 
V.  SmHh,  68  Iowa,  608,  27  N.  W.  780;  O'- 
Connor V.  O'Connor,  100  Iowa,  479,  69  N.  W. 
676;  Parlin,  O.  &  M.  Co.  v.  Daniels,  111 
Iowa,  642,  82  N.  W.  1015;  Overman  v.  Kerr, 
17  Iowa,  485;  Button  v.  Smith,  88  Iowa, 
241.  55  N.  W.  326. 

Messrs.  Sidunan  ft  Ridunan,  for  inter- 
vener, appellant: 

The  land  was  sold  by  the  contract  of 
January  3d,  1903. 


Miller  v.  Corey,  15  Iowa,  167;  Sackett  ▼. 
Osborn,  26  Iowa,  146;  Meyer  v.  Dubuque 
County,  49  Iowa,  193. 

As  between  the  parties,  the  execution  of 
the  deed,  even  subsequent  to  the  attachment, 
related  back  to  the  date  of  the  crntract.  The 
attaching  creditor  can  be  in  no  better  con- 
dition. 

Sackett  v.  Osborn,  supra;  Sigworth  v. 
Meriam,  66  Iowa,  477,  24  N.  W.  4. 

The  signing  and  forwarding  of  the  deed, 
as  shown,  was  a  delivery. 

9  Am.  &,  Eng.  £nc.  Law,  2d  ed.  p.  153; 
Owen  V.  Perry,  25  Iowa,  412,  96  Am.  Dec 
49;  Mercer  v.  Mercer,  29  Iowa,  567;  Newton 
V.  Bealer,  41  Iowa,  334;  Logsdon  v.  Newton, 
54  Iowa,  448,  6  N.  W.  715;  Farmers'  &  T. 
Bank  v.  Haney,  87  Iowa,  101,  54  N.  W.  61 ; 


when  he  and  his  wife  first  assumed  the  re- 
lation of  husband  and  wife.  Dowd  v.  Hur- 
ley. 78  Ky.  260. 

And,  under  S.  C.  act  1866  (13  Stat,  at  L. 
269),  providing  that  negroes  living  together 
as  man  and  wife  are  legally  married,  and 
their  children  are  legitimate,  it  was  held 
that  a  negro  lather  having  such  a  child 
living  with  him  was  the  head  of  a  family, 
although  his  wife  did  not  live  with  him. 
Myers  ▼.  Uam,  20  S.  O.  522. 

b.  Father  and  child. 

A  husband  acquired  a  homestead,  and 
described  his  family  as  consisting  of  him- 
self and  wife.  His  two  indierent,  adult 
daughters  continued  to  reside  with  him,  and 
were  dependent  upon  him.  After  his  wife 
died  he  married  again,  and  made  an  appli- 
caUon  for  a  second  homestead.  It  was  held 
that  the  first  proceeding  was  a  bar.  Tor- 
ranpe  v.  Boyd,  63  Ga.  22.  The  court  said: 
'^is  would  keep  the  first  homestead  and 
exemption  on  foot  so  long  as  the  daughters, 
or  either  of  them,*  continued  indigent  and 
depepdent.  and  remained  with  their  father, 
deriving  their  support  from  him,  and  hav- 
ing no  other  home.  Pending  that  period, 
the  family,  as  constituted  when  the  home- 
stead and  exemption  were  secured,  would 
not  be  dissolved.  Changes  in  its  members 
might  occur  by  death,  birth,  or  marriage; 
but  a  wife  coming  in  would  simply  take  the 
place  of  the  wife  who  went  out,  and  no  new 
family  would  be  founded." 

So,  evidence  th»it  the  debtor  resided  on 
the  land  with  his  wife  and  six  children,  that 
he  owned  no  other  home,  and  that  he 
olaimed  it  as  exempt,  was  held  equivalent 
to  proving  that  he  was  a  bona  fide  house- 
keeper with  a  familv.  Crouch  v.  Meguiar- 
Harris  Co.  19  Ky.  L.'Rpp.  819,  42  S.  W.  91. 

In  determining  the  amount  of  exempt 
personal  property,  it  was  held  that  the  ac- 
tual femily  of  the  debtor  was  to  be  consid- 
ered as  the  family  to  pro>vide  for,  .  even 
tbfugh  there  were  members  for  wnom  the 
plaintiff  would  not  be  legallv  bound  to  pro- 
Tide.  Stikun  V.  Gibbs.  53  Mich.  280,  18  N. 
W.  815.  The  court  said:  "The  persons  as 
4L.R.A.(N.S.)  24 


to  whom  the  question  was  made  were  chil- 
dren  of  the  plaintiff,  and  were  properly  with 
him  if  they  had  no  home  elsewhere.  Be- 
sides, there  is  always  a  continorent  liability 
for  the  support  of  children  who  are  over 
age,  in  case  they  become  a  public  charge." 

In  Sears  v.  Hanks.  14  Ohio  St.  298,  84  Am. 
Dec.  378,  under  tiwan  &  C.  Stat.  1146.  where 
it  was  held  that  a  debtor  could  claim  a 
homestead  in  property,  after  a  conveyance  of 
the  same  by  him  to  his  minor  children  was 
set  aside  for  fraud  as  against  his  creditors, 
referring  to  the  homestead  act,  the  court 
said  "Its  benefits  can  only  be  claimed  by 
heads  of  families;  married  persons  living 
together  as  husband  and  wife;  and  widow- 
ers or  widows  haying  an  unmarried  minor 
child,  or  children,  residing  with  them  as  part 
of  their  family." 

e.    Wife  with  dependents. 

There  is  no  uniformity  or  rule,  up  to  this 
time,  as  to  allowing  a  wife  a  homestead. 
It  seems  that  the  majority  of  the  cases  hold 
that  supporting  a  dependent  familv  will  en- 
title her  to  the  exemption  as  the  head  of  a 
family,  but  this  has  been  denied  in  other 
caseSb  This  right  is  now  given  her  in  Geor- 
gia by  the  Constitution.  She  has  been  al- 
lowed exemption  as  the  head  of  a  family  un- 
der the  peculiar  statutes  of  the  various 
states,  wtiere  she  has  been  "deserted,"  or 
was  a  "resident,"  or  a  "housekeeper." 

In  the  following  cases  her  homestead  was 
held  exempt  for  the  family: 

Thus,  under  Ky.  Stat.  §  1702,  proyiding  aa 
exemption  of  so  much  land  ownM  by  the 
debtors  who  are  actually  bona  fide  house- 
keepers with  a  family,  it  was  held  that  a 
married  woman  who  was  a  debtor  was  en- 
titled to  a  homestead.  Herring  v.  John- 
ston, 24  Ky.  L.  Rep.  1940,  72  S.  W.  793.  The 
court  said:  "It  is  true,  where  the  husband 
is  living,  he  is  still  bound,  notwithstanding 
the  removal  of  the  most  of  the  former  legal 
disabilities  of  married  women,  to  provide  a 
home  and  support  for  his  family,  his  wife 
included.  But  many  of  them  do  not  do  it. 
Married  women  have  been  given  more  and 
more  rights  over  their  property,  and  more 
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Trask  ▼.  Trask,  90  Iowa,  318,  48  Am.  St. 
Rep.  446,  57  N.  W.  841;  Blaney  y.  Honks,  14 
Iowa,  400. 

On  petition  for  rehearing. 

Where  one  enters  into  poesession  by  li- 
cense or  authority  of  a  cotenant,  his  posses- 
sion is  presumed  to  be  lawful. 

Berthold  v.  Fox,  13  Minn.  501,  97  Am.  Dec 
243,  Gil.  462;  Murray  v.  Nickerson,  90 
Minn.  197,  95  N.  W.  898. 

Acting  as  the  intervener  acted  when  he 
took  the  keys,  and  afterward  tendered  a 
deed  to  be  signed,  was  an  acceptance,  or 
exercise  of  the  option,  if  the  intervener  had 
only  an  option. 

Goodpaster  v.  Porter,  11  Iowa,  161;  Mc- 
Gormick  Harvesting  Mach.  Go.  v.  Richardson, 
89  Iowa,  625,  56  N.  W.  682;  Vance  v.  New- 


man, 72  Ark.  869,  105  Am.  St.  Rep.  4&,  90 
S.  W.  574;  Ellis  v.  Bryant,  120  Ga.  890,  48 
S.  £.  352;  Gross  ▼.  Snakenberg,  126  Iowa, 
636,  102  N.  W.  508;  Carter  v.  Love,  206  111. 
310,  69  N.  E.  85;  Fulenwider  v.  Rowan,  136 
Ala.  287,  34  So.  975;  Hopwood  v.  McCaus- 
land,  120  Iowa,  218,  94  N.  W.  469;  Anderson 
V.  Wallace  Lumber  &  Mfg.  Go.  30  Wash.  147, 
70  Pac.  247;  Harris  ▼.  Greenleaf,  117  Ky. 
817,  79  S.  W.  267. 

If,  by  act  of  the  grantor,  he  intended  to 
devest  himself  of  title,  it  is  a  delivery. 

9  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  153; 
Owen  V.  Perry,  25  Iowa,  412,  96  Am.  Dec. 
49;  Mercer  v.  Mercer,  29  Iowa,  557;  Newton 
V.  Bealer,  41  Iowa,  394;  Logsdon  v.  New- 
ton, 64  Iowa,  448,  6  N.  W.  715;  Farmers'  & 
T.  Bank  ▼.  Haney,  87  Iowa,  101,  54  N.  W. 


power  to  contract  and  trade  as  if  single. 
The  design  of  the  legislature  has  been  to  en- 
large their  opportunities  and  privileges  to 
the  end  that  their  conditions  might  be  im- 
proved. It  could  never  have  been  their  pur- 
pose to  give  married  women  the  almost  un- 
restricted right  to  contract  debts,  and  not 
to  afford  to  them  the  same  exemptions  from 
debt  that  are  given  to  men.  If  the  woman 
assumes  debts,  having  a  family,  she  ought 
to  be  and  is  entitled  to  just  the  same  exemp- 
tions as  a  man  with  a  family.'' 

So,  und«r  this  statute,  it  was  held  that  * 
wife  who  owned  land  could  also  be  an  actual 
bona  fide  housekeeper  with  a  family,  and 
that  such  would  be  her  status  if  the  hus- 
band failed  to  provide  a  home  for  the  fam- 
ily. Lee  V.  Hughes,  25  Ky.  L.  Rep.  1201,  77 
S.  W.  386.  The  court  said:  "It  is  not  ma- 
terial whether  or  not  the  husband  of  ap- 
pellee contributes  to  any  extent  to  the  sup- 
port of  the  family.  In  view  of  the  fact  that 
she  owes  the  debt  due  the  appellants,  and 
that  she  is  a  bona  fide  housekeeper,  with  a 
family,  resident  in  this  commonwealth,  and 
the  owner  of  the  lot  in  controversy,  and 
was  occupying  it  as  a  homestead  at  the  time 
it  was  levied  upon  and  sold  under  the  ap- 
pellant's execution,  we  know  of  no  reason 
why  she  should  not  be  entitled  to  it  as  a 
hoqneste»ad.^ 

And,  under  S.  C.  Const,  art.  1,  S  20,  pro- 
viding that  a  reasonable  amount  of  prop- 
erty as  a  homestead  shall  be  exempt  from 
seizure,  and  art.  232,  S  32,  providing  that 
"the  family  homestead  of  the  head  of  each 
fnmily"  residing  in  this  state,  not  exceeding 
$1,000,  shall  be  exempt,  where  the  huAand 
and  wife  resided  upon  the  wife's  land,  and 
a  judgment  was  obtained  against  th«  wife, 
it  was  held  that  the  exemption  should  be 
construed  to  extend  to  a  wife  living  with 
her  hue/band  who  owned  no  property,  and 
that  the  family  homestead  owned  by  the 
wife  might  be  designated  as  "the  family 
homestead  of  the  head  of  the  family," — ^the 
husband,  in  the  sense  that  it  is  his  place  of 
residence  and  that  of  the  family  of  which 
he  is  the  head;  that  it  is  the  home  of  him- 
self  and  family.  Norton  v.  Bradham,  21  S. 
C.  381. 
4L.R.A.(N.a) 


So,  it  was  held  that  the  wife  had  the 
character  of  the  head  of  the  family  while 
occupying  the  property  as  a  home  with  her 
husband,  so  as  to  entitle  her  to  designate 
the  homestead  and  exempt  it  from  sale  for 
a  debt  of  her»elf  and  husband.  McPhee  v. 
O'Rourke,  10  Colo.  301,  3  Am.  St.  Rep.  679, 
15  Pac.  420.  This  was  under  Colo,  home- 
stead statutes,  8  1,  providing  that  every 
householder  in  the  state  of  Colorado,  being 
the  head  of  a  family,  shall  be  entitled  to  a 
homestead,  etc.,  and  8  4.  providing  that 
when  any  person  dies  seised  of  a  homestead, 
leaving  a  widow,  or  husband,  or  minor  chil- 
dren, such  widow,  or  husband,  or  minor 
children  shall  be  entitled  to  the  homestead. 
The  court  said:  "So  we  conclude  that,  in 
the  nature  of  things,  and  in  the  legislative 
mind,  the  husband  and  wife  both  possess 
the  character  of  a  householder  and  head  of 
a  family, — ^at  least,  to  the  extent  to  eiial>le 
either  of  them  owning  ine  home  they  oc- 
cupy as  such,  to  designate  it  as  a  home- 
stead; and  that  the  statute,  as  is  clearly 
apparent  from  the  language  used  in  f  4, 
anove  quoted,  is  expressive  of  such  view.'' 

But  the  contrary  was  held  in  Turner  Bros. 
▼.  Argo,  89  Tenn.  443,  14. S.  W.  930,  where, 
in  an  action  to  set  aside  a  sale  of  goods  and 
an  attachment  on  land,  the  wife  claimed  a 
homestead.  It  was  held  that  the  husband 
was  the  head  of  the  family,  and  she  was 
not  entitled  to  a  homestead  out  of  her  own 
land,  nor  was  the  husband  entitled  to  a 
homestead  out  of  the  land  belonging  to  hi* 
wife. 

A  wife  having  a  family  depending  on  her 
was  held  to  come  within  che  term  "family,*^ 
where  a  married  woman  for  years  sup- 
ported herself  and  minor  children.  Wilson 
V.  Wilson,  101  Ky.  731,  42  S.  W.  404.  This 
was  under  Ky.  Stat.  8  1697,  providing,  the 
following  property  of  persons  with  a  fam- 
ily resident  in  this  commonwealth  shall  be 
exempt  from  execution  (giving  a  list).  The 
court  said:  "That  member  of  a  family 
who  does  actually  support  the  others,  and 
without  whose  exertion  and  means  they 
would  have  no  support,  can,  though  a  feme 
covert,  be  fairly  regarded  and  treated,  ac- 
cording to  the  language  as  well  as  reason  of 
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61;  Trask  v.  Trask,  90  Iowa,  318,  48  Am. 
St.  Rep.  446,  67  N.  W.  841;  Parker  v.  Park- 
er, 56  Iowa,  111,  8  N.  W.  806;  Steel  v. 
MUler,  40  Iowa,  402;  Adams  v.  Ryan,  61 
Iowa,  733,  17  K.  W.  159;  American  A  Co. 
Y.  Frank,  62  Iowa,  202,  17  N.  W.  464. 

Messrs.  J.  R.  Hanley  &  Son,  for  defendant, 
appellee: 

Mrs.  Scott,  as  widow,  with  adult  son  and 
daughter  dependent  upon  her  for  support, 
could  acquire  a  homestead,  and  hold  it  ex- 
empt as  the  head  of  the  family. 

Fullerton  v.  Sherrill,  114  Iowa,  611,  87  "N. 
W.  419;  Tyson  v.  Reynolds,  52  Iowa,  431, 
3  N.  W.  469;  HoUoway  v.  HoUoway,  86  Ga. 
576,  11  LJLA.  518,  22  Am.  St.  Rep.  484,  12 
S.  E.  943;  Fox  v.  Waterloo  Nat.  Bank,  126 
Iowa,  481,  102  N.  W.  424;  Childers  t.  Hen- 
derson, 76  Tex.  664,  13  S.  W.  481;  Arnold 


T.  Walts,  53  Iowa,  706,  36  Am.  Rep.  248,  6 
N.  W.  40;  Cross  v.  Benson,  68  Kan.  495,  64 
L.ILA.  567,  76  P^c.  558;  Moyer  v.  Drum- 
mond,  32  S.  C.  165,  7  L.R.A.  747,  17  Am.  St 
Rep.  850,  10  S.  E.  952;  Wade  v.  Jone?,  20 
Mo.  75,  61  Am.  Dec.  584;  Connaughton  v. 
Sands,  32  Wis.  387;  Doolin  v.  Dugan,  12 
Ky.  L.  Rep.  749;  Fox  ▼.  Waterloo  Nat.  Bank, 
126  Iowa,  461,  102  N.  W.  424;  Brooks  v. 
Collins,  11  Bush,  622. 

Payment  of  wages  is  not  a  criterion  of 
family  headship. 

Fox  V.  Waterloo  Nat.  Bank  and  Doolin  ▼. 
Dugan,  supra, 

Ladd,  J.,  delivered  the  opinion  of  the 
court: 

The  husband  of  Mary  A.  Scott  died  in 
1898.     From   that   time   until   April,    1903, 


the  statute,  a  'person  with  a  family.'  Any 
other  interpretation  or  application  would 
be  a  sacrifice  of  the  substance  for  a  shadow." 

So,  the  wife  of  a  deaf  mute  who  was  an 
imbecile,  was  held  to  be  the  head  of  a  fam- 
ily. Hardin  v.  Wolf,  29  La.  Ann.  833.  The 
court  said:  ''The  law  looks  to  the  head  of 
the  family,  to  the  person  who  is  the  debtor, 
and  upon  whom  rests  the  burden  of  main- 
taining the  family;  and  its  terms  are  broad 
enough  to  include  that  person,  whether  hus- 
band, or  wife,  or  widow,  or  a  man  or  woman 
nerer  married.'* 

This  case  was  distinguished  in  Taylor  ▼. 
MeElyin,  31  La.  Ann.  283,  infra,  on  the 
ground  that  here  the  husband  was  a  deaf 
mute  and  an  imbecile,  who  could  give  no  as- 
sistance in  providing  for  the  wants  of  the 
fsjnily. 

In  some  cases  a  married  woman  Is  held 
not  to  be  the  head  of  a  family;  but  the 
fact  that  she  supports  a  dependent  family 
will,  under  some  constitutions  or  statutes, 
entitle  her  to  exemption. 

A  married  woman  having  a  separate  es- 
tate and  living  with  her  hui^>and  and  six 
minor  chiktren,  four  of  whom  were  daugh- 
ters, the  husband  being  physically  unable  to 
work,  and  having  no  property  nor  means  of 
support,  was  heM  noi  to  be  entitled  to  a 
homestead  as  the  head  of  a  family,  but  was 
held  entitled  to  a  homestead  out  of  her  own 
property  if  it  appeared  that  her  minor 
daughters  were  dependent  upon  her.  John- 
son V.  Little,  90  Ga.  781,  17  S.  E.  294.  Ga. 
Code,  I  1753,  provides  that  the  husband  is 
the  head  of  the  family,  and  Ga.  act  1866  de- 
clares that  all  property  of  the  wife  should 
be  and  remain  her  separate  estate.  Ga. 
Const.  1868  provides  a  homestead  only  to 
each  'iiead  of  a  family,  or  guardian,  or  trus- 
tee of  a  family  of  minor  children."  The 
Constitution  of  1877  allows  this,  and  adds, 
— ^"any  person  having  the  care  and  support 
rtf  dAoemlent  females  of  any  age,  who  is  not 
the  head  of  a  family.** 

So,  a  married  woman  having  the  care  and 
support  of  her  dependent  daughters  was 
entitled  to  a  homestead  out  of  her  separate 
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estate.  Sparks  v.  Shelnutt,  99  Ga.  029,  25 
S.  £.  853.  In  this  case  the  application 
showed  that  the  minor  children  living  with 
the  petitioner  and  her  hufi^and  were  de- 
pendent OQ  her  for  support  by  reason  of 
the  husband's  physical  weakness,  and  that 
all  the  property  belonged  to  the  petitioner. 

In  Willbanks  v.  Untriner,  98  Ga.  801,  25 
S.  E.  841,  it  was  said  that  a  married  woman 
could  be  allowed  a  homestead  out  of  her 
separate  estate  where  she  had  the  care  and 
support  of  dependent  females. 

But  a  wife  was  denied  an  exemption  as 
head  of  a  family  where  there  was  no  one 
depending  on  her  for  support. 

A  married  woman  residing  in  the  state. 
having  no  children,  and  whose  huiri>and  was 
a  nonresident,  was  held  not  to  constitute  a 
family,  within  the  contemplation  of  Ala. 
Code,  §  2462,  exempting  certain  property  lor 
the  use  of  families  in  this  state.  Keiffer  v. 
Barney  Bros.  31  Ala,  192.  The  court  said: 
'^She  has  no  child,  and  no  husband,  in  this 
state.  As  far  as  the  answer  discloses,  there 
is  no  person  in  the  state  of  Alabama  depend- 
ent upon  her,  or  occupying  such  relation 
to  her  as  to  admit  such  person  to  a  partici- 
pation with  her  in  the  use  of  the  property. 
It  is  thus  clear  that,  if  the  property  were 
reserved  from  sale,  it  would  be  for  the  use 
of  Mrs.  Keiffer,  and  not  for  the  use  of  a 
family.  It  is  the  unmistakable  object  of  the 
statute  to  reserve  property  from  liability  to 
the  payment  o'  debts,  lor  the  use  of  fam- 
ilies in  the  state,  and  not  for  the  use  of 
isolated  individuals  without  any  dependen- 
cies.** 

And,  a  wife  having  no  children  of  her  own 
was  held  not  to  be  the  head  of  a  family, 
where  the  family  consisted  of  children  of 
her  huAand  by  a  former  marriage.  Lathrop 
V.  Soldiers'  Loan  &  Bldg.  Asso.  45  Ga.  483. 
This  was  on  the  ground  that  the  wife  was 
not  entitled  to  a  homestead  out  of  the  wife's 
property,  where  her  husband  was  living  and 
she  had  no  children  of  her  own.  and  where 
she  was  under  no  legal  or  moral  obligation 
to  support  the  children  of  her  husband  by  a 
former  marriage.  Nor  was  she  the  head  of  a 
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she  operated  the  Soott  house,  a  hotel  in 
Muscatine.  In  April,  1902,  she  purchased 
lot  0  in  block  71,  but  did  not  move  into  the 
house  thereon  until  April  7,  1903.  Shortly 
afterwards  she  was  take'n  sick,  and  died 
May  13th  of  the  same  year.  The  contention 
of  the  plaintiff  is  that  this  lot  was  not  her 
homestead  at  the  time  of  her  death,  and 
therefore  the  interest  of  George  E.  Scott,  one 
of  her  ten  surviving  children,  therein  should 
be  subjected  to  the  lien  of  her  judgment. 
Our  statute  provides  that  the  homestead 
ia  exempt  from  the  precedent  debts  of  the 
heirs  of  the  owner.  All  of  Mary  A.  Scott's 
children  had  attained  their  majority.  One 
son,  Frank  E.  Soott,  and  a  daughter,  Mrs. 
Fahey,  and  the  latter's  daughter,  had  been 
living   in  the  house   with   her   for   over   a 


month,  when  she  died.  It  waa  her  home,  and 
the  controversy  is  whether  her  relations 
with  these  children  were  such  that  she  and 
they,  or  either  of  them,  constituted  9  fam- 
ily; for  in  this  state  the  exemption  of  the 
homestead  is  to  the  family.  A  single  per- 
son is  not  a  family,  and  therefore  cannot 
claim  a  homestead,  unless  continuing  in  pos- 
session as  surviving  spouse.  Fullerton  v. 
Sherrill,  114  Iowa,  511,  87  N.  W.  419;  Emer- 
son V.  Leonard,  96  Iowa,  311,  59  Am.  St. 
Rep.  372,  65  N.  W.  153.  "Family"  has  been 
defined  as  a  collective  body  of  persons  who 
live  in  one  house  under  one  head  or  man- 
ager. Tyson  v.  Reynolds,  52  Iowa,  431,  3 
N.  W.  469;  Parsons  v.  Livingston,  11  Iowa, 
104,  77  Am.  Dec.  135.  But  this  is  not  ac- 
curate, for  strangers  might  thus  band  them- 


family  of  these  minor  children  while  he  was 
living.  The  court  said:  **It  apoears  from 
the  evidence  in  the  record  that  tne  city  lot 
is  the  separate  property  o<f  Mrs.  Lathrop, 
that  she  has  no  children,  but  her  husband 
haa  children  by  a  former  marriage.  She  is 
under  no  legal  or  moral  obligation  to  sup- 
port his  children.  She  was  not  the  head  of 
a  family  of  the  minor  children  of  her  hus- 
band within  the  meaning  of  the  1st  section 
of  the  act  of  1868,  and  her  husband  and  his 
children  had  no  title  to  the  property." 

A  married  woman  was  held  not  entitled 
to  a  homestead  out  of  her  own  property  as 
the  head  of  a  family,  under  Ga.  Const. 
1877,  giving  an  exemption  to  families  and 
where  there  is  a  dependent  female,  where 
her  application  showed  that  her  husband 
was  the  head  of  the  family  and  had  refused 
to  take  a  homestead,  but  did  not  show  that 
the  applicant  had  the  care  and  support  of 
her  children  or  dependent  females,  or  that 
her  husband  was  unable  to  support  herself 
and  children.    Robson  v.  Walker,  74  Ga.  823. 

And,  a  married  woman  residing  in  Vir- 
ffinia,  while  her  husband  resided  in  Mexico, 
having  six  children,  all  of  age,  and  none  of 
whom  dependent  upon  her  for  support,  was 
held  not  to  be  a  householder  or  head  of  a 
family,  under  Va.  Const,  art.  11,  providing 
that  the  general  assembly  shall  prescribe  on 
what  conditions  the  householder  and  head  of 
the  family  shall  set  apart  and  hold  for  him- 
self and  family  a  homestead.  Oppenheim  v. 
Myers,  99  Va.  582,  99  S.  E.  2^18. 

A  married  woman  was  held  not  entitled 
to  an  injunction  against  the  sale  of  prop- 
erty claimed  to  be  her  hoinestead,  where 
there  were  minors  in  the  family,  and  the 
husband  managed  the  farm  and  had  an  ex- 
empt homestead  of  his  own.  Taylor  v.  Mc- 
Elrin,  8upra.  This  was  on  the  ground  that 
she  had  not  a  family  dependent  on  her  for 
support. 

So,  it  was  held  that  the  homestead  was 
not  conferred  upon  a  married  woman,  and 
that  the  hu<iband  was  the  head  of  the  fam- 
ily on  whom  devolved  the  support  of  the 
family,  in  Fuselier  v.  Buckner,  28  La.  Ann. 
594.  This  was  under  La.  act  December. 
1865,  providing  that  160  acres  of  ground 
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bona  fide  owned  by  the  debtor  having  a  fam- 
ily, a  mother,  or  father,  or  person  or  persons 
dependent  upon  him  for  support,  and  also 
certain  personarl  property,  shall  be  exempt 
and  also  providing  tnat  no  debtor  shall  be 
entitled  to  the  exemption  whose  wife  owns 
more  than  $1,000. 

But  the  fact  that  there  is  a  family  de- 
pending on  the  wife  for  support  is  not  al- 
ways held  sufficient  to  constitute  her  the 
head  of  a  family;  and  some  cases  refuse  the 
exemption. 

So  a  wife  was  held  not  to  be  the  head  of 
the  family  under  the  homestead  law,  not- 
withstanding she  supported  her  minor  chil- 
dren, and  the  nusband  was  lazy  and  did 
not  sleep  in  the  same  nouse  with  his  wife, 
but  in  a  cabin  in  the  back  yard.  Barry  ▼. 
Western  Assur.  Co.  19  Mont.  571,  61  Am. 
St.  Rep.  530,  49  Pac.  148. 

And  a  wife  who  supported  her  huflft>and 
and  their  children  was  held  not  to  be  the 
head  of  the  family  as  against  her  creditors, 
in  Muir  ▼.  Howell,  37  N.  J.  Eq.  39.  This  was 
under  N.  J.  Rev.  p.  391,  providing  that  goods 
and  chattels,  not  exceeding  $200.  of  any 
debtor  having  a  family  residing  in  this  st^te. 
shall  be  reserved  as  well  after  as  before  the 
death  of  the  debtor,  for  the  use  of  the  fam- 
ily. 

Some  other  cases  allow  the  family  home- 
stead to  the  wife  as  the  head  of  a  family 
where  she  has  been  abandoned,  deserted,  or 
separated  from  her  husband,  or  where  she 
is  supporting  minor  children. 

So,  a  married  woman,  abandoned  by  her 
husband  and  having  a  child,  was  held  to  be 
the  head  of  a  family  under  the  exemption 
law,  in  Nash  v.  Norment,  5  Mo.  App.  545. 

And,  a  wife  and  children  occupying  the 
homestead,  where  the  family  had  been  de- 
serted by  the  husband,  was  held  entitled  to 
claim  the  exemption  of  the  homestead.  Hol- 
lis  v.  State,  59  Ark.  211.  43  Am.  St.  Rep. 
28,  27  S.  W.  73.  The  court  said:  "As  the 
protection  of  the  family  is  the  object  of 
the  homestead  law.  so  it  has  been  held  that 
desertion  of  the  family  by  the  husband,  still 
leaving  the  family  occupying  the  homestead, 
is  not  an  abandonment  of  the  homestead.** 

8o^  it  was  held  that  a  married  woman 
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selves  together  aud  live  under  the  direction 
oi  a  leader.  To  constitute  one  or  more  per- 
sons, with  another,  living  together  in  the 
same  house,  a  family,  it  must  appear  that 
they  are  being  supported  by  that  other  in 
whole  or  in  part,  and  are  dependent  on  him 
therefor,  and,  further,  that  he  is  under  a 
natural  wr  moral  obligation  to  render  such 
support.  Fox  V.  Waterloo  Nat.  Bank,  126 
Iowa,  481,  102  N.  W.  424. 

Does  the  evidence  indicate  that  such  a  re- 
lation existed  between  Mrs.  Scott  and  those 
who  lived  with  her?  The  record  has  con- 
vinced US  that  Frank  £.  Scott,  though  over 
forty  years  old,  was  dependent  on  the  de- 
ceased for  his  support.  He  had  been  mar- 
ried, but  was  divorced.  He  was  lazy,  addict- 
ed to  the  excessive  use  of  intoxicating  liq- 


uors and  morphine,  and  was  reputed  a  gam- 
bler. He  had  kept  a  butcher  shop,  but,  upon 
his  father's  death  in  1898,  returned  to  the 
Scott  house,  where  he  lived  until  his  moth- 
er's removal  to  the  premises  in  controversy. 
For  several  years  one  Weaver  had  charge  of 
the  hotel  office,  and  Frank  did  chores  about 
the  hotel.  After  Weaver  left  he  took  charge 
of  the  office,  kept  the  books,  and  received 
money,  but  one  Kline  was  allowed  part  of 
his  board  for  sleeping  in  the  office  and  car- 
ing*  for  him  when  disabled  by  the  use  of 
alcohol  or  morphine.  That  during  this  time 
his  mother  supplied  him  with  money  ia 
doubtless  true,  and  he  may  have  construed 
that  received  as  wages.  Indeed,  he  testified 
that  she  had  paid  him  "different  prices  at 
different  times, — about  $10  a  week  and  my 


abandoned  by  her  husband,  and  supporting 
her  children,  was  the  head  of  a  family,  and 
entitled  to  the  exemption  of  her  horses. 
Frazier  v.  Syas,  10  Neb.  116,  35  Am.  St.  Rep. 
466,  4  N.  W.  &34.  This  was  under  Neb.  Gen. 
Stat.  618,  Code,  8  630,  providing  that  no 
property  hereafter  mentioned  (including 
horses)  shall  be  liable  to  execution  against 
any  person  being  a  resident  of  this  state  and 
the  head  of  a  family. 

The  same  was  held  under  Neb.  Civ.  Code, 
f  S21,  providing  that  all  heads  of  families 
who  have  no  lands  exempt  as  a  homestead 
shall  have  exempt  from  sale  on  execution 
$500  in  personal  property.  Hamilton  v. 
Fleming,  26  Neb.  240,  41  N.  W.  1002. 

So  where  the  statute  provides  that  she 
may  claim  exemption  on  desertion. 

A  deserted  wife,  without  children,  was 
held  to  constitute  a  family,  under  HI.  Rev. 
Stat.  chap.  52,  $  13,  providing  as  exempt 
$100  worth  of  property  selected  by  the  debt- 
or, and,  in  addition,  when  the  debtor  is 
the  head  of  a  family  and  residing  with  the 
same,  $300  worth  of  other  property;  and  § 
15,  providing  that,  when  tne  head  of  the 
family  shall  die,  desert,  or  not  reside  with 
the  same,  the  family  shall  be  entitled  to  all 
the  privileges  conferred  upon  the  head  of 
the  family  residing  with  tne  same.  Berry 
▼.  Hanks.  28  111.  App.  51. 

So,  where  the  debtor  had  mortgaged  his 
premises  and  they  were  sold,  and  in  the 
meantime  he  absconded  leaving  a  wife  and 
children,  it  was  held  that  the  wife  was  en- 
titled to  the  $1,000  arising  from  the  sur- 
plus of  the  sale,  under  111.  Rev.  Stat.  chap. 
52,  $  2,  providing  that,  in  case  the  husband 
or  wife  shall  desert  his  or  her  family,  the 
exemption  shall  continue  to  the  occupant, 
and  the  homestead  act,  providing  that  every 
householder  having  a  family  shall  be  en- 
titled to  an  estate  of  homestead  to  the  ex- 
tent of  $1,000,  People  v.  Stitt,  7  111.  App. 
294.  The  court  said:  "They  have  had  to 
look  after  themselves,  and  to  earn  their  own 
living,  and  the  homestead  itself  has  been 
sold  under  mortgage.  The  family  under- 
stand that  he  has  entirely  abandoned  them. 
The  evidence,  we  think,  is  abundant  to  es- 
tablish the  fact  of  abandonment.  It  mat- 
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ters  not  what  his  motives  were  for  leaving, 
whether  it  was  dissatisfaction  with  his  fam- 
ily, or  fear  of  criminal  prosecution,  the  ef- 
fect is  the  same  on  his  family.  They  need 
a  homestead  as  much  in  the  one  case  as  the 
other." 

In  Bechtoldt  v.  Fain,  71  Ga.  496,  it  was 
held  that  a  married  woman  could  not  have  a 
homestead  out  of  her  own  property  unless 
she  was  living  separate  from  her  husband, 
under  Ga.  Code,  $  201Sf,Drohibiting  a  married 
woman  from  having  a  homestead  assigned 
out  of  her  property,  unless  she  was  living 
apart  from  her  husband.  This  case  was  dis- 
tmguished  in  Johnson  v.  Little,  90  Ga.  781, 
17  S.  E.  294,  supra,  because  it  arose  under 
the  Constitution  of  1868.  which  did  not  have 
the  provision  as  in  the  Constitution  of  1877. 

So  a  wife  has  been  held  to  be  within  the 
terms  of  a  statute  giving  an  exemption  to  a 
resident  who  is  married,  or  the  head  of  the 
family. 

Thus,  a  wife  separated  from  her  husband 
by  an  agreement,  purchasing  and  occupying 
premises  by  herself  and  family,  as  a  home- 
stead, was  held  to  be  a  householder  and  the 
head  of  a  family,  under  the  Illinois  act  pro- 
viding that  every  householder  having  a  fam- 
ily shall  be  entitled  to  an  estate  of  home- 
stead. Kenley  v.  Hudelson,  99  111.  403,  39 
Am.  Rep.  31.  In  this  case  the  complainant 
had  one  child,  which  she  retained;  and  she 
purchased  the  property  and  moved  on  it 
with  her  child,  when  she  rented  the  land  and 
moved  to  a  small  town  for  the  purpose  of 
schooling  her  son.  The  court  said:  "Here 
the  complainant  was  a  householder  and  the 
head  of  a  family,  and  the  statute  will  have 
to  receive  an  unnatural anda  forced  construc- 
tion to  hold  that  she  is  not  entitled  to 
protection,  when  she  falls  directly  within  its 
terms.  The  fact  that  complainant  had  a 
husband  living  is  not  sufficient  to  deprive 
her  of  the  rights  given  by  the  statute  to  a 
householder  having  a  family. 

A  boarding-house  keeper,  who  had  a  hus- 
band living  with  her,  and  was  a  resident  of 
the  state,  was  held  entitled  to  exemption 
under  Ark.  Const,  art.  9,  S  2,  providing  that 
any  resident  of  this  state,  who  is  married 
or  the  head  of  a  family,  shall  be  entitled. 
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board;"  that  "mother  alwaya  paid  all  of  her 
children  wages;  that  mother  paid  me  wages 
up  to  her  death,  and  I  know  she  paid  my 
sister  Mrs.  Fahey  every  Saturday  night." 
Nowhere  does  he  undertake  to  state  that 
any  agreement  was  had  as  to  what  he  was 
to  receive,  or  what  was  in  fact  paid  or  when ; 
and,  aside  from  his  designation  of  what  she 
gave  him  as  wages,  his  testimony  is  not  in- 
consistent with  the  thought  that  she  merely 
gave  him  enough  to  supply  his  wants,  which 
may  have  been  more  or  less  than  wages. 
During  the  six  weeks  prior  to  his  mother's 
death,  he  did  nothing  but  chores  about  the 
house,  and  since  then  he  had  continued  in 
that  occupation  for  his  boai:d  with  his  sis- 
ter. Of  course,  he  always  has  been  intend- 
ing to  leave,  but,  through  the  persuasion  of 


mother  and  sister,  remained  "until  he  got 
ready  to  settle."  He  admits  that  he  threat- 
ened the  defendant  that  he  would  "swear  to 
a  lie,"  rather  Hum  allow  him  to  succeed,  and 
this,  with  his  appearance  oh  the  stand, 
doubtless  led  the  district  court  to  reject  the 
story  of  having  been  merely  an  employee  of 
his  mother,  and  adopt  the  more  reasonable 
oonclusi<Mi,  deducible  from  the  record,  that, 
through  excesses,  he  had  become  practically 
incapable  of  caring  for  himself,  and  was  be- 
ing maintained  by  his  mother,  because  of 
the  natural  obligation  to  her  child.  The 
relation  of  Mrs.  Fahey  was  not  shown  to 
have  been  that  of  a  dependent,  though  she 
lived  with  her.  But  the  two  were  enough  to, 
and  did,  constitute   a  family,   within   the 


etc.  Memphis  &  L.  R.  R.  Co.  v.  Adams,  46 
Ark.  159.  The  court  said:  "The  argument 
is,  that  Mrs.  Adams  is  entitled  to  neither  of 
these  exemptions:  Not  to  the  first  because 
she  is  a  married  woman;  nor  to  the  second, 
bi cause  she  is  not  the  head  of  a  family; 
triat  exemption  laws,  being  for  the  benefit 
oi  the  family  as  an  entity,  must  be  restrict- 
ed to  heads  of  families;  otherwise,  the  same 
familT  might  enjoy  a  double  exemption,  in 
case  both  parents  are  alive  and  the  owners 
of  property.  This  reasoning,  it  will  be  ob- 
served, is  bottomed  on  the  assumption  that 
the  use  of  the  phrase,  'married,  or  the  head 
of  a  family,'  is  nothing  more  than  an  in- 
stance of  the  tautology  so  common  in  legis- 
lative enactments,  the  intention  being  simp- 
ly to  declare  that  marriage  should,  of  itself, 
constitute  a  man  the  head  of  a  family." 

Where  the  wife  owned  the  land  and  the 
husband  owned  the  building,  it  was  held 
that  she  could  assert  a  claim  to  the  home- 
stead as  against  her  creditors,  where  her 
husband  did  not  make  any  adverse  claim. 
Kruger  v.  LeBlanc,  75  Mich.  424,  42  N.  W. 
853.  This  was  under  How.  (Mich.)  Anno. 
Stat.  §  7721,  providing  that  a  homestead, 
not  exceeding  40  acres  and  a  dwelling  house, 
owned  and  occupied  by  any  resident  of  this 
state,  shall  be  exempt  from  sale  on  execu- 
tion, and  §  7723,  providing  that,  when  a 
levy  may  be  made  on  a  decree  of  foreclosure 
not  valid  as  against  the  homestead,  such 
householder  may  notify  the  officer.  The 
court  said:  "If  Mrs.  Kruger  owns  the 
buildings  as  well  as  the  land,  and  this  is  all 
the  real  estate  owned  by  either  herself  or 
her  husband,  and  they  are  living  upon  it, 
she  has  the  right  to  claim  it  as  her  home- 
stead, and  it  is  exempt  to  the  value  of  $1,- 
500;  and  this  is  her  right,  even  if  her  hus- 
band is  the  head  of  the  family,  and  manages 
the  farm." 

So  where  the  statute  provided  an  exemp- 
tion for  a  "householder,"  or  "housekeeper." 

This  was  under  111.  Rev.  Stat.  1874,  p. 
497,  providing  that  every  householder  having 
a  family  shall  be  entitled  to  an  estate  of 
homestead  in  the  land  owned,  possessed,  and 
occupied  by  him  or  her  as  a  residence.  It 
was  held  that  a  wife  living  with  her  hus- 
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band  could  be  a  householder;  and  it  was  not 
necessary  that  she  should  be  the  head  of  a 
family.  Zander  v.  Scott,  165  111.  51,  46  N. 
E.  2. 

A  married  woman  owning  separate  real 
estate,  and  residing  upon  it  with  her  hus- 
band and  children,  was  entitled  to  the  ex- 
emption, under  Miss,  act  1857,  providing  ex- 
emption to  a  citizen  of  this  state,  male  or 
female,  being  a  householder  and  having  a 
family,  and  act  1865,  providing  exemption 
to  the  head  of  every  family,  being  a  white 
person  and  a  housekeeper.  Partee  v.  Stew- 
art, 50  Miss.  717.  The  court  said:  "The 
husband  is  the  head  of  the  family  in  the 
sense  that  the  wife  and  children  are  sub- 
ject to  his  marital  and  paternal  authority. 
But  he  has  no  authority  and  control  over 
the  wife's  property,  or  the  application  of  it 
to  the  support  and  nurture  of  the  family, 
unless  by  her  consent.  If  the  land  occupied 
is  the  domicil  of  the  family,  it  is  her  resi- 
dence, with  supreme  control,  except  that  she 
cannot  mortgage  or  alien  without  his  appro- 
bation." 

But  her  claim  to  an  exemption  has  been 
denied  on  the  ground  that  she  was  not  the 
head  of  the  family,  where  her  husband  also 
had  a  homestead,  and  where  she  asserted  a 
claim  for  exemption  of  personal  property. 

Thus  where  a  husband  had  a  homestead 
assigned  to  him,  it  was  held  that  his  wife 
was  not  the  head  of  a  family  so  as  to 
have  another  homestead  allotted  to  her  out 
of  her  property.  Neal  v.  Sawyer,  62  Ga. 
352.  The  court  said:  "The  husband  is  rec- 
ognized by  law  as  the  head  of  the  family. 
If  a  wife  having  children  by  a  former  as 
well  as  by  a  present  husband  can  be  said  to 
be  the  head  of  any  family,  most  certainly 
it  is  not  the  head  of  a  mixed  family  con- 
sisting of  herself  and  her  minor  children  by 
both  husbands.  She  is  a  member  ot  her  liv- 
ing husband's  family,  and  so  are  the  chil- 
dren which  she  bears  to  him." 

Property  was  assigned  to  a  widow  having 
three  children,  and  she  remarried,  and  then 
claimed  that  the  personal  property  was  ex- 
empt from  a  judgment  against  her.  under 
Iowa  Code,  §  3072,  providing  that  the  debtor 
who  is  the  head  of  a  family  may  hold  cer- 
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meaniniE  of  the  law.     Fox  v,  Waterloo  Nat 

Bank,  supra,  and  cases  cit<9d. 

Rulings  on  objections  to  questions  pro- 
pounded to  different  witnesses,  and  also  the 
taxation  of  costs,  are  assigned  as  errors,  but 
not  argued,  and  for  this  reason  not  decided. 
The  proof,  independent  of  such  evidence, 
however,  was  sufficient  to  show  that  de- 
ceased, who  was  seventy-nine  years  of  age, 
was  occupying  the  premises  as  her  home; 
and  as  she,  with  her  dependent  son,  con- 
stituted a  family,  the  court  rightly  decided 
that  the  property  was  exempt  as  a  home- 
stead. 

(2)  In  January  preceding  her  death  Mrs. 
Scott  had  entered  into  a  contract  for  the 
sale  of  the  east  haH  of  lot  9  and  lot  8  in 
block  106  to  John  F.  De  Camp.     The  sum 


of  $50  had  been  paid,  but  possession  was 
not  given,  nor  anything  said  concerning  pos- 
session. The  agreement  recited:  **I  have 
sold  to  John  F.  De  Gamp  •  .  .  my  brick 
building  and  lot  .  .  .  for  the  sum  of  $3,- 
000,  and  have  received  as  purchase  price 
thereof  the  sum  of  $50,  to  be  forfeited,  pro- 
vided the  purchase  price  of  $2,950,  is  not 
paid  on  or  before  the  1st  day  of  July,  1903. 
And,  upon  payment  of  the  said  $2,950,  within 
the  time  herein  stated,  I  am  to  execute  a 
good  and  sufficient  warranty  deed  of  the 
said  property  to  the  said  J.  F.  De  Camp,  for 
which  I  bind  myself,  my  heirs,  executors, 
or  assigns."  The  house  was  vacated  by  the 
tenant  in  April,  and  Mrs.  Scott  died  in  May. 
Upon  her  death  Mrs.  Fahey  handed  to  Mrs. 
De  Camp  the  keys  to  the  house,  but  this  was 


tain  property.  It  was  held  that  her  hus- 
band was  the  head  of  the  family.  Van 
Doran  v.  Marden,  48  Iowa,  186. 

d.  Widower  with  dependents. 

A  widower  having  persons  dependent  on 
him,  whom  he  is  under  moral  or  legal  obli- 
gation to  support,  by  the  weight  of  author- 
ity, is  held  to  be  the  head  of  a  family  and 
entitled  to  the  exemption.  For  rights  of 
the  surviving  widower,  see  subd.  HI.  a.  In 
some  cases  it  is  held  that  a  husband,  hav- 
ing acquired  a  homestead,  will  still  consti- 
tute the  head  of  a  family,  although  he  may 
lose  his  wife  and  have  no  others  depending 
on  him  for  support.  Under  some  statutes 
a  widower  is  recognized  as  the  head  of  a 
family. 

In  Barney  v.  Leeds,  51  N.  H.  263,  the  court 
said:  "And  if  the  husband  is  the  head  of 
the  wife  (Ephesians,  V.  23),  and  therefore 
the  head  of  a  family,  so,  also,  is  the  widower 
the  head  of  his  one  motherless  child,  and 
thus  the  head  of  a  family." 

A  man  having  no  wife,  but  having  a  child 
dependent  upon  him  for  support,  where  he 
and  his  child  boarded  at  different  houses, 
was  held  to  constitute  a  family,  under  Ala. 
act  1833,  providing:  "The  following  articles 
shall  be  retained  by  and  for  the  use  of  every 
family  in  this  state  free  and  exempt  from 
levy  and  sale.  .  .  ."  Sallee  v.  Wat- 
ers, 17  Ala.  482.  This  was  on  the  ground 
of  dependence,  and  that  it  was  not  neces- 
sary that  all  the  dependents  should  live  un- 
der the  same  roof. 

An  applicant  having  an  adult  daughter 
and  her  three  minor  children,  who  were  in 
indicrent  circumstances  and  dependent  upon 
him  for  support,  and  who  were  living  in  his 
household,  and  were  unable  to  support  them- 
selves by  reason  of  physical  disability,  was 
held  to  bo  the  head  of  a  family.  Blackwell 
V.  Broughton,  56  Ga.  390.  The  court  said: 
'If  the  family  in  whose  behalf  a  homestead 
can  be  set  apart  must  consist  of  those  whom 
the  bead  is  under  the  strictly  lesraT  obli^a- 
^on  to  support,  the  father  is  as  much  bound 
CO  maintain  in  his  house  his  daughter,  as 
his  mother;  the  former  is  more  naturally  a 
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member  of  his  household,  where  she  was 
bom.  than  the  latter,  who  raised  him  under 
a  different  rooftree,  that  of  his  father,  and 
only  on  the  death  of  her  husband,  lived  with 
the  son." 

So,  a  widower  who  employed  a  family  to 
keep  house  for  him  and  his  adopted  daugh- 
ter, who  was  dependent  upon  him  for  sup- 
port, was  held  to  be  a  householder  with  a 
family;  and  the  absence  of  the  child  on  a 
visit  to  its  natural  mother  did  not  change 
its  domicil.  Bunnell  v.  Hay,  73  Ind.  452. 
The  court  said:  "It  was  the  duty  of  the  ap- 
pellant to  support  the  child  which  was  his 
by  adoption;  and  the  case,  therefore,  falls 
within  the  rule,  sanctioned  by  many  authori- 
ties, that  he  is  to  be  deemed  a  householder 
upon  whom  rests  the  duty  of  supporting  the 
members  of  his  family  or  household.'* 

A  widower  livinsr  with  his  three  children 
at  the  house  of  his  father-in-law,  paying 
their  board  and  furnishing  them  with  neces- 
saries, was  held  to  constitute  a  nousehold- 
er,  in  Lowry  v.  McAlister,  86  Ind.  543.  The 
court  said.  "A  person  who  has  members  of 
his  family  dependent  upon  him  for  support, 
and  who  does  support  them,  is  a  householder 
within  the  meaning  of  the  law." 

A  widower  with  two  daughters  of  tender 
age  was  held  to  be  a  housekeeper  having  a 
family  residing  with  him,  where  he  left 
them  in  his  mother's  care  and  sent  one  of 
them  to  school  from  her  home,  while  he  oc- 
cupied a  single  room  about  a  mi^e  distant 
as  an  office  and  dwelling,  where  he  lodged, 
cooked,  and  ate  his  meals.  Seaton  v.  Mar- 
shall, 6  Bush,  429,  99  Am.  Dec.  683.  The 
court  said:  "His  children  being  infants  and 
subject  to  his  control,  and  not  appearing  to 
have  any  permanent  home  elsewhere  than 
with  him,  their  domicil  was  with  him,  al- 
though their  sex  and  tender  age,  together 
with  their  father's  situation,  seem  to  have 
caused  him,  very  properly,  to  place  them 
for  the  time  being  in  the  immediate  care  of 
his  mother;  and  this  partial  separation  from 
him  did  not,  in  our  opinion,  change  their 
place  of  residence." 

It  was  held  that  a  debtor  whose  wife  had 
died,  and  whose  family  had  narrowed  down 
to   one    daughter,    an   invalid   brother,    bin 
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not  shown  to  have  been  authorized  by  the 
Heirs  or  legal  representative  of  deceased. 
Not  having  been  turned  over  by  the  owners 
in  pursuance  of  the  terms  of  the  contract, 
or  by  the  authority  of  the  intervener  or 
heirs  other  than  Mrs.  Fahey,  nothing  was 
acquired  thereby,  and  actual  possession  was 
not  taken  until  long  after  the  levy. 

Intervener  insists  that  the  agreement  ef- 
fected an  equitable  conversion,  as  a  result  of 
which  the  purchaser  became  the  owner  of 
the  land,  and  Mrs.  Scott  merely  held  title 
in  trust  to  secure  payment  of  the  purchase 
price,  and  this  passed  to  her  legal  represent- 
ative as  personal  property.  Had  the  eon- 
tract  effected  a  sale  of  the  land,  this  would 
have  been  true.  Miller  v.  Miller,  25  N.  J. 
Eq.  364;   WilUams  v.  Haddock,   145  N.  Y. 


144,  39  X.  E.  825;  Bender  v.  Luckenbach, 
162  Pa.  18,  29  Atl.  295,  296;  Donohoo  v.  Lea, 
1  Swan,  119,  55  Am.  Dec.  725.  In  such  a 
case  equity  considers  the  vendor,  as  to  the 
land,  a  trustee  for  the  purchaser,  and  the 
vendee,  as  to  the  money,  a  trustee  for  the 
seller.  In  other  words,  the  vendee  is  the 
equitable  owner,  and  the  vendor  merely  re- 
tains title  as  security  for  the  price,  and  his 
interest  in  the  land  is  not  subject  to  levy 
of  writ  of  execution  or  attachment.  Bald- 
win v.  Thompson,  15  Iowa,  504;  Woodward 
V.  Dean,  46  Iowa,  499;  Rand  v.  Garner,  75 
Iowa,  311,  39  N.  W.  515.  See  cases  collected 
in  note  to  Bowen  v.  Lansing,  57  L,R.A. 
643.  But  this  agreement  was  purely  execu- 
tory in  character,  and  in  no  way  bound  the 
intervener  to  complete  the  purchase.    Upon 


mother-in-law,  and  a  housekeeper,  was  en- 
titled to  a  homestead.  Stults  v.  Sale,  92 
Ky.  5,  13  L.R.A.  743,  36  Am.  St.  Rep.  575,  17 
S.  W.  148.  The  court  said;  **Here  the  debt- 
or was  invested  with  the  right.  It  existed 
when  this  suit  was  brought.  He  has  done 
nothing  to  release  or  forfeit  it,  and,  in  our 
opinion,  is  still  entitled  to  it,  being  yet  a 
housekeeper  in  the  property,  although  by 
misfortune  he  no  longer  has  a  family." 

A  man  having  a  daughter-in-law  and 
grandchild  dependent  upon  him  for  support, 
and  residing  on  the  land  and  occupying  it 
as  a  homestead,  and  temporarily  leaving  the 
house,  but  retaining  a  room,  was  held  enti- 
tled to  a  homestead.  Ragsdale  v.  Watkins, 
25  Ky.  L.  Rep.  506,  76  S.  W.  45.  The  court 
said:  ''While  it  is  necessary  that  a  home- 
steader should  have  persons  dependent  upon 
him  for  support,  and  residing  with  him,  in 
order  to  constitute  a  family,  it  is  not  neces- 
sary that  this  should  be  true  in  order  to  re- 
tain an  existing  right  to  a  homestead.  In 
this  case  the  testimony  is  uncontradicted 
that  a  dependent  daughter-in-law  and 
grandchild  resided  with  him;  and  we  are  of 
the  opinion  that  appellee  did  not  lose  his 
right  to  a  homestead  because  he  took  up  a 
temporary  residence  in  another  place  for  the 
purpose  of  more  conveniently  conducting  his 
business."  In  this  case  it  does  not  clearly 
appear  whether  or  not  the  debtor  was  a 
widower. 

And  having  minor  children  dependent  up- 
on him  for  support  was  held  sufficient  to  en- 
title a  widower  to  a  homestead,  under  La. 
Const,  art.  219,  providing  such  exemption  to 
the  debtor  havingr  a  family,  with  "persons 
dependent"  on  him  for  support.  Woods  v. 
Perkins,  43  La.  Ann.  347,  9  So.  48.  The 
court  said:  "The  fact  that  he  encourRges 
them  as  they  grow  to  manhood  to  earn  their 
own  living  in  part  does  not  render  them  in- 
dependent of  parental  authority,  and  take 
them  out  of  the  class  of  'dependent  per- 
sons.' It  still  exists,  and  the  minors  by 
law,  are  dependent  upon  their  parents.  They 
are  within  the  meaninj?  of  the  homestead 
exemption,  'persons  dependent.' " 

So  it  was  held  that  a  daughter  eighteen 
years  old,  residing  with  her  father  and  giv- 
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ing  him  her  services,  was  a  person  depend- 
ent upon  him  for  support,  although  she 
might  physically  be  able  to  earn  her  own 
living.  The  fact  that  the  father  was  tem- 
porarily occupying  an  adjoining  place  on 
account  of  his  house  having  been  destroyed 
by  a  storm  was  held  not  to  affect  his  right 
of  homestead.  Lyons  v.  Andrv,  106  La. 
356,  55  L.R.A.  724,  87  Am.  St.  Rep.  299,  31 
So.  38.  The  court  said:  "The  father  is 
legally  charged  with  the  duty  of  supporting 
her  until  she  should  become  of  age.  There 
is  no  direct  testimony  to  the  fact  that  he 
actually  supports  her,  but,  as  he  is  shown 
to  earn  his  own  living,  and  she  lives  with 
him,  we  must  presume  that  he  has  contin- 
ued to  perform  the  duty  which  the  law  im- 
poses upon  him.  We  think  the  daughter  is 
legally  dependent  upon  him  for  support." 

In  a  garnishment  proceeding  it  was  held 
that  a  widower  with  his  adult  daughter, 
whom  he  supported,  and  who  kept  house  for 
him,  constituted  a  family.  Cox  v.  Stafford, 
14  How.  Pr.  521. 

So  having  two  children  for  whom  the 
father  provided,  althousrh  they  were  tem- 
porarily absent  to  be  educated,  was  held  to 
constitute  a  family  under  the  law  exempting 
the  family  library.  Robinson's  Case,  3  Abb. 
Pr.  406. 

And  a  widower  temporarily  residing  in  a 
town  while  his  farm  house  was  being  re- 
built, and  supporting  an  adopted  niece,  who 
was  temporarily  absent  at  school  at  the 
time,  was  held  to  be  the  head  of  a  family. 
Fant  V.  Gist,  36  S.  C.  576,  15  S.  E.  721. 
This  was  on  the  ground  that  a  moral  duty 
to  support  the  members,  arising  from  ties 
of  consanguinity  or  affinity,  or  perhaps 
other  similar  relations,  would  be  sufficient. 

And  a  widower  with  children,  one  of  them 
a  minor,  was  held  to  be  the  head  of  a  fam- 
ily, within  Tenn.  act  1870,  §  80,  and  Tenn. 
Const,  exempting  a  homestead  occupied,  to 
the  value  of  $1,000.  Flannegan  v.  Stifel,  3 
Tenn.  Ch.  464. 

And  a  widower  keeping  house  with  his 
sister  was  held  to  have  a  familv,  where  she 
acted  as  his  housekeeper,  and  he  supported 
her  in  turn  for  her  labor  and  services.    Far- 
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payment  of  the  balance  stipulated,  ahe  must 
execute  a  eonveyance ;  but  the  only  result  of 
his  failure  to  do  so  was  the  forfeiture  of  the 
amount  paid.  Specific  performance  might 
not  have  been  enforced  against  him.  Clear- 
ly, then,  the  contract  did  not  vesrt  in  him 
any  interest  in  the  land.  It  merely  specified 
how  he  might  acquire  it.  Richardson  ▼. 
Haniwick,  106  U.  S.  252,  27  L.  ed.  145,  1 
Sup.  Ct.  Rep.  213;  Stembridge  v.  Stem- 
bridge,  87  Ky.  91,  7  S.  W.  611;  Bostwick  v. 
Frankfield,  74  N.  Y.  207;  Sweezy  v.  Jones, 
65  Iowa,  272,  21  N.  W.  603. 

But,  iif  regarded  as  something  more  than 
a  mere  option,  it  was  but  an  agreement  to 
sell  in  the  future,  and  not  a  present  sale. 
The  distinction  between  these  two  classes 
of  contracts  was  pointed  out  in  Nunngesser 


V.  Hart,  122  Iowa,  647,  »8  N.  W.  506,  where 
the  court  declared  that  in  a  contract  to  sell 
the  vendor  remained  the  owner  of  the  land 
and  liable  for  the  payment  of  the  taxes, 
though  the  rule  is  otherwise  where  the 
agreement  amounts  to  a  present  sale.  Mil- 
ler V.  Corey,  15  Iowa,  166;  Sackett  v.  Os- 
bom,  26  Iowa,  146.  Possession  is  an  im- 
portant circumstance  to  be  considered  in  de- 
termining the  character  of  the  contract, 
though  not  always  to  be  regarded  the  test, 
for  there  may  be  a  present  sale  with  the 
right  of  possession  postponed,  the  same  as 
payment  of  the  purchase  price  may  be. 
Marks  v.  Tichenor,  86  Ky.  536,  4  S.  W.  225; 
Harris  ▼.  King,  16  Ark.  126;  Brewer  v.  Her- 
bert, 30  Md.  301,  96  Am.  Dec.  582.  As  Mrs. 
Scott  did  not  cease  to  be  the  owner  until 


mer  v.  Hale,  14  Tex.  Civ.  App.  73,  37  S.  W. 
164. 

But  a  widower  having  no  one  dependent 
upon  him  whom  he  is  legally  or  morally 
bound  to  support  is  held,  by  the  weight  of 
authority,  not  entitled  to  the  exemption,  and 
not  to  be  the  head  of  a  family,  under  the 
statutes.  There  are  other  cases  which  hold 
that,  having  once  acquired  a  homestead,  the 
loss  of  persons  dependent  upon  him,  whom 
he  is  legally  or  morally  bound  to  support, 
does  not  make  him  lose  his  position  as 
head  of  the  family.  There  are  other  causes 
where  he  is  recognized  by  statute  as  the 
head  of  a  family;  and  there  are  some  cases 
which  construe  the  statutes  as  including  a 
widower.  In  some  of  the  latter  the  statute 
authorizes  an  exemption  to  an  owner,  resi- 
dent, or  a  householder. 

The  following  cases  hold  that  a  widower 
keepinsr  house,  but  having  no  pei:sons  resid- 
in£r  with  him  whom  he  is  under  legal  or 
moral  obligation  to  support,  is  not  the  ''head 
of  a  family"  under  the  exemption  laws. 

After  the  death  of  the  wife  it  was  held 
that  the  surviving  husband  was  not  protect- 
ed. Revalk  v.  Kraemer,  8  Cal.  66,  68  Am. 
Dec.  304.  This  was  under  Cal.  Const,  art. 
11.  §  15,  providing  that  the  legislature  shall 
protect,  by  law,  from  forced  sale,  a  certain 
portion  of  the  homestead  and  other  property 
of  all  heads  of  families,  and  Comp.  Laws, 
850,  providing  an  exemption  of  the  home- 
stead and  other  property  from  forced  sale, 
and  that  the  head  of  the  family  is  called  the 
owner  of  the  homestead.  The  court  said: 
**But,  unless  the  person  is  the  head  of  the 
family,  the  right  of  homestead  cannot  exist. 
And  cannot  the  same  person,  at  one  time, 
be  the  head  of  a  familv,  and  not  at  an- 
other? And  if  the  privilege  is  an  incident 
to  a  certain  state,  and  that  state  itself 
ceases,  why  should  not  the  incident  fall  with 
it?  .  .  .  It  is  true  that  the  party  once 
bad  a  family,  and  he  also  once  had  protec- 
tion for  that  family;  but,  since  the  family 
has  ceased  to  exist,  the  protection  is  not 
needed.  The  law  intended  to  protect  indi- 
viduals while  bearing  certain  relations  to- 
wards each  other.  When  that  relation 
eeases,  the  cause  of  the  protection  is  gone." 
IL.R.A.(N.S.) 


So  where  there  was  no  one  dependent  upon 
him,  a  widower  was  held  not  to  be  the  head 
of  a  family.  Santa  Cruz  Bank  of  Savings 
v.  Cooper.  56  Gal.  339.  This  was  under  Cal. 
Stat.  1862,  p.  519,  act  May  12,  §  5,  providing 
that  no  unmarried  person  shall  be  entitled 
to  a  homestead,  unless  such  person  has  the 
care  and  maintenance  of  his  or  her  minor 
child,  or  of  a  minor  brother  or  sister,  or  a 
minor  child  of  a  deceased  brother  or  sister, 
or  of  a  father,  or  mother,  or  of  a  grandfa- 
ther or  a  grandmother,  or  of  an  unmarried 
sister,  then  residing  on  the  homestead  prop- 
erty with  such  person.  In  this  case  the 
widower  had  children,  but  they  had  reached 
majority. 

Where  a  father  applied  for  a  homestead 
as  the  head  of  a  family  consisting  of  himself 
and  daughter,  and  it  was  shown  that  at  the 
time  of  the  granting  of  the  homestead  the 
daughter  was  livinjr  in  another  county  and 
her  husband- had  deserted  her,  and,  after  the 
homestead  was  allowed  she  moved  to  her 
father's  house,  it  was  held  that  he  was  not 
the  head  of  a  family  when  he  applied,  or 
when  the  homestead  was  allowed.  Walker 
▼.  Thomason,  77  Ga.  682.  The  court  said: 
''A  single  person  who  had  no  family  was 
not  entitled  thereto." 

So,  a  widower  was  held  not  to  be  a  house- 
holder with  a  family,  where  he  broke  up 
housekeeping  and  left  his  two  children,  who 
were  nineteen  and  twenty  years  of  age,  to 
care  for  themselves,  and  rented  a  house  and 
a  housekeeper,  and  her  two  friends  came  and 
resided  with  him.  Holnback  v.  Wilson,  159 
111.  lis,  42  N.  E.  169. 

A  party  who,  after  the  death  of  his  wife, 
placed  his  two  children  with  relatives,  dis- 
posed of  most  of  his  household  goods,  and 
lived  at  different  places  as  a  boarder,  but 
not  with  his  children,  was  held  not  to  be 
the  head  of  a  family.  Gibson  v.  Cross,  8 
Kan.  App.  548,  54  Pac.  796. 

And,  where  children  resided  with  the  debt- 
or, but  there  was  no  natural  or  legal  ob- 
lisration  on  him  to  support  them,  it  was 
held  that  he  was  not  a  bona  fide  housekeeper 
with  a  family.  Boequett  v.  Hall,  90  Ky. 
566.  9  L.R.A.  351,  29  Am.  St.  Rep.  404,  13 
8.  W.  244.    The  court  said:  **  Tn  legal  con- 
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death,  the  land  as  such  descended  to  the 
heirSy  and  the  interest  of  George  E.  Scott 
was  subject  to  the  levy. 

It  is  insiffted,  however,  that  he  previously 
had  conveyed  his  interest  to  De  Camp.  A 
deed  from  the  ten  children  to  De  Camp  had 
been  signed  by  half  of  them,  and  was  re- 
ceived b}*^  intervener  from  a  brother  on 
the  15th  day  of  June  with  instructions,  aft- 
er signing,  "to  forward  to  the  next  one." 
He  did  so,  with  directions  to  "rush  the  deed 
along."  It  was  returned  to  De  Camp  after 
the  levy  of  the  writ  of  attachment,  and 
shortly  thereafter  he  remitted  to  each,  other 
than  George  E.  Scott,  his  share  of  the  de- 
ferred payment    and  to  him  a  part,   and 


moved  into  the  house  with  his  family  July 
9th.  The  circumstances  were  such  as  to  in- 
dicate an  intention  on  the  part  of  George  £. 
Scott  that  the  deed  be  delivered  upon  being 
signed  and  acknowledged  by  all  the  children, 
but  this  did  not  happen  until  after  the  levy 
of  the  writ  of  attachment.  An  instrument 
will  not  be  regarded  as  delivered,  when 
anything  remains  to  be  done  by  the  parties 
who  propose  to  deliver  it.  Overman  v.  Kerr, 
17  Iowa,  485;  Hutton  v.  Smith,  88  Iowa,  241, 
55  N.  W.  326;  Tewksbury  v.  CConnell,  21. 
CaL  60. 

Nor  is  there  anything  in  the  record  tend- 
ing to  show  an  acceptance  prior  to  the  time 


templation,  whomsoever  it  is  the  natural  or 
moral  duty  of  the  debtor  to  support,  or  is 
dependent  upon  him  for  support,  may  be 
considered  and  treated  as  a  member  of  his 
family.'  BeU  v.  Keach,  80  Ky.  42.  And  ac- 
cordingly an  infant  brother  or  sister,  or  an 
aged  and  helpless  parent,  or  even  a  bastard 
child,  may  and  has  been  held  to  constitute 
a  family,  in  the  meaning  of  the  statute." 
The  case  does  not  show  the  fact,  but  the 
debtor  probably  was  a  widower. 

A  widower  having  two  children,  both  mar- 
ried, and  residing  with  one  of  his  daughters, 
her  husband,  and  child,  and  an  old  lady,  was 
held  not  to  have  a  family,  entitling  him  to  a 
personal  exemption,  on  the  ground  that  he 
was  not  under  any  natural  or  legal  obliga- 
tion to  support  any  of  them.  Carter  v. 
Adams,  9  Ky.  L.  Rep.  91,  4  S.  W.  38.  The 
court  said:  "For  he  is  not  under  any  natu- 
ral or  legal  obligation  to  support  either  of 
them, — his  daujirhter  and  child  being  depend- 
ent upon  her  husband,  who  is  bound  to  sup- 
port them,  and  the  old  lady  having  no  nat- 
ural or  legal  claims  on  him  for  a  support," 

And,  where  a  widower  was  under  no  legal 
or  moral  obligation  to  support  his  mamed 
daughter,  it  was  held  that  he  was  not  a 
bona  fide  housekeeper  with  a  family.  Louis- 
ville Bkg.  Co.  V.  Anderson,  106  Ky.  744,  44 
S.  W.  636.  In  this  case  the  debtor  rented 
his  house,  but  retained  a  part  for  his  own 
use,  and  boarded  with  his  tenants  for  the 
rent,  and  his  married  daughter  came  to  live 
with  him,  bringing  his  grandchild  by  anoth- 
er daughter,  whose  parents  were  living  and 
able  to  provide  for  her,  and  his  dau^rhter 
cooked  for  him,  assisted  by  the  grandchild. 
It  was  further  held  that  he  could  not  claim 
to  be  a  housekeeper  with  a  family  where  his 
daughter  at  intervals  lived  with  her  hus- 
band, and  where  the  relations  between  her- 
self and  husband  were  kind,  although  he  was 
dissipated  and  sometimes  did  not  contribute 
to  her  support. 

A  childless  widower  having:  resided  with 
him  a  young  married  woman  and  her  hus- 
band, the  former  of  whom  had  been  reared 
by  him  as  an  informally  adopted  daughter, 
was  held  not  to  have  a  family.  Hill  v. 
Franklin,  54  Miss.  632.  This  was  under 
Miss.  Code  1871,  §  2136,  providing  that  every 
4L.R.A.(N.S.) 


citizen  of  this  state,  male  or  female,  bein<; 
a  householder  and  having  a  family,  shall  be 
entitled  to  the  homestead  exemption.  This 
was  on  the  ground  that  he  had  no  one  re- 
siding with  him  whom  he  was  legally  or 
morally  bound  to  support. 

This  rule  was  applied  in  Powers  v.  Sam- 
ple, 72  Miss.  187,  16  So.  293,  where  an  aged 
widower  living  on  his  land  with  his  son, 
who  had  a  wife  and  two  children,  and  who 
paid  the  father  no  rent  for  the  land,  was 
neld  not  to  be  a  householder  and  the  bead 
of  a  family,  under  Miss.  Code  1892,  §  1970. 
providing  that  every  citizen  of  this  atate, 
male  or  female,  being  a  householder  and 
having  a  family,  shall  be  entitled  to  an  ex- 
emption. The  court  said:  "But  we  do  not 
think  it  can  be  said  that  an  old  man  of 
seventy-two  years  is  under  any  duty,  legal 
or  moral,  to  support  an  adult  son  and  his 
family  whose  health  and  faculties  are  unim- 
paired, and  who  are  fully  equal  to  the  bur- 
den of  providing  for  themselves.  Nor  do 
we  think  the  facts  here  disclosed  snow  the 
appellee  to  have  been  the  Tiouseholder,'  the 
head  of  the  family,  entitled  by  his  position 
to  the  control  of  the  domestic  establishment 
of  which  he.wae  a  member.  There  cannot 
be  two  heads  to  the  family,  and  if  the  ap- 
pellee was  the  householder,  the  son  was 
not." 

The  same  was  held  in  the  case  of  a  child- 
less widower,  under  Okla.  Stat.  1893,  §  2844, 
exempting  propertv  to  the  head  of  every 
family.  Betts  v.  Mills,  8  Okla.  351,  68  Pac. 
957. 

And,  a  widower  taking  a  friend  and  her 
infant  niece  to  his  house,  conveying  his 
property  to  his  daughter,  who  reconveyed  to 
him  on  her  marriage,  was  held  not  to  consti- 
tute a  family.  Whitehead  v.  Nickelson,  48 
Tex.  617.  The  court  said:  "Nor  can  it  be 
said  that,  because  a  party  may,  in  consid- 
3ration  of  the  services  of  hirelinsrs,  or  of 
persons  permissively  residing?  with  him.  pay 
them  wasfes,  or  contribute  in  whole  or  in 
Dart  to  their  support,  there  is  a  family,  as 
contemplated  in  the  Constitution." 

So  the  rule  requiring  a  legal  or  moral  ob- 
ligation on  the  part  of  one  claiming?  the  ex- 
"".mption  to  support  the  others  for  whom  it  is 
"laimed  was  applied  where  a  widower,  hav- 
ing a  minor  boy  whom  he  had  not  legally 
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it  was  retuxned  to  Be  Gamp,  and  acceptance 
is  quite  a»  essential  to  the  passing  of  title 
as  the  transfer  of  the  deed.  Rittmaster  v. 
BrislMLne,  19  Colo.  371,  35  Pac.  736.  Mani- 
festly De  Camp  would  not  have  cared  for  the 
property  until  all  the  heirs  had  joined  in  its 
execution,  and  acceptance  by  him  prior  to 
that  time  ia  not  to  be  inferred.  Nor,  on  the 
other  hand,  can  it  be  assumed  that  any  of 
the  heirs  intended  the  deed  to  become  ef- 
fective prior  to  its  execution  by  aU.  Until 
then  the  option  to  purchase  had  not  been 
exercised,  and  prior  thereto  the  land  was 
subject  to  levy  of  the  writ.  Ex  parte  Hardy, 
30  Beav.  206;  Bras  v.  Sheffield,  49  Kan,  702, 
33  Am.   St.  Rep.  386,  31  Pac.  306. 


It  may  be  that  for  some  purposes  an 
equitable  converpion,  effected  by  an  election 
to  exercise  an  option  to  buy,  will  relate  back 
to  the  date  of  the  contract,  though  as  to 
that  the  authorities  are  in  conflict;  but  it 
cannot  operate  to  dissolve  an  attachment 
levied  on  land  prior  to  such  election,  and 
while  the  grantor  retains  the  ownership. 
See  note  to  BoVen  v.  Lansing,  57  L.R.A. 
651.  We  conclude  that  the  interest  of  de- 
fendant in  the  land  was  subject  to  the  levy. 

Affirmed. 

Petition  for  rehearing  denied. 


adopted,  was  held  not  to  have  a  family. 
Mullins  V.  liooke^  8  Tex.  Civ.  App.  138,  27 
S.  W.  926. 

But  there  are  other  cases  which  hold  that 
he  alone  may  constitute  the  family,  or  his 
household  with  him,  where  he  has  acquired 
a  homestead  and  then  has  lost  from  his 
family  those  whom  he  is  under  a  legal  or 
moral  obli^^tion  to  support. 

So,  a  debtor  living  upon  a  homestead  with 
his  wife  and  son  was  held  not  to  lose  the 
sam<)  by  the  death  of  the  wife,  and  the  com- 
ing of  age  and  departure  of  his  son,  so  long 
as  the  father  continued  to  occupy  the  prem- 
ises as  his  home.  Silloway  v.  Brown,  12 
Allen,  30.  The  court  said:  "Although  a 
homestead  estate  cannot  be  acquired  except 
by  a  householder  having  a  family,  yet  when 
once  acquired,  and  still  occupied  by  him,  it 
has  been  held  not  to  be  defeated  or  lost  by 
the  death  or  absence  of  his  wife  and  chil- 
dren." 

An  old  man  continued  to  live  on  the  farm 
after  the  death  of  his  '^ife,  and  his  son's 
family  occupied  the  same  house,  and  the 
provisions  ^'ere  furnished  sometimes  by  the 
father  and  sometimes  by  the  son.  It  was 
held  that  the  father  was  entitled  to  the 
homestead.  Beckmann  v.  Meyer,  75  Mo.  333. 
The  court  said:  *lt  seems  to  be  settled,  on 
general  principles,  that  a  homestead,  once 
acquired  by  the  head  of  a  family,  will  not 
be  defeated  or  lost  by  the  death  or  absence 
of  his  wife  and  children,  if  he  continue  to 
occupy  it.  Any  other  construction  would 
render  a  husband  who  has  been  deprived  of 
his  family  by  accident  or  disease,  or  by 
their  desertion  without  any  fault  of  his,  lia- 
ble to  be  instantly  turned  out  of  his  home- 
stead by  his  creditors." 

And  a  widower  with  children  was  held 
not  to  be  the  head  of  a  household,  and  not 
entitled  to  an  exemption,  where  he  contrib- 
uted only  a  small  amount  of  money  as  a 
present  to  his  children,  who  were  living  at 
another  place  with  their  grandmother. 
OregK  V.  ferickley,  27  Ind.  App.  164,  59  N. 
E.   1072. 

And  under  Kan,  Const.,  exempting  home- 
steads only  when  occupied  as  a  residence  by 
the  family  of  the  owner,  it  was  held  that  a 
widower  whose  children  had  grown  to  ma- 
turity and  nooved  away,  and  who  did  not 
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depend  upon  him,  was  not  entitled  to  re- 
tain the  homestead,  Herrin  v.  Brown,  44 
Fla.  782,  103  Am.  St.  Rep.  182,  33  So.  622; 
Ellinger  v.  Thomas,  64  Kan.  180,  67  Pac. 
529.  In  the  latter  case  the  court  said: 
"There  is  no  more  reason  for  continuing  the 
homestead  exemption  to  a  sole  adult  but- 
vivor  of  the  family  than  there  would  be  to 
confer  it  on  him  in  the  first  instance." 

And,  a  debtor  having  a  son  and  daughter 
living  with  him  for  a  number  of  years,  on 
the  land  which  was  farmed  by  the  father 
and  son,  the  daughter  being  housekeeper, 
until  both  daughter  and  eon  married  and 
left  the  father,  was  held  to  be  the  head  of  a 
family.  Bank  of  Versailles  v.  Guthrey,  127 
Mo.  189,  48  Am.  St.  Rep.  621,  29  S.  W.  1004. 
In  this  case  both  son  and  daughter  looked 
up  to  and  regarded  the  father  as  head  of  the 
family,  and  both  of  them  worked  without 
wages  as  members  of  the  family.  This  was 
under  Mo.  Rev.  Stat.  1889,  §  5435,  providing 
that  the  homestead  of  every  householder  or 
head  of  a  family,  used  as  a  homestead,  shall 
be  exempt. 

The  same  was  held  in  Suter  v.  Quarles,  22 
Ky.  L.  Rep.  1080,  58  S.  W.  990. 

A  debtor  acquiring  a  homestead,  and  aft- 
erwards becoming  a  widower,  but  having  a 
family  consisting  of  a  married  son  and  nis 
wife,  and  the  wife  and  children  of  another 
married  son  who  was  temporarily  absent, 
and  one  or  more  servants,  was  held  to  be  the 
head  of  a  family.  Dorrington  v.  Myers,  11 
Neb.  388.  9  N.  W.  555.  The  court  said: 
"Neither  the  death  of  the  wife,  nor  her  aban- 
donment of  her  husband,  nor  the  arrival  at 
full  age,  and  the  departure  from  the  pa- 
rental roof  of  all  the  sons  and  daughters, 
would  have  the  effect  of  dismantling  the 
homestead  of  the  protection  of  the  exemp- 
tion law."  This  was  under  Neb.  Gen.  Stat. 
616,  providing  that  the  homestead,  owned 
and  occupied  oy  any  citizen  of  the  state  be- 
ing the  head  of  a  family,  shall  not  be  sub- 
ject to  levy  or  sale. 

A  widower  who  married  after  the  levy 
of  an  execution  was  held  to  be  the  head  of 
the  family  at  the  date  of  the  levy,  and  was 
entitled  to  the  exemption.  Rollings  v. 
Kvans.  23  S.  C.  316.  The  court  said: 
"Taking  the  term  'family,'  then,  in  its  or- 
dinary sense,  which  includes  persons  living 
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in  one  house,  and  under  one  head  or  man- 
ager, we  think  the  circuit  judge  was  right 
in  holding  below  that  the  defendant  was 
the  'head  of  a  family.'  His  son  was  living 
with  him  as  a  part  of  his  family,  and,  his 
son  being  a  married  man,  no  doubt  entitled 
to  have  his  wife  and  children  with  him,  it 
he  had  any  children,  certainly  this  consti- 
tuted a  family,  of  which  the  defendant  was 
the  head." 

After  a  man  and  wife  acquired  a  home- 
stead  the  wife  died  leaving  no  children.  It 
was  held  that  the  husband,  occupying  the 
house  with  servants,  and  a  niece  and  her 
husband,  was  entitled  to  the  homestead. 
Taylor  v.  Boulware,  17  Tex.  77,  67  Am.  Dec 
642.  The  court  said:  'If  he  had  been  with- 
out servants  or  anyone  with  him  after  the 
death  of  hifl  wife,  it  would  still  have  been 
his  homestead  so  long  as  it  continued  to  be 
his  residence,  and  protected  from  a  forced 
sale.'' 

So  where  he  is  recognized  as  the  head  of 
a  family  by  statute. 

There  are  some  cases  where  there  was  no 
one  dependent  on  the  debtor,  but  the  con- 
struction of  the  statute  was  held  to  consti- 
tute him  the  head  of  a  family.  South  Da- 
kota Comp.  Laws,  |  2467,  provides  that 
every  family,  whether  consisting  of  one  or 
more  persons,  in  actual  occupancy  of  a 
homestead,  as  defined  in  this  section,  shall 
be  deemed  to  be  a  family  within  the  mean- 
ing of  this  chapter  (chap.  23,  Pol.  Code). 
A  single  person  m  the  occupancy  of  a  home- 
stead, as  defined  in  the  act,  was  held  to  be 
a  family  within  the  meaning  of  the  act,  and, 
prior  to  the  amendment  of  1890,  was  en- 
titled to  hold  the  same  exempt  from  forced 
8»4e  on  execution  for  a  debt  incurred  subse- 
quently to  the  occupation  of  such  home- 
stead. As  to  the  effect  of  this  amendment 
no  decision  was*  necessarv.  Hesnard  v.  Plun- 
kett,  6  S.  D.  73,  60  N.  W.  159.  The  claim- 
ant in  this  case  was  a  widower,  and  his  wife 
died  prior  to  his  acquiring  the  homestead 
claimed,  and  he  had  no  children. 

A  widower  renting  a  house,  and  having  as 
his  family  hie  widowed  niece  with  her  three 
children,  and  servants  which  were  hired  by 
him,  was  held  to  be  the  bead  of  a  family, 
under  Ga.  Code,  §  2013,  providing  a  home- 
stead exemption  to  the  nead  of  a  family. 
Re  Taylor,  3  Nat.  Bankr.  Reg.  157.  The 
court  said :  "To  constitute  a  head  of  a  fam- 
ily, it  is  not  necessary  that  a  man  shall  have 
either  a  wife  or  a  child.  If  he  reside  in  a 
house  of  which  he  is  proprietor,  and  have 
no  other  inmates  than  hired  servants,  he 
is  in  law  the  head  of  a  family.  See  Re 
Cobb,  1  Nat.  Bankr.  Repf.  414.  But  as  Mrs. 
Carswell  and  her  children  are  not  related 
by  blood  to  Dr.  Taylor,  however  strong^  his 
social  relations  may  be,  and  with  whatever 
aflTection  he  may  regard  them,  he  is  not  le- 
gally bound  to  support  them,  nor  can  they 
be  regrarded  as  his  legal  heirs.  Hence,  he  is 
not  entitled  to  any  enlargement  of  his  ex- 
emption on  account  of  the  three  children  of 
Mrs.  Carswell." 

Iowa  Code,  §  3073,  providing  that  the 
word  "family,"  used  in  the  section  relating 
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to  exemptions,  does  not  include  strangers  or 
boarders  lodging  with  the  family,  was  hela 
to  imply  that  it  did  include  persons  living 
in  the  family  who  were  not  strangers  or 
boarders.  So,  it  was  held  that  a  widower 
and  his  servant,  and  his  son  and  his  son's 
wife,  who  lived  with  him  but  paid  no  boards 
constituted  a  family  under  this  statute.  Ty- 
son V.  Reynolds,  52  Iowa,  431,  3  N.  W.  460. 
In  this  case  it  was  not  disputed  that,  if 
there  was  a  family,  the  claimant  was  its 
head. 

And  where  an  assocLiti(m  of  persons 
which  constituted  a  family  was  broken  up, 
whether  by  separation  or  the  death  of  some 
of  the  members,  it  was  held  that  the  right 
of  homestead  continued  in  the  former  head 
of  the  family,  provided  he  still  resided  at 
the  old  home,  under  Ark.  Const.  1874,  art. 
0}  9  3,  providing  that  the  homestead  of  a 
resident  married  man  or  head  of  a  family 
shall  not  be  subject  to  sale  under  process. 
Stanley  v.  Snyder,  43  Ark.  429. 

And  under  Wis.  Rev.  Stat.  chap.  134,  S  23, 
providing  a  homestead  exemption  to  the 
owner,  resident,  or  householder,  it  was  held 
that  a  widower  having  no  children  at  home, 
and  boarding  and  lodging  in  his  own  house, 
was  entitled  to  the  exemption.  Myers  v. 
Ford,  22  Wis.  139.  The  court  said  "that  a 
man  may  be  an  *owner,*  'resident,*  or  'house- 
holder,* without  being  married." 

For  grandparent,  see  subd.  II.  f. 

a.    Widow  with  dependents. 

The  weight  of  authority  seems  to  be  that, 
in  order  to  entitle  the  widow  to  be  treated 
as  the  head  of  a  family,  and  entitled  to  the 
homestead,  she  must  be  supporting  someone 
who  is  dependent  upon  her,  and  whom  she 
is  under  a  moral  or  legal  obligation  to  sup- 
port. There  are  a  few  cases  where  the  con- 
struction of  the  statute  giving  to  a  family  a 
homestead  implied  that  a  widow  having  a 
family  would  be  entitled  to  a  homestead, 
and  where  it  was  not  held  necessary,  under 
these  statutes,  that  she  should  have  those 
around  her  dependent  upon  her  for  support. 

In  the  following  cases  it  has  been  held 
that  a  widow  having  persons  dependent 
upon  her,  who  she  is  under  a  moral  or  legal 
obligation  to  support,  is  the  head  of  a 
family. 

A  widow  having  four  children,  all  of  age, 
two  of  them  living  with  her,  and  one,  a 
widow  making  her  mother*8  home  her  resi- 
dence, was  held  to  constitute  a  housekeeper 
with  a  family,  under  the  Kentucky  home- 
stead law.  Brooks  v.  Collins,  11  Bush,  622. 
The  court  said  that  under  Ky.  Gen.  Stat, 
chap.  38,  art.  13,  |  6,  providing:  that  property 
shall  be  exempt  from  execution  against  a 
bona  fide  housekeeper  with  a  family  resident 
within  this  commonwealth,  "the  evident 
purpose  and  meaning  of  the  lawmaking  pow- 
er m  placing  this  exempted  property  be- 
yond the  reach  of  creditors  was  to  enable 
the  head  of  the  household  to  provide  for 
himself  and  his  family,  or  those  who  are 
living  with  him  and  dependent  upon  him 
for  a  support;  and  the  debtor,  being  a  bona 
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tiUe  housekeeper,  and  occupying  the  land  as 
a  homestead  with  his  wife  or  his  children, 
adults  or  infants,  or  with  his  brothers  and 
sisters,  father  and  mother,  grandfather  or 
grandmother,  or  those  dependent  upon  him, 
and  whom  by  reason  of  his  relation  to 
or  connection  with,  he  is  under  a  natural 
or  legal  obligation  to  maintain,  must  be  re- 
garded as  a  bona  fide  housekeeper  with  a 
family,  and  entitled  to  a  homestead." 

So,  a  widow  owning  and  residing  on  land 
as  a  housekeeper,  having  a  married  son,  who 
with  his  wife  and  eight  infant  children  re- 
sided with  her^  and  whom  she  supported, 
was  held  to  be  a  housekeeper  with  a  family, 
where  the  son  was  physically  unable  to  sup- 
port his  wife  and  children.  Riley  v.  Smith, 
9  Ky.  L.  Rep.  615,  5  S.  W.  869.  The  court 
said:  'It  seems  to  us  that  to  decide  that 
the  moral  and  natural  duty  of  appellant  to 
support  her  infant  grandchildren,  does  not 
under  such  circumstances,  exist,  and,  as  a 
result,  that  both  she  and  they  must  be  de- 
prived of  the  only  shelter  they  have,  would 
be  a  perversion  of  the  beneficent  object  of 
the  law ;  and  the  court  properly  set  apart  to 
her  a  homestead  in  the  land." 

And  a  widow  supporting  her  children  and 
grandchildren,  who  were  under  her  care  and 
maintenance,  was  held  to  be  the  aead  of  a 
family.  Chamberlain  Bkg.  House  v.  Zut- 
avem.  50  Neb.  623,  81  N.  W.  858. 

And,  under  N.  Y.  act  1842,  chap.  167,  pro- 
viding exemption  to  a  person  having  a  fam- 
ily for  which  he  provides,  it  was  held  that 
a  woman  who  supported  her  infant  child 
was  entitled  to  the  exemption,  and  the 
plaintiff  end  her  infant  son  constituted  a 
family.  Cantrell  v.  Connor,  6  Daly,  224,  51 
How.  Pr.  45. 

And  under  Tenn.  act  1833,  chap.  80,  pro- 
viding for  the  exemption  of  certain  property 
of  the  head  of  the  family  engaged  in  agri- 
culture, it  was  held  that  a  widow  having 
children  living  with  her,  dependent  on  her 
for  protection  and  support,  and  subject  to 
her  control,  was  the  head  of  a  family.  Bach- 
man  v.  Crawford,  3  Humph.  213,  39  Am.  Dec 
163.  In  this  case  personal  property  was  at- 
tempted to  be  levied  upon.  The  widow  lived 
with  her  aged  father,  who  owned  the  house 
and  land,  and,  by  his  permission,  she  snd 
her  children  lived  in  the  house  with  him, 
and  caused  such  portion  of  the  land  to  be 
cultivated  by  her  sons  as  she  chose.  The 
court  said:  "So,  two  families  with  equal 
riehts  and  claims  may  reside  together,  and, 
although  thus  associated,  they  all  consti- 
tute in  a  large  sense  one  family;  still  the 
father,  or  mother,  as  the  ease  may  be,  exer- 
cising a  distinct  control  over  the  children 
and  servants  belonging  to  them,  constitutes 
each  a  distinct  family,  and  the  manager  of 
each  a  "head  of  a  family.* " 

A  widow  purchasing  a  home,  and.  after  a 
levy,  adopting  a  child,  whom  she  intended 
to  raise,  was  held  to  be  the  head  of  a  fam- 
ily. Wolfe  V.  Buckley,  52  Tex.  641.  The 
court  sflid:  *'We  are  not  prepared  to  say 
that  this  did  not  constitute  such  family  as 
would  be  entitled  to  the  protection  of  thi^ 
property  at  a  homestead,  even  without  the 
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adoption  of  the  child  Anna;  or  that,  if  this 
adoption  was  necessary  for  this  purpose,  un- 
der the  circumstances,  chere  was  such  bad 
faith  in  the  transaction  as  would  amount  to 
a  fraud  upon  any  previously  acquired  rights 
of  the  judgment  creditor." 

And  a  widow  was  held  entitled,  as  the 
head  of  a  family,  to  have  a  homestead  set 
apart  to  her  out  of  her  separate  e«tate,  as 
a  person  having  tne  care  of  dependent  fe- 
males, if  in  her  case  this  ground  for  the  al- 
lowance of  a  homestead  existed.  Willbankff 
V.  Untriner,  08  Ga.  801,  25  S.  E.  841.  This 
was  under  the  Georgia  Constitution,  allow- 
ing a  homestead  to  one  supporting  depend- 
ent females. 

A  widow  having  two  infant  children  liv- 
ing with  her,  and  who  were  dependent  upon 
her  for  support,  was  held  to  be  a  house- 
holder or  head  of  a  family.  Oppenheim  ▼. 
Myers,  99  Va.  582.  39  S.  E.  218. 

But  where  tnere  was  no  one  dependent 
upon  the  widow,  whom  she  was  under  a 
moral  or  legal  obligation  to  support,  she 
was  held  not  to  be  the  head  of  a  family. 

A  widow  coming  to  this  state,  and  leaving 
her  children  in  another  state,  not  intending 
to  bring  them  with  her,  and  not  contribut- 
ing to  their  support,  was  held  not  to  con- 
stitute a  family.  Rock  v.  Haas,  110  111.  528. 
This  was  under  111.  Stat.  chap.  52,  providing 
that  every  householder  having  a  family  shaU 
be  entitled  to -an  estate  of  homestead  in  the 
land  occupied  by  him  or  her  as  a  residence; 
and  such  exemption  shall  continue,  after  the 
death  of  such  householder,  for  the  benefit  of 
the  husband  or  wife  surviving,  so  long  as 
he  or  she  continues  to  occupy  such  home- 
stead, and  to  the  children  until  the  young- 
est shall  become  twenty-one  years  of  age. 

So,  under  Iowa  Code,  §  3072,  giving  an  ex- 
emption of  personal  property  to  a  debtor 
who  is  a  resident  of  this  state,  and  is  the 
head  of  a  family,  it  w«s  held  that  a  widow 
who  lived  alone  and  had  no  family  was  not 
the  head  of  a  familv.  Emerson  v.  Leonard, 
96  Iowa,  311,  59  Am.  St.  Rep.  372,  65  N.  W. 
153.  In  this  case  the  children  died  before 
the  husband.  The  court  said:  'There  can- 
not be  a  head  of  a  family  when  there  is  no 
family.  It  is  not  material  that  there  was 
once  a  family,  if  it  has  ceased  to  exist.  The 
exemption  is  to  the  resident  of  this  state 
who  is,  not  to  one  who  has  been,  but  is  not, 
the  head  of  a  family.  I'he  statute  refers  to 
a  present,  not  to  a  past,  condition.  It  is 
true  that  (  1989  of  the  Code  provides  that 
a  widow  or  widower,  though  without  chil- 
dren, shall  be  deemed  a  family  while  con- 
tinuing to  occupy  the  house  used  as  a  home- 
stead at  the  time  of  the  death  of  the  hus- 
band or  wife.  But  that  provision  has  no  ap- 
plication to  exemption  of  personal  prop- 
erty." 

So,  a  widow  who  purchased  a  house  and 
lot  about  a  year  after  the  death  of  her  first 
husband,  and  occupied  the  premises  with 
her  two  daughters  until  they  married,  and 
rented  all  but  one  room,  and  boarded  with 
•^he  tenants  to  whom  she  rented,  was  held 
not  entitled  to  claim  a  homestead  as  the 
head  of  a  family.    Fullerton  v.  Sherrill,  114 
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Iowa,  611,  87  N.  W.  419.  The  court  said: 
'"Nor  do  the  facts  of  this  case  bring  the  de- 
fendant within  the  terms  of  8  2973  of  the 
CkMle,  providing  that  *a  widow  or  widower, 
though  without  children,  shall  be  deemed  a 
family  while  continuing  to  occupy  the  reel 
estate  used  as  a  homestead  at  the  death  of 
the  husband  or  wife,'  as  the  premises  were 
not  acquired  until  after  the  husb&nd's  death, 
and  are  not  shown  to  have  been  purchased 
with  proceeds  of  the  sale  of  another  home- 
stead. Her  status  as  a  widow,  then,  has  no 
bearing  on  the  case." 

Louisiana  Rev.  Stat.  8  1691,  providing  a 
homestead  in  favor  of  the  debtor  having  a 
family,  or  mother,  or  father,  or  persons  de- 
pendent upon  him  for  support,  was  held  to 
mean  persons  actually  dependent  under 
some  sort  of  natural  claim  or  right;  and 
that  the  debtor  would  not  be  allowed  to  as- 
sume the  support  of  persons  having  no  nat- 
ural claim  upon  her,  as  a  foundation  for  a 
homestead  claim.  Decuir  ▼.  Benker,  33  La. 
Ann.  320.  In  this  case  the  plaintiff  was  a 
widow  seventy-five  years  old,  and  had  three 
unmarried  daughters,  the  oldest  forty -Ave 
and  the  youngest  twenty-six  years  of  age, 
who  were  mamtained  by  her.  They  were 
healthy,  attended  to  home  work,  picked  cot- 
ton on  their  mother's  place,  did  washing, 
and  took  in  outside  sewing  for  pay.  The 
court  said:  "Adults,  male  or,  if  unmarried, 
female,  who  have  robust  health  and  all  usual 
faculties,  lie  under  the  necessity  of  support- 
ing themselves,  unless  they  find  others  will- 
ing to  support  them  who  can  do  so,  without 
making  such  service  a  foundation  for  ex- 
empting their  property  from  liability  to  the 
payment  of  their  just  debts." 

In  Galligar  v.  Payne,  34  La.  Ann.  1057,  it 
was  held  that  a  wiaow  having  a  family  con- 
sisting of  "three  minor  children,  one  of  them 
her  own  daughter,  and  two  orphan  girls 
whom  she  had  raisecf  from  infancy,  and  who 
from  that  period"  had  been  members  of  her 
household,  was  not  entitled  to  a  homestead. 
Her  daughter  married  during  the  suit,  and 
the  other  children  had  no  natural  or  legal 
claim  for  support  against  the  plaintiff.  La. 
Rev.  Code,  H  3656,  provides  that  "family,  in 
a  limited  sense,  signifies  the  father,  mother, 
and  children.  In  a  more  extensive  sense,  it 
comprehends  all  the  individuals  who  live 
under  the  authority  of  another,  and  includes 
the  servants  of  the  father  of  the  family.  It 
it  also  employed  to  signify  all  the  relations 
who  descend  from  a  common  root."  There 
was  a  dissenting  opinion.  This  case  was, 
in  effect,  overruled  in  Hebert  v.  Mayer,  48 
La.  Ann.  938,  20  So.  170  (subd.  II.  f),  where 
it  was  held  that  the  exemption  remains  if, 
as  in  this  case,  there  were  dependent  mem- 
bers of  the  family  on  the  day  of  the  seiz- 
ure of  the  property;  and  that  the  obliga- 
tion to  support  is  a  higher  obligation  than 
the  payment  of  debts,  and  so  high  that  "it 
must  iiave  a  continuing  effect  for  a  short 
time,  at  least,  after  the  head  of  the  family 
no  longer  has  someone  to  support." 

A  widow  residing  in  her  house  with  no 
other  persons  save  her  employees  and  serv- 
ants was  held  not  to  be  the  head  of  a  family 
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within  the  meaning  of  Mo.  Rev.  Stat.  | 
2343,  reserving  from  execution  certain  prop- 
erty when  owned  by  the  head  of  a  family. 
Murdock  v.  Dalby,  13  Mo.  App.  41.  This 
was  on  the  ground  that  the  statute  implied 
that  the  persons  constituting  the  group 
which  was  designated  were  reuited  to  ea«b 
other  b^  blood  or  affinity.  In  this  case  a 
distinction  was  made  between  this  section 
and  8  2689,  reserving  from  execution  tlie 
homestead  of  every  householder  or  head  of 
a  family. 

This  case  was  distinguished  in  State  use 
of  Smythe  v.  Kane,  42  Mo.  App.  263^  subd. 
H*  gi  saying  that  the  former  case  simply 
emphasized  the  distinction  between  the  heacE 
of  a  household  and  the  head  of  a  family,  in 
deciding  that  one  who  had  not  other  persons- 
living  with  him  than  servants,  while  un- 
questionably the  head  of  a  household,  was- 
not  the  head  of  a  family,  as  the  latter  term 
implies  the  relation  of  status  as  distin- 
guished from  a  relation  created  by  contract. 

And  where  the  purchaser  under  a  trust 
deed  made  by  a  widow  brought  an  action 
against  her  to  try  title,  and  she  set  up  the 
claim  of  homestead,  it  was  held  that  the  al- 
legations that  she  was  a  widow  and  had  liv- 
ing with  her  a  daughter  and  four  grandchil- 
dren as  members  of  the  family  did  not  im- 
port such  a  state  of  facts  as  would  consti- 
tute her  the  head  of  a  family.  Ramey  v. 
Allison,  64  Tex.  697.  This  was  on  the 
ground  that  the  widow  did  not  allege  that 
the  members  of  her  family  were  dependent 
on  her  for  support,  and  that  she  was  under 
a  moral  or  legal  obligation  to  support  them. 

In  the  following  cases,  under  the  peculiar 
statutes  and  constitutions  of  the  various 
states,  the  widow  is  regarded  as  the  head  of 
a  family  without  deeming  it  necessary  that 
she  should  be  supporting  someone  whom 
she  is  under  a  moral  or  legal  obligation  to- 
support : 

So,  under  68  Ohio  Rev.  Stat.  8  5435,  pro- 
viding that  a  husband  and  wife  living  to- 
gether, a  widow  or  a  widower  living  with  an 
unmarried  daughter  or  unmarried  minor  son, 
may  hold  exempt  a  homestead,  it  was  held 
that  a  widow  was  entitled  to  exemption  al- 
though she  was  not  living  with  an  unmar- 
ried child.  Allen  v.  Russell,  39  Ohio  St.  336. 
The  court  said  that  it  would  repunctuate  the 
statute  if  necessary  to  render  the  meaning 
clear. 

Dependency  of  family  was  held  to  be  un- 
necessary, under  S.  C.  Const,  art.  2,  8  32, 
providing  that  the  family  homestead  of  the 
head  of  each  family  residing  in  this  state 
shall  be  exempt,  wnere  it  was  held  that  a 
widow  having  no  children  was  entitled  to  a 
homestead.  Bradley  v.  Rodelsperger,  3  S.  C. 
N.  S.  226. 

And  a  widow  who  was  the  head  of  a  fam- 
ily consisting  of  herself  and  servants  was 
held  to  constitute  a  family.  Race  v.  Old- 
ridge,  90  111.  260,  32  Am.  Rep.  27.  In  this 
case  the  widow  kept  a  boardmg  house,  and 
she  had  living  with  her  two  female  servants, 
without  wages,  and  a  lady  friend,  besides 
boarders.  111.  Rev.  Stat.  1878,  chap.  52,  pro- 
vides that  the  following  personal  property 
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shall  be  exempt  from  execution;  .  .  .  . 
and,  in  addition,  when  the  debtor  is  the  head 
of  a  family  and  resides  with  tne  same,  $300 
worth  of  other  property  may  be  selected  by 
the  debtor. 

A  widow  who  was  keeping  house  upon 
her  dower  land  without  children  of  her  own 
living  with  her,  but  witn  a  family  consist- 
ing of  the  orphan  children  of  a  sister  and 
of  her  late  husband's  sister,  was  held  to  be 
the  head  of  the  family,  under  Tenn.  Const. 
1870,  art.  12,  f  11,  providing  that  a  home- 
stead in  the  possession  of  each  head  of  a 
family  shall  be  exempt  from  sale,  and  act 
1870,  chap.  80,  §  3,  providing  that  whenever 
real  estate  of  such  head  of  a  family  is  lev- 
ied upon,  his  or  her  homestead  shall  be  set 
apart  in  the  following  manner.  Ex  parte 
Brien,  2  Tenn.  Ck  33.  The  court  said:  *The 
phrase,  'head  of  a  family,'  would  clearly  em- 
brace a  husband  with  a  wife  ana  cnildren,  or 
a  husband  with  a  wife  alone,  occupying  a 
homestead.  But  it  has  never  been  consid- 
ered as  confined  within  these  narrow  limits. 
Under  the  act  of  1833,  chap.  80,  exempting 
certain  personal  property  m  favor  of  the 
'head  of  a  family  engaged  in  agriculture/  it 
was  held  by  our  supreme  court  that  a  widow 
who,  with  her  children,  lived  with  her  father 
on  his  farm,  and  in  the  same  house,  and  as- 
sisted in  carrying  on  the  tarm  by  the  aid  of 
her  sons,  was  entitled  to  the  benefit  of  the 
exemption." 

For  grandparent,  see  subd.  II.  f. 

f.  Grandparent  and  child. 

A  grandfather  or  grandmother  having  a 
grandchild  depending  upon  him  or  her  for 
support  is  held  to  be  the  head  of  a  family. 

So,  under  the  treaty  with  the  Creek  In- 
dians, May  24,  1832,  allowing  to  the  heail 
of  a  Creek  family  certain'  lands,  a  womn-ri 
having  orphan  grandchildren  residing  with 
her  was  held  to  have  a  family.  Ladiga  v. 
Roland,  2  How.  681,  11  L.  ed.  387.  The 
court  said:  "We  cannot  seriously  discuss 
the  question,  whether  a  grandmother  and 
her  f^ndchildren  compose  a  family,  in  the 
meaning  of  that  word  in  the  treaty,  it  must 
shock  the  common  sense  of  all  mankind  to 
even  doubt  it.  It  is  as  incompatible  with 
the  good  faith  and  honor  of  the  United 
States,  and  as  repugnant  to  the  Indian 
character,  to  suppose  that  either  party  to 
the  treaty  could  contemplate  such  a  con- 
struction to  their  solemn  compact  as  to  ex- 
clude such  persons  from  its  protection,  and 
authorize  any  oflScer  to  force  her  from  her 
home  into  the  wilds  of  the  far  west.  Such 
an  exercise  of  power  is  not  warranted  by  tue 
compact,  and  the  pretext  on  which  it  was 
exercised  is  wholly  unsanctioned  by  any 
principle  of  law  or  justice.** 

Ana  a  widow  supporting  a  grandchild 
thirteen  years  of  age  was  held  to  be  the 
head  of  a  family.  Smith  y.  Wright,  13  Tex. 
Civ.  App.  480,  38  8.  W.  324. 

A  widow  supporting  her  grandchild  as  a 
member  of  her  family  was  held  to  have  a 
family,  notwithstanding  the  child's  father, 
who  was  divorced,  had  a  decree  of  court 
awarding  the  custody  of  the  child  to  him. 
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Cross  V.  Benson,  fi8  Kut  496,  64  LJLA.  560, 
76  Pac.  658.  The  court  said:  "The  liact  of 
her  actual  dependence  upon  her  grand- 
parents, and  their  consequent  moral  respon- 
sibility for  her  nurture,  was  sufficient." 

A  homestead  was  taken  by  a  husband  as 
the  head  of  a  famiiy,  where  a  minor  female 
grandchild,  who  lived  with  him,  was  also  de- 
pendent on  him.  It  was  held  that  after  the 
death  of  his  wife,  while  the  grandchild  was 
still  a  minor  and  dependent  upon  him.  he 
was  the  head  of  a  family.  Hall  v.  Matthews, 
68  Ga.  490. 

And  where  slaves  were  living  together  as 
husband  and  wife,  and  had  children,  and  the 
wife  died,  and  a  minor  grandson,  whose  par- 
ents were  dead,  was  dependent  upon  his 
grandfather,  it  was  held  that  the  plaintiAi 
was  the  head  of  a  dependent  family.  Hebert 
V.  Mayer,  48  La.  Ann.  938,  20  So.  170.  This 
was  on  the  ground  tnat  the  law,  in  its  hu- 
manity, does  not  seem  to  contemplate  that 
the  homestead  exemption  shall  cease  imme- 
diately after  the  death  of  the  dependent 
member  of  the  family,  or  shall  cease  be- 
cause a  dependent  member  of  the  family  has 
become  old  enough  to  earn  something  to- 
ward the  support  of  himself  and  the  parent 
by  whom  he  has  been  reared. 

A  grandfather  supporting  his  grandchild 
and  having  a  son  who  was  absent  at  work, 
where  a  creditor  made  way  with  the  grand- 
child, was  held  not  to  have  lost  his  home- 
stead right.  Wilkinson  v.  Merrill,  87  Va. 
613,  11  L.R.A.  632,  12  S.  E.  1015.  The  court 
said:  '*The  householder  had  acquired  this 
homestead  as  the  head  of  a  family.  His  son 
is  absent  at  work.  His  little  grandchild  has 
died, — it  may  be,  criminally  destroyed  by  a 
designing  creditor.  He  still  occupies  the 
homestead  personally  as  his  residence,  and 
his  homestead  retains  its  existence.  This 
defendant's  son  may  return  to  the  paternal 
roof,  or  others  may  be  brought  there,  and 
his  homestead  will  continue,  at  least,  as  long 
as  it  is  his  residence." 

A  widower  supporting  his  grandchild  and 
her  mother,  his  daugliSer,  whose  husband 
had  left  her  penniless,  and  whom  he  was  un- 
der a  natural  and  moral  obligation  to  sup- 
port, was  held  to  be  a  housekeeper  with  a 
family.  Sweeney  v.  Ross,  12  Ky.  L.  Rep. 
861,  15  S.  W.  367. 

And  a  widower  supporting  a  granddaugh- 
ter, who  was  dependent  upon  him  for  sup- 
port, and  who  cooked  and  washed  for  him, 
was  held  to  be  a  housekeeper  with  a  family. 
Collins  y.  Gibson,  21  Ky.  L.  Rep.  1338,  54  S. 
W.  946.  This  was  on  the  ground  that  he 
had  residing  with  him  a  person  whom  he 
was  under  either  natural  or  moral  obligation 
to  support,  and  that,  where  he  had  acquired 
a  homestead,  the  loss  of  his  wife  did  not  de- 
prive him  of  the  right. 

And  the  same  was  held  where  a  widower 
had  been  supporting  a  granddaughter,  whom 
he  had  raised  from  mfancy.  Adams  ▼.  Clark, 
(Fla.)  37  So.  734. 

g.  Single  persons. 

A  debtor  having  someone  residing^  with 
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him  and  depending  on  him,  whom  he  is  le- 
gally and  morally  bound  to  support,  is  held 
to  be  the  head  of  a  family  although  he  or 
she  may  be  single. 

So,  the  parent  of  an  illegitimate  child  is 
held  to  have  a  family  where  the  child  is  de- 
pendent on  such  parent  for  support.  Ellis 
V.  White,  47  CaL  73. 

And  a  man  having  children  oy  a  woman 
with  whom  he  was  living  in  adultery  was 
held  to  have  such  a  family  as  would  entitle 
him  to  a  homestead.  Lane  v.  Philips,  69 
Tex.  241,  6  Am.  St.  Rep.  41,  6  S.  W.  610. 
The  court  said:  "No  stronger  natural  or 
moral  obligation  could  rest  on  the  appel- 
lant than  that  which  he  is  under  to  support 
his  children  who  live  with  him,  illegitimate 
though  they  be;  and  we  are  unwilling  to 
hold  that  nothing  short  of  a  legal  obligation 
to  support  them  will  suffice  to  make  them 
constituents  of  his  family." 

And  where  a  man  lived  with  his  house- 
keeper for  twenty  years^  passing  her  ofiT  as 
his  wife,  and  had  a  son  by  her,  who  was 
nineteen  years  of  age,  whom  he  was  under 
an  obligation  to  support,  he  was  held  to  be 
a  housekeeper  with  a  family.  Bell  v.  Keacn, 
80  Ky.  42. 

And  a  son  supporting  his  mother  and 
others  in  the  family  is  held  to  be  the  head 
of  a  family. 

This  was  held  under  Wis.  Rev.  Stat.  chap. 
134,  §  32,  subdivs.  8,  9,  exempting  personal 
property  of  the  debtor  and  his  family.  Con- 
naughton  v.  Sands,  32  Wis.  387. 

And  the  same  was  held  in  Barry  v.  Hale, 
2  Tex.  Civ.  App.  688,  21  S.  W.  783,  where  the 
court  said:  "It  is  true,  it  is  not  stated  in 
80  many  words  that  appellant's  mother  had 
no  other  property,  and  was  dependent  upon 
him  for  a  support,  but  we  believe  that  this 
is  the  fair  construction  that  should  be  placed 
upon  the  evidence." 

And  this  was  held  under  S.  C.  Const.,  al- 
lowing exemption  of  property  to  one  who  is 
the  head  of  the  family.  Scott  v.  Mosely 
Bros.,  64  S.  C.  375,  32  S.  E.  460.  The  court 
said:  "While  a  husband  is  the  head  of  a 
family,  a  son,  who  takes  care  of  and  protects 
a  widowed  mother,  may  also  be  the  head  ot 
a  family  of  which  such  mother  is  a  mem- 
ber." 

An  adult  son  occupying  jointly  a  flat  in 
the  city  with  his  mother  and  adult  brother, 
paying  the  rent  aoid  household  expenses,  was 
held  to  be  the  head  of  a  family  of  which 
his  mother  was  the  other  member.  State 
use  of  Smythe  v.  Kane,  42  Mo.  App.  253. 
The  court  said:  "The  man  who  controls, 
supervises,  and  maxwees  the  affairs  of  a 
household  consisting  of  several  members  of 
a  family  is  the  head  of  a  family,  even 
though  he  be  neither  husband  nor  father." 

An  unmarried  man  contributing  to  the 
support  of  his  mother,  sisters,  and  brother, 
who  resided  with  him  on  the  land,  was  held 
to  be  the  head  ot  a  family.  Broyles  v.  Cox, 
153  Mo.  242,  77  Am.  St.  Rep.  714,  64  S.  W. 
488. 

And  where  an  adult  son,  after  the  death 
of  hij"  father,  owned  and  lived  upon  a  tract 
of  land,  supporting  his  mother  and  gingle 
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sister,  it  was  held  that  he  was  the  head  of 
the  family,  and  that,  after  his  mother  and 
sister  died,  the  homestead,  once  acquired, 
could  not  be  lost  by  the  absence  of  his  fam- 
ily. Baldwin  v.  Thomas,  71  Ark.  206,  72  S. 
W.  53. 

An  old  bachelor  having  a  mother  and  two 
sisters,  all  of  age,  living  in  the  same  house 
with  him,  and  providing  for  them  for  years, 
was  held  to  be  the  head  of  a  family.  Marsh 
V.  Lazenby,  41  Ga.  153.  The  court  said:  "A 
husband,  a  widow,  a  guardian  or  trustee, 
who  represents  those  who  are  dependent 
upon  him  or  her  for  a  support,  and  is  the 
head  of  a  family  of  such  aependents,  is  en- 
titled to  a  homestead ;  and  we  see  no  reason 
why  the  same  rule  does  not  apply  in  favor 
of  the  head  of  any  other  household  of  de- 
pendents whom  it  is  his  legal  duty  to  sup- 
port." 

An  unmarried  man  living  with  his  mother 
was  held  to  be  the  head  of  a  family,  in  Hy- 
ser  V.  Mansfield,  72  Vt.  71,  47  Atl.  105,  and 
Bunker  v.  Coons,  21  Utah,  164,  81  Am.  St. 
Rep.  680,  60  Pac.  649.  The  latter  case  was 
under  UUh  Rev.  Slat.  1898,  §  1154,  defining 
the  head  of  a  family  to  be  ''every  person 
who  has,  residing  on  the  premises  with  him 
or  her  and  under  his  or  her  care  and  main- 
tenance, either  his  or  her  child,  .  .  . 
mother,  etc." 

And  a  brother  supporting  his  sisters  Is 
held  to  be  the  head  of  a  family. 

An  unmarried  brother  supporting  an  un- 
married sister,  both  of  them  adults,  was 
held  to  be  the  head  of  a  family,  in  Moyer  v. 
Drummond,  32  S.  C.  166,  7  L.R.A.  747,  17 
Am.  St.  Rep.  850,  10  S.  E.  962.  This  was  on 
the  ground  that  she  was  dependent  upon 
him  for  a  support  which  he  provided  for, 
and  that  he,  as  hevnX  of  the  household,  man- 
aged and  controlled  it,  hired  the  necessary 
servants,  and  provided  for  the  table. 

A  man  keeping  house  and  supporting  his 
widowed  sister  and  her  four  small  children 
was  held  t'O  be  the  h^d  of  a  family.  Wade 
V.  Jones,  20  Mo.  75,  61  Am.  Dec.  684.  The 
court  said:  "In  our  opinion,  it  is  not  nec- 
essary that  the  relation  of  husband  and 
wife,  or  father  and  child,  or  mother  and 
cliild,  should  exist  in  every  case,  to  consti- 
tute a  family.  The  man  who  controls,  su- 
pervises, and  manages  the  affairs  about  the 
house,  is  the  head  of  a  family,  and  such  a 
man  need  not  necessarily  be  a  husband  or 
a  father." 

And  a  bona  fide  housekeeper  with  an  un- 
married sister  and  two  brothers,  all  under 
twenty-one  years  of  age,  living  with  him, 
whose  parents  were  dead  and  whose  sup- 
port and  education  he  had  assumed,  they 
being  without  means,  was  held  entitled  to 
the  exemption  given  for  the  benefit  of  a 
family.  McMurray  t.  Shuck,  6  Bush.  Ill, 
99  Am.  Dec.  662. 

And  a  bachelor  occupying  a  house  with 
his  two  sisters,  who  were  supported  by  him, 
wa«  held  to  be  the  head  of  a  family,  and  a 
householder  having  a  family.  Wike  Bros. 
V.  Gamer,  179  III  257,  70  Am.  St.  Rep.  102, 
63  N.  E,  613. 

And   a   brother   supporting   his    younger 
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brother  and  sister,  aided  by  his  older  sis- 
ter, was  held  to  be  the  head  of  a  family, 
although  his  mother  resided  at  another  place 
and  helped  in  part  to  sustain  the  children. 
Duncan  v.  Frank,  8  Mo.  App.  286. 

And  a  bachelor  taking  care  of  his  widowed 
sister,  who  made  his  house  her  home,  having 
her  furniture  there  and  a  room  furnished, 
but  Tisiting  relatives,  was  held  to  be  the 
head  of  the  family,  under  Wagner's  (Mo.) 
Stat  p.  603,  giving  a  homestead  to  each 
housekeeper  or  head  of  family  resident  in 
the  county.  Bailey  v.  Comings,  16  Nat. 
Bankr.  Reg.  382.  The  court  said:  "The  case 
turns  upon  the  question  whether  Mrs.  Met- 
calf  was  part  of  the  bankrupt's  family.  She 
lived  there  years  before  her  marriage.  It 
was  her  home  prior  to  that  event.  After 
her  husband's  death  she  went  there,  and  her 
brother  received  her  as  a  member  of  his 
family,  gave  her  a  room,  and  she  was  in 
charge  of  his  household  and  domestic  affairs. 
She  intended  to  remain  there.  She  had  no 
home  of  her  own.  Her  household  goods  were 
there.  She  paid  no  board,  and  was  not  ex- 
pected to.  Her  health  failed,  and  she  went, 
under  the  advice  of  her  physician,  to  Mon- 
roe. Her  relations  to  her  brothers  there 
were  very  different  from  her  relations  with 
her  brother  the  bankrupt.  Mrs.  Metcalf 
says  in  her  testimony  that  the  bankrupt's 
bouse  was  regarded  by  her  as  her  home,  and 
she  explains  her  absence  therefrom  by  the 
condition  of  her  health." 

And  a  sister  supporting  her  sister  is  held 
to  be  the  head  of  a  family.  Chamberlain 
V.  Brown,  33  S.  C.  597,  11  S.  E.  439. 

And  an  aunt  supporting  nieces  or 
nephews  is  held  to  be  the  head  of  a  family. 

So,  an  unmarried  woman,  undertaking  to 
support  and  train  her  nephews  and  nieces, 
whose  mother  was  insane,  was  held  to  be 
the  head  of  a  family  notwithstanding  the 
children  owned  property.  American  Nat. 
Bank  v.  Cruger,  31  Tex.  Civ.  App.  17,  71  S. 
W.  784.  This  was  on  the  ground  that,  hav- 
ing undertaken  to  rear,  train,  and  nurture 
them,  and  having  contributed  largely  to 
their  support  and  maintenance,  undoubtedly 
there  rested  upon  her  a  moral  obligation  to 
continue  to  do  so  so  long  as  they  were  in  a 
state  of  dependence;  and  the  word  "depend- 
ence," as  here  used,  was  not  restricted  to 
support  and  maintenance, — food  and  cloth- 
ing. It  was  intended  to  include  moral  and 
mental  training,  and  that  care  and  nurture 
which  would  be  prompted  by  the  feeling  of 
affection  which  tne  testimony  indicated  ex- 
isted between  this  aunt  and  the  children  of 
her  unfortunate  sister. 

And  it  was  held  that  where  a  maiden  lady 
assumed,  and  had  fulfilled  for  six  years,  a 
moral  obligation  to  support  a  minor  nephew, 
who  looked  to  her  for  support,  she  consti- 
tuted a  family,  although  the  boy  had  a 
father  livincf  physically  able  to  and  legally 
responsible  for  the  support  of  his  son.  Stod- 
«ell  V.  Jackson,  111  111.  256.  This  was  under 
Bl.  homestead  aot,  9  1»  providing  that  every 
householder  having  a  family  shall  be  en- 
titled to  an  estate  of  homestead.  It  was 
held  that  three  things  must  concur:  First, 
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that  the  person  must  be  a  householder;  seo- 
ond,  that  he  musL  have  a  family;  and  third, 
that  he  must  occupy  the  premises  as  a  res- 
idence. 

And  where  plaintiff  was  a  maiden  lady 
whose  sister  died  at  her  home,  and  who 
brought  up  her  two  nieces  as  her  own,  it 
was  held  that  she  was  the  head  of  a  family, 
within  the  meaning  of  Iowa  homestead  law. 
Arnold  v.  Waltz,  53  Iowa',  706,  36  Am.  Rep. 
248,  6  N.  W.  40.  This  was  on  the  ground 
that  the  aunt  stood  in  the  relation  of  a 
parent  to  her  nieces,  having  assumed  and 
taken  upon  herself  that  obligation. 

But  tne  debtor  must  have  someone  depend- 
ent whom  he  is  legally  and  morally  bound 
to  support ;  and  he  is  held  not  to  be  the  head 
of  a  family  unless  this  condition  exists. 

In  Abercrombie  v.  Alderson,  9  Ala.  981,  a 
single  man  was  held  not  entitled  to  an  ex- 
emption. This  was  on  the  ground  that  no 
condition  of  dependence  was  shown  to  exist. 

So,  an  unmarried  man  having  no  inmate 
of  his  house  dependent  upon  him  was  held 
not  to  be  the  head  of  a  family,  although 
he  had  servants  in  his  employ.  Cochran  v. 
Miller,  74  Ala.  50.  The  court  said:  "The 
homestead  exemptions  of  force  in  1859  were 
expressly  reserved  for  the  use  of  the  family. 
Rev.  Code,  §  2880;  Code  1876.  §  2844.  Mr. 
Miller  was  never  the  head  of  a  family ;  never 
had  a  family,  under  the  uniform  rulings  of 
this  court.  He  had  never  married,  and  there 
was  no  inmate  of  his  house  dependent  on 
him  for  siipport.  Hired  laborers,  or  serv- 
ants, do  not  constitute  a  family  within  our 
statutes.  Mr.  Miller's  homestead  was  not 
exempt  from  either  claim  it  is  sought  to 
be  made  subject  to." 

And^  under  Ark.  Const.  1868,  art.  12,  §  2, 
prohibiting  a  married  man  or  head  of  a  fam- 
ily encumbering  his  homestead,  it  was  held 
that  a  party  occupying  a  house,  having  two 
nephews,  one  of  them  a  minor,  and  his 
father  living  with  him,  was  not  the  head  of 
a  family  where  the  other  members  of  the 
household  were  not  dependent  upon  him  for 
support.  Harbison  v.  Vaughan,  42  Ark.  539. 
This  was  on  the  ground  that  to  constitute 
a  family,  within  the  meaning  of  such  stat- 
ute, something  more  was  required  than  a 
mere  aggregation  of  individuals  residing  in 
the  same  house;  that  there  must  be  an  obli- 
gation upon  the  head  of  the  house  to  sup- 
port the  others,  or  some  of  them,  and  a  cor- 
responding state  of  deoendence  on  the  part 
of  the  members  so  supported. 

A  bachelor  having  no  person  dependent 
upon  him  for  support  was  held  not  to  be  the 
head  of  a  family.  It  was  further  held  that 
the  Georgia  act  of  1870,  declaring  a  single 
person  to  be  the  head  of  a  family,  was  un- 
constitutional, as  the  judiciary  could  only 
interpret  the  Constitution  and  laws.  Cal- 
houn V.  McLendon,  42  Ga.  405.  Ihe  co'irt 
said:  "This  court  has  laid  down  the  law 
to  be  that  a  single  person,  without  depend- 
ents of  kindred  whose  maintenance  the  law 
imposes  on  him,  is  not  the  head  of  a  family 
in  the  contemplation  of  the  Constitution. 
And,  while  we  have  great  respect  for  the 
lawmaking  power,  we  cannot  defer  to  its 
25 
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construction  of  the  Constitution  or  laws. 
That  power  is  lodged  in  the  judiciary,  and 
we  need  not  multiply  authorities  to  demon- 
strate a  principle  so  clear  that  its  assertion 
would  be  weakened  by  the  implied  necessity 
of  an  argument." 

And  an  unmarried  man  furnishing  neces- 
Sfuries  for  houscKeeping,  which  house  was 
kept  by  his  brother  and  his  brother's  wife, 
was  held  not  to  be  the  head  of  a  family, 
under  Iowa  Laws  1854,  1865,  chap.  61,  prcH 
viding  a  homestead  exemption  to  the  head 
of  a  family.  Whalen  y.  Cadman,  11  Iowa, 
226.  The  court  said:  ''The  head  of  a  family 
primarily  is  the  husband  or  father.  One 
may  be  such  head,  however,  without  being 
either.  Thus,  the  mother  may  become  such 
upon  the  death  of  the  husband.  So,  a  son 
having  mother,  and  brothers  and  sisters,  or 
either,  depending  upon  him  for  a  support,  and 
living  in  a  household  which  he  controls, 
might  be  such  head.  And  thus  we  might 
state  many  cases  where  the  party  claiming 
the  exemption  would  be  legally  entitled  to 
it,  and  still  not  be  the  husband  or  father. 
And  yet  in  each  case  he  must,  for  the  pur- 
poses of  this  inquiry,  stand  in  the  place  of 
the  father.  He  must  be  the  master  in  law 
of  the  family.** 

And  a  physician  who  had  a  housekeeper 
was  held  not  entitled  to  the  exemption  of 
a  horse  where  he  did  not  prove  tnat  he  had 
a  family.  Gunn  v.  Gudehus,  16  B.  Mon.  447. 
This  was  under  Ky.  Rev.  Stat.,  title,  ''Exe- 
cutions," art.  14,  §  1,  p.  325,  exempting  the 
9ame  personal  property  from  execution 
which  is  exempt  from  distribution,  and  title, 
''Descent  and  Distribution,'*  §  11,  sub.  5,  p. 
281,  exempting  from  distribution,  in  favor 
of  the  widow  and  infant  children,  certain 
animals.  This  was  on  the  ground  that,  as 
a  family  was  required  under  previous  stat- 
utes, it  must  also  be  deemed  essential  un- 
der the  Revised  Statutes  by  their  reference 
to  the  exemption  from  distribution.  The 
court  said:  "Although  the  Revised  Statutes 
do  not  expressly  require  that  the  debtor 
claiming  the  exemption  shall  be  a  house- 
keeper with  a  family." 

And  under  Mass.  Stat.  1855,  chap.  238,  S 
1,  providing  that  there  shall  be  exempt  a 
homestead  occupied  as  a  residence  by  the 
debtor,  he  being  a  householder  and  having  a 
family,  it  was  held  that  an  unmarried  wom- 
an who  lived  upon  the  premises  with  her 
mother,  and  had  no  children,  was  not  en- 
titled to  a  homestead  under  the  statute. 
Woodwort-h  v.  Corastook,  10  Allen.  4^5. 

And  under  2  N.  Y.  Rev.  Stat.  254,  S  169, 
exempting  the  wearing  apparel  of  a  house- 
holder and  his  family,  it  was  held  that  an 
adult  debtor  who  resided  with  his  step- 
mother waa  not  a  householder  within  the 
meaning  of  the  statute.  Bowne  v.  Witt,  19 
Wend.  475.  The  court  said  that  the  step- 
mother was  evidently  the  head  of  this  fam- 
ily. 

A  bachelor  being  a  householder,  having 
employees  and  laborers,  but  having  no  chil- 
dren, was  held  not  to  be  the  head  of  a  fam- 
ily under  S.  C.  act  1868,  p.  22.  Garaty  v  Du 
Bose,  5  S.  C.  N.  S.  493.  The  court  said: 
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"The  respondent  here  ia  a  single  man, — iko 
person  under  the  same  roof  with  him,  ana 
no  one  on  his  prenuses,  save  servanta  and 
employees.  Their  continuance  with  him  ia 
but  temporary.  He  may  change  them  from 
time  to  time,  and  they,  at  tneir  own  will, 
may  depart  his  service.  There  is  absent 
that  peculiar  feature,  which  can  be  better 
underscood  than  described,  which  distin- 
guishes the  family  even  from  those  who  may 
dwell  within  the  limits  of  the  same  curti- 
lage." 

A  single  man  living  on  a  tract  of  land  and 
taking  a  child  to  rear,  educate,  and  clothe, 
and  having  a  housekeeper  and  servants,  was 
held  not  to  be  the  head  of  a  family,  under 
S.  C.  Const.,  providing  that  the  family 
homestead  of  the  head  of  each  family  re- 
siding in  this  state  shall  be  exempt,  etc. 
Re  Lambson,  2  Hughes,  233,  Fed.  Uls.  No. 
8,029.  In  this  case  the  claimant  did  not 
show  that  the  child  was  adopted  under  a 
statute. 

And  an  Indian  youth  residing  in  his  moth- 
er's family,  who  was  dearly  its  head,  and 
who  did  not  marry  until  after  the  treaty  of 
1819,  was  held  not  to  be  the  head  of  an  In- 
dian family;  and  the  registration  of  his 
name  for  a  reservation  was  unauthorized. 
Riley  v.  Elliston,  2  Yerg.  431, 

In  Wilson  v.  Cochran,  31  Tex.  677,  08  Am. 
Dec.  553,  it  was  held  that  a  single  man  hav- 
ing no  wife,  or  children,  or  servants  was  not 
entitled  to  a  homestead,  under  Tex.  Const. 
1845  and  1806,  art.  7,  §  22,  providing  that  the 
homestead  of  a  family,  of  a  certain  named 
extent  or  value,  shall  not  be  subject  to  any 
forced  sale  for  any  debts.  This  was  on  the 
ground  that  there  was  no  collective  body  of 
persons  living  together  within  the  same  cur- 
tilage, subsisting  in  common,  directing  their 
attention  to  a  common  object. 

The  same  rule  was  applied  in  Re  Dawley, 
94  Fed.  795. 

An  unmarried  man  having  orphan  children 
apprenticed  to  him,  and  keeping  house,  was 
held  not  to  be  the  head  of  a  family  and  en- 
titled to  an  exemption  under  the  Texas 
statutes.  Re  Summers,  3  Nat.  Bankr.  Reg:. 
84.  The  court  said:  "According  to  my 
understanding  of  this  provision,  and  in  so 
far  as  it  has  been  construed  and  acted  upon 
by  the  supreme  court  of  this  state,  the  right 
to  a  homestead,  resulting  from  the  having 
'a  family,*  depends  either  on  the  fact  of  mar- 
riage, or,  in  default  of  marriage,  upon  the 
charge  and  protection  of  others  adopted  as 
children,  or  of  those  who,  by  reason  of  kin- 
dred, have  some  interest  in  and  claim  to  the 
premises  of  the  person  with  whom  they  re- 
side.** 

An  unmarried  man  having  no  person  de- 
pendent upon  him,  who  was  living  with  him, 
was  held  not  to  be  a  householder  or  a  head 
of  a  family  under  Va.  Const,  art.  "Home- 
stead,** giving  an  exemption  to  a  "house- 
holder or  a  head  of  a  family."  Calhoun  v. 
Williams,  32  Gratt.  18,  34  Am.  Rep.  759. 
The  court  said:  "What  is  more  usual  than 
to  send  messacres  of  recard  or  affection  by 
the  writer  to  the  household?  Such  messages 
are  universally  meant  for  the  family, — the 
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inmat«s  of  the  house.  And  if  they  consti- 
tute the  household,  who  can  he  meant  by 
the  'householder*  hut  the  'head  of  the  fam- 
ily?' But,  whilst  we  hold  that  by  the 
^householder*  is  meant  the  head  of  a  fam- 
ily, we  do  not  mean  to  say  that  every  head 
of  a  family  must  be,  neoessarilv,  a  house- 
holder." 

Some  cases  hold  that  the  debtof  must  be 
legally  bound  to  support  those  about  him  In 
order  to  constitute  him  the  head  of  a  fam- 
ily. 

So,  where  an  applicant  was  under  no  legal 
obligation  to  support  those  residing  with 
him.  he  was  held  not  entitled  to  a  home- 
stead as  the  head  of  a  family.  Dendy  ▼. 
Gamble,  64  G  a.  628.  In  this  case  the  appli- 
cant claimed  to  be  the  head  of  a  family  con- 
sisting of  his  sister,  a  widow,  and  her  three 
minor  children,  who  were  indigent  and  main- 
ly dependent  upon  petitioner  for  support. 
The  court  said:  **If  the  applicant  could  ob- 
tain a  homestead  as  the  head  of  a  family 
of  persons  whom  he  was  not  legally  bound 
to  support,  then  he  might  enjoy  it  for  his 
own  benefit  exclusively,  and  refuse,  with  im- 
punity, to  support  those  for  whose  benefit 
he  claimed  to  have  obtained  it." 

A  single  person  is  held  to  come  within  the 
statute  or  Constitution  giving  the  exemp- 
tion to  a  "resident,"  "citizen,"  or  'Tiouse- 
holder,"  where  he  has  residing  with  him  per- 
sons whom  he  is  legally  or  morally  bound  to 
support. 

So,  a  brother  caring  for  his  minor  sister, 
who  lived  with  him  when  not  at  school,  was 
held  to  constitute  the  head  of  a  family  en- 
titled to  a  homestead  under  Ark.  Const,  art. 
12,  5  2,  providing  that  the  homestead  of  any 
resident  of  this  state,  who  is  a  married  man 
or  head  of  a  family,  shall  not  be  encum- 
bered, except,  etc.;  and  9  3,  providing  that 
every  homestead  not  exceeding  160  acres  of 
hind,  owned  or  occupied  by  any  resident  of 
this  state,  shall  be  exempt  from  sale,  etc. 
Greenwood  v.  Maddox,  27  Ark.  648.  The 
court  said:  '*But  the  question  whether  a 
pan  not  married,  or  the  head  of  a  family, 
18  entitled  to  a  homestead  exemption  from 
execution,  is  directly  presented  by  the  rec- 
ord in  this  case;  and  we  have  deemed  it  a 
duty  to  decide  it,  though  it  may  rarely  hap- 
pen that  a  man  will  be  the  solitary  occu- 
pant of  his  home  and  dwelling  place,  unac- 
companied by  any  of  the  persons  ordinarily 
constitutins:  a  family." 

In  Harbison  v.  Vaughan,  42  Ark.  530, 
wpro,  the  case  of  Greenwood  v.  Maddox, 
supra,  was  distinuruished,  as  that  case  arose 
under  Oonst.  1868,  art.  12,  S  3,  which  ex- 
tended the  exemption  to  all  residents  of  the 
state,  and  did  not  restrict  the  benefit  to 
married  men  or  heads  of  fa^milies. 

An  unmarried  man  over  twenty-one  years 
of  age,  living  together  with  his  sister  for 
several  years,  each  owning  some  personal 
property,  and  each  by  their  labor  con- 
tributing toward  household  expenses,  he  ap- 
pearing to  direct  and  control  affairs,  was 
held  to  constitute  the  head  of  a  family 
wherp  he  wis  a  white  man.  Graham  v. 
Crockett,  18  Ind.  119,  2  Gavin  &  H.  (Ind.) 
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Stat.  p.  368,  provides  that  an  mmoimt  of 
property,  not  exceeding  $300,  owned  by  any 
resident  householder,  shall  not  he  liable  to 
sale  on  execution.  The  statute  does  not 
seem  to  refer  to  a  white  man,  but  another 
statute  wa«  construed  in  the  case  in  relation 
to  competency  of  witnesses  in  controver- 
sies between  white  men  and  negroes. 

Whether  a  man  is  married  or  single,  if  he 
is  a  resident  householder,  he  is  held  to  he 
entitled  to  an  exemption  under  the  Indiana 
statute.    Abell  v.  Riddle,  75  Ind.  345. 

So,  a  bachelor  w^ho,  with  a  hired  servant, 
occupied  a  house  and  maintained  a  house- 
hold, was  held  to  he  a  householder  under  the 
Indiana  exemption  law.  Kelley  v.  McFad- 
den,  80  Ind.  536. 

Under  Tex.  act  1839  (Hartley's  Dig.  art. 
1270),  providing  that  there  shall  be  reserved 
to  every  citizen,  or  head  of  a  family,  certain 
exempt  property,  it  was  held  that  it  was  im- 
material whether  the  debtor  was  a  married 
man  or  single,  as  no  distinction  was  made 
between  single  men  and  heads  of  families. 
Gobbs  V.  Coleman,  14  Tex.  594.  The  court 
said:  "The  homestead,  exempted  by  the 
Constitution,  is  reserved  for  heads  of  fami- 
lies ;  but  not  so,  the  exemptions  of  this  stat- 
ute, and  even  the  constitutional  homestead, 
may  be  vested  in  a  single  person,  as  in  case 
of  the  decease  of  a  husband,  leaving  a  widow 
without  any  cnildren,  or  of  a  father,  leaving 
but  one  child, — the  homestead  of  the  Con- 
stitution, and,  in  fact,  all  property  exempt 
from  execution,  is  to  be  set  apart  for  such 
widow,  or  such  child,  as  the  ease  may  be." 

In  Howard  v.  Marshall,  48  Tex.  471,  supra, 
it  was  said  that  in  Cobbs  v.  Coleman,  14 
Tex.  594,  the  opinion  was  expressed  that 
act  of  1839  (Paschal's  Dig.  art.  3798)  ap- 
plied to  sinele  men,  and  was  not  repealed 
by  t^e  Constitution  of  1845,  but  in  1866 
(PaschaPs  Dig.  art.  3798a)  a  difTerent  law 
was  enacted  under  which  Wilson  y.  Cochran, 
31  Tex.  680,  08  Am.  Dec.  553,  held  that  a 
single  man  without  a  family  had  no  home- 
stead. In  1870  the  statute  was  changed,  re- 
enacting  the  constitutional  provision,  and 
exempting  to  any  citizen,  not  the  head  of  a 
family,  certain  personal  property;  but  under 
this  there  can  be  no  homestead  exemption 
save  to  a  family. 

An'l  under  Kan.  Com  p.  Laws  1879,  p.  920, 
providing  that  the  head  of  a  family  shall 
include  any  person  who  has  charsre  of  chil- 
dren, relatives,  or  other  persons  living  with 
such  person,  it  was  held  that  a  party  whose 
mother,  aged  sixty-two,  and  his  unmarried 
sister,  lived  with  nim,  constituted  a  family 
of  which  he  was  the  head,  where  he  dup- 
ported  them  and  such  support  was  neces- 
sary.   Seymour  y.  Cooper,  26  Kan.  639. 

In  Wnffener  v.  Parrott.  51  S.  C.  4P0.  64 
Am.  St.  Rep.  696,  29  S.  E.  240,  it  was  held 
that  it  was  not  necessary  to  have  persons 
dependent  on  the  debtor,  where  the  family 
consisted  of  the  debtor's  adopteJ  daughter 
and  her  husband.  The  court  said:  *'His 
Honor,  the  circuit  judge,  seemed  to  be  in- 
clined, judging  from  the  language  employed 
by  him  in  his  eharge  to  the  jury,  to  require 
that  there  must  be  some  dependence  of  the 
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Adopted  child  for  its  support  and  mainte- 
nanoe  on  the  adopting  parent,  in  order  for 
such  adopted  child  to  be  regarded  a«  a  mem- 
ber of  a  family,  when  a  homestead  was  to  be 
allowed  the  head  of  such  family.  But  such 
view  is  not  sound;  in  order  to  maintain  it, 
it  would  be  necessary  that  there  should  be 
recognized  a  difference,  in  the  eye  of  the 
law,  between  a  child  bom  to  one  and  a 
child  adopted  by  one." 

In  some  cases  the  "family"  relation  was 
held  not  to  exist  where  the  dependent  mem- 
bers were  not  residing  with  the  debtor. 

An  unmarried  man,  living  in  one  town 
and  supporting  his  mother  and  unmarried 
sister  in  another  town,  was  held  not  enti- 
tled to  the  exemption  under  Ga.  Laws,  given 
to  the  head  of  a  family.  Jones  v.  Gray,  3 
Woods,  494,  Fed.  Gas.  No.  7,463.  The  court 
said:  "He,  a  single  man,  without  family  of 
his  own,  lives  in  one  town,  and  supports,  by 
his  contributions,  his  mother  and  unmarried 
sister,  who  live  in  another  town,  and  are 
inmates  of  the  family  of  a  married  sister  ot 
the  bankrupt.  To  call  a  man  so  situated 
the  head  of  a  family  is,  in  my  opinion,  un- 
warrantably extending  the  meaning  of  the 
phrase." 

And  under  Kan.  Civil  Code,  §  490,  and  Jus- 
tices' Code,  S  167,  providing  an  exemption 
from  garnishment  where  the  earnings  are 
necessary  for  the  support  of  the  debtor's 
family,  it  was  held  that  the  debtor's  family 
did  not  have  to  reside  all  in  this  state,  but 
that  a  single  man,  whose  father  and  mother 
and  unmarried  sister  resided  in  Illinois,  and 
the  son  had  not  residea  with  them  for  seven 
years,  was  not  a  oart  of  his  fatner's  family, 
so  as  to  entitle  him  to  an  exemption.  Zim- 
merman V.  Franke,  34  Kan.  050,  9  Pac.  747. 
•This  was  on  the  ground  that  the  statute 
does  not  embrace  separate  individuals  who 
have  no  common  home. 

Under  Mo.  Rev.  ^tat.  S  5436,  it  was  held 
tiiat  the  head  of  a  family  is  one  who  con- 
trols, supervises,  and  manages  the  affairs  of 
the  household,  and  need  not  necessarily  be  a 
husband  or  father.  But  an  adult  daughter, 
who  is  a  part  owner  of  the  premises  on 
which  her  parents  reside,  but  who  does  not 
reside  with  them,  and  who  aids  her  brother 
in  supporting  them,  is  not  the  head  of  a 
family,  so  as  to  entitle  her  to  a  homestead. 
Ridenour-Baker  Grocery  Co.  v.  Monroe,  142 
Mo.  165,  43  S.  W.  633. 

In  one  case  it  was  held  that  a  single  per- 
wn  could  not  claim  to  be  the  head  of  the 
family  where  the  statute  evidently  reterred 
solely  to  the  marria^'e  relation. 

Thus,  a  single  man  was  held  not  to  be  en- 
titled to  an  exemption,  under  N.  D.  Comp. 
Laws  1887,  §  2449,  providing  that  the  home- 
stead of  every  family  resident  in  this  terri- 
tory, as  hereinafter  defined,  shall  be  exempt 
from  judicial  sale;  and  §  2450,  providing 
that  a  widow  or  widower,  though  without 
children,  shall  be  deemea  a  family  while  con- 
tinuing to  occupy  the  house  used  as  such  at 
the  time  of  the  death  of  the  husband  or 
wife;  and  §  2467,  providing  that  every  fam- 
ily, whether  constituted  of  one  or  more 
persons,  in  actual  'ncoiipancy  of  a  homeatead, 
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as  defined  in  this  chapter  (chap.  37,  Seas. 
Laws  1875),  shall  be  deemed  and  held  to  be 
a  family.  McCanna  v.  Anderroa,  6  N.  D. 
482,  71  N.  W.  769.  The  court  said:  "If  re- 
spondent's contention  be  correct,  then  it  was 
unless  to  define  a  widow  or  widower  as  a 
family,  in  §  2450,  because  no  family  relation 
was  necessary  in  order  to  stamp  the  home- 
stead oharaoter  on  the  land.  .  .  .  We 
find  respondent's  construction  makes  the 
section  inconsistent  with  other  sections  of 
the  chapter;  and,  while  his  construction 
strikes  down  at  once  and  forever  all  neces- 
sity for  the  existence  at  any  time  of  any 
family,  as  the  word  is  generally  understood, 
in  order  to  give  the  land  its  homestead  char- 
acter^ yet,  almost  every  section  in  the  chap- 
ter, including  section  2467  itself,  is  pregnant 
with  suggestions  that  the  family  and  the 
family  relations  must  exist  as  the  very 
basis  of  any  homestead  exemption  rights. 
.  .  .  Section  2458  says:  Th«  owner,  or 
the  husband  or  wife,  may  select  the  home- 
stead,' etc.  This  language  is  construed  to 
mean  that  the  owner  need  not  be  either  the 
husband  or  wife.  Ii  will  not  admit  of  this 
construction." 

X  wo  single  men  were  held  to  constitute  a 
family,  under  a  Mexican  colony  grant  of 
1824  by  the  Mexican  government  to  colo- 
nists for  the  colonization  of  300  families, 
where  it  was  claimed  that  a  headright  cer- 
tificate had  been  obtained  by  fraudulently 
representing  the  grantees  as  heads  of  fam- 
ilies when  they  were  single  men.  It  was 
held  that  the  construction  and  understand- 
ing of  the  law  in  Texas,  down  to  1825,  was 
to  make  a  grant  to  two  or  more  single  men 
uniting  in  a  petition,  as  to  a  family,  and 
under  this  construction  the  titles  had  been 
acquired  and  respected.  Hardiman  v.  Her- 
bert, 11  Tex.  659. 

h.  Other  combinations. 

In  Bybee  v.  Wadlington,  2  Posey,  Unrep. 
Cas.  (Tex.)  464,  it  was  said:  "But  the  in- 
terpretation given  by  the  supreme  court  to 
the  term  'head  of  a  family'  in  its  relation 
to  questions  involving  the  homestead  law 
justify  us  in  saying,  it  is  by  no  means 
clear  that  a  married  son,  managing  a  house- 
hold and  aesuminflT  the  care  of  its  affairs, 
when  composed  of  an  aged  parent  and  de- 
pendent infant  nephews,  is  not,  in  the  sense 
of  the  law,  the  head  of  a  family." 

i.  Temporary  separation. 

Estrangement,  or  temporary  separation, 
is  generally  held  not  to  disrupt  the  family 
relation  so  as  to  disqualify  the  debtor  from 
claiming  an  exemption.  But  this  was  denied 
in  an  Iowa  case;  and  the  exemption  has 
been  denied  in  some  cases  on  the  ground  of 
residence  or  occupation  of  the  premises. 

So,  a  party  whose  wife  had  left  him,  hav- 
ing an  infant  son,  was  held  to  be  a  married 
man  and  the  head  of  a  familv,  under  Ark. 
Const,  art.  9.  S  3.  Gates  v.  Staple.  4S  Ark. 
639,  4  S.  W.  53.  The  court  said:  ''On  the 
first  point  we  have  no  difficulty.    Steele  was 
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a  married  man  and  the  head  of  a  family. 
He  owed  his  wife  and  minor  son  protection 
and  support.  The  wife,  though  living  sep- 
arate, might  have  returned  to  her  duty  at 
any  moment." 

A  man  having  a  wife  was  held  to  he  the 
head  of  a  family,  notwithstanding  the  fact 
that  his  wife  had  deserted  him  and  resided 
in  another  state,  and  that  he  was  living  in 
improper  relations  with  another  woman. 
Whitehead  v.  Tapp,  69  Mo.  415. 

And,  a  white  man  who  married  an  Indian 
woman,  by  whom  he  had  children  was  held 
to  be  the  head  of  a  family  under  the  Chero- 
kee Indian  treaties  of  1817  and  1819,  reserv- 
ing to  each  and  every  head  of  an  Indian 
family  a  section  of  land,  where  he  had  a 
eamp  and  slaves  on  the  land,  although  his 
wife  had  left  him  and  married  an  Indian. 
Blair  v.  The  Path  Killer,  2  Yerg.  407. 

So,  where  a  married  man  with  a  family 
absented  himself  on  account  of  a  iamily 
quarrel,  and  was  staying  at  tlie  house  of  his 
sister,  he  was  held  to  be  a  housekeeper  with 
a  family,  where  there  was  no  evidence  that 
he  had  ceased  to  recognize  the  residence  of 
his  wife  and  children  as  his  home.  Carring- 
ton  V.  Herrin,  4  Bush,  624.  The  court  said: 
*^t  would,  in  our  opinion,  do  vi-  lence  to  the 
beneficent  object  of  the  law  to  so  construe 
it  as  to  allow  a  mere  neglect  or  dereliction 
of  duty  on  the  part  of  the  head  of  a  family, 
even  if  it  be  a  temporary  abandonment 
of  his  home,  to  deprive  the  wife  and  children 
of  the  rights  which  it  was  intended  by  the 
statute  to  secure  to  them." 

And,  where  a  man's  wife,  in  his  absence, 
moved  across  the  street  into  a  new  house 
which  they  had  built,  and  on  his  return 
home  he  took  his  own  bed  back  for  the  pur- 
pose of  occupying  his  residence  in  the  old 
homestead,  and  has  continued  to  occupy  the 
same  ever  since,  and  his  wife  did  not  live 
with  him  upon  it,  it  was  held  that  his  home- 
stead was  where  he  himself  lived.  Pardo 
V.  Bittorf,  48  Midi.  275,  12  N.  W.  164. 

A  householder  having  a  family,  under  the 
Michigan  exemption  law,  was  held  to  apply 
to  a  husband  residing  in  that  state,  who 
supported  his  family  in  Canada  out  of  his 
wages.  Pettit  v.  Muskegon  Boom.  Co.  74 
Mich.  214,  41  N.  W.  900.  The  court  said: 
"The  term  'householder*  sometimes  covers 
the  case  of  a  man  without  a  family  of  wife 
or  children,  who  keeps  up  a  house;  but  it 
also  embraces,  usually,  the  head  of  an  actual 
family  dependent  on  him,  whether  house- 
keeping or  not.  No  doubt  many  legal 
phrases  may  be  construed  differently,  ac- 
cording to  context  and  subject-matter.  But 
the  purpose  of  the  exemption  in  the  gar- 
nishee law  is  so  plainly  to  enable  husbands, 
or  other  heads  of  families,  to  support  the 
family,  as  well  as  in  case  of  house  occupancy 
to  meet  its  expenses,  that  no  reasoning  can 
make  it  plainer." 

And  a  husband  renting  rooms  and  eating 
at  a  restaurant,  supporting  his  minor  chil- 
dren and  wife,  the  latter  having  gone  to 
Boston  and  not  expecting  to  return  until 
after  the  death  of  her  mother,  was  held  to 
be  the  head  of  a  family.  State  use  of  Cod- 
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ding  V.  Finn,  8  Mo.  App.  261.  The  court 
said :  "The  man  who  has  a  wife  and  child 
dependent  on  him  for  support  is  the  head 
of  a  family,  though  they  do  not  reside  un- 
der the  same  roof.  This  wife  and  child  not 
appearing  to  have  any  permanent  home 
elsewhere  than  with  plaintiff's  relator,  their 
domicil  was  with  him,  though  there  may 
have  been  a  temporary  separation  for  eco- 
nomical or  other  causes." 

And  an  alien  whose  wife  and  children 
still  remained  in  England,  from  whence  he 
came,  was  held  to  oe  the  head  of  a  family 
actually  residing  here,  although  his  family 
did  not  accompany  him,  where  he  intended 
to  abandon  his  residence  in  England  and 
bring  his  family  here.  People  ex  rel.  Dob- 
son  V.  McClay,  2  Neb.  7.  This  was  under 
Neb.  Const,  art.  1,  §  14,  providing  that  no 
distinction  shall  be  made  between  resident 
aliens  and  citizens,  in  reference  to  posses- 
sion, enjoyment,  and  descent  of  property. 

Where  the  husband  had  gone  to  another 
state,  and  the  constable  seized  upon  a  cow 
while  the  wife  was  moving  with  her  children 
to  her  father's  house  near  by,  it  was  held 
that  the  absentee  leaving  his  wife  and  chil- 
dren living  together  as  a  family  was  a 
householder,  and  they  were  his  household. 
Woodward  v.  Murray,  18  Johns.  400.  The 
court  said:  "So  lon^  as  they  remain  to- 
gether as  a  family,  without  being  broken  up 
and  incorporated  into  other  families,  the 
privilege  remains." 

But  in  Linton  v.  Crosby,  66  Iowa,  386,  41 
Am.  Rep.  107,  9  N.  W.  311,  a  husband  whose 
wife  lived  separate  and  apart,  from  him  and 
having  no  children,  was  held  not  to  be  the 
head  of  a  family  under  Iowa  Rev.  §  3305, 
and  §  3072,  providing  exemption  if  the  debt- 
or is  a  resident  of  this  state  and  the  head  of 
a  family.  This  was  on  the  ground  that  he 
did  not  contribute  to  his  wife's  support,  and 
he  had  lodged  elsewhere  for  seven  years. 

And  in  some  cases  the  homestead  claim 
has  not  been  allowed  where  t^e  wife  had 
not  obtained  a  residence  as  required  by  the 
statutes.  The  question  in  these  cases  is 
one  of  occupation  and  residence,  rather  than 
"family." 

So,  where  a  husband  purchased  property, 
his  wife  being  a  nonresident,  and,  about  the 
time  of  the  execution  of  a  mortgage  by  him, 
she  was  on  her  way  to  join  him  in  this 
state,  and  resided  upon  the  property  there- 
after, it  was  held  that  he  was  not  entitled 
to  the  homestead,  under  Cal.  Const,  art.  11, 
§  15,  providing  that  the  legislature  shall 
protect,  by  law,  from  forced  sale,  a  certain 
portion  of  the  homestead  and  other  prop- 
erty of  all  heads  of  families,  and  homestead 
act  April,  1851,  providing  that  exemption 
shall  not  extend  to  a  mortgage  lawfully  ob- 
tained. Cary  v.  Tice,  6  Cal.  626.  The  court 
said:  "The  premises  never  were  impressed 
with  the  character  of  a  homestead  until  ac- 
tual residence  upon  them  by  the  family." 

And  the  same  was  held  under  Cal.  ex- 
emption act  1854.  Benedict  v.  Bunnell,  7 
Cal.  245. 

And  under  Kan.  Comp.  Laws  1879,  §  1  p. 
437,  providing  a  homestead  in  the  property 
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occupied  as  a  reaidence  by  the  family  of  the 
dwiber.  Farlin  y.  Sook,  26  Kan.  397.  The 
eourt  said:  "The  homestead  Islwr  apply  only 
to  families,  and  not  to  single  individuals; 
and  apply  only  where  the  family  occupies 
the  homestead  as  a  residence,  and  not  where 
the  family  resides  somewhere  else." 

And  the  same  wa«  held  where  the  family 
intended  to  come  to  this  state,  but  before 
they  came  the  husband  executed  a  deed  of 
oonVeyance.  It  was  held  that  the  property 
had  never  been  occupied  as  a  residence  by 
the  family,  Koons  v.  Rittenhause,  28  Kan. 
359. 

A  debtor  having  a  son  of  age,  who  was 
not  shown  to  be  dependent  upon  him,  and 
having  a  family  in  another  state,  was  held 
not  entitled  to  an  exemption  under  Ala.  Dig. 
167,  S  42,  providing  certain  exemptions  for 
the  use  of  every  family  in  the  state.  Allen 
v.  Manasse,  4  Ala.  554.  The  court  said:  "The 
faiot  thsi  the  pUiintilf  has  been  accompanied 
by  his  son  during  his  residence  within  the 
state,  does  not  constitute  them  a  famiiy 
within  the  sense  of  the  statute.  To  consti- 
tute such  a  family  there  must  be  a  condi- 
tion of  dependence;  and  no  mere  aggrega- 
tion of  individuals  will  create  tnis  relation. 
Nor  can  the  circumstance  that  a  family  ex- 
ists elsewhere  have  any  material  influence 
on  the  case.  They  are  possibly  dependent 
upon  the  plaintiff;  but  they  are  not  a  fam- 
ily within  this  state,  and  therefore  are  not 
within  the  letter  or  the  spirit  of  the  aot." 

m.  Rights  acquired  by  survivorship. 

a.  By  a  widower. 

Under  some  statutes,  a  widower  was  held 
to  be  the  head  of  a  family,  and  to  retain  his 
homestead  on  the  oeatfh  of  his  wife,  or  to 
obtain  one  in  her  property.  But  this  was 
without  regard  to  hie  having  a  family  of 
persons  dependent  on  him  for  support. 

A  widower  without  children,  occupying 
property  as  a  homestead  for  himself  and  his 
mother,  was  held  to  be  the  head  of  a  family, 
under  Iowa  Code,  §  1245,  providing  that  the 
homestead  of  every  head  of  a  family  shall 
be  exempt  from  judicial  sale.  Parsons  v. 
Livingston,  11  Iowa,  104,  77  Am.  Dec.  135. 
The  court  said:  '^A  man  is  regarded  as  the 
head  of  a  family,  though  without  wife  or 
children,  as  long  as  he  continues  to  occupy 
the  house  used  as  such  at  the  time  of  the 
death  of  his  wife.  Oode,  §  1240.  The  plain- 
tiff did  not,  however,  occupy  the  property 
now  in  dispute  si  the  time  of  iftie  death  of 
his  wife,  and  cannot  claim  it  under  the  pro- 
yisions  of  this  section.  But  he  is  here  recog- 
nized as  the  head  of  a  family,  without  any 
person  living  with  him  or  being  in  any  man- 
ner under  his  control."  At  the  time  this 
debt  was  contracted  the  debtor  was  occupy- 
ing the  premises,  he  and  his  mother  living 
thereon,  making  it  his  and  her  home.  There 
was  a  collective  body  of  persons  who  lived 
in  his  house  and  under  his  control,  and  the 
debtor  was  the  head  and  manager  thereof. 
Thfe  court  does  not  exempt  the  homestead  on 
the  ground  of  the  dependency  of  the  family, 
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but  rather  that,  by  reason  of  the  Ck>de,  | 
1240,  a  widower  is  recognised  as  the  head 
of  a  family,  although  he  is  not  entitled  to 
a  homestead  under  tnat  particular  section. 

Under  the  Illinois  statute  allowing  a 
homestead  to  "every  householder  having  a 
family,"  occupying  premises  as  a  residence, 
where  the  plaintiff  moved  on  the  land,  hav- 
ing a  wife  and  eleven  children,  and  his  wite 
died,  and  the  children  all  reached  their  ma- 
jorityj  and  the  land  was  rented,  but  the 
owner  returned  at  times  to  the  place  as  his 
home,  but  had  no  family  living  with  him, 
it  was  held  that,  although  he  had  ceased  to 
be  a  houeeholder  with  a  family,  yet  he  waa 
a  householder  under  the  statute,  and  enti- 
tled to  the  exemption.  Kimbrel  v.  Willis, 
97  111.  494.  In  this  case,  referring  to  the 
statute,  the  court  said:  "That  section  pro- 
vides thait,  upon  the  death  of  the  original 
owner  of  the  nomestead,  the  homestead  ex- 
emption shall  continue  after  the  death  for 
tlie  benefit  of  the  husband  or  wife  surviving, 
so  long  as  he  or  &Aie  continues  to  occupy  the 
homestead.  It  is  not  so  long  as  he  or  she 
also  remains  a  householder  having  a  family, 
but  simply  so  long  as  he  or  she  continues  to 
occupy  the  homestead,  entirely  irrespectlye 
of  the  condition  of  being  a  householder  hav- 
ing a  family.  There  may  be  no  surviving 
child  and  no  family,  still  the  homestead  ex- 
emption is  continued  to  the  surviving  wife 
or  husband,  so  long  as  she  or  he  continues 
to  occupy  the  homestead." 

And  under  Tex.  Const.  1876,  art.  16,  f  62, 
providing  that,  on  the  death  of  the  husband 
or  wife,  or  both,  the  homestead  shall  de- 
scend as  other  real  property,  but  shall  not 
be  partitioned  among  the  heirs  during  the 
lifetime  of  the  surviving  husband  or  wife  so 
long  as  the  survivor  may  use  the  same,  it 
was  held  that  this  provides  for  a  survivor- 
ship in  the  husband,  and  not  on  the  condi- 
tion that  he  is  the  head  of  the  family;  and 
the  surviving  husband  is  entitled  to  the 
homestead.  Blum  v.  Gaines,  67  Tex.  119; 
Kf^ler  y.  Draub,  52  Tex.  575,  36  Am.  Rep. 
727. 

A  husband  surviving  his  wife,  who  left  no 
children,  made  application  for  a  homestead 
on  land  which  he  had  conveyed  to  his  wife 
while  she  was  living.  The  claim  was  resist- 
ed by  her  father,  who  was  not  dependent 
upon  her  for  support.  It  was  held  that  the 
petitioner  could  be  regarded  a«*  constituting 
the  family  of  the  deceaf<ed.  Re  Lamb,  95 
Gal.  397,  30  Pac.  568.  This  was  under  Oal. 
Code  Civ.  Proc.  §  1474,  authorizing  the  su- 
perior court  to  assign  the  homestead  for  a 
limited  period  to  the  family  of  the  deceased. 
This  ruling  was  on  the  ground  that  the  ob- 
jeot  of  the  statute  was  to  preserve  the  fam- 
ily home  for  the  use  and  benefit  of  the  sur- 
vivor or  survivors  of  those  occupying  it  as 
such;  and  the  right  of  the  surviving  husband 
nr  wife  to  retain  this  home  for  such  oeriod  as 
the  court  might  direct  did  not  depend  upon 
the  fact  that  there  ^  were  children  or  others 
who  might  share  in  its  use. 

So.  where  a  homestead  was  acquired,  it 
was  held  that  a  widower,  who  was  the  head 
of  the  homestead,  having  a  son  and  daughter 
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of  a^  was  entitled  to  the  exemption  under 
Tenn.  Code,  2114a,  prohibiting  the  aliena- 
ticu  of  a  aomeatead  where  the  relation  of 
husband  and  wife  exists,  and  providing  for 
the  continuance  of  the  homestead  by  pro- 
riding  for  its  sale  for  the  payment  of  debt 
upon  the  death  of  the  head  of  the  family 
without  widow  or  minor  children.  Webb  y. 
Oowley,  5  Lea,  722.  The  court  said:  'The 
statute  fairly  admits  of  the  construction 
that,  after  the  right  of  homestead  has  once 
been  acquired  by  the  head  of  the  family, 
and  the  homestead  occupation  is  still  con- 
tinued, the  right  will  not  be  lost  by  the 
death  or  absence  of  wife  and  children." 

A  widower  having  no  children,  but  keep- 
ini?  house  with  a  housekeeper,  was  held  en- 
titled to  a  homestead,  under  Ky.  Gen.  Stat. 
<:liap.  38,  art.  13,  §  15,  providinjor  that  the 
homestead  of  a  woman  shall  in  like  mnnner 
be  for  the  use  of  her  surviving  husband  and 
children.  Ellis  v.  Davis,  90  Ky.  183,  14  S. 
W.  74.  But  he  was  ueld  not  to  be  a  "bona 
fide  housekeeper  with  a  family,"  as  regards 
land  left  by  his  wife,  under  Ky.  Gen.  Stat. 
chap.  38,  art.  13,  §  Id,  providing  that  the  ex- 
emption shall  apply  to  "actual  bona  fide 
housekeepers  (with  a  family)  of  this  com- 
monwealth.'' 

b.  By  a  widow. 

1.  Generally. 

In  some  states  a  widow  is  held  to  be  the 
bead  of  the  family,  under  statutes  of  de- 
scent and  distribution  providing  a  home- 
stead for  the  surviving  family.  And  this  is 
heM  without  regard  to  her  having  children 
dependent  on  her.  But  in  Georgia  she  must 
come  within  the  constitutional  provision, 
art.  9.  I  1,  giving  a  homestead  to  anyone 
having  females  dependent  on  him  or  her  for 
support,  and  who  is  not  the  head  of  a  fam- 
ily. The  widow's  residence  is  material  in 
order  that  she  may  secure  the  homestead. 

So,  where  a  husband  and  wife  occupied  a 
homestead,  it  was  held  thai  she  was  the 
head  of  the  family  at  his  death.  Cross  v. 
Benson,  68  Kan.  495,  «4  L.R.A  660,  75  Pac 
558. 

A  family  removed  to  another  state  on  ac- 
count of  disturbances  caui^ed  bv  tbe  W«r, 
and  after  the  death  of  the  husband,  the 
wirlow,  hnvinij  vo  children,  returned  and  re- 
sided on  the  homestead  and  kept  house  with 
her  adult  brother.  Tt  was  held  thflt  she  was 
the  head  of  a  familv,  under  Mo.  Rev.  Stat. 
1879,  f  2689,  providing  that  the  homestead 
of  every  housekeeper  or  head  of  a  family 
shall  be  exempt.    T  eake  v.  King,  85  Mo.  413. 

So,  it  was  heM  that  a  widow  without  chil- 
dren was  entitled  to  retain  the  homestend 
of  her  husbsnd.  White  v.  Plummer,  96  111. 
394.  This  ivns  under  111.  Rev.  Stat.  chap. 
52,  I  2,  providing  that  the  exemption  shall 
continue  al  ter  the  death  of  the  householder, 
for  the  benefit  of  the  hti^band  and  wife  sur- 
viving, so  long  as  he  or  she  occupies  the 
premises. 

A  widow  without  children  was  held  to  be 
the  family  of  her  deceased  husband,  in 
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Moore  v.  Parker,  13  S.  C.  490.  This  was  un- 
der S.  C.  act  1868  (14  Stat,  at  L.  20),  pro- 
viding that  the  right  of  Homestead  of  the 
head  of  any  family  existing  at  his  death 
shall  continue  for  the  benefit  of  his  widow 
and  minor  children. 

And  where,  at  the  time  of  the  death  of 
the  deceased,  his  household  consisted  of  his 
wife,  a  female  relative  whom  he  had  sup- 
ported for  years,  his  mother,  a  housekeeper, 
and  two  male  and  female  servants,  they 
were  held  to  be  a  famijv.  Kain  v.  Fisher,  6 
N.  Y.  697.  This  was  under  2  N.  Y.  Rev. 
Stat.  82,  f  6,  subdiv.  6,  providing  that,  if  a 
man  having  a  family  shall  die  leaving  a 
widow  or  minor  children,  certain  property 
shall  not  be  assets,  and  S  10,  providing  tha^ 
if  there  be  a  widow  and  no  minor  children, 
the  exempted  articles  shall  be  her  property. 

A  widow  having  no  children  was  held  en- 
titled to  the  exemotion,  under  the  Nevada 
act  regulating  the  settlement  of  estates,  § 
123,  providing  that  the  court  may  set  apart 
for  the  use  of  the  family  of  the  deceased 
personal  property  which  is  exempt  from  exe- 
cution as  a  homestead;  and,  if  there  Is  no 
law  exempting  property  from  execution,  the 
following  shall  be  set  apart  for  the  use  of 
the  WKiow  or  minor  children,  and  shall  not 
be  subject  to  administration.  Walley's  Es- 
tate, 11  Nev.  260. 

The  residence,  by  the  widow,  on  the  prem- 
ises for  years,  was  held  to  entitle  her  to 
claim  the  homestead  notwithstanding  her 
remarriage.  Nicholas  v.  Purczell,  21  Iowa, 
265.  89  Am.  Dec.  572.  This  was  under  Iowa 
Rev.  f  2285  (1263),  providing  that,  upon  the 
death  of  either  husband  or  wife,  the  surviv- 
or may  continue  to  occupy,  or  possess  and 
occupy,  the  whole  homestead  until  it  is 
otherwise  disposed  of  according  to  law. 

The  surviving  widow  was,  as  to  the  home- 
stead, held  to  be  as  much  the  head  of  the 
family,  and  entitled  to  control  the  rents  and 
profits  of '  the  same,  as  was  the  husband 
when  living.  Floyd  v.  Mosier,  1  Iowa,  512. 
This  was  under  Iowa  Code,  III  1263-1266, 
and  1329,  providing  that,  upon  the  death  of 
the  husband  or  wife,  the  survivor  has  the 
right  to  continue  and  possess  the  homestead 
until  it  is  otherwise  disposed  of  according 
to  law,  and,  if  there  is  no  survivor  or  issue, 
it  is  liable  to  be  sold  for  the  payment  of 
debts. 

It  was  held  that  an  intestate  was,  at  the 
time  of  his  death,  the  head  of  a  family  re- 
siding this  state,  within  the  meaning  of 
this  section,  where  he  and  his  wife  occupied 
the  land  as  a  whole.  Miller  v.  Finegan,  26 
Fla.  29,  6  L.R.A.  813,  7  So.  140.  The  court 
said:  'That  husband  and  wife,  living  to- 
gether, constrtute  a  family  within  the  spirit 
and  intent  of  homestead  legislation,  whether 
it  be  in  the  form  of  organic  or  of  more 
mutaole  law,  is  a  sound  and  recognized  prop- 
osition." 

And  a  widow  was  held  to  constitute  the 
family,  on  the  death  of  her  husband,  where 
her  children  were  all  of  age.  Aultnuin  v. 
Price,  68  Kan.  640,  75  Pac.  1019. 

But  under  the  Georgia  Constitution  it  is 
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necessary  for  the  widow  to  have  someone 
dependent  on  her. 

This  was  held  in  Kidd  v.  Lester,  46  Ga. 
231,  the  court  saying:  '*The  manifest  inten- 
tion of  the  Constitution  was  to  provide  for 
the  families  of  minor  children;  and,  to  au- 
thorize the  applicant  to  have  a  homestead, 
he  or  she  must  he  the  head  of  a  family,  or 
guardian,  or  trustee,  of  a  family  of  minor 
children;  and  this  intention  is  the  more  ap- 
parent because  it  is  made  the  duty  of  the 
i^eneral  assembly,  by  the  Constitution,  to 
provide,  by  law,  for  the  setting  apart  of  the 
homestead  for  the  sole  use  and  benefit  of 
said  families,  as  aforesaid,  but  not  for  the 
use  and  benefit  of  those  who  have  no  fami- 
lies whom  they  are  legally  bound  to  sup- 
port." 

A  nonresident  widow  was  held  not  enti- 
tled to  claim  the  homestead  as  against  a 
second  wifS  having  a  family  residing  in  this 
state.  Stanton  v.  Hitchcock,  64  Mich.  316, 
8  Am.  St.  Rep.  821,  31  N.  W.  395.  In  this 
case  a  man  left  his  wife  in  New  York,  who 
expected  to  join  him  in  Michigan.  He  built 
a  house,  and,  without  a  divorce,  married 
again,  his  second  wife  supposing  him  to  be 
single.  They  had  children,  and  occupied  the 
house  until  he  died.  The  court  said :  "After 
this  marriage  the  first  wife  had  no  purpose 
of  living  with  him  at  all.  She  never  looked 
upon,  or  used,  or  sought  it  as  a  home,  and 
never  got  the  homestead  rights  of  a  surviv- 
ing widow  in  it." 

2.  A  widow  having  children. 

In  some  states  a  widow  having  children  is 
entitled,  as  the  head  of  the  family,  to  the 
homestead  on  th'e  death  of  her  husband,  and 
this  without  regard  to  the  dependency  of 
the  children;  and  in  some  cases  the  right  is 
not  lost  by  the  children  becoming  of  age  or 
removing  from  the  premises.  In  other  cases 
it  is  held  necessary  that  the  children  should 
be  dependent  on  her.  It  is  also  held,  as  in 
Sheehy  v.  Scott,  that  the  dependent  child 
may  be  an  adult.  Where  the  widow  is  the 
head  of  the  family,  and  the  statute  does  not 
give  the  minor  children  a  specific  interest  in 
the  property,  she  may  abandon  the  home- 
stead and  cause  the  exemption  to  cease. 

So,  where  adult  married  children  brought 
an  action  against  their  widowed  mother  for 
partition  of  a  homestead,  it  was  held  that 
when  children  arrive  at  the  age  of  maturity, 
and  leave  the  family  of  their  father  and 
mother,  and  become  a  separate  family,  they 
are  no  longer  a  part  of  the  old  family,  and 
the  widow  becomes  the  head,  and  is  en- 
titled to  the  homestead.  Hoffman  v.  Neu- 
haus,  30  Tex.  636,   98  Am.  Dec.  492. 

So,  a  widow  was  held  to  be  a  housekeeper 
with  a  family,  although  the  children  had  re- 
moved from  the  premises,  in  Slattery  v. 
Keefe,  201  HI.  483,  66  N.  E.  365. 

And  a  widow  havine:  children  was  held  to 
be  the  head  of  a  familv,  in  Jeffries  v.  Ellen, 
29  S.  C.  501,  7  S.  E.  828.  In  this  case  it 
was  not  shown  whether  or  not  the  children 
were  dependent  upon  her  for  support;  but 
the  court  quotes:  "A  childless  widow  is  en- 
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titled  to  a  homestead  as  against  her  deceased 
husband's  debts." 

And,  under  Mass.  Gen.  Stat.  chap.  104,  i 
12,  providing  that  the  estate  or  right  of 
homestead  of  any  househc^der,  existing  at 
his  death,  shall  continue  for  the  benefit  of 
his  widow  and  nrinor  children,  until  the 
youngest  child  is  twenty -one  years  of  age, 
and  until  the  marriage  or  death  of  the  wid- 
ow, it  was  held  that  where  a  widow  and 
minor  child  were  left,  and  the  child  had  a 
guardian  appointed,  and  moved  off  the  prem- 
ises, the  widow  could  retain  the  same.  It 
was  further  held  that  the  right  of  possession 
and  enjoyment  was  in  those  only  of  the 
family  who  remained  in  occupation  of  the 
homestead.    Abbott  v.  Abbott,  97  Mass.  139. 

A  widow  was  held  to  be  the  head  of  a 
family  where  her  children  had  all  removed 
from  the  premises,  and  one  daughter,  for 
whom  she  had  been  caring,  had  been  placed 
in  an  asylum.  Holmes  v.  Nichols,  9^  Mo. 
App.  513,  67  S.  W.  722.  The  widow  lived 
adjacent  to  the  homestead  with  her  son,  in 
a  room  furnished  by  her. 

A  widow  continued  to  reside  in  the  house 
after  the  death  of  her  husband,  with  two 
unmarried  daughters,  and  one  of  them  after- 
wards married  and  she  and  her  husband  paid 
board,  but  the  other  daughter  wa:s  supported 
and  provided  for  by  the  mother  as  long  as 
she  lived.  It  was  held  that  the  widow  was 
the  head  of  the  family  at  the  time  of  her 
death,  under  Fla.  Const,  art.  10,  §  1,  provid- 
ing that  a  homestead  owned  by  the  head  of 
a  family  residing  in  this  state  shall  be 
exempt  from  forced  sale  under  process  of 
any  court.  De  Oottes  v.  Clarkson,  43  Fla.  1, 
29  So.  442.  In  this  case  it  was  held  that  the 
provision  "dependent  for  support,"  incor- 
porated into  the  statutes  and  construed  in 
the  case  of  Duval  v.  Hunt,  34  Fla.  85,  15 
So.  876,  which  was  an  action  for  damages 
for  negligence,  was  not  employed  in  the 
Florida  Constitution  in  connection  with  the 
term  "head  of  a  family."  The  court  said: 
"We  do  not  feel  authorised  to  establish  an 
invariable  test  based  solely  on  dependence, 
and  especially  legal  dependence.  The  true 
test  of  who  is  the  head  of  a  family,  within 
the  contemplation  of  our  homestead  pro- 
vision, must  be  found  in  the  facts  and  cir- 
cumstances of  the  case." 

Under  Ga.  Const.  1868,  it  was  held  that, 
so  long  as  any  one  of  the  family  for  whose 
use  and  benefit  the  homestead  was  created 
should  survive, — either  the  wife  or  one  of 
the  dependent  minor  children,  and  especially 
the  widow, — the  homestead  estate  was  not 
terminated.  Haslam  v.  Campbell,  60  Ga. 
650. 

A  widow  caring  for  and  supporting  her 
minor  stepchildren  after  her  husband's  death 
was  held  to  be  the  head  of  a  family,  and 
entitled  to  a  homestead  in  his  realty  for  the 
benefit  of  herself  and  the  minors.  Holloway 
V.  Holloway,  86  Ga.  576,  11  L.R.A.  518,  22 
Am.  St.  Rep.  484,  12  S.  E.  943.  The  court 
said:  "While  there  was  no  legal  obligation 
on  the  part  of  this  widow  to  support  the 
minor  children  of  her  husband,  yet  we  think 
that,   inasmuch   as   she  undertook  to  keep 
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tliem  together,  and  to  care  for  and  support 
them,  as  the  evidence  shows  she  did,  they  all 
remained  members  of  the  testator's  family, 
and  she  thereby  became  the  head  of  that 
family,  and^  under  the  laws  of  this  state, 
was  entitled  to  a  homestead  as  the  head  of  a 
family.'* 

3.  A  widow  and  children. 

In  some  states  on  the  death  of  the  owner 
of  a  homestead  the  property  is  held  exempt 
for  the  widow  and  children.  She  is  then  the 
head  of  the  family.  This  has  been  held 
where  the  family  consisted  of  stepchildren. 

A  widow  becoming  the  head  of  a  family 
was  held  to  be  entitled  to  a  homestead  the 
same  as  her  husband.  One  half  was  vested  in 
the  widow,  and  the  other  half  in  the  chil- 
dren, of  the  deceased.  Sossaman  v.  Powell, 
21  Tex.  664. 

A  widow  occupying  one  room  in  the  house, 
and  renting  the  rest  of  the  farm  to  a  party 
who  used  her  stock,  and  having  adult  chil- 
dren who  had  left  their  mother,  was  held 
to  be  the  head  of  a  family.  Collier  v.  Lati- 
mer, 8  Baxt.  420,  35  Am.  Rep.  711.  This 
was  under  Tenn.  C6de,  §  2110a,  providing 
that  a  homestead  in  the  possession  of  each 
head  of  a  family  shall  be  exempt,  and  § 
2288,  providing  that  property  exempt  from 
execution  shall,  on  the  death  of  the  husband, 
be  exempt  in  the  hands  of  the  widow  for 
herself  and  in  trust  for  the  benefit  of  chil- 
dren, or  of  the  widow,  or  of  both. 

A  widow  was  held  to  be  the  head  of  a 
family  in  contemplation  of  Idaho  Rev.  Laws 
1874,  1876,  i  1,  p.  627,  providing  that  the 
homestead  of  either  husband  or  wife  may  be 
set  apart  for  the  benefit  of  the  surviving  hus- 
band or  wife  and  his  or  her  legitimate  chil- 
dren. Coughanour  v.  Hoffman,  2  Idaho,  290, 
13  Pac  231.  In  this  case  it  was  contended 
that  a  homestead  given  to  a  wife  could  not 
be  given  to  the  widow.  The  court  said :  'It 
is  admitted  that  the  widow  is  the  mother  of 
the  three  children,  all  of  whom  are  living 
with  her,  and  dependent  upon  her  for  sup- 
port We  think  that  she  is  clearly  the  head 
of  the  family." 

And  where  a  widow  had  a  homestead  set 
apart  for  her  as  the  head  of  a  family  con- 
sisting of  herself  and  two  minor  children,  it 
was  held  that  her  homestead  right  was  not 
devested  by  reason  of  the  children  becoming 
of  age.  Groover  v.  Brown,  69  Ga.  60.  The 
court  said:  "So  she  was  a  beneficiary  for 
whom  the  estate  was  set  apart,  as  well  as 
the  quasi  trustee  or  head  of  the  family,  in 
whom  the  legal  title  was  vested  as  long  as 
the  beneficiaries  existed  as  such.  The  chil- 
dren so  existed  until  they  arrived  of  age; 
the  widow  as  long  as  she  remained  a 
widow." 

And  under  Tenn.  act  1813,  chap.  119,  S 
2,  providing  for  the  setting  apart  of  crops 
and  provisions  for  the  support  of  the  widow 
and  her  family,  and  act  1837,  chap.  13,  II  1, 

Sroviding  the  same  for  crops  and  property, 
',  was  held  that  minor  children  of  a  widow 
by  her  former  husband,  residing  with  her, 
were  a  part  of  her  family;  and  that  it  made 
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no  difference  whether  the  children  were  off- 
spring of  a  former  marriage,  or  were  the 
children  of  the  intestate.  Sanderlin  v.  San- 
derlin,  1  Swan,  441. 

And  the  same  was  held  where  the  husband 
acquired  a  homestead,  and  on  the  death  of 
his  wife  married  again,  and  died  leaving  two 
minor  children  by  the  second  wife.  Bank 
V.  Shelton,  87  Tenn.  393,  11  S.  W.  95. 

In  Wood  V.  Wheeler,  7  Tex.  13,  it  was  held 
that  during  the  existence  of  the  marriage 
the  husband  was  the  head  of'  the  family, 
but,  on  its  dissolution  by  death,  the  surviv- 
ing wife  was  placed  in  that  position,  and, 
as  such,  she  had  all  its  incident  riguts  and 
privileges.  The  court  said:  "They  are  co- 
equals  in  life;  and  at  death  the  survivor, 
whether  husband  or  wife,  remains  the  head 
of  the  family."  This  was  under  Hartley's 
Dig.  1107,  act  1846,  providing  that,  in  case 
there  shall  not  be  among  the  effects  of  the 
deceased  the  specihc  articles  exempted  by 
the  Constitution  and  laws,  then  the  sale 
shall  take  place  and  the  articles  be  pro- 
cured; and  the  Constitution  providing  a 
homestead  exemption  not  to  exceed  $2,000. 
This  was  community  property;  and  it  was 
held  that  the  Constitution  guaranteed  the 
use  of  one  half  to  the  widow,  and  that  she 
was  entitled  to  hold  the  other  half  for  the 
benefit  of  the  children  of  the  marriage.  The 
court  said  the  claim  of  the  head  of  the  fam- 
ily to  the  exempted  property  is  superior  in 
right  to  that  of  the  creditors. 

In  Strawn  v.  Strawn,  53  III.  263,  under  the 
Illinois  statute  of  descent  and  distribution, 
it  was  said:  "Inasmuch  as  the  children  of 
the  appellee  were  all  of  age,  although  some 
of  them  were  still  members  of  the  maternal 
family,  it  is  claimed  that  the  provisions  al- 
lowed should  only  be  such  as  would  be  re- 
quired for  the  sustenance  of  the  widow 
alone.  But  we  are  of  opinion  the  legisla- 
ture intended,  by  the  word  'family'  to  in- 
clude such  persons  as  constituted  the  family 
of  the  deceased  at  the  time  of  his  death, 
whether  servants,  or  children  who  had  at- 
tained their  majority.  In  this,  of  course,  we 
do  not  include  boarders,  but  only  the  per- 
sons constituting  the  private  household  of 
the  deceased." 

And  where  a  petition  for  a  homestead 
asked  that  it  be  set  apart  for  the  widow  and 
her  two  children;  and  the  decree  was,  'is 
hereby  set  apart  for  the  use  of  the  family  of 
the  said  John  O'ConncMr,  deceased;"  and  the 
family  consisted  of  the  widow  and  two  chil- 
dren,— it  was  held  that  the  term  "family," 
in  the  decree,  expressed  the  meaning  and 
was  used  in  the  sense  of  the  statute,  and 
was  therefore  suflAciently  explicit  to  describe 
the  widow  and  children.  Phelan  v.  Smith, 
100  Cal.  158,  34  Pac.  667.  This  was  under 
Cal.  Code  Civ.  Proc.  §  1468,  providing  for 
setting  apart  the  homestead  to  the  use  of 
the  family,  etc.  The  court  said  that  the 
term  "family,"  throughout  the  chapter,  is 
used  as  synonomous  with  and  as  represent- 
ing the  surviving  wife  or  husband,  and  chil- 
dren if  any. 

And,  under  the  Connecticut  statute  secur- 
ing  to  the  debtor  and  his  dependent  family 
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the  personal  use  by  him  and  them  of  such 
household  furniture  as  is  essential  to  their 
personal  comfort,  it  was  held  that  mere 
boarders  were  not  within  the  meaning  of  the 
family,  in  the  statute.  Weed  v.  Dayton,  40 
Ck)nn.  293.  This  claim  was  set  up  by  a 
widow  whose  family  consisted  of  herself  and 
daughter,  and  who  kept  boarders.  The 
court  said:  "Reasonable  provision  may  be 
made,  according  to  circumstances,  for  wife 
and  children,  for  domestics,  for  dependent 
•  relatives  who  may  be  residing  with  and  con- 
stitute a  part  of  the  family,  and  for  visit- 
ors." 

Under  Ga.  Oonst.  1868,  art.  7,  §  1,  provid- 
ing that  each  head  of  a  family,  or  guardian, 
or  trustee  of  a  family  of  minor  children, 
shall  be  entitled  to  a  homestead,  it  was  held 
that  where  a  husband  and  father  applied  for  a 
homestead  and  died,  the  widow  and  children 
constituted  a  family  as  set  out  in  the  Con- 
stitution. Hodges  V.  Hightower,  68  Ga.  281. 
The  court  said:  "The  husband,  as  the  head 
of  the  family,  may  be  said  to  have  the  prior 
right  to  apply;  on  his  failure  or  refusal  the 
wife  may  apply,  if  he  does  not  object.  But, 
if  the  husband  objects,  the  wife's  right  is 
denied.  These  several  rights  of  the  head  of 
the  family,  wife,  widow,  guardian,  or  trus- 
tee, are  thus  provided  with  an  appropriate 
remedy,  distinct  and  clearly  defined  so  long 
as  the  applicant  remains  in  life/' 

4.  Abandonmeht  of  husband. 

The  abandonment  of  a  husband  by  ft  wife 
has  b^n  held  not  to  deprive  her  of  her 
rights  as  the  family  at  his  death.  But  the 
contrary  was  held  in  Texas. 

A  husband  was  held  to  be  the  head  of 
a  family  where  he  had  no  children  and  his 
wife  had  abandoned  him;  and  it  was  held 
that  she  was  entitled,  at  his  death,  to  his 
homestead.  Brown  v.  Brown,  68  Mo.  .388. 
In  this  case,  after  the  wife  left  the  husband, 
ft  tenant  moved  into  his  house,  and  the  ten- 
ant's wife  acted  as  housekeeper.  This  was 
under  1  Wagner's  (Mo.)  Stat, p. 697, nrovidine 
that  the  homestead  of  every  householder  or 
head  of  a  family,  which  is  used  as  such 
homestead,  shall  be  exempt. 

And  where  a  wife  abandoned  her  husband, 
and  he  died  leaving  no  children,  and  she 
claimed  the  riffht  to  the  homestead,  it  was 
held  that  while  thp  marriage  relation  exist- 
ed the  husband  was  the  head  of  the  family, 
althouirh  composed  only  of  his  wife,  who 
had  left  him,  and  that  the  wife,  living  apart 
from  him  at  his  death,  in  the  absence  of 
minor  children,  was  entitled  to  the  home- 
stead. Brown  y.  Strattoa  (Mo.)  8  Gent.  L. 
J.  46. 

The  desertion  of  a  husband  by  a  wife,  and 
the  living  apart  from  him  at  the  time  of  his 
death,  were  held  not  to  devest  her  of  her 
homestead  right.  Lindsey  v.  Brewer,  60  Vt. 
627,  16  Atl.  320. 

But  in  Duke  v.  Reed,  64  Tex.  705,  the 
abandonment  of  a  husband  by  a  wife,  con- 
tinuing until  the  death  of  the  husband,  was 
held  to  forfeit  all  claims  to  the  homestead 
which  he  owned  at  the  time  of  his  death. 
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And  a  wife  who  voluntarily  and  without 
cause  abandons  her  husband,  and  lives  apart 
from  him  at  the  time  of  his  death,  is  held 
not  entitled  to  the  homestead  exemption 
given  to  a  family.  Newland  v.  Holland,  45 
Tex.  588.  .The  court  said:  "Unquestionably 
when  the  wife  has  voluntarily  and  without 
cause  withdrawn  from  and  destroyed  the 
family,  ceased  to  be  a  member  of  it,  it 
would  be  mockery  to  say  that  she  is  reunit- 
ed to,  or  become  again  a  member  of  it,  by 
the  death  of  her  husband,  or  can  claim  priv- 
ileges and  immunities  which  by  law  are  only 
given  to  the  family  or  some  surviving  con- 
stituent of  it." 

For  separation  from  husband  by  nonresi- 
dent widow,  see  Stanton  v.  Hitchcock,  64 
Mich.  316,  8  Am.  St.  Rep.  821,  31  N.  W.  395, 
subd.  IIL    bj  !• 

c  By  children. 

Under  some  statutes,  the  minor  children 
of  a  decedent  constitute  a  family;  and  in 
Texas  the  minority  of  children  is  not  essen- 
tial if  they  are  unmarried  females,  and  does 
not  seem  to  be  essential  in  South  Carolina. 

So  it  was  held  that  where  there  was  no 
father  or  mother  the  guardian  became  the 
head  of  the  family,  and  the  minor  and  him- 
self would  constitute  a  family, — ^the  proper- 
ty being  for  the  use  of  the  child.  Rountree 
V.  Dennard,  59  Ga.  629,  27  Am.  Rep.  401. 
This  was  under  Ga.  Code,  S  5135,  providing 
that  each  head  of  a  family,  or  guardian,  or 
trustee  of  a  family  of  minor  children,  shall 
be  entitled  to  a  homestead.  The  court  said : 
"A  minor — ^particularly  a  very  young  one — 
would  live  with  the  sruaraian  and  be  part  of 
his  faYnily,  and  the  property  would  be  for  a 
family,  in  contemplation  of  law,  consisting 
of  this  guardian  and  child." 

Where  a  widow,  as  the  head  of  a  family 
and  the  guardian  of  her  minor  children,  ap- 
plied, in  1872,  for  a  homestead  in  her  hus- 
band's property,  who  died  after  the  Consti- 
tution of  1868  was  adopted,  it  was  held  that 
she  obtained  a  homestead  as  the  head  of  a 
family  in  her  own  individual  share,  and  a 
homestead  as  the  guardian  of  her  minor 
chiiuren  in  their  undivided  shares;  and  that, 
on  attaining  majority,  the  children's  home- 
stead terminated.  Fountain  v.  Hendley,  82 
Ga.  616,  9  S.  E.  666. 

Under  Ga.  Const.  1868,  art  6,  f  1,  provid- 
ing a  homestead  and  exemption,  it  was  held 
that  by  a  "family  of  minor  chilHren"  was 
meant  a  family  of  orphan  minor  children,— 
a  family  who  have  no  father;  and  that  It 
was  intended  that  this  family  should  have 
a  homestead  out  of  the  property  of  the 
father.  Roff  v.  Johnson,  40  Ga.  555.  The 
court  said:  ''When  the  narent  died  his  estate 
was  burdened  with  this  liability.  But  it  is 
asiwed  if  one  is  entitled  to  a  homestead  in 
any  property  but  his  own.  This  question  is 
basea  on  a  mistaken  conception  of '  our 
*homeste«d'  law.  The  *hoF>*»Rtea4^ '  in  Geor- 
gia, is  not  a  simple  'exemption.'  The  whole 
theory  of  the  law  is  baaed  upon  the  duty, 
the  legal  obligation  of  the  parent,  to  sup> 
port  and  maintain  his  wife  and  minor  chil- 
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dren.  Ue  h&a  the  right  to  their  labor,  and 
lie  not  only  owes  them  a  support  by  the 
laws  of  morality  and  nature,  but  by  the 
laws  of  the  land." 

A  legally  adopted  child  was  held  entitled 
to  claim  exemption  of  a  homestead  during 
minority,  under  Ala.  Code,  §  2537,  providing 
that  Buch  exemption  shall  continue  only  so 
long  as  the  minor  cnild,  or  children,  or  eith- 
er, shall  remain  bona  fide  residents  of  this 
state.  Gofer  v.  Scroggms,  98  Ala.  342,  39 
Am.  St.  Rep.  54,  13  So.  115.  In  this  case  the 
father  had  abandoned  his  family,  and  his 
wife  had  died,  and  he  had  become  a  non- 
resident, and  the  adopted  child  remained  in 
possession. 

So  it  was  held  that  the  expressions  "mar- 
ried," and  "the  head  of  a  family,"  were  not 
ivynonymous ;  and  this  was  held  to  give  a 
homestead  to  the  surviving  infant  heirs  dur- 
ing minority.  Thompson  v.  King,  54  Ark. 
9,  14  S.  W.  925,  This  was  under  Ark.  Cbnst. 
art.  9,  §§  2,  3,  providing  that  the  personal 
property  and  homestead  of  any  resident  of 
this  state,  who  is  married  or  the  head  of  a 
family,  shall  be  exempt. 

But  adult  children  are  generally  held  not 
to  be  a  family  within  the  meaning  of  the 
homestead  law. 

It  was  held  that  adult  children  were  not 
entitled  to  a  homestead  under  Ga.  Const. 
1868,  where  they  were  the  sole  survivors. 
Heard  v.  Downer,  47  Ga.  629.  The  court 
said:  ''The  family,  and  the  family  alone,  of 
the  debtor,  is  the  object  and  intent  of  the 
homestead.  When  and  while  that  exists, 
the  homestead  exists,  and  when  that  ceases, 
the  homestead  ceases." 

And  where  a  widow  and  several  minor 
children  removed  to  her  mother's  residence, 
who  was  an  aged  widow,  and,  after  her 
mother's  death,  the  widow  married,  it  was 
held  that  she  was  not  entitled  to  a  home- 
stead in  her  mother's  property.  Roco  y. 
Green,  50  Tex.  488.  This  proceeding  was 
under  Paschal's  Dig.  (Tex.)  art.  5437,  pro- 
viding that  the  property  exempted  by  the 
Constitution  and  laws  does  not  form  any 
part  of  the  estate  of  a  deceased  person  when 
a  constituent  of  the  family  survives. 

An  adult  son  having  a  wife  and  children 
of  his  own  cultivated  a  distant  farm,  and 
occasionally  occupied  the  homestead  of  his 
mother,  his  father's  surviving  wife,  and  left 
some  of  his  furniture  in  his  mother's  home> 
st«ad.  He  was  held  not  entitled  to  claim 
her  homestead  as  his  own,  or  to  claim  a 
ioint  homestead  with  her,  so  as  to  protect 
the  interest  as  heir  of  his  father  in  the 
homestead  property.  Brokaw  v.  Ogle,  170 
111.  1 15,  48  N.  E.  394.  The  court  said :  "To 
constitute  a  homestead,  there  must  be  a 
householder  and  a  family.  There  cnnnot  be 
two  householders.  ...  It  certainly  can- 
not be  said  that,  having  a  family  of  his  own, 
whom  he  supported  by  operating  a  distant 
and  independent  farm,  he  occupied  any  re- 
lation of  dependence,  so  far  as  his  mother 
was  concerned." 

Under  the  Kansas  homestead  law,  where  a 
man  with  an  adult  daufrhter  occupied  the 
homestead  and  died,  it  was  held  that  while 
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he  was  alive  the  daughter  constituted  a 
family  of  which  he  was  the  head,  but  after 
his  death  there  was  no  longer  any  head  of 
the  family,  and  that  her  interest  attached 
on  his  death,  and  she  took  the  land  devested 
of  its  homestead  character,  subjecc  to  his 
debts.  Battey  v.  Barker,  62  Kan.  517,  56 
L.R.A.  33,  64  Pac.  79.  The  court  said :  "We 
are  not  called  upon  to  decide,  nor  do  we  find 
that  the  question  has  been  passed  upon  by 
this  court,  that,  where  the  hea<l  of  a  family 
residing  on  a  homestead  loses  his  wife  and 
children,  the  right,  once  fixed  by  law,  to 
hold  their  homes teaa  as  against  creditors,  is 
devested  by  such  circumstances." 

Three  adult  sisters  remaining  on  the 
homestead  after  the  death  of  their  father 
and  mother  were  held  to  constitute  a  family 
as  against  creditors  of  other  bankrupt  sis- 
ters. Re  RaflFerty,  112  Fed.  512.  The  court 
said :  "The  point  for  decision  is  whether,  by 
continuing  to  reside  together  as  one  famtlyi 
the  children  remaining  at  home  did  not  cre- 
ate or  continue  a  famiiy;  and  as  such  did 
they  not  become  entitled  to  hold  the  prem- 
ises as  the  family  home?  The  evidence 
shows  that  the  one  married  daughter  and 
the  sons  yielded  up  any  claim  they  had  to 
this  realty,  the  purpose  being  to  keep  these 
premises  as  a  home  for  the  children,  wno 
were  then  of  an  age  specially  requiring  a 
home  for  their  protection.  These  premises 
never  have  been  abandoned  as  a  home  by 
the  family,  nor  has  the  family  oeen  dis- 
persed through  the  action  of  its  members." 

And  where  a  widower  died  leaving  adult 
children,  but  no  unmarried  daughters,  re- 
maining with  the  family  of  the  deceased,  it 
was  held  that  the  homestead  ceased  under 
Tex.  Const,  art.  16,  §  50,  providing  that  the 
homestead  of  a  family  shall  be  exempt,  and 
Tex.  Rev.  Stat.  1993-2909,  providing  that 
the  homestead  shall  continue  for  the  benefit 
of  unmarried  daughters  remaining  with  the 
family  of  the  deceased.  Givens  v.  Hudson, 
64  Tex.  471. 

But,  under  these  statutory  and  constitu- 
tional provisions,  a  widowed  daughter  living 
with  her  widowed  father  until  his  death 
was  held  to  come  within  the  provisions  of 
the  statute,  and  was  one  of  the  members  of 
the  family  for  whom  the  exemption  was  pre- 
served. Childers  v.  Henderson,  76  Tex.  664, 
13  S.  W.  481. 

In  South  Carolina  children  as  a  class,  liv- 
ing on  the  homestead,  are  regarded  as  the 
family,  without  regard  to  minority. 

This  was  held  under  S.  C.  act  February 
22,  1873  (15  Stat.  371),  providing  that,  if 
the  husband  is  deaa,  the  widow  and  chil- 
dren, and,  if  the  father  and  mother  are  dead, 
the  children  living  on  the  homestead,  wheth- 
er minors  or  not,  shall  be  entitled  to  have 
the  family  homestead  exempted  as  if  the 
husband  or  parents  were  living.  Carolina 
Nat.  Bank  v.  Wenn.  26  S.  C.  672. 

Children  will  not  be  reorarded  as  a  family, 
under  the  statutes  of  descent,  where  their 
father  has  not  acquired  a  residence.  This 
was  held  in  Veile  v.  Koch,  27  111.  129,  under 
ni.  act  February  21,  1849   (Scates's  Comp. 
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Stat.  1202),  providing  for  the  descent  and 
diBtribution  of  intestate's  property,  he  being 
a  householder  and  the  head  of  a  family. 
The  deceased,  a  guest  from  Missouri  occu- 
pying a  room  by  sufferance  in  this  stave, 
with  his  daughter,  intending  to  return  to 
Missouri,  was  not  the  head  of  a  family 
within  the  act.  His  younger  daughter  lived 
with  another  family,  and  the  deceased  used 
the  stove  and  wood  of  his  friend  with  whom 
he  lived. 

d.  By  a  mojbher. 

A  mother  was  held  not  to  be  entitled  to 
the  property  as  a  homestead  as  against 
creditors  of  her  bachelor  son,  where  she  re- 
sided with  him,  caring  for  the  house,  and  he 
providing  for  her  and  his  sister.  Roots  v. 
Robertson,  93  Tex.  365,  65  S.  W.  308.  The 
court  said:  "If  we  concede,  for  the  sake  of 
argument,  that  J.  A.  B.  Putman  and  his 
mother,  while  living  together,  constituted  a 
family  within  the  meaning  of  article  16,  $ 
50  of  the  Constitution,  so  that  the  exemp- 
tion exnressed  in  that  section  would  apply 
to  the  nead  of  the  family  in  his  life,  still 
the  mother  cannot  hold  the  homestead  after 
the  death  of  her  son." 

e.  By  a  dependent  female. 

In  Georgia  a  denendent  female  constitutes 
a  member  of  the  family. 

So,  where  a  family  is  broken  up  either  by 
the  death  of  its  dependent  members,  or  by 
the  sons  reaching  majority,  in  case  they  are 
otherwise  sui  jurisj  the  homestead  is  at  an 
end.  Greshaih  v.  Johnson,  70  Ga.  631.  The 
court  said:  "We  do  not  mean  to  hold  that, 
if  females  composed  a  part  of  the  family, 
they  would  be  deprived  of  the  benefits  of 
the  homestead  whether  they  had  attained 
their  majority  or  not,  or  that  it  is  at  all 
indispensable  that  they  should  be  the 
daughters  of  the  head  of  the  household;  in 
their  case,  nothing  more  is  required  than 
that  they  were  of  the  family  for  whose  ben- 
efit the  exemotion  was  made;  the  charge 
continues,  and  the  property  is  exempt  from 
levy  and  sale,  so  long  as  one  of  ihem  lives 
and  remains  single." 

f.  By  orphan  grandchildren. 

A  homestead  was  held  to  cease  to  exist 
where  the  husband  and  wife  both  died,  and 
there  were  no  unmarried  or  minor  children 
remaining,  no  wards,  grandchildren,  or  ap- 
prentices, nor  any  member  of  the  family. 
Bums  V.  Jones,  37  Tex.  60.  The  court  said: 
**We  will  not  say  that  orphaned  grandchil- 
dren, living  with  their  grandparents  at  the 
time  of  their  decease,  may  not  be  entitled  to 
take  a  homestead  right;  but  this  right  could 
not  belong  to  adult  married  children,  nor 
even  to  orphaned  grandchildren  whose  home 
was  not  with  their  grandparents  previous 
to  and  at  the  time  of  their  death." 

IV.  Divorce. 

A  divorced  wife  or  husband  having  de- 
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pendent  minor  children  is  held  in  some  cases 
to  be  the  head  of  a  family. 

So,  a  husband  divorced  from  his  wife, 
having  two  of  their  minor  children  depend- 
ent upon  him  for  their  care  and  custody, 
was  held  to  constitute  the  head  of  a  family, 
and,  as  such,  to  be  entitled  to  the  home- 
stead. Redfem  v.  Redfem,  38  111.  509.  In 
this  case  the  father  had  remarried,  and  the 
first  wife  brought  ejectment,  showing  a 
deed  from  the  husband  and  herself  to  a 
third  party  and  from  him  to  herself.  The 
mother  was  living  on  the  premises  when  the 
father  returned  from  the  Army,  and  she  de- 
clined CO  live  with  him,  and  he  broke  into 
the  house  with  an  axe  and  had  kept  posses- 
sion of  the  house  ever  since.  The  court 
said:  "The  defendant  in  error  is  the  head  of 
the  family,  and,  as  such,  had  a  right  to  oc- 
cupy the  premises  as  his  homestead.  The 
divorce  did  not  change  his  position;  he  still 
remained  the  head  of  the  family,  and,  as  the 
proof  shows,  had  the  care  and  custody  of  his 
minor  children,  and  entitled  to  the  unmo- 
lested use  and  possession  of  the  premises. 
Whatever  right  the  plaintiff  in  error  may 
have  had  while  she  was  the  wife  of  the  de- 
fendant, that  was  subordinate  to  his  right 
while  he  lived,  and  continued  to  occupy  the 
premises." 

And  a  divorced  wife  having  infant  chil- 
dren committed  to  her  care  was  held  to  be 
the  head  of  a  family,  in  Vanzant  v.  Vanzant, 
23  111.  536.  This  was  under  Scates's  Comp. 
Stat.  (111.)  576,  providing  that  such  exemp- 
tion shall  continue  after  the  death  of  such 
householder,  for  the  benefit  of  the  widow 
and  family,  until  the  youngest  child  shall 
become  twenty-one  years  of  age,  and  until 
the  death  of  such  widow;  and  no  release 
shall  be  valid  unless  acknowledged  by  such 
"householder,"  and  amendment  of  February 
17,  1857,  adding:  "And  his  wife,  if  he  have 
one."  And  it  was  held  that,  for  the  pur- 
pose of  the  act,  she  was  the  same  as  a 
widow. 

In  Bonnell  v.  Smith,  53  111.  375,  the  wife 
was  the  meritorious  cause  of  the  divorce, 
the  custody  of  the  child  was  committed  to 
her,  the  benefit  of  the  homestead  was  held 
likewise  to  inure  to  her.  This  was  on  the 
ground  that  she  left  it  under  a  moral  com- 
pulsion, at  least,  and,  by  decreeing  it  to  her, 
as  alimony,  she  was  thereby  rehabilitated  to 
it. 

This  case  was  like  Vanzant  v.  Vanzant, 
supra,  where  the  wife  had  left  the  prem- 
ises in  consequence  of  ill  treatment  by  her 
husband;  but  this  court  said,  as  she  was 
the  meritorious  cause  of  the  divorce,  and  the 
head  of  the  family,  the  custody  of  the  chil- 
dren having  been  committed  to  her,  the  ben- 
efit of  the  homestead  would  inure  to  her. 

And  a  wife  abandoned  by  her  husband,  oc- 
cupying a  homestead  with  a  family  of  minor 
children  and  claiming  a  homestead  right, 
was  held  to  be  the  head  of  a  family  notwith- 
standing she  subsequently  obtained  a  judg- 
ment of  divorce.  Blandy  v.  Asber,  72  Mo. 
27.  This  was  under  Mo.  Rev.  Stat.  S  2689, 
providing  that  the  homestead  of  every 
housekeeper  or  head  of  a  family  shall  be 
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exempt;  and  any  married  woman  may  claim 
the  land,  if  abandoned  by  ber  busband,  as 
her  homestead. 

An  adult  daugbter  gave  up  teaching  and 
went  to  live  with  her  father  after  he  had 
been  divorced  from  his  wife.  It  was  held 
that  the  fatber  was  the  head  of  the  family 
and  that  he  was  morally  bound  to  support 
the  daugbter.  Fox  v.  Waterloo  Nat.  Bank, 
126  Iowa,  481,  102  N.  W.  424.  The  court 
said:  "While  in  one  case  it  was  said  that 
there  need  not,  of  necessity,  be  dependence 
or  obligation  growing  out  of  the  relation, 
we  think  that  what  was  meant  was  tliat 
there  need  not  be  any  legal  obligation  or 
condition  of  dependence;  and  this  is  what 
we  now  hold.  But  we  do  think  that,  gen- 
erally speaking,  there  must  be  something 
more  than  tbe  mere  relation  of  master  and 
servant.  In  other  words,  there  must  be  a 
natural  or  moral  obligation  of  support;  and 
a  condition  of  dependence  and  actual  sup- 
port is  sufficient. 

And  where  the  husband  was  divorced 
from  the  wife,  and  he  retained  the  care  of 
the  children,  it  was  held  that  he  was  the 
head  of  the  family,  and  did  not  cease  to  be 
such  by  reason  of  the  divorce;  and  that  the 
homestead  law  was  intended  for  the  bene- 
fit of  the  family, — ^the  children  as  well  as 
the  wife, — and  he  was  entitled  to  the  same. 
Byers  v.  Byers,  21  Iowa,  268. 

So,  where  the  children  were  not  disposed 
of  in  a  decree  of  divorce,  and  they  resided 
temporarily  with  their  mother,  it  was  held 
that  the  land  allotted  to  the  husband  in  a 
partition  of  the  homestead  on  which  he  re- 
sided was  exempt.  Zapp  v.  Strohmeyer,  76 
Tex.  638,  13  S.  W.  9.  The  court  said:  "The 
head  of  a  family,  or  tbe  two  heads  of  fam- 
ilies that  there  may  be  after  the  divorce, 
are  entitled  to  hold  their  homesteads 
against  forced  sale,  without  regard  to  the 
causes  of  divorce." 

So  where  there  is  no  one  depending  there 
is  held  to  be  no  homestead. 

A  divorced  wife  without  children,  residing 
on  the  property  until  her  subsequent  mar- 
riage, was  held  not  to  be  the  head  of  the 
family,  or  a  member  of  the  family.  Clem- 
ans  V.  Penfield,  111  Iowa,  511.  82  N.  W.  947. 
In  this  case  the  court  said  that  Iowa  Ck>de 
1873,  I  1989,  changes  the  statute,  and  pro- 
vides,  in  regard  to  homesteads,  that  such 
right  shall  continue  to  the  party  to  whom  it 
was  adjudged  in  the  decree  of  divorce  during 
occupancy;  but  this  statute  was  passed  aft- 
er a  lien  was  acquired  against  the  property. 
The  court  said:  "There  being  no  children, 
there  wis  no  family.  The  property  lost  its 
homestead  character  at  the  time  of  the  di- 
vorce, because  of  the  dissolution  of  the  fam- 
ily, and  because  it  was  not  thereafter  occu- 
pied as  such  until  Mrs.  Penfield's  remar- 
riage." 

A  divorced  husband  resisting  the  collec- 
tion of  alimony  of  his  wife  cannot  claim 
to  be  the  head  of  a  family  where  bis  adult 
daugbter  resides  with  him,  but  i«  nble  to 
support  herself.  Hyde  v.  Hyde,  60  Neb.  502, 
83  N.  W.  673.  This  is  under  Neb.  Comp. 
Stat.  chap.  36,  providing  that  the  head  of  a 
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family  includes  "every  person  who  (lad  re- 
sided on  the  premises  with  him  or  her  and 
under  his  care  and  maintenance,  either  (1) 
his  minor  children,  .  .  .  or  (5)  any  other  of 
the  relatives  mentioned  In  this  section  who 
have  attained  the  age  of  majority  and  are 
unable  to  take  care  of  and  support  them- 
selves." In  regard  to  the  proposition  that 
the  debtor  acquired  a  homestead  befcMre  be- 
ing divorced  from  his  wife,  it  was  held  that 
this  was  not  raised  by  the  pleadings  or 
record. 

And  where  a  divorced  husband  was  living 
alone,  and  one  child  was  decreed  to  the 
custody  of  the  wife,  and  his  other  children, 
by  a  former  wife,  and  which  were  minors, 
lived  away  from  him,  earning  their  own 
wages  and  supporting  themselves,  it  was 
held  that  the  debtor  had  ceased  to  be  the 
head  of  the  family  under  the  Ohio  statutes, 
providing  exemption  for  the  head  of  a  fam- 
ily. Cooper  V.  Cooper,  24  Ohio  St.  488. 
This  case  arose  under  a  decree  for  alimony, 
but  the  court  does  not  discuss  that  question. 

In  some  cases  it  is  held  that  a  divorce 
severs  the  family  relation,  and  that  neither 
member  is  entitled  to  rights  in  the  land  of 
the  other.  It  is  held  that  the  husband  can- 
not claim  the  benefit  of  the  exemption  law 
as  against  the  decree  of  the  wife  for  main- 
tenance. 

A  decree  of  divorce  was  granted,  and  the 
wife  was  given  the  control  of  the  children, 
and  they  removed  from  the  premises.  It 
was  held  that  they  were  no  longer  members 
of  the  husband's  family,  and  that  he  could 
convey  his  rights  in  the  homestead.  Heaton 
V.  Sawyer,  60  Vt.  496,  15  Atl.  166. 

And  a  divorce,  where  the  man  and  wife 
had  no  children,  was  held  to  destroy  the  fam- 
ily, the  existence  of  which  gave  the  right  of 
exemption,  and  hence  destroyed  the  right  of 
homestead  as  to  that  family.  Bahn  v. 
Starcke,  89  Tex.  207,  59  Am.  St.  Rep.  40, 
34  S.  W.  103.  In  this  case  the  decree  of 
divorce  set  apart  to  the  wife  the  land  in  con- 
troversy, but  it  was  held  to  be  subject  to 
her  debts.  The  court  said:  "Her  interest  as 
a  wife  in  the  homestead,  if  such  it  may  be 
called,  was  destroyed  when  she  ceased  to  be 
a  wife,  by  a  decree  of  divorce,  and  not  by 
her  husband's  death.  The  title  she  acquired 
by  the  decree  was  an  original  title,  and  did 
not  come  to  her  as  a  homestead.  At  the 
very  point  of  time  at  which  she  acquired 
it  she  became  a  single  woman,  and  was  no 
longer  a  constituent  of  a  family." 

In  Shoemake  v.  Chalfant,  47  Cal.  432, 
where  the  homestead  had  been  divided  by  a 
decree  of  divorce,  it  was  held  that  the  fam- 
ily for  whose  benefit  the  provisions  of  the 
homestead  act  were  mainly  designed  was 
severed  by  the  decree,  and  neither  the  hus- 
band nor  the  wife  was  entitled  to  reside  on 
that  portion  of  the  homestead  which  was 
allotted  to  the  other.  The  court  said;  "All 
the  principal  qualities  of  the  homestead  es- 
tate, except  that  of  exemption  from  liability 
for  debts,  etc.,  having  been  destroyed  by  the 
decree,  the  latter,  in  our  opinion,  was  also 
destroyed.    The  decree  was  as  effectual  in 
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its  resjilts  as  would  have  been  a  declaration 
of  abandonment." 

And  where  the  wife  was  divoroed^  and  the 
husband  married  again,  it  was  held  that  the 
divorced  wife  nad  no  homestead  right. 
Stahl  ▼.  Stahl,  114  lU.  375,  2  N.  E.  160. 
The  court  said:  ''Our  law  does  not  admit 
the  idea  of  a  man  having  two  wives  at  the 
same  time.  The  surviving  wife  of  a  dece- 
dent is  the  one  who  was  his  wife  at  the  time 
of  his  death.  Mary  Stahl  was  such  one  here, 
occupying  the  premises  at  that  time  with 
Christian  Stahl;  and  she  is  the  person  for 
whose  benefit  the  statute  says  the  home- 
stead estate  shall  continue  so  long  as  she 
continues  to  occupy  the  homestead." 

In  Spengler  v.  Kaufman,  46  Mo.  App.  644, 
it  was  held  that  a  debtor  could  not  claim 
exemption  as  the  head  of  a  family  support- 
ing his  mother  and  sister,  as  against  a  judg- 
ment in  favor  of  his  wife  for  maintenance. 
This  was  under  Mo.  Rev.  Stat.  1889,  §  2220, 
exempting  wages  from  eamishment,  pro- 
vided the  employee  was  the  head  of  a  fam- 
ily and  resident  of  this  state.  It  was  held 
that  the  relation  of  husband  and  wife,  or 
father  and  child,  need  not  exist  to  consti- 
tute a  family,  or  to  constitute  the  managing 
and  responsible  person  the  head  of  a  fam- 
ily; but  that  the  obligation  to  support  a 
wife  was  paramount  to  the  obligation  to 
support  a  mother  and  sister. 

In  some  cases  the  exemption  is  based  on 
the  j^round  of  occupancy,  or  on  construction 
of  similar  statutes. 

Thus,  a  husband  acquiring  his  homestead 
as  a  householder  with  a  family  was  held  not 
to  lose  the  same  by  his  wife  obtaining  a  de- 
cree of  divorce  and  the  custody  of  their 
child,  and  removing  from  the  premises 
while  he  continued  to  occupy  it.  i>oyle  v. 
Cobum,  6  Allen,  71. 

A  divorced  husband  living  upon  land  used 
by  him  as  a  homestead  at  the  time  of  the 
divorce,  and  set  apart  to  him  in  the  division 
of  the  property  between  himself  and  wife 
on  the  dissolution  of  the  marriage,  was  held 
entitled  to  an  exemption  as  the  head  of  a 
family,  although  the  minor  children  did  not 
reside  with  him,  no  matter  whose  fault  oc- 
casioned the  divorce.  Hall  v.  Fields,  81  Tex. 
653,  17  S.  W.  82. 

In  Kirkwood  v.  Domnau,  80  Tex.  645,  26 
Am.  St.  Rep.  770,  16  S.  W.  428,  the  husband 
and  wife  resided  upon  a  homestead  which 
was  community  nroperty,  and  there  was  a 
decree  of  divorce  which  did  not  dispose  of 
the  property;  but  the  wife  remained  on  the 
homestead  with  the  minor  children.  The 
husband  sold  his  interest,  and  it  was  held 
that  the  purchaser  could  recover  the  half 
interest  held  by  the  husband;  but  the  wife's 
interest,  it  being  a  homestead  and  she  being 
the  head  of  a  family,  could  not  be  sold. 

And  where  the  wife  was  divorced,  and  was 
awarded  the  custody  of  the  minor  child,  it 
was  held  that  the  husband  was  still  enti- 
tled to  his  homestead,  under  Iowa  Rev.  § 
2278,  providing  that  a  widow  or  widower, 
though  without  children,  shall  be  deemed  to 
be  the  head  of  a  family  while  continuing  to 
occupy  the  house  used  as  such  at  the  time 
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of  the  death  of  the  husband  or  wife,  and  & 
2295.  Woods  v.  Davis,  34  Iowa,  264.  The 
court  said:  ''There  seems  to  us  greater  rea- 
son why  the  defendant  should  be  allowed  to 
hold  this  property  exempt  from  the  debt 
sued  on  than  if  he  had  been  left  a  widower 
without  issue  and  continued  to  occupy  it." 

Where  a  divorce  was  set  aside,  it  was  held 
that  the  relation  of  hust>and  and  wile  exist- 
ed between  the  parties,  and  that  the  hus- 
band was  the  head  of  the  family,  and  his 
property  acquired  before  the  debt  was  con- 
tracted was  exempt.  Whitcomb  v.  W^hit- 
comb,  52  Iowa,  715,  2  N.  W.  1000. 

See  Cross  v.  Benson,  68  Kan.  495«  64  luSL 
A.  560^  75  Pac  558,  subd.  IL  f. 

V.  Summary. 

The  fundamental  principle  underlying  a 
majority  of  the  cases,  in  the  absence  of  a 
specific  statute,  is  that  the  debtor  must 
have  someone  dependent  upon  him,  whom  he 
is  under  a  legal  or  moral  obligation  to  sup- 
port, in  order  that  he  may  be  held  to  con- 
stitute the  head  of  a  family.  A  married 
man  having  a  wife  residing  with  him  consti- 
tutes a  family  under  the  exemption  laws. 
Ihere  is  some  conflict  of  authority  as  to 
the  wife  being  the  head  of  the  family  and 
asserting  her  right  to  a  homestead.  It  seems 
that  the  weight  of  authority  is  that  where 
she  is  the  chief  support  of  the  family,  and 
the  infant  children  are  dependent  upon  ner,. 
she  will  be  regarded  as  the  head  of  the  fam- 
ily. So,  where  she  has  been  deserted,  and 
is  supporting  minor  children,  she  is  gener- 
ally held  to  be  the  head  of  the  family.  But^ 
where  the  husband  has  had  the  homestead 
assigned  to  him,  she  is  not  entitled  to 
another  homestead.  A  widower  having  per- 
sons dependent  upon  him,  whom  he  is  under 
a  moral  or  legal  obligation  to  support,  i» 
held  to  be  the  head  of  a  family,  and  entitled 
to  the  exemption,  in  some  cases  a  husband 
acquiring  a  homestead  as  the  head  of  a  fam- 
ilv  is  held  not  to  lose  the  same  by  the  loss 
of  all  the  members  of  his  family.  Under 
the  weight  of  authority,  a  widow  having 
someone  who  is  dependent  upon  her,  and 
whom  she  is  under  a  moral  or  legal  obliga- 
tion to  support,  is  treated  as  the  head  of  a 
family,  as  m  Sheehy  v.  Soott.  A  grand- 
father or  grandmother  having  a  grandchild 
dependent  upon  him  or  her  for  support  is 
held  to  be  the  head  of  a  family.  A  single 
person  is  held  to  be  the  head  of  a  family, 
where  he  is  supporting  others  who  reside 
with  him,  and  who  depend  on  him,  and 
whom  he  is  legally  or  morally  bound  to  sup- 
port. Where  a  widower  claims  homestead 
rights  in  the  property,  by  reason  of  the 
statutes  relating  to  descent  and  distribution 
and  survivorship,  he  is  held  in  some  cases 
still  to  retain  tne  title  of  head  of  the  fam- 
ily, without  having  others  dependent  upon 
him  for  support.  So,  it  is  held  that  a  widow 
acquires  the  same  riirhts;  but  her  rights 
largely  depend  upon  the  statute  giving  a 
homestead  to  a  widow  having  someone  de- 
pendent upon  her,  as  in  Georgia.  In  other 
cases  the  nomestead  is  given  to  the  widow 
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and  children,  or  to  the  widow  and  minor 
diildren.  The  abandonment  of  a  husband 
by  a  wife  is  held  not  to  deprive  her  of  her 
right  to  the  homest^id  as  a  family  at  his 
dearth.  The  contrary  is  held  in  Texas.  In 
some  states  orphan  children  constitute  a 
family.  Where  a  divorce  has  been  granted, 
and  the  homestead  rights  have  not  been  ad- 
judicated in  the  divorce  decree,  the  party 
in  possession,  having  the  charge  of  minor 
children,  is  sometimes  held  to  have  a  family, 
and  entitled  to  the  homestead  rights. 

LT. 


ulikois  supreme  court, 
.alton  light  &  traction  company, 

Appt., 

V. 

FRANK  OLLER,  by  Next  Friend. 
(217  ni.  15,  75  N.  E.  419.) 

Street  car-H>vercrowding— ^eed. 

1.  A  street  car  company  which  has  so 
overcrowded  a  car  that  passengers  are  com- 
pelled to  stand  upon  the  steps  and  platform 
IS  bound  to  regulate  the  speed  of  the  car 
so  as  not  to  endanger  persons  so  situated. 
Instruction^ignoring  issue. 

2.  An  instruction  which  ignores  an  is- 
sue which  there  is  evidence  to  support  is 
properly  denied. 

Entering  overcrowded  car  — -  negligence  — - 
jury. 

3.  Whether  or  not  a  person  is  negli- 
gent in  entering  an  overcrowded  car  to  be- 
come a  passenger  at  the  direction  of  the 
conductor  is  a  question  for  the  jury. 

(October  24,  1905.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Court.  Fourth  District, 
affirming  a  judgment  of  the  Circuit  Court 
for  Madison  County  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  by 
defendant's  n^ligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Levi  Davis  for  appellant. 

Mr.  David  E.  Keefe,  for  appellee: 

It  is  not  negligence  per  se  for  a  passenger 
to  ride  on  the  platform  of  a  street  car. 

Pray  v.  Omaha  Street  R.  Go.  44  Neb.  167, 
48  Am.  St.  Rep.  717,  62  N.  W.  447;  North 
Chicago  Street  R.  Co.  v.  Polkey,  203  111.  225, 
67  N.  E.  793;  Ziromer  v.  Fox  River  Valley 
Electric  R.  Co.  118  Wis.  614«  95  N.  W.  957; 
Nell  is  Street  Railroad  Acci.  Law,  p.  124; 
North  Chicago  Street  R.  Co.  v.  Williams,  140 
111.  275,  29  N.  B.  672. 

A  tiansportation  company  should  not  al- 
low its  conveyances  to  be  so  overcrowded  as 
to  endanger  the  safety  of  the  passengers  on 
said  conveyances. 

Chicago  &  A.  R.  Co.  v.  Dumpser,  60  HI. 
App.  93,  Affirmed  in  161  111.  190,  43  N.  E. 
698;  Pray  v.  Omaha  Street  R.  Co.  supra; 
Graham  v.  Manhattan  R.  Ck).  149  N.  Y.  336, 
43  N.  E.  917;  Chicago  City  R.  Co.  v.  Morse, 
197  HI.  327,  64  N.  E.  304. 

A  carrier  of  passengers  is  bound  to  exer- 
cise greater  care  when  a  passenger  is  forced 
to  ride  upon  the  steps  or  platform  because 
he  cannot  find  a  seat  in  the  car. 

North  Chicago  Street  R.  Co.  v.  Polkey, 
supra;  Nellis,  Street  Railroad  Aoci.  Law, 
p.  124. 


Case  Note.— It  is  not  negligence,  as  mat* 
ter  of  law,  for  a  street  railway  company  to 
permit  its  cars  to  become  overcrowded,  the 
question  of  negligence  in  such  case  being  gen- 
erally left  to  the  jury.  Clark,  Street  Rail- 
way Acci.  Law,  2d  ed.  f  49 ;  Nellis,  Street 
Railroad  Acci.  Law,  §  24;  Jacobs  v.  West 
End  Street  R.  Co.  178  Mass.  116,  59  N. 
£.  639;  Burns  v.  Boston  Elev.  R.  Co.  183 
Mass.  96,  66  N.  E.  418;  Lehr  v.  Steinway 
&  H.  P.  R,  Co.  118  N.  Y.  556,  23  N.  E. 
889;  Graham  v.  Manhattan  R.  Co.  149  N.  Y. 
336,  43  N.  £.  917;  Mt.  Adams  &  £.  P. 
Inclined  R.  Co.  v.  Reul,  4  Ohio  C.  C.  362; 
Anderson  v.  City  k  Suburban  R.  Co.  42 
Or.  505,  71  Pac.  669;  Sandford  v.  Heston- 
viUe,  M.  &  F.  Pass.  R.  Co.  136  Pa.  84,  20 
Atl.  79b;  Halverson  v.  Seattle  Electric  Co. 
36  Wash.  600,  77   Pac.  1058. 

But  to  undertake  to  carry  on  a  street  car 
a  number  of  persons  greatly  in  excess  of  the 
car's  rapacity,  so  that  passengers  are  com- 
pelled to  stand  on  the  platform  and  steps 
of  the  car,  is  evidence  of  negligence.  Pray 
V.  Omaha  Street  R.  Co.  44  Neb.  167,  48 
Am.  St  Rep.  717,  62  N.  W.  447;  East 
Omaha  Street  R.  Co.  y.  Godola,  50  Neb. 
906,  70  N.  W.  491. 
4L.RA.(N.S.) 


And  it  has  been  held  thnt  a  street  rnil- 
way  company  which  undertakes  to  carry 
passengers  vastly  in  excess  of  the  seating 
and  standing  capacity  of  its  cars,  and  per- 
mits passengers  to  ride  on  the  platforms, 
stopping  its  cars,  when  in  such  a  crowded 
condition,  that  other  persons  may  get  on, 
is  guilty  of  negligence  which  renders  it 
liable  for  an  injury  to  a  passenger  who 
boarded  the  car  after  it  became  crowded, 
and  was  pushed  off  the  platform.  Reem  v. 
St.  Paul  City  R.  Co.  77  Minn.  503,  80  N. 
W.  638,  778. 

So  it  has  been  held  to  be  gross  negligence 
for  a  street  railway  company  to  overcrowd 
and  load  down  its  cars  with  passengers 
beyond  any  reasonable  and  proper  limit,  so 
that  it  is  unable  to  control  ..id  stop  them 
readily  as  they  approach  an  intersecting 
street,  in  case  it  may  be  necessary  to  do  so 
to  avert  a  collision  or  prevent  an  accident. 
Richmond  R.  &  Electric  Co.  v,  Garthright, 
92  Va.  627,  32  L.R.A.  220,  53  Am.  St. 
Rep.  839,  24  S.  E.  267. 

And  a  street  railway  company  which  over- 
crowds its  cars,  and  permits  people  to  ride 
on  the  platforms  or  steps,  must  exercise  a 
high  degree  of  care  for  their  safety,  and  is 
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Bogga,  J.,  delivered  the  opinion  of  the 
court: 

The  appellee,  a  boy  of  about  the  age  of 
fiixteen  years,  was  awarded  judgment  in  the 
sum  of  $6,600  against  the  appellant  com- 
pany for  damages  occasioned  by  personal  in- 
juries through  the  alleged  negligence  of  the 
appellant  company,  and  the  judgment  was 
affirmed  by  the  appellate  court  for  the 
fourth  district.  This  appeal  seeks  the  re- 
versal of  the  judgment  of  affirmance. 


The  declaration  contained  two  counts,  and 
we  think  the  testimony  so  far  tended  to 
prove  the  allegations  of  each  of  them  that 
the  court  did  not  err  in  refusing  to  grant 
the  motion  entered  by  the  appellant  com- 
pany for  a  peremptory  verdict  in  its  favor. 

The  appellant  company  is  a  common  car- 
rier of  passengers  for  hire,  and  on  Septem- 
ber 7,  1903,  was  operating  cars  on  its  line 
for  the  transportation  of  passengers  from 
Rock  Springs  park  to  the  city  of  Alton.     It 


bound  to  take  such  additional  precautions 
as  may  be  necessary  to  protect  its  passen- 
gers from  the  results  of  such  overcrowding. 
Geddes  v.  Metropolitan  R.  Co.  103  Mass. 
391;  Hansen  v.  North  Jersey  Street  R.  Co. 
64  N.  J.  L.  686,  46  Atl.  718;  Kinkade  v. 
Atlantic  Ave.  R.  Co.  9  Misc.  273,  29  N.  Y. 
Supp.  747;  Lucas  v.  Metropolitan  Street 
R.  Co.  56  App.  Div.  406,  67  N.  Y.  Supp. 
833;  Merwin  v.  Manhattan  R.  Co.  48  Hun, 
608,  1  N.  \.  Supp.  267,  Affirmed  in  113  N. 
Y.  669,  21  N.  E.  415 ;  Cattano  v.  Metropoli- 
tan Street  R.  Co.  173  N.  Y.  565,  66  N.  E. 
563;  Anderson  v.  City  &  Suburban  R.  Co. 
supra:  McCaw  v.  Union  Traction  Co.  205 
Pa.  271,  64  Atl.  893;  Reber  v.  Pittsburg 
&  B.  Traction  Co.  179  Pa.  339,  67  Am.  St. 
Rep.  699,  36  Atl.  245;  Sandford  v.  Heston- 
ville,  M.  &  F.  Pass.  R.  Co.  supra;  Bumbear 
V.  United  Traction  Co.  198  Pa.  198,  47  Atl. 
961;  Halverson  v.  Seattle  Electric  Co.  36 
Wash.  600,  77  Pac.  1058. 

So,  a  company  greatly  overcrowding  its 
cars  is  held  to  be  guilty  of  gross  negligence 
in  running  a  crowded  car  so  near  the  inter- 
section of  a  switch  with  the  main  track 
that  it  cannot  pass  a  car  on  the  main  track 
without  injury  to  passengers  riding  on  the 
footboards.  Topeka  City  R.  Co.  v.  Higgs, 
38  Kan.  375,  5  Am.  St.  Rep.  754,  16  Pac. 
667. 

And  a  street  railway  company  is  liable 
for  injury  to  a  passenger  wno,  because  of 
the  crowded  condition  of  the  car,  was  obliged 
to  stand  upon  the  running  board,  and  was 
struck  by  a  van  standing  in  a  street,  where 
the  motorman  had  signaled  the  van  to  leave 
the  track,  which  it  did,  stopping  in  such 
a  situation  as  to  bring  its  rear  end  within 
about  2  feet  of  the  track,  since  he  was 
chargeable  with  notice  that  the  distance 
between  the  car  and  the  van  was  insuffi- 
cient for  persons  standing  upon  the  run- 
ning board  to  escape  contact  with  the  van. 
unless,  observing  the  same,  they  bent  their 
bodies  inward  toward  the  car.  Henderson 
V.  Nassau  Electric  R.  Co.  46  App.  Div.  280, 
01   N.  Y.   Supp.   690. 

And  the  liability  of  a  street  railway  com- 
|mny  is  generally  sustained  where  it  car- 
ries a  crowded  car,  with  people  riding  on 
the  platforms  or  steps,  around  a  curve  at 
a  high  rate  of  speed,  and,  owing  to  the 
ja*eat  speed  or  the  jerking  of  the  car,  a 
passenger  is  thrown  off  and  injured.  Hesse 
V.  Meriden,  S.  &  C.  Tramwav  Co.  75  Conn. 
571,  54  Atl.  299;  Brusch  v.*  St.  Paul  City 
R.  Co.  52  Minn.  51?,  55  N.  W.  57;  East 
Omaha  Street  R.  Co.  v.  Godola,  50  Neb. 
4L.R.A.(N.S.) 


906,  70  N.  W.  491;  McGrath  v.  Brooklyn, 
Q.  C.  A  S.  R.  Co.  87  Hun,  310,  34  N.  Y. 
Supp.  365;  Lucas  v.  Metropolitan  Street 
R.  Co.  56  App.  Div.  405,  67  N.  Y.  Supp, 
833;  Reber  v.  Pittsburg  &  B.  Traction  Co. 
supra;  Halverson  v.  Seattle  Electric  Co. 
supra;  Zimmer  v.  Fox  River  Valley  Electric 
R.  Co.  118  Wis.  614,  95  N.  W.  957. 

But  it  has  been  held  that  the  company 
owes  no  duty  to  a  passenger  riding,  with 
its  permission,  upon  the  step  of  a  crowded 
car,  to  reduce  the  speed  of  the  car  from  its 
usual  and  presumably  lawful  rate,  so  that 
it  may  lose  its  natural  oscillation,  and  that 
the  company  is  not  liable  for  an  injury  to 
him  by  oeing  thrown  from  the  step  by  the 
jolting  of  the  car  when  running  at  its  usual 
rate  of  speed,  the  jolting  not  being  due  to 
any  unusual  condition  of  the  car,  rails, 
roadbed,  or  management,  but  being  only 
such  as  is  natural  to  a  car  traveling  at 
that  rate  of  speed.  Moskowitz  v.  Brook- 
lyn  HeighU  R.  Co.  89  App.  Div.  426,  85 
N.  Y.  Supp.  960. 

And  a  street  railway  company  was  held 
not  liable  for  injury  to  a  boy  who,  while 
standing  upon  the  platform  of  a  crowded 
car,  with  his  foot  upon  a  step,  and  leaning 
against  the  dasher,  was  pushed  from  the 
car,  underneath  the  wheels,  by  passengers 
rushing  from  the  car  at  a  transfer  station, 
unless  the  conduct  of  the  passengers  was 
unusual  and  disorderly,  and  could  have  been 
prevented  by  the  person^  In  charge  of  the 
car,  which  was  a  question  for  the  jury. 
Kandall  v.  Frankford,  S.  &  P.  City  Pass. 
R.   Co.    139  Pa.  464,  22  Atl.  639. 

The  measure  of  care  exacted  from  elevated 
street  railway  companies  to  prctect  passen- 
gers from  the  dangers  of  overcrowding 
seems  to  be  somewhat  greater  than  that 
exacted  from  the  owners  of  surface  roads; 
a  discrimination  being  made  on  the  ground 
that  an  elevated  road  is  built  on  private 
property,  to  which  the  company  controls 
access,  and  where  a  crowd  cannot  congre- 
gate in  dangerous  numbers  without  paying 
fare  in  advance,  and  that  the  company  has 
po^'er  to  limit  the  number  of  people  who 
shall  be  permitted  to  be  upon  the  stetion 
at  one  time.  Viemeister  v.  Brooklyn 
Heights  R.  Uo.  91  App.  Div.  510,  87  N. 
Y.  Supp.  162;  Dawson  v.  New  York  k 
Brooklyn  Bridge,  31  App.  Div.  537,  62  N. 
Y.   Supp.    133. 

The  question  of  a  passenger's  contribu- 
tory negligence  in  riding  on  a  crowded  car 
or  in  failing  to  teke  precautions  for  his 
safety  when  so  riding  is  not  considered  here. 
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was  Labor  Day,  and  the  labor  organizations 
had  a  picnic  at  the  park.  The  appellee  was 
in  attendance,  and  about  0:30  o'clock  P.  M. 
became  a  passenger  on  one  of  appellant's 
ears  to  be  transported  to  his  home  in  the 
city  of  Alton.  The  evidence  tended  to  show 
the  following  state  of  facts:  The  seats  were 
all  occupied  when  appellee  entered  the  car. 
That  the  car  was  kept  standing  at  the  park 
entrance  for  some  five  minutes  or  more,  and 
that  the  conductor  kept  calling  out: 
"Crowd  on!  This  is  the  last  car  for  the 
city."  That,  when  the  car  left  the  park, 
the  seats  were  all  occupied,  and  the  aisles 
and  platforms  were  crowded.  That  the 
appellee  was. crowded  out  onto  the  steps  of 
the  front  platform.  That  two  boys  were 
seated  on  the  step  on  which  the  appellee 
was  also  standing.  That  he  paid  his  fare 
and  was  entitled  to  and  asked  for  a  trans- 
fer to  another  line.  The  evidence  tended  to 
show  that  while  on  the  trip  to  the  city,  and 
while  the  car  was  going  up  a  grade,  the 
motoneer  turned  on  all  ^e  electrical  power 
that  the  motor  would  permit,  and  that, 
while  the  car  was  in  rapid  motion,  the  con- 
ductor crowded  out  onto  the  front  platform 
and  cried  out,  "Transfers!"  That  appellee, 
who  had  been  holding  onto  the  handle  of  the 
car,  released  one  hand  to  take  a  transfer 
ticket  from  the  conductor.  That  at  this 
moment  the  car  gave  a  lurch  and  threw 
other  passengers,  who  also  stood  on  the  plat- 
first  count)  and  knocked  him  from  the  car, 
or  the  lurching  and  rapid  motion  of  the 
form,  against  the  appellee  (as  charged  in  the 
ear  threw  him  therefrom  (as  charged  in  the 
second  count),  and  that  he  fell  with  his  left 
foot  under  the  car,  across  the  rail,  and  the 
wheel  of  the  car  passed  over  his  left  foot, 
rendering  amputation  necessary,  and  his  left 
leg  was  amputated  a  few  Inches  below  the 
knee. 

The  servants  of  the  appellant  company  in- 
vited passengers  to  occupy  the  car  beyond 
its  capacity,  and  knowingly  permitted,  if 
they  did  not  induce,  passengers  to  stand  on 
the  platforms  and  steps  of  the  car.  In  such 
case  the  carrier  assumes  the  duty  of  exer- 
cising, for  the  protection  and  safety  of  the 
passen^rs,  that  d^ree  of  care  that  is  de- 
manded by  the  circumstances.  North  Chi- 
cago Street  R.  Co.  v.  Polkey,  203  111.  225. 
67  N.  E.  793.  The  obligation  of  a  common 
earner,  which  rested  on  the  appellant  com- 
pany, was  to  do  all  that  human  care,  vigi- 
lance, and  foresight  could  reasonably  do. 
consistent  with  the  mode  of  conveyance  and 
the  practical  operation  of  the  road,  to  con- 
vey appellee  and  the  other  passengers  in 
safety  to  his  and  their  destination.  Slight 
care  and  foresight  only  was  necessary  to 
arouse  apprehension  that  the  passengers  on 
the  platform  and  steps  of  the  car  would 
4LJl.A.(N.S.) 


be  endangered  by  any  excessive  speed«  and 
that  speed  even  more  moderate  than  the 
usual  rate  of  speed  was  the  more  prudent 
and  safe  course  for  the  safety  of  such  pas- 
sengers. It  was  the  duty  of  the  appellant 
company  to  regulate  the  speed  of  its  car  in 
view  of  the  fact  that  it  had  encouraged  its 
patrons  to  overcrowd  the  aisles,  platforms, 
and  steps.  The  high  degree  oi  care  which 
the  law  enjoined  upon  it  for  the  safety  of 
its  passengers  should  have  been  the  para- 
mount consideration.  The  practical  opera- 
tion of  the  car  did  not  require  that  a  rapid 
rate  of  speed  should  be  employed.  Whether 
it  was  negligence  on  the  part  of  the  appel- 
lee, as  a  passenger,  to  stand  on  the  steps 
or  platform  of  the  car,  was  a  question  of 
fact,  for  the  decision  of  the  jury  (North 
Chicago  Street  R.  Co.  v.  Polkey,  si«pra), 
and  not  of  law,  to  be  determined  by  the 
court.  The  cause  was  properly  submitted 
to  the  jury. 

It  is  complained  that  the  court  gave  in- 
structions Nob.  3a  and  4.  These  instruc- 
tions are  as  follows:  "(3a)  The  court  in- 
structs the  jury  that  the  acts  of  negligence 
charged  against. the  defendant  in  plaintiff's 
declaration  are  negligence  in  permitting  its 
cars,  on  which  the  plaintiff  rode,  to  be  over- 
crowded, and  negligence  in  running  its  car 
on  which  the  plaintiff  rode,  at  an  excessive 
rate  of  speed.  (4)  The  court  instructs  the 
jury  that  if  you  believe,  from  the  preponder- 
ance of  the  evidence  in  this  case,  that  the 
plaintiff,  Frank  Oiler,  on  the  7th  day  of 
September,  1903,  became  a  passenger  on  one 
of  defendant's  cars,  and  that,  while  he  was 
a  passenger  of  such  car,  he,  while  exercising 
due  care  for  his  own  safely,  was  injured  by 
the  negligence  of  the  defendant,  as  charged 
in  plaintiff's  declaration,  or  some  count 
thereof,  then  in  law  the  defendant  is  liable 
for  such  injury,  and  the  jury  should  so  find 
by  their  verdict."  Counsel  says  that  No.  4, 
standing  by  itself,  was  not  objectionable, 
but  that,  considered  In  connection  with  No. 
3a,  it  was  seriously  hurtful  to  the  appellant 
H>mpany.  Counsel  Insists  that  instruction 
3a  applies  to  both  counts  of  the  declaration, 
%nd  does  not  state  fully  the  essential  ele- 
.nents  of  the  negligence  charged  in  either 
rount;  that  the  jury  were  likely  to  under- 
stand from  instruction  4,  considered  in  con- 
nection with  instruction  3a,  that  proof  that 
che  car  was  overcrowded  merely  would  sus- 
tain the  issue  made  under  the  first  count. 
Both  counts  of  the  declaration  charged  that 
the  company  was  guilty  of  negligence  in 
causing  and  permitting  the  car  to  be  over- 
'^rowded.  The  first  count  charged  that  the 
motion  of  the  car  forced  the  other  passen- 
gers against  the  appellee,  and  thus  pushed 
»»im  from  the  car.  The  second  count  charged 
like  negligence  in  overcrowding  the  ear, 
26 
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and  that  the  motion  of  the  car,  the  speed 
being  rapid  and  dangerous,  threw  the  appel- 
lee from  the  car.  The  overcrowding  of  the 
car  and  the  motion  or  movement  of  the  car 
were  elements  of  negligence  in  both  counts, 
and  the  manner  in  which  the  motion  operat- 
ed to  throw  the  appellee  from  his  place  on 
the  steps  was  stated  differently  in  the  two 
comits.  The  first  count  was  based  upon  the 
theory  that  the  appellant  company  induced 
and  permitted  the  car,  the  platforms,  and 
the  steps  thereof  to  be  so  crowded  with  pas- 
Heogers  that  the  movement  or  motion  of  the 
car  at  an  ordinary  rate  of  speed  was  danger- 
ous to  passengers,  and  that  therefore  the 
appellant  company  failed  in  its  duty  to- 
wards its  passengers  by  attempting  to  run 
the  car,  so  overcrowded,  in  the  same  manner 
and  v(ith  the  same  speed  and  motion  as 
would  have  been  employed  had  it  contained 
no  more  passengers  than  it  was  intended 
to  accommodate  and  convey  in  safety.  The 
s^econd  count  charged  the  same  negligence 
as  to  the  overcrowding  of  the  car,  and  al- 
leged in  addition  that  the  company  negli- 
gently propelled  its  car  at  even  a  greater 
than  the  ordinary  rate  of  speed.  Instruc- 
tion No.  3a,  therefore,  though  not  carefully 
drawn,  did  not  misdirect  the  jury  as  to 
the  issues. 

Instruction  No.  8,  asked  by  the  appellant 
company  and  refused,  would  have  advised 
the  jury  that,  if  they  believed  from  the  evi- 
dence that  it  was  not  proved  that  a  crowd  of 
])ersons  on  a  car  pushed  and  forced  the  ap- 
pellee from  the  car,  they  should  returji  a 
verdict  of  not  guilty.  This  instruction,  if 
given,  would  have  ignored  and  denied  re- 
I'overy  if  the  appellee  was  thrown  from  the 
steps  of  the  car  by  the  rapid  and  excessive 
rate  of  speed  thereof,  as  charged  in  the  sec- 
ond count  of  the  declaration.  There  was. 
lis  we  have  seen,  evidence  tending  to  support 
the  negligence  charged  in  the  second  count, 
and  irstruction  No.  8  was  therefore  properly 
refused.  Other  instructions  given  for  the 
jippellant  advised  the  jury  that  they  should 
not  return  a  verdict  for  the  appellee  unless 
he  had  proved  his  case  by  a  preponderance 
of  the  evidence. 

The  eleventh  instruction  asked  by  the  ap- 
]>ellant  company  and  refused  sought  to  have 
the  court  direct  the  jury  that,  if  the  car  was 
crowded  at  the  time  the  appellee  entered 
the  same  to  become  a  passenger,  then  tlie 
appellee  could  not  recover.  It  may  .  be 
doubted  whether  there  was  proof  on  which 
to  base  this  instruction;  hut,  aside  from 
that,  in  view  of  the  fact  that  the  conductor 
invited  persons  to  become  passengers  after 
the  car  had  bet-ome  crowded,  the  court  couUl 
not  say  as  a  matter  of  law,  as  the  instruc- 
tion asked  him  to  do,  that  there  could  be  no 
recovery.  It  was  a  question  of  fact  wheth- 
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er  appellee  would,  under  such  circumstances, 
have  been  guilty  of  negligence  in  going 
upon   the   car. 

The  judgment  should  not  be  re\^rsed  be- 
cause the  court  refused  to  give  instruction 
No.  14  asked  by  the  appellant  company.  In- 
structions Nos.  5  and  6,  which  were  given 
in  the  same  behalf,  correctly  advised  the 
jury  as  to  the  matters  properly  intended  to 
be  given  by  instruction  No.  14.  In  ad- 
dition to  that,  instruction  No.  14,  if  given, 
would  have  advised  the  jury  (to  quote  tlen*- 
from)  "that  the  mere  fact  that  the  car  was 
overcrowded,  if  proven,  is  not  proof  of  regli 
gence  on  the  part  of  the  defendant,"  and 
it  was  so  framed,  as  to  authorize  a  verdict 
for  the  appellant  company  without  con- 
sideration of  the  allegation  of  negligence  in 
moving  the  car  at  a  rapid  and  dangerous 
rate  of  speed,  and  the  proof  in  support  of 
that  charge  of  negligence. 

The  record  is  free  from  error  reversible  in 
character,  and  the  judgment  of  the  Appel- 
late Court  is  affirmed. 


ILLINOIS   SUPREME   COURT. 

WALTER  W.   SPEARS,   Plff.  in  Err., 

V. 

PEOPLE  OF  THE  STATE  OP  ILLINOIS. 

(220  111.  72,  77  N.  E.  112.) 

Former  acquittal — embexslement    and    for- 
gery. 

1.  Acquittal  of  a  sales  agent  upon  a 
charge  of  embezzlement  and  larceny  in  re- 
taining funds  collected  from  customers  is 
no  bar  to  a  subsequent  prosecution  for  for- 
gery in  making  false  notes  of  the  customers, 
although  the  two  indictments  relate  to  the 
same  transaction. 

Abstract  instruction — error. 

2.  Refusal    of    a   general    and   abstract 
instruction   ix  not  reversible  error. 
Forgery — ^intent. 

3.  That  a  sales  agent  who,  after  col- 
lecting money  from  a  customer,  forged  his 
note  and  turned  it  in  to  enable  himself  to 
retain  the  money  for  his  own  accommoda- 

Case  Note.-  The  cAse  of  Sprars  v.  1*eo- 
PT.E  is  an  important  one  owing  to  the  lack 
of  authority  as  to  the  effect  of  an  acquittal 
of  the  charge  of  larceny  as  a  bar  to  a 
proseciition  for  forgery  growing  out  of  the 
same  transaction.  A  careful  search  has 
failed  to  reveal  anv  cases  directly  in  point. 
In  Huff  V.  Com.  19  Ky.  L.  Rep.  1064,  42 
S.  W.  fl07.,  a  ver>'  similar  question  was  con- 
sidered. In  that  C4i.'»e  the  court  held  that 
an  acquittal  under  an  indictment  charging 
the  offense  of  uttering  a  forged  check  with 
the  fraudulent  intent  of  procuring  goods, 
wares,  and  merchandise  from  the  transferee 
of  the  check,  is  a  bar  to  a  subsequent  prose- 
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tion,  safl&etentiy  allows  intent  to  defraud  to 
sustain  a  conviction  of  forgery,  although  he 
also  intended  to  taice  up  the  note  when  it 
fell  due. 

Attorney — aixnment — ^fine. 

4.  A  client  cannot  complain  of  preju- 
dice in  the  action  of  the  court  in  fining 
bis  counsel  hecause  of  his  failure  to  obey 
the  admonitions  of  the  court  as  to  the  use 
of  objectionable  argument  to  the  jury. 

(February  2i,  1906.) 

ERROR  to  the  Criminal  Court  for  Cook 
County  to  review  a  judgment  convict- 
ing defendant  of  forgery.     Affirmed. 

The  fact^  are  stated  in  the  opinion. 

Messrs.  Burres  &  McKinley  for  plaintiff 
in  error. 

Messrs.  Frank  Crowe  and  Albert  H. 
Meada,  with  Messrs.  W.  H.  Stead,  Attorney 
(ieneral,  and  John  J.  Healy,  for  defendant 
in  error: 

The  record  in  the  larceny  and  embezzle- 
ment case  was  properly  excluded  and  the 
jury  instructed  to  disregard  any  evidence 
thereof. 

4  Bl.  Com.  336;  United  States  v.  Randen- 
bush.  8  Pet.  288,  8  L.  ed.  948;  Bums  v. 
People,  1  Park.  Crim.  Rep.  182;  People  v. 
Saunders,  4  Park.  Crim.  Rep^  196;  Free- 
land  v.  People,  16  111.  382;  Gue<lel  v.  Peo- 
ple, 43  111.  226;  Hite  v.  State,  9  Yerg.  367; 
Campbell  v.  People,  109  111.  573,  50  Am. 
Rep.  621;  Bishop,  New  Crim.  Law,  §  1052; 
Durham  v.  People,  5  111.  172,  39  Am.  Dec. 
407. 

Magntder,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  indictment,  returned  at  the 
April  term  of  the  criminal  court  of  Cook 
county  by  the  grand  jury  of  that  county 
against  the  plaintiff  in  error  for  forgery. 
The  trial,  which  took  place  at  the  July 
term,  1905,  of  said  court,  resulted  in  a 
verdict  finding  the  plaintiff  in  error  guilty, 
as  eharged  in  the  indictment;  and  after 
motions  for  new  trial  and  in  arrest  of  judg- 
ment were  overruled,  judgment  was  rendered 


on  the  verdict  in  the  usual  form,  sentencing 
the  plaintiff  in  error  to  the  penitentiary  at 
Joliet  for  the  crime  of  forgery.  Motion  was 
entered  by  plaintiff  in  error  to  vacate  the 
sentence,  which  motion  was  continued  to  the 
September  term,  1906,  of  said  court,  and 
overruled.  Exceptions  were  taken  to  the 
judgment,  and  to  the  overruling  of  the  mo- 
tion to  vacate.  The  present  writ  of  error 
is  sued  out  for  the  purpose  of  reviewing 
said  judgment  of  the  criminal  court  of  Cook 
county. 

The  indictment  contained  two  counts. 
The  first  charged  that  plaintiff  in  error  on 
August  26,  1903,  in  Cook  county,  did 
feloniously,  fraudulently,  and  falsely  make, 
counterfeit,  and  forge  a  certain  promissory 
note  as  follows: 

Chicago,  III.,  Aug.  26,  1903. 
Four   months    after    date,    for   value   re- 
ceived, I  promise  to  pay  to  the  order  of  the 
National  Cash  Register  Co.,  Dayton,  Ohio, 
thirty  dollars  at  Chicago. 

Geo.  C.  Demuth. 

— with  intent  to  damage  and  defraud  the 
National  Cash  Register  Company,  a  corpora- 
tion organized  under  the  laws  of  the  state 
of  New  Jersey,  contrary  to  the  statute,  etc. 
The  second  count  charges  that  the  plaintiff 
in  error  feloniously  and  fraudulently  did' 
pass  the  said  false  and  forged  promissory- 
note  on  August  26,  1903,  in  Cook  county, 
then  and  there  knowing  the  same  to  be  false 
and  forged,  with  intent  to  damage  said  Na- 
tional Cash  Register  Company,  contrary  to 
the  statute,  etc. 

First.  The  first  and  main  ground  for  re- 
versal, urged  upon  our  attention  by  counsel 
for  plaintiff  in  error,  is  that  the  trial  court 
refused  to  allow  counsel  for  plaintiff  in 
error  to  introduce  the  record  of  a  former 
trial  of  the  plaintiff  in  error,  resulting  in 
his  acquittal  upon  the  charge  of  larceny  by 
embezzlement,  and  to  refer  to  the  same  in 
his  opening  statement  to  the  jury.  At  the 
close  of  the  case  the  jury  was  excluded  for 
the  purpose  of  a  hearing  by  the  court  of  a 
motion  by  counsel  for  plaintiff  in  error  to 


cution  under  an  indictment  based  upon  the 
name  facts  for  the  offense  of  obtaining 
goods,  wares,  and  merchandise  by  means  of 
fraudulent  pretenses.  This  conclusion  is 
based  on  the  ground  that  the  offense 
oharged  in  the  first  indictment  and  that 
charged  in  the  second  occurred  at  the  same 
time,  in  the  same  place,  and  in  the  same 
manner,  and  the  property  charged  as  hav- 
ing been  obtained  in  the  second  indictment 
i»  alleged  to  have  been  obtained  by  the 
identical  utterances  of  the  defendant  which 
were  the  basis  of  the  charge  in  the  first, 
and  therefore,  as  jeopardy  attached  in  the 
first  case,  and  the  guilt  or  innocence  of  the 
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defendant  could  have  been  declared  under 
indictment  in  that  ease,  the  plea  of  jeopardy 
and  former  acquittal  wan  a  complete  bar  to 
a  subnequent  prosecution.  This  conclusion 
is  in  harmony  with  the  general  test:  that 
is,  to  determine  whether  tljc  facts  alleged 
in  the  second  indictment  would,  if  given  in 
evidence,  have  warranted  a  conviction  on 
the  first;  and  if  this  is  so,  then  the  crimes 
may  properly  be  said  to  be  identical,  and 
acquittal  of  one  is  a  bar  to  the -prosecution 
of  the  other.  See  Clark.  Orim.'-W^'roe:  p.. 
396;  1  Bishop.  New  Crim.  Law,  .1051-;  2 
Russell,  Crimes,  §  41;  12  Cyc.  Law  dt  Proc. 
p.  280. 
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take  the  caae  from  the  juiy  upon  the  ground 
of  Buch  former  trial  and  acquittal.  The 
theory  upon  which  the  record  in  the  larceny 
and  embezzlement  case  was  sought  to  be  in- 
troduced in  the  case  at  bar  was  that  such 
evidence  would  have  supported  a  plea  of 
autrefois  acquit. 

According  to  the  statement  of  counsel  for 
the  plaintiff  in  error  in  support  of  said 
motion,  it  appears  that,  prior  to  November, 
1903,  the  plaintiff  in  error  for  some  time 
had  been  an  employee  of  the  National  Cash 
Register  Company,  and  in  December,  1903, 
was  indicted  for  larceny  and  embezzlement. 
Plaintiff  in  error  had  been  engaged  as  sales- 
man in  the  service  of  said  company  during 
the  years  1903  and  1904,  selling  for  the 
company  cash  registers  manufactured  by  it, 
he  being  the  company's  agent  and  salesman 
in  the  city  of  Chicago.  He  was  authorized 
not  only  to  make  sales,  but  to  collect  the 
cash  on  sales  made  by  him,  and  to  take 
promissory  notes  in  payment  of  registers 
sold.  On  or  about  August  26,  1903,  as  such 
agent,  he  sold  a  cash  register  to  said  George 
C.  Demuth,  and  received  cash  for  lAie  same 
for  the  full  amount  of  the  purchase  price, 
a  part  of  which  he  at  once  remitted  to  the 
company,  but  retained  the  remainder.  He 
made  several  promissory  notes,  including 
the  one  set  out  in  the  indictment,  which  pur- 
ported to  be  executed  by  said  Demuth,  pay- 
able to  the  National  Cash  Register  Com- 
pany, bearing  date  August  26,  1903,  and 
handed  them  to  the  cashier  of  said  company 
at  its  branch  office  in  Chicago,  instead  of 
turning  over  all  of  the  cash  received  on 
making  the  sale.  It  is  not  denied  by  plain- 
tiff in  error,  but  admitted  by  him  in  his 
testimony,  that  he  signed  the  name  of 
George  C.  Demuth  himself,  and  that  the 
notes  were  not  really  executed  by  Demuth. 
It  does  not  appear  from  the  evidence  that 
he  informed  the  company,  when  he  turned 
these  notes  in,  that  they  were  not  signed  by 
Demuth,  but  had  been  signed  by  himseljf, 
nor  does  it  appear  from  the  evidence  that 
the  company  at  that  time  knew  that  the 
notes  were  not  the  genuine  notes  of  Geof^e 
C.  Demuth.  It  is  claimed  by  the  plaintiff 
in  error  that  when  the  first  of  this  series  of 
notes  became  due  he  went  to  the  office  of 
the  company  and  paid  it,  the  amount  being 
$30.00.  This  claim,  however,  is  disputed  by 
the  state,  whose  statement  upon  this  sub- 
ject is  that  the  first  note  was  included  in  a 
statement  of  other  indebtedness  and  collec- 
tions made  by  plaintiff  in  error,  which 
amounted  to  $340,  and  for  which  he  turned 
in  a  customer's  check  of  $15,  and  his  own 
cheek  of  $325,  on  September  19,  1903,  which 
check  eame  back  from  the  b'^nk  unpaid,  and 
marked,  "Not  sufficient  fund»/'  as  he  had  at 
that  time  in  the  bank  only  $2.92;  so  that, 
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in  fact>  to  2b  claimed  by  the  state,  none  of 
the  notes  to  which  plaintiff  in  error  signed 
the  name  of  Demuth  were  ever  paid.  At  the 
first  trial  plaintiff  in  error  was  charged  with 
embezzling  and  stealing  the  sum  of  $200  of 
the  company,  which,  it  was  claimed,  he  had 
received  from  Demuth  on  the  sale  of  a  cash 
register,  and  it  is  now  said  that  he  was  then 
indicted,  tried,  and  acquitted  on  a  charge  of 
embezzlement  and  larceny,  growing  out  of 
the  same  transaction ;  and,  in  support  of  the 
defense  of  autrefois  acquit,  counsel  for 
plaintiff  in  error  offered  in  evidence  the  in- 
dictment, verdict,  and  judgment,  and  bill 
of  particulars,  as  introduced  on  the  former 
trial,  which  the  court  below  in  the  trial  of 
the  case  at  bar  declined  to  receive  in  evi- 
dence. 

The  first  trial  was  for  larceny  and  em- 
bezzlement, while  the  indictment  and  trial 
in  the  case  at  bar  were  for  the  crime  of 
forgery.  It  is  clear  that  the  acquittal  in 
the  former  indictment  and  trial  is  no  bar  to 
the  present  prosecution.  To  sustain  the 
plea  of  autrefois  acquit  the  offenses  must 
be  identical,  and  the  fact  that  an  instru- 
ment was  offered  in  evidence  in  a  former 
trial  will  not  prevent  a  prosecution  for  un- 
lawfully passing  it.  United  States  v. 
Randenbush,  8  Pet  288,  8  L.  ed.  048.  "Un- 
less the  first  indictment  was  such  as  the 
prisoner  might  have  been  convicted  upon 
by  proof  of  the  facts  contained  in  the  sec- 
ond indictment,  an  acquittal  on  the  first  in- 
dictment can  be  no  bar  to  the  second."  2 
Russell,  Crimes,  41 ;  1  Russell,  Crimes,  831 ; 
King  V.  Vandercomb,  2  Leach,  C.  L.  708; 
Burns  v.  People,  1  Park.  Crim.  Rep.  182. 
In  Com.  V.  Roby,  12  Pick.  496,  it  was  said 
by  Chief  Justice  Shaw:  "If  the  crimes 
charged  in  the  former  and  present  prosecu- 
tion are  so  distinct  that  evidence  of  the 
one  will  not  support  the  other,  it  is  incon- 
sistent with  reason,  as  it  is  repugnant  to 
the  rules  of  law,  to  say  that  the  offenses 
are  so  far  the  same  that  an  acquittal  of  the 
one  will  be  a  bar  to  the  prosecution  for  the 
other."  In  the  same  case  it  was  also  said 
by  the  same  distinguished  judge:  "In  con- 
sidering the  identity  of  the  offense,  it  must 
appear  by  the  plea  that  the  offense  chai^ged 
in  both  cases  was  the  same  in  law  and  in 
fact.  The  plea  will  be  vicious  if  the  offenses 
charged  in  the  two  indictments  be  perfectly 
distinct  in  point  of  law,  howe\'eT  nearly  they 
may  be  connected  in  fact."  People  t. 
Saunders,  4  Park.  Crim.  Rep.  196. 

The  same  views  above  announced  have 
been  held  and  adopted  by  this  court.  In 
Freeland  v.  People,  16  III.  380,  we  said 
(page  382) :  "Greenleaf  sUtes  the  rule  to 
be  that,  if  the  defendant,  upon  the  first  in- 
dictment, could  not  have  been  convicted  of 
the  offense  described  in  the  second,  then  an 
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aoquittal  or  eonvietion  npcm  the  former  is 
no  bar  to  the  latter.  3  Oreenl.  Ev.  |  36. 
And  this  we  hold  to  be  the  true  rule.  If 
the  defendant  ooald  not,  by  any  legal  pos- 
sibility, have  been  convicted,  upon  the  for- 
mer prosecution,  of  the  offense  charged  in 
the  second,  be  can  in  no  just  sense  be  said 
to  be  in  peril  of  a  second  conviction  on  the 
same  offense."  It  is  clear  that  on  the  for- 
mer trial,  which  was  an  indictment  for  lar- 
ceny and  embeszlement,  plaintiff  in  error 
conld  not  have  been  convicted  of  forgery; 
and  hence  a  plea  of  autrefois  acquit  could 
not  have  been  maintained  in  the  case  at 
bar. 

In  Gnedel  v.  People,  43  111.  226,  it  was 
held  that,  where  a  person  was  indicted  for 
a  murder,  committed  by  shooting  with 
powder  and  shot  from  a  gun,  and  was  ac- 
cjuitted,  and  was  afterward  indicted  for  the 
same  murder,  and  convicted,  and  in  the  sec- 
ond indictment  the  offense  was  alleged  to 
have  been  done  by  beating  upon  the  head 
with  a  gun,  the  two  indictments  stated 
different  offenses,  and  the  acquittal  on  the 
first  one  was  no  bar  to  tiie  second;  the 
prisoner  never  having  been  in  legal  jeop- 
ardy. 

In  Campbell  v.  People,  109  HI.  565,  60 
Am.  Rep.  621,  the  case  of  Freeland  v.  Peo- 
ple, supra,  was  referred  to,  and  the  doctrine 
therein  announced  was  approved  by  this 
court,  it  being  there  said  (page  572  of  100 
m.,  and  page  624  of  50  Am.  Rep.) :  "The 
rule  laid  down  by  Blackstone  as  to  pleas  of 
this  character  has  been  adopted  by  this 
eourt  in  Freeland  v.  People,  supra,  and  is, 
with  reference  to  former  acquittal  or  con- 
viction, it  'nrast  be  upon  a  prosecution  for 
the  same  identical  act  and  crime.'  All  the 
authorities  hold  that»  to  entitle  a  defend- 
ant to  the  benefit  of  this  plea,  it  is  neces- 
sary the  crimes  charged  in  the  first  and 
second  indictments  should  be  the  same;  and 
tiiat,  if  the  crimes  charged  in  the  first  and 
second  indictments  are  so  distinct  that  the 
evidence  of  the  one  will  not  support  the 
other,  a  eonvietion  or  acquittal  of  the  one 
will  not  bar  a  prosecution  of  the  other;  or, 
adopting  the  language  of  this  court  in  Free- 
land  V.  People,  the  rule  may  be  stated  to  be, 
that  to  make  the  plea  a  bar  proof  of  the 
facts  alleged  in  the  second  indictment  must 
be  sufficient  in  law  to  have  warranted  a  con- 
viction upon  the  first  indictment  of  the 
same  offense  charged  in  the  second,  and  not 
of  a  different  offense.  The  general  rule 
adopted  for  ascertaining  the  identity  of 
the  offenses  is  as  stated  by  Archbold,  in  his 
work  on  Criminal  Pleading,  106,  where  it 
is  said:  The  true  test  by  which  the  ques- 
tion whether  the  plea  is  a  bar  in  any  par- 
tlenlar  case  may  be  tried  is  whether  the  evi- 
dence necessary  to  support  the  second  in- 
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dictment  would  have  been  sufficient  to  pro- 
cure a  legal  conviction  on  the  first.'  Sub- 
stantially, the  rule  has  been  stated  in  the 
same  way  by  Chitty  in  his  work  on  Crimi- 
nal Law,  and  as  stated  by  both  authors  it 
has  been  adopted  by  this  court.'*  The  fact, 
that  the  plaintiff  in  error  was  acquitted  on 
the  former  trial,  where  the  indictment  was 
for  larceny  and  embezzlement,  cannot  be 
held  to  be  evidence  of  the  want  of  an  intent 
to  damage  and  defraud  in  the  case  at  bar. 

In  view  of  the  authorities  above  quoted, 
to  the  effect  that  the  acquittal  in  the  em- 
bezzlement case  was  no  bar  to  the  prosecu- 
tion of  this  forgery  case,  we  are  of  the  opin- 
ion that  the  trial  court  committed  no  error 
in  its  ruling  upon  this  subject. 

Second.  It  is  contended  on  the  part  of  the 
plaintiff  in  error  that  the  trial  court  erred 
in  giving  the  eighth  instruction,  which  was 
given  for  the  people  upon  the  trial  below. 
The  instruction  is  long,  and  it  is  not  neces- 
sary to  set  it  out  here.  It  is  sufficient  to 
say  that  it  is  the  same  instruction  as  the 
eighth  instruction,  set  out  and  commented 
upon  by  this  court  in  Siebert  v.  People. 
143  111.  571,  32  N.  E.  431,  where  we  said  of 
the  eighth  instruction  so  set  out,  and  iden- 
tical with  eighth  instruction  given  for  the 
people  in  the  case  at  bar:  ''This  instruction 
is  fully  sustained  by  Hirschmah  v.  People, 
101  111.  568,  and  RWer  v.  People,  110  111. 
11,  and  we  shall  content  ourselves  by 
referring  to  these  cases  to  sustain  the  action 
of  the  court  in  giving  the  instruction." 

Third.  It  is  next  insisted  that  the  trial 
court  erred  in  refusing  to  give  instructions 
numliered  15,  16,  and  17,  asked  by  the  de- 
fendant below  upon  the  trial.  These  in- 
structions related  to  the  question  of  intent, 
and  were  fully  covered  by  other  instructions 
given  in  the  case,  and,  therefore,  no  error 
was  committed  by  their  refusal.  Painter 
V.  People,  147  111.  444,  35  N.  E.  64;  Carlton 
V.  People,  150  111.  181,  37  N.  E.  244,  41  Am. 
St.  Rep.  346;  Schintz  v.  People,  178  111. 
320,  52  N.  E.  903.  By  other  instructions 
given,  the  court  told  the  jury  as  matter  of 
law  that,  by  the  statute  of  Illinois,  every 
person  who  shall  falsely  make,  alter,  forge, 
or  counterfeit  a  promissory  note  with  in- 
tent to  prejudice,  damage,  or  defraud  any 
person,  body  politic  or  corporate,  whether 
the  said  person,  body  corporate  or  politic 
resides  in  this  state  or  not,  shall  be  deemed 
guilty  of  forgery.  The  jury  were  thus  told 
that  there  must  be  an  intent  to  defraud. 
One  of  the  refused  instructions  merely  de- 
fined a  criminal  offense  in  the  language  of 
the  statute,  as  consisting  in  a  violation  of 
the  public  law,  in  the  commission  of  which 
there  should  be  a  union  or  joint  operation 
of  act  and  intention,  or  criminal  negligence. 
While  this  instruction  was  unobjectionable. 
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and  may  well  have  been  given,  yet  it  is  so 
genera]  and  abstract  in  its  nature  that  its 
refusal  cannot  be  regarded  as  error.  In 
Moore  v.  People,  190  111.  331,  60  N.  E.  535, 
we  said  in  regard  to  a  similar  instruction: 
"It  is  not  desirable  to  give  instructions 
which  merely  inform  the  jury  on  legal  sub- 
jects, and  are  not  to  be  applied  to  the  case 
or  evidence,  and  it  is  not  error  to  refuse  an 
instruction  of  that  kind."  One  of  the  in- 
structions whose  refusal  is  complained  of 
told  the  jury  that  upon  the  question  of  in- 
tent, the  law  presumes  a  man  to  intend  the 
reaRonable  and  natural  consequences  of  any 
}ict  intentionally  done.  This  same  principle 
was  embodied  in  another  instruction  given 
to  the  jury,  which  was  as  follows:  "The 
court  instructs  the  jury  that  the  law  pre- 
sumes a  man  to  intend  the  reasonable  and 
natural  consequences  of  any  act  intention- 
ally done." 

The  Telused  iiwlcucliwM  worn  under  con- 
ftideration  proceed  upon  the  theory  ^tmt  al- 
though the  defendant  forged  the  notes,  he 
may  not  have  intended,  at  the  time  he 
signed  the  notes,  to  injure  or  defraud  the 
National  Cash  Register  Company,  but  that 
he  merely  signed  them  for  the  purpose  of 
benefiting  himself.  That  is  to  say,  it  is 
said  that  when  he  signed  the  notes  and 
turned  them  over  to  the  company,  he  in- 
tended to  pay  the  notes  himself  when  they 
became  due^  although  he  did  not  at  the  time 
inform  the  company  that  they  were  not 
signed  by  Demuth,  and  that  he  intended  to 
pay  them.  His  own  testimony  conflicts  with 
the  theory  thus  embodied  in  the  instruc- 
tions. Plaintiff  in  error,  when  upon  the 
stand,  admitted  that  he  signed  Demuth's 
name  to  the  notes,  and  made  the  following 
statement:  "My  turning  the  note  in  was 
for  the  purpose  of  an  a<rcommodation,  and 
my  intentions  were  nothing  but  to  defer  the 
payment  for  my  own  accommodation." 
This  clearly  shows  that  there  was  an  intent 
to  defraud.  This  statement  by  plaintiff  in 
error,  after  acknowledging  that  he  had 
forged  the  note,  was  sufficient  evidence  to 
convict  him  of  an  intent  to  defraud.  He 
forged  the  note,  and  appropriated  the  money 
to  his  own  use,  handing  over  the  forged 
note  in  the  place  and  stead  of  the  money 
which  he  had  collected.  In  contending  that 
he  intended  to  pay  the  company  In  instal- 
ments as  the  forged  notes  fell  due,  he  merely 
indicates  that  he  held  the  hope,  so  often 
entertained  by  criminals  who  appropriate 
money  belonging  to  others,  that  he  might 
return  the  money,  and  thereby  escape  de- 
tection. He  may  have  hoped  to  cover  up  his 
shortage  by  paying  from  month  to  month 
instalments  to  the  cash  register  company, 
and  thus  lead  them  to  believe  that  the 
notes  were  genuine,  because  thev  were  met 
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as  they  fell  due;  but  even  if  he  had  suc- 
ceeded in  what  he  then  hoped  to  do,  such  an 
intended  course  on  his  part  is  no  defense 
against  this  prosecution  for  forgery,  as  be 
admits  that  he  wanted  to  defer  payment 
for  his  own  benefit.  That  is  to  say,  he 
wanted  to  use  the  money  of  the  company 
for  his  own  purposes.  It  is  immaterial 
what  may  have  been  his  intention  when  he 
signed  the  note  and  while  it  remained  in 
his  possession.  The  mere  making  and 
possession  do  not  necessarily  prove  an  intent 
to  defraud.  But  the  refused  instructions 
ignore  the  question  as  to  his  intention  when 
he  passed  or  uttered  the  note  by  delivering 
it  to  the  company.  The  intention  to  injure 
or  defraud  in  such  cases  is  usually  proved 
"by  showing  that  the  forged  instrument 
was  uttered."     Fox  v.  People,  95  111.  71. 

Fourth.  The  state  put  upon  the  stand  a 
witness  by  the  name  of  Holmes,  who  t«s- 
tified  as  to  the  handing  over  to  the  company 
of  the  cheek  and  notes  by  the  plaintiff  in 
error  to  balance  the  aeconnt  with  tlie  com- 
pany. Upon  the  cross-examination  of  this 
witness,  counsel  for  plaintiff  in  error  asked 
him  if  he  had  not  come  to  Chicago  from 
Cleveland,  Ohio,  to  testify.  The  question 
was  objected  to  as  immaterial  and  the  oourt 
sustained  the  objection.  Even  if  the  wit- 
ness should  have  been  allowed  to  answer 
the  question,  the  refusal  of  the  court  to  per- 
mit him  to  do  so  could  have  done  plaintiff 
in  error  n6  harm,  as,  in  a  subsequent  part 
of  his  examination,  the  witness  stated  that 
he  did  come  from  Ohio,  and  this  statement 
was  admitted  without  objection,  so  that,  if 
there  was  any  force  in  behalf  of  the  plain- 
tiff in  error  in  the  fact  that  the  witness 
did  come  from  Ohio,  such  fact  wag  proven, 
and  presented  as  proven  to  the  jury. 

Fifth.  In  his  argument  to  the  jury  coun- 
sel for  plaintiff  in  error  made  the  following 
statement:  "If  Spears  owes  the  National 
Cash  Register  Company  anything,  it  is  fair 
to  assume  that  he  is  under  bond,  and  it  is 
protected  in  that  way,  and  can  get  its  money 
very  quickly."  The  court  admonished  coun- 
sel for  plaintiff  in  error  that  this  line  of 
argument  was  objectionable,  because  there 
was  no  evidence  in  the  record  whatever  that 
any  bond  had  been  given,  and  therefore  it 
was  not  fair  to  assume  in  the  presence  of 
the  jury  that  such  bond  had  been  given. 
Such  statements  were  calculated  to  prejudice 
the  jury  by  leading  them  to  believe  that  the 
National  Cash  Register  Company  would  not 
be  damnified  in  any  way,  because  it  had  a 
bond  to  fall  back  upon.  After  several  ad* 
monitions  from  the  court  to  refrain  from 
this  objectionable  line  of  argument,  counsel 
for  the  plaintiff  in  error  proceeded  to  talk 
in  the  same  vein  about  the  bond,  when  there 
was  no  evidence  that  any  bond  had  been 
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jriven.  Upon  his  refusal  to  obey  the 
admonitions  of  the  court  tlTus  given  to  him, 
the  court  fined  him  for  contempt^  and  he 
paid  the  fine  in  open  court.  This  circum- 
stance is  relied  upon  by  the  plaintiff  in 
error  as  u^ndin^  to  show  that  the  action  of 
the  court  prejudiced  the  ease  of  the  plaintiff 
in  error  in  the  minds  of  the  jur\\  We  are 
unable  to  say  thut  the  court  erred  in  respect 
to  this  matter.  Counsel^  in  a  most  aggra- 
vating wav,  had  disregarded  the  admonitions 
of  the  court,  and  it  was  the  duty  of  the 
court  to  preserve  and  maintain  its  own 
dignity. 

After  a  careful  consideration  of  this  rec- 
ord, we  S€?e  no  good  reason  for  reversing  the 
judgment  of  the  court  below.  Accordingly, 
the  judgment  of  the  Criminal  Court  of 
Cook  County  is  affirmed. 


DELAWARE  SUPREME  COURT. 
SUSIE  D.  SHUSTER,  Plff.  in  Err., 

V. 

PHILADELPHIA.  BALTIMORE,  t  WASH- 
INGTON RAILROAD  COMPANY. 

(_  Del.  — ,  62  Atl.  689.) 

Master — directions  to   attach  car  to  train 
— constmction. 

1.  A  telegram  directing  a  conductor  to 
take  on  a  car  with  a  broken  drawbar  next 
his  cabin  car  means  next  behind  at  the  end 
of  the  train,  and  the  superintendent  sending 
it  cannot  be  charged  with,  negligence  in  case 


Case  Note. — It  is  obvious  that  the 
master's  liability  for  an  injury  to  an  em- 
ployee through  a  misunderstanding  of  an 
order  must  depend  in  the  first  instance  on 
whether  the  misunderstanding  was  warrant- 
able. And  even  Uiough  such  misunderstand- 
ing is  justifiable,  the  masrter  may  still  be 
relieved  from  liability  by  the  contributory 
negligence  of,  or  assumption  of  risk  by, 
the  servant.  On  the  other  hand,  where  the 
misinterpretation  of  orders  by  a  coemployee 
is  the  cause  of  the  accident,  the  master 
may  not  be  excused  by  the  fact  that  such 
misinterpretation  was  unjustifiable,  if  cir- 
cumstances require  him  to  take  additional 
precautions  against  any  possible  misunder- 
standing. Such  statement  of  the  law,  it 
is  submitted,  is  supported  by  the  following 
cases: 

In  McLeod  v.  Ginther,  80  Ky.  399,  it  was 
held  that  tne  sending  of  a  despatch  read- 
ing as  follows:  "Fish,  extra  east;  can 
have  until  ten,  10,  o'clock,  a.  m.  to  make 
Beards  for  Number  2  and  Number  4,"  which 
was  construed  by  the  conductor  and  en- 
gineer as  giving  them  until  ten  minutes 
after  ten  o'clock  to  reach  Beards,  in  con- 
eequence  of  which  they  collided  with  a 
train  proceeding  in  the  opposite  direction, 
killing  the  engineer  of  the  train  first  men- 
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the  conductor  places  the  car  in  front  of 
the  cabin  car,  where  it  injures  a  fellow  em- 
ployee. 

Fellow  servants. 

2.  The  conductor  and  brakeman  on  a 
freight  train  and  the  master  of  a  freight 
yard  are  fellow  servants  of  the  car  inspector 
in  the  yard. 

Master— notice  of  defective  car. 

3.  A  railroad  company,  is  not  negli- 
gent in  failing  to  give  notice  to  its  car 
inspectors  of  the  dangerous  condition  of  a 
car  which  it  has  placed  in  a  train  to  be 
taken  to  the  shop  for  repairs,  where  it  has 
cards  upon  it  indicating  its  defective  con- 
dition. 

Same— rule  as  to  location  of  cars. 

4.  A  railroad  company  is  not  bound  to 
adopt  a  rule  prescribing  the  location,  in  a 
train,  of  defective  cars. 

Same — rule  prohibiting  inspectors  on  cars. 
6.  A  railroad  company  is  not  negligent 
in  failing  to  provide  a  rule  forbidding  car 
inspectors  to  ride  upon  trains  which  are 
being  run  on  to  the  tracks  for  inspection. 

(January  16,  1906.) 

T1RR0R  to  the  Superior  Court  for  New 
-L^  Castle  County  to  review  a  judgment  in 
defendant's  favor  in  an  action  brought  to 
recover  damages  for  the  alleged  negligent 
killing  of  plaintiff's  husband.     Affirmed. 

The  facts  arc  stated  in  the  opinion. 

Messrs.  W.  W.  Knowles  and  William  S. 
Hilles,  for  plaintiff  in  error: 
•     It  was  the  duty  of  the  railroad  company 
to  give  notice  to  an  employee  who  might  b(» 

tioned, — was  negligence  for  which  the  rail- 
road was  liable. 

But  in  Harris  v.  Norfolk  &,  W.  R.  Co. 
88  Va.  660,  14  S.  E.  .535,  it  was  held  that 
the  railroad  was  not  liable  for  the  death 
of  an  engineer  killed  in  a  collision  due  to 
his  misunderstanding  of  an  order,  under  the 
following  circumstances:  The  engineer, 
who  wa,s  in  charge  of  an  east  bound  train, 
received  a  telegram  from  the  superintendent  * 
fttating  that  at  a  given  point  a  new  section 
had  been  interposed  in  a  west  bound  train 
originally  consisting  of  three  sections.  Un- 
der the  rules  of  the  company  the  new- 
section  became  Number  1,  and  the  other 
sections  were  each  advanced  a  number  after 
leaving  the  point  of  interposition.  He  was 
directed  to  pass  sections  1  and  2  at  a 
point  intermediate  the  point  of  interposi- 
tion, and  given  the  right  of  way  to  the 
point  of  interposition  over  section  3.  On 
arriving  at  the  point  of  interposition  he 
received  further  orders  giving  him  the  right 
of  track  to  a  further  station,  over  section 
Number  3.  Proceeding  with  his  train,  he 
collided  with  the  original  section  2,  which, 
as  it  had  not  passed  the  point  of  interposi- 
tion, had  not  yet,  under  the  rule  of  th^ 
company  above  stated,  received  the  official 
designation  of  section   3.     In  the  light  of 
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injured  in  the  course  of  his  employment  by 
the  conditions  existing  of  the  dangerous 
chararter  of  the  car. 

Labatt,  Mast.  &  S.  §§  117,  240;  1  Shearm. 
&  Redf.  Neg.  §  20*;  Rodney  v.  St.  Louis  S. 
W.  R.  Co.  127  Mo.  676,  28  S.  W.  887,  30  S. 
W.  150;  Denver  &  B.  P.  Rapid  Transit  Co. 
V.  Dwyer,  20  Colo.  132,  36  Pac,  1106;  Rosen- 
baum  V.  St.  Paul  &  D.  R.  Co.  38  Minn.  173, 
8  Am.  St.  Rep.  653,  36  N.  W.  447 ;  SUte  use 
of  Abell  ▼.  Western  Maryland  R.  Co.  63  Md. 
433;  Edwards  v.  Tilton  Mills,  70  N.  H.  575, 
60  Atl.  102;  The  Oriental  v.  Barclay,  16 
Tex.  Civ.  App.  193,  41  S.  W.  117;  Ham- 
mill  y.  Louisville  &  N.  R.  Co.  93  Ky.  343, 
20  8.  W.  263. 

Messrs.  Ward  &  Gray,  for  defendant  in 
error: 

Defendant  was  not  liable. 

Wheatley  v.  Philadelphia,  W.  &  B.  R.  Co. 
1  Marv.  (Del.)  305,  30  Atl.  660;  Weldon  v. 
Philadelphia,  W.  ft  B.  R.  Co.  2  Penn.  (Del.) 
1,  43  Atl.  156;  Creswell  v.  Wilmington  ft 
N.  R.  Go.  2  Penp.  (Del.)  210,  43  Atl.  629. 

Spmance,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  plaintiff, 
the  widow  of  Mahlon  C.  Shuster,  for  the  re- 
covery of  damages  for  the  death  of  her  hus- 
band, alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  company. 
Under  instruction  of  the  court  the  jury  ren- 
dered a  verdict  for  the  defendant.  To  this 
instruction  and  the  rulings  of  the  court  as 
to  the  admission  and  rejection  of  certain 
testimony,  the  plaintiff  excepted.  At  the 
time  of  the  accident  which  caused  the  death 
of  Shuster,  and  for  several  years  before  that 


time,  he  was  in  the  employ  of  the  defendant 
as  a  car  inspector.  As  such  inspector,  it 
was  his  duty  to  examine  cars  at  the  Edge- 
moor  yard  of  the  defendant,  near  the  city 
of  Wilmington,  for  the  purpose  of  ascer- 
taining whether  they  were  in  proper  con- 
dition to  be  used  in  the  business  of  the 
defendant.  The  yard  contained  eighteen  or 
twenty  tracks,  and  was  divided  into  two  sec- 
tions. As  a  train  came  in,  it  was  run  upon 
one  of  these  tracks,  inspected,  and  made  up 
for  its  passage  to  the  point  of  its  destina- 
tion. On  July  22,  1903,  a  Pennsylvania 
Railroad  box  freight  car,  with  the  drawbar 
pulled  out  and  part  of  tiie  end  sill  off,  was 
at  Seaford,  Delaware.  On  the  same  day 
Alfred  Larimore,  the  conductor  of  a  freight 
train  from  Delmar,  bound  north,  received  at 
Seaford  from  R.  L.  Holliday,  superintendent 
of  the  Delaware  Division  of  the  defendant 
company,  a  telegram,  giving  the  number  of 
said  car  and  directing  him  as  follows: 
"Move  this  car  from  Seaford  to  Edgemoor. 
Take  it  on  next  to  your  cabin  car.''  The 
conductor  testified  that  he  understood  this 
to  mean  that  he  should  place  said  car  next 
ahead  of  the  cabin  car,  and  he,  with  the  as- 
sistance of  two  of  his  train  crew,  did  so 
place  it  in  his  train,  and  made  it  fast  to  the 
cabin  car,  which  was  the  last  ear  of  the 
train,  by  means  of  a  chain  which  he  had 
found  about  the  truck  of  the  damaged  end 
of  the  injured  car.  When,  by  whom,  or  for 
what  purpose,  the  said  chain  had  been  put 
upon  the  injured  car.  is  not  disclosed  by  the 
evidence.  The  damaged  car  appears  to  have 
been  attached  to  the  cabin  car  as  securely  as 
was  possible  by  means  of  said  chain,  and 
the  journey  from  Seaford  to  the  Edgemoor 


a  rule  of  the  ccMnpany  that  the  west  bound 
trains  had  right  of  track  over  east  bound 
trains,  and  of  the  circumstances  above  de- 
tailed, the  court  reached  the  conclusion,  up- 
on a  demurrer  to  the  evidence,  that  the  con- 
struction placed  by  the  engineer  of  the 
east  bound  train  on  his  orders  was  unjusti- 
fiable. 

In  Galveston,  H.  ft  S.  A.  R.  Co.  v.  Arispe, 
6  Tex.  Civ.  App.  611,  23  S.  W.  928,  24  S. 
W.  33,  a  verdict  for  plaintiff,  whose  minor 
son,  a  laborer,  riding  on  a  construction 
train,  was  killed  in  a  collision  with  a 
freight  train  which,  after  remaining  at  a 
named  point  until  11:30  A.  m!,  as  ordered, 
was  proceeding  westward  when  it  came  in- 
to collision  with  the  work  train,  which  had 
had  orders  to  remain  at  work  until  11:30 
A.  M.  and  then  proceed  eastward  to  such 
given  point,  was  sustained. 

A  conflict  between  this  and  the  Shusteb 
Case  may  be  noted,  in  that  in  the  Arispe 
Case  it  was  held  that  the  question  as  to 
whether  the  orders  given  by  the  superin- 
tendent to  the  conductors  and  engineers  of 
the  colliding  trains  were  ambiguous,  con- 
flicting, and  calculated  to  mislead,  was  one 
of  fact,  for  the  jury. 
4L.R,A.(N.S.) 


An  instance  where  a  servant,  misunder- 
standing his  orders,  was  held  guilty  of  con- 
tributory negligence,  is  found  in  Davidson 
V.  St.  Louis,  56  Fed.  720,  where  a  deck  hand 
on  a  steamer^  who  was  ordered  to  paint  the 
smokestack,  misunderstanding  the  direc- 
tions that  were  given  him,  placed  a  heavy 
ladder  against  the  smokestack,  which  caused 
it  to  break  off  when  he  ascended. 

But  where  a  master  orders  a  thing  to 
be  done  by  a  servant,  he  will  not  be  exon- 
erated from  liability  for  injuries  to  the 
servant  arising  from  doing  the  act,  merely 
because  the  servant  does  not  do  it  in  the 
particular  way  directed  by  the  master.  The 
question  in  every  case  is  whether  the  serv- 
ant pursued  the  less  dangerous  course. 
Citizens'  Gaslight  ft  Heating  Co.  v.  O'Brien, 
118  111.   174,  8  N.  E.  310. 

The  administrator  of  an  engineer  killed 
in  a  collision  in  consequence  of  an  operator's 
misunderstanding  of  orders  was  held  en- 
titled to  go  to  the  jury  upon  the  question 
of  the  defendant's  negligence  in  not  sending 
an  order  to  the  men  in  charge  of  the  train 
as  well  as  to  the  operator,  as  a  piecaution 
against  mistake,  in  Sutherland  ▼.  Troy  ft 
B.  R.  Co.  46  Hun,  372. 
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yard  was  made  without  accident,  notwitli- 
standing  the  fact  that  there  was  more  slack 
or  play  between  these  cars  than  there  would 
have  been  had  they  been  connected  by  means 
of  the  usual  coupling.  Arriving  at  the 
Edgemoor  yard,  the  yard  master  ordered  the 
conductor  to  back  his  train  on  track  No.  4, 
saying  that  everything  was  clear.  This  was 
in  the  evening,  after  dark,  about  8:05,  ac- 
cording to  one  witness,  and  about  8:36, 
according  to  another.  Thereupon  the  train 
was  backed  slowly  in  on  said  track,  at  the 
rate  of  between  4  and  5  miles  an  hour;  the 
brakeman,  Murphey,  standing  on  the  top 
of  the  disabled  car  as  a  lookout,  and  Shuster 
and  another  car  inspector,  who  had  boarded 
the  train  while  backing  in  on  said  track, 
flitting  on  the  platform  of  the  cabin  car 
next  to  the  disabled  car,  when  the  moving 
train  came  in  violent  collision  with  a  car 
or  cars  standing  on  said  track,  and  the  shop 
car,  the  sill  of  which  was  from  4  to  8 
inches  higher  than  the  sill  or  platform  of 
the  eabin  car,  lode  over  and  demolished  the 
cabin  car,  and  so  injured  Shuster  and  the 
other  car  inspector  that  they  both  died 
shortly  thereafter. 

It  is  clear  that  the  proximate  cause  of 
the  accident  was  the  negligence  of  the  yard 
master  in  directing  the  conductor  to  run  his 
train  upon  track  No.  4,  and  informing  him 
that  it  was  clear,  when  there  was  standing 
upon  it  a  car  or  cars  with  which  the  train 
was  liable  to  collide.  Whether  there  was 
negligence  on  the  part  of  the  brakeman 
standing  on  the  top  of  the  disabled  car  is  not 
clear  from  the  evidence.  If  the  conductor 
misinterpreted  the  telegram  of  the  superin- 
tendent, and  placed  the  injured  car  before, 
when  4ie  should  have  placed  it  behind,  the 
cabin  car,  and  coupl^  them  together  by 
means  of  the  chain,  instead  of  the  usual  and 
iminjured  coupling  on  the  good  end  of  the 
injured  car,  he  was  guilty  of  negligence, 
which,  to  say  the  least,  materially  contrib- 
uted to  the  fatal  accident.  But  the  yard 
master,  the  brakeman,  and  the  conductor 
were  all  fellow  servants  of  the  car  inspector 
Shuster,  and,  if  his  death  was  the  result  of 
the  negligence  of  any  or  all  of  these  persons, 
the  defendant  would  not  for  this  cause  be 
liable  in  this  action.  Wheatley  v.  Philadel- 
phia, W.  ft  B.  R.  Co.  1  Marv.  (Del.)  305,  30 
Atl.  660;  Creswell  v.  Wilmington  ft  N.  R. 
Go.  2  Penn.  (Del.)  210,  43  Atl.  629.  On 
the  other  hand,  Mr.  Holliday,  the  superin- 
tendent, was  not  a  fellow  servant  of  Shuster, 
but  a  vice  principal;  and,  if  the  death  of 
Shuster  was  caused  by  the  n^ligence  of  the 
superintendent,  the  defendant  would  be 
liable.  McKinney,  Fellow  Servants,  p.  202; 
3  Elliott,  Railroads,  |  1321 ;  4  Thomp.  Neg. 
4LJl.A.(N.S.) 


S  4951.  It  therefore  becomes  important  to 
determine  whether  the  superintendent  was 
guilty  of  negligence  in  sending  to  the  con- 
ductor the  telegram  given  above. 

It  is  within  the  province  of  the  court  to 
construe  written  instruments,  and  it  is  our 
duty,  with  the  aid  of  the  testimony  in  the 
case,  to  determine^  if  we  can,  iho  meaning  of 
said  telegram.  While  the  order  of  the  su- 
perintendent was  to  take  the  disabled  car 
on  next  to  the  cabin  car,  it  did  not  state 
whether  it  was  to  be  placed  before  or  behind 
the  cabin  car.  A  fair  interpretation  of  the 
order  would  be  that  the  disabled  car,  being 
next  to  the  cabin  car,  should  b«»  nlaoed 
where  it  could  be  safely  carried.  There  is 
no  evidence  that  this  car  was  crippled,  ex- 
cept at  one  end,  and  we  can  see  no  reason 
why  it  should  not  have  been  put  behind, 
and  with  its  uninjured  end  next  to  the  cabin 
car,  and  attached  to  it  by  t&e  usual  coup- 
ling. The  uncontradicted  testimony  is  to 
the  effect  that  the  accident  would  probably 
not  have  occurred  had  the  shop  car  and  the 
cabin  car  been  coupled  toget^ier  with  the 
usual  coupling,  and  that  the  usual,  saf^. 
and  proper  place  for  a  car  with  a  broken 
coupler  is  behind  the  cabin  car.  Conductor 
Larimore  testified  that,  if  he  had  been  using 
his  own  judgment,  he  would  have  put  said 
car  behind  the  cabin  car,  but  that  he  under- 
stood the  said  telegram  to  mean  that  he 
should  put  it  next  before  the  cabin  car,  and 
for  that  reason  he  did  so.  We  think  that 
the  said  telegram  was  sufficiently  explicit^ 
and  was  not  misleading,  .and  that  the  con- 
ductor erred  in  his  interpretation  of  it,  and 
that  in  so  doing,  and  in  putting  said  car  be- 
fore the  cabin  car,  and  in  attaching  them 
together  as  was  done,  he  was  guilty  of 
negligence;  but,  as  before  stated,  he  was  the 
fellow  servant  of  Shuster,  and  suoh  negli- 
gence is  not  sufficient  to  charge  the  defend- 
ant in  this  action. 

It  is  claimed  by  the  plaintiff  that  the  de- 
fendant was  guilty  of  negligence  in  failing 
to  give  to  its  car  inspectors  proper  notice  of 
the  dangerous  condition  of  the  injured  car. 
It  is  in  evidence  that  it  was  the  custom  of 
the  defendant  to  give  notice  to  all  concerned 
of  the  condition  and  destination  of  crippled 
cars  by  placing  upon  them  what  were  known 
as  "shop  cards,"  which  denoted  that  they 
were  injured  and  were  to  be  taken  to  the 
shops  for  repair;  and  also  that  the  crippled 
car  in  this  case  had  on  each  side  of  it,  in  the 
usual  place,  a  shop  card  of  this  character, 
[t  will  be  observed  that  in  this  case  the  in- 
jured car,  at  the  time  of  the  accident,  wa& 
not  being  used  by  the  defendant  in  its  busi- 
ness. It  was  empty,  had  been  laid  off  at 
Seaford  because  it  was  not  fit  for  use,  and 
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was  bfaing  carried  to  the  shop  for  repairs. 
Thid  case  differs  essentially  from  that  of 
Rodney  v.  St.  Louis  S.  W.  R.  Co.  127  Mo. 
676,  28  N.  W.  887,  30  N.  W.  150,  where  the 
defendant  was  held  liable  for  injuries  to 
an  employee  while  coupling  a  damaged  car. 
fn  t^at  case  the  car  had. some  time  before 
been  laid  off  as  damaged  and  marked  as 
Huch,  but  at  the  time  of  the  accident  it  was 
without  any  danger  mark,  and  was  being 
used  in  the  ordinary  business  of  the  com- 
pany. Under  all  the  circumstances  of  this 
case  we  think  that  there  was  no  negligence 
on  the  part  of  the  defendant  in  failing  to 
give  other  notice  of  the  damaged  car  than 
was  given. 

It  was  urged  by  the  plaintiff  that  the  de- 
fendant was  guilty  of  negligence  because  it 
failed  to  provide  proper  rules  for  the  con- 
duct of  its  large  and  complicated  business, 
in  that  it  had  no  written  or  printed  rule  fix- 
ing the  place  in  a  train  in  which  a  crippled 
car  should  be  put,  or  prohibiting  car  in- 
:ipectors  from  riding  upon  a  train  while  it 
was  being  run  in  upon  the  track  for  inspec- 
tion. As  the  proper  place  in  a  train  for  a 
crippled  car  would  depend  upon  the  charac- 
ter of  its  injury,  it  would  be  impracticable 
to  prescribe  by  a  general  rule  the  place  jn 
which  all  sueh  cars  should  be  placed.  It  ap- 
pears to  have  been  usual  for  the  car  inspect- 
ors to  ride  upon  trains  while  being  run  in 
on  the  tracks  for  inspection^  and  that  this, 
if  not  absolutely  necessary,  was  a  con- 
venience to  them  in  the  prosecution  of  their 
work.  We  are  of  the  opinion  that  there 
was  no  negligence  on  the  part  of  the  defend- 
ant in  failing  to  provide  rules. 

Having  found  that  the  death  of  Shuster 
was  not  occasioned  by  any  negligence  for 
which  the  defendant  is  liable  in  this  action, 
it  is  not  necessary  to  consider  whether  there 
was  contributory  ncgligene-e  on  the  part  of 
Shuster.  Nor  is  it  necessary  for  us  to  con- 
sider the  assignments  of  error  relating  to  the 
rulings  of  the  court  below  as  to  the  admiH- 
sion  and  rejection  of  testimony,  as  this  sub- 
ject was  not  discussed  in  the  argument  be- 
fore us,  and  none  of  said  rulings  appear  to 
affect  in  any  way  the  question  as  to  the  neg- 
ligence of  the  defendant. 

We  are  of  the  opinion  that  there  was  no 
evidence  upon  which  the  jury  would  have 
been  justified  in  finding  a  verdict  for  the 
plaintiff,  and  that  the  jury  were  properly  in- 
structed to  find  for  the  defendant,  and  that 
the  judgment  below  should  be  affirmed;  and 
it  is  so  ordered. 
4L.R.A.(N.S.) 
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GEORGE  D.  SPRAGUE  et  al.,  Respts., 

V. 

SOPHRONIA  JESSUP,  Appt 
(—  Or.  — ,    83   Pac.   145.) 

Specific  performance— denial  by  defendant. 

1.  The  mere  denial  of  a  contract  by 
one  against  whom  it  is  sought  to  be  en- 
forced will  not  prevent  its  specific  enforce- 
ment if  the  court  is  satisfied  of  the  truth 
of  the  allegations  of  the  complaint. 

Sale — statute  of  frauds — ^possession. 

2.  Possession  alone  of  land  under  a 
verbal  contract,  when  delivered  by  the  ven- 
dor to  the  vendee,  is  an  act  of  part  perform- 
ance which  will  take  the  case  out  of  the 
statute  of  frauds. 

(Bean,  J.,  dissents.) 

(November  27,  1905.) 


Case  Note. — It  is  not  infrequently  held 
that  the  denial  by  the  defendant  of  the 
existence  of  the  parol  contract  of  which 
complainant  seeks  specific  performance  will 
defeat  such  relief;  but  tlie  cases  so  holding 
are,  generally  at  least,  cases  in  which  there 
was  no  evidence  of  part  performance  or 
other  equitable  consideration  to  take  the 
contract  out  of  the  operation  of  the  stat- 
ute of  frauds,  and  which  assume  that  the 
failure  of  the  defendant  to  deny  the  exist- 
ence of  the  parol  contract  operates  us  a 
waiver  of  tho  objection  based  upon  the  stat- 
ute of  frauds.  Cases  of  this  class  are  not 
in  point  here.  When,  as  in  Spraoue  v. 
JES8UP,  part  performance  or  other  equi- 
table consideration  is  relied  upon  to  take 
the  parol  contract  out  of  the  statute  of 
frauds  and  permit  its  specific  enforcement, 
it  is  very  generally  assumed  that  the  me;e 
denial  by  the  defendant  of  the  existence  of 
the  parol  contract  will  not  defeat  specific 
performance.  It  was  expresslv  so  held  in 
Printup  V.  Mitchell,  17  Ga.  558,  63  Am. 
Dec.  258,  although  the  court  there  said  that 
the  question  was  a  vexed  one.  The  doubt 
intimated  by  the  court  may  have  arisen 
from  the  cases  of  the  class  first  mentioned 
in  the  note,  thoiigh  the  case  at  bar  was  one 
in  which  part  performance  was  relied  upon 
to  take  the  contract  out  of  the  statute  of 
frauds. 

In  Haight  v.  Child,  34  Barb.  186,  it  was 
lield  that  where,  in  an  action  for  the  spe- 
cific performance  of  a  contract  for  the  sale 
of  lands,  the  answer  of  the  defendant  sets 
up  a  contract  essentially  different  from  that 
stated  in  the  complaint,  the  latter,  if  by 
parol,  cannot  be  specifically  enforced.  But 
this  seems  to  have  reference  to  the  class 
of  cases  first  mentioned,  and  not  to  cases 
where  part  performance  is  relied  upon  to 
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APPEAXt  by  defendant  from  a  decree  of 
the  Circuit  Court  for  Marion  County 
in  plaintiffs*  favor  in  a  suit  to  enforce 
specific  performance  of  a  contract  to  convey 
real  estate.     Affirmed. 

Statement  by  Moore,  J.: 

This  in  a  suit  to  enforce  the  specific  per- 
formance of  an  alleged  oral  agreement  to 
convey  real  property.  The  facts  are ;  That 
the  defendant,  Mrs.  Sophronia  Jessup,  a 
widow,  was,  on  January  13,  1902,  the  owner 
in  fee  of  the  east  half  of  lots  7  and  8  in 
block  7,  in  the  city  of  Salem,  the  possession 
of  which  she  delivered  to  Mrs.  Margaret 
Fennell,  who^  on  the  following  day,  moved 
into  the  house  oil  the  land,  which  she  oc- 
cupied until  September  20,  1903,  when  she 


died  intestate,  leaving  two  sons,  two  daugh- 
ters, and  three  grandsons,  the  latter  being 
the  children  of  a  deceased  daughter,  all  of 
whom,  since  the  death  of  their  ancestor, 
have  had  control  of  the  premises.  Mrs. 
Jessup  commenced  an  action  against  these 
heirs  and  their  tenants  April  8,  1904,  to 
recover  the  possession  of  the  real  property, 
and  the  defendants  therein  having  an- 
swered, also  as  plaintiffs  herein,  filed  a  com- 
plaint, in  the  nature  of  a  cross  bill  in 
equity,  alleging  that  the  possession  of  the 
premises  was  delivered  to  Mrs.  Fennell  pur- 
suant to  the  terms  of  a  parol  contract, 
whereby  Mrs.  Jessup  stipulated  to  convey 
the  land  to  her  March  1,  1902,  by  a  good 
and  sufiicient  deed,  in  consideration  of  $5,- 
350,  of  which  sum  $200  was  paid  January 


take  the  case  out  of  the  operation  of   the 
statute  of  frauds. 

But  though  the  defendant's  denial  of  the 
existence  of  the  parol  contract  sought  to 
be  specifically  enforced  will  not  prevent 
sueh  relief,  yet,  specific  performance  not 
being  a  matter  of  absolute  right,  but  rest- 
ing within  the  discretion  of  the  court,  the 
courts  almost  uniformly,  in  stating  the  de- 
*?ree  of  proof  required  to  establish  the  exist- 
<»nce  of  the  parol  contract  in  order  to  war- 
rant such  relief,  use  terms  implying  that 
more  than  a  mere  preponderance  of  evi- 
dence is  necessary. 

Thus,  the  contract  must  be  clearly  proved. 
Bogers  Locomotive  &  Maeh.  Works  v.  Helm, 
154  U.  S.  610,  Appx.,  and  22  L.  ed.  662,  14 
Sup.  Ct,  Rep.  1177;  Pressed  Steel  Car  Co. 
V.  Hansen,  128  Fed.  444:  Senior  v.  Ander- 
son, llo  Cal.  496,  507,  47  Pac.  454;  Allen 
V.  Webb,  64  111.  342;  Dunn  v.  McGovern, 
116  Iowa,  663,  88  N.  W.  938;  Pereau  v. 
Frederick,  17  Neb.  117,  22  N.  W.  235; 
Worthington  v.  Worthington,  32  Neb.  334, 
49  N.  W.  354;  Eyre  v.  Eyre,  19  N.  J.  Eq, 
102;  Cooper  v.  Carlisle,  17  N.  J.  Eq.  625  j 
Gallagher  v.  Gallagher,  31  W.  Va.  9,  5  S. 
E.  297. 

The  existence  of  the  contract  must  be 
clearly  and  satisfactorily  proved.  Dalzell 
V.  Dueber  Watch  Case  Mfg.  Co.  149  U.  S. 
315,  37  L.  ed.  749,  13  Sup.  Ct.  Rep.  886; 
Deeds  t.  Stephens,  10  Idaho,  332,  79  Pac. 
77;  Long  v.  Duncan,  10  Kan.  294;  Smith 
y.  Crandall,  20  Md.  482;  Reese  v.  Reese, 
41  Md.  554;  Hopkins  v.  Roberts,  54  Md. 
317 ;  Taylor  v.  Von  Schraeder,  107  Mo.  206, 
16  S.  W.  675;  McTa^e  v.  Finncgan,  54 
N.  J.  Eq.  454,  35  Atl.  542;  May  v.  Cavender, 
29  8.  C.  598,  7  S.  E.  489;  Mudgett  v.  Clay, 
5  Wash.  109,  31  Pac.  424;  Bowen  v,  Warner, 
1  Pinney  (Wis.)   606. 

The  agreement  must  be  clearly  and  ex- 
plicitly established.  Gill  v.  McAttee,  2  Md. 
Ch.  256. 

The  evidence  of  the  contract  must  be  clear 
and  precise.     Sands  v.  Sands,  112  111.  225. 

It  must  be  clear,  certain,  and  imequivo- 
cal.     Langston    y.   Bates,    84   111.    524,   25 
Am.   Rep.   466;    Shovers   v.   Warrick,    152 
HI.  356,  38  N.  K  702. 
4LJLA.(N.S.) 


It  must  be  clear,  certain,  and  unambig- 
uous. Barrett  v.  Geisinger,  148  111.  98, 
35  N.  E.  354. 

The  contract  as  alleged  must  be  fully 
established.  Semmes  v.  Worthington,  38 
Md.    298. 

The  evidenc(^  must  be  clear,  full,  and  free 
from  suspicion.  Haris  v.  Elliott,  45  W. 
Va.  245,   32  S.  E.   176. 

Evidence  must  be  clear,  definite,  and  con- 
clusive. Briles  v.  Goodrich,  116  Iowa,  517, 
90  N.  W.  354. 

The  evidence  must  not  be  doubtful,  but 
full,  clear,  and  convincing.  Knight  v. 
Knight,  51  W.  Va.  518,  41  S.  E.   905. 

Where  all  the  proof  leaves  it  in  doubt 
whether  an  alleged  agreement  to  convey 
lands  was  an  obligatory  contract  or  a 
declaration  of  a  purpose  to  confer  a  benefit, 
specific  performance  will  not  bu  decreed. 
Wolfinger  v.  McFarland,  67  N.  J.  Eq.  687, 
54    Atl.   862. 

The  proof  must  be  full,  satisfactory,  and 
indubitable.  Purcell  v.  Miner  (Purcell  v. 
Coleman)  4  Wall.  517,  18  L.  ed.  436. 

The  contract  must  be  sufficiently  and  sat- 
isfactorily proved.  Ackerman  v.  Ackerman, 
24  N.  J.  Eq.  315. 

The  evidence  must  be  such  as  to  leave 
no  reasonable  doubt  as  to  the  existence  of 
the  contract.  Beall  v.  Clark,  71  Ga.  818; 
Waters  v.  Howard,  1  Md.  Ch.  112;  Semmes 
V.  Worthington,  supra;  Brewer  v.  Wilson, 
17  N.  J.  Eq.  180;  Morrison  v.  Searight,  4 
Baxt.  476. 

In  Dalzell  v.  Dueber  Watch  Case  Mfg. 
Co.  supra,  the  Supreme  Court  said  that  the 
fact  that  the  case  was  one  on  which  difi'erent 
minds  might  well  reach  a  contrary  opinion 
on  the  merits  furnished  a  strong  reason 
for  denying  specific  performance. 

The  contract  must  be  established  with 
reasonable  certainty.  Shropshire  v.  Brown. 
45  Ga.   175. 

The  existence  of  the  contract  must  be  es- 
tablished by  the  clear  preponderance  of  the 
evidence.     Flcischman  v.  Moore,  79  111.  539. 

A  mere  preponderance  of  evidence  is  not 
sufiicient.  Dewey  v.  Spring  Valley  Land  Co. 
98  Wis.  83,  73  N.  W.  565. 

Something  more  than  a  bare  prepondev- 
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13,  1902,  $2,500  was  payable  March  Ist  of 
that  year,  and  the  remainder  March  1,  1903, 
the  last  payment  to  be  secured  by  a  mort- 
gage of  the  real  property,  and  to  bear  in- 
terest for  one  year;  that  Mrs.  Fennell,  on 
March  1,  1902,  tendered  to  Mrs.  Jessup  $2,- 
500,  and  also  offered  to  execute  the  mort- 
gage specified,  but  the  latter  refused  to 
make  the  deed,  whereupon  the  entire  sum, 
including  interest,  was  deposited  with  the 
clerk  of  the  circuit  court  for  Marion  county 
as  a  consideration  for  the  conveyance.  The 
answer  denied  the  material  allegations  of 
the  complaint,  and,  the  cause  being  tried, 
Mrs.  Jessup  waa  required  to  execute  to  the 
heirs  of  Mrs.  Fennell  a  warranty  deed  to 
the  premises,  from  which  decree  she  ap- 
peals. 

Mr.  L.  H.  McMalian,  for  appellant: 

Specific  performance  will  be  refused  where 
the  contract  is  vitiated  by  uncertainty. 

Odell  V.  Morin^  5  Or.  98 ;  Plymale  v.  Corn- 
stock,  9  Or.  320;  Wagonblast  v.  Whitney,  12 
Or.  88,  6  Pac,  399;  Kelly  v.  Ruble,  11  Or. 
91,  4  Pac.  593;  Adams  V.  Adams,  17  Or.  254, 
20  Pac.  633. 

At  no  time  did  Mrs.  Jessup  and  Mrs.  Barr 
arrive  at  a  dear  understanding  of  what 
they  intended  to  do. 

Fry,  Spec.  Perf.  §§  417,  418;  Pom.  Spec. 
Perf.  §§  112,  113,  126;  Waterman,  Spec. 
Perf.  §§   196,  198. 

On  motion  for  rehearing. 

If,  from  all  the  evidence  given  by  both 
plaintiff  and  defendant,  the  court  is  left  in 


doubt  as  to  the  entire  contract,  or  even  aa 
to  any  of  its  material  terms,  it  will  not 
grant  the  remedy. 

Pom.  Spec.  Perf.  2d  ed.  §  236;  Knoll  v. 
Harvey,  19  Wis.  100;  Shepherd  v.  Beiin,  9 
Gill,  43;   2  Story,  Eq.  §  761. 

Messrs.  George  G.  Bingham  and  P.  H. 
D'Arcy,  for  respondents: 

An  agreement  for  the  sale  of  land  must  be 
certain  and  definite,  and  the  testimony  of- 
fered must  be  sufiicient  and  ample. 

Odell  V.  Morin,  5  Or.  96;  Plymale  v.  Com- 
stock,  9  Or.  321. 

The  courts  will  not  allow  the  statute  of 
frauds  to  be  used  as  a  cover  for  fraud  and 
bad  faith. 

Wagonblast  v.  Whitney,'  12  Or.  88,  6  Pac. 
399. 

An  agreement  which  the  statute  of  frands 
would  affect  is  taken  out  of  the  same  by 
part  performance. 

Wallace  v.  Scoggins,  17  Or.  476,  17  Am. 
St.  Rep.  749,  21  Pac.  558;  Cooper  v. 
Thomason,  30  Or.  162,  45  Pac.  296. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

It  is  admitted  that  the  sum  of  $200  was 
received  by  Mrs.  Jessup  January  13.  1902» 
but  it  is  insisted  by  her  counsel  that  thia 
sum  was  paid  on  account  of  the  purehaae 
of  certain  carpets,  furniture,  etc.;  that  the 
possession  of  the  premises  was  delivered  to 
Mrs.  Fennell  pursuant  to  a  lease  thereof, 
and  that  no  agreement  was  entered  into  for 
the  sale  of  the  real  property.    These  state- 


ance  of  the  evidence  is  required  to  entitle 
the  plaintiff  to  a  decree  declaring  a  re- 
sulting trust  and  for  specific  performance. 
Rice  v.  Rigley,  7  Idaho,  115,  61  Pac.  290. 

There  must  not  only  be  full  evidence, 
but  a  decided  preponderance  in  favor  of  the 
existence  of  the  contract;  affording  to  the 
mind  a  conviction  not  less  satisfactory  than 
that  which  arises  from  a  contract  in  writ- 
ing. Loose  conversations,  inadvertent  as- 
sertions, inchoate  agreements,  ought  to  be 
carefully  guarded  against;  and  where  it 
is  imderstood  that  a  court  of  equity  will 
not  lend  its  aid  to  enforce  a  parol  agree- 
ment unless  it  be  established  by  plenary 
<>vidence,  a  salutary  caution  will  be  inspired 
in  those  who,  in  good  faith,  make  such 
contracts  in  the  future.  Dark  v.  Bagley, 
7  N.  C.  (3  Murph.)  33. 

The  proof  must  be  clear,  definite,  and 
conclusive,  and  must  show  a  contract  leav- 
ing no  fu8  deliberandi  or  looue  poerUtentuB. 
It  cannot  be  made  by  mere  hearsay  or  evi- 
dence of  the  declarations  of  a  party  to  mere 
strangers  to  the  transaction,  in  chance  con- 
versation, which  the  witness  had  no  reason 
to  recollect  from  interest  in  the  subject- 
matter.  Purcell  V.  Miner,  supra, 
1  Loose  declarations  and  admissions  of  a 
person,  said  to  have  been  made  shortly  prior 
to  his  death,  are  insufficient  unless  strongly 
forroborated  by  evidence  of  so  cogent  a 
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character  as  to  leave  no  room  for  reason- 
able doubt  in  the  mind  of  the  chancellor 
who  hears  the  cause.  Berry  v.  Hartzell, 
91  Mo.  132,  136,  3  S.  W.  682. 

The  uncorroborated  testimony  of  com- 
plainant himself  as  to  the  existence  of  a 
verbal  contract  for  the  conveyance  of  land, 
contradicted  by  the  testimony  of  a  dis- 
interested witness,  is  insufficient  to  estab- 
lish the  existence  of  the  contract  on  a  bill 
for  specific  performance.  Phcenix  Ins.  Co. 
V.  Rink,  110  111.  538. 

The  testimony  of  the  plaintiff,  corrobo- 
rated by  admissions  of  defendant,  made,  in 
conversations  with  third  persons,  is  insuffi- 
cient to  establish  the  existence  of  the  con- 
tract, where  it  is  denied  1^  the  defendant 
under  oath  as  a  witness.  Wilmer  v.  Farris, 
40  Iowa,  309. 

Specific  performance  will  be  denied  where 
the  evidence  is  unsatisfactory  as  to  whether 
the  alleged  contract  was  ever  entered  into, 
and  twenty  years  have  elapsed  since  it  was 
said  to  have  been  made.  Pennypacker  v. 
Maupin,  96  Va.  461,  31  S.  E.  607. 

But  a  mere  conflict  of  testimony  as  to 
the  existence  of  the  contract  is  not  of  it- 
self a  sufiicient  ground  for  refusing  relief. 
It  is  sufficient  if,  from  the  whole  evidence  of 
the  case,  the  contract  can  be  determined 
with  reasonable  certainty.  Mudgett  v.  Clay, 
5  Wash.  109,  31  Pac.  424. 
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ments  are  denied  by  pliuntiffs'  counsel,  who 
maintain  that  Mrs.  Jessnp  agreed  to  sell  the 
premises  and  certain  carpets,  furniture,  etc.. 
to  Mrs.  Fennell  for  an  entire  consideration 
of  $5,350,  receiving  in  part  payment  a  sum 
of  money  evidenced  by  the  following  memo- 
raadum: 

Salem,  Oregon,  Jan.  13,  1902. 
Keceived    of   Mrs.    M.    Fennell    $200,   to 
bind  bargain  on  house/ 

Mrs.  S.  Jesffup. 


nd  t^at  the  possession  of  the  real  prop- 
erty was  delivered  to  the  purchaser  in  pur- 
Huance  of  a  parol  agreement  to  convey  the 
premises  to  her. 

The  testimony  shows  that  for  some  time 
prior  to  January  13,  1902,  Mrs.  Jessup  had 
been  trying  to  sell  her  real  property,  for 
which  she  asked  $5,500,  and  that  Mrs.  Fen- 
nell desired  to  purchase  it,  but  was  unable 
to  do  so,  unless  she  could  sell  a  farm  for 
which  ishe  had  been  depianding  $5,000.  The 
latter  was  offered  $4,500  for  her  property. 
and,  eoncluding  to  accept  the  bid,  she  so 
notified  the  persons  making  it,  who  gave 
her  $50  on  account  of  the  purchase,  agree- 
ing to  nay  $2,500  March  I,  1902.  and  the 
remainder  in  a  year  therefrom.  Mrs.  Fen- 
nell, having  effected  a  sale  of  her  farm,  im- 
mediately paid  Mrs.  Jessup  $200,  taking  the 
receipt  hereinbefore  set  out,  and  three  days 
thereafter  a  contract  was  prepared,  which 
contained,  inter  alia,  the  following  clause: 
''In  ease  the  said  Fennell  shall  not  be  able 
to  sell  her  farm  on  or  about  the  Ist  day  of 
March,  1902,  and  make  payments  herein 
agreed,  then  it  is  understood  that  the  said 
Fennell  has  the  right  to  occupy  the  said  real 
estate  from  January  15,  1902,  to  April  16, 
1903,  at  $20  per  month,  the  amount  paid  on 
the  above  to  be  applied  on  the  furniture 
purchased."  Mrs.  Jessup  refused  to  si^ 
such  writing,  and  so  notified  Mrs.  Fennell. 
who  thereafter  made  some  changes  in  and 
improvements  upon  the  house.  It  is  im- 
possible to  reconcile  tiie  conflicting  testi- 
mony given  by  the  respective  parties.  Mrs. 
Fennell's  daughters,  who  conducted  the  nego- 
tiations for  her,  each  testify  that  the  con- 
sideration agreed  upon  for  the  purchase  of 
the  land  in  question  was  $6,350,  includin.? 
the  carpets  and  furniture,  and  that  of  this 
sum  tbey  paid  for  their  mother  the  specified 
$200.  Mrs.  Jessup  testifies  that  she  leased 
the  premises  to  Mrs.  Fennell  for  a  term  of 
fifteen  months,  and  gave  possession  thereof, 
receiving  $200  for  the  carpets  and  furniture 
which  she  sold.  The  testimony  further 
shows  that  Mrs.  Jessup,  going  to  a  room  by 
herself,  prepared  the  receipt  mentioned,  but 
she  says  she  wrote  it  at  the  request  of  Mrs. 
Fenneirs  daughter,  who  suggested  the  form 
thereof.  As  an  excuse  for  incorporating  into 
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the  receipt  the  words  "to  bind  bargain  on 
house,"  Mrs.  Jessup  further  states  that  be- 
fore January  13,  1902,  she  had  never  trans- 
icted  any  business,  that  her  husband  died 
about  three  months  prior  thereto,  after  an 
illness  of  about  a  year,  and  that  his  sick- 
ness and  death  so  injured  her  health  and 
affected  her  mind  that,  with  her  ignorance 
of  business  affairs,  she  wrote  the  receipt  as 
requested.  The  use  of  the  phrase  "to  bind 
bargain  on  house"  might  relate  to  a  lease 
of  that  building,  if  the  $200  had  been  paid 
on  account  thereof,  but  these  words  are  ren- 
dered inapplicable  to  such  a  contention  by 
Mrs.  Jessup's  testimony,  which  is  to  the  ef- 
fect that  tbe  sum  was  paid  for  the  earpets 
and  furniture.  The  wording  of  the  receipt, 
therefore,  corroborates  the  theory  of  the 
plaintiffs  tiiat  the  payment  which  it  evi- 
dences was  made  as  a  part  of  the  purchase 
price  of  the  premises. 

The  mental  condition  of  a  party  against 
whom  the  specific  performance  of  an  oral 
contract  to  convey  land  is  sought  is  an  ele- 
ment to  be  considered  in  determining  the 
circumstances  attending  the  making  of  the 
agreement,  to  discredit  the  transaction. 
Waterman,  Spec.  Perf.  §  159.  No  testi- 
mony was  given  tending  to  show  to  what 
extent  Mrs.  Jessup's  mind  was  affected  by 
the  care  of  her  husband  during  his  last  ill- 
ness, or  to  what  degree  her  reason  was  im- 
paired in  consequence  of  his  death,  except 
her  general  statements  as  indicated.  As 
tending  to  show  that  Mrs.  FennelFs  under- 
standing in  relation  to  the  agreement  entered 
into  January  13,  1902,  was  for  the  purchase 
of  the  property,  the  testimony  discloses  that 
she  sold  her  farm  for  $500  less  than  she 
had  been  asking  for  it,  in  order  to  raise  the 
money  with  which  to  purchase  the  prop- 
erty in  question.  It  further  appears  that 
in  September,  1901,  she  rented,  for  the  term 
of  one  year,  a  new  cottage,  for  which  she 
purchased  new  carpets,  and  caused  them  to 
be  laid  on  the  floors,  secured  new  shades, 
which  she  hung  at  the  windows,  procured 
wood  for  use  in  the  winter,  which  she  caused 
to  be  sawed,  split,  and  stored  away,  and 
that  she  was  living  in  the  cottage  with  her 
family  when  she  entered  into  the  contract 
alleged  in  the  complaint.  Mrs.  Fennell 
moved  into  the  Jessup  house  January  14, 
1902,  and,  as  she  could  use  only  one  of  her 
new  carpets  therein,  she  sold  the  others,  and 
the  window  shades  thtat  she  had  used  in  the 
cottage  for  a  few  months,  at  about  one  third 
of  their  original  cost,  and  also  moved  the 
wood  which  she  had  stored  for  winter's  use. 
It  would  appear  that  after  January  13, 
1902,  when  the  receipt  was  given,  Mrs.  Fen- 
nell, fearing  that  the  persons  who  had 
agreed  to  purchase  her  farm  misrht  forfeit 
the  small  payment  made  and  fail  to  keep 
their  part  of  the  contract,  sought  to  avoid  a 
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i^uit  by  Mrs.  Jesaup  for  specific  performance 
by  treating  the  agreement  to  purchase  the 
property  in  question  aa  a  lease  thereof ,  in 
case  Mrs.  Fennell  could  not  raise  the  money, 
and  to  consider  the  payment  of  $200,  made 
on  account  of  the  purchase,  as  the  considera- 
tion for  the  carpets  and  furniture.  Mrs. 
Winnifred  O.  Barr,  a  daughter  of  Mrs.  Fen- 
nell, testified,  however,  that  the  writing  was 
Huggested  by  Mrs.  Jesaup,  and  the  latter 
(iocs  not  contradict  the  statement.  An  at- 
torney who  prepared  the  contract  testified 
that  he  made  it  at  Mrs.  Barr's  solicitation, 
but  that  the  provision  quoted,  binding  upon 
Mrs.  Jessup.  was  inserted  without  prompt- 
ing from  anyone.  The  memoranda  referred 
to  tend  to  corroborate  Mrs.  Jessup's  theory, 
but  the  modification  adverted  to,  never  hav- 
ing been  consummated,  did  not  constitute  a 
<*ontract,  or  change  the  terms  of  the  agree- 
ment of  January  13,,  1902. 

The  denial  of  Mrs.  Jessup,  and  the  asser- 
tion of  Mrs.  Fennell's  daughters,  in  respect 
to  the  agreement  claimed  to  have  been  en- 
tered into,  require  a  consideration  of  the  cir- 
cumstances attending  the  transaction  and 
of  the  testimony,  which  corroborates  or  con- 
tradicts that  of  U\e  respective  parties.  It 
<)eems  improbable  that  Mrs.  Fennell,  when 
she  had  rented  a  new  cottage  which  she  had 
completely  furnished,  and  which  she  was  en- 
titled to  occupy  for  about  nine  months, 
should  desire  to  move  into  another  rented 
house,  when,  by  so  doing,  it  would  entail 
such  an  expense  as  she  incurred.  So,  too, 
it  appears  inexplicable  that  she  should  agree 
to  sell  her  farm  for  $500  less  than  she  had 
been  demanding  for  it,  when  she  was  under 
no  obligation  to  do  so,  unless  the  sale  was 
effected  to  enable  her  to  purchase  Mrs.  Jes- 
aup*s  property.  As  a  circumstance  tending 
to  show  the  value  of  Mrs.  Fennel Ps  farm, 
the  testimony  shows  that  in  a  few  months 
after  she  disposed  of  it,  without  any  im* 
provement  having  been  made  thereon,  one 
of  the  purchasers  conveyed  an  undivided 
one-third  interest  therein  to  his  cotenants 
for  $2,000,  thus  indicating  that  the  land 
was  worth  more  money  than  she  received 
for  it.  The  receipt  given  to  evidence  the 
payment  of  $200,  though  not  conclusive,  is 
an  admission  corroborative  of  the  testimony 
of  plaintiffs*  witnesses  to  the  eff'eet  that  Mrs. 
Jessup  purposely  signed  it,  as  therein  stat- 
ed, "to  bind  bargain  on  house."  Gideon 
Steiner,  who  had  been  engaged  in  business 
in  Salem  many  years,  appearing  as  plain- 
tiffs* witness,  testified  that,  having  met 
Mrs.  Jessup  on  the  street,  she  informed  him 
that  she  had  sold  her  property,  and,  in 
answer  to  his  inquiry  as  to  whether  she  had 
not  received  about  $5,000  for  it.  replied: 
"Yes;  I  got  more  than  that.*'  Fred  Hurst, 
a  real  estate  dealer,  as  plaintiffs*  witness, 
testified  that  Mrs.  Jessup  listed  her  prop- 
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erty  with  him  for  sale;  that  he  found  a 
buyer  therefor  who  would  pay  $5,000,  and 
so  notified  her  by  telephone,  whereupon  she- 
replied  that  she  had  secured  a  purchaser, 
and  hung  up  the  receiver  without  disclosing 
who  it  was.  Mrs.  Jessup,  referring  to  the 
statement  respecting  the  sale  of  the  prop- 
erty imputed  to  her  by  Steiner,  testified 
that  she  did  not  remember  of  having  any 
such  conversation  with  him,  and  she  does 
not  attempt  to  deny  Hurst's  statement  that 
she  informed  him  she  had  secured  a  pur- 
chaser for  the  property. 

We  think  a  careful  examination  of  all  the 
evidence,  viewed  in  the  light  of  the  circum- 
stances attending  the  transaction,  neces- 
sarily leads  to  the  conclusion  that  Mrs. 
Jessup,  on  January  13,  1902,  agreed  to  sell 
to  Mrs.  Fennell  her  real  property  and  the 
carpets  and  furniture  in  her  house  for  $5,- 
350,  receiving  the  sum  of  $200  in  part  ])ay- 
ment  thereof,  and  that  the  purchaser  and 
her  family  moved  into  the  house  in  pur- 
suance of  fcbe  terms  of  such  agreement,  and 
not  in  accordance  with  an^*  lease  thereof. 
The  certainty  of  such  a  contract  must  be 
establisihed  by  evidence  sufficient  to  satisfy 
a  court  of  equity  of  the  truth  of  the  alle- 
gations of  the  complaint.  Odell  v.  Morin,  5 
Or.  96;  Plymale  v.  Comstock,  9  Or.  318.  If 
the  denial  of  a  party  against  whom  the 
specific  performance  of  an  oral  contract  to 
convey  real  property  is  sought  to  be  en- 
forced is  sufficient  to  defeat  the  rights  it  i!% 
quite  probable  that  this  equitable  remedy 
would  soon  cease  to  be  efficacious.  It  in 
possible  that  the  conclusion  we  have  reached 
may  be  doing  an  injustice  to  Mrs.  Jessup. 
whose  statements  made  under  oath  in  rela- 
tion to  the  lease  of  the  premises  may  be 
true,  and  the  testimony  of  plaintiffs'  wit- 
nesses in  respect  to  the  alleged  sale  of  the 
land  false;  but  courts  are  governed  by 
judges  who  are  only  human,  -and  whoso 
deductions,  based  on  issues  of  fact,  depend 
upon  evidence  which  they  deem  to  be  true, 
and,  if  they  mistake  in  their  honest  con- 
victions in  respect  to  the  testimony  pro- 
duced, the  fault  lies  in  the  method  of  de- 
termining the  fact,  rather  than  in  the 
agency  employed. 

It  will  be  remembered  that  all  the  perma- 
nent changes  to  the  house  were  made  by 
Mrs.  Fennell  after  she  knew  that  Mrs.  Jes- 
sup had  refused  to  sign  the  written  memo- 
randum. Tlie  part  execution  of  an  oral 
contract  to  convey  land,  which  is  sufficient 
to  take  the  case  out  of  the  statute  of  frauds, 
must  be  some  act  done  upon  the  premises 
with  the  actual  or  constructive  assent  of  the 
party  against  whom  the  specific  performance 
of  the  terms  of  the  agreement  is  sought  to 
be  enforced.  Waterman,  Spec.  Perf.  j|  261 : 
Wagonblast  v.  Whitney,  12  Or.  83,  6  Pac. 
399.     In  the  case  at  bar   there  is  nothing 
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but  tlie  mere  possession  of  the  premises  by 
Mrs.  Fennell  that  can  be  regarded  as  having 
been  taken  with  the  knowledge  and  consent 
of  Mrs.  Jessup,  and  it  remains  to  be  seen 
whether  or  not  that  act,  in  connection  with 
a  payment  of  a  part  of  the  purchase  price 
and  a  tender  of  the  remainder,  constitutes 
such  part  performance  of  the  oral  agree- 
ment as  to  entitle  plaintiffs  to  the  equitable 
relief  invoked.  The  parties  to  this  suit  not 
being  related  by  affinity  or  consanguinity, 
no  presumption  of  a  license  to  occupy  the 
premises  can  be  indulged,  as  in  cases  where 
the  owner  of  real  property  permits  a  person 
to  whom  he  owes  a  legal  or  a  moral  duty  to 
take  possession  thereof,  in  which  latter  in- 
stance, possession,  in  the  absence  of  valuable 
improvements  to  the  estate,  is  not  a  suffi- 
cient part  performance.  Barrett  v.  Schleich, 
yj  Or.  613,  62  Pac.  792;  Pugh  v.  Spicknall, 
43  Or.  489,  73  Pae.  1020,  74  Pac.  486.  A 
text  writer,  in  speaking  of  the  acts  which 
amount  to  part  performance  of  an  oral  con- 
tract to  convey  real  property,  says:  **Pos- 
Hcssion  alone  of  land,  under  a  verbal  con- 
tract, when  delivered  to  the  vendee,  .  .  . 
is  an  act  of  part  performance  which  takes 
the  case  out  of  the  statute  of  frauds,  even 
without  the  additional  circumstances  of  the 
payment  of  consideration  or  the  making  of 
improvements.  This  rule  is  settled  by  an 
overwhelming  weight  of  authority  in  Eng- 
land and  in  this  country,  but  has  been  dis- 
approved by  the  courts  of  one  or  two  states, 
wliich  have,  until  recently,  only  possessed  a 
veiy*  limited  equity  jurisdiction."  Pom. 
Spec  P»rf.  of  Contracts,  2d  ed.  S  115.  The 
cases  cited  by  the  learned  author  in  the 
notes  to  this  section  amply  support  the 
legal  principle  announced. 

We  think  the  testimony  shows  that  the 
parol  agreement  relied  upon  is  certain  and 
definite  in  its  terms,  that  the  acts  proved  as 
part  performance  were  done  under  and  in 
pursuance  of  the  identical  contract  alleged 
in  the  complaint,  and  that  a  refusal  to  exe- 
cute the  deed  agreed  upon  would  operate  as 
a  fraud  upon  the  plaintiffs,  and  hence  the 
decree  should  be  affirmed;  and  it  is  so  or- 
dered. 

Bean,  J.,  dissenting; 

The  specific  performance  of  a  parol  con- 
tract for  the  conveyance  of  real  estate  will 
not  be  enforced  under  any  circumstances 
unless  the  terms  of  the  contract  are  shown, 
by  full,  complete,  and  satisfactory  proof, 
to  have  been  so  precise  that  neither  party 
4-ould  reasonably  misunderstand  them. 
Odell  V.  Morin,  6  Or.  96;  Wagonblast  v. 
Whitnev.  12  Or.  83,  6  Pac.  309;  Knig^ht 
r.  Alexander.  42  Or.  521,  71  Pac.  657.  I 
am  not  satisfied  that  this  requirement  has 
heen  met  by  the  testimony  in  this  case, 
4L.R.A.(N.S.) 


A  petition  for  rehearing  having  been 
filed,  Hailey,  J.,  on  March  20,  1906,  handed 
down  the  following  additional  opinion : 

This  case  was  argued,  submitted,  and  de- 
''ision  rendered  while  my  predecessor  was 
Chief  Justice,  and  the  petition  for  rehearing 
was  filed  after  my  appointment.  I  have 
carefully  examined  and  considered  the  re- 
cord of  the  case,  together  with  the  motion 
and  argument  filed  for  rehearing,  which  is 
based  mainly  upon  the  insufficiency  of  tlio 
evidence  to  support  the  decree  entered,  it 
being  claimed  that  Mrs.  Fennell  and  Mrs. 
Jessup  did  not  enter  into  a  contract  that 
was  clear,  certain,  and  unambiguous  in  its 
terms,  for  the  reasons:  First,  the  evidence 
does  not  show  that  Mrs.  Fennell  entered 
into  any  contract  with  Mrs.  Jessup,  but 
rather  that  Mrs.  Fennell's  daughters  made 
the  contract,  if  any  was  made,  and  stress 
is  laid  upon  the  use  of  the  words  "we*' 
and  "us"  by  the  daughters,  as  referring  to 
themselves,  and  not  to  their  mother.  Sec- 
ond, there  is  no  sufficient  evidence  of  au- 
thority on  the  part  of  the  daughters,  to  act 
as  agents  for  their  mother.  It  is  also  urged 
that  there  is  no  proof  that  Mrs.  Fennell  ever 
took  possession  of  the  property,  and  that 
there  is  no  proof  of  the  identity  of  the  prop- 
erty in  controversy. 

Before  specific  performance  of  a  contract 
will  be  decreed  it  must  be  shown  by  full, 
complete,  and  satisfactory  proof  to  be  clear, 
certain,  and  unambiguous  in  its  terms.  This 
is  the  unquestioned  law  to  be  applied  to  the 
facts  in  this  case.  The  testimony  of  the  de- 
fendant shows  that  she  was  anxious  to  sell 
her  home  place,  the  property  in  controversy, 
for  she  had  placed  it  in  the  hands  of  a  real 
estate  agent  for  that  purpose,  and  had  per- 
sonally called  upon  Mrs.  Fennell  and  talked 
with  her,  and  at  other  times  with  her 
daughters,  about  selling  it  to  her,  the  price 
she  asked  being  $5,500.00.  She  also  knew 
that  Mrs.  Fennell  "had  been  trying  to  sell 
the  farm  for  a  long  time,"  and  they  talked 
back  and  forth,  and  finally  she  agreed  to 
take  $5,300.00,  but  they  would  not  give  it. 
and  she  went  home,  and  Mrs.  Winkler,  one 
of  Mrs.  Fenneirs  daughters,  came  over,  and 
defendant  finally  said,  "I  will  split  tlie  dif- 
ference and  we  will  call  it  $5,150.00;  but 
that  had  nothing  to  do  with  the  furniture. 
The  furniture  was  a  different  thing  alto- 
gether. .  .  .  They  said  they  could  not 
buy  unless  they  sold  the  farm."  Defendant 
further  testified  that  she  received  from  Mrs. 
Barr  $200.00  and  gave  her  a  receipt  written 
by  defendant,  acknowledging  payment  of 
that  sum  by  Mrs.  M.  Fennell  to  bind  tho 
bargain  on  the  house.  That,  on  the  day 
following  the  payment  of  the  $200,  Mrs. 
Fennell  and  her  family  moved  onto  the 
premises  .  and   took  possession.     In  answer 
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to  a  question  asked  her,  if  the  contract 
prepared  by  Mrs.  Barr  on  the  16th,  and 
which  she  refused  to  sign,  had  been  so 
written  that  it  would  have  bound  them 
to  take  the  land  upon  the  terms  in  it. 
would  she  have  signed  it,  she  said,  "I 
presume  I  would.  I  do  not  know  exactly. 
I  presume  I  would."  Her  reason  for  not 
signing  the  contract  being,  as  stated  in  an- 
swer to  a  former  question,  ''I  thought  they 
had  ail  the  advantages.  They  seemed  to  be 
taking  advantage  of  me,  my  ignorance  of 
'business;  I  suppose  they  wanted  to  bind  me, 
and  not  themselves.  Not  agreeing  to  take  it 
unless  they  wanted  to^  I  thought  it  was 
«  little  too  one-sided."  Then  again,  in  an- 
swer to  the  question,  "What  was  the  price 
you  were  willing  to  take  for  the  land?"  she 
answered,  "I  agreed  to  take  $6,160.00."  The 
testimony  on  the  part  of  the  plaintiffs  shows 
that  Mrs.  Fennell  owned  a  farm  and  was 
•desirious  of  buying  the  property  in  contro- 
versy if  she  could  sell  her  farm,  and  with 
that  end  in  view  she  had  talked  with  de- 
fendant and  had  her  daughters  talk  with 
her,  and  on  the  13th  of  January,  1002,  Mrs. 
Fennell  received  from  Mr.  Goin  the  sum  of 
$60.00  as  part  payment  of  the  purchase  price 
of  $4,500.00  for  her  farm,  $2,500.00  of  which 
was  to  be  paid  on  March  1,  1902,  and  the 
remainder  one  year  from  that  date;  and 
that,  relying  upon  this  sale  of  the  farm,  she, 
throug4i  her  daughters,  entered  into  the  con- 
tract with  the  defendant  to  pay  the  defend- 
ant $6,350.00  for  the  property  in  controver- 
sy, including  the  carpets  and  furniture,  and 
upon  that  day  did  pay  $200.00  as  a  part  of 
the  purchase  pride,  and  received  the  receipt 
above  mentioned,  and  on  the  following  day 
removed  from  the  house  in  which  she  was 
then  living  into  the  purchased  property,  and 
there  made  improvements,  and  also  sold  at  a 
loss  personal  property  which  she  had  in  her 
other  residence. 

It  is  shown  by  the  testimony  of  two  disin- 
terested witnesses  for  the  plaintiffs  that  the 
-defendant  stated  to  them  that  she  had  sold 
her  property. 

That  the  defendant  was  dealing  with  Mrs. 
Fennell  is  shown  by  her  own  testimony 
wherein  she  testifies  to  visiting  Mrs.  Fennell 
for  the  purpose  of  selling  her  the  property, 
and  also  by  the  receipt  she  gave  for  the 
$200.00,  both  of  which  facts  show  she  did 
not  think  she  was  dealing  with  Mrs.  Fen- 
nel I's  dfiughters.  The  use  of  the  words  **we" 
and  "us"  by  these  daughters  evidently  re- 
ferred to  their  mother,  for  defendant  under- 
stood they  were  acting  for  their  mother,  who 
was  to  furnish'  the  means  to  purchase  the 
property  by  selling  her  farm.  The  foregoing 
testimony,  together  with  that  set  out  in  the 
former  opinion,  I  think  proves  a  contract 
between  defendant  and  Mrs.  Fennell  which 
4L.R.A.(N.S.) 


was  dear,  certain,  and  unambiguous  in  its 
terms:  and  such  prouf  is  full,  complete,  and 
satisfactory.  The  contention  on  the  part  of 
defendant,  in  explanation  of  the  possession 
of  tho  premises  by  Mrs.  Fennell,  is  that  she 
rented  her  the  premises  for  a  period  of  fif- 
teen months,  beginning  January  16,  1902; 
but  the  proof  of  this  is  neither  full,  com- 
Dlete,  nor  satisfactory,  and  is  contradicted 
by  the  two  disinterested  witnesses  hereto- 
fore mentioned. 

It  is  urged,  however,  that  there  is  no  proof 
that  Mrs.  Fennell  ever  took  possesion  of  the 
property.  This  contention  is  not  well-found- 
ed for  the  evidence  shows  that  defendant 
sought  to  sell  to  Mrs.  Fennell,  issued  a  re- 
ceipt for  $200.00  to  her,  and  looked  to  her 
as  the  responsible  party  and  principal  who 
was  to  furnish  the  money,  and  these  facts, 
coupled  with  her  subsequent  entry  thereon, 
are  sufficient  proof  of  her  taking  possession. 

The  only  remaining  question,  then,  is  that 
of  the  identity  of  the  property  in  contro- 
versy. This  suit  is  brought  by  plaintiffs  for 
the  specific  performance  of  a  contract  to  con- 
vey certain  real  property  described  in  the 
complaint,  and  to  restrain  defendant  from 
prosecuting  an  action  of  ejectment  against 
the  plaintiffs  to  recover  possession  of  the 
same  premises.  The  complaint  describes  the 
premises,  and  after  setting  forth  the  com- 
mencement of  the  ejectment  action  by  de- 
fendant as  plaintiff  against  plaintiffs  as  de- 
fendants, to  recover  possession  of  the  prem- 
ises described,  alleges  a  contract  wherel^  de- 
fendant sold  and  agreed  to  convey  "said  real 
premises"  to  one  Margaret  Fennell,  whose 
heirs  are  among  the  plaintiffs.  The  answer 
Admits  the  commencement  of  the  ejectment 
action,  "to  recover  possession  of  the  same 
lands  and  premises  in  question  in  this  suit;" 
and  that  defendant  "was,  on  the  16th  day 
of  January,  1902,  and  for  a  long  time  prior 
thereto  had  been,  the  owner  In  fee  simple 
and  in  possession  of  the  lands  and  premises 
described  in  the  complaint  herein."  Since 
there  is  only  one  price  of  property  described 
in  the  complaint,  and  defendant  admits  that 
her  action  in  ejectment  was  for  the  purpose 
of  recovering  the  possession  "of  the  same 
lands  and  premises  in  question  in  this  suit," 
I  think  there  can  be  no  question  about  the 
identity  of  the  property  in  controversy,  as 
it  is  admitted  by  the  answer,  and  it  is  un- 
necessary for  any  of  the  witnesses  to  describe 
it  with  particularity.  The  only  property  in 
controversy  between  the  parties  was  that 
described  in  the  complaint,  the  correct  de- 
scription of  which  is  admitted  by  the  an- 
swer and  referred  to  as  the  same  lands  and 
premises  in  question  in  this  suit. 

I  therefore  concur  in  the  opinion  of  Mr. 
Justice  Moorei  heretofore  written  herein* 
and  tiie  motion  for  rehearing  is  denied. 


190«. 
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Arson — attempt. 

An  attempt  to  commit  arson  is  made 
fay  employing  and  paying  persons  to  do  the 
aet,  furnishing  them  materials  and  a  horse, 
showing  them  how  to  start  the  fire,  and 
starting  them  on  their  way,  although  the 
persons  employed  do  not  in  fact  intend  to 
carry  out  their  agreement,  and  one  is  act- 
ing with  the  knowledge  of  the  owner  of 
the  building,  for  the  purpose  of  entrapping 
the  others. 

(January  2,   1006.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Oourt  for  Umatilla  County 
convicting  him  of  an  attempt  to  commit  ar- 
son.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Carter,  Raley,  &  Raley  and  Petar- 
son  &  Peterson,  for  appellant: 

The  overt  act  necessary  to  constitute  one 
of  the  elements  in  an  attempt  at  arson  must 
be  an  act  toward  the  actual  crime, — ^that 
is,  toward  the  burning. 

1  McClain,  Crim.  Law,  §  224;  Patrick  v. 
People,  132  111.  529,  24  N.  E.  619;  1  Wharton, 
Crim.  Law,  §  181;  Stete  v.  Bailer,  26  W. 
Va.  90,  63  Am.  P.ep.  68;  Kelly  v.  Com.  1 
Grant,  Cas.  484;  Hicks  v.  Com.  86  Va.  223, 
19  Am.  St.  Rep.  891,  9  S.  E.  1024;  Com.  v. 
Eagan,  190  Pa.  10,  42  Atl.  374. 

For  a  man  to  make  up  his  mind  to  commit 


Case  Note.— The  majority  of  the  cases 
as  to  what  is  sufficient  to  constitute  an 
attempt  to  commit  arson  arise  under  the 
various  statutory  provisions  of  the  different 
states. 

In  McDermott  v.  People,  6  Park.  Crim. 
Rep.  102,  which  follows  People  v.  Bush,  4 
Hill,  133,  both  of  which  cases  are  cited  in 
State  v.  Taylor,  where  the  statute  reads 
"every  person  who  shall  attempt  to  commit 
an  offense  prohibited  by  law,  and  in  such 
attempt  shall  do  any  act  toward  the  com- 
mission of  such  offense,  but  shall  fail  in  the 
perpetration  thereof,  and  shall  be  prevented 
or  intercepted  in  executing  the  same,  shall 
be,  upon  conviction,  punished,"  it  was  held 
that  proof  that  the  defendant  furnished 
combustible  materials  to  another,  and  prom- 
ised him  a  reward  if  he  would  set  fire  to 
a  certain  building,  was  sufficient  to  war- 
rant conviction  of  the  charge  of  attempted 
arson. 

And  in  Mackesey  v.  People,  6  Park.  Crim. 
Rep.  114,  under  the  same  statute,  it  was 
held  that,  where  the  prisoner  gave  matches 
to  a  third  person  and  hired  him  to  set  fire 
to  certain  property,  the  conviction  of  the 
defendant  of  the  crime  of  attempted  arson 
was  proper,  although  there  was  no  actual 
burning. 

But  in  McDade  v.  People,  29  Mich.  50, 
where  the  statute  reads  "every  person  who 
flhall  set  fire  to  any  building,  ...  or 
shall,  by  any  other  means,  attempt  to  cause 
any  building  to  be  burned,  shall  be  pun- 
ished," etc.,  it  was  held  that  an  information 
which  alleged  that  the  defendant  solicited 
a  third  party  to  set  fire  to  and  bum  a  cer- 
tain building,  and  furnished  him  with  oil 
and  matches  with  which  to  do  tne  act,  was 
insufficient  upon  which  to  base  a  charge 
of  attempted  arson. 

In  Com.  V.  Hutchinson,  6  Pa.  Super.  Ct. 
405,  it  was  held  that  soliciting  another  to 
commit  the  misdemeanor  of  setting  fire  to 
a  store  was  itself  a  misdemeanor  and  in- 
dictable, although  there  was  no  statute  to 
that  effect;  but  the  court  based  its  de- 
dsion  upon  the  broad  ground  that  the  dis- 
tinction between  felonies  and  misdemeanors 
4L.R.A.(N.S.) 


was  merely  arbitrary,  and  the  crime  of 
arson,  though  the  specific-  act  charged  was 
classed  as  a  misdemeanor,  was  a  very  seri- 
ous offense. 

The  point  frequently  arises  where  the 
sufficiency  of  the  indictment  is  questioned. 
In  Mary  v.  State,  24  Ark.  44,  81  Am.  Dec. 
60,  the  court  granted  an  arrest  of  judg- 
ment upon  conviction  on  an  indictment 
charging  that  defendant  set  fire  to  a  cer- 
tain building  with  intent  to  injure  the  own- 
er thereof.  The  court  held  that,  as  under 
the  statute  defining  arson,  actual  burning 
must  be  charged,  and  under  the  statute  de- 
fining attempted  arson,  intent  to  bum  must 
be  charged,  the  indictment  was  fatally  de- 
fective under  either  statute. 

In  People  v.  Giacamella,  71  Cal.  48,  12 
Pac.  302,  it  was  held  that  under  the  penal 
code  of  that  state  the  information  for  an 
attempt  to  commit  arson  was  sufficient 
which  alleged  that  the  defendant  "did  in 
the  nighttime  .  .  .  wilfully,  malicious- 
ly, and  feloniously  attempt  to  burn,  with 
intent  then  and  there  to  destroy  a  building.*' 

In  Com.  v.  Weiderhold,  112  Pa.  584,  4 
Atl.  345,  it  was  held  that  an  arrest  of  judg- 
ment was  properly  made  where  the  defend- 
ant had  been  acquitted  on  the  first  count 
of  an  indictment  charging  him  with  a 
felonious  attempt  to  burn  an  outhouse  con- 
nected with  a  dwelling,  and  had  been  con- 
victed upon  the  second  count,  which  alleged 
the  same  offense,  but  which  omitted  the 
word  "felonious/*  the  court  holding  that 
the  word  "felonious,"  being  used  in  the 
Penal  Code  to  define  the  crime,  must  be 
used  in  the  indictment  in  order  to  sustain 
the  crime  charged. 

In  Kinningham  v.  State,  119  Ind.  332, 
21  N.  E.  911,  it  was  held  that  an  indict- 
ment which  charges  in  general  terms  that 
the  defendant  "did  unlawfully,  feloniously, 
and  wilfully  attempt  to  set  fire  to,  and 
bum  and  destroy,  a  certain  building,"  wns 
bad  on  the  ground  that  no  unlawful  act  was 
charged,  as  an  attempt  was  no  more  than 
an  intention,  and  a  guilty  intention  alone 
was  insufficient.  And  when  the  case  came 
before  the  court  again  in  120  Ind.  322, 
27 
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a  crime  and  to  make  preparations  to  com- 
mit it  is  not  an  attempt. 

Reg.  V.  Roberts,  Dears.  C.  C.  539,  7  Cox, 
C.  C.  39;  Reg.  v.  Eagleton,  Dears.  C.  C.  516; 
United  States  v.  Stephens,  8  Sawy.  116,  12 
Fed.  52;  1  McClain,  Crim.  Law,  §  224;  1 
Clark  &  M.  Criminal  Law,  §  123;  Uhl  v. 
Com.  6  Gratt.  706;  3  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  263. 

Procuring  or  loading  a  gun  or  buying  poi- 
son or  walking  to  a  particular  place  with 
intent  to  kill  another  is  not  enough  to  make 
one  guilty  of  an  attempt  to  commit  murder. 

Reg.  V.  Cheeseman,  9  Cox,  C.  C.  100 ;  Sta- 
bler V.  Com.  95  Pa.  318,  40  Am.  Rep.  653; 
Hicks  V.  Com.  supra;  Reg.  v.  Taylor,  1  Fost. 
&  F.  r>l  1. 

Solicitation  to  commit  a  crime  is  not  in- 
dictable as  an  attempt. 

Cox  V.  People,  82  111.  191;  Hicks  v.  Com. 
supra;  Smith  v.  Com.  54  Pa.  209,  93  Am. 
Dec.  080. 

Even  if  accompanied  by  offers  of  reward. 

State  V.  Butler,  8  Was-h.  194,  25  L.R.A. 
434,  40  Am..  St.  Rep.  900,  36  Pac.  1093? 
State  V.  Bailer,  supra;  Groves  v.  State,  116 
Ga.  516,  50  L.R.A.  598,  42  S.  E.  755;  People 
v.  Youngs,  122  Mich.  292,  47  L.R.A.  108, 
81  N.  W.  114;  Stabler  v.  Com.  supra. 

There  must  have  been  a  completed  crime 
by  someone  before  anyone  can  be  punished 
as  an  accessory  or  as  a  principal  for  being 
concerned  in  the  crime. 

Love  v.  People,  160  111.  508,  32  L.R.A. 
139,  43  N.  E.  710;  Epeiden  v.  State,  3  Tex. 
App.  156,  30  Am.  Rep.  126;  People  v.  Col- 
lins, 63  Cal.  185;  Allen  v.  State,  40  Ala.  334, 
91  Am.  Dec.  476;  Rex  v.  Egginton,  2  East, 
P.  C.  666;  Reg.  v.  Johnson,  Car.  &  M.  218; 


M'Daniels'  Case,  Foat.  C.  L.  121;  ReaneV 
Case,  2  East,  P.  C.  734;  Blemp  v.  SUte,  11 
Humph.  320. 

Messrs.  Gilbert  W.  Phelps  and  John  Mc- 
Court,  for  the  State: 

The  overt  act  which  is  relied  upon  as  an 
attempt  need  not  he  an  act  w^hich  is  a  part 
of  the  criminal  transaction  itself,  but  may 
be  one  which,  although  remote,  leads  up  to 
it;  and  solicitation  of  another  to  commit  a 
crime,  accompanied  by  an  act  directed  to- 
ward the  crime,  thoiigh  very  remote,  is  suf- 
ficient to  constitute  the  attempt  to  com- 
mit a  crime. 

State  V.  Bowers,  35  S.  C.  262,  15  L.RJL 
199,  28  Am.  St.  Rep.  847,  14  S.  E.  488; 
People  V.  Bush,  4  Hill,  133 ;  McDermott  v- 
People,  5  Park.  Crim.  Rep.  102;  People  v. 
Lawton,  56  Barb.  126;  People  v.  Moran,  123 
N.  Y.  254,  10  L.R.A.  109,  20  Am.  St.  Rep. 
732,  25  N.  E.  412;  People  v.  Sullivan,  173 
N.  Y.  122,  63  L.R.A.  353,  93  Am.  St.  Rep. 
582.  65  N.  E.  989;  People  v.  Gardner,  144 
N.  Y.  119,  28  L.R.A.  699,  43  Am.  St.  Rep. 
741,  38  N.  E.  1003;  People  v.  Mills,  41  Misc. 
105,  83  N.  Y.  Supp.  947;  People  v.  Webb,  127 
Mich.  29,  86  N.  W.  406;  People  v.  Stites,  75 
Cal.  570,  17  Pac.  693;  Com.  v.  Peaslee,  177 
Mass.  267,  69  N.  E.  55;  Com.  v.  Flagg,  135 
Mass.  545;  Com.  v.  Randolph,  146  Pa.  83, 
28  Am.  St.  Rep.  782,  23  Atl.  388;  Com.  v. 
McLaughlin.  105  Mass.  460;  Griffin  v.  State, 
26  Ga.  493;  State  v.  Hayes,  78  Mo.  307. 

Even  solicitation  alone  has  by  many  courts 
been  held  a  sufficient  act  toward  a  crime  to 
constitute  an  attempt. 

Bishop,  Crim.  Law,  7th  ed.  S  767;  King 
V.  Higgins,  2  East,  6;  Rogers  v.  Com.  5 
Serg.  &  R.  463;  Josslyn  v.  Com.  6  Met.  236; 


22  N.  E.  313,  it  was  held  that,  under  the 
clauses  of  the  Indiana  law  which  provide 
the  penalty  for  the  crime  of  arson,  and 
which  read  "the  property  so  burned  being 
of  the  value  of  $20  or  upwards,"  and  "upon 
conviction  therefor  shall  be  imprisoned  in 
the  state  prison  not  more  than  twenty-one 
years  nor  less  than  one  year,  and  fined 
not  exceeding  double  the  value  of  the  prop- 
erty destroyed,"  no  crime  is  committea  un- 
less property  of  the  value  of  $20  is  actually 
burned. 

In  Com.  V.  Flynn,  3  Cush.  529,  it  was 
held  that  it  was  not  necessary  in  an  indict- 
ment for  an  attempt  to  commit  arson,  un- 
der Rev.  SUt  chap.  133,  S  12,  of  that 
state,  to  describe  the  materials  used. 

In  State  v.  Johnson,  19  Iowa,  230,  where 
the  statute  provides  that  if  any  person  sets 
fire  to  any  building  or  to  any  material  with 
intent  to  cause  any  such  building  to  be 
burned,  he  shall  be  punished,  it  was  held, 
that  a  crime  was  charged  by  an  indictment 
alleging  that  the  defendant,  intending  to  set 
ftre  to  the  barn,  placed  a  lighted  candle 
in  hay  and  grain  which  were  in  the  barn, 
intending  to  set  fire  to  the  hay,  and  so  to 
the  bam. 
4L.R.A.(N.S.) 


In  State  v.  Dennin,  32  Vt.  158,  where  the 
statute  reads  ''if  any  person  shall  wilfully 
and  maliciously  set  fire,  with  intent  to  burn, 
to  the  dwelling  house  of  another,"  it  was 
held  that  it  was  not  necessary,  in  order 
to  convict  a  person  of  the  charge  of  at- 
tempted arson,  that  there  should  have  been 
an  actual  burning,  but  it  was  necessary  on- 
ly to  show  that  fire  was  applied  directly 
to,  or  in  inunediate  contact  with,  the  build- 
ing. 

In  Kinchien  v.  State  (Fla.)  39  So.  467, 
where  the  statute  reads  "whoever  wilfully 
and  maliciously  bums  the  dwelling  house 
or  any  building  adjoining  such  dwelling 
house,  or  wilfully  and  maliciously  sets  fire 
to  any  building  by  the  burning  whereof 
such  dwelling  house  was  burned,"  it  was 
held  that  the  indictment  was  sufficient  to 
sustain  the  conviction  of  arson,  which 
charged  that  the  defendant  did  unlawfully, 
wilfully,  and  maliciously  set  fire  to  and 
attempt  to  burn  a  certain  dwelling  house. 

In  Benbow  v.  State,  128  Ala.  1,  29  So. 
553,  and  in  Young  v.  Com.  12  Bush,  243, 
it  wa8  held  that  the  defendant  might  be 
convicted  of  attempted  arson  under  an  in- 
dictment charging  arson* 
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Com.  V.  McDonald,  5  Cush.  366;  State  v. 
Wildon.  30  Conn.  500;  Kunkle  v.  Stote.  32 
Ind.  220;  Hamilton  v.  State,  36  Ind.  280, 
10  Am,  Rep.  22;  Com.  v.  Jacobs,  9  Allen, 
274;  People  v.  Jones,  46  Mich.  441,  9  N.  W. 
486;  SUte  V.  Real,  37  Ohio  St.  108,  41  Am. 
Rep.  490;  State  v.  Utley,  82  N.  C.  556; 
Clark  V.  State,  86  Tenn.  511,  8  S.  W.  146; 
Queen  v.  Goodall,  2  Cox,  C.  C.  41;  Reg.  v. 
H'Pheraon,  Dears.  &  B.  C,  C.  197;  R^.  v. 
Collins,  Leigh  &  C.  C.  C.  471;  Rex  v.  Hol- 
den,  Russ.  &  R.  C.  C.  154. 

Mr.  A.  IC  Crawford,  Attorney  General, 
also  for  the  State. 

Bean,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Section  2159,  Bellinger  &  C.  Anno.  Codes 
&  Statutes,  reads:  ''If  any  person  at- 
tempts to  commit  any  crime,  and  in 
t^uch  attempt  does  any  act  towards  the 
commission  of  such  crime,  but  fails  or 
is  prevented  or  intercepted  in  the  perpetra- 
tion thereof,  such  person,  when  no  other  pro- 
vision is  made  by  law  for  the  punishment  of 
such  attempt,  upon  conviction  thereof  shall 
be  punished,"  etc.  Under  the  provisions  of 
this  section  the  defendant,  Taylor,  was  in- 
dicted and  convicted  of  an  attempt  to  com- 
mit the  crime  of  arson.  The  proof  was  that 
he  entertained  an  enmity  against  John  Ban- 
nister, one  of  his  neighbors,  because  of  some 
testimony  Bannister  had  given  in  a  divorce 
suit.  Apparently  for  revenge,  he  desired  to 
bum  and  destroy  Bannister *s  barn  and 
wheat.  He  solicited  one  McGrath  to  do  the 
burning,  who,  in  turn,  asked  one  Palmer  to 
assist  in  the  commission  of  the  crime.  Palm- 
er informed  his  employer,  a  friend  of  Ban- 
nister, of  the  proposed  plan,  and  was  ad- 
vised to  allow  the  matter  to  proceed,  and 
that  arrangements  would  be  made  to  appre- 
hend the  parties.  *  After  some  preliminary 
negotiations  Taylor,  McGrath,  and  Palmer 
met  in  the  back  room  of  a  saloon  in  Athena 
on  July  30,  1904,  and  Taylor  there  engaged 
McGrath  and  Palmer  to  bum  Bannister's 
bam  and  wheat,  agreeing  to  pay  them  $100 
for  so  doings  and  at  the  same  time  showed 
them  how  to  start  a  slow-burning  fire  with 
a  pair  of  overalls,  saying  he  had  tested  it. 
After  the  conference  at  the  saloon  the  par- 
ties separated,  agreeing  to  meet  that  night 
about  12  o'clock  at  Taylor's  place,  from 
which  McGrath  and  Palmer  were  to  start 
to  Bannister's  for  the  purpose  of  consum- 
mating the  crime.  Palmer  advised  Bannis- 
ter's friends  of  wiiat  was  about  to  take  place, 
and  they  made  arrangements  to  lie  in  wait 
and  intercept  the  parties.  At  the  appointed 
time  Palmer  went  to  Taylor's  place  and 
there  met  Taylor  and  McGrath,  who  were 
waiting  for  him.  Taylor  had  his  own  horse 
iuiddled  and  readv  for  McGrath  to  ride.  He 
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produced  a  pair  of  overalls,  and  after  again 
showing  McGrath  and  Palmer  how  to  use 
them  in  starting  a  fire  tied  them  on  the 
saddle  of  his  horse  and  paid  McGrath  $100 
in  money.  McGrath  and  Palmer  then 
started  towards  Bannister's  with  the  pur- 
pose, so  Taylor  supposed  and  believed,  of  set- 
ting the  fire,  with  a  parting  expression  from 
him  of  "Good  luck  go  with  you."  Taylor 
"laid  awake  two  hours  to  see  the  fire,"  but 
as  McGrath  and  Palmer  were  going  towards 
Bannister's  they  noticed  fresh  tracks  in  the 
road,  and  when  they  approached  within  20 
feet  of  the  liarn  observed  two  or  three  bug- 
gies in  the  barnyard,  which  frightened  Mc- 
Grath, who  was  afraid  to  go  on  with  the 
enterprise  for  fear  they  were  being  watched, 
and  so  it  was  abandoned.  McGrath  and  Palm- 
er were  both  witnesses  for  the  prosecu- 
tion. Palmer  testified  that  he  never  had  any 
intention  of  committing  the  crime,  and  Mc- 
Grath said  that  he  did  not  intend  to  set  the 
fire,  but  that  the  arrangement  was  that  it 
should  be  started  by  Palmer.  Upon  these 
facts  the  question  for  decision  is  whether  the 
defendant  was  legally  convicted  of  an  at- 
tempt to  commit  the  crime  of  arson. 

The  question  as  to  what  constitutes  an  at- 
tempt to  commit  a  crime  is  often  intricate 
and  difficult  to  determine,  and  no  general 
rule  has  or  can  be  laid  down  which  can  be 
applied  as  a  test  in  all  cases.  Each  cane 
must  be  determined  upon  its  own  facts,  in 
the  light  of  certain  principles  which  appear 
to  be  well  settled.  An  attempt  is  defined  as 
an  "intent  to  do  a  particular  criminal  thing, 
with  an  act  toward  it  falling  short  of  the 
thing  intended."  1  Bishop,  New  Crim.  Tjaw, 
9  728.  Or,  according  to  Wharton :  "An  at- 
tempt is  an  intended,  apparent,  unfinished 
crime."  1  Wharton,  Crim.  Law,  9th  ed.  § 
173.  Another  author  says :  "An  attempt  to 
commit  a  crime  is  an  act  done  in  part  ex- 
ecution of  a  criminal  design,  amounting  to 
more  than  mere  preparation, but  falling  short 
of  actual  consummation,  and  possessing,  ex* 
eept  for  failure  to  consummate,  all  the  ele- 
ments of  the  substantive  crime."  3  Am. 
&  Eng.  Enc.  T^aw,  2d  ed.  p.  260.  An  indict- 
able attempt,  therefore,  consists  of  two  im- 
portant elements:  First,  an  intent  to  com- 
mit the  crime;  and,  second,  a  direct,  ineffec- 
tual act  done  towards  its  commission.  To 
constitute  an  attempt,  there  m-ust  be  jwme- 
thing  more  than  a  mere  intention  to  commit 
the  offense,  and  preparation  for  its  com- 
mission is  not  Hufiicicnt.  Some  overt  act 
must  be  done  toward  its  commission,  but 
which  falls  short  of  the  completed  crime.  It 
need  not  be  the  last  proximate  act  before  i  lio 
consummation  of  the  offense,  but  it  must  be 
some  act  directed  toward  the  commission  of 
the  offense  after  the  preparations  are  madr. 
It  is  often  difficult  to  determine  the  differ- 
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ence  between  preparation  for  the  commis- 
sion of  a  crime  and  an  act  towards  its  com- 
mission. There  is  a  class  of  acts  which  may 
be  done  in  pursuance  of  an  intention  to  com- 
mit a  crime,  but  not,  in  legal  sense,  a  part 
of  it,  and  do  not  constitute  an  indictable 
attempt;  such  as  the  purchase  of  a  gun  with 
the  design  of  committing  murder,  or  the  pro- 
curing of  poison  with  the  same  intent. 
These  and  like  acts  are  considered  in  the 
nature  of  mere  preliminary  preparation,  and 
not  as  acts  toward  the  consummation  of 
the  crime.  It  is  upon  this  principle  that 
most  of  the  cases  cited  by  the  defendant 
rest,  although  some  of  them  seem  to  haire 
carried  the  doctrine  to  the  utmost  limit. 
Patrick  v.  People,  132  111.  620,  24  N.  E.  610; 
McDade  v.  People,  20  Mich.  50;  People  v. 
Youngs,  122  Mich.  202,  47  L.R.A.  108,  81 
N.  W.  114;  State  v.  Lung,  21  Nev.  200,  37 
Am.  St.  Rep.  505,  28  Pac.  235;  Stabler  v. 
Com.  05  Pa.  318,  40  Am.  Rep.  653;  Hicks  v. 
Com.  86  Va.  223,  10  Am.  St.  Rep.  801,  0  S. 
E.  1024;  State  v.  Bailer,  26  W.  Va.  00,  53 
Am.  Rep.  66. 

In  the  case  at  bar  we  have  something 
more  than  mere  intention  or  preparation,  so 
far  as  the  defendant  is  concerned.  His  part 
in  the  transaction  was  fully  consummated 
when  he  employed  McGrath  and  Palmer  to 
commit  the  offense,  gave  them  the  materials 
with  which  to  do  it,  showed  them  how  to 
start  a  slow-burning  fire,  paid  them  a  com- 
pensation for  their  services,  furnished  a 
horse  for  one  of  them  to  ride,  and  started 
them  on  their  way.  He  nad  thus  done  all 
that  he  was  expected  to  do,  and  his  felo- 
nious design  and  action  was  then  just  as 
complete  as  if  the  crime  had  been  con- 
summated, and  the  punishment  of  such  an 
offender  is  just  as  essential  to  the  safety 
of  society.  The  failure  to  commit  the 
crime  was  not  due  to  any  act  of  his,  but 
to  the  insufficiency  of  the  agencies  em- 
ployed for  carrying  out  his  criminal  dcbign. 
One  may  commit  a  crime  by  his  own  hand 
or  that  of  another ,_employed,  aided,  or  en- 
couraged by  him.  If  he  endeavors  or  at- 
tempts to  commit  it  himself  and  is  inter- 
rupted or  frustrated,  he  would  clearly 
be  guilty  of  an  indictable  attempt,  and,  if 
he  uses  another  person  to  accomplish 
the  same  purpose,  and  the  other  fails  to 
carry  out  his  design,  whether  purposely  or 
otherwise,  the  result  is  the  same.  State  v. 
Bowers,  35  S.  C.  262,  15  L.R.A  100,  28  Am. 
St.  Rep.  847,  14  S.  E.  488.  The  statute 
under  which  the  defendant  was  indicted  was 
probably  taken  from  that  of  the  state  of 
New  York.  It  had  received  a  judicial  con- 
struction in  that  state  long  before  it  was 
enacted  here.  In  People  v.  Bush,  4  Hill,  133, 
decided  in  1843.  the  defendant  was  indicted 
for  an  attempt  to  commit  the  crime  of  arson. 
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The  proof  was  that  he  requested  one  Kinney 
to  set  fire  to  a  bam,  gave  him  a  matcli  for 
that  purpose,  and  promised  to  reward  him. 
The  court  held  the  conviction  l^al,  although 
ibe  defendant  never  intended  to  be  present 
at  the  commission  of  the  offense  and  Kinney 
never  intended  to  commit  it;  Mr.  Justice 
Cowen  saying:  "The  act  imputed  to  Bush 
was  no  doubt  an  attempt  to  commit  an  of- 
fense. It  is  admitted  that  he  endeavored  to 
make  himself  an  accessory  before  the  fact; 
and  to  become  an  accessory  is,  in  itself,  an 
offense.  A  mere  solicitation  to  commit  a 
felony  is  an  offense,  whether  it  be  actually 
committed  or  not.  This  was  held  in  the 
King  V.  Higgins,  2  East,  5.  In  the  case  be- 
fore us  there  was  more.  The  solicitation  was 
followed  by  furnishing  the  instrument  of 
mischief.  The  question  of  principal  and  ac- 
cessory does  not  arise,  as  it  would  have  done 
provided  the  crime  had  actually  been  com- 
mitted. Had  it  been  committed,  the  attempt 
would  have  been  merged  in  an  actual  felony, 
-—a  crime  of  another  species.  There  would 
have  been  a  principal  arson  by  Kinney  and 
an  accessorial  offense  by  Bush.  The  attempt 
of  the  latter  was  to  have  both  crimes  com- 
mitted, and,  the  question  of  principal  and 
accessory  not  being  in  the  case,  I  see  noth- 
ing against  considering  the  matter  in  the 
light  of  the  ordinary  rule  that  what  a  man 
does  by  another  he  does  by  himself;  in  other 
words,  the  course  taken  to  commit  the  arson 
by  the  hand  of  Kinney  was  the  same  thing, 
in  legal  effect,  as  if  Bush  had  intended  to 
set  the  fire  personally,  and  had  taken  steps 
preparatory  to  that  end." 

The  same  principle  was  again  applied  in 
McDermott  v.  People,  5  Park.  Crim.  Rep. 
102.  In  that  case  the  defendant  solicited  an- 
other to  commit  the  crime  of  arson,  offering 
in  consideration  thereof  to  deed  and  assign 
over  to  him  certain  property,  and  said  he 
had  camphene  and  other  combustibles  in  his 
room.  The  court  held  the  defendant  proper- 
ly convicted  of  an  attempt  to  commit  arson, 
saying:  "The  two  important  and  essential 
facts  to  be  established  to  convict  a  person  of 
an  offense  are,  first,  an  intent  to  commit  the 
offense;  and,  second,  some  overt  act  conse- 
quent upon  that  intent  towards  its  commis- 
sion. So  long  as  the  act  rests  in  bare  inten- 
tion, it  is  not  punishable.  Cogitationis 
poenam  nemo  patitur.  It  is  only  when  the 
thought  manifests  itself  by  an  outward  act 
in  or  toward  the  commission  of  an  offense 
that  the  law  intervenes  to  punish.  As  we 
cannot  look  into  the  mind  to  see  the  intent, 
it  must,  of  necessity,  be  inferred  from  the 
nature  of  the  act  done,  and,  if  that  be  unlaw- 
ful, a  wicked  intent  will  be  presumed.  These 
are  fundamental  l^al  principles.  Now,  ap- 
plied to  the  facts  of  this  case,  what  do  we 
find!    We  find  that  the  defendant  intended 
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to  eommit  the  crime  of  anon.  Indeed^  he 
had  oonmiitted  the  offense  'already  in  his 
heart.'  What  were  the  overt  acts  toward  the 
commission?  He  had  prepared  camphene 
and  other  combustibles^  and  had  them  in  his 
room,  and  then  he  went  a  step  farther  and 
solicited  McDonnell  to  use  those  combusti- 
bles to  bum  the  building,  promising  him, 
if  he  would  do  so,  to  'give  him  the  deeds  of^ 
the  place,  and  assign  to  him  his  right  in  the 
same.'  We  Iiave,  then,  the  fixed  design  of 
the  defendant  to  bum  this  bam,  and  overt 
acts  toward  the  commission  of  the  offense, 
and  a  failure  in  the  perpetration  of  it.  The 
offense,  then,  is  fully  made  out,  for  the  in- 
tent to  do  the  wrongful  act,  coupled  with  the 
oyert  acts  toward  its  commission,  constitut- 
ed the  attempt  spoken  of  by  the  statute." 
These  cases  and  the  doctrine  upon  which 
they  are  grounded  have  been  recently  reaf- 
firmed in  People  v.  Gardner,  144  N.  Y.  119, 
'2S  L.ILA.  69«f,  43  Am.  St.  Rep.  741,  38  N.  E. 
1003,  and  People  ▼.  Sullivan,  173  N. 
Y.  122,  63  L.R^.  353,  93  Am.  St.  Rep. 
582,  65  N.  E.  989. 

Missouri  has  a  similar  statute.  In  State 
V.  Hayes,  78  Mo.  307,  the  defendant  solicited 
one  McMahan  to  set  fire  to  a  building,  fur- 
nished him  a  can  of  oil  for  tne  purpose,  and 
gave  him  instructions  for  the  burning.  The 
c«urt  held  that  he  was  properly  convicted  of 
an  attempt,  although  McMahan  was  acting 
under  the  advice  of  the  police,  and  did  not 
himself  intend  to  commit  arson.  The  court 
said:  ''The  evil  intent  which  imparts  to 
the  act  its  criminality  must  exist  in  the 
mind  of  the  procurer.  And  how  the  fact 
that  the  party  solicited  does  not  acquiesce  or 
share  in  the  wicked  intent,  exonerates  the 
solicitor,  baffles  reason. 

The  state  of  Geoi^a  has  a  statute  like- 
wise taken  from  New  York.  In  Griffin  v. 
SUte,  26  Ga.  493,  the  New  York  cases  are 
approved.  The  defendant  intended  to  com- 
mit the  crime  of  larceny  by  abstracting 
goods  from  a  storehouse  through  the  agency 
of  one  Jones.  He  took  an  impression  oif  the 
key  to  the  door  of  the  building,  and  made  a 
key  for  the  purpose  of  opening  it,  which  he 
sent  in  a  box  of  fruit  to  Jones,  who  feigning- 
ly agreed  to  become  a  participant  in  the  ac- 
complishment of  the  contemplated  crime.  It 
was  held  that  the  defendant  was  guilty  of  an 
attempt  to  commit  the  crime,  and  that 
Jones's  intent  had  nothing  to  do  with  his 
offense. 

The  statute  of  Massachusetts  provides  that 
"whoever  attempts  to  commit  an  offense 
prohibited  by  law,  and  in  such  attempt  does 
any  act  toward  the  commission  of  such  of- 
fense," shall  be  pUnished  as  therein  provided. 
In  Com.  T.  Peaslee^  177  Mass.  267,  59  N.  E. 
.55,  the  evidence  was  that  the  defendant  had 
arranged  combustibles  in  a  building  in  such 
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a  way  that  they  were  ready  to  be  lighted, 
and,  if  lighted,  would  have  set  fire  to  the 
building  and  contents.  The  plan,  however, 
required  a  candle  which  was  standing  on  a 
shelf  about  6  feet  away  from  the  combusti- 
bles to  be  placed  on  a  piece  of  wood  in  a 
pan  of  turpentine  and  lighted.  The  defend- 
ant offered  to  pay  a  young  man  in  his  em- 
ployment if  he  would  go  to  the  building, 
seemingly  some  miles  from  the  place  of  the 
dialogue,  and  carry  out  the  plan.  This  was 
refused.  Later  the  defendant  and  the  young 
man  drove  toward  the  building,  but,  when 
within  about  a  quarter  of  a  mile  of  the 
place,  defendant  said  he  had  changed  his 
mind  and  drove  away.  Tliis  was  the  only 
act  he  ever  did  toward  accomplishing  what 
he  had  in  contemplation,  and  yet  the  court 
held  that  it  was  sufficient  to  convict  him  of 
an  attempt  to  burn  the  building  and  its  con- 
tents, with  intent  to  injure  the  insurers  of 
the  same. 

We  conclude,  therefore,  that  the  convic- 
tion of  the  defendant  was  right,  and  the 
judgment  will  be  affirmed. 

Hailey»  J.,  took  no  part  in  this  decision. 

A  petition  for  rehearing  having  been  filed» 
Bean,  Ch.  J.,  on  January  30,  1906,  handed 
down  the  following  additional  opinion: 

The  doctrine  of  State  v.  Hull,  33  Or.  66,  72 
Am.  St.  Rep.  694,  54  Pac.  159,  and  similar 
cases,  has  no  application  to  the  facts  of  this 
case.  That  was  an  indictment  for  larceny. 
The  representative  of  the  owner  of  the  prop- 
erty alleged  to  have  been  stolen  solicited  the 
defendants  to  commit  the  offense.  The  prop- 
erty was  taken  by  them  by  the  express  direc- 
tion of  the  owner  and  with  his  assent. 
There  was,  therefore,  no  trespass  in  the  tak- 
ing and  no  crime  committed.  Here,  however* 
the  defendant,  Taylor,  planned  the  alleged 
arson  and  solicited  McGrath  and  Palmer  to 
assist  him  in  its  commission.  Palmer  in- 
formed his  employer  of  the  proposed  plan 
and  was  advised  to  join  Taylor  and  Mc- 
Grath in  appearance.  This  did  not  excuse 
Taylor  for  what  he  did  personally.  1  Bish* 
op,  Crim.  Law,  5th  ed.  §  262. 

The  petition  is  denied. 


NEBRASKA  SUPREME  COURT. 

ROYAL  HIGHLANDERS,    Plff.   in  Krr., 

V. 

DANIEL  ALBERT  SCOVILL  et  aL 
(66  Neb.  213,  92  N.  W.  206.) 

Waiver  by  officer  of  benefit  society. 

1.  Officers     of     subordinate    lodges    of 
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Case  Note. — There  are  many  cases  deal- 
ing  with    the   authority   of   a    subordinate 
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benevolent  societies  have  no  authority,  by 
reason  merely  of  such  office,  to  waive  any  of 
the  provisions  of  the  rules  and  regulations 
of  the  order  which  enter  into  and  form  a 
part  of  the  contract  of  membership. 
Receipt  of  dues  from  dying  member. 

2.  When  one  of  such  rules  was  that 
after  suspension  for  nonpayment  of  dues  a 
member  could  only  be  reinstated  while  in 
j^ood  health,  the  receipt  of  her  dues  for  re-4 
instatement  by  the  subordinate  lodge's  secre- 
tary while  she  was  in  a  dying  condition 
was  no  waiver  of  such  requirement  of  good 
health. 

(November  6,  1902.) 

ERROR  to  the  Distdct  Ck)urt  for  Hamil- 
ton   County    to   review   a   judgment   in 
favor  of  plaintiffs  in  an  action  brought  to 
recover  the  amount  alleged  to  be   due  on 
a  mutual   benefit  certificate.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Hainer  &  Smith  and  Talbot  & 
Allen,  for  plaintiff  in  error: 
To  secure  reinstatement  after  suspension, 


it  is  absolutely  necessary  that  the  member 
be  in  good  health  and  pay  all  arrearages. 

Neither  waiver  nor  estoppel  can  exist 
without  equal  knowledge  on  the  part  of 
all  connected  with  the  transaction  in  which 
the  doctrine  is  sought  to  be  urged. 

May,  Ins.  |  606;  Henshaw  v.  Bissell,  18 
Wall.  256,  21  L.  ed.  836;  Robertson  ▼. 
Metropolitan  L.  Ins.  Co.  88  N.  Y.  541; 
First  Nat.  Bank  v.  Farmers  &  M.  Bank, 
66  Neb.  140,  76  N.  W.  430;  Nebraska  Wes- 
leyan  University  v.  Parker,  62  Neb.  453,  72 
N.  W.  470;  Davidson  v.  Young,  38  111.  152; 
Northwestern  Mut.  L.  Ins.  Co.  v.  American, 
119  111.  329,  59  Am.  Rep.  790,  10  N.  E. 
228;  Brant  v.  Virginia  Coal  &  I.  Co.  93 
U.  S.  326,  23  L.  ed.  927;  Bigelow,  Estoppel, 
4th  ed.  444;  Carlson  v.  Supreme  Council. 
A.  L.  of  H.  116  Cal.  466,  35  L.R.A.  643. 
47  Pac.  375;  Grand  Lodge,  A.  O.  U.  W.  v. 
King,  10  Ind.  App.  639,  38  N.  E.  352;  Rice 
V.  Grand  Lodge,  A.  O.  U.  W.  92  Iowa,  417, 
60  N.  W.  726;  Wells  v.  Independent  Order 
of  Foresters,  25  Can.  L.  J.  N.  S.  209;  Grand 
Lodge,  A.  O.  U.  W.  v.  Jesse,  60  111.  App. 


lodge,  or  of  its  officers,  to  waive  forfeiture 
for  nonpayment  of  assessments.  There  are 
cases  which  hold  that  while  the  lodges  and 
their  officers  are  agents  of  the  supreme 
lodge,  yet  their  authority  is  limited  by  the 
by-laws  of  the  society,  with  which  each 
member  is  presumed  to  be  acquainted. 

In  Modern  Woodmen  v.  Tevis,  54  C.  C.  A. 
293,  117  Fed.  369,  the  court  held  that  the 
clerk  of  the  local  camp  was  an  agent  of 
the  head  camp  for  the  collecting  and  remit- 
ting of  dues  and  assessments,  but  his  au- 
thority was  limited  by  the  by-laws,  and  the 
members  and  beneficiaries  were  charged  with 
a  knowledge  of  such  by-laws,  and  no  act  of 
the  local  clerk  in  excess  of  such .  authority 
could  be  construed  as  a  waiver  by  the  head 
camp.  And  this  decision  is  quoted  with  ap- 
proval and  followed  in  Supreme  Lodge  K« 
of  H.  V.  Jones  (Ind.  App.)  69  N.  E.  718. 

And  in  Borgraefe  v.  Supreme  Lodge,  K.  & 
L.  of  H.  22  Mo.  App.  127,  which  is  cited  in 
Royal  Highlanders  v.  Scoviix,  it  was 
held  that  no  act  of  the  officers  of  a  subordi- 
nate lodge  could  dispense  with  the  member's 
duty  to  comply  with  the  laws  of  the  su- 
preme lodge,  nor  cause  a  waiver  of  forfeiture 
for  nonpayment  of  assessments.  Similar 
decisions  were  rendered  in  State  ex  rel. 
Young  V.  Temperance  Benev,  Asso.  42  Mo. 
App.  485;  Grand  Lodge  A.  O.  U.  W.  v. 
Jesse,  50  111.  App.  101 ;  United  Moderns  v. 
Pike  (Tex.  Civ.  App.)  76  S.  W.  774;  Chad- 
wick  V.  Order  of  Triple  Alliance,  56  Mo. 
App.  463;  Brown  v.  drand  Council  North- 
western L.  of  H.  81  Iowa,  400,  46  N.  W. 
1086. 

In  Lavin  v.  Grand  Lodge,  A.  O.  U.  W.  104 
Mo.  App.  1,  78  S.  W.  325,  it  was  held  that 
where  it  was  the  duty  of  the  subordinate 
lodge  to  collect  and  remit  dues  and  assess- 
ments to  the  supreme  lodge,  the  officer  mak- 
ing such  collections  was  not  an  agent  of  the 
grand  lod^e,  and  an  action   upon  bis  part 
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in  receiving  dues  and  assessments  after 
maturity  would  not  constitute  a  waiver  of 
the  requirements  of  payment.  And  a  simi- 
lar decision  was  rendered  in  Sovereign 
Camp,  W.  W.  V.  Rothschild,  15  Tex.  Civ. 
App.  463,  40  S.  W.  553,  where  the  financial 
secretary  accepted  from  a  suspended  mem- 
ber a  part  of  his  arrearages. 

The  decision*  sometimes  hinges  upon 
whether  or  not* the  officers  of  the  supreme 
lodge  know  that  the  officers  of  the  subordi- 
nate lodge  are  in  the  habit  of  accepting  dues 
after  maturity.  In  Eaton  v.  Supreme  Lodge 
K.  of  H.  22  Cent.  L.  J.  560,  Fed.  Cas.  No. 
4259a,  it  was  held  that  the  collecting  agent 
of  the  local  lodge  was  not  an  officer  of  the 
supreme  lodge,  and,  if  he  received  assess- 
ments from  members  after  maturity,  which 
was  expressly  forbidden  by  the  rules  and 
regulations,  such  an  act  would  not  be  a 
waiver  of  forfeiture  by  the  society  unless 
it  was  shown  that  the  officers  of  the  su- 
preme lodge  had  knowledge  of  such  facts 
and  acquiesced  therein.  It  was  similarly 
held  in  Graves  v.  Modern  Woodmen,  85 
Minn.  396,  89  N.  W.  6;  Supreme  Council  of 
R.  A.  V.  Taylor,  67  C.  C.  A.  406,  121  Fed. 
66;  Harvey  v.  Grand  Lodge,  A.  O.  U.  W. 
50  Mo.  App.  472. 

But  in  Boyce  v.  Royal  Circle,  99  Mo.  App. 
349,  73  S.  W.  300,  it  was  held  that  if  the 
supreme  officers  continued  to  receive  dues 
with  knowledge  that  they  were  paid  out  of 
time,  a  waiver  of  the  forfeiture  of  benefits 
might  be  inferred  from  such  acts. 

In  Fraternal  Union  v.  Hurlock,  33  Tex. 
Civ.  App.  78,  75  S.  W.  539,  it  was  held 
that  the  action  of  a  local  collector  in  re- 
ceiving the  dues  of  one  member  who  was 
delinquent,  without  requiring  him  to  go 
through  the  regular  form  of  reinstatement, 
did  not  show  a  custom  which  would  bind 
the  order,  especially  as  the  supreme  officers 
did  not  know  of  the  facts. 


1902. 


ROYAL    HIGHLANDERS   v.    SCOViLL. 


423 


lai;  Sovereign  Camp,  W.  W.  v.  Roths- 
child, 15  Tex.  Civ.  App.  463,  40  S.  W.  563; 
McDo]iald  V.  Supreme  Council  O.  of  C.  F. 
78  Cal.  49,  20  Pac.  41;  Equitable  Life 
AssuT.  Soc.  V.  McElroy,  28  C.  C.  A.  365, 
49  U.  S.  App.  648,  83  Fed.  631;  Haydel  v. 
Mutual  Reserve  Fund  Life  Asso;  98  Fed. 
200;  Hartford  F.  Ins.  Co.  v.  Small,  14  C. 
C.  A.  33,  30  U.  S.  App.  127,  66  Fed.  490; 
New  York  L.  Ins.  Co.  v.  Statham,  93  U.  S. 
24,  23  L.  ed.  789;  Klein  v.  New  York  L. 
Ins.  Co.  104  U.  R.  88,  26  L.  ed.  662;  Thomp- 
son v.  Knickerbocker  L.  Ins.  Co.  104  U.  S. 
252,  26  L.  ed.  765;  McMahon  v.  Supreme 
Tent  K.  of  M.  151  Mo.  522,  52  S.  W.  384; 
Livesey  v.  Omaha  Hotel  Co.  5  Neb.  50; 
Henry  A  C.  Co.  v.  Fisherdick,  37  Neb.  207, 
55  N.  W.  643;  Hamilton  v.  Home  F.  Ins. 
Co.  42  Neb.  883.  61  N.  W.  93. 

An  officer  selected  because  of  his  fitness 
cannot  delegate  his  authority  by  appoint- 
ing A  subagent. 

Ruthven  Bros.  v.  American  F.  Ins.  Co. 
92  loT^-a,  316,  60  N.  W.  663. 

Officers   of    a   mutual    benefit    insurance 


company  have  no  authority  to  waive  by- 
laws and  provisions  adopted  by  the  mem- 
bers for  their  mutual  protection. 

Mulrey  v.  Shawmut  Mut.  F.  Ina.  Co.  4 
Allen,  116,  81  Am.  Dec.  689;  Baxter  v. 
Chelsea  Mut.  F.  Ins.  Co.  1  Allen,  294,  79  Am. 
Dee.  730;  Lyon  v.  Supreme  Assembly  R.  S. 
of  G.  F.  163  Mass.  83,  26  N.  E.  236;  West- 
chester F.  Ins.  Co.  V.  Earle,  33  Mich.  150; 
Sparks  v.  Despatch  Transfer  Co.  104  Mo. 
531,  12  L.R.A.  714,  24  Am.  St.  351,  16  S. 
W.  417;  Ceeder  v.  H.  M.  Loud  &  Sons 
Lumber  Co.  86  Mich.  541,  24  Am.  St.  Rep. 
134,  49  N.  W.  575;  Sherman  Center  Town 
Co.  V.  Swigart,  43  Kan.  292,  19  Am.  St. 
Rep.  137,  23  Pac.  669;  Bacon,  Ben.  Soc. 
§§  151,  426;  Sovereign  Camp,  W.  W.  v. 
Rothschild,  supra;  Brewer  v.  Cheslsea  Mut. 
F.  Ins.  Co.  14  Gray,  203;  Burbank  v.  Bos- 
ton Police  Relief  Asho.  144  Mass.  434,  11 
N.  E.  091 ;  McCoy  v.  Roman  Catholic  Mut. 
Ins.  Co.  152  Mass.  272,  25  N.  E.  289; 
Busby  V.  North  American  L.  Ins.  Co.  40 
Md.  572,  17  Am.  Rep.  634;  Union  Mut.  L. 
Ins.    Co.    V.    McMillen,    24    Ohio    St.    67; 


In  Field  v.  National  Council,  K.  &  L.  of 
S.  64  Neb.  226,  89  N.  W.  773,  it  was  held 
that  the  financial  secretary  of  a  local  lodge 
has  no  implied  authority  to  waive  the  by- 
laws of  the  society. 

In  Wallace  v.  Fraternal  Mystic  Circle, 
121  Mich.  263,  80  N.  W.  6,  it  was  held  that 
the  society  could  not  defend  in  an  action 
on  a  policy  on  the  ground  of  forfeiture, 
where  there  was  a  delay  of  forty  days  in  the 
payment  of  assessments,  and  the  local  lodge 
had  the  right  within  ninety  days  to  rein- 
state members  suspended  for  nonpayment, 
and  had  held  fortn  the  idea  by  long  con- 
tinued acceptance  of  after-due  aHsessments 
that  such  delay  did  not  work  a  forfeiture, 
although  the  by-laws  declared  that,  where 
a  member  was  delinquent  for  twenty  days 
in  the  payment  of  an  assessment,  he  for- 
feited all  benefits  under  the  policy. 

In  Rice  v.  Grand  Lodge,  A.  O.  U.  W.  103 
Iowa,  643,  72  N.  W.  770,  it  was  held  that 
the  fact  that  the  local  lodge  had  been  in  the 
habit  of  receiving  assessments  from  a  mem- 
ber after  they  had  become  due  did  not  waive 
a  subsequent  forfeiture  for  the  nonpayment 
of  the  assessments  as  they  became  due. 

In  Bost  V.  Supreme  Council  R.  A.  87 
Minn.  417,  92  N.  W.  337,  it  was  held  that 
the  course  of  conduct  of  the  defendant  so- 
ciety in  allowing  members  to  become  de- 
linquent could  l^  changed  by  adopting  a 
new  by-law  providing  for  prompt  payment 
of  assessments,  so  that  a  delinquent  mem- 
ber could  not  claim  the  benefit  of  past 
waivers  to  excuse  future  delinquencies. 

There  are  cases,  however,  which  strongly 
hold  that  the  local  lodge,  being  the  agent  of 
the  supreme  lodge  to  collect  the  assess- 
ments, can  waive  forfeiture  for  nonpay- 
ment by  accepting  past-due  assessments. 
In  Whiteside  v.  Supreme  Conclave  I.  O.  of 
H.  82  Fed.  275,  it  was  held  that  the  action 
of  the  collector  of  dues  and  assessments  in 
4L.R.A.(N.S.) 


granting  to  the  insured  an  extension  of 
time  within  which  to  pay  his  assessments, 
in  violation  of  the  by-laws  of  the  society, 
was  binding  upon  the  society,  regardless  of 
that  provision  of  the  by-laws  which  held 
that  the  collector  was  the  agent  of  the  in- 
sured, and  not  of  the  society. 

And  in  Beil  v.  Supreme  Lodge,  K.  of  H. 
80  App.  Div.  609,  80  N.  Y.  Supp.  751,  it 
was  held  that  acts  of  a  subordinate  lodge 
are  acts  of  the  supreme  lodge,  and  the  ac- 
ceptance and  retainer  of  past-due  assess- 
ments act  as  a  waiver  of  the  torfeiture. 

In  Supreme  Tribe  v.  Hall,  24  Ind.  App. 
316,  79  Am.  St.  Rep.  262,  56  N.  E.  780, 
where,  after  the  death  of  the  insured,  the 
officers  of  the  local  lodge  demanded  and  re- 
ceived past-due  assessments,  the  court  held 
that  the  forfeiture  for  nonpayment  of  dues 
had  been  waived  by  the  action  of  the  officers 
of  the  local  camp. 

In  Grand  Lodge  A.  0.  U.  W.  ▼.  Lach- 
mann,  199  111.  140,  64  N.  E.  1022,  it  was 
held  that  the  subordinate  lodge  was  the 
agent  of  the  grand  lodge,  and  notice  by  the 
subordinate  lodge  to  delinquent  members 
that  assesHments  due  February  28  must  be 
paid  by  March  25  would  be  a  waiver  of  the 
by-law  which  provided  for  immediate  pay- 
ment of  such  assessments;  and  Daniher  v. 
Grand  Lodge  A.  O.  U.  W.  10  Utah,  110,  37 
Pac.  245,  is  to  the  same  effect. 

And  in  Cauveren  v.  Ancient  Order  of 
Pyramids,  98  Mo.  App.  433,  72  S.  W.  141, 
it  was  held  that  where  the  deceased  had 
made  payment  of  his  past-due  assessments, 
and  the  local  scribe  promised  to  send  him 
proper  papers  to  be  filled  out  for  his  rein- 
statement, and  neglected  to  do  so,  and  it 
appeared  that  other  similar  cases  had  oc- 
curred without  objection  on  the  part  of  the 
company,  that  such  acts  constituted  a 
waiver  of  the  requirements. 

In  Seehom  v.  Supreme  Council  C.  K«  of 
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Home  F.  Ins.  Co.  t.  Garbacz,  48  Neb.  827, 
67  N.  W.  864;  Borgraefe  v.  Supreme  Lodge 
K.  &  L.  of  H.  26  Mo.  App.  218;  Bouton  v. 
American  Mut.  L.  Co.  25  Conn.  542;  Miller 
v.  Hillsborough  Mnt.  F.  Assur.  Asso.  42  N.  J. 
Eq.  459,  7  All.  895;  Illinois  Masons'  Benev. 
Soc.  ▼.  Baldwin,  86  HI.  479;  Joyce,  Ins.  § 
1382,  p.  1455;  Wiggin  ▼.  Knights  of  Pythias, 
31  Fed.  122;  Manson  t.  Grand  Lodge  A.  0. 
U.  W.  30  Minn.  509.  16  N.  W.  396. 

This  officer  could  not  have  waived  the 
suspension  when  the  woman  was,  at  the  time 
of  the  attempted  reinstatement,  actually, 
on  her  deathbed. 

Equitable  Life  Assur.  Soc.  v.  McElroy, 
supra;  Globe  Mut.  L.  Ins.  Co.  v.  Wolff,  95 
U.  S.  326,  24  L.  ed.  387;  Marshall  v. 
Women's  Mut.  Ins.  &  Acci.  Co.  26  Jones 
&  S.  406,  11  N.  Y.  Supp.  700,'  Pollock, 
Contr.  p.  491;  Loewer  v.  Harris,  6  C.  C. 
A.  394,  14  U.  S.  App.  615,  57  Fed.  367; 
French  v.  Vining,  102  Mass.  135,  3  Am. 
Rep.  440;  Piedmont  &,  A.  L.  Ins.  Co.  v. 
Ewing,  92  U.  S.  377,  23  L.  ed.  610;  Daniels 
V.  Hudson  River  F.  Ins.  Co.  12  Cush.  416, 
59  Am.  Dec.  197;  Clark  v.  Union  Mut.  F. 
Ins.  Co.  40  N.  H.  333,  77  Am.  Dec.  721; 
Joyce,  Ins.  SI  1844r-1847,  1861,  1862;  Keith 
V.  Globe  Ins.  Co.  52  111.  518,  4  Am.  Rep. 
624;  Bcbee  v.  Hartford  County  Mut.  F. 
Ins.  Co,  26  Conn.  51,  65  Am.*  Dec.  554; 
Mutual  F.  Ins.  Co.  v.  Deale,  18  Md.  26,  79 
Am.  Dec.  673;  Supreme  Lodge  K.  of  P.  v. 
Quinn,  78  Miss.  525,  29  So.  826;  Miles  v. 
Mutual  Reserve  Fund  Life  Asso.  108  Wis. 
421,  84  N.  W.  163;  Rockwell  v.  Mutual  L. 
InjB.  Co.  20  Wis.  336;  Lewis  v.  Phoenix 
Mut.  L.  Ins.  Co.  44  Conn.  73;  Grossman  v. 
Massachusetts  Ben.  Asso.  143  Mass.  435,  9 
N.  E.  753;  Unsell  v.  Hartford  Life  &  An- 
nuity Ins.  Co.  32  Fed.  443;  Ronald  v.  Mu- 
tual Reserve  Fund  Life  Asso.  132  N.  Y. 
378,  30  N.  E.  739;  Rice  v.  Grand  Lodge, 
A.  O.  U.  W.  92  Iowa,  417,  60  N.  W.  726; 
Busby  V.  North  America  L.  Ins.  Co.  40  Md. 


572,  17  Am.  Rep.  634;  Adam's  Exp.  Co. 
V.  Trego,  35  Md.  69;  Security  Ins.  Co.  v. 
Fay,  22  Mich.  467,  7  Am.  Rep.  670;  Gar- 
butt  V.  Citizens'  Life  &  Endowment  Asso. 
84  Iowa,  293,  51  N.  W.  148;  Hartford  Life 
&  Annuity  Ins.  Co.  v.  Unsell,  144  U.  S.  439, 
36  L.  ed.  496,  12  Sup.  Ct.  Rep.  671;  Toelle 
v.  Central  Verein,  97  Wis.  322,  72  N.  W. 
630;  Chadwick  v.  Order  of  Triple  Alliance, 
56  Mo.  App.  463;  Queen  Ins.  Co.  v.  Young, 
86  Ala.  424,  11  Am.  St.  Rep.  58,  5  So.  116; 
Henry  &  C.  Co.  v.  Fisherdick,  37  Neb.  209, 
55  N.  W.  643;  Globe  Mut  L.  Ins.  Co.  v. 
Wolff,  95  U.  S.  326,  24  L.  ed.  387;  Bor- 
graefe v.  Supreme  Lodge,  K.  &  L.  of  H.  22 
Mo.  App.  141;  Field  v.  National  Cotmcil, 
K.  &  L.  of  S.  64  Neb.  226,  89  N.  W.  773; 
McDonald  v.  Supreme  Council  O.  of  C.  F. 
78  Cal.  49,  20  Pac.  41;  Har^-ey  v.  Grand 
Lodge,  A.  O.  U.  W.  50  Mo.  App.  477;  Su- 
preme  Lodge  K.  of  H.  v.  Keener,  ^  Tex. 
Civ.  App.  267,  25  S.  W.  1085;  Eaton  v. 
Supreme  Lodge  K.  of  H.  22  Cent.  L.  J. 
560;  Hansen  v.  Supreme  Lodge  K.  of  H. 
140  111.  301,  29  N.  E.  1123;  Lyon  v.  Su- 
preme Assembly  R.  S.  of  G.  F.  supra; 
Brotherhood's  Case,  31  Beav.  365;  Bur- 
bank  V.  Boston  Police  Relief  Asso.  144 
Mass.  437,  11  N.  E.  691;  McCoy  v.  Roman 
Catholic  Mut.  Ins.  Co.  152  Mass.  272,  25 
N.  E.  289;  Swett  v.  Citizens'  Mut.  Relief 
Soc.  78  Me.  541,  7  Atl.  394;  Kocher  v.  Su- 
preme Council  C.  B.  L.  65  N.  J.  L.  649, 
52  L.R.A.  861,  86  Am.  St.  Rep.  687,  48 
Atl.  544;  Belleville  Mut.  Ins.  Co.  v.  Van 
Winkle,  12  N.  J.  Eq.  333;  Hale  v.  Mechan- 
ics' Mut.  F.  Ins.  Co.  6  Gray,  169,  66  Am. 
Dec.  410;  Brewer  v.  Chelsea  Mut.  F.  Ins. 
Co.  14  Gray,  203;  Miller  v.  Hillsborough 
Mut.  F.  Assur.  Aseo.  42  N.  J.  Eq.  459, 
7  Atl.  895.  44  N.  J.  Eq.  224,  10  Atl.  106, 
14  Atl.  278. 

Messrs.  J.  H.  Grosvenor,  J.  A.  Whitmore, 
and  D.  A.  Scovill,  for  defendants  in  error: 

Payment  to  the  clerk,  employee,  or  a 
member   of    the   family    of    the    agent,    if 


A.  96  Mo.  App.  233,  68  S.  W.  949,  where 
the  local  lodge  had  permitted  a  member  to 
fall  into  the  habit  of  delay  in  his  payments, 
it  was  held  that  the  member  had  a  right  to 
notice  before  he  was  suspended,  although, 
under  the  by-laws,  the  mere  act  of  nonpay- 
ment of  assessments'  worked  a  suspension 
and  forfeiture. 

in  McDonald  v.  Supreme  Council,  O.  of 
C.  F.  78  Cal.  49,  20  Pac.  41,  it  was  held  that 
an  acceptance  by  the  association  of  past- 
due  assessments  would  be  a  waiver  of  the 
forfeiture,  and  the  court  makes  the  dis- 
tinction between  that  case  and  Borgraefe  v. 
Supreme  Lodge,  K.  &  L.  of  H.  22  Mo.  App. 
127,  cited  in  the  principal  case,  holding  that 
in  the  Borgraefe  Case  there  was  no  accept- 
ance of  the  past-due  assessments  by  the 
company,  and  the  decision  is  wholly  based, 
iparently,  upon  the  fact  of  the  acceptance. 
..R.A.(N.S.) 


In  Modern  Woodmen  v.  Jameson,  48  Kan. 
718,  30  Pac.  460,  it  was  held  that  lorfeitures 
are  not  favored  by  the  law,  and  the  acts  of 
the  local  lodge  in  continuing  to  treat  a 
member  delinquent  in  the  payment  of  his 
assessments  as  a  member  of  the  lodge,  and 
in  accepting  assessments  from  him,  work  a 
waiver  of  the  forfeiture;  and  the  decision  in 
Erdmann  v.  Mutual  Ins.  Co.  44  Wis.  376,  is 
to  the  same  effect. 

In  O'Connor  v.  Supreme  Conclave  K.  of 
D.  102  Ga.  143,  66  Am.  St.  Rep.  159,  28 
S.  E.  282,  it  was  held  that  whether  the  act 
of  a  local  officer  in  receiving  past^due  as- 
sessments w^as  binding  or  not  depended 
upon  the  relation  which  the  local  officers 
bore  to  the  supreme  lodge,  which  could  be 
shown  only  by  the  by-laws  of  the  society. 
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authorized,  is  as  effectiye  as  if  paid  to  the 
agent  in  person. 

German  Ins.  Co.  ▼.  RoundB,  36  Neb.  752, 
53  N.  W.  660 ;  Anderson  v.  Supreme  Ck>uncil 
O.  of  C.  F.  135  N.  Y.  107,  31  N.  E.  1002; 
Supreme  Lodge,  K.  of  H.  v.  Dairis,  26  Colo. 
256,  58  Pac.  595. 

The  fraternity,  through  its  officers,  can- 
not ignore  the  question  of  good  health,  ac- 
cept payment  of  arrearages  and  future  as- 
{^essments  and  dues,  issue  a  receipt  that 
the  member  is  officially  informed  places  his 
insurance  in  full  force,  and,  without  notice 
to  the  insured,  reserve  to  itself  the  right, 
after  the  death  of  the  insured,  to  declare 
the  policy  forfeited  and  void  if  it  shall 
deem  it  to  its  advantage  so  to  do. 

Life  Ins.  Clearing  Co.  v.  Altschuler,  55 
Neb.    344,   75    N.    W.    862. 

The  clerks  of  the  local  camps  are,  in  the 
matter  of  collecting  and  remitting  assess- 
ments and  waiving  of  forfeitures,  the 
agents  of  the  society. 

Modftrn  Woodmen  y.  Coleman,  64  Neb. 
162,  8»  N.  W.  641;  Supreme  Lodge  K.  of 
P.  ▼.  Withers,  177  U.  S.  260,  44  L.  ed.  762, 
20  Sup.  Ct.  Rep.  611;  Modem  Woodmen  v. 
Tevis,  49  C.  C.  A.  256,  111  Fed.  113;  Su- 
preme Tribe,  B.  H.  v.  Hall,  24  Ind.  App. 
316,  79  Am.  St.  Rep.  262,  56  N.  E.  781; 
Coverdale  v.  Royal  Arcanum,  193  111.  91,  61 
N.  E.  915;  Supreme  Lodge  K.  of  H.  v. 
Davis,   26   Colo.  252,  58  Pac.   595. 

Having  accepted  full  payment  without 
question  as  to  health,  and  issued  an  un- 
conditional receipt  therefor,  the  right  of 
forfeiture  was  waived. 

Metropolitan  Safety  Fund  Acci.  Asso.  v. 
Windover.  137  lU.  417.  27  N.  E.  538; 
Schultz  V.  Caledonian  Ins.  Co.  94  Wis.  42, 
68  N.  W.  415;  Modern  Woodmen  v.  Lane, 
62  Neb.  89,  86  N.  W.  943;  Rice  v.  New 
England  Mut.  Aid  Soc.  146  Mass.  248,  15 
N.  E.  624;  Modern  Woodmen  v.  Colman, 
9upra;  Mee  ▼.  Bankers'  Life  Asso.  69  Minn. 
210,  72  N.  W.  74;  Manon  v.  Grand  Lodge 
A.  O.  U.  W.  30  Minn.  609,  16  N.  W.  395; 
Bailey  v.  Mutual  Ben.  Asso.  71  Iowa,  689, 
27  N.  W.  770;  Rasmusen  v.  New  York  L. 
Ins.  Co.  91  Wis.  81,  64  N.  W.  301 ;  Life  Ins. 
Clearing  Co.  v.  Altschuler,  55  Neb.  341, 
75  N.  W.  862;  Burlington  Voluntary  Re- 
lief Department  v.  White,  41  Neb.  547,  43 
Am.  St.  Rep.  701,  59  N.  W.  747. 

Day,  C,  filed  the  following  opinion: 
Daniel  A.  and  Elizabeth  P.  Scovill 
brought  this  action  in  the  district  court  for 
Hamilton  county  against  the  Royal  High- 
landers to  recover  upon  the  benefit  cer- 
tificate issued  by  the  defendant  to  Olive  M. 
Steovill,  in  which  the  plaintiffs  were  named 
4L.R.A.(N.8.) 


as  beneficiaries.  The  trial  court  instructed 
the  jury  to  return  a  verdict  in  favor  of  the 
plaintiffs,  upon  which  judgment  was  ren- 
dered, to  review  which  the  defendant  haa 
brought  error  to  this  court. 

The  defendant  is  a  mutual  fraternal  as- 
sociation, organized  under  the  laws  of  this 
state,  with  its  principal  place  of  business  or 
head  office  in  the  city  of  Aurora,  Nebraska. 
Like  most  of  the  mutual  fraternal  insurance 
associations,  the  defendant  organization  is 
founded  upon  the  lodge  system;  having  a 
supreme  or  executive  castle,  with  subordi- 
nate lodges  located  at  different  places 
throughout  the  country.  In  addition  to  the 
fraternal,  benevolent,  and  social  features 
which  the  association  inculcates,  it  also 
undertakes,  under  certain  conditions,  to 
provide  indemnity  in  case  of  disability  or 
death  of  its  members.  One  of  the  subor- 
dinate or  tributary  castles  is  located  at 
Aurora,  which  is  known  as  Helen  Castle, 
No.  68,  of  the  Royal  Highlanders.  Olive 
M.  Scovill,  previous  to  her  marriage  to 
George  H.  Decker,  became  a  member  of 
this  tributary  castle,  and  on  January  26, 
1899,  there  was  issued  to  her  by  the  defend- 
ant a  benefit  certificate  whereby  the  defend- 
ant agreed  in  case  of  her  death  to  pay  a 
certain  sum  to  the  beneficiaries  named  in 
the  certificate.  The  certificate  provided 
that,  in  case  of  death  occurring  after 
one  or  before  two  years  from  the  date 
of  the  certificate,  the  sum  of  $500  should 
be  paid  to  the  beneficiaries.  The  certificate 
also  contained  a  condition  as  follows:  "The 
payment  of  all  or  any  part  of  this  cer- 
tificate is  conditioned  under  the  provisions 
tnat  the  owner  thereof  shall  have,  in  ever}- 
particular,  complied  with  the  edicts,  rulen. 
and  regulations  governing  the  membership 
of  this  fraternity  now  in  force,  or  that  ma>' 
hereafter  become  a  part  of  the  same. 
.  .  .  Both  the  edicts  and  applications  arc 
made  a  part  of  this  certificate."  The  rules 
and  edicts  of  the  supreme  castle,  among 
other  things,  provided  for  the  payment  by 
its  members  of  certain  assessments  or  fixed 
quarterly  dues,  which  sums  were  to  be  paid 
by  the  member  to  the  secretary  of  the  tribu- 
tary castle  of  which  he  was  a  member 
within  a  given  period,  and  provided  that 
"any  member  failing  to  pay  the  same  with- 
in the  time  in  which  it  is  due  shall  stand 
suspended  from  all  the  benefits  of  the  fra- 
ternity." The  insured  did  not  pay  the  as- 
sessment levied  against  her  for  the  month 
of  May,  and  which,  under  the  rules  of  the 
association,  became  due  and  payable  on 
or  before  June  1st,  and  for  such  failure  she 
was  duly  suspended,  and  on  June  13th  no- 
tice  of    her   suspension    was    given,    which 
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notice  was  received  by  her  upon  the  follow- 
ing day.  After  becoming  a  member  of 
Helen  Castle,  No.  68,  the  insured  removed 
to  Omaha,  and  was  residing  there  at  the 
time  of  her  death.  On  June  18th  or  19th 
she  was  taken  ill  with  premature  child- 
birth, necessitating  a  severe  operation  on 
the  19th.  On  the  20th  the  attending  phy- 
sician detected  septic  symptoms,  which  con- 
tinued to  grow  worse,  and  at  6:30  o'clock 
p.  If.  on  June  2l8t  the  insured  died.  At  3 
o'clock  on  the  afternoon  of  her  death  the  at- 
tending physician  called  up  by  telephone  D. 
A.  Scovill,  one  of  the  beneficiaries,  and  in- 
formed him  of  the  serious  illness  of  his 
daughter,  and  suggested  that,  if  she  had 
any  insurance,  he  ought  to  look  after  the 
payment  of  her  premium.  On  the  after- 
noon of  June  2l8t,  Mr.  Scovill  called  at  the 
head  ofBce  of  the  Royal  Highlanders,  and  in- 
quired the  amount  necessary  to  be  paid  to 
reinstate  the  insured,  and  was  informed 
that  all  matters  of  payments  of  assessments 
and  dues  should  be  made  through  the  secre- 
tary of  the  tributary  castle,  and  directed 
him  to  call  upon  Mrs.  Glover,  the  secretary 
of  Helen  Castle,  No.  68.  Mrs.  Glover  resid- 
ed some  distance  from  the  business  portion 
of  the  city,  and,  as  a  matter  af  convenience 
for  the  members  of  the  castle,  she  left  her 
books  and  receipts  at  her  husband's  store, 
where  assessments  could  be  paid.  Although 
not  specially  authorized  to  do  so  by  the  ac- 
tion of  the  lodge,  Mr.  Glover,  in  the  absence 
of  his  wife,  received  payments  made  by  any 
of  the  members,  and  issued  receipts  to  them 
therefor  in  the  name  of  his  wife,  as  secre^ 
taiy  of  the  castle.  Mr.  Scovill  called  at 
the  store,  and,  not  finding  Mrs.  Glover, 
asked  Mr.  Glover  the  amount  necessary  to 
be  paid  to  reinstate  his  daughter.  Mr. 
Glover  examined  the  books,  and  informed 
Mr.  Scovill  that  the  assessments  and  quar- 
terly dues  amounted  to  $1.30,  which  Mr. 
Scovill  then  paid;  and  thereupon  Mr. 
Glover,  in  the  name  of  his  wife,  as  secretary 
of  the  castle,  issued  a  receipt  to  Olive  M. 
Scovill,  showing  payment  of  assessments 
for  May  and  June,  and  the  quarterly  dues 
payable  June  3d,  and  delivered  a  re- 
ceipt to  Mr.  Scovill.  There  is  a  conflict  in 
the  testimony  as  to  whether  Mr.  Scovill 
made  the  payment  before  or  after  he  re- 
ceived the  telephone  message  from  the  phy- 
sician. At  all  events  he  did  not  indicate 
to  Mr.  Glover  any  knowledge  or  information 
he  may  have  had  respecting  the  condition 
of  his  daughter's  health,  and  no  inquiry 
was  made  by  Mr.  Glover  as  to  the  health 
of  the  insured. 

In  the  view  we  have  taken  of  the  case, 
the  question  as  to  Mr.  Scovill's  knowledge 
4L.R.A.(N.S.) 


of  the  condition  of  his  daughter's  health 
seems  entirely  immaterial.  In  making  the 
payment  he  acted  as  the  agent  of  the  in- 
sured, and  his  knowledge  of  her  condition 
does  not  seem  to  us  to  have  any  special 
bearing  upon  her  rights  to  be  reinstated- 
Her  right  to  become  reinstated  depends 
upon  the  edicts  and  regulations  of  the 
supreme  castle.  One  of  the  edicts  provides 
"that  any  member  suspended  for  nonpay- 
ment of  monthly  payments  or  dues  may  be 
reinstated,  if  in  good  health  and  not  en- 
gaged in  any  of  the  prohibited  occupations, 
by  the  payment  of  all  arrearages  of  every 
kind  within  sixty  days  of  suspension."  It 
would  seem,  therefore,  that  the  right  of  the 
insured  to  become  reinstated  depended  upon 
two  conditions :  First,  she  must  have  been 
in  good  health  at  the  time ;  and,  second,  the 
payment  of  all  arrearages  within  the  time 
limited.  By. the  plain  and  clear  meaning 
of  the  edict,  the  good  health  of  the  member 
at  the  time  of  the  payment  must  exist,  as  a 
condition  precedent  to  the  right  of  rein- 
statement. When  the  insured  tendered  the 
amount  of  the  assessments  due,  she  implied- 
ly, at  least,  represented  that  the  oonditdona 
existed  upon  which  she  had  the  right  to  be 
reinstated;  1712;.,  that  she  was  in  good 
health.  The  evidence  is  clear  and  undisput- 
ed that  at  the  time  of  the  payment  of  the 
assessment  the  insured  was  hopelessly  ill 
and  dying,  and  lived  but  a  few  hours  there- 
after. 

It  is  insisted,  however,  by  the  plaintiffs, 
that  the  acceptance  of  the  assessment  by  Mr. 
Glover  was  a  waiver  of  the  condition  of 
good  health.  We  cannot  agree  with  this 
contention.  The  members  of  a  mutual  ben- 
efit ab&ociation  are  conclusively  presumed 
to  know  its  rules  and  regulations,  and  the 
assured,  therefore,  must  have  known  that 
her  good  health  was  a  condition  precedent 
to  her  right  to  reinstatement.  She  was  not 
acting,  therefore,  in  good  faith  to  the  lodge, 
in  tendering  the  payment  of  her  dues,  in 
view  of  the  condition  of  Her  health.  This 
fact  alone,  in  our  opinion,  would  be  suffi- 
cient to  defeat  her  right  of  recovery.  We 
do  not  doubt  the  general  rule  that  the  pro- 
visions in  a  policy  of  insurance  which  are 
made  for  the  benefit  of  the  company  can 
be  waived  by  the  company,  but  such  condi- 
tions can  be  waived  only  by  officers  of  the 
company  having  authority  to  do  so.  Grant- 
ing that  Mr.  Glover  had  the  rights  of  the 
secretary  of  the  lodge,  it  nowhere  appears 
that  he  had  authority  to  w^aive  any  of  the 
provisions  of  the  contract  entered  into  be- 
tween a  member  and  the  supreme  lodge. 
In  the  case  of  Field  v.  National  Council,  K. 
&  L.  of  S.  26  Neb.  226,  89  N.  W.  773,  the 
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rule  is  announced  which  we  think  the  cor- 
rect one  to  apply  to  mutual  fraternal  in- 
surance companies,  where  the  whole  scheme 
is  founded  upon  mutuality  and  good  faith 
of  its  members.  In  that  case  Borgraefe  v. 
Supreme  Lodge,  K.  k  L.  of  H.  22  Mo.  App. 
127,  is  cited  with  approval,  in  which  it  is 
said:  'The  subordinate  lodges  are,  no 
doubty  the  agents  of  the  supreme  lodge  in 
dealings  with  the  members  for  many  pur- 
poses; and  in  those  cases  where  the  subor- 
dinate lodges  act  through  their  ministerial 
officers,  and  where  the  latter  act  in  con- 
formity with  the  rules  governing  the  lodges 
and  the  order,  these  officers  may  become, 
pro  hoc  vice,  the  agents  of  the  subordinate 
lodges.  But  it  is  not  shown  to  us  that 
these  officers  are  anywhere  endowed  with 
the  power  to  set  aside  the  rules  of  the  order, 
or  that  the  subordinate  lodges  are  endowed 
with  such  a  faculty.  On  the  other  hand,  it 
is  perceived,  by  the  provision  of  the  laws 
of  the  order  above  quoted,  .  .  .  that 
no  grand  lodge  has  power  even  to  alter  or 
amend  the  laws  governing  the  subordinate 
lodges.  The  doctrine  of  waiver,  which  is  of- 
ten appealed  to  to  prevent  forfeitures  in  the 
case  jl  policies  of  insurance,  has  no  appli- 
cation to  the  forfeitures  of  memberships  in 
these  orders.  The  laws  and  rules  govern- 
ing the  different  branches  of  such  an  order 
are  in  the  nature  of  contracts  among  all 
the  members,  and^  considering  the  wide- 
Sfrrvki  extent  of  these  organizations,  and 
the  very  great  extent  to  which  these 
schemes  of  benevolence  have  taken  the  place 
of  life  insurance,  especially  among  the 
working  classes,  it  is  highly  important,  as  a 
principle  of  public  policy,  that  in  cases  of 
this  kind  their  rules  and  regulations  should 
l)e  substantially  upheld  by  the  judicial 
courts."  State  ex  rel.  Young  v.  Temper- 
ance Benev.  Asso.  42  Mo.  App.  485;  Kar- 
ch^'r  v.  Supreme  Lodge  K.  of  H.  137  Mass. 
368;  Hall  ▼.  Supreme  Lodge  K.  of  H.  24 
Fed.  460;  Rood  v.  Railway  Pass.  &  F.  C. 
Mut  Ben.  Asso.  31  Fed.  62. 

We  think,  under  the  facts  proved,  the 
court  should  have  directed  a  verdict  for  the 
defendant.  We '  therefore  recommend  that 
the  judgment  of  the  district  court  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings  according  to  law. 

Hastings  and  Kirkpatrick,  CC,  concur. 

Per  Curiam: 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
is  reversed,  and  the  cause  remanded  for 
farther  proceedings  according  to  law. 

Petition   for   rehearing  denied* 
4LJLA.(N.S.) 


WISCONSIN   SUPREME   COURT. 
JOHN  P.  SCHEUER,  Respt, 

V. 

JOHN  COCHEM,  Appt. 
(126  Wis.  209,  105  N.  W.  673.) 

Partnership  to  buy  real  estate— Talidity. 

1.  A  parol  contract  by  which  two  per- 
sons enter  into  a  partnership  to  purchase 
real  estate,  one  to  furnish  tne  money  and 
take  the  title,  and  convey  a  half  interest 
to  the  other  upon  receiving  his  share  of  the 
purchase  price,  is  void  under  the  statute 
of  trauds. 

Same — statute  of  frauds — specific  perform- 
ance. 

2.  The  mere  fact  tnat  one  of  the  par- 
ties who  entered  into  a  parol  agreement 
CO  purchase  real  estate^  who  is  to  receive 
title  to  his  share  when  he  pays  his  portion 
of  the  pui chase  money,  receives  some  rent 
collected  by  the  other  and  makes  some  re- 
pairs, does  not  show  such  possession  as 
will  take  the  contract  out  of  the  statute 
of  frauds  and  enai)le  equity  to  decree  its 
specific  performance. 

(November  14,  1906.) 


Case  Note. — Since  it  is  well  settled  that 
an  ordinary  partnership  may  be  formed  by 
parol,  and  may  purchase  and  hold  real  es- 
tate, and  that  such  real  estate  will  be  re- 
garded in  all  respects  as  other  partnership 
property,  there  seems  to  be  no  reason  why 
a  parol  partnership  formed  for  the  express 
purpose  of  dealing  in  lands  should  be  in- 
yalid.  Yet  there  are  some  cases  that  hold, 
like  ScHEUEB  V.  C!ochem,  that  a  parol  con- 
tract to  enter  into  a  partnership  to  deal 
in  real  estate  is  void  under  the  statute  of 
frauds.  The  leading  case  on  this  side  of 
the  question  is  Smith  v.  Burnham,  3  Sumn. 
435,  Fed.  Cas.  No.  13,019,  where  a  bill 
filed  by  one  member  of  such  a  partnership 
prayed  for  an  account,  and  that,  if  any 
lands  remained  unsold,  defendant  might 
be  decreed  to  convey  to  plaintiff  his  just  and 
equitable  share.  The  question  was  very 
fully  considered  by  Mr.  Justice  Story,  who 
said  that  this  was  a  case  of  the  declaration 
or  creation  of  a  trust  in  lands  not  arising 
or  resulting  by  implication  or  operation  of 
law,  and  he  repudiated  the  argument  that 
the  several  interests  attached  only  to  the 
proceeds  by  saying  that  the  agreement,  if 
good  at  all,  attached  also  to  the  lands  at 
the  time  of  the  purchase,  and  that  it  was 
then  an  agreement  for  an  interest  by  way 
of  trust  in  land,  and  that  it  was  in  virtue 
of  this  trust  estate,  and  this  only,  that 
a  right  could  attach  to  a  moiety  of  the  pro- 
ceeds. His  conclusion  was  that  the  whole 
title  of  plaintiff  resolved  itself  into  a  parol 
trust  created  by  an  express  agreement  of 
the  parties  in  the  purchase  and  sale  of 
the  lands  on  joint  account,  which  was  with- 
in the  statute  of  frauds. 

The  principle  of  this  decision  was  fol- 
lowed in  Rowland  v.  Boozer,  10  Ala.  695; 


42S 


WISCONSIN  SUPREME  CX)URT. 


NOT^ 


APPEAL  by  defend&nt  from  a  judgment 
of  the  Circuit  Court  for  Manitowoc 
County  in  plaintiff's  favor  in  an  action 
brought  to  dissolve  a  partnership  and  se- 
cure an  accounting.    Reversed. 

Statement  by  Cassoday,  Ch.  J.: 
This  action  was  commenced  April  28, 
1902,  to  dissolve  an  alleged  copartnership 
in  a  house  and  lot  described  and  for  an  ac- 
counting. Issue  being  joined  and  trial  had, 
the  court  found  as  matters  of  fact,  in  ef- 
fect: (1)  That  April  26,  1900,  the  defendant 
requested  the  plaintiff  to  become  jointly  in- 
terested in  the  purchase  of  the  premises  de- 
scribed; that  it  was  orally  agreed  that  he 
.should  do  so;  tliat  by  the  terms  of  the  agree- 
ment they  were  to  own,  handle,  manage, 
care  for,  rent,  repair,  and  sell  the  premises 
H9  copartners,  each  paying  one  half  of  the 
purchase  price  and  nil  necessary  expenses, 
including  insurance  and  taxes;  that  the  net 
profits  arising  therefrom  and  from  the  sale 


thereof  should  be  divided  equally  between 
them;  that  the  defendant  should  advance 
the  whole  of  the  agreed  purchase  price  of 
$300,  and  that  the  plaintiff  should  repay  to 
him  one  half  thereof  with  interest  at  6 
per  cent,  and  that  the  title  should  be  taken 
in  the  name  of  the  defendant;  that  when 
the  plaintiff  should  fully  pay  his  share  of 
the  purchase  price,  then  the  defendant  waa 
to  convey  to  him  an  equal  undivided  one 
half  thereof.  (2)  That  in  accordance  with 
such  agreement  the  defendant  purchased 
said  real  estate,  and  took  the  title  in  his 
own  name  with  the  agreement  that  he  would 
so  convey  the  equal  undivided  one  half  upon 
receiving  the  $1«50  and  interest.  (3)  That 
immediately  after  the  purchase  they  en- 
tered into  possession  and  retained  the  same 
until  December  12,  1901;  that  during  such 
time  numerous  repairs  and  improvements 
were  made  upon  the  same;  that  during  that 
time  the  plaintiff,  in  addition  to  his  per- 
sonal services,  paid,  laid  out,  and  expended 


Bird  V.  Morrison,  12  Wis.  139;  Seymour  v. 
Cushway,  100  Wis.  580,  69  Am.  St.  Rep. 
957,  76  N.  W.  769;  Roub  v.  Smith,  61  Mich. 
543,  1  Am.  St.  Rep.  619,  28  N.  W.  676; 
Gray  v.  Palmer,  9  Cal.  639;  and  Young  v. 
Wheeler,  34  Fed.  98.  But  Gray  v.  Palmer 
was  expressly  disapproved  in  Bates  ▼.  Bab- 
oock,  95  Cal.  484,  16  L.R.A.  745,  29  Am. 
St.  Rep.  133,  30  Pac.  605,  and  Young  v. 
Wheeler,  though  not  expressly  disapproved, 
is  discredited  as  an  authority  by  a  later 
decision  in  the  Colorado  courts,  holding  a 
parol  partnership  to  deal  in  real  estate 
valid.  Meagher  y.  Reed,  14  Colo.  335,  9 
L.R.A.  455,  24  Pac.  681. 

In  Louisiana,  under  the  Civil  Code,  such 
partnership  agreements  must  be  in  writing. 
Pecot  V.  Armelin  Bros.  21  La.  Ann.  667. 

And  in  Schultz  v.  Waldons,  60  N.  J.  Eq. 
71,  47  Atl.  187,  it  is  held  that  where  there 
is  no  previous  partnership  or  joint  enter- 
prise between  two  parties,  and  they  agree 
by  parol  that  one  of  them  shall  purchase 
and  take  title  in  his  own  name  to  a  single 
piece  of  real  estate,  and  hold  the  same  for 
the  benefit  of  both,  and  the  other  party  con- 
tributes no  money  to  the  enterprise,  the 
Htatute  of  frauds  prevents  the  latter  from 
Huccessfully  claiming  an  interest  in  the 
land. 

And  a  parol  agi*eement  between  two  per- 
sons owning  two  separate  pieces  of  real  es- 
tate to  form  a  partnership  for  the  sale  of 
the  two  lots,  and  to  divide  the  profits  re- 
sulting from  the  sale,  is  held,  in  Goldstein 
V.  Nathan,  158  111.  641,  42  N.  E.  72,  Affirm- 
ing 57  111.  App.  389,  to  be  within  the  stat- 
ute, and  void.  But  the  court  expressly  rec- 
ognized that  a  partnership  for  the  pur- 
pose of  dealing  in  lands  might  be  formed 
bjr  parol,  but  said  there  was  a  wide  dis- 
tinction between  an  agreement  for  one  to  be- 
come interested  in  the  profits  of  certain 
land  already  o>vned  by  another,  and  an 
agreement  to  share  in  tlie  benefits  to  be  de- 
rived from  land  to  be  thereafter  acquired. 
4L.ILA.(N.S.) 


Some  cases  make  a  distinction  between  an 
agreement  to  share  the  profits  of  such  a 
parol  partnership  to  deal  in  lands  and  an 
agreement  to  divide  the  land  itself. 

Thus,  in  Evertiart's  Appeal,  106  Pa.  349, 
it  was  held,  in  case  of  such  a  partnership,, 
that,  although  the  plaintiff  could  not  estab- 
lish his  interest  in  the  lands  by  parol  evi- 
dence, this  rule  did  not  apply  to  an  agree- 
ment for  a  division  of  the  profits  arising^ 
from  the  sale  of  the  lands. 

And  even  where  a  partnersnip  is  held 
not  to  be  established,  it  has  oeen  held 
that  a  joint  undciteking  by  several  persona 
to  buy  certain  lots  and  erect  a  building 
thereon,  title  to  the  property  to  be  taken 
in  the  name  of  one  of  the  parties,  but  the 
profits  from  the  rents  thereof  to  be  divided 
in  certain  proportions  among  all,  is  not  with- 
in the  statute,  since  the  profits  only  are  to 
be  divided,  and  not  the  land  itself.  Eaton  v. 
Graham,  104  111.  App.  296.  Though  where 
the  land  itself  is  to  be  divided  the  agree- 
ment is  void  as  within  the  stetute.  Mor- 
ton V.  Nelson,  145  111.  586,  32  N.  E.  916; 
McKinley  v.  Lloyd,  128  Fed.  519. 

But  cases  of  this  kind,  where  the  agree* 
ment  is  not  treated  as  one  of  partnership, 
are  not  intended  to  be  included  m  this  note, 
which  is  limited  to  cases  where  a  partner- 
ship is  conceded  or  proved  to  have  been  in- 
tended by  the  parties. 

In  opposition  to  those  cases  which  deny 
the  validity  of  such  parol  contracte  of  part- 
nership is  the  great  weight  of  authority  in 
both  England  and  America.  1  CoUyer, 
Partn.  Cth  ed.  §  1,  p.  7;  1  Bates,  Partn. 
§  302;  Browne,  Stat.  Fr.  5th  ed.  §  262; 
Dale  V.  Hamilton,  5  Hare,  383;  Archibald 
V.  McNerhanie,  29  Can.  S.  C.  564;  McElroy 
V.  Swope,  47  Fed.  380;  Bates  v.  Babcock 
and  Meagher  v.  Reed,  supra;  Speyer  v.  Des- 
jardins,  144  111.  641,  36  Am.  St.  Rep.  473, 
32  N.  E.  283;  Van  Housen  v.  Copeland^ 
180  111.  74,  54  N.  E.  169,  Affirming  79  111. 
App.  139;   Holmes  v.  McCray,  51  Ind.  358, 


1906. 


SCHEUER  V.  COCHEM. 


429 


for  repairs  and  Improvements,  insurance, 
and  taxes  $40.6G,  and  the  defendant  ex- 
pended for  similar  purposes,  exclusive  of  bis 
personal  services,  $50.58.  (4)  That  all 
rents,  profits,  and  income  from  said  prem- 
ises were  paid  to  the  defendant,  who  ac- 
^nnnted  therefor  to  the  plaintiiT,  and  paid 
him  one  half  thereof^  except  $5.33,  wliich 
«um  is  charged  to  defendant  in  this  account- 
in^.  (5)  That  about  June,  1901,  the  plain- 
tiff paid  the  defendant  $9  interest  for  one 
year  on  the  ^150,  and  January  22,  1902,  tbe 
plaintiff  tendered  to  the  defendant  $157.50, 
being  the  full  amount  due  to  the  defendant 
for  the  one-half  interest  in  the  premises. 
(0)  That  December  12,  1901,  the  defendant 
sold  and  conveyed  the  premises  to  his  sister 
for  $375,  secretly,  and  without  consulting 
the  plaintiff.  (7)  That  before  bringing 
this  action  the  plaintiff  demanded  of  the 
defendant  a  settlement  of  said  partnership 
affairs,  but  the  defendant  refused  to  do  so, 
and   denied  the   existence  of  any   partner- 


ship agreement,  and  claimed  that  he  had  the 
title  to  the  premises,  and  should  hold  what 
the  law  gave  him ;  that  the  defendant  recog- 
nized and  performed  such  copartnership 
agreement  until  shortly  before  his  convey- 
ance to  his  sister.  (8)  That  December  12, 
1901,  the  value  of  the  premises  was  $500. 
(9)  That  there  was  no  special  agreement 
that  either  party  should  be  compensated  for 
his  personal  services  so  rendered,  and  there 
are  no  special  circumstances  from  which 
such*  agreement  can  be  implied.  (10) 
That  the  defendant  should  be  charged  with 
the  value  of  such  real  estate,  $500,  also 
with  the  sum  of  $5.33,  rent  received  by 
him  and  not  accounted  for,  and  the  defend- 
ant should  be  credited  with  $50.58  and  the 
amount  of  the  plaintiff's  debt  to  him, 
$157.50,  and  one  half  the  net  assets,  $207.05. 
and  the  plaintiff  is  entitled  to  recover  from 
the  defendant  the  sum  of  $90.20  with  costs. 
And  a«  conclusions  of  law  the  court  found, 
in  effect,   that  the  plaintiff  is  entitled  to 


19  Am.  Rep.  735;  Richards  v.  Grinnell,  63 
Iowa,  44,  50  Am.  Rep.  727,  18  N.  W.  668; 
Jones  V.  Daviefi,  60  Kan.  309,  72  Am.  St. 
Rep.  354,  56  Pac.  484;  Garth  v.  Davis,  27 
Ky.  L.  Rep.  505..  85  S.  W.  692;  Fountain  v. 
Menard.  53  Minn.  443,  39  Am.  St.  Rep.  617, 
53  N.  W.  601 :  Newell  v.  Cochran,  41  Minn. 
374,  43  N.  W.  84;  Hirbour  v.  Reeding,  3 
Mont.  15;  Chester  v.  Dickerson,  54  N.  Y.  9, 
13  Am.  Rep.  550;  Babcock  v.  Read,  99  N.  Y. 
609,  1  N.  E.  141 ;  Traphagen  v.  Burt,  67  N. 
Y.  30;  Larkin  v.  Martin,  46  Misc.  179,  93  N. 
Y.  Supp.  198 ;  Ostrander  v.  Snyder,  73  Hun, 
378,  26  N.  Y.  Supp.  263;  Bailev  v.  Weed, 
36  App.  Div.  611,  55  K  Y.  Supp.  253; 
Falkner  v.  Hunt,  73  N.  C.  571;  Flower  v. 
Bamekoff,  20  Or.  132,  11  L.R.A.  149,  25 
Pac.  370;  Davenport  v.  Buchanan,  6  S.  D. 
376,  61  N.  W.  47;  Case  v.  Seber,  4  Wash. 
492,  30  Tac.  646. 

And  it  is  well  settled  that  an  agreement 
^tween  two  or  more  persons  to  explore  the 
public  domain  and  discover  and  locate  rain- 
ing claims,  for  the  joint  benefit  of  all  the 
parties,  does  not  fall  within  the  statute  of 
frauds,  and  need  not  be.  in  writing.  Murley 
V.  Ennis,  2  Colo.  300;  Meagher  v.  Reed, 
Jtupra;  Meylette  v.  Brennan,  20  Colo.  242, 
38  Pac.  75 ;  Doyle  v.  Burns,  123  Iowa,  488, 
99  N.  W.  195;  Hirbour  v.  Reeding,  supra; 
<3ore  ▼.  McBrayer,  18  Cal.  582;  Settembre  v. 
Putnam,  30  Cal.  490;  Moritz  v.  Lavelle,  77 
Cal.  10,  18  Pac  803;  Shea  v.  Nilima,  133 
Fed.  209.  In  some  of  these  cases — as 
Meagher  v.  Reed  and  Hirbour  v.  Reeding — 
euch  a  contract  is  called  a  partnership 
contract,  and  treated  as  governed  by  the 
same  principles  governing  any  partnership 
contract  to  deal  in  real  estate,  while  in 
others  the  contract  seems  not  to  be  consid- 
ered one  of  partnership.  Thus  in  Shea  v. 
Nilima  the  court  says  of  such  a  contract: 
'This  is  not  a  partnership  to  deal  in  lands. 
It  is  alleged  in  the  complaint  to  be  'a 
prospecting  and  mining  partnership.'  But 
4LlRA.(N.S.) 


it  matters  not  what  name  is  given  to  it  by 
the  parties;  it  must  be  left  to  the  cour* 
to  determine  its  general  nature  from  the 
facts.  Whether  it  is  called  a  'contract/ 
an  'agreement,*  or  a  'partnership,'  the  law 
steps  in  and  from  the  facts  determines  the 
rights  of  the  respective  parties  thereunder. 
.  .  .  If  by  words,  acts,  and  deeds  they 
joined  together  in  a  common  purpose  anii 
agreed  to  share  equally  in  the  enterprise, 
they  were,  in  a  certain  sense,  partners,  and 
such  a  partnership  may  be  formed  without 
any  written  articles  between  the  parties. 
.  .  .  The  mutual  agreement  between 
.  .  .  {the  parties]  was  not,  strictly 
speaking,  a  mining  copartnership,  in  the 
full  sense  of  that  term,  or  an  ordinary  com- 
mon-law partnership,  or  a  'grubstake'  agree- 
ment." In  some  of  the  other  cases  the  con- 
tract is  not  spoken  of  as  a  partnership  at 
all. 

In  opposition  to  these  cases  is  Craw  v. 
Wilson,  22  Nev.  385,  40  Pac.  1076,  which 
holds  an  oral  agreement  of  partnership  for 
the  purpose  of  locating  mining  claims  as 
within  the  statute  of  frauds  and  void. 

As  stated  in  the  note  in  16  L.R.A.  745. 
where  this  subject  is  discussed  and  the 
authorities  reviewed,  the  conflict  between 
the  two  lines  of  cases  is  more  apparent 
than  real,  the  disagreement  between  the 
authorities  being  caused  by  the  different 
ends  sought  by  the  litigants,  rather  than 
by  any  real  conflict  in  principle.  If  the 
agreement  of  partnership  does  not  involve 
the  conveyance  by  one  partner  to  another 
of  any  interest  in  the  real  estate  itself,  the 
contract  is  usually  held  valid,  and  all  suitA 
seeing  relief  which  may  be  legitimately 
sought  by  a  partner  are  upheld;  while,  on 
the  other  hand,  if  the  contract  contemplates 
a  transfer  of  an  interest  in  the  land  itself 
from  one  partner  to  another,  it  is  held  in 
valid,  and  a  suit  brought  to  enforce  it  dis- 
missed* 
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judgment  dissolving  the  partnership;  that 
the  plaintiff  recover  from  the  defendant 
$90.20  due  the  plaintiff  upon  the  adjust- 
ment of  the  copartnership  account,  and 
that  the  plaintiff  recover  his  costs  and  dis- 
foursementB  in  the  action.  From  the  judg- 
ment entered  thereon  accordingly  the  de- 
fendant appeals.  The  findings,  in  so  far  as 
they  found  or  pertain  to  a  partnership  in 
said  real  estate,  are  severally  excepted  to, 
and  by  agreement  the  evidence  as  to  such 
matters  was  taken,  subject  to  objection. 

Mr.  A.  L.  Uougen,  for  appellant: 

A  partnership  interest  in  real  estate  can 
be  created  or  granted  only  by  an  instrument 
in  writing,  subscribed  by  the  parties. 

Bird  V.  Morrison,  12  Wis.  138;  Treat  v. 
Hiles,  68  Wis.  344,  60  Am.  Rep.  868,  32  N. 
W.  517;  Clarke  v.  McAuliffe,  81  Wis.  104, 
51  N.  W.  83;  Seymour  v.  Cushway,  100 
Wis.  680,  69  Am.  St.  Rep.  957,  76  N.  W. 
769;  Smith  v.  Putnam,  107  Wis.  166,  82 
N.  W.  1077,  83  N.  W.  288. 

Messrs.  Nash  &  Nash,  for  respondent: 

Executed  or  partially  executed  contracts 
of  partnership  for  dealing  in  lands  are  sus- 
tained. 

Smith  V.  Putnam,  107  Wis.  166,  82  N.  W. 
1077,' 83  N,  W.  288;  Wall  v.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  R.  Co.  86  Wis.  48,  56 
N.  W.  367;  Pom.  Contr.  §  30. 

Where  there  has  been  such  part  perform- 
ance that  it  would  operate  as  a  fraud  upon 
either  party  to  allow  the  other  to  repu- 
diate it,  the  contract  will  be  enforced  in 
equity. 

Paine  v.  Wilcox,  16  Wis.  202;  Daniels 
V.  Lewis,  16  Wis.  140;  Martineau  v.  May, 
18  Wis.  64;  Seaman  v.  Aschermann,  61 
Wis.  678,  8  N.  W.  818. 

Cassoday,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

As  indicated  in  the  foregoing  statement, 
Ihe  court  found  that  on  April  25,  1900,  the 
l)arties  orally  agreed  to  become  jointly  in- 
terested, as  partners,  in  the  purchase  of 
the  house  and  lot  in  question,  the  defendant 
to  advance  the  whole  of  the  agreed  purchase 
price  of  $300,  and  take  the  title  in  his  own 
name;  and  the  plaintiff  to  repay  to  him 
one  half  thereof  with  interest  at  6  per 
rent,  and  when  fully  paid  the  defendant  was 
to  convey  to  him  an  equal  undivided  one 
half  thereof.  The  court  further  found  that, 
after  making  such  oral  contract,  the  "de- 
fendant purchased  the  real  estate  described 
in  the  complaint  from  one  Wenzel  Pisarik." 
The  complaint  alleged  that  on  April  25, 
1900,  the"  defendant  was  the  owner  of  such 
real  estate;  and  being  the  owner,  "he  and 
this  plaintiff  entered  into  a  copartnership 
sigreement,"  in  respect  to  such  real  estate, 
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similar  to  the  one  found  by  the  court.  The 
answer  expressly  admits  that  on  April  25, 
1900,  the  defendant  was  "the  owner  in  fee 
of  the  real  estate''  described,  but  denied  the 
makingof  any  such  partnership  agreement; 
and  alleged  that  if  any  such  contract  vraa 
made  it  was  "merely  verbal,  and  not  in 
writing,"  and  hence  void  under  the  statute. 
Whether,  at  the  time  of  making  such  ver- 
bal agreement,  the  defendant  was  the  owner 
in  fee  of  such  real  estate,  or  subsequently 
purchased  and  acquired  the  title  to  the 
same,  does  not  seem  to  be  very  material, 
since,  in  either  case,  the  attempt  was  raadr 
to  bind  the  defendant  by  verbal  contract  to 
convey  to  the  plaintiff  the  undivided  one 
half  of  the  house  and  lot  in  question, 
"upon  receiving  from  him  one  half  of  the 
purchase  price,  to  wit,  the  sum  of  $160  with 
interest  thereon  at  the  rate  of  6  per  cent 
per  annum,"  from  the  date  of  such  purchase. 
The  important  question  in  the  case  is 
whether  such  verbal  agreement  was  within 
the  statute  which  declares  that  "no  estate 
or  interest  in  lands,  .  .  .  nor  any  trust 
or  power  over  or  concerning  lands,  or  in 
any  manner  relating  thereto,  shall  be  creat- 
ed, granted,  assigned,  surrendered,  or  de- 
clared, unless  by  act  or  operation  of  law. 
or  by  deed  or  conveyance  in  writing,  sub- 
scribed by  the  party  creating,  granting,  as- 
signing, surrendering,  or  declaring  the  same 
or  by  his  lawful  agent  thereunto  authorized 
by  writing."  Rev.  Stat.  1898,  S  2302.  It 
was  held  by  this  court,  at  an  early  day. 
that  "an  agreement  for  a  partnership  in 
dealings  in  real  estate  is  within  the  statute 
of  frauds,  and  void  unless  in  writing;"  and 
"the  fact  that  the  parties  making  such 
agreement  are  engaged  at  the  time  in  a 
mercantile  partnership  does  not  take  It  out 
of  the  statute."  Bird  v.  Morrison,  12  Wis. 
138.  In  a  later  case,  where  land  was  pur- 
chased for  a  partnership  of  lawyers  with 
partnership  funds,  it  was  held  that  "an  oral 
agreement  between  two  persons  to  purchase 
land  together,  each  to  pay  half  of  the  pur- 
chase money,  and  to  take  the  title  in  the 
name  of  one  for  their  joint  use  and  benefit, 
is  void  under  the  statute  of  frauds.** 
Clarke  v.  McAuliffe,  81  Wis.  104,  51  N.  W. 
83.  To  the  same  effect,  McMillen  v.  Pratt, 
89  Wis.  612,  630,  62  N.  W.  588;  Seymour 
V.  Cushway,  100  Wis.  580,  Oft  Am.  St.  Rep. 
967,  76  N.  W.  769.  In  the  case  of  Smith 
V.  Putnam,  107  Wis.  165,  162-164,  82  N. 
W.  1077,  83  N.  W.  288,  cited  by  counsel  on 
both  sides,  the  partnership  was  proved  and 
both  parties  proceeded  without  objection 
until  the  hearing  of  the  motion  to  confirm 
the  referee's  report,  when  the  defendants 
objected  to  the  adjudication  of  the  amount 
due.  "All  the  transactions  were  so  com- 
pleted as  to   make   nothing  necessary   but 
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the  aaceTtainmeiit  of  a  money  balance  due 
from  one  partner  to  another.  Held,  that 
defendants'  conduct  was  such  as  to  waive 
any  objection  to  the  form  of  action  which 
tiiey  might  have  made  by  reason  of  the 
fact  that  the  claim  grew  out  of  a  partner- 
ship." The  statute  also  declares  that 
"nothing  in  this  chapter  contained  shall 
be  construed  to  abridge  the  powers  of 
oourts  to  compel  the  specific  performance 
of  agreements  in  case  of  part  performance 
of  such  agreements."  Rev.  Stat.  1898,  § 
2305.  This  section  neither  abridges  nor 
adds  to  the  powers  of  courts  of  equity  in 
relation  to  verbal  contracts  concerning 
lands.  Smith  v.  Finch,  8  Wis.  245.  The 
question  recurs  whether  the  plaintiff  could 
have  maintained  an  action  for  specific  per- 
formance. It  has  oftnn  been  held  that 
the  mere  payment  of  a  portion  or  the  whole 
of  the  purchase  price,  unaccompanied  by 
any  other  act^  is  not  such  part  performance 
of  a  parol  agreement  for  the  sale  of  lands 
as  takes  the  case  out  of  the  statute. 
Rlanchard  v.  McDougal,  6  Wis.  167,  70  Am. 
Dec.  458;  Smith  v.  Finch,  supra;  Brandeis 
V.  Neustadt],  13  Wis.  142;  Horn  v.  Luding- 
ion,  32  Wis.  73;  Cutler  v.  Babcock,  81  Wis. 
195,  29  Am.  St.  Rep.  882,  51  N.  W.  420; 
Harney  v.  Burhans,  91  Wis.  348,  352,  64 
N.  W.  1031.  Such  payment,  together  with 
a  deli\ery  of  the  possession  by  the  vendor 
to  the  vendee,  has  been  held  to  be  such 
part  performance  as  takes  the  case  out  of 
the  statutes,  especially  if  followed  by  mak- 
ing improvements.  Blanchard  v.  McDou- 
gal,  supra;  McWhinne  v.  Martin,  77  Wis. 
182,  196,  46  N.  W.  118,  and  cases  there 
c*t-ted;  Harney  v.  Burhans,  supra,  and  cases 
there  cited.  But  to  have  that  effect  the 
possession  must  be  taken  pursuant  to  such 
parol  contract.  Thus  it  has  been  held  that 
"when  the  purchaser  by  parol  is  a  tenant 
'  in  possession  of  the  vendor,  his  continued 
possession  will  be  referable  to  the  tenancy, 
and  not  to  the  contract  of  purchase." 
Blanchard  v.  McDougal,  supra.  To  the 
same  effect.  Knoll  v.  Harvey,  19  Wis.  99. 

It  has  been  held  in  one  of  the  cases  cited, 
that  "a  bill  for  specific  performance  cannot 
be  maintained  where  the  contract  to  pur- 
chase is  verbal,  and  the  buyer  has  sent  to 
the  vendor  part  of  the  purchase  money,  and 
notes  and  mortgage  to  secure  the  balance, 
unless  he  has  also  been  let  into  possession 
of  the  premises."  Smith  v.  Finch,  supra. 
In  the  case  at  bar,  the  court  found  that, 
immediately  after  the  purchase  of  the  real 
estate,  the  plaintiff  and  defendant  entered 
into  the  possession  of  the  same,  and  made 
numerous  repairs  and  improvements.  But 
it  is  obvious  from  other  findings  mentioned, 
as  well  as  the  evidence,  that  this  finding 
is  a  mere  conclusion,  based  upon  the  as- 
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sumption  that  the  verbal  agreement  made 
the  plaintiff  and  defendant  partners  in  the 
joint  ownership  of  the  house  and  lot.  It  is 
undisputed  that  during  all  the  time  in 
question  the  title  was  in  the  defendant. 
He  collected  the  rents  and  managed  the 
property,  and  finally  conveyed  it  to  his  sis- 
ter. The  mere  facts  that  he  paid  some  of 
the  rent  to  the  plaintiff,  and  that  the  plain- 
tiff made  some  repairs,  did  not  put  the  lat- 
ter in  possession.  As  stated  in  several  of 
the  cases  cited,  full  payment  of  the  pur- 
chase price  is  not  sufficient  to  take  a  case 
out  of  the  statute,  so  that  specific  perform- 
ance will  be  decreed,  unless  accompanied  by 
actual  possession  or  some  act  whereby  the 
vendee  has  received  an  injury  for  which 
a  court  of  law  cannot  give  a  complete 
remedy.  Harney  v.  Burhans,  supra,  and 
cases  there  cited.  Here  the  plaintiff's  only 
claim  to  any  interest  in  the  land  is  refer- 
able to  and  predicated  upon  the  alleged  ver- 
bal contract.  This  action  is  based  wholly 
upon  that  contract,  which  was  void  under 
the  statute.  This  is  the  only  question 
calling   for  consideration. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  is  remanded,  with  di* 
rectiou  to  dismiss  the  complaint. 
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HESS  SPRING  &  AXLE  COMPANY. 

(124  Ga.  338,  52  S.  E.  613.) 

Contract— mutuality— discretion  to  ratify, 
1.  Where  a  written  contract  was  en- 
tered into  between  a  purchaser  of  certain 
goods  and  a  person  who  signed  for  the 
seller,  which  contained  a  provision  that  the 
contract  "sjiall  only  be  considered  binding 
on  the  seller  when  signed  by  one  or  more 
of  its  officers;"  and  it  did  not  appear  that 
it  was   ever  so  signed,  or  that  there  was 

Headnotes  by  Lumpkin,  J. 


Case  Note. — ^Power  of  principal  to  ratify 
unauthorized  contract  of  agent  so  as  to 
raise  cause  of  action  in  his  own  favor 
against  the  adverse  party. — ^As  stated  in 
the  case  in  hand,  there  is  a  difference  of 
opinion  as  to  whether  a  principal  may,  by 
ratifying  an  unauthorized  contract  made  by 
an  agent,  raise  a  cause  of  action  in  his 
own  favor  as  against  the  adverse  party, 
the  weight  of  authority,  however,  favoring 
his  right  to  do  so. 

An  extreme  view  of  the  retroactive  of- 
ficapy  of  the  subsequent  ratification  is  tak- 
en in  England,  where  it  has  been  held  that 
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any  oonsideration  for  the  promise  of  thd 
purchaser,  except  the  contemplated  mutual 
obligations  to  be  assumed  by  the  seller, — 
the  contract  was  unilateral.  The  seller  not 
being  bound,  neither  was  the  purchaser; 
and  the  latter  might  withdraw  from  it 
before  it  became  mutually  binding  by  ac- 
ceptance in  the  manner  agreed  on. 
Same— Attempt   to  ratify— effect. 

2.  Where  the  proposed  vendor  brought 
suit  for  breach  of  such  contract  asainst 
the  vendee;  and  by  amendment  alleged  that 
the  person  who  signed  the  contract  with 
the  vendee  was  the  Agent  of  the  plaintiff, 
with  full  power  Jbo  represent  it  in  making 
the  contract  for  the  articles  specified  in  it, 
and  binding  it  thereto;  and  that  the  con- 
tract he  made  was  fully  ratified  by  the 
plaintiff  and  accepted  by  it  as  binding  on 
it, — such  amendment  did  not  show  that  the 
<!ontract  was,  or  ever  became,  one  whereby 
one  became  bound  to  sell  and  the  other 
to  buy  the  specified  projperty.  The  al- 
legation that  tike  person  signing  the  con- 
tract on  behalf  of  the  plaintiff  was  au- 
thorized 80  to  do,  and  that  the   contract 


was  ratified  by  the  plaintiff,  did  not  change 
its  written  terms,  but  left  as  one  of  them 
that  it  should  not  be  binding  on  the  Heller 
until  signed  by  one  or  more  of  its  officers. 
Same — change  in  terma. 

3.  Authority  to  make  the  contract  had 
reference  to  it  as  made,  and  ratification 
confirmed  it  as  made.  Neither  anterior  au- 
thority nor  subsequent  ratification  would 
operate  to  change  the  terms  of  the  written 
contract  without  the  knowledge  or  consent 
of  the  other  party,  and  adversely  to  it. 
Same — ^partial  performance. 

4.  Two  written  contracts  of  a  similar 
character  being  involved,  the  fact  that  un- 
der one  of  them  the  vendee  specified  cer- 
tain articles  which  he  desired,  and  which 
were  furnished,  rendered  it  binding  on  the 
parties  to  the  extent  only  of  the  accepted 
specification. 

(November  20,  1905.) 

ERROR  to  the  City  Court  of  Atlanta  to 
review  a  judgment  in  favor  of  plain - 


a  principal  adopting  an  unauthorized  con- 
tract of  his  agent  may  enforce  it  against 
the  other  party,  although  such  other  party 
has  attempted  to  withdraw  from  the  con- 
tract before  the  ratification,  since  the  ratifi- 
cation relates  back  to  the  original  contract. 
Bolton  V.  Lambeit,  L.  R.  41  Ch.  Div.  295; 
Re  Tiedemann   [1899]  2  Q.  B.  66. 

In  Breithaupt  v.  Thurmond,  3  Ridi.  L. 
216,  it  is  held  that  although,  if  the  adverse 
party  refuses  to  abide  by  a  contract  made 
by  an  unauthorized  agent  before  its  ratifi- 
cation, he  cannot  be  compelled  to  do  so, 
yet,  after  the  principal  assents  to  the  con- 
tract, and  offers  to  perform  everything 
which  his  supposed  agent  has  undertaken 
that  he  shall  do,  it  is  too  late  for  the 
other  party  to  disclaim  the  contract  on  the 
ground  that  it  was  originally  not  binding 
on  the  principal. 

In  State  v.  Shaw,  28  Iowa,  67,  it  is 
held  that  a  state  may  ratify  an  unauthor- 
ized loan  of  its  money  made  by  a  public 
officer,  and  enforce  a  mortgage  taken  by 
him;  such  ratification  having  the  same  ef- 
fect as  an  original  authority. 

And  in  Wisconsin  v.  Torinus,  26  Minn.  1, 
37  Am.  Rep.  395,  49  N.  W.  259,  it  is  held 
that  a  state  which  has  ratified  a  sale  of 
its  property,  made  by  a  public  officer  with- 
out authority,  may  enforce  a  note  taken 
by   him. 

The  power  of  a  principal  to  validate  an 
unauthorized  contract  by  a  subsequent  rati- 
fication is  also  upheld  in  Andrews  v.  ^Etna 
L.  Ins.  Co.  92  N.  Y.  596,  in  which  the  right 
of  an  insured  person  to  recover  premiums 
on  the  ground  that,  an  unauthorized  clause 
having  been  inserted  in  the  policy  by  the 
insurer's  agent,  there  was  no  meeting  of 
the  minds  upon  the  contract,  and  therefore 
no  consideration  for  the  premiums  paid,  was 
denied.  The  court  says:  "The  principal, 
upon  being  informed  of  an  act  of  an  agent 
in  excess  of  his  authority,  has  the  right  to 
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elect  whether  he  will  adopt  the  unauthor- 
ized act  or  not;  and,  so  long  as  the  con- 
dition of  the  parties  is  unchanged,  he  can- 
not be  prevented  from  such  adoption  be- 
cause the  other  party  to  the  contract  may, 
for  any  reason,  prefer  to  treat  the  contract 
as  invalid." 

In  Smith  v.  Savin,  69  Hun,  311,  23  N. 
Y.  Supp.  568,  it  is  held  that  an  undisclosed 
principal  may  adopt  the  unauthorized  act 
of  his  agent  in  pledging  securities,  so  as 
to  acquire  the  right  to  bring  an  action 
against  the  pledgee  for  their  conversion. 

In  Universal  Beer  Keg  Co.  v.  Brown,  9 
N.  Y.  S.  R.  91,  it  is  held  that  a  principal 
ratifying  an  unauthorized  contract  may  re- 
cover damages  for  its  nonperformance. 

The  following  cases  may  be  referred  to 
as  tending  to  support  the  affirmative  of  the 
question  under  discussion:  Foulke  v.  De- 
Witt  (Cal.)  52  Pac.  476,  holding  that  the 
objection  that  the  contracting  agent  was 
not  authorized  in  writing  to  purchase  land 
is  obviated  by  the  complaint  in  the  action 
brought  by  the  principal  to  compel  a  con- 
veyance; Alliance  Marine  Assur.  Co.  v. 
Louisiana  State  Ins.  Co.  8  La.  1,  28  Am. 
Dec.  117,  holding  that  ratification  of  an 
unauthorized  contract  of  reinsurance  must 
take  place  before  the  loss  haa  occurred,  in 
order  to  be  effectual;  Baldwin  v.  Schiap- 
pacasse,  109  Mich.  170,  66  N.  W.  1091,  hold- 
ing that  a  principal  cannot  bind  the  adver- 
sary party  by  a  ratification  after  such  par- 
ty's withirawal;  Davis  v.  Walker,  131  Ala. 
207,  31  So.  554,  and  Shuttleworth  v.  Ken- 
tucky Coal,  I.  &  Development  Co.  22  Ky. 
L.  Rep.  1806,  61  S.  W.  1013,  holding  that, 
if  a  principal  does  not  ratify  an  unauthor- 
ized contract,  no  liability  attaches  to  the 
adversary  party. 

The  affirmative  view  is  also  upheld  by 
Story  on  Agency,  9th  ed.  IS  244,  248,  and 
Wharton  on  Agency,  §  76,  while  the  oppo- 
site view,  which  is  supported  principally  by 
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tiff  in  an  action  brought  to  recover  dam- 
ages  for  breach  of  contract.    Reversed. 

Plaintiff  executed  two  contracts  to  sell 
to  defendant  certain  springs  and  axles,  and 
the  defendant  agreed  in  the  same  contract 
to  purchase  the  same.  The  contracts  pro- 
vided: '*It  shall  only  be  considered  bind- 
ing on  the  seller  when  signed  bj  one  or  more 
of  its  officers."  The  contracts  were  signed 
by  the  Spring  &  Axle  Company^  per  C.  W. 
Catheart,  without  disclosing  his  official 
character.  After  demurrer  to  the  declara- 
tion,  plaintiff  amended  by  alleging  that  the 
contract  was  made  by  a  duly  authorized 
agent  with  full  power  to  represent  plaintiff 
in  making  the  contract,  and  that  said  con- 
tract, when  made,  was  fully  ratified  by 
plaintiff  and  accepted  by  it  as  binding  upon 
it. 

Further  facts  appear  in  the  opinion. 

Messrs.  Smith,  Hammond,  &  Smith,  for 
plaintiff  in  error: 

In  order  that  a  promise  may  be  a  suf- 


ficient consideration  for  a  promise,  it  is 
essential  tSiat  they  shall  be  made  at  the 
same  time;  otherwise  the  one  antecedently 
made  will  be  without  consideration  and 
void.  • 

6  Am.  &  Eng-  Enc.  Law,  pp.  728-730; 
McCaw  Mfg.  Co.  v.  Felder,  116  Ga.  415,  41 
S.  E.  664. 

There  should  be  an  absolute  mutuality  of 
engagement,  so  that  each  party  may  have 
an  action  upon  the  promise  of  the  other; 
for,  if  one  of  the  promises  is  void  or  un- 
enforceable, the  other  is  also. 

Peacock  v.  Deweese,  73  Ga.  570;  6  Ain. 
&  Eng.  Enc.  Law,  p.  730. 

In  a  mutual  executory  contract  ratifica- 
tion can  be  invoked  by  one  party  against 
the  other,  but  by  neither  party  in  his  own 
favor. 

Dodge  V.  Hopkins,  14  Wis.  039;  Lawson, 
Contr.  §  177 ;  Mechem,  Agency,  §  179. 

Messrs.  Slaton  ft  Phillips,  for  defendant 
in  error: 


the  Wisconsin  cases  hereinafter  discussed, 
is  adopted  in  Mechem  on  Agency,  §  179. 

In  Dodge  v.  Hopkins,  14  Wis.  631,  it  is 
held  that  the  ratification  by  a  principal  of 
an  unauthorized  sale  of  land  will  not  make 
a  contract  obligatory  on  the  other  party 
without  his  assent,  upon  the  theory  that, 
the  contract  not  being  originally  binding 
upon  the  principal,  was  void  for  want  of 
mutuality,  and  hence  could  not  acquire  vi- 
tality by  the  act  of  one  party  alone.  The 
court  says:  "The  principal  in  such  case 
may,  by  his  subsequent  assent,  bind  him- 
self; but,  if  the  contract  be  executory,  he 
cannot  bind  the  other  party.  The  latter 
may,  if  he  choose,  avail  himself  of  such  as- 
sent against  the  principal,  which,  if  he  does, 
the  contract  by  virtue  of  such  mutual  rati- 
fication becomes  mutually  obligatory.  There 
are  many  cases  where  the  acts  of  parties, 
though  unavailable  for  their  own  benefit, 
may  be  used  against  them." 

The  Tiews  put  forth  in  this  case  with 
regard  to  the  rights  of  the  respective  par- 
ties seem  somewhat  inconsistent.  If  the 
ratification  by  the  principal  is  to  be  re- 
<rarded  as  ineffectual  to  give  him  any  rights, 
the  contract  would  siill  be  void  for  want 
of  mutuality,  and  it  would  logically  follow 
that  its  reaffirmance  by  the  adverse  party 
could  not  lend  it  validity. 

The  case  is  also  open  to  crlti<'ism  as  rely- 
ing for  authority  on  a  decision  containing 
distinguishing  elements, — that  of  Townsend 
V.  Coming,  23  Wend.  435.  In  that  case  it 
does  not  appear  that  there  was  any  want 
of  authority  on  the  part  of  the  agent,  but 
the  contract  was  held  not  to  be  binding 
upon  the  principals  because  their  names  and 
seals  were  not  affixed,  while  it  was  not 
binding  upon  the  agent,  although  he  sub' 
scribed  his  name  and  affixed  his  seal  there- 
to, because  it  contained  no  words  of  con- 
tract on  his  part.  It  was  therefore  a  strict- 
ly unilateral  contract,  and  properly  regard- 
ed as  coming  within  the  rule  that  the  courts 
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will  not  enforce  a  contract  which  does  not 
establish  reciprocal  rights.  But  such  is  not 
the  case  where  a  contract  is  entered  into 
by  an  unauthorized  agent,  because  the  ad- 
verse party  may,  upon  the  principal's  re- 
fusal to  be  bound,  recover  from  the  agent 
such  damages  as  he  has  sustained  on  ac- 
count of  the  latter's  want  of  authority,  so 
that  the  contract  cannot  be  regarded  as 
wanting  in  mutuality;  and  it  is  so  held  by 
the  same  courts  which  deny  the  efficacy  of 
the  principal's  ratification,  in  Mason  v.  Cald- 
well, 10  111.  196,  48  Am.  Dec.  330,  infra, 
and  Weiseger  v.  Wheeler,  14  Wis,  102,  infra. 
This  circumstance  appears  to  have  been  en- 
tirely overlooked  in  Dodge  v.  Hopkins, 
supra,  and  the  cases  which  follow  it. 

In  Atlee  v.  Bartholomew,  69  Wis.  43,  6 
Am.  St.  Rep.  103,  33  N.  W.  110,  it  is  held 
that  damages  are  not  recoverable  by  a  prin- 
cipal ratifying  an  unauthorized  contract  for 
the  purchase  of  land,  for  its  breach. 

The  same  doctrine  was  adopted  in  Cowan 
V.  Curran,  216  111.  598,  75  N.  E.  322,  which 
denies  the  right  of  a  principal  to  a  specific 
performance  of  a  contract  for  the  purchase 
of  land,  entered  into  by  an  unauthorised 
agent. 

In  those  jurisdictions  where  the  right  of 
a  principal  to  hold  the  adversary  party  on 
an  unauthorized  contract  is  denied,  the  rule 
is  subject  to  qualification  where  the  agent 
has  himself  become  personally  responsible. 
Thus,  where  a  guardian  contracting  with- 
out authority  in  his  representative  capacity 
becomes  personally  liable,  the  ward  may  rat- 
ify and  enforce  the  contract.  Mason  v. 
Caldwell,  supra. 

And  where  the  agent  guaranteed  the  per- 
formance of  a  contract  by  his  principal,  the 
adversary  party  must  be  presumed  to  have 
actel  upon  such  guaranty,  and  cannot,  when 
sued  by  the  principal  for  damages  for  non- 
performance, set  up  the  agent's  want  of  or- 
iginal authority.  Weiseger  v.  Wheeler, 
supra, 
28 
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A  contract  otherwise  unilateral  is  eai- 
forceable  by  bringing  suit^  showing  that  the 
party  has  waived  his  right  not  to  be  bound. 

Perrj'  v.  Paschal,  103  Ga.  134,  29  8.  E. 
703;  Sivell  v.  Hogan,  119  Ga,  168,  46  S. 
E.  67;  Western  Assur.  CSo.  v.  Williams,  94 
Ga.  129,  21  S.  E.  370. 

Lumpkin,  J.,  delivered  the  opinion  of  the 
court: 

It  is  necessary  to  consider  only  one  ques- 
tion raised  by  the  demurrer,  namely,  that 
it  appears  that  each  of  the  contracts  pro- 
vided that  it  should  "only  become  binding 
on  the  seller  when  signed  by  one  or  more  of 
its  officers,"  that  it  was  without  consider- 
ation, unless  there  were  mutual  promises, 
and  that  the  seller  never  made  a  promise  or 
became  bound,  and  therefore  the  defendant 
was  not  bound.  No  other  consideration 
moving  to  the  defendant  is  alleged  or  in- 
sisted on,  except  that  there  were  mutual 
promises,  and  that  each  contract  was  bind- 
ing on  both  parties.  If  this  were  not  so, 
then  there  was  no  mutuality,  and  neitAier 
would  be  bound.  Under  the  allegations  of 
the  original  declaration,  it  is  clear  that  no 
contract  binding  on  both  parties  was  set 
forth.  Each  of  the  contracts  contained  tlie 
provision  above  quoted  as  to  when  it  should 
become  binding  on  the  seller.  It  is  not  al- 
leged that  it  was  ever  signed  by  an  officer 
of  the  seller,  nor  is  there  any  allegation 
that  Cathcart  was  such  an  officer.  Was 
this  cured  by  the  amendment?  It  still  did 
not  allege  that  Cathcart  was  an  officer  of 
the  seller,  but  tliat  he  was  a  duly  author- 
ized agent  of  the  plaintiff,  with  full  power 
to  represent  it  in  making  the  contract  for 
the  articles  specified  therein,  and  binding 
the  company  to  make  and  deliver  t/hem. 
Concede  that  he  had  authority  to  make  the 
contract,  and  also  to  bind  the  plaintiff  to 
make  and  deliver  the  articles;  did  he  exer- 
cise it  so  as  to  thus  bind  the  plaintiff? 
Evidently  not.  The  written  contract  which 
he  actually  made  contained  as  one  of  its 
terms  that  it  did  not  become  immediately 
binding.  If  Cathcart  was  an  agent,  and  had 
authority  to  contract  absolutely  for  the 
making  and  delivery  of  the  articles,  he  did 
not  exercise  it,  but  in  fact  contracted  that 
his  principal  should  not  become  then  pres- 
ently bound.  The  cases  in  which  it  has 
been  held  that,  when  there  are  provisions 
in  an  insurance  policy  declaring  tAiat  none  of 
its  terms  can  be  waived  except  in  writing, 
there  may,  nevertheless,  be  a  waiver  by  an 
agent,  shown  to  be  in  fact  authorized  by 
the  company  to  make  it,  in  some  other 
manner.  Western  Assur.  Co.  v.  Williams. 
94  Ga.  128,  21  S.  E.  370,  and  like  decisions, 
do  not  affect  this  case.  That  a  party  may, 
by  himself  or  his  agent  duly  authorized  to 
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do  80,  waive  a  provision  of  a  ooniraet  in  his 
favor,  and  that  the  other  party  may  take  ad- 
vantage of  such  waiver,  is  quite  different 
from  an  effort  on  the  part  of  one  party  to 
a  contract  to  waive  one  of  its  terms  pro- 
viding for  a  certain  signature  as  precedent 
to  its  becoming  binding  on  him,  and  thus, 
without  notice  to,  or  the  assent  of,  the  other 
party,  to  establish  a  right  in  his  own  favor 
which  would  not  otherwise  exist.  This  case 
is  much  more  like  that  of  Reese  v.  Fidelitv 
Mut.  Life  Asso.  Ill  Ga.  482,  36  S.  E.  637» 
in  which  it  was  held  that  wiien  the  appli- 
cation for  a  policy  of  insurance  and  the 
policy  itself  stipulated  that  it  should  not 
become  binding  on  the  company  issuing  it 
until  the  first  premium  had  been  actually 
received,  during  the  good  liealth  of  the 
applicant,  this  payment  of  the  premium  dur> 
ing  his  good  health  was  a  condition  prece- 
dent to  fixing  liability  on  the  company. 
See  also  Mutual  Reserve  Fund  Life  Aaso. 
v.  Stephens,  115  Ga.  192,  41  S.  £.  679.  In 
Perry  v.  Paschal,  103  Ga.  134,  29  8.  E.  703, 
there  was  a  consideration  for  the  contract 
signed  by  the  party  sought  to  be  bound,  and 
the  fact  that  both  parties  did  not  sign  tlie 
agreement  in  regard  to  land  was  not  fatal 
to  a  recovery,  where  the  party  not  signing 
brought  an  equitable  proceeding  for  specific 
performance.  So  in  Sivell  v.  Hogan,  119  6a. 
167,  46  S.  E.  67,  the  contract  was  based  on 
a  consideration,  or  at  least  the  seal  at^ 
tached  imported  a  consideration.  It  was 
held  that  "a  unilateral  contract,  although 
required  by  the  statute  of  frauds  to  be  in 
writing,  may  be  made  mutual  by  the  other 
party's  doing  some  act  which  would  take  the 
case  out  of  the  statute,  so  far  as  he  is  con- 
cerned." But  a  tender  of  the  purchase 
price,  made  after  the  time  specified  for  de- 
livery (if  a  tender  would  otherwise  be  suf- 
ficient), was  held  not  to  have  that  effect. 
For  mutual  obligation  to  furnish  a  consider- 
ation, ttiey  must  be  mutually  binding. 

It  is  further  contended  by  plaintiff,  that, 
if  the  allegation  was  not  otherwise  suf- 
ficient, the  statement  that  it  ratified  the  ac- 
tion of  Cathcart  showed  the  contract  to  be 
binding.  If  the  act  of  Cathcart  originally 
bound  the  plaintiff,  ratification  could  give 
it  no  greater  force.  Pleading  ratification 
of  the  act  of  one  acting  as  agent '  implies 
that  he  originally  was  wanting  in  authority, 
or  exceeded  his  authority.  Otherwise, 
ratification  would  be  unnecessary.  As  to 
whether,  if  one  party  to  a  con-tract  is  not 
bound  by  reason  of  want  of  authority  in  a 
person  signing  as  his  agent,  he  can  after- 
ward ratify  such  act  ana  claim  that  the 
otiier  party  became  bound,  although  the 
contract  was  not  originally  binding  on  both, 
the  authorities  are  in  conflict.  In  Wisconsin 
it  has  been  held  that  ''ratification  of  con- 
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tract,  entered  into  by  person  acting  as  agent, 
but  without  authority  so  to  do,  made  by 
the  person  for  whom  he  assumed  to  act  as 
principal,   cannot  validate  the  contract  so 
as  to  bind  the  other  contracting  party  with- 
t>ut  his  assent."    Atlee  v.  Bartluolomew,  69 
Wis.  43,  5  Am.  St.  Rep.  109,  33  N.  W.  110. 
Speaking  of  a  vendee  in  a  contract  for  the 
p^urchase  of  land,  who  has  not  signed  the 
\%-ritten    contract,    the    same    court    says: 
•*  He  ought  not  to  be  in  a  position  where  he 
can  hold  the  other  party  to  the  contract, 
and   compel  its  performance  if  advantage- 
ous  to   him,  and   at  the  same  time  be  at 
liberty  to  avoid  the  contract  on  his  part  if 
disadvantageous.    Both  parties  ought  to  be 
bound  by  the  contract,  or  neither  should  be 
bound."*  Lowber  v.   Counit,   36  Wis.    183; 
Dodge  V.  Hopkins,   14  Wis.  630,  637,  641; 
Townsend  v.  Coming.  23   W^end.  435,  444; 
Ciovernor  &  Company  of  Copper  Miners  v. 
Fox,  3  Eng.  L.  &  Eq.  420 ;  Mechem,  Agency, 
3  179    (b).     Judge  Storj'  thought  the  gen- 
eral rule  to  be  that  ratification  related  back 
to  the  act  done,  both  for  and  against  the 
principal,     but    with     certain     exceptions. 
Story,  Agency,  §§  245  et  seq.    An  elaborate 
discussion  of  the  subject  will  be  found  in 
a  note  to  Atlee  v.  Bartholomew,  %upra,  in 
which  the  position  of  Mr.  Mechem  is  criti- 
cized.    See    also    Lawson,    Contr.    |    177; 
Andrews  v.  .^Ctna  L.  Ins.  Co.  92  N.  Y.  596 ; 
Hammond  v.  Hannin^  21  Mich.  374,  4  Am. 
Hep.  490;  Soames  v.  Spencer^  1  Dowl.  &,  R. 
32;  Maclean  v.  Dunn,  4  Bing.  722,  29  Re- 
vised Rep.  714;  1  Am.  &  Eng.  Enc.  Law,  2d 
ed.  pp.  12,  13.    The  Georgia  cases  hold,  as 
a    general    rule,    that    ratification    relates 
back  to  the  act  ratified,  except  where  there 
i»  an  intervening  equity.     Howard  v.  Cas- 
selB,  105  Ga.  412,  70  Am.  St.  Rep.  44   (2), 
31  8.  E.  562;  Singleton  v.  Bank  of  Monti- 
cello,  113  Ga.  527,  38  S.  K.  047    (2)  :  Gra- 
ham V.  Williams,  114  Ga.  716,  40  S.  E.  790; 
(Xvil  Code,  §  3019.    As  to  the  point  made 
in  the  quotation   from   Lowber  v.   Connit, 
nipra,  compare  decisions  in  Perry  v.  Pas- 
chal, 103  Ga.  137,  29  S.  E.  703.'   We  are 
not,  however,  required  to  decide  wliether  in 
this  case  the  seller  could  retain  the  right  to 
ratify  or   reject  until   it   developed   which 
would  be  the  more  advantageous,  and  then 
ratify,  if  for  its  own  interest,  and  thus  by 
relation  back  make  the  contract  mutual  in- 
stead of  unilateral.    Suppose  that  the  prin- 
cipal  could  ratify;   what  would  it  ratify? 
The  exact  contract  which  the  person  acting 
as  agent  made.     What  was  that?    It  was 
that  the  written  instrument  should  not  be- 
oome  binding  on  the  seller  until  signed  by 
one   or  more  of  its   officers.     This   agree- 
ment formed  one  of  the  terms  of  the  written 
contract    made    by    the    person    acting    as 
agent.     When    his    acts    were    ratified,    it 
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simply  oonfirmed  the  contract'  which  he 
made.  It  did  not  operate  to  make  another 
contract,  or  to  change  thie  terms  of  the  one 
made.  Ratification  confirms.  It  neither 
changes  the  contract  nor  makes  a  new  one 
with  different  terms.  The  contract  made, 
therefore,  not  having  been  binding  on  the 
seller,  and  there  being  no  consideration,  the 
purchaser  was  not  bound,  and  could  retire 
from  it  before  it  became  a  complete  and 
mutually  binding  contract.  Cooley  v.  Moss, 
123  Ga.  707,  51  S.  E.  625. 

The  case  of  George  Delker  Co.  v.  Hesn 
Spring  &  Axle  Co.  138  Fed.  647,  is  relied 
on  by  the  plaintiff.  That  decision  dealt 
with  three  points:  That  the  contract  wa«4 
not  too  uncertain  to  be  enforced;  that  the 
purchaser  was  not  put  on  his  election  as  to 
his  action  in  certain  events  provided  for  in 
the  contract ;  and  the  determination  that  the 
contract  contemplated  manufacturing  the 
articles,  and  that  the  measure  of  damages 
was  one  adapted  to  a  manufacturing  con- 
tract, and  not  to  an  ordinary  contract  of 
bargain  and  sale.  The  questions  dealt  with 
in  this  opinion  were  not  involved.  The 
specification  of  certain  articles  under  one  of 
the  contracts  did  not  go  further  than  to 
render  it  binding  to  ihe  extent  of  the  ac- 
cepted specification.  McCaw  Mfg.  Co.  T. 
Felder,  115  Ga.  408,  41  S.  E.  664. 

Judgment  reversed. 

All  the  Justices  concur,  except  Beck,  J., 
not  presiding. 


MARYLAND  COURT  OF  APPEALS. 

EDWIN  S.  ZELL.  Appt., 
v. 

BALTIMORE  STOCK  EXCHANGE  et  al. 

(102  Md.  489,  62  Atl.  808.) 

Stock  exchange — seat — ^resulting  trust. 

One  who  purchaseH  in  the  name  of 
hifl  partner  a  seat  in  a  stock  exchange  has. 
notwithstanding  knowledge  on  the  part  of 
the  officers  of  the  exchange  of  the  facts, 
no  equity  to  prevent  the  enforcement  of  a 
rule  of  the  exchange  that  a  seat  may  be 
sold  for  the  debts  of  the  member  holding 
it  in  favor  of  other  members. 

(January   10,   1906.) 


Case  Note. — Stock  exchange;  resulting 
trust  in  favor  of  one  who  purchases  seat 
in  name  of  another. — ^The  conclusion  reached 
in  the  case  in  hand  is  more  or  less  directly 
supported  by  the  few  decisions  to  be  found 
on  the  subject,  which,  although  recognizing 
the  existence  of  a  resulting  trust  in  favor 
of  one  who  furnishes  money  for  the  pur- 
chase of  a  seat  in  a  stock  exchange  in  the 
name   of   another,  to   be   used   in   carrying 
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APPEAL  by  complainant  from  an  order  of 
the  Circuit  Court>  No.  2,  of  Baltimore 
City  disflolving  an  injunction  restraining  the 
sale  of  a  seat  in  the  exchange.    Affirmed. 
The  facts  are  staled  in  the  opinion. 
Messrs.   James  W.   McBlroy  and  Frank 
Gosnell,  for  appellant: 

As  the  seat  in  controversy  was  purchased 
by  Zell».  paid  for  by  him,  and  title  taken  in 
the  name  of  Merceret,  a  resulting  trust 
was  created  in  favor  of  ZelL 

First  Nat,  Bank  v.  Taliaferro,  72  Md. 
169,  19  Atl.  364;  German  Sav.  Bank  v. 
Renshaw,  78  Md.  475,  28  Atl.  281;  Brown 
V.  Deford,  83  Md.  297,  34  Atl-  788;  Textor 
v.  Orr,  86  Md.  398,  38  Atl.  939;  Hoffman 
v.  Gosnell,  76  Md.  577,  24  Atl.  28;  Central 
Trust  Co.  V.  Arctic  Ice  Mach.  Mfg.  Co. 
77  Md.  202,  26  Atl.  493;  Hooper  v.  Central 
Trust  Co.  81  Md.  559,  29  L.R.A.  262,  32 
Atl.    505. 

If  a  man  knows  a  legal  estate  is  in  a 
third  person  at  the  time  of  purchase,  he  is 
bound  to  take  notice  of  what  the  trust  is. 
Magruder  v.   Peter,    11    Gill   ft   J.   243; 
Ringgold  V.  Bryan,  3  Md.  Ch.  494. 
The  seat  is  property. 
Page  V.  Edmunds,  187  U.  S.  596,  47  L. 
ed.  318,  23  Sup.  Ct.  Rep.  200;  Re  Hurlbutt, 
13   Am.  Bankr.  Rep.  50. 
The  rules  of  the  exchange  cannot  avail. 
Ex  parte  Saffery,  L.  R.  4  Ch.  Div.  560; 
Tomkins  v.  Saffery,  L.  R.  3  App.  Cas.  220. 
Messrs.   W.   Bums   Trundle   and  Edwin 
T.  Dickerson,  for  appellees: 

Plaintiff  is  estopped  to  claim  anything 
contrary  to  the  constitution. 

Bayrard  v.  Norris,  5  Gill,  468,  46  Am. 
Dec.  647. 

The  rules  and  regulations  *of  the  stock 
exchange  are  valid. 

Hyde  v.  Woods,  94  U.  S.  523,  24  L.  ed. 
264;  Thompson  v.  Adams,  93  Pa.  55;  Page 
V.  Edmunds,  187  U.  S.  596,  47  L.  ed.  318, 
23  Sup.  Ct.  Rep.  200;  Pancoast  v.  Gowen, 
03  Pa.  66;  White  v.  Brownell,  3  Abb.  Pr. 
N.  S.  318,  4  Abb.  Pr.  N.  S.  162. 

The  interest  of  each  member  is  subject 
to  the  constitution  and  by-laws. 

Belton  v.  Hatch,  109  N.  Y.  593,  4  Am. 
St.  Rep.  495,  17  N.  E.  225;  Haight  v.  Dick- 


erman,  45  N.  Y.  S.  R.  128,  18  N.  Y.  Supp. 
559;  Stonebridge  v.  Smitli^  23  Jones  &  S. 
294;  Re  Hayes,  37  Misc.  264,  75  N.  Y. 
Supp.  312;  Weigand  v.  Fraternities  Acei. 
Order,  97  Md.  456,  55  Atl.  530;  Leech  v. 
Leech,  3  W.  N.  C.  542,  note. 

Jones,  J.,   delivered   the   opinion   of   the 
court: 

This  case  originated  in  a  bill  of  com- 
plaint filed  by  the  appellant  here  in  cir- 
cuit court  No.  2  of  Baltimore  city,  in  which 
he  alleged  that  on  or  about  the  1st  day  of 
June,  1899,  he  purchased  from  Owen  Daly, 
one  of  the  appellees  here  and  one  of  the 
defendants  below,  a  seat  or  membership  in 
the  Baltimore  Stock  Exchange,  and  paid 
therefor  the  sum  of  $4,250;  that  for  the 
sake  of  com^enience  the  said  membership 
or  seat  was  placed  in  the  name  of  Frank 
J.  Merceret,  with  whom,  about  the  time  of 
said  purchase,  he  had  formed  a  partner- 
ship for  the  purpose  of  carrying  on  a  gen- 
eral brokerage  business  in  stocks  and  bonds, 
it  being  understood  and  agreed  that  the 
said  Frank  J.  Merceret  should  transact 
the  business  of  the  firm  on  the  Baltimore 
Stock  Exchange;  that,  without  the  knowl- 
edge or  consent  of  the  appellant,  said  Mer- 
ceret speculated  in  stocks  and  bonds  upon 
bis  own  account  with  the  other  individuals 
who  are  named  as  appellees,  and  in  conse- 
quence became  indebted  to  them  in  the 
sums  specified  in  the  bill ;  that  in  January, 
1905,  the  said  Merceret  received  from  tne 
said  appellees  notification  by  letter  that 
they  could  no  longer  carry  for  him  said  in- 
debtedness. Payment  thereof  was  requested, 
and  proceedings  threatened  in  case  of  his 
failure  to  make  such  payment;  that  at  the 
time  the  debts  mentioned  were  contracted 
by  Merceret  the  said  appellees  and  each 
of  them  knew  that  the  transactions  giving 
rise  to  them  were  had  solely  on  the  indi- 
vidual account  of  the  said  Merceret  and 
without  the  knowledge  or  consent  of  the 
nppellant;  that  the  said  appellees  knew 
that  the  seat  or  membership  in  the  said 
stock  exchange  was  not  the  property  of 
Merceret,  though  standing  in  his  name,  but 
was    the    property    of    the    appellant,    and 


on  the  business  in  which  both  are  engaged, 
do  not  allow  snch  tru.st  to  defeat  bona  fide 
claims  of  third  parties. 

Wliere  a  seat  is  purchased  in  the  name 
of  an  employee,  a  trust  results  in  fivor 
of  the  employer  which  equity  will  enforce 
by  compellim?  a  transfer  of  the  seat  upon 
the  termination  of  the  employment.  Wea- 
ver v.  Fisher,  110  111.  14fi;  Sproul  v.  Morris, 
31  Pittsb.  L.  J.  N.  S.  310. 

Thompson  v.  Adams,  93  Pa.  55,  which  is 
discussed  and  followed  in  Zell  v.  Balti- 
more Stock  Exchange,  seems  to  be  the 
only  other  case  in  which  the  rights  of  the 
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equitable  owner  of  the  seat,  as  aini-inst 
the  claims  of  members  of  the  exchange, 
have  been  the  subject  of  judicial  considera- 
tion. 

A  somewhat  similar  case  is  that  of 
Allien  v.  Wotherspoon,  18  Jones  &  S.  417, 
in  which  it  is  held  that  a  member  of  a 
firm,  who  assents  to  the  issuance  of  a  certifi- 
cate of  membership  in  an  exchange,  pur- 
ehised  by  the  partnership,  in  the  name  of 
his  partner,  is  estopped  from  assertinsf  his 
right  thereto  as  asrainst  one  to  whom  it  has 
b'^en  pledged  by  the  holder  to  secure  an  in- 
dividual loan. 
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that  any  dealings  that  the  said  appellees, 
OT  any  of  them,  had  with  Merceret,  were 
on  his  individual  credit,  and  the  said  debts 
were  not  contracted  with  reference  to  the 
said  seat  or  membership :  that  the  appellant 
had  addressed  to  the  said  appellees  a  letter 
to  that  effect  in  which  he  referred  to  the  let- 
ter of  the  said  appellees  to  said  Merceret, 
and  called  their  attention  to  his  claim  that, 
though  the  seat  in  question  was  "color- 
ably"  in  the  name  of  Meroeret,  it  was  the 
appellant's  individual  property,  having 
been  paid  for  by  him,  which  he  averred  had 
all  along  been  well  known  to  each  and  all 
of  the  said  appellees,  and  informing  them 
that  he  would  claim  and  maintain  his 
rights  in  the  premises;  that,  according  to 
the  constitution  and  by-laws  of  the  Balti- 
more Stock  Exchange,  which  was  made  de- 
fendant below  and  is  one  of  the  appellees 
here,  "a  seat  or  membership  owned,  be- 
longing to,  and  the  property  of  a  member 
thereof,  may  be  sold  by"  it,  "and  the  pro- 
ceeds of  said  sale  applied  to  the  contracts, 
ilebts,  or  obligations  with  or  to  other  mem- 
bers of  the  exchange  to  the  entire  exelu- 
•4ion  of  the  other  creditors  of  such  mem- 
ber;" and  a  copy  of  the  said  constitution 
and  by-laws  is  filed  as  an  exhibit  with  ap- 
pellant's bill.  The  bill  then  charges  that 
it  is  the  intention  of  the  appellees,  who 
are  the  creditors  of  Merceret,  to  apply  to 
the  Baltimore  Stock  Exchange  to  make  sale 
of  the  seat  or  membership  of  the  same, 
belonging  to  the  appellant,  as  he  claims, 
but  standing  in  the  name  of  Merceret,  and 
apply  the  proceeds  thereof  to  the  payment 
of  the  debts  due  to  such  creditor  appellees 
unless  they  be  restrained,  otc.  The  bill 
then  prays  an  injunction  to  so  restrain 
them  and  the  stock  exchange  from  such 
oction.  A  preliminary  injunction  was 
granted.  The  appellees,  except  Merceret, 
promptly  filed  answers  to  the  bill  and 
moved  for  a  dissolution  of  the  injunction. 
The  appellees,  who  were  creditors  of  Mer- 
<-eret,  as  well  as  the  Baltimore  Stock  Ex- 
change, each  and  all  denied  in  their  an- 
swers that  they  had  any  personal  knowl- 
edge of  the  partnership  between  the  ap- 
pellant and  Merceret  or  the  terms  thereof; 
or  that,  at  the  time  the  debts  referred  to 
in  the  bill  of  complaint  were  contracted, 
they  knew  that  they  were  so  contracted  by 
Merceret  without  the  knowledge  and  con- 
i«ent  of  the  appellant;  and  denied  that  the 
seat  or  membership  of  the  said  stock  ex- 
change referred  to  in  the  bill  was  not  the 
property  of  Merceret.  On  the  contrary,  they 
averred  "that  all  the  right,  title,  and  in- 
terest therein,  under  the  constitution  and 
by-laws  whereby  mem^bership  was  created, 
was  and  oould  only  be  in  the  said*'  Mer- 
ceret. Testimony  was  taken  upon  the  mo- 
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tion  to  dissolve  the  injunction,  and  the 
testimony  of  each  of  the  said  appellees  was 
practically  to  the  same  effect  as  their  an 
swers  in  respect  to  their  said  respective 
denials.  Upon  the  hearing  of  the  motion, 
the  preliminary  injunction  was  dissolved. 
The  appeal  is  from  the  order  dissolving 
the  'same. 

Prior  to  the  dissolution  of  the  injunction, 
the  appellee  Merceret  had  answered  the 
bill  under  leave  of  court,  but  it  is  Mot  ma- 
terial to  refer  particularly  to  such  answer. 
The  appellant  nimself  testified  as  a  wit- 
ness, as  follows:  "I  told  Mr.  Daly  I  wAs 
going  to  purchase  a  seat  on  the  Baltimore 
Stock  Exchange.  Had  he  one  for  sale?  I 
was  so  informed  by  Merceret.  He  said  he- 
had.  I  asked  the  price,— $4,250.  He  said 
it  would  cost  $50  to  have  the  seat  trans- 
ferred. I  wanted  to  pay  for  that  seat  then 
and  there,  and  he  said  he  could  not  accept 
the  money  until  Merceret  was  elected  a 
member;  that  the  seats  were  sold  subject 
to  admiHsion."  And  again  he  said  in  his 
testimony:  "I  told  Mr.  Daly  I  wanted  the 
seat  to  be  known  as  my  property;  that  I 
was  buying  it.  Mr.  Daly  told  me  that  it 
could  not  be  arranged  to  be  known  as  my 
property;  that  they  recognized  the  board 
member,  the  man  in  whose  name  the  sent 
was.  Mr.  Badart  was  present  when  I  told 
Mr.  Daly,  and  Mr.  Orrick  was  present."  It 
would  seem  to  be  obvious,  upon  this  state 
of  allegation  and  proof,  that  the  rights  of 
the  parties  before  the  court  must  depend 
upon  the  effect  to  be  given  to  the  consti- 
tution, by-laws,  rules,  and  regulations  of 
the  stock  exchange  adopted  for  the  govern- 
ment of  its  membership  and  defining  and 
fixing  the  rights,  privileges,  and  obliga- 
tions attaching  to  membership  therein. 
The  stock  exchange  is  a  voluntary  associa- 
tion governed  by  such  constitution,  by- 
laws, rules,  and  regulations  as  it  may 
choose  to  adopt,  and  which,  so  far  as  not 
contrary  to  law  or  public  policy,  will  se- 
cure to  the  members  thereof  exclusive 
rights  and  privileges  which  the  courts  have 
fully  recognized.  The  constitution  and  by- 
laws of  the  Baltimore  Stock  Exchange  are 
in  evidence  in  this  case.  The  one  having 
more  particular  reference  to  the  contro- 
versy here  has  been  substantially  set  out 
in  the  appellant's  bill,  and  is  the  one 
against  the  enforc-enient  of  which  the  in- 
junction is  here  sought.  Only  one  other 
will  be  specially  referred  to,  which  is  a.-^ 
follows:  "Every  member  shall,  on  the 
day  of  his  admission  and  notification  there- 
of by  the  secretary,  sign  the  constitution 
of  the  exchange,  and  thereby  pledge  him- 
self to  abide  by  the  same,  and  all  subse- 
quent amendments  thereof,  under  penalty 
of  forfeiture  of  hia  scat."     The  conditions 
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under  which  a  aeat  or  membership  may  be 
sold  by  the  stock  exchange  in  enforcement 
of  the  obligations  of  its  members  are  pro- 
Tided  for  in  its  constitution;  and  there  is 
no  pretense  here  that  the  stock  exchange 
is  proceeding,  or  intends  to  proceed,  in  re- 
spect to  enforcing  the  obligations  incurred 
by  Merceret,  except  in  accordance  with  the 
provisions  of  its  constitution  applicable  to 
the  case.     Now  will  the  court  interfere? 

A  case  very  analogous  to  the  case  at  bar 
in  that  of  Thompson  v.  Adams,  93  Pa.  55, 
in  which  it  appeared  that  the  plaintiff 
<^ve  to  Samuel  A.  Richards,  who  was  a 
partner  with  William  E.  Thompson  in  the 
business  of  stockbrokers,  the  sum  of  $1,000 
to  purchase  a  seat  in  the  board  of  bro- 
kers.  The  seat  was  purchased  by  Richards, 
and  he  continued  to  hold  it  by  plaintifTs 
permission,  without  knowledge  on  part  of 
the  board  of  any  other  ownership  or  title, 
until  his  death  in  May,  1876.  At  that 
time  he  was  indebted  to  various  members 
of  the  board  in  the  sum  of  $5,477.17.  Un- 
der a  section  of  the  constitution  of  the 
board  of  brokers,  when  a  member  died,  his 
seat  might  be  sold  by  the  secretary;  and, 
after  satisfying  the  claimn  of  the  members 
of  the  board,  the  balance  should  be  paid 
to  the  legal  repre«enta1ives.  The  seat  was 
sold.  The  question  was  whether  the  plain- 
tiff was  entitled  to  the  proceeds  or  any  part 
either  in  full  or  pari  passu  with  the  credit- 
ors of  Richards.  The  court  below  denied 
the  right  of  the  plaintiff  to,  or  to  partici- 
pate in,  the  proceeds*  of  the  sale.  On  ap- 
peal the  judgment  below  was  affirmed,  and 
the  court  said:  **Tlie  constitution  and 
articles  of  a  voluntary  association,  such  as 
the  Philadelphia  Board  of  Brokers,  are  law 
as  to  the  members'.  The  plaintiff  was  not 
a  member,  but  had  furnished  tiie  money  by 
which  Richards  obtained  a  seat.  His  con- 
tention is  that  he  was  the  equitable  owner 
of  tile  seat,  and  had  title  to  that  which 
was  received  for  it.  and  that  the  defendant 
had  no  right  to  apply  the  proceeds  to  debts 
due  by  Richards  to  other  members  in  pur- 
suance of  the  terms  of  the  constitution  of 
the  club.  But  why  not?  Richards  Mas 
the  member  of  the  lx>ard.  tne  legal  owner 
of  the  seat,  and  the  plaintiff  an  entire 
stranger  unknown  to  the  association.  The 
members  gave  credit  to  each  otuer  in  part, 
no  doubt,  upon  the  faith  of  the  liability 
of  a  member's  seat  to  them  for  his  debts. 
TJvere  is  nothin*;  unlawful  or  unreasonable 
in  the  regulation.  The  seat  is  rot  prop- 
erty in  the  eye  of  the  law.  It  could  not 
be  seized  on>  execution  for  the  debts  of  iiie 
members.  It  is  the  mere  creature  of  the 
board,  and,  of  course,  was  to  be  held  and 
enjoyed  with  all  the  limitations  and  reg- 
ulations which  the  con«*iitation  of  the 
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board  put  upon  it."  It  is  sought  to  dis- 
tinguish the  case  at  bar  from  the  one  just 
referred  to,  in  that  the  plaintiff  there  was 
a  stranger  to  the  exchange,  and  not  a  part- 
ner with  the  member  in  whose  name  the 
seat  stood.  It  is  not  perceived  how  the 
circumstance  of  a  partnership  of  a  mem- 
ber of  the  exchange  with  another  who  is 
not  a  member  can  make  any  difference  in 
principle  as  to  his  relations  to  the  ex- 
change. Being  a  partner  with  an  outside 
party  is  nothing  more  than  having  a  con- 
tract with  such  party  subsisting  at  the 
same  time  with  his  contract  with  the  ex- 
change. He  is  under  an  obligation  to  ob- 
serve his  contracts  and  engagements  wiiu 
each  party;  and  there  can  be  no  reason 
why  his  contract  or  obligations  with  the 
exchange  and  its  members  are  to  be  subor- 
dinated to  those  he  may  have  with  others, 
whether  they  pertain  to  a  partnership  or 
otherwise.  It  would  be  impossible  for  a 
voluntary  association  to  maintain  its  or- 
ganization and  enforce,  on  behalf  of  its 
members,  rights  pertaining  to  membership 
if  this  were  to  be  so. 

It  is  further  argued  that  there  was  not, 
in  the  case  cited,  any  evidence  to  show 
that  the  other  members  of  the  exchange 
had  any  knowledge  of  the  plaintiff's  equity. 
It  has  already  been  seen  what  the  state 
of  the  testimony  here  is  as  to  the  facts 
upon  which  the  appellant  rests  his  equity; 
but,  be  that  as  it  may,  it  is  the  exchange-* 
the  whole  body  of  the  membership — that 
has  control,  and  the  right  of  enforcement, 
of  its  laws  and  rules  in  the  interest  of 
each  and  all  of  its  members;  and  such  or- 
ganization would  be  shorn  of  its  function 
if  the  e.xercise  of  such  right  and  control 
was  to  be  affected  by  particular  equities 
that  might  be  made  to  appear  in  the  rela- 
tions of  individual  members,  as  individuals 
and  not  as  members  of  the  association, 
with  outside  parties. 

There  seems  to  be  no  want  of  harmony  iu 
tlie  authorities  as  to  the  validity  and  con- 
tractual effect  of  the  rules  and  regulations 
of  a  voluntary  association  of  the  character 
of  the  one  here  in  question.  In  another 
case,  very  much  in  point  (Hyde  v.  Woods, 
94  U.  S.  523,  24  L.  ed.  264),  the  Supreme 
Court  of  the  United  States  had  under  con- 
sideration a  I'ule  of  a  stock  exchange  which 
read  as  follows:  "In  sales  of  seats  for 
account  of  delinquent  members,  the  proceed.s 
shall  be  applied  to  the  benefit  of  the  mem- 
bers of  this  board  exclusive  of  outside  cred- 
itors, unless  there  shall  be  a  balance  after 
payment  of  the  claims  of  members  in  full." 
And  the  court,  in  giving  effect  to  such  rule 
in  the  particular  case,  said,  speaking 
through  Mr.  Justice  Miller:  **The  rule 
entered  into  and  became  an  incident  of  the 
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properfcj  when  it  was  created,  and  remains 
a  part  of  it,  into  whose  hands  soever  it 
may  come.  As  the  creators  of  this  right — 
this  property — took  nothing  from  any 
man's  creditors  when  they  created  it,  no 
wrong  was  done  to  any  creditor  by  the  im- 
position of  this  condition."  The  same 
court,  in  a  later  case  (Page  v.  Edmunds, 
187  U.  S.  596,  47  L.  ed.  318,  23  Sup.  Ct. 
Rep.  200),  having  before  it  more  particu- 
larly the  question  of  how  far  a  seat  in  a 
brokers'  exchange  was  to  be  treated  as 
property,  while  holding  in  apparent  dis- 
agreement with  the  dictum  in  the  Pennsyl- 
vania case,  to  which  it  referred,  that  the 
seat  was  property,  said  undoubtedly  it 
"was  to  be  held  and  enjoyed  with  all  the 
limitations  and  restrictions  which  the  con- 
stitution of  the  board  chooses  to  put  upon 
it/'  In  the  recent  case  in  this  court  of 
Baltimore  v.  Johnson,  96  Md.  737-744,  61 
LJLA.  668,  64  Atl.  646,  a  similar  view  was 
expressed  of  the  tenure  of  a  seat  in  a  stock 
exchange,  after  a  review  of  many  authori- 
ties,— reference  being  had  there  more  par- 
ticularly to  the  taxable  quality  of  such 
seat, — ^where  this  court  said,  through 
Judge  Boyd:  "It  is  thus  apparent  that, 
while  a  membership  in  the  exchange  is  in  a 
sense  property,  it  is  qualified  and  limiteu 
and  lacks  one  of  the  most  valuable  and 
usual  characteristics  of  property, — the 
right  of  disposing  of  it  as  the  owner  deems 
proper,  so  long  as  he  violates  no  law." 

In  view  of  the  doctrine  and  principles 
thus  enunciated  and  defining  the  nature  of 
the  holding  of  a  seat  in  a  stock  exchange, 
it  cannot  avail  the  appellant  to  say,  nor 
for  the  court  to  hold,  in  the  circumstances 
of  tills  ease,  that  a  resulting  trust  accrued 
to  him,  as  he  claims,  by  the  payment  of 
the  money  which  purchased  the  seat  or 
membership  here  in  question;  for,  giving 
him  the  benefit  of  the  theory  which  he  sets 
up,  what  was  purchased  was  not  a  clear, 
unfettered  title  to  the  seat,  but  one  bur- 
dened with  the  obligations  that  membership 
in  the  ezdiange  put  upon  the  member  hold- 
ing it  and  subject  "to  be  held  and  enjoyed 
with  all  the  limitations  and  restrictions 
which  the  constitution  of  the  board  chooses 
to  put  upon  it."  The  bill  in  the  case  does 
not  allege,  nor  does  he  attempt  to  show, 
that  he  will  not  get  this.  As  in  no  view 
can  he  get  any  more,  there  was  no  error 
in  refusing  the  relief  asked,  and  the  order 
of  the  lower  court  difisolving  the  injunc- 
tion will  be  affirmed. 

Order  affirmed,  with  costs  to  the  appel- 
lees. 
4L.R.A.(N.a) 


MISSOirSI  SUPSSME  COTTST. 
IRA  M.  CORE,  Appt, 

V. 

W.  J.  LOVAN,  Respt. 
'(193  Mo.  235,  92  S.  W.  93.) 

Building  aasodation— tranafer  of  contracts. 

1.  The  board  of  nutnagen  of  a  build- 
ing and  loan  association  £is  no  power  to 
transfer    to    another   association   the   con- 
tract of  a  borrowing  stockholder. 
Same— foreclosure— validity  of  direction  of. 

2.  That  the  foreclosure  of  a  building 
and  loan  associs'tion  mortgage  is  ordered 
by  its  former  president  will  not  validate  the 
proceeding  if  he  is  acting  as  agent  of  an- 
other association  to  which  the  former  asso- 
ciation has  attempted  to  transfer  its  assets. 
Deed — ^record — estoppel. 

3.  One  who  permits  a  void  deed,  exe- 
cuted in  proceedings  to  foreclose  a  build- 
ing and  loan  association  mortgage  on  his 
property,  to  remain  of  record,  is  not  es- 


Case  Note. — ^Right  of  building  association 
to  transfer  loan  made  to  member. — Two 
views  are  taken  of  the  right  of  a  building 
and  loan  associaticm  to  transfer  absolutely 
a  loan  made  to  a  member.  In  one  class 
of  cases  the  question  is  regarded  as  one 
of  corporate  power  generally,  the  rights  of 
the  members  not  bSng  taken  into  consid- 
eration; in  the  other,  the  powers  of  the 
corporation  are  deemed  to  oe  essentially 
limited  bj  its  nature. 

This  divergence  of  opinion  also  extends 
to  text-books  on  the  subject.  In  Thompson 
on  Building  &  Loan  Associations,  2d  ed. 
§  286,  it  is  said  that,  the  contract  of  the 
mortgagor  being  in  a  sense  personal  and 
not  to  be  defeated  by  any  assignment  by 
the  association,  it  is  beyond  the  power  of 
the  association  to  sell  the  mortgaf^  abso- 
lutely; that,  in  selling  outright  his  mort- 
gage, the  association  undertakes  not  only 
to  sell  its  own  interest,  but  to  transfer  the 
rights  of  the  mortgagor,  which  it  cannot  do 
without  his  consent. 

To  support  this  view,  however,  the  au- 
thor cites  only  the  case  of  !Elarton  v.  En- 
terprise Loan  &  Bldg.  As8o.  114  Tnd.  226, 
5  Am.  iSt.  Rep.  608,  16  N.  E.  486,  in  which 
the  question  under  discussion  is  not  directly 
involved,  and  which  merely  holds  that  mort- 
gages held  by  an  association,  which  are  im- 
enforceable  by  it  because  of  an  agreement  of 
all  the  shareholders  that  the  money  ad- 
vanced to  members  should  be  theirs  abso- 
lutely if  they  paid  all  dues  and  interest  and 
agreed  to  take  the  amounts  so  advanced 
in  full  for  their  stock,  do  not  constitute 
assets  for  distribution. 

Compare  with  the  view  above  stated  the 
suggestion  made  in  Endlich,  Bldg.  Asso. 
2d  ed.  $  336,  that  a  borrowing  member  giv- 
ing a  mortgage  stipulating  for  the  repay- 
ment of  a  sum  certain  at  a  time  certain 
is  deemed  to  consent  to  the  enforcement  of 
such  mortgage  by  an  assignee  according  to 
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topped  to  assert  its  invalidity  against  one 
wlio  purchases  all  the  assets  of  the  asso- 
ciation for  a  lump  sum  without  knowing 
the  facts  with  reference  to  the  particular 
claim^  which  is  only  an  insignificant  part  of 
the  assets  transferred. 
Deed— quitclaim — equities. 

4.  A  quitclaim  grantee  of  a  title  held 
by  a  building  and  loan  association  under 
a  mortgage  which  it  purchased  from  an- 
other association  does  not  take  free  from 
the  equity  of  the  mortgagor  to  set  up  the 
invalidity  of  the  transfer. 

(February    22,    1906.) 

APPExVL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Howell  County 
in  defendant's  favor  in  an  action  brought  to 
recover  possession  of  real  estate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Orr  &  Luster,  for  appellant: 

The  deed  of  trust  read  in  evidence  vested 
the  legal  title  to  the  premises  in  question 
in  the  trustee  therein  named,  and  also  vest- 
ed in  said  trustee  the  power  to  sell. 

Schanewerk  v.  Hobcrecht,  117  Mo.  22,  38 
Am.  St.  Rep.  631,  22  S.  W.  949;  Lanier  v. 
McIntoHli,  117  Mo.  508,  38  Am.  St.  Rep. 
676,  23  S.  VV.  787;  Kennedy  v.  Siemers, 
120  Mo.  73,  25  S.  W.  512;  Springfield  Engine 


&  Thresher  Co.  v.  Donovan,  120  Uo,  4SZf  25 
S.  W.  536;  Biffle  v.  Pull&m,  125  Mo.  108, 
28  S.  W.  323;  Snyder  v.  Chicago,  8.  P.  k 
C.  R.  Co.  131  Mo.  568,  33  S.  W.  67;  Hume 
V.  Hopkins,  140  Mo.  65,  41  S.  W,  784;  ^eet 
V.  Baker,  141  Mo.  175,  42  S.  W.  940;  Long 
V.  Long,  141  Mo.  352,  44  S.  W.  341;  Butler 
BIdg.  &  Invest.  Co.  v.  Dunsworth,  146  Mo. 
361,  48  S.  W.  449;  Markwell  v.  Harwell. 
157  Mo.  326,  57  S.  W.  1078;  Fowler  v.  Carr, 
63  Mo.  App.  486;  Price  v.  Blankenship,  71 
Mo.  App.  548;  Hnckabee  v.  Billingsly,  16 
Ala.  414,  50  Am.  Dec.  183;  Robinson  v, 
Cahalan,  91  Ala.  479,  8  So.  415. 

Lovan  is  bound  by  recitals  contained  in 
the  trustee's  deed,  and  is  estopped  from 
contradicting  the  same  by  parol  evidence. 

Butler  Bldg.  &  Invest.  Co.  v.  Dunsworth. 
supra;  Hull  v.  Pace,  61  Mo.  App.  117;  Sher- 
wood V.  Saxton,  63  Mo.  78;  Day  v.  Br«nton. 
102  Iowa,  482,  63  Am.  St.  Rep.  461,  71  N. 
W.  538. 

If  plaintiff  purchased  without  notice,  de- 
fendant's right  of  redemption  is  cut  off  so 
far  as  this  plaintiff  is  concerned. 

Smith  V.  Boyd,  162  Mo.  154,  62  S.  W.  430: 
Butler  Bldg.  &  Invest.  Co.  t.  Dunsworth. 
supra;  Hamilton  v.  Lubukee,  61  111.  415, 
99  Am.  Dec.  562. 

The    request    for    the    sale   having   been 


its  written  terms.  In  such  case  he  would, 
of  course,  be  relegated  to  an  action  against 
the  association  for  the  enforcement  of 
rights  arising  under  his  contract  of  mem- 
bership. 

In  Thornton  &  Blackledge  on  Building  & 
Loan  Associations,  §  290,  it  is  said  that 
it  would  seem  that  a  building  association 
is  not  limited  to  the  assignment  of  its 
mortgages  as  collateral  security,  but  pos- 
se.siies  a  general  power  of  assignment. 

The  right  of  a  building  association,  in  the 
absence  of  statutory  prohibition,  absolutely 
to  transfer  its  securities,  is  upheld  in 
Bowlby  v.  Kline,  28  Ind.  App.  659,  63  N. 
E.  723.  In  this  case  the  court,  after  stat- 
ing with  approval  the  rule  laid  down  in  1 
Clark  &  Martihall  on  Private  Corporations, 
$  158,  that  a  corporation  which  has  received 
bills,  notes,  bonds,  or  other  choses  in  ac- 
tion in  the  course  of  its  business  has  the 
name  power  as  a  natural  person  to  nego- 
tiate or  assign  the  same,  provided  it  does 
so  for  a  legitimate  corporate  purpose  and 
violates  no  express  res-tnction  in  its  charter, 
goes  on  to  say:  "That  in  the  legitimate 
conduct  of  its  business  it  may  become 
desirable  and  necessary  for  a  building  and 
loan  association  to  negotiate  and  assign 
l>aper  held  by  it,  is  illustrated  by  the  facts 
of  this  case.  Holding  a  first  mortgage  up- 
on real  estate,  the  owner  of  which  dies  in- 
solvent, the  holder  of  a  junior  lien  proposes 
to  buy  its  claim,  thereby  reaching  the  same 
result  that  would  follow  from  a  foreclosure 
sale,  purchase,  and  redemption.  No  rea- 
son can  be  suggested  why  it  should  not 
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have  power  to  save  itself  from  the  annoy- 
ance and  risk  of  litigation,  and  ooHect  its 
money  by  selling  and  assigning  its  note 
and  mortgage  to  him.  The  legislature,  by 
the  negative  and  restrictive  language  used 
in  the  act  of  1897,  recognized  the  prior 
existence  of  the  right." 

In  Manahan  v.  Varnum,  11  Gray,  406,  it 
is  held  that,  in  the  absence  of  by-laws 
to  the  contrary,  the  trustees  of  a  voluntary 
loan  fund  association  may  transfer  the 
legal  title  to  a  mortgage  held  by  them. 

In  Quein  v.  Smith,  108  Pa.  325,  in  which 
the  validity  of  the  assignment  of  a  borrow- 
er's mortgage  as  collateral  was  sustained, 
it  is  said,  obiter,  that  a  solvent  building 
association  may  appropriate  the  proceeds 
of  a  debt  owing  to  itself  in  paym^  of  a 
debt  which  it  owes. 

In  Trowbridge  v.  Hamilton,  18  Wash. 
686,  52  Pac.  328,  it  is  held  that  a  sta-tute 
requiring  building  and  loan  associations 
to  deposit  their  mortgages  with  the  state 
auditor,  or  with  an  approved  trust  company 
in  trust  for  all  its  members  and  creditors, 
precludes  them  from  transferring  such 
mortgages  to  third  parties.  "Whether  this 
might  be  done  in  the  absence  of  such  a  stat- 
ute is  not  discussed. 

The  effectiveness  of  such  an  assignment 
seems  to  be  recognized  by  the  Texas  oases, 
which  hold  that  where  a  building  associa- 
tion, by  voluntary  sale  of  all  its  assets,  ter- 
minates its  power  to  mature  its  stock  by 
collecting  dues  and  earning  pixtfits  from 
loans  as  contemplated  by  its  plan  of  or- 
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made  in  the  name  of  the  association,  by  its 
president,  the  law  presumes  that  said  re- 
quest was  in  fact  made  by  said  association. 

Sparks  v.  Dispatch  Transfer  Co.  104  Mo. 
540,  12  L.R.A.  714,  24  Am.  St.  Rep.  351,  15 
iS.  W.  417;  Franklin  Ave.  German  Sav. 
Inst.  V.  Board  of  Education,  75  Mo.  408; 
State  ex  rel.  Bornefeld  v.  Kupferle,  44  Mo. 
154,  100  Am.  0ec.  205;  Washington  Sav. 
Bank  v.  Butchers'  &  D.  Bank,  107  Mo.  145, 
28  Am.  St.  Rep.  4a5,  17  S.  W.  644;  Wins- 
cott  V.  Guarantee  Invest.  Co.  63  Mo.  App. 
369;  Hill  v.  Banl^  of  Seneca,  87  Mo.  App. 
606;  Roe  v.  Bank  of  Versailles,  167  Mo.  406, 
67  S.  W.  307;  Bambrick  v.  Campbell,  37 
Mo.  App.  460. 

By  taking  no  steps  to  have  the  deed  can- 
celed, defendant  is  estopped  and  cannot  re- 
deem, as  against  the  plaintiff,  in  the  absence 
of  a  notice  to  the  plaintiff  of  anything  that 
would  render  said  deed  of  trust  or  trustee's 
de<Ml  voidable  or  irregular. 

26  Am.  &  Eng.  Enc.  Law,  p.  980;  Day  v. 
Brenton  and  Hamilton  v.  Lubukee,  supra; 
Kline  v.  Vogel,  90  Mo.  247,  1  S.  W.  733,  2 
S.  W.  408;  Ferguson  v.  Soden,  111  Mo.  214, 
33  Am.  St.  Hop.  512,  19  S.  W.  727;  Baus- 
man  v.  Eads,  46  Minn.  148,  24  Am.  St.  Rep. 
205,  48  N.  W.  769;  Baker  v.  Cunningham, 


162  Mo.  134,  85  Am.  St.  Rep.  490,  62  S.  W. 
445;  Beatie  v.  Butler.  21  Mo.  320,  64  Am. 
Dec.  234. 

Mr.  W.  P.  Campbell,  for  res{>oudent: 

A  sale  of  land  under  a  trust  deed,  witli- 
out  the  authority  of  the  owner  of  the  debt, 
is  void. 

Magee  v.  Burch,  108  Mo.  336,  18  S.  W. 
1078. 

The  assignee  of  a  security  given  by  a 
borrowing  member  of  a  building  association 
has  no  authority  to  control  the  foreclosure. 

Lovelace  v.  Pratt,  163  Mo.  70,  63  S.  W. 
383. 

A  purchaser  of  land,  by  taking  a  quitclaim 
deed,  is  charged  with  notice  of  the  rights  of 
the  holder  of  the  paramount  title,  and  of  all 
equities  not  in  writing. 

Stoppel  V.  Schroeder,  62  Mo.  147;  Hope 
V.  Blair,  105  Mo.  86,  24  Am.  St.  Rep.  366, 
16  S.  W.  595;  Condit  v.  Maxwell,  142  Mo. 
278,  44  S.  W.  467. 

Cessation  of  business  by  a  building  and 
loan  association  releases  its  members  from 
further  payment  of  duos. 

Blakeley  v.  El  Paso  Bldg.  &  Loan  As^o. 
(Tex.  Civ.  App.)  26  S.  W.  292;  Endlidi. 
Bldg.  Asso.  }  502;  Thompson,  Bldg.  A«so. 
30. 


ganization,  the  mutuality  of  the  contract 
with  the  borrowing  member  is  destroyed, 
and  he  is  entitled  to  a  rescission  of  the  con- 
tract and  an  equitable  adjustment  of  his 
account.  North  Texas  Bldg.  &  L.  Asso. 
V.  Hay,  23  Tex.  Civ.  App.  98,  56  S.  W. 
580;  North  Texas  Sav.  &  Bldg.  Asso.  v. 
Jackson  (Tex.  Civ.  App.)  63  S.  W.  344. 

Tlie  view  that  a  transfer  of  its  loans  by 
a  building  and  loan  association  is  ultra 
vires  derives  its  strongest  support  from  the 
ease  of  Lov«Iace  v.  Pratt,  163  Mo.  70,  63 
S.  W.  383.  The  court  says:  "One  of  the 
points  presented  by  this  record  is  with  re- 
spect to  the  authority  of  a  building  and 
loaB  association  organized  under  the  laws 
of  this  state,  wiiile  a  going  concern,  to  sell 
and  assign  its  notes  or  bonds  executed  by 
borrowing  members  for  loans.  .  .  .  There 
are  many  descriptions  of  such  an  associa- 
tion, but  none  more  comprehensive,  we 
think,  than  that  given  in  the  case  of  State 
V.  RedwvKMi  Falls  Bldg.  &  L.  Asso.  45  Minn. 
154,  10  L.ICA.  752,  47  N.  W.  540,  which 
is  as  follows:  'The  general  design  of  such 
an  association  may  be  stated,  with  suffi- 
cient precision  for  our  present  purposes,  to 
be  the  accumulation  from  fixed  periodical 
contributions  of  its  shareholders  or  mem- 
bers, and  from  the  profits  derived  from  the 
investment  of  the  ?iame,  of  a  fund  to  be  ap- 
plied from  time  to  time  in  accommodating 
such  shareholders  with  loans,  to  enable 
them  to  acquire  and  improve  real  estate  by 
building  thereon;  the  conditions  of  the 
loan  being  such  that  the  liability  incurred 
therefor  may  be  graduallv  extinguished  by 
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means  of  the  borrower's  periodical  con 
tributions  upon  his  stock,  so  that  when  the 
latter  shall  be  fully  paid  up  the  amount 
paid  shall  be  sufficient  to  cancel  the  indebted- 
ness.' Prior  to  the  act  of  1895  (Laws  of 
1895,  p.  106),  mutual  savings  fund,  loan, 
and  building  associations  had  no  power  to 
borrow  money  to  loan  to  its  members  or 
others  because  no  such  power  was  conferred 
upon  them  by  their  charters,  or  necessarily 
implied  from  the  powers  expressly  granted 
(Grohmann  v.  Brown,  68  Mo.  App.  630), 
and,  if  no  such  power  wus  conferred  or  im- 
plied with  respect  to  the  authority  to  bor- 
row money,  they  possessed  no  power,  ei- 
ther by  express  statute  or  by  implication, 
to  engage  in  a  banking  or  discount  business. 
.  .  The  object  and  purposes  of  such 
an  organization  is  utterly  inconsistent  with 
the  idea  that  any  part  of  its  purpose  is  to 
engage  in  the  sale  of  the  notes  of  its  bor- 
rowers. When  a  corporation  attempts  to 
use  powers  which  it  does  not  possess,  as 
in  this  case  to  sell  outright  and  assign 
the  bonds  of  one  of  its  stockholders,  con- 
trary to  the  plain  intent  and  policy  of  the 
law,  its  action  is  ipso  fa<ito  null  and  void. 
The  sale,  therefore,  by  the  acting  trust <»»• 
at  the  request  of  Jefferson,  was  without 
authority,  and  passed  no  title;  especially 
is  this  so,  when  the  deeds  of  trust  upon 
their  face  provide  that,  in  case  of  default 
in  the  payments  by  Pratt  of  the  instal- 
ments as  they  become  due.  the  sale  may 
be  made  at  the  request  of  the  association." 
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Lamm,  J.,  delivered  the  opinion  of  the 
court: 

Cast  below  in  ejectment  for  block  14  in 
Maxey's  addition  to  the  city  of  Willow 
Springs,  Cobe  appeals. 

The  petition  was  in  conventional  form, 
laying  the  ouster  as  of  March  15,  1902.  The 
answer  admits  possession,  denies  all  other 
averments,  and  pleads  certain  affirmative 
defenses,  which  may  be  summarized  as  fol- 
lows :  ( 1 )  Adverse  possession  for  ten  years 
under  a  claim  of  ownership;  (2)  that  plain- 
tiff and  those  under  whom  he  claims  have 
not  been  seised  or  possessed  of  the  premises 
within  ten  years;  (3)  that  plaintiff  claims 
title  by  virtue  of  a  foreclosure  by  advertise- 
ment and  sale  under  a  trust  deed,  executed 
to  the  Willow  Springs  Building  &,  Loan 
Association,  a  corporation  organized  under 
article  9,  chap.  42,  Rev.  Stat.  1889,  said  deed 
of  trust  authorizing  the  sheriff  of  Howell 
county,  for  the  time  being,  upon  the  request 
of  said  association^  to  make  a  sale  on  de- 
fault of  the  payment  of  interest,  dues,  and 
penalties  as  provided  in  the  deed  of  trust 
and  the  constitution  and  by-laws  of  said 
association,  for  a  period  of  six  months. 
That  such  sheriff  sold  and  conveyed  the 
premises,  but  his  proceedings  were  void  for 
the  reason  that  he  was  not  requested  by 
said  association,  or  by  anyone  authorized  to 
act  for  the  same^  to  advertise  and  sell  said 
premises;  (4)  the  S'heriff's  advertisement, 
sale,  and  conveyance,  as  acting  trustee,  are 
alleged  to  be  void  because  there  was  no  de- 
fault; and  (5)  are  void  because  they  oc- 
curred several  years  after  said  association 
ceased  to  do  business.  Issue  having  been 
joined,  the  state  of  the  proof  was  such  that 
the  court  ruled  against  respondent's  defense 
of  the  statute  of  limitations,  thus  leaving 
as  the  sole  issue  the  validity  of  the  trustee's 
deed  from  the  then  sheriff  of  Howell  coun- 
ty, as  acting  trustee  under  the  building  and 
loan  association  deed  of  trust.  Stated  in 
free  outline,  appellant  contends  that  the 
irregularities,  if  any,  shown  in  the  proceed- 
ings leading  up  to  the  sale,  are  not  fatal  to 
his  right  to  recover,  under  the  rule  laid 
down  in  Schanewerk  v.  Hoberecht,  117  Mo. 
•22,  38  Am.  St.  Rep.  631,  22  S.  W.  949.  and 
later  decisions  following  that  case,  and  the 
oause  should  be  reversed.  Stated  in  free 
outline,  respondent  contends  that  such 
irregularities  were  shown  as  rendered  the 
trustee's  deed  void  under  the  rule  laid  down 
in  Lovelace  v.  Pratt,  163  Mo.  70,  63  S.  W. 
383,  andj  hence,  his  judgment,  nisi,  should 
stand. 

The  facts^  much  condensed  and  to  some 
extent  stated  in  their  legal  effect,  are  as 
follows:  Lovan  resides  in  Willow  Springs 
on  the  locus  in  quo  as  a  homestead.  Cobe 
resides  in  Chicago  and  is  vice  president  of 
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the  Assets  Realization  Company.  Lovan 
and  Ophelia,  his  wife,  on  the  25th  day  of 
March,  1890,  conveyed  the  premises  to  Wil- 
kinson, trustee,  party  of  the  second  part,  for 
the  benefit  of  the  Willow  Springs  Buildiuj^ 
&  Loan  Association,  party  of  the  third  part, 
to  secure  a  note  dated  March  17,  1890,  due 
in  one  day  to  said  association,  promising  to 
pay  $300  for  value  received  with  interest 
from  date  at  the  rate  of  10  per  cent  per 
annum,  payable  monthly  on  a  given  Monday, 
which  note  contains  the  following  further 
promise:  "And  I  promise  to  pay  said  as- 
sociation my  monthly  dues  of  $4  each  month, 
as  stockholder  in  said  association,  with  all 
penalties  assessed  on  my  said  stock,  ac- 
cording to  the  constitution  and  by-laws  of 
said  association."  The  deed  of  trust  con- 
tained a  provision  that  if  Lovan  paid  the 
interest  when  due  and  payable,  and  paid 
said  dues  and  penalties  according  to  the 
tenor  and  effect  of  the  note,  and  said  consti- 
tution and  by-laws,  then  the  deed  ahould  be 
Toid.  But  otherwise,  if  he  failed  to  pay 
said  interest  when  due,  or  failed  to  pay  his 
monthly  dues  as  stockholder  as  they  accrue, 
then,  in  either  event,  the  deed  should  remain 
in  full  force.  A  provision  was  inserted  for 
the  substitution  of  the  sheriff  as  trustee 
upon  the  absence  of  Wilkinson  from  Howell 
county,  providing  that,  in  that  event,  "the 
then  acting  sheriff  of  said  county,  upon  the 
request  of  the  party  of  the  third  part,  shall 
sell  the  property  herein  described,  or  so 
much  thereof  as  may  be  necessary  to  pay 
said  note,  interest,  and  dues  and  penalties 
thereon."  Provisions  relating  to  notice, 
place  of  sale,  and  the  executing  of  a  deed  to 
the  purchaser  are  not  questioned,  and  need 
not  be  set  out.  The  trust  deed  also  con- 
tained the  usual  narration  that  "any  state- 
ment of  facts  or  recital  by  said  trustee  in 
relation  to  the  nonpayment  of  the  money 
herein  secured  to  be  paid,  and  of  the  amount 
due  herein,  or  any  default  in  the  conditions 
of  this  trust  deed,  the  advertisement,  sale, 
receipt  of  money,  and  execution  of  the  deed 
to  the  purchaser  shall  be  received  as  prima 
facie  evidence  of  such  fact."  Certain  by- 
laws of  the  Willow  Springs  Building  &  Loan 
Association  were  introduced  in  evidence.  In 
a  nutshell,  they  provided  that  .there  should 
be  a  president,  a  vice  president,  a  secretary, 
and  a  treasurer  and  seven  directors.  That 
such  officers  and  directors  should  constitute 
the  board  of  managers  of  the  business  of 
the  association.  That  every  person  who 
subscribed  stock  should  then  pay  $1  on  each 
share  and  thereafter  pay  a  like  sum  to  the 
association  at  each  stated  meeting  of  the 
board  of  managers.  That  the  stated  month- 
ly meetings  of  the  board  of  managers  5rhou1d 
be  on  the  first  Monda}^  after  the  15th  of  each 
month  for  the  purpose  of  receiving  membe^r- 
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M^,  matmiMj  dues,  and  fines  from  the 
shftf^hoUen,  interest  on  loans,  and  to  loan 
tlie  Hmin  •€  tlM  aaoociation,  and  the  trans- 
actMB  of  otter  tniaiDess.  Lovan  owned 
tiiiee  ttana.  The  date  of  his  membership 
dees  not  appear,  and  hence  no  account  of 
payiBOti  prior  to  his  loan  can  be  rendered, 
bat  OB  gtrin;  his  note  for  $300  and  execut- 
ia|(  his  deed  of  trust,  ho  received  $135  from 
the  aaaociation.  Thereafter^  at  the  stated 
meetings  of  the  board  of  managers  in  Wil- 
low Springs,  he  paid  $5  monthly-  for  the 
months  of  April  to  November,  1890.  in- 
cluaive,  making  his  last  payment  on  Decem- 
ber S,  1800.  That  date  was  also  the  last 
time  the  board  of  managers  ever  met  to  re- 
ceiTe  dues  or  for  any  other  purpose.  From 
that  daj  to  this,  as  gleaned  from  the  cor- 
porate books,  there  was  not  a  corporate  act 
done  or  line  written  by  the  directors,  or  the 
board  of  managers^  or  by  the  corporation 
itseff.  The  corporate  story  of  what  hap- 
pened may  be  painfully  spelled  out  in  the 
following  from  its  "Journal  Book:" 

Page  36  of  Journal  Book  is  in  words  and 
fSgnies  aa  follows:  ^Willow  Springs,  Sept. 
18th,  1890.  Board  of  Managers  and  Stock- 
holders of  Willow  Springs  Building  &  Loan 
Assoeiation  met  in  called  meeting  for  the 
purpose  of  eonsidering  the  question  of  mer- 
ging or  transferring  the  Willow  Springs  As- 
soeiation into  the  Phoenix  of  St.  Joe,  Mo. 
Mr.  Robinson,  agent  of  the  Phoenix,  ex- 
plained the  Phoenix  method  of  doing  business 
and  submitted  a  proposition  for  merging 
the  Aseodation  into  theirs.  On  motion  of 
Mr.  Teeter  a  committee  consisting  of  W.  E. 
Drew,  E.  H.  Farnsworth  and  S.  W.  Wilkin- 
son waa  selected  to  ascertain  the  wishes  of 
the  atockholders  of  this  association  as  to 
merging  the  two  associations.  No  other 
busineasy  the  meeting  adjourned.  £.  II. 
Farnsworth,  Sec." 

Page  36  was  as  follows:  "Willow 
Springs.  Mo.,  Oct.  28th,  1890.  Board  of 
managers  met.  Quorum  present.  After 
xome  diaottsrion  motion  to  adjourn  to  Satur- 
day nighty  November  1st,  1890.  Carried. 
Adjourned.  E.  H«  Farnsworth,  per  Patter- 
son." 

Page  37  was  as  follows:  '^  Willow 
Springs,  Mo.,  Nov.  — ,  1890.  Board  met. 
No  quorum.  On  motion  adjourned  to  meet 
on  December  2nd,  1890.  E.  H.  Farnsworth, 
S«?." 

Page  3S  was  as  follows:  "Willow 
Springs,  Mo.,  Decemlier  2nd.  Board  man- 
a;^rs  met.  Quorum  present.  Minutes  of 
Sept.  Ist-I8th  and  October  28th  approved. 
Report  of  committee  to  arrange  transfer  to 
Phsenix  filed  and  accepted.  Show  vote  to 
transfer,  Drew,  Teeter.  Wilkinson.  T. 
llughea  absent.  Randel,  Rowe,  Gayiord, 
Withaup,  ab.,  lliomas.  Yeas  8,  absent  2. 
^L.R.A.(K.8.) 


Bills  allowed:  S.  W.  Wilkinson  $2o.00 
serviees.  £.  H.  Farnsworth  $55.00,  services. 
S.  W.  Wilkinson  $5.25  record.  Move.n 
to  prepare  release  by  secretary.  Motion 
to     accept      prop,     of     Ph<enix     carried, 

D y  Teet.  Wilk.,  G ,  Tbos.,  Fam., 

Six  yeas.  Motion  to  presdt.  transfer  bills 
rec.  to  Phoe.  Motion  carried  to  settle  treas- 
urer. Gorman  and  Layker.  Report  Treas. 
Allowed  withdrawn. 

John  Kelly $14  85 

Frank  Sass 40  90 

I.  S.  McDonald 18  42 

Mrs.  S.  E.  Davids 16  75 

H.  J.Rowe 11  25 

Farnsworth   20  48 

49  68 
22  65 


$194  98 


Meditation,  more  or  less  profound,  on  the 
foregoing,  may  result  in  a  conclusion  that 
there  was  a  building  and  loan  association  in 
St.  Joseph,  Missouri,  known  as  the  Phoenix ; 
that  on  September  18,  1890,  one  Robinson, 
representing  the  Phoenix,  appeared  at  Wil- 
low Springs  before  the  board  of  managers, 
in  which  meeting  possibly  some  stockhold- 
ers participated,  and  there  discussed  with 
them  a  pending  proposition  of  the  Willow 
Springs  Building  &  Loan  Association's 
going  out  of  business  and  "merging  or  trans- 
ferring" itself  in  or  over  to  the  Phoenix; 
that  thereupon  a  conunittee  was  appointed 
to  ascertain  the  wishes  of  the  stockholders; 
that  another  meeting  was  held  by  the  board 
of  managers  in  October,  at  which  the  mat- 
ter was  ^i^ussed  but  no  action  taken ;  that 
in  November  no  quorum  was  present  at  the 
meeting;  and  that  on  December  2d  the  board 
of  managers  met,  eight  being  present  and 
two  absent.  If  the  narration  in  the  record 
of  this  meeting,  to  wit,  "Motion  to  accept 
prop,  of  Phoenix  carried,"  be  construed  into 
the  acceptance  of  a  pending  proposition  (of 
unknown  terms)  on  the  part  of  the  Phoenix 
Loan  Association  to  take  over  tlie  assets 
and  assume  the  stock  and  other  liabilities 
of  the  Willow  Springs  Building  ft  Loan  As- 
sociation, it  may  be  seen  what  happened.  If 
the  further  narration  therein,  to  wit, 
"Motion  to  presdt.  to  transfer  bills  rec.  to 
PhcB.,"  be  eyed  closely  and  treated  to  a 
liberal  gloss,  it  will  be  further  seen  what 
happened,  to  wit,  that  the  president  of  the 
Willow  Springs  association  was  authorized 
by  this  cryptogram  to  transfer  all  the  bills 
receivable  belonging  to  the  Willow  Springs 
Association  to  the  Phoenix  XiOan  Association 
of  St.  Joseph,  Missouri.  What  the  next 
narration  means,  to  wit,  ''Motion  carried  to 
settle  treasurer,"   would  depend   somewhat 
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on  th€  local  usago  of  the  word  "settle,"  and 
does  not  call  for  present  adjudication. 
Presently,  after  this  original  and  astonish- 
ing mortuary  literature  was  spread  of 
record,  and  in  the  same  year,  the  Ph<Bnix 
Loan  Association  notified  Lovan  that  it  held 
his  deed  of  trust  and  "wanted  so  much 
money."  To  this  demand,  he  stood  mute. 
The  recofd  shows  that  the  Phoenix  associ- 
ation at  that  time  held  Lovan's  paper  with 
indorsements  thereon,  presumably  transfers 
made  pursuant  to  the  action  of  the  board  of 
managers  heretofore  noted.  Shortly  there- 
after there  appeared  in  Willow  Springs  the 
president  of  the  Phoenix  association  and 
other  of  its  representatives,  who  made  de- 
mands upon  Tx>van  and  wanted  to  know 
what  he  was  going  to  do.  To  these  de- 
mauds,  he  replied  that  he  owed  nothing 
to  the  Phoenix  association;  that  he  got  no 
money  from  it ;  that  the  Willow  Springs  as- 
sociation had  no  right  to  transfer  his  loan 
to  the  Phoenix  association;  and,  further, 
that  he  owed  the  Willow  Springs  associa- 
tion, but  could  not  pay  it  because  it  was  not 
there  to  pay.  Thereat,  the  Phoenix  people 
demanded  an  out  and  out  deed  to  the  prop- 
erty, which  Lovan  refused  to  make.  They 
then  a«ked  "what  he  would  do,"  and  he  re- 
plied, "nothing,"  whereupon  they  went  their 
ways  and  he  saw  them  no  more.  Matters 
remained  in  statu  quo  until  April,  1891, 
wnen  there  appeared  an  advertisement  by 
Wilkinson,  trustee,  foreclosing  Lovan's 
deed  of  trust.  On  the  morning  of  the  sale 
day,  Lovan  notified  said  trustee  to  the  ef- 
fect that  he  had  no  right  to  sell  under  the 
mortgage,  and  had  better  not  do  it;  that 
there  was  no  Willow  Springs  Building  & 
Loan  Association.  The  purport  of  .this  con- 
versation, as  we  construe  it,  is  that  Lovan 
based  his  objection  on  the  theory  that  he 
had  been  ready  to  pay  the  Willow  Springs 
association,  in  accordance  with  the  consti- 
tution and  by-laws,  at  the  monthly  meet- 
ings of  its  board  of  managers  and  as  nomi- 
nated in  his  bond,  but  had  been  unable  to 
find  it  to  do  so.  This  notice  resulted  in  the 
sale  lapsing.  Time  ran  on  and  finally,  in 
1897,  one  Drew,  who  was  the  president  of 
the  Willow  Springs  association  at  the  time 
of  its  felo  de  se,  then  seven  years  gone,  made 
a  written  request,  over  his  title  as  such 
president,  to  the  sheriff  of  Howell  county 
to  make  a  sale  under  the  deed  of  trust  on 
October  11,  1897.  It  seems  Drew  appeared 
in  Willow  Springs  and  gave  an  advertise- 
ment signed  by  such  sheriflf,  as  acting  trus- 
tee, to  the  printer,  and  at  that  time  notified 
him  "that  the  association  at  St.  Joseph  had 
bought  the  stock  of  the  Willow  Springs  as- 
sociation, and  that  he  was  representing 
the  St.  Joseph  association;  that  he  was 
closing  matters  up  for  them."  Thereafter, 
4L.R.A.(N.S.) 


on  October  25^  1897,  at  a  sale  made,  the 
property  was  struck  off  to  the  Phcenix  Loul 
Association  of  St.  Joseph,  Missouri,  at  the 
sum  of  $50,  and  such  sale  was  followed  by 
a  trustee's  deed  reciting,  inter  Ma,  that 
the  powers  of  the  trustee  were  executed  ''at 
the  request  of  the  legal  holder  of  said  in- 
debtedness.'' This  deed  was  placed  of  rec- 
ord, and  matters  again  lagged  along  until 
July  15,  1899,  when,  upon  the  application 
of  the  state  supervisor  of  building  and  loan 
associations,  the  Phoenix  Loan  Association 
was  placed  in  the  hands  of  receivers  by  the 
circuit  court  of  Buchanan  counify.  State 
ex  rel.  Gray  v.  Phoenix  Loan  Asso.  159  Sfo. 
102,  60  S.  W.  74.  Thereafter  iU  affairs 
seem  to  have  come  within  the  jurisdiction 
of  the  United  States  circuit  court  at  St. 
Joseph,  and,  on  the  23d  of  February,  1902, 
a  decree  of  the  Federal  chancellor  was 
handed  down  confirming  a  sale  to  appellant 
herein  of  all  the  assets  of  i^e  Phoenix  Loan 
Association,  and  the  existing  special  master 
in  chancery  and  receivers  were  ordered  to 
make  conveyances  effectuating  such  eon- 
firmed  sale.  Thereafter,  by  their  several 
quitclaim  deeds,  said  receivers  and  said 
special  master  in  chancery  conveyed  the 
locus  in  quo  to  appellant,  Cobe,  who  there- 
upon instituted  this  suit,  with  the  result 
first  aforesaid. 

Was  tliat  result  right?  We  think  so,  be- 
cause : 

1.  An  incorporated  building  and  loan  asso- 
ciation differs  from  an  ordinary  corpo- 
ration; among  other  ways,  in  the  fact  that 
in  an  ordinary  business  corporation,  stock 
is  subscribed  and  either  paid  for  at  the  time« 
and  thus  becomes  the  property  of  the  share- 
holder, or  it  is  partly  paid  for  and  becomes 
his  property  subject  to  future  calls  upon  his 
subscription,  while  in  a  building  and  loan 
association  the  stock  subscriber  is  not  the 
out  and  out  owner  of  his  stock  from  the 
start.  'He  pays  thereon  a  minimum  month- 
ly payment,  and  when  these  monthly  pay- 
ments, witli  his  increment  of  gains  ac- 
crued, equal  the  par  value  of  the  share  of 
stock,  he  is  entitled  to  receive  that  amount. 
4  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1004.  If, 
in  the  meantime,  a  member  has  borrowed 
on  his  stock,  it,  by  pledge  or  operation  of 
the  loan,  remains  the  property,  or  quasi 
property,  of  the  corporation,  and  the  loan 
is  returned  by  the  payment  of  interest  and 
stock  dues,  penalties,  etc.,  the  repayment  of 
the  loan  culminating  at  the  same  time  the 
stock  itself  matures,  at  which  time,  in 
theory  at  least,  the  corporation  or  a  given 
series  of  its  stodc  is  liquidated, — that  is  to 
say,  the  nonborrowing  stockholders  have 
their  stock  redeemed  and  the  borrowers  have 
their  loans  canceled.  The  loans  made  to 
borrowers,  evidenced  by  secured  notes,  to- 
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gether  with  all  stock  sabscriptions  calling 
for  periodical  dues^  are  assets  of  such  corpo- 
ration. It  is  self-evident  that  in  a  solvent 
corporation — a  going  concern — ^these  assets 
must  be  kept  together  to  subserve  the  under- 
lying purposes  of  the  corporation  itself,  and 
reach  the  end  in  view.  If,  for  instance,  these 
assets  eoald  be  separated,  then  the  liability 
on  the  stock  subscription  might  pass  off  to, 
and  become  the  property  by  assignment  of, 
one  vendee,  while  the  same  liability  in  an- 
other form,  to  wit,  a  note  given  by  a  bor- 
rowing stockholder,  might  pass  to  another 
vendee,  and  thus  a  double  liability  be  as- 
««rted  against  a  stockholder.  In  the  case  at 
bar  there  was  no  attempt  on  the  part  of  the 
Willow  Springs  association  to  separate  these 
liabilities.  It  parted  with  them,  lock,  stock, 
and  barrel,  to  the  PhoBnix  Loan  Association. 
That  is  to  say,  the  latter  undertook  to  be- 
come the  owner  of  the  entire  stock  subscrip- 
tions, as  well  as  all  bills  receivable  based 
upon  loans  to  subscribers. 

We  are  not  dealing  with  the  case  of  an 
insolvent  building  and  loan  association 
whose  right  to  collect  stock  subscriptions 
and  continue  business  is  arrested  at  a  given 
time  by  the  hand  of  the  law,  and  whose  as- 
sets are  thereupon  collected  and  marshaled 
for  the  purpose  of  winding  up  its  affairs. 
There  is  not  a  hjnt  in  this  record  that  the 
Willow  Springs  association  was  insolvent 
on  December  2,  1890,  at  the  time  its  board 
of  managers  assumed  to  part  with  its  assets 
to  a  stranger  corporation  (whose  power  to 
purchase  may  well  be  doubted),  and  under- 
took to  make  its  stockholders  recognize  a 
new  and  distant  master  residing  in  another 
comer  of  the  state.  No  reason  is  suggested 
for  this  extraordinary  performance,  and  we 
are  cited  to  no  authority  giving  a  board  of 
managers  of  a  building  and  loan  association 
such  capricious  power  to  end  its  life,  to  un- 
settle the  vested  rights  of  its  members,  and 
to  make  such  righU  depend  not  only  on  the 
business  vicissitudes  incident  to  the  selling 
corporation,  but  to  take  on  a  new  burden 
of  dangers  in  business  vicissitudes  arising 
in  the  life  of  the  buying  corporation.  What 
might  have  happened  if  a  stockholders'  meet- 
ing, duly  called,  had  unanimously  consented 
to  such  proceeding,  and  after  a  board  of  di- 
rectors had,  pursuant  to  authority  by  the 
corporation  itself,  carried  out  such  scheme, 
we  need  not  consider.  Nor  is  it  necessary 
for  us  to  consider  whether,  in  a  court  of 
equity,  the  buying  corporation  might  have 
asserted  and  established,  in  a  proper  pro- 
ceeding, equitable  rights  by  subrogat-ion  or 
otherwise  to  the  transferred  assets.  Nor  is 
it  necessary  for  us  to  consider  whether  a 
promissory  note,  evidencing  some  incidental 
indebtedness  to  a  building  and  loan  as- 
sociation and  not  a  loan  to  a  subscriber  upon 
4L.R.A.(N.S.) 


stock,  miglit,  or  might  not,  be  transferred 
by  authorized  indorsement.  Take,  for  in- 
stanee^  the  emergencies  provided  for  by  § 
2811.  Rev.  Stat.  1889,  where  loans  are  al- 
lowed to  be  made  to  others,  who  are  not 
shareholders,  at  such  rate  of  interest  as  the 
directors  may  fix,  in  case  there. is  no  stock- 
holder's demand.  If  loans  so  made  had 
been  rediscounted  for  the  purpose  of  creat- 
ing a  fund  to  subserve  a  stockholders'  de- 
mand, springing  into  existence  during  the 
life  of  such  loan,  a  different  question  might 
arise.  Nor  are  we  dealing  here  with  close 
questions  relating  to  the  right  of  a  building 
and  loan  association  to  borrow  money  for 
legitimate  corporate  purposes  and  hypothe- 
cate stockholders'  papers  to  secure  such 
loan.  We  are  dealing  with  the  right  to  ab- 
solutely transfer  a  loan  made  to  a  stock- 
holder and  secured  on  his  home,  which, 
under  the  constitution  and  by-laws  referred 
to  and  read  into  the  note  and  deed  of  trust, 
he  was  entitled  to  repay  to  the  board  of 
managers  of  the  Willow  Springs  Building  & 
Loan  Association,  at  Willow  Springs, 
monthly  in  small  instalments.  And  dealing 
with  this  case  we  are  of  the  opinion  that  the 
attempted  transfer  of  this  mortgage  loan 
by  said  board  of  managers  to  the  Phcenix  as- 
sociation was  without  shadow  of  legal  right 
and  wholly  ultra  vires.  In  our  view,  it  is 
contrary  to  the  reciprocal  rights  and  duties 
existing  between  such  corporation  and  its 
members,  and,  if  the  principle  were  once  es- 
tablished, it  would  result  in  mischief. — lift 
the  lid  of  a  Pandora's  box  of  ills.  This  is 
the  general  doctrine  laid  down  in  Thompson 
on  Building  Associations,  2d  ed.  §  286,  and 
is  the  doctrine  of  this  court.  Lovelace  v. 
Pratt,  163  Mo.  70,  63  S.  W.  383.  See  also 
State  ex  rel.  Walker  v.  Equitable  Loan  & 
Invest.  Asso.  142  Mo.,  loc.  cit.  342,  41  8. 
W.  916. 

2.  Appellant  insists  the  case  at  bar  is  not 
on  all  fours  with  Lovelace  v.  Pratt,  *Mpro, 
and  therefore  that  case  ought  not  to  control 
this.  Let  us  see  about  that.  The  Lovelace 
Case  was  an  ejectment  suit,  as  is  this.  In 
that  case  the  title  of  plaintiflt  to  the  locua  in 
quo  originated  in  the  foreclosure  of  a  build- 
ing and  loan  mortgage,  as  does  the  title  of 
plaintiff  here.  In  that  case,  the  building 
and  loan  association  had  transferred  its 
mortgage  security  to  another;  so  here.  In 
that  case,  at  the  request  of  the  transferee  of 
such  mortgage  security,  the  trustee  sold. 
The  gist  of  the  defense  in  that  case  was  that 
the  building  and  loan  association  had  no 
authority  to  part  with  the  security,  and  that 
a  foreclosure  so  procured  avoided  the  trus- 
tee's deed;  so,  too,  here.  And  it  is  at  this 
point  appellant  discovers  what  he  urges  is 
a  controlling  factor  in  the  present  case,  and 
distinguishes   it   from    the  Lovelace    Case, 
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to  wit,  in  this  ease  the  foreclosure  was  di- 
rected by  Drew^  the  one- time  preftident  of 
the  Willow*  Springs  Building  A,  Loan  As- 
Hociation.  If,  now,  it  be  remembered  that 
Drew,  in  directing  the  advertisement  and 
foreclosure,  admitted  he  was  the  agent  of  the 
Phoenix  association,  and  was  transacting 
his  master's  business,  and  if  we  add  to  that 
admission  the  further  contention  of  appel- 
lant, to  the  effect  that,  if  the  title  to  the 
security  did  not  pass  by  the  transfer,  it 
must  have  remained  in  the  Willow  Springs 
association,  and,  therefore,  that  association 
had  the  power  and  duty  of  directing  a  fore- 
closure, we  have  the  present  question  pre- 
sented to  us  in  a  nutshell.  In  disposing  of  j 
it,  it  must  be  borne  in  mind  that  the  law  re- 1 
gards  substance,  rather  than  form, — the 
spirit  and  essence  of  a  thing,  rather  than 
the  mere  dry  letter.  One  may  not  do  by 
indirection  what  he  cannot  do  directly;  or, 
as  said  by  Valliant,  J.,  in  a  case  just  handed 
down,  "if  it  could  not  be  done  on  a  straight 
line,  it  could  not  be  done  in  a  circle."  To 
all  intents  and  purposes  the  act  of  fore- 
closure in  this  instance  was  procured  by 
tiie  Phoenix  association, .  and  was  made  for 
its  purposes.  Drew  was  its  alter  ego,  and 
may  not  ambush  or  confuse  his  position  by 
a  mere  official  designation  assumed  for  the 
nonce.  Qui  faeit  per  alium,  facit  per  «e. 
The  transaction  finds  its  counterpart  in  a 
very  ancient  one  in  which,  by  uniting  a  bor- 
rowed hand  to  a  real  voice,  a  notable  prop- 
erty transaction  was  brought  about.  As 
preserved  in  an  authenticated  record,  it 
runs  as  follows  t  "And  Jacob  went  near 
Isaac  his  father;  and  he  [that  is,  Isaac] 
felt  of  him,  and  said,  the  voice  is  Jacob's 
voice,  but  the  hands  are  the  hands  of  Esau." 
The  record  of  this  last  case  further  shows 
that  Isaac's  eyes  were  dim,  and,  because  the 
hands  extended  to  him  were  hairy,  like 
Esau's,  Jacob  effected,  in  conjunction  with 
a  prior  trade  of  birthright  for  a  meal  of 
bread  and  bean  pottage,  a  transfer  of 
Esau's  interest,  contingent  and  expectant, — 
those  intended  for  use,  as  well  as  those  in- 
tended for  ostentation.  If  we  may  be  per- 
mitted to  loiter  afield  a  moment,  it  may  be 
said  that  Jacob  by  that  transaction  showed 
he  was  well  named  "the  Supplanter"  ("sub," 
under;  planta,  sole  of  the  foot,  or  heel). 
The  record  has  it  that  in  the  very  act  of 
birth  he  held  Esau  by  the  heel,  and  certain- 
ly, by  afterwards  laying  him  by  the  heels, 
he  juistified  his  name.  But  we  are  not 
called  upon  to  review  this  venerable  trans- 
action and  adjudicate  upon  it.  Live  busi- 
ness presses,  and  "sufficient  unto  the  day  is 
the  evil  thereof."  Suffice  it  to  say  that  we 
see  no  difference  in  principle  between  the 
Lovelace  Case  and  the  case  at  bar.  And  this 
is  so,  because,  further,  Drew  received  no  di- 
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rection  from  the  Willow  Springs  assoeSation 
whatever.  His  acting  in  its  name  was  a 
mere  assumption  on  his  part  in  the  interest, 
as  said,  of  the  Phoenix  association.  By 
statute  law  existing  at  the  time  Lovaii 
made  his  mortgage,  foreclosures  of  stock- 
holders' mortgages  were  placed  under  the 
supervision  of  ^e  board  of  directors,  and 
not  under  the  supervision  of  the  president. 
Section  2813,  Rev.  Stat.  1889,  reads  as  fol- 
lows: "If  the  borrower  fails  totally  in  his 
payments  during  the  space  of  six  months,  or 
if  the  balance  due  by  such  borrower  has  been 
allowed  to  accumulate  until  it  equals  the 
sum  of  six  months'  dues  and  interest,  then 
the  board  may,  in  its  discretion,  proceed  at 
any  time  to  advertise  for  sale,  under  deed 
of  trust,  the  property  pledged  to  the  asso- 
ciation by  such  borrower.-' 

3.  Lovelace  v.  Pratt,  supra,  must  either 
be  overruled,  or  the  case  before  us  must  be 
controlled  by  it.  Appellant  contends  that 
the  Lovelace  Case  is  out  of  line  with 
Schanewerk  v.  Hoberecht,  117  Mo.  22,  38 
Am.  St.  Rep.  031,  22  S.'  W.  949,  but  we 
think  not.  The  answer  in  that  case  was  a 
general  denial,  and  this  is  true,  generally 
speaking,  of  the  cases  following  that.  The 
answer  in  this  case  pleads  facts  showing* 
that  the  trustee's  deed  under  which  appel- 
lant holds  by  mesne  conveyances,  quitclaim 
deeds,  is  void.  Under  Rev.  Stat.  1899,  § 
605,  a  defendant  may  plead  his  legal  de- 
fenses as  well  as  his  equitable  defenses  .to  a 
suit  at  law.  As  a  general  proposition,  he 
need  not  ask  for  affirmative  equitable  relief, 
unless  the  case  admits  of  it  and  he  chooses 
to.  It  would  serve  no  useful  purpose  to  re- 
view the  Schanewerk  Case  and  the  cases  fol- 
lowing it.  That  case  does  not  decide  that  a 
defendant  is  cut  out  of  an  equitable  defense 
setting  forth  facts  which,  if  true,  show  that 
a  certain  deed,  upon  which  plaintiff  must 
rely,  is  void.  That  case  does  not  decide  that 
in  order  to  make  such  equitable  defense, 
when  well  pleaded,  defendant  must  ask  to 
redeem  under  every  and  all  circumstances. 
From  whom  would  defendant  redeem  in  this 
case,  for  instance?  If  the  Phcenix  corpora- 
tion got  no  title,  because  its  sale  .was 
brought  about  in  violation  of  law,  it  would 
follow  necessarily  that  appellant  got  no 
title;  and  if  he  held  no  title,  there  was  no- 
body in  court  from  whom  respondent  could 
redeem.  The  learned  judge  who  wrote  the 
opinion  in  tlie  Lovelace  Case  was  on  the 
bench  at  the  time  the  Schanewerk  Case  was 
decided,  and  participated  in  the  decision  of 
the  cases  following  that.  He,  with  his 
learned  associates  in  division  No.  2,  could 
not  have  been  unaware  of  the  doctrine  an- 
nounced in  the  Schanewerk  Case,  but  evi- 
dently distinguished  the  Lovelace  Case,  and 
we  think  rightly  so. 
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4.  But,  says  appellant,  by  letting  the 
trust  deed  remain  unsatisfied  of  record  since 
1890,  and  by  letting  the  recorded  trustee's 
deed  go  unchallenged,  as  an  indicia  of 
ownership,  respondent  is  estopped  to  now 
question  the  validity  of  either  as  against 
appellant,  a  purchaser  without  notice.  To 
this  contention  respondent  answers,  in  one 
form,  in  the  pioneer  figure,  and  warlike 
metaphor,  following:  "Lovan  has  done 
what  many  a  good  man  has  done  under 
i^imilar  circumstances.  He  has  sat  quiet 
in  his  castle,  blunderbuss  in  hand,  while  the 
wolves  howled  and  prowled  through  the 
woods.  It  so  happened  that  the  vice  presi- 
dent of  the  Assets  Kealization  Company  is 
the  first  to  come  within  easy  range." 

The  familiar  elements  of  estoppel  are 
wanting  in  appellant's  case.  It  cannot  be 
pretended  that  the  indicia  of  ownership,  al- 
lowed to  remain  of  record  in  Howell  county, 
misled  appellant  to  his  prejudice  and  caused 
a  change  in  his  position.  He  was  a  resident 
of  Chicago.  He  dickered  for  the  whole  of 
the  assets  of  the  Phoenix  association,  and 
paid  therefor  the  sum  of  $80,000.  It  is  in- 
conceivable, in  the  absence  of  positive  proof, 
that  the  $50  purchase  of  the  Phcenix  as- 
sociation at  Willow  Springs  had  a  feather's 
weight  in  that  transaction.  It  comes  well 
within  the  maxim,  De  minimis.  Besides, 
appellant  holds  under  quitclaim  deeds,  fol- 
lowing the  trustee's  deed  in  question.  He  is 
no  such  innocent  purchaser  for  value  as 
would  entitle  him  to  avoid  the  effect  of  out- 
standing equities,  but  is  charged  with  notice 
of  the  contents  of  the  trust  deed  foreclosed, 
of  the  constitution  and  by-laws  of  the  Wil- 
low Springs  Building  &  Loan  Association 
referred  to  in  that  trust  deed,  and  with  all 
titat  is  disclosed  by  his  chain  of  title,  as 
well  as  of  the  statutes  of  the  state,  read 
into  the  transaction. 

In  conclusion,  in  our  opinion,  respond- 
ent, under  the  facts  uncovered,  should  be 
allowed,  so  far  as  this  case  in  its  present 
aspeet  is  concerned,  to  sit  unmolested  under 
his  own  vine  and  fig  tree, — if  such  tree 
grows  in  Howell  county  (on  which  we  ex- 
press no  opinion). 

The  judgment  is  accordingly  affirmed. 

All  concur. 
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V. 

ROBERT  B.  HAAKER  et  al. 

(_-  Xeb.  — ,  106  N.  W.  595.) 

Trade  name— unfair  competition. 

1.  When  a  mercantile  company  has  ac- 

Headnotes  by  Oldhak,  C. 
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quired  a  trade  name  in  a  particular  locality, 
it  is  entitled  to  protection  against  unfair 
competition  in  its  particular  line  of  busi- 
ness bv  the  use  by  a  competitor  of  a  name 
of  sucli  similar  import  as  to  probably  de- 
ceive the  public  in  such  a  manner  as  to 
work  a  fraud  on  the  good  will  of  sucli  trade 
name. 
Same — infringement. 

2.  It  is  an  infringement  on  a  legally  ac- 
quired trade  name  'to  use  in  the  same  lo- 
cality and  in  the  same  line  of  business  an- 
other name  of  such  similar  import  that 
the  ordinary  attention  of  persons  or  cus- 
tomers would  not  disclose  the  difference 
between  the  two  namen. 

Same — ^retail  and  wholesale. 

3.  But  to  constitute  an  infringement 
on  a  trade  name,  it  is  necessary  that  the 
two  places  of  business  be  in  actual  competi- 
tion with  each  other;  and  where  one  of  the 
concerns  is  engaged  exclusively  in  retailing 
boots,  shoes,  and  rubbers,  and  the  other 
in  the  manufacture  and  wholesale  jobbing 
of  such  goods,  there  is  no  such  competition 
as  will  warrant  an  order  restrainmg  the 
latter  at  the  suit  of  the  former,  although 
the  names  of  the  firms  are  of  similar  im- 
port, and  although  the  retail  firm  had  legal- 
ly acquired  its  trade  name  before  the  organ- 
ization of   the   wholesale   company. 


Case  Note. — Use  of  same  trade  name  by 
wholesale  and  retail  conoerns  dealing  in 
same  goods. — The  only  case,  aside  from 
Regent  Shoe  Mfg.  Go.  v.  Haakeb,  in- 
volving this  question,  which  a  careful 
search  has  discovered,  is  Nolan  Bros.  Shoe 
Co.  V.  Nolan,  131  Cal.  271,  53  L.RA..  384. 
82  Am.  St.  Rep.  346,  63  Pac  480,  in  which 
it  was  held  that  the  failure,  for  a  period 
of  ten  years,  of  a  retail  boot  and  shoe 
dealer  to  protest  against  the  use  by  a 
wholesale  concern  dealing  in  the  same 
goods,  located  in  a  different  part  of  the 
same  city,  of  a  trade  name  which  confiicts 
with  the  name  under  which  his  business 
is  conducted,  will  not  deprive  him  of 
the  ri^ht  to  restrain  the  use  of  such  name 
in  a  rival  retail  business  established  by  one 
who  previously  conducte<l  the  wholesale 
concern,  since  the  wholesale  business  is  sep- 
arate and  distinct  from  the  retail  business, 
and,  in  the  absence  of  proof  of  injury,  the 
complainant  has  no  more  right  to  object  to 
the  use  of  a  similar  trade  name  by  one  en- 
gaged in  the  wholesale  business  than  he 
would  if  the  same  concern  dealt  in  goods 
entirely  different. 

In  reaching  this  decision,  it  is  clear  that 
the  court  applied  the  general  rule  as  fol- 
lowed in  Regent  Shoe  Mfg.  Co.  v.  Haakeb, 
that  actual  or  unfair  competition  in  trade 
is  necessary  to  constitute  an  infringement 
of  a  trade  name.  See  Hopkins,  Trade- 
marks, 2d  ed.  §  121;  Hesseltine,  Trademarks 
&  ITnfair  Trade,  p.  256. 

A  case  note  on  the  right  to  acquire  a  trade 
name  for  a  restricted  locality  notwithstand- 
ing its  use  by  other  parties  in  other  locali- 
ties will  be  found  in  2  L.RA.(N.S.)  964. 
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Injusctioii— -dean  hands. 

4.  When  the  owner  of  a  trademark  ap- 
plies for  an  injunction  to  restrain  a  com- 
petitor from  injuring  his  property  by  mak- 
ing false  representations  to  the  public  it 
is  essential  that  the  complainant  should 
not,  in  his  trademark  or  his  advertisements 
and  business,  be  himself  guilty  of  any  false 
or  misleading  representations. 

Same — exaggerated  advertising. 

5.  It  is,  however,  not  every  exaggerated 
puif  of  one's  own  goods  that  is  to  be  re- 
garded as  such  a  false  representation  as 
will  deny  relief  in  a  court  of  equity;  it  is 
rather  such  materially  fraudulent  state- 
ments, as  to  the  character,  quality,  and 
make  of  the  goods  as  tend,  if  untrue,  to  de- 
ceive the  public  to  its  injury. 

Evidence. 

(5.  Evidence  examined,  and  held  not  suf- 
ficient to  fully  sustain  the  decree  of  the 
district  court. 


(January  3,   1906.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Douglas  County 
in  favor  of  cross  petitioner  in  a  proceed- 
ing to  enjoin  the  alleged  wrongful  infringe- 
ment of  a  trade  name.    Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  McGilton,  Gaines,  &  Storey,  for 
appellant: 

Where  the  name  is  not  the  subject  of 
exclusive  ownership,  equity  will  not  enjoin 
its  use,  except  only  to  prevent  unfair  oom- 
petiticn. 

Paul,  Trademarks,  11  160;  Goodyear's 
India  Rubber  Glove  Mfg.  Co.  v.  Goodyear 
Rubber  Co.  128  U.  S.  598,  32  L.  ed.  535,  9 
Sup.  Ct.  Rep.  166. 

Before  there  can  be  imfair  competition, 
there  must  be  identity,  or  at  least  simi- 
larity, of  business. 

Chas.  S.  Higgins  Co.  v.  Higgins  Soap  Co. 
144  N.  Y.  467,  27  L.R.A.  42,  43  Am.  St. 
Rep.  769,  39  N.  E.  490;  Crawford  v.  Laus, 
29  Misc.  248,  60  N.  Y.  Supp.  387;  Church 
v.  Kresner,  26  App.  Div.  349,  49  N.  Y. 
Supp.  742;  Sartor  v.  Schaden,  125  Iowa, 
696,  101  N.  W.  511;  Kann  v.  Diamond  Steel 
Co.  32  C.  C.  A.  324,  61  U.  S.  App.  22,  89 
Fed.  706;  Pi  11  sburv- Washburn  Flour  Mills 
Co.  V.  Eagle,  41  L.R.A.  162,  30  C.  C.  A.  386, 
58  U.  S.  App.  4^0,  86  Fed.  608;  Centaur 
Co.  V.  Marshall,  38  C.  C.  A.  413,  97  Fed. 
785;  Delaware  &  H.  Canal  Co.  v.  Clark,  13 
Wall.  311,  20  L.  ed.  581;  Hygeia  Distilled 
Water  Co.  v.  Hygeia  Ice  Co.  72  Conn.  657, 
40  L.R.A.  147,  45  Atl.  957;  BoKnder  v. 
Peterson,  136  111.  215,  11  L.R.A.  350,  26 
N.  E.  603;  Elgin  Butter  Co.  v.  Elgin 
(^reamery  Co.   155  111.    135,  40  N.  E.  616. 

The  business  of  defendant  under  its 
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trade  name  has  been  built  up  by  false  and 
misleading  advertisements  and  representa- 
tions whereby  it  has  forfeited  all  right  to 
the  protection  of  equity  in  its  good  will. 

Paul,  Trademarks,  H  315;  Newbro  v. 
Undeland  (Neb.)  96  N.  W.  635;  Clinton 
E.  Worden  &  Co.  v.  California  Fig  Syrup 
Co.  187  U.  S.  516,  47  L.  ed.  282,  23  Sup. 
Ct.  Rep.  161;  Sartor  v.  Schaden,  supra; 
California  Fig  Syrup  Co.  v.  Frederick 
Stearns  &  Co.  33  L.R.A.  56,  20  G.  C.  A.  26, 
43  U.  S.  App.  234,  73  Fed.  812. 

Messrs.  Charles  B.  Keller  and  George  W. 
Doane,  for  appellees: 

A  right  to  the  exclusive  use,  in  a  par- 
ticular locality,  of  a  trade  name  or  sign, 
may  be  acquired. 

Miskell  v.  Prokop,  58  Neb.  628,  79  N.  W. 
552. 

Relief  should  not  be  denied  because  of 
representations  made. 

ManhatUn  Medical  Co.  v.  Wood,  108  U. 
S.  218,  27  L.  ed.  706,  2  Sup.  Ct.  Rep.  436; 
Wormser  v.  Shayne,  111  111.  App.  556;  Dale 
V.  Smithson,  12  Abb.  Pr.  237;  Curtis  v. 
Bryan,  36  How.  Pr.  39;  Ford  v.  Foster,  L. 
R.  7  Ch.  625;  Meriden  Britannia  Co.  v. 
Parker,  39  Conn.  450,  12  Am.  Rep.  406. 

The  word  "regent"  is  the  subject  of  ex- 
clusive ownership. 

Viano  v.  Baccigalupo,  183  Mass.  161,  67 
N.  E.  641;  American  Waltham  Watch  Co. 
V.  United  SUtes  Watch  Co.  173  Mass.  85« 
43  L.R.A.  826,  73  AnL  St.  Rep.  263,  53 
N.  E.  141;  Koebel  v.  Chicago  Landlords' 
Protective  Bureau,  210  111.  176,  102  Am.  St. 
Rep.  154,  71  N.  W.  362;  Chadron  Opera 
House  Co.  V.  Loomer  (Neb.)  99  N.  W. 
649. 

Appellees'  rights  were  infringed* 

Chadron  Opera  House  Co.  v.  Loomer  and 
Miskell  V.  Prokop,  supra;  Roy  Watch  Case 
Co.  V.  Camm-Roy  Watch  Case  Co.  28  Misc. 
45,  58  N.  Y.  Supp.  979;  Chas.  S.  Higgins  Co. 
V.  Higgins  Soap  Co.  144  N.  Y.  462,  27  L.R. 
A.  42,  43  Am.  St.  Rep.  769,  39  N.  E.  490; 
Taendsticksfabriks  Akticbolagat  Vulcan  ▼• 
Myers,  139  N.  Y.  364,  34  N.  E.  904;  North 
Cheshire  &  M.  Brewery  Co.  v.  Manchester 
Brewery  Co.  [1899]  A.  C.  83;  Ottoman 
Cahvey  Co.  v.  Dane,  95  111.  203;  Pettes 
V.  American  Watchman's  Clock  Co.  89  App. 
Div.  345,  85  N.  Y.  Supp.  900;  Koebel  v. 
Chicago  Landlords'  Protective  Bureau,  «i*- 
pra;  Glen  &  H.  Mfg.  Co.  v.  Hall,  61  N.  Y. 
226,  19  Am.  Rep.  278. 

Oldham,  C,  filed  the  following  opinion: 
At  and  prior  to  the  year  1897,  the 
George  Richardson  Company  was  engaged 
in  the  manufacture  of  men's  shoes  at  Du- 
buque, Iowa,  and  in  May  of  that  year  the 
company  began  to  brand  or  mark  certain 
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of  its  makes  with  the  name  ''Regent."  It 
subsequently  sought  to  obtain  the  exclusive 
right  to  this  term  as  a  trademark,  and  to 
the  aeoomplishment  of  this  end  purchased 
a  patent  thereto  from  one  Stephen  £.  Miller 
in  the  year  1900.  After  the  purchase  of 
the  patent  on  this  trademark,  the  Richard- 
»>n  company  claimed  the  exclusive  right  to 
the  use  of  the  term  "Regent"  in  marking 
its  shoes.  It  r^stered  this  name  as  a 
trademark  under  the  laws  of  six  of  the 
Western  states,  including  Wisconsin..  Colo- 
rado, Illinois.  Minnesota,  Michigan,  and 
Iowa,  in  the  months  of  July  and  August, 

1903.  At  this  time  the  Williams  Shoe 
Company  was  engaged  in  the  business  of 
jobbing  shoes  in  Onmha,  and  had  been  sell- 
ing shoes  marked  ''Kegent*'  since  its  or- 
ganization in  1902.  Prior  to  that  time 
its  predecessor,  the  Williams-Hayward 
Shoe  Company,  had  likewise  been  selling 
shoes  marked  with  this  brand.     In  April, 

1904,  a  new  corporation  was  formed  under 
the  name  of  "Regent  Shoe  Manufacturing 
Company,"  plaintiff  in  this  cause  of  action, 
which  bought  out  the  rights  of  the  Rich- 
ardson company  and  the  Williams  Shoe 
Company.  Under  this  new  arrangement 
the  entire  plant  of  the  Richardson  com- 
pany at  Dubuque  w^as  moved  to  Omaha  to 
engage  in  the  manufacture  and  sale  of 
men's  boots,  shoes,  and  rubbers.  The  arti- 
cles of  incorporation  provided,  among  dth- 
er  things,  that  "the  general  nature  of  the 
business  to  be  transacted  shall  be  the  man- 
ufaoturing,  buying,  selling,  handling,  and 
consigning,  of  shoes,  shoe  findings,  and  rub- 
ber goods  of  all  kinds  and  descriptions, 
both  at  wholesale  and  retail;  .  .  .  and 
may  do  any  and  all  such  other  acts  and 
things  as  may  be  incidental  to  the  main 
powers  of  the  corporation." 

In  1897  the  defendants  and  crons- peti- 
tioners in  this  cause  of  action,  Robert  B. 
Haaker  and  Catherine  Haaker,  engaged  in 
the  retail  business  of  selling  men's  boots, 
shoes,  and  rubbers  on  the  South  Fifteenth 
street  in  Omaha,  Xebraska,  under  the 
trade  name  of  "Regent  Shoe  Company." 
Under  this  name  they  have  advertised  and 
built  up  a  large  and  increasing  trade  in 
Omaha  and  vicinity.  Their  first  stock  of 
shoes  were  all  branded  "Regent."  Part  of 
these  were  purchased  from  the  George 
Richardson  Company,  and  part  from  other 
manufacturers  using  ihe  same  mark, 
zifterwurds  the  defendants  distinguished  the 
Regent  shoe  which  they  offered  for  sale  by 
their  own  patented  trade  mark.  "Onimod." 
In  April,  1900,  a  controversy  arose  between 
the  Richardson  company  and  the  defend- 
ants as  to  the  latter's  right  to  w»ll  Kepent 
shoes  not  of  the  manufiieture  of  the  Rich 


tion  of  the  Richardson  company  and  the 
Williams  Shoe  Company  and  the  organi- 
zation and  incorporation  of  the  Regent 
Shoe  Manufacturing  Company,  the  present 
cause  of  action  was  instituted  to  restrain 
the  defendants  from  the  use  of  the  trade- 
mark "Regent"  on  shoes  not  purchased 
from  and  manufactured  by  the  plaintiff. 
Defendants  answered  plaintiff's  peuiion  de- 
nying that  plaintiff  was  entitled  u>  tiie 
exclusive  use  of  the  trademark  "Regent" 
by  reason  of  its  purchase  of  such  right 
from  the  Richardson  company,  assignee  of 
Stephen  E.  Miller,  it  being  alleged  that  the 
trademark  **Regent"  was  in  common  use 
by  manufacturers  of  boots  and  shoes 
throughout  .,iie  United  States  long  before 
it  was  attempted  to  be  patented  by  Miller. 
Defendants  also,  by  way  of  cross-petition, 
asked,  in  substance,  that  plaintiff  be  re- 
strained from  engaging  in  the  business  of 
selling  shoes  in  Omaha  and  vicinity  under 
the  name  of  Regent  Shoe  Manufacturing 
Company,  as  such  name  was  used  by  plain- 
tiff in  fraud  of  the  good  will  of  defendants 
and  for  the  purpose  of  deceivmg  the  pub- 
lic and  unfairly  obtaining  trade  from  the 
defendants.  The  cross  bill  also  asked  that 
the  plaintiff  be  restrained  from  selling  shoes 
to  the  firm  of  W.  S.  Striker  Company,  re- 
tailers, who,  it  was  alleged,  were  conduct- 
ing business  and  selling  Regent  shoes  near 
defendants'  place  of  business  and  in  fraud 
of  their  rights,  for  the  sole  benefit  of  the 
plaintiff,  the  real  owner  of  this  retail  store. 
On  issues  thus  joined,  and  after  some  tes- 
timony had  been  taken,  which  clearly  es- 
tablished that  the  trademark  "Regent"  had 
been  in  common  use  before  its  pretended 
patent  by  S.  £.  Miller,  plaintiff  dismissed 
its  cause  of  action,  and  the  suit  proceeded 
on  the  relief  prayed  for  in  the  defendants' 
cross  bill.  At  the  close  of  the  testimony 
the  court  found  all  the  issues  in  favor  of 
the  defendants,  and  entered  a  decree  as 
prayed  for  in  the  cross  bill;  and  to  reverse 
this  decree  plaintiff  has  appealed  to  this 
court 

At  the  outset  of  the  opinion  it  might  be 
well  to  say  that  two  questions  once  in- 
volved in  this  controversy  are  clearly  estab- 
lished by  the  record  and  the  admissions  of 
the  parties  to  the  action.  One  is  that  lac 
trademark  "Regent"  on  shoes  is  a  mark 
to  which  neither  of  these  litigants  has  an 
exclusive  privilege,  and,  so  far  as  the  sale 
of  shoes  bearing  this  brand  is  concerned, 
neither  has  any  right  against  the  other 
which  courts  of  conscience  can  recognize. 
The  second  proposition  is  that  the  cross- 
petitioners  have  clearly  shown  themselves 
entitled  to  the  use  of  the  trade  name  of 
"Regent   Shoe   Company"   for   the   purpose 


ardson  company;   and,  after  the  eonsolida-  |  of  retailing  boots,  shoes,  and  rubbers  in  the 
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city  of  Omaha,  Nebraska,  and  its  immedi- 
ate vidnity,  and  that>  as  incident  to  this 
right,    they    are     entitled    to     protection 
against   unfair   competition    in   their    par- 
ticular line  of  business  by  the  use  of  a 
name  so   similar   to  their  trade  name  as 
to  probably  deceive  the  public  in  such  a 
manner  as  to  work  a  fraud  on  the  good 
will   of   the   cross-petitioners.     In   Miskell 
V.  Prokop,  68  Neb.  628,  79  N.  W.  562,  it 
was  held  that  ''a  right  to  the  exclusive  use 
in  a  particular  locality  of  a  trade  name  or 
sign  may  be  acquired;"  and,  further,  that 
''a  sign  or  trade  name  is  not  an  infringe- 
ment of  another,  if  ordinary  attention  of 
persons    or    customers    would    disclose    the 
differences.'*    Applying  this  rule  to  the  use 
of  the  plaintiff's  name,  ''Regent  Shoe  Mfg. 
Co.,"  and  defendants'  trade  name    "Regent 
Shoe  Co.,"  we  could  hardly  think  that  ordi- 
nary attention  of  customers  would  likely 
disclose  any  difference  between  these  two 
remarkably  similar  names.    It  is  contended, 
however,  by  counsel  for  appellant  that  the 
plaintiff,  Regent  Shoe  Manufacturing  Com- 
pany, is  not  a  retailer  of  boots,  shoes,  and 
rubbers,    but    only    a    manufacturer    and 
wholesale  jobber  of  such  goods,  and  conse- 
quently not  in  competition  with  defendants 
and  cross-petitioners.     This   contention,  in 
view  of  the  testimony  contained  in  the  rec- 
ord, we  are  unable  to  concede.    In  the  first 
place,  the  articles  of  incorporation  of  the 
plaintiff  provide  for  selling  at  retail  as  well 
as  at  wholesale.     In  the  second  place,  the 
testimony  contained  in  the  bill  of  excep- 
tions shows  that  plaintiff  has  actually  been 
selling  at  retail.     True,  the  evidence  does 
not  show  that  it  has  been  largely  engaged 
in   the   retail   business,  yet   it   does   show 
that    it   does    sell   at   retail.     This   proof, 
coupled  with  the  provision  in  the  articles 
of  incorporation  providing   for  such   sales, 
we  think  suHicient  to  sustain  the  finding  of 
the  trial  court  that  plaintiff  had  been  sell- 
ing in  unfair  competition  with  defendants 
and  cross-petitioners    as    a    retail    dealer. 
While  we  thinic  the  evidence   sufficient  to 
sustain  the  decree  of  the  district  court  re- 
straining the   plaintiff   from   selling  shoes 
at  retail  in  the  city  of  Omaha  and  the  im- 
mediate vicinity,  yet  we  think  this  is  as 
far   as   the   restraining  order   should  have 
gone.    The  issue  of  unfair  trade  arises  only 
on   a    i^howiiig   of    fraud,   or   deception,    in 
the    use    of   a    trade   name,    trademark,   or 
sign,  by  one  in  competition  in  the  same  line 
of  trade;   and,  in  so  far  as  plaintiff  was 
engaged  in  the  business  of  manufacturing 
shoes  and  selling  them  at  wholesale,  it  was 
not,  and  should  not  have  been  held  to  be, 
in  unfair  competition  with  defendants  and 
cross-petitioners.     Sartor    v.    Schaden,    125 
Iowa,  696.  101  N.  W.  511;  Kann  v.  Diamond 
4L.R.A.(N.S.) 


Steel  Co.  32  C.  C.  A.  324,  61  U.  a  Apn.  22, 
89  Fed.  706. 

It  is  next  urged  by  counsel  for  appellant 
that  the  order  of  the  court  Testraining 
plaintiff  from  selling  R^;ent  shoes  to  the 
W.  S.  Striker  Company  is  wholly  unauthor- 
ized under  the  evidence  contained  in  the 
bill  of  exceptions.  It  appears  from  the 
testimony  that  this  firm  is  engaged  as  re- 
tailers of  boots  and  shoes  on  Sixteenth 
street  in  the  city  of  Omaha,  about  two 
blocks  from  the  place  of  business  of  cross- 
petitioners;  that  this  firm  is  composed  of 
persons  part  of  whom  have  been  in  the  em- 
ploy of  the  Williams  Shoe  Company,  or 
the  Richardson  company,  prior  to  Uieir 
consolidation  into  the  incorporated  company 
of  plaintiff.  The  evidence  shows  that  this 
firm  advertised  very  prominently  the  sale 
at  retail  of  Regent  shoes;  that  the  adver- 
tisements of  this  firm  gave  prominence  to 
this  brand  of  shoes  sold,  rather  than  to 
the  name  of  the  firm  making  th^  sales.  It 
is  also  shown  that  plaintiff  had  furnished 
this  firm  with  advertising  matter  for  itA 
brand  of  shoes.  It  further  appears  that 
most  of  the  stock  of  this  firm  was  sold  to  it 
by  the  plaintiff,  but  the  evidence  failed  to 
show  that  plaintiff  corporation  was  in  fact 
the  owner  of  the  establishment.  In  view  of 
this  state  of  the  record,  we  think  that  so 
much  of  the  decree  as  prohibited  the  plain- 
tiff, from  selling  to  this  firm  at  wholesale 
is  unauthorized.  If  this  firm  is  advertising 
its  merchandise  in  such  a  manner  as  to 
operate  as  a  fraud  on  the  sign  and  trade 
name  of  the  cross- petitioners,  an  action 
might  lie  at  the  suit  of  the  cross-petitioners 
against  this  firm  for  an  infringement  of  its 
sign  and  trade  name. 

It  is  finally  contended  by  counsel  for  ap- 
pellant that  there  is  no  equity  in  the  bill 
of  cross-petitioners  because  in  the  promo- 
tion of  their  business,  and  for  the  purpose 
of  attracting  the  attention  of  the  public, 
frauds  were  committed  in  their  advertise- 
ments in  representing  to  the  public  that 
defendants  were  the  manufacturers  and 
makers  of  the  shoes  that  were  sold  by 
them.  It  was  shown  in  the  testimony  that 
defendants'  advertising  placards  had  con- 
tained, among  other  things,  headlines 
marked  ''Maker  to  Wearer**  and  **Made  by 
Us"  and  "Manufactured  and  Sold  by  Re 
gent  Shoe  Company,"  and  other  similar  ex- 
pressions indicating  that  the  goods  sold  by 
this  firm  were  also  manufactured  by  them, 
when  in  fact  the  cross-petitioners  never 
were  manufacturers  of  any  of  the  goods 
which  they  offered  for  sale.  There  was, 
however,  no  testimony  in  the  record  to 
show  that  the  public  at  large,  or  any  cos- 
toniers  of  the  defendants  had  ever  been 
(hvoived  or  induced  to  trade  with  the  d^ 
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iendants  because  they  believed  the  shoes 
sold  from  their  store  were  actually  manu- 
factured by  this  firm.  It  is  an  elementary 
principle  that  he  that  aska  equity  must 
oome  with  dean  hands,  and  as  well  stated 
in  Clinton  K  Worden  &  Co.  v.  California 
Fifir  Syrup  Co.  187  U.  S.  616,  47  L.  ed.  282, 
23  Sup.  Ct.  Rep.  161:  "When  the  owner 
of  a  trademark  applies  for  an  injunction 
to  restrain  the  defendant  from  injuring 
his  property  by  making  false  representa- 
tions to  the  public,  it  is  c^Asential  that  the 
plaintiff  should  not,  in  his  trademark  or 
in  his  advertisements  and  business,  be 
himself  guilty  of  any  false  or  misleading 
representauons."  It  is,  however,  not  every 
exaggerated  puff  of  one's  own  goods  that  is 
to  be  regarded  as  such  a  false  representa- 
tion as  will  deny  relief  in  a  court  of  equity. 
It  is  rather  such  materially  fraudulent 
statements  as  to  the  character,  quality.,  and 
make  of  the  goods  as  tend,  if  untrue,  to 
impose  upon  and  deceive  the  purchaser. 
Such  imposition  might  be  made  by  repre- 
senting the  shoes  soiu  by  defendants  to 
have  been  manufactured  by  some  firm  of 
known  and  established  reputation,  when 
they  were  not,  or  it  might  be  by  representing 
the  wares  to  be  of  a  material  of  which 
they  were  not  made;  but  the  mere  fact  of 
representing  them  as  "made  by  us,"  when 
they  were  made  by  someone  else,  as  de- 
fendant claims,  under  their  special  order 
and  direction,  is  not  misrepresentation  of 
HO  gravj  a  character  as  to  deny  defendants 
relief  in  a  court  of  equity  against  itn  in- 
fringement of  their  trade  name.  Wormser 
V.  Shayne,  111  111.  App.  55G. 

We  therefore  conclude  thaz  the  decree  of 
tlie  district^oourt,  in  so  far  as  it  prohibited 
plaintiff  from  manufacturing  and  selling 
men*8  boots,  shoes,  and  rubbers  at  whole- 
sale under  the  name  of  "Regent  SSnoe 
Manufacturing  Company,"  and  also  in  re- 
straining it  from  selling  at  wholesale  to 
the  firm  of  W.  S.  Striker  Company,  is 
not  sustained  by  the  law  and  the  evidence, 
and  we  recommend  that  the  judgment  of 
the  district  court  be  reversed  and  the  cause 
remanded  wivn  directions  to  enter  a  de- 
cree permanently  enjoining  plaintiff  from 
Milling,  or  advertising  to  sen,  men's  boots, 
^hoe»,  and  rubbers  at  retail  in  the  city  of 
Omaha  and  immediate  vicinity  under  tae 
trade  name  of  "Regent  Shoe  Manuiactur- 
ing  Company." 


and  Letton,  CC.,  concur. 


Per  Curiam: 

For  the  reasons  given  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of 
the  District  Court  be  revfrxvU  and  tin* 
f^use  remanded,  with  dirortionn  to  entfi* 
4L.B.A.^X.S.) 


a  decree  permanently  enjoining  plaintill' 
from  selling,  or  advertising  to  sell,  men's 
boots,  shoes,  and  rubbers  at  retail  in  the 
city  of  Omaha  and  immediate  yidnity  un« 
der  the  trade  name  of  '^Regent  Shoe  Man- 
ufacturing Company." 

Petition  for  rehearing  denied. 


VERMONT  SUPREME  COURT. 

Bl'RTOy  J.  GIBSON 

V. 

A.  G.  HOLMES  et  aL 
(—  Vt.  --,  62  Atl.  IL) 

Evidence — ^foreign  record. 

1.  A  certilicd  copy  of  docket  entries  in 
a  judicial  prnc>eeding  in  another  state,  from 
which  to  make  a  record,  is  not  admissible  as 
evidence  of  the  faotn  which  it  is  claimed 
the  record  would  establish. 

Arrest  for  debt— prior  bankrupt^  proceed- 
ings. 

2.  The  mere  fact  that  one  arrested  for 
debt  had  filed  his  petition  in  bankruptcy 
before  his  arrest  is  not  sufficient  to  show 
that  the  arrest  was  illegal,  where  the  pend- 
ency of  the  proceedings  does  not  appear. 
False  imprisonment— liability  of  officer. 

3.  An  officer  who,  without  authority  of 
plaintiff,  upon  arresting  one  on  mesne  pro<'- 
ess  in  a  civil  action,  "Uikes  him  to  another 
cotmty  for  safe-keeping,  when  the  statute 
provides  for  his  confinement  in  the  county 
where  arrested,  is  a  trespasser  db  initio, 
notwithstanding  the  writ  follows  the  an- 
cient general  form. 

Same— liability  of  plaintiff. 

4.  Plaintiff  in  a  civil  suit,  who  procuri's 
the  arrest  of  defendant  on  mesne  process, 
ii^  a  trespasser  ab  initio  where,  l^  direction 
of  his  attorney,  the  ofiicer  removes  defend- 


Case  Note. — Abandonment  of  suit  before 
entry  as  affecting  justification  under  writ 
in  defense  of  action  for  false  imprisonment. 
— The  court  refers  to  no  decisions  on  this 
point,  counsel  cited  none,  and  a  thorough 
search  has  failed  to  disclose  any.  The  couri 
does  not  state  the  ground  of  its  decision  on 
this  point,  but  it  is  perhaps  to  be  regarde<l 
as  referable  to  the  name  general  principle 
that  determined  its  decision  that  the  failure 
of  the  officer  to  make  a  proper  return 
of  the  writ  under  whicli  the  arrest  was  inado 
rendered  him  a  trespasser  ah  initio.  This 
general  principle  is  also  exemplified  by 
cases  like  Stewart  v.  Feeley,  118  Iowa,  52-i. 
92  N.  W.  070,  holding  that  to  justify  .in 
arrest  without  a  warrant  «)r  other  protvss 
the  jK^rson  making  the  arrest  must  take  the 
p<»r.soii  aiTCstod  l>efore  the  proper  court  or 
ufliot^r  within  a  reasonable  time,  and,  in  tin' 
i*\ent  of  his  failure  to  do  so  and  his  dis- 
(h.n-ge  of  the  plaintitf  on  his  own  motiiui, 
■M"  bor»oni«»s  a  tri*?%pas'4er  nb  initio. 
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ant  to  another  county  for  safe-keeping,  oon- 
trarjr  to  t^e  pronsions  of  the  statute. 
Wtit— amendment  of  return. 

5.  A  justice  has  no  jurisdiction  to  per- 
mit the  -amendment  of  a  return  to  a  writ 
in  an  action  which  was  abandoned  before 
being  entered  in  court. 
Same— return. 

S,  To  make  return  of  a  writ  "according 
to  law,"  as  directed  by  its  terms,  the  officer 
must  state  substantially  all  his  doings  with- 
in the  scope  of  proper  execution  of  it. 
Same — ^failure  to  return. 

7.  An  officer  who  does  not  make  due  re- 
turn of  a  writ  as  commanded  by  its  terms 
cannot  justify  under  it,  unless  defendant  has 
waived  such  return. 

Same — Pliability  of  plaintiff. 

8.  A  plaintiff  who  abandons  a  suit  in 
which  defendant  has  been  arrested  on  me^ne 
process,  before  it  is. entered  in  court,  can- 
not justify  under  the  writ  in  an  action  by 
defendant  for  false  imprisonment. 

(October  20,  1905.) 

EXCEPTIONS  by  plaintiff  to  a  ruling  of 
the  Franklin  County  Court  directing  a 
verdict  for  defendants  in  an  action  brought 
to  recover  damages  for  false  imprisonment, 
.hidgment  reversed. 

The  facts  are  stated  in  the  opinion. 

^Messrs.  C.  6.  Austin  &  Sons  and  A.  A. 
Hall,  for  plaintiff: 

Wihere  an  officer  seeks  to  justify  under 
process,  he  must  show  that  he  has  paid  due 
and  full  obedience  to  the  commands  therein 
contained. 

Briggs  V.  Mai^on,  31  Vt.  433;  Ellis  v. 
Cleveland,  54  Vt.  437:  Wright  v.  Marvin, 
59  Vt.  437,  9  Atl.  601;  Kent  v.  Miles,  65 
Vt.  682,  27  Atl.  194;  Tubbs  v.  Tukey,  3 
Uush.  441,  50  Am.  Dec.  744;  Munroe  v.  Mer- 
rill, 6  Gray,  238. 

By  a  violation  of  the  law  in  the  execution 
of  the  writ,  the  officer  is  precluded  from 
justifying  thereunder. 

Lamb  v.  Day,  8  Vt.  407,  30  Am.  Dec.  479 ; 
Pierson  v.  Gale,  8  Vt.  509,  30  Am.  Dec.  487 ; 
Bond  V.  Wilder,  16  Vt.  393 :  Nelson  v.  Den- 
nison,  17  Vt.  73;  Abbott  v.  Kimball,  19  Vt. 
551,  47  Am.  Dec.  708;  Hall  v.  Ray,  40  Vt. 
576,  94  Am.  Dec.  440:  Kenerson  v.  Bacon, 
41  Vt.  673. 

Messrs.  Hogan  &  Hogan  and  G.  F.  Ladd, 
for  defendants: 

Since  the  writ  was  regular  on  its  face  and 
issued  from  a  court  having  at  least  ap- 
parent jurisdiction,  the  officer  was  protect- 
ed under  that  writ. 

Fletcher  v.  Baxter,  2  Aik.  (Vt.)  224; 
Mierson  v.  Gale,  8  Vt.  509,  30  Am.  Dec. 
487;  Gage  v.  Barnes,  11  Vt.  195:  Churchill 
V.  Churchill,  12  Vt.  661 ;  Marshall  v.  Town, 
28  Vt  17;  Tarlon  v.  Fisher,  2  Dougl.  K.  B. 
(i71;  Cameron  v.  Lightfoot,  2  W.  Bl.  1190;  I 
4L.R.A.(N.S.) 


Emery  v.  Hapgood,  7  Gray,  55,  66  Am. 
Dec.  459;  Wilmarth  v.  Burt,  7  Met.  257; 
Cassier  v.  Fales,  139  Mass.  461,  1  N.  E.  922; 
Carle  v.  Delesdemier,  13  Me.  363,  29  Am. 
Dec.  508;  Roberta's  Dig.  (Vt.)  §  30,  p.  489; 
Cooley,  Const.  Lim.  1st  ed.  398;  Woods  v. 
Davis,  34  N.  H.  328;  Savacool  v.  Boughton, 
5  Wend.  170,  21  Am.  Dec.  181. 

The  officer,  having  found  and  arrested  the 
plaintiff,  had  the  undoubted  right,  under  the 
command  of  his  process,  safely  to  keep  him, 
and,  for  that  purpose,  might  have  lodged 
him,  temporarily,  in  a  jail,  as  he  did,  with- 
in his  precinct. 

Whitcomb  v.  Cook,  38  Vt.  477;  Kenerson 
V.  Bacon,  41  Vt.  573;  Re  Durant,  60  Vt. 
176.  12  Atl.  650;  Kent  v.  Miles,  68  Vt.  48, 
33  Atl.  768,  and  69  Vt.  379.  37  Atl.  1115. 

Rowell,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Trespass  for  false  imprisonment.  The 
defendants  separately  justified  under  a  jus- 
tice writ  in  favor  of  the  defendant  Holmes 
against  the  plaintiff,  issued  as  a  capias, 
brought  to  recover  for  goods  sold  and  de- 
livered, and  served  by  the  defendant 
Phnrneuf  by  arresting  the  plaintiff  in 
Orleans  county.  The  plaintiff  claims  that 
he  was  in  bankruptcy  in  Massachusetts, 
where  he  lived,  and  therefore  was  privileged 
from  arrest,  as  his  discharge  would  release 
him  from  the  debt  sued  for.  But  he  can 
take  nothing  by  this  claim,  for  it  does  not 
appear  that  he  was  in  bankruptcy.  The 
certified  copy  of  the  docket  entrien  in  the 
bankruptcy  court  of  Massachusetts,  intro- 
duced to  show  that  he  was  in  bankruptcy, 
was  not  admissible,  as  those  entries  were 
no  record,  but  only  minutes  fromi  which  to 
make  a  record.  Austin  v.  Howe,  17  Vt. 
654;  Armstrong  v.  Colby,  47  Vt.  359.  Nor 
was  the  plaintiff's  testimony  that  he  filed 
his  petition  in  bankruptcj-  before  his  arrest 
sufficient,  though  admitted  without  objec- 
tion; for  it  does  not  appear  when  he  filed 
it,  and  it  might  have  been  so  long  before 
the  arrest  that  there  had  been  a  final  ad- 
judication on  his  application  for  a  discharge, 
which  would  end  his  privilege,  and  the  pre- 
sumption of  continuance  cannot  be  invoked 
for  want  of  sufficient  data,  if  for  no  other 
reason. 

But  it  was  error  to  direct  a  verdict  for  the 
defendants,  for  the  testimony  tendeti  to 
show,  if  it  did  not  thereby  appear,  that  the 
defendants  were  trespassers  ab  initio.  At 
common  law,  when  an  officer  arrests  a  man 
on  mesne  process  in  a  civil  action,  he  may 
make  any  place  his  prison;  for  the  writ  is, 
iia  quod,  hahcas  corpus  ejus  coram,  etc., 
which  is  a  general  authority.  But  when 
the  authority  is  special,  he  must  imprison 
aeoordingly;  and,  if  he  imprisons  elsewhere 
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or  otherwise,  he  is  a  trespasser.  Swin- 
Atead  v.  Lyddal,  1  Salk.  408;  Bacon,  Ahr. 
"Trespass"  (D).  But  our  statute  has 
changed  the  common  law  in  respect  of  a  gen- 
eral authority,  and  makes  the  authority 
special  in  such  cases,  notwithstanding  the 
(•ommand  of  the  writ  remains  the  same;  for 
it  provides  that,  when  a  defendant  is  ar- 
rested on  mesne  process  in  a  civil  action,  the 
officer  shall  commit  him  to  jail  in  the  coun- 
ty where  the  arrest  is  made,  unless  other- 
wise directed  by  law,  if  there  is  a  legal  jail 
there,  unless  he  exposes  sufficient  property 
to  secure  the  officer,  or  some  person  be- 
comes surety  to  the  satisfaction  of  the  of- 
ficer by  indorsing  his  name  on  the  writ  as 
bail.  Vt.  Stat.  1701.  1703.  It  appearing 
that  there  was  a  legal  jail  in  Orleans  coun- 
ty, where  the  arrest  was  made,  and  it  not 
being  otherwise  directed  by  law,  it  was  the 
duty  of  the  officer  to  commit  the  plaintiff 
there  in  default  of  exposing  property  or 
procuring  bail;  and  it  was  the  plaintiff's 
right  to  be  committed  there,  unless  he 
waived  that  right,  and  the  testimony  tended 
to  show  that  he  did  not.  Ellis  v.  Cleveland, 
.54  Vt.  437.  But,  instead  of  committing  him 
there,  by  direction  of  Holmes's  attorney, 
i^iven  pursuant  to  an  understanding  with 
Holmes,  the  officer  took  him  to  St.  Albans 
and  lodged  him  in  the  Franklin  county  jail 
for  safe-keeping  till  the  time  of  trial,  where 
he  remained  about  an  hour  in  a  cell,  and 
then,  by  advice  of  counsel  .whom  he  consuU- 
«?d  about  leaving  him  there  and  about  mak- 
ing his  return  if  he  did  leave  him  there,  the 
officer  took  him  back  to  Richford,  where  he 
was  released  by  order  of  Holmes  or  his  at- 
torney on  July  30th,  having  been  arrested 
at  North  Troy  on  July  28th.  This,  if  done 
without  the  plaintiff's  consent,  made  the  of- 
ficer a  trespasser  ab  initio.  Bond  v.  Wil- 
der, 16  Vt.  393 ;  Hall  v.  Ray,  40  Vt.  576,  94 
Am.  Dec.  440;  Clayton  v.  Scott.  45  Vt.  386. 
It  is  claimed  that  the  offi<-(M-  might  keep 
the  plaintiff  where  he  pleased,  notwithstand- 
ing the  statute,  because,  if  he  committed 
him  to  jail  in  Orleans  county  by  delivering 
him  to  the  keeper  thereof  within  the  same, 
and  ^ving  the  keeper  an  attoitcd  copy  of 
the  writ  with  his  return  thereon,  as  he  would 
have  to  do  by  «*tAtute,  he  would  thereby 
have  transferred  the  custody  and  control  of 
him  to  the  jailer,  and  so  have  put  it  out  of 
his  power  to  obey  his  precept  by  having  him 
before  the  justice  at  the  time  and  place  of 
trial.  But  Re  Jennison,  74  Vt.  40,  51  Atl. 
1061,  holds  the  other  way.  Tliere  the  re- 
lator was  arrested  on  a  justice  writ  issued 
as  a  capias,  and  committed  to  jail  for  want 
of  bail;  and  yet  the  court  said  it  was  the 
duty  of  the  officer  to  obey  his  precept  by 
producing  the  relator  at  the  time  and  place 
of  trial,  and,  because  he  did  not,  the  relator 
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was  discharged,  but  by  agreement  of  the 
parties.  That  case  is  express  authority  for 
the  proposition  that,  by  obeying  the  statute 
in  respect  of  committing,  the  officer  does  not 
put  it  out  of  his  power  further  to  obey  his 
precept  by  having  the  defendant  before  the 
justice  at  the  time  and  place  of  trial.  To 
hold  otherwise  would  bring  the  precept  and 
the  statute  into  conflict,  whereas  they  should 
be  made  to  harmonize,  if  possible.  And 
there  is  no  difficulty  in  harmonizing  them; 
for,  although  the  officer,  by  taking  the  de- 
fendant out  of  jail  for  production  in  court, 
would  be  incapacitated  to  recommit  him  on 
the  original  writ,  because  that,  being  re- 
turned into  court,  could  not  be  taken  out 
for  that  purpose,  yet  the  court,  especially  as 
it  is  a  court  of  record,  would  have  ample 
authority  to  order  him  committed  for  want 
of  bail,  and  such  commitment  would  be 
deemed  to  be  on  the  original  writ,  the  same 
as  it  is  by  statute  when  a  surety  on  mesne 
process  delivers  the  principal  into  court  in 
discharge  of  himself.  Although  there  seems 
to  be  no  statute  for  this,  yet  the  authority 
inheres  in  the  court,  as  much  as  the  author- 
ity did  before  the  statute,  to  do  what  the 
statute  says  shall  be  done  when  the  principal 
is  surrendered,  as  shown  by  Abells  v.  Chip- 
man,  1  Tyler  (Vt.)  377.  And  see  1  Tidd. 
Pr.  285,  286;  Cf.  Worthen  v.  Prescott,  60  Vt. 
68,  11  Atl.  690,  and  State  v.  Shaw,  73  Vt. 
159,  60  Atl.  863,  and  following. 

The  cases  referred  to  in  support  of  said 
claim  are  not  in  point.  What  is  Rai<l  in 
Whitcomb  v.  Cook,  38  Vt.  477,  about  the 
office!  having  a  right  to  put  the  defendant 
into  any  suitable  place  for  safe-keeping, 
was  said  in  respect  of  keeping  him  after 
notice  that  he  would  ap|)ear  before  the 
magistrate  for  examination  for  discharge 
from  arrest,  which  s\ispended  the  riglit  to 
commit  until  the  examination  was  had.  In 
Kenerson  v.  Bacon,  41  Vt.  573,  commitment 
was  made  in  disregard  of  such  a  notice, 
which  was  held  to  deprive  the  defendant  of 
his  right  to  go  before  the  magistrate,  be- 
cause, as  it  would  seem  to  have  been 
thought,  the  officer  could  not  take  him  o\it 
for  that  purpose.  Butthis  is  not  authority 
for  saying  that  he  could  not  take  him  out  to 
produce  in  court,  concerning  which  the  pre- 
cept commanded  him,  but  did  not  command 
him  concerning  taking  him  before  the 
magistrate  for  examination  for  discharge 
from  arrest.  In  Re  Durant,  60  Vt.  176,  12 
Atl.  650,  the  process  on  which  the  arrest 
was  made  was  a  warrant  in  a  criminal 
case.  What  is  there  said  about  its  having 
"bt'cn  repeatedly  held  in  civil  cjiiisi's  oven 
that  an  officer  may  use  the  common  jail  for 
the  safe-keeping  of  a  person  arrested  under 
a  capias,  wliom  it  is  his  duty  to  safely  keep 
so  to  have  him  to  appear  at  a  time  and  place 
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named,"  referring  to  Whitoomb  v.  Cook.. 
38  Vt.  477,  is  disapproved,  if  it  means  less 
than  a  commitment  in  the  statutory  sense. 
In  Kent  v.  Miles,  68  Vt.  48,  33  Atl.  768, 
and  69  Vt.  379,  37  Atl.  1115,  the  precepts 
were  warrants  in  a  criminal  case,  and  the 
authority  was  general,  as  neither  the  war- 
rants nor  the  law  required  commitment  to 
jail.  But  the  plaintiff  was  committed,  and 
rightly,  it  was  held.  In  the  Miles  Case  the 
court  expressly  said  that  the  case  did  not 
come  within  Vt.  Stat.  1701,  and  said  that 
that  section  relates  to  service  of  legal  proc- 
ess when  the  officer  is  ''directed  by  the  proc- 
ess to  commit  to  jail."  Counsel  seize  upon 
t^is  as  making  in  their  favor.  But  the  lan- 
guage of  the  section  makes  it  broader  than 
that.  It  is,  when  "required  by  law  to  com- 
mit to  jail."  This  embraces  the  case  at 
bar ;  for,  although  the  process  did  not  re- 
quire commitment  to  jail,  the  statute  did. 

And  the  defendant  Holmes  is  a  trespasser 
ah  initio,  as  well  as  the  officer,  for  he  pro- 
cured the  suit  to  be  brought  and  the  arrest 
to  be  made,  and  is  responsible  for  his  at- 
torney's direction  to  have  the  plaintiff  taken 
to  jail  in  St.  Albans :  for  that  direction  was 
within  the  scope  of  his  attorney's  authority 
by  virtue  of  his  employment  as  such,  who 
was  thereby  invested  as  Holmes's  agent  with 
large  and  liberal  discretion  and  most  ample 
authority  in  everything  pertaining  to  the 
collection  of  the  debt  and  the  control  and 
Hervice  of  the  process.  Willard  t.  Goodrich, 
31  Vt.  597,  where  it  is  held  that  the  at- 
torney of  an  execution  creditor  has  full 
authority  as  such  to  direct  the  officer  as 
to  the  time  and  manner  of  enforcing  the 
p.xecution,  short  of  discharging  it  without 
Katinf action.  Trespass  for  false  imprison- 
ment lies  against  the  client  and  his  attorney, 
when  the  latter  sues  out  an  illegal  ca.  sa. 
and  causes  the  defendant  to  be  arrested  and 
imprisoned  thereon.  "The  client  commands 
the  attorney;  the  attorney  actually  com- 
mands the  sheriff's  officer;  the  real  com- 
mander is  the  attorney;  the  nominal  com- 
mander is  the  plaintiff  in  the  action;  so 
attorney  and  client  are  both  principals." 
Barker'v.  Braham,'  3  Wils.  368,  377.  In 
Bates  V.  Pilling,  6  Barn.  &  C.  38.  attorney 
and  client  were  held  jointly  liable  in  tres- 
pass for  the  issue  and  scrvifrc  of  an  e.\ecu- 
tion  by  the  attorney's  agent  after  the  de- 
mand had  been  paid,  though  neither  of  them 
directed  or  knew  of  its  issue.  In  Crook  v. 
Wright,  Ryan  &  M.  278,  it  was  held  that, 
where  a  trespass  was  committed  in  the 
service  upon  the  defendant  therein  of  a  fi. 
fa.  sued  out  by  an  attorney,  it  was  neces- 
sary, in  order  to  make  the  eu'cution  credit- 
ors liable,  to  show  that  the  attorney  was  re- 
tained in  the  case;  and,  when  that  ap- 
peared, the  creditors  were  mode  trespassers 
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by  the  act  of  their  attorney.  In  Newberry 
v.  Lee,  3  Hill,  523,  it  is  held  that,  where  an 
attorney  of  record  ill^^lly  issues  a  ft.  fa., 
and  thereby  renders  himself  liable  as  a 
trespasser,  his  client  is  liable  also,  without 
showing  that  he  specially  directed  its  issue. 
In  Foster  v.  Wiley,  27  Mich.  244,  16  Am. 
Rep.  185,  it  was  held  that,  where  plainUfTs 
property  was  taken  and  sold  on  an  execu- 
tion wrongly  issued  at  the  instance  of  the 
defendant's  attorney,  the  defendant  was 
liable  in  trespass.  The  court,  »peaking 
through  Judge  Cooley,  said  it  seemed  to  be 
the  result  of  the  authorities  that,  when  one 
puts  his  case  against  another  into  the  hands 
of  an  attorney  for  suit,  it  is  a  reasonable 
presumption  that  the  authority  he  intends 
to  confer  upon  the  attorney  includes  such  ac- 
tion as  the  latter,  in  his  superior  knowledge 
of  the  law,  may  decide  to  be  legal,  proper, 
and  necessary  in  the  prosecution  of  the  de- 
mand, and  that  consequently  whatever  ad- 
verse proceedings  may  be  taken  by  the  at- 
torney are  to  be  considered,  as  far  as  they 
affect  the  defendant  in  the  suit,  as  approved 
by  the  client  in  advance,  and  therefore  as 
his  acts,  even  though  they  prove  to  be  un- 
warranted by  the  law.  In  Poucher  v. 
Blanchard,  86  N.  Y.  256,  it  was  said  not  to 
matter  that  the  sale  of  the  boat  in  question 
was  a  pure  trespass;  for  it  had  been  fre- 
quently decided  that  a  client  may  be  respon- 
sible for  a  trespass  committed  hy  his  attor- 
ney that  he  in  no  way  authorized,  except 
by  his  general  employment  of  the  attorney. 
It  is  said  in  Moulton  v.  Bowker,  115  Mass. 
36,  15  Am.  Rep.  72,  that  an  attorney  at 
law  has  authority,  by  virtue  of  his  employ- 
ment as  such,  to  do  in  behalf  of  his  client 
all  acts,  in  court  or  out,  necessary  or  inci- 
dental to  the  prosecution  and  management 
of  the  suit,  and  which  affect  the  remedy 
only,  and  not  the  cause  of  action.  In  Mor- 
gan V.  Joyce,  66  N.  H.  538,  27  Atl.  225,  it 
was  held  that  the  plaintiff,  by  employine  an 
attorney  to  bring  and  prosecute  a  su*t, 
authorized  him  to  give  directions  for  serv- 
ing the  writ,  and  was  bound  by  them. 

VV'hen  the  plaintiff  was  released  from  ar- 
rest, the  suit  was  abandoned  by  the  de- 
fendant Holmes,  who  did  nothing  more  with 
it.  Nor  M'as  the  justice  present  at  the 
time  and  place  of  trial,  nor  within  two 
hours  thereafter,  nor  was  the  case  continued. 
So  it  was  never  entered  in  court,  and  was 
discontinued,  and  the  jurisdiction  of  the 
justice  lapsed.  He  had.,  therefore,  no  au- 
thority, six  months  afterwards  and  after 
this  suit  was  commenced  and  being  pre- 
pared by  the  defendants  for  trial,  to  allow 
the  defendant  Pharneuf  to  amend  his  re- 
turn on  the  writ,  by  adding  thereto  that 
he  safely  kept  and  detained  the  plaintiff 
within  his  precinct  until  the  30th  of  July, 
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when  he  reteased  and  discharged  him  from 
custody  by  direction  of  Holmes's  attorney. 
Fletcher  ¥.  Pratt,  4  Vt.  182;  Orvis  v.  Isle 
La  Mott,  12  Vt.  195.  So  the  return  as 
amended  must  be  laid  out  of  the  case. 

The  testimony  tended  to  show  that  the 
justice  who  signed  said  writ  kept  all  the 
writs  and  files  in  cases  before  him  in  which 
Holmes's  attorney  in  said  suit  was  attorney 
for  the  plaintiffs,  in  said  attorney's  office, 
and  that  the  writ  in  that  case  was  returned 
by  the  officer  to  said  attorney's  office  be- 
fore the  return  day,  where  it  was  put  with 
the  justice's  other  files,  wiUi  a  return  upon 
it  stating  only  that  at  North  Troy,  in  Or- 
leans county,  on  July  28,  1902,  "I  served 
this  writ  by  arresting  the  body  of  the  with- 
in-named defendant,  Burt  Gibson,  read  the 
same  in  his  hearing,  and  this  my  return 
indorsed  thereon."  It  does  not  appear  that 
the  fact  that  the  writ  was  returned  to  the 
office  of  said  attorney  was  ever  brought 
to  the  attention  of  the  justice.  But,  treat- 
ing that  for  present  purposes  as  a  sufficient 
returning  to  the  justice,  the  officer's  re- 
turn was  not  sufficient  to  enable  him  to 
justify  under  the  process.  The  writ  com- 
manded him  to  "make  service  and  return 
according  to  law."  This  is  the  form  pre- 
scribed by  statute,  which  requires  officers 
to  execute  and  return  writs  and  precepts 
"agreeably  to  the  direction  thereof,"  and 
subjecta  them  to  a  penalty  for  making  a 
false  or  an  "undue  return."  Vt.  Stot.  1076, 
1070.  To  make  "return  according  to  law" 
iH.  not  only  to  return  the  precept  to  the 
authority  ^at  issued  it,  but  to  return  with 
it  a  statement  by  the  officer  of  his  doings  in 
executing  it.  Turner  v.  Lowry,  2  Aik.  ( Vt.) 
72,  75.  And  that  statement  must  contain 
substantially  all  of  his  doings  within  the 
scope  of  proper  execution,  certainly;  other- 
wise, the  return  will  be  "undue"  within 
the  meaning  of  the  statute,  and  may  )>e 
essentially  false.  Here  the  officer  states 
nothing  in  his  return  but  the  mere  fact  of 
arrest  and  reading.  Whether  the  defend- 
ant in  that  action  exposed  property,  pro- 
cured bail,  was  released  by  the  magistrate 
on  preliminary  hearing,  was  committed  for 
want  of  bail,  or  discharged  by  direction  of 
the  plaintiff  in  the  action  or  his  attorney, 
the  return  does  not  show,  and  but  for 
the  oral  testimony  we  should  not  know  what 
was  done  with  him.  It  was  the  officer's 
duty  to  make  a  full  and  complete  return  of 
his  doings,  and.  because  he  did  not,  his  re- 
turn la  Sindue,"  and  insufficient  for  his 
protection.  An  officer  who  serves  returnable 
process  shall  not  protect  himself  by  it,  unless 
he  shows  that  he  has  paid  due  and  full 
obedience  to  its  command.  Ellis  v.  CSeve- 
land,  54  Vt.  437.  He  must  show  that  he 
has  done  all  it  was  his  duty  to  da  Tubbs 
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V.  Tukey,  3  Gush.  438,  50  Am.  I>ec.  744. 
He  must  show  that  he  has  done  all  that 
was  required  of  him  in  order  to  complete 
and  fulfil  the  duty  imposed  on  him.  Kent 
V.  Willey,  11  Gray,  368,  373.  He  must 
show  that  he  made  return  of  his  writ,  and 
did  all  the  law  required  him  to  do.  Paine 
V.  Farr^  118  Mass.  74.  He  must  faithfully 
obey  every  lawful  command  of  tlie  statute 
and  the  process,  or  he  will  be  left  without 
protection.  Boston  &.  M.  R.  Co.  v.  Small. 
85  Me.  462,  35  Am.  St.  Rep.  379,  383,  27 
Atl.  349.  There  are  exceptions  to  this  rule : 
as  when  the  parties  settle  the  suit,  and 
agree  that  the  writ  need  not  be  returned. 
Paine  v.  Farr,  supra.  But  that  clement 
does  not  appear  in  this  case. 

Nor  is  the  officer*s  neglect  to  make  a 
proper  return  a  mere  nonfeasance,  any  more 
than  his  neglect  to  return  at  all  would  be, 
in  which  case  he  would  unquestionably  be 
a  trespasser  ab  initio.  In  Moore  v.  Bobbins, 
7  Vt.  363,  367,  it  is  said  that  the  neglect 
of  an  impounder  to  proceed  with  the  dis- 
tress according  to  the  statute  makes  him 
a  trespasser  ah  initio,  because  his  neglect  is 
not  a  mere  nonfeasance,  but  is  analogous  to 
a  sherilTs  neglect  to  return  a  writ.  So  a 
tax  collector,  who  neglects  to  offer  a  dis- 
tress for  sale  within  the  time  prescribed 
by  statute,  is  not  protected ;  for  he  is  there- 
by deprived  of  a  justification  for  the  tak- 
ing, and  stands  as  though  he  took  with- 
out authority,  and  tnerefore  is  a  trespasser 
ab  initio.  Pierce  v.  Benjamin,  14  Pick.  356, 
360,  25  Am.  Dec.  306.  So,  an  officer  is  a 
trespasser  ah  initio  who  neglects  to  sell 
property  on  an  execution.  Bond  v.  Wilder, 
16  Vt.  393.  The  resolution  in  the  Six  Car- 
penters' Case,  8  Coke,  146a,  that  "not  do- 
ing cannot  make  the  party  who  has  author- 
ity or  license  by  the  law  a  trespasser  db 
initio,  because  not  doing  is  no  trespass,"  Is 
criticized  because  it  is  the  disobedience,  and 
not  the  act,  that  deprives  of  protection,  and 
that  disobedience  can  come  from  not  doing, 
as  well  as  from  doing.  But  that  resolution 
is  followed  in  this  state.  The  true  view  of 
the  matter,  when  applied  to  the  nonreturn 
or  the  insufficient  return  of  process,  sefemH 
to  be  that,  if  an  officer  arrests  a  person  or 
seizes  goods  on  a  writ  that  it  is  his  duty  to 
return,  he  never  has  n  justification  under 
it,  unless  he  discharges  that  duty;  that  it 
is  inaccurate  to  say  that  he  is  made  a 
trespasser  ah  initio  by  not  returning,  but, 
rather,  that  for  want  of  a  return,  or  n 
proper  return,  he  never  has  a  justification: 
that  therefore,  instead  of  saying  that  the 
want  of  a  return  makes  him  a  trespasser 
ah  initio,  it  would  be  more  accurate  to  say 
that  the  presence  of  a  return  is  necessarj- 
to  make  the  taking  lawful  ah  initio,  Shor- 
land  V.  Govett,  5  Barn.  &  C.  485. 
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But,  although  the  defendant  Holmes  may 
not  be  responsible  for  the  officer's  neglect  to 
make  a  proper  return,  yet,  having  aban- 
doned his  suit  before  entry,  he  cannot  justi- 
fy under  the  writ. 

Reversed  and  remanded. 


COLORADO  SUPREME  COURT. 
NATIONAL  BANK  OF  CX)MMERCE,  Appt., 

V. 

APPEL  CIX)THING  COMPANY  et  al. 

(—  Colo.  — ,  83  Pac  965.) 

Creditor's  bill — surrender  value  of  insurance 
policies. 

A  creditor's  bill  will  not  lie  to  reach 


t^e  surrender  value  of  the  debipr'a  life  in- 
surance policies,  which  w^ere,  prior  to  the 
contracting  of  the  indebtedness  and  not  in 
contemplation  thereof,  made  payable,  in  caae 
of  the  debtor's  death,  to  his  wife  and  chil- 
dren, although  he  had  power  to  change  the 
beneficiaries,  and,  in  case  he  lived  out  the 
term  of  the  policies,  the  amounts  due  on 
them  were  payable  to  him. 

(December  4,  1905.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Arapahoe  County 
in  defendants'  favor  in  an  action  brought 
to  subject  to  plaintiff's  claim  the  surren- 
der value  of  insurance  policies  of  its  debtors. 
Affirmed. 

Statement  by  Gabbert,  Ch-  J.: 

The  purpose  of  this  action,  commenced  by 


Case  Note. — Right  to  subject  to  claims  of 
creditors  endowment  or  tontine  policies  of 
insurance. — On  the  theory  that  a  policy  of 
insurance  payable  during  the  lifetime  of  the 
insured,  at  the  expiration  of  a  certain  period, 
is  not  really  life  insurance,  but  rather  in 
the  nature  of  an  investment,  the  insurance 
being  a  mere  incident  of  the  contract,  rather 
than  the  main  purpose,  it  has  been  held  that 
such  policies  do  not  come  within  the  protec- 
tion of  statutes  exempting  life  insurance 
from  the  claims  of  creditors. 

Thus,  in  Talcott  v.  Field,  34  Neb.  611, 
33  Am.  St.  Rep.  662,  52  N.  W.  400,  it  is 
held  that,  where  an  endowment  insurance 
policy  is  made  payable  to  the  wife  of  the 
insured,  and  she  receives  the  endowment 
from  the  insurer  during  the  lifetime  of  the 
husband,  she  takes  such  proceeds  subject 
to  the  claims  of  her  husband's  creditors.  In 
this  case  the  court  said:  ^*Now,  it  may  be 
conceded  that,  where  :a  reasonable  amount 
of  insurance  is  effected  upon  the  life  of  a 
husband,  the  sole  object  being  to  provide 
a  fund  for  the  support  of  a  beneficiary  in 
case  of  the  death  of  the  insured,  that  such 
fund  will  not  ordinarily  be  liable  for  his 
debts.  Wliere,  however,  the  money,  or  a 
considerable  portion  of  it,  is  to  be  repaid  in 
his  lifetime,  the  transaction  partakes  more 
of  the  character  of  a  loan.  On  principle,  the 
insured  might  deposit  the  premiums  in  a 
bank  on  time  certificates,  drawing  interest, 
and.  at  the  end  of  fifteen  years  draw  the 
same  with  an  accrued  interest.  Such  funds 
remain  the  property  of  the  debtor.  So,  in 
case  of  an  endowment  policy.  The  trans- 
action is  simply  one  of  contract  in  which  the 
insurer  promises  after  a  certain  date  to  re- 
pay the  insured  the  amount  agreed  upon. 
Now,  suppose  the  money  so  invested  belongs 
to  the  debtor,  and  which  should  be  applied 
to  the  payment  of  his  debts,  the  mere  act 
of  filtering  it  through  the  insurance  company 
will  not  transmute  it  so  that  it  becomes 
the  property  of  the  beneficiary,  free  from 
the  claims  of  creditors.  If  so,  it  would  af- 
ford an  easy  mode  of  evading  the  law,  and 
no  stronger  illustration  is  required  than  the 
case  under  consideration.  If  a  debtor*8  prop- 
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erty  may  be  given  to  his  wife  in  the  way 
proposed,  free  from  the  claims  of  creditors, 
then  our  attachment  and  other  laws  for  the 
collection  of  debts  are  wholly  deficient  and 
ineffectual  to  protect  the  rights  of  credi- 
tors. But  the  laws  spoken  of  are  not  de- 
fective, nor  is  the  property  in  question  free 
from  their  claims." 

The  same  reasoning  is  applied  in  Ellison 
V.  Straw,  119  Wis.  502,  97  N.  W.  168,  where 
the  accumulated  surplus  upon  a  life  in- 
surance policy  payable  absolutely  to  the 
insured  at  the  expiration  of  fifteen  years 
if  he  survives  that  period,  without  the  con- 
sent of  an/  other  person  named  as  bene- 
ficiary, is  held  not  to  be  exempt  from  the 
claims  of  creditors,  under  a  statute  exempt- 
ing life  insurance  made  payable  to  a  married 
woman  or  to  any  trustee  for  her,  although 
the  wife  is  named  as  beneficiary  in  the 
policy. 

So,  where  the  statute  exempted  from  the 
claims  of  creditors  a  policy  payable  to  the 
wife  of  the  insured,  a  provision  in  such  a 
policy  that  at  the  expiration  of  fifteen  years, 
on  surrender  of  the  policy,  none  of  its  con- 
ditions having  been  violated,  the  company 
would  pay  to  the  assured  himself,  his  heirs« 
executors,  or  assigns,  the  equitable  value  of 
the  policy  as  an  endowment  in  cash,  was 
held  to  render  the  policy  fraudulent  as  to 
creditors.  Tompkins  v.  Levy,  87  Ala.  263, 
13  Am.  St.  Rep.  31,  6  So.  346.  In  this  case, 
however,  it  was  not  attempted  to  subject 
the  husband's  interest  to  the  claims  of  his 
creditors  during  his  life,  but  to  subject  to 
such  claims  the  proceeds  of  the  policy  after 
the  death  of  both  husband  and  wife,  the 
contest  being  between  the  husband's  credit- 
ors and  the  minor  children  of  the  insured 
and  his  wife. 

But,  on  the  other  hand,  it  is  held,  in  Flood 
V.  Libby,  38  Wash.  366.  38  Am.  St.  Rep.  751, 
80  Pac.  533,  that  an  endowment  policy  pay- 
able to  the  insured  or  his  estate,  and  which 
has  a  present  cash  surrender  value  to  the 
holder,  is  within  the  protection  of  a  statute 
providing  that  the  proceeds  or  avails  of  all 
life  and  accident  insurance  shall  be  exempt 
from  all  liability  for  any  debt.    Here,  also» 
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appellant  as  plaintiff  in  the  court  below,  is 
to  subject  certain  life  insurance  policies  is* 
sued  upon  the  lives  of  debtors  of  the  plain- 
tiff to  the  payment  of  a  judgment  in  favor 
of  the  plaintiff  and  against  such  debtors. 
The  material  averments  of  the  bill  neces- 
sary to  consider  are  to  the  effect  that  these 
policies  provided  for  the  payment  of  cer- 
tain sums  of  money  to  the  insured  within 
specified  periods,  but,  in  the  event  of  their 
death  before  the  expiration  of  such  periods, 
then  certain  sums  would  be  paid  the  wife 
or  daughters  of  each  debtor;  and  that  these 
policies,  by  virtue  of  their  terms,  had  cer- 
tain values  which  could  be  obtained  from 
the  companies  issuing  them  upon  the  sur- 
render thereof  without  the  consent  of  the 
beneficiaries.  To  this  action  the  judgment 
debtors,    beneficiaries,   and   insurance   com- 


panies were  made  parties  defendant.  A 
general  demurrer  was  interposed  to  the 
complaint,  which  was  overruled.  Thereafter 
answers  were  filed  and  a  trial  had  on  the 
issues  made.  The  policies  were  issued,  or 
assignments  thereof  made,  prior  to  the  ren- 
dition of  plaintiff's  judgment.  It  is  claimed 
on  behalf  of  plaintiff  that  these  policies, 
either  by  their  express  terms,  or  under  the 
terms  of  the  assignments,  vest  the  insured 
with  full  authority  to  change  the  benefi- 
ciaries without  their  consent.  Judgment 
was  rendered  in  favor  of  the  defendants, 
from  which  the  plaintiff  appeals. 

Messrs.  H.  S.  Silverstein  and  T.  J.  O'Don- 
nell  for  appellant. 

Messrs.  MuUer  &  Summerfield,  for  minor 
appellees : 


it  was  argued  that  the  statute  included  only 
such  insurance  as  is  payable  to  a  beneficiary 
other  than  the  insured,  and  which  is  mani- 
festly intended  for  the  protection  of  the 
family  or  other  beneficiaries,  without  any 
present  or  prospective  interest  in  the  in- 
sured himself.  But  the  court  rejected  this 
argument,  saying  that  it  would  be  difficult 
to  employ  language  more  sweeping  and  com- 
prehensive tiian  that  used  in  the  statute; 
and  that  endowment  insurance  is  properly 
known  as  life  insurance;  and  that,  what- 
ever the  terms  of  payment,  yet  the  con- 
ditions of  the  policy  relate,  among  other 
things,  to  the  tenure*  of  life  of  the  insured. 

The  construction  of  this  same  statute  was 
involved  in  Holden  v.  Stratton,  198  U.  S. 
202,  49  L.  ed.  1018,  25  Sup.  Ct.  Rep.  656, 
Reversing  51  C.  C.  A.  97,  113  Fed.  141,  where 
the  court  said  that  there  could  be  no  doubt 
that  endowment  insurance  was  included 
within  the  broad  terms  of  the  statute,  and 
was  exempt  from  the  claims  of  creditors. 

And  in  Briggs  v.  McCuUough,  36  Cal.  542, 
it  is  held  that  an  endowment  policy,  where- 
by an  insurance  company  agreed  to  pay  to 
the  assured  or  his  assigns  at  the  expiration 
of  a  certain  period,  or  sooner  if  he  should 
die,  a  certain  sum  of  money,  together  with 
such  dividends  as  his  deposit  should  earn,  in 
consideration  of  the  deposit  with  the  com- 
pany of  a  certain  amount,  was  an  "insur- 
ance on  the  life  of  the  debtor,"  within  the 
protection  of  a  statute  exempting  such  insur- 
ance from  execution.  Here  the  court  said: 
"The  term  *life  insurance*  is  not  alone  ap- 
plicable to  an  insurance  for  the  full  term 
of  one's  life.  On  the  contrary,  it  may  be 
for  a  term  of  years,  or  until  the  assured 
shall  arrive  at  a  certain  age.  It  is  simply 
an  undertaking  on  the  part  of  the  insurer 
that,  either  at  the  death  of  the  nssured, 
whenever  that  event  may  occur,  or  on  his 
death,  if  it  shall  happen  within  a  ajKicifiod 
term,  or  before  attaining  a  certain  age,  as 
the  case  may  be,  then^  shall  be  paid  a  stipu- 
lated sum.  In  either  form  it  is,  strictly 
speaking,  an  insurance  on  the  life  of  the 
party.  .  .  .  The  fact  that  the  company 
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is  to  pay  the  agreed  sum  at  the  expiration 
of  ten  years,  even  though  McCullough  [the 
insured]  shall  not  have  died  in  the  mean- 
time, does  not  devest  it  of  its  character  of 
life  insurance.  It  is  only  a  new  and  addi- 
tional element  in  the  contract  not  incon- 
sistent with  it*  other,  which  is  its  chief 
constituent  part,  to  wit:  The  undertaking 
to  pay  on  the  death  of  the  assured  within 
the  specified  term." 

A  policy  payable  at  the  expiration  of  ten 
years,  or  at  the  death  of  the  insured  within 
that  time,  is  held,  in  Re  Sawyer,  2  Hask. 
153,  Fed.  Cas.  No.  12,393,  to  be  within  the 
protection  of  a  statute  providing  that  all 
life  policies  and  money  due  thereon  are 
exempt  from  attachment  and  all  claims  of 
creditors  during  the  life  of  the  insured  when 
the  annual  cash  premium  does  not  exceed 
$150.  The  court  said  that  this  policy  was 
to  all  intents  a  life  policy,  and  the  fact  that, 
if  the  party  should  continue  to  live  the  ten 
years  and  pay  up  all  his  premiums,  he  would 
then  be  entitled  to  the  amount  of  the  in- 
s-urance,  was  not  suflicient  to  change  the 
nature  of  the  instrument  so  as  to  withdraw 
it  from  the  exemption;  that,  if  he  died  be- 
fore the  ten  years,  the  amount  was  thereby 
payable,  thus  depending  on  the  life  of  the 
party,  so  long  as  the  premiums  were  to  be 
paid,  whether  the  amount  was  to  become 
payable  before  the  expiration  of  the  ten 
years  or  not;  that  for  the  ten  years  it  was 
a  life  policy,  the  time  of  payment  bein^r 
wholly  contingent  on  the  death  of  the  in- 
sured. But  the  premiums  paid  in  excess  of 
$150  a  year  were  held  to  belong  to  tho  es- 
tate, and  to  pass  to  the  assignee  in  bank- 
ruptcy of  the  insured.  And  it  was  also  held 
that  a  paid-up  policy  payable  in  five  years, 
the  consideration  being  the  surrender  of  a 
policy  of  a  larger  amount,  was  not  within 
the  protection  of  the  statute,  which  wtus 
held  to  apply  only  to  policies  which  called 
for  a  premium  annually,  whereby  the  estate 
of  the  insured  was  diminished  to  the  ex- 
tent of  the  premium  only;  that  the  statute 
was  not  designed  to  exempt  a  policy  which 
was  procured  by  a  single  payment  of  a  large 
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A  creditor's  bill  plaintiff  must  show  that 
the  act  was  done  with  intent  to  hinder, 
cheat,  or  defraud  creditors. 

Grimes  v.  Hill,  15  Colo.  350,  25  Pac.  689; 
Emery  v.  Yount,  7  Colo.  107,  1  Pac.  686; 
Burdsall  v.  Waggoner,  4  Colo.  266;  Mc- 
Cutcheon's  Appeal,  99  Pa.  136;  King  v. 
Cram,  185  Mass.  103,  69  N.  E.  1049;  Amett 
V.  Coffey,  1  Colo.  App.  34,  27  Pac  614; 
Sehmitt  v.  Dahl,  88  Minn.  506,  67  L.RA. 
.lOO,  93  N.  W.  668;  Hendrie  &  B.  Mfg.  Co. 
V.  Piatt,  13  Colo.  App.  15,  66  Pac.  209. 

The  court  is  asked  to  elect  for  the  de- 
fendants when  the  election  asked  for  would 
be  against  public  policy  and  violative  of 
every  principle  of  right     and  justice. 

Jarboe  v.  Hey,  122  Mo.  341,  26  S.  W. 
968;  Jones  v.  Clifton,  101  U.  S.  225,  25  L. 
od.  908;  Johnson  v.  Alexander,  125  Ind. 
.580,  9  L.R.A.  660,  25  N.  E.  706;  Fowler  v. 
IJutterly,  12  Jones  &  S.  148,  78  N.  Y.  68, 
34  Am.  Rep.  607;  Briggs  v.  McCuUough,  36 


Cal.  542;  2  May,  Ins.  4th  ed.  f  3M;  HaakeU 
V.  Equitable  Life  Assur.  Soe.  181  Mass.  341, 
63  N.  E.  899;  Herrick  t.  National  L.  Ins. 
Co.  6  Ins.  L.  J.  80. 

Mr.  M.  B.  Carpenter,  for  appellees  Appel: 

A  creditor's  bill  cannot  reach  an  option 
held  by  the  debtor. 

Sweezy  v.  Jones,  65  Iowa,  272,  21  N.  W. 
603;  Koehler  y.  Olsen,  68  Hun,  63,  22  N. 
Y.  Supp.  677;  Barclay  v.  Smith,  107  HL 
349,  47  Am.  Rep.  437;  Provident  Life  & 
T.  Co.  V,  MiUs,  91  Fed.  435;  Glanz  v. 
Gloeckler,  104  Dl.  573,  44  Am.  Rep.  94; 
Sheets  v.  Sheets,  4  Colo.  App.  454,  36  Pac. 
310. 

Messrs.  Gondy  &  Twitchell,  D.  V.  Bums, 
and  Talbot,  Denison,  &  Wadley  for  other 
appellees. 

Gabbert,  Ch.  J.,  delivered  the  opinion  of 
the  court: 
Counsel  for  plaintiff  say  that  this  action 


amount,  thereby  making  great  inroads  upon 
the  estate  of  the  insured. 

In  some  cases  the  effect  of  exemption 
statutes  is  not  involved. 

Thus,  a  policy  payable  to  the  insured  if 
living  at  a  specified  date,  otherwise  to  his 
estate,  is  held  to  be  "property,"  the  legal 
title  to  which  passes  to  a  receiver  in  sup- 
plemental proceedings,  appointed  before 
such  date.  Reynolds  v.  .-Etna  L.  Ins.  Co. 
6  App.  Div.  264,  39  N.  Y.  Supp.  886. 

So,  where  a  policy  is  made  payable  to  the 
insured  at  the  expiration  of  a  certain  period 
if  living,  or  to  his  children  in  case  he  dies 
during  the  term,  and  the  term  of  the  policy 
expires  before  an  assignment  for  creditors, 
the  right  of  the  assur^  to  have  the  money 
paid  1^  him  is  "property,"  within  the  mean- 
ing of  A^ss.  Pub.  Stat.  chap.  157,  §  46,  from 
the  moment  the  contract  is  made,  and  all 
the  interest  of  the  insured  passes  to  his  as* 
signee.  Bassett  v.  Parsons,  140  Mass.  169, 
3  N.  E.  647, 

And  an  endowment  policy  payable  to  the 
insured  on. a  specified  date' if  living,  and  to 
his  executors,  administrators,  or  assigns  in 
case  of  his  earlier  death,  which  provides  for 
a  paid-up  policy  after  two  payments  have 
been  made,  is  subject  to  attachment  after 
such  two  payments  have  been  made,  where 
the  insured  has  absconded,  as  against  a 
daim  of  the  insurance  company  against  the 
insured,  which  was  not  due  when  the  at- 
tachment was  issued.  Tradesmen's  Nat. 
Bank  v.  Cresson,  10  Pa.  Co.  Ct.  57. 

Where  an  endowment  policy  was  payable 
to  insured  six  years  after  date  if  living, 
otherwise  to  his  children,  it  was  held  that 
the  insured  had  a  valuable  interest  in  the 
policy  which  passed  to  his  assignee  in  bank- 
ruptcy, who  was  entitled  to  maintain  an 
action  in  equity  to  recover  the  policy  from 
the  company,  where  the  bankrupt  had  at- 
tempted to  surrender  the  same  to  it.  Brig- 
ham  V.  Home  L.  Ins.  Co.  131  Mass.  319. 

Under  a  Code  provision  that  an  attach- 
4LJl.A.(N.S.) 


ment  may  be  levied  on  a  cause  of  action 
arising  on  contract,  whether  past  due  or  yet 
to  become  due,  it  is  held  that  the  interest 
of  an  insured  in  an  endowment  policy  pay- 
able to  him  ten  years  after  date  il  then 
alive,  or  to  his  estate  on  his  earlier  death, 
may,  when  it  has  a  surrender  value,  be  at- 
tached by  a  creditor  before  the  end  of  the 
ten  years.  Kratzenslein  v.  Lehman,  18 
Misc.  690,  42  N.  Y.  Supp.  237,  Reversing  17 
Misc.  64,  39  N.  Y.  Supp.  838. 

But  the  interest  of  the  assured  in  a  twen- 
ty-year distribution  policy  of  insurance  on 
his  life,  which  will  cease  on  his  failure  to 
pay  premiuniB,  1b  held  not  to  be  an  estate, 
within  the  meaning  of  a  statute  making  an 
execution  a  lien,  from  the  time  it  is  placed 
in  the  hands  of  the  officer,  on  all  the  per- 
sonal estate  of  or  to  which  the  judgment 
debtor  is,  or  may  afterwards  and  before  the 
return  day  of  the  writ  become,  entitled. 
Boisseau  v.  Bass  (Boisseau  v.  Penn)  100 
Va.  207,  67  LJtA.  380,  93  Am.  St  Rep.  056, 
40  S.  E.  647. 

And  wherp  the  proceeds  of  an  endowment 
policv  made  payable  to  the  wife  of  the  in- 
sured, the  premiums  being  paid  by  the  hus- 
band, were  received  by  the  wife  from  the 
insurance  company  during  the  solvency  of 
the  husband,  and  invested  in  real  estate  by 
her,  after  wfiich  the  husband  became  insol- 
vent, such  real  estate  is  not  subject  to  the 
claims  of  his  creditors.  Studebaker  Bros. 
Mfg.  Co.  V.  Welch,  61  Neb.  228,  70  N,  W. 
920. 

Where  a  tontine  policy,  dependent  on  the 
insured's  surviving  a  specified  date,  was 
made  payable  to  the  wife  of  the  insured  if 
living,  if  not  to  his  children,  and  if  no  chil- 
iren  to  his  executors^  with  four  options  in 
the  wife  at  the  maturity  of  the  policy,  one 
of  which  was  to  take  the  cash  value  at  the 
expiration  of  the  tontine  period,  which  op- 
tion she  exercised,  but,  before  the  expira- 
tion of  the  tontine  period,  the  insured  filed 
a  liquidation  petition  and  obtained  his  dis- 
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is  in  tlie  nature  of  a  creditor's  bill.  Their 
theorj  upon  which  they  claim  this  action 
can  be  maintained  is  that,  where  a  debtor 
lakes  out  a  policy  of  life  insurance  upon 
his  own  life,  by  the  terms  of  which,  should 
he  survive  a  certain  definite  period,  the  com- 
pany undertakes  to  pay  him  a  certain  sum 
uf  money,  with  the  contingency  that,  upon 
the  death  of  the  insured  during  this  period 
the  company  will  in  that  event  pay  certain 
^ums  of  money  to  a  beneficiary  named  in  the 
policy  or  by  assignment;  and  where  such 
policy  by  its  terms  has  a  value  which  the 
insured  can  obtain  by  surrender  of  the 
policjy  without  the  consent  of  the  bene- 
ficiary,— such  a  policy  is  an  asset  of  the 
insured^  which  can  be  reached  by  his  cred- 
itors. In  other  words,  they  claim  that 
what  he  himself  may  do  under  such  a  pol- 
icy a  court  of  equity  will  compel  him  to 
tic  for  the  benefit  of  his  creditors.    This  suit 


being  in  the  nature  of  a  creditor*s  bill,  the 
elements  necessary  to  maintain  it  must  be 
present.  Conceding,  but  not  deciding,  that 
the  contention  of  counsel  for  plaintiff  is  cor- 
rect in  the  abstract,  a  case  must  be  made, 
both  in  the  complaint  and  by  proof,  which 
would  entitle  a  creditor  to  subject  the  prop- 
erty of  his  debtor,  not  reachable  on  execu- 
tion, to  the  payment  of  his  debts.  There 
is  no  averment  in  the  complaint  to  the  ef- 
fect that  when  these  policies  were  issued, 
or  the  assignments  thereof  made  to  the 
beneficiaries,  the  insured  who  are  now  the 
judgment  debtors,  were  insolvent,  or  that 
the  indebtedness  which  forms  the  basis  of 
the  judgment  exii^ted  at  either  of  these 
times,  or  that  the  insured  were  indebted  to 
other  parties,  or  that  the  policies  were  tak- 
en out  or  assigned  to  the  beneficiaries  with 
a  view  to  the  creation  of  future  obligations. 
In   short,   there   is   no   averment   of   fraud 


c'harge,  the  court  held  that  at  the  commence- 
ment of  the  proceedings,  and  at  the  time 
•>f  the  discharge,  there  was  a  mere  con- 
tingency that  any  money  would  become  due 
on  the  policy;  and  the  trustee  therefore  was 
not  entitled  to  any  part  of  it.  Ex  parte 
l)ever,  L.  R.  18  Q.  B.  Div.  660,  56  L.  J.  Q.  B. 
y.  S.  552. 

The  question  has  several  times  arisen 
\rhcther  policies  of  this  kind  constitute  prop« 
i'riy  or  assets  which  will  pass  to  a  trustee 
in  bankruptcy  under  the  bankruptcy  act  of 
1^98,  I  70a,  d.  6,  providing  that  the  trustee 
^ihall  be  vested  with  all  property  of  the 
bankrupt  which  the  latter  could  by  any 
means  nave  transferred,  or  which  might  have 
been  levied  upon  and  sold  under  judicial 
process  against  him.  And  the  decisions  have 
Ven  uniformly  in  favor  of  the  trustee's 
right  to  claim  such  policies.  Re  SlinglufT, 
106  Fed.  154;  Re  Mertens,  131  Fed.  972;  Re 
Boardman,  4  Am.  Bnnkr.  Rep.  620;  Re 
Welling,  51  C.  C.  A.  151,  113  FcmI.  189;  Van 
Kirk  V.  Vermont  Slate  Co.  (D.  C.  N.  D.  N. 
Y.)  140  Fed.  38. 

Bat  in  these  cases  the  effect  on  the  right 
of  creditors  to  such  policies,  of  statutes  ex- 
t'mpting  "life  insurance,"  in  not  considered. 

So,  in  many  cases  the  question  has  been 
raised  whether  an  endowment  policy  hav- 
ing a  cash  surrender  value  passcMi  to  the 
assignee  in  bankruptcy  under  §  70a  of  the 
act,  providing  that,  when  any  bankrupt 
^hall  have  any  insurance  policy  having  a 
cash  surrender  value  payable  to  himself,  his 
«*state,  or  personal  representatives,  it  shall 
pass  to  the  trustee  as  assets,  unless  within 
thirty  days  the  bankrupt  shall  pay  the  sur- 
render value  to  the  trustee,  notwithstand- 
ing the  provision  of  §  6,  that  the  benk- 
ruptcy  act  shall  not  aflfect  the  allowance  to 
bankrupts  of  the  exemptions  prescribed  by 
the  state  laws.  In  these  cases,  also,  the 
question  whether  or  not  an  endowment  pol- 
icy wbjs  life  insurance  within  the  protec- 
tion of  the  exemption  of  the  state  laws 
4L.R.A.(NJS.) 


does  not  seem  to  have  been  raised,  that  ap- 
parently being  taken  for  granted,  and  tht' 
r^int  argued  is  whether  the  provisionH  of 
70a  were  a  limitation  upon  the  provisions 
of  §  6,  and  applied  to  all  life  insurance  hav- 
ing a  cash  surrender  value,  or  whether  §  70tt 
applied  only  when  insurance  policies  were 
not  exempted  by  law  from  the  claims  of 
creditors.  In  favor  of  the  position  th'it  this 
provision  applied  to  all  policies  having  a 
cash  surrender  value  and  payable  to  th<* 
insured,  his  executors,  administrators,  or 
assigns,  it  was  argued  by  the  court  in  Re 
Lange  (D.  C.  N.  D.  Iowa)  91  Fed.  361  thut 
the  purpose  of  the  provision  was  to  prevent 
the  debtor  from  investing  in  endowment 
policies  money  which  equitably  belongs  to 
his  creditors,  and  reaping  the  benefit  thereof 
after  he  has  secured  protection  a?ninst  the 
enforcement  of  debts  due  from  him  through 
a  discharge  in  bankruptcy;  that  it  was  not 
the  intent  of  Congress,  in  the  enactment  of 
this  clause,  to  deprive  the  family  of  the 
debtor  of  the  protection  which  he  may  have 
secured  to  them  in  takin?  out  poHci^^s  for 
their  benefit  payable  at  his  death,  but  to 
prevent  debtors  from  availing  themselves 
of  the  opportunity  of  making  investmentn 
for  their  own  benefit  in  the  form  of  endow- 
ment policies  or  policies  payable  to  them- 
selves, and  holding  the  same  while  seeking 
a  discharge  from  their  debts  through  the 
bankrupt  act. 

There  has  been  considerable  conflict  in  the 
decisions  of  the  courts  in  regard  to  the  con- 
struction of  these  two  provisions;  but  it 
is  now  settled  by  the  aecision  in  Hoi  den  v. 
Stratton,  198  U.  S.  202,  49  L.  ed.  1018,  25 
Sup.  Ct.  Rep.  656,  that  S  70a  is  not  a  limita- 
tion on  §  6,  and  applies  only  to  insurance 
uot  exempt  under  the  state  laws. 

For  a  review  of  all  the  authorities  on  life 
insurance  as  assets  of  bankrupt  or  insolvent, 
see  note  in  50  L.R.A.  83. 
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whatever  on  the  part  of  either  the  insured 
or  the  beneficiaries.  The  fact  that  the 
property  sought  to  be  subjected  to  the  pay- 
ment of  the  debts  of  the  insured  is  repre- 
sented by  life  insurance  policies  in  which 
beneliciaries  have  an  interest  does  not 
change  the  rules  with  respect  to  creditors' 
suits.  They  must  necessarily  be  the  same, 
without  regard  to  the  character  of  the 
property  of  the  debtor  which  it  is  sought 
to  reach.  Be'fore  a  court  of  equity  is  au- 
thorized to  cancel  a  voluntary  conveyance 
or  transfer  of  property  on  the  ground  of 
fraud  upon  creditors,  it  must  be  alleged  and 
proved  that  debts  existed  at  the  time  the 
conveyance  or  transfer  was  made,  or  that 
the  conveyance  or  transfer  was  made  with 
a  view  to  the  contracting  of  future  obliga- 
tions. Emery  v.  Yount,  7  Colo.  107,  1  Pac. 
686;  Sexton  v.  Wheaton,  8  Wheat.  229,  6 
L.  ed.  603;  Arnett  v.  Coffey,  1  Colo.  App. 
34,  27  Pac.  614. 

The  beneficiaries  obtained  their  respective 
interests  before  the  judgment  in  favor  of 
plaintiff  was  rendered.  Whether  these  in- 
terests be  subject  to  revocation  by  the  in- 
sured is  immaterial  The  beneficiaries  can- 
not be  devested  of  their  interests  except 
by  the  acts  of  the  insured.  As  the  policies 
now  stand,  the  money  which  the  beneficia- 
ries would  receive  in  the  event  of  the  death 
of  the  insured  would  not  belong  to  their 
respective  estate*?,  but  to  the  beneficiaries. 
Hendrie  &  B.  Mfg.  Co.  v.  Piatt,  13  Colo. 
App.  16,  56  Pac.  209.  This  assignment  was 
made  for  their  benefit,  when,  so  far  as  the 
bill  and  proofs  disclose,  the  insured  had  the 
right  to  do  so.  It  does  not  appear  that  the 
plaintiff  was  in  any  manner  prejudiced 
thereby,  or  that  any  profjerty  of  the  in- 
sured was  applied  in  order  to  effect  this  ar- 
rangement, which  in  equity  plaintiff  would 
be  entitled  to  have  applied  to  the  payment  of 
its  indebtedness,  or  that  any  conditions  exist 
which  would  authorize  a  court  of  equity,  at 
the  instance  of  a  creditor,  to  annul,  a  volun- 
tary arrangement  on  the  part  of  the  in- 
sured for  the  benefit  of  those  for  whom, 
by  the  laws  of  nature  as  well  as  man,  it 
was  their  duty  to  make  provision.  If  the 
latter  should  be  compelled  to  surrender 
these  policies  to  the  companies  issuing  them, 
and  accept  the  value  thereof,  the  rights  of 
the  beneficiaries  would  be  destroyed.  The 
insured  may  have  interests  in  these  pol- 
icies which  a  court  of  equity,  if  their  rights 
only  were  involved,  might  have  the  power 
to  compel  them  to  apply  to  the  payment 
of  their  indebtedness;  but,  however  this 
may  be,  a  court  of  equity  would  not  be 
authorized  to  exercise  this  power  when 
thereby  the  vested  rights  of  third  persons 
would  be  destroyed,  unless  it  should  appear 
4L.R.A.(N.S.) 


that  the  conditions  existed  under  ifhich  a 
court  of  equity,  at  the  instance  of  a  cred- 
itor, may  annul  voluntary  arrangements 
entered  into  between  his  debtors  and  third 
persons. 

The  judgment  of  the  District  Court    ia 
afiSrmed. 

Giinter  and  Maxwell,  JJ.,  eoneor. 


KANSAS  SUPSEMS  COURT. 

FEDERAL  BETTERMENT  COMPANY, 
Plff.  in  Err., 

V. 

JOHN  W.  REEVEa 

(—  Kan.  — ,  84  Pac.  560.) 

Foreign  corporation— agent  to  receive  serr- 
ice  of  process. 

1.  One  who  has  exclusive  supervision 
and  control  of  some  department  of  the  cor- 
poration's business,  the  management  of 
which  requires  of  such  person  the  exercise 
of  independent  judgment  and  discretion,  and 
the  exercise  of  such  authority  that  it  may  be 
fairly  said  that  service  of  summons  upon 
him  will  result  in  notice  to  the  corporation^ 
is  a  "managing  agent,"  within  the  meaning 
of  the  statute  providing  for  the  service  of 
summons  upon  a  managing  agent  of  a  for- 
eign corporation. 

Phy8ician--evidence— -conclusion    from    his- 
tory of  ease. 

2.  A  physician,  while  testifying  as  an 
expert,  is  not  permitted  to  testify  to  hia 
conclusions  of  the  permanency  of  an   in- 

Headnotes  by  Greene,  J. 


Case  Note. — ^Who  is  managing  agent  of 
foreign  corporation  for  purpoiues  of  service 
of  process. — ^As  a  general  rule,  a  managing- 
agent  of  a  foreign  corporation,  within  the 
contemplation  of  a  statute  authorizing  serv- 
ice of  process  on  such  an  oflicer,  is  one  whose 
position,  rank,  and  duties  make  it  reason- 
ably certain  that  the  corporation  will  be 
apprised  of  the  service  made;  in  other  words, 
one  who  stands  in  the  shoes  of  the  corpora- 
tion in  relation  to  the  particular  business 
managed  by  him  for  the  corporation.  Doe 
V.  Springfield  Boiler  &  Mfg.  Co.  44  C.  C.  A. 
128,  104  Fed.  864;  Palmer  v.  Chicago  Even- 
ing Post  Co.  85  Ilun.  403,  .32  N.  Y.  Supp. 
992;  Beale,  Foreign  Corp.  §  273;  Murfree,^ 
Foreign  Corp.  §  215. 

The  following  persons  have  been  held  to 
be  managing  agents  within  the  contempla- 
tion of  such  statutes:  One  whose  name  ap- 
pears as  manager  on  the  letter  heads  of  a 
foreign  manufacturing  corporation,  and  who 
signs  his  name  as  manager  to  letters  dealing 
with  corporate  business, — ^Young  &  F.  Co. 
V.  Welsbach  Light  Co.  55  App.  Div.  16,  66 
N.  Y.  Supp.  1024;  one  whose  name  appears 
on  the  freight  bills  of  a  foreign  railroad  cor- 
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jury  to  his  patient,  based  partially  upon  the 
history  of  the  injury  detailed  to  him  by  the 
pataent  Or  other  person,  and  partially  upon 
his  own  examination. 
Foreis&  corporation — ^process — service. 

3.  The  various  methods  provided  by 
statute  for  obtaining  service  of  process  on 
foreign  corporations  are  cumulative. 

(Porter,  J.,  dissents  from  proposition  2.) 

(February  10,  1906.) 

ERROR  to  the  District  Court  for  Neosho 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  L.  Denison,  with  Messrs.  Burnham 
it  DaahieUf  for  plaintiff  in  error. 

Mr.  W.  R.  Cline,  for  defendant  in  error: 


Service  on  the  managing  agent  was  prop- 
er. 

Burlington  Ins.  Co.  v.  Mortimer,  52  Kan. 
784,  35  Pac.  807;  German  Ins.  Co.  v.  First 
Nat.  Bank,  58  Kan.  86,  62  Am.  St.  Rep. 
601,  48  Pac  592. 

Greene,  J.,  delivered  the  opinion  of  the 
court: 

John  W.  Reeves  recovered  judgment  for 
injuries  alleged  to  have  been  sustained  by 
him  through  the  negligence  of  the  defend- 
ant, the  Federal  Betterment  Company,  a 
corporation.  The  facts  alleged  in  the  peti- 
tion are,  substantially:  That  the  plaintiff 
was  working  for  the  Morehead  Manufac- 
turing Company  in  its  factory  situated  at 
Morehead  in  Neosho  county,  Kansas;  that 
the  defendant  was  a  corporation  engaged 
in  drilling  for  oil  and  gas  and  in  the  trans- 
portation of  such  products  by  pipe  lines  to 
consumers;  that  it  led  a  pipe  from  its  main 


poration  as  its  general  manager,  and  whose 
duties  consist  in  contracting  for  the  trans- 
portation of  freight  over  the  lines  of  the 
corporation,  and  in  attending  to  the  transfer ; 
of  freight  to  and  from  connecting  roads, — 
Baltimore  &  O.  R.  Oo.  v.  Wheeling,  P.  &  C. 
Transp.  Co.  32  Ohio  St.  116;  the  general 
manager  of  a  railroad  line  located  in  Cali- 
fornia, who  there  solicits  and  obtains  freight 
and  passenger  business  for  a  connecting  Ime 
without  the  state,  which,  with  the  other 
line,  forms  a  system  or  route  over  which 
the  trains  of  the  former  are  run  to  points 
within  the  state, — ^Norton  v.  Atchison,  T.  & 
S,  F.  R  Co.  61  Fed.  618;  the  manager  of  an 
agency  established  within  the  state  for  the 
purpose  of  soliciting  traffic  for  a  foreign 
railroad  corporation  which  has  no  line  with- 
in the  state,— Fremont,  E.  &  M.  Valley  R. 
Co.  V.  New  York,  C.  &  St.  L.  R.  Oo.  (Union 
State  Bank  ▼.  Fremont.  E.  &  M.  Valley  R. 
Co.)  66  Keb.  169,  69  L.RA.  939,  92  N.  W. 
131;  a  person  who  has  full  charge  of  the 
business  of  a  foreign  corporation  dealing  in 
lumber  and  merchandise  at  a  particular  place 
within  the  state,  and  is  subject  to  no  au- 
thority from  any  other  person  or  agent 
within  the  state,  but  who  corresponds  with, 
accounts  to,  and  receives  instructions  from, 
the  main  office  of  such  foreign  corporation 
in  a  foreign  state,  receives  and  disburses 
moneys,  pays  freight,  makes  contracts  with 
customers  as  to  terms  of  payment  of  ac- 
counts, issues  receipt  for  money,  employs 
all  necessary  temporary  assistance  for  and 
in  behalf  of  the  corporation,  and,  with  the 
knowledge  and  under  the  instructions  of  the 
corporation,  holds  himself  out  and  adver- 
tises in  the  newspaper  as  manager, — ^Fos- 
ter V.  Charles  Betcher  Lumber  Co.  5  S.  D. 
57,  23  L.RJL  490,  49  Am.  St.  Rep.  859,  58 
N.  W.  9;  an  attorney  in  fact  for  a  m>n- 
resident  corporation  dealing  in  certain  pat- 
ent rights,  who  has  full  power  to  make  con- 
tracts under  seal  or  otherwise,  with  refer- 
ence to  the  sale  of  such  rights, — ^Perrine  v. 
4L.RA.(N.8.) 


Ransom  Gas  Maoh.  Co.  60  App.  Div.  32,  69 
N.  Y.  Supp.  698;  an  attorney  for  a  foreign 
corporation,  who  is  engaged  in  winding  up 
the  business  of  the  corporation  within  the 
state, — ^New^port  News  &  M.  Valley  Co.  v. 
McDonald  Brick  Co.  109  Ky.  408,  69  S.  W. 
332;  the  chief  agent  of  a  foreign  corporation, 
who  represents  the  corporation  for  the  sale 
of  its  goods  in  a  particular  locality  within 
the  state,  maintains  an  office  and  storeroom 
where  such  ^ods  are  kept,  and  is  paid  only 
by  commissions  on  sales, — Toledo  Com- 
puting Scale  Co.  v.  Computing  Scale  Co. 
142  Fed.  919;  a  Kentucky  correspondent  of 
a  foreign  commission  corporation,  who  oc- 
cupies an  office  having  a  private  telegraph 
wire  installed  by  the  latter,  and  leased  to 
its  correspondent,  and  who  takes  orders  for 
stocks,  etc.,  which  he  forwards  to  his  prin- 
cipal, and  deposits  all  money,  including  com- 
missions and  margins,  to  the  credit  of  the 
latter,  he  being  paid  by  checks, — ^Boyd  Com- 
mission Co.  V.  Coates,  24  Ky.  L.  Rep.  730, 
69  S.  W.  1090;  one  who  represents  a  foreign 
newspaper  corporation,  is  paid  by  commis- 
sion, and  occupies  a  New  York  office  upon 
which  appears  the  name  of  the  corporation, 
and  is  referred  to  by  the  latter  as  its  east- 
em  representative,  w^ho  solicits  advertising 
contracts,  the  making  of  which  is  a  sub- 
stantial part  of  the  business  of  the  cor- 
poration, and  a  part  of  which  only  he  is 
obliged  to  submit  to  his  principal  for  ap- 

groval,  and  conducts  all  the  other  corporate 
usiness  transacted  within  the  state, — 
Palmer  v.  Chicago  Herald  Co.  70  Fed.  886. 
But  a  representative  of  a  foreign  publishing 
corporation  who  merely  solicits  advertise- 
ments at  a  weekly  salary  for  a  number  of 
newspapers,  the  name  of  one  of  which  ap- 
pears on  the  door  of  his  office,  is  not  a 
managing  agent, — Vitola  v.  Bee  Pub.  Co.  66 
App.  Div.  582,  73  N.  Y.  Supp.  273;  Fontana 
V.  Post  Printing  &  Pub.  Co.  87  App.  Div. 
233,  84  N..  Y.  Supp.  308 ;  nor  is  an  agent  of 
a    foreign    newspaper    corporation,    who    is 
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Hne  into  the  Morehead  Manufacturing  Com- 
pany's place  of  business  for  the  purpose  of 
.supplying  that  company  with  natural  gas 
for  fuel  to  operate  its  factory;  that  in  do- 
ing so  it  attached  thereto  what  is  called 
a  "Tobey  meter,"  but  negligently  failed  to 
place  any  regulator  between  the  meter  and 
the  high  pressure  in  the  main  line,  thus 
permitting  the  high  pressure  in  the  main 
Hne  to  come  into  the  lateral  line  in  the 
factory;  that,  through  the  negligent  acts 
of  the  defendant  in  carelessly,  negligently, 
and  unskilfully  constructing  and  maintain- 
ing the  pipe  and  meter,  and  in  failing  to 
place  a  regulator  between  its  main  pipe  line 
and  the  meter  in  the  factory  where  the 
plaintiff  was  working,  and  in  using  a  meter 
which  was  insufficient  to  restrain  the  high 
pressure  o€  the  natural  gas  in  the  main 
line,  the  pressure  burst  the  meter,  causing 
an  explosion  which  hurled  plaintiff  the  dis- 
tance of  a  rod,  knocking  him  senseless,  or 
into  such  a  dazed  condition  that  he  did  not 
realize  what  had  happened;  that  the  con- 
cussion was  so  great  as  to  injure  his  ear 
and  hearing  on  the  side  next  to  the  explo- 
sion and  permanently  to  injure  his  left 
side,  shoulder,  and  chest;  that,  either  by 
reason  of  the  explosion  of  the  gas  upon 
him,  or  by  reason  of  being  struck  on  the 
left  side  of  his  head  by  some  missile  hurled 
against  him  by  the  explosion,  he  sustained 
concussion  of  the  brain,  which  produced 
acute  mania  that  lasted  in  a  severe  form 
for  several  weeks,  during  which  time  he 
required  the  constant  care  and  attention 
of  others.  Other  allegations  of  the  extent 
of  plaintiff's  injuries  were  alleged.  Upon 
the  filing  of  this  petition  in  the  district 
court  of  Neosho  county,  the  county  in  which 
the  accident  occurred,  a  summons  was  is- 
sued, directed,  and  delivered  to  the  sheriff, 
upon  which  he  made  the  following  amended 


return  of  service:  'fReceived  this  writ.  May 
24,  1904,  and,  as  I  was  unable  t«  find  the 
president,  chairman  of  the  board  of  di- 
rectors, or  trustees,  or  other  chief  oflSoer,  or 
the  cashier,  treasurer,  secretary,  or  clerk,  I 
served  the  same,  as  commanded  therein,  in 
my  county  of  Neosho  and  state  of  Kansas, 
on  the  within-named  defendant^— the  Fed- 
eral Betterment  Company, — a  corporation. 
as  follows:  On  May  21,  1904,  by  delivering 
to  W.  Kinney,  managing  agent  of  said  the 
Federal  Betterment  Company,  by  delivering 
to  him  personally  a  true  ani  certified  cop}* 
of  the  within  summons  with  all  the  indorse- 
ments thereon.  I.  F.  Yockey,  Sheriff  Neosho 
Co.,  Kan.,  by  J.  T.  Smith,  Deputy,  who 
was  specially  requested  to  make  eaid  aerviceu 
The  defendant  appeared  spedally,  and 
filed  the  following  motion  to  quash  the  aum- 
mona:  ''Now  comes  the  Federal  Better- 
ment Company,  and  appearing  apeciaUy. 
and  for  the  purpose  of  this  motion  only, 
and  moves  the  court  now  here  to  quash, 
vacate,  and  set  aside  the  pretended  sum- 
mons and  the  pretended  service  thereof  in 
the  above-entitled  action  for  the  following: 
reasons,  to  wit:  (1)  Because  there  has 
been  no  service  of  summons  upon  the  said 
the  Federal  Betterment  Company;  (2)  be- 
cause there  has  been  no  service  of  sununons 
upon  the  said  the  Federal  Betterment 
Company,  or  any  authorized  agent  of  said 
company;  (3)  because  said  action  was  im- 
properly instituted  in  Neosho  county,  Kan.; 
(4)  because  said  pretended  summons  was 
improvidently  issued;  (5)  because  said  sum- 
mons and  the  return  thereof  are  void  and 
of  no  effect,  and  the  court  has  not,  by  the 
issuance  of  such  summons,  obtained  any 
jurisdiction  whatever  over  said  the  Federal 
Betterment  Company."  In  support  of  the 
motion,  defendant  introduced  a  certified 
copy  of  its  charter,  showing  that  it 


paid  a  weekly  salary  and  authorized  to 
solicit  advertisements,  make  contracts  there- 
for, receive  payment,  and  carry  on  the  gen- 
eral business  of  the  corporation  in  an  office 
having  the  name  of  the  newspaper  on  its 
windows,  but  who  has  no  control  over  the 
rates  to  be  charged  or  the  space  given, — 
Union  Associated  Press  v.  Times-Star  Co. 
84  Fed.  419,  in.  effect  reversing  Brewer  v. 
George  Ejiiapp  &  Co.  82  Fed.  694,  in  which 
a  contrary  decision  was  rendered;  nor  is  an 
attorney  in  fact  for  a  foreign  mining  cor- 
poration empowered  to  apply  for  a  patent 
to  mining  ground  claimed  by  it,  and  to 
execute  adl  papers  necessary  for  that  pur- 
pose,— Mars  V.  Oro  Fino  Min.  Co.  7  S.  D. 
606,  65  N.  W.  19. 

O^e  who  has  an  office  in  California  with 
the  name  of  a  foredgn  railroad  corporation 
on  its  windows,  and  whose  name  appears 
on  the  folders  of  the  company  as  its  gen- 
eral agent,  who  solicits  passenger  and  freisrht 
bijsiness  to  be  carried  over  some  line  within 
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the  state  and  then  over  the  road  he  repre- 
sents^ and  who  issues  shipping  receipts  tor 
goods  shipped  from  points  within  the  state. 
IS  a  business  or  managing  a^nt  witUn  the 
meaning  of  a  statute  authomdng  service  on 
such  an  officer.  Denver  &  R.  G.  R.  Co.  v. 
Roller,  49  L.R.A.  77,  41  C.  C.  A.  22,  100  Fed. 
738.  But  a  California  commission  broker, 
who  occasionally  makes  sales  of  machinery 
manufactured  by  an  Illinois  corporation,  de- 
livered on  board  the  cars  at  the  factory,  and 
sent  directly  to  the  purchaser  at  a  price 
which  includes  a  commission  to  compensate 
tihe  broker  for  procuring  buyers,  and  whom 
the  Illinois  corporation  refused  to  appoint 
as  its  selling  agent,  is  not  a  managing  or 
business  agent.  Doe  v.  Springfield  Boiler 
&  Mfg.  Co.  8Upra, 

For  earlier  cases  on  the  subject  of  who 
is  a  managing  agent  of  a  foreign  corpora- 
tion for  the  purpose  of  receiving  the  service 
of  process,  see  note  in  23  L.R.A.  490. 
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incorpomted  under  the  laws  of  West  Vir- 
ginia, which  charter  states  that  the  prin- 
cipal place  of  business  shall  be  located  in 
the  city  of  Topeka,  Shawnee  county,  stat«» 
of  Kansas,  Its  chief  works  will  be  located 
in  the  city  of  Cherryvale,  Montgomery 
ecnnty,  E^nsas,  but  it  is  expected  and  in- 
tended by  this  company  to  have  branches 
located  at  other  points  in  the  state  of  Kan- 
sas, and  also  in  the  state  of  Missouri,  In- 
dian territory,  and  Oklahoma  territory, 
and  at  numerous  other  places.  It  also 
caused  to  be  read  the  affidavit  of  F.  W. 
Freeman,  as  follows:  "Affiant  is  the  sec- 
retary and  treasurer  of  the  Federal  Better- 
moit  Cmnpany;  that  affiant  resides  in  the 
dty  of  Topeka,  county  of  Shawnee,  and 
state  of  Kansas;  that  the  said  the  Federal 
Betterment  Cknnpany  is  a  corporation  duly 
organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of 
West  Virginia;  that  said  corporation  now 
is,  and  has  been  for  about  one  year  last 
past^  duty  authorized  to  transact  business  in 
the  state  of  Kansas;  that  in  said  last-named 
state  said  corporation  has  an  office  in  the 
city  of  Topeka;  that  all  the  chief  officers 
of  said  corporation  are  now,  and  have  for 
a  long  time  been,  actual  residents  of  Shaw- 
nee county,  in  the  state  of  Kansas;  that 
said  corporation  has  not  now,  and  never 
has  had,  any  office  or  place  of  business  in 
the  county  of  Neosho,  in  said  state,  and 
that  none  of  its  officers  reside  therein,  but 
that  affiant  is  informed  and  believes  that 
in  the  above-entitled  action  service  of  sum- 
mons was  attempted  to  be  made  in  the 
above-entitled  action  upon  the  said  the  Fcd- 
<»ral  Betterment  Company,  in  Neosho  county, 
Kan.,  by  delivering  a  pretended  copy  of  an 
alleged  summons  to  one  W.  Kinney;  but 
affiant  avers  that  said  W.  Kinney  was  not 
at  the  time  of  such  pretended  service,  had 
never  theretofore  been,  and  is  not  now,'  an 
officer  or  agent  of  said  company,  and  said 
W.  Kinney  is  not  now,  and  never  has  been, 
the  cashier,  treasurer,  secretary,  clerk,  or 
managing  agent  of  said  the  Federal  Better- 
ment Ck>mpany,  and  is  not  now,  and  never 
has  been,  a  person  in  charge  of  any  office 
of  said  company."  It  also  filed  the  cer- 
tificate of  the  secretary  of  state  of  E^nsas 
Hhowing  that  the  charter  board  had  author- 
ized the  Federal  Betterment  Company  to 
engage  in  the  business  of  mining  and  other 
pursuits,  as  expressed  in  the  application, 
in  the  state  of  Kansas,  until  the  certificate 
should  be  revoked,  or  the  authority  canceled. 
In  refutation  of  the  proofs  offered  on  the 
motion,  the  plaintiff  introduced  the  affida- 
vit of  J.  T.  Smith,  a  resident  of  Morehead, 
Neosho  county,  Kansas,  which  reads  "J.  T. 
Smith,  of  lawful  age.  being  duly  sworn,  on 
his  oath  says:  That  he  resides  at  Morehead, 
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Neosho  County,  Kan.,  and  that  he  is  a  U5?er 
of  natural  gas  which  ho.  obtained  from  the 
Federal  Betterment  Company.  That  affiant 
is  one  of  the  proprietors  of  the  Morehead 
Manufacturing  (J!ompany,  which  said  fac- 
tory is  located  just  west  of  Morehead  in 
Neosho  county,  Kan.  That  affiant  not  only 
made  contracts  with  said  company,  or  with 
its  foreman  and  agent,  W.  Kinney,  for  the 
use  of  gas  in  his  residence,  but  also  for  gas 
for  said  factory;  affiant  knows  that  said 
Kinney  employed  all  the  hands  and  hired, 
worked,  and  discharged  all  the  men  that  put 
in  the  gas  lines  for  said  defendant  company ; 
that  he,  said  Kinney,  paid  off  all  the  com- 
pany's hands ;  that  he,  said  Kinney,  made  all 
contracts  with  gas  users;  that  he  put  in  all 
pipe  lines  and  connected  the  defendant's 
high-pressure  line  with  the  buildings  of  all ' 
gas  users;  that  said  Kinney  collected  the 
gas  rentals  due  said  company  each  month 
and  receipted  for  the  same  in  the  name  of 
said  defendant  company  by  'W.  Kinney,'  itx 
agent  or  managing  foreman.  That  said  Kin- 
ney did  and  performed  all  things  for  and 
in  behalf  of  said  company  in  Neosho  coun- 
ty; that  said  Kinney  was  located  a  part 
of  the  time  each  month  at  Morehead,  Neo- 
sho county  Kan.,  in  the  discharge  of  his 
duties  as  agent  and  field  manager  of  said 
defendant;  and  that  he  sold  gas  at  More- 
head,  and  collected  same  monthly  in  the 
name  of  said  defendant  the  Federal  Better- 
ment Company.  That  affiant  has  seen  as 
many  as  25  receipts  given  by  said  Kinney 
to  Neosho  county  gas  users  prior  to  and 
up  to  the  injury  of  plaintiff  herein,  which 
receipts  were  signed  in  tlie  name  of  the  de- 
fendant company,  by  W.  Kinney,  agent  and 
superintendent  for  said  company.  That 
said  company  has  gas  lines  in  Montgomery^ 
Labette,  and  Neosho  counties,  in  Kansas, 
and  affiant  knows  that  said  W.  Kinney  has 
always  acted  as  the  managing  agent  of 
said  defendant  company  in  said  counties; 
and  that,  save  and  except  said  Kinney, 
there  never  was  any  other  authorized  per- 
son to  represent  said  defendant  in  Neosho 
county.  That  said  Kinney,  the  agent  and  su- 
perintendent of  said  defendant  company,  is 
the  person  who  put  in  the  first  meter  in  the 
shop  where  Reeves  was  injured,  and  that 
affiant  notified  him,  or  some  of  his  workmen, 
that  it  would  not  work,  when  he  came  back 
and  said  to  lead  the  joints  and  then  turn 
in  the  gas,  that  it  would  then  be  ready  to 
use ;  that  after  Reeves's  injury  said  Kinney 
came  back  to  put  in  a  regulator  and  a 
new  meter  and  took  out  the  scraps  of  the 
one  that  had  been  blown  to  pieces;  that  said 
Kinney  always  appeared  as  though  the  gas 
line  was  his,  or  that  he  had  supreme  con- 
trol of  its  affairs  for  said  defendant  the 
Federal  Betterment  Company.    That  affiant 
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was  and  is  the  duly  appointed,  qualified, 
and  acting  deputy  sheriff  of  I.  F.  Yockey, 
and  that  he  served  the  summons  in  this 
action  upon  said  Kinney  as  agent,  foreman, 
and  representative  of  said  defendant  com- 
pany, as  more  fully  set  forth  in  the  re- 
turns on  said  original  summons  now  on  file 
in  this  action.  That  at  the  time  said  I. 
F.  Yockey  was  and  is  the  duly  elected,  qual- 
ified, and  acting  sherifif  of  Neosho  county, 
Kan."  The  motion  to  quash  was  overruled, 
to  which  the  defendant  excepted.  There- 
after it  filed  its  answer,  and  the  cause  was 
tried  by  the  court  and  a  jury,  a  verdict  was 
returned,  and  a  judgment  rendered  thereon 
for  the  plaintiff. 

The  first  alleged  error  of  the  defendant  is 
the  order  of  the  court  in  overruling  its  mo- 
tion to  quash  the  summons.  It  contends 
that  there  is  but  one  way  by  which  service 
can  be  had  upon  a  foreign  corporation  that 
has  been  granted  permission  to  do  business 
in  Kansas,  and  that  is  by  having  the  sum- 
mons directed  and  delivered  to  the  secre- 
tary of  atate,  as  provided  in  S  1262  of  the 
General  Statutes  of  1901.  This  section  reads : 
"Actions  against  any  corporation  organized 
under  the  laws  of  any  other  state,  terri- 
tory, or  foreign  country,  and  doing  business 
in  this  state,  may  be  brought  in  any  county 
where  the  cause  of  action  arose  or  in  which 
the  plaint ifl"  may  reside.  The  summons 
shall  be  directed  to  the  secretary  of  state, 
and  shall  require  the  defendant  to  answer 
by  a  certain  day,  not  less  than  forty  days 
nor  more  than  sixty  days  from  its  date. 
Said  summons  shall  be  forthwith  forwarded 
by  the  clerk  of  the  court  to  the  secretary 
of  state,  who  shall  immediately  forward  a 
copy  thereof  to  the  secretary  of  the  corpora- 
tion sued;  and  thereupon  said  secretary  of 
state  shall  make  return  of  said  summons  to 
the  court  whence  it  issued,  showing  the  date 
of  its  receipt  by  him,  the  date  of  forw^ard- 
ing  such  copy,  the  name  and  address  of  the 
person  to  whom  he  forwarded  said  copy, 
and  the  costs  for  ser\'ice  and  return  thereof. 
Such  return  shall  be  under  his  hand  and 
seal  of  office,  and  shall  have  the  same  force 
and  effect  as  a  due  and  sufiicient  return 
made  by  the  sheriff  on  process  directed  to 
him."  In  this  contention  we  do  not  agree 
with  plaintiff  in  error.  Section  4504  of  the 
General  Statutes  of  1901  provides:  **Where 
the  defendant  is  a  foreign  corporation,  hav- 
ing a  managing  agent  in  this  state,  the 
service  may  be  upon  such  agent."  The  de- 
fendant was  a  foreign  corporation,  and 
service  of  process  may  be  had  on  such  per- 
sons in  any  of  the  ways  provided  by  stat- 
ute. It  might  have  been  had,  as  contended 
by  the  defendant,  by  delivering  the  sum- 
mons to  the  secretary  of  state;  but  this  is 
not  the  onlv  way.  Service  might  possibly 
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have  been  made  in  this  particular  case  by 
delivering  the  summons  to  any  of  its  offi- 
cers residing  in  the  state,  under  $  4483  of 
the  General  Statutes  of  1901.  Section  4504 
provides  an  additional  way.  None  of  these 
provisions  is  exclusive  of  the  others.  Where 
there  are  several  methods  for  obtaining  such 
service,  the  plaintiff  may  select  any  one. 
The  corporation  cannot  complain  that  he 
did  not  select  some  other  equally  good  way. 
Statutes  which  provide  for  service  of  process 
on  foreign  corporations  should  be  liberally 
construed  for  the  accomplishment  of  the 
purpose  intended,  namely,  that  of  bringing 
such  persons  into  court.  They  are  per- 
mitted to  enter  the  state  by  comity  only, 
and  in  the  methods  of  subjecting  them  to 
the  jurisdiction  of  the  courts  they  cannot 
insist  upon  a  technical  or  strict  constnic- 
tion  in  their  favor.  If,  therefore,  the  non- 
resident defendant  corporation  had  a  man- 
aging agent  in  the  county  of  Neosho  where 
the  action  was  brought,  service  could  be 
had  on  the  corporation  by  serving  the  sum- 
mons on  such  managing  agent  in  that 
county.  The  question  then  is.  Was  W. 
Kinney  the  managing  agent  of  the  defend- 
ant? This  is  a  question  of  fact,  and  it 
must  be  determined  from  the  affidavits  of 
Freeman  and  Smith. 

It  will  be  observed  that  the  affidavit  of 
Mr.  Freeman  on  the  question  of  agency  is 
very  general  in  terms.  The  specific  state- 
ment is:  **But  affiant  avers  that  said  W. 
Kinney  w^as  not  at  the  time  of  such  pre- 
tended services,  had  uerer  theretofore  been, 
and  is  not  now,  an  officer  or  agent  of  said 
company."  This  is  but  the  statement  of  Mr. 
Freeman's  conclusion.  It  is  not  a  detailed 
statement  of  what  Kinney's  duties  to  the 
corporation  were.  The  court  was  not  given 
the  facts  as  Mr.  Freeman  understood  them, 
from  which  it  could  have  arrived  at  a  con- 
clusion. Instead  of  doing  this  the  affiant 
gives  his  conclusion,  and  he  may  have  be- 
lieved that  Kinney  was  not,  as  he  expressed 
it,  "the  agent  of  the  company."  He  may 
have  believed  that  it  required  the  appoint- 
ment of  the  board  of  directors  to  constitute 
Kinney  a  managing  agent  of  the  company, 
and  being  secretary  he  knew  this  had  never 
been  done.  The  affidavit  of  Smith  was  a  de- 
tailed statement  of  the  acts  performed  by 
Kinney  for  the  company,  from  which  the 
court  below  concluded  that  Kinney  was  the 
managing  agent  of  the  company,  within  the 
section  of  the  statute  authorizing  the  ser^'ice 
of  summons  on  a  managing  agent  of  a  for- 
eign corporation,  and  in  this  we  think  the 
court  was  correct.  Who  is  a  "managing 
agent"  of  a  foreign  corporation,  on  whom 
service  of  summons  may  be  made,  must  de- 
pend in  every  case  upon  the  kind  of  business 
conducted  by  the  corporation,  what  the  gen- 
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eral  duties  of  the  supposed  "managiiig 
agent"  are^  and  whether  it  can  be  fairly 
said  that  service  on  such  agent  would  bring 
notice  to  the  corporation.  Much  discussion 
may  be  found  in  the  cases  upon  this  ques- 
tion, and  it  is  one  upon  which  there  is  some 
disagreement.  It  may  be  said,  however,  that 
the  later  decisions  are  more  liberal  in  in- 
terpreting the  term  "managing  agent"  than 
were  the  earlier  ones.  While  no  general 
rule  can  be  stated  which  will  serve  fia  a  test, 
certain  principles  may  be  announced  which 
will  serve  to  assist  in  determining  the  mat- 
ter. Such  managing  agent  must  be  in 
charge,  and  have  the  management,  of  some 
department  of  the  corporation's  business,  the 
management  of  which  requires  of  the  agent 
the  exercise  of  an  independent  judgment  and 
discretion;  not  that  he  shall  not  be  under 
the  general  direction  of  the  corporation, — 
all  agents  are  subject  to  the  general  control 
of  their  principals, — ^but  in  the  management 
of  his  particular  department  he  shall  have 
authority  to  manage  and  conduct  it  as  his 
discretion  and  judgment  direct.  He  must 
be  in  the  exclusive  and  immediate  control 
and  management  of  that  department  or  of 
the  entire  works  conducted  at  the  place 
where  he  is  in  charge. 

In  Porter  v.  Chicago  &  N.  W.  R.  Co.  1  Neb. 
14,  it  was  stated  in  the  first  subdivision  of 
the  syllabus:  "An  agent  invested  with  the 
general  conduct  and  control,  at  a  particular 
place,  of  the  business  of  a  corporation,  is  a 
managing  agent,  within  the  75th  section  of 
the  Code,  upon  whom  a  summons  may  be 
served.  It  is  immaterial  where  he  resides." 
In  Coler  v.  Pittsburg  Bridge  Co.  146  N.  Y. 
281,  40  N.  E.  779,  the  court  said:  "It  is 
not  necessary  that  the  oflSce  of  the  person  to 
whom  the  summons  is  delivered,  in  a  suit 
against  a  foreign  corporation,  should  be  pre- 
cisely described  as  that  of  'a  managing 
agent,'  because,  as  we  think,  from  the  lan- 
guage of  S  432  of  the  Code  of  Civil  Proce- 
dure, it  was  intended  that  any  person  hold- 
ing some  responsible  and  representative  re- 
lation to  the  company,  such  as  the  term 
'managing  agent'  would  include,  might  be 
aerved  with  the  summons."  In  American 
Exp.  Co.  V.  Johnson,  17  Ohio  St.  641,  the 
question  came  up  on  the  alleged  insufficiency 
of  the  service  of  the  original  summons.  The 
court  said:  "At  the  time  of  service  the 
company  had  a  general  'superintendent*  for 
the  state,  residing  at  Cleveland,  and  two  or 
more  'local  agents'  in  the  county  of  Madi- 
son, one  of  whom  resided  at  London,  in  said 
county,  and  kept  an  office  there,  where  he 
received  and  forwarded  packages  for  the 
company,  and  did  all  the  business  of  the 
company  usually  transacted  in  such  receiv- 
ing and  forwarding  offices.  Service  was 
made  upon  the  said  agent  at  London  alone; 
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and  the  question  is,  whether  he  was  the 
'managing  agent*  of  the  company,  within  the 
meaning  of  the  68th  section  of  the  Code. 
We  think  he  was  such  managing  agent,  and 
that  the  service  was  sufficient."  In  Brew- 
ster V.  Michigan  C.  R.  Co.  5  How.  Pr.  183, 
the  court  said:  "The  managing  agent  upon 
which  the  summons  may  be  served  must  be 
one  whose  agency  extends  to  all  the  trans- 
actions of  the  corporation;  one  who  has  or 
is  engaged  in  the  management  of  the  corpo- 
ration, in  distinction  from  the  management 
of  a  particular  branch  or  department  of  its 
business."  This  language  is  referred  to  and 
criticized  in  Hat-Sweat  Mfg.  Co.  v.  Davis 
Sewing  Mach.  Co.  31  Fed.  294,  295,  as  fol- 
lows :  "The  language  quoted  is  much  broad- 
er than  that  used  in  the  subsequent  cases, 
and  was  not  necessary  to  the  decision  of  the 
case;  since  it  appeared  that  the  alleged 
agent  was  employed  with  very  limited  pow- 
ers, in  connection  with  a  very  small  part  of 
the  defendant's  business.  .  .  .  The  adju- 
dications in  the  state  courts  have  not  gone 
so  far  as  to  hold  that  no  agent  is  a  'mana- 
ging-agent' who  does  not  participate  in  the 
management  and  control  of  every  part. of  the 
corporate  business,  and  of  every  corporate 
act.  Still  less  has  such  a  construction  of 
these  words  been  given  in  any  local  action 
like  this,  where  that  construction  would  de- 
feat justice,  and  enable  a  corporation  sys- 
tematically to  violate  the  law  with  impuni- 
ty. Such  a  construction,  it  seems  to  me, 
would  be  unreasonable,  and  presumably  for- 
eign to  the  intent  of  the  statute,  when  the 
words  'managing  agent'  are  equally  capable 
of  including  a  oase  of  the  management  and 
control  of  that  department  of  the  company's 
business  out  of  which  the  wrongs  proceed." 
This  question  was  before  the  court  in  Red- 
dington  v.  Maripos^t  Land  &  Min.  Co.  19 
Hun,  406,  where  it  was  held:  "It  is  quite 
clear  that  the  legislature  attached  impor- 
taoice  to  the  term  'managing  agent,'  and  em- 
ployed it  to  distinguish  a  person  who  should 
be  invested  with  general  power,  involving 
the  exercise  of  judgment  and  discretion, 
from  an  ordinary  agent  or  employee  who  act- 
ed in  an  inferior  capacity,  ana  under  the 
direction  and  control  of  superior  authority, 
both  in  regard  to  the  extent  of  the  work,  and 
the  manner  of  executing  the  same.  The  dis- 
tinction thus  attempted  to  be  drawn  we 
deem  reasonable,  and  in  harmony  with  the 
obvious  purpose  of  the  statute  in  regard  to 
the  service  of  process  upon  a  foreign  cor- 
poration." 

A  more  serious  question  arises  upon  the 
objections  to  certain  testimony  of  Dr.  C.  C. 
Surber,  who  testified  as  follows: 

(9)  Q.  Did  you  learn  at  that  time  from 
Reeves,  or  his  attendants,  that  he  claimed 
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to  have  received  a  violent  injury  to  the  left 
side  of  his  head,  about  December,  1903,  from 
the  explosion  of  a  gas  meter? 

A.  Yes,  sir. 

(3)  Q.  Could  such  an  injury  as  Reeves 
claimed  to  have  received  produce  luch  a  con- 
dition as  you  found  at  that  time  in  his 
case? 

A.  Yes,  sir. 

(6)  Q.  From  the  history  of  the  case,  as 
you  learned  it,  and  from  your  diagnosis  of 
the  case,  taking  into  consideration  Reeves's 
age  and  his  general  condition,  do  you  con- 
sider the  injury  to  his  left  ear  and  the  left 
side  of  his  head  of  a  permanent  or  tempo- 
rary chaxucter? 

A.  I  would  say  a  permanent. 

The  witness  was  an  expert,  who,  under  the 
rules  of  evidence,  might  give  his  opinion 
based  either  on  facts  testified  to  by  others,  or 
upon  hypothetical  questions  put  to  him,  or 
upon  an  examination  of  the  patient;  but  he 
could  not  testify  to  conclusions  arrived  at 
from  the  history  of  the  case  given  him  by 
the  patient  or  others.  Such  testimony  would 
be  as  completely  within  the  rule  against 
hearsay  evidence  as  if  sworn  to  by  one  not 
an  expert.  Nor  can  a  physician  give  his 
opinion  based  partially  upon  what  he  has 
been  told  of  the  case,  and  partially  upon 
what  information  he  obtained  by  an  ex- 
amination of  the  patient.  Questions  and 
answers  9,  3,  and  6  fall  fairly  under  the  ob- 
jection that  the  answers  were  based  par- 
tially upon  a  personal  examination  and  par- 
tially upon  the  statements  of  others.  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Frazier,  27  Kan. 
463;  Heald  v.  Thing,  45  Me.  392.  A  phy- 
sician may  testify  to  the  condition  of  the 
patient  as  he  found  him,  whether  suffering 
from  pain,  and  to  utterances  or  exclama- 
tions of  pain;  and  he. may  also  give  the 
patient's  statement  as  to  the  location  of  the 
pain  causing  such  exclamations;  and  this, 
because  it  can  be  said  to  be  a  part  of  his 
examination. 

There  are  numerous  assignments  of  error. 
Objections  were  made  in  some  instances  to 
nearly  every  question  asked  of  a  witness, 
many  of  which  are  frivolous.  An  examina- 
tion of  all  the  assigriunents  satisfies  us  that 
no  error  was  committed,  except  as  suggest- 
ed. 

For  this  reason  the  judgment  is  reversed, 
and  the  cause  remanded. 

Johnston,  Ch.  J.,  and  Burch«  Mason, 
Smith,  and  Graves,  JJ.,  concur. 

Porter,  J.,  dissenting: 

I  dissent  from  the  statement  of  law  in 
the  second  paragraph  of  the  syllabus.  I 
think  an  attending  physician  is  competent  to 
testify,  unless  the  matter  is  privileged,  to 
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his  conclusions  with  reference  to  the  charac- 
ter and  extent  of  a  patient's  complaint  or 
injury,  and  to  base  his  opinion  upon  his  ex- 
amination and  treatment,  in  connection  with 
the  "history  of  the  case"  obtained  from  the 
patient.  If  the  patient  relates  to  him  the 
manner  in  which  he  was  injured,  and  even 
the  details  of  the  accident,  it  is  not  to  be 
presumed  that  the  physician  permits  such 
statements  to  affect  his  opinion  of  the  char- 
acter and  extent  of  the  injury.  Some  part 
of  his  professional  opinion  is  necessarily 
based  upon  the  statements  of  the  patient  in 
answer  to  his  questions.  If  he  is  a  compe- 
tent physician,  his  technical  knowledge  will 
prevent  the  patient  from  imposing  upon  his 
credulity.  Block  v.  Milwaukee  Street  R.  Co. 
89  Wis.  371,  27  L.R.A.  365,  46  Am.  St.  Rep. 
849,  61  N.  W.  1101;  Quaife  v.  Chicago  & 
N.  W.  R.  Co.  48  Wis.  613,  33  Am.  Rep.  821,. 
4  N.  W.  658;  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Snyder,  117  Ind.  435,  3  LJLA.  434,  10 
Am.  St.  Rep.  60,  20  N.  £.  284;  Barber  v. 
Merriam,  11  Allen,  322,  325.  See  also  Rogers, 
Expert  Testimony,  §  47,  and  cases  cited. 
A  different  rule  obtains  where  the  physician 
is  consulted  solely  for  the  purpose  of  having 
him  become  a  witness.  Stewart  v.  Evarts, 
76  Wis.  35,  20  Am.  St.  Rep.  17,  44  N.  W, 
1092.  In  this  case,  while  the  questions 
asked  the  physician  were  somewhat  broader 
than  necessary,  he  was  competent  to  testify 
as  an  expert  from  his  examination  and  treats 
ment,  and  it  does  not  appear  that  the  error 
was  prejudicial. 
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C.  H.  WriLLCOX  et  al.,  Plffs.  in  Err., 

V. 

WILLIAM  KEHOE. 

(124  Ga.  484,  52  8.  E.  896.) 

Lease — covenant  to  reimburse  cost  of  re* 
pairs. 

1.  A  covenant  in  a  lease,  whereby  the 
lessor  expressly  stipulates  that  he  will  not 
be  bound  to  make  repairs,  alterations,  ad- 
ditions, or  improvements  upon  the  leased 
premises,  but  agrees  that  the  lessee,  at  his 
option,  may  make  such  repairs,  etc.,  as 
shall  be  necessary,  and  that  he  will  reim- 


Headnotes  by  Cakdleb/  J. 


Case  Note. — Covenant  of  lessor  to  pay  for 
repairs  or  improvements  as  one  running 
with  land. — A  lessor's  covenant  for  himself 
and  his  assigpas,  to  pay  the  lessees  or  their 
assigns  the  value  of  improvements  to  be 
erected  by  them  on  the  demised  premises 
during  the  term  of  the  lease,  runs  with  the 
land,  and  may  be  enforced  by  the  original 
lessees  against  an  assignee  of  the  reversion 
(Bailey  v.  Richardson,  66  Cal.  416,  5  Pac. 
910;  Berrie  v.  Woods,  12  Ont.  Rep.  693);  or 
by  the  assignee  of  the  lessees  against  the 
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burse  him  therefor  to  an  amount  named,  is 
a  personal  obligation  on  the  part  of  the 
original  lessor,  and  does  not  run  with  the 
reTersion,  so  as  to  bind  an  assignee  thereof. 
Same — ^tranafer  of  reversion. 

2.  On«  who  buys  land  subject  to  a  lease 
r^ontainins^  a  covenant  of  the  character  in- 
dicated in  the  preceding  note  is  not  bound 
for  the  breach  of  the  purely  personal  cove- 
nant of  his  predecessor,  made  prior  to  the 
sale  of  the  land  to  him. 

(December  21,   1905.) 

ERROR  to  the  aty  Court  of  Savannah  to 
review  a  judgment  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  rent  al- 
leged to  be  due  and  unpaid.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Ifeaars.  R.  R.  Richards  and  Peoples  &  Jor- 
dan for  plaintiffs  in  error. 

Messrs.  O'Connor,  0*671116,  &  Hartridge, 
for  defendant  in  error: 

The  covenant  was  a  personal  one  on  the 


part  of  plaintiff's  predecessors  in  the  lease, 
and  could  not  bind  him. 

1  Taylor,  Land.  &  T.  8th  ed.  §  263,  p.  315; 
18  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  644; 
Gardner  v.  Samuels,  116  Cal.  84,  58  Am.  St. 
Rep.  135,  47  Pac.  935;  Hansen  v.  Meyer, 
81  111.  321,  25  Am.  Rep.  282;  Cicalla  v.  MU- 
ler,  105  Tenn.  255,  68  S.  W.  210;  Tucker  v. 
McArthur,  103  Ga.  409,  30  S.  K  283;  Atlanta 
Consol.  Street  R.  Co.  v.  Jackson,  108  Ga. 
634,  34  S.  E.  184. 

Candler,  J.,  delivered  the  opinion  of  the 
court: 

The  Domestic  Coal  &  Wood  Company,  a 
firm  composed  of  Willcox  and  Salas,  leased 
from  Harriet  C.  Jones  and  others  a  wharf 
lot  in  the  city  of  Savannah  for  the  term  of 
three  years  and  four  months;  the  date  of 
the  lease  being  May  29,  1901.  The  plain- 
tiffs in  error  are  a  partnership  doing  busi- 
ness imder  the  name  of  the  Standard  Fuel 
Supply  Company,  and  are  successors  in  busi- 


lessor  (Stockett  v.  Howard,  34  Md.  121; 
Hollywood  V.  First  Parish  [Mass.]  78  N.  E. 
124). 

And  the  lessee  is  entitled,  in  equity,  to 
have  the  amount  due  him  under  the  cove- 
nant declared  a  lien  upon  the  property. 
Fowler  v.  Mutual  L.  Ins.  Co.  28  Hun,  195. 

Whetiher  such  covenant  technically  runs 
with  the  land  or  not,  in  equity  it  becomes 
a  charge  upon  the  leased  property,  which 
esn  be  enforced  by  the  successors  in  interest 
of  the  lessee  against  the  successors  in  in- 
terest of  the  lessors,  who  had  notice  of  the 
covenant,  both  actual  and  constructive,  and 
received  benefits  under  the  lease.  Re  Coats - 
worth,  87  App.  Div.  295,  65  N.  Y.  Supp.  763. 
This  case,  however,  was  reversed  on  appeal 
(160  N.  Y.  114«  54  N.  E.  665)  on  another 
ground,  and  without  passing  on  this  point. 

But  where  the  covenant  to  pay  for  an  im- 
provement to  be  erected  does  not  expressly 
hind  the  lessor's  grantees  or  assigns,  it  does 
not  run  with  the  land.  Etowfui  Min.  Co. 
V.  Wills  Valley  Min.  &  Mfg.  Co.  121  Ala. 
672,  25  So.  720;  Hansen  v.  Meyer,  81  111. 
321,  25  Am.  Rep.  282;  Gardner  v.  Watson, 
18  111.  App.  386,  Affirmed  in  119  111.  312,  10 
N.  E.  192;  Grey  v.  Cuthbertson,  4  Dougl.  K. 
B.  351;  McClary  v.  Jackson,  13  Ont.  Rep. 
310.  Nor  is  such  covenant  binding  upon  the 
lessor's  devisee.  Ovington  Bros.  Co.  v. 
Henshaw,  47  Misc.  167,  93  N.  Y.  Supp.  380. 

Where  a  statute  expressly  or  by  implica- 
tion provides  that  assigns,  although  not 
mentioned,  shall  be  bound,  such  <»ovenantK 
without  the  word  "assigns"  are  held  to  run 
with  the  land,  and  bind  the  assignee  or 
grantee  of  the  reversion.  Frederick  v.  Calla- 
han, 40  Iowa,  311;  Ecke  v.  Fetzer,  65  Wis. 
55,  26  N.  W.  266. 

In  Conover  v.  Smith,  17  X.  J.  Eq.  51,  86 
Am.  Dec.  247,  it  was  held  that  where  the 
lease  gives  to  the  lessees,  without  mention- 
ing their  assigns,  permission  to  remove 
machinery  and  put  in  other  machinery  and 
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fixtures,  and  the  covenant  to  pay  their 
value  is  to  the  lessees,  but  not  to  their  as- 
signs, the  covenant,  being,  not  for  the  erec- 
tion of  new  buildings,  but  for  alterations 
and  improvements  in  existing  buildings,  may 
be  enforced  by  the  assignee  of  the  lessees. 

Where  the  lessee  has  not  obligated  him- 
self to  put  the  improvements  on  the  land, 
but,  imder  the  terms  of  the  lease,  it  is  en- 
tirely optional  with  him,  the  lessor's  cove- 
nant to  pay  for  the  same  does  not  run  with 
the  land.  Hite  v.  Parks,  2  Tenn.  Ch.  373; 
Cicalla  v.  Miller,  105  Tenn.  256,  58  S.  W. 
210.  And  so  it  was  held  though  the  cove- 
nant purported  to  bind  the  lessor's  assigns. 
Etowah  Min.  Co.  v.  Wills  Valley  Min.  & 
Mfg.  Co.  supra;  Gardner  v.  Samuels,  116 
Cal.  84.  58  Am.  St.  Rep.  135,  47  Pac.  935. 
But  in  Hunt  v.  Danforth.  2  Curt.  C.  C.  592, 
Fed.  Cas.  No.  6,887;  Bailey  v.  Richardson, 
supra;  Batchelder  v.  Dean,  16  N.  H.  265; 
Conover  v.  Smith,  supra;  Hazelwood  v. 
Pennybacker  (Tex.  Civ.  App.)  50  S.  W.  199; 
and  Berrie  v.  Woods,  supra, — it  does  not 
appear  that  the  lessees  obligated  themselves 
to  make  the  improvements. 

In  Hazolwoocl  v.  Pennybacker,  supra,  it 
was  held  that  the  death  of  tlie  lessor  did  not 
revoke  his  covenant  to  pay  for  improve- 
ments on  the  leased  property;  and  the  lessee 
could  recover  for  the  same  against  the 
lessor's  heirs,  who  collected  the  rents,  and 
did  not  object  to,  but  encouraged,  the  ira- 
provoHKMits  upon  the  property  under  the 
terms  of  the  lease,  although  the  lease  did 
not  purport  to  bind  the  lessor's  heirs  or  as- 
signs, but  provided  that  the  lessee  could 
hold  jwssession  until  the  improvements  were 
paid  for. 

In  Batchelder  v.  Dean,  supra,  the  lessor 
covenanted  to  pay  the  lessee  at  the  expira- 
tion of  the  term  for  certain  improvements 
to  be  made,  or  to  allow  him  to  continue  to 
occupy  the  premises  until  he  should  be  re- 
munerated from  the  rents  and  profits.     It 
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ness  to  the  Domestic  Coal  &  Wood  Com- 
pany. One  of  the  conditions  of  the  lease  re- 
ferred to  was  as  follows:  'It  is  covenanted 
and  agreed  by  and  between  the  parties 
of  these  presents,  that  the  said  [lessees] 
shall  take  and  occupy  the  said  property  as 
it  stands  at  the  beginning  of  this  lease,  and 
that  the  said  [lessors]  shall  not  be  called 
upon  or  be  responsible  for  any  additions, 
alterations,  improvements,  or  repairs  upon 
the  said  leased  property,  or  any  part  there- 
of, or  for  any  dredging  or  increased  depth 
of  the  water  along  said  wharf  front,  and 
that  all  such  additions,  improvements,  re- 
pairs, or  dredging  shall  be  made  by  the 
[lessees]  at  their  option  and  at  their  own 
expense.  But  said  [lessors]  hereby  cove- 
nant and  agree  to  reimburse  and  to  pay  to 
the  said  [lessees]  for  any  necessary  repairs, 
improvements,  or  dredging  made  or  done  by 
them  a  sum  not  to  exceed  in  the  aggregate 
during  the  term  of  said  lease  twelve  hun- 
dred dollars  ($1,200),  to  be  paid  to  said 
[lessees]  at  the  time  or  times  when  said 
repairs  or  dredging  is  completed  and  pay- 
ment for  the  same  becomes  due."  The  in- 
strument contained  various  other  covenants 
which  are  not  material  to  this  discussion. 
Only  one  of  the  covenants  of  the  lease  is 
expressly  made  applicable  to  the  successors 
or  assigns  of  either  party,  viz.,  a  stipulation 
that,  in  the  event  of  default  in  the  pay- 
ment of  rent,  the  lessors,  "their  successors 
or  assigns,"  shall  have  the  right  to  re-enter 
and  terminate  the  lease.  During  the  years 
1901  and  1902  the  original  lessees  and  their 
successors,  the  plaintiffs  in  error,  expended 
for  necessary  repairs  on  the  leased  prem- 
ises a  sum  in  excess  of  the  $1,200  provided 
by  the  clause  of  the  contract  which  has 
been  quoted.    Of  this  amount  $802.30  was 


reimbursed  to  the  original  lessees,  pre- 
sumably at  the  time  the  repairs  were  made. 
The  remainder,  $397.70,  has  never  been  re- 
imbursed, though  demand  for  same  has 
been  made.  In  April,  1905,  Kehoe,  the  de- 
fendant in  error,  purchased  the  wharf  lot, 
and  after  the  expiration  of  the  lease 
brought  suit  against  the  lessees  for  an 
amount  alleged  to  be  due  for  three  months' 
rent  of  the  premises.  The  defendants  filed 
a  plea,  in  which  they  sought  to  recoup 
against  the  plaintiff's  claim  for  rent  the 
difference  of  $397.70  between  the  amount 
that  has  been  paid  to  them  and  their 
predecessors  by  way  of  reimbursement  for 
repairs  made  and  the  amount  of  $1,200  pro- 
vided for  by  the  covenant  to  reimburse, 
which  has  already  been  set  out.  On  mo- 
tion of  counsel  for  the  plaintiff  the  plea  of 
recoupment  was  stricken  as  insufficient  in 
law,  and  the  defendants  excepted.  It  will 
be  seen  that  two  controlling  questions  are 
presented  for  decision,  viz.:  Was  the 
covenant  to  reimburse  one  which  ran  with 
the  land,  or  a  merely  personal  obligation 
on  the  part  of  the  original  lessors ;  and,  if  it 
was  not  a  covenant  running  with  the  land, 
was  Kehoe,  who  bought  subject  to  the  lease, 
bound  by  its  terms  to  the  extent  that  he 
will  be  held  liable  for  the  previous  breach 
of  the  covenant  by  his  predecessor  in  title? 
1.  At  common  law  a  distinction  was 
drawn  between  the  land — i.  e.,  the  right  to 
the  possession  of  leased  premises,  and  the 
reversion,  or  the  right  to  the  estate  after 
the  expiration  of  the  lease;  and  it  seems 
that  ''covenants  ran  with  the  land,  but  not 
with  the  reversion.  Therefore  the  assignee 
of  the  lessee  was  held  to  be  liable  in 
covenant,  and  to  be  entitled  to  bring  cove- 
nant, but  the  assignee  of  the  lessor  was 


was  held  that  the  lessor's  grantee  could  not, 
at  the  expiration  of  the  term,  devest  the 
lessee  of  bis  estate  or  interest,  except  by 
the  payment  of  the  balance  due  for  the  im- 
provements, although  it  did  not  appear  that 
the  lease  was  binding  on  the  lessor's  as- 
signs. 

In  California  Annual  Conference  v.  Seitz, 
74  Cal.  287,  15  Pac.  839,  the  land  and  build- 
ings thereon  belonged  to  different  parties, 
who  entered  into  a  contract  or  lease  which 
provided  that  the  owner  of  the  buildings 
(lessee)  should  pay  certain  rent  for  a  cer- 
tain period,  and  at  the  expiration  of  the 
term  should  have  the  option  to  remove  the 
buildings,  or  require  the  landowner  (lessor) 
to  pay  their  value.  With  the  consent  of  the 
lessor,  the  lessee  assigned  the  lease,  and  it 
was  held  that  the  assignee  had  the  right  to 
compel  the  lessor  to  purchase  the  buildings. 

Where  the  covenant  to  pay  relates  to  an 
improvement  which  is  merely  in  contempla- 
tion, and  the  lessee's  assigns  are  not  ex- 
pressly named  in  the  covenant,  his  assignee 
cannot  enforce  it.  Thompson  v.  Rose,  8 
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Cow.  266;  Tallman  v.  Coffin,  4  N.  Y.  134; 
Coffin  v.  Talman,  8  N.  Y.  465;  Johnston  v. 
Bates,  16  Jones  &  S.  180;  Peterson  v.  Haight. 
1  Miles  (Pa.)  250. 

Spencer's  Case,  5  Coke,  16,  was  cited  in 
support  of  many  of  the  foregoing  cases,  but, 
while  in  this  latter  case  the  court  pro- 
mulgated a  number  of  resolutions,  the  real 
question  in  the  case  was  whether  or  not  a 
lessee's  covenant  for  himself  and  his  execu- 
tors (not  assigns),  that  he,  his  executors, 
administrators,  or  assigns  would  build  a 
wall  upon  the  demised  premises,  was  bind- 
ing on  the  lessee's  assignee.  It  was  held 
not,  because  the  existence  of  the  wall  was 
merely  in  contemplation,  and  had  not  yet 
become  a  part  of  the  land.  However,  it  was 
said  in  this  case  that  the  covenant  would 
have  been  binding* upon  the  assignee,  al- 
though the  wall  was  not  in  esse  when  the 
covenant  was  made,  if  the  lessee  had 
covenanted  for  himself  and  his  assigns,  be- 
cause the  wall  was  to  be  erected  upon  the 
land  demised,  and  the  assignee  would  take 
the  benefit  of  it. 
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not."  See  note  to  Spencer's  Case,  1  Smith, 
Lead.  Cas.  9th  Am.  ed.  180,  Citing  Thursby 
V.  Plant,  1  Wms.  Saund.  300,  n.  10  [1  Wms. 
Saund.  240,  note  3],  and  Butler  v.  Archer, 
12  Ir.  a  L.  Rep.  104.  To  remedy  this 
inequality  the  statute  of  32  Henry  Vm., 
chap.  34,  was  passed,  whereby  it  was  en- 
acted, in  effect,  that  assignees  of  lessors 
should  "have  like  advantage  against  the 
lessees,  their  executors,  administrators,  and 
assigns,  by  entry,  for  nonpayment  of  the 
rent,  or  for  doing  waste  or  other  forfeiture, 
and  by  action  only,  for  not  performing 
other  conditions,  covenants,  or  agreements, 
expressed  in  the  indentures  of  leases, 
.  .  .  as  the  said  lessors  and  grantors, 
their  heirs  or  successors,  might  have  had;" 
and  that  "all  lessees  and  grantees  of  lands, 
.  .  .  their  executors,  administrators,  or 
assigns,  shall  have  like  action  and  remedy 
against  all  persons  and  bodies  politic,  their 
heirs,  successors,  and  assigns,  having  any 
pift  or  grant  of  the  King,  or  of  any  other 
person  of  the  reversion  of  the  said  land  and 
hereditaments  so  letten,  or  any  parcel  there- 
of, for  any  condition  or  covenant  expressed 
in  the  indentures  of  their  leases,  as  the  same 
lessees  might  have  had  against  the  said 
lessors  and  grantors,  their  heirs  or  succes- 
sors." From  the  sweeping  language  of  this 
statute  it  would  seem  that  Parliament  in- 
tended that  all  covenants  in  leases  should 
run  l)oth  with  the  land  and  the  reversion, 
or,  in  other  words,  that  assignees  of  both 
lessor  and  lessee  should  be  entitled  to  all 
the  benefits  and  subject  to  all  the  burdens 
of  covenants  contained  in  the  lease.  But 
in  Spencer's  Case,  5  Coke,  16,  1  Smith,  Lead. 
Cas.  9th  Am.  ed.  174,  two  important  limi- 
tations were  placed  upon  covenants  running 
with  the  land.  Quoting  from  the  language 
used  in  that  case,  they  were:  (1)  "When 
the  covenant  extends  to  a  thing  in  ease, 
parcel  of  the  demise,  the  thing  to  be  done 
by  force  of  the  covenant  is  quodammodo 
annexed  and  appurtenant  to  the  thing  de- 
mised, and  shall  go  with  the  land,  and 
shall  bind  the  assignee,  although  he  be  not 
bound  by  express  words;  but,  when  the  cov- 
enant extends  to  a  thing  which  is  not  In  be- 
ing at  the  time  of  the  demise  made,  it  can- 
not be  appurtenant  or  annexed  to  the  thing 
which  hath  no  being,"  and,  in  order  for  the 
assignee  to  be  bound,  he  must  be  expressly 
named  in  the  covenant.  (2)  "But,  althoupfh 
the  covenant  be  for  him  and  his  assigns,  yet, 
if  the  thing  to  be  done  be  merely  collateral 
to  the  land,  and  doth  not  touch  or  concern 
the  thing  demised  in  any  sort,  there  the 
a.9signee  shall  not  be  charged."  The  first 
of  these  rules  was,  in  the  subsequent  Eng- 
lish case  of  MinshuU  v.  Oakes.  2  Hurlst.  ^ 
y.  793,  attacked  as  unreasonable,  and  the 
opinion  was  expressed  that  Spencer's  Case 
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was  decided  contrary  to  the  rule  (note  to 
Spencer's  Case,  1  Smith,  Lead.  Cas.  186) ; 
but  it  has,  nevertheless,  been  followed  gen- 
erally by  the  courts,  both  of  England  and 
the  United  States.  In  the  opinion  of  the 
writer,  the  second  rule  quoted  was  intended 
merely  to  protect  the  assignee  of  the  lease 
or  of  the  reversion  against  whimsical  or  un- 
reasonable covenants  in  leases;  but  it  has 
been  given  a  much  more  restricted  appli- 
cation, and  accordingly  this  court  has  held 
that,  "to  constitute  a  covenant  running  with 
the  land,  the  covenant  'must  have  relation 
to  the  interest  or  estate  granted,  and  the 
act  to  be  done  must  concern  the  interest 
created  or  conveyed.'"  Atlanta  Consol. 
Street  R.  Co.  v.  Jackson,  108  Ga.  638,  34  S. 
E.  184,  Citing  1  Ballard,  Real  Prop.  H  491. 

Now,  as  to  the  application  of  these  rules 
to  the  covenant  under  consideration.  The 
trial  judge,  in  an  able  opinion  delivered 
when  the  judgment  was  rendered  striking 
the  plea  of  recoupment,  held  that  the  cove- 
nant related  to  a  thing  merely  in  posse,  and 
therefore  that  it  could  not  bind  the  as- 
signees, in  the  absence  of  an  express  stipu- 
lation that  they  should  be  bound.  He  seems 
to  have  proceeded  upon  the  idea  that,  l)e- 
cause  the  lessor  was  not  bound  under  the 
lease  to  make  any  repairs,  but  might  or 
might  not  do  so  at  hifl  option,  the  subject 
of  the  covenant  was  "floating,"  or  uncertain. 
His  Honor  was  doubtless  for  the  moment 
confused  with  the  idea  that  the  covenant 
was  one  by  which  the  landlord  agreed  at 
the  option  of  the  tenant  to  make  repairs, 
whereas  he  in  fact  expressly  declined  to 
undertake  any  such  obligation,  and  agreed, 
not  to  repair,  but  to  reimburse.  But,  as- 
suming the  correctness  of  the  premise  taken, 
we  cannot  agree  to  the  correctness  of  the 
conclusion  reached.  The  fact  that  the 
tenant  might  or  might  not  make  repairs  to 
the  wharf  or  dredge  the  channel  is,  in  our 
opinion,  unimportant.  The  question  is.  Was 
the  thing  to  be  repaired  or  dredged  in  exist- 
ence at  the  time  the  covenant  was  made? 
The  affirmative  of  this  question  is  not  dis- 
puted. And  so,  had  the  covenant  been  that 
the  landlord  should  repair,  it  would  not  have 
been  necessary,  in  order  to  bind  the  as- 
signees of  the  reversion,  that  they  should  be 
expressly  named.  But,  as  we  have  seen, 
the  covenant  was  to  reimburse  for  repairs 
which  the  lessee  was  permitted  to  make- 
and  the  pivotal  question  for  us  to  decide 
is  whether  this  was  a  covenant  so  related 
to  the  estate  or  interest  created  as  to  run 
with  the  land,  whether  the  word  "nssi^Mi.^ ' 
was  used  or  not.  A  case  very  clo^el\'  in 
point,  and  one  which  has  been  very  fre- 
quently cited  by  the  text-hooks  nnd  the 
courts  of  various  states,  is  that  of  Brean 
V.  Dickerson,  2  Humph.   120.     There  it  np- 
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peared  that  a  lease  was  made  for  a  term 
of  yean  at  a  stipulated  rental;  the  lessor 
ooveuuiting  for  himself  and  heirs  ''to  pay 
and  satisfy  .  .  .  [the  lessees]  >  their 
heirs  and  assigns,  at  the  expiration  of  the 
lease,  the  full  and  fair  cash  valuation  of 
such  improvements  as  might  be  standing  on 
the  premises  at  the  expiration  of  the  lease, 
provided  it  did  not  exceed  the  sum  of  $1,- 
600.  This  sum,  whatever  it  might  be,  he 
reserved  to  himself  the  right  to  pay  in  one, 
two,  and  three  years  from  the  expiration  of 
the  lease,  or  to  pay  the  same  out  of  the 
rents  of  said  improvements,  if  they  would 
rent  for  an  amour  t  sufficient  to  pay  it." 
During  the  term  both  the  lease  and  the  re- 
version were  assigned,  and  improvements 
to  an  amount  greater  than  $1,500  were 
placed  on  the  land  by  the  lessees  and  their 
assignees.  At  the  expiration  of  the  lease 
the  assignees  of  the  reversion  refused  to 
pay  any  amount  for  the  improvements  on 
the  land,  and  the  tenants  sought  to  enjoin 
them  from  bringing  an  action  of  ejectment 
for  the  land  until  they  had  either  paid  the 
value  of  the  improvements  or  permitted 
the  plaintiffs  to  receive  such  value  out  of 
the  rents  and  profits.  In  the  opinion  the 
court,  speaking  through  Turley,  J.,  said: 
"Whether  a  particular  express  covenant  suf- 
ficiently touches  and  concerns  the  thing  de- 
mised as  to  be  capable  of  running  with  the 
land  is  not  imfrequently  a  question  of  dif- 
ficulty, but  such  as  we  do  not  feel  it  to  be 
in  the  case  now  under  consideration.  There 
is  no  covenant  on  the  part  of  the  lessees 
to  improve.  They  may  do  so,  or  not,  at 
their  option.  The  covenant  is  on  the  part 
of  the  lessor  to  pay  for  improvements  if 
they  should  be  made  and  left  standing  at 
the  expiration  of  the  lease.  A  covenant,  to 
run  with  the  land,  must  touch  and  con- 
cern it;  and  it  is  difficult  to  see  how  a 
covenant  to  pay  a  pecuniary  consideration 
for  a  house,  if  the  tenant  shall  think  prop- 
er to  erect  it,  can  be  said  to  touch  and  con- 
cern the  estate."  See  also  Gardner  v.  Sa,ro- 
uels,  116  Cal.  84,  58  Am.  St.  Rep.  135,  47 
Pac.  935;  Hansen  v.  Meyer,  81  Ul.  321,  25 
Am.  Rep.  282;  Etowah  Mir.  Co.  v.  Wills 
Valley  Min.  &  Mfg.  Ck).  121  Ala.  672,  25  So. 
720.  So,  in  the  present  case,  we  fail  to  see 
how  a  covenant  to  pay  money  for  purely 
contingent  repairs,  to  be  made  at  the  option 
of  the  lessee,  can  be  said  to  touch  or  con- 
cern the  land,  or  to  have  relation  to  the 
estate  or  interest  conveyed,  so  as  to  consti- 
tute it  a  covenant  running  with  the  land. 
The  case  of  Atlanta  Consol.  Street  R.  Ck>. 
V.  Jackson,  108  Ga.  634,  34  S.  E.  184,  while 
different  as  to  its  facts,  contains  strong  au- 
thority arguendo  for  the  ruling  now  made. 
Whether,  had  the  lessee  been  bound  by  the 
lease  to  make  the  repairs,  the  covenant  to 
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reimburse  would  have  been  tantamount  to  a 
covenant  to  repair  by  the  lessor,  and  would 
have  run  with  the  land,  giMvreT 

2.  Having  reached  the  conclusion  that  the 
covenant  to  reimburse  did  not  run  with  the 
land,  it  is  easy  to  decide  that  the  assignee 
of  the  reversion,  Kehoe,  was  not  bound  by 
its  terms  by  reason  of  the  fact  that  he  took 
with  notice  of  it  and  subject  to  the  lease 
in  which  it  was  contained.  It  is  not  neces- 
sary to  decide  whether,  had  the  repairs  been 
made  subsequently  to  the  purchase  by  Ke- 
hoe, he  would  have  been  bound  to  reimburse 
by  reason  of  Ms  notice  of  the  covenant  in 
the  lease.  It  appears  that  there  had  been  a 
complete  breach  of  this  purely  personal  ob- 
ligation before  Kehoe  bought.  The  only 
notice  with  which  he  was  charged  was  notice 
that  his  predecessors  in  title  owed  their  ten- 
ants money  for  repairs  which  the  latter 
had  made  on  the  property.  While  it  may  be 
argued  with  force  that  he  bought  the  prop- 
erty subject  to  the  subsequent  obligations 
imposed  by  the  lease,  it  cannot  seriously  be 
contended  that  he  purchased,  along  with  it, 
the  previously  incurred  personal  debts  of 
his  grantors,  growing  out  of  their  owner- 
ship of  the  property. 

Judgment  affirmed. 

All  the  Justices  concur. 
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CHARLES  W.  BENNETT,  Appt^ 

V. 

MARY  A.  BENNETT  et  aL 


(217  m.  434,  75  N.  E.  339.) 

Will— trust—- vesting  of  interest. 

1.  A  bequest  to  a  trustee  of  a  fund  to 
be  invested  and  the  income  paid  to  testator's 
son  until  he  reaches  a  certain  age,  when  the 
fund  shall  become  his  absolutely,  does  not 


Case  Note. — ^Effect  of  provision  inr  be- 
quest of  personalty  that,  upon  the  death  ol 
the  first  taker,  the  property  shall  go  to  his 
'"heirs,"  to  create  an  absolute  title  m  him. — 
It  needs  no  argument  to  demonstrate  that  a 
testamentary  disposition  of  property  after 
the  death  of  the  first  taker  will  be  given  ef- 
fect in  the  aibsence  of  an  artificial  meaning 
growing  out  of  some  tedmical  rule  of  con- 
struction. Such  a  rule  is  that  in  Shelley's 
Case,  upon  the  applicability  of  which  to  a 
bequest  of  personalty  the  solution  of  the 
question  under  discussion  depends.  This 
celebrated  rule  is  stated  to  be  ''that  where 
the  ancestor  [My  any  gift  or  conveyance] 
takes  an  estate  of  freehold,  and  in  the  same 
gift  or  conveyance  an  estate  is  limited, 
either  mediately  or  immediately .  to  his 
heirs,  either  in  fee  or  in  tail,  'the  heirs'  are 
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vest  the  title  in  the  son  until  he  reaches 
the  prescribed  age;  and  the  fact  that  the 
fund  is  at  once  segregated  from  the  estate 
and  devoted  to  the  particular  trust*  will  not 
defeat  the  intention  of  the  testator. 
Same— personalty— heiiB— Shelley's  Case. 

2.  A  proviflion  in  a  will  vesting  a  fund 
in  a  trustee  with  Erections  to  pay  the  in- 
come to  testator's  son  until  he  attains  a  cer- 
tain age,  when  the  fund  shall  become  his  ab- 
solutely, that  in  case  the  son  dies  before 
reaching  such  age  "it  shall  go  to  Ms  heirs/' 
does  not,  under  the  rule  in  Shelley's  Case, 
vest  the  title  in  the  son  so  as  to  defeat  the 
testator's  intention;  but  the  provision  will 
be  regarded  as  one  of  purchase  or  substitu- 
tion. 

Trust — ^renunciation— right  of  beneficiary. 

3.  Refusal   of  a  trustee  to  accept  the 


trust  will  not  vest  a  legacy  in  the  benefi- 
ciary if  the  entire  beneficial  interest  was 
not  in  him  according  to  the  terms  of  the 
wUL 

(October  24,  1905.) 

APPEAL  by  complainant  from  a  judgment 
of  the  Appellate  Court,  Second  District, 
affirming  a  decree  of  the  Circuit  Court  for 
De  Kalb  County  dismissing  his  bill  filed  to 
reach  a  legacy.    Affirmed. 

Statement  by  Ricks,  J.: 

On  December  27,  1891,  Charles  D.  Ben- 
nett, late  of  De  Kalb  county,  Illinois,  died, 
leaving  a  last  will  and  testament,  which  was 
duly  admitted  to  probate  in  said  coimty  on 


words  of  limitation  of  the  estate,  and  not 
words  of  purchase."  1  Coke,  94.  Its  origin 
has  been  variously  accounted  for,  some 
commentators  supposing  it  to  have  been 
adopted  to  prevent  abeyance  of  the  inherit- 
ance, which  would  tend  to  clog  the  free 
alienation  of  property,  while  others  advance 
the  theory  that  it  is  grounded  in  feudal 
polity,  as  tending  to  preserve  the  superior 
lord's  right  to  cSiim  relief,  as  well  as  the 
lucrative  incidents  of  wardship  and  mar- 
riage. At  first  a  rule  of  construction,  it 
later  became  a  rule  of  law;  while  the  mod- 
em tendency,  evidenced  by  both  statutes 
and  decisions,  is  to  relegate  it  to  its  original 
place,  placing  the  stress  upon  the  intention 
of  the  creator  of  the  estate,  provided,  how- 
ever, that  such  intention  is  expressed  in 
such  language  as  the  law  deems  appropriate 
for  the  purpose. 

Tn  its  application  to  testamentary  dis- 
positions of  property,  the  tendency  was  al- 
ways strong  to  treat  it  as  a  rule  of  con- 
struction, for  the  reason  that,  while  con- 
veyances are  usually  made  with  the  aid  of 
counsel,  wills  frequently  are  not;  wherefore 
expressions  therein  are  to  be  given  their 
natural,  rather  than  their  technical,  mean- 
ing. See  Ridgeway  v.  Lanphear,  99  Ind. 
251. 

The  rule  itself  shows  that  it  has  reference 
only  to  estates  in  real  property;  and  its  ap- 
plication to  gifts  of  personalty  is,  as  re- 
marked in  Bennett  v.  Bennett,  only  by  way 
of  analogy.  See  also  Evans  v.  Weather- 
head,  24  K.  I.  502,  53  Atl.  866,  and  cases 
dted.  And,  since  an  absolute  estate  in 
personalty  may  be  created  without  words 
of  inheritance,  as  is  not  the  case  with  realty 
at  common  law,  the  presumption  created  by 
the  rule  yields  more  readily  to  the  inten- 
tion of  the  testator. 

The  diminished  force  of  the  rule,  above 
alluded  to,  will  explain  the  variations  found 
in  the  cases  which  follow. 

The  rule  in  Shelley's  Case  is  held  applica- 
ble to  a  bequest  of  personalty  in  Ewing  v. 
Standefer,  18  Ala.  400,  in  which  a  bequest 
in  the  following  words,  "I  lend  to  my  daugh- 
ter, Lydia  Standefer,  during  her  natural 
life,  five  negroes,  •  •  .  these  five  negroes 
4L.R.A.(N.S.) 


with  all  their  increase  I  will  to  the  lawful 
begotten  heirs  of  Lydia  Standefer  to  be 
equally  divided  among  them  at  her  death," 
— was  held  to  give  the  first  taker  the  abso- 
lute property. 

In  Lloyd  v.  Rambo,  35  Ala.  709,  a  similar 
bequest  in  the  form  of  a  loan  to  the  first 
taker,  going  on  to  provide  that  "at  her 
death  I  give  the  above  property  to  her 
lawful  heirs  of  her  body,"  was  held  to  give 
the  first  taker  an  absolute   estate. 

Such  was  also  the  conclusion  in  Parish 
V.  iparish.  37  Ala.  591,  where  the  person- 
alty was  given  "  'to  be  her  right  and  prop- 
erty during  her  lifetime,  and  her  heirs' 
after  her;  .  .  .  but,  should  she  die 
without  an  heir,  then  the  said  property  to 
be  equally  divided  among  the  rest  of  my 
heirs." 

In  Smith  v.  McCormick,  46  Ind.  135,  it 
is  held  that  a  bequest  of  a  certain  sum  to 
testator's  daughters  "on  the  express  con- 
dition and  understanding  that  they  are  to 
enjoy  and  use  the  $8,000  bequeathed  to 
each  of  them  during  their  natural  lives, 
and  at  their  death  to  revert  and  descend 
to  the  heirs  of  their  body,"  is  held  to  give 
the  daughters  such  money  absolutely. 

And  in  Home  v.  Lyeth,  4  Harr.  &  J. 
431,  a  bequest  of  a  term  of  years  to  tes- 
tator's daughter  "during  her  natural  life, 
and  after  her  decease  ...  to  the  heirs 
of  my  said  daughter,"  was  held  to  ^ve 
the  daughter  the  whole  of  the  unexpired 
interest  in  the   term. 

A  bequest  of  negroes  to  testator's  daugh- 
ter "during  her  lifetime  or  widowhood,  and 
then  I  give  them  to  her  lawful  heirs  for 
them  and  for  their  heirs  forever,"  was  held, 
by  virtue  of  the  rule  in  Shelley's  Case,  to 
pass  the  absolute  interest  to  the  daughter, 
m  Ham  v.  Ham,  21  N.  C.  (1  Dev.  &  B.  Eq.) 
598. 

And  in  Hodges  v.  Little,  52  N.  C.  (7 
Jones.  L.)  145,  a  bequest  of  slaves  to  a 
woman  and  her  husband  during  their  nat- 
ural lives,  "and  then  ...  to  the  law- 
ful heirs  of  the  woman,  was  held  to  ffive 
her  the  absohit-e  estate. 

So,  also,  in  Kiser  v.  Riser,  55  N.  C.  (2 
Jones,  Eq.)   28,  a  bequest  of  sloivea  to   tes- 
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January  9,  1892.  The  testator  left  surviv- 
ing him  the  defendants  Mary  A.  Bennett, 
his  widow,  and  Ernest  A.  Blake,  a  grand- 
child, and  the  complainant,  Cnarles  W.  Ben- 
nett, his  only  surviving  child.  By  his  said 
will  testator  appointed  his  wife,  Mary  A. 
Bennett,  and  the  defendant  David  A.  Syme, 
executrix  and  executor  thereof;  the  lat- 
ter being  also  named  as  trustee.  David  A. 
Syme  refusing  to  act  either  as  executor  or 
trustee,  the  defendant  Mary  A.  Bennett  was 
appointed  sole  executrix,  duly  qualified,  and 
at  the  time  of  filing  the  bill  herein  was  still 
acting  as  such.  No  trustee,  at  the  time  of 
bringing  this  suit,  had  been  appointed.  By 
the  second  clause  of  his  will,  the  testator 
gave  to  his  wife,  Mary  A.  Bennett,  "for 
her  comfortable  support  and  maintenance, 
the  use,  during  her  natural  life,  of  all  my 
estate,  both  real  and  personal,  of  whatever 
name  or  nature,  together  with  the  rignt  and 
authority  to  dispose  of  the  same,  or  any 
part  thereof,  as  she  may  see  fit,  and  to  use 
the  interest  and  so  much  of  the  principal 
of  my  said  estate  as  may  be  necessary  for 


her  support  and  maintenance,  as  aforesaid, 
charged,  however,  and  subject  to,  the  pay- 
ment of  the  sum  of  $3,000  to  my  trustee, 
David  A.  Syme,  as  hereinafter  provided,  for 
the  benefit  of  my  son,  Charles  W.  Bennett, 
and  also  to  the  payment  of  a  legacy  of  $500 
to  my  grandson,  Ernest  A.  Blake,  as  herein- 
after provided."  The  third  clause  of  said 
will,  out  of  which  this  controversy  arises, 
is  as  follows :  "I  give,  devise,  and  bequeath 
to  my  trustee,  David  A.  Syme,  the  sum  of 
$3,000  in  trust,  to  invest  the  same  in  notes 
and  mortgages  on  unencumbered  real  estate, 
or  other  safe  investments,  as  his  good  judg- 
ment may  dictate,  with  interest  semiannu- 
ally, to  be  collected  and  paid  to  my  son, 
Charles  W.  Bennett,  semiannually  until  he 
attains  the  age  of  forty  years,  and,  if  my 
said  wife  is  then  living,  to  pay  to  my  said 
son,  Charleis  W.  Bennett,  at  such  time,  the 
said  sum  of  $3,000,  which  shall  then  become 
his  absolutely;  but,  ii  my  said  wife  is  not 
living  when  my  said  son  becomes  forty  years 
of  age,  then  and  in  that  case,  said  David  A. 
Syme  shall  retain  the  said  $3,000  and  in- 


tn tor's  daughter,  and  at  her  death  and  the 
(loath  of  another  person  "to  fall  to  the 
heirs  of"  such  daughter,  was  held  to  give 
the  daughter  an  absolute  estate. 

A  testamentary  provision  stating  it  to 
be  testator's  desire  "that  part  of  ;ny  es- 
tate which  shall  go-  to  my  two  daughters 
.  .  .  shall  be  held  by  them  during  their 
natural  lives  and  no  longer,  and  then  equal- 
ly divided  between  their  heirs  lawfully  be- 
«Totten," — ^was  held  to  give  the  daughters 
the  absolute  property,  in  Moore  v.  Brooks, 
12  Gratt.  136,  by  virtue  of  the  rule  in 
Shelley's  Case,  as  the  expressions  used 
would,  if  applied  to  realty,  have  created 
an  estate  tail,  and  therefore,  when  applied 
to  personalty,  operated  to  convey  an  ab- 
solute estate. 

The  foregoing  cases  go  to  show  the  ex- 
tent to  which  the  courts  in  earlier  days 
were  wont  to  go  in  giving  effect  to  the 
rule  as  against  an  evident  intention  of  the 
testator.  In  the  cases  which  follow  the 
intention  of  the  testator  was  given  effect 
over  the  technical   language  used. 

A  bequest  of  property  to  testator's 
daughter,  "and  to  her  lawful  issue,"  fol- 
lowed by  a  limitation  over  in  case  of  death 
of  such  daughter  without  having  lawful 
issue  living  at  the  time  of  her  decease,  was 
held  to  give  a  life  estate  only,  in  Cleveland 
V.  Havens,  13  N.  J.  Eq.  101,  78  Am.  Dec.  90. 

A  testamentary  provision  as  follows: 
"It  is  my  will  and  desire  that  the  amount 
so  bequeathed  to  my  daughters  above 
named  shall  be  so  secured  to  them  that 
they  only  receive  the  benefit  on  the  por- 
tion so  bequeathed  to  them.  ...  At 
their  decease  the  property  so  bequeathed 
to  go  to  their  children  or  legal  heirs," — 
vrill  not  entitle  such  daughters  to  the  prin- 
cipal.    Akers  v.  Akers,  23  N.  J.  Eq.  20. 

Where  the  first  taker  was  given  the  use 
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of  personal  estate,  the  will  going  on  to 
state,  "and  after  her  death  I  give  and  be- 
queath the  same  to  the  heirs  of  her  body, 
to  them  and  their  heirs  and  assigns  for- 
ever,"— the  word  **heirs"  was  held  to  be 
a  word  of  purchase,  in  Lemacks  v.  Glover, 
1  Rich.  Eq.  141. 

And  in  M'Lure  v.  Young,  3  Rich.  Eq. 
559,  a  bequest  to  testator's  daughter  "and 
the  issue  of  her  body,  forever;  but,  in  case 
of  my  said  daughter's  death  without  issue 
living  at  the  time  of  her  death,  then"  to 
other  persons, — was  held  to  give  the  daugh- 
ter a  life  estate  with  remainder  to  her 
issue  as  purchasers. 

A  bequest  of  the  use  of  $1,000,  and  other 
property,  with  permission  to  the  legatee 
to  "invest  or  use  all  this  property  sis  he 
may,  in  his  discretion,  thiiUc  best,*  during^ 
his  natural  life,  and  at  his  death  to  go 
to  the  heirs  of  his  body  and  be  used  for 
their  education  if  necessary," — ^was  held  to 
indicate  an  intention  on  the  part  of  the 
testator  to  give  only  a  life  estate  to  the 
first  taker,  which  would  override  any  pre- 
sumption arising  from  the  rule  in  Shelley's 
Case,  in  Crawford  v.  Wearn,  115  N.  C.  540, 
20  S.  E.  724. 

A  bequest  of  the  income  of  a  certain  sum 
during  the  legatee's  natural  life,  "and  at 
her  death  the  principal  sum  to  her  heir 
or  heirs  in  equal  proportions,"  was  held  to 
entitle  the  first  taker  to  the  income  only, 
upon  the  ground  that  the  rule  in  Shelley's 
Case  was  not  applicable  to  a  bequest  of 
personal  tv,  in  Gross  v.  Sheeler,  7  Houst. 
(Del.)  280,  31  Atl.  812. 

Where,  as  in  Bkxnett  v.  Bexxett,  an 
executory  trust  is  created  for  the  benefit 
of  the  first  taker,  additional  reasons  may 
be  adduced  why  the  rule  in  Shelley's  Case 
will  not  apply.     In  the    first  place  such  a 
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vest  the  same,  and  pay  the  interest  to  my 
said  son,  Charles  W.  Bennett,  as  hereinbefore 
provided,  for  ten  years  thereafter,  or  until 
he  arrives  at  the  age  of  fifty  years,  at  which 
time  the  said  $3,000  shall  be  paid  to  my 
■aid  son  and  become  his  absolutely,  and  in 
case  of  his  death  before  the  time  or  times 
herein  fixed  for  the  payment  of  the  $3,000 
to  him  it  shall  go  to  his  heirs."  By  the 
fourth  clause  of  his  will  the  testator  de- 
vised $500  to  Ernest  A.  Blake,  and,  in  addi- 
tion thereto,  $500  and  one-third  part  of  the 
remainder  of  his  estate  upon  the  death  of 
the  wife  of  the  testator;  but  directed  that 
the  estate  should  be  held  by  the  trustee  un- 
til said  Ernest  A.  Blake  should  attain  the 
af!v.  of  twenty-two  years.  By  the  sixth 
el  arise  of  the  will  he  devised  to  his  trustee, 
in  trust,  the  remainder  of  his  estate,  to  be 
managed,  controlled,  and  invested  for  the 
UM*  and  benefit  of  appellant  in  the  same 
manner  as  the  $3,000  trust,  to  be  held  un- 
til appellant  should  attain  the  age  of  forty 
years,  at  which  time  said  remainder  was 
to  be  paid  to  him. 


Complainant  filed  his  amended  bill,  set- 
ting up  the  foregoing  facts,  and  the  further 
fact  that  the  sum  of  $3,000  had  been  sepa- 
rated from  the  rest  of  the  estate  of  Charles 
D.  Bennett,  deceased,  and  since  February  29, 
1892,  has  been  in  the  hands  of  Mary  A.  Ben- 
nett as  such  executrix;  that  she  has  in- 
vested said  sum  on  May  16,  1892,  in  a  loan 
to  one  Samuel  Whitney  on  his  note,  secured 
by  unencumbered  real  estate  in  said  county, 
said  note  being  payable  in  five  years  after 
date,  with  interest  at  6  per  cent,  payable 
semiannually;  also  that  said  Mary  A.  Ben- 
nett has  paid  and  accounted  to  complain- 
ant for  interest  on  said  sum  of  $3,000  at 
the  rate  of  6  per  cent  per  annum,  semian- 
nually, since  the  29th  day  of  February,  1892, 
up  to  and  including  November  16,  1894. 
The  bill  herein,  was  filed  October  8,  1894, 
Complainant  alleges  in  his  amended  bill  that 
he  is  thirty- four  years  of  age,  in  poor  health, 
and  unable  to  perform  manual  labor;  that 
he  has  no  trade  or  profession  by  which  he 
can  earn  a  living;  that  his  only  source  of 
income   is   the   interest  on   this   $3,000,  or 


pro\nson  is  a  strong  indication  of  testator's 
mtention  to  give  the  first  taker  only  an 
estate  for  life,  and  so  the  courts  have 
genentUv  held. 

Thus,' in  Siceloff  v.  Redman,  26  Ind.  261, 
it  is  held  that  where  there  is  an  executory 
trust,  with  a  discretionary  power  vested  in 
the  trustee,  for  the  use  and  benefit  of  the 
first  taker  during  her  lifetime,  then  to  her 
heirs  and  assigns,  the  rule  in  Shelley's  Case 
does  not  apply. 

And  where  a  sum  of  money  is  given  to 
the  executor,  "to  be  by  him  held  in  trust 
and  invested,  and  the  mterest  thereof  paid 
to"  a  certain  person  "and  his  heirs,"  the 
appointment  of  the  trustee,  with  directions 
to  pay  interest  and  keep  the  principal  in- 
vestedy  is  regarded  as  evidence  that  an  ab- 
solute legacy  to  the  first  taker  was  not 
intended.    Burtis  v.  Doughty,  3  Bradf.  287. 

Where  an  active  trust  is  created  by  a  be- 
quest to  a  legatee  of  a  sum  of  money  to  be 
placed  on  interest  by  the  executors,  the 
interest  thereof  to  be  paid  annually  to  the 
legatee  during  his  natural  life,  and  with 
a  limitation  over  in  case  of  his  death  with- 
out legitimate  heirs  of  his  own  body,  there 
is  a  clearly  expressed  intention  to  give  the 
first  taker  only  the  income  for  life.  Eichel- 
berger's  Estate,  135  Pa.  160,  19  Atl.  1006, 
1014. 

And-  where  a  testator  directs  that  a 
share  of  the  residuary  estate  be  reserved, 
kept,  and  invested  by  the  executor,  the  pro- 
ceeds and  so  much  of  the  principal  as  may 
be  necessary  to  be  applied  to  the  proper 
maintenance  of  testator's  son  during  his 
life  and  at  his  death  to  go  to  his  heirs; 
but  provides  that  such  son  shall  have  no 
control  of  the  property,  and  that  it  shall 
not  be  liable  for  his  debts. — the  son  has 
no  heritable  estate.  DulFs  Estate,  137  Pa. 
112,  20  Atl.  418. 
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A  bequest  of  personalty  to  a  trustee,  to 
receive  and  pay  over  the  income  during  the 
natural  life  of  testator's  daughter,  with  a 
bequest  of  the  principal  at  her  decease, 
"equally  to  and  amongst  all  the  heirs  of 
her  body  if  she  should  have  any,"  with 
limitation  over  in  default  of  such  heirs, 
gives  such  daughter  only  a  life  estate. 
Clemens  v.  Heckscher,  185  Pa.  476,  40  Atl. 
80. 

A  bequest  of  property  in  trust  to  pay 
the  net  income  to  the  nephew  of  testatrix 
during  his  life,  with  powers  of  manage- 
ment and  authority  to  use  the  principal  for 
his  support  if  necessary;  and  providing 
that,  "upon  the  decease  of  my  said  nephew, 
all  the  property  and  estate  then  holden 
in  trust  for  his  use  shall  be  conveyed  to 
his  heirs  at  law,  their  heirs  and  assigns, 
for  their  own  use," — suflSciently  indicates  aa 
intention  on  the  part  of  the  testatrix  to 
give  a  life  interest  only  to  the  nephew,, 
so  as  to  prevent  the  application  of  the 
rule  in  Shelley's  Case.  Bucklin  v.  Oreigh- 
ton,  18  R.  I.  325,  27  Atl.  221. 

But  where  the  trust,  instead  of  being 
executory,  is  executed,  the  words  "lawfully 
begotten  heirs"  are  not  words  of  purchase, 
but  of  limitation.  Worrell  v,  Vinson,  50 
X.  C.   (5  Jones,  L.)   91. 

The  other  reason  why  the  rule  in  Shel- 
ley's Case  does  not  apply  where  there  is 
an  executory  trust  is  also  suggested  in  the 
Bennett  Case,  which  is  that  the  two  es- 
tates must  be  of  the  same  quality.  Where 
the  first  taker  has  an  equitable  estate,  the 
remainder  being  given  in  fee  to  the  heirs, 
the  two  estates  cannot  coalesce.  Hemp- 
hill's Estate,  18  Pa.  Co.  Ct.  627;  Ciaige  v. 
Craige,  9  Phila.  545;  Mercer  v.  Hopkins, 
88  Md.  292,  41  Atl.  150;  2  Jarman.  Wills, 
0th  ed.  •I  180;  Underbill,  Wills,  S  663. 
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$180  per  year,  which  he  avers  is  insufficient 
to  support  him;  that  he  is  now  in  debt 
about  $800,  and  has  no  means  of  paying  it ; 
that  a  trustee  should  be  appointed,  and  that 
there  should  be  decreed  to  be  paid  to  him 
out  of  said  sum  of  $3,000  a  sufficient  amount 
to  pay  all  his  outstanding  obligations,  and 
a  further  sum  sufficient  to  enable  him  to 
enter  into  some  trade  or  business  out  of 
which  he  could  earn  money  enough  to  sup- 
port him;  that  by  the  terms  of  the  third 
clause  of  the  will  said  sum  of  $3,000  vested 
in  him  is  subject  to  levy  and  sale  upon  exe- 
cution, and  he  fears  that  the  indebtedness 
against  him  may  be  put  into  judgment  and 
his  interest  in  the  $3,000  sold  to  satisfy 
the  same,  and  that  he  will  be  put  to  great 
cost  and  expense,  unless  the  said  sum  of 
$3,000  is  paid  to  him, — ^and  prays  for  the 
appointment  of  a  trustee,  and  that  said 
Mary  A.  Bennett  be  decreed  to  pay  over  to 
such  trustee  said  sum  of  $3,000,  and  that 
the  trustee  so  appointed  oe  ordered  by  the 
court  to  pay  over  to  complainant  the  said 
sum  of  $3,000  and  take  his  receipt  there- 
for, and  that  thereupon  said  trustee  be 
discharged,  or  that  the  court  may  order  the 
trustee  to  pay  complainant  a  sum  sufficient 
to  enter  into  some  business  sufficient  for 
his  support. 

The  defendant  Mary  A.  Bennett  filed  a 
demurrer  to  the  amended  bill,  coupled  with 
an  answer.  The  answer  admits  most  of  the 
material  allegations  of  the  bill,  except  as 
to  the  health  of  the  complainant  and  his 
inability  to  perform  manual  labor,  and  as 
to  such  portions  of  the  bill  it  denies  the 
same,  and  avers  complainant  is  in  good 
health  and  able  to  earn  a  support,  if  he 
would,  but  that  he  is  of  idle  and  spendthrift 
habits,  and  that  it  was  because  of  the  knowl- 
edge the  testator  had  of  the  idle  and  spend- 
thrift habits  and  disposition  of  the  com- 
plainant to  indulge  in  imprudent  specula- 
tions and  investments,  and  his  prior  losses 
by  such  conduct  and  mismanagement  of  busi- 
ness, that  he,  the  said  testator,  prudently 
provided  by  the  will  that  the  said  com- 
plainant should  not  receive  the  said  $3,000, 
except  under  the  circumstances  set  forth  in 
the  third  clause  of  the  will;  that  testator 
did  not  intend  that  complainant  should  re- 
ceive the  $3,000  at  all,  unless  the  contin- 
gencies mentioned  in  said  third  clause  should 
occur  that  would  entitle  him  thereto;  that 
the  present  heir  presumptive  of  said  com- 
plainant is  the  defendant  Ernest  A.  Blake; 
that  what  complainant  is  able  to  earn,  add- 
ed to  his  income  from  said  $3,000,  will  be 
quite  sufficient  to  furnish  him  a  comfortable 
support  and  maintenance;  that  it  would  not 
be  to  his  advantage  or  benefit  at  the  pres- 
ent time  to  engage  in  any  business  as  the 
owner  and  manager  thereof;  admits  that 
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a  trustee  should  be  appointed,  but  denies 
that  otherwise  the  complainant  is  entitled 
to  any  of  the  relief  prayed.  To  so  much  of 
the  bill  as  claims  that  said  sum  of  $3,000 
is  vested  in  the  complainant,  and  is  sub- 
ject to  levy  and  sale  imder  executions 
against  him,  and  that  he  is  entitled  to  have 
the  same  paid  to  him  now,  the  defendant 
Mary  A.  Bennett  demurs. 

On  the  hearing  the  complainant  in  open 
court  withdrew  his  application  for  the  ap- 
pointment of  a  trustee  in  place  of  David  A. 
Syme,  who  declined  to  act  as  such,  and 
thereupon  the  court  sustained  the  demurrer 
to  the  amended  bill,  and  dismissed  the  same 
so  far  as  demurred  to;  and,  the  complain- 
ant having  waived  a  hearing  on  the  other 
matters  in  said  amended  bill  and  filed  no 
replication  to  the  answer  thereto,  the  court 
dismissed  the  amended  bill  at  the  cost  of 
the  complainant,  from  which  action  of  the 
court  the  complainant  prosecutes  this  ap- 
peal. 

The  court  below  found  by  its  decree  that 
the  principal  sum  of  the  $3,000  legacy  to 
be  put  into  the  hands  of  David  A.  Syme, 
as  trustee,  and  to  be  loaned  by  him,  as  pro- 
vided in  the  third  clause  of  the  win  of 
Charles  D.  Bennett,  deceased,  the  interest 
to  be  paid  to  said  complainant  semiannu- 
ally, is  not  vested  in  said  complainant  nor 
liable  for  the  payment  of  his  debts;  but 
his  right  thereto  is  dependent  on  the  con- 
tingencies of  his  living  to  be  forty  years  of 
age  and  said  Mary  A.  Bennett  living,  or, 
in  case  she  is  then  deceased,  on  his  living 
to  be  fifty  years  of  age ;  and,  in  case  of  his 
being  deceased  before  he  becomes  entitled 
thereto,  the  said  $3,000  is  to  go  to  wnomso- 
ever  may  be  his  heirs,  as  substituted  lega- 
tees under  said  will.  The  appellate  court 
for  the  second  district  affirmed  the  judg- 
ment of  the  court  below.  Pending  this  pra- 
ceeding,  and  since  the  decree  below,  and 
since  the  judgment  of  the  appellate  court 
affirming  the  same,  it  is  made  to  appear  tnat 
one  Clarence  D.  Rogers  has  bten  duly  ap- 
pointed trustee  of  the  estate  of  Charles  D. 
Bennett  under  the  provisions  of  the  will  here 
under  consideration ;  and  it  also  is  made  to 
appear  to  the  court  that  the  appellee  Mary 
A.  Bennett  has,  since  the  submission  of  the 
cause,  departed  this  life,  and  Clarence  D. 
Rogers,  the  trustee  above  named,  ha?  been 
substituted  as  appellee  herein. 

Mr.  W.  C.  Eellum  for  appellant. 

Messrs.  Games  &  Dunton  and  H.  T. 
Smith,  for  appellees: 

The  trust  created  by  this  will  is  an  ac- 
tive trust  as  distinguished  from  a  simple, 
dry,  or  passive  trust, 

kirkland  v.  Cox,  94  111.  412;  Kellogg  v. 
Hale,  108  111.  168 ;    Green  v.  Grant,  143  111. 
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72.  18  L.R.A.  381,  32  N.  E.  369;  Hart  v. 
Seymour,  147  111.  611,  35  N.  E.  246;  Cooper 
V.  Cooper,  36  N.  J.  Eq.  121 ;  Force  v.  Brown, 
32  N.  J.  Eq.  118. 

The  trust  is  a  spendthrift  trust. 

23  Am.  &  Eng.  Enc.  Law,  p.  6;  Steib  ▼. 
Whitehead,  111  lU.  247;  Stambaugh's  Es- 
tate, 135  Pa.  585,  19  Atl.  1058;  Kaufman 
V.  Breckinridge,  117  lU,  305,  7  N.  E.  666; 
Baker  v.  Brown,  146  Mass.  369,  15  N.  E. 
783;  Slattery  v.  Waaon,  151  Mass.  266,  7 
LJI.A.  393,  21  Am.  St.  Rep.  448,  23  N.  E. 
S43;  Patten  v.  Herring,  9  Tex.  Civ.  App. 
040,  29  S.  W.  388. 

The  legacy-  did  not  vest  in  appellant,  even 
if  held  not  to  be  a  spendthrift  trust. 

Blanchard  v.  Maynard,  103  111.  60;  Cas- 
sem  V.  Kennedy,  147  111.  660,  35  N.  E.  738; 
Spear  v.  Fogg,  87  Me.  132,  32  Atl.  791; 
Hunt  V.  Hall,  37  Me.  363;  Richardson  v. 
Wheatland,  7  Met.  171;  Putnam  v.  Gleason, 
99  Mass.  454;  Smith  v.  Rice,  130  Mass. 
441;  Denny  v,  Kettell  135  Mass.  138; 
Bates  ▼.  Gillett,  132  lU.  287,  24  N.  E.  611; 
Butler  v.  Huestis,  68  111.  594,  18  Am.  Rep. 
689;  Belslay  v.  Engel,  107  111.  186;  Beach, 
Wills,  §  287;  Wms.  Exrs.  7th  Eng.  6th  Am. 
ed.  1304;  Scofield  v.  Olcott,  120  111.  362, 
11  N.  E.  351;  Jarboe  v.  Hey,  122  Mo.  341, 
26  S.  W.  968;  McCartney  v.  Osbum,  118 
UL  403,  9  N.  E.  210;  Banta  v.  Boyd,  118 
111.  186,  8  N.  E.  671;  Powers  v.  Egelhoff, 
56  ni.  App.  606;  Carper  v.  Crowl,  149  111. 
465.  36  N.   E.   1040. 

The  rule  in  Shelley's  Case  does  not  apply. 

Gross  V.  Sheeler,  7  Houst.  (Del.)  280,  31 
Atl.  812;  2  Redf.  Wills,  p.  66;  Herrick  v. 
Franklin,  L.  R.  6  Eq.  593;  Baker  v.  Scott, 
62  111.  102;  Ware  v.  Richardson,  3  Md. 
505,  56  Am.  Dec.  767;  Green  v.  Green,  23 
Wall.  491,  23  L.  ed.  77. 

Ricks,  J.,  delivered  the  opinion  of  the 
court: 

Many  questions  are  raised  and  urged  by 
appellant  which,  under  the  views  we  enter- 
tain of  the  will  in  question,  seem  to  be  un- 
important and  not  applicable.  We  regard 
the  trust  here  created  and  under  considera- 
tion as  what  is  known  as  a  "spendthrift 
trust,"  created  for  the  purpose  of  providing 
for  the  maintenance  of  appellant,  and  at 
the  same  time  securing  it  against  his  im- 
providence and  incapacity  for  self-protec- 
tion. Such  estates  have  become  recognized, 
generally,  by  most  of  the  courts  of  the 
United  States,  and  their  treatment  of  tlie 
question  has  gone  into  the  books  as  the 
American  doctrine  upon  the  subject  of  and 
applicable  to  such  trusts.  26  Am.  &  Eng. 
Enc.  Law,  2d  ed.  pp.  137  et  seq.,  and  au- 
thorities there  cited;  Steib  v.  Whitehead, 
111  111.  247.  Most  of  the  controversy  aris- 
ing in  relation  to  such  trusts  has  involved 
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questions  affecting  the  rights  of  creditors 
to  the  trust  fund  or  property.  No  such 
question  is  here  involved.  The  sole  conten- 
tion is  by  the  appellant,  who  is  the  cestui 
que  trust,  and  who  claims  that  the  trust 
is  executed,  and,  if  not,  that  payment  in 
whole  or  pro  tanto  should  be  accelerated, 
that  he  might  so  apply  it  as  to  relieve  his 
creditors. 

Appellant's  first  and  main  contention  is 
that  the  trust  is  a  dry  or  passive  trust,  so 
far  as  the  provisions  of  the  will  are  con- 
cerned, and  that  it  is  executed  by  the  stat- 
ute of  uses,  and  that  the  title  to  the  trust 
property  vested  in  appellant  at  the  death 
of  the  testator.  It  is  a  cardinal  rule  of  con- 
struction of  wills  that  the  intention  of  the 
testator  shall  be  ascertained  from  all  that 
is  contained  within  the  four  corners  of  the 
will,  and,  when  ascertained,  shall  be  given 
effect,  unless  it  contravenes  some  well-estab- 
lished principle  of  law.  Whether  the  trust 
is  executed  or  executory,  and  whether  the 
estate  is  vested  or  contingent,  are  matters 
of  sound  construction,  following  the  correct 
interpretation  of  the  provisions  of  the  in- 
strument creating  the  trust.  The  testator 
was,  at  the  time  of  making  his  will  and  at 
the  time  of  his  death,  seised  of  a  consider- 
able estate.  Appellant  was  his  only  living 
child,  and  was  tihirty-one  years  of  age.  Be- 
sides appellant  the  testator  left  a  grandson, 
Ernest  A.  Blake,  who  was  a  minor,  and  also 
left  Mary  A.  Bennett,  the  widow  of  the 
testator.  By  clause  3  of  the  will  $3,000  was 
set  apart  and  placed  in  trust,  and  the  in- 
come was  to  be  paid  to  appellant  until  he 
attained  the  age  of  forty  years, .at  which 
time,  by  the  provisions  of  the  will,  the  cor- 
pus or  principal  fund  should  become  the  ^.b- 
solute  property  of  appellant,  provided  the 
wife  of  the  testator  was  then  living;  but, 
if  the  wife  or  widow  should  be  dead  at  the 
time  appellant  attained  the  age  of  forty 
years,  the  trust  fund  here  in  controversy 
should  be  held  by  the  trustee  ten  years 
longer,  and  at  the  expiration  of  the  said 
ten  years  should  become  the  absolute  prop- 
erty of  appellant.  The  reason  for  the  ex- 
tension of  the  time  at  which  appellant  might 
become  vested  with  the  property  is  readily 
comprehended  when  the  other  provisions  of 
the  will  are  looked  into.  The  testator  by 
his  will  directed  that  $500  should  go  to  his 
grandson,  Ernest  A  Blake,  upon  the  death  of 
the  testator,  and  $500  and  one  third  of  the 
remainder  of  his  estate  upon  the  death  of 
the  wife  of  the  testator,  and  that  appellant, 
after  the  payment  of  these  sums,  should 
have  two  thirds  of  the  remainder  of  the 
testators  estate,  but  that  it  should  be  held 
by  the  trustee  until  he  should  attain  tlu' 
age  of  forty  years,  when  it  should  be  paid 
to  him.     It  will  thus  be  seen  that,  if  the 
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wife  of  the  testator  was  dead  when  appel- 
lant attained  the  age  of  forty  years,  appel- 
lant would  come  into  two  thirds  of  the  re- 
mainder of  the  estate  of  the  testator  abso- 
lutely; and  it  was  the  clear  purpose  of  the 
testator  to  guard  against  want  or  improvi- 
dence on  the  part  of  appellant  by  providing 
that,  if  the  contingency  should  happen  upon 
which  he  might,  at  the  age  of  forty  years, 
receive  two  thirds  of  the  residuum,  there 
would  still  be  held  for  him,  or  for  his  bene- 
fit, the  original  $3,000,  the  income  of  which 
would  be  secured  to  him  until  he  should  at- 
tain the  age  of  fifty,  when  the  corpus  should 
vest  in  him. 

In  the  case  at  bar,  owing  to  the  peculiar 
state  of  the  pleadings,  we  are  not  aided  by 
the  averments  of  the  answer,  but  must  place 
our  construction  of  the  will  solely  upon  the 
matters  appearing  in  it  and  the  bill ;  but  we 
think,  from  the  provisions  to  which  we  have 
adverted,  the  intention  of  the  testator  was 
clear  and  manifest  that  appellant  should 
never  be  vested  with  the  title  to  the  fund 
here  in  question  until  he  should  attain  the 
age  of  forty  years,  and  not  then  if  his  mother 
should  be  then  dead;  but  that  the  same,  in 
that  cape,  should  be  postponed  until  he 
should  attain  the  age  of  fifty  years.  His 
grandson,  who  was  a  minor,  was  to  have  the 
full  benefit  of  the  estate  when  he  attained 
the  age  of  twenty -two  years.  Taking  these 
provisions,  theu,  together,  it  would  seem  un- 
necessary to  go  beyond  the  will  itself  to  de- 
termine the  intention  of  the  testator.  In 
determining  the  character  of  the  trust  here 
created,  whether  a  spendthrift  trust  or  not, 
we  may  look  to  the  provisions  of  the  will 
and  the  conditions  of  the  parties  as  dis- 
clcTsed  by  the  bill.  Kaufman  v.  Breckinridge, 
117  111.  305,  7  N.  E.  666.  It  is  usual  in 
such  trusts  to  find  a  provision  against  alien- 
ation of  the  trust  fund  by  the  voluntary 
act  of  the  beneficiary,  or  in  invitum  by  his 
creditors.  ^'It  is  not  necessary  that  an  in- 
strument creating  a  spendthrift  trust  should 
contain  an  expressed  declaration  that  the 
interest  of  the  cestui  que  trust  in  the  trust 
estate  shall  be  beyond  the  reach  of  his  credi- 
tors, provided  such  appears  to  be  the  clear 
intention  of  the  testator  or  donor  as  gath- 
ered from  all  parts  of  the  instrument  con- 
strued together  in  the  light  of  the  circum- 
stances." 26  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  141;  Stambaugh's  Estate,  135  Pa.  585, 
19  Atl.  1058;  Baker  v.  Brown,  146  Mass. 
369,  15  N.  E.  783;  Patten  v.  Herring,  9 
Tex.  Civ.  App.  040,  29  S.  W.  388.  The  fact 
that  a  trustee  was  appointed  and  vested  with 
the  estate,  and  the  beneficiary  was  given  the 
income  only,  is  a  circumstance  from  which 
the  intention  of  the  testator  to  create  a 
spendthrift  trust  may  be  inferred.  Stam- 
baugh's  Estate,  supra, 
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Appellant  contends  that  there  ia  a  present 
gift  to  him  of  the  $3,000  legacy,  with  the 
payment  merely  deferred  to  one  of  the  fnture 
periods  mentioned  in  the  will,  and  that 
where  such  is  the  case,  and  the  subjectrmat- 
ter  of  the  bequest  is  to  be  at  once  sepa- 
rated from  the  estate  and  vested  in  the  trus- 
tee  for  the  benefit  of  the  legatee,  the  gift 
vests  at  once ;  and  this,  whether  the  fund  ia 
to  be  held  for  accumulation  and  final  pay- 
ment, or  whether  the  interest  is  paid  to  the 
legatee  as  it  accrues.  In  support  of  this 
contention,  appellant  cites  29  Am.  &  Eng. 
Enc.  Law,  p.  454.  The  language  there  used,, 
and  upon  which  the  rule  announced  is  pred- 
icated, is:  "Where  there  is  a  clear  gift, 
distinct  from  a  direction  to  pay  when  the 
legatee  attains  a  certain  age,  the  direction 
to  pay  will  not  postpone  the  vesting."  If 
there  was  a  clear  gift  in  prcesenti,  the  po- 
sition of  appellant  would  be  unassailable. 
But,  as  we  read  this  will,  there  is  no  present 
gift  to  him  of  the  legacy,  but  the  gift  is  to 
the  trustee,  who,  as  we  think,  takes  the  fee, 
charged  with  the  exercise  of  a  discretion  as 
to  its  investment,  and  is  directed  to  pay  the 
income  to  appellant  until  the  times  desig- 
nated to  pay  the  corpus.  The  language  used 
by  the  testator  with  reference  to  the  two 
designated  times  of  payment  is  as  to  the 
period  of  forty  years,  at  which  time  the  said 
sum  of  $3,000  "shall  then  become  his  abso- 
lutely," and,  as  to  the  second  period  of  pay- 
ment, is,  "at  which  time  the  said  $3,000 
shall  be  paid  to  my  son  and  become  his  abso- 
lutely." So  that,  if  the  ordinary  and  usual 
meaning  be  given  to  the  language  of  the  will, 
it  would  seem  entirely  clear  that  it  was  the 
intention  of  the  testator  that  appellant's 
right  to  the  corpua  should  not  vest  until 
the  period  of  distribution;  and  the  fact  that 
the  fund  is  segregated  at  once  from  the  es- 
tate and  devoted  to  the  particular  trust 
should  not,  we  think,  defeat  the  clearly  ex- 
pressed purpose  of  the  testator.  Such  fact 
is  one  of  the  tests  to  be  used  in  doubtful 
cases  in  determining  whether  the  legacy  is 
vested  or  not,  and  most  commonly  arises  in 
cases  where  there  is  an  absence  of  language? 
that  can  be  construed  into  a  gift,  as  distin- 
guished from  a  mere  direction  to  pay;  but, 
when  the  language  is  not  doubtful,  and  the 
intention  of  the  testator,  as  shown  by  the 
language  in  the  will,  is  clear  that  the  leg- 
acy should  not  vest  at  the  death  of  the  testa- 
tor, rules  of  construction  used  in  doubtiul 
cases  have  no  application. 

The  last  expression  of  the  third  clause 
is,  "In  case  of  his  death  before  the  time  or 
times  herein  fixed  for  the  payment  of  the 
$3,000  to  him,  it  shall  go  to  his  heirs."  The 
appellant  urges  that  this  provision,  that  "it 
shall  go  to  his  heirs,"  brings  the  bequest 
within  the  rule  of  Shelley's  Case,  and  that 
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Um  legacy  is  vested  by  operaiioii  of  law; 
.that,  1^  analogy  to  said  rule,  the  Testing  of 
the  legacy  cannot  be  prevented  by  the  clear- 
ly expressed  intention  of  the  testator  that 
it  shall  not  be,  because,  having  used  the  word 
''heirs"  in  this  manner,  the  law  gives  that 
word  controlling  eifect,  and  denies  to  the 
testator  the  power  to  direct  his  estate  in  a 
channel  contrary  to  the  course  fixed  by  the 
law.  As  applied  to  a  devise  of  real  estate, 
the  posHion  of  appellant  is  sound,  for  the 
reason  that  the  policy  of  the  law  has  been 
to  give  stability  to  titles  to  such  property 
and  hold  them  vested  when  it  can.  As  ap- 
plied to  gifts  or  conveyances  of  personalty, 
the  word  "heirs,"  strictly  speaking,  has  no 
application.  If,  in  a  devise  of  the  latter 
class  of  property,  additional  words  were  nec- 
essary, the  words  "executor,  administrator, 
and  assigns"  would  be  the  proper  words  to 
show  the  extent  of  the  estiEite  to  the  first 
taker  and  indicate  absolute  property.  By 
analogy,  however,  the  rule  in  Shelley's  Case 
is  applied  in  gifts  of  personalty;  but  in  all 
cases  where  the  word  is  used  in  the  devise 
of  personalty  it  is  held  to  yield  to  the  ex- 
pressed intention  of  the  testator.  Taylor  v. 
Lindsay,  14  R.I.  518;  Home  v.  Lyeth,  4 
Ilarr.  '&  J.  431;  Wms.  Pers.  Prop.  244; 
Glover  v.  Condell,  163  111.  566,  35  L.R.A.  360, 
45  N.  E.  173;  22  Am.  &  Eng.  Enc.  I^w,  p. 
512;  Gross  v.  Sheeler,  7  Houst.  (Del.)  280, 
31  Atl.  812;  4  Kent,  Com.  218.  Tliere  being 
no  present  grant  to  the  appellant  by  the 
will  in  question,  we  are  disposed  to  regard 
the  provision  as  to  the  heirs  taking  the 
property,  in  the  event  that  the  appellant 
should  die  before  the  time  fixed  for  him  to 
take  it,  as  being  words  of  purchase  or  sub- 
stitution. Beach,  Wills,  $  287;  Wms.  Exrs. 
6th  Am.  ed.  1034.  Mr.  Freeman,  in  his  note 
to  Carpenter  v.  Van  Olinder,  as  reported  in 
11  Am.  St.  Rep.  106,  says:  "Hence  a  devise 
to  A  in  trust  for  his  heirs  as  long  as  he 
shall  live,  and  after  his  death  to  his  heirs, 
their  heirs  and  assigns,  vests  in  A  a  life 
estate  only,  and  the  fee  in  his  heirs;  .  .  . 
and,  generally,  where  the  use  only  is  given 
to  the  first  taker,  and  his  heirs,  designated 
as  remainder-men,  take  both  the  legal  and 
the  beneficial  estate,  the  rule  in  Shelley's 
Case  is  inapplicable."  The  rule  also  seems 
to  be  well  established  and  recognized  by  this 
court  in  Baker  v.  Scott,  62  111.  86,  that, 
where  there  is  an  executory  trust  created, 
the  rule  in  Shelley's  Case  has  no  applica- 
tion. The  same  rule  is  also  laid  down  in 
27  Am.  &  Eng.  Enc.  Law,  p.  68. 

It  is  also  contended  by  appellant  that  the 
legacy  vested  by  the  refusal  of  the  trustee 
to  accept  the  trust.  This  result  can  only 
follow  in  cases  where  the  entire  beneficial 
interest  is  in  the  cestui  que  trust  and  the 
trustee  is  a  mere  repository  of  the  title. 
4L.R.A.(N.S.) 


27  Am.  &  Eng.  Enc.  Law,  p.  127.  Such  is 
not  the  case  here.  In  Glover  v.  Condell. 
supra,  a  trust  very  similar  to  this  was  held 
an  active,  and  not  a  passive,  one.  It  was 
there  said  (page  688  of  163  111.,  page  369, 
35  L.R.A.,  and  page  180  of  45  N.  E.) :  "But 
personal  property  is  not  within  the  statute 
of  uses.  In  the  case  at  bar  the  trustees 
were  to  hold  the  proceeds  of  sale — ^the  money 
or  securities  representing  two  thirds  of  Al- 
bert's share— during  his  life,  and  invest  the 
same  and  pay  him  the  interest  during  Ms 
life,  so  that  the  trust  was  an  active  one, 
and  his  estate  was  equitable."  It  is  quite 
apparent  that  the  postponement  of  the  time 
of  the  payment  of  this  legacy  was  not  on  ac- 
count of,  or  for  the  benefit  of,  the  fund  or 
estate  of  the  testator,  as  there  was  no  charge 
of  any  kind  against  it.  It  was  separated 
from  the  other  funds  or  portions  of  the  tes- 
tator's estate  by  his  direction.  The  post- 
ponement of  the  time  of  payment  was  for 
reasons  personal  to  the  legatee,  and,  if  the 
intention  of  the  testator  that  the  legacy 
should  not  vest  in  appellant  until  the  pe- 
riod of  payment  was  not  clear  and  certain 
from  the  language  used,  in  the  absence  of  a 
present  gift  to  him,  we  would  hold  that  the 
legacy  did  not  vest  until  the  period  of  dis- 
tribution or  payment.  Sccfield  v.  Olcott,  120 
111.  362,  11  N.  E.  351. 

We  are  of  the  opinion  that  the  chancellor 
and  the  Appellate  Court  placed  the  proper 
construction  upon  the  will  before  us,  and 
the  judgment  of  the  Appellate  Court  is  af- 
firmed. 


KANSAS  SUPREME  COURT. 
M.  A.  MOORE,  Plflf.  in  Err., 

V. 

JOEL  GRIFFIN  et  al. 
(—  Kan.  — ,   88  Pac  395.) 

Deed — ^reservation— oil  and  gat. 

1.  A  deed  to  real  estate  contained  the 
following  provision:  '^Reserving  to  said 
parties  of  the  first  part  all  the  rights,  privi- 
leges, and  benefits  secured  .  .  .  under 
an  oil  and  gas  lease  executed  by  said  parties 
of  the  first  part,  .  .  .  with  full  power 
and  right  to  renew  or  extend,  change  or 

Headnotes  by  Pobteb,  J. 


Case  Note. — Effect  upon  remote  grantee 
of  reservation  or  exception  of  mineral  rights. 
— The  question  above  stated  was  also  a  sub- 
ject of  consideration  in  Marvin  v.  Brewster 
Iron  Min.  Co.  55  N.  Y.  538,  14  Am.  Rep. 
322,  in  which  it  was  held  that  where  all 
mineral  ores,  with  right  to  mine  the  same, 
were  excepted  from  the  operation  of  a  deed, 
the  fact  that  the  deeds  to  remote  grantees 
of  the  same  property  contained  no  reser* 
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modify,  said  lease  •  •  •  as  fully  and  to 
the  same  extent  as  though  this  conveyance 
had  not  been  executed.  It  is  intended  here- 
by to  reserve  all  oil  and  gas  privileges  in 
and  to  said  premises."  This  constitutes  an 
exception,  and  not  a  reservation.  The  title 
to  the  oil  and  gas  in  said  lands  remained  in 
the  grantors. 

Same — ^remote  grantee — cancelation  of 
lease. 
2.  The  owners  of  lands  make  a  lease 
of  the  oil  and  gas  privileges  in  the  lands. 
Thereafter  they  convey  the  lands  by  war- 
ranty deed,  excepting  and  reserving  all 
rights  and  privileges  secured  to  them  by  the 
lease  and  "all  oil  and  gas  privileges  in  and 
to  said  premises."  Their  grantee  conveys 
by  general  warranty  to  another  without 
any  reservation  or  exception.  Thereafter 
the  oil  and  gas  lease  is  canceled  by  consent 
of  the  parties  to  the  lease.  All  of  the 
conveyances  being  of  record,  a  subsequent 
purchaser  of  the  lands  purchases  with  con- 
structive notice,  and  takes  no  interest  in 
the  oil  and  gas;  and  the  cancelation  of 
the  lease  does  not  extinguish  the  riffhts 
of  the  original  owners,  nor  vest  the  right 
to  the  oil  and  gas  in  the  owner  of  the 
lands  at  the  time  of  such  cancelation. 

(November  11,  1905.) 

ERROR  to  the  District  Court  for  Wilson 
County  to  review  a  judgment  in  favor 
of  defendants  in  an  action  brought  to  quiet 
title  to  certain  real  estate.    Affirmed. 

Statement  by  Porter,  J.: 

Plaintiff  brought  this  action  to  quiet  the 
title  to  160  acres  of  land  in  Wilson  county 
against  Joel  Griffin  and  wife.  The  case  was 
tried  by  the  court,  and  defendants  had  judg- 
ment, from  which  plaintiff  appeals.  On  Sep- 
tember 24,  1894,  defendants  owned  the  land 
in  fee.  On  that  date  they  conveyed  by  gen- 
eral warranty  deed  to  Susan  J.  Gore,  who 
afterward  conveyed  to  another,  and  by  reg- 
ular conveyances  the  title  passed  to  plaintiff, 
March  6,  1901.  The  deed  made  by  defend- 
ants to  Susan  J.  Gore  contained  an  excep- 
tion or  reservation  out  of  which  arises  the 


sole  contention  in  this  case.  The  deed  recites 
a  consideration  of  $6,000  and  in  the  grant-, 
ing  clause,  following  the  description  of  the 
land,  is  this  provision:  ''Reserving  to  said 
parties  of  the  first  part^  their  heirs  and 
assigns,  all  the  rights,  privileges,  and  bene- 
fits secured  to  the  party  of  the  first  part 
under  an  oil  and  gas  lease  executed  by  said 
parties  of  the  first  part  to  Guffey  and  Galey, 
dated  April  9,  1894,  with  full  power  and 
right  to  renew  or  extend,  change  or  modify, 
said  lease  with  the  said  Guffey  and  Galey, 
or  their  heirs  and  assigns  as  fully,  and  to 
the  same  extent,  as  though  this  conveyance 
had  not  been  executed.  It  is  intended  here- 
by to  reserve  all  oil  and  gas  privileges  in 
and  to  said  premises,  and  to  lease  and  trans- 
fer the  same."  The  warranty  clause  of  the 
deed  doses  as  follows:  ''Except  as  above 
set  forth,  and  the  right  at  all  times  to  enter 
upon  said  premises  to  operate  for  oil  and 
gas."  The  oil  and  gas  lease  referred  to  in 
the  deed  had  been  executed  to  Guffey  and 
Galey  by  defendants  several  months  prior 
to  their  conveyance  to  Susan  Gore,  and  con- 
tained the  usual  provisions.  It  was  duly 
recorded  in  April,  1896,  but  prior  to  the  pur- 
chase of  the  lands  l^  plaintiff.  In  March, 
1896,  defendant  Joel  Griffin  made  an  exten- 
sion and  what  purports  to  be  an  assignment 
of  his  lease  to  the  Forest  Oil  Company,  and 
in  August,  1897,  with  the  consent  of  Guffey, 
and  Galey,  and  the  Forest  Oil  Company,  the 
lease  was  canceled.  These  transfers  and  the 
release  were  attached  to  the  original  lease, 
and  duly  recorded.  'In  none  of  the  oonvey- 
anoes  subsequent  to  the  first,  from  the  Grif- 
fins to  Mrs.  Gore,  was  any  reference  made  to 
this  lease  or  to  any  exception  or  reservation 
of  the  oil  and  gas,  and  plaintiff  claims  that 
he  purchased  without  actual  or  constructive 
notice  of  cither. 

Mr.  T.  J.  Hudson,  for  plaintiff  in  error: 
When  the  lease  was  canceled,  the  full  title 
vested  in  plaintiff,  as  the  reservation  or  ex- 
ception, whichever  it  may  be  called,  as  to 
that  lease,  was  not  a  thing  of  life. 


vations  of  mineral  rights  did  not  affect 
such  ri<rlits. 

And  Baker  v.  M'Dowell,  3  Watts  &  S. 
358,  in  holding  that  a  conveyance  of  prop- 
erty, excepting  and  reserving  to  the  grantor, 
his  heirs  and  assigns,  the  one  half  of  all 
iron  ore  found  on  the  premises,  the  grant- 
or's title  thereto  being  subject  to  an  out- 
standing title  to  one  half  of  all  iron  ore 
found  on  the  premises,  reserves  to  the  grant- 
or himself  the  half  of  the  ore  which  is  vested 
in  him,  also  holds  that  a  reservation  of  the 
moiety  to  which  the  title  was  outstanding 
was  unnecessary,  since,  as  it  lay  in  the 
channel  of  the  title  the  grantee  was  pur- 
chasing, he  was  bound  to  take  notice  of  it. 

And  in  Murray  v.  Allred,  100  Tenn.  100, 
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.'}9  L.R.A.  249,  66  Am.  St.  Rep.  740,  43  S. 
W.  355,  it  is  held  that  where  the  grantee 
of  property  under  a  deed  reserving  all  mines, 
metals,  and  minerals,  conveys  by  general 
warranty  deed  without  any  reservation,  the 
possession  of  the  land  by  the  remote  grant- 
ee is  not  adverse  to  the  owner  of  minerals 
therein,  when  the  land  is  used  merely  for 
agricultural  purposes,  without  any  denial 
of  the  right  to  the  minerals,  or  any  as- 
sertion of  claim  inconsistent  therewith. 

That  the  effect  of  the  grant  or  exception 
of  mineral  rights  is  to  create  a  distinct 
estate  is  also  held  in  Stuart  v.  Com.  94 
Ky.  596,  23  S.  W.  367;  Wardell  v.  Watson, 
93  Mo.  107,  5  S.  W.  605;  and  Virginia  Coal 
&  I.  Co.  V.  Kelly,  93  Va.  332,  24  S.  E.  1020. 
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McLaughlin  ▼.  Penney,  65  Kan.  530,  70 
Fac  341. 

Messrs.  Gates  &  Gates  and  B.  F.  Shinn, 
for  defendants   in  error: 

A  purchaser  of  real  estate  must  take  no- 
tice of  the  recitals  contained  in  the  deeds 
which  make  up  his  chain  of  title,  and  is 
bound  thereby. 

Claggett  V.  Crall,  12  Kan.  397;  Taylor  v. 
Mitchell,  58  Kan.  194,  48  Pac  859;  Zear  v. 
Boston  Safe  Deposit  &  T.  Co.  2  Kan.  App. 
505,  43  Pac.  977;  Knowles  v.  Williams,  58 
Kan.  228,  48  Pac.  856. 

Severance  of  the  soil  from  the  strata  and 
mining  rights  beneath  it  may  be  created  by 
reservation,  exception,  or  express  grant. 

Bryan,  Petroleum  &  Natural  Gas,  49,  § 
30;  Donahuft  Petroleum  &  Gas,  220,  f  1, 
pp.  225,  226;  Koen  v.  Bartlett,  41  W.  Va. 
559,  31  L.R.A.  128,  56  Am.  St.  Rep.  884,  23 
S.  E.  664;  Murray  v.  Allred,  100  Tenn.  100, 
39  LJEtJ^.  253,  66  Am.  St.  Rep.  740,  43  S. 
W.  355 ;  Liillibridge  v.  Lackawanna  0:>al  Ck>. 
143  Pa.  293,  13  L.RA.  632,  24  Am.  St.  Rep, 
544,  22  All.  1035. 

Porter  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  in  error  fails  to  specify  in  his 
brief  any  errors  complained  of  as  required  by 
rale  10  of  this  court  (66  Kan.  VL,  79  Pac. 
IX.),  and  the  judgment  might  be  affirmed  for 
this  reason.  It  is  a  case,  however,  in  which 
particular  specifications  are  not  so  material. 
The  main  contention  is  that  the  judgment 
is  not  sustained  oy  sufficient  evidence,  and  is 
contrary  to  law.  Most  of  the  testimony  is 
in  reference  to  the  actual  knowledge  plain- 
tiff had  of  the  lease  and  exception  referred 
to  in  the  first  deed.  The  court  very  properly 
ruled  all  of  it  out  of  the  case.  Whether 
he  had  actual  notice  was  immaterial.  He 
was  bound  by  the  recitals  in  the  former  deed. 
Knowles  v.  Williams,  58  Kan.  221,  228,  48 
Pac  856.  The  case  turns  upon  the  force  and 
effect  of  the  provision  in  the  deed.  Plaintiff 
argues  that  it  is  an  exception  instead  of  a 
reservation.  Considerable  learning  has  been 
expended  in  refining  the  distinctions  between 
an  exception  in  a  deed  and  a  reservation. 
Strictly  speaking,  a  reservation  is  something 
created  or  reserved  out  of  the  thing  granted 
that  was  not  in  existence  before,  while  an 
exception  must  be  a  part  of  the  thing  grant- 
ed. Winston  v.  Johnson,  42  Minn.  398,  45 
N.  W.  958.  A  similar  provision  in  a  deed 
was  held  to  be  an  exception,  and  not  a  reser- 
vation, in  Barrett  v.  Kansas  &  T.  Coal  Co. 
70  Kan.  649,  79  Pac.  150.  There  the  pro- 
vision was  as  follows:  "This  deed  is  made 
subject  to  the  following  exceptions,  reserva- 
tions, and  conditions,  to  wit:  .  .  .  The 
said  party  of  the  first  part  hereby  reserves 
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the  coal  and  other  minerals  underlying  said 
land." 

The  deed  in  that  case  contained  both 
words,  "exceptions"  and  "reservations;"  but 
otherwise  the  provision  is  similar  to  the 
one  here.  The  modern  tendency  of  the  courts 
has  been  to  brush  aside  these  fine  distinc- 
tions, and  look  to  the  character  and  effect 
of  the  provision  itself.  Gould  v.  Howe,  131 
111.  490,  23  N.  E.  602.  •  While  the  distinction 
between  an  exception  and  a  reservation  in  a 
deed  is  well  established,  the  words  are  fre- 
quently used  interchangeably  and  synony- 
mously. 11  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
555.  In  Bainbridge  on  Mines  &  Minerals, 
34,  it  is  said:  "The  severance  of  mines  is 
usually  effected  by  exceptions  in  deeds  of  as- 
surance, which  transfer  the  freehold  in  the 
surface  and  reserve  the  mines.  An  exception 
is  distinguished  from  a  reservation  by  its 
being  part  of  the  thing  granted  and  in  ex- 
istence at  the  time  of  the  grant,  while  the 
latter  is  a  right  of  new  creation  arising  out 
of  the  subject  of  the  grant.  They  are  dif- 
ferent in  legal  effect,  but  in  their  creation 
'there  is  no  magic  in  words,'  and,  if  the 
meaning  is  clear,  either  of  the  above  expres- 
sions will  operate  for  the  purpose  designat- 
ed. Th^  are  also  construed  exactly  in  the 
same  way  as  actual  grants.  In  either  case 
the  law  favors  their  construction  by  giving 
them  all  proper  and  necessary  incidents." 
"The  owner  of  land  may  convey  a  surface 
estate  in  fee  in  i-t^  and  reserve  to  himself 
an  estate  in  fee  in  the  minerals,  or  any  par- 
ticular species  of  them;  in  which  case  the 
vendee  holds  a  distinct  and  separate  estate 
in  the  surface  or  soil,  and  the  vendor  holds 
a  distinct  and  separate  estate  in  the  miner- 
als. By  this  severance  each  estate  is  sub- 
ject to  the  laws  of  descent,  of  devise,  of  con- 
veyance." Kincaid  v.  McGowan,  88  Ky.  91, 
13  L.R.A.  289,  4  S.  W.  802.  Another  case 
very  much  in  point  is  Murray  v.  Allred,  100 
Tenn.  100,  39  L.R.A.  249,  QG  Am.  St.  Rep. 
740,  43  S.  W.  355.  There  the  owner  con- 
veyed the  lands,  reserving  "  'all  mines,  min- 
erals, and  metals  in  and  under  the  land.' " 
His  grantee  conveyed  by  general  warranty 
without  any  reservation.  Allred,  who  took 
by  regular  chain  of  conveyances,  brought  an 
action  to  determine  the  ownership  of  the 
petroleum  oil  beneath  the  lauds,  claiming 
that  oil  is  not  a  mineral,  but  that,  if  it 
should  be  held  to  be  a  mineral,  his  possession 
of  the  surface  was  adverse  to  the  claim  of 
defendant  to  the  oil.  The  court,  in  an  ex- 
haustive opinion,  held  that  oil  is  a  mineral. 
and  recognized  tne  doctrine  that  the  excep- 
tion in  the  deed  separated  the  estate  in  the 
minerals  from  the  estate  in  the  lands,  and 
that  the  possession  of  the  surface  of  the 
land,  without  any  denial  of  the  mineral 
rights,  was  not  adverse  to  the  claim  of  the 
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owner  of  the  minerals.  Different  estates 
may  be  created  in  the  surfaoe  and  soil  of 
lands  and  the  underlying  strata  in  which 
minerals,  oils,  and  gas  may  be  found;  and 
this  separation  of  estates  may  be  accom- 
plished by  an  exception  in  the  deed  convey- 
ing  the  lands  by  which  the  grantor  carves 
out  and  retains  the  right  to  the  minerals  in 
the  land.  The  right  retained  by  the  excep- 
tion is  the  ownership  of  the  minerals.  Char- 
tiers  Block  CoUl  Go.  V.  Mellon,  152  Pa.  286, 
18  LJI.A.  702,  34  Am.  St.  Rep.  645,  25  Atl. 
597;  Koen  v.  Bartlett,  41  W.  Va.  559,  31  L. 
R.A.  128,  56  Am.  St.  Rep.  884,  23  S.  E.  664. 

Plaintiff  contends,  however,  that  the  can- 
celation of  the  Guffey  and  Graley  lease,  men- 
tioned in  the  exception,  operated  to  extin- 
guish the  rights  of  defendants  therein,  and 
to  cast  or  vest  upon  the  then  owner  of  the 
lands  all  the  rights  in  the  oil  and  gas.  Far- 
num  V.  Piatt,  8  Pick.  339,  19  Am.  Dec.  330, 
is  in  point.  The  owner  of  land,  having 
leased  a  stone  quarry  thereon  for  a  terra  of 
years,  conveyed  the  land,  reserving  the  use 
of  the  quarry  imtil  the  expiration  of  the 
lease.  During  the  continuance  of  the  term, 
the  lease  was  canceled  by  consent.  It  was 
held  that  this  did  not  extinguish  the  reser- 
vation, but  that  would  continue  until  the 
end  of  the  term.  Besides,  the  rights  of  de- 
fendants in  the  oil  and  gas  do  not  depend 
upon  the  existence  of  the  lease.  The  deed 
excepted  and  saved  to  them,  not  only  their 
rights  under  the  lease,  but  "all  oil  and  gas 
privileges  in  and  to  said  premises.*'  The 
provision  in  the  deed  to  Mrs.  Gore  is  an  ex- 
ception as  distinguished  from  a  reservation. 
Its  force  and  effect  were  to  carve  out  a  sep- 
arate estate  in  the  oil  and  gas  from  the  es- 
tate in  the  surface  soil.  The  title  to  the 
surface  and  soil  of  the  lands  passed  to  the 
grantee.  The  title  to  and  ownership  of  the 
oil  and  gas  in  the  lands  remained  with  the 
grantors. 

The  judgment  will  be  affirmed. 

All  the  Justices  concur. 
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Ticket  brokerage — ^prohibition. 

1.  A  statute  prohibiting  the  sale  of  rail- 
road transportation  by  persons  having  no 


certificate  of  authority,  which  must  be  pro- 
vided by  the  railroads  to  their  duly  author- 
ised  agents,   prohibits  the  transaction  of 
ticket  brokerage  business. 
Railroad  ticket— property  lij^t 

2.  The  purchaser  of  a  railroad  ticket  is 
not  deprived  of  his  property  by  forbidding 
him  to  sell  it  through  ticket  brokers. 
Same— obligation  of  contract 

3.  A  statute  prohibiting  the  sale  of  rail- 
road tickets  through  brokers  does  not  im- 
pair the  contract  of  the  holder  of  a  ticket 
purchased  after  the  law  took  effect. 

Same — special  privileges. 

4.  An  unlawful  grant  of  special  privi- 
leges is  not  effected  by  a  statute  limiting 
the  sale  of  railroad  tickets  to  railroads  and 
their  duly  authorized  agents. 

Same — ^interstate  commerce. 

5.  Limiting  the  sale  of  railroad  tickets 
to  railroad  companies  and  their  duly  author- 
ized agents  is  not,  although  applicable  to 
tickets  of  roads  out  of,  as  well  as  within, 
the  state,  an  interference  with  interstate 
commerce. 


^prevention  of  fraud. 

6.  The  legislature  may  lawfully  prohibit 
the  transaction  of  a  railroad- ticket  brokerage 
business  for  the  protection  of  travelers  from 
fraud. 

(February  6,  1906.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Multnomah 
County  convicting  him  of  violating  the  anti- 
scalping  act.    Affirmed. 

Statement  by  Hailey,  J.: 

This  is  an  appeal  from  a  judgment  of  con- 
viction for  violating  what  is  commonly 
known  as  the  anti-scalping  act,  passed  at 
the  last  session  of  the  legislature,  and  found 
on  page  422  of  the  Session  Laws  of  1905. 
The  act  provides,  in  substance,  as  follows: 
Section  1 :  That  it  shall  be  the  duty  of  the 
owner  or  owners,  or  person  or  persons,  oper- 
ating a  railroad,  to  provide  every  agent  who 
may  be  authorised  to  sell  its  tickets  or  other 
evidence  of  a  right  to  travel  upon  any  rail- 
road with  a  certificate  setting  forth  the  au- 
thority of  such  agent  to  make  such  sale, 
which  certificate  must  be  duly  attested  and 
signed.  Section  2:  That  every  agent,  per- 
son, firm,  or  corporation  engaged  in  selling, 
issuing,  or  dealing  in  railroad  passenger 
transportation  in  this  state  must  have  a 
fixed  place  of  business,  and  keep  the  cer- 
tificate mentioned  in  §  1  posted  in  a  con- 
spicuous place  therein.  Section  3:  That  it 
shall  be  unlawful  for  any  person  mentioned 
in  §  2,  who  is  not  possessed  of  and  has  not 


Case  Note. — ^Anti-ticket-scalping  law. — 
The  subject  of  the  constitutionality  of  anti- 
scalping  statutes  is  considered  in  a  ease  note 
in  3  L.R.A.(N.S.)  558,  which  shows  the 
4L.RA.(N.S.) 


weight  of  authority  to  be  in  favor  of  the 
constitutionality  of  such  statutes.  That 
note,  as  well  as  the  opinion  in  State  v. 
Thompson,  includes  Illinois  among  the  states 
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posted  the  certificate  mentioned,  to  sell,  ex- 
change, or  transfer,  or  offer  for  sale,  ex- 
change, or  transfer,  the  whole  or  any  part 
of  a  railroad  ticket,  or  pass,  or  other  evi- 
dence of  a  right  to  travel  on  any  railroad, 
whether  the  same  is  situated  within  or  with- 
out the  limits  of  this  state.  Section  4: 
Tliat  it  shall  be  unlawful  for  any  person 
named  in  I  2  to  set  up,  establish,  or  main- 
tain, conduct,  or  operate,  within  the  state, 
any  office  or  other  place  for  the  sale,  ex- 
change, or  transfer  of  railroad  tickets,  or 
any  part  thereof,  or  passes,  or  any  other  evi- 
dence of  a  right  to  travel  on  any  railroad 
within  or  without  the  limits  of  the  state,  im- 
less  such  person  is  possessed  of  and  has  post- 
ed the  certificate  above  mentioned.  Section 
5  makes  the  displaying  of  any  sign  bearing 
certain  words,  without  having  posted  tlie 
certificate  as  above  mentioned,  sufficient  evi- 
dence to  establish  a  prima  facie  case  against 
the  owner,  proprietor,  employee,  or  person 
in  charge  of  said  office  or  place  of  busi- 
ness. Section  6  provides  a  penalty  for  the 
violation  of  §§  1,  2,  3,  and  4.  Section  7  re- 
quires the  owner  or  person  operating  any 
railroad  in  this  state,  or  any  railroad  doing 
business  therein,  to  redeem,  upon  presenta- 
tion by  the  lawful  holder  thereof,  the  whole 
or  any  part  of  any  unused  ticket,  and  how 
such  redemption  shall  be  made,  and  the  time 


within  which  it  must  be  presented  for  re- 
demption. Section  8  provides  a  penalty  for 
refusal,  neglect,  or  failure  to  redeem  as  pro- 
vided in  §  7. 

Messrs.  Martin  L.  Pipes,  Henry  £.  Mc- 
Ginn, and  John  F.  Logan,  for  appellant: 

The  act  interferes  with  the  interstate 
commerce  clause. 

Black,  Const.  Law,  170;  Crutcher  v.  Ken- 
tucky, 141  U.  S.  47,  Zo  L.  ed.  649,  11  Sup. 
Ct.  Rep.  861 ;  Western  U.  Teleg.  Co.  v.  Ala- 
bama Bd.  of  Assessment  (Western  U,  Teleg. 
Co.  V.  Seay)  132  U.  S.  472,  33  L.  ed.  409,  2 
Inters.  Com.  Rep.  726,  10  Sup.  Ct.  Rep.  161. 

It  grants  special  privileges  to  the  certified 
agents  of  the  railroads  and  to  the  railroads. 

Allardt  v.  People,  197  111.  501,  64  N.  E. 
533. 

It  violates  the  interstate  commerce  clause 
of  the  Constitution. 

Brennan  v.  Titusvillc,  153  U,  S.  300,  38 
L.  ed.  722,  4  Inters.  Com.  Rep.  658,  14  Sup. 
(^t.  Rep.  829;  Henderson  v.  New  York  (Hen- 
derson V.  Wickham)  92  U.  S.  259,  23  L.  ed. 
543 :  Hannibal  &  St.  J.  R.  Co.  v.  Husen,  95 
U.  S.  465,'  24  L.  ed.  527 ;  Walling  v.  Michi- 
gan, 116  U.  S.  446,  29  L.  ed.  691,  6  Sup.  Ct. 
Rep.  454;  McCall  v.  California,  136  U.  S. 
104,  34  L.  ed.  392,  3  Inters.  Com.  Rep.  181, 
10  Sup.  Ct.  Rep.  881;  Pom.  Const.  Law,  § 


in  which  such  statutes  have  been  sustained, 
because  of  the  decision  in  Burdick  v.  People, 
149  IlL  600,  24  L.R.A.  162,  41  Am.  St.  Rep- 
329,  36^.  E.  948,  962,  holding  constitutional 
a  statute  forbidding  the  sale  of  railroad  tick- 
ets by  anyone  except  the  licensed  ticket  agents 
of  the  railroad  companies.  But  since  that 
note  was  written  attention  has  been  called  to 
several  Hlinois  circuit  court  cases,  which 
repudiate  the  decision  in  Burdick  v.  People, 
on  the  ground  that  that  action  was  fictitious 
and  collusive.  The  fictitious  character  of 
the  action  is  recognized  in  Re  Burdick,  162 
111.  48,  44  N.  E.  413,  where  the  court  says 
that  the  decision  in  Burdick  v.  People  is 
binding  and  conclusive  only  as  between  the 
parties  to  that  case,  but  says  nothing  as  to 
the  correctness  of  the  decision.  But  the 
constitutionality  of  the  statute  was  consid- 
ered by  Gibbons,  J.,  in  People  v.  UUman 
(circuit  court  of  Cook  county)  3  Chicago  L. 
J.  337,  and  in  People  ex  rel.  Marks  v.  Pease 
(circuit  court  of  Cook  county)  4  Chicago  L. 
J.  75,  where  the  decision  in  Burdick  v.  Peo- 
ple was  held  not  to  be  a  binding  precedent, 
because  of  the  fictitious  character  of  the  ac- 
tion; and  the  statute  was  declared  unconsti- 
tutional. 


come,  shall  declare  such  law  within  the  po- 
lice power  of  the  state,  this  court  holds  to 
the  view  that  this  law,  or  any  law  which  de- 
clares it  a  crime  for  one  citizen  to  sell  to  an- 
other that  which  is  not  injurious  to  the  pub- 
lic health,  morals,  or  general  welfare,  is  not 
only  a  dangerous  and  unjustifiable  interfer- 
ence with  the  citizen's  personal  right  and 
liberty,  but  a  violation  of  the  Constitution 
of  this  state." 

A  like  view  of  the  question  was  taken  by 
Brentano,  J.,  in  People  ex  rel.  Frank  v. 
Pease  (superior  court  of  Cook  county)  4 
Chicago  L.  J.  182,  31  Chicago  Legal  News. 
293,  where  the  decision  in  Burdick  v.  People 
was  held  not  binding,  and  the  statute  waH 
declared  invalid;  the  judge  saying  he  could 
not  escape  the  sound  reasoning  and  convin- 
cing logic  of  the  decision  in  People  ex  rel. 
Tvroler  v.  Warden,  157  N.  Y.  116,  43  L.R.A. 
264,  68  Am.  St.  Rep.  763,  51  N.  E.  1006,  and 
that  he  felt  bound  to  follow  it  as  a  guide 
and  authority. 

In  People  v.  Ullraan,  supra,  the  question  of 
the  constitutionality  of  the  statute  arose  on 
a  motion  to  quash  an  indictment  for  viola- 
tion of  the  statute,  and  Judge  Gibbons. 
I  while  holding  the  statute  invalid,  refused  to 


The  question  came  up  again  before  Dunne,  I  quash  the   indictment,  in  order  that,  if  u 


J.,  in  People  ex  rel.  Geis  v.  Pease  (circuit 
court  of  Cook  county)  3  Chicago  L.  J.  504, 
who  also  repudiated  the  decision  in  Burdick 
V.  People,  and  held  the  statute  invalid,  say- 
ing: "Until  the  supreme  court  of  this  state, 
upon  a  caee  presented  to  it  by  parties  who 
are  in  fact  adversely  interested  in  the  out- 
4LR.A.(N.S.)  31 


conviction  were  had  thereon,  an  appeal 
might  be  taken  to  the  supreme  court  so  thai 
court  might  have  a  chance  to  explain  its 
former  rulinfj.  and,  if  it  saw  fit,  overrule  and 
annul  it.  But,  so  far  as  we  have  been  able 
to  discover,  none  of  these  circuit-court  cases 
has  been  carried  to  the  higher  courts. 
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378;  Mobile  County  y.  Kimball,  102  U.  S. 
(mi,  26  L.  ed.  238. 

The  business  of  selling  tickets  is  regarded 
as  lawful. 

People  ex  rel.  Tyroler  v.  Warden,  157  N. 
Y.  116,  43  L.R.A.  264,  68  Am.  St.  Rep.  763, 
51  N.  E.  1006;  Burdick  v.  People,  149  111. 
600,  24  L.R.A.  152,  41  Am.  St.  Rep.  329,  36 
N.  E.  948,  952;  State  v.  Corbett,  57  Minn. 
^5,  24  L.R.A.  498,  4  Inters.  Com.  Rep.  694, 
59  N.  W.  317 ;  1  Tiedeman,  State  &  Federal 
Control  of  Persons  &  Property,  522-524. 

The  delegation  of  power  to  the  corporation 
to  decide  the  conditions  under  which  the  law 
is  to  operate  makes  the  law  unconstitutional. 

Jannin  v.  State,  42  Tex.  Crim.  Rep,  631, 
53  L.R,A.  349,  96  Am.  St.  Rep.  821,  51  S.  W. 
1126,  62  S.  W.  419;  Allardt  v.  People,  supra. 

Property  protected  by  the  14th  Amend- 
ment includes  every  right  of  enjoyment  and 
disposal  of  it. 

Ex  parte  Garland,  4  Wall.  333,  18  L.  ed. 
366;  Cununings  v,  Missouri,  4  Wall.  277,  18 
L.  ed.  356;  Davis  v.  Gray,  16  Wall.  203,  21 
L.  ed.  447;  Boon  v.  Moss,  70  N.  Y.  465; 
Dwight  V.  Hamilton,  113  Mass.  175;  Smith 
V.  McCullough,  104  U.  S.  26,  26  L.  ed.  637. 

The  power  of  alienation  is  a  necessary  in- 
cident to  the  right  of  property. 

1  Bl.  Com.  138;  2  Kent,  Com.  326;  1  Tiede- 
man, State  &  Federal  Control  of  Persons 
and  Property,  353,  540. 

Everyone  has  a  right  to  pursue  a  lawful 
vocation,  which  is  protected  by  the  Consti- 
tution. 

Ex  parte  Garland,  supra;  Re  Aubrey,  36 
Wash.  308,  104  Am.  St.  Rep.  952,  78  Pac. 
900;  Allgeyer  v.  Louisiana,  165  U.  S.  589, 41 
L.  ed.  835,  17  Sup.  Ct.  Rep.  427*;  State  v. 
Brown,  37  Wash.  97,  68  L.R.A.  889,  107  Am. 
St.  Rep.  700,  79  Pac.  636;  Yick  Wo  v.  Hop- 
kins, 118  U.  S.  366,  30  L.  ed.  220,  6  Sup.  Ct. 
Rep.  1064;  Powell  v.  Pennsylvania,  127  U. 
S.  678,  32  L.  ed.  263,  8  Sup.  Ct.  Rep.  992, 
1267 ;  Re  Jacobs,  98  N.  Y.  98,  60  Am.  Rep. 
636;  People  v.  Marx,  99  N.  Y.  377,  62  Am. 
Rep.  34,  2  K.  E.  29. 

Messrs.  James  F.  McElroy,  Arthur  C. 
Spencer,  Dan  J.  Malarkey,  John  Manning, 
and  A.  M.  Crawford,  Attorney  General,  for 
respondent : 

Anti-ticketrscalping  laws  are  upheld. 

Ex  parte  Lorenzen,  128  Cal.  431,  50 
L.R.A.  55,  79  Am.  St.  Rep.  47,  61  Pac.  68; 
Fry  V.  State,  63  Ind.  552,  30  Am.  Rep.  238 ; 
Burdick  v.  People,  149  111.  600,  24  L.R.A. 
152,  41  Am.  St.  Rep.  329,  36  N.  E.  948,  952; 
State  V.  Corbett,  57  Minn.  345,  24  L.R.A. 
408,  4  Inters.  Com.  Rep.  694,  59  N.  W.  317; 
State  V.  Bernheim,  19  Mont.  512,  49  Pac. 
•441;  State  v.  Ray,  109  N.  C.  739,  14  L.R.A. 
r)29,  14  S.  E.  83;  Com.  v.  Wilson,  14  Phila. 
390;  Com.  v.  Keary,  198  Pa.  500.  48  Atl. 
472;   Jannin  v.   State,  42  Tex.  Crim.  Rep. 


631,  53  L.R,A.  349,  96  Am.  St.  Rep.  821,  51 
S.  W.  1126,  62  S.  W.  419;  Re  O'Neill 
(Wash.)  83  Pac.  104;  Allardt  v.  People, 
197  111.  508,  64  N.  E.  533. 

Independent  of  direct  legislation  on  the 
subject,  ticket  scalping  has  been  enjoined  by 
both  state  and  Federal  courts. 

Kinner  v.  Lake  Shore  &  M.  S.  R.  Co.  69 
Ohio  St.  339,  69  N.  E.  614;  Schubach  v. 
McDonald,  179  Mo.  175,  65  L.R.A.  136,  101 
Am.  St.  Rep.  452,  78  S.  W.  1020;  Louisville 
&  N.  R.  Co.  V.  Bitterman,  128  Fed.  177; 
Boston  &  M.  R.  Co.  v.  Fogg  (Mass. ;  not  re- 
ported) ;  Pennsylvania  R.  Co.  v.  Beekman, 
30  Wash.  L.  Rep.  715;  Illinois  C.  K  Co.  v. 
Caffrey,  128  Fed.  770;  Nashville,  C.  &  St.  L. 
R.  Co.  V.  McConnell,  82  Fed.  65. 

The  ticket-scalping  business  is  a  public 
menace. 

Drummond  v.  Southern  P.  Co.  7  Utah,  118, 
25  Pac.  733 ;  Rahilly  v.  St.  Paul  &  D.  R.  Co. 
66  Minn.  153,  68  N.  W.  853;  Frank  v.  In- 
galls,  41  Ohio  St.  560;  Levinson  v.  Texas  & 
N.  0.  R.  Co.  17  Tex.  Civ.  App.  617,  43  S.  W. 
901  (Tex.  Civ.  App.)  43  S.  W.  1032;  Post 
V.  Chicago  &  N.  W.  R.  Co.  14  Neb.  110,  45 
Am.  Rep.  100,  16  N.  W.  225 ;  Houston  &  T,  C. 
R.  Co.  V.  Ritter,  16  Tex.  Civ.  App.  482,  41  S. 
W.  753 ;  Way  v.  Chicago,  K  I.  &  P.  R.  Co. 
64  Iowa,  48,  52  Am.  Rep.  431,  19  N.  W. 
828;  Comer  v.  Foley,  98  Ga.  678,  25  S.  E. 
671. 

The  legislature  may,  tn  order  to  safe- 
guard the  objects  within  the  protection  of 
its  police  power,  pass  laws  regulatin^^or  sup- 
pressing a  business  injurious  to  public 
health,  morals,  comfort,  prosperity,  etc. 

Butler  v.  Chambers,  36  Minn.  69,  1  Am. 
St.  Rep.  638,  30  N.  W.  308;  State  v.  Aslesen, 
60  Minn.  6,  36  Am.  St.  Rep.  620,  62  N.  W. 
220;  Mugler  v.  Kansas,  123  U.  S.  663,  31  L. 
ed.  207,  8  Sup.  Ct.  Rep.  273;  Austin  v.  Ten- 
nessee, 179  U.  S.  343,  46  L.  ed.  224,  21  Sup. 
Ct.  Rep.  132;  Powell  v.  Pennsylvania,  1S7 
U.  S.  678,  32  L.  ed.  263,  8  Sup.  Ct.  Rep.  992, 
1267;  State  ex  rel.  Beek  v.  Wagoner,  77 
Minn.  494,  46  L.R.A.  442,  77  Am.  St.  Rep. 
681,  80  N.  W.  633,  778,  1134;  Ex  parte  Mon 
Luck,  29  Or.  421,  32  L.R.A.  738,  64  Am.  St. 
Rep.  804,  44  Pac.  693;  Portland  v.  Meyer, 
32  Or.  368,  67  Am.  St.  Rep.  538,  52  Pac.  21 ; 
State  V.  Schuman,  36  Or.  16,  47  L.R.A.  153, 
78  Am.  St.  Rep.  754,  58  Pac.  661 ;  Ex  parte 
Northrup,  41  Or.  489,  69  Pac.  445;  Burdick 
V.  People,  State  v.  Corbett,  Re  O'Neill,  and 
Jannin  v.  State,  supra. 

Railway  tickets  are  not  articles  of  mer- 
chandise which  are  intended  to  be  bought 
and  sold  at  a  profit. 

Hibbard  v.  New  York  &  E.  R.  Co.  16  N. 
Y.  455 ;  Jannin  v.  State  and  State  v.  Corbett, 
supra;  Ames  v.  Southern  P.  Co.  141  Cal.  728, 
99  Am.  St.  Rep.  98,  75  Pac.  310;  4  Elliott, 
Railroads,  §  1693. 


1906. 


STATE  V.  THOMPSON. 


483 


Hailey,  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  raised  on  this  appeal 
is  the  constitutionality  of  the  foregoing  act. 
It  is  claimed:  First.  That  it  violates  the 
following  sections  of  article  1  of  the  state 
Ckynstitution:  Section  10,  which  declares 
that  ''every  man  shall  have  remedy  by  due 
course  of  law  for  injury  done  him  in  person, 
property,  or  reputation;"  §  20,  which  de- 
clares, "No  law  shall  be  passed  granting  to 
any  citizen,  or  class  of  citizens,  privileges  or 
immunities  which,  upon  the  same  terms, 
shall  not  equally  belong  to  all  citizens;"  and 
9  21,  which  declares,  "No  ew  post  facto  law, 
or  law  impairing  the  obligations  of  contracts, 
shall  ever  be  passed,  nor  shall  any  law  be 
passed,  the  taking  effect  of  which  shall  be 
made  to  depend  upon  any  authority,  except 
as  provided  in  this  Constitution."  Second. 
That  it  violates  the  14th  Amendment  to  the 
Constitution  of  the  United  States,  which 
provides  that  no  state  shall  deprive  any  per- 
son of  liberty  or  property  without  due  proc- 
ess of  law;  and  also  violates  9  8  of  article 
1  of  the  Constitution  of  the  United  States, 
which  gives  to  Congress  the  power  to  regu- 
late commerce  among  the  several  states.  In 
this  opinion,  for  brevity  and  clearness,  we 
will  apply  the  word  "ticket"  to  all  kinds  of 
railroad  transportation  mentioned  in  the 
act,  and  use  the  word  "railroad"  as  synony- 
mous with  the  words  in  the  act,  "owner  or 
operator  of  any  railroad."  Before  discussing 
the  various  contentions  made  by  the  defend- 
ant as  above  set  forth,  we  deem  it  necessary 
to  ascertain  the  effect  of  this  law,  and  then 
will  consider  the  question  whether  or  not  it 
violates  any  of  the  above  provisions  .of  our 
state  and  Federal  Constitutions. 

1.  It  is  contended  on  the  part  of  counsel 
for  appellant  that  this  act  does  not  pro- 
hibit the  ticket-brokerage  business,  but  per- 
mits it  when  done  by  one  having  the  cer- 
tificate provided  for  in  the  act,  and  only 
makes  it  a  crime  when  done  l^  one  not  hold- 
ing such  certificate.  Such  a  construction 
of  the  law  gives  no  force  to  the  relation  of 
principal  and  agent  necessarily  created  by 
the  appointing  certificate.  The  holder  of 
such  certificate  is  the  agent  of  the  railroad 
issuing  the  same,  and  his  acts  in  selling,  is- 
suing, and  dealing  in  tickets  are  the  acts 
of  his  principal  and  binding  upon  such  prin- 
cipal, and  are  not  the  acts  of  such  agent  in 
his  individual  capacity,  acting  upon  his  own 
account.  Again,  such  a  construction  also 
gives  to  the  agent  authority  not  warranted 
by  the  terms  of  the  act,  by  imputing  to  him 
the  right  to  deal  generally  in  all  tickets, 
whether  issued  by  the  railroad  appointing 
him  its  agent,  or  some  other  railroad.  By 
the  terms  of  this  act  the  agent  is  expressly 
limitsd  in  his  authority  to  sell,  issue,  or 
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deal  in  tickets  issued  by  the  railroad  ap- 
pointing him,  and  has  no  authority,  by  vir- 
tue of  a  certificate  from  one  railroad,  to  sell 
or  deal  in  the  transportation  of  another 
railroad  from  which  he  holds  no  certificate. 
The  agent,  as  well  as  the  railroad  appoint- 
ing him,  is  limited  to  selling,  issuing,  and 
dealing  in  its  tickets,  and  such  agent  must 
do  so  as  its  agent,  and  cannot  deal  in  tick- 
ets of  another  railroad  for  which  he  is  not 
agent.  The  right  to  issue,  sell,  and  deal  in 
railroad  transportation  is  thus  limited  to 
the  railroad  acting  through  its  agents;  and 
it  follows  that  when  done  by  a  ticket  broker 
or  other  person  not  authorized  and  acting 
as  agent  for  the  railroad,  such  transactions 
are  unlawful  and  punishable  under  this  act, 
and  thus  prohibited  thereby. 

2.  The  question,  then,  is:  Does  this  law 
violate  any  of  the  constitutional  provisions 
above  mentioned?  It  is  argued  by  counsel 
for  the  defendant  that  it  takes  property 
without  due  process  of  law.  Defendant  con- 
tends that  the  purchaser  of  a  transferable 
ticket  has  a  right  to  do  with  it  as  he  pleases, 
and  that  to  limit  his  right  to  sell  or  other- 
wise dispose  of  it  is  depriving  him  of  his 
property  therein  without  due  process  of  law. 
It  does  not  deprive  the  purchaser  of  a  ticket 
of  his  property.  It  only  limits  the  manner 
in  which  he  shall  use  such  property.  It  is 
one  thing  to  take  away  the  property  of  a 
person,  and  another  to  limit  his  use  of  such 
property.  In  the  case  of  the  purchase  of  a 
railroad  ticket,  the  railroad  sells  it  to  the 
purchaser  for  the  purpose  of  transportation 
over  the  lines  of  the  seller,  and  not  for 
barter  or  trade  in  the  market;  and  he  is 
not  deprived  of  his  property  therein  so  long 
as  he  has  the  right  to  use  it  for  the  pur- 
pose for  which  it  was  sold  to  him;  and  the 
presumption  is  that  he  purchased  it  for  the 
purpose  for  which  it  was  sold.  In  addition 
to  the  right  to  use  it  for  its  original  pur- 
pose, the  act  in  question  gives  him  the  addi- 
tional right  to  compel  the  seller  to  redeem 
it,  in  the  event  the  purchaser  fails  to  use 
it,  if  presented  for  redemption  within  a 
certain  time. 

3.  It  is  next  contended  that  the  law  vio- 
lates the  constitutional  provision  which  pro- 
hibits the  passing  of  any  law  impairing  the 
obligations  of  contracts.  This  contention  is 
not  tenable,  for  the  reason  this  constitu- 
tional provision  only  prohibits  the  passage 
of  laws  impairing  the  obligations  of  con- 
tracts in  existence  at  the  time  the  law  took 
effect,  and  therefore  it  has  no  application 
to  the  case  at  bar,  the  ticket  in  controversy 
having  been  sold  by  the  railroad  after  this 
law  went  into  effect.  This  law  is  pro- 
spective, and  not  retrospective,  in  effect,  and 
is  clearly  not  an  ex  post  facto  law,  as  it 
does  not  xmdertake  to  punish  the  defendant 
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lor  an  act  done  prior  to  the  time  it  took  ef- 
fect, the  doing  of  which  was  at  that  time 
not  a  crime. 

4.  Counsel  for  defendant  argue  that  the 
law  grants  privileges  to  some  persons  not 
granted  to  others  upon  the  same  terms,  and 
therefore  violates  $  20,  art.  1,  of  the  state 
Constitution,  and  the  14th  Amendment  to 
the  Federal  Constitution;  and  cites  in  sup- 
port of  this  contention  Re'Oberg,  21  Or. 
406,  14  L.R.A.  577,  28  Pac.  130,  in  which 
it  was  claimed  that  an  act  providing  that 
"no  officer  or  seaman  of  a  sea-going  vessel, 
or  ship,  shall  be  arrested  or  imprisoned  for 
debt;  and  any  officer  executing  a  process  of 
arrest  for  debt  upon  such  officers  or  seamen 
shall,  upon  comnction,  ...  be  fined," 
etc., — VfCLS  in  violation  of  the  foregoing  sec- 
tion of  the  Constitution;  but  the  act  was 
upheld  by  this  court  on  the  ground  that, 
since  there  was  no  discrimination  between 
persons  of  the  class  of  sailors  mentioned,  it 
was  not  unconstitutional.  The  court  said: 
*'A11  sailors  of  a  sea-going  vessel  within  the 
prescribed  limits  are  treated  alike,  and  en- 
titled to  enjoy  the  privileges  or  immunities 
granted.  The  act  prescribes  the  same  rule 
of  exemption  to  all  persons  placed  in  the 
same  circumstances.  It  does  not  grant  to 
a  sailor  immunity  from  arrest  for  debt,  and 
refuse  it  to  his  neighbor,  if  they  be  similarly 
situated.  .  .  .  Any  person  who  is  a  sail- 
or may  enjoy  the  immunity,  and  any  citizen 
desiring  such  immunity  may  have  it,  in  the 
words  of  the  Constitution,  'upon  the  same 
terms,'  by  becoming  a  sailor."  So  in  the 
case  at  bar  the  privilege,  if  such  it  be 
deemed,  of  selling  tickets  under  this  act,  is 
granted  to  railroads  only  to  be  done  by  them 
directly  or  through  their  agents ;  and  all  rail- 
roads are  treated  alike  and  entitled  to  enjoy 
the  privileges  or  immunities  granted;  and 
anyone  desiring  to  secure  like  privileges  and 
immunities  can  do  so  by  becoming  one  of 
tl:at  class.  Tlie  dilliculty  with  the  argument 
on  the  part  of  the  defendant  is  that  it  fails 
to  make  a  distinction  between  the  persons 
who,  as  agents  of  the  railroads,  act  for 
them,  and  such  persons  acting  in  their  indi- 
vidual capacity  as  third  persons.  If  the  law 
allowed  such  agents  to  act  in  their  indi- 
vidual capacity,  and  not  as  agents  solely 
when  possessed  of  the  certificate  provided  for 
in  the  law,  it  would  doubtless  be  amenable 
to  the  objection  raised  by  the  defendant ;  but 
such  is  not  the  case.  Furthermore,  defend- 
ant hr.s  no  unqualified  right  to  sell  and  deal 
in  the  tickets  of  a  railroad,  and  is  there- 
fore not  deprived  of  a  privilege  or  immunity 
guaranteed  by  the  Constitution,  as  the  right 
claimed  is  not  one  of  the  fundamental  rights 
guaranteed  by  this  clause  of  the  Constitu- 
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tion.  It  is  argued,  however,  that  the  defend- 
ant cannot  bring  himself  within  this  class; 
it  being  contended  that  the  legislature  has 
delegated  to  the  railroad  companies  the 
power  to  classify  the  citizens  of  the  state, 
and  authorize  some  of  them  to  conduct  a 
business,  and  prohibit  all  others  from  enga- 
ging in  the  same  business.  Here,  again,  the 
representative  capacity  of  the  agent  of  the 
railroad  is  confounded  with  his  individual 
capacity.  It  is  the  railroads  themselves  that 
are  classified,  and  not  the  individuals  who 
may  act  as  agents  for  them.  Prior  to  the 
passage  of  this  act  the  railroads  had  a 
right  to  sell  tickets  and  appoint  agents. 
That  was  one  of  their  privileges,  and  they 
were  not  required  to  furnish  them  with  cer- 
tificates showing  such  agency;  and  the 'act 
does  not  take  away  either  privilege,  but 
adds  the  requirement  of  fuminhing  such 
agents  with  a  certificate.  All  railroads  deal- 
ing in  tickets  within  the  state,  like  "all  sea* 
men  of  sea-going  vessels,"  are  treated  alike. 

5.  It  is  next  claimed  that  the  act  inter- 
feres with  the  interstate  commerce  clause 
of  the  Federal  Constitution,  in  that  it  re- 
lates to  tickets  of  railroads  without,  as  well 
as  within,  the  state.  We  cannot  see  the  force 
of  this  contention.  Under  the  law,  the  rail- 
roads can  sell  as  freely  as  they  could  before. 
The  one  additional  requirement  is  that  they 
furnish  their  agents  with  a  certificate  of  au- 
thority. It  does  not  attempt  to  regulate 
commerce  within  the  meaning  of  that  term 
as  interpreted  by  the  Supreme  Court  of  the 
United  States.  It  casts  no  burdens  upon 
commerce,  and  places  no  obstacles  in  its  way. 
Its  operation  is  wholly  within  the  limits  of 
the  state  and  within  the  police  power  of  the 
state.  As  stated  in  Nashville,  C.  &  St.  L. 
R.  Co.  v.  Alabama,  128  U.  S.  96,  32  L.  ed. 
352,  2  Inters.  Com.  Rep.  238,  9  Sup.  Ct 
Rep.  28,  "such  legislation  is  not  directed 
against  commerce,  and  only  affects  it  inci- 
dentally, and  therefore  cannot  be  called, 
within  the  meaning  of  the  Constitution,  a 
regulation  of  commerce." 

6.  Finally,  it  is  urged  that  the  legislature 
has  no  right  to  prohibit  a  lawful  and  harm- 
less calling;  and  it  is  urged  that  the  ticket- 
brokerage  business  has  always  been  a  law- 
ful and  proper  vocation,  and  may  be  honest- 
ly conducted.  The  legislature,  however,  has 
seen  fit  to  prohibit  the  conduct  of  such  busi- 
ness in  order  to  protect  travelers  from 
fraud;  and  the  facts  alleged  in  this  com- 
plaint, if  true,  apparently  uphold  the  legis- 
lature in  the  wisdom  of  its  act.  With  this, 
however,  this  court  has  nothing  to  do.  It  is 
within  the  power  of  the  legislature  to  pro- 
hibit the  doing  of  acts  that  in  themselves 
have  been  and  are  legal,  as,  for  instance,  the 
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catching  of  salmon  during  certain  seasons  of 
the  year  may  be  prohibited,  the  killing  of 
wild  game  may  be  prohibited,  and  numer- 
ous other  instances  which  are  found  upon 
our  statute  books.  Consequently,  this  con- 
tention is  not  tenable.  Portland  v.  Meyer, 
32  Or.  368-571,  67  Am.  St.  Rep.  538,  52  Pac. 
21;  State  V.  Schuman,  36  Or.  16-25,  47 
L.R.A.  153,  78  Am.  St.  Rep.  754,  58  Pac. 
d61. 

We  deem  it  unnecessary  to  discuss  further 
the  questions  argued  upon  this  appeal,  for 
the  reason  that  legislation  similar  to  the  act 
in  question  has  been  adopted  in  many  of  our 
sister  states,  and  its  constitutionality  has 
Ijeen  fully  susUined  by  all  of  their  highest 
courts,  with  the  single  exception  of  the  state 
of  New  York,  where  two  dissenting  opinions 
were  rendered  that  agree  with  the  following 
decisions,  which  fully  discuss  all  questions 
raised  in  the  ease  at  bar,  and  all  of  which 
hold  it  to  be  within  the  police  power  of  a 
state,  through  its  legislature,  to  enact  such 
a  law  as  the  one  in  question:     Fry  v.  State, 
63  Ind.  652,  30  Am.  Rep.  238;  Burdick  v. 
People,  149  111.  600,  24  L.R.A.  152,  41  Am. 
St,  Rep.  329,  36  N.  E.  948,  952 ;  State  v.  Cor- 
bett,  57  Minn.  345,  24  L.R.A.  498,  4  Inters, 
(^om.  Rep.  694,  59  N.  W.  317 ;  Com.  v.  Keary, 
198  Pa,  500,  48  Atl.  432;  Jannin  v.  Stiite.  42 
Tex,  Crim.  Rep.  631,  53  L.R.A.  349,  96  Am. 
St.  Rep.  821,  51  S.  W.  1126,  62  S.  W.  419; 
State  V,  Bernheim,  19  Mont.  512,  49  Pac. 
441;  Re  O'Neill  (1905;  Wash.)  83  Pac.  104; 
State  V.  Manford  (1905;  Minn.)   106  N.  W. 
907.    The  only  courts  holding  adversely  to 
the  above  decisions  are  the  courts  of  New 
York,  which  follow  the  opinion  of  Chief  Jus- 
tice Parker,  of  the  New  York  court  of  ap- 
peals, in  the  case  of  People  ex  rel.  Tyroler 
V.  Warden,  157  N.  Y.   116,  43  L.R.A.  264, 
08  Am.  St,  Rep.  763,  51  N.  E.  1006,  in  which 
oase  the  decision  is  largely  based  upon  two 
grounds:     First,  that  the  New  York  statute 
conferred  authority  upon  an  agent  of  one 
railroad  to  sell  the  tickets  of  any  other  rail- 
road, which  the  statute  in  this  state  does 
not  do,   it  expressly  limiting  his  authority 
to  the  sale  of  the  tickets  of  the  road  ap- 
pointing him;   and,  second,  on  the  ground 
that  the  act  was  a  violation  of  the  liberty  of 
the  citizen,  guaranteed  him  by  the  Constitu- 
tiqp,  to  engage  in  ticket  brokerage,  which 
the  fitate  could  not  take  away  by  the  exer- 
cise of  its  police  power.     We  are,  however, 
unable  to  agree  with  the  logic  or  the  reason- 
ing  of  that  opinion,  but  prefer   to   accept 
the  reasoning  and  logic  of  the  two  dissent- 
ing opinions  written  in  the  same  case,  which 
have  been  practically  adopted  by  the  cases 
above  mentioned. 

We  therefore  hold  the  act  valid,  and  the 
judgment  of  the  lower  court  is  affirmed. 
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W.  E.  DANIEL,  Admr.,  etc.,  of  C.  D.  Key, 

V. 

PETERSBURG  RAILROAD  COMPANY, 
Appt. 

(117  N.  C.  592,  23  S.  E.  327.) 

Agent — scope  of  employment — shooting  cus- 
tomer. 

1.  Whether  a  carrier's  agent  is  acting 
within  the  line  of  his  employment  or  not  in 
shooting  a  person  who  has  used  abusive  lan- 
guage to  him  concerning  storage  charges  on 
baggage  is  a  question  for  the  jury. 
Shooting  person — ^burden  of  defense. 

2.  The  burden  of  showing  extenuating 
circumstances  for  shooting  a  person  is  up- 
on the  defendant. 

Same— abusive  language. 

3.  Abusive  language  to  a  carrier's  agent, 
by  a  passenger  who  is  angry  at  a  charge 
for  storage  on  his  baggage,  cannot  justify 
or  excuse  the  act  of  the  agent  in  shooting 
him  when  he  is  going  out  of  the  office. 

(December  11,  1895.) 


Subject  Note.^Liability  of  master  for  ma- 
licious act  of  servant  when  master  owes 
special  duty  to  party  injured. 

I.  In  general,  485. 
II.  When  malicious  act  is  within  scope  of 

employment,  487. 
m.  When  act  is  beyond  scope  of  employ- 
ment, 491. 

IV.  Effect  of  injured  party  being  the  ag- 

gressor, 504. 

V.  Extent  of  liability,  506. 

I.  In  general.  • 

The  decisions  present  a  conflict  upon  this 
question.  The  courts  are  practically  unani- 
mous in  going  to  the  extent  of  holding  a 
master  liable  to  one  to  whom  he  owes  a 
special  duty  which  is  violated  by  a  mali- 
cious act  of  his  servant  when  the  servant  is 
acting  within  the  line  of  his  duty;  but  just 
at  this  point  a  difference  of  opinion  arises, 
one  class  of  cases  going  still  farther  and 
holding  the  master  liable  notwithstanding 
the  act  complained  of  is  not  within  the  line 
of  the  servant's  duty  if  it  occurs  during  the 
continuance  of  the  contract  of  carriage,  or 
is  a  violation  of  the  special  duty  owed  by 
the  master  toward  the  injured  party  by 
virtue  of  some  contract  relationship,  ex- 
press or  implied.  The  other  class  of  cases 
holds  to  the  doctrine  that  only  when  the 
malicious  act  is  committed  while  the  serv- 
ant is  acting  within  the  scope  of  his  em- 
ployment can  the  master  be  held  liable. 
This  conflict  of  opinion  exists  not  only  be- 
tween different  jurisdictions,  but  within  juris- 
dictions ;  and  the  question  is  therefore  one  of 
much  confusion  and  difficulty,  partly  on  this 
account  and  also  largely  by  reason  of  the 
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APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Halifax  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  the  killing  of  plain- 
tiff's intestate  by  the  act  of  defendant's 
servant  for  which  it  was  alleged  to  be  re- 
sponsible.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  MacRae  &  Day  and  Thonus  N. 
Hill,  for  appellant: 

The  act  was  not  done  by  Lifsey  on  be- 
half of  defendant,  nor  in  furtherance  of  its 
business;  and  there  was  no  evidence  that  it 
waa  done  by  authority,  direction,  or  order  of 
defendant,  either  express  or  implied. 

A  master  is  liable  for  the  act  of  a  servant, 
done  in  the  course  of  his  employment  about 
his  master's  business;  but  he  is  not  liable 
for  an  act  done  outside  of  his  employment, 
nor  for  the  wanton  violation  of  the  law  by 
him. 

Wood,  Mast.  &  S.  chap.  13,  §§  277  et  seq.; 
Jones  V.  Glass,  35  N.  C.  (13  Ired.  L.)  305; 
Wesson  v.  Seaboard  &  R.  R.  Co.  49  N.  C. 
(4  Jones,  L.)  379;  Hussey  v.  Norfolk  South- 
ern  R.  Co.  98  N.  C.  34,  2  Am.  St.  Rep.  312, 
3  S.  E.  923;  White  v.  Norfolk  &  S.  R.  Co. 


116  N.  C.  631,  44  Am.  St.  Rep.  489,  20  S.  E. 
19L 

The  killing  of  Key  by  the  agent,  Lifsey, 
in  any  view  of  the  testimony,  was  entirely 
personal  and  separate  from  his  employment. 

Pollock,  Torts,  in  Ewell's  Essentials  of 
the  Law,  p.  16. 

The  test  of  the  nuister's  liability  for  acts 
of  his  servant  is  not  whether  it  was  done 
during  the  existence  of  the  servant's  em- 
ployment, but  whether  it  was  done  in  the 
prosecution  of  the  master's  business. 

Davis  V.  Houghtellin,  33  Neb.  682,  14  L.  R. 
A.  741,  50  N.  W.  766;  Wesson  v.  Seaboard 
&  R.  R.  Co.  supra;  Garretzen  v.  Duenckel. 
50  Mo.  110,  11  Am.  Rep.  405;  Jackson  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.  87  Mo.  422,  56 
Am.  Rep.  460;  Central  R.  Co.  v.  Peacock. 
69  Md.  257,  9  Am.  St.  Rep.  425,  14  Atl.  709. 

The  act  complained  of  must  not  only  be 
done  while  so  employed,  but  must  pertain 
to  the  particular  duty  of  that  employment. 

Stringer  v.  Missouri  P.  R.  Co.  96  Mo.  302, 
9  S.  W.  905;  Snyder  v.  Hannibal  &  St.  J.  R. 
Co.  60  Mo.  416;  Sherman  v.  Hannibal  &  St. 
J.  R.  Co.  72  Mo.  63,  37  Am.  Rep.  423. 

The  relation  of  carrier  and  passenger  be- 


lack  of  clearness  and  definiteness  in  many 
of  the  opinions.  After  a  review  of  the  de- 
cisions, however,  it  seems  justifiable  to  say 
that  the  later  and  clearer  holdings  seem  to 
be  tending  toward  the  stricter  rule  of  lia- 
bility, holding  the  employer  liable  on  the 
ground  that  his  contract  or  special  duty  to- 
wards the  injured  party  has  been  violated, 
rather  than  upon  the  principle  of  reapondeat 
superior.  The  language  of  the  concurring 
opinion  in  Daniel  v.  Petebsbubo  R.  Co.  ex- 
emplifies this  tendency. 

There  are,  however,  numerous  strong,  def- 
inite decisions,  as  well  as  others  not  so 
clear,  but  which  seem  to  deem  it  necessary, 
in  order  to  create  any  liability  upon  the 
master's  part,  that  the  malicious  act  be 
committed  within  the  scope  of  the  servant's 
employment;  and  this,  notwithstanding  the 
master  owed  a  special  duty  to  the  injured 
party  which  was  violated  by  the  act  com- 
mitted. This  doctrine  is  clearly  illustrated 
in  Stranahan  Bbos.  Catering  Co.  v.  Coit. 

There  is  no  question  of  the  application  of 
the  principle  involved  in  this  note  to  car- 
riers, it  being  universally  conceded  that  a 
special  duty  always  exists  on  the  carrier's 
part  to  carry  the  passenger  with  safety  and 
courtesy.  Besides  its  application  in  Daniel 
V.  Petersbubo  R.  Co.,  it  has  also  been  ap- 
plied where  the  malicious  act  was  the  act  of 
a  bagp^ge  master,  in  Georgia  R.  &  Bkg.  Co. 
V.  Richmond,  98  Ga.  495,  25  S.  E.  5G5;  and 
when  it  was  that  of  a  freigtit  agent,  in 
Columbus  &  R.  R.  Co.  v.  Christian,  97  Ga. 
56,  25  S.  E.  411,  ivfra,  HI.  But  the  United 
States  court  of  appeals,  in  a  lengtkv  opinion 
in  Bowen  v.  Illinois  C.  R.  Co.  70  L.R.A.  915, 
69  C.  C.  A.  444,  136  Fed.  306,  strongly  disap- 
proves of  Daniel  v.  Petersbubo  R.  Co.,  and 
4L.R.A.(N.S.) 


declares  that  the  rule  applicable  to  carriers, 
hotel  keepers,  and  theater  proprietors  does 
not  apply  in  the  case  of  a  freignt  agent  and 
one  calling  at  the  freight  office  on  a  matter 
of  business.  The  principle  has  been  appliea 
to  agricultural  associations  holding  fairs 
(Oakland  City  Agri.  &  Industrial  Soc  v. 
Bingham,  4  Ind.  App.  545,  31  N.  E.  383. 
infra,  II. ;  Brooks  v.  Jennings  County  Agri. 
Joint-Stock  Asso.  [Ind.  App.]  73  N.  *E.  951, 
infra.  III.) ;  and  to  express  companies 
(Richberger  v.  American  Exp.  Co.  73  Miss. 
161,  31  L.R.A.  390,  65  Am.  St.  Rep.  522,  18 
So.  922,  infra,  III.) ;  and  to  theater  mana- 
gers (Fowler  v.  Holmes,  24  N.  Y.  S;  R.  299, 
3  N.  Y.  Supp.  816,  infra,  II.;  Dickson  v. 
Waldron,  135  Ind.  607,  24  L.R.A.  483,  41 
Am.  St.  Rep.  440,  34  N.  E.  600,  35  N.  E.  1, 
infra,  III.) ;  and  to  bailor  and  bailee  (Jones 
V.  Glass,  35  N.  C.  [13  Ired.  L.]  305,  infra, 
m.).  There  is,  however,  some  lack  of  har- 
mony in  its  application  to  innkeepers.  An 
obiter  statement  in  an  early  English  case 
(Calye's  Case,  8  Coke,  32)  was  that,  "if  the 
guest  be  beaten  in  the  inn,  the  innkeeper 
shall  not  answer  for  it."  So,  liability  is 
denied  in  Evanaville  &  C.  R.  Co.  v.  Baum, 
26  Ind.  73,  infra,  III.;  but  it  is  admitted,  at 
least  to  the  extent  of  acts  done  within  the 
line  of  duty,  in  Curtis  v.  Dinneen,  4  Dak. 
245,  30  N.  W.  148,  infra.  III.;  Wade  v. 
Thayer  40  Cal.  678;  and  perhaps  still  further 
in  Gile  v.  Libby,  36  Barb.  70^  and  in  Dick- 
son V.  Waldron,  arguendo,  infra.  III. 

As  to  storekeepers  and  saloon  keepers, 
there  is  also  considerable  conflict  among  the 
cases  as  to  whether  any  special  duty  exists 
toward  patrons,  sufficient  to  create  any  lia- 
bility by  reason  of  the  principle  in  question. 
The  existence  of  any  special  duty  on  the 
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tween  defendant  and  deceased  had  long 
!}ince  been  terminated. 

Hanflley  v.  Jamesville  &  W.  R.  Co.  115  N. 
C.  «02,  32  L.  R.  A.  543,  44  Am.  St.  Rep.  474, 
20  a  E.  528. 

If  a  passenger  wantonly  offers  a  servant 
personal  insult,  and  the  servant  resents  it 
on  the  spot  in  a  personal  way,  without  ref- 
erence to  his  duties  as  a  servant,  it  may 
be,  the  passenger  thus  wantonly  bringing 
about  the  assault  cannot  complain  of  the 
carrier  whatever  are  the  results. 

Eads  V.  Metropolitan  R.  Co.  43  Mo.  App. 
546. 

A  passenger,  by  his  misconduct,  can  for- 
feit the  relation  of  passenger,  and  will  then 
t)ccupy  the  relation  of  a  stranger. 

Ibid.;  Mali  v.  Lord,  39  N.  Y.  383,  100  Am. 
Dec.  448;  Smith  v.  Louisville  &  N.  R.  Co. 
95  Ky.  11,  22  L.  R.  A.  72,  23  S.  W.  652; 
Evansville  &,  C.  R.  Co.  v.  Baum,  26  Ind.  73; 
Gregory  v.  Piper,  9  Bam.  &  C  691;  Croft 
V.  Alison,  4  Bam.  &  Aid.  590;  Harrison  ▼. 
Fink,  42  Fed.  787. 

The  law  presumes  that  the  master  uses 
care  in  selecting  the  servant,  and  the  burden 


is  on  the  party  alleging  negligence,  to  prove 
it. 

Pullman's  Palace  Car  Co.  v.  Ehrraan,  65 
Miss.  384,  4  So.  113;  Scott  v.  Central  Park, 
N.  &  E.  River  R.  Co.  53  Hun,  414,  6  N.  Y. 
Supp.  382. 

The  passenger,  in  order  to  entitle  himself 
to  protection,  is  bound  to  behave  himself 
in  a  decent  and  orderly  manner. 

Meehan  ▼.  Morewood,  52  Hun,  566,  5  N. 
Y.  Supp.  710;  Little  Miami  R.  Co.  v.  Wet- 
more,  19  Ohio  St.  110,  2  Am.  Rep.  373; 
Peavy  v.  Georgia  R.  &  Bkg.  Co.  81  Ga.  485, 
12  Am.  St.  Rep.  334,  8  S.  E.  70;  Candiff  v. 
Louisville,  N.  O.  &  T.  R.  Co.  42  La.  Ann. 
477,  7  So.  601. 

One  becomes  a  passenger  on  a  railroad 
when  he  puts  himself  into  the  care  of  the 
railroad  company  to  be  transported  under  a 
contract,  and  is  accepted  as  a  passenger  by 
the  company. 

Webster  v.  Fitchburg  R.  Co.  161  Mass. 
298,  24  L.R.A.  521,  37  N.  E.   165. 

When  this  relation  ceases  the  party  ceases 
to  be  a  paesenger. 

Hansley  ▼.  Jamesville  &  W.  R.  Co.  8upra; 


part  of  a  saloon  keeper  toward  his  patrons 
is  strongly  denied  in  Peter  Anderson  &  Co. 
V.  Diaz  (Ark.)  92  S.  W.  861:  "The  saloon 
keeper  does  not  hold  himself  out  to  the  pub- 
lic as  the  protector  of  those  who  may  be 
patrons  of  his  saloon.  His  business  the 
rather  advertises  him  the  other  way." 

So,  any  special  obligation  is  expressly  not 
recognized  in  Ber^nnan  v.  Hendnckson,  106 
Wis.  434,  80  Am.  St.  Rep.  47,  82  N.  W.  304, 
an  action  against  a  saloon  keeper. 

And  the  application  of  the  principle  to 
mercantile  houses  generally  is  denied,  ar- 
guendo, in  the  following  language,  in  Bo  wen 
V.  Illinois  C.  R.  Co.  supra:  "Is  it  possible 
that  the  owner  of  the  house  shall  respond 
in  damages  for  the  injury,  the  result  either 
of  a  fit  of  insanity  or  personal  revenge  on 
the  part  of  the  clerk,  on  the  ground,  not 
that  it  was  done  within  the  scope  of  his  em- 
ployment, but  in  a  place  wherfe  persons  are 
invited  to  come  and  transRot  business  with 
the  house?  How  is  it  possible,  under  such 
condition,  for  any  business  house  to  con- 
duct its  affairs,  dependent  upon  the  employ- 
ment of  clerical  assistance,  if  exposed  to 
such  liability,  after  the  merchant  has  exer- 
cised due  care  in  the  selection  of  his  clerk, 
who  has  worked  for  him  six  months  with 
no  manifestations  of  insanity  or  homicidal 
mania?  .  .  .  There  would  have  to  be 
written  into  the  law  of  master  and  servant 
a  new  rule,  making  every  employer  an  abso- 
lute insurer  of  the  safety  of  every  person 
who  comes  upon  his  premises  ...  on 
any  matter  of  his  snecial  business,  ai^ainst 
any  injury  inflicted  by  any  employee.'* 

So,  one  may  lawfully  enter  a  store  and 
deal  with  any  clerk  with  reference  to  the 
pnrdiase  of  goods;  but  if,  on  some  dispute, 
4LJLA.(H.S.) 


the  clerk  should  commit  assault  and  battery 
upon  him,  the  merchant  would  not  be  re- 
sponsible therefor.  Williams  v.  Pullman 
Palace  Car  Co.  40  La.  Ann.  87^  8  Am.  St. 
Rep.  512,  3  So.  631^  arguendo. 

So,  a  storekeeper  .is  not  liable  for  any 
wilful  act  of  an  employee,  unless  expressly 
or  impliedly  authorized  by  him.  Mali  ▼. 
Lord,  39  N.  Y.  381,  100  Am.  Dec  448. 

On  the  other  hand,  the  existence  of  a 
special  duty  as  a  ground  of  liability  is  rec- 
ognized in  a  number  of  instances.  Dickson 
▼.  Waldron,  135  Ind.  507,  24  L.R.A.  483,  41 
Am.  St.  Rep.  440,  34  N.  E.  606,  35  N.  E.  1, 
arguendo;  Mallach  v.  Ridley,  24  Abb.  N.  C. 
172,  9  N.  Y.  Supp.  922;  Swinarton  v.  Le 
Boutillier,  7  Misc.  639,  28  N.  Y.  Supp.  53, 
arguendo;  Collins  v.  Butler,  83  App.  Div.  12, 
81  N.  Y.  Supp.  1074,  all  infra,  m. 

II.  When  malicious  act  is  within  scope  of 
employment. 

There  seems  to  be  no  doubt  that,  if  a  ma- 
licious act  which  violates  a  duty  of  the  mas- 
ter toward  a  third  person  is  committed  by 
the  servant  while  he  is  actively  engaged  in 
the  performance  of  his  duties,  and  as  a 
part  thereof,  however  ill  advised  or  imneces- 
sary  it  may  be,  the  master  will  be  liable  to 
the  party  thus  injured  in  his  contract  rijjhts. 
The  courts,  by  numerous  decisions,  sccni  to 
regard  this  as  settled. 

Thus,  a  carrier  is  liable  for  injuries  caused 
by  the  malicious  and  outrageous  act  of  one 
of  its  conductors  in  attempting  to  eject  a 
peaceable  passenger  from  a  train  by  means 
of  a  loaded  revolver!  Gallena  v.  Hot  Springs 
R.  Co.  4  McCrary,  371,  13  Fed.  116. 

Where  a  passenger,  while  occupying  a  for- 
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Buckley  v.  Old  Colony  R.  Co.  161  IMass.  26, 
36  N.  E.  683. 

Mr.  Robert  0.  Burton,  for  appellee: 

In  all  cases  where  the  master  owes  a  duty 
to  third  persons  or  the  public,  he  cannot 
shirk  or  evade  it  by  committing  its  perform- 
ance to  another,  but  is  bound  absolutely  to 
perform  the  duty,  and  m  liable  for  failure 
so  to  do,  in  any  respect,  whereby  injury  re- 
sults to  others,  whether  such  failure  re- 
sults from  the  negligence,  or  from  the  wil- 
ItU,  wanton,  or  criminal  conduct  of  the 
agent  to  whom  the  duty  is  committed. 

3  Wood,  Railway  Law,  1376. 

The  company  owed  a  duty  to  Key,  which 
it  failed  to  perform  on  account  of  the 
agent's  conduct.  This  duty  waa  to  deliver 
the  baggage  in  sound  condition,  and  to  pro- 
tect the  owner  applying  for  it  from  the 
wrongful  acts  of  the  servants  of  the  road. 

2  Wood,  Railway  Law,  1367,  1368;  Dwin- 
elle  V.  New  York  C.  &  H.  R.  R.  Co.  120  N.  Y. 
117,  8  L.R.A.  224,  17  Am.  St.  Rep.  611,  24 
N.  E.  319;.Bumell  v.  New  York  C.  R.  Co.  45 
N.  Y.  184,  6  Am.  Rep.  61. 

It  by  no  means  follows  that  when  the  re- 
lation of  carrier  to  the  baggage  ceases,  by 


the  delay  of  the  owner  to  call  for  and  ac- 
cept it  within  a  reasonable  time,  the  car- 
rier's duty  in  reference  to  it  ceases,  or  that 
his  liability  is  at  an  end.  The  change  efifect- 
ed  by  such  delay  is  merely  the  substitution 
of  a  custody  in  one  character  for  that  of 
another,  or  rather  the  continuation  of  the 
responsibility  in  a  different  character  and  in 
a  different  degree. 

Hutchinson,  Carr.  2d  <^d.  §  712;  Mattison 
V.  New  York  C.  R.  Co.  57  N.  Y.  662;  Wood, 
Mast.  &  S.  §  321. 

The  liability  for  the  baggage  continues, 
for  its  aestruction,  through  negligence  or 
•wantonness  of  the  servant,  after  arrival  and 
storage;  why  not  for  the  wanton  injury  of 
the  traveler  who  calls  for  hia  baggage  ? 

The  only  ground  upon  which  a  master  can 
avoid  liability  for  unauthorized  and  wilful 
acts  of  a  servant  is  that  they  are  not  done 
in  the  course  of  the  servant's  employment. 
When  not  90  done,  yet,  if  they  directly 
cause  a  failure  to  perform  a  duty  incumbent 
upon  the  maater,  he  is  responsible  upon  that 
ground. 

1  Shearm.  &  Redf.  Neg.  {§  150,  154;  Bus- 
well,   Personal   Injuries,   §    36;    Mallach   v. 


bidden  part  of  a  vessel,  was  forcibly  ejected 
therefrom  by  two  of  the  carrier's  servants, 
with  such  force  as  seriously  to  injure  him, 
the  carrier  was  held  liable  on  the  ground 
that  it  was  bound  to  protect  its  passenger 
i^gainst  the  misconduct  of  its  own  servants 
engaged  in  executing  the  contract  of  car- 
riage, when  acting  within  the  general  scope 
of  their  employment.  New  Jersey  S.  B.  Co. 
V.  Brockett,  121  U.  S.  637,  30  L.  ed.  1049, 
7  Sup.  Ct.  Rep.  1039. 

It  IS  declared  in  Alabama  O.  S.  R.  Co.  v. 
Frazier,  93  Ala.  46,  30  Am.  St.  Rep.  28,  9 
So.  303,  that,  if  a  brakeman,  during  an  ef- 
fort to  discharge  his  duty  in  regard  to  eject- 
ing passengers,  wilfully  assaults  and  beats 
a  passenger,  not  in  self-defense  against  an 
assault  made  or  reasonably  apprehended, 
the  company  is  liable. 

So,  a  complaint  charging  the  wrongful, 
wilful,  wanton,  and  intentional  ejection  of  a 
passenger  from  a  train  by  a  conductor, 
thereby  causing  injury,  was  held  to  state  a 
prood  cause  of  action,  in  Louisville  &  N.  R. 
Co.  V.  Perkins  (Ala.)  39  So.  305. 

A  street  car  company  is  liable  for  the  act 
of  its  conductor  in  wilfully  ejecting  a  pas- 
senger from  a  street  car.  Converse  v. 
Washington  &  G.  R.  Co.  2  MacArth.  504. 

A  carrier  is  liable  for  the  act  of  a  freight 
conductor  in  ejecting  a  would-be  passenger 
from  his  train  by  means  of  imusual  and  un- 
necessary violence  of  word  and  act.  West- 
ern &  A.  R.  Co.  v.  Turner,  72  Ga.  292,  63 
Am.  Rep.  842. 

And  a  street  car  company  was  held  liable 
for  the  unlawful  violence  of  one  of  its  con- 
ductors in  beating,  kicking,  and  cutting  with 
a  knife,  a  passenger,  upon  a  short  delay  in 
paying^  fare.  Savannah  Street  R.  Co.  ▼. 
4L.Ru4.(N.S.) 


Bryan,  86  Ga.  312,  22  Am.  St.  Rep.  464,  12 
S.  E.  307. 

If  a  colored  woman  is  denied  the  privilege 
of  the  ladies'  car  through  mere  wantonness 
on  the  part  of  the  brakeman  the  company  is 
liable.  Chicago  &  N.  W.  R.  Oo.  v.  Williams, 
65  ni.  185,  8  Am.  Rep.  641. 

So,  if  a  passenger  is  injured  by  the  act  of 
the  conductor  when  acting  under  the  general 
scope  of  his  employment,  even  though  the 
act  is  wanton  and  malicious,  the  company 
will  be  liable.  North  Chicago  City  R.  Co. 
V.  Gastka,  128  111.  013,  4  L,R.A.  481,  21  N. 
E,  522. 

The  liability  of  a  railroad  company  for 
the  act  of  a  brakeman  in  maliciously  eject- 
ing a  passenger  from  a  train  is  upheld  in 
Illinois  C.  R,  Co.  v.  Davenport,  177  111.  110, 
52  N.  E.  266. 

Trainmen  are  not  authorized  to  inflict  un- 
necessary' personal  violence  in  putting  an  in- 
toxicated man  off  the  train,  and  the  com- 
pany is  liable  for  their  act  in  so  doing, 
Illinois  C.  R.  Co.  v.  Sheehan,  29  111.  App.  90. 

For  a  wrongful  act  of  a  conductor  in  ex- 
pelling a  passenger  from  a  train,  done  in  a 
spirit  of  oppressive  malice  or  wantonness, 
the  company  was  held  liable  in  exemplary 
damages  in  Jeffersonville  R.  Co.  v.  Rogers, 
38  Ind.  116,  10  Am.  Rep.  103.  This  was  upon 
the  principle  that  a  corporation  is  liable  for 
wilful  acts  of  its  agents,  committed  within 
the  general  scope  of  their  employment. 

So,  in  Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Theobald,  61  Ind.  246,  the  carrier  was  held 
liable  for  the  wilful  and  malicious  net  of  a 
brakeman  in  ejecting  a  passenger,  when  the 
act  was  done  in  the  line  of  employment. 

And  so,  the  principle  is  promulgated  in 
Louisville  &  N.  R.  Co.  v.  Kelly,  92  Ind.  371, 
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Ridley,  24  Abb.  N.  C.  172,  9  N.  Y.  Supp. 
922;  Williams  v.  Pullman  Palace  Car  Co.  40 
La.  Ann.  87,  8  Am.  St.  Rep.  512,  3  So.  631; 
Keene  v.  Lizardi,  5  La.  431,  25  Am.  Deo. 
197;  White  v.  Norfolk  &  S.  K  Co.  115  N.  C. 
631,  44  Am.  St.  Rep.  489,  20  «.  E.  191;  Mor- 
rissey  v.  Eastern  R.  Co.  126  Mass.  377,  30 
Am.  Rep.  686;  Carpenter  v.  Boston  &  A.  R. 
Co.  21  Am.  &  Eng.  R.  Cas.  336,  note,  97  N. 
Y.  494,  49  Am.  Rep.  540. 

Where  a  servant  of  the  company,  intrust- 
ed by  it  with  the  care  of  supervision  over 
passengers,  commits  some  act  toward  a  pas- 
senger in  direct  violation  of  his  duty  to  look 
out  for  the  comfort  and  safety  of  passen- 
gers, the  master  is  liable. 

Craker  v.  Chicago  &  N.  W.  R.  Co.  36  Wis. 
657,  17  Am.  Rep.  504;  Stewart  v.  Brooklyn 
&  C.  T.  R.  Co.  90  N.  Y.  688,  43  Am.  Rep. 
185;  Chicago  &  E.  R.  Co.  v.  Flexman,  103  111. 
546,  42  Am.  Rep.  33. 

A  railroad  company  is  under  a  special  duty 
to  persons  who  come  upon  its  premises  for 
the  purpose  of  doing  business  with  it  as  a 
common  carrier. 

Pierce,  Railroads,  275;  Hamilton  v.  Texas 
&  P.  R.  Co.  64  Tex.  251,  53  Am.  Rep.  756; 


Fick  v.  Chicago  &  X.  W.  R.  Co.  68  Wis.  469, 
60  Am.  Rep.  878,  32  N.  W.  527;  Thomp. 
Carr.  Pass.  pp.  352  et  seq.;  Pendleton  v. 
Kinsley,  3  Cliff.  416,  Fed.  Cas.  Xo.  10,922; 
Milwaukee  &  M.  R.  Co.  v.  Finney,  10  Wis. 
388;  Batton  v.  South  &  North  Ala.  R.  Co. 
77  Ala.  591,  54  Am.  Rep.  80;  Britton  v. 
Atlanta  &  C.  Air-Line  R.  Co.  88  N.  C. 
636;  2  Rorer,  Railroads,  957;  Baltimore  & 
O.  R.  Co.  V.  Schwindling,  8  Am.  &  Eng.  R. 
Cas.  552,  note,  101  Pa.  258,  47  Am.  Rep.  706; 
Gillis  V.  Pennsylvania  R.  Co.  59  Pa.  141,  98 
Am.  Dec.  317;  Gillingham  v.  Ohio  River  R. 
Co.  35  W.  Va.  688,  14  L.  R.  A.  798,  29  Am. 
St.  Rep.  827,  14  S.  E.  243. 

There  is  no  question  about  the  duty  of 
protection  while  the  passenger  goes  into  the 
depot  to  get  his  dinner. 

Peniston  v.  Chicago,  St.  L.  &  N.  O.  R.  Co. 
34  La.  Ann.  777,  44  Am.  Rep.  444;  Dice  v. 
Willamette  Transp.  &  Locks  Co.  8  Or.  60. 
34  Am.  Rep.  575. 

Nor  after  arrival,  where  the  passenger 
was  aiding  in  taking  off  his  baggage. 

Ormond  v.  Hayes,  60  Tex.  180. 

Now  what  difference  in  legal  principle  is 
there  in  the  liability  of  the  road  for  an  as- 


47  Am.  Rep.  149,  that  a  carrier  is  responsible 
for  injuries  wilfully  inflicted  upon  a  passen- 
ger by  servants  engaged  in  the  performance 
of  duties  within  the  general  scope  of  their 
employment. 

A  street  car  company  is  liable  for  a  wilful 
injury  inflicted  upon  a  passenger  by  a  serv- 
ant acting  within  the  scope  of  his  employ- 
ment. The  court  says  that  the  liability  of 
the  master  under  such  circumstances  is  too 
well  settled  in  Lidiana  to  be  open  to  contro- 
versy. Citizens'  Street  R.  Co.  v.  Willoeby, 
134  Ind.  563,  33  N.  E.  627. 

An  agricultural  society  is  liable  for  a  ma- 
licious injury  by  a  gatekeeper  attempting  to 
enforce  a  rule  of  the  societj',  according  to 
Oakland  City  Agri.  &  Industrial  Soc.  ▼. 
Bingham,  4  Ind.  App.  645,  31  N.  E.  383. 

And  so,  a  railway  company  is  liable  for 
the  act  of  its  conductor  in  wilfully  injuring 
a  passenger  while  expelling  him  from  the 
train  in  the  line  of  duty.  Baltimore  &  0. 
R,  Co.  V.  Norris,  17  Ind.  App.  189,  60  Am. 
St.  Rep.  166,  46  N.  E.  554. 

When  a  wilful  or  criminal  act  is  done  by  a 
servant  in  the  course  of  his  employment,  to- 
ward a  passenger,  the  carrier  is  liable, — the 
intent  with  which  the  act  is  done  does  not 
affect  the  carrier's  liability.  McKinley  v. 
Chicago  &  N.  W.  R.  Co.  44  Iowa,  314,  24  Am. 
Rep.  748. 

So,  a  carrier  is  liable  for  a  wanton  assault 
upon  a  passenger  by  a  servant  acting  within 
the  line  of  his  employment,  where  the  rela- 
tion of  carrier  and  passenger  exists;  no 
matter  what  the  motive  is  which  causes  the 
servant  of  the  carrier  to  commit  an  unlawful 
act,  a  carrier  is  responsible  for  the  act  and 
its  natural  consequences.  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Henry,  65  Kan.  715,  29  L.RA. 
46.5,  41  Pac.  952. 
4L.R.A.(N.S.) 


Where  a  driver  insulted  a  passenger,  and 
at  once  pursued  him  into  the  street,  and 
there  violently  assaulted  him,  the  carrier 
was  held  liable,  the  whole  series  of  acts  be- 
ing regarded  as  done  within  the  scope  of  the 
employment.  Wise  v.  Covington  &  C.  Street 
R.  Co.  91  Ky.  637,  16  S.  W.  361. 

A  Pullman  car  company  is  liable  for  the 
act  of  a  servant  in  wantonly  and  maliciously 
assaulting  a  passenger,  while  acting  within 
the  scope  of  his  employment.  Pullman  Pal- 
ace Car  Co.  V.  Lawrence,  74  Miss.  782,  22  So. 
63. 

A  direction,  made  wantonly  and  mali- 
ciously by  a  brakeman,  to  jump  from  a  train 
on  account  of  danger,  in  consequence  of 
which  a  passenger  does  jump  and  receives 
injuries,  renders  the  carrier  liable  therefor. 
"If,  in  the  performance  of  that  duty,  he 
wilfully  and  maliciously  terrorizes  and  in- 
jures passengers,  the  carrier  is  responsible 
for  his  conduct."  Ephland  v.  Missouri  P.  R. 
Co.  71  Mo.  App.  597. 

A  carrier  is  held  liable  for  a  malicious  and 
wanton  assault  by  a  conductor  in  ejecting  a 
passenger  from  a  car  for  accidentally  step- 
ping on  the  trolley  cord,  and  thereby  pull- 
ing the  trolley  pole  from  the  wire,  in  Tanger 
v.  Southwest  Missouri  Electric  R.  Co.  85 
Mo.  App.  28. 

A  railway  conductor,  in  the  exercise  of  his 
police  powers  and  disciplinary  control  over 
his  train,  may  use  such  force  as  is  necessarv 
to  overcome  the  resistance  of  a  recusanc 
passenger;  yet,  if  he  employs  such  unneces- 
sary force  as  to  maltreat  the  resisting  in- 
truder in  ill-temper  or  hostility;  or  if  tho 
excessive  force  used  by  him  is  shown  to  be 
wanton  or  malicious, — the  railroad  company 
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sault  by  its  servant  in  the  depot  five  min- 
utes after  the  arrival  of  the  train,  and  its 
liability  for  an  assault  by  him,  in  the  same 
place,  forty-eight  hours  after, — the  traveler 
calling  for  his  baggage  in  each  case  ? 

Johnson  v.  Boston  &  M.  R.  Co.  125  Mass. 
76. 

To  show  grave  misapprehension  underly- 
ing the  contention  that  the  railroad's  lia- 
bility for  the  misconduct  of  its  agents  on 
its  trains  rests  purely  upon  the  relation  of 
carrier  and  passenger,  I  need  only  call  at- 
tention to  the  responsibilities  of  a  sleeping- 
car  company. 

Pullman  Palace  Car  Co.  v.  Smith,  79  Tex. 
468,  13  L.R.A.  216,  23  Am.  St.  Rep.  356,  14 
S.  W.  993;  Pullman  Palace  Car  Co.  v.  Gavin, 
1)3  Tenn.  53,  21  L.R.A.  298,  42  Am.  St.  Rep. 
1)02,  23  S.  W.  70;  Pullman  Palace  Car  Co.  v. 
Matthews,  74  Tex.  654,  15  Am.  St.  Rep.  873, 
12  S.  W.  744;  Pullman  Palace  Car  Co.  v. 
Pollock,  69  Tex.  120,  5  Am.  St.  Rep.  31,  6 
S.  W.  814;  Lewis  v.  New  York  Sleeping  Car 
Co.  143  Mass.  267,  68  Am.  Rep.  135.  9  N. 
E.  615. 

In  considering  what  is  reasonable  time  in 
which  to  take  away  baggage,  we  are  to  look 


at  the  customs  of  the  country,  the  manner 
and  facilities  for  transporting  baggage  from 
the  station,  and  all  the  surrounding  circum- 
stances; and  what  would  be  a  reasonable 
time  in  one  case  might  not  be  so  in  another. 

Mote  V.  Chicago  &  N.  W.  R.  Co.  27  Iowa, 
22,  1  Am.  Rep.  212;  Louiaville,  C.  &  L.  R. 
Co.  V.  Mahan,  8  Bush,  184;  Roth  v.  Buffalo 
&  State  Line  R.  Co.  34  N.  Y.  548,  90  Am. 
Dec.  734;  Jones  v.  Norwich  &  N.  Y.  Transp. 
Co.  50  Barb.  193;  Jacobs  v.  Tutt,  33  Fed. 
412;  Ouimit  v.  Henshaw,  35  Vt.  605,  84  Am. 
Dec.  646. 

A  railroad  company  is  bound  to  keep  its 
premises  and  stations  in  a  reasonably  safe 
and  fit  condition. 

Alabama  G.  S.  R.  Co.  v.  Arnold,  84  Ala. 
159,  5  Am.  St.  Rep.  354,  4  So.  359;  McDon- 
ald V.  Chicago  &  N.  W.  R.  Co.  26  Iowa,  124, 
96  Am.  Dec.  114. 

Persons  who  have  business  with  the  com- 
pany at  the  stations,  such  as  loading  or  un- 
loading freight,  are  entitled  to  protection, 
and  may  recover  for  an  injury  occasioned 
by  the  unsafe  condition  of  the  building,  or  a 
failure  to  light  it  properly. 

Buenemann  v.  St.  Paul,  M.  &  M.  R.  Co. 


is  liable.  Randell  v.  Chicago,  R.  I.  &  P.  R. 
Co.  102  Mo.  App.  342,  76  S.  W.  493. 

The  wanton  ejection  of  a  passenger  from 
a  car  renders  the  carrier  liable,  according  to 
Ruebsam  v.  St.  Louis  Transit  Co.  108  Mo. 
App.  437,  83  S.  W.  984. 

A  street  car  company  is  liable  for  the  act 
of  a  conductor  in  committing  an  unprovoked 
assault  upon  an  old  man  by  pushing  and 
kicking  him  as  he  is  attempting  to  alight 
from  the  car.  Flynn  v.  St.  Louis  Transit  Co. 
113  Mo.  App.  185,  87  S.  W.  560. 

Although  a  conductor,  in  ejecting  a  pas- 
senger for  a  refusal  to  pay  fare,  acts  mali- 
ciously, the  carrier  is  responsible.  Perkins  v. 
Missouri,  K.  &  T.  R.  Co.  55  Mo.  201. 

A  street  railway  company  is  liable  for  the 
brutal  and  violent  expulsion  of  a  passenger 
from  a  car  by  the  conductor.  There  is  no 
doubt  of  such  liability,  according  to  Haman 
v.  Omaha  Horse  R.  Co.  35  Neb.  74,  52  N.  W. 
830. 

A  railroad  corporation  is  liable  for  the 
wanton  and  malicious  acts  of  its  agents  to- 
ward its  passengers  while  engaeed  in  the 
business  of  the  corporation,  althoujrh  the  acts 
were  not  directly  nor  impliedly  authorized 
or  ratified  by  the  corporation.  Quigloy  v. 
rf>Titral  P.  R.  Co.  11  Nev.  360,  21  Am.  Rep. 
757. 

A  carrier  is  responsible  for  the  acts  of  a 
servant  toward  a  passenger  while  engaged 
in  the  master's  work,  although  done  with  a 
wanton  or  reckless  purpose  to  accomplish  it 
in  an  unlawful  manner.  Rowell  v.  Boston  & 
M.  R.  Co.  68  N.  H.  358,  44  Atl.  488. 

If  the  ejection  of  a  passenger  from  a 
train  is  within  the  scope  of  a  brakeman*s 
authority,  and  in  so  doing  the  brakeman 
acts  for  the  company,  and  not  for  himself 
4L.R.A.(N.S.) 


or  his  own  ends,  the  company  is  not  exon- 
erated, although  the  servant  may  act  bru- 
tally in  the  performance  of  the  act.  Hoff- 
man v.  New  York  C.  &  H.  R.  R.  Co.  87  N.  Y. 
31,  41  Am.  Rep.  337. 

It  was  contended  in  Schultz  v.  Third  Ave. 
R.  Co.  89  N.  Y.  242,  that  the  act  of  a  con- 
ductor in  pushing  a  passenger  from  a  car 
was  so  reckless  and  malicious  that  the  car- 
rier was  not  responsible  for  it;  but  tbe 
court  held  the  contention  overruled  by  pre- 
vious holdings  of  the  New  York  courts. 

Toomey  v.  Delaware,  L.  &  "W.  R.  Co.  4 
Misc.  392,  27  N.  Y.  Supp.  108,  goes  on  the 
theory  that  if,  in  causing  the  arrest  of  pas- 
sengers on  account  of  alleged  failure  to 
pay  fare,  the  conductor  did  not  act  mali- 
ciouslv,  the  carrier  would  not  be  liable. 

Where  a  conductor  has  the  power,  as  serr- 
ant  of  a  street  car  company,  to  expel  im- 
proper persons  from  the  platform  of  the  car, 
the  carrier  is  liable  for  his  mistakes  com- 
mitted in  the  exercise  of  this  authority,  even 
if  wilfully  done.  Lyons  v.  Broadway  &  S. 
A.  R.  Co.  32  N.  Y.  8.  R.  232,  10  N.  Y.  Supp. 
237. 

If  an  agent  employed  by  a  carrier  to  sell 
tickets,  and  empowered  to  eject  improper 
persons  from  the  premises,  did  an  act  which 
was  in  fact  done  towards  enforcing  this  au- 
thority, the  carrier  is  responsible  for  the  act 
and  for  the  particular  manner  in  which  it 
was  done,  although  the  defendant  selected 
the  manner  for  a  purpose  of  his  own,  in  pas- 
sion or  wilfulness.  McKeman  v.  Manhattan 
R.  Co.  22  Jones  &  S.  354. 

Evidence  that  an  employee  of  a  theater 
company  was  taking  up  tickets  at  the  time 
he  committed  an  assault  upon  a  patron,  aft- 
er some  words  resulting  from  the  latter's 
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IS  Am.  &  Eng.  R.  Cas.  156,  note,  82  Miim. 
390,  20  N.  W.  379. 

The  right  of  protection  exteriUs  to  all  per- 
sona 'Vho  have  rightful  occasion  to  use"  the 
station  or  platforms. 

Tobin  V.  Portland,  S.  &  P.  R.  Co.  59  Me. 
183,  8  Am.  Rep.  415;  1  Wood,  Railway  Law, 
pp.  506,  507;  State  v.  Steele,  106  N.  C.  767, 
8  LJLA.  516,  19  Am.  St.  Rep.  573,  11  S.  E. 
478;  Com.  v.  Power,  7  Met.  600,  41  Am.  Dec. 
465;  Old  Colony  R.  Co.  v.  Tripp,  147  Mass. 
35,  9  Am.  St.  Rep.  661,  17  N.  E.  89. 

The  servant,  at  the  time  of  doing  the 
acts  complained  of,  was  on  duty  for  nis 
master,  and  at  or  near  his  proper  place;  and 
the  assault  was  committed  on  appellee  while 
he  was  properly  on  the  master's  ground,  and 
under  the  charge  of  the  master's  servants, 
and  entitled  to  their  protection  rather  than 
their  abuse. 

Indianapolis  Union  R.  Co.  v.  Cooper,  6  Ind. 
App.  202,  33  N.  E.  219;  Drew  v.  Peer,  93  Pa. 
234,  28  Am.  L.  Rev.  127 ;  Bass  v.  Chicago  & 
N.  W.  R.  Co.  36  Wis.  459,  17  Am.  Rep.  495; 
Jencks  v.  Coleman,  2  Sumn.  221,  Fed.  Cas. 
No.  7,258;   Com.  v.  Power,  7  Met.  596,  41 


Am.  Dec.  465;  Brazil  v.  Peterson,  44  Minn. 
212,  46  N.  W.  331. 

No  words  will  justify  a  killing.  The 
agent  had  a  right  to  eject  Key  if  he  was 
misbehaving,  but  had  no  right  to  use  exces- 
sive force. 

State  V.  Steele,  supra. 

So  he  had  a  right  to  shoot  in  self-defense 
to  prevent  death  or  great  bodily  harm. 

New  Orleans  &  N.  E.  R.  Co.  v.  Jopes,  142 
U.  S.  18,  35  L.  ed.  919,  12  Sup.  Ct.  Rep.  109. 

Words  of  provocation  alone  will  not  jus- 
tify an  assault  by  a  street  car  conductor  on 
a  passenger. 

Haman  v.  Omaha  Horse  R.  Co.  35  Neb.  74, 
52  N.  W.  830;  Hanson  v.  European  &  N.  A. 
R.  Co.  62  Me.  84,  16  Am.  Rep.  404;  Sanford 
V.  Eighth  Ave.  R.  Co.  23  N.  Y.  343,  80  Am. 
Dec.  286. 

An  assault  by  a  conductor  upon  a  passen- 
ger is  not  excused,  or  the  liability  of  a  car- 
rier defeated,  by  the  fact  that  the  passenger 
had  used  grossly  profane  and  abusive  lan- 
guage to  the  conductor  without  provocation. 

Baltimore  &  0.  R.  Co.  v.  Barger,  80  Md. 
23,  26  L.R.A.  220,  45  Am.  St.  Rep.  319,  30 
Atl.  560;  New  Jersey  S.  B.  Co.  v.  Brockett, 


refusal  to  get  in  line,  is  sufficient  to  compel 
a  nibmission  to  the  jury  of  whether  the  as- 
sault was  made  while  the  employee  was  act- 
ing within  the  scope  of  his  employment. 
Fowler  v.  Holmes  24  N.  Y.  S.  R.  299,  3  N. 
Y.  Snpp.  816. 

A  carrier  Is  liable  for  a  wilful  assault 
committed  by  an  employee  upon  a  passen- 
ger, although  in  departure  from  the  author- 
ity conferred  or  implied,  if  it  was  in  the 
course  of  employment.  Moritz  v.  Interur- 
ban  Street  R.  Co.  84  N.  Y.  Supp.  162. 

When  it  plainly  appears  that  the  act  of 
a  servant  was  done  in  the  course  of  his  em- 
ployment, his  wilfulness  in  doing  the  act 
will  not  excuse  the  master.  Passenger  R. 
Co.  V.  Young,  21  Ohio  St.  624,  8  Am.  Rep. 
78. 

A  carrier  was  held  liable  for  the  act  of 
its  conductor  in  removing  a  passenger  from 
a  car  in  such  a  manner  that  his  death  re- 
sulted, in  Pennsylvania  R.  Co.  v.  Vandiver, 
42  Pa.  365,  82  Am.  Dec.  520. 

A  carrier  was  held  liable  for  a  malicious 
assault  inflicted  by  the  conductor  upon  a 
passenger  because  the  latter  pulled  a  rope 
resistering  fares  instead  of  the  signal 
bell.  Artherholt  v.  Erie  Electric  Motor  Co. 
27  Pa.  Super,  a.  141. 

A  carrier  is  liable  for  the  wilful  act  of  an 
employee,  committed  in  the  course  of  his 
employment,  although  the  particular  act 
complained  of  has  been  forbidden  by  the 
earner.  Redding  v.  South  Carolina  R.  Co.  3 
S.  a  N.  S.  1,  16  Am.  Rep.  681. 

The  evidence  is  sufficient  to  sustain  a  ver- 
dict of  exemplary  damages  against  a  car- 
rier where  its  conductor  brutally  assaulted 
a  passenger  in  attempting  to  eject  him  for 
alleged  failure  to  pay  fare,  when  the  pas- 
4L.R.A.tN.S.) 


senger  repeatedly  and  earnestly  affirmed 
that  he  had  paid  his  fare.  Denison  &.  S 
R.  Co.  V.  Randell,  29  Tex.  Civ.  App.  460.  69 
S.  W.  1013. 

If  a  railroad  employee,  in  the  discharge  of 
his  duty  to  the  company,  loses  his  t«imper 
and  uses  an  unreasonable  amount  of  force, 
that  will  not  acquit  the  company  of  respon- 
sibility. Texas  &  N.  O.  R.  Co.  v.  Taylor,  31 
Tex.  Civ.  App.  617,  73  S.  W.  1081,  arguendo. 

So,  the  carrier  was  held  liable  for  the 
violent  ejection  of  a  passenger  from  a  car  by 
the  conductor  upon  the  passenger's  refusal 
to  unfold  his  transfer  upon  handing  it  to 
the  conductor,  in  El  Paso  Electric  R.  Co.  v. 
Alderete,  36  Tex.  Civ.  App.  146,  81  S.  W. 
1246. 

The  conduct  of  a  conductor  in  ejecting  a 
passenger  was  declared  wanton  and  mali- 
cious in  Norfolk  &  W.  R.  Co.  v.  Anderson, 
90  Va.  1,  44  Am.  St.  Rep.  884,  17  S.  E.  757 ; 
and  the  carrier  was  held  liable  in  exemplary 
damages. 

A  carrier  is  liable  for  the  violent  and 
wilful  act  of  an  employee  toward  a  passen- 
ger when  the  employee  *is  acting  in  the 
course  of  his  employment.  Fick  v.  Chic4igo 
&  N.  W.  R.  Co.  68' Wis.  469,  60  Am.  Rep. 
878.  32  N.  W.  527;  Stone  v.  Chicago,  St.  P. 
M.  &  O.  R.  Co.  88  Wis.  98,  59  N.  W.  457, 
arguendo. 

in.  When  act  is  beyond  scope  of  employ- 
ment. 

To  the  extent  shown  by  the  decisions 
above,  viz.,  that,  for  the  malicious  act  of  a 
servant,  acting  within  the  scope  of  his  em- 
ployment, the  master  is  liable  when  the 
act  violates  some  special  duty  of  his  toward 
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121  U.  S.  637,  30  L.  ed.  1049,  7  Sup.  a.  Rep. 
1039;  Chicago  &  E.  R.  Co.  v.  Flexman,  103 
111.  546,  42  Am.  Rep.  33;  Ooggins  v.  Chicago 
&  A.  R.  Oo.  18  111.  App.  620;  Willey  v.  Car- 
penter, 64  Vt.  212,  15  L.R.A.  853,  23  Atl. 
(130;  Goldsmith  v.  Joy,  61  Vt.  488,  4  L.R.A. 
500,  15  Am.  St.  Rep.  923,  17  Atl.  1010; 
Chicago,  St.  L.  &  P.  R.  Co.  v.  Bills,  104  Ind. 
13,  3  N.  E.  611. 

Railroad  corporations  are  liable  for  all 
acts  of  wantonness,  ruden— s,  or  force  done 
or  caused  to  be  done  by  their  agents  and  em- 
ployees, if  done  in  and  about  the  business 
or  duties  assigned  to  them  by  the  corpora- 
tion. 

Louisville  &  N.  R.  Co.  v.  Whitman,  79  Ala. 
328;  2  Morawetz,  Priv.  Corp.  §  730;  Illinois 
C.  R.  Co.  V.  King,  6ft  Miss.  852,  13  So.  824; 
Rose  V.  Louisville,  N.  O.  &  T.  R.  Co.  70  Miss. 
725,  36  Am.  St.  Rep.  686,  12  So.  825;  Hcwett 
V.  Swift,  3  Allen,  420;  Moore  v.  Fitchburg 
R,  Corp.  4  Gray,  466,  64  Am.  Dec.  83;  IIU- 
nois  C.  R.  Co.  v.  Sheehan,  29  111.  App.  90; 
Redding  v.  South  Carolina  K  Co.  8  8.  C.  N. 
S.  1,  16  Am.  Rep.  681;  Noblesville  &  E. 
Gravel  Road  Co.  v.  Gause,  76  Ind.  143,  40 
Am.  Rep.  224;  Palmeri  v.  Manhftttan  R.  Co. 


133  N.  Y.  261,  16  L.R.A.136,  28  Am.  St.  Rep. 
632,  30  N.  E.  1001 ;  Turner  v.  Western  &  A. 
R.  Co.  69  Ga.  827;  Peeples  v.  Brunswick  &  A- 
R.  Oo.  60  Ga.  281;  Gasway  v.  Athmta  &  W. 
P.  R.  Co.  58  Ga.  216;  Savannah  Street  R.  Co. 
V.  Bryan,  86  Ga.  312,  22  Am.  St.  Rep.  464, 
12  S.  E.  307;  Thomp.  Carr.  Pass.  369;  In- 
dianapolis, P.  &  C.  R.  Co.  V.  Anthony,  43  Ind. 
189;  Marshall  v.  Stewart,  33  Eng.  L.  &  £q. 
7. 

A  railroad  company*  is  liable  for  the  wan- 
ton act  of  an  engineer  in  frightening  norses 
by  blowing  off  steam  or  sounding  the  whis- 
tle. 

Toledo,  W.  &  W.  R.  Co.  v.  Harmon,  47 
111.  298,  95  Am.  Dec.  489;  Chicago,  B.  &  Q. 
R.  Co.  V.  Dickson,  63  111.  161,  14  Am.  Hep. 
114. 

The  master  who  puts  a  servant  in  a  place 
of  trust  or  responsibility,  or  commits  to  him 
the  management  of  his  business  or  the  care 
of  his  property,  is  justly  held  responsible 
when  the  servant,  through  lack  of  judgment 
or  discretion,  or  from  infirmity  of  temper, 
or  under  the  influence  of  passion  aroused  by 
the  circumstances  and  the  occasion,  goes  be- 
yond the  strict  line  of  his  duty  or  authority. 


another,  the  courts,  as  first  above  stated, 
concede  their  approval  almost  unanimously; 
but  just  at  this  point  a  confiict  arises, — one 
class  of  cases  holding  that  it  is  only  when 
the  malicious  act  is  within  the  scope  of  the 
employment  that  the  master  is  liable;  the 
other  holding  that  he  is  liable  for  any  ma- 
licious act  committed  during  the  continu- 
ance of  the  obligation  owing  by  him,  on  the 
ground  that  he  cannot  devolve  his  bounden 
duty  upon  an  employee,  and  then  escape  li- 
ability for  a  failure  to  perform  it  by  reason 
(»f  the  latter's  malice.  Much  of  the  confu- 
sion in  the  decisions  exists  by  reason  of  dif- 
liculty  in  determining  what  the  courts  mean 
by  the  phrase  "scope  of  employment."  If 
the  same  meaning  were  attached  to  this 
phrase  by  all  of  the  courts  using  it  in  decid- 
ing the  point  under  discussion,  most 
of  the  confusion  would  vanish,  and 
in  many  instances  it  would  probably  ap- 
pear that  decisions  apparently  conflicting 
were  in  reality  harmonious,  since  it  is  used 
to  describe  acts  ranging  all  the  way  from 
one  clearly  within  the  line  of  duty  to  one 
entirely  outside  it,  but  committed  during  the 
continuance  of  the  contract  relationship  be- 
t  ween  the  master  and  party  injured,  and  in 
violation  thereof.  In  some  instances  diffi- 
culty exists  in  determining  upon  which  of 
the  two  doctrines  first  above  indicated  the 
decision  was  based.  When,  however,  the  vio- 
lation of  the  contract  duty  owing  by  the 
master  to  the  injured  party  seems  upper- 
most in  the  court's  mind,  it  is  perhaps  jus- 
tifiable to  deem  the  decision  based  upon  the 
rule  of  strict  or  absolute  liability  for  vio- 
lation of  the  contract  duty,  rather  than  up- 
on the  principle  of  respondeat  superior.  In 
order  to  show  the  existing  state  of  the 
4L.R.A.(N.S.) 


question  in  the  various  jurisdictions,  the 
cases  have  been  taken  up  by  states,  and 
their  relative  weight  thus  more  clearly 
shown. 

A  number  of  Federal  decisions  seem  to 
regard  the  violation  of  the  master's  duty  as 
the  ground  of  liability. 

Thus,  a  sleeping  car  company  is  respon- 
sible for  the  wilful  misconduct  of  its  em- 
ployees placed  in  charge  of  a  sleeping  car, 
when  the  misconduct  is  of  such  nature  as  to 
interfere  with  the  safe  and  comfortable  use 
of  the  car  for  sleeping-car  purposes.  Camp- 
bell v.  Pullman  Palace  Car  Oo.  42  Fed.  484. 

A  steamship  company,  under  its  contract 
to  transport  passengers  safely,  is  liable  for 
the  acts  of  agents  of  an  independent  con- 
tractor, hired  by  it  to  assist  in  the  transpor- 
tation, in  assaulting,  without  cause,  one  of 
its  passengers.  Barrow  S.  S.  Co.  v.  Kane,  31 
C.  C.  A.  452,  59  U.  S.  App.  574,  88  Fed.  197. 

In  holding  a  steamship  company  liable  for 
the  act  of  an  employee  m  violently  assault- 
ing a  passenger,  the  court  states  as  a  prin- 
ciple that,  where  the  misconduct  of  an  agent 
causes  a  breach  of  contract  of  his  principal, 
then  the  principal  is  liable  in  an  action  to 
the  injured  party  whether  such  misconduct 
be  wilful  or  malicious,  or  merely  negligent. 
Pendleton  v.  Kinsley,  3  Cliff.  416,  Fed. 
Cas.  No.  10,922. 

A  judgment  against  a  railroad  company 
for  an  assault  committed  by  its  conductor 
was  affirmed,  and  the  evidence  showed  that 
the  altercation  during  which  the  assault  oc- 
curred was  one  provoked  by  an  insult  which 
the  conductor  himself  gave,  in  Texas  &  P. 
R.  Co.  V.  Williams,  10  C.  C.  A.  463,  23  U.  S. 
App.  379,  62  Fed.  440. 

Tn   Alabama  the   rule  of   strict   liability 
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and  inflicts  an  unjustifiable  injury  upon  an- 
other. 

Rounds  T.  Delaware,  L.  ft  W.  R.  Go.  64  N. 
Y.  129,  21  Am.  Rep.  697;  Cooley,  Torts,  538; 
Harriss  v.  Mabry,  23  N.  C.  (1  Ired.  L.)  240; 
Philadelphia  &  R.  R.  Co.  v.  Derby,  14  How. 
468,  14  L.  ed.  502;  Rogahn  v.  Moore  Mfg.  & 
Foundry  Oo.  79  Wis.  673,  48  N.  W.  669;  2 
Wood,  Railway  Law,  1404;  Northwestern  R. 
Co.  V.  Hack,  66  HI.  238;  Quinn  v.  Power,  87 
N.  Y.  535,  41  Am.  Rep.  392. 

Faircloth,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

When  the  plaintiff's  intestate  purchased 
his  ticket  at  Petersburg,  and  had  his  bag- 
gage cheeked  to  Garysburg,  the  contract  for 
their  saf-e  delivery  at  the  latter  place  was 
complete.  The  passenger's  exit  from  the 
train  at  Bellfield  discharged  the  contract  as 
to  him  as  a  passenger,  and  we  have  only  to 
consider  the  duties  and  liabilities  of  the  par- 
ties as  to  the  baggage,  consisting  of  two 
trunks.  The  contract  as  to  the  baggage, 
however,  continued  to  the  point  of  delivery, 
and  until  the  delivery  was  made. 

Common  carriers  are  insurers,  subject  to 


a  few  reasonable  exceptions.  They  are  held 
to  exercise  the  greatest  practicable  care,  the 
highest  degree  of  prudence,  and  the  utmost 
human  skill  and  foresight  which  has  been 
demonstrated  by  experience  to  be  practica- 
ble. They  are  so  held  upon  the  grounds  of 
public  policy,  reason,  and  safety  to  their 
patrons.  The  exceptions  are  the  act  of  God 
and  the  public  enemy.  If  these  be  the  prox- 
imate cause,  and  without  any  neglect  on  the 
part  of  the  carrier,  then  he  is  not  liable  in 
damages.  He  is,  against  all  perils,  oouna 
to  do  his  utmost  to  protect  against  loss  or 
damage,  and  must  use  efforts  proportioned 
to  the  emergency  to  ward  it.  off.  If  he  fails 
to  do  so  he  remains  liable,  although  the  act 
of  God  may  have  been  the  immediate  cause 
of  the  mischief.  Passengers  are  entitled  to 
protection  from  the  carrier's  agents,  against 
assaults  or  insults  from  their  own  employ- 
ees, from  other  passengers,  or  persons  on 
the  train,  whether  such  persons  are  right- 
fully on  the  train  or  not.  The  reason  of 
the  above  rigid  rules  is  that  the  passenger 
and  his  baggage,  during  the  transit,  are  iu 
the  possession  of,  and  under  the  immediate 
supervision    and    control  of,    the    carrier's 


seems  to  have  been  finally  adopted  after 
earlier  approval  of  the  other  rule  requiring 
that  the  malicious  act  must  be  within  the 
scope  of  employment  in  order  to  create  lia- 
bility against  the  master. 

Thus,  in  an  arguendo  statement  in  Louis- 
ville &  N.  R.  Co.  V.  Whitman,  79  Ala.  328, 
the  clearly  established  doctrine  is  declared 
to  be  that  railroad  corporations  are  liable 
for  all  acts  of  wantonness  done  by  their 
employees  in  and  about  the  duties  assigned 
to  them;  but  that  the  liability  does  not  ex- 
tend to  any  wanton  act  which  an  employee 
might  commit  in  a  matter  not  connected 
with  his  service  to  the  carrier. 

But  later,  in  Birmingham  R.  &  Electric 
Oo.  T.  Baird,  130  Ala.  334,  64  L.R.A.  762, 
89  Am.  St.  Rep.  43,  30  So.  466,  in  holding  a 
carrier  liable  for  a  wanton  assault  on  a 
passenger  by  its  conductor,  the  following 
doctrine  is  laid  down:  That  the  contract  of 
carriage  imposes  upon  the  carrier  the  duty, 
not  only  to  carry  the  passenger  safely  and 
expeditiously  between  the  termini  of  the 
route  embraced  in  the  contract,  but  also  to 
conserve  by  every  reasonable  means  his  con- 
venience, comfort,  and  peace  throughout  the 
journey;  and  that  this  same  duty  is,  of 
course,  upon  the  carrier's  agents;  that  they 
are  under  the  duty  of  protecting  each  pas- 
senger from  avoidable  discomfort  and  indig- 
nities, and  the  carrier  is  liable  in  damages 
for  their  failure  to  do  so,  and  it  is  of  no 
consequence  that  the  act  of  the  servant, 
complained  of,  bears  no  connection  or  rela- 
tion with  his  duties  to  the  carrier;  that  the 
carrier  is  liable  in  such  cases  because  the 
act  is  violative  of  the  duty  it  owes  through 
the  servant  to  the  passenger,  and  not  upon 
tito  ;-io*,  +h"t  the  act  is  incident  to  a  dutv 
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within  the  scope  of  the  servant's  employ- 
ment; and  it  is  manifestly  immaterial  that 
the  aot  may  have  been  one  of  private  retri- 
bution on  the  part  of  the  servant,  actuated 
by  personal  malice  toward  the  passenger. 
This  seems  to  be  the  latest  utterance  of  the 
Alabama  courts  upon  this  .question,  and  it 
is  a  very  clear  illustration  of  the  stricter 
rule  of  liability. 

It  is  remarked,  arguendo,  in  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Hackett,  68  Ark.  381,  41 
Am.  St.  Rep.  106,  24  S.  W.  881,  that  there 
has  been  a  difference  of  opinion  in  the  courts 
as  to  whether  a  master  is  liable  for  the  wil- 
ful and  malicious  acts  of  his  servant,  except 
where  they  were  in  violation  of  a  contract 
of  carriage. 

Where  a  colored  person  was  ejected  from 
a  street  car  by  the  conductor  thereof,  the 
court  declared,  in  Turner  v.  North  Beach  & 
M.  R.  Co.  34  Cal.  594,  that,  if  the  refusal 
of  the  conductor  to  permit  the  plaintiff  to 
enter  the  car  proceeded  purely  from  his  own 
malice,  and  was  in  violation  of  the  express 
orders  of  the  company,  the  latter  was,  nev- 
ertheless, liable  for  the  actual  damages  suf-  • 
fered  by  reason  of  such  refusal,  since,  the 
company  being  a  common  carrier  of  passen- 
gers, it  was  its  duty  to  receive  the  plaintiff 
as  a  passenger,  and  it  cannot  escape  lia- 
bility for  a  failure  to  do  so  on  the  ground 
that  its  conductor  acted  from  a  malicious 
motive. 

The  Georgia  court,  by  a  long  line  of  de- 
cisions, adopts  the  view  of  absolute  liabil- 
ity for  breach  of  the  special  duty. 

In  holding  a  railroad  company  liable  for 
the  act  of  a  baggage  master  in  wantonly 
maltreating  a  passenger,  the  court  says  that 
it  is  a  dutv  that  these  carriers  of  passen- 
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agentSi  such  as  the  conductor  and  baggage 
master,  and  hence  the  difference  in  degree 
of  the  liability  of  the  defendant  as  a  car- 
rier and  as  a  warehouseman.  We  have  not 
undertaken  to  cite  the  authors  and  decisions 
on  the  above  questions.  They  are  numer- 
ous, and  are  collected  in  16  Am.  &  Eng.  Enc. 
Law,  on  page  387.  The  contract  was  to  de- 
liver the  baggage  at  the  terminal  point,  and 
it  continues  until  the  delivery  is  made. 
The  transfer  of  the  baggage  from  the  train 
to  the  warehouse  did  not  terminate  the  con- 
tract, but  affected  only  the  degree  of  care 
required  in  the  two  positions.  The  reason 
for  the  strict  rule  to  be  observed  by  the 
carrier  as  such,  already  pointed  out,  does 
not,  in  the  nature  of  the  circumstances,  ap- 
ply to  him  as  a  warehouseman,  as  the  bag- 
gage could  not  be  at  all  times  under  his  im- 
mediate observation.  Id.  the  latter  capacity 
the  defendant  was  only  required  to  exercise 
ordinary  care  while  the  goods  remained  in 
his  custody.  Example:  In  Neal  v.  Wilming- 
ton &  W.  R.  Co.  63  N.  C.  (8  Jones,  L.)  482, 
it  was  held  that  keeping  goods  in  an  ordi- 
nary wooden  house  at  the  station,  fastened 
with  iron  locks  and  bars,  the  agent  residing 


200  yards  from  the  warehouse,  was  ordinary 
care,  and  the  railroad  was  not  liable  for  the 
loss  of  the  goods  by  theft.  If  the  passenger 
does  not  claim  his  baggage  within  a  reason- 
able time  after  arrival  at  its  destination, 
the  carrier  becomes  a  mere  bailee.  Under 
this  modified  obligation  of  bailee  or  ware- 
houseman, he  is  bound  to  exercise  ordinary 
care  in  keeping  the  baggage  until  called  for 
or  disposed  of  in  some  legal  way.  Thif* 
modified  obligation  of  the  carrier  is  not  an 
independent  one,  arising  from  the  accidental 
circumstance  of  the  baggage  being  left  on 
his  hands,  but  is  imposed  by  the  contract 
of  carriage,  and  rests  upon  the  carrier  with 
whom  the  contract  was  made.  It  is  not  sug- 
gested, however,  that  the  trunks  were  not 
properly  oared  for  in  this  case.  The  defend- 
ant was  not  a  gratuitous  bailee,  as  he  had 
the  right  to  charge  for  storage,  and  did 
charge  and  collect  it.  On  application,  the 
plaintiff's  intestate  had  received  one  trunk, 
when  he  was  informed  of  the  storage  charge 
(the  other  trunk  not  being  yet  delivered), 
when  he  became  angry,  and,  while  the  agent 
was  writing  and  delivering  the  receipt,  and 
receiving  the  money,  he  severely  abused  the 


gers  owe  to  the  public,  to  employ  reliable 
and  gentlemanly  agents  to  conduct  and 
manage  their  trains;  and,  if  they  do  not 
employ  such,  they  should  be  made  responsi- 
ble for  torts  committed  by  those  whom  they 
have  employed,  and  to  whom  they  have 
given  the  powef  to  violate  their  duty,  im- 
posed by  law,  safely  to  transport  the  pas- 
senger, and  decently  to  treat  him  on  his 
journey  so  long  as  he  properly  demeans 
himself.  Gasway  v.  Atlanta  &  W.  P.  R. 
Co.  68  Ga.  216. 

Failure  to  allege  that  a  conductor  acted 
within  the  scope  of  his  business  was  held 
not  a  vital  defect  in  an  action  against  a  car- 
rier for  a  beating  inflicted  by  the  conduct- 
or, in  Peeples  v.  Brunswick  k  A.  R.  Co.  60 
Ga.28L 

A  carrier  is  liable  for  the  act  of  a  conduct- 
or in  grossly  insulting  and  assaulting  a 
passenger  on  account  of  a  personal  animos- 
ity against  him.  East  Tennessee,  V.  &  G.  R. 
Co.  V.  Fleetwood,  90  Ga.  23, 16  S.  E.  778. 

The  court  says,  arguendo,  in  Columbus 
&  R.  R.  Co.  V.  Christian,  97  Ga.  66,  26  S.  E. 
411,  that,  if  the  freight  agent  of  a  railroad 
company  takes  advantage  of  the  opportu- 
nity, afforded  by  the  presence  of  a  patron  at 
his  place  of  business,  to  bring  about  a  dif- 
ficulty with  the  patron  upon  the  occasion  of 
some  previous  private  quarrel,  the  company 
will  be  liable  because  of  the  obligation  im- 
posed upon  it  by  law  to  at  least  afford  its 
patrons  protection  against  the  violence  of 
its  agents,  when  the  patron  is  himself  with- 
out fault,  and  is  engaged  about  his  busi- 
ness with  the  company. 

So,  the  court  says,  in  Georgia  R.  &  Bkg. 
Co.  V.  Richmond,  98  Ga.  495/2.5  S.  E.  566, 
that,  if  a  traveling  man  went  to  a  baggage 
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office  to  attend  to  his  baggage,  and  con- 
ducted himself  properly,  he  was  entitled  to 
respectful  treatment  from  the  agent;  and 
that,  if  the  latter,  under  these  circumstances, 
unlawfully  assaulted  and  beat  him,  the  com- 
pany was  responsible  in  damages  therefor. 

A  verdict  against  a  carrier  was  sustained 
in  Brunswick  &  W.  R.  Co.  v.  Moore,  101  Ga. 
684,  28  S.  E.  1000,  for  the  act  of  a  conduct- 
or in  shooting  and  injuring  a  passenger  just 
as  the  latter  had  alighted  from  the  train. 
This  is  on  the  ground  that,  by  virtue  of  his 
contract  of  passenger  carriage,  a  passenger 
is  entitled  to  be  protected  against  wanton 
and  wilful  acts  of  the  servantiB  of  the  oom- 
pany. 

A  carrier  is  liable  for  the  wanton  act  of 
one  of  its  servants  in  publicly  insulting  one 
of  its  passengers  in  coarse  and  brutal  lan- 
guage. Cole  V.  Atlanta  &  W.  P.  R.  Co.  102 
Ga.  474,  31  S.  E.  107. 

And  a  carrier  is  liable  for  the  act  of  a 
baggage  master  in  attempting  to  commit 
rape  upon  a  female  passenger.  Savannah. 
F.  A  W.  R.  Co.  V.  Quo,  103  Ga.  125,  40  L.R.A. 
483,  68  Am.  St.  Rep.  85,  29  S.  E.  607. 

A  railroad  company  is  liable  for  a  wilful 
assault  upon  a  passenger,  made  by  the  pro- 
curement of  its  conductor,  and  for  the  sub- 
sequent malicious  arrest  of  the  passenger. 
Central  R.  Co.  v.  Brown,  113  Ga.  414,  84  Am. 
St.  Rep.  250,  38  S.  E.  989. 

Where  a  conductor  maliciously  made  re- 
marks calculated  to  annoy  a  female  passen- 
ger a  recovery  against  the  railroad  company 
was  sustained,  in  Georgia  R.  &  Electric  Co. 
V.  Baker,  120  Ga.  991,  48  S.  E.  356. 

Some  strong  decisions  in  Illinois  have  also 
followed  this  doctrine. 

"It  is  undoubtedly  true  that,  where  the 
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agent  in  his  office,  and,  receiving  his  receipt 
and  change,  started  out  of  the  office,  and 
was  at  the  door,  when  the  agent  picked  up 
his  gun  and  shot  him  in  the  back  of  the 
neck,  when  he  fell  out  oil  the  doorsteps,  and 
soon  died  from  the  shock. 

A  patron  of  the  defendant,  while  in  his 
^mrehouse  on  business  connected  with  the 
road,  is  entitled,  from  defendant's  agent,  to 
protection  against  assaults  or  insults  from 
anyone.  The  language  of  the  deceased  to 
the  agent  was  rude  and  wrong,  for  which 
the  agent  had  a  right  to  expel  him  from  the 
premises  by  using  such  force  as  was  nec- 
essary, and  no  more.  The  offensive  lan- 
guage of  the  deceased,  however,  did  not  jus- 
tify or  excuse  the  violence  of  the  agent; 
and,  if  his  violent  act  was  done  within  the 
scope  of  his  employment  or  line  of  duty, 
then  his  employer,  the  defendant,  is  liable  in 
damages  for  the  injury  complained  of,  by 
reason  of  the  original  contract,  and  the  act 
of  the  agent  while  so  engaged.  Was  the 
agent's  act  in  the  course  of  his  employment, 
and  while  about  the  master's  business?  No 
decisive  test  can  be  given;  but  in  all  cases 
the  question  whether  the  act  was  committed 


by  the  servant  in  the  service  of  his  employ- 
er, or  for  his  own  purpose,  is  one  for  the 
jury,  in  view  of  all  the  circumstances. 
Wood,  Mast.  &  S.  594;  Hussey  v.  Norfolk 
Southern  R.  Co.  98  N.  C.  34,  2  Am.  St.  Rep. 
312,  3  S.  £.  923.  In  this  case  that  question 
was  submitted  to  the  jury  in  the  charge  of 
the  court,  and  by  their  verdict  the  fact  that 
the  agent  was  acting  within  the  line  of  his 
employer's  business  is  settled  in  the  affirm- 
ative. 

The  full  briefs  of  counsel,  and  their  able 
argument  on  each  side,  assisted  the  court 
greatly  in  the  consideration  of  this  case. 
We  do  not  find  it  necessary  to  refer  to  their 
numerous  citations,  but  will  do  so  as  to 
some  of  them.  Jones  v.  Glass,  35  N.  G.  (13 
Ired.  L.)  305,  relied  upon  by  the  defendant, 
was  the  case  of  an  overseer  engaged  in  his 
employer's  business.  In  the  exercise  of  his 
proper  duties,  he  used  excessive  force,  and 
seriously  injured  the  slave,  and  his  employer 
was  held  liable.  The  quotation  from  the 
opinion  on  page  308  was  that  the  driver  left 
the  track,  and  ran  over  a  man,  and  the 
master  was  held  not  liable,  because  the 
driver  was  not  doing  the  business  his  master 


employee  goes  outside  of  the  line  of  his  em- 
ployment, and,  for  purposes  of  his  own,  in- 
flicts an  injury  upon  the  person  of  one  who 
has  no  claim  upon  the  employer  arising  out 
of  any  special  relation  existing  between 
them,  being  a  stranger  to  the  master,  the 
principle  contended  for  [that  the  master  is 
not  liable  for  the  torts  of  the  servant  if 
maliciously  done]  is  properly  applied,  and 
baa  ever  been  enforced  as  a  rule  of  the  com- 
mon law;  but  it  does  not  appear  to  us  that 
it  should  be  extended  so  as  to  embrace  a 
case  where  the  employee  of  a  common  car- 
rier, engaged  in  operating  the  train,  com- 
mits a  tort  upon  a  passenger  upon  such 
train.  In  every  contract  for  carnage,  the 
carrier  undertakes,  not  only  that  the  utmost 
vigilance,  care,  and  skill  shall  be  exercised 
to  safely  transport  a  passenger  to  his  desti- 
nation, but  that  during  the  passenger's  tran* 
<\t  he  shall  be  treated  humanely,  and  pro- 
'  ><*ted  from  aU  dangers  from  whatever 
"Source  arising,  so  far  as  the  efforts  of  the 
carrier  or  his  servants  can  be  made  availa- 
ble for  the  protection  of  such  passenger.** 
Chicago  &  E.  I.  R.  Co.  v.  Flexman,  9  111.  App. 
250,  Judgment  Affirmed  in  103  Dl.  646, 
42  AuL  Rep.  33.  The  action  was  brought 
for  the  act  of  a  brakeman  in  striking  a  pas- 
senger in  the  face  with  a  lantern  because  he 
was  under  suspicion  of  having  stolen  the 
passenger's  watch. 

So,  a  carrier  is  liable  for  the  act  of  its 
motorman  in  assaulting  a  passenper,  al- 
though the  altercation  arose  over  a  personal 
matter  between  the  two  parties.  Hanson  v. 
Urbana  ft  C.  Elev.  Street  R.  Co.  75  III.  App. 
474. 

And  so,  in  every  contraxrt  of  carriape  there 
is  a  stipulation  implied  by  law  that  the  pas- 
4L.RA.(N.S.) 


senger  shall  be  humanely  treated,  and  a 
guaranty  that  the  servants  of  the  carrier, 
engaged  in  the  performance  of  their  mas- 
ters contract,  shall  not  unjustifiably  assault 
or  beat  him,  or  otherwise  maltreat  him, 
while  the  master  sustains  such  contract  re- 
lations to  him;  and  the  master  is  liable  for 
any  breach  of  this  contract  regardless  of 
the  motive  of  the  servant  in  committing 
the  act  that  violates  it.  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Barrett,  16  111.  App.  17. 

The  liability  of  a  railroad  company  for 
the  wilful  and  wanton  assault  of  its  con- 
ductor upon  a  passenger  is  conceded  in  Wa- 
bash, St.  L.  ft  P.  K  Co.  V.  Rector,  104  IlL 
296. 

The  ground  of  some  of  the  Indiana  deci- 
sions is  rather  obscure,  but  in  several  the 
courts  clearly  adopt  the  stricter  rule  of  lia- 
bility. 

Stating  that  those  who  visit  public  places 
In  response  to  invitation,  made  generally  or 
otherwise,  have  a  right  to  personal  protec- 
tion while  there,— especially  so  as  against 
assault  from  agents  and  servants. — an  agri- 
cultural association  was  held  liable  for  the 
act  of  a  gatekeeper  in  knockin^r  down  and 
violently  assaulting  a  patron,  in  Brooks  v. 
Jennings  Countv  Agri.  Joint-Stock  Abso. 
(Ind.  App.)  73  N.  E.  951. 

The  liability  of  a  steamship  common  car- 
rier for  the  shooiing  of  a  passenger  by  one 
of  its  crew  is  not  affected  oy  the  fact  that 
men  of  a  quarrelsome,  violent,  and  fighting 
nature  are  usually  employed  on  steamhoatR. 
Memphis  ft  C.  Packet  Co.  v.  Pikey,  142  Ind. 
304,  40  N.  E.  527. 

A  railway  company  is  liable  for  an  injury 
wantonly  inflicted  by  a  brakeman  on  a  pas- 
senger traveling  on  a  train  upon  which  he 
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had  put  him  about.  No  authority  is  cited, 
and,  without  controverting  that  statement, 
it  is  sufficient  to  say  that,  according  to  the 
verdict,  the  agent  in  the  present  case  was 
in  the  line  of  his  duty.  Wesson  v.  Seaboard 
&  R.  R.  Co.  49  N.  C.  (4  Jones,  L.)  379. 
Here  the  defendant  had  let  out  the  building 
of  the  road  to  contractors,  who,  while  so 
working,  committed  a  trespass  on  adjacent 
lands  without  the  knowledge  of  the  defend- 
ant. The  court  said  a  master  is  not  liable 
for  the  wilful  trespass  of  a  servant.  He  is 
liable  in  an  action  on  the  case  for  an  injury 
caused  by  the  negligence  or  unskilfulness  of 
a  servant  while  doing  his  business,  but  not 
in  an  action  of  trespass  vi  et  armis.  But 
there  is  another  ground  to  support  that  con- 
clusion, to  wit,  that  a  contractor  is  not  a 


servant  proper.  His  is  an  independent  oc- 
cupation, representing  the  will  of  his  em- 
ployer only  as  to  the  result  of  his  work,  and 
not  as  to  the  means  by  which  it  is  accom- 
plished. He  is  not  subject  to  the  orders  of 
the  other  contracting  party  in  respect  to  the 
details  of  the  work,  but  is  only  bound  to  do 
the  specific  work  according  to  an  agreed 
plan.  Baron  Rolfe,  in  Reedie  v.  London  &  N. 
W.  R.  Co.  20  L.  J.  Exch.  N.  S.  65,  said:  "But 
neither  the  principle  of  the  rule  [of  master 
and  servant],  nor  the  rule  itself,  can  apply 
to  a  case  where  the  party  sought  to  be 
charged  does  not  stand  in  the  character  of 
employer  to  the  party  by  whose  negligent 
act  the  injury  has  been  occasioned.''  Hus- 
sey  V.  Norfolk  Southern  R.  Co.  svpra,  was 
an  action  for  slander  by  defendant's  general 


is  acting  as  brakeman.  This  liability  Is 
based  upon  the  doctrine  that  a  passenger, 
while  traveling  on  a  train,  is  under  the  care 
and  control  of  the  railway  company,  and  is, 
hence,  entitled  to  be  protected  against  the 
wilful  misconduct  of  the  company's  agents. 
Wabash  R.  Co.  v.  Savage,  110  Ind.  156,  9 
N.  E.  86. 

"One  of  the  prime  duties  resting  upon  a 
railroad  company  is  to  protect  its  passen- 
gers from  assaults  and  injuri*»8  by  its  serv- 
ants; nor  does  the  question  of  its  liability 
for  a  breadi  of  this  duty  depend  upon 
whether  or  not  the  servant,  in  the  perform- 
ance of  the  act,  is  within  the  scope  of  his 
employment."  Indianapolis  Union  R.  Co.  v. 
Cooper,  6  Ind.  App.  202,  33  N.  E.  219. 

Recognizing  the  principle  that  a  carrier 
undertaking  to  carry  a  passenger  upon  its 
train  is  bound  to  do  it  safely,  it  was  held 
in  Terre  Haute  &  I.  R.  Co.  v.  Jackson,  81 
Ind.  19,  that  the  carrier  was  liable  for  the 
wilful  act  of  its  servant  in  throwing  a  jet 
from  a  water  tank  upon  a  passenger. 

"Common  carriers,  innkeepers,  merchants, 
managers  of  theaters,  and  others  who  invite 
the  public  to  become  their  partons  and 
guests,  and  thus  submit  personal  safety  and 
comfort  to  their  keeping,  owe  a  special  duty 
to  those  who  may  accept  such  invitation. 
Such  patrons  and  guests  nave  a  right  to  ask 
that  they  shall  be  protected  from  injury 
while  present  on  such  invitation,  and  par- 
ticularly that  they  shall  not  suffer  wrong 
from  the  agents  and  servants  of  those  who 
have  invited  them.*'  In  this  case  a  theater 
manager  was  held  liable  for  the  unjust  re- 
moval of  a  patron  by  an  employee.  Dickson 
V.  Waldron,  136  Ind.  507.  24  L.R.A.  483.  41 
Am.  St.  Rep.  440.  34  N.  E.  506.  35  N.  E.  1. 

But  in  Evansville  &  C.  R.  Co.  v.  Baum,  26 
Ind.  73,  another  view  is  taken.  There,  the 
court  does  not  approve  of  the  doctrine  mak- 
ing one  having  a  special  duty  toward  an- 
other liable  for  the  malicious  act  of  his  serv- 
ant which  violates  that  .obligation.  It  is 
said  that  even  the  innkeeper  whose  cook  fe- 
loniously mingles  poison  with  the  food  of  a 
eniest  must  then  respond  in  damapps  for  the 
injury:  "nor  will  sound  policy  maintain  the 
application  of  a  nile  of  law  to  railways  or 
iL.-R.A.(N.S.) 


corporations,  on  this  subject,  which  shall  not 
be  alike  applied  to  others,  as  has  been  inti- 
mated in  some  quarters.  The  suggestion  is 
not  fit  to  be  made,  much  less  sanctioned,  in 
any  tribunal  pretending  to  administer  jus- 
tice impartially."  The  court  regards  as  the 
proper  rule  that,  if  the  act  of  the  servant, 
complained  of,  was  necessary  to  be  done  to 
accomplish  the  purpose  of  the  servant's  em- 
ployment,— ^if  it  was  essential  as  a  means 
to  attain  the  end  directed  by  the  master, 
and  was  intended  for  that  purpose, — ^then  it 
was  im])lied  in  the  employment;  and  the 
master  is  liable,  though  the  servant  may 
have  executed  it  wilfully  and  maliciously. 
But  when  it  is  unnecessary  to  the  perform- 
ance of  the  master's  service,  and  not  really 
intended  for  that  purpose,  but  is  commit- 
ted by  the  servant  merely  to  gratify  nis 
own  malice,  though  under  pretense  of  exe- 
cuting his  employment,  it  is  not  done  to 
serve  the  master,  and  is  not,  in  fact,  within 
the  scope  of  the  employment;  and  the  mas- 
ter is  therefore  not  liable. 

The  stricter  rule  of  liability  seems  to  have 
been  adopted  in  Kansas.  The  court  says, 
arguendo,  in  Missouri,  K.  ft  T.  R.  Co.  v. 
Weaver,  16  Kan.  466,  that  there  is  a  special 
duty  on  the  carrier  to  protect  his  passen- 
gers not  only  against  the  violence  and  in- 
sults of  strangers  and  copassengers,  but 
against  the  violence  and  insults  of  its  own 
servants;  and  that  for  a  breach  of  that  duty 
he  ought  to  be  compelled  to  make  amplest 
reparation;  that  the  law  wisely  and  justly 
holds  him  to  a  strict  and  rigorous  account- 
ability, upon  which  depend  in  no  small  de- 
gree the  safety  and  comfort  of  passengers; 
that  the  carrier  selects  his  own  agents,  and, 
unless  he  finds  that  violence  and  abuse  on 
their  part  meet  with  swift  and  sure  punish- 
ment, he  will  soon  become  indifferent  to 
their  character  and  conduct,  and  rudeness 
and  insult  and  violence  will  take  the  place 
of  politeness,  courtesy,  and  assistance. 

So,  according  to  Missouri  P.  R.  Co.  v.  Di- 
vinney.  66  Kan.  770,  71  Pac.  855,  a  passenger 
is  entitled  to  protection  against  wrongful 
acts  of  a  carrier's  servant  whether  such  act 
occurred  in  the  discharge  of  his  duties  to  the 
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superintendent,  and  came  to  this  court  upon 
demurrer.  Tbis  court  overruled  the  demur- 
rer, and  sent  the  case  back  for  such  action 
as  the  defendant  might  be  advised. 

The  first  five  prayers  for  instruction  by 
the  defendant  were,  in  substance,  that  there 
was  no  evidence  that  the  agent  was  acting 
in  the  line  of  his  duty  to  his  employer,  or 
that  if  they  believed  the  evidence  they 
should  answer  the  first  issue  "No."  These 
prayers  assumed  the  very  question  which 
the  jury  had  to  consider,  and  that  was  prop- 
erly left  to  the  jury.  The  last  prayer  is 
answered  in  another  part  of  this  opinion. 

We  think  the  charge  of  the  court  present- 
ed the  case  fully  as  favorably  as  the  de* 
fendant  could  ask  to  the  jury.  The  excep- 
tions to  the  charge  were  that  the  court  re- 


fused to  give  the  prayers  to  the  jury.  We 
think  the  court  gave  the  defendant's 
prayers,  as  far  as  was  proper,  to  the  jury, 
and  the  exceptions  are  overruled.  While  the 
abusive  language  of  the  deceased  would 
have  justified  his  expulsion  by  necessary 
force,  it  could  not  extenuate  such  excessive 
violence  on  t-he  part  of  the  agent.  The  bur- 
den of  proving  and  making  out  a  case,  at 
least  presumptively,  was  upon  the  plaintiff 
throughout  the  trial;  but,  when  the  killing 
is  admitted,  then  the  burden  of  showing  ex- 
tenuating circumstances,  by  a  preponderance 
of  evidence,  was  upon  the  defendant.  That 
was  a  material  part  of  his  defense,  and  the 
jury  was  so  instructed.  State  v.  Willis,  63 
N.  C.  26;  New  Orleans  &  N.  E.  R.  Co.  v. 


company  or  not;  such  acts  being  a  violation 
of  the  contract  of  his  company  to  carry  its 
passengers  safely  and  accord  them  proper 
treatment. 

It  is  diflicult  to  determine  just  where  the 
Kentucky  courts  stand  upon  this  question. 

In  Winnesrar  v.  Central  Pass.  R.  Co.  85  Ky. 
547,  4  S.  W.  237,  it  is  held  immaterial,  as 
to  the  carrier's  liability  upon  his  contract  to 
carry  a  passenger  safely,  that  his  servant 
violated  it  wilfully. 

And  that  an  action  will  lie  in  contract  or 
tort  against  a  carrier  for  the  act  of  its  con- 
ductor in  wantonly  assaulting  a  passenger. 
Ibid.  • 

But  where  an  attempt  was  made  in  Pat- 
terson v.  Maysville  &  B.  S.  R.  Co.  25  Ky. 
L.  Rep.  1750,  78  S.  W.  870,  to  hold  a  carrier 
liable  for  the  act  of  its  conductor  in  having 
a  passenger  arrested  on  a  charge  which 
proved  unfounded,  the  court  held  that  cor- 
porations have  never  been  held  liable  In 
Kentucky  for  the  malicious  acts  of  their 
employees,  not  committed  in  the  scape  of 
their  employment;  and  sustained  a  demur- 
rer to  the  petition. 

A  now  view  is  taken  in  Sherley  v.  Billings, 
8  Bush,  147,  8  Am.  Rep.  451,  at  first  glance 
in  the  nature  of  a  combination  of  the  two 
doctrines,  but  which  upon  further  reflection 
will  be  seen  to  tend  toward  the  stricter  rule 
of  liability.  In  this  case  a  steamboat  car- 
rier was  held  liable  for  a  wanton  assault 
committed  upon  a  passenger  by  a  servant. 
This  was  upon  the  theory  that  all  inter- 
course between  ofiicers  and  passengers,  nat- 
urally growing  out  of  the  relationship  ex- 
isting between  them,  is  within  the  scope  of 
their  employment. 

The  Louisiana  courts  rather  lean  toward 
the  stricter  rule. 

Carriers  are  responsible  for  the  miscon- 
duct of  their  servants  toward  passengers  to 
the  same  extent  as  for  their  misconduct  in 
regard  to  merchandise  committed  to  their 
cafe.  Keene  v.  Lizardi,  5  La.  431,  25  Am. 
Dec  197. 

Street  railway  companies  are  not  liable 
for  wilful  and  tortious  acts  of  their  serv- 
ants, committed  outside  the  scooe  of  their 
employment,  as  held  in  Lafitte  v.  New  Or 
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leans  City  &  Lake  R.  Co.  43  La.  Ann.  34, 
12  L.  R.  A.  337,  8  So.  701.  The  act  in  ques- 
tion in  this  instance  was  the  arrest  of  a 
passenger  by  a  driver  on  the  charge  of  pass- 
ing counterfeit  money.  For  insulting  con- 
duct, however,  by  the  driver  toward  the  pas- 
senger while  the  latter  was  in  the  car  be- 
fore being  arrested,  the  company  was  held 
liable. 

A  carrier  is  liable  for  a  malicious  assault 
by  an  employee  upon  a  passenger.  Williams 
v.  Pullman  Palace  Car  Co.  40  La.  Ann.  417, 
8  Am.  St.  Rep.  538,  4  So.  85. 

A  shipowner  is  liable  for  the  tortious  act 
of  the  master  toward  a  passenger.  Block  v. 
Bannerman,  10  La.  Ann.  1. 

Probably  the  leading  case  upholding  the 
rule  of  stricter  liability  comes  from  Maine. 

In  this  case,  Goddard  v.  Grand  Trunk  R. 
Co.  67  Me.  202,  2  Am.  Rep.  39,  the  court 
states  that  the  fallacy  of  the  argument  that 
the  master  is  not  responsible  as  a  trespass- 
er, unless  by  direct  or  implied  authority  to 
the  servant  he  consents  to  the  unlawful  act, 
when  applied  to  a  common  carrier  of  passen- 
gers, consists  in  not  discriminating  between 
the  obligation  which  he  is  under  to  his  pas- 
senger, and  the  duty  which  he  owes  to  a 
stranger;  that  it  may  .be  true  that,  if  tae 
carrier's  servant  wilfully  and  maliciously 
assaults  a  stranger,  the  master  will  not  be 
liable;  but  that  the  law  is  otherwise  when 
he  assaults  one  of  his  master's  passengers. 
"The  carrier's  obligation  is  to  carry  his  pas- 
senger safely  and  properly,  and  to  treat  him 
respectfully;  and,  if  he  intrusts  the  per- 
formance of  this  duty  to  his  servants,  the 
law  holds  him  responsible  for  the  manner  in  ' 
which  they  execute  the  trust.  The  law  seems 
to  be  now  well  settled  that  the  carrier  is 
obliged  to  protect  his  passenger  from  vio- 
lence and  insult,  from  whatever  source  aris- 
ing. He  is  not  regarded  as  an  insurer  of 
his  passenger's  safety  against  every  possi- 
ble source  of  danger;  but  he  is  bound  to  use 
all  such  reasonable  precautions  as  human 
jud£^ment  and  foresight  are  capable  of,  to 
make  his  passenger's  journey  safe  and  com- 
fortable. He  must  not  only  protect  his  pas- 
senger against  the  violence  and  insults  of 
strangers  and  copassengers,  but  a  fortiori 
32    • 
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Jopes,  142  U.  S.  18,  35  L.  ed.  919,  12  Snp.  Ct. 
Rep.  109. 

After  mature  consideration  of  this  case, 
by  reason  of  its  importance,  we  are  unable 
to  see  any  error  in  tlie  trial  below. 

Affirmed. 

Avery,  J.,  concurring; 

The  correctness  of  the  ruling  in  the  court 
below  depends,  not  upon  the  general  prin- 
ciples governing  the  liability  of  the  master 
for  the  torts  of  his  servant,  but  upon  the 
nature,  extent,  and  duration  of  the  duty  of 
protection  which  is  implied  in  contracts  for 
the  carriage  of  passengers.  Stewart  v. 
Brooklyn  &  C.  T.  R.  Co.  90  N.  Y.  588,  594, 
43  Am.  Rep.  185.  It  is  important,  therefore, 
to  define  the  duty  particularly  and  clearly, 


and  to  determine  when  it  arises,  and  wheik 
it  ceases  to  exist.  From  the  inception  of 
the  relation  between  them,  until  it  ends,  the- 
law  imposes  upon  the  carrier  the  duty  of 
protecting  his  passenger  absolutely  against 
his  own  servants,  and  qualifiedly  against  all 
other  persons.  Though  the  conduct  of  the- 
employee  or  officer  in  doing  violence  to  the- 
passenger  may  be  wholly  unauthorized,  be- 
yond the  scope  of  his  authonty,  and  even 
wilful  and  malicious,  the  obligation  to  re~ 
spond  in  damages  for  any  injury  done  still 
rests  upon  the  principal  just  as  fully  as  it 
would  had  the  master  commanded  or  en- 
couraged the  commission  of  the  act.  Hutch- 
inson, Cttrr.  II  595-697;  Goddard  v.  Grand 
Trunk  R.  Co.  67  Me.  202,  2  Am.  Rep.  39; 
Sherley  v.  Billings,  8  Bush,  147,  8  Am.  Rep. 


against  the  violence  and  insults  of  his  own 
servants.  If  this  duty  to  the  passenger  is 
not  performed,  if  this  protection  is  not  fur- 
nished, but,  on  the  contrary,  the  passenger 
is  assaulted  and  insulted,  through  the  neg- 
ligence or  the  wilful  misconduct  of  the  car- 
rier's servant,  the  carrier  is  necessarily  re- 
sponsible." 

Following  Goddard  v.  Grand  Trunk  R.  Co. 
supra,  the  carrier  was  held  liable  for  a  bru- 
tal assault  upon  a  passenger  without  suf- 
ficient justification,  m  Hanson  v.  European 
&  N.  A.  R.  Co.  02  Me.  84,  10  Am.  Rep.  404. 

Where  a  passenger,  on  a  s-teamer,  upon 
making  a  perfectly  proper  remark  in  defense 
of  a  relative  who  was  also  a  passenger,  was 
set  upon  by  the  waiters  of  the  steamer  and 
violently  beaten,  the  carrier  was  held  lia- 
ble by  virtue  of  its  contract  to  carry  safely. 
Bryant  ▼.  Rich,  106  Mass.  180,  8  Am.  Rep. 
311. 

In  an  arguendo  statement  in  Great  West- 
em  R.  Co.  V.  Miller,  19  Mich.  3a5,  the  court 
says  that  for  the  wanton  and  malicious  acts 
of  a  conductor  the  employer  is  not  on  the 
same  footing  with  him  m  regard  to  liability. 

But  in  a  late  case  the  doctrine  of  stricter 
liability  is  adopted.  Thus,  it  was  held  that 
the  rule  relieving  a'  master  from  liability 
for  a  malicious  injury  inflicted  by  his  serv- 
ant when  not  acting  within  the  scope  of  his 
employment  does  not  apply  between  a  com- 
mon carrier  of  passengers  and  a  passenger: 
it  being  the  duty  of  the  carrier  to  protect 
its  passengers  against  injury  from  the  wil- 
ful misconduct  of  its  servants  while  per- 
forming the  contract  to  carry.  Johnson  v. 
Detroit,  Y.  &  A.  A.  R.  Co.  130  Mich.  453,  90 
N.  W.  274. 

A  carrier  is  liable  for  the  act  of  its  brake- 
man  in  violently  pushing  a  passenger  from 
the  rear  of  a  car  when  the  train  was  going 
at  a  speed  that  rendered  it  dangerous, — Huch 
an  act  was  a  violation  of  the  carrier's  duty 
to  carrv  the  passenger  safelv.  Cain  v.  Min- 
neapolis &  St.  L.  R.  Co.  39  Minn.  297,  39  N. 
W.  635. 

In  an  action  for  breach  of  contract  to 
carry  safely,  the  carrier  was  held  liable  for 
the  act  of  a  brakeman  in  suddenly  and  with- 
out warning  striking  a  passenger  a  violent 
4L.R.A.(N.S.) 


blow  in  the  face,  upon  evidence  sufficiently 
proving  that  the  brakeman  was  in  fact  oc- 
cupving  that  position.  Conger  v.  St.  Paul,. 
M.  &  M.  R.  Co.  45  Minn.  207,  47  N.  W.  788. 

It  was  contended  that  the  rule  holdiug  a. 
carrier  liable  for  the  malicious  act  of  a. 
servant  was  not  applicable  to  an  express, 
company  whose  agent  had  maliciously  as- 
saulted a  patron;  but  the  court  said: 
''Doubt less  there  is  a  difference  in  the  ex> 
tent  of  the  application  of  the  principle,  as- 
between  carriers  of  passengers  and  express, 
companies,  measured  exactly  by  the  differ- 
ei^e  in  the  things  done  by  them  in  the  dis- 
charge of  their  duties  respectively.  But 
the  principle  applies  to  both.  An  express 
company  does  not  transport  passengers,  and. 
cannot  be  made  liable  as  a  carrier  of  pas- 
Hengers  might  for  wilful  torts  committed 
by  its  agents  on  passengers  in  their  trans- 
portation; but  it  keeps  offices  for  the  trans- 
action of  its  proper  business,  .  .  .  and 
in  its  dealings  with  its  customers,  in  its  of- 
fices, in  its  business,  it  is  boimd,  in  Judge>^ 
Story's  language,  *for  respectful  treatment 
and  decency  of  demeanor.* "  Richberger  v. 
American  Kxp.  Co.  73  Miss.  161.  31  L.R.A. 
390,  55  Am.  St.  Rep.  522,  18  So.  922. 

An  early  Missouri  decision  had  advanced 
the  following  very  exceptional  view  (the> 
fact  of  any  s|>ecial  duty  toward  a  passenj^-er 
seems  not  to  have  been  considered) :  That^ 
if  the  conduct  of  a  street -car  driver  toward 
the  passenger  was  wilful  and  malicious,  th«y 
company  was  not  liable  therefor;  that  it 
was  answerable  only  for  the  driver's  nesrli- 
gence,  incapacitv,  or  unskil fulness.  McKeoit 
v.  Citizens'  R.  Co.  42  Mo.  83. 

But  later  a  strong  decision  comes  from 
that  state  upholding  the  stricter  rule  of  lia- 
bility. Thus,  the  carrier  is  responsible  for 
the  malicious  and  wanton  acts  of  the  serv- 
ant to  a  passenger,  whether  done  in  the  line- 
of  his  employment  or  not,  if  done  during  the 
course  of  the  discharge  of  his  duty  to  the 
master  which  relates  to  the  passenger;  thus^ 
if  a  carrier  furnishes  a  servant,  who,  in- 
stead of  protecting,  insults  or  assaults,  a 
passenger,  it  has  directly  failed  in  its  duty 
to  the  passenger.  Eads  v.  Metropolitan  R. 
Co.  43  Mo.  App.  536. 
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451;  Peoples  v.  Brunswick  &  A.  R.  Co.  60 
Ga.  282;  Stewart  v.  Brooklyn  &  O.  T.  R. 
Co.  9upra;  Terre  Haute  &  I.  R.  Co.  ▼.  Jack- 
son, 81  Ind.  19;  Chicago  &  E.  K.  Co.  v.  Flex- 
man,  103  111.  546,  42  Am.  Rep.  39 ;  Western 
A  A.  R.  Co.  V.  Turner,  72  Ga.  292,  53  Am. 
Rep.  842;  Illinois  C.  R.  Co.  v.  Sheehan,  29 
IIL  App.  90;  Dwindle  v.  New  York,  C.  &  H. 
R.  R,  Co.  120  N.  Y.  117,  8  L.R.A.  224,  17 
Am.  Rep.  611,  24  N.  £.  310;  International 
k  G.  N.  R.  Co.  V.  Kentle  (Tex.)  13  Am.  A 
Eng.  R.  Cas.  337;  Bryant  v.  Rich,  106  Mass. 
180,  8  Am.  Rep.  311.  In  the  case  of  the  fe- 
male passengers,  the  weight  of  authority 
goes  further,  and  extends  the  obligation  to 
them  so  far  as  to  impose  the  legal  duty  up- 
on the  carrier  of  protecting  them,  not  only 
against  indecent  assaults,  but  against   in- 


sulting proposaUi  or  insolent  abuse,  obscene 
or  offensive  words.  Craker  v.  CSiicago  & 
N.  W.  R.  Co.  36  Wis.  667,  17  Am.  Rep.  504; 
Bryan  v.  Chicago,  R.  I.  &  P.  R.  Co.  63  Iowa, 
464,  19  N.  W.  295;  Ix>ui8ville  &  N.  R.  Co. 
V.  Ballard,  85  Ky.  307,  7  Am.  St.  Rep.  600, 
3  8.  W.  530;  Campbell  v.  Pullman  Palace  Car 
Co.  42  Fed.  484.  A  railroad  company  Is 
bound,  also,  to  use  reasonable  vigilance  to 
protect  a  passenger  against  violence  at  the 
hands  of  fellow  passengers,  or  of  intruders, 
or  of  any  person  permitted  by  it  to  come  on 
its  premises;  and  where  it  appears  that  its 
conductor  knew,  or  had  reasonable  ground 
to  apprehend,  that  the  safety  of  a  passen- 
ger or  passengers  was  endangered  by  any 
threatened  force  from  within  or  outside  of 
tlie  train,  and  failed  to  use  every  available 


Also,  in  an  earlier  decision  a  carrier  was 
held  liable  for  a  wanton  and  malicious  as- 
sault by  its  conductor  upon  a  passenger, 
upon  the  ground  of  the  contract  obligation 
of  the  carrier  to  carry  safelv.  Randolph  v. 
Hannibal  &  St.  «T.  R.  Co.  18  Mo.  App.  009. 

The  rule  relieving  a  master  from  liability 
for  a  malicious  injury  inflicted  by  his  serv- 
ant when  not  acting  in  the  scope  of  his  em- 
ployment does  not  apply  as  between  a  com- 
mon carrier  of  passengers  and  a  passenger 
on  account  of  the  contract  obligation  of  the 
carrier  safely  and  securely  to  carry  its  pas 
sengers.  Haver  v.  Central  R.  Co.  62  N.  J. 
L.  282,  43  L..R.A.  84,  72  Am.  St.  Rep.  648, 
41  Atl.  916. 

In  New  York  the  question  has  been  con- 
sidered many  times,  and  a  variety  of  opin- 
ions exists.  A  number  of  decisions  regard 
as  absolutely  necessary  to  the  creation  of 
liability,  that  the  malicious  act  be  commit- 
ted by  the  employee  in  the  line  of  his  duty. 

Thus,  the  court  says,  in  Parker  v.  Erie  R. 
Co.  5  Hun,  57,  that  it  would  be  unjust  to 
hold  a  carrier  liable  for  insulting  woi-d» 
used,  or  wrongful  acts  done,  by  employees 
unless  done  while  performing  dutien  incident 
to  the  business  in  which  they  are  employed; 
and  holdif  ac-t«  complained  of  not  done  in 
the  course  of  the  servant's  employment,  al- 
though from  the  facts  it  appears  that  they 
were  committed  during  the  continuance  of 
the  relation  of  earrier  and  paHsenger. 

So,  where  a  pas^tenger  on  a  regular  train 
was  injured  in  a  c-ollinion  with  a  wild-cat 
engine,  the  court  held  that  the  jury  should 
have  been  instnicted  that,  if  the  engine  was 
maliciously  started  by  one  of  the  carrier's 
employees,  the  carrier  was  not  lialtlo.  since 
Ruch  an  act  would  have  been  outside  the 
scope  of  his  employment.  Mars  v.  Delaware 
&  H.  Canal  Co.  54  Hun,  625,  28  X.  Y.  S.  R. 
228,   8  N.  Y.  Supp.  107. 

And  so,  upon  the  ground  that  a  principal 
is  liable  for  the  wilful  acts  of  a  servant 
within  the  scope  of  the  employment,  but  not 
for  such  as  arc  committed  clearly  outside 
of  such  employment  and  authority,  a  refus- 
al to  charge  that,  if  a  conductor  acted  wil- 
fully and  for  personal  motives  in  commit- 
ting an  assault  upon  a  passenger,  the  ver- 
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diet  must  be  for  the  carrier,  was  held  error 
in  Murphv  v.  Central  Park,  N.  &  E.  River 
R.  Co.  16  Jones  &  S.  96. 

The  courts,  in  a  few  instances  went  so 
far  as  to  apply  the  principle  of  Wright  v. 
Wilcox,  19  \Vend.  343,  32  Am.  Dec.  507,  to 
the  relation  of  carrier  and  passenger. 

Thus,  it  was  held  in  Hibbard  v.  New  York 
&  E.  R.  Co.  15  N.  Y.  465,  that  for  the  wil- 
ful acts  of  the  servant  the  master  is  not  re- 
sponsible, because  such  wilful  acts  are  a  de- 
parture from  the  master's  business.  So,  in 
removing  from  the  car  a  passenger  who  re- 
fuses to  exhibit  his  ticket,  if  the  conductor 
exceeds  the  force  necessary,  he,  and  not  the 
company,  is  responsible;*  citing  Wright  v. 
Wilcox,  supra. 

So,  in  Jackson  v.  Second  Ave.  R.  Co.  47 
N.  Y.  274,  7  Am.  Rep.  448,  the  court  con- 
cedes the  law  to  be  clear  that  a  carrier 
would  not  be  liable  for  the  act  of  its  con- 
ductor toward  a  passenger  if  it  was  wilful 
aiid  malicious. 

And  so,  in  another  instance  the  court 
says:  "But  if  the  conductor,  although  act- 
ing within  the  scope  of  his  employment  and 
authority,  but  without  regard  to  his  serv- 
ice to  his  employer,  and  not  for  the  pur- 
pose of  performing  any  duty  that  he,  as 
agent  or  representative  of  his  employer,  is 
bound  to  perform,  but  from  malice  and  in 
order  to  effect  some  purpose  of  his  own, 
foreign  to  the  employriicnt,  wantonly  com- 
mits an  assault  upon  or  causes  damage  to 
another, — in  that  case  the  act  is  not  the 
act  of  the  master,  but  the  act  of  the  servant 
only:  and  the  master  is  not  linhln  for  it/' 
Flvnn  V.  Central  Park  R.  Co.  17  Jones  &  S. 

8i; 

And  so,  in  Isaacs  v.  Third  Ave.  R.  Co.  47 
NT.  Y.  122,  7  Am.  Rep.  418,  the  court  failed 
to  take  into  consideration  any  contract  ob- 
ligation of  a  carrier  toward  its  passenger, 
and  held,  relying  upon  the  principle  of 
Wright  V.  Wilcox,  Hupra^  that  the  carrier 
was  not  liable  for  a  wanton,  and 
wilful,  and  unauthorized  trespass  com- 
mitted by  its  conductor  upon  a  pas- 
senger. But  this  line  of  cases  was 
expressly  overruled  in  Stewart  v. 
Brooklyn  &  C.  T.  R.  Co.  90  N.  Y.  588,  43  Am. 
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means  to  avert  the  threatened  wrong,  the 
company  is  liable  to  respond  in  damages  for 
any  assault  that  ensued.  Hutchinson,  Carr. 
S  553a;  Britton  v.  Atlanta  &  C.  Air -Line  R. 
Co.  88  N.  C.  536,  43  Am.  Rep.  749;  Spohn  v. 
Missouri  P.  R.  Co.  87  Mo.  74,  101  Mo.  417, 
14  S.  W.  880;  New  Orleans,  St.  L.  &  C.  R. 
Co.  V  Burke,  53  Miss.  200,  24  Am.  Rep.  689; 
Pittsburg  &  C.  R.  Co.  v.  Pillow,  76  Pa.  510, 
18  Am.  Rep.  424;  Pittsburgh,  Ft.  W.  &  C.  R. 
Co.  V.  Hinds,  53  Pa.  512,  91  Am.  Dec.  224; 
Flint  V.  Norwich  &  N.  Y.  Transp.  Co.  34 
Conn.  554,  Fed.  Cas.  No.  4,873;  Chicago  &  £. 
R.  Co.  V.  Flexman,  supra;  Angell,  Carr.  S 
521,  note  a,  p.  462;  Jeffersonville,  M.  k  I.  R. 
Co.  V.  Riley,  39  Ind.  568.  Where  the  servant 
of  the  railway  company  is  actually  assault- 
ed, he  has  the  same  right  as  other  persons  to 


repel  force  by  resistance;  but,  having  over- 
come it,  he  becomes  liable  himself,  and 
renders  the  carrier  answerable,  if  he  further 
pursue  and  punish  the  wrongdoer.  Hanson 
V.  European  &  N.  A.  R.  Co.  62  Me.  84,  16 
Am.  Rep.  404. 

Insulting  language  is  never  deemed,  in 
law,  provocation  sufficient  to  justify  an  as- 
sault, or  to  warrant  the  use  of  excessive 
force  iu  the  expulsion  of  intruders.  But  the 
servant  of  a  company  that  owes  the  duty  of 
pertection  to  one  on  its  premises  by  its  invi- 
tation, or  to  transact  business  with  it, 
stands  in  a  relation  to  such  person  some- 
what analogus  to  that  which  a  peace  officer 
sustains  to  a  prisoner  in  his  custody.  It  is 
therefore  clear  that  the  defendant  was  liable 
to  answer  in  damages  for  the  killing  of  the 


Rep.  186,  where  the  court  says,  in  regard  to 
Isaacs  V.  Third  Ave.  R.  Co.  supra:  "That 
case  was  discussed  by  counsel  and  deter- 
mined by  this  court  upon  the  assumption 
that  the  rule  of  the  master's  liability  for 
the  assault  of  a  servant,  committed  upon  a 
person  to  whom  the  master  owed  no  duty, 
was  applicable  to  that  case.  The  mind  of 
the  court  was  not  called  to  the  fact  that  the 
rulQ»applicable  to  such  a  case  does  not  apply 
to  the  case  of  an  assault  committed  upon 
a  passenger  by  a  servant  intrusted  with  the 
execution  of  a  contract  of  a  common  car- 
rier." In  this  case  the  carrier  was  held  lia- 
ble for  the  act  of  a  car  driver  in  imjustifia- 
bly  attacking  and  beating  a  passenger.  The 
court  says  that,  had  the  person  assaulted 
been  one  to  whom  the  carrier  owed  no  duty, 
the  dismissal  of  plaintiff's  complaint  would 
probably  have  been  correct;  but  that  the 
rule  which  applies  in  such  a  case  has  no 
application  as  between  a  common  carrier 
and  his  passenger,  since,  by  the  carrier's  eon- 
tract  with  the  passenger,  it  undertakes  to 
carry  him  safely  and  to  treat  him  respect- 
fully, and,  while  it  does  not  undertake  to 
insure  him  against  every  possible  danger, 
it  does  undertake  to  protect  him  against  any 
injury  arising  from  the  negligence  or  wilful 
misconduct  of  its  servants  while  engaged  in 
performing  a  duty  which  the  carrier  owes  to 
the  passenger.  The  court  says  that  this  rule 
rests  upon  sound  reason,  and  is  abundantly 
supported  by  authority. 

Two  earlier  decisions  were  in  harmony 
with  this  holding. 

Thus,  a  carrier  is  liable  for  the  detention 
of  a  train,  producing  damage  to  a  passen- 
ger, although  the  detention  was  the  wilful 
act  of  the  conductor.  This  was  upon  the 
ground  that  the  detention  of  the  train  was 
a  violation  of  the  contract  obligation  of  the 
carrier  to  perform  the  contract  of  carriage 
with  reasonable  diligence.  Weed  v.  Panama 
R.  Co.  17  N.  Y.  362,  72  Am.  Dec.  474. 

So,  where  a  carrier,  by  its  servant,  was 
guilty  of  a  personal  and  intentional  as- 
sault, the  court  declared  that  the  carrier 
was  without  a  legal  defense.  Sanford  v. 
Eighth  Ave.  R.  Co.  23  N.  Y.  343,  80  Am.  Dec. 
286. 
4L.R.A.(N.S.) 


The  reasoning  shown  in  Stewart  v.  Brook- 
lyn &  C.  T.  R.  Co.  supra,  has  been  subse- 
quently adopted  in  the  numerous  decisions, 
and  must  be  conceded  to  be  settled  law  in 
this  state. 

According  to  Dwinelle  v.  New  York  C.  A 
H.  R.  R.  Co.  120  N.  Y.  117,  8  L.R.A.  224,  17 
Am.  St.  Rep.  611,  24  N.^E.  319,  no  matter 
what  the  motive  is  which  incites  the  servant 
of  the  carrier  to  commit  an  unlawful  or  im- 
proper act  toward  the  passenger  during  the 
existence  of  the  relation  of  carrier  and  pas- 
senger, the  carrier  is  liable  for  the  act  and 
its  natural  and  legitimate  consequences  ^ 
and  so,  where  a  violent  blow  was  given  to  a 
passenger  by  a  porter  while  the  carrier  was 
performing  its  contract  to  carry  safely,  it 
was  held  a  question  for  the  jury  whether 
the  porter  was  at  the  time  employed  in  the 
performance  of  his  duties  as  the  carrier's 
servant. 

The  law  is  declared  well  settled  that 
where  a  railroad  company  would  be  liable 
for  the  careless  act  of  its  employee,  it 
would  also  be  liable  for  his  wilfii  or  mali- 
cious act,  because  of  injury  to  a  passenger 
whom  it  is  bound  to  convey  safely.  Mulli- 
gan V.  New  York  &  R.  B.  R.  Co.  129  N.  Y. 
508,  14  L.  R.  A.  791,  26  Am.  St.  Rep.  539,  29 
N.  E.  952  (dissenting  opinion). 

Once  the  relation  of  carrier  and  passenger 
is  entered  upon,  the  carrier  is  answerable 
for  all  consequences  to  the  passenger  of  the 
wilful  misconduct  or  negligence  of  the  per- 
sons employed  by  it,  in  the  execution  of  the 
contract  which  it  has  undertaken  towards 
the  passenger.  The  carrier  was  held  liable 
for  insulting  and  slanderous  language  by  a 
servant  to  a  passenger,  in  this  instance, 
while  the  servant  was  actingr  within  the 
scope  of  the  employment.  Palmeri  v.  Man- 
hattan R.  Co.  133  N.  Y.  261,  16  L.R.A.  136, 
28  Am.  St.  Rep.  632,  30  N.  E.  1001;  Hart  v. 
Metropolitan  Street  R.  Co.  65  App.  Div.  493, 
72  N.  Y.  Supp:  797,  obiter. 

The  true  rule  is  declared  to  be  that,  if  a 
conductor  makes  an  assault  while  in  the 
management  of  a  car,  even  if  maliciously 
done,  the  carrier  is  responsible,  in  Schwartz- 
man  V.  Brooklyn  Heights  R.  Co.  84  App. 
Div.  608,  82  N.  *Y.  Supp.  890. 
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plaintiff's  intestate,  who  was  at  the  time, 
in  contemplation  of  law,  under  its  pro- 
tection; and,  as  will  appear  from  the  au- 
thorities already  cited,  the  liability  is  in  no 
wise  dependent  upon  the  question  whether 
the  agent  was  acting  within  the  scope  of  his 
authority.  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v. 
Hinds,  supra.  The  fact  that  the  intestate 
was  on  the  premises  and  under  the  pro- 
tection of  the  company,  if  such  was  his 
status,  gave  him  the  right  to  claim  absolute 
immunity  from  injury  at  the  hands  of  any 
of  its  servants.  The  duty  of  insuring  his 
safety  against  injury  by  intruders  might 
possibly  depend  upon  the  question  whether 
a  servant  was  at  the  time  on  duty  at  the 
place  of  the  threatened  injury.  But  for  any 
injury  sustained  at  the  hands  of  its  servant, 


whether  on  or  off  duty,  a  person  on  its 
premises  by  its  invitation  may  hold  a  rail- 
road company  unconditionally  responsible. 
The  contract  of  carriage  begins  not  later 
than  tne  time  when  a  person  enters  upon 
the  premises  of  a  carrier  for  the  purpose  of 
securing  passage;  but,  where  carriages  are 
furnished  by  ic  to  transport  passengers  to  a 
station,  a  person  entering  such  vehicle,  or 
even  halting  one  for  the  purpose  of  board- 
ing it,  with  the  same  object  in  view,  and 
under  the  implied  invitation  of  the  carrier, 
is  entitled  to  the  same  right  of  protection  as 
after  the  purchase  of  a  ticket.  Hutchinson, 
Carr.  {§  666-661 ;  Dwindle  v.  New  York  C.  & 
H.  R.  R.  Co.  supra;  Brien  .v.  Bennett,  8  Carr. 
&  P.  724;  Hansley  v.  Jamesville  &  W.  R. 
Go.  116  N.  C.  602,  32  L.R.A.  643,  44  Am.  St. 


The  rule  is  sufficiently  broad  to  protect  a 
passenger  on  an  ocean  steamer  from  the  vio- 
lent seizure  of  his  personal  baggage  by  one 
of  the  steamer's  officers,  and  the  Hinging  of 
such  baggage  into  the  sea.  De  Felice  v. 
Compagnie  Francaise  de  Navigation,  83 
App.  Div.  73,  82  N.  Y.  Supp.  666. 

The  rule  relieving  the  nuister  from  lia- 
bility for  an  injury  caused  by  his  servant, 
when  not  acting  within  the  scope  of  his  em- 
ployment, does  not  apply,  even  though  it  is 
maliciously  inflicted,  as  between  a  common 
carrier  of  passengers  and  a  passenger.  A 
carrier  is  bound  to  protect  a  passenger  ab- 
solutely against  the  misconduct  of  its  own 
servants.  McLeod  v.  New  York,  C.  A  St. 
L.  R.  Cow  72  App.  Div.  116,  76  N.  Y.  Supp. 
347,  arffuendo. 

So  by  its  contract  of  carriage,  the  car- 
rier assumes  an  absolute  obligation  to  pro- 
tect a  passenger  as  well  against  the  wilful 
as  the  n^ligent  acts  of  its  servants;  and 
for  an  unjustified  and  outrageous  ejection 
of  a  passenger  by  an  employee  the  carrier 
is  liable.  Smith  v.  Manhattan  R.  Co.  46  N. 
Y.  S.  R.  865,  18  N.  Y.  Supp.  759. 

It  was  long  held  by  tne  courts  that  a 
common  carrier  was  i^ot  resnonsible  for  a 
wilful  assault  by  one  of  its  employees  upon 
a  passenger.  This  rule,  however,  has  been 
abrogated  upon  the  theory  that  the  common 
carrier  invitee  the  passenger  to  subject  him- 
self to  the  protection  and  care  of  the  em- 
ployees of  the  corporation,  and,  under  these 
circumstances  the  common  carrier  should 
be  responsible  for  all  the  acts  of  the  subor- 
dinates towards  the  passenger  while  under 
his  custody  and  control.  In  like  manner,  the 
storekeeper  invites  the  public  to  enter  his 
premises,  and  to  subject  themselves  to  the 
custody  and  control  of  his  subordinates,  and 
by  parity  of  reasoning  he  should  be  held 
responsible  for  the  brutalities  of  such  subor- 
dinates, even  where  they  are  not  committed 
within  the  strict  line  of  his  employment. 
Mallach  v.  Ridley,  24  Abb.  N.  C.  172,  9  N. 
Y.  Supp.  922. 

So,  a  merchant,  having  invited  patrons 
into  his  store  for  his  benefit,  and  having  au- 
thorized and  induce  them  to  confide  in  the 
4L.R.A.<N.S.) 


good  conduct  of  his  servants  to  whom,  in 
the  transaction  of  business,  he  commits 
them,  thereby  assumes  the  duty,  by  the  ex- 
ercise of  reasonable  care,  of  protecting  them 
from  injury  by  the  misconduct  of  such  serv- 
ants. Swinarton  v.  Le  Boutillier,  7  lifisc. 
639,  28  N.  Y.  Supp.  53,  arguendo. 

In  deciding  that  a  merchant  was,  as  a 
matter  of  law,  liable  for  the  act  of  a  clerk 
in  unjustifiably  kicking  a  customer  out  of 
the  store,  the  court  uses  the  following  lan- 
guage: "At  the  present  day,  too,  by  many 
arts,  every  effort  is  made  to  induce  prospec- 
tive customers  to  enter  mercantile  estab- 
lishments, examine  wares  there  offered  for 
sale,  and  transact  other  lawful  business.  The 
time  has  come  when  the  law,  always  elas- 
tic to  mete  out  justice  as  the  growing  needs 
of  mankind's  progress  require,  should  hold 
the  master  liaole  for  the  wrongful  acts  of 
servants  toward  those  lawfullv  upon  the 
scene  of  his  place  of  business.''  Collins  v. 
Butler,  83  App.  Div.  12,  81  N.  Y.  Supp.  1074. 

Since  the  decision  in  Daniel  v.  Petebs- 
BUBO  R.  Co.  the  North  Carolina  court  has  de- 
clared, in  affirming  a  judgment  against  a 
carrier  for  an  assault  by  one  of  its  employees 
upon  a  passenger,  that  where  the  relation  of 
carrier  and  passenger  exists  the  conduct  of 
an  employee  of  the  carrier  in  inflicting  vio- 
lence upon  the  passenger,  though  the  act  is 
outside  of  the  scope  of  his  authority,  or  even 
wilful  and  malicious,  subjects  the  carrier  to 
liability  in  damages  just  as  fully  as  if  the 
carrier  had  encouraged  the  commission  of 
the  act.  This  proposition,  however,  was  dis- 
sented from  by  one  judge  as  not  having  been 
yet  adopted  by  the  North  Carolina  courts, 
and  as  having  been  in  fact  rejected  in  Dan- 
iel V.  Petebsbubo  R.  Co.,  and  because  the 
facts  in  the  case  did  not  call  for  such  an  ex- 
pression. Williams  v.  Gill,  122  N.  C.  967, 
29  S.  E.  879. 

In  a  slightly  earlier  decision  the  court 
had  adopted  the  foUowin&r  doctrine:  That 
it  is  among  the  implied  provisions  of  the 
contract  between  a  passenger  and  a  railway 
company  that  the  latter  hks  employed  suit- 
able servants  to  run  its  trains,  and  that 
passengers    will   receive    proper   treatment 
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Rep.  474,  20  S.  £.  528;  Keokuk  Northern 
Line  Packet  Co.  v.  True,  88  111.  608;  Thomp. 
Carr.  Pass.  p.  42,  note.  The  contract  for  the 
carriage  of  the  person  with  implied  right  of 
protection  ceases  ordinarily  when  the  pas- 
senger is  safely  landed  at  his  point  of  desti- 
nation, and  has  left,  or  had  reasonable  time 
to  leave,  the  premises  of  the  carrier.  John- 
son ▼.  Boston  &  M.  R.  Co.  125  Mass.  75; 
Patterson,  Railway  Accident  Law,  §{  221, 
320;  Imhoff  v.  Chicago  ft  M.  R.  Oo.  20  Wis. 
344 ;  Pittsburgh,  C.  ft  St.  L.  R.  Co.  v.  Krouse, 
30  Ohio  St.  222.  But,  even  when  only  so 
much  of  the  implied  contract  is  in  question 
as  imposes  the  duty  of  carrying  to  its  desti- 
nation the  person  of  the  passenger,  the  law 
looks  to  his  safety,  by  requiring  of  the  car- 
rier the  exercise  of  ordinary  care  in  keeping 


in  good  condition  every  part  of  the  usual 
way  which  is  to  be  traveled  by  him  in  get- 
ting off  the  premises.  Hutchinson,  Oarr.  p. 
593,  II  516,  519;  Dodge  v.  Boston  ft  B.  S.  8. 
Co.  148  Mass.  207,  2  L.R.A.  83,  12  Am.  St. 
Rep.  541,  19  N.  E.  373. 

It  was  held  by  some  of  the  courts,  for- 
merly, that  the  proprietors  of  public  convey- 
ances which  carried  passengers  were  not  re- 
sponsible for  their  baggage  unless  a  distinct 
price  was  paid  for  its  carriage.  "But  the 
law  it  now  settled  otherwise,  and  when  the 
carrier  oontracts  for  the  carriage  of  the  pas- 
senger, either  expressly,  or  by  receiving  him 
upon  its  conveyance,  the  carriage  of  his 
reasonable  and  ordinary  baggage  is  regarded 
as  being  also  undertaken,  as  incidental  to 
the  principal  contract,  and  as  equally  obliga- 


from  them;  and  that  a  violation  of  this  im- 
plied contract  is  actionable  in  favor  of  the 
passenger  injured  by  its  breach,  although 
the  act  of  the  servant  was  wilful  and  ma- 
licious, and  whether  it  was  within  the  line 
of  employment  or  not.  White  v.  Norfolk  ft 
S.  R.  Co.  115  N.  C.  631,  44  Am.  St.  Rep.  480, 
20  S.  E.  191. 

The  early  case  of  Jones  v.  Glass,  35  N.  C. 
(13  Ired.  L.)  305,  is  consistent  with  these 
holdings  which  favor  the  stricter  rule,  al- 
though upon  a  slightly  different  principle.  It 
was  there  held  that  one  who  had  borrowed 
a  slave  from  another  was  liable  for  an  act 
of  his  overseer  in  permanently  impairing  the 
health  of  the  slave  by  a  violent  and  passion- 
ate blow  with  a  block  of  wood.  This  was 
upon  the  principle  of  the  relation  between  a 
baUor  and  a  bailee;  that  the  bailee  is  bound 
to  take  such  care  of  the  thing  bailed  as 
persons  of  ordinary  prudence  do  of  their 
own;  and  that  he  is  equally  liable  for  any 
act  of  his  servant  in  derogation  of  this  duty, 
as  he  would  be  for  an  act  of  his  own. 

It  must  be  conceded,  notwitlistanding  the 
decision  in  Daniel  v.  Petebbburo  R.  Co.  does 
not  entirely  set  away  from  the  other  doc- 
trine, that  the  North  Carolina  courts,  in 
other  holdings,  show  a  decided  tendency 
toward  the  adoption  of  the  stricter  rule, 
uiiged  in  the  concurring  opinion  therein. 

So  far  as  discovered,  the  question  has 
not  been  squarely  up  in  Ohio  previously  to 
Stranahan  Bbos.  Catering  Co.  v.  Con,  and 
this  decision  therefore  keeps  Ohio  in  line  for 
the  present  with  the  fewer  states  adopting 
a  similar  doctrine. 

The  following  conflicting  decisions  appear 
in  Pennsylvania: 

A  carrier  is  not  liable  for  the  act  of  its 
conductor  in  wilfully  striking  a  boy  passen- 
ger a  blow  with  an  iron  bar,  it  not  being 
within  the  scope  of  his  authority;  since  no 
company  would  ever  confer  the  authority  to 
beat  even  trespassers  on  their  cars.  Pitts- 
burg, A.  ft  M.  Pass.  R.  Co.  v.  Donahue,  70 
Pa.  119. 

So,  if  a  conductor  was  at  the  time  acting 
in  the  line  of  his  duty  and  within  the  scope 
of  his  employment  in  ejecting  a  passenger, 
4L.R.A.(N.S.) 


the  carrier  is  liable  for  unnecessary  injury; 
but  for  a  conductor's  malicious  trespass  the 
carrier  is  not  liable.  Pennsylvania  Co.  v. 
Toomey,  91  Pa.  256. 

But,  according  to  Smith  v.  Railroad  Co.  41 
Phila.  Leg.  Int.  15,  while  ordinarily  an  em- 
ployer is  not  liable  for  the  wilful,  tortious 
acts  of  an  employee,  that  rule  does  not  hold 
between  a  carrier  and  a  passenger,  for  the 
company  is  bound  to  protect  the  passenger, 
and  the  conductor  is  placed,  for  that  pur- 
pose, in  charge  of  a  car,  so  that  the  com- 
pany is  liable  for  an  assault  upon  a  passen- 
ger by  him  while  in  the  discharge  of  his 
other  duties  qua  conductor. 

The  Tennessee  decisions  have  consistently 
held  in  harmony  with  the  stricter  doctrine. 

Thus,  if  a  mate,  while  in  charge  of  a 
vessel,  commits  an  unwarrantable  assault 
upon  a  passenger,  the  carrier  will  be  liable. 
R.  R.  Springer  Transp.  Co.  v.  Smith,  16  Lea, 
498,  1  S.  W.  280. 

So,  it  is  the  duty  of  a  sleeping  car  com- 
pany to  maintain  a  careful  and  continuous 
watch  over  the  interior  of  the  car  while  the 
berths  are  occupied  by  sleepers;  and,  if  a 
servant  of  the  company,  charged  with  the 
duty  of  watching  and  protecting  the  prop- 
erty of  the  guest,  purloins  it  himself,  the 
company  is  responsible.  Pullman  Palace 
Car  Co.  V.  Gavin,  93  Tenn.  53,  21  L.R.A.  298, 
42  Am.  St,  Rep.  902.  23  S.  W.  70. 

The  carrier  is  liable  in  exemplary  damages 
for  grossly  insulting  behavior  of  a  drunken 
motorman  toward  a  passenger.  Knox vi  lie 
Traction  Co.  v.  Lane,  103  Tenn.  376,  46  L. 
R.A.  549.  53  S.  W.  557. 

Texas  strongly  adopts  the  stricter  rule  of 
liability.  One  decision,  however,  seems  to 
be  out  of  line. 

Thus,  if  a  railroad  employee  engaged  in 
a  private  brawl  assaults  a  licensee  of  the 
company,  the  company  is  not  liable.  Texas 
ft  N.  O!  R.  Co.  v.  Taylor,  31  Tex.  Civ.  App. 
617,  73  S.  W.  1081. 

A  number  of  other  strong  decisions,  how- 
ever, adopt  the  voiitrary  view. 

In  holding  the  carrier  liable  for  a  brutal 
and  atrocious  assault  committed  upon  a  pas- 
senger by  a  conductor,  the  court  says:    ^'A 
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tory  upon  the  carrier."  Hutchinson,  Carr.  $ 
4>78.  But,  though  the  legal  obligation  to 
transport  the  ordinary  baggage  is  incidental 
to  the  agreement  to  carry  the  person,  the 
liability  of  the  carrier  for  its  safety  until  a 
reasonable  time  after  the  passenger  reaches 
his  destination  extends,  not  simply  to  re- 
sponsibility for  want  of  ordinary  care,  as  in 
the  case  of  the  passenger  himself,  but  is  the 
-same  as  that  of  the  carrier  of  goods.  Hutch- 
inson. Carr.  §  678.  Every  obligation  growing 
out  of  the  contract  continues  so  long  as  the 
contract  continues.  Dwinelle  v.  New  York 
<\  &  H.  R.  R.  Co.  supra.  After  a  reasonable 
time,  if  the  baggage  is  not  called  for  or  re- 
removed  from  the  station,  the  liability  as 
insurer  ceases,  and  the  law  substitutes  for 
it  that  of  warehouseman.     Hoeger  v.  Chi- 


cago, M.  &  St.  P.  R.  Co.  63  Wis.  100,  53  Am. 
Rep,  271,  23  N.  W.  435. 

When  the  relation  of  carrier,  with  the 
obligation  of  an  insurer,  ceases,  that  of 
warehouseman  takes  its  place,  not  under 
any  new  agreement,  but  under  the  original 
contract  of  carnage,  which  still  binds  the 
carrier  to  as  high  a  degree  of  diligence  in 
caring  for  it  as  it  was  at  any  time  bound 
to  exercise  for  the  safety  of  the  passenger 
while  on  its  carriage  or  premises.  Hutchin- 
son, Carr.  §  712.  "The  fair  construction  of 
such  a  contract  [says  Hutchinson,  |  713]  is 
said  to  be  that  the  carrier  agrees,  for  a 
consideration,  to  transport  the  passenger 
and  his  baggage  to  his  destination,  and  de- 
liver the  latter  to  him  on  its  arrival,  if 
called  for,  and,. if  not  called  for,  that  it  shall 


•common  carrier  imdertakes  absolutely  to 
protect  its  passengers  against  the  miscon- 
duct or  negligence  of  its  own  servants  em- 
ployed in  executing  the  contract  of  trans- 
portation. Its  liability  rests  upon  the  prin- 
ciple that  it  had  engaged  the  performance 
of  certain  duties,  and  has  selected  its  own 
servants  for  the  performance  of  those  du- 
ties, and  hence  an  assault  by  an  employee  is 
a  breach  of  the  dutv  of  the  carrier  to  its 
passenger.  Either  the  company  or  the  pas- 
tsengers  must  take  the  risk  of  infirmity  of 
temper,  maliciousness,  or  misconduct  of  the 
■employee  whom  the  company  has  placed 
upon  the  train,  and  to  whom  it  has  com- 
mitted the  power  to  discharge  its  duties 
and  to  look  after  the  safety  of  its  passen- 
gers. A  passenger  has  no  control  over  them, 
and  the  company  alone  has  the  power  to  se- 
lect and  remove  them.  It  is  therefore  but 
just  to  make  the  company,  rather  than  the 
passengers,  'take  the  risk,  and  to  hold  it 
responsible."  St.  Louis  Southwestern  R. 
Vo,  V.  Johnson,  29  Tex.  Civ.  App.  184,  68 
?*.  W.  58. 

The  rule  tliat  a  master  is  not  liable  for  an 
injury  resulting  from  the  wilful  and  mali- 
<*ious  acts  of  his  agent,  not  done  in  the 
course  of  his  employment,  cannot  be  applied 
in  a  case  in  which  the  master^  by  contract, 
express  or  implied,  is  under  obligation  to 
protect  the  injured  person  from  the  servant's 
Avrongful  act  as  well  as  his  own.  When  the 
<Iuty  is  thus  imposed  on  the  master,  the 
'ser\'ant  employed  to  discharge  it  is  a  repre- 
sentative of  the-  master,  for  whose  acts, 
whether  of  omission  or  commission,  resulting 
in  injury  to  the  person  entitled  to  have  the 
•duty  performed,  the  master  must  be  held  as 
fully  responsible  and  liable  to  make  at  least 
actual  compensation  as  though  the  act  were 
his  own  personal  act.  The  master's  obliga- 
tion cannot  be  avoided:  and  whether  the 
servant's  act,  violative  of  the  master's  duty^ 
T>e  wilful  or  malicious,  is  a  matter  of  no  im- 
portance in  determining  the  liability  and 
obligation  of  the  master  to  make  actual 
compensation  to  the  person  injured.  In  this 
<»8e  a  conductor,  some  time  after  an  alter- 
•cation  with  a  passenger,  returned,  and,  ap- 
proaching him  from  the  rear,  brutally  as- 
4L.R.A.(N.S.) 


saulted  him.  Under  these  facts,  it  was  held 
that  the  carrier  was  liable  for  the  injuries 
resulting  from  the  wilful  and  malicious  acts 
of  the  conductor.  Dillingham  v.  Anthony, 
73  Tex.  47,  3  L.R.A.  634,  15  Am.  St.  Rep. 
753,  11  S.  W.  139. 

It  is  declared  to  be  settled  law  that  un- 
warrantable assaults  upon  passengers  by  a 
carrier's  ser>'ants  are  breaches  of  the  con- 
tract of  carriage,  and  as  such  impose  liabil- 
ity upon  the  carrier.  The  principles  of  law 
applicable  to  tne  relation  of  master  and 
servant  do  not  fully  define  the  rights,  duties, 
and  obligations  between  carriers  and  pas- 
sengers. International  &  O.  N.  R.  Co.  v. 
Kentle  (Tex.)  16  Am.  &  Eng.  R.  Cas.  337. 

It  was  contended  in  one  case  that  a  master 
is  not  liable  for  the  wrongful  act  of  his 
servant,  not  done  in  the  scope  of  his  em- 
ployment; but,  while  conceding  the  sound- 
ness of  the  principle,  the  court  held  it  inap- 
plicable between  passenger  and  carrier,  de- 
claring that  the  latter  is  liable  for  an  in- 
jury inflicted  upon  a  passenger  by  its 
servant  in  whatever  capacity  the  servant 
mav  be  employed.  St.  Louis  S.  W.  R.  Co.  v. 
Franklin  (Tex.  Civ.  App.)  44  8.  W.  701. 

The  carrier  was  held  liable  for  the  injury 
resulting  to  a  passenger  from  a  negro  wom- 
an employed  at  a  station,  by  reason  of  the 
latter's  excessive  rage  at  a  trifling  accident. 
The  court  says  that  in  cases  like  this  the 
carrier  is  absolutely  liable  for  injuries  un- 
lawfully and  wrongfully  inflicted  by  his 
servant  upon  a  passenger.  Gulf,  0.  &  S.  F. 
R.  Cp.  v.  Luther  (Tex.  Civ.  App.)  90  8.  W. 
44. 

Where  a  carrier's  employee  assaulted  a 
passenger  and  inflicted  serious  bodily  in- 
jury upon  him,  it  cannot  invoke  the  rule 
that  the  master  is  not  liable  for  an  injury 
resulting  from  the  wilful  and  malicious  acts 
of  his  agent,  not  done  in  the  course  of  his 
employment.  That  rule  does  not  apply  when 
the  injury  is  inflicted  upon  a  passenger  by 
a  carrier's  servant.  Houston  &  T.  C.  R.  Co. 
V.  Washington  (Tev.  Civ.  App.)  30  S.  W.  719. 

So,  West  Virginia  follows  the  stricter  doc- 
trine. 

Carriers  are  liable  for  the  wilful,  wanton, 
malicious,  or  illegal  conduct  of  an  employee 
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be  properly  stored,  and  reasonable  care  shall 
be  exercised  to  prevent  injury  or  loss  until 
it  is  called  for,  or  is  lawfully  disposed  of." 
The  plaintiff's  intestate  went  upon  the 
premises  of  the  company,  as  he  had  a  right 
to  do,  in  order  to  surrender  his  checks  and 
receive  the  baggage  still  held  under  the  orig- 
inal contract  of  carriage.  He  paid  his  fare 
to  that  station,  and  acquired  the  incidental 
right  to  have  it  transported.  A  passenger 
does  not  lose  his  character  as  such  by  alight- 
ing at  a  station  before  reaching  his  destina- 
tion. Parsons  v.  New  York  C.  &  H.  R.  R. 
Co.  113  N.  Y.  356,  3  L.R.A.  683,  10  Am.  St. 
Rep.  450,  21  N.  E.  145.  And  he  may  get  off 
and  stop  over  at  any  intermediate  point,  and 
still,  in  his  egress  from  and  ingress  to  the 
station,  he  is  under  the  protection  of  the 
carrier  while  on  its  premises.  While  declar- 
ing explicitly  that  the  rule  governing  the 
master's  liability  for  the  torts  of  his  servant 
does  not  apply  "to  the  case  of  an  assault 
committed  upon  a  passenger  by  a  servant 
intrusted  with  the  execution  of  a  contract 
of  a  common  carrier,"  the  court  of  appeals 


of  New  York,  in  Stewart  v.  Brooklyn  &  C. 
T.  R.  Co.  90  N.  Y.  588,  594,  43  Am.  Rep. 
185,  state  the  rule  to  be  that  the  ''carrier 
undertakes  to  protect  the  passenger  against 
any  injury  arising  from  the  negligence  or 
wilful  misconduct  of  its  servants  while  en- 
gaged in  performing  a  duty  which  tbe  car- 
rier owes  to  the  passenger."  Whether  the 
doctrine  might  not  have  been  extended  even 
further,  it  is  not  necessary  for  the  decision 
of  this  case  to  determine.  The  station  agent 
was  discharging  a  duty  which  the  defend- 
ant owed  to  the  plaintiff's  intestate,  in  re- 
ceiving the  checks  and  delivering  the  bag- 
gage. Before  that  duty  was  fully  per- 
formed, and  while  the  intestate  was  on  the 
premises  under  the  original  contract  of  car- 
riage to  receive  his  trunks '  stored  in  its 
warehouse,  its  agent  made  a  deadly  assault 
upon  him,  with  no  pretense  or  other  ground 
of  excuse  or  justification  than  the  use  of 
insulting  language,  which  in  law  is  no  provo- 
cation at  all.  This  appeal  presents  a  grave 
question,  which  has  received  mature  consid- 
eration.    While  in  this  particular  instance 


towards  passengers  on  their  trains  when 
such  conduct  is  a  breach  of  the  duty  owed 
to  persons  intrusting  themselves  to  their 
care,  at  their  solicitation,  for  compensation. 
Smith  V.  Norfolk  &  W.  R.  Co.  48  W.  Va. 
69,  35  S.  E.  834. 

And  so,  it  makes  no  difference  what  was 
the  conductor's  motive  for  doing  the  inju- 
rious act, — how  exclusively  personal  it  may 
have  been  or  how  foreign  to  the  master's 
business  then  in  the  nature  of  transport- 
ing the  passenger, — ^if  it  was  in  violation  of 
the  master's  duty  to  the  passenger,  which  it 
was  the  conductor's  duty  to  discharge  as 
the  master's  servant  and  in  the  master's 
place.  Gillingham  v.  Ohio  River  R.  Co.  35 
W.  Va.  588,  14  L.R.A.  798,  29  Am.  St.  Rep. 
827,  14  S.  E.  243. 

A  strong  decision  along  this  line  comes 
from  Wisconsin.  The  reasoning  of  the  court 
is  that,  if  a  principal  owes  a  duty  to  a  third 
person,  and  delegates  it  to  an  agent,  and  the 
agent  fails  to  perform  it,  it  is  immaterial 
whether  the  failure  be  accidental  or  wilful, 
in  the  negligence  or  malice  of  the  agent;  the 
contract  of  the  principal  is  equally  broken 
in  the  negligent  disregard,  or  in  the  mali- 
cious violation,  of  the  duty  by  the  agent.  In 
such  cases  malice  is  negligence.  The  viola- 
tion of  the  contract  of  carriage  in  this 
instance  was  the  act  of  a  conductor  in  mak- 
ing an  insulting  approach  to  a  female  pas- 
senger. Craker  v.  Chicago  &  N.  W.  R.  Co. 
36  Wis.  657,  17  Am.  Rep.  504. 

In  an  earlier  Wisconsin  decision  it  was 
held  that  where  the  misconduct  of  the  agent 
causes  a  breach  of  the  obligation  or  con- 
tract of  the  principal,  then  the  principal 
will  be  liable  in  an  action,  whether  such 
misconduct  is  wilful,  or  malicious,  or  merely 
negligent.  The  action,  though  undeniably 
in  tort,  is  treated  virtually  as  an  action  ex 
contractu,  and  governed  by  the  same  rule  as 
4L.RJl.(N.S.) 


to  damages.    Milwaukee  &  M.  R.  Co.  v.  Fin- 
ney, 10  Wis.  388. 

Where  a  struggle  in  a  station  yard  be- 
tween a  passenger  and  the  carrier's  servant 
was  brought  on  by  a  wanton  and  aggressive 
act  of  the  servant,  not  apparently-  acting 
in  the  execution  of  any  duty  for  the  com- 
pany; and  the  arrest  of  the  passenger, 
which  the  servant  afterward  caused  to  be 
made,  was  after  the  struggle  was  over  and 
the  passenger  was  quietly  walking  away, — 
these  acts  on  the  part  of  the  servant  were 
declared  beyond  the  scope  of  his  employ- 
ment, and  therefore  acts  for  which  the  car- 
rier was  not  liable.  Walker  v.  South  East- 
em  R.  Co.  L.  R.  5  C.  P.  640. 

IV.  Effect  of  injured  party  being  the  aggres- 
sor. 

The  courts  are  not  agreed  as  to  the  ef- 
fect, upon  the  master's  liability  for  his 
servant's  malicious  acts,  of  the  person's 
whose  special  rights  were  thereby  violated 
having  been  the  aggressor.  A  niunber  of  de- 
cisions go  on  the  theory  that  the  master  is 
not  thereby  saved  from  liability,  as  held  In 
Daniel  v.  Petebsbubg  R.-  Co. 

Thus,  sneers  and  contemptuous  gestures 
on  a  passenger's  part  are  no  excuse  for  in- 
sulting treatment  on  the  part  of  a  conduct- 
or toward  him.  East  Tennessee,  V.  &  6. 
R.  Co.  V,  Fleetwood,  90  Ga,  23,  15  S.  E.  778. 

So,  the  fact  that  a  passenger's  negligence 
furnishes  the  opportunity  to  a  sleeping  car 
company's  servants  to  take  his  money  does 
not  release  the  company  from  its  obligation 
to  protect  him  against  them.  Pullman  Pal- 
ace Car  Co.  V.  Matthews,  74  Tex.  Hdi,  16 
Am.  St.  Rep.  873,  12  S.  W.  744. 

Nor  is  an  assault  by  a  conductor  upon  a 
passenger  excused,  or  the  liability  of  a  car- 
rier defeated,  by  the  fact  that  Ihe  passen- 
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it  may  impose  a  burden  upon  the  carrier  to 
answer  fo*-  the  wilful  act  of  its  agent,  it  is 
not  probable  that,  with  a  full  understanding 
of  the  law,  such  wilful  conduct  will  be  heard 
of  again  in  the  next  half  century.  The  law 
must  hold  the  carriers  to  the  duty  of  so 
managing  their  own  servants  as  to  insure 
the  safety  of  the  lives  and  limbs  of  persons 
under  their  protection.  The  carriers  may 
provide  for  their  own  protection  by  care  in 
the  selection  of  servants,  and  the  use  of 
wholesome  discipline  where  the  employees 
fail  in  the  discharge  of  their  duty.  The 
other  questions  are  unimportant. 

The  fact  that  tne  plaintiff's  intestate  had 
come  upon  the  premises  by  invitation  of  the 
company  gave  him  a  right  to  the  protection 
of  the  company  through  its  officers  and  serv- 
ants. The  contract  of  carriage,  and  the  fact 
that  he  was  receiving  the  baggage  that  had 
been  transported  under  it,  being  admitted, 
the  company  was,  nothing  further  appear- 
ing, liable  for  an  injury  to  him  by  its  serv- 
ant. I  think  there  was  no  error  in  instruct- 
ing the  jury  that,  under  the  admitted  facts,' 


the  burden  of  proof  was  shifted  upon  the 
defendant  to  show  that  he  was  justified  in 
making  the  deadly  assault  upon  the  plain- 
tiff's intestate.  While  I  concur  with  the 
majority  of  the  court  in  the  conclusion 
reached,  I  do  not  agree  to  the  opinion  of  the 
chief  justice  in  so  far  as  it  seems  to  make 
the  liability  of  the  defendant  dependent  at 
all  upon  the  question  whether  the  servant 
was  acting  within  the  scope  of  his  author- 
ity. The  liability  for  acts  of  servants  is 
absolute,  as  to  injuries  inflicted  by  them  on 
persons  under  their  protection.  I  wish  to 
emphasize  the  view  that  the  principle  gov- 
erning this  case  affects  the  relation  of  mas- 
ter and  servant  only  when  the  former  is  a 
common  carrier;  and,  while  the  opinion  of 
the  court  has  been  modified,  it  is  still  open 
to  objection  upon  this  point.  The  body  of 
the  foregoing  opinion,  submitted  as  a  tenta- 
tive one,  was  rejected  by  the  court;  but  I 
still  think  that  it  places  our  conclusion  upon 
the  only  impregnable  ground. 

Rehearing  denied. 


ger  had  used  grossly  prol^ane  and  abusive 
language  to  the  conductor  without  provoca- 
tion. Baltimore  &  O.  R.  Co.  v.  Barger,  80 
Md.  23,  26  L.R.A.  220,  46  Am.  St.  Rep.  319, 
30  AtL  560.  This  was  upon  the  ground  that 
the  conductor  was  bound  to  see  that  pas- 
sengers were  properly  treated  and  carried 
to  their  destinations,  unless  persisting  in 
misbehavior,  when  they  might  be  ejected 
from  the  car. 

If  an  excessive  battery  is  wantonly  and 
maliciously  inflicted  by  a  servant  upon  a  pas- 
senger, the  carrier  is  liable  notwithstanding 
the  passen^rer  acts  in  a  provoking  manner. 
PhiUidelphia,  W.  &  B.  R.  Co.  v.  Larkin,  47 
Md.  155,  28  Am.  Rep.  442. 

So,  an  assault  made  upon  a  passenger  by 
a  conductor  renders  the  company  liable,  and 
mere  words  or  epithets,  however  oppro- 
brious, used  by  the  person  assaulted  to  his 
assailant,  will  not  justify  the  assault.  Cog- 
gins  V.  Chicago  &  A.  R.  Co.  18  111.  App.  620. 

A  carrier  is  liable  for  a  violent  assault 
committed  upon  a  passenger  by  a  conductor 
some  time  after  an  altercation  in  which  the 
passenger  had  been  the  aggressor;  and  the 
iatter's  provoking  conduct  was  no  justifica- 
tion for  the  act  of  the  conductor.  Galveston, 
H.  A  S.  A.  R.  Co.  V.  La  Prelle,  27  Tex.  Civ. 
App.  496,  66  8.  W.  488. 

The  conductor  cannot  rightfully  assault 
the  passenger  merely  because  the  passen- 
jrer  has  insulted  him,  or  otherwise  provoked 
him  by  mere  words;  and  if  he  does  assault 
the  passenger  by  reason  of  such  provocation 
only,  unaccompanied  by  any  threats  or 
acts  of  personal  violence,  the  railroad 
company  will  be  liable  for  the  conse- 
quences of  the  assault,  under  the  well-es- 
tablished rule  which  protects  passengers 
against  the  misconduct  of  a  common  car- 
rier's servants.  Weber  v.  Brooklyn,  Q.  C.  & 
4L.R.A.<N.S.) 


Surburban  R.  Co.  47  App.  Div.  306,  62  N.  Y. 
Supp.  1. 

A  few  decisions  take  an  opposite  view, 
and  hold  that  offensive  conduct  on  the  in- 
jured party's  part  in  effect  dissolves  the  con- 
tract relation,  and  therefore  frees  the  em- 
ployer from  responsibility. 

Thus,  a  carrier  is  not  liable  for  the  great 
and  unnecessary  violence  on  the  part  of  a 
conductor  toward  a  passenger  when  the  con- 
ductor was  goaded  into  a  state  of  excite- 
ment and  passion  by  the  passenger's  grossly 
improper  conduct.  City  Electric  R.  Co.  v. 
Shropshire,  101  Ga.  33,  28  S.  E.  508. 

So,  a  passenger  may  recover  against  a 
carrier  for  injuries  from  an  assault  by  a 
conductor,  unless  he  was  the  aggressor,  or 
the  conductor  acted  in  self-defense.  Wise 
V.  South  Covington  &  C.  R.  Co.  17  Ky.  L. 
Rep.  1359,  34  S.  W.  894. 

And  so,  where  a  passenger,  by  his  own 
misbehavior,  provokes  an  assault  from  a 
servant  of  a  carrier,  the  carrier  is  not  liable. 
Scott  V.  Central  Park,  N.  &  E.  River  R.  Co. 
53  Hun,  414,  6  N.  Y.  Supp.  382. 

if,  while  a  railroad  employee  is  acting  in 
the  discharge  of  his  duty,  a  licensee  of  the 
company,  by  insulting  words,  brings  about 
an  assault,  the  company  is  not  liable,  even 
if  the  assault  occurs  in  an  effort  on  the  part 
of  the  employee  to  eject  the  licensee  from 
the  platform  as  a  person  not  authorized  to 
be  there.  Texas  &  N.  O.  R.  Co.  v.  Taylor, 
31  Tex.  Civ.  App.  617,  73  S.  W.  1081. 

Where  a  passenger,  by  his  importunate 
conduct  and  abusive  lansruage  towards  a 
baggage  man,  provoked  the  latter,  and  an 
assault  was  the  result  of  a  quarrel,  the  blow 
being  inflicted  by  the  servant  as  an  act  of 
personal  resentment,  his  act  in  so  doing  can- 
not be  regarded  as  having  been  done  in  the 
execution  of  the  service  for  which  he  was 
engaged,  so  as  to  render  the  carrier  liable 
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il 
(56  Ohio  St.  398,  4o  N.  E,  634.) 

Master — ^malicious  acta  of  servant. 

1.  A  master  is  liable  for  the  malicious 
acts  of  his  servant,  whereby  others  are  in- 
jured, if  the  acts  are  done  within  the  scope 
of  the  employment,  and  in  the  execution  of 
the  service  for  which  he  was  engaged  by  the 
master. 

Same-— duty  to  patron. 

2.  Where  a  master  owes  to  a  third  per- 
son the  performance  of  some  duty,  to  do 
or  not  to  do  a  particular  act,  and  commits 
the  performance  of  the  duty  to  a  servant, 
the  master  cannot  escape  responsibility  if 
the  servant  fails  to  perform  it,  whether 
such  failure  be  accidental  or  wilful,  or 
Avhether  it  be  the  result  of  negligence  or 
malice.  Nor  is  the  case  altered  if  it  ap- 
pear that  the  malice  was  directed  to  the 
master. 

Same — advlterction  of  milk. 

3.  Where  a  master  is  under  contract  to 

Headnotes  by  the  Court. 


deliver  to  the  proprietor  of  a  cheese  and 
butter  factory  pure  milk,  and  has  knowl- 
edge that  the  milk  so  delivered  is  to  be 
mixed  with  the  milk  of  other  patrons,  and 
intrusts  the  delivery  to  a  servant,  who,  in 
the  course  of  such  employment,  delivers 
adulterated  milk,  the  master  is  liable  for 
damages  necessarily  and  directly  resulting 
by  reason  of  such  delivery:  and  it  is  not  a 
defense  to  show  that  the  servant,  without 
authority,  and  purposely,  and  to  gratify  his 
malice  towards  his  employer,  and  with  in- 
tent to  injure  him,  adulterated  the  milk  so 
delivered  by  mixing  with  it  water,  and  that 
the  master  had  no  knowledge  of  such  adul- 
teration. In  such  case  the  rule  of  damages 
is  compensation  for  the  injury. 

(  Bradbury,  J.,  dissents.) 
(December  8,  1896.) 

ERROR  to  the  Circuit  Court  for  Portage 
County  to  review  a  judgment  affirming  a 
judgment  of  the  Court  of  Common  Pleas  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  the  delivery  of  adul- 
terated milk  under  a  contract  for  the  sale  of 
pure  milk.     Reversed. 

Statement  by  Spear,  J.: 

The  plaintiff's  action  was  brought  upon  a 


therefor.  This  case,  however,  was  expressly 
not  tried  or  considered  on  the  theory  of  the 
contract  of  carnage  between  the  carrier  and 
passenger  and  the  carrier's  dutv  to  vouch 
for  the  good  conduct  of  his  servants.  Little 
Miami  R.  Co.  v.  Wetmore,  19  Ohio  St.  110, 
2  Am.  Rep.  373. 

In  a  few  instances  such  conduct  on  the 
^  part  of  the  person  injured  has  been  held 
subject  to  consideration  by  the  jury  in  mit- 
igation of  damages. 

The  jury  should  consider,  in  determining 
the  damages,  whether  a  wilful  assault  by 
a  conductor  upon  a  passenger  just  after  the 
passenger  alighted  from  the  train  was  com- 
mitted under  the  immediate  influence  of 
passion  engendered  by  insulting  words  of 
the  passenger,  or  was  the  outcome  of  cool 
deliberation.  Houston  &  ;S.  C  R.  Co.  v. 
Batchler,  32  Tex.  C:iv.  App.  14.  73  S.  W.  981. 

It  is  error  to  charge  that,  if  the  conduct 
of  a  plaintiff  was  such  as  to  aggravate  a 
I'onductor  into  an  assault,  the  jury  were  not 
entitled  to  take  that  conduct  into  consider- 
ation to  mitigate  compensatory  damages: 
that  such  mitigation  for  that  reason  could 
only  be  had  where  punitive  damages  were 
nought.  Freedman  v.  Metropolitan  Street 
R.  Co.  89  App.  Div.  486.  85  N.  Y.  Supp. 
986. 

Provoking  conduct  on  the  part  of  a  pas- 
senger  may  be  received  in  evidence  in  miti- 
gation of  exemplary  damages.  Galveston, 
H.  &  S.  A.  R.  Co.  V.  La  Prelle,  27  Tex.  Civ. 
App.  496,  65  S.  W.  488. 

V.  Extent  of  liability. 

The  decisions  again  present  a  conflict 
4L.R.A.(N.S.) 


upon  the  question  as  to  whether  punitive 
or  compensatory  damages  may  be  awarded 
against  the  employer.  The  following  deci- 
sions favor  the  award  of  punitive  damages: 
Chicago  &  N.  W.  R.  Co.  v.  Williams,  55  III. 
185,  8  Am.  Rep.  641 ;  Louisville,  N.  A.  &  C. 
R.  Co.  V.  Goben,  15  Ind.  App.  1?3,  42  N.  E. 
1116,  43  N.  E.  890;  Louisville,  N.  A.  &  C.  R. 
Co.  V.  Wolfe,  128  Ind.  347,  26  Am.  St.  Rep. 
436,  27  N.  E.  606;  Southern  Kansas  R.  Co. 
V.  Rice,  38  Kan.  398,  5  Am.  St.  Rep.  766,  16 
Pac.  817 ;  l^uisville  &  N.  R.  Co.  v.  Ballard, 
85  Ky.  307,  7  Am.  St.  Rep.  600,  3  S.  W.  530; 
Dawson  v.  Ijouisville  &  N.  R.  Co.  6  Ky.  L. 
Rep.  668;  Memphis  &  C.  Packet  Co.  v.  Nagel. 
16  Ky.  L.  Rep.  748,  29  S.  W.  743;  Baltimore 
&  O.  R.  Co.  V.  Blocher,  27  Md.  277;  Yazoo 
&  M.  Vallev  R.  Co.  v.  Williams  (Miss.)  39 
So.  489;  Norfolk  &  W.  R  Co.  v.  Anderson, 
90  Va.  1,  44  Am.  St.  Rep.  884,  17  S.  E.  757; 
Ickenroth  v.  St.  Louis  Transit  Co.  102  Mo. 
App.  597,  77  S.  W.  162;  Sommerfleld  v.  St. 
Louis  Transit  Co.  108  Mo.  App.  718,  84  S.  W. 
172;  Ammons  v.  Southern  R.  Co.  140  N.  C. 
196,  62  S.  E.  731,  arguendo;  Parrott  v.  At- 
lantic &  N.  C.  R.  Co.  140  N.  C.  646,  53  S.  E. 
432;  Pittsburgh.  Ft.  W.  &  C.  R.  Co.  v.  Slua- 
ser,  19  Ohio  St.  157;  Artherholt  v.  Erie  Elec- 
tric Motor  Co.  27  Pa.  Super.  Ct.  141;  Spell- 
man  V.  Richmond  Sc  D.  R.  Co.  35  S.  C.  475, 
28  Am.  St.  Rep.  858,  14  S.  E.  947;  Dagnall 
V.  Southern  R.  Co.  69  S.  C.  110,  48  S.  E.  97: 
Quinn  v.  South  Carolina  R.  Co.  29  S.  C.  381, 
1  L.R.A.  682,  7  S.  E.  614:  Lemon  v.  Pullman 
Palace  Car  Co.  52  Fed.  262. 

A  charge  that,  whenever  the  element  of 
malice  enters  into  an  act  performed  by  a 
conductor  against  a  passenger,  when  the*  act 
is  done  in  the  strict  line  of  the  duty  of  the 
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petition  of  which  the  following  is  a  oopj: 
^Plaintiff  is  a  corporation,  duly  organized 
uiid  doing  business,  with  its  principal  office 
iu  Cleveland,  .Ohio.  That  said  plaintiff  is 
<'iigaged  in  the  business  of  bakers  and  gen- 
eral caterers  in  the  city  of  Cleveland,  Ohio, 
and  also  in  the  manufacture  of  butter, 
<*heese,  and  candies,  and  other  confectionery. 
That  in  said  business,  and  each  of  its 
liHinches,  it  requires,  needs,  and  uses  large 
■(|uantitie8  of  pure  milk  and  cream,  butter 
jind  cheese,  and  ships  large  quantities  of 
hiitter  and  cheese  into  the  general  market. 
That  as  a  part  of  its  said  business,  it  runs 
a  butter  and  cheese  factory  at  Mantua,  Ohio, 
where  it  purchases  from  its  patrons,  and  re- 
i-eives,  a  large  amount  of  milk,  to  be  in 
part  manufactured  into  butter  and  cheese, 
and  in  part  shipped  to  its  principal  places 
of  business,  and  in  part  skimmed  and  the 
cream  therefrom  sent  to  it  at  its  said  place 
4)f  business  in  Cleveland,  to  be  used  in  its 
said  business  as  aforesaid.  That  defendant, 
Frank  R.  Coit,  was  one  of  plaintiff's  patrons, 
and  furnished  large  quantities  of  milk,  de- 
livered at  its  factory  at  Mantua,  Ohio. 
That  said  defendant  promised  and  agreed, 
at  the  time  of  bringing,  first,  his  milk  to 


plaint ifTs  said  factory,  to  bring  nothing  but 
milk  of  first  class  or  superior  quclity.  That 
he  brought  milk  to  said  factory  from  Decem- 
ber 14,  1891,  to  November  21,  1892,  and  in 
all  about  120,000  pounds,  and  received  there- 
for the  price  of  a  superior  quality  of  milk, 
to  wit,  about  $1,150;  but  that  said  defend- 
ant, Coit,  instead  of  bringing  first-class 
milk,  or  milk  of  a  superior  quality,  during 
all  of  said  time  furnished  plaintiff,  at  its 
said  factory,  milk  adulterated  with  water, 
only  about  two  thirds  of  which  was  milk 
and  one  third  water,  and  made  foul  by  stale, 
filthy,  and  impure  water,  well  knowing,  at 
said  time,  it  was  to  be  placed  with  and 
mixed  with  the  other  milk  of  said  factory, 
and  knowing  it  was  to  be  used  in  plaintiff's 
business  as  aforesaid.  That  the  entire 
amount  of  milk  received  and  used  at  said 
factory,  as  said  defendant  well  knew, 
amounted  to  about  7,000  pounds  daily  upon 
the  average.  By  reason  of  said  adulterated 
milk  furnished  by  said  defendant,  the  prod- 
uct of  said  factory  was  greatly  lessened 
and  d^mfiged.^  That  the  butter  and  cheese 
manufactured  therefrom,  and  the  milk  with 
which  said  adulterated  milk  furnished  by 
defendant  was  mixed,  were  poor,  and  of  an 


conductor,  but  under  a  state  of  facts  not 
justifying  the  act  done,  exemplary  damages 
may  be  rendered,  is.  not  erroneous.  Choc- 
taw, 0.  &  G.  R.  Co.  V.  Hill,  no  Tenn.  39«, 
7.->  S.  W.  9«3. 

So,  the  damages  assessed  will  be  regu- 
lated by  the  presence  or  absence  of  personal 
malice.  Carsten  v.  Northern  P.  R.  Co.  44 
Minn.  454,  9  L.R.A.  688,  20  Am.  St.  Rep. 
589,  47  N.  W.  49. 

If  a  conductor  acts  wilfully  or  maliciously 
in  ejecting  a  passenger  from  a  street  car, 
the  jury  may  award  exemplary  as  well  as 
compensatory  damages.  Kiley  v.  Chicago 
City  K  Co.  90  III.  App.  275. 

AVhere  the  act  of  a  railway  employee  i.«i 
«hown  to  have  been  wanton  or  malicious, 
the  jury,  in  their  discretion,  may  award  to 
the  plaintiff,  in  addition  to  his  compensa- 
tory damages,  such  further  reasonable  sum 
as  exemplary  damages  as  they  may  deem 
ju»t;  but  the  injured  party  is*  not  entitled 
to  them  as  a  matter  of  legal  right.  Berg 
V.  St.  Paul  City  R.  Co.  (Minn.)  105  N.  W. 
J91. 

The  following  decisions  support  Stbaxa- 
II AX  Bbob.  Catering  Co.  v.  Coit  in  holding 
that  the  rule  of  damages  is  compensation 
lor  the  injury:  International  &  G.  N.  R.  Co. 
v.  Kentle  (Tex.)  10  Am.  &  Eng.  R.  Cas. 
537;  McGehee  v.  McCarley,  33  C.  C.  A.  629, 
iiZ  U.  S.  App.  422,  91  Fed..  402;  Trabing  v. 
California  Nav.  &  Improv.  Co.  121  Cal.  137, 
53  Pac.  644;  Foley  v.  Metropolitan  Street 
K.  Co.  80  Ajip.  Div.  262,  80  N.  Y.  Supp.  249. 

A  carrier  is  not  liable  to  exemplary  dam- 
ages on  account  of  wanton  a-ts  of  fts  con- 
ductors towards  passengers.  It  is  enouarh 
4L.R.A.(N.S.) 


that  the  carrier  be  made  responsible  for  ac- 
tual consequences.  Pittsburgh,  C.  C.  &  St. 
T^  R.  Co.  v.  Russ,  6  C.  C.  A.  597,  18  U.  S. 
App.  279,  57  Fed.  822. 

If  any  wantonness  or  mischief  on  the  part 
of  a  conductor  in  ejecting  a  passenger  from 
a  train  adds  to  the  injuries  of  the  latter, 
the  carrier  must  make  compensation  for 
the  whole  injury  suffered.  Lucas  v.  Mich- 
igan C.  R.  Co.  98.  Mich.  1,  39  Am,  St.  Rep. 
517,  56  N.  W.  1039. 

In  the  following  cases  compensatory  dam- 
ages only  are  held  allowable,  unless  the  em- 
ployer directly  ur  indirectly  participated  in 
or  ratified  the  act  complained  of,  when 
punitive  damages  may  be  awarded:  Lake 
Shore  &  M.  S.  R.  Co.  v.  Prentice,  147  U.  S. 
101,  37  L.  ed.  97,  13  Sup.  Ct.  Rep.  261; 
Randolph  v.  Hannibal  &  St.  J.  R.  Co.  18  Mo. 
App.  609;  Peterson  v.  Middlesex  &  S.  Trac- 
tion Co.  71  N.  J.  L.  296,  59  Atl.  456;  Haver 
v.  Central  R.  Co.  64  N.  J.  L.  312,  45  Atl.  593; 
Fisher  v.  Metropolitan  Kiev.  R.  Co.  34  Hun, 
433;  Dillingham  v.  Anthony,  73  Tex.  52,  3 
L.R.A.  634,  15  Am.  St.  Rep.  753,  11  S.  W. 
139;  Milwaukee  &  M.  R.  Co.  v.  Finney,  10 
Wis.  388;  Bass  v.  CTiicago  &  N.  W.  R.  Co. 
42  Wis.  654,  24  Am.  Rep.  437;  Craker  v. 
C  hicago  &  N.  W.  R.  Co.  36  Wis.  657,  17  Am. 
Rep.  504;  International  &  G.  N.  R.  Co.  v. 
Miller,  9  Tex.  Civ.  App.  106,  28  S.  W.  233; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  I>onahoe, 
56  Tex.  162;  Ricketts  v.  Chesapeake  &  O. 
R.  Co.  33  W.  Va.  433,  7  L.R.A.  354,  25  Am, 
St.  Rep.  901,  10  S.  E.  801. 

M.  M.  M. 
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inferior  quality,  and  Boon  became  unfit  for 
use,  or  for  the  trade,  except  as  second  or 
third  class,  or  very  inferior  quality,  and 
many  times  became  wholly  worthless.  That 
large  quantities  of  cream  from  said  fac- 
tory, which  otherwise  would  have  remained 
good,  sweet,  and  wholesome,  became  there- 
by sour,  tainted,  and  unfit  for  use,  and  en- 
tirely worthless,  and  the  business  of  plain - 
tiflf  greatly  injured  thereby;  the  said 
defendant  well  knowing  the  uses  to  which 
the  milk  and  cream  from  said  factory 
would  be  put,  and  that  plaintiff's  business, 
in  a  great  measure,  depended  thereon;  and 
defendant  knew  that  plaintiff's  said  busi- 
ness depended  upon  the  absolute  purity  of 
the  milk  from  said  factory.  Yet  defendant 
continued  to  thus  send  impure,  unwhole- 
some, foul  and  adulterated  milk  to  said  fac- 
tory, knowing  the  same  to  be  adulterated, 
and  palming  off  upon  plaintiff,  for  pure 
milk,  milk  that  had  been  watered  and  adul- 
terated, and  to  the  damage  of  plaintiff  as 
set  forth  herein,  in  the  sum  and  to  the 
amount  of  ($4,000)  four  thousand  dollars. 
Wherefore  plaintiff  prays  judgment  against 
said  defendant  for  said  sum  of  $4,000, 
with  interest  thereon  from  November  21, 
1802." 

Defendant,  by  answer,  admitted  the  cor- 
porate character  of  plaintiff,  and  that  it  was 
doing  business  at  Cleveland,  and  denied  all 
other  averments.  By  cross  petition  he  al- 
leged "that,  on  the  21st  day  of  November, 
1892,  the  said  plaintiff  was  indebted  to  him 
for  milk  before  that  time  furnished  it,  in 
the  sum  of  $210,  that  the  same  is  now  due 
and  not  paid;"  and  prayed  judgment  for 
that  sum  and  interest. 

At  the  trial,  as  appears  by  the  bill  of  ex- 
ceptions, "the  plaintiff,  to  maintain  the  is- 
sues on  its  part,  introduced  evidence  tend- 
ing to  sustain  the  allegations  of  the  peti- 
tion; and  the  defendant  offered  evidence 
tending  to  show  that  he,  said  defendant,  did 
not  water  the  milk,  or  know  that  it  had 
been  or  was  watered,  and  that  he  had  in 
his  employ  one  Ed.  Miller,  who  assisted  in 
milking  the  cows,  and  part  of  the  time  de- 
livered the  milk  to  the  factory  of  plaintiff, 
and  that  the  said  Miller,  without  his  (de- 
fendant's) knowledge,  for  the  purpose  of  in- 
juring the  defendant,  maliciously  watered 
the  milk  which  waa  delivered  to  plaintiff's 
factory  by  defendant  or  his  employee,  but 
without  any  knowledge  or  suspicion  on  de- 
fendant's part  that  it  had  been  watered; 
that,  while  said  milk  may  have  been  water- 
ed by  said  Miller  during  the  period  he  (said 
Miller)  was  in  the  employ  of  defendant,  yet 
it  was  no  part  of  his  duty,  nor  was  he  in  any 
way  authorized,  to  water  said  milk,  and 
that  in  doing  it  said  Miller  acted,  not  for 
defendant,  but  to  injure  defendant;  but  it 
4L.R.A.(N.S.) 


was  the  duty  of  said  Miller  to  milk  the 
cows  of  defendant  in  his  absence,  and  to  as- 
sist defendant  when  at  home,  and  in  his  (de- 
fendant's) absence  to  deliver  the  milk  to 
plaintiff's  factory,  and  that  other  times  he 
was  to  deliver  milk  at  the  factory  of  plain- 
tiff as  a  part  of  his  employment  a  part  of 
the  time  at  least,  but  that  it  was  no  part  of 
his  duty,  nor  was  he  directed  or  in  any 
way  authorized,  to  water  the  milk,  and  that, 
in  so  doing,  he  was  not  acting  for  defendant, 
but  solely  out  of  malice,  and  for  the  pur- 
pose of  injuring  defendant,  and  to  gratify 
a  feeling  of  ill  will  towards  defendant,  of 
which  defendant  at  the  time  was  entirely 
ignorant.  The  plaintiff,  upon  this  question^ 
requested  the  court  to  charge  the  jury  a» 
follows:  'If  the  jury  shall  find*  that  the 
milk  of  defendant  was  delivered  at  its  fac- 
tory watered,  then  the  defendant  would  be 
liable  for  the  damages  that  necessarily  and 
directly  resulted  therefrom,  even  though  the 
defendant  did  not  water  such  milk,  or  au- 
thorize it  to  be  done,  or  know  the  same  was 
or  had  been  watered,  if  the  jury  shall  find 
it  was  watered  by  one  Ed.  Miller,  the  em- 
ployee of  defendant.'  But  the  court  refused 
to  charge  the  jury  as  requested,  but  did 
charge  the  jury  upon  this  question  as  fol- 
lows: *If  it  appear  to  you  that  the  milk 
was  adulterated  by  Miller  maliciously,  to 
injure  Coit,  and  was,  without  Coit's  knowl- 
edge, so  delivered  to  the  factory  adulter- 
ated, then  Mr.  Ck>it  is  not  liable  to  plain- 
tiff for  any  damage  resulting  to  It  from 
such  adulterated  milk.  Mr.  Coit,  however, 
would  remain  liable  for  the  amount  of  water 
delivered,  but  only  because  it  was  not 
milk.'  No  other  or  further  charge  upon  this 
subject  was  given  to  the  jury,  nor  was  the 
above  charge  in  any  way  modified,  changed, 
or  withdrawn,  but  was,  without  change  or 
modification,  given  by  the  court  to  the  jury 
as  the  law  by  which  they  were  to  be  gov- 
erned in  arriving  at  a  verdict  in  the  case.** 
Exceptions  to  the  refusal  to  charge  as  re- 
quested, and  to  the  charge  as  given,  were 
duly  entered  by  plaintiff.  Verdict  for  $185, 
for  defendant  and  against  plaintiff,  was  ren- 
dered, and  a  judgment  thereon,  and  for 
costs,  entered,  which  was  affirmed  by  the 
circuit  court.  The  plaintiff  asks  reversal  of 
these  judgments. 

Mr.  I.  T.  Siddall,  for  plaintiff  in  error: 
The  defendant  delivered  adulterated  milk 
unfit  for  use  to  the  plaintiff  (whether  he  did 
it  in  person  or -by  his  employee  being  im- 
material), and  the  statute  forbidding  such 
delivery,  whether  by  himself  or  by  his 
agent,  made  him,  as  against  an  innocent 
party,  liable  for  tlie  injury  resulting  there- 
from. 
By  common  law  dealers  in  food  for  man 
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were  held  to  know  the  quality  of  what  they 
sold,  and,  if  not  wholesome,  an  action  on  the 
ca^e  would  lie. 

3  BL  Com.  165;  Divine  v.  McCormick,  50 
Barb.  116;  Buraby  v.  Bollett,  16  Meea.  &  W. 
644;  Jones  v.  Greorge,  61  Tex.  345,  48  Am. 
Rep.  280;  Ryder  v.  Neitge,  21  Minn.  70; 
Hoover  v.  Peters,  18  Mich.  61. 

By  t]|^  common  law  the  rule  was  limited 
to  those  who  sold  for  direct  consumption, 
and  probably  the  liability  rested  upon  an 
implied  warranty;  but  after  the  enactment 
of  statutes  making  it  penal  to  sell  unwhole- 
some or  adulterated  food,  the  liability  rested 
upon  the  fact  of  its  being  unlawful. 

Bumby  v.  Bollett,  supra. 

The  rule  of  the  common  law,  by  these 
statutes,  has  been  extended  so  as  to  in- 
clude the  defendant  and  all  those  who  pro- 
duce for  sale,  or  sell,  milk. 

Rev.  Stat.  7090,  9,  10,  7456,  12. 

It  is  true  these  statutes  are  penal,  but 
they  forbid  certain  acts,  one  of  which  is  the 
delivery  of  adulterated  milk.  Knowledge  is 
not  a  condition,  but  the  act,  whether  done 
innocently  or  criminally,  is  forbidden;  and 
it  is  a  well-recognized  rule  of  law  that  when 
a  duty  thrown  upon  one  is  neglected,  result- 
ing in  injury,  the  one  upon  Wi«om  this  duty 
rests  is  liable  in  the  absence  of  all  wrong 
on  the  part  of  the  one  injured. 

Meek  v.  Pennsylvania  Co.  38  Ohio  St.  632. 

A  civil  right  exists  by  force  of  a  penal 
statute. 

Jetter  v.  New  York  &  H.  R.  Co.  2  Keyes, 
154;  Correll  v.  Burlington,  C.  R.  &  M.  River 
R  Co.  38  Iowa,  120,  18  Am.  Rep.  22;  Guen- 
th*r  V.  Dewein,  11  Iowa,  133;  Vining  v. 
Bricker,  14  Ohio  St.  334;  Baltimore  &  O.  R. 
Co.  ▼.  State,  29  Md.  252;  Dill.  Mun.  Corp. 
4th  ed.  §  308,  p.  387,  note  1;  Burton  v.  Mc- 
Clellan,  3  111.  434;  Laflin  &  R.  Powder  Co. 
V.  Teamey,  131  111.  322,  7  L.R.A.  262,  19  Am. 
St.  Rep.  34,  23  N.  E.  389;  Somerville  y. 
Marks,  58  111.  371 ;  Sanganoon  Distilling  Co. 
V.  Young,  77  111.  197. 

When  an  act  is  prohibited  it  throws  upon 
all  persons  the  duty  of  knowing  that  m 
their  transactions  with  others  such  act  shall 
work  no  injury.  The  fact  that  a  penalty  is 
attached  does  not  limit  the  liability. 

Bell  V.  McGinness,  40  Ohio  St.  204,  48  Am. 
Rep.  673;  Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Smith,  38  Ohio  St.  410;  Hourigan  v.  Nowell, 
no  Mass.  470;  Correll  v.  Burlington,  C.  R. 
&  M.  River  R.  Co.  supra;  Shearm.  &  Redf. 
Xeg.  §  484,  note  2;  Ferguson  v.  Gies,  82 
Mich.  358,  9  L.R.A.  689,  21  Am.  St.  Rep.  576, 
46  N.  W.  718. 

Mr.  J.  H.  Nichols  for  defendant  in  error. 

Spear,  J.,  delivered  the  opinion  of  the 
court: 

The  questions  arising  on  the  record  are:  1 
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(1.)  Whether  or  not  Coit  is  liable  for  the 
acts  of  Miller  which  produced  tJfA  injury; 
(2)  whether  or  not  the  plaintiilii  damages, 
in  case  the  jury  found  it  sustained  dam- 
ages, could  embrace  all  the  injury  arising 
from  the  adulterated  character  of  the  milk 
delivered ;  ( 3 )  if  not,  whether,  in  any  view, 
the  true  rule  is  that,  in  case  the  jury  found 
that  the  milk  was  adulterated  by  Miller 
maliciously,  to  injure  Coit,  and  was,  with- 
out Colt's  knowledge,  so  delivered  to  the 
factory  adulterated,  plaintiff  was  entitled 
to  a  rebate  for  the  water,  so  that  Coit 
would  be  liaUe  only  for  the  amount  of 
the  water  delivered,  because  it  was  not  milk. 
The  inquiry  involves,  primarily,  a  consid- 
eration of  the  liability  of  the  master,  al- 
though, reduced  to  its  last  analysis,  it  is  an 
inquiry  as  to  the  proper  rule  of  damages. 
Upon  the  face  of  things,  it  is  apparent  that 
the  question  regarded  as  the  controlling  one 
is  whether  or  not  Coit  is  in  any  way  re- 
sponsible for  the  acts  of  Miller. 

Let  us  first  consider  what  result  would 
follow  if  the  case  made  is  the  same  aa 
though  the  claimed  injury  had  arisen  from 
Coit's  own  negligent  act.  What,  under 
such  circumstances,  would  be  the  proper 
rule?  The  petition  alleged  a  contract.  It 
was  in  the  nature  of  a  proposal  and  accept- 
ance, Coit  proposing  and  agreeing  to  deliv- 
er at  the  factory  milk  which  should  be  milk 
of  first  quality,  meaning,  at  the  very  least, 
milk  not  adulterated,  and  the  company  as- 
senting, and,  in  consideration  of  the  offer, 
impliedly,  if  not  expressly,  agreeing  to  re- 
ceive and  pay,  for  such  milk  as  should  be 
delivered,  the  price  of  first-quality  milk. 
The  acceptance  of  milk  so  delivered  was  a 
sufficient  consideration  for  Colt's  promise. 
It  may  be  that,  so  far  as  the  agreement  was 
executory,  it  was  unilateral,  and  that,  had 
Coit  failed  to  deliver  any  milk,  the  com- 
pany could  not  have  recovered  damages  for 
such  failure;  but  we  need  not  be  concerned 
with  that  consideration,  for  milk  was  deliv- 
ered, and  nothing  can  be  Clearer  than  that, 
when  Coit  delivered,  he  was  bound  by  th« 
terms  of  his  accepted  proposal.  Benjamin, 
Sales,  61;  Great  Northern  R.  Co.  v.  Witham, 
L.  R.  9  C.  P.  16.  Inasmuch,  therefore,  as  the 
evidence  of  plaintiff  tended  to  sustaiu  the 
allegations  of  the  petition,  the  jury  was 
justified  in  finding  this  contract, — ^that  is,  a- 
contract  by  which  Coit  agreed  to  deliver 
milk  of  first-class  or  superior  quality 
(t.  e.,  pure  milk), — and  to  further  find  that 
Coit  had  knowledge  that  the  milk  he  deliv- 
ered would  be  mixed  with  milk  of  other  pa- 
trons, for  the  manufacture  of  butter  and 
chee.«^e  in  part,  and  in  part  skimmed  for  the 
cream,  the  product  of  which  would  be  used 
by  plaintiff  in  its  business  as  caterers,  etc.. 
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and  in  pfirt  sold  in  the  market,  and  that 
the  milk  delivered  was  under  this  contract. 
Such  a  contract  carries  with  it  a  warranty 
that  the  goods  shall  be,  and  are,  what  they 
are  agreed  to  be;  for  no  particular  form  of 
words  is  required  to  constitute  a  warranty. 
As  held  in  Pasley  v.  Freeman,  3  T.  R.  57: 
"Aji  affirmation  at  the  time  of  a  sale  is  a 
warranty,  provided  it  appear  on  evidence  to 
have  been  so  intended."  To  which  may  be 
added,  upon  equally  good  authority,'  that 
*'a  positive  affirmation  of  a  material  fact, 
.  .  .  intended  to  be  relied  on  as  such, 
and  which  is  so  relied  upon,  consti- 
tutes in  law  a  warranty,  whether  the 
vendor  mentally  intended  to  warrant  or  not ; 
and  that  his  intention  is  immaterial." 
American  note  to  Benjamin,  Sales,  6th  ed. 
625;  Hawkins  v.  Pemberton,  61  N.  Y.  198, 
10  Am.  Rep.  505;  Reed  v.  Hastings,  61  111. 
260;  Kenner  v.  Harding,  85  111.  264,  28  Am. 
Rep.  615.  It  is  clearly  sufficient  if  the  dec- 
larations and  agreement  are  so  understood 
and  acted  upon  by  the  parties ;  and,  if  made 
at  the  time  of  the  sale,  and  as  part  of,  or 
inducement  to,  the  sale,  as  in  this  ease,  no 
other  oensideration  is  ne^fssary,  the.  price 
to  be  paid  being  a  sufficient  i^onsideration. 
American  note  to  Benjamm,  Sales,  6th  ed. 
622. 

The  liability  of  Coit  was  as  broad  under  a 
breach  of  this  contract  as  though  there  had 
been  an  express  warranty  by  him  of  every 
lot  of  milk  as  it  was  delivered.  Moore  v. 
King,  57  Hun,  224,  10  N.  Y.  Supp.  651.  The 
proper  rule  of  damages  for  a  breach  in  such 
a  case  would  be  such  damages  as  may  fairly 
and  reasonably  be  considered,  either  as  aris- 
ing naturally  from  a  breach,  or  what  the 
parties  might  reasonably  be  supposed  to 
have  foreseen — to  have  had  in  contempla- 
tion— when  they  entered  into  the  contract. 
The  rule  is  that,  if  special  circumstances 
under  which  a  contract  is  actually  made  are 
known  to  both  parties,  the  damages  result- 
ing from  the  breach,  which  they  would  rea- 
Honably  contemplate,  would  be  the  amount 
of  injury  which  would  ordinarily  follow 
from  a  breach  of  such  a  contract  under  the 
special  circumstances,  llndley  v.  Baxendale. 
0  Exch.  341.  Plaintiff  and  defendant  were 
both  handling  milk  extensively,  and  it  ia 
but  fair  to  assume  that  each  knew  the  ef- 
fect of  mixing  impujre  milk  with  that  which 
was  pure,  and  the  consequent  result  to  the 
product.  So  they  may  be  reasonably  held 
to  have  had  such  damage  in  contemplation 
when  they  contracted,  in  case  of  breach. 
Probably,  also,  an  implied  warranty  would 
be  presumed,  in  view  of  the  knowledge  of 
the  purpose,  that  the  milk  should  be  reason- 
ably fit  for  that  purpose;  but  this  is  not 
essential,  nor  is  it  important  to  pursue  it 
at  length,  inasmuch  as  there  was  a  con- 
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•tract.  I'nder  breach  of  such  a  contract,  it 
is  manifest  that  the  vendee's  damage  should 
be  at  least  compensation;  and,  if  the  mix- 
ture of  the  impure  milk  with  that  whioU 
was  pure,  and  its  use  in  the  factory,  re- 
sulted in  impairing  the  value  of  the  product,, 
it  is  equally  manifest  that  compensation 
could  not  be  awarded  without  taking  that, 
fact  into  the  account. 

Cases  illustrative  of  the  point  are  numer- 
ous. Wilcox  V.  McCoy,  21  Ohio  St.  655,  wa* 
based  upon  a  claim  for  damages  arising- 
from  a  sale  of  sheep  represented  to  b& 
sound,  but  which  were  affected  by  a  disea.se 
known  as  the  **foot  rot,"  whereby  other 
sheep  of  the  plaintiflf  were  infected  and  in- 
jured. The  claim  was  sustained.  A  num> 
ber  of  similar  cases  are  digested  by  Mr. 
Sedgwick  in  his  work  on  Damages  (|§  765^ 
766,  768,  769),  as  follows:  Where  animals, 
sold  are  warranted  free  of  disease^  loss, 
through  communication  of  disease  to  other 
animals  of  the  purchaser  may  be  recovered. 
Mullett  v.  Mason,  I..  R.  1  C.  P.  650,  and 
other  caites.  It  is  not  necessary  to  the  re- 
covery of  damages  to  show  that  tlie  vendor 
knew  that  the  diseased  animal  was  to 
be  placed  with  others  belonging  to  plaintiff,. 
Packard  v.  Slack,  32  Vt.  9.  The  defendant 
is  presumed  to  anticipate  that  the  animals 
he  sells  will  be  placed  with  others  as  a  nat- 
ural consequence  of  his  act.  Sherrod  v. 
l^ngdon,  21  Iowa,  518.  The  expense  of 
nursing  and  curing  other  animals,  which 
contract  disease  from  those  sold,  may  alst> 
be  recovered.  I^ng  v.  Clapp,  15  Neb.  4:7,. 
19  X.  W.  467.  In  Randall  v.  Newson,  L.  R. 
2  Q.  B.  Div.  102,  the  plaintiff  had  bought  of 
defendant  a  pole  for  his  carriage.  In  driv- 
ing, the  horses  swerved,  and  the  pole  broke> 
short  off  at  the  carriage,  and  the  horses 
were  injured.  The  court  held  that  the  que^- 
tion  should  have  been  left  with  the  jury 
whether  the  injury  to  the  horses  was  or  not 
a  natural  consequence  of  the  defect  in  the 
pole.  Where  coloring  matter,  purchased  for 
the  purpose  of  coloring  ice  cr^am  by  a  man- 
ufacturer of  that  article,  proved  to  be  poi.^on- 
ous,  the  purchaser  was  allowed  to  recover 
the  value  of  the  ice  cream  lost  through  the 
use  of  the  poisonous  coloring  matter,  and 
also  compensation  for  injury  to  business. 
Swain  v.  Schieffelin,  34  N.  Y.  S.  R.  888,  11 
S.  Y.  Supp.  155.  See  Jones  v.  George.  61 
Tex.  345,  48  Am.  Rep.  280;  also,  Sutherland^ 
Damages,  §|  662-675,  where  the  subject  i* 
discussed  at  length,  and  pertinent  authori- 
ties cited.  There  is  no  reason  to  doubt  that 
the  law  is  entirely  settled;  and  it  is  clear 
that,  if  the  master  be  found  liable,  that  lia- 
bility covers  all  damages  necessarily  and 
directly  resulting  from  the  injurious  acts. 

It  is  also  well  settled  that,  where  the  in- 
jury results  from  the  default  of  the  con- 
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tract ing   party    himself,   the   motive  which 
induces  the  act  or  the  omission,  unless  the 
circumstances  raise  a  claim  for  exemplary 
damages,  is  of  no  consequence.    In  such  case, 
evidence  of  the  defaulting  party's  motives, 
or  of  anything  which  affects  only  the  moral 
character  of   the  transaction,  can  have  no 
weight,  and  is  therefore  inadmissible.     Un- 
less the  intention  belongs  directly  to  the  is- 
sue, it  is  not  an  element  in  the  case.   Com- 
pensation for  breach  of  contract  in  relation 
to  the  payment  of  money  or  in  relation  to 
property  ordinarily  does  not  involve  motive, 
for  in  the  first  case  the  failure  to  pay  as 
agreed  is  measured  absolutely  by  the  sum 
apd  interest,  no  matter  what  vicious  purpose 
induced  the  failure:    and,    in    the    second, 
compensation — that  is,  to  be  placed  in  the 
same  position  he  would  have  been  in  had  the 
other  party  performed  his  contract — is  the 
injured  party's  right,  no  matter  how  earnest 
the  unavailing  efforts  to  perform  may  have 
been,  nor  how  free  from  intent  to  injure  the 
motive  of  the  defaulting  party.    3  Parsons, 
Contr-  167,  and  authorities  cited.    Was  Colt 
liable  for  the  consequences  of  Miller's  ma- 
licious acts?    In  pursuing  this  inquiry,  it  is 
important  that  M'e  keep  constantly  in  mind 
two  controlling    facts, — one  that  the   rela- 
tions of  the   plaintiff  and   defendant  were 
contract  relations,   and  those  between   the 
defendant  and  Miller  were  those  of  master 
and  servant.     The  general  rule  undoubtedly 
in,  although  subject  to  notable  exceptions, 
that  the  master  is  not  liable  for  his  servant's 
malicious  actrt,  n»  Khown  in  Wright  v.  Wil- 
cox, 19  Wend.  345,  32  Am.  Dec.  .507,  where  it 
was  sought  to  recover  against  a  father  for 
the  act  of  his  non,  who,  while  driving  the 
father's  horses  and  wagon  and  when  about 
his  father's  business,  intentionally  whipped 
up  the  horses,  and  ran  over  one  of  a  num- 
ber of  boys  who  were  trying  to  get  into  the 
wagon.     The  driver,  at  the  time,  saw  the 
lioy  was  between  the  wheels,  and  thus  likely 
to  be  injured.     Cowen,  J.,  in   deciding  the 
case,  remarked   that   it  Avns    iinposflible   to 
Hustain  the  verdict  against  the  father  be- 
cause the  act  of  the  son  wtis  done  with  the 
wilful  intention  to  throw  the  boy  off;  that, 
while  the  son  was  in  other  respects  in  the 
service  of  his   father,  he   was  not   in  this, 
which  was  a  plain  trespass,  for  which  the 
master  (the  father)  was  no  more  liable  than 
if  his  ser\'-ant  had  committed  any  other  as- 
.sault  and  battery.    A  case  not  dissimilar  In 
principle  is  that  of  Little  Miami  R.  Co.  v. 
Wetmore,  19  Ohio  St.  110,  2  Am.  Rep.  373, 
where  the  plaintiff,  after  purchasing  a  tick- 
et as  a  passenger,  applied  to  one  who  had 
the  duty  of  checking  baggage  to  have  his 
baggage  checked,  and,  by  his  importunate 
conduct,  and  abusive  language  towards  the 
•ervant,  provoked  a  quarrel,  in  which  the 
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servant,  to  gratify  his  personal  resentment^ 
struck  the  plaintiff  with  a  hatchet.  It  waa 
held  "that  the  wrongful  act  of  the  servant 
in  striking  the  plaintiff  cannot  be  regarded 
as  authorized  by  the  master,  nor  as  an  act 
done  in  the  execution  of  the  service  for 
which  he  was  enga|^  by  the  master.  And 
the  fact  that  the  blow  was  inflicted  with  a 
hatchet  furnished  by  the  master,  to  be  used 
for  a  wholly  different  purpose  in  connection 
with  the  servant's  business,  is  immaterial 
as  respects  the  liability  of  the  master."  It 
was  shown  by  the  evidence  that  the  assault 
was  not  committed  in  endeavoring  to  eject 
the  plaintiff  from  the  place  where  the  bag- 
gageman had  special  control,  but  outside  of 
it,  and  at  a  place  where  he  had  no  charge, 
and  so  was  not  a  case  of  the  use  of  excess 
of  force,  nor  was  it  calculated  to  facilitate 
or  promote,  the  business  for  which  the  serv- 
ant was  employed.  Other  cases  are  to  be 
found  which  go  much  further  than  these  in 
exonerating  the  master.  They  are  mostly 
old  cases,  and  some  of  them  have  not  been 
followed  in  the  later  decisions.  Thus,  in 
Middleton  v.  Fowler,  1  Salk.  282,  where,  in 
an  action  against  the  master  of  a  litage- 
coach,  to  recover  for  the  value  of  a  trunk 
of  a  passenger,  lost  by  the  driver,  into  whose 
possession  the  trunk  had  been  placed  by  the 
traveler  it  was  held  by  Holt,  Ch.  J.,  that 
the  mnHter  was  not  liable.  The  language  of 
the  judge,  that  "no  master  is  chargeable 
with  the  acts  of  his  servant  but  when  he 
acts  ill  the  execution  of  the  authority  given 
by  his  master,"  has  been  given  too  wide  an 
interpretation;  and,  indeed,  the  law  of  the 
cas:;  would  hardly  be  regarded  as  good  law 
at  the  present  day.  See  Craker  v.  Chicago 
&  N.  W.  R.  (^o.  :i«  Wis.  «57,  17  Am.  Rep. 
504,  where  the  true  distinction  is  clearly 
given.  This  case  (as  indeed  is  the  larger 
portion  of  the  rejwrted  cases  involving  the 
principle)  was  against  a  railroad  company, 
the  action  being  based  on  its  common-law 
liability  as  a  common  carrier,  and  affonU 
an  instance  of  strict  application  of  the  rule 
of  reftpondeat  aupenor.  But  courts  are  sup- 
()Osed  to  enforce  rules  of  law,  where  appli- 
cable, without  respect  to  the  personnel  of  the 
parties;  and  it  is  presumed  that,  where  lia- 
bility is  found  to  attach  to  a  master  for  the 
act  of  a  servant,  the  rule  of  damages  would 
be  the  same  whether  the  master  were  an 
individual  or  a  corporation. 

The  modern  rule,  and  we  believe  it  to  be 
w«ll  established,  is  stated  by  Mr.  Mechem  in 
his  work  on  Agency  (|  740)  thus:  "The 
tendency  of  modern  cases,  however,  is  to  at- 
tach less  importance  to  the  intention  of  the 
agent,  and  more  to  the  question  whether 
the  act  was  done  within  the  scope  of  the 
agent's  employment;  and  it  is  believed  that 
the  true  rule  may  be  said  to  be  that  the 
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principal  is  responsible  for  the  wilful  or 
malicious  acts  of  his  agent  if  they  are  done 
in  the  course  of  his  employment  and  within 
the  scope  of  his  authority,  but  that  the 
principal  is  not  liable  for  such  acts,  unless 
previously  expressly  authorized  6r  subse- 
quently ratified  when  they  are  done  outside 
of  the  course  of  the  agent's  employment, 
and  beyond  the.  scope  of  his  authority,  as 
where  the  agent  steps  aside  from  his  em- 
ployment to  gratify  some  personal  animos- 
ity, or  to  give  vent  to  some  private  feeling 
of  his  own.  The  questicm  of  what  acts  are 
within  the  scope  of  the  employment  is  no 
less  difficult  of  determination  here  than  in 
those  cases  where  the  principars  liability 
for  the  agent's  negligence  is  involved;  but 
the  principles  are  the  same.  Indeed,  the 
determination  of  whether  the  principal 
would  have  been  liable  had  the  same  injury 
resulted  from  the  agent's  negligence  or  un- 
skilfulness  will  often  be  of  aid;  for,  if  the 
act  in  the  latter  case  would  be  within  the 
scope  of  the  employment,  it  is  none  the  less 
so  where  the  intention  was  wilfuL  Where 
the  principal  owes  to  third  persons  the  per- 
formance of  some  duty,  as  to  do  or  not  to  do 
a  certain  act,  and  he  commits  the  perform- 
ance of  this  duty  to  an  agent,  the  princi- 
pal cannot  escape  the  responsibility  civiliter 
if  the  agent  fails  to  perform  it,  whether 
such  failure  be  accidental  or  wilful,  or 
whether  it  be  the  result  of  negligence  or 
of  malice."  Continuing,  the  author  says: 
''What  is  meant  is  that,  if  the  agent,  while 
engaged  in  doing  something  which  he  is  au- 
thorized to  do,  and  while  acting  in  the  exe- 
cution of  his  authority,  inflicts  an  injury 
upon  third  persons,  though  wilfully  or  ma- 
liciously, the  principal  is  liable;  but  if,  on 
the  other  hand,  the  agent  steps  aside  from 
his  employment  to  do  some  act  having  no 
connection  with  the  principaFs  business,  and 
to  which  he  is  inspired  by  pure  personal  and 
private  malice  or  ill  will,  the  principal  is  not 
liable."  [$  741.]  Mr.  Justice  Story,  in  his 
work  on  Agency  (§  452),  gives  the  rule  in 
these  words:  "It  is  a  general  doctrine  of 
law  that,  although  the  principal  is  not  or- 
dinarily liable  (for  he  sometimes  is)  in  a 
criminal  suit  for  the  acts  or  misdeeds  of 
his  agent,  unless,  indeed,  he  has  authorized 
or  co-operated  in  those  acts  or  misdeeds, 
yet  he  is  held  liable  to  third  persons  in  a 
civil  suit  for  the  frauds,  deceits,  conceal- 
ments, misrepresentations,  torts,  negli- 
gences, and  other  malfeasances  or  misfea- 
sances and  omissions  of  duty  of  his  agent  in 
the  course  of  his  employment,  although  the 
principal  did  not  authorize  or  participate 
in,  or,  indeed,  know  of,  such  misconduct,  or 
even  if  he  forbade  the  acts  or  disapproved 
of  them.  In  all  such  cases  the  rule  applies, 
respondeat  superior;  and  it  is  founded  upon 
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public  policy  and  convenience;  for  in  no 
other  way  could  there  be  any  safety  to  third 
persons  in  their  dealings,  either  directly 
with  the  principal,  or  indirectly  with  him 
through  the  instrumentality  of  agents.  In 
every  such  case  the  principal  holds  out  his 
agent  as  competent  and  fit  to  be  trusted; 
and  thereby,  in  effect,  he  warrants  his  fidel- 
ity and  good  conduct  in  all  matters  within 
the  scope  of  the  agency." 

It  is  important  to  observe  a  distinction 
between  liability  for  the  malicious  acts  of 
an  agent  with  respect  to  one  with  whom  the 
principal  holds  contractual  relations, — acta 
affecting  the  performance  of  the  contract, — 
and  with  respect  to  others  who  may  have 
suffered  injury  by  reason  of  the  agent's  torts, 
as  a  failure  to  observe  this  distinction  has 
resulted  in  apparent  confusion  of  terms  both 
in  text-books  and  decisions.  The  distinction 
referred  to  is  made  apparent  in  an  old  Eng- 
lish case.  A  traveler  employed  a  livery - 
stable  keeper  to  drive  him  safely  to  his  des- 
tination. The  driver  purposely  and  needless- 
ly, to  gratify  his  own  personal  malice,  went 
out  of  his  way  to  collide  with  another  car- 
riage, by  which  one  riding  therein  was  in- 
jured. The  collision  also  injured  the  trav- 
eler. The  action  by  the  former  against  the 
master  was  predicated  wholly  on  the  claim 
that  he  was  liable  for  the  malicious  act  of 
his  servant,  committed  without  authority, 
and  not  in  the  line  of  his  service.  Any  ac- 
tion of  the  traveler  would  have  rested  on 
the  failure  of  the  liveryman  to  perform  hia 
contract.  And,  as  to  the  latter  proposition, 
Prof.  Wharton,  in  his  work  on  Ag3ncy  and 
Agents  (I  487),  gives  this  terse  rule:  "Prin- 
cipal who  contracts  to  do  a  particular  thing 
is  liable  for  agent's  torts  which  prevent  the 
performance  of  the  contract."  One  principle 
seems  to  be  well  settled  by  the  later  author- 
itiesi  viz,;  That  if  the  act  of  the  servant 
which  has  occasioned  the  mischief  is  within 
the  scope  of  the  employment,  the  fact  that 
it  was  maliciously  done  does  not  affect  the 
question  of  the  master's  liability  under  a 
proper  rule  of  damages. 

Coming  now,  to  the  case  at  bar.  Were  the 
acts  of  Miller,  which  caused  the  injury,  in 
law  the  acts  of  his  employer?  That  is, 
were  they  within  the  scope  of  his  duties,  or 
were  they  outside  and  beyond?  And  here 
we  must  not  mistake  the  acts  which  caused 
the  damage.  At  first  blush  it  might  seem 
that  these  acts  were  the  watering  of  the 
milk,  and  those  were  not  within  any  author- 
ity of  the  master.  But  not  so.  The  putting  of 
the  water  in  the  milk  would  have  been  quite 
innocuous,  so  far  as  plaintiff  is  concerned, 
had  the  compound  not  been  delivered  to  the 
factory.  It  was  the  delivery  there  which 
produced  the  harm.  In  those  acts  of  deliv- 
ery Miller    stood    for    and  represented  his 
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master,    dearly,  those  deliveriefl  were  done 
in  the  course  of  his  employment,  "in  the 
execution  of  the  service  for  which  he  was 
engaged  by  the  master."    Under  such  con- 
ditions, why  should  the  master  not  be  lia- 
ble?   He   had    contracted   to    deliver    pure 
milk,  and,  in  trusting  that  duty  to  his  serv- 
ant, why  had  he  not,  applying  the  princi- 
ple announced  by  Judge  Story,  held  out  that 
servant  as  fit  to  be  trusted,  and  warranted 
his  fidelity  and  good  conduct  in  all  matters 
connected  with  the  performance  of  that  con- 
tract?   Why,  in  reason,  should  the  loss  occa- 
sioned by  the  rascality  of  the  defendant's 
servant  he  thrown  on  the  plaintiff?  The  lat- 
ter had  no  voice  in  his  selection;  no  control 
over  his  conduct.    Does  the  servant's  motive 
change  the  nature  of  the  damages  ?    Does  it 
make  the  failure  of  the  defendant  to  per- 
form his  contract  any  the  less  obvious,  or 
any  the  less  serious  in  results?  As  remarked 
by  White,  J.,  in  Passenger  R.  Co.  v.  Young, 
21  Ohio  St  624,  8  Am.  Rep.  78:     "Where  a 
person  is  injured  by  the  act  of  a  servant, 
done  in  the  course  of  his  employment,  we  see 
no  good  reason  why  the  motive  or  intention 
of  the  servant  should  operate  to  discharge 
the  master  from  liability.    If  the  nature  of 
the  injurious  act  is  such  as  to  make  the 
master  liable  for  its  consequences,  in  the 
absence  of  the  particular  intention,  it  is  not 
perceived  how  the  presence  of  such  intention 
can  be  held  to   excuse    the   master."    And 
would  any    intelligent   legal   mind  suppose 
for  a  moment   that,  the  alleged   contract 
being  found,  if  the  delivery  of  the  objection- 
able compound    at   the    factory    had    been 
through  the  mere  negligence  of  the  servant, 
the  defendant  would  not  be  liable?    Surely 
not.    Nor  does  the  enforcement  of  the  n:le 
of  damages  hereinbefore  indicated  involve 
punishment  of  one  for  the  malicious  act  of 
another.    If  it  were  proposed  to  inflict  puni- 
tive damages  on  the  master  where  he  is  in- 
nocent of  wrong  intent,  then  that  inequita- 
ble result  would  follow.     But  so  long  as 
compensation,  and  compensation  only,  is  the 
rule,  the  motive  of  the  servant  not  entering 
into  the   case  one  way  or  the  other,  the 
master  is  not  held  for  the  motive;  he  is  held 
<Mily  for  the  act.     So,  in  this  case,  if  the 
testimony  of  the  plaintiff  tended  to  prove 
that  Coit  knew  of  the  condition  of  the  milk 
at  the  time  of  the  delivery,  as  the  record 
would  imply,  then  proof  to  the  contrary  was 
competent,  but  for  the  purpose  only  of  ex- 
cluding a  right  to  recover  punitive  damages. 
This  contract  involved  reciprocal  duties, 
and  gave  corresponding  legal  rights.     The 
defendant  was  to  deliver  pure  milk;     the 
plaintiff  was  to  pay  good  money.   Now,  sup 
pose,  instead,  of  this  action,  there  were  a 
suit  of  the  defendant  against  the  plaintiff 
for  his  season's  milk,  $1,150,  and  the  com 
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pany  had  pleaded  payment.    At  the  trial  it 
appeared  that  on  the  day  the  account  was 
due  the  company  had  given  the  money  to 
one  of  its  employees,  with  directions  to  go 
to  the  vendor  and  pay  for  the  milk,  and  he 
had  gone  to  the  residence  of  the  vendor  and 
counted  out,  as  the  vendor  supposed,  $1,150, 
and  taken  a  receipt  to  the  company.     The 
next  day,  when  a  deposit  in  bank  was  at- 
tempted, it  was  found  that  a  portion  of  the 
money  was  counterfeit.    Suppose  the  testi- 
mony to  further  show  that  the  employee, 
out  of  malice   towards   the   company   and 
greed  in  his  own  interest,  had  substituted 
counterfeit  money  and  paid  that.    Would 
the  company  have  a  defense?    The  bills  paid 
looked  like  good  currency,  as  the  milk  de- 
livered looked  like  pure  milk.    In  fact  both 
were  tainted.    Is  there  any  real  difference  in 
the  two  cases?    Is  it  not  a  failure  to  per- 
form a  contract  in  both?    True,  the  method 
of  making  proof  of  damages  is  different;  it 
is  simple  in  one  case,  and  much  less  so  in  the 
other.     But,  when  arrived  at,  the  result  is 
precisely  the  same.    It  is  compensation  in 
both  cases, — the  making  of  the  injured  party 
whole.     Our  case   is   essentially   dissimilar 
from  that  of  Little  Miami  R.  Co.  v.  Wetmore, 
19  Ohio  St.  110,  2  Am.  Rep.  373,  where  the 
defendant  was  exonerated.     If  Miller  had 
got  into  a  quarrel  with  the  manager  of  the 
factory,  about  the    delivery    of    milk,    for 
instance,  and,  to  gratify  his  own  personal 
resentment,  had  lashed  the  other  with  the 
defendant's  whip,  which  had  been  furnished 
him  to  drive  the  horses  with,  we  would  have 
had  a  case  parallel  with  the  one  above  cited. 
If,  on  the  other  hand,  the  baggage  man  in 
the  case  last  cited,  impelled  by  the  same 
malicious  motive  which  induced  the  assault . 
on   the   passenger,   had,    with  the  hatchet, 
smashed  the  passenger's  trunk,  the  question 
involved  would  have  resembled  the  case  at 
bar.    The  view  here  indicated  finds  support 
in  the  broad  principle  that  where  one  of  two 
innocent  persons  must  suffer  he  must  be  the 
sufferer  who  puts  it  in  the  power  of  the 
wrongdoer  to  cause  the  loss.    "He,  certainly, 
who  trusts  most,  must  suffer  most."     He 
through    whose    agency    the  loss    occurred 
must  sustain  it.    It  is  a  principle  founded 
on  the  highest  considerations  of  justice  and 
expediency.     The  rule  is  elucidated  in  the 
opinion  by  Minshall,  J.,  in  the  recent  case  of 
Schurtz  V.  Colvin,  56  Ohio  St.  274,  45  N.  E. 
627,  and  special  reference  is  here  made  to 
that  opinion  for  argument  and  illustrations. 
See  also  Quick  y.  Milligan,  108  Ind.  410,  58 
Am.  Rep.  49,  0  N.  £.  392;  Blight  v.  Schenck, 
10  Pa.  293,  61  Am.  Dec.  478;   Le  Neve  v. 
Le  Neve,  3  Atk.  646.    If  the  forejjoing  con- 
clusions are  correct,  it  follows  that  the  in- 
structions given  the  jury  did  not  cover  the 
case  before  them.     The  ease  made  was  the 
33 
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case  which,  within  the  allegations  of  the  pe- 
tition, the  evidence  tended  to  prove.  The 
vital  points  were  the  agreement  to  deliver 
pure  milk,  the  delivery  under  it,  the  charac- 
ter of  the  milk  delivered,  and  the  resulting 
damage;  and  the  questions  the  jury  needea 
instructions  upon,  in  case  they  found  for  the 
plaintiff  on  these  propositions,  were,  the  lia- 
bility or  nonliability  of  Coit,  and  the  meas- 
ure of  damages  in  case  he  was  to  be  held. 
The-  instruction  given  was,  if  the  adultera- 
tion was  done  by  Miller  maliciously,  to  in- 
jure Coit,  and  the  delivery  of  the  adulterated 
article  was  without  Obit's  knowledge,  he 
was  not  liable  for  any  damage;  which,  if 
we  are  right  in  the  principles  of  law  appli- 
cable to  the  case,  was  erroneous.  The  court 
also  added  that  Coit  would  remain  liable  for 
the  amount  of  water  delivered,  because  it 
was  not  milk.  This  means,  we  suppose, 
that  on  Coit's  cross  petition,  he  would  not 
be  allowed  to  recover  pay  for  water.  Of 
course  he  could  not,  but  this  instruction  ig- 
nores any  duty  to  deliver  milk  not  adulter- 
ated, and  would  be  proper  in  a  case  where 
the  quantity  delivered  was  the  only  question 
involved.  But  here  was  involved  the  ques- 
tion of  damages  for  the  impaired  character 
of  the  article  delivered;  and  it  is  difficult  to 
see  how,  upon  the  view  most  favorable  to 
Coit,  the  rule  would  not  have  been  the  or- 
dinary commercial  rule,  viz.,  the  difference 
between  the  value  of  the  milk  delivered  and 
what  its  value  would  have  been  had  no 
water  been  mixed  with  it.  Swan's  Treatise, 
14th  ed.  784;  American  note  to  Benjamin, 
Sales,  6th  ed.  906. 

There  is  another  ground  which  would  ap- 
pear to  defeat  the  attempted  defense.  The 
sale  and  delivery  of  adulterated  milk  is  an 
offense  against  one  of  the  pure- food  statutes. 
The  act  of  April  10,  1889,  entitled  "An  Act 
to  Regulate  the  Sale  of  Milk"  (86  Ohio 
Jjaws,  229)  provides  *'that  whoever,  by  him- 
self or  by  his  servant  or  agent,  .  .  . 
sells,  exchanges,  or  delivers  .  .  .  adul- 
terated milk,  or  milk  to  which  water  or  any 
foreign  substance  has  been  added  .  .  . 
shall  be  punished,"  etc.  In  the  case  of  State 
V.  Kelly,  54  Ohio  St.  166,  43  N.  E.  163,  it  is 
held  that  in  a  prosecution  under  the  act  of 
March  20,  1884,  ''to  provide  against  the 
adulteration  of  foods  and  drugs,  .  .  . 
it  is  not  a  defense  that  the  accused  is  igno- 
rant of  the  adulteration  of  the  article  which 
he  sells  or  offers  for  sale."  These  statutes 
have  a  like  purpose.  They  are  founded  on 
the  policy  of  protection  to  the  public, — ^the 
same  policy  which  is  recognized  in  number- 
less cases  where,  on  a  sale  by  victualers  of 
articles  of  food  for  domestic  consumption, 
the  law  implies  a  warranty  that  they  are  fit 
for  such  purpose, — and  the  seller  will  not 
u^  v^^rd  to  say  that  he  did  not  know  they 
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were  not,  nor  to  plead  good  faith  in  their 
sale.  The  rule  of  construction  applied  to 
the  act  last  cited  applies  equally  to  the  act 
to  regulate  the  sale  of  milk;  and  it  is  the 
theory  of  the  decision  cited  that  it  is  the- 
duty  of  the  party,  who,  by  himself  or  agent,, 
sells  such  articles,  to  know  their  quality, — 
they  must  know,  or  take  the  consequences* 
An  opposite  construction,  it  is  declared  by 
the  court,  would  defeat  the  humane  purpose 
of  the  acts.  The  principle  of  Rose  v.  King,. 
49  Ohio  St.  213,  15  L.R.A.  160,  30  N.  E.  267,. 
rules  this  case  with  respect  to  the  civil  rem- 
edy. Where  a  defendant  is  liable  under  the 
criminal  statute,  he  is  liable  to  a  person 
directly  injured,  civilly,  unless  the  language 
of  the  criminal  statute  indicates  an  opposit«^ 
purpose,  which  is  not  the  case  here. 

These  conclusions  require  a  reversal  of 
both  judgments,  and  a  new  trial. 

Reversed. 

Bradbury,  J.,  dissenting: 

This  decision  seems  to  me  to  rest  upon  the* 
unsound  principle  that  one  person  may  lie 
held  to  respond  in  damages  to  another  on 
account  of  injuries  sustained  by  the  mali- 
cious acts  of  a  third  person.  Unfortunately^ 
the  case  was  argued  in  this  court  upon  one 
side  only.  The  circuit  court  rendering  t  he- 
judgment  is  composed  of  men  of  experience,, 
learning,  and  ability,  and  the  views  of  that 
court  upon  the  question  were  in  harmony 
with  those  of  the  court  of  common  plean; 
but  we  have  not  had  the  benefit  of  that  ex~ 
perience,  learning,  and  ability,  or  of  the  re- 
search of  counsel  in  support  of  their  judg- 
ment. Their  decision,  I  think,  is  correct,  but 
I  feel  the  embarrassment  incident  to  an  at- 
tempt to  justify  it  without  some  intimation 
of  the  grounds  upon  which  they  placed  it. 
or  of  the  vieWs  of  counsel  for  the  party  who 
prevailed  in  that  court.  The  action  did  not 
sound  in  contract,  the  plaintiff  was  under  no 
obligation  to  receive  milk,  and  the  defend- 
ant was  under  no  obligation  to  deliver  it^ 
nor  was  any  price  fixed  for  that  which 
might  be  delivered  and  received.  The  only 
averment  of  the  petition  relating  to  a  prom- 
ise is  this:  ''Said  defendant  promised  and 
agreed  at  the  time  of  bringing,  first,  his^ 
milk  to  plaintiff's  said  factory  to  bring  noth- 
ing but  milk  of  first  class  or  superior  qual- 
ity." No  consideration  is  stated  for  thi«t 
supposed  promise;  and  an  analysis  of  the 
petition  shows  that  the  promise  was  one  itn- 
plied  from  the  fact  that  milk  was  to  be  de- 
livered, and  arose  out  of  the  circumstances^ 
surrounding  the  parties.  The  use  to  which 
the  milk,  according  to  the  averments  of  the 
petition,  was  to  be  devoted,  was  simply  mat- 
ter of  inducement,  showing  what  damages 
the  defendant  might  be  held  to  contemplate 
as  the  result  of  his  wanton  act.     The  gist 
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of  the  action  is  that  the  defendant  know- 
ingly delivered  foul  and  unwholesome  milk. 
The  averment  being  that  the  ''defendant 
continued  to  thus  send  impure,  unwhole- 
some, foul,  and  adulterated  milkj  .  .  . 
knowing  the  same  to  be  adulterated.  .  .  . 
The  defendant  denied  this,  and  the  case  was 
tried.  The  evidence  was  not  set  forth  in 
full,  the  bill  of  exceptions  showing  merely 
that  evidence  was  given  tending  to  support 
the  petition,  and  that  evidence  was  also  giv- 
en tending  to  show  that  the  milk  was  ma- 
liciously watered  by  an  employee  of  de- 
fendant for  the  purpose,  not  of  damaging 
the  plaintiff^  to  whom  the  milk  was  deliv- 
ered, but  of  injuring  his  employer,  the  de- 
fendant; that  it  was  not  his  duty  to  water 
the  milk  and  in  doing  so  he  was  not  acting 
for  defendant,  but  solely  out  of  malice 
towards  the  defendant,  and  that  defendant 
was  entirely  ignorant  of  his  actions.  In 
this  view  of  the  evidence,  the  following  in- 
structions were  asked  by  the  plaintiff,  and 
were  refused:  ''If  the  jury  shall  find  that 
the  milk  of  defendant  was  delivered  at  its 
factory  watered,  then  the  defendant  would 
be  liable  for  the  damages  that  necessarily 
and  directly  resulted  therefrom,  even  though 
the  defendant  did  not  water  such  milk  or 
authorize  it  to  be  done,  or  know  the  same 
was  or  had  been  watered,  if  the  jury  shall 
find  it  was  watered  by  one  Ed.  Miller,  the 
employee  of  defendant."  And  the  court  did 
charge  the  jury  as  follows:  "If  it  appear 
to  you  that  the  milk  was  adulterated  by 
Miller  maliciouftly,  to  injure  Coit,  and  was, 
without  Coit's  knowledge,  so  delivered  to  the 
factory  adulterated,  then  Mr.  Coit  is  not 
liable  to  plaintiff  for  any  damage  result- 
ing to  it  from  such  adulterated  milk.  Mr. 
Coit,  however,  would  remain  liable  for  the 
amount  of  water  delivered,  but  only  be- 
cause it  was  not  milk."  The  instructions 
given  by  the  court  of  common  pleas  were 
directly  applicable  to  the  fact«,  and  were 
sound,  unless  one  man  is  to  be  mulcted  in 
damages  for  the  malicious  act  of  another. 
Employers  are  liable  for  that  negligence  of 
their  servants  which  occurs  in  the  course  of 
the  employment.  And  under  certain  pecul- 
iar circumstances,  where  the  master  owes 
a  special  duty  to  the  party  injured,  he  is 
held  liable  for  malicious  acts  directed 
against  the  person  to  whom  the  master  owes 
such  special  duty.  This  principle  is  gener- 
ally, if  not  exclusively,  confined  to  common 
carriers  of  passengers.  I  know  of  no  prin- 
ciple, however,  by  which  a  master  is  held 
liable  for  a  malicious  act  of  a  servant,  not 
committed  in  the  scope  of  his  employment, 
directed  against  another;  or  where,  as  in 
this  case,  the  malicious  act  was  directed 
ptfainst  the  master  himself,  was  not  done  in 
the  course  of  the  master's  service,  and  incl- 
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dentally  injured  another.  Where  a  mali- 
cious act  is  done  to  the  injury  of  another,  the 
right  of  the  latter  to  redress  is  against  the 
party  who  caused  the  injury.  If  the  person 
committing  the  act  cannot  respond  in  dam- 
ages, the  party  injured  can  obtain  no  prac- 
tical relief.  This  result  often  occurs,  but  is 
unavoidable.  The  person  doing  the  mis- 
chief is,  in  such  cases,  amenable  to  the  pub- 
lic, if  the  act  has  been  made  a  crime ;  other- 
wise he  is  answerable  only  at  the  bar  of 
public  opinion.  In  driving  the  vehicle  in 
which  this  milk  was  carried  to  market,  the 
servant  had  no  duty  to  perform  in  respect 
to  its  quality.  His  authority  was  in  all  re- 
spects similar  to  that  of  the  boy  who  drives 
a  delivery  wagon  for  a  retail  grocer.  It  is 
the  duty  of  the  boy  to  deliver  the  parcels 
as  they  may  be  wrapped  up  in  the  shop.  It 
was  the  duty  of  this  hired  man  of  the  de- 
fendant to  deliver  this  milk  in  the  condi- 
tion it  was  when  it  left  the  defendant's 
farm.  As  well  charge  the  grocer  with  civil 
liability  for  the  death  of  a  customer,  be- 
cause the  boy  maliciously  stops  at  a 
drug  store,  procures  arsenic,  opens  and 
distributes  it  through  a  package  of  su- 
gar, as  to  charge  the  defendant  in  this 
case  with  liability  because  his  hired  man 
stopped  at  a  wayside  pool  of  stagnant 
water,  maliciously  dipped  a  bucket  into  it, 
and  discharged  its'  contents  into  the  cam  of 
milk  committed  to  his  charge.  In  each  case 
the  fact  of  employment  gave  the  opportu- 
nity for  the  act,  but  the  act  was  not  in  the 
line  of  the  employment  of  either.  The  stat- 
utes in  relation  to  adulterated  food  and 
milk  are  no  more  applicable  in  the  one  case 
than  in  the  other.  If  they  bear  on  the  ques- 
tion at  all  the  penalties  they  denounce 
should  be  directed  against  the  wrongdoers, 
and  not  one  of  the  victims  of  the  wrongful 
act.  No  authorities  have  been  cited  in  sup- 
port of  these  views.  None  are  needed,  if 
the  analysis  of  the  petition  upon  which  they 
are  founded  is  correct. 

A  copy  of  the  petition  and  answer  is  ap- 
pended, from  which  the  character  of  the  ac- 
tion and  of  the  issues  joined  between  the 
parties  can  be  readily  perceived. 
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SCHWARZSCHn^D  &  SULZBERGER  COM- 
PANY, Plff.  in  Err.,     • 

v. 
CYRUS  V.  WEEKS. 

(—  Kan.  — ,  83  Pac.  406.) 

Master's  duty— injury  through  violation  of. 
1.  In  an  action  by  a  servant  against  the 
master  for  negligence.    Where  the  negligent 
Headnotes  by  Pobtkb,  J. 
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act  is  in  violation  of  a  positive  duty  which 
tlte  master  owes  to  the  servant,  that  be- 
comes the  controlling  fact  in  determining 
the  master's  liaibility;  and,  where  the  negli- 
gence of  the  nuater  is  the  proximate  cause 
of  the  injury,  the  master  Ti^ill  be  held  liable, 
notiwithstanding  the  negligence  of  the  mas- 
ter may  have  been  set  in  operation  by  the 
act  of  one  who  otherwise  might  be  held  to 
be  a  fellow  servant. 
Same — ^protection  of  servant. 

2.  The  master  owes  to  the  servant  the 
duty  to  take  reasonable  precautions  to  pro- 
tect the  servant  from  injury. 

Negligence — ^proximate  cause. 

3.  Negligence  is  the  proximate  cause  of 
an  injury  when  it  appears  that  "the  injury 
was  the  natural  and  probable  consequence 
of  the  negliffence  or  wrongful  act,  and  that 
it  ought  to  have  been  foreseen  in  the  light 
of  the  attending  circumstances." 

(November  11,  1905.) 

ERROR  to  the  District  Court  for  Wyan- 
dotte County  to  review  a  judgment  In 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  n^li- 
gence.    Affirmed. 

Statement  by  Porteri  J.: 
Defendant  in  error  sued  to  recover  for 
personal  injuries  occasioned  by  the  opera- 


tion of  a  friction  hoist  used  in  raising  and 
lowering  beeves  in  a  packing  house.  This 
case  was  here  once  before,  and  was  reversed 
for  error  in  the  instructions.  Schwarzs- 
child  &,  S.  Co.  V.  Weeks,  66  Kan.  800,  72 
Pac.  274.  At  the  close  of  plaintiff's  testi- 
mony upon  the  second  trial,  he  asked  leave 
to  amend  his  petition  to  conform  to  the  facts 
proved.  Defendant  company  objected,  and 
the  court  overruled  the  objections.  The 
amendment  was  dictated  to  the  court  re- 
porter, but  was  not  written  out  or  attached 
to  the  petition  until  the  time  of  the  settle- 
ment of  the  case  made,  when,  by  order  of  the 
judge,  it  was  written  out  and  attached  to 
the  original  petition  before  the  case  made 
was  settled.  The  original  petition  alleged 
that  in  the  process  of  slaughtering  beeves, 
after  the  cattle  were  killed,  they  were  shade- 
led  by  the  hind  feet,  and  hoisted  to  an 
overhead  track,  and  thus  conveyed  to  the 
skinning  beds.  A  beef  was  dropped  on  each 
bed,  where  men  skinned  the  legs,  and  washed 
the  shanks;  then  a  heavy  iron  spreader  was 
attached  to  the  hind  legs  and  it  was  again 
hoisted,  and,  as  work  progressed  upon  it, 
conveyed  along  the  overhead  track.  After 
the  carcass  of  a  beef  had  been  hoisted  the 
second  time  "fell  beaters"  removed  the  hide, 
"gutters"  opened  the  paunch,  and  "paunch 
pullers"  removed  the  paunches.  It  was 
the  duty  of  the  man  following  the  shank 


Case  Note.— Negligence  of  fellow  servant 
concurring  with  failure  of  the  master  to  es- 
tablish or  enforce  proper  rules  or  regulations 
for  conduct  of  business. — The  court,  in  the 
above  case,  regarded  the  failure  of  the  em- 
ployer to  establish  and  enforce  proper  rules 
or  methods  to  govern  the  operation  of  the 
appliance  in  question  as  the  proximate  cause 
of  the  plaintiff's  injury,  and  the  act  of  the 
coservant  as  a  mere  condition  of  the  injury. 
The  result,  however,  would  doubtless  have 
been  the  same  if  the  court  had  regarded  the 
employer's  failure  to  establish  such  rules  and 
the  negligence  of  the  coservant  as  concurring 
causes  of  the  injury,  since  it  is  well  estab- 
lished that  a  servant's  action  is  not  barred 
by  the  defense  of  common  employment 
where  a  breach  of  duty  on  the  master's  part 
contributed  as  a  proximate  cause  to  the  in- 
jury. 2  Labatt,  Mast.  &  S.  §  814.  This  gen- 
eral principle  is  applied  by  a  large  number 
of  cases  to  various  specific  breaches  of  per- 
sonal duty  on  the  part  of  the  master,  such 
as  the  failure  to  provide  a  proper  place  to 
work,  or  proper  material,  or  competent  em- 
ployees, and  the  like.  It  has  also  been  spe- 
cifically applied  in  a  number  of  cases  where, 
as  in  SoHWABZscHiLD  &  S.  Co.  V.  Weeks,  the 
breach  of  personal  duty  on  the  part  of  tne 
master  consisted  in  its  failure  to  establish 
or  enforce  proper  rules  or  regulations  for 
the  conduct  of  the  business.  Thus,  the  want 
of  the  adoption  of  a  proper  system,  or  prop- 
er rules,  for  the  protection  of  car  repairers, 
has  been  held  to  render  the  railroad  company 
4LJl.A.(N.S.) 


liable  for  injuries  to  such  a  repairer,  al- 
though the  negligence  of  a  coservant  con- 
curred with  the  company's  neglect  in  caus- 
ing the  accident.  Fordyce  v.  Briney,  58  Ark. 
206,  24  S.  W.  250;  Pool  v.  Southern  P.  Co. 
20  Utah,  210,  68  Pac.  326;  Luebke  v.  Chi- 
cago, M.  &,  St.  P.  R  Co.  69  Wis.  127,  48 
Am.  Rep.  483,  17  N.  W.  870. 

So,  in  Cheeney  v.  Ocean  S.  8.  Co.  92  Ga. 
726,  44  Am.  St.  Rep.  113,  19  S.  E.  33,  it 
was  held  that  the  negligence  of  a  fellow  serv- 
ant in  throwing  a  bale  of  cotton  into  the 
hold  of  a  vessel  without  warning,  in  conse- 
quence of  which  the  plaintiff  was  injured, 
would  not  relieve  the  owners  of  the  vessel 
from  liability  if  they  failed  to  station  a 
hatch  tender  at  the  hatchway  in  question; 
though,  if  a  hatch  tender  were  duly  sta- 
tioned, but  afterwards  absented  himself 
without  the  knowledge  of  the  foreman,  his 
absence  would  be  the  negligence  of  a  fellow 
servant,  and  not  that  of  the  company,  and 
the  company  would,  therefore,  not  be  liable. 

In  Hartvig  v.  N.  P.  Lumber  Co.  19  Or.  622, 
25  Pac.  358,  the  court  held  that  the  failure 
of  the  defendant  to  establish  any  rule  or 
regulation  requiring  warning  to  be  given  to 
the  men  working  at  the  bottom  of  a  chute 
before  timber  was  thrown  into  the  same,  or 
requiring  the  men  at  the  top  of  the  chute 
to  give  warning,  except  of  their  own  choice, 
precluded  it  from  availing  itself  of  the  rule 
of  nonresponsibility  to  a  servant  for  an  in- 
jury caused  by  a  fellow  servant,  where  an 
employee  working  at  the  bottom  of  the  chute 
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vaAher  to  hoist  the  carcasa  to  the  proper 
elevation  for  completing  the  work.  The 
\M>\atiiig  ^was  done  by  means  of  an  appliance 
caWed  a  friction  hoist,  operated  by  a  rope. 
The  operator  was  called  the  holster.  Next 
following  nim  were  the  fell  beaters,  who 
witli  cleavers  beat  away  the  skin  from  the 
shanks.  To  operate  the  friction  hoist  re- 
quired skill  and  experience.  If  the  rope  was 
unskilfully  handled  the  beef  would  fall  to 
the  floor  and  endanger  the  lives  of  the  work- 
men. Plaintiff  was  employed  as  hoister  in 
charge  of  the  hoisting  apparatus.  It  be- 
came his  duty,  in  case  a  workman  in  front 
of  him  left  the  line  for  any  purpose,  to  step 
forward  and  take  the  place  of  that  work- 
man ;  and  it  then  became  the  duty  of  one  of 
the  fell  beaters  immediately  behind  him  to 
take  his  place  and  operate  the  hoist,  the  fell 
beaters  being  experienced  and  skilled  in  the 
operation  thereof.  At  the  time  of  the  in- 
jury to  plaintiff  one  of  the  workmen  ahead 
of  him  was  called  away.  Plaintiff  took  his 
place  and  was  engaged  in  washing  shanks 
v;!icii  one  of  the  paunch  pullers,  without  the 
knowledge  of  plaintiff  or  of  the  fell  beaters, 
Halted  the  rope  and  attempted  to  raise  a 
beef,  immediately  behind'  plaintiff,  and, 
by  reason  of  his  unskilfulness  and  inexpe- 
rience in  the  operation  of  the  hoist,  the  beef 
dropped  upon  plaintiff,  and  injured  him. 
It  was  further  alleged  that  defendant  com- 


pany, without  the  knowledge  of  plaintiff, 
had  allowed  and  permitted  other  employees 
who  were  inexperienced  and  unskilled  in  its 
operation,  including  this  particular  one,  to 
operate  the  hoist,  and  that  defendant  was 
negligent  in  so  doing.  The  amendment  al- 
leged that  it  was  an  established  rule  that  no 
one  but  the  hoister  and  the  two  fell  beaters 
behind  him  should  operate  the  hoist,  and 
that^  without  plaintiff's  knowledge,  the  rule 
became  relaxed;  that  the  man  Shortridge, 
who  attempted  to  operate  it,  was  not  in- 
formed of  the  rule,  or  instructed  in  the  use 
of  the  hoist.  The  answer,  in  addition  to  a, 
general  denial,  set  up  that  plaintiff  had  as- 
sumed the  risk  of  the  injury;  also  that  the 
injury  was  the  result  of  negligence  of  fellow 
servants.  Defendant  below  offered  no  evi- 
dence, but  elected  to  stand  upon  its  de- 
murrer to  the  evidence  of  plaintiff.  The 
jury  found  for  plaintiff.  The  court  over- 
ruled the  motion  for  a  new  trial,  and  de- 
fendant brings  the  case  here  for  review,  al- 
leging numerous  errors. 

Messrs.  Frank  P.  Sebree,  Angevine  &  Cvb- 
biion,  and  J.  D.  Wendorff,  for  plaintiff  in 
error: 

Before  plaintiff  can  recover  imder  his  pe- 
tition in  this  case,  he  must  prove,  (1)  that 
defendant  allowed  Shortridge  to  operate  the 
hoist,  or  that  Shortridge  operated  it  under 


was  injured  by  a  piece  of  timber  thrown  in- 
to the  chute  by  a  coemployee  without  any 
warning. 

In  Ford  v.  Lake  Shore  &  M.  S.  R.  Co.  124 
N.  Y.  493,  12  LJR.A.  454,  26  N.  E.  1101,  It 
was  held  that  a  railroad  company  which 
failed  to  establish  proper  rules,  or  a  proper 
method,  for  the  loading  of  cars,  was  liable 
for  injuries  to  an  employee  from  the  im- 
proper loading  of  the  car,  although  it  was 
the  work  of  a  fellow  servant.  The  court 
said:  "There  was  no  rule,  and  the  only 
method  or  system  was  such  as  the  foreman 
in  each  particular  case  should  deem  the  safe 
and  proper  one  to  pursue.  Under  such  a 
state  of  facts,  the  employer  must  be  deemed 
constructively  present  during  the  loading  of 
the  cars,  and  the  acts  of  his  agents  are  in 
law  deemed  to  be  his  acts.  The  improper 
and  negligent  loading  of  the  cars  is  thus 
traced  directly  to  the  defendant,  and  its 
negligence  established." 

So,  the  habitual  neglect  of  a  railroad 
company  properly  to  enforce  rules  or  regu- 
lations adopted  for  the  protection  of  car 
repairers  will  render  it  liaole  for  injuries  to 
such  a  repairer,  notwithstanding  that  the 
negligence  of  a  fellow  servant  was  a  concur- 
ring cause  of  the  injury.  Texas  &  P.  R.  Co. 
V.  Eberhart  (Tex.  Civ.  App.)  40  S.  W.  1060, 
Affirmed  in  91  Tex.  321,  43  S.  W.  610. 

The  last  case  is  to  be  distinguished  from 
the  case  of  the  mere  failure  of  a  coemployee, 
in  an  individual  instance,  to  observe  a  rule 
established  by  the  master  for  the  perform- 
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ance  of  duties  which  are  properly  delegable 
by  him.  It  is  clear  that  in  such  a  case  the 
negligence  of  the  coemployee  is  the  sole, 
proximate  cause  of  the  iniury,  and  the  mas- 
ter is  exonerated  from  liability  therefor  un- 
der the  fellow  servant  rule.  But,  of  course, 
the  failure,  even  in  a  single  instance,  to 
observe  a  rule  or  regulation  established  by 
the  master,  which  concurs  with  the  negli- 
gence of  a  fellow  servant  in  causing  an  ac- 
cident, will  render  the  master  liable,  if  the 
rule  or  regulation  in  question  relates  to  a 
nondelegable  duty,  so  that  the  person 
charged  with  its  observance  is  pro  hoc  vio€ 
the  representative  of  the  master,  and  not  a 
fellow  servant.  The  latter  class  of  cases, 
which  does  not  properly  come  within  the 
scope  of  this  note  and  is  mentioned  merely 
by  way  of  distinction,  is  illustrated  by  cases 
holding  railroad  companies  liable  for  inju- 
ries caused  by  the  concurring  negligence  of  a 
train  despatcher  (a  representative  of  the 
company),  and  of  an  engineer,  or  other  fel- 
low servant  of  the  person  injured.  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Heck,  161  Ind. 
292,  60  N.  E.  988;  Baltimore  &  O.  R.  Co.  v. 
Camp,  44  C.  C.  A.  451,  105  Fed.  212;  Felton 
V.  Harbeson,  44  C.  C.  A.  188,  104  Fed.  737 ; 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Clark, 
6  C.  0.  A.  281,  16  U.  S.  App.  17,  57  Fed. 
125;  Munn  v.  Michigan  C.  R.  Co.  78  Mich. 
513,  7  L.R.A.  500,  44  N.  W.  602;  Mexican  C. 
R.  Co.  T.  Glover,  46  a  O.  A.  334,  107  Fed. 
360. 
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such  circumstances  as  to  charge  defendant 
with  knowledge  of  that  fact;  and  (2)  that 
defendant  knew,  or  by  the  exercise  of  ordi- 
nary care  would  have  kno^-n,  that  Short- 
ridge  was  incompetent  to  operate  said  hoist. 

Schwarzschild  &  S.  Co.  v.  Weeks,  66  Kan. 
800,  72  Pac.  274;  Southern  Kansas  R.  Co. 
V.  Griffith,  54  Kan.  428,  38  Pac.  478;  Telle 
V.  Leavenworth  Rapid  Transit  R.  Co.  60 
Kan.  465,  31  Pac.  1076;  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Ledbetter,  34  Kan.  326,  8  Pac. 
411;  Union  P.  R.  Co.  v.  Buck,  3  Kan.  App. 
671,  44  Pac  904. 

,  The  principle  of  law  requiring  a  master 
to  promulgate  rules  for  the  conduct  of  a 
complex  and  dangerous  business  requires  the 
master,  (1)  to  promulgate  only  such  rules 
as  are  necessary  for  the  government  of  the 
servant  while  acting  within  the  scope  of  his 
employment,  and  does  not  extend  to  the  pro- 
mulgation of  rtiles  to  meet  every  conceivable 
act  that  a  servant  might  do  outside  of  his 
employment;  and,  (2)  he  is  required  to  es- 
tablish only  such  rules  as,  under  the  circum- 
stances, are  reasonable. 

Labatt,  Mast.  &  S.  f  211,  pp.  466,  467, 
469;  20  Am.  &,  Eng.  Enc.  Law,  2d  ed.  pp. 
101,  102. 

The  decision  in  this  case  is  in  conflict  with 
the  recent  decision  of  this  court  in  the  case 
of  Chicago,  R.  L  &  P.  R.  Co.  v.  Wheeler,  70 
Kan.  766,  70  Pac.  673,  83  Pac.  27. 

Messrs.  William  B.  Sutton  and  H.  E. 
Dean,  for  defendant  in  error: 

It  was  the  duty  of  the  employer  to  pre- 
scribe rules  governing  the  operation  of  the 
lioist,  and  to  enforce  such  rules. 

Reagan  v,  St.  Louis,  K.  &  N.  W.  R.  Co. 
»3  Mo.  348,  3  Am.  St.  Rep.  542,  6  S.  W. 
371;  Moore  Lime  Co.  v.  Richardson,  95  Va. 
326,  64  Am.  St.  Rep.  785,  28  S.  E.  334; 
Whittaker  v.  Delaware  &  H.  Canal  Co.  126 
N.  Y.  544,  27  N.  E.  1042;  Bailey,  Personal 
Injuries  Relating  to  Mast.  &  S.  §  3288 ;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Murphy,,  50  Ohio 
St.  136,  33  N.  E.  403 ;  Donnegan  v.  Erhardt, 
119  N.  Y.  468,  7  L.R.A.  527,  23  N.  E.  1051 ; 
Ford  V.  Lake  Shore  &  M.  S.  R.  Co.  124 
N.  Y.  493,  12  L.R.A.  454,  26  N.  E.  1101; 
Coppins  V.  New  York  C.  &  H.  R.  R.  Co.  122 
N.  Y.  557,  19  Am.  St.  Rep.  523,  25  N.  E. 
915 ;  Konold  v.  Rio  Grande  Western  R.  Co. 
21  Utah,  a79,  81  Am.  St.  Rep.  693,  60  Pac. 
1021;  Shearm.  &  Redf.  Neg.  5th  ed.  §  202; 
Southwestern  Teleph.  Co.  v.  Woughter,  66 
Ark.  206,  19  S.  W.  575 ;  Schroeder  v.  Chicago 
&  A.  R.  Co.  108  Mo.  322,  18  L.R.A.  827,  18 
S.  W.  1094;  Swinarton  v.  Le  Boutillier,  148 
N.  Y.  752,  43  N.  E.  990. 

The  neglect  to  enforce  a  necessary  rule 
once  adopted  is  as  much  negligence  as  to 
fail  to  establish  one  in  the  first  place. 

Whittaker  v.  Delaware  &  H.  Canal  Co. 
supra;  Stock  y.  Le  Boutillier,  19  Misc.  112, 
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43  N.  Y.  Supp.  248;  Silver  Cord  Combination 
Min.  Co.  v.  McDonald,  14  Colo.  191,  23  Pac. 
346;  Louisville  &  N.  R.  Co.  v.  Reagan,  96 
Tenn.  128,  33  S.  W.  1050. 

The  real  cause  of  the  injury  was  the  neg- 
lect, by  the  master,  of  an  absolute  duty. 

Lane  v.  Atlantic  Works,  HI  Mass.  136; 
Lake  Shore  k  M.  S.  R.  Co.  v.  Wilson,  11 
Ind.  App.  488,  38  N.  E.  343 :  Atchison,  T.  k 
S.  F.  R.  Co.  V.  Stanford,  12  Kan,  354,  15  Am. 
Rep.  362 ;  Thomp.  Neg.  2d  ed.  §$  49,  55-57» 
59,  62,  68. 

Porter,  J.,  delivered  the  opinion  of  the 
court: 

Counsel  for  plaintiff  in  error  devote  a 
considerable  part  of  their  brief  to  the  con- 
tention that  it  was  error  to  allow  the  amend- 
ment because  there  was  no  evidence  in  sup- 
port of  it,  and,  what  there  was,  if  any,  was 
admitted  over  their  objections;  that  the 
amendment  was  not  made,  in  fact,  until 
months  after  the  trial,  at  the  time  fixed  for 
the  settling  and  signing  of  the  case  made, 
and  introduced  a  new  cause  of  action,  which 
was  barred  by  the  statute  of  limitations. 
The  case  made  shows  that  permission  to 
make  the  amendment  was  asked  and  granted 
at  the  close  of  plaintifTs  testimony;  that, 
prior  to  the  settling  and  signing  of  the  case 
made,  it  was  written  out  from  the  notes  of 
the  court  reporter  by  order  of  the  judge,  at- 
tached to  the  original  petition  and  incor- 
porated in  the  case  made:  so  that  the  ques- 
tion whether  it  was  made  at  the  time  it 
purports  is  immaterial.  We  are  bound  by 
the  recitals  of  the  case  made. 

It  is  urged  that,  there  being  no  allegations 
in  the  original  petition  in  reference  to  an 
established  rule,  it  was  error  to  permit  evi- 
dence of  such  a  rule.  At  the  same  time  it  is 
contended  that  the  evidence  introduced  failed 
to  prove  the  existence  of  any  established 
rule.  In  the  latter  contention  we  agree  with 
counsel.  The  most  that  can  be  said  for  the 
evidence  is  that  it  tended  to  prove  that  a 
sort  of  method  prevailed  in  the  operation  of 
the  killing  beds,  and  that  certain  workmen 
had  certain  duties  in  connection  with  the 
operation  of  tlie  friction  hoist.  So  far  as 
the  evidence  of  which  coriiplaint  is  made 
tended  to  prove  these  things,  it  was  not  a 
departure  from  the  general  scope  of  the 
original  petition.  Plaintiff  in  error  was  not 
prejudiced  by  the  attempt  to  prove  the  es- 
tablishment of  a  fixed  rule,  since  the  attempt 
failed.  The  allegation  in  the  amendment  of 
the  existence  of  a  rule  stands  as  though 
made  in  the  original  petition  and  not  prov^. 
Tlie  whole  contention  about  the  amendment 
to  the  petition,  however,  beeonieH  immaterial. 
It  appears  from  an  examination  of  the  in- 
structions that  the  trial  court  ignored  the 
amendment  entirely,  and  instructed  as  if  it 
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had  not  been  made.  This  practically  takes 
the  amendment  out  of  the  case,  and  with  it 
.goes  one  of  the  main  contentions. 

Plaintiff  in  error  argues  that  the  court 
should  have  sustained  the  demurrer  to  the 
^evidence,  and  raises  several  points,  the  chief 
of  which  are :  ( 1 )  That  defendant  was  not 
^gailtj  of  any  negligence;  and  (2)  that  the 
injury  was  caused  by  the  act  of  a  fellow 
)^rvant.  We  shall  consider  these  points  to- 
:gether.  The  doctrine  of  fellow  servant  is 
not  involved  in  the  case  as  we  view  it.  The 
master  owes  certain  duties  to  the  servant, 
timong  them  the  duty  to  take  reasonable 
precautions  to  prevent  an  injury  to  the 
.servant  while  at  work.  In  Coffeyi'ille  Vitri- 
fied Brick  &  Tile  Co.  v.  Shanks,  09  I^n.  306, 
70  Pac.  866,  it  was  held  that  whenever  the 
negligent  act  violates  a  duty  which  the  mas- 
ter himself  owes  to  the  servant  that  becomes 
the  controlling  fact  in  determining  the  mas- 
ter*8  liability,  notwithstanding  the  neg- 
ligence of  the  master  was  set  in  operation 
by  one  who  otherwise  might  have  been  desig- 
nated a  fellow  servant.  In  some  of  the  con- 
trolling principles  that  case  is  similar  to 
this,  though  the  facts  there  were  different, 
and  there  was  involved  the  question  of  the 
•duty  of  a  pit  boss  to  warn  the  employees  of 
H'ertain  dangers;  but  the  duty  of  the  master 
to  conduct  his  business  "in  a  manner  afford- 
ing reasonable  protection  to  his  employees" 
14  recognized.  In  Daniel  v.  Chesape^Jce  & 
O.  R.  Co.  36  W.  Va.  397,  16  L.R.A.  383,  32 
Am.  St.  Rep.  870,  16  S.  E.  162,  the  court, 
in  enumerating  the  personal  nonassignable 
-duties  "which  the  master  owes  his  servant, 
no  matter  by  whom  performed,"  and  quot- 
ing from  Madden  v.  Chesapeake  &  O.  R.  Co. 
^3  W.  Va.  617,  67  Am.  Rep.  695,  says:  "The 
duties  of  the  master  or  employer  may  be 
4)ummed  up  as  follows:  (1)  To  provide 
luife  and  suitable  machinery  and  appliances 
for  the  business  [including  a. safe  place  to 
work].  This  includes  the  exercise  of  rea- 
-sonable  care  in  furnishing  such  appliances, 
and  the  exercise  of  like  care  in  keeping  the 
i»ame  in  repair  and  making  proper  inspec- 
tions and  tests;  .  .  .  (2)  to  exercise 
like  care  in  providing  and  retaining  suf- 
ficient and  suitable  servants  for  ^^^t^  busi- 
ness .  .  .  [and  instructing  those  who, 
from  newness  or  age,  evidently  need  it] ; 
(3)  to  establish  proper  rules  and  regula- 
tions for  the  service,  and,  having  adopted 
such,  to  conform  to  them."  In  Bishop  on 
Non-Contract  Law,  §  691,  the  author  says: 
""The  leading  principle,  around  which  the 
others  cluster,  is,  that  the  'mast3r  should 
exercise,  in  the  carrying  on  of  hirf  business, 
all  the  watchfulness  over  his  servants,  and 
employ  all  the  safeguardsj  which  a  reasona- 
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ble  and  considerate  prudence  may  dictate. 
For  any  violation  of  this  duty,  resulting  in 
an  injury  to  a  servant,  he  [the  master]  is 
answerable  to  him." 

Upon  the  general  proposition  that  the 
duty  rests  upon  the  master  not  to  expose  the 
servant,  in  the  discharge  of  his  duty,  to 
perils  and  dangers  against  which  the  master 
may  guard  by  the  exercise  of  reasonablo 
care,  see  Pullman  Palace  Car  Co.  v.  Laack 
143  III.  242,  18  L.R.A.  215,  32  N.  E.  285; 
Cayzer  v.  Taylor,  10  Gray,  274,  69  Am.  Dec 
317;  Oilman  v.  Eastern  R.  Co.  10  Allen,  238, 
87  Am.  Dec.  635;  Wood,  Mast.  &  S.  §  326  j 
Beach,  Contrib.  Neg.  353;  Hough  v.  Texas 
&  P.  R.  Co.  100  U.  S.  2\iy  25  L.  ed.  612.  In 
order  that  the  master  may  claim  exemption 
from  liability  for  injuries  to  a  servant  on 
the  ground  that  the  negligent  act  was  that 
of  a  fellow  servant,  the  master  must  have 
exercised  reasonable  care  to  prevent  the  in- 
jury. The  risk  that  the  master  may  neglect 
to  do  this  is  not  one  which  the  servant  as- 
sumes. Pullman  Palace  Car  Co.  v.  Laack. 
supra;  Coppins  v.  New  York  C.  &  H.  R.  R. 
Co.  122  N.  Y.  657,  19  Am.  St.  Rep.  523,  26 
N.  E.  915;  Keast  v.  Santa  Ysabel  Gold 
Min.  Co.  136  Cal.  256,  68  Pac.  771.  The  case 
here  is  analogous  to  that  of  the  sudden  and 
unexpected  starting  of  dangerous  machinery 
where  the  starting  is  due  to  the  negligence 
of  the  master  or  someone  for  whose  negli- 
gence the  master  is  responsible.  In  such 
cases  the  master  is  held  liable.  Thomp.  Neg. 
S  5422;  Blanton  v.  Dold,  109  Mo.  64,  18  S. 
W.  1149;  Donahue  v.  Drown,  164  Mass.  21, 
27  N.  E.  675.  A  duty  like  that  requiring  the 
master  to  establish  rules  for  the  conduct  of 
his  business  for  the  safety  of  his  servants  is 
the  one  which  requires  him,  in  "carrying  on  a 
dangerous  or  complicated  business,  to  re- 
duce it  to  such  a  system,  and  to  conduct  it 
in  such  a  manner,  as  will  best  promote  the 
safety  of  .Jus  servants ;  and  he  is  consequent- 
ly liable  to  a  servant  for  an  injury  occa- 
sioned by  a  defective  system  of  using  his 
machinery  or  conducting  his  business,  as 
well  as  for  injuries  occasioned  by  defects  i?i 
such  machinery."  Thomp.  Neg.  §  4175.  See 
also  Hunn  v.  Michigan  C.  R.  Co.  78  Mich. 
513,  7  L.R.A.  500,  44  N.  W.  502. 

Here  was  a  dangerous  appliance,  not  in 
the  sense  that  the  persons  using  it  might  be 
injured,  but  dangerous  to  others.  Operated 
by  a  skilful  and  experienced  person,  there 
was  danger  to  no  one.  Operated  by  an  in- 
experienced and  unskilled  person,  a  heavy 
beef  with  the  added  weight  of  iron  spreader, 
itself  weighing  hundreds  of  pounds,  would 
fall  upon  and  among  other  workmen 
while  their  attention  must  be  given  to 
their  own  work,  and  their  lives  become  en* 


620 


KANSAS  SUPREME  OOXJRT. 


Nov., 


dangered.  There  is  some  evidence  in  the 
record,  which  fairly  tends  to  prove  that 
there  had  been  a  method  of  procedure  in  the 

'  operation  of  the  work  on  the  killing  beds 
as  set  out  in  plaintiffs  petition ;  that  there 
were  among  the  workmen  usually  about  10 
common  laborers,  including  the  paunch 
pullers,  without  any  experierce  in  the  opera- 
tion of  the  hoist;  and  witnesses  testified 
that  frequently  these  common  laborers 
pulled  the  rope  which  operated  the  hoist, 
and  did  this  in  the  presence  of  the  foreman. 
Plaintiff  testified  that  he  had  no  knowledge 
of  this,  and  the  master  offered  no  testimony 
to  dispute  it.  All  the  witnesses  familiar 
with  the  operation  of  the  hoist  agree  that 
it  required  experience  and  skill  to  operate 
it  safely  and  properly.  The  rope  had  to  be 
pulled  just  right,  just  far  enough,  or  the 
beef  would  be  dropped  suddenly  upon,  the 
workmen.  The  workman,  Shortridge,  did 
what  was  natural  and  might  have  been  ex- 
pected of  any  of  the  common  laborers  on  the 
beds  unless  instructed  to  the  contrary.  There 
was  a  rope  to  be  pulled ;  someone  said,  "Pull 
the  rope,"  and,  wishing  to  be  useful,  he 
pulled  it.  He  knew  nothing  about  how  to 
do  it  properly,  and  the  result  was  the  injury 
to  the  plaintiff.  The  duty  of  the  master  to 
use  ordinary  care  to  prevent  injury  to  plain- 
tiff by  establishing  and  enforcing  a  rule,  or 
by  some  other  reasonable  method,  so  far  as 
the  evidence  shows,  was  ignored.  The  mas- 
ter did  nothing  to  protect  the  servant.  It 
is  not  claimed  that  Shortridge  was  negligent 
in  the  ordinary  sense  of  a  servant,  who 
knows  how  to  do  a  thing  properly,  and  care- 
lessly does  it  wrong.  He  acted  ignorantly. 
He  had  no  duty  to  perform,  except  not  to 
act,  and  he  never  had  been  instructed  not 
to  act.  As  previously  stated,  it  was  natural 
for  him  or  any  oi  the  other  common  laborers, 
in  the  absence  of  any  rule  or  instruction, 
to  attempt  to  do  what  he  did.  His  act  be- 
came possible  from  the  negligence  of  the 
master.  The  proximate  cause  of  the  in- 
jury was  not  the  act  of  Shortridge,  but  the 
neglect  of  the  master  to  take  reasonable  pre- 
cautions to  see  that  such  a  thing  did  not 
occur.  It  is  held  generally  that  negligence 
is  the  proximate  cause  of  an  injury  when  it 
appears  that  "the  injury  was  the  natural 
and  probable  consequence  of  the  negligence 
or  wrongful  act,  and  that  it  ought  to  have 
been  foreseen  in  the  light  of  the  attending 
circumstances."  Milwaukee  &  St.  P.  R.  Co. 
V.  Kellogg,  04  U.  S.  469,  24  L.  ed.  256.  See 
also  Atchisoa,  T.  &  S.  F.  R.  Co.  v.  Parry, 
67  Kan.  516,  73  Pac.  105.  The  petition,  it  is 
true,  does  not  allege  that  it  was  the  duty  of 
defendant  to  adopt  rules  or  methods  in  the 
operation  of  the  killing  beds  to  provide  for 
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the  safeiy  of  plaintiff.  It  recites  the  facts, 
the  usual  method  employed,  and  tbe  de- 
parture from  the  usual  method.  It  is 
shown  in  evidence  that  no  care  was  taken  in 
fact  to  prevent  these  common  laborers  from 
doing  what  it  was  clearly  natural  and  prob- 
able that  they  might  do,  and  which  it  ap- 
pears one  of  them  did  do.  The  law  defines 
the  duty  of  the  master,  however;  and, 
while  it  is  not  necessary  here  to  decide  what 
would  have  been  reasonable  precautions  for 
the  master  to  have  taken  to  prevent  injury 
to  the  servant,  it  is  sufficient  that,  as  the 
case  stood  at  the  close  of  plaintiff's  testi- 
mony, there  was  some  evidence  that  no  pre- 
cautions of  any  kind  had  been  taken,  and 
that  the  failure  to  take  reasonable  precau- 
tions was  the  proximate  cause  of  the  injury 
to  plaintiff.  There  was  no  error  in  over- 
ruling the  demurrer. 

Error  is  also  claimed  in  the  instructions. 
The  twelfth  instruction  of  which  complaint 
is  made  relates  to  the  law  of  a  fellow  serv- 
ant; and,  while  it  might  be  open  to  some 
criticism,  plaintiff  in  error  was  not  preju- 
diced because  the  negligence  of  a  fellow  serv- 
ant is  not  available  as  a  defense  in  this  ac- 
tion. Instruction  number  13  fairly  states 
the  law  governing  the  facts  in  evidence. 
The  words,  "were  liable,"  are  qualified  by 
the  phrase,  "under  the  method  of  operating 
defendant's  killing  beds."  The  complaint  is 
that  there  was  no  evidence  to  warrant  the 
instruction;  but,  as  we  have  said,  there  is. 
some  evidence  that  common  laborers,  without 
experience,  and  in  the  presence  of  the  fore- 
man, frequently  attempted  to  operate  the 
hoist.  "The  employer  is  chargeable  with 
knowledge  of  whatever  it  is  his  duty  to  find 
out  and  know."    Thomp.  Neg.  §  5404. 

Error  is  specified  in  overruling  defendant's 
challenge  for  cause  to  a  juror,  and  also  on 
account  of  some  remarks  of  counsel  for 
plaintiff  below  in'  his  opening  statement. 
These  matters  cannot  be  considered,  for  the 
reason  that  they  do  not  appear  in  the  record 
except  in  the  form  of  an  affidavit,  and  the 
record  shows  this  affidavit  was  filed  the 
day  after  the  motion  for  a  new  trial  was 
overruled.  The  record  does  not  disclose  that 
the  court's  attention  to  these  alleged  irregu- 
larities was  challenged  by  the  motion  for  a 
new  trial.  We  find  no  error  in  the  instruc- 
tions, and,  in  our  view  of  the  law  of  the 
case,  there  was  sufficient  evidence  to  submit 
to  the  jury  upon  the  allegations  in  the  peti- 
tion and  to  support  the  verdict. 

The  judgment  will  be  affirmed. 

All  the  Justices  concur* 
Petition  for  rehearing  denied* 
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JOHN  KOCH,  Appt, 

V. 

SOUTHERN      CALIFORNIA      RAILWAY 
COMPANY,  Respt. 

(—  Gal.  —,  84  Pac.   176.) 


Railroads — safety  gates— reliance  upon. 

That  safety  gates  where  a  railroad 
crosses  a  highway  are  open  is  not  such  an 
absolute  assurance  of  safety  that  a  traveler 
on  the  highway  can  proceed  to  cross  the 
trades  without  any  precaution  as  to  the 
possible  approach  of  trains. 

(Beatty,  Ch.  J.,  dissents.) 

(February  10,  1906.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Los  Angeles 
County  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de* 
fendant's  negligence.    AflRrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  F.  Wehrle  and  Anderson 
ft  Anderson  for  appellant. 

Messrs.  C.  W.  Sterry,  T.  J.  Norton,  and 
Panl  BnrkSy  for  respondent: 

Standing  gates  are  not  an  invitation  to 
the  traveler  which  allows  him  to  shut  his 
eyes  and  ears. 

Thomp.  Neg.  §  1614 ;  Greenwood  v.  Phila- 
delphia, W.  &  B.  R.  Co.  124  Pa.  572,  10  Am. 
St.  Rep.  614,  17  Atl.  188;  Rangeley  v. 
Southern  R.  Co.  95  Va.  715,  30  S.  E.  386; 


Case  If ote. — ^Duty  of  traveler  going  upon 
railroad  crossing  when  gates  are  open. — 
In  addition  to  the  cases  cited  on  this  ques- 
tion in  the  prevailing  and  dissenting  opin- 
ions in  Koch  v.  Southebn  Caufornza  R. 
Co.,  the  following  are  in  point: 

The  doctrine  of  the  Pennsylvania  case 
cited  in  that  opinion,  that  plaintiff  has  no 
right  to  omit  the  ordinary  precautions  of 
stopping,  looking,  and  listening  when  ap- 
proaching a  railroad  crossing  merely  be- 
cause he  finds  the  gate  up,  was  reaffirmed 
in  Lake  Shore  &  M.  S.  R.  Co.  v.  FrantZi 
127  Pa.  297,  4  L.R.A.  389,  18  Atl.  22. 

It  is  frequently  stated  that  .the  fact  that 
the  gates  are  open  is  an  implied  invitation 
to  cross,  and  an  assurance  of  safety  from 
the  danger  of  any  passing  train.  Blount  v. 
Grand  Trunk  R.  Co.  9  C.  C.  A.  626,  22  U. 
S.  App.  129,  61  Fed.  376;  Central  Trust  Co. 
V.  Wabash,  St.  L.  &  P.  R.  Co.  27  Fed.  169; 
Indianapolis  Union  R.  Co.  v.  Neubacher, 
16  Ind.  App.  21,  43  N.  E.  576,  44  N.  £.  669; 
Glushing  v.  Sharp,  96  N.  Y.  676;  Pahner 
V.  :New  York  C.  &  H.  R.  R.  Co.  112  N.  Y. 
234,  19  N.  E.  678;  Scaggs  v.  Delaware  k  H. 
Canal  Co.  145  N.  Y.  201,  39  N.  E.  716; 
Fitzgerald  v.  Long  Island  R.  Co.  10  N.  Y. 
S.  R.  433;  Wilson  v.  New  York,  N.  H.  &  H. 
R.  Co.  18  R.  I.  491,  29  Atl.  258;  Stapley  v. 
London,  B.  &  S.  C.  R.  Co.  L.  R.  1  Exch. 
21;  Wanless  v.  North  Eastern  R.  Co.  L. 
R.  6  Q.  B.  481. 

But  the  weight  to  be  given  to  such  im- 
plied invitation  depends  on  the  circum- 
stances. Blount  V.  Grand  Trunk  R.  Co. 
9upra, 

Where  one  approaching  a  crossing  is  mis- 
led by  the  gates  being  open,  the  law  will 
not  hold  him  to  the  same  vigilance  to  look 
and  listen  as  when  he  approaches  a  crossing 
not  guarded  by  gates.  Indianapolis  Union 
R.  Co.  V.  Neubacher,  supra;  Kane  v.  New 
York,  N.  H.  k  H.  R.  Co.  132  N.  Y.  160,  30 
N.  E.  266;  Bond  v.  New  York  C.  A  H.  R. 
R.  Co.  69  Hun,  476,  23  N.  Y.  Supp.  450. 

The  failure  to  lower  the  gates  modifies 
the  otherwise  imperative  duty  of  travelers 
to  look  and  listen  when  they  reach  a  rail- 
way crossing.  Blount  v.  Grand  Trunk 
R.  Co.  8upra, 
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The  fact  that  the  gates  are  open  is  not 
such  an  assurance  of  safely  as  to  obviate 
the  necessity  of  looking  and  listening. 
Sighte  V.  Louisville  &  N.  R.  Co.  117  Ky. 
436,  78  S.  W.  172;  Pennsylvania  R.  Co. 
V.  Pfuelb,  60  N.  J.  L.  278,  37  Atl.  1100; 
Palmer  v.  New  York  C.  &  H.  R.  R.  Co. 
26  N.  Y.  Week.  Dig.  26,  5  N.  Y.  S.  R.  436. 

But  in  Dick  v.  Louisville  &  N.  R.  Co. 
23  Ky.  L.  Rep.  1068,  64  S.  W.  725,  it  was 
said:  "As  to  whether  there  is  negligence 
in  failing  to  look  for  a  train  when  the  gates 
are  up,  is  a  question  that  cannot  be  said, 
as  a  matter  of  law^  to  be  entirely  settled 
in  the  affirmative." 

One  about  to  drive  over  a  crossing  may 
properly  take  into  consideration  the  exist- 
ence of  open  sates,  on  the  question  of  how 
far  he  shall  look  and  to  what  extent  he 
shall  look;  but  he  is  not  excused  from  look- 
ing. Merrigan  v.  Boston  &  A.  R.  Co.  154 
Mass.  189,  28  N.  E.  149. 

Where  the  injured  partv  is  thus  led  to  be* 
lieve  that  he  may  cross  the  track  in  safety, 
his  attempt  to  do  so,  and  his  lack  of  that 
-vigilance  which,  under  other  circumstances, 
might  be  required,  cannot  be  regarded  as 
constituting  negligence.  Palmer  v.  New 
York  C.  &  H.  R.  R.  Co.  112  N.  Y.  234,  19 
N.  E.  678. 

If  the  deceased  knew  that  the  gates  were 
never  operated  during  that  particular  time 
of  day,  when  he  attempted  to  cross,  he  had 
no  right  to  rely  upon  any  protection  from 
the  gates.  Rainey  v.  New  York  C.  &  H. 
R.  R.  Co.  68  Hun,  495,  23  N.  Y.  Supp.  80; 
Weed  V.  New  York  C.  &  H.  R.  R.  Co.  91 
Hun,  293,  36  N.  Y.  Supp.  98. 

And  if  he  had  just  witnessed  a  train  pass- 
ing while  the  gates  were  up,  and  therefore 
knew  that  the  gateman  had  neglected  his 
duty,  it  was  all  the  more  imperative  that  he 
should  be  on  his  guard  against  danger. 
Pennsylvania  R.  Co.  v.  Pfuelb,  supra. 

In  Whelan  v.  New  York,  L.  E.  &  W.  R. 
Co.  38  Fed.  16,  it  was  held  that  a  street- 
car driver  was  guilty  of  no  carelessness  in 
passing  through  the  open  gate  towards  the 
crossing  of  a  railroad  without  stopping 
at  the  gate  to  look  or  listen  for  a  passing 
engine. 
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Romeo  v.  Boston  &  M.  R.  Co.  87  Me.  540, 
33  Ail.  24;  Pennsylvania  R.  Co.  v.  Pfuelb, 
€0  N.  J.  L.  278,  37  Atl.  1100,  61  N.  J.  L. 
"287,  41  Atl.  1116;  Conkling  v.  Erie  R.  Co. 
03  N.  J.  L.  338,  43  Atl.  666;  Da  we  v. 
Flint  &  P.  M.  R.  Co.  102  Mich.  307,  60  N. 
W.  838;  Martin  v.  Baltimore  &  P.  R.  Co. 
2  Marv.  (Del.)  123,  42  Atl,  442;  Ellis  v. 
Boston  &  M.  R.  Co.  169  Mass.  600,  48  N. 
E.  839;  Swanson  v.  Central  R.  Co.  63  N. 
J.  L.  606,  44  Atl.  852;  Brown  v.  Chicago 
A  N.  W.  R.  Co.  109  Wis.  384,  85  N.  W.  271. 

Where  the  view  is  obstructed,  the  travel - 
«r,  before  going  upon  the  rails,  should  stop 
«o  as  to  aid  to  the  utmost  his  faculty  of 
hearing. 

Pepper  v.  Southern  P.  Co.  106  Cal.  389, 
38  Pac.  974. 

Mr.  E.  E.  Millildn  also  for  respondent. 

HenshaWy  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  sued  to  recover  damages  for  per- 
sonal injuries  occasioned  him  by  reason  of 
the  alleged  negligence  of  the  defendant  in 
so  operating  its  trains  that  plaintiff  was 
struck  by  one  of  them  at  the  crossing  of  a 
street  in  the  city  of  Pasadena.  The  negli- 
gence charged  was  the  omission  upon  the 
part  of  the  defendant  company  to  sound  the 
bell  and  to  close  the  gates  maintained  at 
the  crossing  at  the  time  of  the  approach  of 
the  train.  Upon  the  taking  of  all  the  testi- 
mony,  the  court  instructed  the  jury  to  find 
a  verdict  for  defendant,  which  the  jury  did. 


and  the  court's  ruling  in  this  regard  ia  the 
subject  of  this  appeal. 

The  consideration  of  the  question  necessi- 
tates the  presentation  of  the  evidence,  which 
is  here  given,  as  favorably  to  the  plaintiff 
as  the  facts  warrant.  Plaintiff,  about  10 
o'clock  at  night,  was  driving  two  horses 
attached  to  a  light  spring  wagon  toward  the 
railroad  track  at  a  gait  which  he  describe;* 
as  "a  pretty  fair  trot,"  and  which  others  de- 
scribe as  a  '"brisk  troc."  Colorado  street, 
upon  which  he  was  driving,  is  75  feet  wide 
with  an  elecnric  railroad  track  running 
along  it  a  little  south  of  the  middle  of  the 
street.  The  sidewalk  on  the  south  side  of 
the  street  is  11.  feet  wide.  An  alley  30 
feet  wide  crosses  Cololrado  street  at  right 
angles,  and  defendant's  railroad  track  also 
crosses  the  street  in  the  center  of  that  alley. 
The  train  which  struck  plaintiff's  spring 
wagon  consisted  of  a  locomotive,  13  loaded 
freight  cars,  and  a  caboose.  It  came  from 
the  south  through  this  alley  up  a  steep 
grade  at  a  speed  of  about  4  miles  an  hour, 
and  having  come  almost  to  a  standstill  at 
a  station  just  beyond,  the  engine  was  labor- 
ing heavily  to  get  under  way  on  the  up 
grade,  and  "was  puffing  very  hard  with  a 
loud  exhaust."  There  was  evidence  tend- 
ing to  show  that  the  engine  bell  and  the 
whistle  were  silent,  and  it  will  be  assumed 
that  they  were.  There  were  gates  across 
the  street  on  each  side  of  the  railroad  track, 
and  these  gates  were  not  closed  as  the  train 
crossed   the    street.     Colorado    street   was 


The  fact  that  the  railroad  company  main- 
tains gates  at  the  crossing  is  held  to  be 
more  important  where  the  traveler  is  driv- 
ing a  horse  and  vehicle  than  where  he  is 
walking,  because  in  the  former  case  his  at- 
tention is  necessarily  divided  between  the 
control  of  the  horse  and  observation  of  the 
track,  and  his  reliance  upon  the  gates  must, 
HI  the  nature  of  things,  be  greater  than  in 
the  case  of  a  pedestrian.  Blount  v.  Grand 
Trunk  R.  Co.  supra;  Romeo  v.  Boston  &  M. 
R.  Co.  87  Me.  540,  33  Atl.  24. 

In  Scaggs  V.  Delaware  &,  H.  Canal  Co. 
supra,  deceased  started  to  walk  diagonally 
over  the  crossing  after  the  gates  were  raised, 
ard  was  killed  by  a  horse  and  wagon  driven 
by  a  third  party.  It  was  held  that  the 
fact  that  the  gates  had  been  raised  did  not 
dispense  with  the  necessity  of  deceased's 
being  as  vigilant  when  upon  the  crossing  in 
the  railroad  inclosure  as  upon  the  ordinary 
highway. 

In  Callaghan  v.  Delaware,  L.  &  W.  R. 
Co.  62  Hun,  276,  5  N.  Y.  Supp.  285,  it  was 
held  that,  whether  plaintiff  relied  upon  the 
gate  tender,  and  therefore  was  justified  in 
making  a  less  vigilant  use  of  his  eyes  than 
he  would  otherwise  have  done  to  discover 
whether  a  train  was  coming  before  driving 
upon  the  tracks,  were  questions  of  fact  for 
the  jury. 

The  extent  to  which  the  traveler  may  rely 
4L.R.A.(N.S.) 


upon  the  fact  that  the  gates  are  open,  and 
omit  the  ordinary  precautions  of  looking  and 
listening,  is  a  question  for  the  jury.  Blount 
V.  Grand  Trunk  R.  Co.  supra. 

Whether  the  railroad  company  was  guilty 

of  negligence  in  allowing  the  gate  to  be  open 

j  so  that  the  traveler  could  drive  upon  the 

I  track  while  a  train  was  approaching,  is  a 

I  question   for   the   jury.     Hajrwood   v.   New 

York  C.  k  H.  R.  R.  Co.  35  N.  Y.  S.  R. 

748,  13  N.  Y.  Supp.  177. 

It  is  proper  for  the  jury  to  consider  the 
probable  effect  of  the  open  gate  upon  the  ac- 
tion of  the  traveler  as  he  approached  the 
crossing.  Baltimore  &  P.  R.  Co.  v.  Carring- 
ton,  3  App.  D.  C.  101. 

And   whether   the  traveler  exercised  the 
care  necessary  under  the  circumstances  is 
for  the  jury  (Indianapolis  Union  R.  Co.  v. 
Xeubacher,  supra;  Palmer  v.  New  York  C. 
&  H.   R.   R.  Co.   112  N.   Y.  234,   19  N.  E. 
678;  Kane  v.  New  York,  N.  H,  &  H.  R.  Co., 
and   Haywood   v.    New    York   C.    &    H.   R. 
I  R.  Co.  supra:  Oldenburg  v.  New  York  C. 
t  &  H.  R.  R.  Co.  29  N.  Y.  S.  R.  836,  9  N.  Y. 
I  Supp.  419,  Affirmed  in  33  N.  Y.  S.  R.  663, 
'11  N.  Y.  Supp.  689,  Affirmed  in  124  N.  Y. 
I  414,  26  N.  E.  1021;   Wilson  v.   New  York, 
I  N.  H.  &  H.  R.  Co.  supra )  ;  unless  the  evi- 
dence conclusively  shows    that    he    rashly 
j  sitepped  in  front  of  the  moving  train  (Blount 
•  T.  Grand  Trunk  R.  Co.  supra). 
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jnved  with  asphalt,  and  plaintiff's  horses 
were  newly  shod  with  smooth  shoes.  He  ap- 
proached the  track  of  defendant  without 
checking  the  speed  of  his  horses,  and  "look- 
ing straight  ahead."  He  says  he  could  not 
see  or  hear  the  train,  and  first  saw  it  when 
the  noses  of  his  horses  were  about  on  the 
railroad  track.  According  to  the  map  or 
plat  of  the  locality  found  in  the  record,  as 
well  as  according  to  the  undisputed  evi- 
dence of  witnesses,  the  buildings  in  the  vi- 
cinity were  so  disposed  that,  if  the  plaintiff 
had  been  on  the  alert  and  driving  witii 
reasonable  caution,  he  might  have  caught 
isight  of  the  approaching  train  in  ample 
time  to  have  avoided  the  accident.  Plain- 
tiff was,  and  had  been  for  six  years,  famil- 
iar with  the  crossing,  but  he  took  no  pre- 
cautions whatever  before  driving  upon  it. 
lie  did  not  stop.  He  did  not  slow  up.  He 
<did  not  look.  He  did  not  listen.  The 
clattering  of  his  horses'  feet  and  the  noise 
of  his  wagon  would  certainly  have  inter- 
fered with  his  hearing  the  approaching 
train.  He  was  moving  faster  than  the 
train,  and  failed  to  take  any  precautions 
by  slowing  up  to  listen;  but,  had  he  been 
•on  the  alert,  he  could  have  heard  and  seen 
the  train  in  time  to  have  avoided  the  acci- 
dent. It  is  diflicult  to  understand,  then, 
how  he  could  have  come  into  collision  with 
this  slow-moving  locomotive,  excepting  that 
he  either  abnent-mindedly  or  recklessly  ap- 
proached and  drove  on  the  track.  Indeed, 
from  his  own  testimony,  it  is  plain  that  he 
approached  the  crossing  with  a  total  disre- 
gard of  its  dangers.  In  substantiation  of 
this  is  his  statement  to  one  of  the  witnesses, 
which  is  not  denied,  that  *'my  main  idea 
was  to  get  home.  I  was  not  paying  any 
attention  to  anything."  Under  the  facts, 
then,  the  plaintiff,  after  accepting  the  in- 
citation  to  proceed,  extended  to  him  by  the 
open  gat«8,  used  no  precaution  whatsoever, 
did  absolutely  nothing  /or  his  own  protec- 
tion and  safety.  He  did  not  lessen  the  speed 
of  his  horses;  he  did  not  listen  for  the  ap- 
proach of  the  train,  which  was  made  audi- 
Ijle  to  others  some  time  before  he  drew 
near  the  crossing;  he  did  not  look  for  the 
Irnin.  «is  he,  himself,  testifies  he  kept  his 
•eyes  straight  ahead;  and  the  first  intima- 
tion he  had  of  its  approach  was  when  his 
horses   shied   away   from   the   engine. 

The  case  thus  presented  is  not  one  as  to 
the  degree  or  amount  of  care  which  sliould 
he  exercised  by  one  about  to  cross  a  rail- 
road under  the  invitation  to  proceed,  given 
"by  the  open  gates,  but  whether,  under  such 
circumstances,  a  man  ma^'  fail  or  decline 
to  exercise  anj-  care  whatsoever,  treating 
the  open  gates  as  a  positive  assurance  of 
■safety.  Of  course,  in  any  case  such  as  this, 
where  it  is  shown  that  a  plaintiff  has  ex- 
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ercised  some  care,  the  question  whether  or 
not  the  care  actually  exercised  was  due  and 
sufficient  will  always  be  a  matter  for  de- 
termination by  the  jury.  But  where,  as 
here,  the  unconflicting  evidence  shows  that 
he  exercised  no  care  whatsoever,  it  becomes 
a  question  of  law  to  say  whether  or  not 
such  a  plaintiff's  case  shall  be  submitted 
to  the  jury.  If  it  is  so  submitted,  it  can 
only  be  upon  the  theory  that  the  open  gates 
were  an  absolute  warranty  of  safety,  justi- 
fying the  plaintiff  in  proceeding  without 
any  heed  or  caution.  It  is  for  this  prop- 
osition that  appellant  contends.  But  such 
we  do  not  understand  to  be  the  law.  A  rail- 
way crossing  is,  itself,  a  place  of  danger, 
and  is  an  effectual  warning  of  danger, — a 
warning  which  must  always  be  heeded;  and 
the  exercise  of  ordinary  care  in  traveling 
over  such  a  place  is  not  excused  by  the 
negligent  omission  of  the  railway  company, 
itself,  to  exercise  reasonable  care.  Green  v. 
Southern  California  R.  Co.  138  Cal.  1,  70 
Pac.  926;  Herbert  v.  Southern  P.  Co.  121 
Cal.  227,  53  Pac.  661;  Lambert  v.  Southern 
P.  R.  Co.  146  Cal.  231,  79  Pac.  873.  Nor 
is  it  the  law  that  when  a  railroad  company 
adopts  safety  gates  or  any  other  appliance 
for  the  protection  of  the  public,  the  public 
is  thereby  absolved  from  all  duty  of  taking 
care  of  itself.  A  person  is  still  required  to 
exercise  due  and  ordinary  care,  and,  while 
the  quantum  of  care  which  wil]  be  reason- 
able may  be  less  where  the  gates  are  pro- 
vided and  are  relied  upon  by  the  traveler, 
still  the  gates,  themselves,  are  not  an  as- 
surance and  a  warranty  such  as  to  justify 
a  traveler  in  going  blindly  ahead  in  total 
disregard  of  all  ordinary  precautions,  as 
did  the  plaintiff  in  this  instance.  Green- 
wood V.  Philadelphia,  W.  &  B.  R.  Co.  124 
Pa.  572,  3  L.R.A.  44,  10  Am.  St.  Rep.  614, 
17  Atl.  188;  Rangeley  v.  Southern  R.  Co. 
96  Va.  715,  30  S.  E.  386;  Pennsylvania  R. 
Co.  v.  Pfuelb,  GO  N.  J.  L.  278,  37  Atl. 
1100;  Dawe  v.  Flint  &  P.  M.  R.  Co.  102 
Mich.  307,  60  N.  W.  838;  Romeo  v.  Boston 
&  M.  R.  Co.  87  Me.  540,  33  Atl.  24;  Thomp. 
Neg.   S   1614. 

The  case  of  Ellis  v.  Boston  &  M.  R.  Co. 
169  Mass.  600,  48  N.  E.  830,  contains  a 
critical  review  of  the  matter,  and  it  is 
said:  'The  raising  of  the  gates  was,  no 
doubt,  a  circumstance  which  justified  the 
plaintiff  in  starting  to  cross  the  railroad 
when  he  did,  and  he  had  a  right  to  expect 
that,  if  any  engine  or  train  was  approach- 
ing the  crossing  on  the  inbound  track,  .i 
whistle  would  be  sounded  or  a  bell  be  rung. 
But,  in  attempting  to  cross  the  railroad,  he 
was  bound,  in  the  exercise  of  ordinary 
care,  himself  to  exercise  his  own  powers  of 
observation,  and  to  take  thought  for  his  own 
safety;  and  he  was  not  entitled  to  have  his 
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case  go  to  the  jury  unless  there  was  evi- 
dence from  which  it  could  be  inferred  that 
he  did  this.  No  such'  inference  can  be 
drawn  either  from  his  own  testimony  or 
that  of  the  other  witnesses.  The  general 
rule  that  one  who  attempts  to  cross  a  rail- 
road track  must,  in  a  reasonable  way,  use 
his  own  powers  of  observation  to  assure 
himself  that  there  is  no  danger  from  ap- 
proaching trains,  is  clear.  Chase  v.  Maine 
C.  R.  Co.  167  Mass.  383,  46  N.  E.  911,  and 
cases  cited.  And  the  rule  aipplies  to  one 
from  whom  a  train  approaching  upon  a 
second  track  is  hidden  by  a  train  which 
has  just  passed.  Bancroft  v.  Boston  &  W. 
R.  Corp.  07  Mass.  276;  Winslow  v.  Boston 
&  M.  R.  Co.  166  Mass.  264,  42  N.  E.  1133. 
While  the  raising  of  the  gates  justified  the 
plaintiff  in  attempting  to  cross  when  he  did, 
and  while  that  fict  and  the  facts  that  no 
whistle  was  sounded  and  no  bell  was  rung 
are  to  be  taken  into  consideration  on  the 
question  of  how  much  he  must  himself 
look  and  observe  as  he  makes  his  way  across, 
these  circumstances  do  not  excuse  him  from 
looking  and  listening  and  taking  thought 
for  his  own  safety.  He  cannot  rely  whol- 
ly upon  them,  and  cannot  recover  without 
showing  more,  as  to  his  own  conduct,  than 
that  he  so  relied.  Butterfield  v.  Western 
R.  Corp.  10  Allen,  632,  87  Am.  Dec.  678; 
Merrigan  v.  Boston  &  A.  R.  Co.  164  Mass. 
189,  28  N,  E.  149;  Tyler  v.  Old  Colony  R. 
Co.  167  Mass.  336,  32  N.  E.  227.  We  are 
of  opinion  that,  as  matter  of  law,  there  was 
no  evidence  from  which  it  could  be  found 
that  the  plaintiff  himself  exercised  due  care, 
and  the  verdict  for  the  defendant  was  right- 
ly ordered.    Exceptions  overruled." 

Excepting  for  the  presence  of  gates,  this 
case  is  parallel  in  its  facts  with  Hager  v. 
Southern  P.  Co.  98  Cal.  309,  33  Pac.  119; 
but,  as  has  been  said,  the  presence  of  gates 
does  not  justify  the  total  indifference  and 
disregard  to  danger  which  was  evinced  by 
plaintiff  in  this  case. 

The  judgment  appealed  from  is  therefore 
affirmed. 

We  concur:  McFarland,  J.;  Lorigan,  J.; 
Angellotti,  J.;  Shaw,  J. 

Beatty,  Ch.  J.,  dissenting! 

I  dissent.  When  the  superior  court  in- 
structs a  jury  to  find  for  defendant,  this 
court,  in  reviewing  the  judgment,  must  not 
only  assume  the  entire  truth  of  plaintiff's 
evidence,  but  must  give  him  the  advantage 
of  every  inference  which  can  be  fairly  drawn 
from  it.  Conflicting  evidence,  and  infer- 
ences from  it,  must  be  wholly  disregarded. 
This  proposition  seems  to  be  conceded  by 
the  court,  and  certainly  it  is  fully  support- 
ed by  the  flxst  decision  cited  in  its  opinion 
4L.R.A.(N.S.) 


on  the  principal  question  of  law  presented 
by  the  case.  Greenwood  v.  Philadelphia,  W. 
&.  B.  R.  Co.  124  Pa.  676,  3  L.ILA.  44,  10 
Am.  St.  Rep.  614,  17  Atl.  188.  I  think, 
however,  that  in  stating  the  case  this  rule 
has  not  been  strictly  observed  with  respect 
to  important  particulars.  The  statement 
that  the  plaintiff  was  moving  faster  than 
the  train  is  based  entirely  upon  the  opin- 
ion of  the  defendant's  witnesses — the  en- 
gineer and  fireman — that  they  were  going 
about  4  miles  an  hour;  but  this  evidence 
was  weakened  by  the  admission  that  the 
average  speed  of  the  train  between  Los 
Angeles  and  San  Bernardino  was  16  miles 
an  hour,  and  that  the  grade  they  were  as- 
cending at  the  place  of  the  accident  was  but 
a  minute  fraction  over  1  per  cent  (1.06). 
It  was  also  in  conflict  with  equally  definite 
evidence  on  the  part  of  the  plaintiff,  from 
which  the  jury  would  have  been  warranted 
in  finding  that  the  speed  of  the  train  was 
at  least  60  per  cent  in  excess  of  plaintiff's 
speed.  Two  entirely  disinterested  wit- 
nesses, Holloway  and  Simons,  crossed  the 
track  going  west  just  before  the  accident. 
They  were  in  a  buggy,  proceeding  at  a  slow 
trot.  Holloway  testified  that  they  met 
plaintiff  about  one  fourth  of  the  length  of 
the  block  from  defendant's  track  (about  50 
feet),  and  Simons,  testifying  as  a  witness 
for  defendant,  stated  that  when  they  came 
in  sight  of  the  train  at  the  crossing,  it 
(meaning,  I  suppose,  the  headlight)  was 
about  midway  between  Green  and  Colorado 
streets,  a  distance  of  more  than  200  feet 
from  the  point  of  collision.  Conceding  }hat 
this  character  of  evidence  is  somewhat  in- 
definite, it  is  no  more  indefinite  than  the  es- 
timate of  defendant's  witnesses  that  the 
train  was  moving  about  4  miles  an  hour, 
and,  accepting  it  as  approximately  correct, 
it  proves  that,  while  the  buggy,  proceeding 
at  a  slow  trot,  moved  60  feet  from  the  track 
to  the  point  where  it  met  plaintiff's  wagon, 
and  while  plaintiff,  moving  at  a  brisk  trot, 
proceeded  another  60  feet  to  the  point  of  col- 
lision,  the  train  had  moved  twice  as  far, 
necessarily  at  a  rate  of  speed  twice  the 
average  speed  of  the  two  vehicles,  and  prob- 
ably at  a  rate  much  faster  than  that  of  the 
plaintiff.  This  fact  has  an  important  bear- 
ing upon  another  fact  which  is  highly  ma- 
terial, in  view  of  the  rule  as  to  contribu- 
tory negligence  to  be  considered  hereafter. 
For,  if  plaintiff  was  moving  6  miles  an  hour 
(I  assume  this  rate  because  in  the  discus- 
sion here  it  has  been  agreed  that  a  brisk 
trot  is  equivalent  to  at  least  6  miles  an 
hour),  the  train  was  moving  9  miles  an 
hour,  and  it  is  susceptible  of  mathematical 
demonstration  from  other  data  supplied  by 
the  uncontradicted  evidence  of  actual  meas- 
urements    that    plaintiff    could    not    have 
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seen  the  lieadlight  of  the  train  until  the 
heads  of  his  horses  were  within  12  feet  of 
the  track   (i.  €.,  less  than  a  second  and  a 
half  of  time).    These  data  are:     A  solid 
row  of   brick  buildings  extending  from   a 
line  15l^  feet  west  of  the  center  of  the  track 
a  distance  of  150  feet, — ^the  entire  length  of 
the  block.    It  was  dark.    The  first  part  of 
the  train  that  plaintiff  could  have  seen  was 
tiie  headlight,  which  was  moving  north  on 
a  line  15^4  f^t  east  of  the  brick  building 
adjoining  the  alley.     Plaintiff  was  moving 
east  on  a  line  about  21  feet  north  of  the 
same   building.     His   rate  of  progress  was 
6  miles  an  hour,  equivalent  to  8%  feet  a 
second.     The  train,  moving  at  the  rate  of 
0  miles  an  hour,  would  cover  13^  feet  a 
seoond.     Plaintiff  sat  14   feet  back  of  his 
horses'  heads.    The  hind  wheels  of  his  wag- 
on  extended   4   feet   farther  to   the   rear. 
The  collision  was  with  his  hind  wheel  as 
he  was  clearing  the  track  at  the  east  rail. 
It  will  be  seen  in  the  ensuing  discussion, 
as  it  appears  from  the  opinion  of  the  court, 
that  in  cases  of  this  kind  it  is  always  a 
material  question  whether  the  plaintiff,  aft- 
er   discovering    his    danger,    was    able    to 
avoid  it;  and  one  of  the  questions  here  is 
whether  this  court  can  hold,  as  matter  of 
law,   that   the  plaintiff,    within   the    brief 
space  of  a  seoond  and  a  half,  could  have 
reined  in  his  horses,  or  done  anything  more 
prudent,  after  seeing  the  locomotive,  than  to 
try  to  cross  ahead  of  it.     It  will  be  seen 
that,  in  the  opinion  of  the  court,  the  con- 
duct of  the  plaintiff  and   his  whole  case 
takes  its  color  from  the  assumed  slow  mo- 
tion of  the  train  and  his  own  reckless  speed. 
If  it  be  true  that  upon  this  point  there  is, 
as  I  have  attempted  to  show,  evidence  war- 
ranting the  inference  that  the  speed  of  the 
train  was  50  per  cent  in  excess  of  the  plain- 
tiff's speed,  we  musty  for  the  purposes  of 
this  appeal,  take  that  as  a  fact  proved,  and 
we  are  not  then  forced  to  conclude  that  it 
was  the  mere  recklessness  or  absence  of  mind 
of  the  plaintiff  which  placed  him  in  front  of 
the  locomotive.    For  he  tells  us  plainly  what 
he  was  doing  and  why  he  did  it.    He  knew 
the  crossing,  and  he  knew  that  the  defend- 
ant guarded  the  crossing  by  gates  which, 
from  his  observation,  were  always  lowered 
when  trains  were  passing.    He  knew  he  was 
approaching  the  crossing,  and  he  "kept  his 
eyes  straight  ahead  in  order  to  see  if  any- 
thing was  in  the  way.'*    His  idea  was — as 
is  probably  the  belief  of  a  majority  of  men 
— ^that  where  the  state  of  traffic  calls  for 
the  erection  of  crossing  gates,  the  duty  and 
the  practice  of  the  railway  company  is  to 
employ  men  to  attend  them  and  to  close 
them  on  the  approach  of  a  train,  and  not 
alone  in  the  daytime,  but  at  all  times  at 
which  trains  may  be  expected  to  pass.    So 
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believing,  and  seeing  the  gates  open  and  mo- 
tionless, he  took  it  as  an  assurance  of  safe- 
ty and  an  invitation  to  proceed.  A  fair 
construction  of  his  testimony  shows  that  he 
was  acting  consciously  upon  this  view  of 
the  situation,  and  not  with  a  mind  solely 
intent  upon  getting  home,  and  oblivious  to 
everything  else.  It  is  true  he  did  not  go 
upon  the  stand  and  formally  deny  the  state- 
ment of  one  of  the  defendant's  witnesses, 
which  is  quoted  in  the  opinion  of  the  court, 
to  the  effect  that  he  was  not  paying  atten- 
tion to  anything,  but  that  evidence  was  con- 
tradicted in  advance  by  the  whole  tenor  of 
his  testimony  in  chief,  and  the  expression, 
itself,  admitting  it  to  have  been  reported 
with  literal  fidelity,  was  used  within  twelve 
hours  after  the  accident,  very  shortly  after 
he  recovered  consciousness,  and  while  he 
was  acutely  suffering  from  concussion  of 
the  brain.  Considering  that  of  the  three 
agents  of  defendant  who  were  sent  to  the 
hospital  to  obtain  plaintiff's  statement,  one, 
its  "special  inspector,"  did  not  testify;  that 
another,  a  surgeon,  testified  to  a  statement 
not  at  all  at  variance  with  plaintiff's  tes- 
timony at  the  trial ;  and  that  only  one,  the 
operator  at  the  Pasadena  station,  testified 
to  the  expression  quoted, — I  do  not  think 
we  can  assume  as  a  fact  that  the  plaintiff, 
in  approaching  the  crossing,  was  not  paying 
attention  to  anything.  On  the  contrary, 
the  case,  as  the  plaintiff  might  reasonably 
have  asked  the  jury  to  view  it,  and  as  we, 
therefore,  are  bound  to  view  it  in  consider- 
ing the  instruction  to  find  for  the  defendant, 
was  simply  this:  The  plaintiff,  perfectly 
aware  that  he  was  approaching  a  city  cross- 
ing, guarded  by  gates  which,  according  to 
his  experience,  were  always  lowered  on 
the  approach  of  a  train,  drove  for- 
ward without  slackening  the  bri«k  pace 
of  his  horses  because  he  saw  the  gates 
standing  open,  and  because  he  regarded 
the  open  gates  as  an  assurance  of  safety 
and  an  invitation  to  pass.  He  looked 
straight  ahead  to  see  if  there  was  anything 
in  the  way,  and  was  entirely  excused  from 
looking  in  the  direction  of  the  approach- 
ing train,  because  his  view  in  that  direction 
was  cut  off  by  a  solid  row  of  brick  build- 
ings which  prevented  him  from  seeing  the 
locomotive  until  it  was  too  late  to  have 
avoided  the  accident.  He  might,  however, 
have  heard  the  sound  (the  loud  exhaust  of 
the  engine)  made  by  the  train,  if  he  had 
stopped  to  listen.  Or,  if  he  had  so  slack- 
ened his  pace  as  to  leave  him  in  perfect 
control  of  -his  team^  he  would  have  seen  the 
locomotive  in  time  to  have  pulled  up  while 
the  train  was  passing.  The  question  is 
whether  it  was  his  duty,  under  the  circum- 
stances, to  stop  for  the  purpose  of  listening, 
or  to  approach  the  gates  so  cautiously  that 
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he  could  rein  in  his  horses  instantly  on 
the  sudden  appearance  of  the  train  emer- 
ging from  behind  the  building  which  ob- 
structed his  view.  The  question,  in  other 
words,  is  whether  the  rule  that  the  failure 
on  the  part  of  a  traveler  to  stop  and  look 
and  listen  is  negligence  in  law  (negligence 
per  se,  as  it  it  sometimes  designated)  ap- 
plies to  a  -grade  crossing  of  a  city  street, 
which,  in  compliance  with  municipal  regula- 
tions, or  by  the  voluntary  act  of  the  rail- 
road company,  is  guarded  by  gates  arranged 
to  be  lowered  while  trains  are  passing,  or 
by  flagmen  habitually  stationed  there  for 
the  purpose  of  signaling  that  the  way  is 
clear. 

T.'pon  this  question  the  cases  and  the  text 
writers  are  by  no  means  agreed.  There  are 
decisions  both  ways,  and  the  text  writers 
have  inclined  to  one  side  or  the  other,  ac- 
cording to  their  respective  views  of  public 
policy.  The  opinion  of  the  court  cites  only 
§  1614  of  Thompson  on  Negligence,  and  the 
cases  referred  to  in  illustration  of  the  text. 
But  §  1614  of  Dr.  Thompson's  work  does 
not  state  his  view  of  the  question.  It  states 
the  view  to  which  he  is  evidently  opposed, 
as  will  be  seen  by  reference  to  the  preceding 
section  (1613),  where  he  says:  "Many  de- 
cisions .  .  .  concede  that  the  traveler 
approaching  a  railway  crossing  has  the  right 
to  rely  upon  the  fact  that  the  gate  is  open, 
or  that  the  flagman  is  absent  from  his  post, 
and  to  assume  from  these  indications  that 
no  train  is  approaching,  and  that  he  may 
safely  proceed  to  cross;  and  so  where  the 
gates  are  up  and  a  flag  flying,  indicating 
that  a  train  will  stop  before  reaching  the 
crossing;  and  so  where  the  traveler,  having 
waited  several  minutes,  starts  to  cross  on 
the  gates  being  raised.  While,  as  we  shall 
soon  see"  (referring  to  ff  1614,  cited  by  the 
court),  "some  courts  condone  the  fault  o^ 
the  railroad  company  in  luring  the  traveler 
to  his  death  or  injury  by  deceptive  appear- 
ances, and  visit  all  the  blame  on  the  travel- 
er, yet,  even  these  courts  concede  that  a 
traveler  approaching  a  crossing  guarded  by 
gates  is  not  required  to  exercise  the  same 
vigilance  in  looking  and  listening  as  when  he 
approaches  one  not  so  guarded,"  etc. 

\Mth  the  sole  exception  of  the  Pennsylva- 
nia case,  the  decisions  cited  in  the  opinion 
of  the  court  will  be  found  on  examination 
to  furnish  a  very  slender  support  to  its  con- 
clusion. In  Greenwood  v.  Philadelphia,  W. 
&  B.  R.  Co.  124  Pa.  572,  3  L.R.A.  44,  10  Am. 
St.  Rep.  614,  17  Atl.  188,  the  doctrine  con- 
tended for  by  defendant  is,  indeed,  carried 
to  its  extreme  limit.  There  a  hose  cart,  re- 
sponding to  an  alarm  of  Are  (a  false  alarm 
as  the  event  proved),  was  driven  rapidly 
upon  a  gate  crossing  and  one  of  the  firemen 
injured  by  a  passing  train.  An  instruction 
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to  find  for  the  defendant  was  affirmed  be- 
cause it  appeared  that  the  driver  of  the  cart,, 
relying  on  the  open  gates,  did  not  stop  to 
listen  as  he  approached  the  crossing.  Out- 
side of  Pennsylvania,  I  think,  it  w^ould  be- 
difllcult  to  find  a  case  going  to  this  extents 
In  every  other  case  cited  the  person  injured 
was  a  pedestrian,  and  in  eveiy  case  the  de- 
cision turned  upon  the  fact  that  the  plain- 
tifl",  after  passing  the  gates,  could  have  seen- 
the  approaching  train  in  ample  time  to  have 
avoided  the  accident  if  he  had  used  his- 
eyes.  This  w»8  the  whole  point  of  the  de- 
cision; and  in  each  case,  except  the  New 
Jersey  case,  previous  decisions  of  the  same 
court,  in  which  it  had  been  held  that  travel- 
ers had  a  right  in  approaching  a  grade- 
crossing  to  rely  upon  open  gates  as  an  as- 
surance of  safety,  were  distinguished  upon 
the  ground  mentioned. 

Take  the  Virginia  case, — Rangelev  v» 
Southern  R.  Co.  95  Va.  715,  30  S.  £.'386. 
The  facts  of  that  case  are  stated  at  page 
720  of  95  Va.,  and  page  387  of  30  S.  E.,  as 
follows:  "The  record  considered  as  on  a 
demurrer  to  the  evidence  shows  that  the  de- 
ceased, on  the  night  of  the  accident,  with  his 
companion,  left  a  restaurant,  the  porch  of 
which  extended  to  within  8  or  10  feet  of 
the  railroad  track;  that  he  went  to  a  point 
on  or  near  the  track,  and  was  standing  there 
talking  when  struck  by  the  defendant's  train; 
that  the  night  was  dark,  but  that  the  local- 
ity was  well  lighted  by  electric  lamps ;  that 
the  track  was  straight  in  the  direction  front 
which  the  train  came,  with  nothing  to  ob- 
struct the  view  in  that  direction  after  leav- 
ing the  restaurant  porch;  that  the  train 
was  backing  about  as  fast  as  a  man  could 
walk,  not  over  5  miles  an  hour,  up  grade, 
using  steam,  and  that  the  bell  was  ringing 
from  the  time  it  commenced  to  back  until 
after  the  unfortunate  man  was  run  over.*' 
The  court,  discussing  the  refusal  of  an  in- 
struction which,  "in  efl'ect,  informed  the 
jury  that  a  person  approaching  a  railroad 
crossing  where  gates  are  required  to  be  kept 
and  lowered  on  the  approach  of  trains  has 
the  right,  when  he  sees  that  the  gates  are 
not  lowered,  to  presume  that  no  train  is  ap- 
proaching, and  that  he  is  under  no  obliga- 
tion to  use  his  senses  to  ascertain  whether 
a  train  is  approaching,"  referred  to  another 
case,  reported  in  the  same  volume,  for  the 
correct  rule  in  such  cases.  Kimball  v. 
Friend,  96  Va.  125,  27  S.  E.  901.  The  fact* 
of  that  case  were  that  the  plaintiff  rode  a 
bicycle  on  the  track  at  about  the  speed  of 
a  trotting  horse.  The  sides  of  a  cut  prevent- 
ed liim  from  seeing  the  approaching  locomo- 
tive until  he  was  too  close  to  avoid  the  colli- 
sion, and  he  was  killed.  He  did  not  stop  to 
listen,  and  he  did  not  approach  the  crossing 
at  such  a  moderate  rate  of  speed  as  would 
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<»nab]e  him  to  control  his  moveraentji.  There 
vas  no  direct  evidence,  of  course,  that  he  did 
or  did  not  listen.  Upon  a  very  full  discus- 
sion of  the  evidence  and  the  rulings  giving 
and  refusing  instructions,  the  court  holds 
that  a  traveler  is  not  required  to  exercise 
the  same  vigilance  in  approaching  gate 
crossings  as  he  must  exercise  at  crossings 
not  so  guarded,  and  that  in  such  cases  the 
question  of  contributory  negligence  is  pe- 
culiarly one  for  the  consideration  of  the 
jury.  The  judgment  for  the  plaintiff  (de- 
fendant in  error)  was  affirmed. 

Neat  in  order  is  the  New  Jersey  case, 
Pennsylvania  R.  Co.  v.  Pfuelb,  60  N.  J.  L. 
278,  37  Atl.  1100.  That  was  another  case 
of  a  pedestrian  walking  upon  a  gate  cross- 
ing and  being  killed  by  a  train  which  he 
could  have  seen  approaching  for  a  long  dis- 
tance before  he  stepped  on  the  track;  and 
a  circumstance  to  which  much  weight  was 
attached  was  the  fact  that,  when  he  was  ap- 
proaching the  track,  he  saw  the  gate  stand- 
ing open  while  another  train  was  passing, 
which  was  notice  that  the  open  gates  were 
not  an  invitation  to  cross. 

Dawe  V.  Flint  k  P.  M.  R.  Co.  102  Mich. 
307,  60  N.  W.  838,  was  another  case  of  a 
pedestrian  injured  by  a  train  which  she 
rould  have  seen  approaching,  after  passing 
the  gates,  long  before  it  struck  her.  The 
case  is  distinguished  from  Richmond  v.  Chi- 
cago &  W.  M.  R.  Co.  87  Mich.  374,  49 
N.  W.  621,  and  Evans  v.  Lake  Shore  & 
M.  S.  R.  Co.  88  Mich.  442,  14  L.R.A.  223, 
50  N.  W.  386.  The  rule  esUblished  by  those 
cases,  and  not  questioned  by  the  Dawe  Case, 
is,  that  "a  party  approaching  a  railroad 
track  has  a  right  to  rely  upon  the  absence 
of  such  warnings  of  danger,  as  it  is  shown 
to  be  the  custom  of  the  railroad  company 
to  give."  See  point  2,  syllabus,  p.  442,  88 
Mich.  "When  gates  are  provided  by  rail- 
road companies  at  street  crossings,  the  pub- 
lic have  a  right,  the  gates  being  open,  to 
presume,  in  the  absence  of  knowledge  to 
the  contrary,  that  the  gatemen  are  properly 
discharging  their  duties,  and  are  not  negli- 
gent in  acting  upon  the  presumption  that 
they  are  not  exposed  to  a  danger  which 
could  only  arise  from  a  disregard  of  such 
duties."  And  see  Van  Auken  v.  (Chicago  & 
W.  M.  R.  Co.  96  Mich.  307,  22  L.R.A.  33, 
55  N.  W.  971. 

A  Maine  case  is  next  cited  by  the  court, 
Romeo  v.  Boston  &  M.  R.  Co.  87  Me.  540, 
33  Atl.  24.  This  was  another  case  of  in- 
jury to  a  pedestrian  who,  for  a  distance 
of  80  feet  from  the  track,  had  a  plain  view 
of  the  approaching  train,  if  she  had  raised 
her  eyes  to  look.  The  case  was  distin- 
guished, for  this  reason,  from  iState  v.  Bos- 
ton ft  M.  R.  Co.  80  Me.  430,  15  Atl.  36,  and 
Hooper  v.  Boston  ft  M.  R.  Co.  81  Me.  260, 
4L.R.A.(N.S.) 


17  Atl.  64.  In  the  first  of  these  cases  the 
gates  had  been  erected  voluntarily  by  the- 
railroad  company,  and  they  did  not  operate 
them  at  night ;  but,  nevertheless,  it  was  held 
to  be  a  question  for  the  jury,  whether  the 
deceased  was  guilty  of  contributory  negli- 
gence in  driving  on  the  track  without  stop- 
ping. The  second  case  is  to  the  same  ef- 
fect. 

Coming  to  Massachusetts,  an  extensive 
quotation  is  made  from  the  opinion  in  Ellis 
V.  Boston  ft  M.  R.  Co.  169  Mass.  600,  48  N. 
E.  839.  I  think  it  can  hardly  be  said  that 
the  opinion  in  that  case  contains  a  critical 
review  of  the  matter.  The  plaintiff  walked 
through  the  gates  and  stepped  on  the  track 
in  front  of  a  train  that  he  could  have  seen 
if  he  had  looked.  It  is  expressly  stated  that 
the  raising  of  the  gates  was  a  circumstance 
which  justified  him  in  starting  across  the 
track;  but  his  failure  to  use  his  eyes  when 
he  was  in  perfect  cqntrol  of  his  own  move- 
ments, and  in  a  place  of  safety,  was  held  to 
be  negligence.  It  is  an  error,  I  think,  to 
regard  this  case,  or  any  of  the  cases  in 
which  a  man  or  woman  on  foot  was  injured 
by  a  train  they  could  have  seen  approaching 
if  they  had  looked  along  the  track,  as  au- 
thority in  this  case.  With  the  single  ex- 
ception of  the  New  Jersey  case,  they  were 
all  decided  by  courts  that  hold  to  the  doc- 
trine that  open  gates  are  an  assurance  of 
safety  which  justify  the  traveler  to  enter 
the  crossing  without  stopping  to  listen: 
and  all  that  is  said  in  any  of  the  decisions 
in  regard  to  the  obligation  of  the  traveler 
to  make  use  of  his  senses  has  reference  to 
the  ability  of  a  pedestrian  to  avoid  the  dan- 
ger after  passing  the  gates  by  simply  stop- 
ping when  the  train  has  come  into  his^ 
view.  In  this  case  the  plaintiff  could  have 
done  nothing  to  save  himself  after  the  train 
came  in  view.  '  The  views  of  the  supreme 
court  of  MaHsachusetts,  regarding  a  case 
such  as  this,  are  stated  in  Clark  v.  Boston 
4  M.  R.  Co.  164  Mass.  434,  41  N.  E.  666. 
There,  the  plaintiff,  hauling  a  load  of  hay 
with  a  team  of  two  horses,  drove  at  a  trot 
down  a  grade  to  a  gate  crossing  without 
attempting  to  stop,  and  was  injured.  Ex- 
ceptions to  a  verdict  in  his  favor  were  over- 
ruled by  the  supreme  court  upon  the  ground 
that  "there  is  no  absolute  rule  of  law  that 
a  traveler  approaching  the  crossing  at  grade 
of  a  highway  by  a  railroad  must,  under  alt 
circumstances,  stop  to  look  and  listen  for  a 
train  before  entering  upon  the  railroad." 
(First  point  of  syllabus.)  See  also  Conatv 
v.  New  York,  N.  H.  ft  H.  R.  Co.  164  Mass. 
572,  42  N.  E.  103,  and  §  1613  of  Thomp- 
son on  Negligence,  and  the  cases  cited  un- 
der that  section ;  particularly  the  opinion  of 
Judge  Elliott  in  the  case  of  Pennsylvania 
^Co.   V.   Stegemeier,    118   Ind.   306,   10    Am. 
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St.  Rep.  136,  20  N.  E.  843,  and  the  opinion 
of  Judge  Williams  in  Cleveland,  G.  C.  &  I. 
R.  Co.  V.  Schneider,  45  Ohio  St.  688,  17  K. 
E.  32  L  Both  of  these  cases  were  very  elab- 
orately argued  and  considered,  and  the  con- 
clusions of  the  courts  were  widely  at  vari- 
ance with  the  doctrine  to  which  we  are  com- 
mitting this  court  in  the  first  case  we  have 
had  to  consider  involving  the  question  of 
negligence  in  approaching  a  gate  crossing. 
It  is,  in  my  opinion,  very  important,  on  the 
first  presentation  of  this  question,  that  this 
court  should  adopt  that  rule  which  is  dic- 
tated, not  only  by  considerations  of  public 
convenience,  but  of  humanity.  If  we  lay 
down  the  rule  that  open  gates  at  street 
crossings  are  an  assurance  of  safety  to  all 
persons,  and  an  invitation  to  pass  without 
stopping  to  listen  when  the  view  is  ob- 
structed, I  feel  assured  that  the  railroad 
companies  will  see  that  their  gates  are  kept 
in  order  and  tended  ^by  careful  and  com- 
petent keepers.  There  will  be  no  accidents 
of  this  kind,  and  both  life  and  property  will 
be  rendered  more  secure  without  any  im- 
pediment to  the  great  and  increasing  rail- 
road traffic.  Their  trains  will  be  able  to  move 
with  the  same  or  greater  celerity  than  now, 
and  without  danger  of  encountering  ob- 
stacles at  the  points  where  gates  are  es- 
tablished. But  the  traffic  conducted  by  rail 
is  not  the  only  thing  to  be  considered.  The 
multifarious  traffic  of  large  cities  upon  their 
public  streets  is  to  be  considered,  and  pro- 
moted, as  far  as  it  can  be  done,  without 
injury  to  more  important  interests;  and, 
since  the  careful  operation  of  crossing  gates 
would  be  no  interruption  to  the  passage  of 
trains,  while  it  would  leave  the  use  of  the 
streets  free  at  all  times  when  the  gates  were 
open,  the  rule  which  I  advocate  would  con- 
serve all  interests  at  no  cost  except  for  the 
erection  and  repair  of  the  gates,  and  the 
wages  of  keepers, — a  cost  which  in  most 
cases  would  be  trifling  in  comparison  with 
the  privilege  of  crossing  the  city  streets  at 
grade. 

There  is,  perhaps,  less  difference  between 
me  and  the  court  upon  the  question  of  law 
involved  in  this  case  than  there  is  with  re- 
spect to  the  facts.  It  is,  at  all  events, 
recognized  in  the  opinion  of  the  court,  that 
there  is  a  distinction  to  be  observed  between 
cases  of  accidents  at  gate  crossings  and 
those  at  crossings  not  so  guarded.  This 
distinction  was  repudiated  in  a  majority 
opinion  of  the  district  court  of  appeal,  and, 
as  the  judge  who  presided  at  the  trial  was 
one  of  the  two  justices  who  concurred  in 
that  opinion,  I  am  satisfied,  not  only  from 
that  circumstance,  but  from  the  argument 
of  counsel  for  respondent  here,  that  the 
case  was  taken  from  the  jury  upon  the  as- 
sumption that  it  was  governed  entirely  by 
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the  strict  rule  applied  to  accidents  at  un- 
guarded crossings  in  such  cases  as  Green 
V.  Southern  California  R.  Co.  138  Cal.  1,  70 
Pac.  926,  and  Herbert  v.  Southern  P.  Co. 
121  Cal.  232,  53  Pac.  651,  and  not  upon 
the  theory  of  this  decision  that  the  plain- 
tiff could  have  avoided  the  accident  after 
the  train  came  within  range  of  his  vision. 
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JOHN  M.   LEWIS,   Appt„ 

V. 

STATE  OF  INDIANA. 
(—  ind.  — ,  77  N.  E.  728.) 

Interstate  commerce — cigarettes. 

1.  A  state  cannot  deny  to  a  proper  per- 
son the  right  to  hold  in  the  original  pack- 
ages cigarettes  which  he  has  imported  from 
another  state. 

Statute — ^prohibiting  owning  cigarettes. 

2.  A  statute  making  it  unlawful  to 
keep  or  own  cigarettes  does  not  apply  to  the 
act  of  smoking  cigarettes,  or  of  having  them 
in  possession  for  the  sole  purpose  of  smoking 
them, — at  least  where  the  title  states  that 
the  act  is  to  regulate,  and,  in  certain  cases, 
prohibit,  the  use  of  cigarettes;  and  the 
words  "keep**  and  "own"  are  preceded  by 


Case  Note.— Right  of  state  to  confiscate 
cigarettes  imported  for  personal  use. — ^A 
search  has  failed  to  reveal  any  other  au- 
thority on  this  exact  question.  The  cases 
nearest  in  point  are  the  intoxicating  liquor 
cases  referred  to  in  the  opinion,  which  are 
there  so  carefully  considered  in  their  re- 
lation to  the  question  under  discussion  that 
the  opinion  leaves  nothing  further  to  be 
said.  As  the  court  expressly  limits  its  de- 
cision to  the  right  to  hold  cigarettes  in  the 
original  packages  in  which  they  are  import- 
ed, and  expressly  refrains  from  determining 
whether  a  person  importing  such  cigarettes 
for  his  own  use  could  successfully  rely  on 
the  interstate  commerce  law  for  protection 
against  state  control  after  he  had  broken 
the  original  package  in  which  the  cigarettes 
were  imported,  the  decision  adds  nothing 
new  in  principle  to  the  law  of  interstate 
commerce  as  it  stood  before  the  case  was 
decided.  By  construing  the  statute  involved 
as  not  applying  to  the  act  of  smoking  ciga- 
rettes or  havin«r  them  in  possession  for  the 
sole  purpose  of  smoking  them,  the  court 
has  avoided  the  necessity  of  deciding  the 
more  interesting  question  of  the  right  of  a 
state,  under  its  police  power,  to  regulate 
or  prohibit  the  use  of  articles  imported  from 
another  state  for  personal  use  only,  after 
the  original  package  is  broken. 
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:hoM  governing  the  manufacture^  sale, 
md  giving  away  of  such  articles. 

(Montgomery,  J.,  dissents  in  part.) 

(April  26,   1906.) 

APPEAL  by  the  State  from  a  judgment  of 
the  Criminal  Court  for  Marion  County 
in  favor  of  defendant  in  a  prosecution  char- 
ging him  with  violation  of  a  statute  against 
owning  cii^rettes.    Affirmed. 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Madison  County 
•convicting  him  of  violating  the  statute 
against  owning  cigarettes.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  C.  Geake,  C.  C.  Hadley, 
and  L.  G.  Rothschild,  with  Mr.  Charles  W. 
Jiiller,  Attorney  General,  for  the  State  in 
lirst   case: 

The  point  of  time  when  an  article  of  in- 
terstate commerce  ceases  to  be  such,  and  the 
power  of  the  state  over  it  begins,  is  when  the 
importer  has  so  acted  upon  it  that  it  has  be - 
•come  incorporated  and  mixed  up  with  the 
mass  of  property  in  the  state  or  country. 

Brown  v.  Maryland,  12  Wheat.  419,  6  L. 
-ed.  678;  Gibbons  v.  Ogden,  9  Wheat.  1,  6  L. 
■ed.  23;  Welton  v.  Missouri,  91  U.  S.  275, 

23  L.  ed.  347 ;  Bowman  v.  Chicago  &  N.  W. 
R.  Ck>.  125  U.  S.  465,  31  L.  ed.  700,  1  Inters. 
Com.  Rep.  823,  8  Sup.  Ct.  Rep.  689,  1062; 
Uisy  V.  Hardin,  135  U.  S.  100,  34  L.  ed.  128, 
:J  Inters,  Com.  Rep.  36,  10  Sup.  Ct.  Rep. 
681;  Emert  v.  Missouri,  156  U.  S.  296,  39  L. 
ed.  430,  5  Inters.  Com.  Rep.  68,  15  Sup.  Ct. 
Rep.  367;  Austin  v.  Tennessee,  179  U.  S. 
^43,  45  L.  ed.  224,  21  Sup.  Ct.  Rep.  132. 

In  conferring  upon  Congress  the  regula- 
tion of  commerce,  it  was  never  intended  to 
<ut  the  states  off  from  legislating  on  all  sub- 
jects relating  to  the  health,  life,  and  safety 
•of  their  citizens. 

Sherlock  v.  Ailing,  93  U.  S.  99,  23  L.  ed. 
819;  Patterson  v.  Kentucky,  97  U.  S.  501, 

24  L.  ed.  1115;  17  Am.  &  Eng.  Enc.  Law,  p. 
74. 

Mr.  Charles  P.  Benedict  also  for  the  State. 

Messrs.  Taylor,  Woods,  &  Wilson  for  ap- 
pellee. 

Messrs.  Leslie  Kinnard,  B.  R.  Call,  and 
Taylor  &  Woods  for  appellant  in  second 
•case. 

Messrs,  C.  W.  Miller,  W.  C.  (yeake,  C.  C. 
^adley,  and  L.  G.  Rothschild  for  the  State. 

Gillett,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  defendants  below,  Lowry  and  Lewis, 
were  respectively  charged  with  violating  an 

act  of  the  general  assembly,  approved  Feb-  i  corned,  engaged,  or  employed  in  owning  or 
ruary  28,  1905,  known  as  the  "anti-cigarette  I  keeping,  any  such  cigarettes,  cigarette  paper^ 
4LR.A.(N.8.)  34 


law.''  Acts  1905,  chap.  62,  p.  82.  Although 
the  cases  are  wholly  unrelated  in  their  facts, 
the  law  questions  involved  are  such  that  the 
appeals  may  advantageously  be  considered 
together. 

In  the  first  of  said  cases  it  appears  that 
Lowry  caused  1,000  cigarettes  to  be  shipped 
to  him,  for  his  personal  use,  by  a  dealer  in 
Louisville,  Kentucky.  The  shipment  was 
made  by  the  Adams  Express  Company,  a 
common  carrier  of  goods  for  hire  by  express. 
The  cigarettes  were  packed  20  in  a  box,  each 
box  had  a  United  States  revenue  stamp 
thereon,  And  in  lots  of  25  these  boxes  were 
inclosed  in  packages  or  cartons,  and  the 
latter,  in  turn,  were  wrapped  together  in  a 
strong  paper  and  securely  tied.  This  pack- 
age was  opened  by  Lowry  upon  its  receipt, 
and  from  time  to  time,  between  May  8, 1905, 
and  the  institution  of  the  prosecution,  he 
smoked  such  cigarettes.  It  further  appeared 
that  Lowry,  at  the  time  in  question,  was 
forty  years  of  age,  in  no  wise  engaged  in  the 
purchase,  sale,  or  distribution  of  cigarettes, 
and  that  the  cigarettes  he  shipped  into  the 
state  were  not  intended  for  sale,  or  to  be 
given  away,  to  any  person  or  persons.  As 
to  the  prosecution  against  Lewis,  it  merely 
appears  that  at  the  time  of  his  arrest  he  was 
smoking  a  cigarette,  and  that  he  had  at  that 
time  upon  his  person  a  box  containing  five 
cigarettes.  .There  is  no  contention  that  he 
was  a  dealer,  that  he  had  such  cigarettes  in 
his  possession  for  the  purpose  of  sale  or 
gift,  that  .he  acquired  them  unlawfully,  or 
that  he  was  a  minor.  The  case  may  there- 
fore be  assumed  to  have  been  that  of  a  man 
smoking  a  cigarette,  and  having  a  few  ciga- 
rettes in  his  possession  intended  for  his  own 
consumption. 

The  title  and  body  of  the  enactment  under 
which  said  prosecutions  were  had  are  as  fol- 
lows : 

"An  Act  to  Regulate  and  in  Certain  Cases  to 
Prohibit  the  Manufacture,  Sale,  Keeping, 
Keeping  for  Sale,  Owning,  or  Giving 
Away,  of  Cigarettes,  Cigarette  Paper,  Cig- 
arette Wrappers,  and  Other  Substitute  for 
the  Same,  Providing  Penalties  for  the  Vio- 
lation Thereof,  and  Repealing  all  Laws  in 
Conflict  Therewith. 

"Be  it  enacted  by  the  general  assembly  of 
the  state  of  Indiana,  that  it  shall  be  unlaw- 
ful for  any  person,  by  himself,  clerk,  8er\'- 
ant,  employee,  or  agent,  directly  or  indirect- 
ly, upon  any  pretense  or  by  any  device,  to 
manufacture,  sell,  exchange,  barter,  dispose 
of  or  give  away,  or  keep  for  sale  any  cig- 
arettes, cigarette  paper,  or  cigarette  wrap- 
pers, or  any  paper  made  or  prepared  for  tlie 
purpose  of  being  filled  with  tobacco  for  smok- 
ing; or  keep  or  own,  or  be  in  any  way  con- 
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or  wrappers;  and  any  person  for  violation  of 
the  same  shall  be  guilty  of  a  misdemeanor, 
and,  upon  conviction,  shall,  for  the  first  of- 
fense pay  a  fine  of  not  less  than  $26  nor 
more  than  $50  and  cost  of  prosecution,  ana 
stand  committed  to  the  county  jail  until 
such  costs  are  paid;  and  for  the  second  and 
each  subsequent  offense  he  shall  pay,  upon 
conviction  thereof,  a  fine  of  not  less  than 
$100  nor  more  than  $500  and  the  cost  of 
prosecution,  or  be  imprisoned  in  the  county 
jail  not  to  exceed  six  months :  Provided  that 
the  provisions  hereof  shall  not  apply  to  the 
sales  of  jobbers  doing  an  interstate  busi- 
ness with  customers  outside  the  state." 

Taking  up  the  Lowry  appeal  first,  the 
question  arises  whether  a  keeping  or  owning 
of  cigarettes,  in  an  unopened,  original  pack- 
age (as  that  term  is  used  in  the  law),  is  in 
violation  of  the  statute.  This  question  must 
be  determined  for  two  reasons:  (1)  Be- 
cause the  lawfulness  of  Lowry's  act  up  to 
that  point  is  involved;  and  (2)  because  a 
determination  of  that  question  in  his  favor 
would  raise  a  presumption  that  the  words 
"keep"  and  "own"  were  not  used  in  the  sense 
contended  for  by  the  attorney  general.  The 
question  as  to  the  lawfulness  of  interstate 
commerce  in  cigarettes  was  taken  out  of  the 
pale  of  controversy  by  the  decision  in  Austin 
V.  Tennessee,  179  U.  S.  343,  43  L.  ed.  224, 
21  Sup.  Ct.  Rep.  132.  It  was  there  said: 
'^Whatever  product  has  from  time  immemo- 
rial been  recognized  by  custom  or  law  as  a 
fit  subject  for  barter  or  sale,  particularly  if 
its  manufacture  has  been  made  the  subject  of 
Federal  regulation  and  taxation,  must,  w*e 
think,  be  recognized  as  a  legitimate  article 
of  commerce  although  it  may  to  a  certain 
extent  be  within  the  police  power  of  the 
states.  Of  this  class  of  cases  is  tobacco. 
From  the  first  settlement  of  the  colony  of 
Virginia  to  the  present  day  tobacco  has  been 
one  of  the  most  profitable  and  important 
products  of  agriculture  and  commerce,  and, 
while  its  effect  may  be  injurious  to  some, 
its  extensive  use  over  practically  the  entire 
globe  is  a  remarkable  tribute  to  its  popu- 
larity and  value.  We  are  clearly  of  opinion 
that  it  cannot  be  classed  with  diseased  cattle 
or  meats,  decayed  fruit,  or  other  articles, 
the  use  of  which  is  a  menace  to 
the  health  of  the  entire  community. 
Congress,  too,  has  recognized  tobacco  in 
its  various  forms  as  a  legitimate  arti- 
ole  of  commerce  by  requiring  licenses  to 
he  taken  for  its  manufacture  and  sale,  im- 
posing a  revenue  tax  upon  each  package  of 
cigarettes  put  upon  the  market,  and  by  mak- 
ing express  regulations  for  their  manufac- 
ture and  sale,  their  exportation,  and  impor- 
tation. Cigarettes  are  but  one  of  the  nu- 
merous manufactures  of  tobacco,  and  we  can- 
not take  judicial  notice  of  the  fact  that  it 
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is  more  noxious  in  this  form  than  in  any 
other.  Whatever  might  be  our  individual 
views  as  to  its  deleterious  tendencies,  w& 
cannot  hold  that  any  article  which  Congres* 
recognizes  in  so  many  ways  is  not  a  legiti- 
mate article  of  commerce."  It  was  said  in 
Lyng  V.  Michigan,  135  U.  S.  161,  166,  34 
L.  ed.  150,  153,  3  Inters.  Com.  Rep.  143,  K^ 
Sup.  Ct.  Rep.  725,  727 :  "The  power  cannot 
be  conceded  to  a  state  to  exclude,  directly 
or  indirectly,  the  subjects  of  interstate  com- 
merce, or,  by  the  imposition  of  burdens^ 
thereon,  to  regulate  such  commerce,  without 
<K)ngressional  permission.  The  same  rule 
that  applies  to  the  sugar  of  Louisiana,  the- 
cotton  of  South  Carolina,  the  wines  of  Cali- 
fornia, the  hops  of  Washington,  the  tobacco 
of  Maryland  and  Connecticut,  or  the  prod- 
ucts, natural  or  manufactured,  of  any  state, 
applies  to  all  commodities  in  which  a  right 
of  traffic  exists,  recognized  by  the  laws  of 
Congress,  the  decisions  of  courts,  and  the- 
usages  of  the  commercial  world.  It  devolves, 
on  Congress  to  indicate  such  exceptions  as,, 
in  its  judgment,  a  wise  discretion  may  de- 
mand under  particular  circumstances."  It 
has  been  well  said  that  commerce  among  t he- 
states  is  a  unit,  and  in  respect  of  that  coni- 
merce  this  is  one  country,  and  we  are  one- 
people.  Some  of  the  statements  of  the  court 
in  Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  ed. 
128,  3  Inters.  Com.  Rep.  36,  10  Sup.  Ct. 
Rep.  681,  wherein  the  right  was  recognized 
to  ship  intoxicating  liquor  into  a  prohibi- 
tion state  and  to  sell  such  liquor  therein,, 
in  original  packages,  led  to  the  enactment 
by  Congress  of  what  is  known  as  the  "Wil- 
son act,"  wherein  it  is  provided  that  all 
fermented,  distilled,  or  other  intoxicatin<r 
liquors  transported  into  any  state  or  terri- 
tory, or  remaining  therein,  for  use,  consump- 
tion, sale,  or  storage,  shall,  upon  arrival,  be- 
subject  to  the  operation  and  effect  of  law!<. 
enacted  by  the  state  or  territory  in  the  ex- 
ercise of  its  police  powers  to  the  same  ex- 
tent as  if  said  liquors  had  been  produced 
in  such  state  or  territory.  Act  Aug.  8,  1890. 
26  Stat,  at  L.  313,  chap.  728  (U.  S.  Conip. 
Stat.  1901,  p.  3177 ) .  We  refer  to  this  enact- 
ment as  explanatory  of  some  of  the  cases, 
which  we  shall  hereafter  consider. 

The  states  are  not  prohibited  from  enact- 
ing reasonable  laws,  under  the  police  pow- 
ers, relative  to  interstate  commerce,  pro- 
vided that  such  laws  are  local  in  their  char- 
acte.'  and  only  incidentally  affect  such  com- 
merce: but,  as  the  regulation  of  the  transpor- 
tation of  goods  from  one  state  into  another 
is  a  matter  which  is  national  in  its  charac- 
ter, the  silence  of  Congress  is  equivalent  to 
a  declaration  that  such  commerce  shall  be 
free.  Brown  v.  Maryland,  12  Wheat.  419,. 
6  L.  ed.  678;  Leisy  v.  Hardin,  supra;  West- 
ern U.  Teleg.  Co.  v.  James,  162  U.  S.  650^ 
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40  L.  ed.  1105,  16  Sup.  Ct.  Rep.  934.  These 
two  classes  of  powers,  the  authority  of  the 
nation  over  interstate  commerce  and  the  con- 
trol of  the  state  over  persons  and  things 
within  its  borders  often  clash,  and  in  no  way 
c-an  this  commerce  be  kept  free  from  burden- 
some restrictions,  except  by  the  enforcement 
of  the  national  authority  to  the  extent  that 
it  is  necessary  to  protect  it.  It  was  said  by 
Mr.  Justice  Catron,  in  the  License  Cases,  6 
How.  504,  COO,  12  L.  ed.  250,  299,  relative 
to  the  effect  of  according  to  the  states  a 
power  to  regulate  such  commerce  while  with- 
in their  borders:  "Upon  this  theory,  a  pow- 
er to  regulate  commerce,  instead  of  being 
paramount  over  the  subject,  would  become 
subordinate  to  the  state  police  power;  for 
it  is  obvious  that  the  power  to  determine  the 
articles  which  may  be  the  subjects  of  com- 
merce, and  thus  to  circumscribe  its  scope 
and  operation,  is,  in  effect,  the  controlling 
one.  The  police  power  would  not  only  be  a 
formidable  rival,  but,  in  a  struggle,  roust 
necessarily  triumph  over  the  commercial 
power,  as  the  power  to  regulate  is  dependent 
upon  the  power  to  fix  and  determine  upon 
the  subjects  to  be  regulated.  The  same  proc- 
ess of  legislation  and  reasoning  adopted  by 
the  state  and  its  courts  could  bring  within 
the  police  power  any  article  of  consumption 
that  a  state  might  wish  to  exclude,  whether 
it  belonged  to  that  which  was  drank,  or  to 
food  and  clothing;  and  with  nearly  equal 
claims  to  propriety,  as  malt  liquors  and  the 
produce  of  fruits  other  than  grapes  stand  on 
no  higher  grounds  than  the  light  wines  of 
this  and  other  countries,  excluded,  in  effect, 
by  the  law  as  it  now  stands.  And  it  would 
be  only  another  step  to  regulate  real  or  sup- 
pof^ed  extravagance  in  food  and  clothing." 
As  has  been  frequently  pointed  out,  that 
which  does  not  t>eio]ig  to  interstate  commerce 
is  within  the  jurisdiction  of  the  police  pow- 
ers of  the  state,  and  that  which  does  belong 
to  Mich  commerce  is  within  the  jurisdiction 
of  the  United  States.  Bowman  v.  Chicago 
&  \.  VV.  R.  C^o.  125  U.  S.  4«5,  'M  L.  ed.  700, 
1  Inters.  Com.  Rep.  823,  8  Sup.  Ct,  Rep. 
Pi80,  1002;  I^eisy  v.  Hardin,  supra;  Scott  v. 
Donal.l.  105  U.S.  58.  41  L.  ed.  032,  17  Sup. 
Ct.  IJi'p.  205.  The  courts  cannot  permit  a 
conflict  to  continue  between  thesse  powers;  to 
the  extent  that  the  acts  of  a  state  legisla- 
ture impinge  upon  national  authority,  they 
must  go  down.  The  question  which  is  to  be 
determined  in  each  case  is  whether  the  state 
<*nactraent  amounts  to  a  regulation  of,  or 
discrimination  against,  such  commerce. 

It  is  clear  that  the  grant  of  national 
authority  over  interstate  commerce  would  be 
in  no  wise  satisfied  by  the  holding  that  an 
original  package  was  only  exempt  from  the 
authority  of  the  state  imtil  it  reached  the 
hands  of  the  consignee.  As  far  back  as 
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Brown  v,  Maryland,  supra,  in  which  the 
taxing  power  of  the  state  and  the  right  of 
importation  from  a  foreign  country  were 
brought  into  conflict,  Chief  Justice  Marshall 
observed:  "There  is  no  difference  in  effect 
between  a  power  to  prohibit  the  sale  of  an 
article,  and  a  power  to  prohibit  its  intro- 
duction into  the  country.  The  one  would 
be  a  necessary  consequence  of  the  other.  No 
goods  would  be  imported,  if  none  could  be 
sold.  .  .  .  The  object  of  importation 
is  sale.  ...  It  is  inconceivable  that 
the  power  to  authorize  this  traffic  when  given 
in  the  most  comprehensive  terms,  with  the 
intent  that  its  efficacy  should  be  complete, 
should  cease  at  the  point  when  its  contin- 
uance is  indispensable  to  its  value."  These 
considerations  were  productive  of  the  hold- 
ing in  Leisy  v.  Hardin,  supra,  that  there 
was  a  right  to  sell  in  original  packages  in- 
toxicating liquors  which  had  been  shipped 
in  from  another  state.  In  the  case  of  Bow- 
man V.  Chicago  &  N.  W.  R.  Co.  supra,  which 
clearly  foreshadowed  the  ruling  in  Leisy  v. 
Hardin,  supra,  Mr.  Justice  Matthews,  speak- 
ing for  the  court,  stated  that — "the  very 
purpose  or  motive  of  that  branch  of  com- 
merce which  consists  in  transportation  is 
that  other  and  const»quent  act  of  commerce 
which  consists  of  the  sale  and  exchange  of 
the  commodities  transported"  (page  499  of 
125  U.  S.,  page  712  of  31  L.  ed.,  and  page 
700  of  8  Sup.  Ct.  Rep.).  Of  course,  national 
authority  must  end  somewhere  in  the  mat- 
ter of  interstate  commerce,  or  the  rights  of 
the  states  to  regulate  their  own  domestic 
affairs  would  be  entirely  subordinated;  but 
it  is  clear  that  onoe  it  is  determined  that 
an  indispensable  concomitant  of  the  right 
of  making  interstate  shipments  under 
national  protection  or  regulation  is  some 
further  right  wnich  can  alone  make  the  priv- 
ilege in  any  degree  efficacious,  and  it  must 
indubitably  follow,  as  within  the  principle 
of  the  alx)ve  authorities,  that  such  further 
right  exists. 

The  declarations  of  law  which  have  hoen 
made  as  to  when  the  police  power  of  the 
state  attaches  where  the  purpose  of  the  im- 
portation is  sale  cannot  with  any  degree  of 
propriety  be  applied  to  cases  where  the  pur- 
pose of  the  importation  is  not  sale,  but  per- 
sonal couHumption.  It  cannot  be  suppo'^ed 
that  this  great  and  growing  class  of  com- 
merce between  the  states  was  not  regarded 
as  a  matter  of  national  concern  in  the  es- 
tablishment of  a  Constitution  which  was 
adopted  "in  order  to  form  a  more  perfect 
Union."  "Commerce  undoubtedly  is  traffic," 
said  Chief  Justice  Marshall,  in  the  cele- 
brated case  of  Gibbons  v.  Ogden,  9  Wheat. 
189,  0  L.  ed.  08,  "but  it  is  something  more; 
it  is  intercourse.  It  describes  the  commer- 
cial intercourse  between  nations  and  parts 
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of  nations,  •  •  •  and  is  regulated  by  pre- 
scribing rules  for  carrying  on  that  inter- 
course." See  also  Lottery  Case  (Champion 
V.  Ames)  188  U.  S.  321,  47  L.  ed.  492,  23 
Sup.  Ct.  Rep.  321.  If  commerce  for  con- 
sumption, carried  on  between  states,  is  rec- 
ognized as  a  matter  of  national  importance, 
limitations  cannot  be  placed  about  it  by  the 
police  powers  of  tlie  state  which  would  ren- 
der the  right  but  a  dry  and  teclinical  one. 
As  was  said  by  Mr.  Justice  Field,  in  his  con- 
curring opinion  in  Bowman  v.  Chicago  &.  N. 
\V.  R.  Co.  supra :  "To  assert  that,  under  the 
Constitution  of  the  United  States,  the  im- 
portation of  an  article  of  commerce  cannot 
be  prohibited  by  the  states,  and  yet  to  hold 
that  when  imported  its  use  and  sale  can  be 
prohibited,  is  to  declare  that  the  right  which 
the  Constitution  gives  is  a  barren  one,  to  be 
used  only  so  far  as  the  burden  of  transpor- 
tation is  concerned,  and  to  be  denied  so  far 
as  any  benefits  from  such  transportation 
are  sought.  The  framers  of  the  Constitution 
never  intended  that  a  right  given  should 
not  be  fully  enjoyed.". 
^  Commerce  does  not  include  everything 
which  precedes  or  w^hich  follows  after  trans- 
portation, and  we  are  not  to  be  understood 
as  intimating  that  in  the  matter  of  gooas 
shipped  in  for  consumption  the  powers  of 
the  state  can  in  no  wise  act  upon  them, 
^here  the  effect  is  only  incidental,  second- 
ary, or  remote.  It  is  not  necessary  for  us 
to  determine  in  this  case  whether  a  person 
"who  has  imported  cigarettes  in  an  original 
package  for  the  purpose  of  consumption  can 
successfully  rely  on  the  Federal  law  as  a 
protection  against  state  control  after  he 
breaks  bulk  and  thus  commingles  his  goods 
with  those  of  the  state.  The  Supreme  Court 
ol  the  United  btates  has  never  gone  further 
in  the  matter  of  recognizing  the  right  to 
retain  possession  of  goods  shipped  into  the 
state  than  to  hold  that  there  existed  a 
right  to  sell  the  goods  in  an  original  pack- 
age after  it  had  reached  its  destination ;  and 
it  may  be  that  that  court  would  regard  the 
opportunity  of  evading  state  laws  as  too 
great  to  warrant  the  protection  of  an  inter- 
state shipment  after  it  had  lost  its  distinc- 
tive character  as  an  original  package;  but 
once  the  right  of  importation  for  consump- 
tion is  recognized,  notwithstanding  hostile 
stAte  laws,  and  it  must  indubitably  foilow 
that  the  shipment  will  be  protected  down  to 
the  last  moment  that  the  goods  continue  in 
the  hands  of  the  importer  in  the  original 
package. 

There  seems  to  be  no  case  which  presents 
itself  precisely  as  this  does,  for  the  reason, 
doubtless,  that  legislation  relative  to  such 
subjects  has  not,  so  far  as  we  have  observed, 
taken  the  form  of  a  prohibition  upon  the  use, 
1  ut  has,  instead,  been  directed  against  the 
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manufacture  or  sale  of  the  article.  We  have 
found  three  cases,  however,  which  in  prin- 
ciple rule  the  question  which  is  before  us, 
namely,  Donald  v.  Scott,  76  Fed.  554,  Scott 
V.  Donald,  165  U.  S.  58,  41  L.  ed.  632,  17 
Sup.  Ct.  Rep.  265,  and  Vance  v.  W.  A.  Van- 
dercook  Co.  170  U.  S.  438,  42  L.  ed.  1100,  18 
Sup.  Ct.  Rep.  674.  All  of  these  cases  arose 
in  South  Carolina,  and  they  grew  out  of  ef- 
forts to  enforce  what  is  known  as  the  "dis- 
pensary law,"  under  which  the  state,  for 
police  purposes,  took  over  the  liquor  traf- 
fic. The  situation  in  those  cases  as  respects 
legislation  is  somewhat  different  from  that 
with  which  we  have  to  deal,  but  neverthe- 
less the  cases  are  in  point.  In  South  Caro- 
lina the  state  was  recognizing  the  consump- 
tion of  intoxicating  liquors  as  lawful,  but, 
assuming  to  act  under  the  authority  of  the 
Wilson  law,  had  attempted  to  extend  its 
powers  over  the  importation  of  such  liquors, 
while  here,  as  i*espects  cigarettes,  the  con- 
tention of  the  state  is  that  even  their  use 
is  under  the  ban,  but  at  the  same  time  the 
fact  must  be  recognized  that  Congress  has 
not  given  its  consent  to  the  regulation  of  in- 
terstate traffic  in  cigarettes,  so  that  the 
absence  of  congressional  regulation  must  oe 
regarded  as  equivalent  to  a  declaration  that 
commerce  therein  as  between  the  states 
shall  be  free. 

The  opinions  in  Donald  v.  Scott  and  Scott 
V.  Donald,  supra,  are  based  on  the  same 
case.  The  suit  was  instituted  to  restrain 
the  seizure  of  intoxicating  liquors  under  the 
state  law,  while  in  the  possession  of  a  com- 
mon carrier,  the  petitioner  having  imported 
such  liquors  for  his  personal  use.  It  is  true 
that  they  were  in  the  possession  of  the  car- 
rier at  the  time,  but  the  point  in  said  opin- 
ions lies  in  the  fact  that  importation  for 
private  use  was  protected.  The  circuit 
judge,  in  the  course  of  his  opinion,  said: 
"Tlie  petitioner  purchased  this  package  of 
liquor  in  North  Carolina.  He  imported  it 
into  tliis  state  through  a  common  carrier. 
He  purchased  and  imported  it  solely  for  his 
own  use  and  consumption.  He  is  not,  and 
never  was,  engaged  in  the  liquor  traffic.  His 
well-known  position  as  a  leading  editor  in 
Columbia  forbids  such  nn  idea.  The  pack- 
age was  plainly  marked  in  his  name,  dis- 
closed the  fact  of  its  purchase,  importation, 
and  personal  use.  Labels  on  the  package, 
showing  all  these,  could  not  have  escaped 
observation.  L'nder  ordinary  circumstances, 
he  has  established  his  riglit  to  the  protection 
of  the  order  of  this  court.  The  right  to  im- 
port under  the  interstate  commerce  law 
would  be  idle,  indeed,  if  the  subject-matter 
imported  were  not  protected  when  it  reached 
its  destination.  As  it  is  protected  in  its  im- 
portation solely  because  it  is  imported  for 
personal  use  only,  it  will  be  protected  as 
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long  as  this  personal  use  continues."  On 
the  appeal  of  said  case  to  the  Supreme 
Court  of  the  United  States,  it  was  stated 
in  argument  by  the  attorney  general  of  the 
state  that  "the  sole  question  is  whether  so 
much  of  the  dispensary  law  of  South  Caro- 
lina as  prohibits  the  importation  of  alcoholic 
liquors  from  other  states  for  personal  use 
was  enacted  in  the  legitimate  exercise  of  the 
police  power  of  the  state."  The  court  af- 
firmed the  decree  of  the  United  States  cir* 
cuit  court  enjoining  the  seizure,  and  held 
that  the  sections  of  the  statute  which  were 
involved  were  void,  both  as  a  hindrance  to 
interstate  commerce  and  as  creating  an  un- 
just preference  in  favor  of  the  products  of 
the  enacting  state.  After  the  decision  of 
said  case,  the  legislature  of  South  Carolina 
repealed  the  sections  of  the  law  which  had 
been  condemned,  and  substituted  therefor  re- 
quirements intended  to  pass  muster  as  an 
inspection  law.  The  statute,  as  thus  amend- 
ed, came  under  the  review  of  the  Supreme 
Court  of  the  United  States  in  Vance  v.  W. 
A  Vandercook  Co.  supra,  the  suit  being  by  a 
California  corporation,  engaged  in  the  pro- 
duction and  sale  of  wines,  to  enjoin  the  seiz- 
ure of  original  packages  of  wine  which  it  had 
shipped  into  the  state  to  fill  orders  which  it 
had  taken  of  private  customers,  and  also  to 
enjoin  the  seizure  of  packages  which  it  was 
about  to  ship  into  the  state  to  await  sale. 
The  court  held  that  the  requirements  of  the 
so-called  inspection  law  were  such  that  its 
provisions  did  not  amount  to  a  means  rea- 
sonably suited  to  the  end,  and  that  petition- 
er was  entitled  to  make  said  shipments  for 
private  consumption,  but  it  upheld  the  pro- 
visions of  the  South  Carolina  law  prohibit- 
ing the  making  of  sales  after  the  liquor  had 
reached  its  destination.  In  the  course  of  the 
opinion  of  the  court  this  language  was  used: 
"The  right  of  persons  in  one  state  to  ship 
liquor  into  another  state  to  a  resident  for 
his  own  use  is  derived  from  the  Constitution 
of  tJie  United  States,  and  docs  not  rest  on 
the  grant  of  the  state  law."  In  a  subse- 
quent portion  of  the  opinion  the  court  said: 
"On  the  face  of  these  regulations  ( referring 
to  the  provisions  for  inspection),  it  is  clear 
that  they  subject  the  constitutional  right  of 
the  nonresident  to  ship  into  the  state  and  of 
the  resident  ...  to  receive  for  his  own 
use,  to  conditions  which  are  wholly  incom- 
patible with  and  repugnant  to  the  existence 
of  the  right  which  the  statute  itself  ac- 
knowledges." Certain  members  of  the  court 
dissented  from  the  conclusion  that  the  law 
was  valid  as  to  the  original  packages  shipped 
into  the  state  to  await  sale,  and  a  statement 
made  in  the  minority  opinion,  in  referring 
to  the  proposition  upon  which  the  members 
of  the  court  were  united,  gives  point  to  the 
first  of  the  above  excerpts  from  the  majority 
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opinion.  We  refer  to  the  statement  that 
"the  court  concedes  that  it  is  not  within 
the  power  of  the  state,  even  when  reinforced 
by  the  act  of  Congress  of  August,  1890 
[(the  Wilson  act)  Act  Aug.  8,  1890,  chap. 
728,  26  Stat,  at  L.  313  (U.  S.  Comp.  Stat. 
1901,  p.  3177)],  to  deprive  a  resident  of  one 
state  of  the  right  to  ship  liquor  into  another 
state,  to  a  resident  for  his  own  use,  'because 
such  right  is  derived  from  the  Constitution 
of  the  United  States  and  does  not  rest  on 
the  grant  of  the  state  law.'  " 

But  we  are  not  without  further  explana- 
tion on  the  part  of  the  Federal  Supreme 
Court  as  to  the  effect  of  tSiis  ruling  in  the 
Vance  Case,  llie  court  made  the  following 
comments  upon  said  case  in  Pabst  Brew- 
ing Co.  V.  Crenshaw,  198  U.  S.  17,  25,  49 
L.  ed.  925,  928,  25  Sup.  Ct.  Rep.  662,  564: 
"Considering  the  Wilson  act  and  the  pre* 
vious  decisions  applying  it,  it  was  decided 
that  the  South  Carolina  law,  in  so  far  aa  it 
took  charge  in  behalf  of  the  state  of  the  sale 
of  liquor  within  the  state,  and  made  such 
sale  a  source  of  revenue,  was  not  an  inter- 
ference with  interstate  commerce.  In  so  far, 
however,  as  the  state  law  imposed  burdens 
on  the  right  to  ship  liquor  from  another 
state  to  a  resident  of  South  Carolina  in- 
tended for  his  own  use^  and  not  for  sale 
within  the  state,  the  law  was  held  to  be  re- 
pugnant to  the  Constitution,  beoause  the 
Wilson  act,  whilst  it  delegated  to  the  state 
plenary  power  to  regulate  the  sale  of  liquors 
in  South  Carolina  shipped  into  the  state 
from  other  states,  did  not  recognize  the  right 
of  a  state  to  prevent  an  individual  from  or- 
dering liquors  from  outeide  of  the  state  of 
his  residence  for  his  own  consumption,  and 
not  for  sale."  In  the  dissenting  opinion  in 
the  Pabst  Brewing  Co.  Case,  written  by  Mr. 
Justice  Brown,  and  concurred  in  by  three  of 
the  other  justices,  this  explanation  is  given 
of  the  operation  of  the  Vance  Case:  "The 
case  turned  upon  the  power  of  the  consignee 
of  liquors  to  receive  them  for  his  own  use 
within  the  state  of  South  Carolina,  as  well 
as  the  power  to  sell  them  in  the  original, 
unbroken  packages  as  imported  to  citizens 
of  South  Carolina.  It  was  held,  in  sub- 
stance, that  the  consignee  had  the  constitu- 
tional right  to  receive  them  for  his  own  use 
without  regard  to  the  state  laws,  but  that, 
ander  the  Wilson  act,  he  could  no  longer  as- 
sert a  right  to  sell  them  in  original  pack- 
ages in  defiance  of  the  state  laws."  In 
American  Exp.  Co.  v.  Iowa,  196  U.  S.  133, 
143,  49  L.  ed,  417,  422,  25  Sup.  Ct.  Rep.  182, 
184,  the  court,  after  referring  to  certain  of 
its  decisions,  used  this  language :  "The  doc- 
trine of  the  foregoing  cases  was  applied  in 
Vance  v.  W.  A.  Vandercook  Co.  170  U.  S.  438, 
442, 42  L.  ed.  1100, 1102, 18  Sup.  Ct.  Rep.  674, 
to  the  right  of  a  citizen  of  South  Carolina 
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to  order  from  another  state,  for  his  own  use, 
merchandise,  consisting  of  intoxicating  liq- 
uors, to  be  delivered  in  the  state  of  South 
Carolina.  .  .  .  Those  cases  rest^  upon 
the  broad  principle  ...  of  a  citizen  of 
one  state  to  freely  contract  to  receive  mer- 
chandise from  another  state,  and  of  the 
equal  right  of  the  citizen  of  a  state  ^o  con- 
tract to  send  merchandise  into  other  states." 

If  the  above  cases  mean  anything  and 
principle  is  to  control,  it  must  be  held  that 
it  is  incompetent  for  a  state  to  deny  to  a 
proper  person  the  right  to  hold  in  an  orig- 
inal package  an  article  like  tobacco  which 
he  has  shipped  into  the  state.  After  he  has 
borne  the  burden  of  importation,  and  has 
enjoyed  the  protection  of  the  Federal  law 
from  the  initial  negotiation  until  the  pack- 
age is  at  rest,  it  cannot  be  that  the  state 
can  treat  a  possession  thus  acquired  as  con- 
traband. So  long  as  a  right  to  import  for 
personal  consumption  is  recognized,  we  af- 
firm with  all  confidence  that  the  right  to 
hold  the  package  is  protected.  If  it  is  not 
protected  beyond  that  point,  it  is  not  because 
the  commerce  in  the  article  is  recognized  by 
the  United  States  as  being  in  any  wise  un- 
lawful, but  only  because  the  Federal  Su- 
preme Court  may  conclude  that  a  protection 
of  consumption,  as  distinguished  from  a  pro- 
tection of  that  which  distinctively  belongs 
to  commerce,  would  too  far  disturb  the 
autonomy  of  the  states. 

As  before  stated,  this  case  does  not  re- 
quire us  to  go  further  in  the  consideration 
of  the  Federal  law  than  to  hold  that  the 
manner  in  which  Lowry  acquired  the  posses- 
sion of  the  cigarettes  was  not  unlawful.  Be- 
yond that  point  we  may  afiirm,  as  applied 
to  both  cases,  that  after  a  painstaking  study 
of  the  statute  in  question  the  conviction  has 
been  forced  upon  us  that  said  enactment 
does  not  apply  to  the  act  of  smoking  ciga- 
rettes or  of  having  them  in  possession  for 
the  sole  purpose  of  smoking.  Several  rea- 
sons lead  us  to  this  conclusion. 

I.  If  it  had  been  the  purpose  of  ifhe  legis- 
lature to  prohibit  smoking  cigarettes,  it  can 
scarcely  be  supposed  that  the  intention  so 
to  do  would  not  have  found  direct  expres- 
sion. That  being  within  the  intent,  the 
smoking  of  cigarettes  would  naturally  have 
been  the  major  denouncement.  That  this  is 
a  pertinent  consideration  is  shown  by  the 
following  statement  of  an  English  writer: 
''Sometimes,  if  the  meaning  of  an  enactment 
is  not  plain,  light  may  be  thrown  upon  it 
by  observing  that  certain  words  which  we 
might  reasonably  have  expected  to  have  been 
found  in  the  enactment,  have  obviously  been 
omitted  from  it  by  design."  Hardcastle, 
Constr.  &  Effect  of  Stat.  Law,  43.  Within 
six  days  after  the  enactment  of  the  statute 
in  question,  the  legislature  defined  as  a  de- 
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linquent  child  any  boy  or  girl  (within  cer- 
tain age  limits)  "who  smokes  cigarettes." 
Acts  1905,  chap.  145,  p.  440.  .  In  §§  569  and 
570  of  an  act  concerning  public  offenses, 
which  was  adopted  within  ten  days  of  the 
date  of  the  enactment  we  are  considering, 
the  legislature  mentioned,  in  terms,  the  sub- 
ject of  smoking  by  children  no  less  than  four 
times.  Acts  1905,  chap.  164,  p.  7VJ:  In  the 
light  of  these  cognate  enactments,  it  seems 
incredible  that  the  legislature  should  have 
indulged  in  so  much  of  circumlocution  to  ex- 
press prohibition  that,  as  the  ultimate  ob- 
ject, would  naturally  have  had  the  first 
place  in  the  act.  Of  course,  we  know  that 
the  smoking  of  cigarettes,  at  least  in  some 
circumstances,  was  the  evil  with  which  the 
lawmaking  power  sought  to  deal,  but.  as  we 
have  no  means  of  knowing  whether  the  end 
was  to  suppress  the  smoking  of  cigarettes 
entirely,  or  to  limit  their  use,  by  making 
them  difficult  to  obtain,  particularly  by 
boys,  we  are  unable  to  say  that  the  legisla- 
tive purpose  could  only  attain  its  consum- 
mation by  a  holding  that  the  cigarette  was 
intended  to  be  contraband  in  all  circum- 
stances. Indeed,  if  we  may  judge  by  con- 
temporaneous legislation,  we  may  assume 
that,  because  the  cigarette  was  a  recognized 
menace  to  the  boys  of  the  state,  it  was 
deemed  advisable  to  take  cigaretteii  out  of 
commerce,  by  prohibiting  the  manufacture, 
sale,  gift,  or  other  transfer  of  them. 

2.  Another  consideration  which  shows 
that  the  statute  cannot  have  tlie  broad  con- 
struction which  the  state  contends  for  is 
that  the  title  of  the  act  states  that  it  is  ^*an 
Act  to  Regulate  and  in  Certain  Ca.nes  to 
Prohibit,"  etc.  Now  the  primary  meaning 
of  the  word  "regulate"  is  "to  lay  down  the 
rule  by  which  a  thing  shall  be  done,"  An- 
derson's Law  Diet.  This  must  be  the  mean- 
ing of  the  statute  in  question,  for  the  word 
is  used,  as  the  title  shows,  in  contradistinc- 
tion to  the  word  "prohibit."  We  find  in  the 
act  a  limitation  in  favor  of  jobbers,  in  cer- 
tain cases,  but  the  statute  will  be  searched 
in  vain  for  anything  which  amounts  to  a 
regulation  if  the  act  is  construed  in  accord- 
ance with  the  contention  of  the  state.  More 
might  be  said  upon  this  subject,  but  the 
proposition  is  virile  enough  to  maintain  it- 
self. We  may,  however,  call  attention  to 
the  fact  that  the  conspicuous  difference  be- 
tween the  act  in  question  and  the  Iowa  anti- 
cigarette  law  (Iowa  Laws  1896,  chap,  96,  p. 
96)  lies  in  the  fact  that  the  title  of  the  Iowa 
act  solely  purports  to  be  an  act  to  prohibit. 

3.  As  shown  by  the  opinion  relative  to  the 
defendant  Lowry,  the  act  would  be  uncon- 
stitutional in  part,  if  it  were  held  to  apply 
to  his  act  of  shipping  cigarettes  into  the 
state  for  his  own  use.  Even  in  a  case  where 
the  only  question  involved  is  as  to  the  effect 


1906. 


STATE  V.  LOWRY. 


535 


^f  an  enactment,  a  construction  is  to  be  pre- 
ferred, where  it  is  reasonable,  which  will 
prevent  the  act  from  being  unconstitutional 
in  any  circumstances. 

4.  The  only  words  in  the  statute  which 
would  be  broad  enoufj^h  to  cover  the  cases 
in  hand  are  "keep"  and  *'own,"  and  yet  we 
find  that  they  are  preceded  by  the  words 
'''manufacture,    sell,   exchange,    barter,    dis- 
pose of,  give  away,  or  keep  for  sale."    As  to 
tiie  last-mentioned  words,    it    will    be  per- 
ceived by  what  precedes  them  that  the  pro- 
hibition is  not  alone  directed  against  what 
a  person  by  himself  may  do,  but  that  he  is 
also  subjected  to  the  penalty  for  doing  the 
same  acts  by  his  "clerk,  servant,  employee, 
-or  agent,"  thus  in  a  degree  indicating  that 
the  prohibited  acts  may  be  done  for  him  by 
others.     Besides,  the  words  "keep  or  own" 
have  immediately  following  them  a  prohibi- 
tion against  being  "in  any  way  concerned, 
engaged,  or  employed  in  owning  or  keeping 
any  such  cigarettes,"  tlius  suggesting  that 
this  keeping  or  owning  which  is  prohibited 
perhaps  applies  to  a  kind  of  keeping  or  own- 
ing in  which  others  may  be  in  some  way  con- 
<'erned.     £ven  the  word  "keep"  is  said  to  be 
<lerived  from  the  Anglo-Saxon  word  "cepan," 
another  form  of  **cypan,"  meaning  to  traf- 
lic,  sell,  store  up.,  and  the  like.     £nc.  Diet. 
One  of  the  meanings  of  the  word  "keep,"  ac- 
<-ording   to  the  Century   Dictionary,  is   "to 
have  habitual h'  in  stock  or  for  sale."     It  is 
also  to  be  noted  that  it  is  the  keeping  or 
owning  of  "cigarettes,"  the  plural  number, 
which  is  prohibited,  a  fact  that  has  a  degree 
of   significance   in  'view   of   what  precedes. 
Moreover,  it  would  be  but  little  short  of 
ridiculous  to  say  tiiat  a  person  smoking  a 
•I'igarette  kept  or   owned  it,  and   even  the 
possession  by  a  smoker  of  a  quantity  of 
<*igarette8,  designed  for  mediate  or  immedi- 
ate consumption,   would,  in  ordinary   par- 
lance, be  more  likely  to' be  characterized  as 
A  having  of  them  in  his  possession  than  as 
an  owning  or  keeping  of  them.     The  latter 
words  have  in  them  more  of  the  idea  of  per- 
manency.    This  has  been  recognized  by  the 
<»ourts  as  to  the  word  "keep."     Easley  v. 
i'egg,  63  S.  C.  08,  41   S.  E.   18;   Williams 
T.   Firemen's  Fund  Ins.   Co.  54  N.  Y.  569, 
13  Am.  Rep.  620;  Mears  v.  Humboldt  Ins. 
lo.  92  Pa.  15,  37  Am.  Rep.  647;  First  Cong. 
<'hurch  v.  Holyoke  Mut.  F.  Ins.  Co.  158  Mass. 
475,  19  L.R.A.  587,  35  Am.  St.  Rep.  508,  33 
X.  E.  572.    As  to  the  word  "own,"  the  Cen- 
tury    Dictionary,     in     referring     to     the 
s^monyms  of   "possess,"   states:      "Have  is 
the  most  general  of  these  words;    it  may 
apply  to  a  temporary  or  to  a   permanent 
possession  of  a  thing.     ...    To    own    is 
to  have  a  good  and  legal  title  to."    It  thus 
appears    that    neither    of  the    words  upon 
which  the  state  relies  are  so  distinct  as  not 
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to  be  open  to  construction.  This  fact  and 
the  other  considerations  to  which  we  have 
referred,  both  within  and  without  the  words 
of  the  enactment,  make  it  clear,  either  that 
the  meaning  ot  the  words  "keep"  and  "own" 
may  be  said  from  their  intrinsic  meaning 
not  to  cover  such  a  case  as  this,  or.  at  least, 
that,  when  read  in  connection  with  what 
precedes  and  lollows,  they  are  insufficient  to 
bring  the  cases  within  the  statute. 

While  it  is  proper  to  consider  the  force 
of  particular  words  in  determining  whether 
a  statute  stands  in  need  of  construction, 
yet  it  is  to  be  remembered  that,  that  conclu- 
sion arrived  at,  the  method  changes,  and  the 
intent  should  be  sought  by  a  consideration  of 
the  entire  enactment.  As  stated  by  Dwar- 
ris,  "The  framers  of  laws  do  not  weigh  only 
the  force  of  single  words^  as  philologists  and 
critics,  but  of  whole  clauses  and  designated 
objecU."  Potter's  Dwarr.  Stat.  196.  It  is 
by  accommodating  our  mental  vision  to  this 
evident  truth  that  we  avoid  a  wooden  inter- 
pretation of  the  words  and  become  able  to 
apprehend  the  spirit  of  the  statute.  "It  is 
not  the  words  of  the  law,"  says  the  ancient 
Plowden,  "but  the  internal  sense  of  it,  that 
makes  the  law;  .  .  .  the  letter  of  the 
law  is  the  body  of  the  law;  the  sense  and 
reason  of  the  law  is  the  soul."  Eyston  v. 
Studd,  2  Plowd.  459.  One  of  the  maxims  of 
the  law  which  there  is  frequently  occasion 
to  employ  in  the  constructure  of  statutes  is 
that  of  Noscitur  a  sooiis.  It  is  known  from 
its  associates  or  associations.  As  stated  by 
Maxwell,  "When  two  or  more  words,  suscep- 
tible of  analogous  meaning,  are  coupled  to- 
gether, Noacuntur  a  aociia;  they  are  under- 
stood to  be  used  in  their  cognate  sense.  They 
take,  as  it  were,  their  color  from  each  other; 
that  is,  the  more  general  is  restricted  to  a 
sense  analogous  to  the  less  general."  Inter- 
pretation of  Statutes,  461.  Another  writer 
says:  "Not  only  are  words  and  provisions 
modified  to  harmonize  with  the  leading  and 
controlling  purpose  or  intention  of  an  act, 
but  also  by  comparison  of  one  subordinate 
part  with  anotlier;  that  is  to  say,  the  sense 
of  particular  words  or  phrases  may  be  great- 
ly influenced  by  the  context,  or  their  associa- 
tion with  other  words  and  clauses.  The 
principle  is  embodied  in  the  maxim,  ydscitur 
a  aociia,  and  is  applicable  to  the  construc- 
tion of  all  written  instruments."  2  Lewis's 
Sutherland,  Stat.  Constr.  |  414.  In  the  dis- 
cussion of  the  maxim,  Noscitur  a  socit^,  Mr. 
Broom  states:  "It  is  a  rule  laid  down  by 
Lord  Bacon,  that  copulatio  verborum  indicat 
aoceptationem  in  eodem  aenau, —  the  coup- 
ling of  words  together  shows  that  they  are 
to  be  understood  in  the  same  sense." 

5.  The  act  in  question  passed  the  Senate, 
where  it  originated  under  the  title,  "An 
Act  to  Regulate  the  Manufacture j  Sale,  and 
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Giving  Away  of  Cigarettes,  Cigarette  Paper, 
and  Other  Substitutes  for  the  Same,  and  Re- 
pealing Laws  in  Conflict"  (our  italics). 
When  the  bill  passed  the  House  on  third 
reading  it  retained  said  title,  but  the  title 
was  •  afterwards  amended  in  said  body  by 
adding  a  penalty  clause.  This  carried  the 
bill  back  to  the  Senate;  that  body  refused 
to  concur  in  the  amendment,  and,  as  a  re- 
sult, a  conference  committee  was  appointed, 
which  reported  in  favor  of  the  adoption  of 
the  present  title,  and  the  recommendation 
was  concurred  in  by  both  Houses.  A  legis- 
lative history  of  this  kind  is  too  significant 
to  be  overlooked.  As  pointed  out  in  United 
States  v.  Trans-Missouri  Freight  Asso.  166 
U.  S.  290,  41  L.  ed.  1007,  17  Sup.  Ct.  Rep. 
540,  the  attempt  to  determine  the  legisla- 
tive purpose  from  the  speeches  of  individual 
members  of  the  assembly  is  open  to  the  ob- 
jection that  each  speaks  for  himself;  but 
here  we  have  both  Houses  approving  a  title 
which  states  that  the  act  relates  to  the 
''manufacture,  sale,  and  giving  away  of  cig- 
arettes and  cigarette  paper."  The  change 
which  was  subsequently  proposed  by  the  con- 
ference committee  can  readily  be  understood 
when  it  is  considered  that  the  act  was  really 
prohibitory  in  most  particulars^  and  that  it 
w^as  only  an  act  to  regulate  in  the  sense  that 
it  was  designed  to  keep  the  traffic  in  leash. 
It  is  true  that  a  motion  failed  in  the  House 
to  amend  the  act  so  as  to  declare  that  notii- 
ing  therein  should  apply  to  adults  having 
cigarettes  or  cigarette  papers  in  their  pos- 
session. It  can  only  be  assumed,  however, 
bearing  in  mind  the  nature  of  the  title  which 
was  adopted  by  the  House  after  said  motion 
had  been  acted  on,  that  the  amendment  was 
regarded  as  unnecessary. 

6.  The  fact  ntdst  be  remembered  that  the 
statute  we  ar«  called  on  to  construe  is  a 
criminal  statute,  and  that  the  rule  applica- 
ble to  such  statutes  is  that  of  strict  con- 
struction; that  is,  the  case  must  be  within 
the  spirit,  as  well  as  within  the  letter,  of  the 
statute.  "This  rule,"  said  Chief  Justice 
Marshall,  in  United  States  v.  Wiltberger,  5 
Wheat,  95,  5  L.  ed.  41,  "is  founded  on  the 
tenderness  of  the  law  for  the  riglits  of  indi- 
viduals, and  on  the  plain  principle  that  the 
power  of  punishment  is  vested  in  the  legis- 
lative, and  not  in  the  judicial,  department 
[for]  it  is  the  legislature,  not  the  court, 
which  is  to  define  a  crime  and  ordain  its 
pimishment."  Mr.  Endlich  states  that  the 
rule  of  strict  construction  "requires  that  the 
language  shall  be  so  construed  that  no  cases 
shall  be  held  to  fall  within  it  which  do  not 
fall  both  within  the  reasonable  meaning  of 
its  terms  and  within  the  spirit  and  scope  of 
the  enactment.  To  determine  that  a  case  is 
within  the  intention  of  a  statute,  its  lan- 
guage must  authorize  the  court  to  say  so; 
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but  it  is  not  admissible  to  carry  the  princi- 
ple, that  a  case  which  is  within  the  mischief 
of  a  statute  is  within  its  provisions,  so  far 
as  to  punish  a  crime  not  specified  in  the- 
statute,  because  it  is  of  equal  atrocity  or  of 
a  kindred  character  with  those  which  are 
enumerated.  In  this  characteristic  the  dif- 
ference between  liberal  and  strict  construc- 
tions is  clearly  presented.  Whilst  the  let- 
ter of  a  remedial  statute  may  be  extended 
to  cases  clearly  within  the  same  reason  and 
within  the  mischief  the  act  was  designed  to- 
cure,  unless  such  construction  does  violence 
to  the  language,  a  consideration  of  the  old 
law,  the  mischief  and  the  remedy,  thougii 
proper  in  the  construction  of  criminal  as- 
well  as  other  statutes,  is  not  in  itself  enough 
to  bring  a  case  within  the  operation  of  the 
former  class  of  statutes;  their  language,, 
properly  given  its  full  meaning,  must,  at 
least  by  that  meaning,  expressly  include  the 
case;  and  in  ascertaining  that  meaning  the 
court  cannot  go  beyond  the  plain  meaning- 
of  the  words  and  phraseology  employed  lit 
search  of  an  intention  not  certainly  implied 
in  them."    Interpretation  of  Statutes,  §  329. 

7.  Another  tact  to  be  considered  is  that 
the  statute,  which,  as  a  penal  enactment,, 
cannot  receive  an  equitable  construction,  i;^ 
subject  to  be  limited,  so  far  as  the  meaning 
of  its  words  are  in  doubt,  by  the  fact  that  it 
is  in  derogation  of  the  common  law.  "The 
general  rule  in  exposition  ...  is  this^ 
— that  in  all  doubtful  matters,  and  where 
the  expression  is  in  general  terms,  they  [the 
words],  are  to  receive  sucji  a  construction 'as 
may  be  agreeable  to  the  rules  of  common 
law  in  cases  of  that  nature,  for  statutes  are 
not  presumed  to  make  any  alteration  in  the 
common  law  further  or  otherwise  than  the 
act  does  expressly  declare."  Arthur  v. 
Bokenham,  11  Mod.  150. 

There  can  be  no  doubt  that  the  legislation 
in  question  proceeded  from  the  postulate 
that  an  evil  had  grown  out  of  the  readiness 
with  which  cigarettes  could  be  procured,  but,, 
looking  at  the  words  relied  on,  colored  a» 
they  are  by  that  which  is  specific,  we  are  un- 
willing to  conclude  that  it  was  the  intention 
of  the  general  assembly  to  invade  the  pri- 
vate life  of  the  adult  further  than  to  the 
extent  that  he  must  necessarily  be  subject 
to  those  requirements  of  the  statute  whicU 
do  not  admit  of  doubt.  We  quote,  as  con- 
siderably in  point,  the  following  language 
from  Church  of  Holy  Trinity  v.  United 
States,  143  U.  S.  457,  36  L.  ed.  226,  12  Sup. 
Ct.  Rep.  511:  "It  13  a  familiar  rule  that  a 
thing  may  be  within  the  letter  of  the  statute 
and  yet  not  .  .  .  within  its  spirit,  nor 
within  the  intention  of  its  makers,  .  .  . 
for  frequently,  words  of  general  meaning  are 
used  in  a  statute,  words  broad  enough  to  in> 
elude  an  act  in  question,  and  yet  a  consider- 
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ation  of  the  whole  legislation,  or  of  the  cir- 
cumatances  surrounding  its  enactment,  or  of 
the  absurd  results  which  follow  from  giving 
such  broad  meaning  to  the  words,  makes  it 
unreasonable  to  believe  that  the  legislator 
iatendedtoinclude  the  particular  act.  .  .  . 
It  is  a  case  where  there  was  presented  a  def- 
inite evil,  in  view  of  which  the  legislature 
use  a  general  term  with  the  purpose  of 
reaching  all  phases  of  that  evil;  and,  there- 
after, unexpectedly,  it  is  developed  that  the 
general  language  thus  employed  is  broad 
enough  to  retfeh  cases  and  acts  which  the 
Mhole  history  and  life  of  the  country  affirm 
could  not  have  been  intentionally  legislated 
against.  It  is  the  duty  of  the  courts,  under 
those  circumstances,  to  say  that,  however 
broad  the  language  of  the  statute  may  be, 
the  act,  although  within  the  letter,  is  not 
within  the  intention  of  the  legislature,  and 
therefore  cannot  be  within  the  statute.'' 
Here,  however,  it  must  always  be  borne  in 
mind  that  the  case  is  really  not  within  the 
letter.  It  would  be  impossible  to  find  a 
reason  for  the  holding  that  the  defendants 
were  guilty  of  violating  the  statute,  except 
as  the  enactment  was  approached  in  the 
spirit  of  wringing  everything  out  of  it  which 
its  words  did  not  necessarily  withhold. 

We  may  assume  that  the  general  assembly 
did  not  intend  to  put  upon  the  statute  books 
an  act  which  would  in  no  wise  affect  the 
evil  against  which  it  legislated;  but,  as  re- 
spects a  criminal  enactment,  there  can  be  but 
one  result  where  we  cannot  determine  wheth- 
er the  legislative  authority  bids  us  to  go 
with  it  a  mile  or  to  go  with  it  twain.  In- 
deed, it  is  never  safe  in  the  construction  of 
a  statute  to  give  weight  to  views  as  to  its 
policy,  where  such  views  are  themselves  open 
to  doubt  and  controversy.  Relative  to  con- 
siderations of  policy  and  convenience.  Judge 
Story  is  credited  with  the  statement  that 
''men  on  such  subjects  complexionaliy  dif- 
fer from  each  other;  the  same  men  differ 
from  themselves  at  different  times."  Pot- 
ter's Dwarr.  Stat.  p.  215,  Sedgwick,  Constr. 
of  Stat.  A;  Const.  Law,  2d  ed.  308.  While 
such  considerations  are  not  without  force 
in  some  circumstances,  especially  where  used 
to  show  that  the  letter  of  the  law  is  an  ex- 
pression of  its  spirit,  yet  we  can  in  no  wise 
sanction  the  view  that  a  court  is  at  liberty, 
where  doubt  remains  as  to  the  intent  of  a 
lienal  enactment  after  testing  it  by  the  rec- 
ognized canons  of  construction,  to  venture 
among  warring  opinions  in  the  legislative 
domain  in  search  of  what  it  conceives  to  be 
public  policy.  Such  a  practice  must  not  in- 
frequently result  in  judicial  legislation. 
"The  idea  that  the  judges  in  administering 
the  written  law  can  mold  it  and  warp  it  ac- 
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cording  to  their  own  notions,  not  of  what  the 
legislator  said,  not  even  of  what  he  meant, 
but  of  what,  in  their  judgment,  he  ought  to 
have  meant, — in  other  words,  according  to 
their  own  ideas  of  policy,  wisdom,  or  expe- 
diency,— is  so  obviously  untenable  that  it  is 
quite  apparent  that  it  never  could  have  tak- 
en rise,  except  at  a  time  when  the  division 
lines  between  the  great  ]>owers  of  govern- 
ment were  but  feebly  drawn,  and  their  im- 
portance very  inperfectly  understood.** 
Sedgwick,  Constr.  of  Stat.  &  Const.  Law,  Id 
ed.  2G5. 

The  necessity  of  considering  separately  the 
various  propositions  on  which  we  base  our 
conclusions  that  the  defendants  were  not 
shown  to  be  guilty  apparently  leaves  each 
proposition  to  make  its  own  impact  on  the 
construction  contended  for  by  the  state;  but 
it  must  not  be  forgotten  that  whateve/  of 
dynamics  these  propositions  involve,  they 
must  be  regarded  as  having  a  cumulative 
operation.  When  so  considered,  we  do  not 
perceive  how  it  could  be  contended  that  the 
defendants  were  guilty.  There  still  remains, 
of  the  act,  as  we  have  construed  it,  all  avd 
more  of  prohibition  relative  to  cigarettes, 
than  is  found  in  the  Tennessee  statute,  and 
we  have  not  been  able  to  find  that  it  liaa 
even  been  contended  under  the  Iowa  law 
that  there  was  a  liability  under  such  facta 
as  exist  in  the  cases  before  us. 

The  appeal  in  State  v.  Lowry  is  not  sus- 
tained. The  judgment  of  conviction  in  Lewis 
V.  State  is  reversed,  with  a  direction  to 
grant  a  new  trial. 

Montgomery,  J.,  concurs  in  result  in  20,- 
710,  but  dissents  in  20,640. 

Montgomery,  J.,  dissenting: 

The  state  may  not,  in  the  proper  exercise 
of  its  police  power,  so  far  interfere  with 
Federal  control  of  interstate  commerce  as  to 
prohibit  the  importation  of  cigarettes  in 
packages  of  customdry  sizes  in  such  com- 
merce. The  right  of  importation  carries, 
with  it  the  right  to  resell  in*  original  pack- 
ages, and  the  right  by  the  importer  to  own 
and  keep  such  cigarettes  for  personal  use. 
Donald  v.  Scott,  70  Fed.  554 ;  Scott  v.  Don- 
ald, 165  U.  S.  58,  41  L.  cd.  632,  17  Sup.  Ct. 
Rep.  265;  Bowman  v.  Chicago  &  N.  W.  IL 
Co.  125  U.  S.  465,  31  L.  ed.  700,  1  Inters. 
Com.  Rep.  823,  8  Sup.  Ct.  Rep.  680,  1002. 
These  principles  induce  me  to  concur  in  the 
result  reached  in  the  Lowry  Case, 

In  the  Lewis  Case,  however,  I  cannot  give 
assent  to  the  construction  of  the  statute 
under  consideration,  adopted  by  the  major- 
ity of  the  court.  The  prevailing  opinion 
legalizes  ownership  and  possession  of  cigar- 
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eltes  for  personal  use,  without  regard  to  the 
source  from  which  they  were  obtained.  This 
liolding  denounces  as  a  criminal  the  man 
who  sells  or  gives  away  a.  cigarette,  but 
shields  the  one  who  procures  the  unlawful 
act  to  be  done.  It  is  difficult  to  conceive 
that  a  possession  can  be  lawful  which  is 
wholly  founded  upon  an  iwlawful  transac- 
tion. Courts  have  nothing  to  say  concerning 
the  mere  policy  of  legislation.  It  is  for  the 
legislature  to  determine  what  regulations 
are  needed  to  protect  the  public  health,  mor- 
als, and  safety;  and,  if  the  measures  adopted 
are  intended,  convenient,  and  appropriate  to 
these  ends,  the  exercise  of  its  discretion  is 
not  subject  to  review  by  the  courts.  But 
when  the  legislature,  in  the  exercise  of  the 
police  power  of  the  state,  has  passed  an  act, 
it  is  the  duty  of  the  court  to  give  it  the 
greatest  effect  reasonably  possible  towards 
accomplishing  the  objects  intended.  It  is  a 
familiar  principle  that  where  the  meaning  is 
doubtful,  in  seeking  the  intent  of  the  legis- 
lature, it  is  proper  tor  the  court  not  only  to 
consider  the  letter  of  the  act,  but  also  the 
-circumstances  imder  which  it  was  enacted, 
prior  legislation  upon  the  same  subject,  the 
mischief  to  be  remedied,  and  other  like  mat- 
ters. State  Tax  Comrs.  v.  Holliday,  150  Ind. 
216,  233,  42  L.R.A.  826,  49  N.  E.  14;  Hunt  T. 
I^ke  Shore  &  M.  S.  R.  Co.  112  Ind.  69,  75,  13 
N.  E.  263;  Middleton  v.  (ireeson,  106  Ind. 
18,  5  N.  E.  75.),  and  cases  cited.  In  1893  the 
legislature  passed  an  act  making  it  unlaw- 
ful to  give,  barter,  or  sell,  either  directly  or 
indirectly,  to  any  child  under  sixteen  ye>ar8 
of  age,  tobacco  or  preparations  of  tobacco  to 
be  chewed  or  smoked  by  said  child,  or  to 
persuade,  advise,  counsel,  or  compel  any  such 
<-hild  to  chew  or  smoke  tobacco.  Laws  1893, 
chap.  20;  p.  19.  In  1897  it  was  made  un- 
lawful to  sell,  barter,  furnish,  or  give  away, 
■directly  or  indirectly,  to  any  minor,  any  cig- 
arette, cigarette  wrapper,  or  any  substitute 
for  either  or  to  procure  for,  or  to  persuade, 
advise,  counsel,  or  compel,  any  minor  to 
smoke  any  cigarette.  Laws  1897,  ohap.  135, 
p.  205.  The  general  assembly  of  1905,  in  re- 
vising the  Criminal  Code,  re-enacted  these 
statutes,  and,  in  addition,  passed  the  act 
now  under  consideration. 

It  is  manifest  that  the  last  enactment  is 
not  the  result  of  an  emotional  impulse,  but 
is  the  product  of  mature  thought  and  of 
j;^radual  growth,  and  was  intended  to  meet 
an  existing  necessity.  Construing  these  stat- 
utes together,  as  we  must,  it  is  evident  that 
the  primary  consideration  of  the  legislature 
was  to  provide  some  effectual  means  ot  pro- 
tecting the  youth  of  the  state  from  the  per- 
nicious effects  of  cigarette  smoking.  It  is 
conceded  bv  all  that  the  use  of  cigarettes  by 
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the  young  is  injurious  to  a  serious  degree* 
and  it  is  a  matter  of  common  knowledge 
that  prior  laws  had  proved  inadequate  to 
prevent  the  evil.  Keeping  in  mind  the  his- 
tory of  legislation  upon  this  subject,  the  in- 
efficiency of  prior  statut(«s,  the  existing  evil, 
and  the  ends  to  be  attained,  what  is  the  fair 
and  reasonable  interpretation  of  the  lan- 
guage of  the  act?  Is  the  possession  of  these 
contraband  articles  denied  only  to  dealers 
and  warehousemen  having  in  view  a  sale  or 
some  8})ecies  of  disposition  to  others,  or  is 
such  possession  forbidden  to  aU  persons,  and. 
for  any  purpose,  except  when  withm  the  pro- 
tection of  the  interstate  commerce  clause 
of  the  Constitution  of  the  United  States? 
The  statute  under  consideration  was  mani- 
festly patterned  from  §  5006,  Iowa  Code 
1897,  which  reads  as  follows:  **No  one,  by 
himself,  clerk,  servant,  employee,  or  agent, 
shall,  for  himself  or  any  person  else,  direct- 
ly or  indirectly,  or  upon  any  pretense,  or  by 
any  device,  manufacture,  sell,  exchange,  bar- 
ter, dispense,  give  in  the  consideration  of 
the  purchase  of  any  property,  or  any  service 
or  in  evasion  hereof,  or  keep  for  sale,  any 
cigarettes,  or  cigarette  paper,  or  cigarette 
wrappers,  or  any  paper  made  or  prepared 
for  the  purpose  of  making  cigarettes,  or 
for  the  purpose  of  being  filled  with  tobacco 
for  smoking;  or  own,  or  keep,  or  be  in  any 
way  concerned,  engaged^  or  employed  in  own- 
ing or  keeping,  any  such  cigarettes,  or  cig- 
arette paper  or  wrappers,  with  intent  to  wo- 
late  any  provision  of  this  seclion;  or  author- 
ize the  same  to  be  done,  etc."  The  omission 
of  the  italicized  words  from  the  Iowa  stat- 
ute, requiring  an  unlawful  intent  to  sell  or 
dispose  of  the  prohibited  articles  in  connec- 
tion with  the  owning  and  keeping  of  the 
same,  is  very  significant.  Tlie  language  of 
the  Indiana  act  is  that  it  shall  be  unlawful 
for  any  person  to  keep  or  own  any  cigarette, 
cigarette  paper  or  wrapper,  without  any 
qualification  as  to  whether  the  same  is  for 
sale  or  use.  The  obvious  meaning  of  the 
words  "keep"  and  "own"  as  here  used,  it 
seems  to  me,  is  that  no  one  shall  "keep,"  or 
hold  a  mere  naked  possession  for  the  use  of 
another, — and  "own,"  or  hold  by  virtue  of 
his  own  title,  these  prohibited  articles.  A 
more  limited  and  obscure  meaning  might  be 
ascribed  to  these  words,  but  this  interpreta- 
tion appears  so  patent  as  to  make  the  learn- 
ing of  a  philologist  unnecessary.  This  con- 
struction makes  the  administration  of  this 
statutory  police  regulation  easy  and  effec- 
tual, but,  if  the  application  of  the  act  is  to 
be  limited  as  held  in  the  principal  opinion, 
its  fair  enforcement  becomes  impossible,  and 
the  evil  against  which  it  was  directed  will 
be  but  slightly  mitigated.     We  cannot  ex- 
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pect  satisfactory  enforcement  of  a  law  which 
:nakes  guilt  or  innocence  depend  upon  the 
s-ecret  intent  oi  the  accused  person. 

The  characteristics  distinguishing  dealers 
41  nd  consumers  who  own  articles  suitable  for 
ii^e  as  well  as  sale  are  too  capricious  for 
]>ractical  purposes.  The  construction  adopt- 
•*'d  in  the  majority  opinion  will  no  doubt 
"lose  established  places  of  business  and  ban- 
i-^h  reputable  dealers  in  this  species  of 
;.'t)ods ;  but  it  may  turn  loose  upon  the  com- 
jiiunity  a  norde  of  irresponsible  peripatetic 
agents,  carrying  a  stock  ostensibly  for  their 
<*\\'n  use,  seeking  purchasers  in  privacy,  and 
jireying  upon  the  artificial  appetite  created 
hy  their  acquired  habits.  I  do  not  think  the 
^ipplication  of  the  law  was  intended  to  be  so 
limited.  This  view  is  supported  and  con- 
lirmed  by  reference  to  the  legislative  jour- 
nals containing  the  proceedings  relating  to 
the  passage  of  this  act.  Such  journals  are 
not  only  proper,  but  often  most  valuable  aids 
ti>  the  court  in  determining  the  legislative 
intention,  where  the  language  used  is  of 
<loubtful  meaning.  Edger  v.  Randolph 
<  ounty,  70  Ind.  331;  Walter  A.  Wood  Mow- 
ing &  R.  Mach.  Co.  v.  Caldwell,  54  Ind.  270, 
:23  Am.  Rep.  641 ;  26  Am.  &  Eng.  Enc.  Law, 
p.  639.  It  appears  from  the  Journal  of 
the  House  (page  1221)  that  when  the  bill 
was  pending  upon  second  reading,  and  was 
under  consideration  as  a  special  order, 
;iniong  other  amendments  proposed  was  the 
following:  "Sec,  2.  It  shall  be  unlawful  for 
«ny  person  under  the  age  of  twenty-one 
years  to  smoke,  use,  keep,  or  own,  or  be  in 
any  way  connected,  engaged,  or  employed  in 
smoking,  using,  owning,  or  keeping,  any  ciga- 
rette, cigarette  paper  or  wrappers.  Any  per- 
son violating,"  etc.  This  proposed  amend- 
ment  was  rejected  by  the  friends  of  the  bill. 
Immediately  before  taking  the  vote  upon  the 
linal  passage  of  the  bill  an  amendment  was 
proposed  to  I  1  embodying,  in  substance,  the 
<'onclu8ion  of  the  majority  in  the  following 
language:  "Provided  further,  that  nothing 
in  this  section  shall  prevent  persons  over 
twenty-one  years  of  age  from  having  in 
their  possession  to  be  used,  cigarettes,  ciga- 
rette paper,  and  tobacco.**  This  propose<l 
^unendment  was  rejected.  House  Journal,  p. 
1398.  It  is  my  opinion  that  it  was  and  is 
the  intent  of  this  statute,  as  finally  passed, 
to  make  the  possession  of  cigarettes,  and  the 
<*nustitutent  parts  thereof  mentioned,  by 
any  person  within  this  state  unlawful,  ex- 
cept where  such  possession  is  within  the 
protection  of  the  interstate  commerce  clause 
of  the  Constitution  of  the  United  States. 

A  discussion  of  the  constitutional  ques- 
tion argued   in  this  connection  is  unneces- 
-*ary,  and   the  judgment  against  appellant 
J^wis  ought  to  be  affirmed. 
4L.R.A.(N.S.) 
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V. 

JOHN  SMITH,  Appt. 
(—  Iowa,  — ,  106  N.  W.  187.) 

Former  conyiction— indictment 

1.  Referring  in  the  indictment  to  for- 
mer convictions  of  one  accused  of  crime  as 
former  judgments  will  not  exclude  evidence 
thereof,  although  the  statute  provides  for 
the  pleading  and  proof  of  former  convictions 
to  enhance  punishment. 

Same— <»rder  of  proof. 

2.  Permitting  proof  of  former  convic- 
tions on  the  trial  of  one  accused  of  crim<^ 
before  identifying  the  person  convicted  i-'ith 
the  accused  is  not  error,  since  the  order  of 
proof  is  within  the  discretion  of  the  court. 
Same — ^proof — ^identity. 

3.  To  warrant  the  application  of  a  stat- 
ute authorizing  additional  punishment  oi 
one  convicted  of  crime  upon  proof  of  former 
convietions,  the  identity  of  accused  and  the 
one  against  whom  the  former  judgments 
were  entered  must  be  established  by  affirma- 
tive evidence;  mere  proof  of  identity  of 
names  not  being  sufficient. 

Same — failure  of  proof. 

4.  Failure  of  proof  of  identity  of  ac- 
cused and  those  convicted  in  former  prose- 
cutions prevents  the  court  from  applying  the 
statute  authorizing  additional  punishment 
in  case  of  successive  convictions,  but  in  case 
of  a  finding  of  guilt  it  can  impose  only  the 


Case  Note. — Identity  ot  name  as  evidence 
of  identity  of  person  in  criminal  cases.-— 
The  general  rule,  as  stated  in  Lawson  on 
Presumptive  Evidence,  p.  307,  is  that  iden- 
tity of  name  raises  a  presumption  of  iden- 
tity of  person  where  there  is  similarity  of 
residence,  trade,  circumstances,  or  where  the 
name  is  an  unusual  one;  but  it  is  otherwise 
where  the  name  is  a  common  one,  and  there 
are  several  persons  known  of  the  same  name 
and  of  the  same  place. 

Some  of  the  qualifications  of  this  general 
rule  with  reference  to  criminal  cases  seem 
to  have  been  applied  in  Garrett  v.  State,  76 
Ala.  18,  in  which  it  was  held  that,  where 
the  name  of  one  on  trial  charged  with  mur- 
der is  the  same  as  that  of  the  person  who 
had  an  altercation  with  the  deceased  in  the 
morning  of  the  day  of  the  murder,  it  is 
presumptive  evidence  that  they  are  one  and 
the  same  person,  in  the  absence  of  proot 
that  the  name  is  borne  by  two  or  more  per- 
sons in  the  same  community. 

And  in  People  v.  Cline,  44  Mich.  290,  6  N. 
W.  671,  it  was  held  that,  on  the  trial  of  one 
charged  with  obtaining  property  by  means 
of  a  forged  mortgage,  which  he  represented 
had  been  executed  by  a  mortgagor  who  lived 
in  a  particular  section  of  the  state,  evidence 
that  a  person  of  the  same  name  had  lived 
in  another  part  of  the  state,  but  was  dead, 
was  insufficient  to  prove  that  the  mortgage 
was  fabricated,  and  that  the  two  persons 
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punishment   provided    for   the    offense    for 

which  accused  is  on  trial. 

Instructions — ^not  supported  by  evidence. 

5.  Giving  an  instruction  which  has  no 
basis  in  the  evidence  is  reversible  error. 

(Deemer,  J.,  dissents  in  part.) 
(February  15,  1906.)   . 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Linn  County  con- 
victing him  of  larceny  and  imposing  sentence 


under  the  statute  authorizing  additional 
punishment  in  case  of  successive  convictions. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Barnes  &  Chamberlain  and  Tom, 
H.  Milner,  for  appellant: 

To  bring  an  indictment  within  the  folds^ 
of  the  statute,  it  is  necessary  to  allege  tlie 
conviction. 

Judgment  and  conviction  are  not  synony- 
mous. 

3  Bl.  Cora.  305;   Pearson  v.  Love  joy,  7y3- 


were  really  one  and  the  same  person.  The 
court  said:  "Some  names  are  very  common; 
and,  where  the  residence  is  fixed  in  a  city 'or 
old  settled  portion  of  the  country  without 
any  distinct  place  of  residence  being  pointed 
out,  or  some  other  means  of  identification, 
the  proof  would  be  too  uncertain  where  the 
liberty  of  a  citizen  was  at  stake." 

In  other  criminal  cases  the  presumption 
of  identity  of  persons  from  identity  of 
names  seems  to  have  been  indulged,  without 
reference*  to  the  qualifications  stated  by  Mr. 
Lawson. 

Thus,  for  the  purpose  of  affecting  the 
credibility  of  a  defendant  as  a  witness  in  his 
own  behalf  on  the  trial  of  a  criminal  charge, 
the  record  of  the  former  conviction  of  a  per- 
son of  the  same  name  may  properly  be  re- 
ceived in  evidence  without  further  proof  that 
they  are  one  and  the  same  person,  as  iden- 
tity of  name  is  prima  facie  proof  of  identity 
of  person;  and  it  rests  with  the  accused,  in 
such  a  case,  to -show  they  are  not  the  same. 
State  V.  McCiuire;  87  Mo.  642. 

And,  for  the  purpose  of  impeaching  the 
evidence  of  one  Frank  II.  Rolfe,  who  is  on 
trial  for  robbery,  a  record  of  the  conviction, 
on  the  charge  of  assault,  of  a  person  by  the 
name  of  Frank  Rollins,  and  evidence  given 
by  an  officer  of  the  state  prison  that  the 
accused  was  once  an  inmate  of  the  prison, 
and  was  known  by  the  name  of  Frank  Rol- 
lins among  the  officers,  as  well  as  upon  the 
records  of  that  institution,  are  prima  facie 
sufficient  to  establish  the  identity  of  the  ac- 
cused with  Frank  Rollins.  People  v.  Rolfe. 
01  Cal.  540. 

For  the  same  purpose,  the  state  may,  on 
the  trial  of  an  indictment  for  burglary  and 
larceny,  against  Charles  Kelsoe  alias  Mc- 
(^arthy,  read  in  evidence  the  former  convic- 
tion of  Charles  Kelsoe  alias  McCarty,  of 
grand  larceny,  as  the  name  with  the  alias 
under  which  the  defendant  was  indicted  was 
the  same  as  that  in  the  record  of  conviction, 
and  identity  of  such  a  name  is  sufficient  to 
raise  a  presumption  of  identity  of  person. 
State  V.  Kelsoe,  76  Mo.  505. 

To  impeach  the  credibility  of  a  witness 
for  the  state,  it  is  competent  to  introduce  an 
authenticated  record  showing  a  conviction 
of  a  felony  of  one  of  the  same  name  as  the 
witness,  without  any  further  proof  that 
such  person  was  the  same  who  testified  as 
witness,  as  identity  of  name  is  prima  lacie 
evidence  of  identity  of  person.  Bayha  v. 
Mumford,  58  Kan.  445^  49  Pac.  601. 
4L.R.A.(N.S.) 


And  to  discredit  the  testimony  of  a  witne^ti. 
for  the  state  by  the  name  of  William  Baker, 
the  accused,  who  is  on  trial  for  conspiracy^ 
may  introduce  a  properly  certified  record  ot 
conviction  of  one  William  S.  Baker  of  a. 
felony  in  another  state,  inasmuch  as  the  de- 
fendant is  required  by  statute  to  prove  a 
prior  conviction  by  the  record,  and  since  tiie 
evidence  sought  to  be  introduced  makes  out 
a  prima  facie  showing  for  the  admission  of 
the  record.  State  v.  Loser  (Iowa)  104  >:► 
W.  337. 

Where  it  is  contended  that  one  on  trial 
for  robbery  is  not  the  same  person  men- 
tioned in  a  deposition  taken  on  a  prelimi- 
nary examination,  it  is  not  error  to  charge- 
the  jury  that  identity  of  person  is  pre- 
sumed from  identity  of  name,  in  absence  of 
any  evidence  to  rebut  the  presumption.  Peo- 
ple V.  Riley,  75  Cal.  98,'  16  Pac.  544. 

While  recognizing  the  general  rule  that 
identity  of  name  is  prima  facie  evidence  of 
identity  of  person,  yet  the  court,  in  Shuler 
V.  State  (Ga.)  54  S.  E.  689,  held  that  the 
mere  identity  of  name,  appearing  from  t he- 
signature  of  the  attesting  ofificer  and  that 
of  the  person  who  signed  the  accusation 
charging  the  illegal  sale  of  intoxicating  liq- 
uors as  prosecuting  attorney,  will  not  war- 
rant the  assumption,  as  matter  of  law,  that 
the  same  individual  acted  not  only  as  a  no- 
tary public,  but  also  as  prosecutor. 

But  the  fact  that  two  men  on  a  jury  im- 
paneled to  try  one  charged  with  malfeasance 
in  oflice  had  the  same  names  as  two  men 
who  served  on  the  grand  jury  which  indicted 
the  accused  does  not  prove  that  they  are 
the  same  persons,  or  justify  a  court  in 
granting  a  new  trial, — especially  when  the 
defendant  did  not  raise  the  objection  before 
trial.    Wickersham  v.  People,  2  111.  128. 

After  a  prima  facie  case  has  been  made 
out  by  showing  identity  of  names,  it  then 
becomes  a  question  for  the  jury  to  de- 
termine from  all  the  evidence  whether  or  not 
the  parties  are  the  same.  State  v.  Loser,. 
supra. 

The  identity  of  one  charged  with  being  a 
common  seller  of  intoxicating  liquors  with 
a  person  of  the  same  name  who  is  men- 
tioned in  the  record  of  a  prior  conviction  of 
selling  intoxicating  liquors  is  a  question  of 
fact  for  the  jury;  and  the  identity  is  not 
sufficiently  conclusive  to  authorize  the  cour& 
to  take  it  from  the  jury  and  treat  it  as  a 
question  of  law.  State  v.  Lashus,  79  Me* 
504,  11  Atl.  180, 
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Barb.  40S;  Be  Road,  103  Pa.  253;  Com.  v. 
Xockwood,  109  Mass.  325,  12  Am.  Rep.  690. 

It  is  error  to  give  an  instruction  con- 
taining a  correct  legal  proposition,  n^hich  is 
not  applicable  to  any  issue  in  the  case. 

Deppe  V.  Chicago,  R.  I.  &  P.  R.  Co.  36 
Iowa,  52;  Wood  v.  Chicago,  M.  &  St.  P.  R. 
<'o.  68  Iowa,  491,  56  Am.  Rep.  861,  27  N.  W. 
473;  State  v.  Brainard,  25  Iowa,  572;  State 
V.  Kyne,  86  Iowa,  616,  53  N,  W.  420. 

Messrs.  Charles  W.  Mullan,  Attorney  Gen- 
eral, and  Lawrence  De  Grafi  for  the  State. 

Bishop,  J.,  delivered  the  opinion  of  the 
court : 

With  the  manifest  purpose  of  bringing  the 
case  within  the  operation  of  the  provisions 
of  chapter  109,  p.  58,  Acts  27th  Gen.  Assem., 
it  was  alleged  in  the  indictment,  in  addition 
to  charging  the  facts  of  the  instant  crime, 
that  on  the  19th  day  of  November,  1887,  a 
judgment  was  rendered  against  the  defend- 
ant, John  Smith,  under  the  name  of  John  A. 
Smith,  in  the  district  court  of  Linn  county, 
this  state,  for  the  crime  of  burglary;  that 
on  the  19th  day  of  October,  1901,  another 
judgment  was  rendered  against  the  defend- 
ant, John  Smith,  in  the  district  court  of 
Linn  county,  for  the  crime  of  breaking  add 
entering  a  dwelling  house  in  the  daytime. 
Section  1  of  said  chapter  reads  as  follows: 
•'Whenever  any  person  has  been  twice  con- 
>icted  of  either  of  the  crimes  of  burglary, 
.  .  .  larceny  where  tlie 'value  of  the  prop- 
<'rty  stolen  exceeded  $20,  or  of  breaking  and 
4Mitcring  with  intent ;  ...  or  has  been 
convicted  of  two  or  more  of  said  crimes,  and 
shall  thereafter  be  convicted  of  any  one  of 
>uch  crimes,  committed  after  such  second 
conviction, — he  shall  be  imprisoned  in  the 
|x»nitentiary  for  any  term  not  less  than  fif- 
teen years,  provided  such  former  judgments 
shall  be  referred  to  in  the  indictment  stating 
the  court,  date,  and  place  of  rendition." 
Section  3  provides  that  an  authenticated 
<'opy  of  the  record  of  a  former  judgment 
«^hall  be  prima  facie  evidence  of  such  con- 
viction, and  may  be  used  in  evidence  against 
the  defendant.  Section  4  requires  that  the 
jury,  if  it  finds  the  defendant  gtiilty,  "must 
also  find  and  determine  specially  whether 
the  defendant  had  previously  been  convicted 
of  either  of  the  crimes  referred  to  in  the  in- 
<lictment,  and  the  number  of  times  ^so  con- 
victed." 

Upon  the  instant  'trial,  the  state  offered 
in  evidence,  and,  over  the  objection  of  de- 
fendant, there  was  admitted,  the  criminal 
record  of  the  district  court  of  Linn  county, 
this  state,  as  of  date  November  19.  1887, 
Avhich  recited  that  in  the  case  of  the  state  of 
lowaagainst.Tohn  A.  Smith,  then  pending?  in 
«ald  court,  the  defendant  so  named  having 
l)een  indicted  and  convicted  of  the  crime  of 
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burglary,  it  was  ordered  and  adjudged  that 
he  be  confined  in  the  penitentiary  for  the 
period  of  three  years.  In  the  same  way 
there  was  admitted  in  evidence  the  criminal 
record  of  said  district  court  aa  of  date  Oc- 
tober 10,  1901,  which  recited  that  in  the 
case  of  the  state  of  Iowa  against  John  Smith, 
pending  .in  said  court,  the  defendant  so 
named  having  been  indicted  for  the  crime 
of  larceny,  and  having  pleaded  guilty,  it  was 
ordered  and  adjudged  that  he  be  confined  in 
the  penitentiary  for  the  period  of  three 
years.  It  is  contended  that  the  admission  in 
evidence  of  sucji  records  was  error.  The  ob- 
jection presented  to  the  court  below  was 
based  upon  several  grounds,  but  we  need 
notice  only  those  that  are  insisted  upon  in 
argument  in  this  court.  In  the  first  place, 
it  is  said  that  the  evidence  was  improper  be- 
cause of  a  variance  between  the  language  of 
the  statute  and  that  used  in  the  indictment; 
that  is,  that  the  statute  speaks  of  former 
convictions,  whereas  the  indictment  refers 
to  former  judgments.  The  point  is  devoid  of 
merit.  We  need  not  stop  to  inquire  whether, 
by  strict  rule,  a  different  meaning  is  to  be 
attached  to  the  words  "conviction"  and 
"judgment."  It  is  certain  that  in  common 
parlance  the  words  are  used  interchangea- 
bly; and  this  is  done  in  the  statute  in  ques- 
tion. Thus,  while  in  the  language  thereof 
former  convictions  are  made  the  basis  for 
an  extended  term  of  imprisonment,  it  is 
provided  that  "such  former  judgments  shall 
be  referred  to  in  the  indictment."  Secondly, 
it  is  urged  that  the  court  erred  in  permitting 
the  records  of  the  former  judgments  to  be 
read  because  there  was  no  evidence  tend- 
ing to  identify  the  defendant  on  trial  as  the 
person  against  whom  such  judgments  were 
made  and  entered.  As  we  think,  the  objec- 
tion on  that  ground  went  only  to  the  order 
of  proof,  and  was  not  well  taken.  Ques- 
tions as  to  the  order  of  proof  are  addressed 
to  the  sound  discretion  of  the  court,  and  it 
was  not  error,  as  counsel  seem  to  think,  to 
admit  the  records,  competent  in  themselves, 
because,  looking  backward  over  the  record 
after  the  state  had  rested  its  case,  it  became 
apparent  that  no  proof  of  identity  had  been 
attempted.  If  counsel  for  defendant  desired 
to  save  the  point,  it  was  for  them  to  invoke 
a  further  ruling  of  the  court  by  appropriate 
motion,  and,  having  failed  to  do  so,  de- 
fendant is  not  in  a  position  to  complain. 

2.  No  attempt  was  made  by  the  state  to 
identify  the  defendant  on  trial  as  the  de- 
fendant in  the  former  judgments  referred  to 
in  the  indictment  and  in  the  records  intro- 
duced. Tl\e  county  attorney  seems  to  have 
pinned  his  faith  to  the  idea  that,  if  he  could 
point  out  to  the  court  that  at  some  other 
time,  and  in  the  same  or  some  other  court, 
a  man  by  the  name  of  Smith  had  been  the 
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subject  of  a  judgment  in  a  criminal  prose- 
cution,  the  identity  of  the  defendant  on  trial 
as  the  person  named  defendant  in  such  for- 
mer judgment,  was  sufficiently  established; 
and,  there  being  two  or  more  of  such  judg- 
ments, an  application  of  the  statute  in  ques- 
tion was  fully  warranted.  It  is  manifest,  to 
our  minds,  on  reason  and  authority,  that 
such  conclusion  cannot  be  sustained.  It 
does  not  require  a  second  reading  of  the 
statute  to  make  clear  its  purpose,  and  we 
need  not  stop  to  enlarge  upon  that.  And 
similar  statutes  are  in  force  in  nearly,  if  not 
quite,  all  the  states  in  the  Union,  as  well 
as  in  England  and  elsewhere.  By  the  uni- 
form current  of  authority,  the  fact  of  the 
prior  convictions  is  to  be  taken  as  part  of 
the  offense  instantly  charged,  -  at  least  to 
the  extent  of  aggravating  it  and  authorizing 
an  increased  punishment.  12  C'yc.  Law  & 
Proo.  p.  950.  and  note.  Among  other  cases 
cited  in  the  note  are  these:  Evans  v.  State. 
150  Ind.  651,  50  N.  E.  820;  Com.  v.  Har- 
rington, 130  Mass.  35:  People  v.  Sickles,  15G 
N.  Y.  541,  51  N.  E.  288;  Wood  v.  People, 
53  N.  Y.  511 ;  Gibson  v.  Pwple,  5  llun,  542; 
Bandy  v.  Hehn,  10  Wyo.  107,  C7  Par.  970. 
Xow.  as  it  will  be  observe*!,  the  statute  re- 
quires that  the  fact  of  former  connctions 
shall  be  set  forth  in  the  indictment.  And 
this  but  confoi-ms  to  the  general  rule  gov- 
erning criminal  procedure.  10  Enc.  PI.  &. 
Pr.  p.  489;  Maguire  v.  State,  47  Md.  485. 
And  it  is  former  convictions  of  the  instant 
defendant  that  is  required  to  be  alleged;  not 
merely  that  a  man  passing  under  the  name 
to  which  he  answers  has  been  the  subject  of 
convictions.  The  plea  of  not  guilty  puts  in 
issue,  not  only  all  matters  of  fact  essential 
to  the  instant  crime,  but  the  fact  of  the 
alleged  former  convictions  of  the  defendant. 
12  Cyc.  I^w  &  Proc.  p.  951,  and  cases  in 
note;'  Hughes,  Crim.  Law  &  Proc.  S  2831. 
^loreover,  ns  we  have  setMi.  the  statute  re- 
quires a  special  finding  at  the  hands  of  the 
jury  as  to  the  fact  of  such  former  convic- 
tions and  the  numl)er  thereof.  It  ought  not 
to  require  the  citation  of  authority  to  make 
it  clear  that  a  finding  of  fact,  thus  made  im- 
]>erative,  could  only  be  had  upon  evidence 
tending  to  proof.  And  it  is  not  conceivable, 
ns  matter  of  criminal  law.  that,  to  avoid 
an  adverse  finding,  a  defendant  can  be  held 
to  take  the  initiative  and  bring  forward  the 
evidence  tending  to  his  exculpation  in  re- 
spect of  any  fact  alleged  in  the  indictment 
and  material  to  his  conviction  or  punish- 
ment. It  is  well  enough,  and  for  obvious 
reasons,  that  an  accused  who  places  his  re- 
liance for  acquittal,  as  against  a  prima  facie 
case  made  out  against  him.  upon  affirmative 
matter  of  defense,  or  who  seeks  to  bring 
himself  within  an  excepted  class,  should  be 
held  to  bring  forward  the  requisite  proof; 
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but  there  is  no  theory  upon  which  the  prin- 
ciple there  involved  can  be  given  applicatiot* 
here.  In  addition  to  a  conviction  for  t he- 
crime  instantly  charged,  the  state  is  seckin;^ 
to  have  an  unusiuil  punishment  inflicted  Im^- 
cause  of  former  convictions  of  similar  of- 
fenses. As  the  plea  of  the  defendant  i-i 
given  effect  to  traverse  every  allegation  nf 
the  indictment,  the  state  must  carry  the- 
burden  to  make  good  the  charge  in  its  every 
essential  particular.  12  Cyc.  I^w  &  Pnnv 
p.  951,  and  note. 

The  statute  provides  for  the  introductioib 
of  authenticated  copies  of  the  judgments  al- 
leged in  proof  prima  facie  thereof.    But  the- 
state  may  not  stop  there.     The  identity  of 
the  defendant  as   the  person   who  suffere«I 
such     former    convictions    remains     to     Im- 
pi-oved.      We    grant    that    the    identity    of 
names  may  be  some  evidence  of  the  identitv- 
of  ])ersons;   but,  standing  alone,  it.  is  not 
enough.     Every  fact  essential  to  the  inflic- 
tion of  legal  punisliment  upon  a  human  be- 
ing  must   be    prove<l   beyond   a    reasonable- 
doubt.    And  it  would  amount  to  a  travesty 
to  say  that  a  prima   facie  case  for  an  in- 
creased term  of  punishment  could  be  made- 
out  against  John  Smith.  1)eing  tried  in  Linn 
county,  by  showing  the  isolated  facts  that 
a  man  passin.*:^  under  that  name  had  at  soni<- 
time  or  other  lieen  convicted  in  the  court •»- 
of  Lee  county,  likewise  in  Lyon  county.    An<l 
the  almost  unbroken  voice  of  authority   i* 
against  such  a  conclusion.     The  matter  for 
the  jury  to  determine  is  the  historical  fact 
involved  in  the  charge,  and  this  they  mu^t 
determine  as  any  other  fact  in  the  case.  Our 
conclusion   finds   warrant    in   the   followin;r 
authorities:    Hines   v.    State,   20    Ga.    614: 
State  v.  Lashus.  70   Mo.  504.  11   Atl.   IROr 
State  V.  Adams,  64  N.  H.  440.  13  Atl.  78r>r 
People  V.  Price  (Sess.)  2  X.  V.  Supp.  414,  Af- 
firmed  in    119  N.   Y.   050,   23   X.   E.    114!U 
Hughes,  Crim.  T-aw  &  Proc.  i  3140;  Bishop^ 
Crim.  Law,  §  C03.     See  also  the  followiug: 
Bandy  v.  Hehn,  supra ;  State  v.  Ilaynes.  :\:> 
Vt.  570;  People  v.  King.  04  Cal.  338.  30  Pac. 
1028;  Johnson  v.  People.  ,>5  X.  Y.  512;  Coni- 
V.  Briggs  7  Pick.  177:  Pcoi)le  v.  Sickles  and 
Evans  v.  State,  ttupra.     That  there  may  Im- 
cases   where   identity  of  names  will   be  a<- 
cepted  as  prima  facie  exidence  of  identity  or 
persons,  we   readily  concede.      But  our  at- 
tention has  been  called  to  no  rc^wrted  ca^p- 
where  a  court  of  respectability  has  been  lx>l(f 
enough   to   go   so   far   as   to   hold   that   the- 
identity   of   a   person    upon    whom    it   was- 
sought   to    inflict  a   penalty   pre^^cribed    by 
criminal  law  was  sufliciently  established  by 
naked  proof  of  identity  of  names.    W^hat  ha-^ 
been  said  foregoing  is  not  necessary  to  out^ 
disposition  of  this  appeal:  but.  as  the  cm-»^ 
must  go  back  for  a  new  trial,  it  is  intende<t 
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to  govern   the   course  of  proceedings   upon 
such  trial. 

3.  In  view  of  the  state  of  the  record  before 
the  trial   court,  it   must   be   manifest   that 
there  could  be  no  propriety  in  submitting 
to   the    jury   any   ciuestion    respecting    the 
alleged  former  convictions  of  the  defendant. 
If  anything,  the  court,  on  its  own  motion, 
should  have  directetl  the  jury  to  put  the  sub- 
ject entirely  out  of  consideration,  and  this 
notwithstanding  counsel  for  defendant  had 
not  seen  fit  to  move  therefor  on  behalf  of 
their  client.    Instead  of  so  doing,  the  court, 
in  charging  the  jur^'.  stated  tlie  issues  by 
quoting  the  language  of  tlie  indictment,  in- 
cluding the   reference   to   the   former  judg- 
ments, and  reciting  the  plea  of  the  defend- 
ant.    This  was  followed  by  the  insertion  of 
the  provisions  of  §  1  of  the  act  of  the  gen- 
eral  assembly,  hereinbefore  referred  to  and 
quoted,  as  a  whole  in  the  body  of  the  charge. 
Xo  other  definition  or  description  of  the  of- 
fense for  the  commission  of  which  defendant 
was  on  trial,  and  respecting  which  the  jury 
was  called  upon  to  make  a  finding  of  his 
guilt  or  innocence,  appears  in   the  charge. 
Only    a  general    verdict   was    required   and 
found,   and  the  jiidgment  rendered  thereon 
provided  for  imprisonment  for  a  term  of  fif- 
teen y€»rs,  being  five  years  in  excess  of  the 
niaximum  allowed  under  the  statute  making 
breaking  and  entering  a  houKc  in  the  night- 
time   and    with    felonious    intent    a    crime. 
Apparently  the  court  misconceived  the  pur- 
pose and  effect  of  the  act  of   the   twenty- 
seventh  general  a.**sembly.     In  fact,  the  pro- 
ceedingii    against   the    defendant    were    pri- 
marily  beaetl — as   they   must    have    l)een — 
upon  the  general  statute  declaring  for  and 
defining  the  crime  of  breaking  and  entering, 
and   pre.scribing    the    puiii.slintent    therefor. 
The  later  legislative  act  was  invoked  only 
to  secure  an  increase  of  piuiishment  in  ca^e 
of  conviction  by  reason  of  the  former  judg- 
ments predicated  on  the  commission  of  kin- 
dred offenses.    The  function  of  the  latter  act 
begins  and  ends  with  serving  such  purpose. 
And  if,  in  this  case,  proof  of  the  former  con- 
victions   had    l)een    made,    tlie    requirement 
would  have  been  to  have  called  for  a  general 
verdict  as  to  the  instant  offense,  having  ref- 
erence to  the  general  statute,  and  a  special 
verdict  as  to  former  c<invictions,  having  ref- 
erence to   the   provisions   of   the   later   act. 
But,  a.s  we  have  seen,  proof  as  to   former 
eonvictions  of  the  instant  defendant  failed 
for  want  of  identification.     It  then  became 
the  simple  duty  of  the  court  to  submit  for  a 
general  verdict  the  question- of  guilt  or  inno- 
cence as  to  the  offense  of  breaking,  etc..  set 
forth  in  the  indictment.     And  a  verdict  of 
guilt  being  found,  the  defendant  should  have 
been  sentenced  to  imprisonment  for  a  period 
not  exceeding  ten  years.     If  the  excessive 
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punishment  imposed  upon  this  defendant 
were  all,  we  should  not  feel  called  upon,  in 
view  of  the  statute,  to  grant  a  new  trial. 
Such  error  could  be  corrected  by  reducing^ 
the  sentence  to  a  term  that  would  be  in  com- 
pliance with  the  statute. 

4.  The  court  gave  to  the  jury  an  instruc- 
tion, as  follows :  ''Defendant  cannot  be  con- 
victed upon  his  confession  alone,  unless  made 
in  open  court,  unless  accompanied  with  other 
proof  that  the  offense  was  committed." 
There  is  not  a  scintilla  of  evidence  in  the 
record  even  tending  to  prove  that  a  con- 
fession was  ever  made  by  the  defendant. 
The  nearest  approach  thereto  is  found  in  the 
testimony  of  one  of  the  state's  witnesses,  a 
police  officer,  who  says  that,  in  respect  of  a, 
pair  of  spectacles, — a  ])art  of  the  stolen 
property,--defendant  made  the  statement,  in 
substance,  that  he  had  got  them  from  an- 
other man  and  could  accouat  for  his  pos- 
session of  the  same.  It  is  wholly  unneces- 
sary that  we  cite  authorities  in  support  of 
the  rule  that  the  giving  of  an  instruction 
which  has  no  basis  in  the  evidence  is  reversi- 
ble error. 

Other  matters  of  error  argued  need  not 
be  discussed.  They  are  either  without  merit,, 
or  are  not  likely  to  arise  upon  a  new  trial. 

The  judgment  is  reversed,  and  the  case  is 
remanded  for  a  new  trial. 

Deemer,  J.,  dissenting! 

I  am  ccmstrained  to  dissent  from  the  sec- 
ond division  of  the  majority  opinion.  What 
is  a  name  but  a  word  used  to  designate  a 
particular  person  or  thing?  Indeed,  a  man's 
name  is  the  designation  by  which  he  is  dis- 
tinctly known  in  the  commtmity  (I^aflin  & 
R.  Powder  Co.  v.  Steytler,  140  Pa.  434,  14 
I..R.A.  mK).  23  Atl.  215),  and  as  a  general  rule 
his  middle  name  or  initial  is  unimportant. 
Primarily,  then,  we  identify  a  person  by  hi» 
name,  and  not  by  any  phj'sical  description. 
From  this  follows  the  general  rule  that 
identity  of  names  is  prima  facie  evidence  of 
identity  of  persons.  Sec  cases  cited  in  15 
Am.  &*Eng.  Enc.  Law,  2d  ed.  p.  918.  We 
have  applied  this  rule  in  all  manner  of 
cases.  State  v.  T^ser  (Iowa)  104  N.  W.  337: 
State  V.  Prins,  113  Iowa.  74,  75,  84  N.  W. 
980:  (Jilman  v.  Sheets,  78  Iowa,  502,  43  X. 
W.  299.  See  also  State  v.  Mc(Juire,  87  :Mo. 
042:  Kimball  v.  Davis,  19  Wend.  442;  Camn- 
hoU  v.  Wallace.  40  ^^lich.  320.  9  X.  W. 
432 ;  State  v.  Kclsoc.  70  Mo.  505,  11  Mo. 
App.  91;  Flournoy  v.  Warden,  17  Mo.*  435: 
Cuddy  v.  Brown.  78  111.  415;  Aultman,  M.  & 
Co.  v.  Timm,  93  Ind.  158;  Bayha  v.  Mum- 
ford.  58  Kan.  445,  49  Pac.  001;  Green  v. 
Heritage,  03  X.  J.  L.  455,  43  Atl.  098.  It  is 
true  that  some  cases  seem  to  hold  with  tlm 
majority.  See  Com.  v.  Briggs,  5  Pick.  420, 
Com.  v.  Xorcross,  9  Mass.  492,  and  Bogue  v. 
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Bigelow,  29  Vt.  179.  But  it  should  be  re- 
membered that  the  ^fassachusetts  court  is 
out  of  harmony  with  the  current  of  authori- 
ty on  this  question  of  names.  In  State  v. 
]\obinson,  39  Me.  150,  which  was  very  like 
the  instant  one,  the  question  of  identity 
was  left  to  the  jury,  as  I  think  it  should 
have  been  in  this  case.  State  v.  Lashus, 
svpra.  It  should  be  remembered  in  this 
connection  that  John  Smith  was,  prior  to 
this  trial,  convicted  in  the  same  county,  and 
iu  the  same  court,  as  the  one  in  which  he 
was  being  tried  upon  the  present  indictment. 
The  indictment  was  sui^cient  to  bring  it 
within  the  provisions  of  chapter  100,  p.  58, 
Acts  2 7 til  Gen.  Assem.,  in  that  it  alleges  the 
prior  judgments  of  conviction  of  the  de- 
fendant Smith.  I  should  hardly  know  how 
to  charge  him  with  having  theretofore  been 
convicted,  except  to  st^te  that  a  judgment 
had  been  rendered  against  him  (Smith). 
Surely  the  state  was  not  required  to  de- 
flcribe  his  physical  characteristics  and  those 
things  which  differentiated  him  from  other 
human  beings.  His  name  was  his  lawful 
designation,  and  sufficient  for  all  purposes 
of  criminal  pleading.  I  think  there  was 
enough  to  take  the  case  to  a  jury  on  this 
proposition.  } 


IOWA  SUPREME  COURT. 
A.  G.  BEATTY 

7. 

ELZY   WARDELL,    Admr.,    etc.,    of    Jane 
Warden,  Deceased,  et  a1.,  Appts. 

(_  Iowa,  — ,  105  N.  W.  357.) 

Homestead-^ezemption  to  heirs. 

The  heirs  do  not  take  the  homestead 
of  their  ancestor  free  from  his  debts  con- 
tracted prior  to  its  acquisition,  imder  a 
statute  providing  that  the  homestead  of 
every  pensioner,  whetner  the  head  of  a  fam- 
ily or  not,  purchased  with  pension  money, 
snail  be  exempt,  and  such  exemption  shall 
npply  to  debtH  contracted  prior  to  its  pur- 
chase, where,  under  the  statutes,  such  ex- 


emption would  not  aply  to  homesteads  in 
general. 

(November  18,  1905.) 

[  A  PPEAL  by  defendants  from  a  judorment 
xl  of  the  District  Court  for  Buchanan 
County  subjecting  an  alleged  homestead  to 
the  debts  of  the  homestead  claimant.  Af- 
firmed. 

Statement  by  Deemer,  J.: 

Suit  in  equity  to  subject  certain  property 
to  the  payment  of  a  judgment  held  by  plain- 
tiff against  one  Jane  Wardell.  now  deceased. 
The  defendants  are  her  administrator  and 
heirs  at  law,  and  as  such  they  pleaded  that 
the  property  was  the  homestead  of  the  said 
Jane  Wardell  at  the  time  of  her  death, 
having  been  purchased  with  pension  money 
received  by  her  from  the  United  States  gov- 
ernment. There  was  a  trial  to  the  court, 
resulting  in  a  decree  for  plaintiff,  and  de- 
fendants appeal. 

Messrs.  Cook  &  Cook  and  R.  E.  Leach,  for 
appellants: 

A  homestead  purchased  with  United  States 
pension  money  is  exempt  to  the  heirs  of  the 
pensioner,  free  from  her  debts  contracted 
previous  to  its  acquisition,  under  §§  4010 
and  2985  of  the  Code. 

Minneapolis  &  St.  L.  R.  Co.  v.  Cedar 
Rapids,  G.  &  N.  W.  R.  Co.  114  Iowa,  502, 
87  N.  W.  410:  Eastwood  v.  Crane,  125  Iowa, 
707,  101  y.  W.  481 ;  Cummings  v.  Everett, 
82  Me.  260,  19  Atl.  456;  Lewis's  Sutherland, 
Stat.  Constr.  1904,  2d  ed.  $  451,  p.  857; 
Moninger  v.  Ramsey,  48  Iowa,  368;  Kite  v. 
Kite,  79  Iowa,  491,  44  N.  W.  716;  Ellsworth 
V.  Ellsworth,  33  Iowa,  164;  Cook  v.  Allee, 
1 10  Iowa,  226.  93  N.  E.  9»;  Mitchell  v.  Witt, 
98  Va.  459,  30  S.  E.  528;  Linton's  Appeal, 
104  Pa.  228;  United  States  v.  Freeman,  3 
How.  556,  11  L.  ed.  724;  Converse  v.  United 
States,  21  How.  463,  16  L.  ed.  192;  Manuel 
V.  Manuel.  13  Ohio  St.  4.58;  Storm  v.  Cotz- 
hausen,  38  Wis.  139;  Hughes  v.  Farrar,  45 
Me.  72;   French  v.  Oxford  County.  64  Me. 


Case  Note. — ^Right  of  heirs  to  exemption 
of  homestead  from  ancestor's  debts  con- 
tracted prior  to  its  acquisition  by  him. — 
There  appear  to  be  very  few  cases  in  wkich 
the  al>ove  question  has  been  discussed. 

In  Vermont  the  statute  reads:  "If  any 
head  of  a  family  shall  defense,  leavinpr  a 
widow,  his  homestead,  of  the  value  of  $500, 
shall  wholly  pass  to  his  widow  and  child- 
ren, if  any  there  be,  in  due  course  of  descent, 
without  being  subject  to  the  payment  of  the 
debts  of  the  deceased,  unless  made  special- 
ly chargeable  thereon;"  and  in  Simonds  v. 
Powers.  28  Vt.  354,  it  was  held  that  the 
homestead  of  the  deceased,  in  the  hands  of 
the  widow  and  heirs,  was  subject  to  all  the 
4L.R.A.(N.S.) 


debts  which  the  deceased  owed  at  the  time 
he  acquired  the  homestead.  This  decision 
was  adhered  to  in  Perrin  v.  Sargeant,  33 
Vt.  84. 

In  Missouri,  whero  the  statute  expressly 
provides  that  "such  homestead  shall  be  sub- 
ject to  attachment  and  levies  of  execution 
upon  all  causes  of  action  existing  at  the 
time  of  the  acquiring  such  homestead,"  it 
\vns  held  in  Rogers  v.  Marsh.  73  Mo.  64: 
KeUny  v.  Fra/ier,  78  Mo.  Ill:  and  Daudt 
V.  Harmon,  16  ^lo.  App.  203, — that  the  bur- 
den of  showing  that  an  administrator's  sale 
of  the  deceased's  homestead  was  for  the 
payment  of  debts  contracted  before  the 
homestead   right   attached,   was   upon   him 
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d83;  Martin  t.  Oskaloosa,  126  Iowa,  680, 
102  N.  W.  529. 

Mr.  £.  B.  Abbott,  for  appellee : 

The  exemption  of  pension  money  is  for  the 
benefit  of  the  pensioner,  and  not  permitted 
to  inure  to  the  benefit  of  any  other  person. 

Yates  County  Nat.  Bank  v.  Carpenter,  119 
N.  Y.  650,  7  L.R.A.  567,  16  Am.  St.  Rep. 
^55,  23  N.  E.  1108;  Spelman  v.  Aldrich,  126 
Mass.  113. 

Land  bought  by  the  sons  of  a  pensioner 
with  his  pension  money  is  not  exempt  from 
seizure  for  his  debts. 

Sims  V.  Walsham,  9  Ky.  L.  Rep.  912,  7 
S.  W.  557;  Whinerv  v.  McLeod,  127  Iowa, 
11,  102  N.  W.  132;' Friend  v.  Garcelon,  77 
Me.  25,  52  Am.  Rep.  740;  Robion  v.  Walker, 
82  Ky.  60,  56  Am.  Rep.  878 ;  Re  Liddle,  36 
Misc.  173,  71  N.  Y.  Supp.  474;  Beecher  v. 
Barber,  6  Dem.  120. 

Deemer,  J.,  delivered  the  opinion  of  the 
eourt: 

The  property  in  controversy,  being  a  lot  in 
the  city  of  Independence,  was  owned  by  Jane 
Wardell  at  the  time  of  her  death.  It  had 
been  purchased  with  pension  money  obtained 
by  her  from  the  general  government.  Im- 
mediately after  her  purchase  of  the  prop- 
erty she  moved  into  the  same,  and  has  occu- 
pi^  it  as  a  homestead  down  to  her  death. 
One  of  her  minor  children  lived  with  her 
\ipon  the  property  until  about  four  months 
just  preceding  her  death.  Jane  Wardell  left 
surviving  fiye  children,  who  were  all  of  age, 
save  one.  This  one  was  twenty  years  of 
iifre.  After  he  left  his  mother's  home  there 
was  no  one  residing  with  her  upon  the  prop- 
erty. Plaintiff  holds  a  judgment  against 
Jane  Wardell  upoQ  debts  contracted  some 
time  prior  to  the  receipt  of  the  pension 
money,  and  before  the  acquisition  of  the 
homestead.  The  deceased  left  no  children 
imder  the  age  of  sixteen  years,  nor  were  or 
are  any  of  her  children  dependent  upon  her. 
Defendants  contend  that  the  property  is  ex- 
empt to  them  from  the  debts  of  their  mother, 
for  the  reason  that  it  was  her  homestead 
purchased  with  pension  money ;  while,  on  the 
other  side,  it  is  contended  that  the  property 


is  not  exempt,  and  that,  while  it  may  have 
been  exempt  so  long  as  Jane  Wardell  lived, 
it  did  not  pate  to  the  heirs  freed  from  the 
mother's  debts  contracted  prior  to  the  ac- 
quisition thereof.  The  creation  of  home- 
steads and  exemptions  is  the  work  of  the 
legislature,  and  to  its  acts  we  must  look  in 
determining  such  controversies  as  this.  In 
the  Code,  under  the  title  "Homesteads,*'  we 
find  the  following  provisions :  'The  home- 
stead of  every  family  ...  is  exempt 
from  judicial  sale,  where  there  is  no  special 
declaration  of  statute  to  the  contrary."  S 
2972.  "The  homestead  may  be  sold  on 
execution  for  debts  contracted  prior  to  its 
acquisition."  S  2976.  "Upon  the  death  of 
.  .  .  the  wife,  ...  if  there  be  no 
survivor  the  homestead  descends  to  [her] 
issue  .  •  .  according  to  the  rules  of 
descent,  .  .  .  and  is  to  be  held  by  such 
issue  exempt  from  any  antecedent  debts  of 
their  parents,  or  their  own,  except  those  of 
the  owner  thereof,  contracted  prior  to  its 
acquisition."  {  2985.  Under  these  statutes 
it  will  be  observed  that  the  homestead,  while 
used  and  occupied  by  the  family,  is  exempt; 
and  that  it  is  also  exempt  to  the  heirs,  ex- 
cept for  the  antecedent  debts  of  the  ancestor, 
contracted  prior  to  its  acquisition.  Defend- 
ants, who  are  the  administrator  and  heirs 
at  law  of  Jane  Wardell,  cannot  hold  the 
property  in  question  as  exempt  under  these 
statutes,  for  two  reasons:  First,  because 
at  the  time  of  the  widow's  death  she  had 
ceased  to  be  the  head  of  a  family ;  and,  sec- 
ond, because  the  judgment  which  plaintiff 
is  seeking  to  enforce  was  for  debts  contract- 
ed by  the  deceased  owner  prior  to  the  time 
she  acquired  the  property. 

But  they  rely  upon  another  provision  of 
law,  found  in  the  Code  under  the  title  "Ex- 
ecutions," which  reads  as  follows:  "The 
homestead  of  every  such  pensioner,  whether 
the  head  of  a  family  or  not,  purchased  and 
paid  for  with  any  such  pension  money  or 
the  proceeds  or  accumulations  thereof,  shall 
also  be  exempt;  and  such  exemption  shall 
apply  to  debts  of  such  pensioner  contracted 
prior  to  the  purchase  of  the  homestead." 
Code,  S  4010.    Under  this  section,  the  prop- 


who  claimed  under  the  administrator's 
deed,  as  against  the  widow  and  heirs.  The 
court  drifted  from  this  ruling  in  ^lurphy  v. 
De  France,  105  Mo.  63,  15  S.  W.  949,  16  S. 
W.  861.  and  placed  the  burden  of  showing 
•ttiat  the  property  was  exempt  as  claimed 
upon  the  heirs.  But  in  Anthony  v.  Rice,  110 
Mo.  223,  19  8.  W.  423,  it  returned  to  the 
original  position,  and  expressly  overruled 
Murphy  v.  De  France. 

In  Furniss's  Succession,  34  La.  Ann.  1013, 
it  was  held  that  where  the  Constitution  re- 
quires that  the  homestead  shall  be  "set 
apart  and  registered"  before  it  is  exempt; 
and  the  deceased  had  not  registered  his 
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homestead  at  his  death, — his  widow  and 
children  could  not  exempt  it  to  the  prejudice 
of  his  creditors. 

And  so  it  was  held  in  Reinhardt  v.  Rein- 
hardt,  21  W.  Va.  76,  where  the  declaration 
of  intention  to  claim  the  property  as  a 
homestead  was  not  recorded  as  required  by 
statute  until  after  the  death  of  the  hus- 
band, when  it  was  filed  by  the  widow  on  her 
behalf  and  on  behalf  of  the  children. 

This  note  does  not  cover  the  cases  deal- 
ing with  the  riguL  of  the  person  by  whom 
the  homestead  was  oriprinally  acquired  to 
hold  it  exempt  from  his  previously  oon« 
tract ed  debts. 
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crty  ill  question  was  exempt  to  the  pensioner 
during  her  life,  although  she  was  not  tHe 
head  of  a  family,  even  from  dehis  contracted 
by  the  owner  thereof  prior  to  its  acquisition. 
So  that,  so  long  as  Jane  Wardell  lived, 
plaintiff  could  not  have  enforced  his  judg- 
ment against  the.  property,  although  she 
lived  upon  it  alone,  and  notwithstanding  the 
debt8  for  which  it  was  rendered  wore  con- 
tracted prior  to  its  acquisition  by  .her. 

But  the  question  here  is,  Did  the  heirs 
take  the  homestead,  free  from  the  antecedent 
debts  of  their  ancestor?  There  is  nothing  in 
any  of  these  statutes  which  expressly  so  de- 
clares; and,  if  there  be  any  such  exemption, 
it  must  be  bottomed  on  the  thought  that, 
as  the  property  could  not  have  been  taken 
by  the  judgment  creditor  during  the  life  of 
his  debtor,  the  exemption  so  stamped  upon  it 
passed  to  the  heirs  or  successors  in  interest, 
and  freed  it  from  the  antecedent  debts  of 
their  mother.  It  is  true  that  §  4010  pro- 
vides that  the  homestead  of  every  pensioner, 
purchased  and  paid  for  with  pension  mone}', 
shall  be  exempt,  no  matter  if  he  be  living 
alone,  and  that  it  shall  be  exempt  even  from 
debts  contracted  prior  to  its  acquisition ;  but 
this  evidently  has  reference  to  an  exemption 
during  the  life  of  the  owner.  The  manifest 
purpose  of  the  act  was  to  save  the  homestead 
to  a  pensioner  who  might  be  living  upon  it 
alone,  and  to  secure  it  to  him  free  from  ante- 
cedent debts.  Tliere  may  also  have  been  the 
thought  of  preserving  the  property  to  the 
pensioner,  even  though  he  had  invested  his 
pension  in  other  ways  and  in  other  things 
before  it  finally  reached  the  homestead. 

Appellants'  contention,  broadly  speaking, 
is  that  §  4010  creates  a  new  homestead, 
which  is  exempt  in  the  hands  of  heirs,  free 
from  the  antecedent  debts  of  the  ancestor. 
But  this  is  evidently  unsound.  True  this 
homestead  is  relieved  of  certain  rules  which 
apply  to  homesteads  in  general ;  but  for  the 
rules  applicable  to  homesteads  in  general 
we  must  look  to  the  statutes  and  decisions 
relating  thereto.  Under  the  general  home- 
stead statutes,  which  we  have  quoted,  this 
property,  although  homestead  in  character, 
and  exempt  during  the  life  of  the  pensioner, 
did  not  pass  to  her  heirs,  free  from  her  ante- 
cedent debts.  Code,  $  2985.  'This  is  the 
only  section  of  the  Code  relating  to  home 
stead  exemptions  after  the  death  of  the  own- 
er; and,  if  that  is  to  control,  the  property 
is  subject,  in  the  hands  of  the  heirs,  to  the 
antecedent  debts  of  the  owner.  Conceding, 
then,  that  the  property  in  question  was  a 
homestead,  and  exempt  in  the  hands  of  the 
purchaser,  there  is  nothing  in  the  statute 
which  declares  that  it  shall  be  exempt  in 
the  hands  of  the  heirs.  If  we  turn  to  the 
statute  with  reference  to  the  descent  of 
homesteads,  there  is  nothing  to  indicate  that 
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it  shall  pass  free  from  antecedent  debts,  al- 
though purchased  with  pension  money  or  the 
avails  thereof.  This  was  a  homestead  dur- 
ing the  pensioner's  life,  although  she  had  no 
family  living  with  her,  and  could  not  have 
been  taken  for  antecedent  debts;  but,  in 
order  to  determine  the  rule  to  he  applied 
after  her  death,  we  must  look  to  the  general 
statutes  as  to  the  descent  of  homesteads. 
Turning  to  that,  we  discover  that  it  is  not 
exempt  in  the  hands  of  the  heirs  from  the 
antecedent  debts  of  their  ancestor.  As  a 
general  rule  a  homestead  exemption  is  for 
the  benefit  of  the  occupant;  and  upon  his 
death,  in  the  absence  of  statute,  it  descends 
to  the  heirs  as  other  property  of  the  de- 
ceased. If  there  be  any  other  rule,  it  is  in 
virtue  of  some  statute  so  declaring.  So  that 
the  mere  exemption  of  property  as  a  home- 
stead does  not  fi^ee  it  from  the  debts  of  the 
owner  in  the  hands  of  his  heirs  after  death. 
If  there  be  any  such  exemption,  it  is  by 
reason  of  some  statute  so  stating.  There  is 
no  statute  which  exempts  any  kind  of  home- 
stead in  the  hands  of  heirs  free  from  the 
antecedent  debts  of  the  owner  contracted 
prior  to  its  acquisition.  Indeed,  the  ver>- 
opposite  rule  is  stated  in  the  statute  quoted. 
As  the  homestead  exemption  is  in  derogation 
of  common  right,  it  does  not,  in  the  absence 
of  statute,  descend  to  heirs  at  law,  and  may 
l)e  subjected  to  the  payment  of  the  ancestor'j^ 
debts.  Re  Liddle,  35  Misc.  173,  71  N.  Y. 
Supp.  474;  Briant  v.  Lyons,  29  La.  Ann. 
64.  In  Perkins  v.  Hinckley,  71  Iowa,  499,  32 
X.  W.  469,  we  had  a  (juvstion  quite  analogous 
to  the  one  here  involved.  There  the  widow 
of  one  Perkins,  who  was  a  pensioner,  sought 
to  have  certain  pension  money  of  her  de- 
ceased husband  set  asida  to  her  because  it 
was  exempt  from  execution.  The  adminis- 
trator resisted  her  claim,  and  was  successful 
in  the  district  court.  Upon  appeal  it  was 
held  that,  although  the  pension  money  was 
exempt  in  the  hands  of  the  pensioner,  the 
widow  was  not  entitled  to  have  it  set  off  to 
her  as  exempt  property,  under  a  statute 
providing  that  property  exempt  to  one  as 
the  head  of  a  family  should  be  exempt  in  the 
hands  of  the  widow.  If,  by  reason  of  its  ex- 
emption while  in  the  hands  of  the  deceased 
owner,  it  passed  to  his  widow  or  heirs  with 
the  same  freedom  from  execution  after  his 
death  as  before,  the  decision  must  of  neces- 
sity have  been  the  other  way. 

Appellants  rely  upon  a  line  of  cases  re- 
lating to  exemptions  of  personal  property 
to  the  widow  under  a  section  of  the  stat- 
ute which  says,  in  effect,  that  personal  prop- 
erty exempt  to  one  deceased  as  the  head  of 
a  family  shall  pass  to  his  widow,  exempt 
in  her  hand*  as  in  the  hands  of  the  deceased. 
But  it  is  evident  that  these  are  not  in  point, 
and  nothing  said  therein  gives  us  any  lielp 


1905. 


BEATTY   V.  WARDELL. 


54T 


is  the  solution  of  the  problem  now  before 
lis.  Of  such  canea  is  Ellsworth  v.  Ellsworth, 
33  Iowa,  164.  The  other  cases  cited  by  ap- 
pellants, such  as  Moninger  v.  Ramsey,  48 
Iowa,  368,  and  Kite  v.  Kite,  79  Iowa,  492, 
44  N.  W.  710,  decide  nothing  contrary  to 
the  rule  here  announced.  Some  things  said 
in  those  opinions  by  way  of  argument  are 
relied  upon  by  appellants,  and  may  give 
some  color  to  their  present  claim,  but  the 
actual  decisioTis  in  no  manner  govern  this 
case.  No  reliance  is  placed  upon  the  fact 
that  the  property  in  question  is  pension 
money  or  the  avails  thereof;  it  being  pruc- 
tically  conceded  that,  but  for  its  homestead 
character,  defendants  would  have  no  claim 
to  it.  .appellee's  motion  to  strike  appel- 
lants' amendment  to  abstract,  etc.,  is  over- 
ruled. 

We  are  clearly  of  opinion  that  the  prop- 
erty is  subject  to  plaintifTs  judgment,  and 
the  decree  is  affirmed. 

Petition  for  rehearing  denied  May  19, 
1900. 
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E.  J.  IX)WE  et  al. 

(—  Kan.  — ,  84  Pac.  570.) 

Married  woman's  contract. 

In  Kansas,  coverture  affords  no 
jBTTOund  for  declaring  invalid  a  married 
woman's  contract,  even  although  she  posses- 
ses no  separate  estate  or  separate  trade  or 
business. 

(February  10,  1906.) 

ERROR  to  the  District  Court  for  Phillips 
County,  prosecuted  by  plaintiff  and  de- 
fendant Mason   to  review  a  judgment  ad- 
judicating the  title  to  certain  real  estate. 
«  Reversed. 

Statefuent  by  Burch,  J.: 

The  plaintiff  in  error  commenced  the 
ttction  from  which  this  proceeding  in  error 
nrises  for  the  purpose  of  foreclosing  a  real- 
««tate  mortgage  executed  by  James  and  Ma- 
linda  Suggs.  B.  A.  Mason  answered  that 
he  is  the  owner  of  the  mortgaged  premises, 

Headnote  by  Burch,  J. 


and  traced  his  title  from  James  and  Ma- 
li nda  Suggs  through  their  deed  to  the  First 
Xational  Bank  of  Orleans,  Nebraska,  the 
deed  of  a  receiver  for  that  institution  to  W. 
A.  Green,  and  the  deed  of  the  latter  to  him. 
r.  E.  Nelson  answered,  claiming  that  C.  V. 
Rand  is  the  owner  of  the  land,  and  asked 
for  the  foreclosure  of  a  mortgage  given  by 
Rand  to  one  E.  J.  Lowe  and  by  the  latter 
transferred  to  him.  E,  J.  Lowe  answered 
that,  having  obtained  title  by  means  of 
quitclaim  deeds  from  the  heirs  of  James 
Suggs,  who  was  then  deceased,  and  bj'  means 
of  a  conveyance  from  the  holder  of  a  tax 
deed  to  the  land  he  had  conveyed  it  to  C. 
V.  Rand.  C.  V.  Rand  answered,  admitting 
the  conveyance  to  him,  but,  being  doubtful 
in  respect  to  the  soundness  of  his  title  and 
its  freedom  from  encumbrance^  he  asked  for 
relief  against  the  Nelson  mortgage  and 
against  Lowe  as  his  warrantor  in  the  event 
that  a  right  superior  to  his  should  be  es- 
tablished. The  Selbys  claimed  a  fraction- 
al interest  in  the  land  as  heirs  of  James 
Suggs,  deceased.  The  statute  of  limitations 
was  pleaded  as  a  bar  to  any  kind  of  relief 
upon  the  plaintiff's  mortgage.  The  case 
was  submitted  upon  an  agreed  statement  of 
facts,  which  reads  as  follows: 

•*  ( 1 )  It  is  stipulated  between  the  par- 
ties hereto  for  the  purpose  of  this  hearing 
that  the  following  are  the  facts  in  the  case: 

"(2)  That  James  Suggs  received  a  pat- 
ent to  th«  land  in  controversy  from  tho 
United  States,  dated  March  25,  1886,  and  on 
the  same  day  the  said  James  Suggs,  to- 
gether with  Malinda  Suggs,  his  wife,  then 
residents  of  Phillips  county,  Kansas,  bor- 
rowed of  one  Edward  E.  Parker  the  sum 
of  $500,  which  sum  they  agreed  to  repay 
on  the  1st  day  of  March,  1891,  all  of  whicli 
was  evidenced  by  a  note  of  that  date  which 
is  hereto  attached  and  marked  exhibit  A, 
and  that  on  the  same  day,  as  a  part  of  the 
same  transaction,  and  for  the  better  secur- 
ing of  said  note  and  interest  as  the  same- 
matured,  the  said  James  Suggs  and  Ma- 
linda Suggs  executed  to  the  said  Edward  E.. 
Parker  their  certain  mortgage  deed  con- 
veying to  the  said  Edward  E.  Parker  thi»- 
land  in  controversy,  which  mortgage  is  at- 
tached, marked  exhibit  B,  and  that  said 
mortgage  was  duly  filed  for  record  on  thi> 
27  th  day  of  March,  1886. 

"  (3-)  That  on  the  1st  day  of  January. 
1886,  the  First  National  Bank  of  Orleans. 
Nebraska,  was  a  going  concern,  duly  organ 


Case  Note. — Ownership  of  separate  estate, 
trade,  or  business  as  a  condition  of  married 
woman's  right  to  contract. — The  view  put 
forth  in  the  case  in  hand,  that  a  married 
woman  may  be  regarded  »n  wholly  freed 
from  fa'^r  common  law  disability  to  contract, 
4LJLA.(N.S.) 


though  legislation  on  the  subject  only  goe?* 
so  far  as  to  authorize  her  to  contract  freel\ 
with  reference  to  her  real  and  personal  prop- 
erty, and  to  carry  on  any  trade  or  business . 
or  to  perform  services,  on  her  sole  and  sepa- 
rate account,  seems  to  be  without  parallel 
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ized  under  the  national  banking  act,  and 
continued  to  be  a  going  concern  until  the 
1st  day  of  May,  1897,  upon  which  date  it 
became  and  was  insolvent,  and  was  so  de- 
clared by  the  Comptroller  of  the  Currency, 
and  one  P.  O.  Hedlund  was  duly  appointed 
receiver  thereof,  and  that  thereafter  and  up- 
on the  resignation  of  said  P.  O.  Hedlimd 
one  John  W.  McDonald  was  duly  appoint- 
ed, receiver,  and  continued  to  act  as  such  un- 
til the  affairs  of  said  bank  were  wound  up, 
which  date  was  about  the  Ist  day  of  Jan- 
uary, 1903.  That  from  the  1st  day  of 
January,  188C,  up  to  the  1st  day  of  May, 
1897,  and  during  all  the  time  said  bank 
was  a  going  concern,  George  W.  Burton  was 
the  president  thereof.  That  on  the  30th  day 
of  November,  1888,  James  Suggs  and  Ma- 
linda  Suggs,  his  wife,  executed  a  deed  to 
the  premises  in  controversy  in  which  the 
name  of  the  grantee  was  blank,  and  deliv- 
ered the  same  to  George  W.  Burton,  as 
president  of  said  bank^  such  deed  being  a 


warranty  with  full  covenants^  and  was  mado 
expressly  subject  to  the  mortgage  herein- 
before recited.  That  thereafter  the  premises 
in  controversy  were  shown  in  the  reports 
of  the  bank  as  an  asset  thereof,  and  con- 
tinued to  be  so  shown  until  the  year  1894, 
when  the  same  was,  by  order  of  the  Comp- 
troller of  the  Currency,  ordered  to  be,  and 
was,  charged  off  the  books  of  said  bank  un- 
der the  limitation  imposed  in  the  banking 
act  itself.  That  during  all  the  time  said 
premises  were  listed  as  an  asset  of  the  bank 
drafts  were  issued  by  said  bank  and  remit- 
ted by  George  W.  3urton  to  the  assignee  of 
said  mortgage  and  note  in  payment  of  in- 
terest. That  after  said  assets  were  charged 
off  the  books  of  said  bank  said  George  W. 
Burton  remitted,  on  March  25,  1895,  the 
interest  due  on  March  Ist  of  that  year.  On 
October  10,  1895,  he  remitted  the  interest 
due  on  September  1,  1895.  On  April  5, 
1896,  he  remitted  the  interest  due  on  March 
1,   1897. 


in  any  other  jurisdiction.  The  question  is 
generally  regarded  as  one  of  statutory  con- 
struction; and,  as  the  variance  between  the 
statutory  provisions  renders  the  cases  of 
little  comparative  value,  only  a  few  of  the 
later  ones  are  here  presented. 

It  may  also  be  remarked  that  where,  as 
is  sometimes  the  case,  statutes  abolish  all 
disability  on  the  part  of  married  wx)men  to 
c»ntract,  with  certain  exceptions,  the  owner- 
ship of  a  separate  estate,  trade,  or  business 
will  not  be  r.n  element  of  the  right  to  con- 
tract; while,  where  tliey  impose  such  disa- 
bility, with  certain  exceptions,  such  owner- 
ship'will  be  a  circumstance  bearing  only  on 
the  subordinate  question,  hereinafter  dis- 
cussed, whether  the  prior  ownership  of  sepa- 
rate property,  trade,  or  business  is  a  con- 
dition precedent  to  the  right  to  contract  with 
respect  thereto,  where  conferred  by  such  an 
exception. 

The  weight  of  authority  seems  to  favor 
the  view  tnat  statutes  conferring  the  right 
on  married  women  to  contract  with  respect 
to  their  separate  estates,  or  to  carry  on  trade 
or  business  on  their  own  account,  are  not 
to  be  construed  as  conferring  the  right  to 
contract  generally. 

Thus,  in  First  Nat.  Bank  v.  Hirschkowitz, 
46  Fla.  588,  35  So.  22,  it  is  h-eld  that  a  prom- 
issory' note  of  a  married  woman  is  void  un- 
less she  shall  have  been  made  a  free  trader, 
although  her  separate  statutory  property 
may  be  subjected,  in  equity,  to  a  debt  con- 
tracted in  respect  of  it. 

In  Frazee  v.  Frazee,  79  Md.  27,  28  Atl. 
1106,  it  is  held  that,  except  in  regard  to  the 
separate  estate  of  a  feme  covert,  or  where 
she  is  empowered  by  statutory  authority  to 
act  as  a  feme  sole,  all  her  covenants,  con- 
tracts, and  agreements  in  courts  of  law,  as 
well  as  of  equity,  are  absolutely  null  and 
void;  so  that,  where  a  statute  prescribes 
the  joint  deed  of  herself  and  husband,  or  a 
power  of  attorney  executed  jointly  with 
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her  husband,  as  the  mode  by  which  her  stat- 
utory or  real  estate  may  be  conveyed,  her 
agi'cement  to  sell  real  estate  cannot  be 
specifically  enforced. 

In  Kenton  Ins.  Co.  v.  McClellan.  43 
Mich.  564,  6  N.  W.  88,  it  is  held  that  a 
maried  woman's  power  to  contract  is  not 
gt^neral,  but  statutory,  and  cannot  be  ex- 
tended beyond  the  constitutional  and  stat- 
utory limits;  so  that  sbe  cannot  be  held 
liable  on  a  promissory  note  if  not  given  with 
respect  to  her  separate  estate. 

In  Linderman  v.  Farquharson,  101  N.  Y. 
434,  5  N.  E.  67,  it  is  held  that  statutory 
power  to  contract  with  respect  to  her  sepa- 
rate estate,  or  to  carry  on  business  on  her 
own  account,  only  enabled  a  married  woman 
to  contract  to  that  extent. 

In  Citizens*  State  Bank  v.  Smout,  62  Xeb. 
223,  86  N.  W.  1068,  it  is  held  that,  wher^ 
a  statute  only  confers  upon  a  married  wom- 
an the  right  to  contract  with  reference  to 
her  separate  property,  trade,  or  business,  or 
upon  the  faith  or  credit  thereof,  and  with 
the  intent  thereby  to  charge  her  separate 
estate,  she  is  not  liable  upon  promissor^^ 
notes  signed  by  her  as  surety,  her  comraop- 
law  disability  being  in  force  except  as  abro- 
gated by  statute. 

In  Buning  v.  Berteling,  5  Ohio  N.  P. 
167,  it  is  held  that  a  married  woman  cannot 
be  held  liable  on  her  promissory  note,  where 
it  does  not  appear  that  she  has  separate 
property  to  be  charged  therewith. 

In  American  Mortg.  Co.  v.  Owens,  IS  C. 
C.  A.  513.  25  U.  S.  App.  659,  72  Fed.  219, 
it  is  held  that  the  constitutional  and  stat- 
utory provisions  of  South  Carolina,  reserv- 
ing to  a  married  woman  her  separate  prop- 
erty, and  authorizing  her  to  contract  and  be 
contracted  witn,  as  to  it,  in  the  same  manner 
as  if  she  were  unmarried,  do  not  empower 
her  to  make  a  contract  not  intended  to  bene- 
fit her  separate  property  or  having  refer- 
ence thereto;  so  that  her  mortgage,  given  to 
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*<(4)  That  on  or  about  the  22d  day  of 
May,  1889,  the  said  James  Suggs  departed 
this  life,  leaving  surviving  him  his  widow, 
Malinda  Suggs,  and  the  following  children 
and  heirs  at  law,  to  wit:  Eliza  Suggs, 
Katie  Suggs,  Sarah  E.  Thompson,  Sarah  M. 
Selby,  and  Mary  Selby,  daughters,  and  Al- 
exander Corbett  and  Sarah  £.  Corbett,  chil- 
dren of  a  deceased  daughter  and  grand- 
children of  the  said  James  Suggs.  The  said 
Alexander  Corbett  was  also  known  as  Har- 
ry Corbett.  That  on  the  29th  day  of  Au- 
gust, 1901,  Malinda  Suggs,  the  widow,  and 
Eliza  Suggs,  single,  Katie  Suggs,  single, 
Sarah  E.  Thompson  and  husband,  and  Al- 
exander Harry  Corbett  and  Sarah  E.  Cor- 
bett, conveyed  to  E.  J.  Lowe,  by  quitclaim 
deed,  the  premises  in  controversy,  which 
deed  was  duly  filed  for  record  September 
2,  1901.  That  on  the  4th  day  of  Septem- 
ber, 1899,  the  county  of  Phillips  in  the 
state  of  Kansas,  acting  by  and  through  its 
officers,  duly  authorized  thereunto,  execut- 


ed to  one  Eliza  Rundle  a  tax  deed  to  the 
premises  in  controversy,  which  deed  was 
duly  recorded  on  September  14,  1899,  and  on 
the  6th  day  of  September,  1901,  the  said 
Eliza  Rundle,  single,  conveyed  the  premises 
in  controversy  to  the  said  E.  J.  Lowe,  by 
quitclaim  deed,  which  deed  was  duly  re- 
corded on  September  14,  1901. 

"(5)  That  afterwards,  and  on  the  20th 
of  September,  1901,  the  said  E.  J.  Lowe 
and  husband  conveyed  to  one  C.  V.  Rand, 
by  warranty  deed,  with  full  covenants,  the 
premises  in  controversy,  which  deed  was 
duly  recorded  on  the  23d  day  of  September, 
1901.  That  said  C.  V.  Rand  purchased  the 
said  premises  in  controversy  from  E.  J. 
Lowe  in  reliance  upon  the  records,  and 
without  any  notice  of  outstanding  equities 
further  than  the  record  disclosed,  and  that 
he  paid  a  full  consideration  to  the  said  E. 
J.  Lowe  in  good  faith  and  in  reliance  upon 
the  warranty  of  said  E.  J.  Lowe,  to  wit, 
the  sum  of  $300  in  cash  and  a  mortgage  of 


secure  a  loan  for  her  husband's  benefit,  is 
invalid. 

In  Hirth  v.  Hirth,  98  Va.  121,  34  S.  E. 
964,  involving  the  validity  of  i»  wife's  un- 
dertaking to  .assume  her  husband's  debt, 
it  is  held  that,  although  a  statute  empowers 
a  married  woman  to  make  contracts  as  if 
sole,  in  respect  to  her  trade,  business,  labor, 
services,  and  separate  estate,  or  upon  the 
faith  or  credit  thereof,  she  is  incapable  of 
making  a  contract,  unless  she  owns  a  sep- 
arate estate,  at  the  time  the  contract  is 
made. 

In  Wisconsin,  a  statute  conferring  similar 
powers  was  held  not  to  authorize  the  making 
of  a  contract  by  a  married  woman  to  pay 
for  her  board  while  living  with  her  husband 
and  engag«id  in  no  business.  Chickering- 
Chase  Bros.  Co.  v.  White  (Wis.)  106  N. 
W.  797. 

As  to  whether  a  married  woman  author- 
ized by  statute  to  hold,  acquire,  and  contract 
with  reference  to  her  separate  estate  may 
enter  into  a  valid  contract  with  respect  to 
the  acquisition  of  property,  where  she  pre- 
viously had  no  separate  estate  or  business, 
there  is  some  difference  of  opinion,  the  pre- 
ponderance of  authority,  however,  being  in 
favor  of  such  right. 

In  Hays  v.  Jordan,  85  Ga.  741,  9  L.R.A. 
373,  11  S.  E.  833,  it  is  held  that  a  stat- 
ute providing  that  all  property  acquired 
by  the  wife  during  coverture  shall  vest  in 
and  belong  to  her  authorizes  a  married  wom- 
an to  make  a  binding  contract  for  the 
purpose  of  acquisition  of  property,  whether 
she  has  a  separate  estate  or  not.  The 
court  says :  **The  law  having  thus  given  her 
the  power  to  hold  in  her  own  right  prop- 
erty given  to  or  inherited  by  her,  free  from 
her  husband  and  without  the  intervention 
of  a  trustee,  it  gave  her  necessarily  the 
power  to  contract  and  be  contracted  with, 
.  .  •  ^  If  the  law  deals  thus  generously 
with  wives  who  were  so  fortunate  as  to  own 
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property  at  the  time  of  marriage,  or  who 
have  received  or  inherited  property  since, 
why  will  it  not  so  deal  with  all  wives? 
.  .  .  We  can  see  no  good  reason  to  hold 
that  the  same  rights  were  not  conferred 
upon  the  wife  who  had  nothing  at  her  mar- 
riage, and  has  acquired  nothing  by  gift  or  in- 
heritance since.  The  legislature,  in  our 
opinion,  intended  to  put  all  wives  upon  the 
same  footing  in  regard  to  contracts  and  ac- 
quiring property,  and  intended  to  allow 
them  to  make  contracts,  whether  they  have 
separate  estates  or  not,  and  to  make  these 
contracts  binding  whether  executed  or  exec- 
utory." 

Campe  v.  Home,  158  Pa.  508,  27  Atl. 
1106,  is  to  the  same  effect. 

A  married  woman,  authorized  to  contract 
in  respect  to  her  separate  estate  and  to  en- 
gage in  business,  may  purchase  property  on 
credit,  and  bind  herself  by  an  executory 
contract  to  pay  the  consideration  money, 
although  she  has  no  antecedent  estate  to 
be  benefited,  and  though  the  purchase  is  not 
made  for  the  purposes  of  trade  or  business. 
Cashman  v.  Henry,  75  N.  Y.  103,  31  Am. 
Rep.  437;  Minners  v.  Smith,  40  Misc.  648, 
83  N.  Y.  Supp.  117. 

In  Kriz  v.  Peege,  119  Wis.  106,  95  N.  W. 
108,  it  is  held  that  the  possession,  by  a 
married  woman,  of  a  separate  estate  or 
business,  or  a  contemplation  by  her  to  en- 
gage in  business,  is  not  essential  to  her  stat- 
utory right  to  contract  as  regards  the  ac- 
quirement of  property;  that,  while  the  sep- 
arate estate  is  essential  to  the  making  of 
the  contract  by  her,  merely  to  charge  her 
separate  estate  binding  in  equity,  it  is  not, 
to  make  a  contract  authorized  by  the  stat- 
ute. 

On  the  other  hand,  it  is  held  in  Harrison 
V.  Mansur-Tibbetts  Implement  Co.  16  Tex. 
Civ,  App.  632,  41  S.  W.  842,  that  a  wife 
authorized  to  acquire  separate  property  can- 
not do  so  by  purchase  wholly  on  a  credit. 
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$350  executed  as  a  part  of  the  considera- 
tion of  said  purchase,  dated  September  20, 

1901,  payable  to  the  order  of  £.  J.  Lowe. 
That  on  the  21st  day  of  November,  1901, 
the  said  C.  V.  Rand  duly  filed  in  the  of- 
fice of  the  register  of  deeds  of  Phillips 
county,  Kansas,  an  acknowledged  caveat  to 
the  effect  that  said  $350  mortgage  was  given 
as  part  consideration  of  the  purchase  of 
said  premises;  that  the  title  to  said  prem- 
ises was  defective,  and  that  the  oonsidera- 
tion  for  said  mortgage  had  in  whole  or  in 
part  failed;  and  that  afterwards,  on  the 
7th  day  of  December,  1901,  said  note  and 
mortgage  was  duly  assigned  to  one  John 
C.  Bullard  for  a  valuable  consideration  as 
collateral  security  for  a  loan,  and  that  he 
subsequently,  upon  payment  of  the  debt, 
delivered  the  same  to  the  said  E.  J.  Lowe. 
That  the  said  £.   J.   Lowe^  on  March  28, 

1902,  duly  sold  and  indorsed  said  note  and 
assigned  said  mortgage  before  its  maturity 
to  the  said  defendant,  C.  E.  Nelson,  who 
still  owns  the  same,  hereto  attached  as  ex- 
hibits C  and  D  and  E  and  F.  That  said 
Nelson  was  informed  at  the  time  of  said 
purchase  that  such  caveat  was  on  file. 

"  (0)  That  upon  the  appointment  of  the 
said  P.  0.  Hedlund  as  receiver  of  said 
First  National  Bank  of  Orleans,  Nebraska, 
he  found  among  the  books,  papers,  and  as- 
sets in  the  vault  of  said  bank  the  deed  ex- 
ecuted by  the  said  James  Suggs  and  wife, 
as  hereinbefore  recited,  and  took  posses- 
sion of  the  same,  and  delivered  the  same, 
with  the  books  and  papers  of  said  bank,  to 
his  successor,  John  W.  McDonald.  That 
said  deed  was  in  all  respects  in  the  same 
condition  as  when  it  was  delivered  to  the 
said  George  W.  Burton,  as  president  of  said 
the  First  National  Bank  of  Orlojinn.  Ne- 
braska. 

"(7)  That  on  the  8th  day  of  January. 
1902,  John  W.  McDonald,  as  receiver  of 
said  the  First  National  Bank  of  Orleans, 
h&ving  previously  applied  to  the  circuit 
court  of  the  United  States  for  the  district 
of  Nebraska  for  authority  to  sell  the  prem- 
ises in  controversy  or  the  interest  of  the 
bank  therein,  did  on  said  date  execute  to 
one  W.  A.  Green  a  deed  to  said  premises 
executed  by  him,  the  said  John  W.  McDon- 
ald, as  such  receiver,  in  accordance  with 
and  under  the  direction  of  said  circuit  court, 
which  deed  was  duly  filed  of  record  on  the 
1st  day  of  April,  1902.  That  on  March  28. 
1902,  said  W.  A.  Green  and  wife  executed 
and  delivered  to  one  B.  A.  Mason  their 
quitclaim  deed  to  the  premises  in  contro- 
versy, which  deed  was  duly  recorded  on 
the  Ist  day  of  April,  1002.  *That  the  deed 
made  by  James  Suggs  and  wife,  in  blank, 
was,  on  the  1st  day  of  April,  1902,  filed  for 
record  in  the  office  of  the  register  of  deeds 
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of  Phillips  county,  Kansas,  and  at  the  time 
of  the  filing  thereof  it  had  written  or 
printed  therein  as  the  name  of  the  grantee, 
*First  National  Bank  of  Orleans,  Neb.* 

"(8)  It  is  further  stipulated  that  the  re- 
mittances of  interest  made  by  George  W. 
Burton  were  sent  to  one  and  directed  to 
William  A.  Porter,  Marshall,  Michigan,  and 
were  written  upon  the  letter  heads  of  the 
bank  of  which  said  Burton  was  president, 
and  were  signed  'Geo.  W.  Burton.' 

"(9)  That  shortly  after  the  execution  of 
the  bond  the  said  Edward  £.  Parker  in- 
dorsed the  same  as  appears  thereon,  and  for 
value  sold  and  delivered  it,  together  with 
the  accompanying  mortgage,  to  one  Betbia 
L.  Humphrey,  and  at  the  same  time  he 
placed  the  assignment  on  the  said  mortgage 
which  appears  thereon:  but  said  assign- 
ment was  unacknowledged  and  was  never 
recorded.  That  afterward,  and  on  the  29th 
day  of  January,  1902,  E.  E.  Parker  exe- 
cuted in  writing  an  assignment  of  said 
mortgage  to  said  Bethia  L.  Humphrey,  duly 
acknowledged  the  execution  of  the  same, 
which  assignment  was  duly  recorded  on  the 
2d  day  of  April,  1902.  That  on  the  2l8t 
day  of  March,  1902,  said  Bethia  L.  Humph- 
rey executed  an  assignment  of  said  mort- 
gage to  one  M.  J.  Harrington,  which  assign* 
ment  was  duly  filed  for  record  on  the  2d 
day  of  April,    1902. 

"(10)  That  on  or  about  the  year  1890 
the  said  James  Suggs  and  Malinda  Sug^r^ 
removed  from  Phillips  county,  Kansas,  and 
continued  at  all  times  thereafter  until  the 
death  of  said  James  Suggs  to  reside  in  or 
near  Orleans,  in  the  state  of  Nebraska,  and 
said  Malinda  Suggs  thereafter  continued  to 
be  a  resident  of  Nebraska. 

"(11)  That  after  said  James  Suggs  and 
family  removed  to  the  state  of  Nebraska 
said  premises  were  unoccupied  until  about 
the  year  1899,  when  the  same  was  taken 
possession  of  by  Kliza  Bundle,  under  her 
tax  deed.  The  only  possession,  if  «ny,  prior 
thereto,  after  the  removal  of  said  Suggs.  l>e- 
ing  the  constructive  possession  which  the 
law  would  imply  from  ownership  under  said 
warranty  deed  from  Suggs  and  wife,  deliv- 
ered, as  aforesaid,  to  the  said  George  W. 
Burton,  as  president  of  said  First  Nation- 
al Bank  of  Orleans,  Nebraska. 

"(12)  It  is  further  stipulated  that  neither 
the  said  defendants  Selbys,  interveners  here- 
in, defendants  Lowe  and  wife  and  Rand  and 
wife,  had  any  notice  or  knowledge  of  the 
assignment  of  said  Suggs's  note  and  mort- 
gage until  said  assignments  were  placed  of 
record  in  April,   1902. 

"(13)  It  is  further  agreed  that  said  de- 
fendants named  in  the  last  paragraph  would 
testify  that  they  had  no  notice  of  the  pay- 
ments   of    instahnents   of   interest   on    said 
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note  so  made  by  said  George  W.  Burton, 
president  of  said  First  National  Bank  of 
Orleans,   Nebraska. 

"(14)  Tbat  the  consideration  for  which 
:ULid  tax  deed  was  issued  to  Eliza  Bundle 
was  $71.96,  at  the  date  of  the  issuance  of 
said  deed  on  September  4,   1899. 

**(15)  That  immediately  upon  the  convey- 
-inee  of  the  said  land  to  the  defendant  C  V. 
Rand,  as  aforesaid,  said  Rand  entered  into 
the  possession  thereof,  and  immediately  atid 
U'forc  the  commem-enicnt  of  this  suit,  made 
iii sting  and  valuable  improvements  there- 
on, but  the  value  of  such  improvements  and 
the  value  of  the  rents  and  profits  of  said 
land  are  not  agreed  to  at  this  time,  but 
are  reserved  until  the  final  determination 
of  this   action. 

•*(16)  It  is  further  agrreed  that  all  the 
foregoing  facts  are  also  agreed  to  upon  be- 
half of  and  for  the  interveners,  Sarah  M. 
Selby,  Lewis  Selhv.  Solomon  Selby,  and 
Mary  Selby,  and  the  defendant  C.  E.  Nel- 
«<on. 

•*<17)  It  is  further  stipulated  in  the 
above  case  that  at  the  time  the  patent  is- 
sued to  said  James  Suggs  to  the  premises 
in  controversy,  to  wit,  March  25,  188H,  he, 
rhe  said  James  Suggs,  took  a  fee-simple  title 
to  the  premises  in  controvert-.  That  Ma- 
li nda  Suggs,  his  wife,  had,  at  the  dat«  of 
»he  execution  of  said  note  and  mortgage, 
no  separate  property  or  estate;  and  that 
lier  only  right  of  property  at  that  time  was 
tlie  marital  right  of  expectancy  in  the  said 
premises  owned  by  and  patented  to  the  said 
Tames  Suggs,  and  covered  by  the  note  and 
mortgage  in  controversy,  and  that,  on  the 
death  of  the  said  Jamew  Suggs,  she.  the 
-^aid  Malinda  Suggs,  his  wi<low,  took  a  fee- 
simple  title  by  inheritance,  under  the  laws 
of  the  state  of  Kansas,  to  the  undivided  half 
interest  of  whatever  interest,  if  any,  the 
said  James  Suggs  may  have  had  at  the  time 
of  his  death  in  the  said  mortgaged  premises 
in  controversy.  That  at  the  time  said  note 
and  mortgage  were  given  the  said  premises 
were  ueed  and  occupied  as  the  homestead  of 
James  and   Malinda   Suggs." 

The  court  held  that  action  upon  the  note 
secured  by  the  plaintifT's  mortgage  is  barred 
by  the  statute  of  limitations;  that  Mason's 
title  is  invalid;  that  the  Selhys  have  no 
interest  in  the  land :  that  Rand  is  the  owner 
of  it :  and  that  the  Nelson  mortgage,  which, 
pending  the  hearing,  had  been  assigned  to 
Lowe,  was  a  valid  lien,  and  should  be  en- 
forced. Judgment  was  rendered  according- 
ly, and  the  plaintiff,  Harrington,  and  the 
defendant   Mason,    prosecute   error. 

Messrs.  C.  A.  Lewis  and  Burnham  & 
Dashielly  for  nlaintin  in  error: 

The  statute  of  limitations  did  not  run. 

Gen.  Stat.  S  4449;  Lane  v.  National 
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Bank,  C  Kan.  74;  Bonifant  v.  Doniphan,  3 
Kan.  26;  Hoggett  v.  Emerson,  8  Kan.  262; 
Morrell  v.  Ingle,  23  Kan.  32;  Conlon  v. 
Lanphear.  37  Kan.  431,  15  Pac.  600 ;  Ament 
v.  Lowenthall,  52  Kan.  706,  35  Pac.  804; 
Williams  v.  Metropolitan  Street  R.  Co.  68 
Kan.  17,  64  L.R.A.  794,  104  Am.  St.  Rep. 
377,  74  Pac.  600. 

We  could  ignore  the  one  joint  maker  en- 
tirely, and  rely  solely  upon  the  other  signer. 

Newhall  v. 'Field '(N.  M.)  79  Pac.  711; 
Moore  v.  Gray,  26  Ohio  St.  525;  Camp.  v. 
Bostwick,  20  Ohio  St.  337,  5  Am.  Rep.  669 ; 
Missouri  Sav.  &  L.  Co.  v.  Rice,  28  C.  C.  A. 
305,  55  U.  S.  App.  205,  84  Fed.  131;  19  Am. 
&  Eng.  Enc*  Law,  2d  ed.  p.  512;  Linn  v. 
Ziegler,   68  Kan.  528,   75   Pac.   489. 

Whenever  anyone  gives  a  mortgage  to  se- 
cure the  payment  of  a  note,  that  mortgage 
can  be  foreclosed  so  long  as  the  note  is  alive 
as  to  either  of  the  payors. 

Perry  v.  Horack,  63  Kan.  88,  88  Am. 
St.  Rep.  225,  64  Pac.  990;  Jackson  v.  Long- 
well,  63  Kan.  93,  64  Pac.  991;  Fuller  v. 
McMahan,  64  Kan.  441,  67  Pac.  828;  Coop- 
er V.  Haythorn,  66  Kan.  91,  71  Pac.  277. 

A  married  woman,  who  has  no  separate 
estate,  may  borrow  money,  and,  by  her  con- 
tract to  repay  the  same,  become  personally 
liable  therefor. 

Kriz  V.  Peego,  119  Wis.  105,  95  N.  W. 
108;  Tillman  v.  Shackleton,  15  Mich.  446. 
03  Am.  Dec.  198;  Faddis  v.  Woollomes,  10 
Kan.  56;  Furrow  v.  Chapin,  13  Kan.  107; 
Building  &  Loan  Asso.  v.  Jones,  32  S.  C.  313, 
10  S.  E.  1079;  Hibernian  Sav.  Inst.  v. 
Luhn,  34  S.  C.  175,  13  S.  E.  357:  Sidwav 
V.  Nichol,  62  Ark.  146,  34  S.  W.  529 ;  Wil 
dor  V.  Richie,  117  Mass.  382;  Miner  v. 
Pearson,   16  Kan.  27. 

Messrs.  Flansburg  &  Williams,  for  de- 
fendant  in  error: 

The    disability    of    nonresidence    is     re- 
i  moved  in  case  of  death,  and  the  remedy  is 
I  thereby  immediately  revived,  and  the  stat- 
ute of  limitations  begins  to  run  anew. 

Hanson  v.  Towle,  19  Kan.  273;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Burlingame  Twp.  36 
Kan.  628,  59  Am.  Rep.  578,  14  Pac.  271; 
Rork  V.  Douglas  County,  46  Kan.  175,  26 
Pac.  391 ;  Bauserman  v.  Charlott,  46  Kan. 
480,  26  Pac.  1051;  Kulp  v.  Kulp.  51  Kan. 
341,  21  L.  R.  A.  550,  32  Pac.  1118;  Palm- 
er V.  Palmer,  36  Mich.  487,  24  Am.  Rep. 
605;  Savage  v.  Scott,  45  Iowa,  130;  Baus- 
erman V.  Blunt,  147  r.  S.  647,  37  L.  ed. 
316,   13  Sup.  Ct.  Rep.  466. 

A  married  woman  in  the  state  of  Kansas 
is  under  the  common-law  disability  of  cov- 
erture, excei)t  where  that  disability  is  re- 
moved by  statute. 

Taliman  v.  Jones,  13  Kan.  438;  Comegys 
V.  Vasae,  1  Pet.  193,  7  L.  ed.  108:  2  Fearne, 
Contingent  Remainders,  Smith's  ed.  23;    1 


552 


KANSAS  SUPREME  COURT. 


Feb.. 


Feame,  Contingent  Remainders,  Smith's  ed. 
561. 

The  contract  of  a  married  woman,  made 
without  reference  to  her  separate  estate,  and 
when  in  fact  she  possesses  no  separate  es- 
tate, is  absolutely  void  and  unenforceable. 

Deering  v.  Boyle,  8  Kan.  625,  12  Am.  Rep. 
480;  Knaggs  v.  Mastin,  9  Kan.  532;  Miner 
V.  Pearson,  16  Kan.  27. 

Where  the  debt  itself  is  barred,  the 
mortgage  ceases  to  have  any  valid  exist- 
ence. 

Schmucker  v.  Sibert^  18  Kan.  104,  26  Am. 
Rep.  765. 

Burch,  J.,  delivered  the  opinion  of  the 
court: 

If  the  note  in  suit  be  a  valid  obligation, 
enforceable  against  Mrs.  Suggs,  her  absence 
from  the  state  tolls  the  statute,  and  the 
plaintiff's  mortgage  may  be  foreclosed.  If 
not,  his  action  is  barred.  It  is  claimed  that 
Mrs.  Suggs  is  not  bound  because  she  had 
no  separate  estate  when  the  note  was  given, 
and  it  does  not  appear  to  be  a  contract 
made  in  connection  with  any  trade  or  busi- 
ness conducted  on  her  sole  and  separate  ac- 
count; that  the  so-called  married  woman's 
act  permits'  contracts  only  in  reference  to 
these  matters,  and  that,  except  as  they  are 
removed  by  statute,  all  the  common-law  dis- 
abilities of  married  women  persist.  The 
question  for  determination,  therefore,  is  the 
measure  of  capacity  to  enter  into  contracts 
which  a  married  woman  possesses  under  the 
laws  of  Kansas.  The  legislative  act  referred 
to  took  effect  October  31,  1868,  and  reads 
as  follows: 

"Sec.  1.  The  property,  real  and  personal, 
which  any  woman  in  this  state  may  own  at 
the  time  of  her  marriage,  and  the  rents,  is- 
sues, profits,  or  proceeds  thereof,  and  any 
real,  personal,  or  mixed  property  which 
shall  come  to  her  by  descent,  devise,  or  be- 
quest, or  the  gift  of  any  person  except  her 
husband,  shall  remain  her  sole  and  separate 
property,  notwithstanding  her  marriage,  and 
not  be  subject  to  the  disposal  of  her  hus- 
band or  liable  for  his  debts. 

"Sec.  2,  A  married  woman,  while  the 
marriage  relation  subsists,  may  bargain, 
sell,  and  convey  her  real  and  personal  prop- 
erty, and  enter  into  any  contract  with  ref- 
erence to  the  same,  in  the  same  manner,  to 
the  same  extent,  and  with  like  effect  as  a 
married  man  may  in  relation  to  his  real  and 
personal  property. 

"Sec.  3.  A  woman  may,  while  married, 
sue  and  be  sued,  in  the  same  manner  as  if 
she  were  unmarried. 

**Sec.  4.  Any  married  woman  may  carry 
on  any  trade  or  business,  and  perform  any 
labor  or  services,  on  her  sole  and  separate 
account;  and  the  earnings  of  any  married 
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woman  from  her  trade,  business,  labor,  or 
services  shall  be  her  sole  and  separate  prop- 
erty, and  may  be  used  and  invested  by  her 
in  her  own  name." 

Gen.  Stat.  1901,  chap.  62. 

Much  stress  is  placed  upon  the  words  of 
the  2d  section,  "enter  into  any  contract 
with  reference  to  the  same;"  that  i^. 
with  reference  to  her  real  and  personal  prop- 
erty. In  the  case  of  Deering  v.  Boyle,  S 
Kan.  525,  12  Am.  Rep.  480,  decided  at  the 
July,  1871,  term,  suit  had  been  brought 
on  a  promissory  note  given  by  a  married 
woman.  She  answered  that  when  the  note 
was  given  she  was  a  married  woman;  that 
the  note  was  given  to  the  payee  in  sat- 
isfaction of  her  husband's  sole,  separate, 
and  individual  debt,  and  that  it  was  given 
without  any  benefit  or  consideration  what- 
ever moving  to  her.  The  district  court  sus- 
tained a  demurrer  to  this  defense,  and  this 
court  affirmed  the  judgment.  In  the  facts 
of  the  case  there  can  be  found  no  intimation 
that  the  woman  had  ever  possessed  any 
proi3erty,  trade,  or  business.  There  is  no 
presumption  of  law  that  she  had  done  so, 
and,  if  such  had  been  the  case,  the  allega- 
tions of  the  answer  show  that  her  contract 
could  not  have  had  any  possible  connection 
with  them  or  with  her  services  or  earnings. 
The  note  concerned  a  matter  entirely  outside 
of  the  statute,  and  yet  it  was  held  that 
she  had  capacity  to  make  it,  and  that 
judgment   might   be    rendered   upon   it. 

In  the  case  of  Wicks  v.  Mitchell,  9  Kan. 
80,  decided  at  the  January,  1872,  term,  suit 
was  brought  on  a  promissory  note  execut- 
ed by  a  married  woman  with  others,  one  of 
whom  was  her  husband.  She  answered  that 
the  note  was  given  in  liquidation  of  the 
debt  of  the  other  makers,  and  that  she 
signed  as  surety  only.  Her  answer  also 
contained  the  following  allegations:  "That 
said  note  was  not  given  to  the  plaintiff  for 
the  benefit  of  this  defendant,  nor  for  the  use 
and  benefit  of  her  sole  and  separate  proper- 
ty, nor  with  reference  to  the  same,  nor  for 
anything  which  might  or  could  inure  to  its 
or  her  benefit;  that  this  defendant  did  not. 
nor  has  she,  charged  her  sole  or  separate 
property  with  the  payment  of  said  note, 
but  at  the  time  of  its  exfKsution  refused  to- 
in  any  manner  so  charge  her  sole  and  sep- 
arate property,  or  any  part  thereof."  A 
demurrer  was  sustained  to  the  answer,  and 
judgment  given  for  the  plaintiff.  This  an- 
swer went  beyond  the  one  made  in  Deering 
V.  Boyle,  supra^  in  that  it  pleaded  the 
woman's  refusal  to  charge  her  separate  prop- 
erty with  the  satisfaction  of  the  contract. 
If  the  possession  of  a  separate  estate  whicli 
may  be  bound  is  necessary  in  order  to  con- 
fer capacity  to  contract,  the  exclusion  of 
such  estate  from  benefit  from  the  transac- 
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tion  and  from  liability  for  the  satisfaction 
of  the  contract  ought,  it  would  seem,  to  be 
equivalent  to  the  possession  of  no  estate, 
so  far  as  that  contract  is  concerned.  Nev- 
ertheless, it  was  held  by  this  court  that  Mrs. 
Wicks  had  capacity  to  make  the  contract; 
that  the  answer  stated  no  defense,  and  that 
the  judgment  upon  it  against  her  was  au- 
thorized by  law. 

In  the  case  of  Larimer  v.  Kelley,  10  Kan. 
298,  decided  at  the  July,  1872,  term,  it  ap- 
peared that  in  1864  Mrs.  Larimer  and  Mrs. 
Kelley  were  captured  by  the  Sioux  Indians. 
They  both  escaped^  and  afterwards  entered 
into  an  a  ^cement  with  each  other  to  write 
and  publish  a  book  describing  their  expe- 
riences during  captivity.  The  expenses  of 
the  work  were  to  be  borne  by  Mrs.  Larimer, 
and  the  profits  were  to  be  divided  equally. 
The  petition  of  Mrs.  Kelley  alleged  that 
when  the  manuscript  was  nearly  complet- 
ed Mrs.  Larimer  took  possession  of  it,  car- 
ried it  to  Philadelphia,  and  had  it  published 
in  her  own  name,  thereby  depriving  Mrs. 
Kelley  of  the  credit  and  reputation  of  the 
authorship  of  the  book,  and  of  her  share  of 
the  profits  of  its  publication.  The  answer 
alleged  that  at  the  time  the  agreement  was 
made  the  defendant  was  a  married  woman 
and  had  no  trade,  business,  or  property  on 
her  own  account,  had  no  earnings  from  any 
such  trade  or  business  or  from  the  perform- 
ance of  any  labor  or  services,  was  incapable 
of  making  the  contract  sued  upon,  was  not 
authorized  to  do  so  by  her  husband,  and  that 
the  plaintiff  was  also  a  married  woman 
when  the  contract  was  made,  and  therefore 
incapacitated  to  enter  into  a  binding  agree- 
ment. A  demurrer  was  sustained  to  this  an- 
swer, and  judgment  was  rendered  accord- 
ingly. The  contract  pleaded  was  made  while 
the  married  woman's  act  of  1859  was  still  in 
force.  Comp.  Laws  1862,  chap.  141 ;  Acts 
1859,  chap.  94,  p.  564.  Under  that  act,  as 
under  the  act  of  1868  which  supplanted  it, 
the  only  express  grant  of  power  to  make 
contracts  is  that  contained  in  S  2,  which 
relates  exclusively  to  property.  The  points 
of  the  argument  made  in  support  of  Mrs. 
Larimer*8  answer  are  identical  with  those 
made  in  opposition  to  the  liability  of  Mrs. 
Suggs:  Disability  at  common  law  to  con- 
tract at  all;  capacity  to  contract  now  only 
to  the  extent  to  which  the  common-law  dis- 
ability has  been  removed;  the  letter  of  the 
married  woman's  act  which  allows  contracts 
only  "in  reference  to  the  same," — ^that  is, 
in  reference  to  property.  This  court,  speak- 
ing by  Mr.  Justice  Brewer,  made  short  work 
of  this  argument,  and  announced  a  capacity 
to  contract  which  does  not  relate  to  real 
or  personal  property,  and  which  is  not  de- 
scribed in  the 'statute.  In  connection  with 
a  citation  of  the  statute,  he  said:  "The 
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third  and  fourth  defenses  are  that  a  feme 
covert  cannot  make  a  contract  such  as  ifr 
set  forth  in  the  petition.  That  contract  is 
one  for  labor.  Each  is  to  furnish  her  skill 
and  knowledge,  her  time  and  labor,  in  the 
production  of  a  book.  ...  If  she  can 
perform  labor  and  services  on  her  separate 
account,  she  can  contract  for  them.  If  she 
performs  tAem,  she  can  recover  for  them. 
The  coverture  of  thft  parties  did  not,  there- 
fore, avoid  their  contract,  and  the-  demurrer 
to  the  third  and  fourth  defenses  was  prop- 
erly sustained."  Larimer  v.  Kelley,  su- 
pra. 

In  the  case  of  Tallman  v.  Jones,  13  Kan. 
438,  decided  in  1874,  a  strict  and  literal  in- 
terpretation of  the  statute  was  rejected, 
and  it  was  held  that  a  married  woman  with- 
out any  separate  estate  might  purchase 
property  on  credit  for  the  purpose  of  en- 
gaging in  business,  and  that  her  note  given 
for  such  property  was  a  valid  obligation. 

In  the  case  of  Miner  v.  Pearson,  16  Kan. 
27,  the  action  was  brought  to  recover  upon 
the  note  of  Louisa  B.  Pearson  and  Walter 
C.  Pearson,  and  to  foreclose  a  mortgage  se- 
curing it.  The  district  court  refused  to 
render  a  judgment  against  Louisa  B.  Pear- 
son on  the  ground,  as  counsel  stated,  that 
she  was  a  feme  covert.  There  is  nothing  in 
the  case  to  show  that  she  owned  the  land 
or  had  any  separate  estate  when  the  note 
and  mortgage  were  given,  or  that  they  were 
given  with  reference  to  any  trade  or  busi- 
ness. This  court  ordered  judgment  against 
her,  saying:  "A  married  woman  may,  in 
this  state,  bind  herself  by  her  contracts  to 
the  extent  of  her  separate  property.  And 
a  personal  judgment  may  be  rendered 
against  her  which  will  reach  any  or  all  of 
her  separate  property  not  exempt  from  ex- 
ecution under  the  exemption  laws." 

In  the  case  of  Bolinger  v.  Brake,  4  Kan. 
App.  180,  45  Pac.  950,  a  married  woman  had 
joined  in  the  covenants  of  a  warranty  deed 
of  her  husband's  land.  Her  capacity  to  bind 
herself  by  such  a  contract  was  denied,  but 
both  the  trial  court  and  the  court  of  appeals 
held  her  liable,  and  the  judgment  was  af- 
firmed bv  this  rourt.  57  Kan.  663,  47  Pac. 
537;  58  Kan.  818,  51  Pac.  290.  Other  sig- 
nificant decisions  might  be  adverted  to. 

This  court  has  been  organized  some  forty- 
four  years,  but  counsel  have  cited  no  deci- 
sion it  has  ever  made  in  which  any  defense 
based  on  the  common-law  doctrine  of  cover- 
ture has  been  allowed  to  prevail  against  a 
married  woman*s  contract.  It  is  true  that 
in  Deering  v.  Boyle  and  Wicks  v.  Mitchell 
it  is  said  a  married  woman  does  not  bind 
herself  personally  as  a  man  does,  and  that 
her  contracts  bind  her  separate  estate  or  not 
at  all.  These  statements,  however,  did  not 
control  the  decisions  rendered,  and  were  soon 
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recognized  to  be  of  no  special  significance. 
In  each  case  capacity  to  make  a  contract 
which  was  not  and  could  not  be  connected 
with  the  maker's  separate  property,  trade, 
business  earnings,  or  services  was  recognized 
and  the  contract  enforced,  and  in  Deering 
V.  Boyle  the  possession  of  a  separate  estate 
as  an  element  of  capacity  was  utterly  ig- 
nored. In  Deering  v.  Boyle,  Mr.  Justice 
Valentine  undertook  to  show  that  the  con- 
tract involved  did  relate  to  property  in  a 
sense  sufficient  to  afford  technical  authority 
for  it  as  a  strictly  statutory  affair.  He 
argued  that  a  man  contracts  with  reference 
to  his  property  without  mentioning  it.  The 
man  makes  his  contract.  The  law  says 
what  shall  be  done  with  his  property  if  he 
fails  to  perform.  He  contracts  in  view  of 
the  law,  and  thereby  relates  the  contract  to 
his  property  and  binds  it.  Under  the  stat- 
ute a  married  woman  may  do  as  a  married 
man  may  do,  and  hence  her  promissory 
note  given  to  pay  the  debt  of  her  husband 
may  be  said  to  refer  to  her  property  in  its 
obligation.  A  man's  contract,  however, 
does  not  refer  merely  to  property  in  pres- 
ent possession  or  ownership.  Future  ac- 
quisitions are  within  its  obligation,  and 
the  reference  of  a  man's  contract  to  his 
property  may  be  to  such  futurp  acquisitions. 
His  contract  is  that  if  he  do  not  pay  his 
creditors  may  sue  him,  obtain  a  judgment 
against  him,  cause  execution  to  be  issued 
and  levied  on  his  property,  and  cause  such 
property  to  be  sold  to  satisfy  the  exec^ition. 
But  he  need  not  have  tlie  smallest  item  or 
article  of  property,  real  or  personal,  to  make 
the  contract,  or  to  make  it  refer  to  his  prop- 
erty, or  to  support  a  judgment  upon  it. 
The  opinion  concludes:  "This  is  a  married 
man's  contract  with  reference  to  his  prop- 
erty. A  married  woman  may,  under  said  S  2 
of  the  married  woman's  act,  contract  *in  the 
same  manner,  to  the  same  extent,  and  with 
like  effect,*  with  reference  to  her  prop- 
erty." Deering  v.  Boyle.  8  Kan.  525.  537, 
12  Am.   Rep.  480. 

From  the  context  it  is  plain  that  the  ex- 
pression used  in  that  opinion,  to  the  effect 
that,  unless  a  married  woman's  contract 
bind  her  separate  estate,  it  is  a  nullity,  re- 
ferred to  the  source  of  satisfaction,  and  not 
to  capacity  to  contract.  The  argument  is 
this:  A  married  woman  does  not  bind  her- 
self personally, — that  is,  her  body  cannot 
be  taken  on  a  capias  ad  satiHfaci(»ndum: 
her  husband  is  no  longer  liable  for  her  debts, 
and  he  is  not  bound;  therefore,  unless  she 
bind  her  own  property,  the  obligation  comes 
to  naught.  The  same  expression  is  repeat- 
ed in  Wicks  v.  Mitchell,  but  the  context 
there  also  shows  that  the  ineffectiveness  re- 
ferred to  does  not  arise  fnmi  a  lack  of  ca- 
pacity  altogether   prohibiting   any   kind   of 
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an  engagement,  but  that  it  results  from  the 
want  of  a  fund  to  apply  to  the  satisfaction 
of  a  contract  entered  into  by  one  at  all  times 
competent  to  make  it.  "A  party  is  held 
obligated  to  do  that  which  is  the  legal  ef- 
fect of  the  instrument  he  executes.  The 
rule  is  as  fixed  and  clear  for  married  worn 
en  as  for  any  other  persons.  When  they  sign 
promises  to  pay,  the  law  holds  that  they 
act  in  good  faith,  and  that  they  intend  to 
do  what  they  have  promised.  It  (vmsiders 
that  instrument  a  valid  instrument,  and. 
as  it  can  be  held  valid  only  because  en- 
forceable against  her  separate  estate,  it  en 
forces  it  against  such  estate."  Wicks  v. 
Mitchell,  9  Kan.  80,  89.  But  the  potential- 
ity of  property  which,  as  the  statute  con 
templates,  may  come  to  her  by  gift,  descent, 
devise,  or  bequest,  or  which  she  may  acquire- 
through  her  own  means,  or  in  connection 
with  her  own  trade  or  business,  is  suflS- 
cient  to  authorize  the  formation  of  the  con- 
tractual  relation. 

From  the  foregoing  it  will  be  observed 
that  there  are  no  restrictions  upon  the  au- 
thority of  married  women  to  contract  gen- 
erally. Whatever  contract  her  husband  can 
make  she  can  make.  The  court  availed  it 
self  of  the  first  opportunity  presented  to 
make  this  decision,  and  that  Uie  1  legislative 
intention  was  properly  grasped  is  certain 
from  the  fact  that  the  married  woman's  act 
of  1808  has  remained  unchaiiged  to  this 
day.  The  statement  in  Deering  v.  Boylt* 
and  Wicks  v.  Mitchell,  that  a  married  wom- 
an does  not  bind  herself  personally,  was 
merely  a  somewhat  automatic  enunciation 
of  the  old  law  found  in  all  the  unregenerat- 
ed  texts.  Thus,  in  Reeve,  The  Iaw  of  Bar- 
on and  Femme,  it  is  said:  "It  is  a  gen- 
eral rule  that  a  wife  cannot  so  contract  as 
to  bind  herself;  her  contracts  are  said  to  be 
void  in  law.  The  principles  on  which  this 
doctrine  is  founded  are  two :  f  1 )  The  right 
of  the  husband  to  the  person  of  his  wife. 
This  is  a  right  guarded  by  the  law  with 
the  utmost  solicitude;  if  she  could  bind 
herself  by  her  contract,  she  would  Ik*  liable 
to  be  arrested,  taken  in  execution,  an:^  con- 
fined in  a  prison;  and  then  the  husband 
would  be  deprived  of  the  company  of  his 
wife:  which  the  law  will  not  suffer.  (!i?  Tlir 
law  considers  the  wife  to  be  in  the  power 
of  the  hu.sband:  it  would  not,  therefore.  N» 
reasonable  that  she  should  be  bound  by  any 
contract  which  she  makes  during  the  cov 
erture,  as  it  might  be  the  effect  of  coer 
cion.  On  the  first  ground  she  is  privilegtnl 
for  the  sake  of  her  husband;  on  the  last. 
fi:r  her  own  sake.''  Chapter  S,  p.  98.  "No 
action  at  law,  can  be  maintained  against 
her.  For  the  judgment  in  that  case  would 
subject  her  person  to  imprisonment ;  and 
thus  the  husband'^s   right  to  the  person  of 
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his  wife  would  be  infringed,  which  the  law 
will  not  permit  in  any  case  of  a  civil  con- 
cern/' Chapter  13,  p.  171.  When  the  state- 
ments noted  were  written,  imprisonment 
for  debt  except  in  eases  of  fraud  already 
had  been  abolished,  and,  by  virtue  of  the 
very  statute  the  court  was  considering,  the 
power  of  the  husband  over  the  wife  in  the 
matter  of  contracts  and  property  had  been 
destroyed.  Therefore,  as  8ui;<;ested  in  2  Cord 
»»n  Marri'.'d  W'omen,  S  1045,  the  reasons  as- 
signed for  the  incapacity  of  the  wife  and 
for  her  exemption  from  personal  judgments 
:ir»*  destitute  of  force  under  our  altered  and 
amended  law.  In  recognition  of  this  fact, 
710  doubt;  the  tone  of  judicial  utterance  soon 
rhanged,  and  in  State  v.  Hendricks.  32  Kan. 
^.'iP,  564,  4  Pac.  1050,  the  justice  who  wrote 
the  opinion  in  Deering  v.  Boylo  said:  "In 
Kansas,  women  have  all  the  rights  and  privi- 
leges that  men  have,  except  merely  that 
they  cannot  vote  at  general  elections.  A 
married  woman  may  sue  and  be  sued,  con- 
tract and  be  contracted  with,  buy,  sell,  bar- 
ter, trade,  and  carry  on  business  in  the 
same  manner,  to  the  same  extent,  with  like 
effect,  and  as  freely  as  any  other  person 
may.  And  all  this*  she  may  do  in  her  ov/n 
name,  and  in  the  same  munner  as  others 
not  in  her  condition."  For  all  those  who 
feel  that  the  reasoning  of  Deering  v.  Boyle 
is  artificial,  attenuated,  and  against  the 
overwhelming  weight  of  judicial  opinion 
elsewhere,  there  is  srrnre  ground  upon  which 
to  declare  that  the  ihial  conclusion  roacli"(l 
was  sound.  The  words  feme  coi'ert  no  long- 
er have  for  us  anything  more  than  a  his- 
torical interest.  The  species  is  extinct  in 
this  state.  This  fact  can  best  be  brought 
into  appreciation  by  standing  for  a  moment 
with  hand  on  mouth  peering  into  the  hole 
of  the  pit  from  whence  we  were  digged. 

The  common  law  relating  to  the  rights  und 
|)owers  of  married  women  was  based  upon 
a  belief  in  the  complete  union  of  the  mar- 
ried pair,  w4iich  would  be  destroyed  by 
allowing  any  opportunity  for  a  divided  will. 
It  was  assumed  that  conjugal  affection  would 
lead  the  husband  to  deal  justly  with  his 
wife,  and,  if  that  motive  were  not  sufli- 
eiently  potent,  that  a  realization  of  the  fact 
that  his  wife's  interests  were  identical  witli 
his,  fear  of  family  discord,  pride  of  ap- 
pearance, and  other  promptings  would  move 
him  to  eschew  all  arbitrariness.  Hut  it  was 
believed  that  occasional  lapses  into  des- 
potism might  better  be  suffered  than  to 
compromise  the  indixisibility  and  indisso- 
lubility of  the  matrimonial  union.  Hence, 
to  the  numerous  and  respectable  audience 
present  at  his  lectures,  Blackstone  said: 
"By  marriage,  the  husband  and  wife  are  one 
person  in  law, — that  is,  the  very  being  or 
legal  existence  of  the  woman  is  suspended 
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during  the  marriage,  or  at  least  is  incor- 
porated and  consolidated  into  that  of  the 
husband,  under  whose  wing,  protection,  and 
cover,  she  performs  everything;  and  is  there- 
fore called,  in  our  law- French,  a  feme-co- 
rcrt,  fcrnrina  viro  co-ope rt a :  is  said  to  be 
covert-baron,  or  under  the  protection  and 
influence  of  her  husband,  her  baron,  or  lord; 
and  her  condition  during  her  marriage  is 
called  her  coverture.  I'pon  this  principle, 
of  a  union  of  person  in  husband  and  wife, 
depend  almost  all  the  legal  rights,  duties, 
and  dii'.Mbilities  that  either  of  them  ac- 
quire by  the  marriage."  Commentaries,  bk. 
1,  chap.  15,  p.  442.  In  fact,  the  woman  ac- 
quired nothing  but  a  right  to  support.  She 
was  despoilwl  of  all  her  goods,  chattels,  and 
money,  which  the  husband  might  dispose  of 
as  absolutely  as  if  they  had  always  be- 
longed to  him,  and  which  he  might  will 
away  from  her  at  his  death.  He  was  enti- 
tled to  the  possession  and  profits  of  her 
land  during  the  marriage;  and,  if  he  sur- 
vived her  and  a  child  had  been  born,  the 
right  continued  until  his  death.  If  she  ac- 
,  quired  property,  she  could  not  hold  it.  It 
'  went  to  him.  She  could  not  make  a  con- 
1  tract  or  a  testamentary  dis])osition  of  her 
property,  because  she  had  no  independent 
will  of  her  own.  The  making  of  a  contract 
with  her  husband  was  inconceivable.  He 
was  the  guardian  of  her  children,  and  was 
entitled  to  her  earnings  and  her  services. 
j  Whatever  she  did  was  presumed  to  be  under 
his  coercion.  He  could  restrain  her  person 
and  could  visit  corporal  punishment  upon 
her  for  the  purpose  of  restoring  that  concord 
and  harmony  which  marital  unity  required. 
If  the  baron  killed  his  feme,  it  was  an  or- 
dinary kind  of  homicide.  If  the  feme  killed 
her  baron,  it  was  a  species  of  treason,  be- 
cause she  rebelled  against  the  authority 
and  supremacy  of  her  lord,  and  she  was  dis- 
emboweled and  burnt  alive. 

.AH  this  followed  naturally,  logically,  and 
inevitably  from  the  ideal  nature  of  the  per- 
fect union,  with  headship  in  the  husband, 
which  the  sacramental  ceremony  of  mar- 
riage at  the  common  law  established;  but  it 
stifled  the  free  growth  and  expression  of 
that  individuality  which  the  laws  of  na- 
ture entitled  a  woman  to  display,  and  it 
resulted  in  unconscionable  tyranny.  Mis- 
fortune frequently  overtook  the  matrimo- 
nial venture.  Wives  were  reduced  to  pov- 
erty by  the  conduct  of  vacuous  and  profli- 
gate husbands.  Rapacious  creditors  knew 
no  distinction  between  property  produced 
by  the  im|K»cunious,  but  domineering,  hus- 
band, and  that  which  the  wife  had  sur- 
rendered when  she  passed  in  manu  viri, 
and  because  she  was  a  legal  and  economic 
nonentity  she  was  obliged  to  suflTer  and  sub- 
mit in  abject  helplessneas.    Courts  of  equity 


556 


KANSAS  SUPREME  COURT. 


FKB^r 


interposed  their  cumbersome  makeshifts  of 
trusteeship,  uses,  settlements,  and  equitable 
separate  estates;  but  equity  follows  the  law, 
and  unaided  it  could  not  overthrow  the  harsh 
and  stem  legal  doctrines  by  which  the  deg- 
radation of  married  women  was  accom- 
plished. Finally,  remedial  legislation  put 
in  its  tardy  appearance.  In  Kansas  a  be- 
ginning was  made  with  the  territorial  act 
of  1859,  already  cited.  When  the  state  Con- 
stitution was  framed  it  commanded  the  leg- 
islature to  provide  for  the  protection  of  the 
rights  of  married  women  in  acquiring  and 
possessing  property,  real,  personal,  and 
mixed,  separate  and  apart  from  their  hus- 
bands and  for  their  equal  rights  in  the 
possession  of  their  children,  and  created 
the  homestead,  which  it  exempts  from 
forced  sale  for  the  payment  of  debts  and 
which  it  prohibits  the  husband  from  en- 
cumbering or  alienating  without  the  joint 
consent  of  his  wife.  Const,  art.  15,  §§  6 
and  0.  These  constitutional  provisions 
themselves  irretrievably  broke  down  the 
common-law  theory  of  marital  imity,  de- 
stroyed the  notion  of  feminine  subjection 
to  baronial  authority,  threw  off  the  re- 
straints of  coverture,  and  installed  the  mod- 
ern doctrine  of  the  equality  of  man  and 
wife  before  the  law.  Legislative  acts  based 
upon  the  same  principles  speedily  followed, 
until  not  only  does  a  married  woman  have 
the  right  to  acquire,  possess,  and  dispose  of 
her  own  property  in  her  own  way,  free  from 
her  husband's  dictation  and  domination,  pos- 
sess the  homestead  equally  with  him  ard 
defeat  its  alienation,  if  such  be  her  will, 
make  and  fulfil  contracts  for  her  services, 
keep  her  own  earnings,  conduct  her  own 
business  and  retain  the  profits,  buy  from 
her  husband  and  sell  to  him  as  if  he  were 
a  stranger,  sue  and  be  sued,  make  a  will, 
educate  and  control  her  children  equally 
with  her  spouse,  and  govern  her  own  con- 
duct free  from  his  interference  or  restraint, 
but  she  is  authorized  to  attend  political 
caucuses  and  conventions,  nominate  candi- 
dates, vote  at  municipal  and  school  elec- 
tions accordincf  to  her  own  independent 
judgment  and  inclination,  and  to  hold  pub- 
lic officGS  of  profit,  trust,  and  honor.  What 
there  is  left  of  subjugation  by  her  husband 
or  subjection  to  him  to  incapacitate  her  to 
make  any  kind  of  contract  she  please  is  dif- 
ficult to  perceive. 

All  the  legislation  affecting  the  status  of 
married  women  must  be  considered  in  or- 
der that  the  full  virtue  of  each  separate  act 
may  be  appreciated;  and  it  is  noteworthy, 
indeed,  that  on  the  same  day  the  married 
women's  act  of  1868  became  operative  the 
following  statute  went  into  effect:  "The 
common  law,  as  modified  by  co^^stitutional 
and   statutory  law,  judicial  decisions,  and 
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the  condition  and  wants  of  the  people,  6ftall 
remain  in  force  In  aid  of  the  general  stat- 
utes of  this  state;  but  the  rule  of  the  com- 
mon law,  that  statutes  in  derogation  there- 
of shall  be  strictly  construed,  shall  not  be 
applicable  to  any  general  statute  of  this 
state;  but  all  such  statutes  shall  be  literal- 
ly construed  to  promote  their  object."  Gen. 
Stat.  1868,  chap.  119,  §  3.  The  court,  there- 
fore, is  not  obliged  to  bend  its  efforts  toward 
the  preservation  of  the  swollen  autocracy 
of  the  baron  over  the  feme,  but  it  is  at  lib- 
erty to  interpret  acts  of  the  legislature 
from  the  standpoint  of  the  legislature  it- 
self end  according  to  the  remedial  purpose 
it  had  in  view.  This  purpose  clearly  ap- 
pears to  involve  a  recognition  of  the  fact 
that  the  exercise  of  rights  which  formerly 
attended  marriage  by  capture  is  no  longer 
to  be  tolerated ;  that  in  the  family,  as  else- 
where in  society,  the  finer  relations  of  adult 
individuals  are  not  fixed  by  statutes,  but 
flow  from  uncoerced  consent  and  mutual 
agreement;  that  the  wants,  the  interests, 
the  capacities,  the  activities,  and  the  aspi- 
rations of  a  married  woman  cannot  be  in- 
corporated and  consolidated  into  those  of 
her  husband  so  that  she  performs  everything: 
under  his  wing  and  cover,  as  Blackstone 
would  have;  that  the  kernel  of  her  life  is 
herself,  which  conjugal  love  no  more  ob- 
scures in  her  than  in  a  man ;  and  that  she 
is  entitled  to  the  same  untrammeled  oppor- 
tunity for  the  development  and  display  of 
her  womanhood  that  he  possesses  for  tlu> 
development  and  display  of  his  manhooil. 
"The  tendency  in  Kansas  has  always  been 
toward  an  exact  equality  among  the  sexes 
under  the  law.  The  tendency  has  been  to 
place  a-ll  adult  persons,  male  and  female, 
upon  the  same  legal  plane  so  far  as  such  a 
thing  can  be  accomplished."  Mr.  Justice 
Valentine,  in  Miller  v.  Morrison,  43  Kan. 
446,  449,  23  Pac.  612.  "In  Kansas  a  wom- 
an is  in  nearly  all  matters  accorded  civil 
and  political  equality  with  man;  she  is  not 
his  servant  nor  his  slave.  Here,  the  sexe^ 
may  harmonize  in  opinion  and  co-operate  in 
effort;  here  woman  is  no  longer  subordinate^ 
to  man,  but  the  two  are  co-ordinate  togeth- 
er; here,  the  burden  of  a  common  prejudice 
and  a  common  ignorance  against  woman  has 
been  wholly  removed;  here,  the  tyranny 
which  degrades  and  crushes  the  wives  and 
mothers  in  other  countries  no  longer  exists : 
here,  the  coveted  rewards  of  life  forever 
forbidden  them  in  some  of  the  states  are 
within  their  reach;  here,  a  fair  field  for 
their  genius  and  industry  is  open,  and 
womanhood,  with  the  approbation  of  all. 
may  assert  its  divinely  chartered  rights, 
and  fulfil  its  noblest  duties."  Chief  Jus- 
tice Horton,  in  Stnte  v.  Walker,  36  Kan. 
207,  311,  59  Am.  Rep.  556,  13  Pac.  279. 
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Therefore  the  one-person  idea  of  the  mar- 
riage relation  as  expounded  by  the  eommon- 
)aw  authorities  can  no  longer  be  made  the 
touchstone  of  a  married  woman's  rights  or 
<-;ipacities  in  this  state.  Her  powers  and  re- 
sponsibilities do  not  depend  upon  the  prin- 
ciple of  unity,  but  upon  the  principle  of  di- 
versity. True,  some  adumbrations  of  the 
doctrine  are  shown  by  our  law,  -and,  so  far 
as  they  have  become  fixed  and  settled  rules, 
must  be  respected.  But  coverture  is  an  ob- 
holete  relation.  It  flourished  originally  in 
the  atmosphere  of  caste  and  privilege,  and  it 
lias  cfone  the  way  of  the  patria  potestaa  and 
•chattel  slavery.  "In  this  state  a  husband 
and  wife  are  two  independent  persons;  and 
the  husband  has  no  more  immediate  interest 
•or  control  over  the  property  of  the  wife 
than  any  other  person.  Our  system  of  mar- 
riage literally  implies  the  equality  of  the 
husband  and  wife,  the  integrity  and  in- 
dividuality of  each,  the  mutual  obligation 
in  which  lo\'e  and  duty  find  no  bondage,  the 
division  of  labor,  and  the  multiplication  and 
-sharing  of  happiness."  Baker  v.  Stewart, 
40  Kan.  442,  459,  2  L.R.A.  434,  10  Am.  St. 
Rep.. 213,  19  Pac.  904.  There  is  no  longer 
any  reason  for  the  common- law  doctrine  re- 
lating to  the  contracts  of  married  women, 
-and  with  the  death  of  the  reason  for  it  everj' 
legal  doctrine  dies.  Reeves  applies  this  test 
to  the  case  of  married  women's  contracts: 
'"The  true  criterion,  by  which  we  determine 
whether  she  is  liable  or  not  upon  her  con- 
tracts, is  whenever  the  aforesaid  marital 
right  [of  the  husband]  can  be  affected,  and 
whenever  we  can  presume  a  possibility  of 
^•oercion,  her  contracts  are  utterly  void; 
hut  if  we  can  find  a  case  when  no  marital 
Tight  can  be  affected,  and  every  presumption 
of  any  possible  coercion  is  removed  out  of 
the  way,  the  wife  is  bound.  The  words  of 
that  distinguished  character,  Lord  Hard- 
wicke,  in  1  Ves.  Sr.  305,  are  these:  The 
■disability  arising  from  coverture  is  not  for 
want  of  discretion,  but  because  she  is  under 
the  power  of  the  husband;  this  position  I 
take  to  be  correct,  and  the  consequence  is 
•clear,  that  when  she  ceases  to  be  under  his 
power,  there  is  no  solid  objection  to  her 
managing  her  own  estate  as  she  chooses,  if 
Tio  marital  right  is  affected  by  it."  Reeve. 
Tlie  Law  of  Baron  and  Femme,  chap.  8,  pp. 
■PS,  9f). 

Thifs  court  has  had  occasion  to  act  upon 
the  same  principle:  "The  laws  of  Kansas 
do  not  presume  that  a  wife  who  unites  with 
her  husband  in  the  .commission  of  a  crime 
acts  under  his  coercion.  On  the  contrary, 
tho  laws  of  Kansas  presume  that  all  persons 
of  mature  age  and  sound  mind  act  upon 
their  own  volition,  and  are  responsible  for 
their  acts.  .  .  .  But,  giving  this  pre- 
sumption its  fullest  scope, — supposing  that 
it  has  operation  at  common  law  in  murder 
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cases,  as  well  as  in  many  others, — still  we 
do  not  think  it  can  have  any  operation  in 
Kansas ;  and  this  on  account  of  the  changed 
condition   of   our   society   and   institutions. 
The  presumption  was  probably  right,  when 
first  adopted,  for  the  state  of  society  which 
then  existed.     But  it  cannot  be  right  now 
under  our  present  condition  of  society,  and 
it  is  not  the  law.   There  was  once  a  reason 
for  the  presumption;   but  that  reason  has 
long  ago   ceased  to  exist  in   Kansas;    and 
when   the  reason   for  the  presumption  has 
ceased  to  exist,  the  presumption  itself  must 
also  cease  to  exist."     State  v.  Hendricks,  32 
Kan.    559,    604,   4    rac.    1050.     "Under  the 
provisions  of  our  statute,   the  reasons  as- 
signed for  the  liability  of  the  husband  for 
the  torts  of  his  wife  no  longer  hold  good, 
and   therefore,    in    our   opinion,    under   the 
changes  made  by  the  statutes,  the  liability 
no  loi  ger  exists.     It  is  a  part  of  the  com- 
mon law  that  where  the  reason  of  the  rule 
fails,  the  rule  fails  with  it.     .     .     .     Again, 
in    this    state,    the    common-law   power    of 
correction  of  the  wife  by  the  husband  is  no 
longer   tolerated.     Under  the  common  law, 
the    married  woman's    legal   existence   was 
almost  entirely  ignored.     She  was  sunk  into 
almost    absolute    nonentity,    and   rested   in 
almost  total  disability;  but  all  of  this  has 
been  changed  by  the  statute,  and  to-day,  in 
our  state,  'her  brain  and  hands  and  tongue 
are  her  own,  and  she  should  alone  be  respon- 
sible for  slanders  uttered  by  herself.'     .     .     . 
Our  conclusion  is  tha^  the  provisions  of  our 
statute   change  the   common-law  rule,  and 
thereby  discharge  the  husband  from  liability 
for  the  torts  of  the  wife  committed  when  he 
is  not  present  and  with  which  he  has  no  con- 
nection.    In  this  state  the  wife  stands  upon 
an  equality,   in  all  respects,  with  the  hus- 
band.    She  is  alone  responsible  for  her  con- 
tracts, and  should  be  alone  responsible  for 
her  words  and  her  acts."     Norris  v.  Corkill, 
32  Kan.  409,  410,  412,  49  Am.  Rep.  489,  4 
Pac.  802.     The  conclusion  must  be  that  in 
Kansas    coverture    affords    no    ground    for 
declaring  invalid   a  married  woman's  con- 
tract, even  although  she  possess  no  separate 
estate  or  separate  trade  or  business.    This 
being  true,  the  Sug^s  mortgage  is  a  valid 
lien  upon  tho  real  e^^tute  in  controversy,  and 
the  plaintiff  is  entitled  to  have  it  foreclosed. 
E.  J.  Lowe  stands  upon  the  proposition 
that  Snggfi  and  wife  did  not  execute  or  de- 
liver the  instrument  through  which  Mason 
claims  title,  and  she  verifies   her  pleading 
to  this  effect.     But  she  alleges  that  if  she 
should  be   mistaken   the   instrument  is   no 
more  than  a  mortgage  upon  which  action  is 
barrcil,  and  hence   that  the  receiver's  deed 
to  Groi'n  is  a  nullity  as   a   conveyance  of 
land.     Besides,    she   denies   under  oath   the 
authority   of   the    receiver    to    e.\ecute   and 
deliver     that      deed.     She     la,     therefore, 
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thoroughly  committed  to  the  position  that 
the  title  to  the  land  passed  to  the  Suggs 
heirs  upon  the  death  of  James  Suggs,  and 
she  cannot  be  allowed  to  assume  antagoniH- 
tic  attitudes  upon  the  record.  The  Suggs 
heirs  could  not  have  taken  a  valid  tax  title 
to  their  own  land.  It  was  their  duty  to  pay 
their  taxc^,  and  a  purchase  by  them  from 
the  holder  of  a  tax  deed  would  have  amount- 
ed to  no  more  than  a  redemption.  The  same 
is  true  of  their  grant«»e.  and  I-*owe  acquired 
nothing  by  virtue  of  her  acquisition  of  the 
Rundle  tax  title  after  she  had  bought  out 
the  Suggs  heirs.  The  district  court  finds 
that  the  First  National  Bank  deed  was 
executed  and  delivered,,  and  does  not  find 
that  it  was  a  mortgage.  It  was  made  sub- 
ject to  the  plaintiff's  mortgage.  The  copy 
in  the  record  shows  a  consideration  of  $1,- 
000.  Soon  after  its  execution  and  delivery 
Suggs  and  wife  left  the  land,  and  the  deed 
drew  to  the  bank  constructive  po«5scssion. 
The  bank  made  public  claim  to  the  land  in 
its  reports  to  the  Comptroller  of  the  Cur- 
rency, paid  the  taxes  upon  it,  and  paid  the 
interest  upon  the  plaintiff's  mortgage. 
Finally  it  sold  the  land  as  its  own  to  one 
not  shown  to  have  possessed  any  knowledge 
of  the  claimed  defect,  who.  in  turn,  sold  it 
to  the  defendant  Mason.  Under  these  cir- 
cumstances. James  and  Malinda  Suggs 
would  be  estopped  to  deny,  as  against  the 
present  claimant  under  that  deed,  that  it 
was  effectual  as  a  conveyance.  Tlie 
Suggs  heirs  would  be  e,stopped  in  the  same 
manner,  and  their  grantee,  Lowe,  ]>osst»sses 
no  right  to  dispute  it  superior  to  theirs. 

The  defendant  Rand  makes  no  claim  that 
he  acquired  a  fi0kd  title  to  the  land,  or  that 
he  was  an  innocent  purchaser.  He  claims 
no  higher  right  than  those  which  T^we  pos- 
sessed and  could  convey.  T^we  cannot  ploul 
for  him  that  ho  purchased  innocently,  for 
he  holds  Ix)we'8  covenants  that  the  title  is 
good  in  fact.  Lowe  acquired  title  by  a  quit- 
claim deed  reciting  only  a  nominal  consider- 
ation. Inquiry  at  the  treasurer's  offi(»e — 
one  of  the  public  record  offices  of  the  coun- 
ty— would  have  disclosed  the  fact  that  the 
bank  had  paid  the  taxes  on  the  land  for  a 
series  of  years.  An  inquiry  at  the  bank, 
or  of  its  receiver,  would  have  discovered 
the  bank's  title.  Hence  Lowe  was  not  an 
innocent  purchaser,  and  Rand's  title  ob- 
tained through  her  altogether  failn.  The 
purchase- money  mortgage  given  by  Rand 
likewise  fails  for  want  of  consideration. 

The  judgment  of  the  District  Court  is  re- 
versed, and  the  cause  is  remanded,  with  in- 
struction to  render  judgment  on  the  flncjings 
of  fact  in  accordance  with  the  views  ex- 
pressed in  the  foregoing  opinion. 

All  the  Justices  concur. 
^,.R.A.(N.S.) 
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MARY  E.  BENNETT,  Appt., 

V. 

LOUISVILLE  RAILWAY  COMPANY. 
(—  Ky.  — ,  90  S.  W.  1052.) 

Appeal — ^verdict  against  evidence. 

1.  That  a  verdict  is  against  the  weight 
of  the  evidence  is  no  ground  for  reversal. 
Street  car — starting  before  juissenger  seat- 
ed. 

2.  It  is  not  negligence  to  start  a  street 
car  before  an  incoming  passenger  has  reached 
a  seat,  where  there  is  nothing  in  his  ap- 
pearance to  indicate  that  he  needs  unusual 
care  and  precaution  for  his  protection. 

(February  20,  1906.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Common  Pleas  Branch,  Second  Di- 
vision, of  the  Circuit  Court  for  Jefferson 
County  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  C.  Davis  and  J.  J.  Davis  for 
appellant. 

Messrs.  Fairleigh,  Strans,  ft  Fairleigh^ 
for  appellee: 

It  is  not  negligence  for  a  street  car  to 
start  while  a  passenger  is  in  the  act  of 
passing  from  the  platform  into  the  car. 

Sharp  V.  New  Orl.-ans  City  R.  Co.  Ill  La. 
395.  KM)  Am.  St.  Rep.  488,  35  So.  614;  Her- 
bich  V,  North  Jersey  Street  R.  Co.  65  N.  J. 
L.  381,  47  Atl.  427*;  Aiken  v.  Southern  P. 
Co.  104  U.  163.  29  So.  1;  Gretzner  v.  New 
Orleans  &  C.  R.  Co.  105  La.  270,  29  So.  496; 
Black  V.  Third"  Ave.  R.  Co.  2  App.  Div.  387, 
37  N.  Y.  Supp.  831. 

Messrs.  Kohn,  Baird,  &  Spindle  and  Greene 
&  Van  Winkle  also  for  appellee. 


Case  Note. — Starting  street  car  before 
passenger  is  seated.  -This  not*^  is  intended  to 
include  only  those  cases  in  which  injury  is 
caused  by  starting  the  car  after  the  passen- 
ger has  obtained  a  footing  upon  it,  but  be- 
fore he  has  reached  a  seat.  For  earlier  cases 
see  exhaustive  note  in  42  L.R.A.  294. 

It  is  the  duty  of  a  street  car  company, 
when  its  cars  are  standing  for  the  reception 
of  passengers,  to  us<»  the  highest  degree  of 
care  to  see  that  all  passengers  lawfully  en- 
tering them  reach  a  place  of  safety  before 
thev  are  started.  Normile  v.  Wheeling 
Traction  Co.  57  W.  Va.  132,  68  L.R.A.  901, 
49  S.  E.  1030;  Norfolk  &  A.  Terminal  Co. 
V.  :Morris.  101  Va.  422,  44  S.  E.  719. 

A  street  car  company  is  negligent  in 
starting  its  car  before  a  passenger  has  land- 
ed securely  upon  the  platiorm.    Lehner  v. 
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Nunn,  J.,  deliyered  the  opinion  of  the 
court: 

Appellant  institiit-^d  this  action  against 
the  appellee  to  recover  damages  for  injuries 
reeeiveil  upon  one  of  its  street  cars,  as  she 
alleged,  by  the  negligent  management  and 
operation  ther-^of  by  the  motormnn.  On 
the  trial  the  jury  returned  a  verdict  in 
favor  of  the  appellee,  and  she  has  appealed. 

She  alleged  in  her  p>etition,  in  subsUince, 
that  the  motorman  stopped  the  car  for  her, 
and  as  Hhe  entered  the  door  oi  the  car.  and 
was  in  the  act  of  t-aking  her  seat,  the  motor - 
man  n.^g]igently  turned  on  the  current,  and 
!}tarted  the  ear.  she  alleged,  with  a  sudden 
and  unusual  jerk,  by  which  she  was  thrown 
with  great   force  and   violence  against  the 


end  or  edg?  of  the  seat,  by  reason  of  which 
she  received  painful  injuries  to  her  body  and 
spinal  column;  that  she  was  made  sick  and 
sore,  and  confined  to  her  bed  for  a  long  time, 
suffering  great  pain,  and  was  compelled  to 
undergo  a  serious  and  painful  operation,  in 
the  removal  of  the  lower  end  of  her  spinal 
column:  that  her  loss  of  time  and  medical 
expense  amounted  to  $500;  and  was  other- 
wise injured  and  damaged  to  the  extent  of 
$5,000.  The  appellant  asked  for  a  reversal, 
for  the  reason  that  the  verdict  was  against 
and  contrary  to  the  evidence.  That  the 
court  erred  in  giving  to  the  jury  instructions 
2  and  3. 

The  appellant  and  one  witness  sustained 
her  allegation  that  the  jerk  in  starting  the 


Metropolitan  Street  R.  Co.  110  Mo.  App.  215, 
85  S.  W.  110. 

The  law  requires  a  street  car  conductor  to 
stand  in  a  position  where  he  ran  see  that  a 
passenger  is  safely  on  board,  before  he  gives 
the  signal  for  the  car  to  proceed.  Normile  v. 
Wheeling  Traction  Co.  supra. 

The  degree  of  care  which  a  street  car  com- 
pany owe5i  its  passengers  is  not  shown  by 
the  act  of  a  conductor  of  an  electric  car, 
who  stood  within  the  car,  where  he  could 
not  see  whether  an  intending  passenger  was 
safely  on  board,  but  gave  the  signal  to  Mart 
after  the  passenger,  a  woman  who  carried  a 
package  in  one  hand  and  a  basket  in  the 
other,  had  stepped  upon  one  of  the  steps 
with  her  right  foot,  and  while  she  was  in  the 
act  of  stepping  up  with  her  left  foot,  which 
she  had  raised  from  the  ground,  and  was 
thrown  against  the  rear  rail  by  the  prema- 
ture starting  of  the  car.    Ibid. 

It  was  an  act  of  negligence  for  a  conduct- 
or to  start  an  open  car  which  the  passenger 
believed  had  stopped  in  response  to  her  sig- 
nal, before  sueh  passenger  had  an  opportu- 
nity to  step  from  the  running  board  into  th(? 
body  of  the  car;  and  the  negligent  character 
of  the  act  is  not  affected  by  the  ftut  that 
the  passenger  attempted  to  board  the  car  by 
stepping  on  the  inside  running  board,  or  the 
one  toward  the  other  tracks,  a  habit  of  the 
public  well  known  to  the  company,  and  one 
which  the  conductor  should  have  heeded; 
and  the  fact  that  the  conductor  was  on  the 
opposite  side  of  the  car  made  it  more  im- 
portant for  him  to  view  the  other  side  be- 
fore giving  the  signal  to  start.  Austrian  v. 
United  Traction  Co.  19  Pa.  Super.  Ct.  329. 

A  street  car  company  is  liable  for  injuries 
to  a  passenger,  a  man  about  seventy  yearn 
of  age,  caused  by  being  thrown  from  the  car, 
on  which  no  conductor  was  seen  by  him, 
and  which  started  with  a  jerk  just  after  he 
had  caught  the  hand  rail  of  the  rear  plat- 
form, and  had  placed  one  foot  on  the  first 
step,  and  was  about  to  place  the  other  toot 
on  the  next  step.  Devoy  v.  St.  Louis  Tran- 
sit Co.  192  Mo.  197,  91  S.  W.  140. 

And  a  street  car  company  is  liable  to  a 
passenger  who  is  injured  by  being  thrown 
against  the  rear  end  of  the  car  by  a  sudden 
lurch  of  the  car,  which  is  set  in  motion 
1  L.U.A.lN.Sj 


while  the  passenger  is  going  up  the  rear 
steps  of  the  platform  and  before  she  has  an 
opportunity  to  reach  a  place  of  safety.  Leh- 
ner  v.  Metropolitan  Street  R.  Co.  supra; 
Stoddard  v.  St.  Louis  &  M.  River  R.  Co.  106 
Mo.  App.  512,  80  S.  W.  33. 

But  a  street  car  company  owes  no  duty 
to  a  woman  passenger,  who  is  apparently 
strong  and  healthy,  to  wait,  after  she  has 
entered  the  body  of  the  car,  until  she  is 
seated,  before  giving  the  signal  to  start,  or 
to  notify  her  that  he  is  about  to  give  such 
signal.  Weeks  v.  Boston  Elev.  R.  Co. 
(Mass.)   77  N.  E.  054. 

It  is  not  an  act  of  negligence  for  the  con- 
ductor, who  is  standing  on  the  rear  plat- 
form with  the  passenger  in  plain  view,  to 
signal  the  car  to  go  ahead  after  the  passen- 
ger, who  is  a  strong  and  healthy  woman  be- 
tween fifty-eight  and  sixty  years  of  age,  and 
who  shows  no  signs  of  physical  or  mental 
infirmity,  has  proceeded  5  or  6  feet  up  the 
passageway  toward  the  front  of  the  car,  al- 
though there  are  seats  near  the  rear  which 
she  might  take.    Ibid. 

Nor  is  it  an  act  of  negligence  to  start  an 
oleetric  street  car  around  a  wide,  easy  curve 
while  a  passenger,  a  man  about  seventy 
vears  of  age  and  weighing  about  220  pounds, 
\h  passing  from  the  platform  to  a  seat  in  the 
oar.  Sharp  v.  New  Orleans  City  R.  Co.  HI 
La.  395,  100  Am.  St.  Rep.  488,  35  So.  614. 

In  Herbich  v.  North  Jersey  Street  R.  Co. 
65  N.  J.  L,  381,  47  Atl.  427,*  which  was  an 
action  against  a  street  car  company,  brought 
by  a  young  child  for  injuries  alleged  to  have 
been  caused  by  being  thrown  from  the  car 
after  she  and  her  mother  had  entered  it  and 
before  they  had  reached  a  seat,  it  was  held 
error  to  refuse  to  charge  the  jury  that  the 
starting  of  a  car  before  a  passenger  is  seat- 
ed is  not  negligence. 

It  is  a  question  for  the  jury  whether  a 
street  car  company  was  negligent  in  start- 
ing, with  a  sudden  jerk,  a  summer  car,  on 
the  running  board  of  which  a  man,  who  was 
about  fifty-eight  years  of  age,  had  stepped 
before  the  car  had  quite  stopped,  and  was 
thrown  off  before  he  could  leave  the  running 
board  and  enter  the  body  of  the  car.  Powel- 
son  V.  United  Traction  Co.  204  Pa.  474.  64 
Atl.  282. 


566 


KENTUCKY  COURT  OF  APPEALS. 


Feb., 


-car  by  the  motorman  was  a  sudden  and  nn* 
usual  one,  and  that  by  reason  thereof  she 
was  injured,  and  in  the  way  and  manner 
and  to  th^  extent  stated.  There  was  no 
contrariety  of  eTidence  as  to  the  extent  of 
her  injuries.  The  appellee  introduced  one 
witness,  whose  testimony  tended  to  show 
that  the  jerk  made  in  starting  the  car  was 
not  sudden  or  unusual.  We  are  of  the  opin- 
ion that  the  preponderance  of  the  evidence 
favorad  claim  of  appellant,  but  we  are  not 
authorized  to  reverse  the  judgment  of  the 
lower  court  on  that  account. 

Instruction,  No.  3,  complained  of  by  ap- 
pellant, is  an  instruction  in  the  usual  form 
upon  the  question  of  contributory  neglect. 
The  objection  to  this  instruction  is  that 
there  was  no  evidence  upon  which  to  base 
it.  It  is  true  that  there  was  a  baie  scin- 
tilla of  evidence,  if  any,  to  authorize  it. 
It  is  a  doubtful  question  as  to  wh-^tlier  or 
not  it  should  have  been  given,  but  in  our 
opinion  the  giving  of  it  did  not  prejudice  the 
substantial  rights  of  the  appellant. 

Instruction  No.  2  reads  as  follows:  **It 
was  not  the  duty  of  the  agent  and  servant 
x>f  th^  defendant  in  charge  of  the  car  to  have 
the  car  remain  standing  until  the  plaintiif 
was  seated  in  said  car;  and,  unless  you  be- 
lieve from  the  evidence  that  the  said  agent 
or  servant  in  charge  of  the  car  failed  to 
exercise  that  degree  of  care  with  which  he 
was  charged,  as  set  out  in  instruction  No. 
1,  and  by  a  reckless  or  unnecessary  jerk  or 
lurch  of  said  car  started  the  same,  and  the 
plaintiff  was  injured  thereby,  the  law  is 
for  the  defendant,  and  you  should  so  find." 
By  the  first  instruction  the  court,  in  effect, 
instructed  the  jury  that  it  was  the  duty  of 
the  agent  of  appellee,  in  operating  the  car 
upon  which  appellant  was  a  passenger,  to 
observe  the  highest  degree  of  care  which 
a  prudent  person  would  exercise  under  like 
nrcumstances,  in  the  management  and  con- 
trol of  the  car,  to  enable  appellant  to  board 
it  with  safety ;  and,  if  the  jury  believed  from 
th^  evidence  that  the  agent  in  charge  failed 
to  exercise  the  degree  of  care  stated,  and, 
by  a  reckless  or  unnecessary  jerk  or  lurch 
of  the  car,  started  tha  same,  and  appellant 
was  thereby  thrown  against  the  seat  and 
injured,  then  the  law  was  for  her. 

The  appellant  complains  of  that  part  of 
the  second  instruction  which  told  the  jury 
that  it  was  not  necessary  for  tlic  agent  in 
charge  of  the  car  to  have  it  remain  stand- 
ing until  the  appellant  was  seated.  This 
instruction  se^jms  to  be  in  conformity  with 
tbe  rule  enunciated  in  the  case  of  Ix)uis- 
ville  &  N.  R.  Co.  v.  Hale,  102  Ky.  600,  42 
L.R.A.  293,  44  S.  W.  213,  and  Sheffer  v. 
Louisville,  H.  &  St.  L.  R.  Co.  22  Ky.  L.  Rep. 
1305,  60  S.  W.  403.  i5oth  of  these  oases, 
however,  were  against  steam  railways^  but 
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we  can  see  no  reason  why  the  same  rule 
should  not  be  made  applicable  to  street  rail 
ways.  It  would  be  impracticable  to  require 
in  every  instance  those  in  charge  of  a  street 
car  to  have  it  remain  still  until  every  pas- 
senger that  boards  it  takes  a  seat.  This 
would  make  street  car  travel  slow,  vexa- 
tious, and  inconvenient. 

Thers  are  instances  in  which  a  car  should 
be  permitted  to  remain  still  until  the  pas- 
senger is  seated;  that  is,  where  the  passen- 
ger is  old,  feeble,  crippled,  or  in  any  con- 
dition which  nuikes  it  reasonably  apparent 
to  those  in  charge  of  the  car  that  the  person 
needs  unusual  care  and  precaution  for  his 
or  her  protection.  But  the  case  at  bar  does 
not  come  within  this  rule.  It  is  true  that 
she  was  proved  to  be  large  and  fleshy,  but 
there  was  no  proof  that  her  flesh  was  any 
great  burden  to  her,  nor  was  there  any- 
thing proved  which  might  have  indicated  to 
the  motorman  in  charge  of  the  car  that  any 
extra  precautions  were  required  on  his  part 
for  her  safety. 

The  judgment  is  affirmed. 

Petition  for  rehearing  overruled. 
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Case  Note. — ^Actionable  character  of  epi- 
thets that  impute  immorality  to  a  woman. — 
The  question  whether  certain  epithets  ap- 
plied to  a  woman  do  or  do  not  imply  unchas- 
tity,  and  are  or  are  not  actionable,  fre- 
quently arises ;  and  the  decisions  vary  great- 
ly- 

Tn  K .  V.  H ,  20  Wis.  239,  91  Am. 

Dec.  397,  it  was  held  that  the  word  •*bitch," 
applied  to  a  woman,  while  it  is  a  word  of 
reproach,  does  not  impute  the  crime  of  pros- 
titution, and  therefore  is  not  actionable; 
nor  can  the  innuendo  extend  the  meaning 
so  as  to  make  it  charge  prostitution.  This 
case  is  cited  and  followed  by  Schurick  v. 
Kollman,  50  Ind.  336,  and  Craig  v.  Pyles, 
101  Ky.  593,  39  S.  W.  33.  cited  in  Feast  v. 
AuEB,  where  the  epithets  used  were  the 
same;  and  it  was  similarly  held  in  Peters 
V.  Garth,  20  Ky.  L.  Rep.  1934.  50  S.  W. 
682,  where  the  epithets  complained  of  were 
•'damned  slut,"  "damned  bitch"  and 
''damned  sow." 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  McCracken  Coun« 
ty  dismissing  a  petition  filed  to  recorer  dam- 
ages for  slander.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  Mark  Worten,  for  appellant: 

If  the  appellee  meant  to  convey  the  idea, 
and  his  hearers  understood  that  he  meant, 
that  the  appellant  was  an  immoral  woman, 
the  words  are  actionable  per  ae. 

The  sense  in  which  words  would  naturaUy 
be  received  by  the  world  is  the  sense  which 
courts  of  justice  ought  to  give  them  in 
determining  whether  a  publication  is  libel- 
ous. 

Pennsylvania  v.  Chambers,  4  Ky.  L.  Rep. 
75;  Stroebel  v.  Whitney,  31  Minn.  384,  18 
N.    W.    98;    Newell,    Slander,    2d  ed.    85; 


Young  V.  Miller,  3  Hill,  21 ;  Finch  v.  Vif- 
quain,  11  Neb.  280,  9  N.  W.  43;  Toye  v. 
McMahon,  21  La.  Ann.  308;  Spotorno  v. 
Fourichon,  40  La.  Ann.  423,  4  So.  71; 
Smith  V.  Smith,  73  Mich.  446,  3  L.R.A.  52, 
16  Am.  St.  Rep.  594,  41  N.  W.  499;  Page 
V.  Merwin,  54  Conn.  426,  8  Atl.  675;  Morgan 
V.  Livingston,  2  Rich.  L.  573. 

Any  defamatory  words  calculated  to  de- 
grade and  injure  the  reputation  of  a  person 
in  society,  when  maliciously  written  and 
published,  are  libelous. 

Allen  V.  Wortham,  89  Ky.  485,  13  S.  W. 
73;  Brooker  v.  Coffin,  5  Johns.  190,  4  Am. 
Dec.  337;  Bissell  v.  Cornell,  24  Wend.  354; 
Cooley,  Torts,  196;  Lemons  v.  Wells,  78  Ky. 
117;   Pett-Morgan  v.  Kennedy    (Morgan  v. 


In  Roby  v.  Murphy,  27  111.  App.  394,  it 
was  held  that  the  words  "bitch'*  and  "slut," 
when  applied  to  a  woman  and  taken  in 
their  common  acceptation,  do  not  impute 
uDchastity,  and  are  not  actionable  per  ae; 
and  similar  decisions  upon  the  word  "bitch" 
were  made  in  Logan  v.  Logan,  77  Ind.  558, 
and  Robertson  v.  EdeUtein,  104  Wis.  440, 
80  N.  W.  724. 

In  Claypool  v.  Claypool,  56  111.  App.  17, 
it  was  held  that  the  expressions  "bitch"  and 
"whore,"  in  common  parlance,  do  not  im- 
pute unchastity,  and  therefore  are  not  ac- 
tionable; and  in  Boyd  v.  Brent,  3  Brev.  241, 
it  was  held  that  to  call  a  woman  a  ''whore" 
was  not  actionable.  In  Linney  v.  Maton,  13 
Tex.  449,  it  wus  held  that  to  call  a  woman  a 
**whore"  was  not  actionable  without  proof  of 
special  damages. 

In  Nealon  v.  Friable,  11  Misc.  12,  31  N. 
Y.  Supp.  856,  the  complaint  contained  the 
following  allegation:  "That  he  (the  de- 
fendant) called  the  plaintiff  a  Goddamned 
Irish  bitch,  whereby  the  plaintiff  was  in- 
jured in  her  reputetaon."  The  court  sus- 
tained a  demurrer  to  the  complaint,  holding 
that  the  words  charged,  though  opprobrious, 
did  not  necessarily  impute  unchastity,  and 
were  not  actionable  per  se. 

In  some  cases  epithets  similar  to  the  above 
are  held  actionable  per  se  upon  the  ground 
that  they  impute  a  crime.  Thus,  Davis  v. 
Sladden,  17  Or.  259,  21  Pac.  140,  held  that 
to  call  a  married  woman  a  prostitute  im- 
puted unchastity,  and  charged  the  crime 
of  adultery,  and  so  was  actionable  per  se. 
In  Riddell  v.  Thayer,  127  Mass.  487,  the 
words  "damned  bitch"  and  "whore"  were 
apparently  considered  not  actionable  per  scy 
because  not  imputing  unchastity;  but,  where 
used  in  connection  with  the  expression  "bad 
woman,"  the  court  held  that  the  jury  would 
be  warranted  in  finding  that  the  words  did 
impute  unchastity  or  the  crime  of  prostitu- 
tion. 

In  Ranger  v.  Goodrich,  17  Wis.  79,  words 
charging  a  married  woman  with  being  a 
whore  were  held  to  impute  the  crime  of 
adultery,  and  were  actionable  per  se. 

In  Hendrickson  v.  Sullivan,  28  Neb.  329. 
44  N.  W.  448,  it  was  held  that  to  call  a  wo- 
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man  a  "whore"  was  to  impute  the  commis- 
sion of  a  crime,  and  was  therefore  actionable 
per  se.  Similar  decisions  regarding  the 
same  epithet  were  made  in  Rhoads  v.  Ander- 
son, 10  Sadler  (Pa.)  247,  13  Atl.  823, 
Pledger  v.  Uathcock,  1  Ga.  550,  and  in 
Noyefl  v.  Hall,  62  N.  H.  594,  and,  as  to  the 
epithet  "old  prostitute"  in  Sheridan  v. 
Sheridan,  58  Vt.  504,  5  Atl.  494. 

In  most  of  the  cases  in  which  the  decisions 
are  ui)on  the  ground  that  the  epithet  im- 
puted a  criminal  offense,  the  act  charged 
was  an  indictable  offense;  but  in  Kelley  v. 
Flaherty,  16  R.  L  234,  27  Am.  St.  Rep.  739, 
14  Atl.  876,  it  was  held  that,  in  Rhode 
Island,  it  was  actionable  to  call  an  un- 
married woman  a  "bitch"  and  a  "whore," 
because  such  epithets  impute  the  crime  of 
fornication,  though  that  crime  is  only  a 
misdemeanor. 

Some  cases  hold  that,  if  prostitution  and 
such  offenses  are  not  crimes  under  the  stat-, 
utes,  it  is  not  actionable  to  use  these  epi-' 
thets,  although  they  may  impute  immoral- 
ity. '  In  Blake  v.  Smith,  19  R.  I.  476,  34 
Atl.  995,  it  was  held  that  the  words  "damned 
bitch,"  when  spoken  of  a  woman,  though 
suggestive  of  vicious  and  immoral  conduct, 
do  not  charge  a  crime,  and  are  not  action- 
able. And  in  Douglas  v.  Douglas,  4  Idaho, 
293,  38  Pac.  934,  it  was  held  that,  as  neither 
adultery,  fornication,  nor  prostitution,  was 
a  crime  under  the  laws  of  Utah,  it  was 
not  actionable  to  call  a  woman  a  "public 
prostitute." 

Some  decisions  hold  that  epithets  of  this 
character  are  slanderous  per  se,  and  there- 
fore actionable  without  reference  to  whether 
they  impute  a  criminal  offense  or  not.  Thus, 
in  Kennenberg  v.  Neff,  74  Conn.  62,  49  Atl. 
853,  it  was  held  that  to  charge  an  unmar- 
ried woman  with  being  a  certain  man's 
"slut"  was  to  impute  unchastity,  and  was 
actionable  per  se;  and  in  Courtney  v.  Mann- 
heim, 39  N.  Y.  S.  R.  124,  14  N.  Y.  Supp. 
929,  it  was  held  that  to  call  a  woman  a 
**whore"  was  slanderous  per  se. 

In  Smith  v.  Silence,  4  Iowa,  321,  66  Am. 

Dec.  137,  the  court  upheld  the  charge  to  the 

jury  that  to  call  a  woman  a  "whore"   is 

actionable  of  itself  without  proof  of  special 
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Kennedy)  02  Mi  u.  348,  30  L.R.A.  521,  54 
Am.  St.  Rep.  652,  64  N.  W.  912. 

Admitting  the  words  are  not  actionable 
per  8€%  still,  the  action  is  maintainable  for 
special  drtmagt»s. 

Mudd  V.  Rogers,  102  Ky.  280,  43  S.  W. 
255. 

Mr.  A.  L.  Earper  also  for  appellant. 

Paynter,  J.,  delivered  the  opinion  of  the 
court: 

In  this  action  the  appellant  charges  the 
appellee  with  slander.  It  is  averred  in  the 
petition  that  the  appellee  is  a  Catholic 
priest;  that  he  has  been  in  charge  of  St. 
John's  Church  as  a  priest  for  many  years; 
that  she  and  the  appellee  had  a  slight  dis- 
agreement over  a  trivial  matter;  that  the 
appellee  became  hostile  towards  her;  that 
shortly  thereafter,  while  the  appellee  was 
delivering  a  sermon  to  his  congregation  at 
St.  John's  Church,  he  said  of  and  concern- 
ing her  in  the  presence  of  the  congregation 
that  "she  (meaning  the  appellant)  is  a 
dirty,  vile  woman,"  thereby  meaning  and 
intending  to  have  his  hearers  understand 
that  she  "was  an  inimonil  woman,  a  woman 
without  virtue,  and  a  woman  of  general  bad 
character  for  virtue,  morals,  and  otherwise." 
The  court  sustained*  a  demurrer  to  and  dis- 
missed the  petition,  and  that  action  of  the 
court  is  here  for  review. 

At  common  law  an  action  for  slander  will 
lie  for  the  malicious  publication  of  a  false 


damages;  and  a  similar  decision  was 
rendered  in  Cox  v.  Bunker,  Morris  (Iowa) 
269. 

In  Burke  v.  Stewart,  81  111.  App.  606, 
it  was  held  that  the  word  "whore"  was 
slanderous  per  ae,  and  therefore  actionable; 
and  this  case  was  cited  and  followed  by 
Schmisseur  v.  Kreilich,  92  111.  347,  where 
the  words,  spoken  in  French,  meant  ".She 
actp«l  the  whore;"  and  in  l^oldt  v.  Budwig, 
19  Neb.  743,  28  N.  W.  280,  the  court  sus- 
tained the  charge  of  t»ie  trial  judge,  that 
words  charging  a  woman  with  being  a 
"whore,"  were  slanderous  and  actionable  in 
themselves. 

In  some  states  the  imputation  of  unchas- 
tity  to  a  woman  is  made  actionable  by  stat- 
ute. In  Williams  v.  Green  wade,  3  Dana, 
432,  it  was  held  that  to  call  a  woman  a 
"drunken  whore"  w«s  actionable,  under  a 
statute  which  provi<led  that  a  charge  of 
fornication  or  adultery  was  slanderous.  So, 
also,  in  Freeman  v.  Price,  2  Bail.  L.  115,  it 
was  held  that  to  call  a  woman  a  *'strumpet" 
was  to  impute  unchastity,  and  such  imputa- 
tion was  a-ctionahle  under  the  statute.  And 
it  was  similarly  held,  under  similar  statutes, 
in  Stewart  v.  :Major,  17  Wash.  238,  49  Pac. 
503,  and  in  Hudson  v.  Garner.  22  Mo.  423, 
where  the  epithets  used  were  "whore," 
and  in  Pink  v.  Catanich,  51  Cal.  420, 
where  the  epithet  was  "damned  whore." 
4L.R.A.(N.S.) 


accusation,  although  made  in  general  words, 
if  it  imports  that  the  person  accused  is 
guilty  of  a  felony  or  other  crime  for  which 
an  indictment  would  lie.  McNamara  t. 
Shannon,  8  Bush,  558.  It  was  held  in  Wat- 
son V.  Hampton,  2  Bibb,  319,  that  a  charge 
that  the  plaintiff  had  sworn  to  a  lie  **was 
not  actionable;"  and  in  Martin  v.  Melton. 
4  Bibb,  99,  it  was  held  that,  where  one  said 
to  another,  "You  have  sworn  a  lie,  and  I 
can  prove  it,"  is  not  actionable  unless  laid 
with  a  eolloquim  concerning  an  oath  in 
some  judicial  proceeding.  It  waa  held  in 
Caldwell  v.  Abbey,  Hardin  (Ky.)  529,  that 
it  was  not  actionable  to  call  a  man  "a 
damned  rogue."  It  was  held  in  Craig  v. 
Pyles,  18  Ky.  L.  Rep.  1043,  39  S.  W.  33,  that 
the  charge,  where  a  party  spoke  of  and  con- 
cerning another,  "she  is  a  dirty  bitch;  she 
has  no  character,  and  is  no  account,** — are 
not  actionable  words  in  themselves ;  and  did 
not  import  that  the  party  accused  "was  a 
whore,  common  prostitute,  or  was  guilty  of 
fornication  and  adultery."  The  court 
reached  this  conclusion  by  the  well-settled 
rule  'that  an  innuendo  cannot  extend  the 
meaning  of  words  beyond  their  natural  im- 
port, it  can  only  serve  to  explain  some  mat- 
ter already  expressed.  It  may  show  the 
application,  but  cannot  add  to  or  enlarge  or 
change  the  sense  of  w^ords.  Watson  v. 
Hampton,  supra.  We  are  of  the  opinion 
that  the  words  of  which  complaint  is  made 
did  not  amount  to  a  charge  that  the  appel- 
lant has  been  guilty  of  the  offense  of  adul- 
tery. We  are  likewise  of  the  opinion  that 
they  are  npt  actionable. 
The  judgment  is  affirmed. 


MAINE  SUPREME  JUDICIAL  COURT. 
MEDOMAK  NATIONAL  BANK 

V. 

FANNIE  L.  WYMAN,  Admrx.,  etc.,  of  L. 
L.  Kennedy,  Deceased. 

(100  Me.  556,  62  Atl.  658.) 

Note — ^limitation  of  actiona — new  promise. 

A  note  indorsed  by  an  accommodation 

indorser  before  delivery,  for  the  interest  due 

on    outlawed    notes,    upon    which    he    was 


Case  Note. — An  extensive  search  has 
failed  to  reveal  another  case  invoiving  the 
snme  facts  as  Medomak  Nat.  Ba?jk  v. 
Wyman.  The  logic  of  the  opinion  seems 
unassailable  in  the  light  of  the  Maine  deci 
sions  on  kindred  questions.  Had  the  court 
in  the  first  instance  sustained  the  conten- 
tion of  the  defendant  that  her  intestate 
signed  the  interest  note  as  a  surety,  and 
not  as  an  original  promisor,  a  different  ques- 
ti(m  would  have  been  presented  for  con- 
sideration. 
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jointly  and  severally  liable,  will  remove,  as 
to  him,  the  bar  from  the  earlier  notes. 

(December  19,  1905.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Lincoln  County  for  the  opinion  of 
the  full  bench  of  an  action  brought  to  re- 
cover the  amount  alleged  to  be.  due  on  cer- 
tain promissory  notes.  Judgment  lor  plain- 
tiff. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Heath  &  Andrews  and  William 
H.  Miller,  for  plaintiff: 

Payments  on  a  note  already  barred  re- 
move the  bar. 

Sinnett  v.  Sinnett,  82  Me.  278,  19  Atl. 
458;  Manson  v.  Lancey,  84  Me.  380.  24  Atl. 
880;  Pond  v.  French,  97  Me.  405,  54  Atl. 
920. 

Payments  of  interest  take  the  case  out  of 
the  statute  with  like  effect  as  payments  of 
principal. 

Parsomige  Fund  v.  Osgood,  21  Me.  176. 

A  partial  payment  by  note  is  as  effoctual 
to  take  the  original  debt  out  of  the  opera- 
tion of  the  statute  as  payment  in  any  other 
manner. 

Ilsley  V.  Jewett,  2  Met.  168;  Sigoumey  v. 
Wetherell,  6  Met.  553 ;  W  enman  v.  Mohawk 
Ins.  Co.  13  Wend.  267,  28  Am.  Dec.  464; 
Roseboom  v.  Billington.  17  Johns.  182; 
Rose  v.  Bryant,  2  Campb.  321 :  Adams  v. 
Tucker,  6  Colo.  App.  393,  40  Pac.  783; 
Block  V.  Dorman,  61  Mo.  31;  Bowman  v. 
Downer,  28  Vt.  532. 

Both  the  ice  company  and  Kennedy  were 
original   promisors. 

Rice  V.  Cook,  71  Me.  559;  Kennebec  Bank 
V.  Tuckerman,  5  Me.  130,  17  Am.  Dec.  209; 
Colburn  v.  Averill,  30  Me.  310,  50  Am.  Dec. 
630;  Irish  v.  Cutter,  31  Me.  536;  Adams 
V.  Hardy,  32  Me.  339;  Malbon  v.  Southsird, 
36  Me.  147;  Leonard  v,  Wildes,  36  Me.  265; 
l^well  V.  Gage,  38  Me.  35;  Childs  v.  Wy- 
man,  44  Me.  433,  69  Am.  Dec.  Ill;  Wood- 
man V.  Boothby,  66  Me.  389;  Bradford  v. 
Prescott,  85  Me.  482,  27  Atl.  461;  Mer- 
chants' Trust  &  Bkg.  Co.  v.  Jones.  05  Mo. 
335,  85  Am.  St.  Rep.  412,  50  Atl.  48. 

Mr.  A.  S.  Littlefield,  for  defendant: 

A  payment,  in  order  to  relieve  against  a 
bar  of  the  statute,  must  be  under  such  cir- 
cumstances and  in  such  manner  as  will 
raise  an  implied  promise  to  pay  the  original 
debt. 

Weston  V.  Hodgkins,  136  Mass.  326: 
Coles  V.  Kelsey,  2  Tex.  541,  47  Am.  Dec. 
674;  Frey  v.  Kirk.  4  Gill  &  J.  .509,  23  Am. 
Dec.  587;  Shoemaker  v.  Benedict,  11  N.  Y. 
176,  62  Am.  Dec.  101;  Rainey  v.  Link,  25 
N.  C.  (3  Ired.  L.)  376,  40  Am.  Dec.  412. 

The  declaration  should  be  upon  the  new 
promise,  and  the  original   liability  alleged 
as  a   consideration   thereof. 
4L.R.A.(N.8.) 


Van  Keuren  v.  Parmclee,  2  N.  Y.  623, 
51  Am.  Dec.  332;  Shoemaker  v.  Benedict, 
11  N.  Y.  178,  62  Am.  Deo.  101. 

The  part  payment  must  be  such  an 
acknowledgment  as  reasonably  leads  to  the 
inference  that  the  debtor  intended  to  renew 
his  promise  of  payment. 

Campbell  v.  Baldwin,  130  Mass.  200; 
Lang  V.  Gage,  65  N.  H.  175,  18  Atl.  796: 
Holmes  v.  Durell.  51  Me.  202;  Engel  v. 
Brown,  69  N.  H.  184,  45  Atl.  402. 

A  payment  is  simply  evidence  to  be  taken 
into  account  in  finding  the  face  that  a  new 
promise  has  been  made,  and  does  not,  as  a 
ma^er  of  law,  raise  a  new  promise. 

Holmes  v.  Durell  and  Engel  v.  Brown, 
supra;  Littlehale  v.  Maberry,  43  Me.  264. 

When  a  person,  not  the  payee  of  a  prom- 
issory note,  writes  his  name  upon  the  back 
of  it,  at  its  inception,  in  blank,  he  is  to 
be  regarded  as  surety,  and  an  original 
promisor. 

Colburn  v.  Averill,  30  Me.  317,  60  Am. 
Dec.  630;  Berry  v.  Hall,  33  Me.  494. 

Spear,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  assumpsit  upon 
seven  promissory  notes,  only  four  of  which 
are  in  controversy,  and  comes  up  on  report. 
The  four  notes  in  question  were  all  sub- 
stantially in  the  same  form,  as  follows: 
For  value  received,  we  jointly  and  several- 
ly promise  to  pay  the  Medomak  National 
Bank  of  Waldoboro  or  order  $500  on  de- 
mand, and  interest.  They  were  all  signed 
by  the  Medomak  Ice  Company  and  indorsed 
upon  the  back  before  delivery  by  L.  L.  Ken- 
nedy, the  defendant's  intestate.  These  notes 
were  all  intended  for  the  benefit  of  the  ice 
company  and  in  no  respect  for  the  benefit 
of  the  indorser.  In  the  report  "it  is  a<i 
mitted  that  all  the  indur.sements  upon  th<* 
last-described  four  notes,  except  the  last  in- 
dorsement on  each,  were  made  from  funds 
delivered  to  the  plaintiff  by  the  Medomalc 
Ice  Company." 

"The  plaintiff  admits  that  the  said  four 
notes  are  barred  by  the  statute  of  limita- 
tions against  Lincoln  L.  Kennedy,  defend 
ant's  intestate,  unless  the  bar  in  the  statute* 
was  removed  by  the  note  for  $152.61  above 
offered  under  the  sixth  count." 

This  note  was  as  follows:  "$152.61. 
Waldoboro,  Maine,  May  8,  1902.  For  value 
received,  we  jointly  and  severally  promise 
to  pay  the  Medomak  National  Bank  of 
Waldolwro  or  ordor  one  hundred  fifty- two 
and  sixty-one  one  hundredths  dollars  on 
demand,  and  interest," — and  was  signed  by 
the  Modomak  Ice  Company  and  indor5*<Ml 
by  L.  L.  Kennedy,  precisely  as  the  four 
notes  in  controversy  were  signed  and  in- 
dorsed.    It  will  also  be  observed  by  com- 
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parison  that  it  was  in  the  same  form  as 
the  other  four  nottj.  "It  is  further  admit- 
ted that  said  note  for  $152.61  is  made  up 
of  the  aggregate  of  the  last  indorsements 
appearing  upon  the  aforesaid  four  notes, 
and  that  said  note  for  $152.61  was  entered 
upon  the  books  of  the  bank  as  'Note,  Me- 
domak  loe  Company/  and  that  entry  was 
balanced  by  a  credit  of  the  same  amount  to 
profit  and  loss."  The  last  indorsements  ap- 
pearing upon  Uiese  notes  show  that  the 
note  for  $152.61  was  given  to  pay  the  in- 
terest upon  them  to  JTune  5th,  March  16th, 
March  25th,  and  March  28th,  1902,  respec- 
tively. 

The  only  question  presented  by  this  case 
is  wh-^ther  the  payment  of  interest  upon 
the  four  notes  by  giving  the  note  of 
$152.61  removed  these  four  notes  from  the 
operation  of  the  statute  of  limitations  with 
respect  to  the  indorser  L.  L.  Kennedy; 
vfhether  the  payment  was  such  an  acknowl- 
edgment by  him  of  the  debt  created  by  these 
four  notes  as  to  warrant  the  inference  of 
a  new  promise  on  his  part  to  pay  them. 
This  is  not  a  question  as  to  whether  these 
notes  were  revived  as  to  the  Ice  company, 
but  whether  they  were  revived  as  to  the 
indorser.  While  the  name  of  L.  L.  Ken- 
nedy appears  upon  the  note  in  the  usual 
place  of  an  indorser,  his  legal  relation  to  it 
under  our  decisions  was  that  of  an  original 
promisor.  It  will  therefore  appear  that 
the  defendant's  intestate  stood  in  the  ca- 
pacity of  original  promisor  upon  each  of 
the  four  notes,  and  also  upon  the  note 
which  was  given  for  the  payment  of  in- 
terest. 

After  the  four  notes  became  outlawed, 
Mr.  Kennedy  was  relieved  by  the  operation 
of  th^  statute  from  payment.  At  this  junc- 
ture he  was  free  from  any  liability,  and  it 
was  absolutely  within  his  privilege  to  de- 
cline to  make  himself  further  liable  for  the 
payment  of  these  notes.  But  he  did  not  do 
this.  On  the  other  hand,  he  became  a 
joint  and  several  promisor  with  the  ice 
company  upon  the  note,  and  gave  it  to  the 
bank  in  payment  of  interest  as  above  stated. 
As  a  matter  of  law,  he  gave  his  own  indi- 
vidual obligation  for  the  payment  of  the 
interest,  the  note  given  being  joint  and 
several.  Here  it  may  be  remarked  that  the 
|)eeuliar  wording  of  this  note  makes  the 
apparent  indorser  an  original  promisor  in 
fact  as  well  as  law.  The  only  name  upon 
the  face  of  the  note  is  that  of  the  Medomak 
Ice  Company.  It  could  not  be  joint  and  sev- 
eral as  to  the  company,  a  single  signer. 
It  must  therefore  have  reference  to  the 
indorser  as  one  of  the  joint  and  s-;»veral 
promisors.  This  is  also  true  with  respect 
to  the  relation  of  Mr.  Kennedy  to  the  four 
notes  upon  which  the  interest  was  paid. 
4L.R.A.(N.S.) 


They  were,  in  fact  as  well  as  law,  his  in- 
dividual notes.  There  can  be  no  presump- 
tion, under  the  wording  of  these  notes, 
either  in  fact  or  law,  of  any  other  relation 
of  L.  Ih  Kennedy  to  all  of  them  than  that 
of  an  original  promisor,  individually  liable. 

It  would  therefore  affirmatively  appear 
from  the  form  of  these  notes  that  Mr.  Ken- 
nedy, by  the  note  given,  was  not  only  mak- 
ing a  payment  of  interest  upon  the  notes  of 
the  Medomak  Ice  Company,  but  upon  his 
own  notes  as  well.  He  gave  no  notice  to 
the  bank  that  he  did  not  intend  to  revive 
his  liability  upon  the  barred  notes,  and  no 
evidence  in  the  case  tends  to  show  that  his 
relation  to  the  notes  was  other  than  that 
shown  by  the  notes  themselves.  It  there- 
fore seems  clear  that  the  natural  inference 
from  the  facts  disclosed  by  this  transaction 
is  that  Mr.  Kennedy  intended  this  note  at 
the  time  it  was  given  as  a  payment  of 
interest  upon  these  four  notes  as  much  as 
if  he  had  made  the  payment  with  his  own 
money  or  his  own  check  in  lieu  of  the  note. 
We  think  that,  instead  of  requiring  evi- 
dence to  show  that  the  payment  of  interest 
by  the  note  was  intended  to  acknowledge 
and  revive  the  debt,  it  would  rather  require 
some  evidence  to  overcome  the  inference 
that  it  was  not. 

In  view  of  the  above  construction  of 
the  relation  of  the  defendant's  intestate  to 
the  notes  in  controversy,  it  becomes  unnec- 
essary to  consider  her  contention  that  the 
note  given  for  the  payment  of  interest  was 
the  note  of  the  Medomak  Ice  Company  only, 
the  payment  of  which  was  guaranteed  by 
the  indorser  as  surety  provided  the  com- 
pany failed  to  pay. 

The  principles  of  law  applicable  to  the  re- 
moval of  the  bar  of  the  statute  of  limita- 
tions are  well  settled.  Payments  on  a  noto 
already  barred  remove  their  bar.  Sinnett 
V.  Sinnett,  82  Me.  278,  19  Atl.  458;  Manson 
V.  Lancey,  84  Me.  380,  24  Atl.  880;  Pond  v. 
French,  97  Me.  405,  54  Atl.  920. 

Payments  of  interest  take  the  case  out 
of  the  statute  with  like  effect  as  payments 
of  principal.  Parsonage  Fund  v.  Osgood,  21 
Me.  176. 

A  partial  payment  by  note  is  as  effectual 
to  take  the  original  debt  out  of  the  opera- 
tion of  the  statute  as  payment  in  any  other 
manner.  Ilsley  v.  Jewett,  2  Met.  168;  Si^- 
ourney  v.  Wetherell,  6  Met.  653;  Wenman 
V.  Mohawk  Ins.  Co.  13  Wend.  267,  28  Am. 
Dec.  464;  Bowman  v.  Downer,  28  Vt.  532. 

In  Sigoumey  v.  Wetherell,  supra,  it  was 
held  that  a  note  given  by  a  guarantor,  in 
payment  of  the  interest  due  upon  the  guar- 
anteed note,  takes  the  debt  out  of  the  oper- 
ation of  the  statute  of  limitations. 

The  above  decisions  follow  and  rest  upon 
the  wall-settled  rule  in  Maine  that  the  giv- 
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ing  and  acceptance  of  a  negotiable  note  is 
presomably  payment.  Vamer  t.  Noblebor- 
ough,  2  Me.  121,  11  Am.  Dec.  48;  Bunker 
T.  Barron,  79  Me.  62,  1  Am.  St.  Rep.  282, 

5  Atl.  253.  But  in  the  case  at  bar  it  is 
unnecessary  to  rely  upon  the  presumption 
of  payment  as  it  is  admitted  that  the  note 
was  given  for  the  express  purpose  of  pay- 
ing and  did  pay  the  last  indorsements  on 
the  four  original  notes.  Our  conclusion  is 
that  the  note  given  iii  payment  of  interest 
upon  the  four  notes  removed  the  bar  of  the 
statute  upon  these  notes  as  to  the  defend- 
ant's intestate,  and  that  she  is  liable  in 
this  action  for  their  payment. 

The  plaintiff  is  entitled' to  judgment  upon 
the  Urst  count  in  its  writ  for  $3,300  and  in- 
terest at  6  per  c^nt  from  October  1.  1902; 
under  the  second  count  for  $500  and  inter- 
est at  6  per  cent  from  June  5,  1902;  under 
the  third  count  for  $336.95  and  interest  at 

6  per  cent  from  March  16,  1902;  under  the 
fourth  count  for  $135  and  interest  at  6  per 
cent  from  March  25,  1902;  under  the  fifth 
count  for  $300  and  interest  at  6  per  cent 
from  March  28,  1902;  under  the  sixth  count 
for  $152.61  and  interest  at  6  per  cent  from 
May  8,  1092,  and  under  the  seventh  count 
for  $250  and  interest  at  6  per  cent  from 
April  1,  1904. 


IfARYLAND  COURT  OF  APPEALS. 
JAMES  A-  WHITCOMB,  Appt.. 

V. 

THOMAS  J.  MASON  TO  USE  OF  M.  AL- 
BERT  LEVmSON  et  al. 

(102  Md.  276,  62  Atl.  749.) 

Landlord— duty  to  provide  egress. 

1.  The  duty  of  the  owner  of  an  office 
building  to  keep  in  proper  condition  the 
common  portions  retained  in  his  possession 
does  not  extend  to  keeping  outer  doors  un- 
locked on  Sunday  to  enable  tenants  to  re- 
move large  pieces  of  furniture  in  case  of 
fire. 

Appeal— ^estions  raised  by  motions  for  new 
triaL 

2.  A  motion  for  new  trial  cannot  be  em- 
ployed as  a  means  of  preparing  for  the  ap- 
pellate court  matters  occurring  during  the 


trial,  to  which  objection  was  not  made  at 
the  time. 

(December  6,  1905.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  in  plain- 
tifiTs  favor  in  an  action  brought  to  hold  de- 
fendant liable  for  the  value  of  furniture  al- 
leged to  have  been  destroyed  through  his 
negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hinkley  &  Morris  for  appellant. 

Messrs.  Thomas  Ireland  Elliott  and  M.  Al- 
bert Levinson,  for  appellee: 

Plaintiff  had  the  right  to  free  ingress  to 
and  egress  from  his  office,  and  the  unob- 
structed use  of  the  passageways  and  means 
of  exit,  so  as  to  enable  him  to  remove  his 
I  goods  and  save  them  from  the  impending  de- 
j  struction. 

Wilber  v.  Follan^bce,  97  Wis.  577,  72  N. 
\V.  741,  73  N.  W.  559;  Totten  v.  Phipps,  52 
N.  Y.  354;  18  Am.  A  Eng.  Enc.  Law,  2d  ed. 
p.  629;  2  McAdam,  Land.  A  T.  p.  1398. 

The  same  circumstances  of  impending  de- 
struction which  induced  the  plaintiff  to  en- 
deavor to  remove  his  goods  from  a  threat- 
ened danger  ought  to  have  evoked  some  dis- 
play of  prudence  on  tlio  part  of  the  landlord 
or  his  agent  in  providing  a  means  of  exit 
for  his  tenants. 

1  Shearm.  &  Redf.  Neg.  5th  ed.  p.  31;  21 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  498 ;  Deming 
V.  Merchants'  Cotton-Press  &  Storage  Co.  90 
Tenn.  353,  13  L.R.A.  518,  17  S.  W.  89;  East 
Tennessee,  V.  &  G.  R.  Co.  v.  Kelly,  91  Tenn. 
704,  17  L.R.A.  691,  30  Am.  St.  Rep.  902,  20 
S.  W.  312. 

Schmucker,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  judgment  of  the 
court  of  common  pleas  of  Baltimore  city. 
Tlie  suit  was  instituted  to  recover  damages 
alleged  to  have  been  caused  by  the  fault  and 
negli^nce  of  the  appellant  in  preventing  the 
appellee  from  removing  his  furniture  from 
an  office,  rented  by  him  from  the  appellant, 
in  time  to  prevent  its  destruction  by  fire. 
No  que.stions  of  pleading  or  admissibility  of 
evidence  are  raised  by  the  appeal.    The  only 


Case  Note. — Right  of  tenant  to  have  en- 
trances kept  open. — Appurtenances  of  In- 
gress and  egress  essential  to  the  use  of  the 
loased  premises,  and  reasonably  within 
the  contemplation  of  the  parties  at  the  time 
of  leasing,  are  a  part  of  the  estate  conveyed, 
and  with  which  the  lessor  has  no  right  to 
interfere.  Shaft  v.  Carey,  107  Wis.  273,  83 
N.  W.  288. 

So,  the  act  of  the  landlord  in  boarding  up 
the  side  doorway  to  a  liquor  store,  which  the 
tenant  of  the  store  and  his  customers  fre- 
4L.R.A.(N.S.) 


quently  used,  and  which  opens  into  a  hall 
way  through  which  the  tenants  of  the  house 
over  the  store  pass  in  going  to  their  apart- 
ments from  the  street,  amounts  to  an  evic- 
tion of  the  tenant  from  a  substantial  part 
of  the  demised  premises.  Se\^e\  v.  Neary^ 
38  Misc.  297,  77  N.  Y.  Supp.  854. 

And  a  doorway  connecting  the  office  of  the 
landlord's  hotel  with  a  room  in  the  hotel 
block  leased  for  a  saloon  is  essential  to  the 
proper  enjoyment  of  the  leased  premises, 
and  the  right  to  its  use  cannot  lawfully  be 
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bxccptionH  taken  at  the  trial  of  the  case 
were  to  the  court's  rulings  on  the  prayers, 
which  will  be  referred  to  later  on  in  this 
opinion. 

It  Appears  from  the  record  that  at  the 
time  of  the  great  fire  which  occurred  in 
Baltimore  city  on  February  7,  1904,  the  ap- 
pellee, Ma^son,  occupied,  as  tenant  of  the  ap- 
pellant, Whitcomb,  a  room  on  the  second 
floor  of  the  office  building  No.  110  St.  Paul 
street.  Whitcomb,  who  owned  the  building, 
was  a  nonresident,  and  it  was  in  charge  of 
his  resident  agent,  J.  A.  Miller.  The  suit 
was  originally  brought  against  both  Wliit- 
comb  and  Miller,  but  it  was  dismissed  as  to 
the  latter  at  the  trial.  The  building  was 
about  123  feet  deep.  A  hall  way  running 
through  it  from  front  to  rear  on  each  floor 
afforded  ingress  and  egress  from  the  rooms 
rented  as  offices,  and  was  used  in  common 
by  their  tenants.  On  one  side  of  this  hall 
way,  and  about  30  feet  back  from  the  front 
of  the  building,  there  was  an  elevator,  and 
also  a  stairway,  affording  access  to  the  dif- 
ferent floors.  There  were  two  entrances  to 
the  building  from  the  street, — one  at  the 
front  end  of  the  hall  way  on  the 
Urst  floor;  and  the  other  nt  a  sim- 
ilar position  on  the  second  floor.  The 
•entrance  on  the  first  floor  was  on  the 
level  of  the  street,  and  tlio  one  on  the  second 
floor  was  reached  from  the  street  by  a  flight 
of  stone  steps  ascending  sidewise  on  the 
outsidtt  of  the  building.  The  oflice  rented 
by  the  appellee  was  on  the  second  floor,  ad- 
joining the  elevator  and  stairway.  There 
is  evidence  in  the  record  tending  to  prove 
that  at  about  3  o'clock  p.  m.  on  the  day  of 
the  fire  Mason,  having  been  informed  of  its 
threatening  character,  went  from  his  home 
at  Hampden,  in  the  subiirlxs  of  the  city  to 
his  office  in  Whitcomb's  building,  and  took 
from  it  his  insurance  policies,  and  then  n-ont 
out  to  see  the  fire.  At  that  time  hi»  found 
the  door  to  tho  nooond-story  entr.ince  locked, 
and  he  went  to  his  office  through  the  door  on 
the  first  floor,  which  was  open.  Becoming 
aUiriiied  at  the  incrcjiHing  speed  and  fury  of 
the  flre,  he  returned  in  alwut  an  hour  and  a 
half,  with  n  wngon,  to  his  office,  for  the  pur- 
pose of  removing  its  contents  to  a  place  of 


safety.  With  the  aid  of  several  other  per- 
sons, he  removed  his  valuable  papers  and 
some  of  his  books  by  way  of  the  passage  and 
door  on  the  ground  floor,  but,  when  he  at- 
tempted to  take  his  desk  and  other  large 
articles  of  furniture  out  by  that  w^ay,  he 
found  the  stairway  too  cramped  to  permit 
them  to  be  carried  down  to  the  first  floor. 
He  then,  with  a  view  of  taking  those  articles 
out  of  the  building  by  way  of  the  front  door 
on  the  second  story,  again  tritnl  that  door, 
but  found  it  still  locked,  and  was  unable  to 
open  it.  It  being  Sunday,  the  elevator  was 
not  running.  About  that  time  he  heard  that 
a  house  in  the  rear  of  the  building  was  about 
to  be  dynamited  in  the  effort  to  check  the 
progress  of  the  flre.  He  thereupon  aban- 
doned the  attempt  to  save  the  residue  of  his 
office  furniture,  and  it  was  soon  overtaken 
and  destroyed  by  the  fire.  lie  did  not  see 
Mr.  Miller,  the  landlord's  agent,  on  the 
premises  at  either  visit  to  his  office,  nor  did 
he"  know  who  had  locked  the  second-story 
front  door.  There  waa  evidence,  on  the  con- 
trary', tending  to  prove  tliat  on  the  afternoon 
of  the  fire  the  second-story  front  door  of 
the  building  was  not  tightly  locke<l,  but  was 
held  only  by  a  night  latch  or  other  fastening 
that  could  be  easily  opened  from  the  inside 
without  a  key.  In  fact,  the  tenant  of  one 
of  the  other  rooms  in  the  building  testified 
without  contradiction  that  at  nlmut  2  o'clock 
on  the  same  afternoon  he  had  opened  that 
door  from  the  inside  without  difficulty,  and 
gone  out  through  it  to  the  platform  of  the 
outside  steps  leading  up  to  it,  and  stood 
there  ten  or  fift€»en  minutes  looking  at  the 
pasHcrs-by,  and  then  re-entered  the  building 
by  the  same  door,  which  he  closed  after  him 
without  locking  it.  The  amended  narr.  on 
which  the  case  was  tried,  in  setting  forth  tho 
conduct  of  the  defendant  complained  of  by 
the  plaintiff,  alleges  that  the  removal  of  the 
furniture  "was  prevented  by  the  fault  and 
negligence  of  said  defendant,  who,  notwith- 
standing and  in  spite  of  re^teated  demands 
by  this  plaintiff,  made  by  him  of  the  agent 
of  defendant  then  in  ]>osHesKion,  the  said 
agent  barred  and  maintained  barred  the 
necessary  means  of  exit  from  said  building 
and  office."   and   by   that  means  alone   tho 


interfered  with  by  the  lessor  or  his  arrantee 
during  the  form  of  tlie  lease.  Shaft  v. 
Carey,  supra. 

A  *  ticket  broker  who  has  a  lease  of  a 
room  on  tho  ground  floor  of  a  hotel  build- 
ing, with  a  hack  door  opening  into  a  hall  wav 
leading  to  the  hotel  rotun<la,  is  entitled. 
when  sued  for  nonpayment  of  rent,  to  set  up 
as  a  counterclaim  his  damages  arising  from 
the  lessor's  Ixiardinjr  up  tlio  latter  entrnm'O 
to  his  place  of  uusincss.  Kitchen  Bros. 
Hotel  Co.  v.  Pliilbin.  2  Neb.  (liiof.)  .340.  m 
N.  W.  487. 

Tenants  occupvi ug  oflices  on  the  sot-ond 
4L.H.A.(N.S.) 


floor  of  a  business   and   office  buildins:  are 

entitled  to  enjoin  the  tenant  on  the  ground 

fioor  from  obstructing  the  entrance  to  the 

block,  by  the   erection  of   signs  and   show 

•as«s.     Mil  lor  v.  FitzGerald  Drv  Goods  Co. 

02  Neb.  270,  80  N.  W.  1078. 

But   the  lessee  of  one  side  of  a  double 

'  business  block  cannot  insist  on  a  right  of 

access  through  the  other  part,  the  use   of 

'  which  is  a  great  convenience  to  him  in  car- 

I  ing  for  his   freight,  where  there  are  other 

means  of  access  to  his  portion,  and  the  lease 

makes  no  provision  for  such  right.     Ward  v. 

Uobortson.  77  Iowa,  159,  41  N.  W,  603. 
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plaintiff  was  unable  to  remove  his  furniture, 
and  it  was  destroyed  by  the  fire.  Thera  is, 
however,  no  evidence  in  the  record  ten4ing 
to  show  the  making  of  the  alleged  denmnd 
hj  the  plaintiff  upon  the  defendants*  agent. 
The  theory  of  the  plaintiff  a  ea?>e,  as  stated 
on  his  brief,  is  that  it  was  the  duty  of  his 
landlord  to  secure  to  him  at  all  times  free 
ingress  and  egress  to  and  from  his  oi!ice,  and 
the  unobstructed  use  of  such  passageways 
and  means  of  exit  as  to  enable  him  to  remove 
his  goods  and  save  them  from  an  impending 
destruction.  Tlie  precise  question  thus  aris- 
ing 18  one  of  first  presentation,  but  its 
solution,  in  a  case  like  the  present  one, 
where  there  is  a  mere  verbal  renting  with  n 
total  absence  of  any  express  covenant  on  the 
part  of  the  landlord,  must  be  found  in  a 
consideration  of  the  implied  obligation  rest- 
ing upon  a  landlord  as  such  in  reference  to 
the  physical  condition  of  the  demised  prop- 
erty. The  general  doctrine  applicable  to  this 
^<ubject  has  recently  received  careful  con- 
sideration bv  us  in  the  casi^  of  Smith  v. 
State,  92  Md.  629,  630,  61  L.R.A.  772,  48 
Atl.  93.  We  then  said:  "There  is  no  im- 
plied covenant  requiring  the  landlord  to 
make  repairs.  Gluck  v.  Baltimore,  81  Md. 
326,  48  Am.  St.  Rep.  515,  32  Atl.  515. 
'There  is  no  implied  warranty  on  a  lease  of 
a  house  or  of  land  that  it  is  or  shall  be 
reasonably  fit  for  habitation  or  cultivation. 
The  implied  contract  relates  only  to  •  the 
pbtate,  not  to  the  condition  of  the  property.* 
*When  a  lease  contains  no  express  contract 
of  warranty  that  the  property  is  or  shall  be 
fit  for  the  purpose  for  which  it  may  be 
rented,  there  is  no  implied  warranty  to  that 
pffect,  and  in  case  the  property  falls  down  in 
tonscqucnce  of  some  inherent  defect  the 
lessor  is  not  bound  to  repair,  and  yet  the 
lessee  will  be  compelled  to  pay  the  rent.' 
Hess  V.  Newcomer,  7  Md.  337.  After  fully 
recognizing  the  landlord's  liability  to  third 
persons  not  claiming  under  the  tenant,  it  is 
Haid  in  Taylor  on  Landlord  and  Tenant,  | 
175  A,  that  the  'lessor's  liability  to  the  lessee 
is,  however,  much  more  restricted,  as  the 
former  does  not  warrant  the  condition  of 
the  premises,  and  the  tenant,  because  he  can 
inspect  them,  assumes  the  risk  of  their  state. 
For  any  injury  suffered  by  him  during  his 
occupancy  by  their  defective  condition,  or 
even  faulty  construction,  he  cannot  make  the 
lessor  answerable,  unless  there  was  misrep- 
resentation, active  concealment,  or  perhaps 
a  total  inability  on  the  tenant's  part  to  dis- 
cover the  defect  before  entering.' "  After 
citing  many  cases  in  support  of  the  doctrine 
there  stated,  we  further  say  in  that  case: 
"The  reason  of  the  rule  is  perfectly  appar- 
ent. If  the  lessee  knows  the  condition  of  tlic 
premises,  nnd  rents  it  without  requiring  the 
owner  to  repair  it,  he  takes  it  as  he  finds  it, 
4LJlJl.(N.S.) 


and  has  no  right  to  complain  of  injuries 
sustained  on  account  of  its  condition." 

Although  the  liability  of  the  landlord  as 
to  the  physical  condition  of  the  premises 
covered  by  the  lease  is  as  above  stated,  the 
weight  of  modern  authority  supports  the 
rule  that,  where  he  leases  separate  portions 
of  the  same  building  to  different  tenants,  and 
reserves  under  his  control  the  halls,  stair? 
ways  and  other  portions  of  the  building  used 
in  common  by  all  of  the  tenants  as  means  of 
access  to  their  respective  rooms  or  apart- 
ments, he  is  under  an  obligation  to  use 
reasonable  diligence  to  keep  the  portions  so 
retained  under  his  control  of  the  building 
in  a  safe  condition  and  free  from  improper 
obstructions.  18  Am.  A,  Eng.  Enc.  Law,  2d 
ed.  pp.  220,  221;  Gillvon  v.  Reilly,  50  N.  J. 
L.  2G,  11  Atl.  481;  Looney  v.  McLean,  129 
Mass.  33,  37  Am.  Rep.  295;  Vanderbeck  v. 
Hendry,  34  N.  J.  L.  471,  472;  Brunker  v. 
Cummins,  133  Ind.  443,  32  N.  E.  732;  Mc- 
Ginley  v.  Alliance  Trust  Co.  168  Mo.  257, 
56  L.R.A.  334,  66  S.  W.  153;  Dollard  v.  Rob- 
erts, 14  L.R.A.  238,  and  notes  thereto  ( 130 
N.  Y.  269,  29  N.  E.  104).  This  obliga- 
tion of  the  landlord  to  the  tenants  of  dif- 
ferent parts  of  the  same  building  in  ref- 
erence to  the  halls,  stairways,  doors,  etc., 
of  which  he  has  kept  possession  for  their 
common  use,  has  been  held  not  to  re- 
sult from  the  implied  covenant  for  quiet 
enjoyment  incident  to  the  leases  of  the  sev- 
eral portions  of  the  building,  but  to  be  of  the 
same  character  as  that  of  any  other  owner 
of  real  estate,  who  permits  or  invites  others 
to  use  it  for  a  particular  purpose,  to  keep  it 
safe  for  those  using  it,  within  the  scope  of 
the  invitation.  Gillvon  v.  Reilly,  Looney  v. 
McLean,  and  Vanderbeck  v.  Hendry,  supra; 
Camp  V.  Wood,  76  N.  Y.  92,  32  Am.  Rep.  282. 
Whatever  may  be  the  true  origin  and  char- 
acter of  this  obligation  of  the  landlord,  it 
ought  not  to  be  extended  beyond  the  uses  and 
purposes  to  which  it  is  reasonable,  from  the 
situation  and  nature  of  the  building  contain- 
ing the  demised  apartments,  to  infer  that 
the  halls,  stairways,  etc.,  were  intended  to 
be  subjected  in  making  the  leases  to  the 
respective  tenants. 

Now,  what  were  the  reasonable  uses  for 
which  the  appellant,  as  landlord,  was  un- 
der obligation  to  keep  in  proper  condition 
the  halls,  stairways,  and  outer  doors  of  the 
building  containing  the  office  leased  by  him 
to  the  appellee?  It  appears  from  the  evi- 
dence that  it  was  an  office  building  located 
in  the  business  portion  of  the  city  opposite 
the  courthouse.  With  the  exception  of  a 
lunch  room  and  restaurant  on  the  ground 
floor,  the  entire  building  was  rented  out  as 
offices,  mainly  to  lawyers.  The  reasonable 
use  of  the  outer  doors,  halls,  and  stairways 
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of  such  a  building,  so  located,  so  far  at  least 
as  related  to  the  lawyers'  oflSces,  required 
that  they  should  be  kept  open  and  free  from 
improper  obstruction  during  such  hours  of 
the  day  and  evening  as  their  tenants  and 
persons  having  business  with  them  might 
reasonably  be  expected  to  desire  access  to 
the  offices.  But  such  use  did  not  require 
that  the  doors,  halls,  etc.,  should  be  kept  in 
that  condition  throughout  the  entire  night, 
nor  on  Sunday,  which  is  a  dies  non  when 
secular  avocations  are  presumed  to  be  sus- 
pended. It  certainly  did  not  require  the 
outer  doors  of  the  building  to  be  kept  open 
on  Sunday  to  such  an  extent  as  to  admit  of 
the  removal  by  the  tenants  of  large  pieces  of 
furniture.  The  access  afforded  to  the  build- 
ing on  Sunday,  as  shown  by  the  evidence, 
through  the  open  door  and  hallway  on  the 
ground  floor,  which  connected  with  the  stair- 
way, was,  in  our  opinion,  reasonable  and 
adequate  for  all  ordinary  occasions.  The 
occurrence  of  the  great  fire  of  February  7, 
1904,  which  destroyed  the  entire  center  of 
the  city,  was  a  sudden  and  unexpected  ca- 
lamity. Kven  then  at  3  o'clock  in  the  after- 
noon, when  the  appellee  first  went  to  his 
office,  he  did  not  regard  the  danger  of  its 
destruction  as  serious,  for  he  merely  took 
from  it  his  insurance  policies  and  made  no 
effort  to  remove  its  other  contents  until  an 
hour  and  a  half  later.  There  is  no  evidence 
that  the  landlord  or  his  agent  was  on  the 
premises  at  the  time  when  the  appellee  al- 
leges that  the  second-story  front  door  was 
locked,  or  was  aware  that  the  destruction  of 
the  building  was  so  seriously  threatened  by 
the  fire  that  any  of  the  tenants  desired  to 
remove  their  furniture.  Under  these  cir- 
cumstances, we  are  of  opinion  that  the  ap- 
pellant, as  owner  and  landlord  of  the  build- 
ing, discharged  his  obligation  in  reference 
to  access  to  it  on  Sunday  by  having  the  door 
and  hall  way  on  the  ground  floor  open  and 
unobstructed. 

At  the  close  of  the  case  the  plaintiff  of- 
fered ono  prayer,  and  the  defendant  offered 
six.  The  plaintiff's  prayer,  which  related  to 
the  measure  of  damages  in  the  event  of  a 
verdict  in  his  favor,  was  unobjectionable  in 
form,  and  was  properly  granted  by  the 
court. 

The  defendant's  first  prayer  asked  the 
court  to  take  the  case  from  the  jury  for 
want  of  legally  sufficient  evidence  that  the 
defendant  or  any  of  his  agents  denied  the 
plaintiff  access  to  his  office,  or  prevented  him 
from  removing  his  goods  therefrom  on  the 
day  of  the  fire.  This  prayer  was  properly 
rejected,  because,  although  there  was  no  such 
evidence  that  the  plaintiff  was  denied  access 
fo  his  office  by  anyone,  there  was  evidence 
tendin«f  to  prove  that  the  only  door  by  which 
the  /uriiiture  could  be  removed  was  securely 
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locked  at  both  visits  of  the  plaintiff  to  the 
building.  If  the  Jury  had  believed  this  evi- 
dence, they  might  have  concluded  that  the 
defendant  did  prevent  the  removal  of  the 
furniture,  for,  the  doors  being  under  the  con- 
trol of  his  agents,  he  was  primarily  re- 
sponsible for  their  open  or  closed  condition. 
The  court  should,  therefore^  not  have  taken 
the  case  from  the  jury  on  that  prayer. 

There  was,  however,  fatal  error  in  the 
rejection  of  the  defendant's  fourth  and  fifth 
prayers.  The  fourth  prayer  asserted  the 
proposition  that,  as  the  fire  occurred  on 
Sunday,  and  was  an  emergency  which  could 
not  have  been  foreseen  by  ordinary  care,  the 
defendant  was,  as  a  matter  of  law,  under  no 
obligation  to  provide  at  that  time  means  of 
egress  from  the  building  suitable  for  the  re- 
moval of  furniture  therefrom.  The  fifth 
prayer  in  effect  instructed  the  jury  that,  if 
they  believed  from  the  evidence  that  the 
plaintiff,  at  the  time  he  attempted  to  remove 
his  furniture  from  the  building,  could,  by 
reasonable  efforts,  have  opened  the  upper 
front  door,  he  was  not  entitled  to  recover. 
From  what  we  have  said  concerning  the  legal 
obligation  as  to  the  condition  of  the  hall 
ways  and  doors  of  the  building  resting  upon 
the  defendant  as  landlord,  it  is  apparent 
that  both  of  these  prayers  should  have  been 
granted.  We  find  no  reversible  error  in  the 
action  of  the  lower  court  upon  the  other 
three  prayers  of  the  defendant. 

There  is  an  exception  in  the  record,  taken 
after  the  trial  of  the  case,  at  the  hearing  of 
a  motion  for  a  new  trial,  to  the  court's  re- 
fusal to  grant  the  motion.  The  main  ground 
of  the  motion  was  the  fact  that  the  plain- 
tiff's counsel,  in  his  argument  before  the 
jury  at  the  trial  of  the  case,  had  made  cer- 
tain statements  which  the  defendant's  coun- 
sel claimed  were  improper,  but  to  which  he 
neither  made  objection  nor  took  any  excep- 
tion at  the  time  they  were  made,  or  at  any 
time  prior  to  filing  the  motion  for  a  new 
trial.  It  is  well  settled  that  no  appeal  will 
lie  from  an  order  granting  or  refusing  a 
new  trial,  the  motion  for  which  is  always 
addressed  to  the  sound  discretion  of  the 
court.  Nor  will  a  litigant  be  permitted  to 
employ  a  motion  for  a  new  trial  as  a  means 
of  bringing  to  this  court  for  its  review  any 
matter  occurring  during  the  trial  of  the  ease 
to  which  objection  was  not  made  at  the  time 
of  its  occurrence. 

For  the  error  committed  in  rejecting  the 
fourth  and  fifth  prayers  of  the  defendant, 
the  judgment  must  be  reversed,  and,  as  the 
case  made  out  by  the  record  does  not  show 
the  plaintiff  entitled  to  recover,  no  new  trial 
will  be  granted. 

Judgment  reversed,  with  costs,  without  a 
new  trial. 
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Carrier— failure  to  transport  theatrical  scen- 
ery— damages. 

A  carrier  who  fails  to  perform 
promptly  his  contract  to  transport  the  scen- 
ery and  properties  of  a  traveling  show, 
knowing  that  their  absence  will  prevent  a 
performance,  is  liable  for  the  value  of  the 
ordinary  earnings  of  the  properties  during 
the  time  the  owner  is  deprived  of  their  use, 
less  the  expenses  which  he  is  saved  by  in- 
ability to  exhibit;  and  the  fact  that  such 
damages  are  not  provided  for  in  the  ship- 
ping articles  is  immaterial. 

(February  26,  1906.) 


1  EXCEPTIONS  by  plaintiff  to  rulings  of  the 
Xj  Superior  Court  for  Essex  County,  made 
during  the  trial  of  an  action  brought  to  re- 
cover damages  for  defendant's  failure 
promptly  to  transport  certain  property  de- 
livered to  it  for  that  purpose,  which  re- 
sulted in  a  verdict  for  a  less  sum  than  he 
demanded.    New  trial  ordered. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sanborn  &  Sanborn,  for  plaintiff: 

Where  property  is  designed  for  a  special 
use  of  a  party  in  his  business,  and  such 
party  is  deprived  of  that  use  by  the  negli- 
gence or  wrong  of  another,  the  usual  meas- 
ure of  damages  is  the  value  of  the  use  of 
the  property  during  the  time  of  deprivation. 

5  Am.  &,  Eng.  Enc.  Law,  2d  ed.  p.  390; 
Stickney  v.  Allen,  10  Gray,  352;  Whitehead 
&  A.  Mach.  Co.  v.  Ryder,  139  Mass.  360, 
31  N.  E.  736;  Munnerlyn  v.  Alexander,  38 
Tex.  125;  Vicksburg  &  M»  R.  Co.  v.  Rags- 


Case  Note. — ^Measure  of  carrier's  liability 
for  preventing  exhibition  or  show  by  breach 
of  contract  of  carriage. — Damages  which  de- 
pend upon  the  particular  character  or  busi- 
ness of  the  one  carried,  or  the  special  use  to 
which  the  property  transported  is  designed 
to  be  put,  may  be  recovered  if  the  carrier 
was  informed  of  these  facts  at  the  time  of 
entering  into  the  contract  of  carriage. 

Thus,  a  contract  by  a  carrier  to  carry  to 
a  designated  place,  an  opera  troupe,  which 
the  carrier  was  informed  must  reach  such 
place  by  a  certain  time  or  the  disaster  to 
the  troupe  would  be  great,  and  which  the 
carrier  guaranteed  would  arrive  at  such 
time,  but  broken  by  failure  to  arrive  there 
at  the  appointed  time,  caused  by  a  delay  of 
such  length  that  the  troupe  was  unable  to 
play  as  expected  upon  the  day  it  was  to 
arrive  and  also  upon  the  next  day,  author- 
izes a  recovery  for  the  loss  of  the  perform- 
ances advertised  for  those  days.  Foster  v. 
Qeveland,  C.  C.  A  St.  L.  R.  Co.  56  Fed.  434. 

The  measure  of  damages  for  the  breach, 
by  a  railroad  company,  of  a  contract  to 
carry  excursionists  at  a  stipulated  amount 
per  passenger,  no  limit  being  set  as  to  the 
numoer,  to  a  designated  place  where  public 
amusements  were  to  be  held,  by  repudiating 
it  after  preparations  had  been  made  for  the 
exhibition,  is  the  advance  in  price  of  tick- 
ets actually  sold  by  the  one  who  had  charge 
of  the  exhibition  over  the  price  he  was  to 
pay  the  railroad  company  for  them;  and 
to  this  amount  may  be  added  the  difference 
between  the  sum  paid  as  passage  money  for 
persons  whom  the  exhibitor  had  agreed  to 
transport,  and  did  actually  transport,  and 
what  it  would  have  cost  him  to  have  them 
carried  had  the  contract  been  fulfilled  by 
the  railroad  company.  Houston  &  T.  C. 
R.  Co.  v.  Hill,  63  Tex.  381,  61  Am.  Rep. 
642. 

In  Yoakum  v.  Dunn,  1  Tex.  Civ.  App.  524. 
21  S.  W.  411,  it  was  held  that,  while  the 
owner  of  a  museum,  under  a  contract  with 
a  railroad  company  for  its  transportation 
4L.R.A.(N.S.) 


to  a  fair  at  a  designated  place  and  time,  for 
exhibition  at  the  fair,  which  was  broken 
by  delay  in  the  transportation,  so  that  it 
did  not  arrive  in  season,  although  their 
agent  had  been  notified  of  the  purpose  for 
which  the  musuem  was  being  shipped, 
might  not  be  able  to  recover  the  probable 
net  profits  of  an  exhibition  at  the  fair  as 
such,  because  they  are  too  speculative  and 
remote,  yet  he  would  be  entitled  to  recover 
for  the  value  of  the  use  of  the  property  at 
such  place  and  time,  and  such  value  could 
not  be  more  properly  determined  than  by 
ascertaining  what  the  probable  net  profit* 
of  the  exhibition  would  have  been. 

But  it  was  held  in  Georgia  R.  Co.  v.  Hay- 
den,  71  Ga.  518,  51  Am.  Rep.  274,  that  the 
difference  between  the  amount  of  tickets 
sold  for  a  theatrical  performance,  which  had 
to  be  refunded,  and  the  cost  of  the  transpor- 
tation of  the  troupe,  was  too  remote  or 
speculative  in  character  to  be  tne  measure 
01  damages,  in  an  action  against  a  rail- 
road company  by  a  theatrical  manager,  who 
purchased  tickets  for  nimself  and  troupe 
over  a  railroad,  at  the  terminus  of  which 
they  were  to  take  a  connecting  train  and 
proceed  to  a  place  at  which  a  performance 
was  to  be  given,  but  who  were  delayed  by 
a  collision  upon  the  first  road  so  as  to  miss 
connection  with  the  tram  on  the  other  road» 
and  so  failed  to  reach  their  destination  and 
to  meet  the  engagement  to  give  a  perform- 
ance, where  he  first  notified  the  railroad 
company  of  his  arrangements  by  telegraph 
late  at  night  at  the  point  of  delay,  and  it 
does  not  appear  that  the  telegram  was  re« 
ceived  in  time  to  enable  the  railroad  com- 
pany to  remedy  the  difficulty. 

And  it  was  held  in  Brown  v.  Weir,  95 
App.  Div.  78,  88  N.  Y.  Supp.  479,  that,  in 
an  action  by  an  actress  against  an  express 
company  which  had  undertaken  to  transport 
a  trunk  containing  her  wardrobe  without 
knowledge  as  to  the  importance  of  its  con- 
tents, or  that  she  was  under  contract  to 
fulfil    any    engagements,    the    measure    of 
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dale,  46  Mis»8.  458;  Cincinnati  Chronicle  Co. 
V.  White  Line  Central  Transit  Co.  1  Cin. 
Sup.  Ct.  Rrp.  300;  Abbott  v.  Gatch,  13  Md. 
333;  Green  v.  Mann,  11  111.  613;  Priestly  v. 
Northern  Indiana  &  C.  R.  Co.  26  111.  206, 
70  Am.  Dec.  369;  Warfield  v.  Walter,  11  Gill 
&  J.  80;  Foster  v.  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  56  Fed.  434. 

Messrs.  Henry  F.  Hurlburt  and  Damon  E. 
Hall  for  defendant. 

Loring,  J.,  dolivorod  the  opinion  of  the 
•court : 

This  case  presents  in  different  forms  but 
one  question,  namely:  To  what  damages  is 
the  owner  of  a  theatrical  exhibit  entitled  in 
cass)  of  a  negligent  delay  in  the  transporta- 
tion of  his  scenery  and  other  theatrical 
properties  by  a  carrier  who  had  full  knowl- 
edge that  they  were  to  be  used  in  an  exhibi- 
tion previously  wid^ily  advertised  at  the 
place  of  destination,  and  that  the  owner  was 
under  an  expense  of  $300  or  $400  a  week 
in  that  connection.  The  judge  ruled  that 
the  plaintiff  was  limited  to  $4,  "the  actual 
money  lost  or  expended  in  looking  up  his 
^oods." 

The  first  ground  on  which  the  defendant 
has  undertaken  to  support  this  ruling  is 
that  the  shipping  receipt,  or  the  shipping 
i-^eipt  and  the  shipping  order,  constitute  a 
written  contract  between  the  parties,  by 
which,  and  by  which  alone,  their  rights  are 
to  be  determined.  No  authorities  have  been 
cited  for  this  contention,  and  we  conceive 
that  none  can  be  found  to  support  it.  We 
assume,  for  th^  purposes  of  this  decision, 
that  this  shipping  receipt,  or,  a  I  any  rate, 
tbe  shipping  order  and  this  receipt  taken  to- 
gether, constitute  a  written  contract.  But 
it  is  always  competent  to  show  knowledge 
by  th'*)  contracting  parties  to  a  written  con- 
tract of  the  circumstances  on  the  basis  of 
which  it  is  made,  for  the  purpose  of  show- 
ing what  was  within  the  contemplation  of 
the  parties  in  making  the  contract.  Knowl- 
edge of  the  circumstances  which  torm  the 
basis  on  whicli  th-)  contract  is  made  is  corn- 


damages  is  not  what  she  would  have  received 
from  such  engagements,  where  the  only 
claim  for  damages  is  based  upon  her  failure 
to  appear  at  several  performances,  alleged 
to  be  due  to  the  refusal  of  the  express 
i-ompany  to  deliver  her  trunk  unless  an  ex- 
cessive charge  was  paid. 

In  Leach  v.  New  York,  N.  H.  &  H.  R.  Co. 
s:)  Hun,  377,  35  N.  Y.  Supp.  305,  it  was  held 
that,  in  an  action  against  a  railroad  iora- 
psiny  for  failure  to  deliver,  at  the  time  con- 
tracted for,  a  car,  of  the  contents  of  which 
the  company  had  no  knowledge,  but  which 
contained  the  personal  baggage  of  the  mem- 
bers of  a  troupe,  whereby  the  theatrical 
company  was  prevented  from  giving  an  ex- 
hibition advertised,  and  was  compelled  to 
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petent  on  the  question  of  what  damages 
were  in  contemplation  of  the  parties  to  it, 
whether  a  party  seeks  to  recover  ordinary 
or  sp^ial  damages.  That  has  been  laid 
down  in  all  the  cases  on  the  subject.  See, 
for  example,  Scott  v.  Boston  &  N.  O.  S.  S. 
Co.  106  Mass.  468;  Harvey  v.  Connecticut 
&  P.  Rivers  R.  Co.  124  Mass.  421,  26  Am. 
Rep.  673;  Mather  v.  American  Exp.  Co.  138 
Mass.  55,  52  Am.  Rep.  258;  j^ionergan  v. 
Waldo.  179  Mass.  13.5,  88  Am.  St.  Rep.  365, 
60  N.  £.  479;  Hadley  v.  Baxendale,  9  Exch. 
341 ;  Home  v.  Midland  R.  Co.  L.  R.  7  C.  P. 
583,  L.  R.  8  C.  P.  131;  Simpson  v.  London 
&  N.  W.  R.  Co.  L.  R.  1  Q.  B.  Div.  274;  Gr«- 
bert-Borgnis  v.  Nugent,  L.  R.  15  Q.  B.  Div. 
85. 

The  next  ground  on  which  the  defendant 
has  sought  to  support  the  ruling  is  on  the 
authority  of  Waite  v.  Gilbert,  10  Cush.  177; 
Harvey  v.  Connecticut  &  P.  Rivers  R.  Co. 
supraf  and  Swift  River  Co.  v.  Fitchburg  R. 
Co.  169  Mass.  326,  61  Am.  St.  Rep.  288,  47 
N.  £.  1015.  But  the  plaintiffs  in  those  cases 
were  confined  to  the  damages  to  which  the 
plaintiff  was  confined  in  the  case  at  bar, 
for  want  of  proof  of  notice,  while  in  the 
case  at  bar  proof  ol  the  necessary  notice 
was  plenary.  While  a  plaintiff  is  deprived 
of  the  use  of  property  valuable  for  use,  and 
the  property  is  something  that  can  be  re- 
placed, his  damages  are  the  expenses  of  hir- 
ing the  property  which  he  is  forced  to  sub 
stitute  for  it.  But,  if  the  property  is  such 
that  it  cannot  be  replaced,  ^e  measure  of 
damages  is  what  such  property  is  ordinarily 
worth  for  use.  See  Fletcher  v.  Tayleur,  17 
C.  B.  21,  28;  Cory  v.  Thames  Iron  Works 
&  Shipbuilding  Co.  L.  R.  3  Q.  B.  181;  Ex 
parte  Cambrian  Steam  Packet  Co.  L.  R.  6 
Eq.  396,  408.  L.  R.  4  Ch.  112,  117.  There  are 
no  cases  in  this  commonwealth  very  near  to 
the  one  under  discussion.  Perhaps  the  near. 
est  are  the  cases  in  which  it  is  held,  in 
an  action  of  trover,  that  where  the  property 
converted  has  'no  market  value,  but  has  a 
special  value  to  the  plaintiff,  he  can  recover 
that  value.    Stickney  v.  Allen,  10  Gray,  352; 


refund  the  money  for  tickets  sold,  the 
measure  of  damages  is  such  loss  of  profits 
as  can  be  shown  to  be  the  direct  result  of 
the  breach  of  contract;  and,  for  the  pur- 
pose of  arriving  at  the  profits  lost  through 
the  breach  of  the  contract,  the  court  fur- 
ther held  that,  where  it  was  shown  that  be- 
fore it  was  known  that  the  equipment  would 
not  arrive  tickets  for  the  performance  were 
sold  to  the  amount  of  nearly  $400,  a  per- 
son who  had  for  several  years  been  en- 
gaged in  the  sale  of  tickets  for  that  par- 
ticular place  of  amusement,  and  who  sold 
the  tickets  on  this  occasion,  may  be  per- 
mitted to  testify  that  about  one  fourth  ot 
the  whole  amount  of  tickets  sold  were  usu- 
ally sold  in  advHUce. 
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CJrecn  v.  Boston  &  L.  R.  Co.  128  Mass.  221, 
3.5  Am.  Rep.  370;  Mather  v.  American 
Exp.  Co.  supra.  Sen  also,  in  this  connection, 
Wall  V.  Piatt,  169  Mass.  406,  48  N.  E.  270. 

Where  the  article  of  the  use  of  which  the 
plaintiff  has  been  wrongfully  deprived  can- 
not be  replaced,  and  the  plaintiff  r^overs 
for  being  deprived  of  the  use  of  what  such 
property  ordinarily  earns,  he  recovers  prof- 
its in  one  sensa  of  the  word,  but  not  in  that 
sense  of  the  word  in  which  it  is  used  when 
it  is  said  that  profits  cannot  be  recovered 
because  too  remote.  What  is  meant  by  that 
is  that  th^  plaintiff  cannot  recover  for  the 
loss  of  special  profits,  such  as  a  particular 
bargain  which  he  has  lost.  For  a  good 
statement  of  the  distinction,  see  Masterton 
V.  Brooklyn,  7  Hill,  62,  42  Am.  Dec.  38. 
There  are  cases  where  contracts  are  made 
with  reference  to  such  special  profits,  and 
where  such  special  profits  can  be  recovered. 
Such  profits  were  recovered  in  Gr^bert-Borg- 
nis  V.  Nugent,  supra;  and  it  was  such  spe- 
cial profits  that  w^re  unsuccessfully  sought 
for  in  Waite  v.  Gilbert;  Harvey  v.  Connecti- 
cut &  P.  Rivers  R.  Co.;  iswift  River  Co.  v. 
Fitchburg  R.  Co.;  Hadley  v.  Baxendale; 
and  Home  v.  Midland  R.  Co., —  supra.  The 
difference  between  those  cases  and  the  case 
at  bar  is  this:  Delay  in  the  delivery  of 
scenery  and  the  other  properties  of  a  trav- 
eling theatrical  company  ordinarily  m^ans 
no  performance  by  the  company.  But  delay 
in  the  transportation  of  the  broken  shaft 
of  a  mill,  for  example,  as  in  Hadiey  v.  Bax- 
endale, suprOf  does  not  ordinarily  mean  that 
th'<^  mill  will  stop. 

We  construe  the  statement  of  the  plain- 
tiff's counsel  m  the  case  at  bar.  "that  he 
claimed  no  loss  of  profits  and  no  loss  in  the 
market  value  of  the  goods  by  reason  of  th-^ 
delay  in  the  delivery  of  the  goods,  but  that 
he  did  claim  loss  in  the  rental  value  or  the 
loss  of  the  use  of  tlw  property,"  to  be  a 
statement  that  he  did  not  ask  for  loss  of 
special  profits,  but  for  loss  of  the  ordinary 
earnings  of  the  property  here  in  question. 
The  case  at  bar  is  not  a  case  of  special  prof- 
it or  special  damage,  but  a  case  of  the  ordi- 
nary damages  consequent  on  a  delay  in  the 
delivery  of  scenery  and  oth-^r  properties  of 
rt  traveling  theatrical  company.  That  a 
common  carrier  with  notice  is  liable  in  such 
a  case  is  plain  from  the  decision  made  in 
Simpson  v.  Ix)ndon  &  N.  W.  R.  Co.  supra, 
as  to  delay  in  the  deliv;»ry  of  samples  to 
be  exhibited  at  a  cattle  show.  The  ordinary 
<la mages  in  case  of  a  delay  in  the  transpor- 
tation of  sucli  property  as  we  hav.>  in  the 
case  at  bar  are  different  from  the  ordinary 
damages  in  case  of  a  delay  in  the  transpor- 
tation of  ordinary  merchandise,  and  for  that 
reason  carri-^^rs  usually  put  such  property  in 
a  different  classification  from  that  in  which 
4L.R.A.(N.S.) 


ordinary  merchandise  is  put.  The  question, 
however,  is  the  ordinary  damage  from  a  de- 
lay in  the  transportation  of  that  kind  of 
freight.  To  get  those  ordinary  damages, 
notice  that  the  freight  to  be  transported  is 
that  kind  of  Ireight,  and  that  it  is  to  be 
used  at  its  destination,  must  be  given  to 
the  carrier;  and  the  damages  recoverable 
are  the  ordinary  earnings  of  the  property  in 
question.  See  Cory  v.  Thames  Iron  Works 
&  Shipbuilding  Co.  and  Ex  parte  Cambrian 
Steam  Packet  Co.  uhi  supra. 

The  case  at  bar  presents  a  further  ques- 
tion not  raisea  by  the  facts  of  the  cases  last 
cited.  There  was  evidence  here  that  the 
plaintiff  told  the  d^-ifendant  that  he  was  "un- 
der a  big  expense,  between  $300  and  $400  a 
week,"  in  the  use  of  the  thing  delayed  in 
transportation.  In  such  a  case,  since  the 
owner  has  to  pay  the  expenses,  or  some  of 
the  expenses,  incident  to  using  the  prop- 
erty, he  can  recover,  not  the  ordinary  net 
earnings,  but  the  ordinary  gross  earnings, 
less  such  expenses,  if  any,  as  the  depriva- 
tion of  the  use  of  the  property  saved 
him  from.  The  concession  made  by  the 
plaintiff's  counsel,  that  he  did  not  ask 
for  special  profits,  eaves  us  from  considering 
the  suggestion  thrown  out  in  Lonergan  v. 
Waldo,  179  Mass.  1.35,  138,  88  Am.  St.  Rep. 
365,  60  N.  £.  479,  that  it  may  be  that  the 
fact  that  a  carrier  cannot  refuse  to  carry 
goods  offered  to  him  for  transportation  pre- 
vents him  from  b^ing  held  for  special  dam- 
ages or  special  profits,  as  to  which  see  Kelly, 
C.  B.,  in  Home  v.  Midland  R.  Co.  L.  R.  8  C. 
P.  131,  136,  137,  and  Mayne,  Damages,  7th 
ed.  42. 

The  defendant  raised  a  question  as  to 
whether  an**'exception  was  properly  taken  to 
the  refusal  of  an  offer  to  prove  the  expense 
the  plaintiff  was  under  while  waiting  for 
the  goods  in  question.  But  since,  in  our 
opinion,  the  case  must  go  back  for  a  new 
trial  by  reason  of  his  other  exceptions,  it 
is  not  necessary  to  decide  whether  that  ex- 
ception was  properly  saved  or  not. 

The  plaintiff  is  entitled  to  a  new  trial  on 
th-^  question  of  damages.    So  ordered. 


MASSACHUSETTS  SUPREME  JUDICIAL 
COURT. 

MARY  HABERLIL 


CITY  OF  BOSTON. 

(100  Mass.  3.58,  76  N.  E.  907.) 

Highway — location  of  voting  booth  in. 

1.  Authority   to    locate  a    voting  booth 
in   the  traveled   part  of  a  highway  is   not 

Case  Note. — Ritrht  of  nninicipnl  corpora- 
tion to  place  polling  booth  in  street. — There 
^ocins   to   be   no   other   decision   as    to    the 
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conferred  upon  the  public  officers  by  a  stat- 
ute directing  them  to  designate  a  polling 
place  in  a  public,  orderly,  and  convenient 
portion  of  the  precinct,  and,  if  no  such  place 
can  be  found  within  the  precinct,  then  in 
an  adjoining  one. 

Same— defect. 

2.  The  location,  without  authority,  of 
a  voting  booth  in  a  public  highway,  may 
constitute  a  defect  therein  which  will  re- 
quire the  municipal  corporation  to  exer- 
cise reasonable  diligence  to  protect  the  pub- 
lic travel. 

(February  28,  1906.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Superior  Court  for  Suffolk  County, 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence,  which  resulted  In  a  verdict  in 
defendant's  favor.       Sustained. 

The  facts  are  stated  in  the  opinion. 


Messrs.  James  E.  Cotter  and  Josepli  P* 
Pagan,  for  plaintiff: 

The  erection  and  maintenance  of  the  vot- 
ing booth  in  a  public  highway  was  an  un- 
lawful obstruction  to  public  travel,  and 
rendered  traveling  on  the  highway  unsafe 
and  dangerous. 

Griffin  v.  Bo»ton,  182  Mass.  409,  65  N. 
E.  811;  Chase  v.  Lowell,  151  Mass.  422,  24 
N.  E.  212. 

Unless  explicitly  authorized  by  statute, 
such  an  obstruction  in  the  highway  would 
be  an  indictable  nuisance. 

Com.  V.  Gloucester,  110  Mass.  491;  Com. 
V.  Vermont  &  M.  R.  Corp.  4  Gray,  22 ;  Com. 
V.  Nashua  A  L.  R.  Corp.  2  Gray,  54;  Cogs- 
well V.  New  York,  N.  H.  &  H.  R.  Co.  103  N. 
Y.  10,  56  Am.  Rep.  6,  note,  8  N.  E.  537; 
King  V.  Morris,  1  Barn.  &  Ad.  441. 

The  statute  will  not  protect  a  defendant,, 
unless  it  has  acted  in  strict  compliance  with 
its  terms. 


right  of  a  municipal  corporation  to  place  a 
voting  booth  in  the  street.  But,  as  the  high- 
ways of  the  state,  including  city  streets, 
are  under  the  paramount  and  primary  con- 
trol of  the  legislature;  and  as  the  author- 
ity of  a  municipality  over  them  depends 
entirely  upon  its  charter  or  legislative  en- 
actments (2  Dill.  Mun.  Corp.  4th  ed.  §  680) ; 
and,  as  any  unauthorized  obstruction  of  a 
public  street  is  an  indictable  nuisance,  and 
a  municipal  corporation  cannot,  by  virtue 
of  any  implied  or  general  powers,  liconse 
the  erection  or  commission  of  a  nuisance 
(Id.  §§  659,  660), — there  can  be  no  ques- 
tion that,  in  the  absence  of  legislative  au- 
thority, a  municipality  cannot  place  in  a 
street  a  voting  booth,  or  an3'thing  else  which 
interferes  with  the  public  convenience  and 
enjoyment  in  the  use  of  the  street. 

A  case  very  similar  in  principle  to  Haber- 
LIL  V.  Boston  is  that  of  Wartman  v.  Phila- 
delphia, 33  Pa.  202,  where  it  was  held  that 
the  general  right  to  build  market  houses, 
and  to  shift  them  from  place  to  place  as 
occasion  might  require,  did  not  imply  a 
right  to  build  them  on  the  public  highway, 
and  that  market  houses  built  in  the  middle 
of  the  street  without  legislative  authority 
were  nuisances,  and  that  those  who  main- 
tained them  might  have  been  indicted,  and 
any  citizen  could  have  abated  them.  And 
the  court  added  that  the  members  of  the 
common  council  were  mistaken  when  they 
voted  that  they  were  satisfied  of  their  right 
to  obstruct  the  middle  of  the  street  if  they 
left  a  proper  space  on  each  side  for  the 
passage  of  carriages ;  holding  that  they  could 
no  more  obstruct  it  partially  than  obstruct 
it  altogether,  and  that  a  nuisance  erected 
and  maintained  by  a  public  corporation  in 
a  highway  dedicated  to  the  use  of  the  whole 
people  was  as  liable  to  legal  punishment  as 
the  same  acts  done  by  private  parties. 

This  case  cites  the  prior  case  of  State  v. 
Mobile,  5  Port.  (Ala.)  279,  30  Am.  Dec. 
504,  where  it  was  also  held  that  a  city  has 
no  right  to  erect  a  market  house  in  the  cen- 
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ter  of  a  street  or  highway,  which  interferes 
with  commodious  passage  through  the 
street;  and  that  such  a  market  house  is  a 
nuisance  which  may  be  restrained. 

To  the  same  eflfect  are  Columbus  v.  Jaques, 
30  Ga.  506;  Luttc-rloh  v.  Cedar  Keys,  15 
Fla.  306;  Savannah  v.  Wilson,  49  Ga.  476; 
Kotchum  V.  Buffalo,  14  N.  Y.  374. 

But  it  has  been  held  that  an  obstruction 
which  is  temporary  and  reasonable  in  its 
character,  and  intended  for  the  public 
safety  and  convenience,  such  as  a  rope 
stretched  across  a  street  during  a  parade,  is 
not  a  nuisance.  Simon  v.  Atlanta,  67  Ga. 
618,  44  Am.  Rep.  739. 

So,  it  has  held  that  a  city  may  place,  or 
authorize  to  be  placed,  in  a  public  street, 
obstructions  and  erections  for  a  public  pur- 
pose (auch  as  reservoirs  or  water  tanks  for 
sprinkling  the  streets)  which  would  other- 
wise be  deemed  nuisances  on  the  ground  that 
such  erections  or  structures  conduce  to  the 
public  convenience  and  enjoyment,  and  are 
merely  putting  the  street  to  a  new  and  im- 
proved use,  as  demanded  and  required  by  the 
necessities  of  the  times  and  the  modem  con- 
veniences and  appliances.  Savage  v.  Salem, 
23  Or.  381,  24  L.R.A.  787,  37  Am.  St.  Rep. 
688,  31  Pac.  832;  West  v.  Bancroft,  32  Vt. 
367. 

On  the  other  hand,  it  was  held  in  an  Iowa 
case  that  a  city  had  no  right,  without  the 
consent  of  the  abutting  proprietor,  to  con- 
struct a  cistern  in  the  street  underneath  the 
surface,  near  the  line  of  the  abutting  owner's 
lot.  Dubuque  v.  Maloney,  9  Iowa,  450,  74 
Am.  Dec.  358.  But  this  case  is  criticized 
as  unsound  in  2  Dill.  Mun.  Corp.  4th  ed.  § 
690. 

And  in  Morrison  v.  Hinkson,  87  111.  587, 
29  Am.  Rep.  77,  it  is  held  that  a  city  has  no 
right  to  erect  a  water  tank  and  steam  engine 
in  the  street  for  the  purpose  of  supplying 
the  city  and  its  inhabitants  with  water; 
and  that  an  abutting  owner  may  maintain 
an  action  for  damages  done  to  his  property 
thereby. 
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Com-  V.  New  Bedford  Bridge,  2  Gray,  539; 
Com.  T.  Goodnow,  117  Mass.  114;  Chase  ▼. 
Lowell,  9upra;  Stormfeltz  t.  Manor  Tump. 
Co.  13  Pa.  565;  Randle  v.  Pacific  R.  Co. 
^5  Mo.  325. 

Mr.  Arthnr  L.  Spring  for  defendant. 
• 

Hammond,  J.,  delivered  the  opinion  of  the 
•court: 

The  first  question  is  whether  the  voting 
booth  wafl  lawfully  in  the  public  street.  It 
was  a  one-story  structure,  25  feet  long, 
about  10  feet  wide,  and  it  was  placed  with- 
in the  traveled  part  of  the  street;  one  side 
of  it  -resting  upon  the  curbstone  of  the 
sidewalk,  and  the  remainder  extending  out 
into  the  street.  The  defendant  relies  upon 
Rev.  Laws,  chap.  11,  §  186,  which,  so  far  as 
material,  reads  as  follows:  'Tlie  aldermen 
in  cities  and  the  selectmen  of  every  town 
divided  into  voting  precincts  shall,  thirty 
days  at  least  before  the  annual  state  or  city 
election  and  ten  days  at  least  before  any 
special  election  of  a  state  or  city  officer 
therein,  designate  the  polling  place  for  each 
voting  precinct,  and  shall  cause  it  to  be 
suitably  fitted  up  and  prepared  therefor. 
It  shall  be  in  a  public,  orderly,  and  con- 
venient portion  of  the  precinct;  but,  if  no 
such  polling  place  can  be  had  within  the 
precinct,  they  may  designate  a  polling  place 
in  an  adjoining  precinct.  No  building,  or 
portion  uc  a  building,  shall  be  de^dgnated 
or  used  as  a  polling  place  in  which  intoxi- 
cating liquor  has  been  sold  within  the  thir- 
ty days  preceding  the  day  of  the  election.*' 
This  is  a  general  law  applicable  throughout 
the  commonwealth,  except  that  in  Boston 
this  power  Is  vested  in  the  board  of  election 
commissioners  of  that  city,  instead  of  the 
mayor  and  aldermen. 

In  construing  this  statute,  it  is  to  be 
noted  that  there  is  no  language  explicitly 
providing  that  a  polling  place  may  be  lo- 
cated in  a  street.  The  natural  and  easy 
reading  of  the  language  is  that  this  polling 
place  is  to  be  located  in  a  building  and  con- 
sequently in  a  place  where  buildings  gener- 
ally are  located,  namely,  not  in  the  traveled 
part  of  a  street,  but  outside  the  limits  of 
the  street,  or  at  least  outside  the  part 
worked  for  public  travel.  It  Is  to  be  further 
noted  that  the  possibility  is  contemplated 
that  the  officers  charged  with  this  duty 
may  be  unable  to  find  in  a  precinct  a  suit- 
able polling  place,  and  in  such  case  a  poll- 
ing place  may  be  designated  in  an  adjoining 
precinct.  This  possibility  scarcely  could  arise 
if  it  were  contemplated  that  the  polling 
place  could  be  located  upon  the  traveled 
part  of  a  street  or  highway.  Tlie  business 
of  voting  has  no  necessary  or  natural  re- 
lation to  the  purpose  to  which  the  traveled 
part  of  a  hicchway  is  devoted,  and  the  estab- 
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lishment  of  a  polling  place  thereon  which 
shall  be  large  enough  to  meet  the  require- 
ments of  the  statute  as  to  the  accommoda- 
tions required  for  the  voters  and  the  election 
officers  must  interfere  very  materially  with 
the  public  travel.  The  ground  worked  and 
used  as  the  traveled  part  of  a  street  is  al- 
ready devoted  to  one  public  purpose,  and  its 
use  for  this  purpose  is  not  to  be  interrupted 
except  by  language  expressly  or  by  neces- 
sary implication  authorizing  such  interrup- 
tion. In  view  of  these  considerations,  wo 
are  of  opinion  that  the  statute  does  not  con- 
fer upon  the  election  commissioners  the 
right  to  locate  a  polling  booth  in  the  trav- 
eled part  of  a  public  street.  Nor  could  the 
vote  of  the  aldermen  passed  September  11, 
1901,  confer  any  such  authority.  The  case 
is  clearly  distinguishable  from  cases  like 
Young  V.  Yarmouth,  9  Gray,  386;  Cushing 
V.  Bedford,  125  Mass.  526;  Washburn  v. 
Easton,  172  Mass.  525,  52  N.  E.  1070;  and 
other  similar  cases  cited  by  the  defendant. 
The  booth  was  illegally  in  the  street,  and 
may  be  properly  found  to  constitute  a  de- 
fect. Griffin  v.  Boston,  182  Mass.  409.  65 
N.  E.  811,  and  cases  there  cited.  This 
being  so,  it  was  the  duty  of  the  deiendant 
to  exercise  reasonable  diligence  to  protect 
the  public  travel. 

The  questions  of  the  due  care  of  the 
plaintiff  and  of  the  negligence  of  the  de- 
fendant were  for  the  jury. 

Exoeptions  sustained. 


MICHIGAN  SUPREME  COURT. 

IXXJ     OWNER-S'    BOOMING    COMPANY, 
Plflr.  in  Err., 

V. 

CHARLES  HUBBELL  et  aL 

(135  Mich.  65,  97  N.  W.  157.) 

Replevin— demand. 

1.  Demand  for  possession  is  not  nec- 
essary before  bringing  replevin  against  one 
who  has  bought  personal  property  with  no- 
tice of  a  defect  in  the  title. 


Case  Note. — Abandonment  of  personal 
property.— The  cases  involving  the  abandon- 
ment of  personal  property  are  not  numerous. 
Loo  Owners*  Boom  Co.  v.  Hubbell  holds 
that  to  prove  abandonment  both  intention 
and  actual  relinquishment  must  be  shown, 
and  the  cases  generally  hold  both  of  these 
elements  to  be  essential. 

In  McGoon  v.  Ankeny,  11  111.  558.  it  was 
held  that,  if  the  owners  of  an  article,  con- 
sidering it  entirely  worthless,  ca«t  it  away 
with  the  intention  of  abandonintj  it,  they 
thereby  devest  themselves  ot  their  title  to 
it,  and  can  have  no  more  cause  to  complain 
when  it  is  taken  by  another  than  if  they 


574 


M1CH1GA^•  SUPREME  COUKT. 


Nov., 


Same — ownership. 

2.  Th&t  plaintiff's  right  to  recover  per- 
sonal property  was  made  to  depend,  by  the 
court  in  its  instruction,  upon  ownership 
rather  than  right  of  possession,  is  not  re- 
versible error,  where  the  word  "ownership" 
was  used  in  the  sense  of  right  of  possession, 
and  it  is  improbable  that  the  jury  was  mis- 
led. 

Logs — forfeiture. 

3.  Merely  permitting  logs  to  remain 
upon  the  rollways  will  not  forfeit  title  to 
them  under  u  statute  providing  for  for- 
feiture of  logs  allowed  to  float  on  land  ad- 
joining a  stream, — especially  where  no  steps 
are  taken  under  the  statute  to  enforce  a  for- 
feiture. 

Same — abandonment — ^jnry. 

4.  Whether  or  not  logs  left  for  many 
years  upon  a  roll  way  had  been  abandoned, 
so  that  title  to  them  was  lost,  is  a  ques- 
tion for  the  jury. 

Same — intention. 

6.  The  intention  to  abandon  logs  left 
upon  a  roll  way  so  long  that  they  have  be- 
come  embedded   in    the   earth   and   covered 


I  with  grass  and  bushes  is  necessary  to  work 
a  change  of  title;  but  it  may  be  inferred 

'  from  the  conduct  of  the  owners  and  the 
8ituati<m  of  the  property. 

I  Same — ^failure  to  remove. 

I  6.  Mere  failure  to  remove  logs  from  & 
rollway  for  many,  years  will  not  operate  an 

'  an  abandonment,  or  prove  intention  to  aban- 
don. 

Evidence — opinion  of  attorney. 

7.  Testimony  as   to   the  opinion   of  anr 

j  attorney  concerning  the  title  to  person- 
al   property   in   dispute   is   not   admissible 

:  in  an  action  to  recover  possession  of  it. 

I  (November  17,  1903.)   • 

ERROR  to  the  Circuit  Ck>urt  for  Newaygo 
County  to  review  a  judgment  in  favtir 
of  defendants  in  an  action  brought  to  re- 
cover possession  of  certain  logs.     Reversed. 

Statement  by  Grant,  J.: 
This  is  an  action  of  replevin,  brought  in 
justice's  court  to  recover  a  small  amount 


had  never  owned  it.  The  court  further  held 
that  the  question  of  abandonment  is  one  for 
the  jury. 

In  Haslem  v.  Lockwood.  37  Conn.  500,  0 
Am.  Rep.  350,  it  was  held  that  manure 
dropued  in  the  street  belongs  to  the  owner 
of  tlie  animal,  but,  being  left  by  him,  is 
abandoned  property ;  and  that  one  who  adds 
to  its  value  by  collecting  it  into  piles  has 
a  good  title  to  it  as  nsrninst  a  stranger. 

In  Livermore  v.  White,  74  Me.  452,  43 
Am.  Rep.  600,  where  the  owner  of  a  tannery, 
in  removing  his  hides,  failed  to  remove  all 
of  them,  and,  the  tannery  having  been  sold, 
the  hides  were  not  discovered  until  forty 
ye«rs  afterwards,  the  court  held  that  the 
hides  had  not  been  abanaoned.  so  that  they 
\v(  uld  belong  to  the  first  finder,  but  that 
abandonment  includes  both  intention  to 
abandon  and  the  external  act  by  which  the 
intention  is  carried  into  effect. 

In  Durfee  v.  Jones,  11  R.  I.  588,  23  Am. 
Rep.  .'>28.  where  the  plaintiff  gave  to  de- 
fendnnt  a  secondhand  safe  to  sell,  wit.i  per- 
mission to  use  it,  and  the  defendant  dis- 
covered a  roll  of  bills  between  the  lining 
and  the  outside  of  the  safe,  and  the  plain- 
tiff sued  for  the  possession  thereof,  the 
court  held  that  the  bills  were  not  abandoned, 
as  there  was  no  intention  of  relinquishing 
ownership,  but  that  they  were  lost;  and 
that  the  finder  of  lost  property  is  entitled 
to  it  as  afifflinst  all  the  world  except  the 
owner;  and  that  ordinarily  the  place  where 
it  is  found  makes  no  difference. 

In  Kershaw  v.  Boykin.  1  Brev.  301,  where 
a  state  had  taken  no  steps  for  twenty  years 
to  secure  possession  of  certain  confiscated 
property,  the  court  held  that  abandonment 
of  personal  property  by  a  state  will  not  be 
presumed  from  mere  lapse  of  time,  where* 
there  is  no  evidence  of  posses«*ion  by  indi- 
viduals, Rufiicient  to  authorize  such  pre- 
sumption. 
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.  The  question  of  the  abandonment  of  per- 
gonal property  frequently  arises  where  a  ves- 
s-^1  with  its  cargo,  has  sunk.  In  Eads  v. 
Brazelton,  22  Ark.  499,  79  Am.  Dec,  88, 
where  a  steamboat  and  itn  cargo  sank  in 
the  Mississippi  river,  and  remained  then- 
thirty  years  without  any  attempt  of  the 
owner  to  recover  it,  and  there  arose  a  dis- 
pute between  two  salvage  companies  as  to> 
their  respective  rights  to  it,  the  court,  hold- 
ing that  it  was  abandoned  property,  said : 
'* Property  is  said  to  be  abandoned  when  it 
is  thrown  away,  or  its  possession  is  volun- 
tarily forsaken  by  the  owner,  in  which  case 
it  will  bee^nne  the  property  of  the  first  oc- 
I  eupant ;  or  when  it  is  involuntarily  lost 
or  left  without  tlie  hope  and  expectation 
of  again  ac(|uiring  it,  and  then  it  becomes 
the  property  of  the  finder,  subject  to  the 
superior  claim  of  the  owner." 

And  in  Creevy  v.  Breedlove,  12  La.  Ann. 
745.  it  was  held  that  property  sunk  in  a 
steamboat,  and  remaining  at  the  bottom  for 
twenty-three  years,  was  clearly  derelict. 

But  in  Murphy  v.  Dunham,  38  Fed.  503,  it 
was  held  that  where  a  vessel  sinks  with  its 
careo  the  mere  fact  that  it  is  lying  at  the 
bottom  of  the  sea  does  not  create  an  aban- 
donment; nor  is  the  title  of  the  owner  to 
the  property  devested,  however  long  it  may 
remain  there;  and  no  other  person  can  ar- 
quire  such  title  except  by  condemnation 
and  sale  in  admiralty. 

And  in  Whitwell  v.  Wells,  24  Pick.  25. 
it  was  held  that  goods  found  derelict  upon 
the  ocean,  after  having  be^n  abandoned  by 
the  owners  to  the  underwriters,  when 
brought  into  port  belonged  to  the  undei 
writers,  subject  to  the  claim  for  salvage. 

This  note  is  not  intended  to  cover  case;^ 
involving  an  abandonment  of  a  particular 
title  or  interest  in  property,  as  where  a 
chat  tie  mortgagor  abandons  the  property  to 
the  mortgagee. 
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of  himber  cut  from  logs  taken  by  the  defend- 
ants from  a  rollway  on  the  Muskegon  river; 
plaintiff  claiming  the  right  of  possesBion, 
but  not  ownership.  Plaintiff  was  organ- 
ized for  the  purpose  of  running,  driving, 
booming,  and  rafting  logs,  etc.,  on  Muskegon 
lake  and  river,  and  their  tributaries.  It 
claimed  authority,  by  contract  from  the  log 
owners  along  this  river,  to  take  possession 
of  and  run  all  the  logs  put  in  the  river, 
or  upon  the  bank  of  the  river  and  on  the 
roll  ways,  and  deliver  them  to  the  various 
owners  at  their  places  of  destination. 
Among  such  were  the  alleged  owners  of  the 
logs  in  question,  which  were  marked  with 
marks  claimed  to  be  owned  by  two  firms, 
— ^Alberts  &  Company  and  Gow  &  Camp- 
bell. Defendants  claimed  ownership  by  bill 
of  sale  from  one  Dickinson,  the  owner  by 
purchase  of  the  land  where  the  rollway, 
known  as  the  "Carmichflel  rollway,"  was 
situated.  Some  were  wholly  or  partly  ex- 
posed to  view.  Others  were  covered  with 
sand  and  dirt,  and  grass  and  brubhes  had 
grown  over  them.  Defendants  claim  title 
by  abandonment:  their  theory  being  that 
the  original  owners  had  left  these  logs  in 
this  rollway  so  long  that  they  had  lost  title 
by  abandonment,  and  that,  when  Dickinson 
bought  the  land,  title  to  the  logs  passed 
with  it.  Plaintiff,  upon  discovering  that 
the  defendants  had  taken  the  logs,  went  to 
their  mill,  found  the  lumber  manufactured 
therefrom,  and  brought  this  action  to  re- 
cover it.  The  issue  was  submitted  to  a 
jury,  who  found  in  favor  of  the  defendants. 
Defendants  waived  the  return,  and  asked 
judgment  for  tlie  value. 

Mr.  William  Carpenter,  with  Mr.  M. 
Brown,   for   plaintiff    in   error: 

Lapse  of  time  alone  will  not  work  an 
abandonment. 

Liverniore  v.  White,  74  Me.  452,  43  Am. 
Rep.  600. 

Mr.  E.  L.  Gray  for  defendant  in  error. 

Grant,  J.,  delivered  the  opinion  of  the 
court: 

1.  No  demand  of  possession  was  neces- 
sary before  bringing  suit.  Defendants  knew 
that  these  logs  bore  marks  of  other  owners, 
and  that  the  title  which  they  would  obtain 
by  a  purchase  from  Dickinson  rested  entire- 
ly upon  abandonment.  Dickinson  did  not 
actually  claim  title,  but  informed  defend- 
ants that  they  could  take  whatever  title  he 
had.  They  admitted  that  they  knew  the 
logs  were  claimed  by  others,  and  anticipated 
trouble.  Under  such  circumstances,  they 
were  not  bona  fide  purchasers. 

2.  Error  is  assigned  upon  tlie  instruction 
of  the  court  that  the  plaintiff  must  estab- 
lish its  ownership  of  the  propertv.  It  is 
4LwIUL(N.S.) 


manifest  from  the  entire  instruction  that 
"ownership"  was  used  in  the  sense  of  "right 
of  possession,"  for  near  the  close  of  his  in 
struct  ion  the  judge  said:  "I  charge  you 
that  such  prima  facie  ownership  has  been 
shown  in  the  plaintiff,  if  you  believe  the 
testimony  offered,  as  would  give  it  a  right, 
in  the  first  instance,  to  take  these  logs  as 
they  might  have  along  the  river  bank;  that 
is,  logs  either  afloat,  or  intended  to  be  put 
afloat." 

It  would  seem  from  this  that  the  jur}- 
were  instructed  that  the  result  of  the  case 
depended  entirely  upon  ownership,  and  this 
was  correct.  The  evidence  was  mainly  di- 
rected to  this  question.  If  those  under 
whom  plaintiff  claimed  the  right  of  posses- 
sion did  not  own  the  logs,  then  plaintifl' 
could  not  maintain  the  suit.  It  is  improb- 
able that  the  jury  were  misled  by  the  fail- 
ure of  the  court  to  instruct  them  that 
right  of  possession  was  sufficient. 

3.  The  court  instructed  the  jury  as  fol- 
lows :  "It  is  also  a  rule  of  law  that,  if  the 
lo<rs  are  afloat,  and  the  owner  or  proprietor 
allow  them  to  stay  drifted  upon  the  shore, 
or  the  property  of  any  man  who  owns  alonp 
the  river,  for  eighteen  months,  without  do 
ing  anything  by  way  of  removing  them,  he- 
would  forfeit  his  right  or  his  ownership  in 
that  property ;  that  is  the  law." 

This  instruction  was  evidently  based  up- 
on §  5098,  2  Comp.  Laws,  providing  for  tho 
disposition  of  logs  floating  upon  lands  ad- 
joining the  streams,  and  for  the  forfeiture 
of  all  right  thereto  by  tlie  owners.  It  was 
erroneous  for  two  reasons:  (1)  Because  the 
logs,  or  at  least  part  of  them,  were  never 
afloat,  and  had  never  drifted  upon  the  shore 
of  the  land  of  the  owner;  and  (2)  no  steps 
were  taken  by  the  owner  under  the  statute- 
to  obtain  title  according  to  its  provisions. 
The  statute  does  not  mean  that  the  title  to- 
the  property  is  forfeited  by  allowing  it  to- 
remain  for  eighteen  months  upon  the  land. 
It  is  doubtful  if  such  a  provision  would 
be  constitutional.  Such  title  is  only  lost 
when  the  landowner  has  taken  proceedings 
thereunder  to  sell  the  logs.  If  this  instruc- 
tion of  the  court  were  correct,  no  proootMl- 
ings  would  be  necessary  for  a  sale  of  the 
logs,  and  that  part  of  the  statute  would  be 
useless. 

4.  The  main  issue  was  title  by  abandon- 
ment. This  issue  was  left  to  the  jury, 
and  we  think  correctly.  Defendants  gave 
t<?stimony  tending  to  show  that  these  logs 
had  been  in  this  rollway  from  twenty  to 
thirty  years,  tliat  they  had  become  imbed- 
ded in  the  sand  and  earth,  and  that  grass 
and  bushes  had  grown  over  many  of  them. 
If  it  be  true  that  the  owners  had  run  other 
logs  past  them  for  many  years,  and  had 
taken   no  steps  to  remove   those  imbedded 
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in  the  roll  way,  or  any  of  them,  it  would  not 
be  an  unreasonable  inference  to  draw  that 
they  were  abandoned,  because  ordinarily 
they  would  become  decayed  and  worthless. 
On  the  other  hand,  plaintiff  insists  that  the 
owners  placed  them  upon  the  roll  way,  in- 
tending to  convey  them  to  places  of  manu- 
facture and  sale,  and  that,  if  any  floated 
there  and  became  imbedded  in  the  sand, 
they  were  cut  and  placed  in  the  water  with 
the  same  intent;  and  that  no  intent  to 
abandon,  under  such  circumstances,  is  to  be 
implied  merely  from  lapse  of  time.  This 
contention  is  sound,  and  is  sustained  by  the 
authorities.  The  logs  were  not  lost,  for  the 
owners  knew  that  they  had  logs  in  this 
rollway  partly  buried,  and  the  defendants 
knew  it  also.  There  is  evidence  that  the 
original  owners  had  taken  logs  therefrom 
from  time  to  time.  This  was  a  circumstance 
for  the  consideration  of  the  jury  in  deter- 
mining the  intent  of  the  owners.  The 
intention  to  abandon  is  essential  to 
maintain  defendants'  title.  This  may  be 
inferred  from  the  conduct  of  the  owners 
and  the  situation  of  the  property.  If  these 
logs  were  so  situated  that  there  was  no 
danger  of  injury  by  decay  or  otherwise,  and 
the  owners  had  from  time  to  time  taken 
logs  therefrom,  as  they  annually  drove  the 
river,  the  intent  to  abandon  could  hardly 
be  presumed  from  lapse  of  time.  If  the 
parties  had  abandoned  logging  upon  the 
river,  it  is  apparent  that  the  intent  to  aban- 
don would  be  more  readily  presumed  from 
failure  to  remove  for  uuy  considerable 
length  of  time.  But  the  mere  failure  to 
exercise  the  act  of  removal  would  not  oper- 
ate as  an  abandonment,  or  proof  of  an 
intention  to  abandon.  Both  the  intention 
to  abandon  and  actual  relinquishment  must 
be  shown.  1  Cyc.  Law  &  Prop.  p.  4,  and  au- 
thorities there  cited. 

5.  It  is  claimed  by  the  plaintiff  that 
some  of  the  logs  manufactured  by  the  de- 
fendants were  not  taken  from  the  Carmich- 
m\  rollway.  If  this  be  the  fact,  the  court, 
as  to  these  logs,  marked  D  and  BD,  should 
have  directed  a  verdict  for  the  plaintiff. 
If,  upon  a  new  trial,  this  conclusively  ap- 
pears, the  plaintiff  would  be  entitled  to  a 
▼erdict  therefor. 

6.  Mr.  Dickinson,  a  witness  for  the  de- 
fendants, was  permitted  to  testify  that  he 
had  consulted  an  attorney  about  his  right 
to  these  logs,  and  that  he  told  the  defend- 
ants that  the  attorney  advised  him  that  he 
did  have  a  right  to  them.  This  testimony 
was  clearly  incompetent. 

There  are  many  other  assignments  of  er- 
ror upon  the  admission  and  rejection  of 
testimony,  but  we  do  not  deem  them  of  sufR- 
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dent  importance  to  discuss,  as  they  are  not 
likely  to  arise  upon  a  new  trial. 

Judgment    reversed,    and    new    trial    or- 
dered. 

The  other  Justices  concur. 
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V. 

JAMES  FORSHA,  Appt. 

(190Mo.  296,  88S.  W.  746.) 

Appeal  —  information  —  administration  of 
oath. 

1.  A  decision  by  the  trial  court  that  the 
oath  to  an  information  was  administered  by 
the  clerk  instead  of  his  deputy  is  conclu- 
sive on  appeal. 

Information— verification— seal. 

2.  The  verification  of  an  information  ia 
not  invalidated  by  the  omission  of  the  seal 
of  the  court  to  the  jurat. 

Juror— acceptance — challenge. 

3.  Error  in  the  accepti.nce  of  jurors  can* 
not  be  preserved  by  the  mere  objection, 
"challenged  for  cause." 

Same— qualification— expression  of  opinion. 

4.  That  a  juror  has  formed  and  ex- 
pressed an  opinion  as  to  the  guilt  of  ac- 
cused from  rumors  and  newspaper  reports 
does  not  disqualify  him  if  he  states  that  he 


Subject  Note. — Withdrawal  from  participa- 
tion in  homicide,  which  will  relieve  from 
criminality. 

The  responsibility  of  a  principal  in  the 
second  degree,  or  an  aider  or  abettor  in  hom- 
icide, for  the  acts  done  by  the  principal  of- 
fender in  furtherance  of  the  common  pur- 
pose, continues  as  long  as  he  acts  in  con- 
cert with  his  principal.  State  v.  McCahill, 
72  Iowa,  111,  30  N.  W.  553,  33  N.  W.  599; 
Com.  V.  Nellls,  2  Brewst.  (Pa.)  653. 

And  where  a  person,  together  with  a  large 
body  of  other  striking  miners,  assembled  to- 
gether without  any  specific  agreement  or 
understanding  as  to  what  they  would  do. 
and  attacked  nonstriking  men  from  another 
mine,  and  drove  them  away,  after  which  he 
withdrew  from  his  associates,  and  they  went 
to  another  mine  for  the  purpose  of  driving 
nonstriking  miners  away  from  it,  and  in  the 
prosecution  of  such  purpose  killed  a  man. 
he  is  criminally  responsible  therefor,  though 
he  did  not  in  fact  go  to  the  latter  mine,  if 
he  advised,  aided,  or  encourat^d  others  to  go 
there;  his  omission  to  go  not  beini;  a  suffi- 
cient withdrawal.     State  v.  McCahill,  supra. 

But  where  the  position  of  a  person  as 
principal  in  the  second  degree  in  homicide 
arises  out  of  a  concert  of  action  simply, 
without  any  previous  agreement  or  com- 
pact as  to  its  extent  or  purpose,  his  respon- 
sibility for  the  acts  of  nis  principal  ceases 
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ean  give  accused  a  fair  and  impartial  trial 
upon  the  testimony  introduced. 
Eridence— contradiction  of  witness. 

5.  Ihe  principal  actor  in  a  homicide 
charged  to  have  been  committed  by  the  con- 
certed action  of  several  strikers,  who  is 
called  as  a  witness  for  one  of  them,  may  be 
contradicted  by  testimony  that,  in  reply  to 
a  statement  in  his  presence  that  the  strikers 
could  not  win  by  violence,  he  stated  that 
that  was  the  only  way  to  win,  a^  tending  to 
refute  the  theory  of  self-defense,  although 
made  in  the  absence  of  accused  after  the 
homicide. 
Same— conclusion. 

0.  The  exclusion  of  testimony  that  one 
accused  of  homicide  was  not  actuated  by 


anything  witness  said  or  did  is  not  error, 
where  he  nas  been  permitted  to  detail  all 
the  facts;  since  it  is  a  mere  conclusion 
which  it  is  the  province  of  the  jury  to  reach. 
Witness — ^impeachment. 

7.  One  jointly  accused  of  murder  with 
one  on  trial,  who  is  called  as  a  witness  on 
his  behalf,  who  admits,  on  cross-examina- 
tion, that  he  has  pleaded  guilty  to  a  charge 
of  common  assault,  may  be  shown  by  the 
record  to  have  pleaded  guilty  to  an  assault 
with  intent  to  kill,  as  tending  to  affect  his 
credibility. 

Evidence — ^absence  of  objection — ^refusal  to 
strike  out. 

8.  It  is  not  error  to  refuse  to  strike  out 


when  he  abandons  the  common  purpose  and 
withdraws  from  further  concert,  and  with- 
draws his  aid,  countenance,  and  encourage- 
ment from  the  enterprise.  Ibid.;  Com.  v. 
Neills,  supra. 

And  where  a  large  body  of  striking  min- 
ers, including  the  accused,  assembled  to- 
gether %vithout  any  specific  agreement  or  un- 
derstanding as  to  what  they  would  do,  and 
attacked  and  drove  away  men  employed  in 
a  neighboring  mine  who  were  not  striking, 
the  accused,  taking  part  in  such  attack,  but 
withdrawing  from  the  crowd  when  such  at- 
tack was  ended,  and  withdrawing  all  his  aid 
and  encouragement  in  any  further  action,  he 
is  not  criminally  resnorsible  for  a  homicide 
committed  by  his  associates  at  another  mine 
to  which  they  afterwards  went,  which  he 
did  not  aid,  encourage,  or  advise.  State  v. 
McCahill,  supra. 

And  where  there  is  evidence,  in  a  prose- 
cution for  homicide,  tending  to  show  that 
the  accused  abandoned  the  common  enter- 
prise in  which  he  and  his  associates  were  en- 
gaged, and  left  them  before  anything  was 
done  toward  its  final  execution,  it  is  the 
duty  of  the  court  to  submit  affirmatively  to 
the  jury  the  law  with  reference  to  abandon- 
ment of  a  criminal  enterprise  and  its  effect 
upon  responsibility  for  an  ensuing  homicide. 
Harris  v.  State,  16  Tex.  App.  629. 

One  who  advises  and  directs  unlawful  acts 
by  others  cannot  escape  responsibility  for  a 
resulting  homicide,  however,  by  merely 
withdrawing  from  the  scene.  His  guilty  act 
consists  of  the  encouragement  and  advice  he 
^ives  to  those  who  commit  the  crime,  and 
the  influence  and  effect  of  such  encourage- 
ment, continued  until  he  withdraws  it  by 
acts  or  words  showing  that  he  disapproves 
or  opposes  the  contemplated  crime.  He  can- 
not escape  responsibility  by  the  coward's  ex- 
pedient of  running  away.  State  v.  McCahill, 
supra. 

This  is  the  doctrine  of  State  v.  Forsha. 

A  person  aiding  and  abetting  in  a  murder 
by  another  is  not  entitled  to  an  acquittal 
upon  the  ground  that  he  abandoned  the  en- 
terprise before  the  murder  was  committed, 
unless  the  principal  had  notice  of  such  aban- 
donment. Wilson  V.  TTnited  States,  5  Ind. 
Terr.  610,  82  S.  W.  924. 

And  where  two  persons  concert  together 
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to  commit  a  murder,  and  the  plan  agreed  on 
is  that  one  of  them  shall  :ie  in  wait  in  am- 
bush for  their  victim,  the  mere  declaration 
of  the  one  so  lying  in  ambush  that  at  one 
time  he  mentally  gave  up  the  iaea  of  com- 
mitting the  crime,  where  the  evidence  shows 
no  act  indicating  an  abandonment  or  change 
of  purpose,  and  where  the  crime  is  actually 
perpetrated  in  pursuance  of  the  original 
plan,  is  not  sufficient  to  show  an  abandon- 
ment of  the  criminal  design,  and  does  not 
warrant  an  acquittal  of  the  person  so  lying 
in  ambush,  in  a  urosecution  for  the  killing. 
State  V.  Gray,  55  Kan.  136,  30  Pac.  1050. 

But  information  by  an  aider,  abettor,  or 
accessory  to  a  homicide,  of  his  withdrawal 
from  the  unlawful  enterprise  in  which  he 
and  his  associates  are  engaged,  may  be 
either  by  words  or  acts;  and  if,  with  the  in- 
tention of  notifymg  his  associates  of  his 
withdrawal,  he  does  acts  which  should  be 
effectual  for  that  purpose,  but  which  do  not 
produce  upon  the  minds  of  his  associates  the 
effect  which  hs  intends,  and  which  they 
naturally  should  produce,  such  acts  are  prop- 
er for  the  jury  to  consider  in  determining 
his  relation  to  the  homicide  which  his  asso- 
ciates afterwards  commit.  State  v.  Allen,  47 
Conn.  121. 

So,  in  Owens  v.  State,  82  Miss.  18,  33  So. 
718,  it  was  held  that  one  who  has  instructed 
another  to  kill  a  third  person,  and  furnished 
him  with  the  means  for  that  purpose,  is  not 
responsible  for  the  killing,  where,  after  being 
diverted  from  his  purpose,  the  person  re- 
ceiving the  instructions  effects  the  killing  to 
aid  a  stranger  with  whom  the  intended  vic- 
tim has  become  involved  in  a  quarrel.  But 
it  would  appear  that  this  decision  is  based 
upon  the  tm»ory  that  the  killing  was  done, 
not  pursuant  to  the  advice  and  instruction 
of  the  accessory,  but  in  carrying  out  an  en- 
tirely different  purpose,  rather  than  that  of 
withdrawal  or  abandonment  by  the  acces- 
sory. 

The  question  of  effect  of  abandonment  of 
purpose  by  a  coconspirator,  in  case  of  homi- 
cide, in  carrying  out  a  conspiracy  to  do  an 
unlawful  act,  is  fully  considered  in  a  note, 
on  homicide  in  carrying  out  unlawful  con- 
spiracy, to  People  V.  Lawrence,  6H  L.R.A. 
193.  F.  H.  B. 
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testimony  to  which  no  objection  is  made  at 

the  time  it  is  given. 

Witness — defendant— rebnttaL 

9.  The  testimony  of  a  defendant  who 
rests  his  case  in  chief  without  taking  the 
stand,  and  ofTers  himself  as  a  witness  after 
the  state's  evidence  is  in,  is  properly  con- 
fined to  rebuttal  of  the  rebuttal  evidence 
introduced  by  the  state. 
Homicide— attempt  to  '  retreat— responsibil- 
ity. 
10.  The  mere  attempt  to  flee  from  the 
scene  of  a  homicide  before  the  fatal  shot  is 
fired  will  not  absolve  from  responsibility  one 
who  aided,  abetted,  and  encouraged  its  com- 
mission to  the  extent  of  commanding  the 
one  who  committed  it  to  shoot  deceased. 

(July  3,  1906.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Criminal  Court  for  Jackson 
County  convicting  him  of  murder  in  the 
second  degree.    Affirmed. 

Statement  by  Foa[,  J.: 

On  the  19th  day  of  April,  19<y4,  there  was 
filed  in  the  criminal  court  of  Jackson  coun- 
ty, Missouri,  by  the  prosecuting  attorney 
thereof,  an  information  against  Edgar  G. 
Bailey,  James  Forsha,  and  William  Moon, 
jointly  charging  them  with  the  crime  of 
murder  in  the  first  degree,  it  being  alleged 
in  the  information  that  the  parties  named 
killed  Albert  Ferguson  upon  the  19th  day  of 
March,  1904,  in  Jackson  county,  by  shooting 
him  with  a  pistol.  Upon  application  of  the 
defendant,  the  court  granted  a  severance, 
and  the  state  elected  to  tiy  Edgar  G.  Bailey 
first.  His  trial  began  on.  the  27th  day  of 
June,  and  ended  the  2d  day. of  July,  and  his 
conviction  of  murder  of  the  first  degree  was 
affirmed  by  this  court  ( State  v.  Bailey,  190 
Mo.  267).  The  state  elected  to  try  James 
Forsha  next,  and  his  trial  began  upon  the 
18th  day  of  July,  at  the  April  term  of  the 
criminal  court  of  Jackson  county,  and  ended 
upon  the  23d  day  of  July,  1904,  resulting 
in  a  conviction  of  murder  in  the  second  de- 
gree, and  a  sentence  of  eighteen  years  in  the 
state  penitentiary.  The  evidence  in  the  case 
offered  by  the  state  and  the  defendant  was 
substantially  as  follows: 

In  the  month  of  March,  I904  there  was  a 
strike  in  Kansas  City,  Missouri,  on  the  part 
of  the  hack  drivers'  union  against  the  hack 
companies,  in  an  effort  to  compel  them  to 
employ  only  union  men.  The  defendant  For- 
sha was  a  member  of  the  union,  and  he, 
Bailey,  and  Moon  (both  of  whom  are  also 
members  of  the  union)  were  taking  an 
active  part  in  the  strike.  The  headquarters 
of  the  Hack  Drivers*  Union  was  located  on 
Central  street,  a  little  to  the  north  of  Ninth 
street,  and,  for  two  weeks  prior  to  the  date 
of  the  homicide,  Bailey  had  been  living  with 
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a  woman  by  the  name  of  Gertrude  Biggs  at 
the  Thelma  hotel,  at  the  corner  of  Ninth 
and  central,  and  the  room  in  this  hotel  oc- 
cupied by  Bailey  and  Mrs.  Biggs,  and  the 
saloon  that  was  located  therein,  seem  to 
have  been  a  place  of  rendezvous  for  Bailey, 
Forsha,  and  Moon,  and  from  which  upon  the 
night  of  the  homicide  they  started  out.  By 
the  18th  of  March  the  feeling  engendered 
by  the  strike  had  become  so  pronounced  that 
the  defendant  and  his  associates  seemed  to 
have  determined  upon  a  course  of  violence 
in  order  to  accomplish  the  purpose  of  the 
strike,  and  this  determination  appeared  in 
evidence  from  the  statements  shown  to  have 
been  made  by  the  defendant  and  his  asso- 
ciates, in  which  nonunion  hack  drivers  were 
referred  to  as  "scabs,"  such  designation  be- 
ing further  emphasized  by  the  use  of  vile 
epithets,  acoompanied  by  threats  of  death  or 
bodily  harm.  On  the  night  of  the  18th  of 
March,  1904,  the  defendant,  Bailey,  Moon^ 
and  Mrs.  Biggs  were  together  at  labor  head-  , 
quarters,  just  north  of  the  Thelma  hotel. 
From  there  they  went  in  a  hack  driven  by 
one  W.  E.  Ferguson,  who  was  a  union  hack 
driver,  to  a  saloon  kept  by  one  O'Flaherty 
upon  South  Main  street.  After  drinking  a 
while  at  this  saloon,  the  Biggs  woman  or- 
dered a  hack,  by  telephone,  of  the  Walnut 
Street  Livery  Company,  a  hack  company  em- 
ploying nonunion  hack  drivers,  to  come  to 
1625  Main  street,  which  was  a  house  of 
prostitution.  After  ordering  this  hack,  it 
being  directed  to  come  to  the  house  of  pros- 
titution so  as  not  to  excite  suspicion  as  to 
the  purpose  of  the  call,  the  defendant, 
Bailey,  Moon,  and  Mrs.  Biggs  went  to  the 
house  of  ill  repute,  and  when  the  hack  ar- 
rived they  entered  it  and  order  the  driver, 
whose  name  was  Andrew  Meyers,  to  take 
them  to  a  roadhouse  at  Twenty-ninth  and 
Southwest  boulevard.  They  stopped,  how- 
ever, on  the  way  at  Broadway  and  Southwest 
boulevard  at  a  saloon,  at  which  place  they 
had  tne  hack  driver  bring  them  out  a  round 
of  drinks.  When  they  arrived  at  the  road- 
house  at  Twenty-ninth  and  Southwest  boule- 
vard, Meyers,  the  hack  driver,  was  invited 
to  go  into  the  roadhouse  by  Moon,  who  helped 
him  hitch  his  team.  After  they  entered  the 
roadhouse,  Meyers  was  invited  to  take  si 
drink  with  the  party,  who  were  standing  in 
front  of  the  bar.  While  they  were  standinip 
there,  Bailey  asked  Meyers  what  it  was  that 
he  had  on  his  coat,  and  if  he  had  a  pistol. 
Meyers  told  them  that  he  had  a  star  as  a. 
special  officer,  and  that  he  had  a  pistol  in 
order  to  protect  himself  and  his  passengers. 
At  that  Bailey  jerked  the  star  from  Meyers* 
coat,  passed  it  to  Moon,  who  handed  it  to 
Forsha.  As  Meyers  was  starting  to  take  the 
star  from  Forsha,  who  was  pretending  to 
return    it,    Bailey    drew    his    pistol    upon 
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Mijen,  threatening  to  kill  him  if  he  took 
tka  star  or  put  it  on  ag»in»  and  at  that 
Me^en  reeeired  two  blows  on  the  head,  de- 
liTered  from  behind.  Moon  grabbed  him 
around  the  neck,  while  Bailey  took  his  pis- 
tol, and  Forsha  took  from  him  his  cartridge 
belt.  Forsha  began  beating  Meyers  over  the 
head  with  the  cartridge  belt,  and  he  fell  to 
the  floor  unconscious.  When  the  hack 
driver  regained  consciousness,  he  tried  to 
run  from  the  room,  but  Forsha  struck  at 
him  again  with  the  cartridge  belt,  which 
was  filled  with  cartridges,  and  Meyers 
dodged  to  avoid  the  blow,  and  Moon  then 
struck  him,  knocking  him  to  his  knees  upon 
the  floor.  At  that  Bailey  fired  at  Meyers, 
failing,  however,  to  hit  hin\,  and  Meyers 
r^faiued  his  feet  and  ran  from  the  road- 
house.  Bailey  followed  him  from  the  road- 
house,  and  while  he  was  partially  dazed 
from  his  previous  blows  and  partially 
blinded  by  blood  flowing  from  his  wounds, 
Bailey  struck  him  twice  over  the  head  with 
a  pistol,  felling  him  again  to  the  ground 
and  rendering  him  again  unconscious. 
While  Meyers  was  being  disarmed  and 
beaten  up  in  the  roadhouse  saloon,  he  kept 
begging  for  mercy,  saying  to  his  assailants: 
*'Please  don't  shoot  me;  please  don't  hurt 
me;  I  will  go  away,  and  you  won't  have  to 
pay  me  for  your  hack  fare."^  The  answer 
these  three  men  gave  to  these  supplications 
for  mercy  were  the  assaults  that  have  been 
described,  accompanied  by  vile  epithets 
which  they  applied  to  the  hack  driver. 
Leaving  Meyers  unconscious  and  covered 
with  blood  in  the  roadhouse  yard,  the  party 
of  four  separated,  Bailey  and  the  Biggs 
woman  leaving  together,  and  Moon  and  For- 
sha together.  They  met,  however,  about  a 
block  from  the  roadhouse,  where,  in  discus- 
sion of  the  assault,  they  expressed  the  opin- 
ion that  they  had  killed  Meyers.  Fearing 
that  they  might  be  arrested,  they  again  sep- 
arated, but  were  soon  together  again  at  the 
Thelma  hotel.  Bailey  and  Mrs.  Biggs  ar- 
rived there  first  and  went  up  to  their  room. 
Bailey,  after  wiping  the  blood  from  the 
nonunion  hack  driver's  pistol,  secreted  it, 
and  one  which  he  himself  carried,  behind 
the  radiator  in  their  room.  TTiey  then  went 
downstairs  to  the  saloon,  where,  with  For- 
sha and  Moon,  as  usual,  a  round  of  drinks 
was  ordered.  Wliile  in  the  saloon,  at  the 
request  of  Bailey,  Mrs.  Big^  went  upstairs 
and  got  the  pistol  which  had  been  taken 
from  Meyers,  and  gave  it  to  Bailey,  who  in 
turn  handed  it  to  the  bartender.  The  cir- 
cumstances of  the  assault  were  then  gone 
over  in  the  presence  and  hearing  of  the  bar- 
tender, each  one  telling  his  part  in  the  as- 
sault, Bailey  stated  that  he  believed  that 
he  had  killed  the  hack  driver,  to  which  re- 
mark Forsha  made  reply  by  saying  that  if 
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he  did  not  ''kill  him  he  ought  to  have  done 
so."  After  having  remained  in  the  saloon 
for  some  time,  Mrs.  Biggs  went  upstairs  to 
go  to  bed,  but  at  the  request  of  Bailey  she 
dressed  herself  and  came  back  downstairSr 
and  the  four  then  went  to  labor  headquar- 
ters, where  the  three  men  discussed^  the 
question  as  to  what  carriage  company  *they 
would  be  most  likely  to  get  a  driver  from 
whom  they  could  beat  up  with  impunity. 
Bailey  suggested  the  Depot  Carriage  &  Bag- 
gage Company,  but  Forsha  objected  to  this 
company,  as  the  men  that  they  employed 
would  not,  he  contended,  be  as  easy  to  beat 
up  as  the  man  that  they  had  at  the  road- 
house. At  Moon's  suggestion,  a  hack  driver 
was  called  from  the  Landis  Livery  Company 
and  notified  to  be  at  the  Coates  house  in 
half  an  hour.  This  occurred  in  the  neigh- 
borhood of  half  past  2  o'clock.  When  the 
party  left  labor  headquarters,  Bailey  told 
Mrs.  Biggs  to  go  upstairs  in  their  room  in 
the  Thelma  hotel  and  get  his  revolver.  To 
this  Mrs.  Bigga  objected,  telling  Bailey  that 
he  should  not  have  his  pistol;  that  she  had 
the  key  to  the  room,  and  would  not  give  it 
up;  that  he,  Bailey,  was  drinking  too  much, 
and  that  they  had  gotten  into  enough 
trouble  for  one  evening.  Bailey  replied  that 
he  wanted  a  pistol,  as  he  was  going  to  get 
another  son  of  a  bitch  before  morning. 
Forsha  then  told  Bailey  to  go  into  the  sa- 
loon and  get  the  revolver  he  had  given  to 
the  bartender.  Bailey  went  into  the  saloon 
and  secured  the  revolver  from  the  bartender. 
The  party  went  up  to  the  Coates  house,  and, 
when  the  hack  arrived,  Forsha  directed  the 
driver,  who  was  Albert  Ferguson,  the  de- 
ceased, to  drive  them  to  Fifteenth  and  Cen- 
tral, this  place  having  been  agreed  upon  on 
the  way  to  the  Coates  house  at  the  suggcrt- 
tion  of  Forsha  that  it  was  a  dark  place, 
suitable  for  beating  up  nonunion  hack 
drivers.  As  they  were  riding  from  the 
Coates  house  to  Fifteenth  and  Central,  a 
plan  of  action  was  agreed  upon  when  they 
should  arrive  at  the  point  of  destination. 
It  was  agreed  that  Forsha  and  Moon  should 
get  out  of  the  hack  and  grab  Ferguson,  the 
hack  driver,  and  then  he  was  to  be  beaten: 
up,  as  Meyers  had  been  served  earlier  in  the- 
night.  •  Bailey  added  prophetically  that  if 
the  hack  driver  "started  anything"  ho 
would  kill  him.  Bailey  was  carrying  his 
pistol  in  his  hand.  The  plan  of  action  de- 
cided upon  seemed  to  be  that  if  Ferguson, 
when  seized  and  disarmed,  quietly  submitted 
to  being  "beat  up"  by  these  three  men  at  this 
lonely  place  at  this  hour  of  the  morning, 
then  they  would  be  satisfied;  but  if  he- 
should  attempt  to  "start  anytliing," —  that 
Uf  to  defend  himself, — then  he  was  to  be- 
killed.  When  the  hack  arrived  at  Fifteenth 
and  Central,  it  stopped  near  the  northeast 
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corner.  Ferguson,  the  driver,  opened  the 
door,  and  Foraha  stepped  out,  quickly  fol- 
lowed by  Moon,  and  the  two  grappled  with 
the  driver.  As  soon  as  Bailey  got  out  of  the 
hack,  Forsha,  standing  on  the  corner,  said, 
'*Shoot  him;  shoot  him;  kill  the  son  of  a 
bitch;"  and  then  he  and  Moon  ran  east  on 
Fifteenth  street.  Mrs.  Biggs  had  immedi- 
ately followed  Bailey  out  of  the  hack,  and 
started  to  run  east  on  Fifteenth  street,  pre- 
ceded by  Forsha  and  Moon.  Bailey  and 
Ferguson  were  at  that  time  in  the  rear  of 
the  hack.  When  the  Biggs  woman  had  gone 
about  a  half  block  she  hwird  a  shot,  followed 
by  the  cry  from  Ferguson,  **Help!  help!  oh 
my  God!  I'm  shot."  This  cry  was  imme- 
diately followed  by  another  shot,  and  then 
in  a  short  interval  a  number  of  shots  were 
fired.  Bailey,  leaving  the  scene  of  the  mur- 
derous assault,  ran  in  the  direction  of  his 
associates,  overtaking  them  at  the  first  cor- 
ner east  on  Fifteenth  street,  where  he  said 
that  he  thought  that  he  had  killed  the  son  of 
a  bitch,  and  that  they  must  "run  like  hell," 
or  they  would  get  caught.  It  was  agreed 
that  they  should  scatter;  Moon  and  Forsha 
going  in  one  direction,  and  Bailey  and  the 
woman  in  another.  The  party  of  four,  how- 
ever, went  to  the  Thelma  hotel  according  to 
agreement,  where  they  met  at  Bailey's 
room.  There  they  proceeded  to  coolly  dis- 
cuss the  incidents  of  the  homicide,  Forsha 
relating  how  he  had  hit  tlie  deceased  with  a 
pair  of  brass  knucks,  and  that  it  ''didn't 
seem  to  daze  him."  Moon  told  how  he  hit 
him,  and  Bailey  said  deceased  had  put  up 
"'a  hell  of  a  fight,"  but  that  he  "thought  he 
had  killed  him,"  and  Moon  added  that  "if  he 
did  not  he  ought  to."  Forsha  exhibited  a 
bruise  on  the  jaw  he  had  received  in  the 
right,  and  told  how  he  had  left  the  ciirtridge 
belt,  a  knife,  and  a  pair  of  brass  knucks  at 
A  saloon  up  on  Ninth  street.  Forsha  and 
Moon  soon  left  the  hotel,  after  having  an- 
other round  of  drinks  at  the  saloon. 

Ferguson  was  taken  from  the  place  of  the 
homieitie  to  the  police  station,  from  which 
place  he  was  taken  to  the  German  hospital. 
where  he  made  a  dying  declaration  to  the 
assistant  prosecuting  attorney,  A.  S.  Ly- 
man, which  is  as  follows: 

Mch.  19,  1004. 

I,  Al.  Ferguson,  now  at  the  (icrman  hos- 
pital, believing  that  T  am  al)out  to  die,  and 
having  no  hope  of  recovery,  do  make  the 
following  statement  of  the  factxS  leading  up 
to  my  being  shot  and  wounded  this  morning 
At  about  3  o'clock  : 

This  morning,  shortly  before  3  A.  M.,  we 
got  a  call  from  the  Coates  house.  Went 
there,  and  took  three  men  and  a  man 
dressed  in  woman's  clothes  into  my  hack. 
Thev  wanted  me  to  drive  them  to  Fif- 
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teenth  and  Central   street.    I   drove   there, 
and  got  down  to  let   them  out.    I  opened 
the    hack    door.     I   found    that    the  man 
had     removed    his    woman's    clothes,    and 
there  were  four  men  there.    As  they  got  out 
they  began  to  attack  me.    I  defended  myself 
as  best  I  could.    The  third  man  who  got  dut 
of  the  hack  shot  me  in  the  abdomen.     He 
was  a  medium-sized  man,  with  black  hair. 
The  first  man  who  got  out  of  the  hack  said 
to   me,   "We  have  got  you,  you  son   of   a 
bitch;    what   are   you   going   to   do   now?" 
After  the  third  man  shot  me,  they  all  ran 
away.    I  did  not  know  any  of  them, 
his 
Al.     X    Ferguj*on. 
mark 
Witnesses: 
A.  S.  LymaiL 
Dr.  E.  L.  Stewart. 

At  the  hospital,  Ferguson  was  o|)erated  on 
by  a  physician  in  the  vain  hope  of  saving 
his  life,  but  the  next  day  he  died.  The  fatal 
wound  received  by  Ferguson  was  from  a 
bullet  which  entered  the  abdomen  3  inches 
below  and  2  inches  to  the  right  of  the  navel, 
taking  a  downward,  backward,  and  outward 
course,  perforating  the  bowels  and  lodging 
under  the  spine  at  a  point  about  21/2  inches 
Lclow  the  bcim  of  the  hip  and  3  inches  in 
front  of  the  spinal  column. 

A  number  of  people  who  resided  near  Fif- 
teenth and  Central,  that  neighborhood  being 
a  residence,  and  not  a  business,  section  of 
the  town,  testified  to  being  awakened  by  the 
shots  and  cries  of  the  deceased.  Their  testi- 
mony agrees  upon  the  proposition  that  there 
were  two  series  of  shots,  between  which 
there  was  a  slight  interval,  and  that  the 
cries  for  help  which  they  heard  immediately 
followed  the  first  shot.  The  testimony  of 
the  witness  which  was  of  most  impt)rtance 
was  that  of  William  A.  Satterlee,  assistant 
general  manager  of  the  Metropolitan  Street 
Railway  Company,  who  resided  at  221  West 
Fifteenth  street,  and  who  testified  that  he 
was  awakened  by  the  first  shot,  went  to  his 
window,  and  saw  a  man  stand  at  the  north- 
east corner  of  Fifteenth  and  Central  and 
tire  two  or  three  shots  in  a  westerly  direc- 
tion, and  then  turn  and  run  east  on  Fif- 
teenth street.  Before  these  shots  were  fired, 
durinfr  the  firinjr.  and,  afterwards,  he  heard 
the  cries  for  help. 

The  evidence  in  behalf  of  the  defendant 
consisted  of  the  testimony  of  Bailey  and 
Moon,  and  that  given  by  three  painters  who 
were  w^orking  in  the  county  jail  on  the  date 
before  the  trial,  and  claimed  to  have  heard 
Mrs.  Biggs  say  that  a  representative  of  the 
state  had  told  her  father,  her  la\\'\'er.  and 
herself  that  if  she  testified  against  Forsha 
she  would  get  out  of  jail,  but  if  she  didn't 
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hhe  would  get  ten  years  in  the  penitentiary, 
and  that  she  had  also  said  if  the  sons  of 
bitches  didn't  treat  her  right  they  would 
not  get  any  evidence  out  of  her. 

Bailey,  testifying  in  behalf  of  his  asso- 
ciate, Forsha,  stated  that  they,  Forsna, 
Moon,  Mrs.  Biggs,  and  himself,  had  been  at 
labor  headquarters  some  fifteen  or  twenty 
minutes  before  Moon  had  called  the  hack 
from  the  Landis  company,  and  that  Forsha 
bad  not  said  anything  in  regard  to  a  hack 
prior  to  that  time;  that,  on  the  way  from 
the  Coates  house  to  Fifteenth  and  Central, 
Forsha  had  called  to  the  driver  when  he  was 
going  in  the  wrong  direction,  asking  if  he 
didn't  know  the  way  to  Fifteenth  and  Cen- 
tral, saying  that  he  ought  to  know,  as  he 
had  ''scabbed  long  enough;"  that  to  this 
remark  Ferguson  made  reply  by  some  mut- 
tered curses;  that,  when  the  hack  arrived 
at  Fifteenth  and  Central,  Ferguson,  with  a 
revolver  in  his  hand,  opened  the  door  and 
said,  **Get  out  of  here,  you  union  bastards;" 
that  Forsha  then  got  out  of  the  door,  and 
was  promptly  knocked  down  by  Ferguson; 
that  Moon,  following,  dodged  a  blow;  and 
that,  as  he  himself  got  out  of  the  hack,  Fer- 
guson shot  at  him,  the  bullet  passing  by  his 
head;  that  he  was  in  such  position  that  he 
could  not  run,  and  so  he  grappled  with  the 
hack  driver,  who  fired  again,  the  bullet 
passing  through  his  clothing  and  grazing 
bi»  stomach,  making  him  think  that  he  was 
shot;  that  then  he  threw  Ferguson  from 
him,  and  that  the  latter  thereupon  drew  his 
gun  over  the  wheel  of  the  hack,  and  at  that 
"I  jerked  my  gun  and  commenced  to  shoot, 
and  he  done  the  same."  He  denied  that 
Forsha  said  anything  to  him  as  he  got  out 
of  the  hack,  and  claimed  that,  at  the  time 
the  shooting  had  begun,  Forsha  and  Moon 
were  running  away.  He  also  testified  that 
there  was  nothing  said  at  headquarters,  or 
on  the  way  to  Fifteenth  and  Central,  about 
shooting  anybody;  that  he  and  the  balance 
of  the  party  were  all  under  the  influence  of 
liquor,  and  while  in  the  hack  were  ''jollying 
back  and  forth"  and  singing  "Bedelia."  On 
cross-examination  he  admitted  that  he  did 
get  the  revolver  which  he  had  given  to  Rob- 
inson, the  bartender,  before  he  left  the  sa- 
loon, but  was  not  positive  whether  Fornha 
was  present  at  the  time  or  not.  He  denied 
having  sent  Mrs.  Biggs  up  to  the  room  to 
get  the  revolver  which  he  afterwards  gave 
to  the  bartender,  claiming  that  he  had  given 
it  to  him  "in  a  drunken  way."  He  stated 
that  Fifteenth  and  Central  had  been  se- 
lected as  the  destination  of  their  hack  ride 
on  the  impulse  of  the  moment,  and  that 
their  intention  in  having  a  nonunion  hack 
driver  drive  them  there  was  "to  give  him  a 
bogus  call,  then  get  out  and  walk  away,  be- 
cause they  (nonunion  hack  drivers)  had 
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been  in  the  habit  of  sending  us  on  bogus 
calls;"  that  he  knew  the  driver  of  this  hack 
was  a  nonunion  man,  and  to  give  him  a 
"bogus  call"  was  the  sole  purpose  of  the 
ride.  Witness  further  testified  that  he  was 
not  a  member  of  the  "wrecking  crew"  of  the 
Hack  Drivers'  Union.  He  admitted  that 
upon  Monday  after  the  homicide  he  moved 
from  the  Thelma  hotel  to  Hasbrook  place 
and  did  not  give  his  name  at  his  new  loca- 
tion, but  claimed  that  he  did  not  remain 
there  in  hiding;  that  he  stayed  close  to  hie 
room  because  he  felt  bad  over  the  "diffi- 
culty." He  declined  to  answer  as  to  what 
statements  he  made  to  the  officers  when  ar- 
rested, but  admitted  that  he  had  given  Mrs. 
Biggs  money  to  leave  town  on,  but  denied 
that  it  was  at  his  suggestion  that  she  left. 
Bailey  stated  that  he  had  hold  of  Fer- 
guson's hand  in  which  the  latter  had  his 
revolver  when  the  second  shot  was  fired,  but 
could  point  out  no  powder  burns  upon  the 
clothing  which  he  claimed  to  have  had  on 
at  the  time  and  which  he  exhibited  in  court. 
He  further  stated  that  the  deceased  did  not 
begin  to  cry  for  help  until  he,  Bailey,  had 
started  to  run  away  from  the  scene  of  the 
homicide.  He  declined  to  state  what  he  did 
with  the  pistol  with  which  he  had  shot 
Ferguson,  and  declined  to  answer  as  to 
where  it  then  was. 

Moon,  called  as  a  witness  by  the  defend- 
ant, was  instructed  by  the  court  that,  ap 
he  had  not  yet  been  tried,  it  was  his  right 
and  privilege  to  refuse  to  answer  any  ques- 
tion that  he  might  think  would  tend  to  in- 
criminate him.  Under  that  admonition,  he 
testified,  in  substance,  as  follows:  That  he 
was  twenty- four  years  old,  and  a  native  ol 
Missouri ;  a  hack  driver  by  profession ;  that 
he  was  at  Fifteenth  and  Central  on  the 
morning  of  the  19th  of  March,  in  a  hack, 
in  company  with  the  defendant,  Bailey,  and 
Gertrude  Bigsfs;  that  when  the  hack  came 
to  a  stop  the  hack  driver  got  down  with  a 
nistol  in  his  hand,  and  said,  "Get  out  of 
here,  you  union  bastards,  as  I  am  ready  fox 
you;"  that  thereupon  Forsha  got  out  of  the 
hark,  and  that  the  driver  with  his  left  hand 
knocked  Forsha  to  his  knees;  that  witness, 
following  Forsha  out  of  the  hack,  wps 
«itruck  at  by  the  driver,  and  thereupon  he  and 
Korsha  both  ran  away;  that  they  said  noth- 
ing to  the  hack  driver  or  to  Bailey;  that 
when  they  reached  the  corner  of  Fifteenth 
and  Wyandotte  they  heard  some  shots  fired: 
witness  8tat<»d  that  he  himself  had  called 
the  hack  without  any  suirsrestion  from  For 
sha;  that  on  the  way  to  Fifteenth  and  Cen- 
tral the  driver  had  gotten  oflf  his  course: 
that  Forsha  had  said  to  him  that  he  hid 
been  "scabbing"  long  enough  to  know  the 
way  to  Fifteenth  and  Central,  to  which  the 
driver  replied  by  saying,  "I  am  next  lo  you, 
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you  union  bastard/'  and  continiiod  mum- 
bling up  to  Fifteenth  street,  and  was  angry 
when  he  opened  the  door ;  that  Forsha  made 
no  threats  against  Ferguson.  On  cross-ex- 
amination he  stated  that  their  only  purpose 
in  going  to  Fifteenth  and  Central  was  to 
give  the  driver  a  ''bogus  call;"  that  th^re 
was  no  talk  between  Forsha,  Bailey,  and 
himself  as  to  what  they  were  going  ia  do 
to  the  hackman.  He  stated  that  when  he 
and  Forsha  were  arrested  they  had  denied 
to  the  chief  of  police  being  connected  in  any 
way  with  the  homicide. 

This  constituted  the  testimony  in  behalf 
of  the  defendant. 

Upon  rebuttal,  John  Hayes,  chief  of  po- 
lice of  Kansas  City,  testified  that,  upon  the 
16th  of  April,  Bailey,  Moon,  and  Forsha 
\\'ere  arrested  and  brought  to  police  head- 
t|uarters ;  that  Moon  and  Forsha  there  made 
n  written  statement  in  reference  to  the 
homicide,  which  was  signed  by  each;  that  at 
lirst  Forsha  had  denied  any  knowledge  of 
the  affair,  but  that  afterwards,  on  Bailey 
telling  him  (Forsha)  that  he  (Bailey)  had 
•*told  everything,"  Forsha  then  said:  "I  will 
admit  I  was  out  there.  We  took  him  out 
there  for  a  damn  good  licking, — to  slug 
him." 

A  portion  of  the  written  statement  of 
Moon,  to  which  his  attention  was  called,  and 
in  which  he  said,  "I  had  not  got  over  20 
feet  when  I  heard  a  shot,  then  three  or  four 
shots  fired  afterwards,"  was  then  admitted 
without  objection. 

The  written  statement  of  Forsha  was  then 
offered  in  evidence,  over  the  objection  and 
exception  of  the  defendant,  on  the  ground 
that  the  same  was  not  rebuttal,  and  incom- 
petent, irrelevant,  and  immaterial.  The 
written  statement  is  as  follows : 

Kansas  City,  Mo.,  April  16th,  1904. 
My  name  is  James  Forsha.  I  room  at 
212  West  7th  street.  On  the  morning  of 
the  19th  day  of  March,  1904,  Moon,  Bailey, 
.Nfrs.  Biggs,  and  I  got  into  a  hack  at  the 
Coates  house  and  drove  to  15th  and  Central 
street.  I  don't  remember  who  it  was  that 
told  ^.he  driver  to  go  to  that  place.  When 
we  got  there  the  driver  got  down  oif  the 
liack;  he  had  a  pistol  in  his  hand,  and 
opened  the  door.  I  was  the  first  one  to  get 
out,  and  as  I  was  getting  out  the  driver 
struck  me  on  the  chin  with  a  pair  of  brass 
knucks;  he  knocked  me  to  the  ground. 
When  I  got  up  the  shooting  was  going  on ; 
after  he  knocked  me  down  there  was  a  shot 
fired.  After  I  got  up  I  started  away,  and 
when  I  got  near  14th  and  Central  I  heard 
four  or  five  shots  fired.  Bailey  told  me  he 
had  shot  the  driver;  I  did  not  see  the  shoot- 
ing. We  had  the  driver  go  to  15th  and  Cen- 
tral because  it  was  our  intention  to  beat 
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him  up;  we  did  not  intend  to  do  him  great 
harm.  I  made  this  statement  because  it  is 
the  truth,  without  fear  or  promise  of  re- 
ward. 

James  Forsha. 

Moon,  recalled  to  the  witness  stand,  de- 
nied, after  stating  again  that  the  purpose  of 
the  hack  ride  was  entirely  an  innocent  one, 
that  the  linings  of  Ferguson's  hack  were 
torn  and  cut  by  him  and  his  associates.  On 
examinati6n  by  the  defendant's  counsel,  he 
testified  that  he  had  pleaded  guilty  in  the 
criminal  court  of  Jackson  county  to  a 
(:harge  of  common  assault,  served  a  sen- 
tence in  jail,  and  had  been  paroled  by  Judge 
WoiTord.  In  rebuttal  of  this  last  statement 
of  Moon's  the  state  offered  in  evidence  an 
information  filed  in  the  criminal  court  of 
Jackson  county,  Missouri,  at  the  January 
term,  1902,  by  the  then  prosecuting  attor- 
ney of  Jackson  county,  charging  William 
Moon  with  felonious  assault,  and  to  which 
he  had  pleaded  guilty. 

E.  Landis  testified  that  he  was  the  owner 
of  the  hack  that  Ferguson  was  driving  at 
the  time  of  the  homicide;  that  he  had  seen 
it  about  12  o'clock  midnight  March  18th.  and 
a  few  minutes  after  the  killing,  and  that 
the  lining  was  then  all  cut  and  was  torn, 
but  that  there  were  no  bullet  holes  in  the 
hack,  the  only  damage  being  to  the  inside. 
He  further  testified  that  Ferguson  was  a 
man  about  5  feet  7  inches  tall,  weighing 
about  140  pounds,  and  that  he  had  a  crip- 
pled hand;  that  he,  the  witness,  had  given 
Ferguson  a  loaded  pistol  in  order  to  defend 
himself  from  the  assaults  that  might  be 
made  upon  him  by  union  hack  drivers. 

Mrs.  Biggs,  called  again  to  the  stand,  de- 
scribed how  Forsha,  Moon,  and  Bailey  had 
torn  and  cut  the  lining  of  the  hacks  in 
which  they  had  ridden  to  the  roadhouse  on 
Southwest  boulevard  and  to  Fifteenth  and 
Central. 

Bailey,  recalled  for  further  examination, 
denied  that  on  March  19th,  at  the  registra- 
tion booth,  where  he  was  serving  as  judge  of 
registration,  he  replied  to  a  remark  nmde  by 
one  L.  R.  Cooper.  "The  strikers  can  never 
expect  to  win  as  long  as  they  are  using  vio- 
lence and  shooting  people,"  by  saying,  "That 
is  the  only  way  to  win." 

L.  R.  Cooper,  called  to  the  stand,  testified 
that  on  the  19th  of  March  he  had  said  in 
Bailey's  presence,  "Tlie  strikers  could  never 
expect  to  win  as  long  as  they  are  using  vio- 
lence and  shooting  people;  thej'  will  get 
public  sentiment  down  on  them;"  and  that 
Bailey  made  reply,  "That  is  the  only  way  to 
win." 

The  witness  Cooper,  David  Buck,  an  ice 
dealer  in  Kansas  City,  and  John  L.  Hunts- 
man, a  member  of  the  police  force,  testified 
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that  they  were  acquainted  with  the  general 
reputation  for  moral  character  of  Edgar 
Bailey  in  the  community  in  which  he  lived, 
and  that  it  was  bad. 

Matt  S.  Kinney,  a  detective,  testified  that 
after  the  defendant  Forsha  was  arrested  he 
told  him,  the  witness,  that  he  had  given  to 
a  bartender  on  Ninth  street  the  cartridge 
belt  that  he  had  taken  from  Meyers,  and 
al90  his  knife. 

After  the  close  of  the  testimony  in  re- 
buttal by  the  state,  the  defendant  was  sworn 
as  a  witness.  As  numerous  complaints  are 
mode  at  the  action  of  the  court  in  respect  to 
the  examination  of  this  witness,  his  testi- 
mony will  be  fully  stated  and  considered 
during  the  course  of  the  opinion. 

At  the  close  of  the  evidence  the  court 
fully  and  fairly  instructed*  the  jury  as  fol- 
lows: 

''No.  1.  The  information  in  this  case  was 
filed  by  the  prosecuting  attorney  on  the  19th 
day  of  April,  1904,  and  charges  the  defend- 
ant with  murder  in  the  first  degree.  Mur- 
der in  the  first  degree  is  the  wilful,  feloni- 
ous, deliberate,  and  premeditated  killing  of 
a  human  being  with  malice  aforethought. 
Murder  in  the  second  degree  has  all  the  ele- 
ments of  murder  in  the  first  degree  except 
tliat  of  deliberation.  As  used  in  these  in- 
structions, the  word  'wilful'  means  inten- 
tional, not  accidental.  'Felonious'  means 
wickedly  and  against  the  admonition  of  the 
law — unlawfully.  'Deliberately*  means  in 
a  cool  state  of  the  blood.  It  does  not  mean 
brooded  over,  considered,  reflected  upon  for 
a  week,  a  day,  or  an  hour,  but  it  means  an 
intent  to  kill,  executed  by  a  party  not  under 
the  influence  of  a  violent  passion  suddenly 
aroused  by  some  just  or  lawful  cause  of 
provocation  to  passion,  but  in  the  furtlier- 
aiice  of  a  formed  design  to  gratify  a  feel- 
ing of  revenge  or  to  accomplish  some  other 
unlawful  act;  and  the  passion  here  referred 
to  is  that  only  which  is  produced  by  what 
the  law  recognizes  as  a  just  or  lawful  cause 
of  provocation  to  passion.  'Premeditated' 
means  thought  of  beforehand  for  any 
length  of  time,  no  matter  how  short  the 
time.  'Malice,'  as  used  in  these  instructions, 
signifles  «  condition  of  the  mind  void  of  so- 
cial duty  and  fatally  bent  on  mischief,  or  an 
unlawful  intention  to  kill  or  do  some  great 
bodily  harm  to  another  without  just  cause  or 
excuse.  'Aforethought'  means  thought  of  be- 
forehand. In  defining  the  words  'just  or  law- 
ful cause  of  provocation.'  as  used  in  these  in- 
structions, the  court  instructs  the  jury  that 
opprobrious  epithets  or  insulting  gestures. 
when  applied  to  a  person,  constitute  a  just 
cause  of  provocation  to  passion;  and,  if  the 
person  to  whom  they  are  applied  is  thereby 
aroused  to  a  sudden  heat  of  passion,  and  be- 
fore such  passion  has  had  time  to  cool,  with 
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a  deadly  weapon  kills  the  person  who  ap- 
plies such  opprobrious  epithets  or  gestures 
to  him,  then  such  killing  is  done  without 
deliberation,  and  a  homicide  committed  un 
der  such  circumstances  is  murder  in  the  sec- 
ond degree.  The  court  instructs  the  jury 
that  an  assault  made  upon  the  defendant 
constitutes  a  lawful  cause  of  provocation  to 
passion;  and,  where  a  homicide  is  commit- 
tM  with  a  deadly  weapon  in  a  heat  of  pas- 
sion suddenly  aroused  by  an  assault,  and 
before  such  heat  of  passion  has  had  time  to 
cool  the  defendant  kills  the  person  making 
such  assault  with  a  deadly  weapon,  such 
killing  is  manslaughter  in  the  fourth  degree. 
The  words  'heat  of  passion,'  as  used  in  these 
instructions,  means  a  heated  state  of  the 
blood,  caused  by  a  lawful  or  just  provoca- 
tion, which  deprives  the  defendant  of  the 
power  of  self-control. 

"No.  2.  The  court  instructs  the  jury  that, 
if  you  find  and  believe  from  the  evidence 
that  at  the  county  of  Jackson  and  state  of 
Missouri,  at  any  time  before  the  19th  day 
of  April,  1904,  the  defendant,  James  Forsha, 
either  alone  or  acting  in  concert  with  an- 
other or  others,  wilfully,  deliberately,  pre- 
meditatedly,  and  of  his  malice  aforethought, 
did  with  a  certain  revolving  pistol,  and  that 
the  same  was  a  dangerous  and  deadly 
weapon,  shoot  one  Albert  Ferguson,  inflict- 
ing upon  him  a  mortal  wound,  from  which 
said  mortal  wound  the  said  Albert  Ferguson 
within  one  year  thereafter,  at  the  county  of 
Jackson  and  state  of  Missouri,  died,  then 
you  will  find  the  defendant  guilty  of  mur- 
der in  the  first  degree,  and  so  say  in  your 
verdict.  In  that  event  you  will  have  nothing 
to  do  with  the  punishment;  that  is  fixed  by 
law. 

"No.  3.  The  court  instructs  the  jury  that, 
if  you  fail  to  find  a  verdict  according  to  the 
law  as  declared  in  instruction  No.  2,  but 
shall  find  and  believe  from  the  evidence  that 
at  the  coimty  of  Jackson  and  state  of  Mis- 
souri, at  any  time  before  the  19th  day  of 
April,  1904,  the  defendant,  James  Forsha, 
either  alone  or  acting  in  concert  with  an- 
other or  others,  wilfully,  premeditatedly, 
and  of  his  malice  aforethought,  did  with  a 
certain  revolving  pistol,  and  that  the  same 
was  a  dangerous  and  deadly  weapon,  shoot 
one  Albert  Ferguson,  inflicting  upon  him  a 
mortal  wound,  from  which  mortal  wound 
the  said  Albert  Ferguson  within  one  year 
thereafter,  at  the  county  of  Jackson  and 
state  of  Missouri,  died,  then  you  will  flnd 
the  defendant  guilty  of  murder  in  the  sec- 
ond degree,  and  assess  his  punishment  at 
imprisonment  in  the  state  penitentiary  for 
any  term  not  less  than  ten  years. 

"No.  4.  The  court  instructs  the  Jury 
that,  if  they  find  and  believe  from  the  evi- 
dence that  James  Forsha  was  present  aid- 
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ing  and  abetting  Edgar  G.  Bailey  in  the  act 
of  homicide  in  evidence  in  this  case,  he  is 
in  law  equally  guilty  with  him  who  fired 
the  shot.  When  two  or  more  persons  are 
engaged  in  the  same  illegal  purpose,  any  act 
done  by  one  of  the  party  in  pursuance  of 
that  purpose,  and  with  Kference  to  it,  is,  in 
contemplation  of  law,  the  act  of  all;  and 
proof  of  such  act  is  evidence  against  any  or 
either  of  the  others  who  were  engaged  in  the 
combination. 

"No.  5.  The  court  instructs  the  jury  that, 
if  you  find  and  believe  from  the  evidence 
that  defendant,  James  Forsha,  conspired 
and  agreed  with  William  Moon  and  Edgar 
G.  Bailey  to  assault  and  beat  Albert  Fer- 
guson, but  not  to  the  extent  to  doing  him 
great  bodily  harm,  and  absolutely  without 
any  intention  in  Forsha's  mind  of  shooting 
said  Ferguson,  and  that,  in  pursuance  of 
said  agreement,  any  one  or  all  of  the  parties 
thereto  assaulted  said  Albert  Ferguson  with 
the  intention  aforesaid,  and  that  thereafter 
or  thereupon  Edgar  G.  Bailey,  without  the 
consent,  aid,  or  encouragement  of  defendant, 
James  Forsha,  shot  and  killed  Albert  Fer- 
guson, then  in  that  case  you  will  find  the 
defendant  guilty  of  manslaughter  in  the 
fourth  degree. 

"No.  6.  Tlie  court  instruct  i  the  Jury  that, 
if  you  shall  believe  anl  find  from  the  evi- 
dence that  at  the  time  it  is  charged  that 
Albert  Ferguson  was  killed,  the  defendant, 
James  Forsha,  William  Moon,  and  Edgar 
G.  Bailey  were  acting  together,  and  that 
Albert  Ferguson  was  about  to  kill  Edgar  G. 
Bailey  or  do  him  great  bodily  harm,  that 
then  he  had  the  right  to  kill  Albert  Fergu- 
son under  such  circumstances;  but  to  justi- 
fy such  killing  you  must  find  from  the  evi- 
dence that  he  did  believe,  and  had  reasona- 
ble cause  to  believe,  that  such  injury  was 
about  to  be  done,  and  that  deceased  was 
killed  to  prevent  such  injury.^  It  is  not 
necessary  that  the  danger  shoul'd  have  been 
actual  and  about  to  fall  on  him,  but  it  is 
necesnary  for  him  to  have  believed  it,  and 
that  there  should  have  been  at  the  time  of 
such  killing  reasonable  grounds  for  such 
belief.  It  is  for  you  to  say  from  the  evi- 
dence in  the  case  whether  Edgar  G.  Bailey 
did  believe,  and  had  reasonable  cause  to  be- 
lieve, that  such  impending  harm  at  the  time 
the  deceased  was  shot  was  about  to  fall  on 
him.  If,  as  a  fact,  he  did  not  have  reasona- 
ble cause  to  believe  that  such  danger  was 
impending  at  the  time  the  deceased  was 
shot,  then  such  killing  is  not  justifiable. 
His  believing  himself  in  danger  is  not  suffi- 
cient; he  must  have  had  reasonable  cause 
to  believe  it,  and  of  that  you  are  to  deter- 
mine from  all  the  facts  and  circunirttanc^e.s 
in  the  caMc.  If  you  find  that  Bailey  shot 
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in  self-defense  as  defined,  then  you  should 
find  defendant  not  guilty. 

"No.  7.  If  the  jury  believe  and  find  from 
the  evidence  that  Bailey,  Forsha,  and  Moon 
confederated  together  and  engaged  in  a  com- 
mon design  to  take  deceased  out  on  the 
night  in  question  and  beat  him  up,  and  that 
it  was  part  of  their  common  design  and 
purpose,  if  deceased  made  resistance,  to  kill 
him  or  to  do  him  some  great  bodily  injury, 
then  whatever  Bailey  did  in  carrying  out 
the  common  purpose  was  in  law  the  act  of 
Forsha,  the  defendant,  and  they  are  equally 
liable  for  such  act;  and  if  the  defendant 
and  Bailey  and  Moon,  in  pursuance  of  such 
common  design,  brought  on  the  difficulty  in 
which  Albert  Ferguson  was  killed,  and  en- 
tered into  it  with  the  intention  of  killing 
or  inflicting  great  personal  injury  upon 
Ferguson,  if  he  should  resist  them,  then  the 
danger  in  which  they,  or  any  of  them,  found 
themselves  or  himself,  would  not  extenuate 
the  offense  or  reduce  its  grade,  and  there 
could  be  no  self-defense  in  the  case. 

"No.  8.  Tlie  court  instructs  the  jury  that 
if  you  find  from  the  evidence  that  James 
Forsha,  William  Moon,  and  Edgar  G.  Bailey 
conspired  and  agreed  to  entice  Albert  Fer- 
guson to  Fifteenth  and  Central  streets,  and 
there  assault  him,  but  not  to  the  extent  of 
killing  him  or  doing  him  great  bodily  harm, 
and  that,  upon  arriving  at  said  place,  James 
Forsha  struck  at,  or  struck,  Albert  Fergu- 
son, but  did  not  inflict  upon  him  any  injury 
suflieient  to  endanger  his  life,  and  that  im- 
mediately thereafter  the  defendant  Jame:> 
Forsha  ran  away,  and  endeavored  in  good 
faith  to  withdraw  from  said  difficulty,  and 
Edgar  G.  Bailey  then  killed  Ferguson,  but 
not  under  circumstances  to  constitute  com- 
plete self-defense,  as  elsewhere  in  these  in- 
structions defined,  then  you  will  find  defend- 
ant guilty  of  manslaughter  in  the  fourth  de- 
gree. But  if  defendant,  at  the  time  or  im- 
mediately before  he  ran  away,  incited  or  en- 
couraged Bailey  to  kill  Ferguson  or  to  do 
him  great  bodily  harm,  and  intended  that 
he  should  kill  or  inflict  upon  him  great  bod- 
ily harm,  then  his  running  away  would  not 
avail  the  defendant  anything. 

"No.  9.  The  court  instructs  the  jury  that 
if  defendant  and  Bailey  and  Moon  volun- 
tarily entered  into  the  difficulty,  or  brought 
it  on,  but  without  any  intention  of  killing 
or  inflicting  upon  Ferguson  any  great  per- 
sonal injury,  and  without  intending  to  kill 
him  or  to  do  him  great  bodily  harm  if  he  re- 
sisted, and  during  such  difficulty  Ferguson, 
before  he  was  assaulted,  with  a  deadly 
weapon  attempted  to  kill  Bailey  or  Moon  or 
Forsha,  and  it  became  necessary  for  Bailey 
to  kill  said  Ferguson  to  save  himself  or  to 
save  ^foon  or  Forsha  from  being  killed  or 
receiving  great   personal   injury,  then   the 
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defendant  cannot  be  entirely  excused  on  the 
ground  that  Bailey  killed  Ferguson  in  self- 
defense,  but  in  that  case  you  should  find  the 
defendant  guilty  of  manslaughter  in  the 
fourth  degree. 

"No.  10.  The  court  instructs  the  jury 
that,  if  they  find  the  defendant  guilty  of  man- 
slaughter in  the  fourth  degree,  they  will 
assess  his  punishment  at  imprisonment  in 
the  state  penitentiary  for  a  term  of  two 
years,  or  by  imprisonment  in  the  county  jail 
not  less  than  six  months  nor  more  than 
twelve  months,  or  by  a  fine  not  less  than 
$500,  or  by  both  a  fine  of  not  less  than  $100 
and  imprisonment  in  the  county  jail  not  less 
than  three  months,  nor  more  than  twelve 
months. 

"Xo.  11.  The  court  instructs  the  jury 
that  any  statements  which  the  proof  show^s 
Edgar  Bailey  made  after  the  homicide  was 
committed,  and  not  in  the  presence  of  the  de- 
fendant Forsha,  are  not  binding  upon  the 
defendant,  but  can  only  be  considered  so  far 
as  it  may  throw  light  upon  the  acts  or  testi- 
mony of  Bailey. 

"No.  12.  If  verbal  or  written  statements 
of  the  defendant  have  been  proved  in  the 
case,  you  may  take  them  into  consideration, 
with  all  the  other  facts  and  circumstances 
proved.  What  the  proof  may  show  you,  if 
anything,  that  the  defendant  has  said 
against  himself,  is  presumed  to  be  true,  be- 
cause against  .himself ;  but  anything  you 
may  believe  from  the  evidence  the  defendant 
said  in  his  own  behalf  you  are  not  obliged 
to  believe,  but  you  may  treat  the  same  as 
true  or  false,  just  as  you  believe  it  true  or 
false,  when  considered  with  a  view  to  all  the 
other  facts  and  circumstances  in  the  case. 

"No.  13.  The  court  instructs  the  jury 
that  the  law  presumes  the  innocence,  and 
not  tlie  guilt,  of  the  defendant;  and  this 
presumption  of  innocence  attends  the  de- 
fendant throughout  the  trial,  and  at  the  end 
entitles  the  defendant  to  an  acquittal,  un- 
less the  evidence  in  the  case,  when  taken  as 
a  whole,  satisfies  you  of  the  defendant's 
guilt  beyond  a  reasonable  doubt  as  defined 
in  these  instructions. 

"No.  14.  Tlie  court  instructs  the  jury 
that  the  burden  of  proof  in  this  case  rests 
upon  the  state. 

"No.  15.  The  court  instructs  the  jury  that 
before  they  can  convict  the  defendant  they 
must  be  satisfied  of  his  guilt  beyond  a  rea- 
sonable doubt.  Such  doubt,  to  authorize  an 
acquittal  upon  reasonable  doubt,  must  be  a 
substantial  doubt  of  the  defendant*^  ^uilt, 
with  a  view  to  all  the  evidence  in  the  case, 
and  not  a  mere  possibility  of  the  defendant's 
innocence. 

**No.  16.  The  jury  are  the  sole  judges  of 
the  credibility  of  the  witnesses,  and  of  the 
weight  and  value  to  be  given  to  their  testi- 
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mony.  In  determining  as  to  the  credit  you 
will  give  to  a  witness,  and  the  weight  and 
value  you  will  attach  to  a  witness's  testi- 
mony, you  should  take  into  consideration 
the  conduct  and  appearance  of  the  witness 
upon  the  stand,  the  interest  of  the  witness, 
if  any,  in  the  result  of  the  trial,  the  motives 
actuating  the  witness  in  testifying,  the  wit- 
ness's relation  to,  or  feeling  for  or  against 
the  defendant  or  the  alleged  injured  party, 
the  probability  or  improbability  of  the  wit- 
ness's statements,  the  opportunity  the  wit- 
ness had  to  observe  and  to  be  informed  as 
to  the  matters  respecting  which  such  wit- 
ness gives  testimony,  and  the  inclination  of 
the  witness  to  speak  truthfully  or  otherwise 
as  to  matters  within  the  knowledge  of  such 
witness.  All  these  matters  being  taken  into- 
account,  with  all  the  other  facts  and  cir- 
cumstances given  in  evidence,  it  is  your 
province  to  give  to  each  witness  such  credit, 
and  the  testimony  of  each  witness  such 
value  and  weight,  as  you  deem  proper.  If,. 
upon  a  consideration  of  all  the  evidence,  you 
conclude  that  any  witness  has  sworn  wil- 
fully false  as  to  any  material  matter  in- 
volved in  the  trial,  you  may  reject  or  treat 
as  untrue  the  whole  or  any  part  of  such  wit- 
ness's testimony. 

"No.  17.  The  court  instructs  the  jury  that 
the  defendant  is  a  competent  witness  in  this 
case,  and  you  must  consider  his  testimony 
in  arriving  at  your  verdict;  but,  in  deter- 
mining what  weight  and  credibility  you  will 
give  to  his  testimony  in  making  up  your 
verdict,  you  may  take  into  consideration,  as 
affecting  his  credibility,  his  interest  in  the 
result  of  the  case,  and  that  he  is*  the  ac- 
cused party  on  trial,  testifying  in  his  own 
behalf. 

"No.  18.  Tlie  court  instructs  the  jury  that 
the  statement  read  to  you  as  the  dying  dec- 
laration of  Albert  Ferguson  should  be  re- 
ceived by  you  as  such  declaration,  but  be- 
cause it  is  a  dying  declaration  you  are  not 
necessarily  bound  to  believe  it,  but  you  will 
give  it  that  weight  which  you  think  it  ought 
to  have  when  considered  in  connection  with 
all  the  other  facts  and  circumstances  in  evi- 
dence. 

"No.  19.  The  court  instructs  the  jury  that 
the  defendant  is  not  charged  in  this  case 
with  making  an  assault  upon  Albert  Meyers, 
and  you  will  not  consider  the  testimony  be- 
fore you  upon  that  subject,  except  in  so  far 
as  it  may  tend  to  throw  light  upon  the  mo- 
tives or  intentions  of  Bailey,  Moon,  and  this 
defendant;  whether  or  not  it  does  throw 
light  on  the  motives  and  intentions  of  de- 
fendant and  Moon  and  Bailey,  you  will  be 
the  judges,  when  it  is  viewed  in  connection 
with  all  the  other  facts  and  circumstances 
in  the  case." 

The  cause  was  submitted  to  the  jury  upon- 
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the  testimony  and  the  instructions  of  the 
court  as  herein  indicated,  and  they  returned 
a  verdict  of  guilty  of  murder  of  the  second 
degree,  and  assessed  defendant's  punishment 
at  imprisonment  in  the  penitentiary  for 
eighteen  years.  Sentence  and  judgment  were 
rendered  in  accordance  with  the  verdict,  and 
frofti  this  judgment  defendant  prosecutes 
this  appeal,  and  the  cause  is  now  before  us 
for  consideration. 

Mr.  W.  F.  Riggs  for  appellant. 
Messrs.  Herbert  S.  Hadley,  Attorney  Gen- 
eral, and  North  T.  Gentry  for  respondent. 

Fox,  J.,  delivered  the  opinion  of  the 
court: 

Numerous  complaints  are  urged  by  learned 
<^unsel  for  appellant  as  grounds  for  the 
reversal  of  the  judgment  in  this  cause.  This 
is  a  companion  case  of  State  v.  Bailey,  190 
Mo.  267,  88  S.  W.  733,  and  the  testimony 
as  to  the  main  facts  upon  which  this  judg- 
ment rests,  with  a  few  exceptions,  is  sub- 
stantially the  same  as  in  that  case. 

At  the  very  inception  of  the  consideration 
of  tikis  cause,  it  is  well  to  see  what  legal 
propositions  were  disposed  of  in  the  Bailey 
Case,  for,  as  to  questions  involved  in  that 
•case,  we  see  no  reason  to  depart  from  the 
conclusions  announced,  and  they  must  be 
treated  as  being  settled. 

The  defendant  Barley,  Forsha,  and  Moon 
were  jointly  charged  with  murder  in  the  in- 
formation now  under  consideration,  and  its 
sufficiency  is  challenged  in  this  cause  upon 
the  same  ground  as  urged  in  State  v.  Bai- 
ley, supra.  It  is  unnecessary  to  repeat  the 
reasons  assigned  in  the  Bailey  Case,  for, 
holding  the  charge  as  made  in  the  informa- 
tion sufficient,  that  proposition  must  be 
treated  as  settled.  State  v.  Bailey,  supra; 
SUte  V.  Nelson,  181  Mo.  340,  103  Am.  St. 
Rep.  602,  80  S.  W.  047.  It  will  be  sufficient 
to  say,  as  to  the  additional  ground  urged  in 
the  motion  to  quash  the  information,  "that 
the  seal  of  the  court  was  not  affixed  to  the 
jurat  of  the  clerk,  and  that  the  oath  was 
administered  by  the  deputy  clerk,"  that 
there  is  no  merit  in  such  contention.  The 
court  to  whom  this  motion  was  addressed  is 
presumed  to  know  its  officers  and  their  sig- 
natures, and  the  omission  of  the  seal  of  the 
court  to  the  jurat  does  not  invalidate  the 
verification.  Tlie  purpose  of  affixing  the  seal 
of  the  court  to  the  jurat  of  the  clerk  is  in 
the  nature  of  an  attestation  of  the  genuine- 
ness of  his  signature,  but  the  affixing  of  the 
seal  is  not  an  indispensable  requisite  to  such 
jurat,  as  was  very  appropriately  said  by  the 
court  of  appeals  in  State  v.  Pfenninger,  76 
Mo.  App.  313:  "The  judge  of  a  court  hav- 
ing a  clerk  will  take  judicial  notice  of  the 
signature  of  the  clerk,  and  an  attestation  of 
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such  signature  by  a  seal  is  not  indispensa- 
ble to  satisfy  the  judge  of  the  genuineness 
of  his  signature;  and,  when  the  attention 
of  the  judge  was  called  to  the  signature  of 
the  clerk  by  the  motion  to  quash  in  this  case, 
it  will  be  presumed,  in  the  absence  of  any 
evidence  to  the  contrary,  that  he  inspected 
the  signature  of  the  jurat  and  saw  that  it 
was  genuine." 

Tlie  assignment  of  error  upon  the  admis- 
sion of  testimony  in  respect  to  the  difficulty 
with  Meyers  on  the  night  of  the  homicide 
was  fully  and  exhaustively  treated  by  Judge 
Gantt  in  State  v.  Bailey,  and  it  is  only  nec- 
essary to  say  that  we  are  fully  satisfied  with 
the  conclusions  reached  upon  that  proposi- 
tion, and  see  no  reason  for  a  reconsideration 
of  that  question,  or  departing  from  the  rules 
of  evidence  announced  in  that  case. 

It  is  insisted  by  appellaiit  that  the  court 
erred  in  retaining  jurors  Shaw,  Duncan,  Bell, 
and  Ryan  on  the  panel  from  which  the  jury 
of  12  was  to  be  selected  to  try  this  cause. 
We  have  carefully  considered  the  record  dis- 
closing the  examination  of  the  jurors  upon 
their  voir  dire.  The  record  discloses  that, 
after  the  close  of  the  examination  of  each 
juror,  counsel  for  appellant  contented  them- 
selves with  a  simple  objection,  ''challenged 
for  cause."  This  was  insufficient  to  preserve 
the  error  complained  of  for  review.  It  has 
been  uniformly  held  by  this  court  that  the 
grounds  of  challenge  must  be  specifically 
stated.  State  v.  Taylor,  134  Mo.  109,  35  S. 
W.  92,  and  cases  cited;  State  v.  Evans,  161 
Mo.  95,  84  Am.  St.  Rep.  669,  61  S.  W.  590; 
State  V.  McGinnis,  158  Mo.  105,  69  S.  W.  83. 
We  may  also  add  that,  in  addition  to  the 
failure  to  preserve  the  question  of  disquali- 
fication of  the  jurors  for  review  in  this  court, 
their  examination  did  not  disclose  their  dis- 
qualification. While,  they  had  formed  and 
expressed  opinions  as  to  the  guilt  of  the  de- 
fendant from  rumor  or  newspaper  accounts 
of  the  killing  of  Ferguson,  they  finally  stated 
that  tliey  could  give  the  defendant  a  fair 
and  impartial  trial  upon  the  testimony  as 
it  might  be  introduced  before  them.  In  State 
V.  Reed.  137  Mo.,  loc.  cit.  132,  38  S.  W.  574, 
the  rule  upon  this  subject  was  clearly  and 
tersely  stated.  It  was  there  said:  "It  is 
well  settled  in  this  stat;^  that  a  person  other- 
wise qualified  to  sit  as  a  juror  in  a  criminal 
case  is  not  disqualified  by  reason  of  having 
formed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused  from  reading  partial 
newspaper  accounts  of  the  homicide,  or  from 
rumor,  when  he  states  on  his  voir  dire  that 
he  can  give  the  defendant  .  .  .  a  fair 
and  impartial  trial;"  and,  moreover,  a  gen- 
eral objection  did  really  not  amount  to  an 
objection. 

Numerous  complaints  are  made  upon  the 
admission  and  exclusion  of  evidence  during 
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the  progress  of  this  trial.  Some  of  them 
Are  doubtless  not  seriously  made;  however, 
we  have  fully  considered  all  of  them,  but 
must  be  content  with  the  expression  of  our 
views  upon  those  which  are  of  suflBcient 
merit  to  demand  serious  consideration.  It  is 
insisted  by  appellant  that  the  testimony  of 
L.  R.  Cooper,  in  which  the  witness  stated 
that  on  the  19th  of  March  he  had  said  in 
the  presence  of  Bailey  that  "the  strikers 
could  not  expect  to  win  as  long  as  they  are 
using  violence  and  shooting  people;  they  will 
get  public  sentiment  down  on  them;"  and 
that  Bailey  replied,  '*That  is  the  only  way 
to  win," — was  incompetent,  and  its  admis- 
si<m  constituted  reversible  error.  The  objec- 
tion to  this  testimony  is  predicated  upon  two 
theories:  First,  that  the  statement  was 
made  in  the  absence  of  this  defendant,  and 
H»nnot  be  binding  upon  him;  and,  secondly, 
that  it  was  in  the  nature  of  a  confession  or 
:admission  of  a  coconspirator  after  the  com- 
mission of  the  act  and  termination  of  the 
•conspiracy.  Appellant  clearly  misconceives 
the  purpose  of  the  testimony  of  Cooper. 
Bailey  was  called  as  a  witness  for  defendant 
in  this  cause,  and  the  state  was,  beyond  ques- 
tion, privileged  to  introduce  any  testimony 
which  tended  to  contradict  him,  and,  Bailey 
'having  denied  upon  cross-examination  that 
he  had  made  any  such  statement  as  testified 
"by  Cooper,  it  was  clearly  competent  for  the 
state  to  contradict  him  in  that  respect.  The 
statements  of  Bailey  were  relevant  in  this 
controversy,  for  he  was  the  principal  actor 
in  the  commission  of  the  homicide,  and  his 
statement  to  Cooper  tended  to  refute  the 
theory  of  self-defense,  and  was  therefore  ma- 
terial, and,  being  so,  the  state  had  the  right 
to  contradict  the  witness  in  respect  to  such 
testimony. 

There  was  no  error  in  the  exclusion  of  the 
answer  of  Bailey  to  a  question  propounded, 
that,  in  shooting  Ferguson,  he  (Bailey)  was 
not  actuated  by  anything  that  this  defend- 
ant said  or  did.  He  had  fully  testified  on 
that  subject,  had  denied  that  this  defendant 
had  said  anything  to  him  about  killing  Fer- 
guson, or  that  there  was  any  agreement  or 
understanding  that  any  violence  was  to  be 
inflicted  upon  anyone,  and  stated  that  the 
unission  in  taking  the  drive  with  Ferguson 
M-as  purely  an  innocent  one.  We  are  unable 
to  see  what  force  the  answer  to  the  question 
-could  have  added  to  what  he  had  already 
testified.  His  answer  was  nettling  more 
than  a  conclusion  of  the  witness*  from  the 
facts  to  which  he  had  given  testimony,  and 
it  was  the  province  of  the  jury  to  frame 
their  conclusions  from  such  facts,  and  the 
testimony  was  properly  excluded. 

The  record  discloses  complaint  upon  tne 
<'rofia-examtnation  of  witness  Moon,  for  de- 
fendant. A  careful  consideration  of  that  en- 
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tire  examination  fails  to  disclose  any  error. 
The  state,  as  affecting  the  credibility  of  the 
witness,  could  legitimately  inquire  of  the 
witness  if  he  had  been  previously  convicted 
of  a  criminal  offense.  After  the  witness  ad- 
mitted that  he  had  pleaded  guilty  to  a  com- 
mon assault,  there  was  nothing  improper  in 
permitting  the  state  to  show  by  the  record 
that  the  witness  had  pleaded  guilty  to  a 
charge  of^  an  assault  with  intent  to  kill. 
This  testimony  was  admissible  as  affecting 
the  credibility  of  the  witness.  State  v.  How- 
ard, 102  Mo.  142,  14  S.  W.  937;  State  v. 
Blitz,  171  Mo.  530,  71  S.  W.  1027. 

Again,  it  is  urged  that  the  testimony  of 
witnesses  W.  E.*  Ferguson  and  Mrs.  Clara 
Stevens  was  incompetent,  and  should  have 
been  excluded.    An  examination  of  the  rec- 
ord as  to  the  testimony  of  the  witnesses 
above  noted  discloses  that  the  examination 
of  these  witnesses  was  complete  before  any 
effort  was  made  to  exclude  this  testimony, 
and,  while  the  questions  and  answers  in  the 
examination  cover  a  number  of  pages,  there 
is  an  entire  absence  of  a  single  objection  or 
exception  to  the  testimony  given.    After  the 
testimony  was  all   submitted  to  the  jury, 
then  counsel  for  appellant  moved  that  it  be 
stricken    out.     This   method   of   preserving 
complaints  to  the  action  of  the  trial  court 
has  not  met  with  the  approval  of  this  court. 
It  was  ruled  in  State  v.  Marcks,  140  Mo.,  loc. 
cit.  668,  669,  41  S.  W.  973,  43  S.  W.  1095, 
that,  where  timely  objections  and  exceptions 
were  not  made  to  testimony  at  the  time  of 
its  introduction,  it  was  not  error  to  refuse 
to  exclude  it  afterwards;  and,  in  the  dis- 
cussion  of   the   proposition,   Gantt,   J.,   in 
speaking  for  this  court,  said:     "A  party 
cannot  speculate  upon  the  effect  of  evidence 
which  is  objectionable  upon  its  face  when 
offered,  as  this  clearly  was,  if  ever,  and  then 
complain  of  a  refusal  to  reject  it  later  in 
the  trial.    Maxwell  v.  Hannibal  &  St.  J.  R. 
Co.  85  Mo.  05;  State  v;  Hope,  100  Mo.  347, 
8  L.R.A.  608,  13  S.  W.  490;  People  v.  Cha- 
con. 102  N.  Y.  669,  6  N.  B.  Z09;  Miller  v. 
Montgomery,  78  N.  Y.  282;    Quin  v.  Lloyd, 
41  N.  Y.  349;  Barkly  v.  Copeland,  86  Cal. 
483,  25  Pac.  1,  405;  1  Rice,  Ev.  §§  258,  259; 
Hickman  v.  Green,  123  Mo.  165,  29  L.R.A. 
39,  22  S.  W.  455,  27  S.  W.  440."    This  rule 
of  practice  as  announced  in  the  case  last 
cited  was  approved  in  Roe  v.  Bank  of  Ver- 
sailles, 167  Mo.  426,  67  S.  W.  303. 

Tliis  leads  us  to  the  complaint  urged  in 
respect  to  the  examination  of  defendant  in 
this  cause  as  a  witness  in  his  own  behalf. 
The  record  before  us  discloses  that  the  de- 
fendant rested  his  case  in  chief  without  be- 
ing ii)troduced  as  a  witness  in  the  cause,  and 
the  court  properly  ruled  that  his  testimony 
should  he  confined  to  rebuttal  of  the  rebuttal 
testimonv  introduced  bv  the  state.    The  rec- 
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ord  discloses  numerous  questions  propounded 
to  the  defendant,  and  his  answers  excluded 
without  any  objection  or  exception  on  the 
part  of  the  appellant;   hence  the  action  of 
the  court  as  to  those  questions  and  answers 
was  not  properly  preserved,  and  is  not  sub- 
ject to  be  reviewed  by  this  court.    Counsel  for 
appellant,  with  commendable  frankness,  con- 
cede that  no  proper  abjections  or  exceptions 
were  made  in  respect  to  these  matters.    The 
defendant  was  permitted  to  testify  fully  as 
to  all  matters  which  were  in  rebuttal  of  the 
testimony    introduced    in   rebuttal   by    the 
state.    It  is  apparent  from  the  record  that 
the  main  purpose  of  introducing  defendant 
as  a  witness  was  to  explain  the  statement  in 
writing  made   by  him,   introduced   by   the 
state.    There  is  no  pretense  that  he  did  not 
make  the  statement  offered  in  evidence,  or 
that  it  is  ambiguous  or  uncertain  in  any  of 
its  terms;  and,  so  far  as  concerns  any  ex- 
planation of  this  statement  at  the  time  it 
was  made,  and  what  was  said  at  the  time  he 
signed  it,  and  any  otlier  statements  which 
he  made  at  the  time  which  were  not  cor- 
rectly reduced  to  writing,  the  state,  by  its 
counsel,  expressly  announced  that  it  had  no 
objection  to  such  showing;  but  the  record 
discloses    that    notwithstanding    such    an- 
nouncement by  the  state's  counsel,  no  exam- 
ination was  made  along  that  line.    That  we 
may  fully  appreciate  just  what  was  done  in 
respect  to  the  examination  of  the  defendant 
touching  the  statement  he  had  made,  which 
was  introduced  by  the  state,  we  quote  from 
the  record  upon  that  subject :   "Q.  I  will  ask 
this  question,  Mr.  Forsha':     Tell  the  jury 
what  you  said  at  police  station  at  the  time 
this  signed  statement  was  made  by  you ;  tell 
the  jury  all  that  you  said  about  th^  shooting 
of  Ferguson,  and  what  part  you  said,  if  any- 
thing, was  not  included  in  the  statement; 
and  tell  the  jury  all  of  the  facts  leading  up 
to  and  including  the  shooting  of  Ferguson 
by  Bailey,  and  all  that  you  said  and  did  in 
that  connection.    Mr.  Reed:    The  state  does 
not  object  to  that  part  of  the  question  which 
asks  the'  witness,  Forsha,  to  tell  the  jury 
what  he  said  at  the  police  station  at  the  time 
he  signed  the  statement,  nor  to  the  witness's 
telling  any  other  statement  which  he  made 
at  the  time  of  the  signing  of  the  statement 
which  he  claims  wasn't  correctly  taken  down 
in  the  statement;  but  the  state  does  object 
to  the  latter  part  of  the  question  which  is, 
'State  all   of  the   facts  and  circumstances 
leading  up  to  and  including  the  shooting  of 
Ferguson  by  Bailey,  and  all  that  you  said 
and  did  in  that  connection,'  for  the  reason 
that  it  isn't  surrebuttal,  and  should  have 
been  introduced,  if  at  all,  in  the  defense  in 
chief.     The  Court;     Sustained.     To  which 
ruling  of  the  court  the  defendant  did  then 
and  there  at  the  time  duly  except."     This 
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clearly  indicates  an  express  waiver  of  any 
objection  by  the  state  to  the  testimony  of 
defendant  as  to  all  proper  explanations  of 
the  statement  made  by  him  in  writing.  The 
defendant,  at  the  close  of  the  state's  case 
in  diief,  had  every  opportunity  to  go  on  the 
stand  and  testify  fully  as  to  the  entire  dif- 
ficulty, but,  failing  to  do  so,  we  are  of  the 
opinion  that  it  was  not  error  for  the  court 
to  limit  his  examination  in  the  manner  it 
did.  There  was  offered  appellant  an  oppor- 
tunity to  explain  fully  what  he  said  at  the 
time  he  made  the  statement  at  the  police 
station;  but  his  counsel  declined  to  avail 
themselves  of  such  opportunity,  and  moved 
the  court  to  reopen  this  cause  and  permit 
them  to  introduce  defendant  as  a^  witness  in 
chief.  This  the  court  declined  to  do,  and^ 
we  think,  properly  so.  Courts,  in  the  ad- 
ministration of  justice,  are  fully  justified 
in  adhering  to  the  well-recognized  and  uni- 
form rules  of  procedure  in  the  trial  of  causes. 
To  grant  the  request  of  appellant  in  this 
cause,  and  adopt  a  rule  suggested  by  such 
request,  could  not  help  but  result  in  endless 
trials  and  a  weak  and  feeble  administration 
of  the  law. 

We  have  read  with  care  and  interest  the 
instructions  given  by  the  court  in  this  cause, 
and  have  herein  fully  reproduced  thenu 
They  are  a  full  and  fair  presentation  of  the 
law  as  applicable  to  the  facts  developed  at 
the  trial.  They  fully  meet  every  phase  of 
this  case,  and  are  extremely  favorable  to  the 
defendant. 

We  have  fully  considered  the  refused  in- 
structions requested  by  appellant,  and  it  is 
sufficient  to  say  that  a  number  of  them  did 
not  declare  the  law  and  were  properly  re- 
fused, and  those  correctly  announcing  legal 
principles  were  fully  covered  by  those  given 
by  the  court.  In  oral  argument  it  was  ear- 
nestly insisted  that  instructions  Nos.  10  and 
12,  requested  by  defendant,  should  have  been 
given.     TTiey  are  as  follows: 

"No.  10.  The  court  instructs  the  jury  that, 
even  if  you  find  from  the  evidence  that  de- 
fendant, James  Forsha,  conspired  and  agreed 
with  Edgar  G.  Bailey  to  kill  or  inflict  great 
bodily  harm  upon  Albert  Ferguson,  and  that 
during  the  difficulty,  if  any,  with  said  Al- 
bert Ferguson,  defendant  told,  advised,  or 
encouraged  Edgar  G.  Bailey  to  shoot  said 
Albert  Ferguson,  still  if  you  further  find 
and  believe  from  the  evidence  that,  before 
Bailey  fired  the  fatal  shot,  Forsha  in  good 
faith  withdrew  from  said  difficulty,  and 
abandoned  the  design  to  kill  or  inflict  great 
bodily  harm  upon  said  Ferguson,  and  that 
Bailey,  knowin«T  that  Forsha  had  withdrawn 
from  and  abandoned  said  difficulty  and  do- 
sign,  thereafter,  from  and  on  account  of  mo- 
tives, intentions,  and  purposes  actuating  his^ 
the  said  Bailey's,  mind  alone,  shot  and  killed 
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Albert  Vergueon,  then  in  that  ease  you 
should  find  the  defendant,  James  Foraha,  not 
guillp^  and  statements  made  by  Bailey,  and 
not  in  the  presence  of  the  defendant,  wherein 
Bailey  states  his  views  as  to  the  way  strikes 
should  be  conducted,  should  not  be  consid- 
ered by  the  jury  as  prejudicial  to  the  de- 
fendant, nor  binding  upon  him." 

"No.  12.  The  court  instructs  the  jury  that, 
•even  if  you  find  and  believe  from  the  evi- 
dence that  James  Forsha  agreed  with  Edgar 
O.  Bailey  atfd  others  to  kill  or  inflict  great 
bodily  harm  upon  Ferguson,  still,  if  you  fur- 
ther find  from  the  evidence  that  before  Ed- 
gar Bailey  shot  and  killed  Albert  Ferguson, 
-defendant,  James  Forsha,  attempted  in  good 
faith  to  withdraw  from  and  abandon  said 
assault  upon  or  diftlculty  with  Ferguson,  and 
succeeding  in  so  doing,  and  that  said  Edgar 
Bailey  knew  and  believed,  and  had  reason- 
able cuuRe  to  believe  from  all  the  facts  and 
circuniAtances,  that  said  James  Forsha  had 
so  withdrawn  from  said  assault  and  diffi- 
culty, and  .that  thereafter  said  Edgar  G. 
Bailey,  from  and  on  account  of  motives,  pur- 
poses, or  incentives  actuating  his  own  mind 
and  heart,  and  without  the  consent,  aid,  or 
encoiiragement  of  Forsha,  shot  and  killed 
said  Albert  Ferguson,  then  in  that  case  you 
should  find  the  defendant  not  guilty." 

It  will  be  observed  that  instruction  No.  4 
given  by  the  court  fully  covered  the  law  as 
applicable  to  the  question  of  defendant's  aid- 
ing and  abetting  in  the  commission  of  the 
homicide.  Instruction  No.  8  given  by  the 
court  was  the  only  instruction  to  which  the 
defendant  was  entitled  upon  the  subject  of 
withdrawing  from  the  difficulty.  We  are 
unable  to  assent  to  the  legal  principles 
announced  in  the  refused  instructions  as 
quoted.  If  the  defendant  aided,  abetted,  or 
encouraged  Bailey  in  the  commission  of  this 
homicide,  as  some  of  the  witnesses  put  it, 
at  the  time  the  difficulty  was  in  progress, 
commanding  Bailey  to  "shoot  him;  shoot 
him;  kill  the  son  of  a  bitch,'' — the  mere  fact 
that  he  undertook  to  flee  from  the  scene  of 
the  difTrciiIt}'  before  the  fatal  shot  was  fired 
by  no  menus  can  relieve  him  of  responsibil- 
ity for  his  participation  in  the  commission 
of  the  act.  We  are  unwilling  to  sanction  as 
the  law  of  this  state  that  a  defendant  ean 
first,  by  words  and  actions,  put  in  operation 
a  difficulty,  or  aid  and  abet  in  the  commence- 
ment of  it,  and,  after  having  by  his  course 
of  conduct  brousrht  the  principal  actors  into 
a  deadly  contest,  that  he  can  then  flee  from 
the  scene  of  the  struggle  and  thereby  relieve 
himself  absolutely  from  the  renults  of  such 
fatal  difficulty.  Such  is  not  the  law  of  this 
state,  and  the  court  very  properly  refused 
the  instructions  requested  upon  that  sub- 
ject 

Many  other  objections  to  the  admission  of 
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testimony  are  presented  by  the  record.  Upon 
a  careful  consideration  of  ^them,  we  think 
they  are  without  merit. 

We  have  fully  considered  the  questions  in* 
volved  in  this  case  as  presented  by  the  rec- 
ord before  us,  and,  if  the  jury  believed  the 
testimony  as  introduced  by  the  state,  we  are 
deeply  impressed  with  the  exceedingly  great 
tenderness  manifested  by  the  jury  in  fixing 
the  punishment  of  the  defendant.  In  view 
of  the  results  of  the  finding  of  the  jury  in 
the  companion  case  of  State  v.  Bailey,  which 
was  fully  supported  by  the  evidence,  we  con- 
fess that,  upon  the  showing  as  developed  in 
this  cause,  which,  as  to  the  essential  ele- 
ments of  the  crime  charged,  was  equally 
damaging,  there  is  little  ground  for  com- 
plaint on  the  part  of  the  appellant  at  the 
conclusions  reached  by  the  jury. 

Finding  no  error  in  the  record  prejudicial 
to  the  rights  of  the  defendant,  the  judgment 
should  be  affirmed,  and  it  is  so  ordered 

All  concur,  except  Burgess,  P.  J.,  not  sit- 
ting. 


NORTH  CAROLINA  SUPREME  COURT. 
ASHER  EDWARDS,  Appt., 

CITY  OF  GOLDSBORO. 
(—  N.  0.  — ,  53  S.  E.  652.) 

Municipal  corporation— building— location. 

1.  No  recovery  can  be  had  for  breach  of 
a  contract  by  a  municipal  corporation  to  lo- 
cate public  buildings  at  a  certain  place  in 
consideration  of  a  donation  toward  the  ex- 
pense, since  the  contract  is  void  as  against 
]>ublic  policy. 

Same— issue  as  to  elFact  of  partial  compli- 
ance. 

2.  An  i^sue  as  to  the  eflTect  of  the  par- 
tial compliance  by  a  municipal  corporation 
with  its  contract  upon  the  value  of  the  land 


Case  Note.— Contract  as  to  location  of 
public  buildings. — ^It  has  been  tersely,  but 
strikingly,  said  by  an  English  judge  that 
the  principle  of  public  policy,  as  applied  to 
contracts,  is  nn  unruly  horse  that  carries 
you,  when  you  bestride  it,  you  know  not 
whither;  and  nothing  better  illustrates  this 
aphorism  than  the  application  of  the  prin- 
ciple to  r^ch  agreements  as  the  one  sought 
to  be  enforced  in  the  case  above.  Every 
court  in  the  land  would  doubtless  assent  to 
the  proposition  that  any  contract,  made 
chiefly  in  contemplation  of  private  advan- 
tage, for  the  purpose  of  securing  the  loca- 
tion of  a  buildincr  in  which  the  public  has  an 
interest,  or  for  the  purpose  of  preventing  its 
removal  when  the  necessities  of  business 
or  the  public  interest  demand  it,  tends  to 
the  injury  of  the  public  service,  and  is  there- 
fore void;  that  the  tendency  of  these  con- 
tracts is  improperly  to  influence  public  senr- 
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of  one  who  donated  money  toward  the  ex- 
pense of  certain  public  buildings  in  consider- 
ation of  an  agreement  by  the  municipality 
to  locate  them  at  a  certain  place  is  imma- 
terial in  an  action  to  recover  for  breach  of 
the  agreement,  since  the  contract  is  void  as 
against  public  policy. 
Same— recovery  of  money  paid. 

8.  One  whose  property  has  been  im- 
proved by  the  partial  compliance  by  a  mu- 
nicipality with  its  agreement  to  locate  pub- 
lic buildings  near  it  in  consideration  of  a  do- 
nation by  him  towards  their  cost  cannot, 
upon  the  refusal  of  the  municipality  fully 
to  comply  with  its  agreement,  recover  back 
the  amount  paid  by  him  as  money  had  and 
received. 

(April   10,  1906.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Wayne  County 
in  defendant's  favor  in  an  action  brougbt  to 
recover  money  paid  by  plaintiff  to  defend- 
ant.   Affirmed* 

Statement  by  Walker,  J.: 

The  plaintiff,  in  his  complaint,  alleged 
that»  by  an  act  of  the  general  assembly,  the 
defendant  was  authorized  to  build  a  city 
hall  and  market  house,  and  that  plaintiff 
and  other  citizens  of  Goldsboro,  who  owned 
real  estate  therein,  and  who  believed  that 
the  location  of  the  proposed  public  buildings 
near  their  property  would  greatiy  enhance 
its  value,  offered  to  subscribe  and  pay  to  the 
city  divers  sums  of  money,  amounting  in  the 
a-ggregBte  to  91,035,  if  the  city  authorities- 


ants,  and  to  suftx>rdinate  the  public  welfare 
to  private  gain;  and  that  even  the  making 
of  them  should  be  prohibited  where  they 
induce  individual  interest  to  overbear  the 
public  welfare.  The  principle  of  public  pol- 
icy itself  is  not  troublesome  in  this  connec- 
tion, except  in  the  application  of  it.  While 
the  weight  of  authority  is  undoubtedly  with 
the  opinion  above,  the  courts  are  not  unani- 
mous in  holding  such  contracts  void.  This 
disagreement  seems  to  arise  from  the  differ- 
ent aspects  in  which  such  contracts  are 
viewed  by  the  conflicting  authorities.  Those 
In  line  with  Edwabds  v.  Goldsboro  strict- 
ly hold  void  all  such  agreements  regardless 
of  the  motives  and  conduct  of  the  parties 
or  the  result  sought  to  be  obtained.  Those 
in  conflict  conpider  that  such  contracts  are 
not  against  public  policy  where  no  public 
interest  has  in  fact  been  jeopardized,  and  no 
improper  motives  have  actuated  the  parties, 
and  no  corruption  has  been  practised  m 
the  execution  of  their  mutual  promises.  The 
cases  that  consider  the  validity  of  con- 
tracts involving  the  location  of  public  build- 
ings are  not  numerous  and  most  of  those 
that  are  in  harmony  with  the  opinion  above 
are  there  cited.  In  addition  to  those  cases 
reference  may  be  made  to  the  following, 
which  include  all  that  could  be  found: 

Where  a  postmaster,  before  his  appoint- 
ment to  office,  in  consideration  of  getting  a 
designated  place  for  the  postoffice  at  a  nomi- 
nal rent,  agrees  to  remove  the  postoffice  to 
such  place  as  soon  as  he  shall  receive  his 
commission,  and  to  keep  it  there  as  long  as 
he  shall  remain  in  office,  such  contract  is 
void,  even  though  the  place  is  suitable  and 
convenient  for  the  public  use.  Spence  ▼. 
Harvey,  22  Cal.  336,  83  Am.  Dec.  69.  In  the 
language  of  the  court:  "The  office  of  post- 
master is  a  public  office,  and  is  established 
for  the  benefit  of  the  public.  In  the  dis- 
charge of  his  duties,  the  plaintiff  was  bound 
to  locate  the  postoffice  and  to  continue  it  at 
a  place  suitable  and  reasonably  convenient 
for  the  use  of  the  public.  In  the  discharge 
of  this  trust,  he  wa«  bound  to  «v«»rp.i«e  his 
judgment  for  the  public  benefit,  and  any  con- 
tract by  which  this  exercise  of  his  jud«nnent 
was  sold  for  his  private  emolument  inter- 
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fered  with  the  proper  dischar^  of  his  dutiea 
as  a  public  officer.  By  this  contract,  in 
consideration  of  a  gain  to  himself,  .  .  . 
he  obli^ted  himself  to  keep  the  postoffice  at 
a  particular  spot  during  the  term  of  hi» 
office.  Ue  thus,  for  a  consideration,  con- 
tracted to  conduct  the  business  of  his  office, 
in  one  particular,  in  a  stipulated  manner. 
He  was  not  free  to  exensise  his  judsment 
for  the  public  benefit.  However  unsuitable 
the  location  might  become,  he  was  under  an 
obligation,  if  the  contract  is  valid,  not  to 
change  it." 

A  covenant  to  pay  a  gross  sum  for  a 
storehouse  and  a  stock  of  goods,  and  the 
promise  and  guaranty  on  the  part  of  the 
vendor  that  a  postoffice  shall  be  removed 
from  a  neighboring  village  to  the  place  of 
business  of  the  vendee,  and  that  he  shall  be 
appointed  postmaster  are  one  indivisible 
agreement,  and  are  wholly  illegal  and  void 
on  the  ground  of  public  policy.  If'ilson  v. 
Hines,  5  Pa.  452,  47  Am.  Dee.  422. 

In  Randolph  County  v.  Jones,  Breese  (III.) 
103,  a  subscription  to  pay  the  sums  therein 
designated  for  the  purpose  of  defraying  in 
part  the  expenses  of  erecting  a  courthouse 
on  designated  land  proposed  to  be  granted  to 
the  county  by  its  owner  was  held  void,  be- 
cause the  erection  of  a  courthouse  was  a 
duty  imposed  by  law  upon  the  county  com- 
missioners, and  could  not  be  a  oonsideration 
to  support  a  promise.  The  court  added  that 
the  location  designated  might  have  been  an 
injury  to  other  citizens  than  the  subscrib- 
ers, and,  ''upon  the  ground  of  public  policy, 
it  is  very  questionable  whether  the  court 
ought  not  to  decide  the  contract  void  for 
that  reason  alone." 

A  contract  is  void,  as  contrary  to  public 
policy,  whereby  the  county  commissioners 
agree  perpetually  to  maintain  a  courthouse 
on  a  certain  site ;  and  an  injunction  will  not 
issue,  at  the  suit  of  one  who  conveyed  land 
to  the  county  in  consideration  of  such  agree- 
ment, to  restrain  the  commissioners  from  re- 
movinsr  the  courthouse  to  another  site,  even 
thouph  the  county  erected  and  for  a  time 
maintained  a  courthouse  on  the  site  contem- 
plated in  such  contract.  Colbum  v.  El  Paso 
County,  15  Colo.  App.  90,  61  Pae.  241. 
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would  erect  said  buildings  on  a  site  near  the 
property  of  the  subscribers;  and  the  offer 
was  made  and  the  money  was  afterwards 
actually  subscribed  and  paid  for  the  purpose 
and  with  the  intent  of  inducing  the  city  to 
locate  the  buildings  at  said  place,  and  with 
the  view  of  enhancing  the  value  of  their 
property  and  receiving  the  benefit  of  the 
said  location;  and  the  money  was  accepted 
by  the  city  with  knowledge  of  said  intent. 
That  plaintiff  paid  the  sum  of  $600  to  the 
fund  for  that  purpose,  and  that,  notwith- 
standing the  receipt  of  the  money  by  the  de- 
fendant, and  its  promise,  in  consideration  of 
the  sum,  to  locate  both  buildings  at  the  said 
place,  the  defendant  has  erected  the  city 
hall  A3  it  promised  to  do,  but  has  failed,  and, 
upon  demand,  has  refused,  to  so  erect  the 


market  house,  but,  instead,  has  put  up  fish 
stalls,  which  have  proved  to  be  a  real  det- 
riment to  their  property.  That  the  erection 
of  the  city  hall,  while  of  some,  is  yet  of 
very  little,  benefit;  the  location  and  erection 
of  the  market  nouse  being  the  main  object 
of  their  subscription.  The  plaintiff  de- 
manded the  return  of  the  $600  paid  by  him, 
and,  upon  refusal  of  the  defendant  to  com- 
ply therewith,  brought  this  action  to  re- 
cover the  same  with  interest,  and  the  prayer 
of  his  complaint  is  to  that  effect.  The 
principal  allegations  of  the  complaint  as  to 
the  subscription  and  its  purpose  are  admitted 
in  the  answer,  though  the  defendant  denies 
that  it  has  not  complied  with  the  agree- 
ment, and  alleged  that  the  structures  erect- 
ed  had   improved   the   value   of   plaintiff^a 


This  mi^ht  seem  at  first  glance  to  be  in 
conflict  with  Fearnley  v.  I&  Mainville,  5 
Colo.  App.  441,  39  Pac.  73,  an  earlier  case 
in  the  same  jurisdiction,  where  a  similar 
contract  was  held  not  to  be  void  as  against 
public  policy.  The  facts  of  the  case  were 
these:  The  ffovemment,  finding  it  neces- 
sary to  exercise  economy,  without  consult- 
ing the  convenience  of  the  people,  required 
that  the  postofiJce  should  be  furnished  gra- 
tuitously or  at  a  nominal  rent;  and,  for  the 
purpose  of  retaining  the  postoffice  where  it 
nad  been,  the  owners  of  the  building  leased 
the  same  to  the  government  for  $1.00  a 
month,  and  entered  into  a  contract  with  the 
property  owners  and  business  men  in  the 
vicinity,  whereby  the  latter  agreed  to  con- 
tribute money  to  reimburse  the  owners  for 
the  loss  of  the  rent  if  such  lease  was  made 
and  if  tbe  postoffice  remained  where  it  was. 
It  will  be  noticed  that  this  contract  attempt- 
ed in  no  wise  to  interfere  with  the  judgment 
or  discretion  of  a  public  officer  in  reference 
to  a  matter  of  public  interest,  but  was  in- 
tended merely  to  reimburse  the  owner  of  the 
building  for  a  loss  of  rent  occasioned  by  the 
avowed  policy  of  the  government  itself. 

The  decisions  opposed  to  Edwards  v. 
GoLDBBOBO  all  seem  to  be  based  upon  the 
theory  that,  where  there  is  no  improper  mo- 
tive or  corrupt  conduct  in  the  inducement 
of  the  contract,  and  the  welfare  of  the  body 
politic  is  not  in  fact  threatened,  no  principle 
of  public  policy  is  in  fact  violated,  and  the 
agreement  should  therefore  be  upheld. 
These  cases  are  not  many,  and  all  that 
could  be  found  are  the  following: 

Where  the  county  oommissionert  had  be- 
gun the  erection  of  a  new  courthouse  on  a 
different  site  from  the  public  square  where 
the  old  one  stood,  and  suits  had  been  started 
to  enjoin  the  building  on  the  new  site,  and 
certain  citizens  petitioned  the  coxqmissioners 
to  build  the  new  courthouse  on  the  public 
square  where  it  had  been,  promising  if  this 
were  done  to  pay  into  the  county  treasury 
the  sums  respectively  set  opposite  their 
names,  and  the  commissioners  accepted  the 
proposal  and  entered  upon  their  record  an 
order  for  such  relocation,  such  agreement 
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was  not  void  as  against  public  policy.    Stil> 
son  V.  Lawrence  County,  62  Ind.  213. 

Where  the  trustees  of  a  state  reform 
school  were  authorized  by  statute  to  select 
a  site  for  the  institution,  and,  for  the  pur- 
pose of  securing  such  site  for  a  certain  lo- 
cality, the  citizens  thereof  subscribed  the 
money  for  the  purchase  of  the  necessary 
land,  the  promissory  note  of  a  subscriber  for 
the  amount  of  his  subscription,  executed  to- 
one  of  the  trustees,  is  valid.  Wisner  v.  Mc- 
Bride,  49  lowa^  220. 

Where  the  freeholders  of  a  county  agree 
that,  in  case  certain  land  is  chosen  by  the 
commissioners  as  a  courthouse  site,  they  will 
procure  a  good  and  sufiScient  warranty  deed 
for  the  land  without  expense  to  the  county, 
such  contract  is  not  void  as  being  against 
public  policy,  the  commissioners  as  individ- 
uals deriving  no  benefit  therefrom,  the  offer 
being  to  the  county  and  the  benefit  accruing 
to  the  public.  Island  County  v.  Babcock,  17 
Wash.  438,  50  Pac.  54. 

Where  a  courthouse  had  become  old  and 
dilapidated,  and  the  proper  board  had  de- 
termined to  build  a  new  one,  and  certain 
citizens  of  the  locality  petitioned  the  board 
to  build  the  new  one  on  a  different  site  from 
that  on  which  the  old  one  was  situated, 
and  offered  to  make  a  donation  to  the  coun- 
ty of  a  lot  for  that  purpose,  which  was  eligi- 
ble therefor, — more  so  than  the  one  upon  . 
which  the  old  one  Jivas  situated, — and  the 
board  was  inclined  to  accept  the  proposition 
and  change  the  location,  and  other  persons 
owning  property  near  the  old  courthouse 
proposed  to  pay  the  county  $2,000  towards 
the  erection  of  the  new  building  if  the  board 
would  build  it  on  the  site  of  the  old  court- 
house, which  proposition  the  board  accepted, 
and  did  build  on  the  same  lot,  the  contract 
was  held  not  to  be  against  public  policy. 
Odineal  v.  Barry,  24  Miss.  9.  The  court 
said:  'What  principle  of  public  policy  does 
it  violate?  The  members  of  the  board  of 
police,  as  individuals,  will  not  receive  any 
portion  of  the  money  for  which  the  note  was 
given.  At  the  time  of  the  contract  it  was 
not  intended  or  expected  that  they  should 
receive  it.  It  was  not  a  proposition  by  the 
defendants  to  pay  them  so  much  as  Individ- 
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property.  It  is  not  necessary  to  make  far- 
ther reference  to  the  answer.  Issues  were 
^submitted  to  the  jury  which,  with  the  an- 
swers thereto  are  as  follows:  "(1)  Did  the 
defendant  city  fail  to  locate  and  erect  a 
market  near  the  property  of  the  plaintiff  as 
alleged?  A.  Yen,  (2)  Did  the  plaintiff  pay 
to  the  defendant  $600  on  agreement  that  the 
defendant  would  locate  the  city  hall  and 
market  house  near  plaintiff's  property?  A. 
Yes.  (3)  What  amount,  if  any,  has  the 
property  of  the  plaintiff  been  enhanced  by 
the  erection  of  the  buildings  by  the  defend- 
ant on  the  location  mentioned  in  the  plead- 
ings? A.  $600."  The  plaintiff,  upon  the 
first  two  findings  of  the  jury,  prayed  ore 
tcnus  for  judgment  in  the  nature  of  a  man- 
damus to  compel  the  defendant  to  locate  and 
erect  a  mark^  house  as  it  had  agreed  to  do. 
This  prayer  was  refused,  and  the  plaintiff 
excepted.  The  court  thereupon  entered 
judgment  for  the  defendant,  that  it  go  with- 
out day  and  recover  its  costs.  The  plaintiff 
excepted  and  appealed. 

Messrs.  Aycock  &  Duiiels  and  W.  C.  Mon- 
roe, for  appellant: 

Evidence  as  to  the  probable  enhancement 
of  the  value  of  the  plaintiff's  property  by 


the  erection  and  location  of  the  city  market 
near  it  was  competent. 

2  Lewis,  Em.  Dom.  S  206;  Murray  v. 
Northwestern  R.  Co.  64  S.  C.  520,  42  S.  £. 
617;  Louisville,  A.  &  P.  Valley  Electric  R. 
Co.  V.  Whipps,  25  Ky.  L.  Rep.  2312,  80  S.  W. 
607;  St.  Louis  &  N.  A.  R.  Co.  v.  Crandall 
(Ark.)  86  S.  W.  855. 

The  measure  of  damages  was  the  differ- 
ence in  the  value  of  plaintiff's  land  with, 
and  witliuut,  the  building. 

2  Lewis,  Em.  Dom.  §  296;  Stilwell  v.  St 
Louis  &  H.  R.  Co.  39  Mo.  App.  221;  Louis- 
ville, A.  &  P.  Valley  Electric  R.  Co.  v. 
Whipps  and  St.  Louis  &  C.  A.  R.  Co.  v. 
Crandall,  supra. 

If  the  plaintiff  was  not  entitled  to  prove 
the  damages,  he  was  entitled  to  a  specific 
performance  of  the  contract. 

2  Lewis,  Em.  Dom.  S  296;  Murray  ▼. 
Northwestern  R.  Co.  supra;  Texas  &  P.  R. 
Co.  V.  Marshall.  136  U.  S.  393,  34  L.  ed.  385, 
10  Sup.  Ct.  Rep.  846. 

Messrs.  DortcA  &  Barham  for  appellee. 

Walker,  J.,  delivered  the  opinion  of  tJie 
court : 

While  the  plaintiff,  in  his  complaint, 
prayed  for  the  judgment  to  which  we  think 


luiIs  in  consideration  that  they  would  not 
tliange  the  site  of  the  courthouse;  .  .  . 
but  the  contract  was  made  by  them  in  their 
official  capacity  for  the  benefit  of  the  county. 
When  collected,  the  money  will  become  the 
property  of  the  county,  and  be  under  its 
direction  and  control,  applicable  to  any  pur- 
])ose  that  may  be  deemed  beneficial  or  pro- 
motive of  its  interests." 

In  Beal  v.  Polhemus,  67  Mich.  130,  34  N. 
W.  532,  the  supreme  court  of  Michigan,  in 
striking  contrast  to  the  opinion  of  Judge 
<'ooley  in  Gale  v.  Kalamnzoo,  referred  to  in 
Kdwabds  v.  Goldsbobo,  has  gone  to  the 
farthest  extreme  in  upholding  a  contract  'to 
Kecure  the  location  of  a  postoffice  through 
political  in.iuence.  An  agreement  to  pay  a 
certain  sum  of  money  if  the  owner  of  land 
near  the  obligor's  property  should  erect  a 
building  thereon  and  secure  the  removal  of 
the  postoflRce  there  before  a  specified  date 
was  held  in  this  case  not  to  be  in  contraven- 
tion of  public  policy.  The  facts  of  the  cast* 
were  these:  The  owner  of  the  land,  "a 
prominent  member  and  leader  of  the  then 
dominant  party  in  the  nation,"  as  he  is 
styled  in  the  opinion,  erected  the  building 
contemplated  in  the  agreement,  went  to 
Washington,  and  secured  the  postoffice 
where  he  wanted  it.  The  court  seemed  to 
make  the  failure  to  show  corrupt  practice  on 
the  part  of  the  obliprce  an  excuse  for  hold- 
ing the  contract  valid,  as  there  was  no  evi- 
dence that  he  used  any  improper  means  to 
gain  his  point,  or  even  that  he  influenced 
any  senator  or  representative  in  Congress, 
or  any  officer  of  the  government,  to  interfere 
in  his  behalf.  The  court  naively  added  that, 
"for  aught  we  know,  he  appeared,  as  any 
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citizen  might,  and  has  a  right  to  do,  before 
the  proper  office  at  Washington,  and  stated 
the  merits  of  his  claim  so  convincingly  and 
conclusively  that  the  location  desired  seemed 
to  be  the  most  proper  and  available  one. 
Certainly  there  could  be  nothing  wrong  in 
this." 

In  another  line  of  cases  contracts  have 
been  declared  valid  whereby  donations  of 
land  or  money  have  been  offered  to  the 
state,  in  accordance  with  the  terms  of  a 
statute  authorizing  the  same;  the  courts  re- 
fusing to  question  their  propriety  where 
they  have  been  thus  sanctioned  by  the  legis- 
lature and  are  not  open  to  any  constitu- 
tional objections.  Carpenter  v.  Mather.  4 
ni.  374;  State  v.  Johnson,  62  Ind.  197; 
Brown  y.  Anderson,  1  T.  B.  Mon.  198;  State 
Treasurer  v.  Cross,  9  Vt.  289, 31  Am.  Dec.  626. 

In  two  early  New  England  cases  sub- 
scription papers,  in  which  the  signers  agreed 
to  pay  the  respective  sums  set  opposite  their 
names  if  a  courthouse  was  erected  on  a  cer- 
tain site,  were  upheld  as  binding  agree- 
ments; but  the  principle  of  public  policy  was 
not  considered,  the  decisions  turning  on  the 
question  as  to  the  sufficiency  of  the  mutual 
promises  of  the  subscribers  as  a  considera- 
tion. Bull  V.  Talcot,  2  Root,  119,  1  Am.  Dec. 
62;  George  v.  Harris,  4  N.  H.  533,  17  Am. 
Dec.  446. 

A  different  (question,  and  one  not  covered 
in  the  note,  arises  where  grants  of  land  are 
actually  made  upon  a  condition,  expressed 
in  the  deed  itself,  that  a  public  building 
shall  be  located  on  a  certain  site;  or  where 
the  validity  of  contracts  involving  the  loca- 
tion or  removal  of  county  seats  is  challenged 
on  grounds  of  public  policy. 
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he  was  legally  entitled,  instead  of  a  man- 
damus, if  the  contract  with  the  city  had 
been  valid,  yet  his  cause  of  action  was  not 
properly  conceived,  and  he  cannot  recover 
the  $600  which  he  subscribed  and  paid  be- 
cause the  contract  with  the  city  was  broken 
by  it,  as  it  was  void,  being  against  public 
policy  and  founded  upon  an  illegal  consid- 
eration. For  the  same  reason,  the  third  is- 
sue was  immaterial,  as  constituting  the  ba- 
sis for  affirmative  relief,  in  behalf  of  the 
defendants.  The  enhancement  in  value  of 
plaintiff's  property  by  the  erection  of  the 
city  ball  on  the  site  designated  in  the  con- 
tract cannot  be  used  as  a  counterclaim,  as 
the  city  can  gain  nothing,  either  directly  or 
indirectly,  by  the  illegal  transaction.  It 
surely  cannot  benefit  in  any  way  by  a  void 
contract,  for,  when  it  is  determined  that  the 
transaction  was  invalid,  any  increase  in  val- 
ue of  the  plaintiff's  property  becomes  a  mere 
incident  <^  the  erection  of  the  building  at 
that  place,  and  the  case  stands  the  same  as 
if  the  contract  had  not  been  made,  and  what 
the  city  did  was  merely  a  voluntary  act  on 
its  part.  Hiere  is  nothing,  therefore,  to  sup- 
port the  claim  for  an  allowance  because  of 
the  enhancement,  for  the  reason  already 
stated  and  for  the  reason  hereafter  assigned 
for  denying  relief  to  the  plaintiff.  The  form 
of  the  issues  indicates  that  the  court  pro- 
ceeded in  the  trial  upon  the  theory  that 
the  oontiact  was  valid,  and  had  been  broken, 
and  for  this  reason  submitted  the  third  is- 
sue, whereas  the  case  should  have  been  tried 
upon  the  opposite  idea, — ^that  the  contract 
was  void,  and  that  no  question  of  damages 
or  other  question  which  presupposed  the  va- 
lidity of  the  contract,  such  as  the  enhance- 
ment in  value  of  plaintiffs  property,  was 
presented.  While  the  third  issue  was  not 
material  in  the  respect  indicated,  it  is  mate- 
rial in  another  respect,  as  will  hereafter  ap- 
pear. If  the  contract  is  void,  and  plaintiff 
is  not,  by  his  relation  to  the  transaction, 
prevented  from  recovering,  it  follows  that  he 
would  be  entitled  to  judgment,  as  for  money 
had  and  received  to  his  use,  or  for  money 
paid  upon  a  consideration  which  has  failed, 
or  upon  a  condition,  compliance  with  which 
cannot  be  enforced,  which  practically 
amounts  to  the  same  thing.  For  the  same 
reason  as  that  just  given,  plaintiff's  prayer 
for  a  mandamus,  or  coercive  process,  was 
properly  denied.  This  sufficiently  disposes 
of  all  preliminary  matters,  and  brings  us 
to  the  consideration  of  the  real  issues  in- 
volved. 

The  case  naturally  resolves  itself  into  two 
questions  which  require  discussion:  First. 
Was  the  contract  against  public  policy,  or 
based  upon  an  illegal  consideration,  and 
therefore  void  ?  Second.  The  plaintiff  being 
a  party  to  the  illegal  transaction,  if  it  was 
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illegal,  is  he  in  a  position  to  ask  for  a  re- 
turn of  the  money,  or  is  he  debarred  of  a  re- 
covery, being  in  pari  delicto  f 

The  statute  provides  that  the  authorities 
of  a  town,  whether  commissioners  or  alder- 
men shall  make  such  orders  for  the  dispo- 
sition or  use  of  its  property  as  the  interest 
of  the  town  may  require.  Revisal  1905,  § 
2916.  Judge  DiUon,  referring  to  the  general 
duty  of  municipal  officers  with  respect  to  the 
affairs  which  they  have  in  charge,  says: 
"Powers  are  conferred  upon  municipal  cor- 
porations for  public  purposes;  and,  as  their 
legislative  powers  cannot,  as  we  have  just 
seen,  be  delegated,  so  they  cannot,  without 
legislative  authority,  express  or  implied,  be 
bargained  or  bartered  away.  Such  corpora- 
tions may  make  authorized  contracts,  but 
they  have  no  power,  as  a  party,  to  make 
contracts  or  pass  by-laws  which  cede  away, 
control,  or  embarrass  their  legislative  or 
governmental  powers,  or  which  shall  disable 
them  from  performing  their  public  duties. 
The  cases  cited  mark  the  scope  and  illustrate 
the  application  of  this  salutary  principle  in  a 
great  variety  of  circumstances,  and,  for  the 
protection  of  the  citizen,  it  is  of  the  first 
importance  that  it  shall  be  maintained  by 
the  courts  in  its  full  extent  and  vigor."  1 
Dill.  Mun.  Corp.  4th  ed.  §  97,  p.  156.  It 
will  be  seen,  therefore,  that  public  office  in 
a  city  is  a  public  trust  to  be  administered 
for  the  equal  benefit  and  advantage  of  all 
the  citizens  of  the  municipality;  and  the 
governing  body  will  not  be  permitted  to  con- 
tract at  any  time  so  as  to  deprive  itself  of 
the  free  exercise  of  its  judgment  and  dis- 
cretion in  providing  for  what  may  after- 
wards turn  out  to  be  the  best  interest  of  all 
citizens  alike;  and  especially  will  it  not  be 
allowed,  by  an  obligatory  agreement,  to  dis- 
criminate in  favor  of  one  citizen  or  class  of 
citizens  as  against  another  entitled  to  equal- 
ity of  privilege  and  benefit,  even  for  a  valu- 
able consideration.  It  must  at  all  times  re- 
tain freedom  of  judgment,  so  that  its  deci- 
sions will  be  influenced  only  by  a  regard 
for  the  public  welfare.  We  take  it  that  any 
contract  by  which  it  should  be  attempted  to 
prevent  the  city  authorities  from  deciding 
impartially  on  a  matter  affecting  the  general 
welfare  would  be  unenforceable.  If  public 
trustees  or  officers  may,  by  contract,  devest 
themselves  of  any  portion  of  the  essential 
powers  intrusted  to  them,  they  may  just  as 
well  alienate  all  of  them,  though  by  degrees, 
and  thus  eventually  abdicate  the  exercise  of 
every  governmental  function.  Such  agree- 
ments are,  therefore,  contrary  to  the  trufj 
principles  upon  which  society  is  founded,  and 
subversive  of  all  well- regulated  government. 
These  propositions  would  seem  to  be  self- 
evident.  *'All  agreements,  for  pecuniary 
considerations,  to  control  the  business  oper- 
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ations  of  the  government,  or  the  regular  ad- 
ministration of  justice,  or  the  appointment 
to  public  oflacea,  or  the  ordinary  course  of 
legislation,  are  void  as  against  public  policy, 
without  reference  to  the  question  whether 
improper  means  are  contemplated  or  used  in 
their  execution.  The  law  looks  to  the  gen- 
eral tendency  of  such  agreements,  and  it 
closes  the  door  to  temptation  by  refusing 
them  recognition  in  any  of  the  courts  of  the 
country."  Providence  Tool  Co,  v.  Norris,  2 
Wall.  45,  17  L.  ed.  868 ;  Cameron  v.  MTar- 
land,  4  N.  C.  (2  Car.  Law  Repos.)  415,  6 
Am.  Dec.  666;  Wharton,  Contr.  $  403. . 

The  leading  case  of  Martin  v.  Brooklyn, 
1  Hill,  546,  is  one  in  which  the  principle  was 
appliod,  and  where  it  appeared  that,  for  a 
consideration,  public  trustees  agreed  with  a 
lot  owner  to  make  certain  improvements, 
which  they  refused  to  do.  The  court  held 
that  they  might  decline  to  go  forward  with 
the  improvement  on  the  ground  that  it  was 
injurious  or  unprofitable  to  the  public,  and 
that  in  this  respect  they  enjoyed  a  discre- 
tion which  individuals  have  no  power  to  con- 
trol and  the  trustees  no  power  to  part  with. 
It  was  further  said:  "To  allow  that  com- 
missioners of  streets  and  highways  may 
bind  themselves  by  contract  to  subserve  the 
interest  of  individuals  would  be  a  clear  vio- 
lation of  public  policy.  They  are  officers  of 
municipal  corporations  or  quasi  corpora- 
tions, and,  in  respect  to  the  laying  out  of 
streets  and  highways,  are  primarily  bound 
to  consult  the  interests  of  the  community 
at  large."  The  doctrine  there  enforced  was 
that  a  contract  will  not  be  sustained  which 
tends  to  restrain  or  control  the  judgment  of 
public  officers,  which  must  always  be  impar- 
tial. But  all  promises  of  individuals  to  pay 
a  portion  of  the  expenses  of  public  improve- 
ments do  not  necessarily  fall  within  the  prin- 
ciple, and  may  not  be  void.  The  validity  of 
the  particular  contract  will  depend,  of 
course,  upon  whether  ic  has  the  evil  tenden- 
cy to  influence  the  officer  in  the  discharge  of 
his  public  duty  by  trammeling  his  judgment 
in  matters  about  which  he  should  be  left 
free  to  act  as  the  public  interest  alone  may 
dictate  or  require.  This  is  the  vitiating  ele- 
ment, and  if  the  agreement  has  that  ten- 
dency in  the  eye  of  the  law,  it  makes  no  dif- 
ference what  IS  the  actual  motive  in  the 
particular  instance,  or  how  pure  it  may  be. 
In  the  case  of  Western  Sav.  Fund  Soc.  v. 
Philadelphia,  31  Pa.  175,  72  Am.  Dec.  730, 
the  rule  was  said  to  rest  upon  the  ground 
that  a  corpoi'ation,  acting  for  the  benefit  of 
others,  has  no  power  to  enter  into  a  contract 
which  would  prevent  it  from  performing  its 
public  duties,  and  that  this  restriction  upon 
the  power  of  a  corporation  to  make  such 
contracts  is  nothing  more  nor  less  than  the 
application  of  the  familiar  principle  which 
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avoids  the  contracts  of  individuals  when 
they  are  detrimental  to  the  public  rights. 
This  identical  question  was  fully  considered 
by  a  court  of  exceptional  ability  in  Gale  v. 
Kalamazoo,  23  Mich.  844,  9  Am.  Rep.  74,  in 
which  Cooley,  Ch.  J.,  for  the  court,  said: 
*T.f  a  municipal  corporation  can  preclude  it- 
self in  this  manner  from  establishing  mar- 
kets wherever  they  may  be  thought  desir- 
able, or  from  abolishing  them  when  found 
undonirable,  it  must  have  the  right,  also,  to 
agree  that  it  will  not  open  streets,  .  ,  . 
or  introduce  water  for  the  supply  of  its  citi- 
zens, except  from  some  specified  source,  or 
buy  fire  engines  of  any  other  than  some 
stipulated  kind,  or  contract  for  any  public 
work  except  with  persons  named;  and,  if  it 
might  do  these  things,  it  is  easy  to  perceive 
that  it  might  not  be  long  before  the  incor- 
poration itself,  instead  of  being  a  conven- 
ience to  its  citizens,  would  have  been  used 
in  various  ways  to  compel  them  to  submit  to 
innumerable  inconveniences,  and  would  itself 
constitute  a  public  nuisance  of  the  most  se- 
rious and  troublesome  description.  Individ- 
ual citizens,  looking  only  to  the  furtherance 
of  their  private  interests,  might,  in  various 
directions,  engage  it  in  permanent  contracts, 
which,  while  ostensibly  for  the  public  bene- 
fit, would  impose  obligations  precluding  fur- 
ther improvements  and  depriving  the  town 
prospectively  of  those  advantages  and  con- 
veniences which  the  municipality  was  creat* 
ed  to  supply,  and  without  which  it  is  worth- 
less. For,  if  the  village  might  bind  itself 
to  one  market  house  for  ten  years,  it  might 
do  so  for  all  time  to  come;  and,  if  it  might 
agree  that  improvements  and  conveniences 
of  one  class  might  be  confined  by  contract  to 
one  quarter  ot  the  town,  a  reckless  or  im- 
provident board  might  agree  with  a  greedy 
or  unscrupulous  proprietor  of  town  lots  that 
all  improvements  of  every  description  should 
be  so  located  or  made  as  to  conduce  to  his 
benefit,  irrespective  of  the  general  good.  It 
will  not  do  to  say  of  such  a  contract  that  it 
must  be  assumed  to  have  been  reasonable  in 
view  of  the  actual  condition  and  wants  of 
the  village,  and  of  its  probable  growth  and 
future  needs.  .  .  .  Indeed,  it  is  impossi- 
ble to  predicate  reasonableness  of  any  con- 
tract by  which  the  governing  authority  ab- 
dicates any  of  its  legislative  powers,  and 
precludes  itself  from  meeting  in  the  proper 
way  the  emeigencies  that  may  arise."  The 
court  concludes  that  the  village  had  incurred 
no  liability  to  the  plaintiff  by  its  breach  of 
the  contract,  as  it  was  void,  being  against 
public  policy. 

We  have  quoted  liberally  from  the  opinion 
in  that  case,  not  only  because  the  personnel 
of  the  court  entitles  its  judgments  to  the 
greatest  respect,  but  because  the  proposition 
is  stated  in  concrete  form  and  sustained  by 
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most  cogent  reasoning  and  apt  illustration. 
We  do  not  ignore  the  fact  that  there  the  con- 
tract  Involved  the  idea  of  permanency  in  the 
location  of  the  market  house;  but  the  court 
attached  no  special  importance  to  that  fea- 
ture, but  decided  the  case  rather  upon  the 
ground  that,  if  the  agreement  was  held  to 
be  valid,  the  town  commissioners  would  be 
deprived  of  the  exercise  of  that  judgment 
and  discretion  in  the  premises  so  essential 
to  the  public  welfare.  In  our  case  the  prom- 
ise that  the  buildings  shall  remain  near  the 
plaintiff's  property  is,  it  seems  to  us,  neces- 
sarily implied  by  the  nature  of  the  contract, 
for  it  could  be  of  little  or  no  benefit  to  him 
if  they  could  be  removed  at  any  time,  even 
if  such  a  course  were  practicable.  The  prin- 
ciple of  that  case  is  applicable  here,  and  the 
closing  words  of  the  court,  as  quoted  by  us, 
clearly  so  indicate.  The  question  is  fully 
discussed  in  Fuller  v.  Dame,  18  Pick.  472,  in 
which  Chief  Justice  Shaw,  with  his  accus- 
tomed learning  and  ability,  presents  most 
natisfactory  reasons  and  unanswerable  argu- 
ments in  condemnation  of  such  agreements, 
and  proves  their  invalidity  to  a  demonstra- 
tion. He  arguee  that  it  is  not  a  satisfac- 
tory excuse  to  say  that,  when  the  agreement 
was  entered  into,  the  officers  or  trustees  had 
come  to  the  opinion  that  the  location  in 
question  was  the  best  for  the  interesti^of  the 
public,  and  for  the  interests  of  the  corpora- 
tion. Such  an  opinion  might  be  changed  by 
new  views  and  new  offers.  Upon  all  these 
questions  the  influence  of  the  promise  of 
separate  and  distinct  advantage  deprived  the 
officers  of  the  power  of  exercising  a  free, 
disinterested,  and  unbiased  judgment.  Any 
influence  from  any  quarter,  created  by  the 
promise  of  a  sum  of  money,  to  induce  them 
so  to  contract,  and  to  yield  to  particular 
terms,  with  a  view  to  benefit  separate  and 
individual  interests,  operated  as  an  injury 
to  the  public,  and  rendered  the  contract 
void.  The  confidence  of  the  people  in  the 
proper  transaction  of  business  by  its  officials 
could  only  be  safely  reposed  under  the  belief 
that  they  will  fairly  exercise  their  best  and 
unbiased  judgment  upon  the  question  of  fit- 
ness, without  being  influence<l  by  extraneous 
(considerations  having  no  connection  what- 
ever with  the  accommodation  of  the  public. 
The  conclusion  is  thus  substan tidily  stated: 
It  is  obvious  that,  if  one  large  landholder 
may  make  a  valid,  conditional  promise  to 
pay  a  large  sum  of  money  to  a  stockholder 
or  influential  citizen,  on  condition  that  a 
work  of  great  public  improvement  may  be 
so  fixed  as  to  enhance  the  value  of  his  es- 
tate, all  other  landholders  may  make  like 
promises  on  similar  conditions,  and  public 
works,  which  should  be  conducted  with  a 
view  to  the  public  interest,  and  to  the  just 
fights  of  those  who  make  advances  for  the 
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public  benefit,  would  be  in  danger  of  being 
overlooked  and  sacrificed  in  a  mercenary 
confiict  of  separate  local  and  private  inter- 
ests. 

We  regard  the  reasons  advanced  in  that 
case  as  conclusive  of  the  question,  and  find 
that  the  courts  and  text  writers  have  gen- 
erally adopted  the  same  views.  "  'A  contract 
may  not  be  sustained  which  tends  to  re- 
strain or  control  the  unbiased  judgment  of 
public  officers;'  ...  it  being  contrary  to 
public  policy  and  void  as  abdicating  a  pub- 
lic function."  Ingersoll,  Pub.  Corp.  310.  The 
powers  conferred  upon  officers  of  cities,  to  be 
exercised  for  the  public  good  in  making  im- 
provements demanded  by  public  convenience, 
are  continuing  and  inalienable.  2  Dill.  Mun. 
Corp.  4th  ed.  §  685.  "This  power  the  city 
cannot  refuse  to  exercise  when  public  neces- 
sity or  convenience  demands  that  it  shall 
be  done;  nor  can  it  be  allowed  to  excuse  its 
failure  in  this  particular  upon  the  ground 
that  it  has,  by  contract,  deprived  itself  of 
the  right  to  act."  Louisville  City  R.  Co.  v.. 
Louisville,  8  Bush,  417 ;  Columbus  Gas  Light 
&  Coke  Co.  V.  Columbus,  50  Ohio  St.  65,  !»• 
LJI.A.  510,  40  Am.  St.  Rep.  648,  33  N.  E^ 
292;  New  Haven  v.  New  Haven  &  D.  R.  Co.. 
62  Conn.  257,  18  L.R.A.  256,  25  AtL  316;  In- 
dianapolis V.  Indianapolis  Gaslight  &  Coke- 
Co.  66  Ind.  404;  McKeesport  v.  McKeesport 
&  R.  Pass.  R.  Co.  2  Pa.  Super.  Ct.  242;  Mil- 
hau  V.  Sharp,  27  N.  Y.  611,  84  Am.  Dec.  314; 
Katthews  v.  Alexandria,  68  Mo.  119,  30  Am. 
Rep.  776.  The  court,  in  Jackson  v.  Bowman, 
89  Miss.  682,  said:  "Even  if  we  suppose  the 
city  to  have  legislative  power  and  control 
over  the  liquor  license,  which  it  clearly  has 
not,  it  was  not  competent  for  the  board  to 
bind  the  city  by  a  contract  taking  away  the 
legislative  discretion;  nor  would  the  exer- 
cise of  its  legislative  discretion  violating  the 
terms  of  the  contract  subject  the  city  to  the 
payment  of  damages  or  penalty.  The  au- 
thorities on  this  point  are  clear,  but  the  rea- 
son of  the  thing  is  enough."  The  question 
has  frequently  arisen  in  the  establishment 
of  railroad  depots.  Railway  companies  are 
quasi  public  corporations,  and  it  has  been 
said  that  the  public  have  an  interest  in  the 
location  of  their  depots;  the  public  conven- 
ience and  accommodation  being  involved.  "It 
is  in  recognition  of  the  paramount  duty  of 
railway  companies  to  establish  and  main- 
tain their  depots  at  such  points  and  in  such 
manner  as  to  subserve  the  public  necessities 
and  convenience,  that  it  has  been  held  by  all 
the  courts,  with  very  few  exceptions,  that 
contracts  materially  limiting  their  power  to 
locate  and  relocate  their  depots  are  against 
public  policy,  and  therefore  void."  People 
ex  rel.  Hunt  v.  Chicago  &  A.  R.  Co.  130  111. 
175,  22  N.  £.  857.  'It  seems  to  be  universal- 
ly well  settled  that  contracts  undertaking 
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to  obligate  a  railroad  company  to  estabUsh 
its  depot  exclusiyely  at  a  particular  point 
are  void  as  against  public  policy."  Florida 
0.  &  P.  R.  Co.  V.  State,  31  Fla.  508, 20  LJEI.A. 
419,  34  Am.  St.  Rep.  30,  13  So.  106.  Cases 
and  text-books  to  the  same  effect  can  be  cit- 
ed numerously.  We  give  only  a  few  of 
tbem.  St.  Joseph  &  D.  C.  R.  Co.  v.  Ryan, 
11  Kan.  602,  15  Am.  Rep.  357;  Pacific  R.  Co. 
y.  Seely,  45  Mo.  212,  100  Am.  Dec.  360;  Mo- 
bile &  O.  R.  Co.  v.  People,  132  111.  559,  22 
Am.  St.  Rep.  556,  24  N.  E.  643r;  Texas  &  P. 
R.  Co.  T.  Marshall,  136  U.  S.  393,  34  L.  ed. 
385,  10  Sup.  Ct.  Rep.  846;  Louisville  City  R. 
Co.  V.  Louisville,  8upra;  Holladay  v.  Patter- 
son, 5  Or.  177;  Marsh  v.  Fairbury,  P.  &  N. 
W.  R.  Co.  64  111.  414,  16  Am.  Rep.  564; 
Greenhood,  Pub.  Pol.  319;  2  Beach,  Modem 
Law  of  Contracts,  §  1517. 

When  a  contract  belongs  to  a  class  which 
is  reprobated  by  public  policy,  it  will  be  de- 
clared illegal,  though  in  that  particular  in- 
stance no  actual  injury  may  have  resulted 
to  the  public,  as  the  test  is  the  evil  tenden- 
cy of  the  contract,  and  not  its  actual  result. 
15  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  934.  We 
must  not  be  understood  as  holding  that  in 
no  conceivable  case  can  a  citizen  contribute 
to  the  expense  of  erecting  a  public  building. 
We  can  easily  imagine  circumstances  where 
such  contributions  might  be  lawful  and 
proper  to  be  considered  in  determining  the 
best  location  for  the  public,  but  the  dona- 
tion of  money  must  not  be  the  inducement 
to  the  selection  of  a  site  apart  from  the  pub- 
lic interests  concerned.  Cases  which  strong- 
ly approve  the  doctrine  by  which  the  partic- 
ular contract  in  this  case  is  condemned,  and 
in  which  the  authorities  are  reviewed  at 
length,  are  Woodman  v.  Innes,  47  Kan.  26, 
27  Am.  St.  Rep.  274,  27  Pac.  125,  and  Elk- 
hart County  Lodge  v.  Crary,  98  Ind.  238,  49 
Am.  Rep.  746.  This  court  has  recently  had 
under  consideration,  in  Glenn  v.  Moore  Coun- 
ty, 139  N.  C.  412,  52  S.  E.  58,  a  question  very 
similar  to  the  one  now  presented.  The 
plaintiff  in  that  case  alleged  that  the  defend- 
ants had  contracted  to  maintain  a  public 
bridge  over  a  river  at  a  certain  point  on  his 
lands  for  the  considerations  set  forth,  and 
that  they  were  about  to  abandon  the  bridge 
and  erect  a  new  one  at  another  place  on  the 
river  not  far  away.  He  sought  to  enjoin  the 
defendants  from  constructing  the  other 
bridge.  This  court  held  that  the  discretion 
of  the  comniissioners  could  not  be  thus  con- 
trolled or  coerced.  The  reasons  for  this  con- 
clusion are  fully  stated  by  Mr.  Justice  Con- 
nor in  the  opinion  of  the  court  delivered  by 
him.  Citing  Washington  Toll  Bridge  Co.  v. 
Beaufort,  81  N.  C.  491,  the  court  says:  **The 
essential  powers  of  government  conferred  for 
wise  and  useful  purposes  should  remain  un- 
diminished and  unimpaired  in  the  legislative 
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body  itself,  and  pass  in  full  force  to  its  suc- 
cessors. When  a  contract  undertakes  to 
alienate  any  of  these  it  is  inoperative,  and, 
as  no  right  vests,  so  no  obligation  is  created 
under  it."  The  two  cases  are  not  distin- 
guishable in  principle.  The  court  would  be 
fully  as  reluctant  to  give  the  plaintiff  relief 
in  the  case  at  bar  as  it  was  in  the  case  cited, 
because  here  it  is  expressly  alleged  that  the 
money  was  paid  for  the  purpose  of  inducing 
the  defendant  to  erect  the  buildings  near  the 
plaintiff's  lands  so  that  the  latter  would  be 
enhanced  in  value.  This  was  virtually  in- 
ducing them  to  part  with  a  discretion  which 
should  have  been  exercised  in  behalf  of  the 
public,  and  not  of  tiie  plaintiff. 

This  brings  us  to  the  consideration  of  the 
next  question, — ^whether,  the  contract  being 
void  as  founded  upon  an  illegal  considera- 
tion, the  plaintiff  can  recover  the  money  he 
has  paid  in  part  execution  of  the  same. 
With  reference  to  this  subject,  certain  rules 
may  be  taken  as  settled.  The  law  gives  no 
action  to  a  party  upon  an  illegal  contract, 
either  to  enforce  it  directly,  or  to  recover 
back  money  paid  on  it  after  it  has  been  exe- 
cuted. Webb  V.  Fulchire,  25  N.  a  (3  Ired. 
L.)  486,  40  Am.  Dee.  419;  Warden  v.  Plum- 
mer,  49  N.  G.  (4  Jones,  L.)  ^24;  15  Am.  k 
Eng.  Enc.  Law,  2d  ed.  p.  997.  The  rule  rests 
upon  the  broad  ground  that  no  court  will 
allow  itself  to  be  used  when  its  judgment 
will  consummate  an  act  forbidden  by  law. 
The  nuudm  is»  E»  dolo  mdh  (or  em  turpi 
causa)  non  oritur  actio,  and  the  kindred 
one  is,  In  pari  deUoio  potior  est  conditio  de- 
fendentis.  In  such  cases  the  law  leaves  the 
parties  where  it  finds  them.  When  parties 
are  in  pari  delicto  in  respect  to  an  illegal 
contract,  and  one  obtains  advantage  over  the 
other,  a  court  will  not  grant  relief  (Wright 
V.  Cain,  93  N.  C.  296) ;  and  when  they  have 
united  in  an  unlawful  transaction  to  injure 
another  or  others  or  the  public,  or  to  defeat 
the  due  administration  of  the  law;  or  when 
the  contract  is  against  public  policy,  or 
contra  bono  mores, — the  courts  will  not  en- 
force it  in  favor  of  either  party.  York  v. 
Merritt,  77  N.  C.  213,  80  N.  C.  285;  King  v. 
Wnants,  71  N.  C.  469,  17  Am.  Rep.  11  f 
rinckston  v.  Brown,  56  N.  C.  (3  Jones,  Eq.) 
494;  Sparks  v.  Sparks,  94  N.  C.  532.  Chief 
Justice  Smith  said,  for  the  court,  in  the  last 
case:  "But  the  principle  is  that  such  an 
agreement  will  not  be  enforced  at  the  in- 
stance of  either  party,  not  that  what  mar 
have  been  done  in  carrying  out  its  purpose 
will  be  undone  by  the  court.  It  will  not 
assist  when  its  aid  is  asked;  or,  in  .  .  . 
[other  words],  its  provisions  'will  not  be  en- 
forced in  this  court,* — a  court  exercising  eq- 
uitable functions.  The  rule  that  refuses  to 
compel  the  execution  of  such  a  contract,  for 
similar  reasons  refuses  to  relieve  from  the 
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consequences  of  what  the  parties  have  done 
under  it,  in  giving  it  full  effect/*  The  rule 
is  departed  from  when  there  is  inequality  of 
condition  as  between  the  parties,  or  one  of 
them  has  come  under  the  subjection  of  the 
other,  or  has  been  induced  by  oppression, 
imposition,  undue  influence,  or  improper 
means,  to  make  the  contract,  in  which  case 
he  is  not  equally  at  fault  with  the  other. 
While  in  delicto,  he  is  not  in  pari  delicto, 
but  stands,  as  it  were,  in  vinculis,  Pinck- 
ston  V.  Brown,  supra;  15  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  1004.  When  the  contract  is 
executory,  the  court  will  not  enforce  it,  and, 
when  executed,  will  not  set  it  aside  as 
against  one  party  at  the  instance  of  the 
other.  We  need  not  decide  nor  inquire 
whether,  when  money  is  paid  on  an  illegal 
contract,  the  aid  of  the  court  can  be  success- 
fully invoked  for  its  recovery,  though  the 
other  party  refuses  to  perform  any  part  of 
the  agreement,  so  that  it  is  wholly  execu- 
tory on  his  side.  There  is  conflict  of  au- 
thority upon  this  question.  Id.  p.  1001;  1 
Page,  Contr.  §  526;  Greenhood,  Pub.  Pol.  p. 
80;  Congress  &,  E.  Spring  Co.  v.  Knowlton, 
103  U.  S.  49,  26  L.  ed.  347;  Knowlton  v. 
Congress  &  E.  Spring  Co.  67  N.  Y.  618; 
Kearley  v.  Thomson,  L.  K.  24  Q.  B.  Div.  742; 
Wliite  V.  Franklin  Bank,  22  Pick.  181; 
Wald's  Pollock,  Contr.  3d  Am.  ed.  p.  502. 
We  have  seen  that  he  may  recover  where 
there  has  been  any  unfair  advantage  taken 
or  any  imposition  practised.  Webb  v.  Ful- 
chire,  supra. 

But  it  must  not  be  supposed  from  what 
has  been  said  that,  in  order  to  deprive  a 
party  of  the  right  to  repudiate  an  illegal 
contract  and  to  recover  money  already  paid 
thereon,  it  is  necessary  that  the  illegal 
transaction  should  have  been  fully  executed, 
as  it  is  quite  sufllcient  for  that  purpose  that 
there  has  been  a  partial  fulfilment  of  the 
illegal  undertaking  by  the  party  against 
whom  the  action  is  brought  for  the  recovery 
of  the  amount  so  paid  to  him.  15  Am.  & 
Eng.  Enc  Law,  2d  ed.  p.  1007.  We  believe 
that  the  law  writers  and  the  courts  are  fair- 
ly well  agreed  upon  that  proposition. 
Kearley  v.  Thomson,  supra;  Knowlton  v. 
Congress  &  E.  Spring  Co.  67  N.  Y.  618;  Ull- 
man  v.  St.  Louis  Fair  Asso.  167  Mo.  273, 
56  LJBLA.  606,  66  S.  W.  949;  Wald's  Pollock, 
Contr.  3d  Am.  ed.  pp.  502,  507 ;  Hooker  v.  De 
Palos,  28  Ohio  St.  251.  Especially  should 
this  be  the  law  where  the  party  who  has 
thus  partially  performed  the  contract  in  re- 
turn for  the  money  received  by  him  from  the 
plaintiff  cannot  be  put  in  statu  quot  which 
is  the  case  here.  Lord  Justice  Pry,  ki  Kear- 
ley V.  Thomson,  supra,  for  the  court,  said: 
*1  hold,  therefore,  that  where  there  has  been 
a  partial  carrying  into  effect  of  an  illegal 
purpose  in  a  substantial  manner,  it  is  im- 
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possible,  though  there  remains  something 
not  performed,  that  the  money  paid  under 
that  illegal  contract  can  be  recovered  back." 
Chief  Justice  Coleridge,  Lords  Esher,  Bow- 
en,  and  the  other  eminent  judges  who  sat 
with  them  fully  concurred  in  this  view.  This 
has  been  generally  accepted  as  the  correct 
rule,  even  by  the  courts  which  hold  that 
money  paid  on  an  illegal  contract  may  be 
recovered  back,  where  the  contract  is  execu- 
tory on  the  other  side  or  as  to  the  defendant. 
The  principle  should  certainly  apply  to  our 
case,  in  which  it  appears  that  the  defendant 
has  substantially  performed  the  contract  in 
part,  and  cannot  be  restored  to  its  original 
position,  and  that  the  plaintiff  has  received 
a  benefit  which  is  not  only  substantial,  but 
fully  commensurate  with  the  amount  he  has 
paid  on  the  contract.  While  he  loses  the 
right  to  have  the  unexecuted  portion  of  the 
contract  performed,  he  does  not  by  any 
means  depart  from  the  court  empty  handed. 
Having  received  an  equivalent  for  his  money 
in  the  increased  value  of  his  property  by 
the  placing  of  the  city  hall  where  it  is,  he 
has  no  just  ground  to  complain.  We  find 
no  error  in  the  conclusion  and  judgment  of 
the  court  upon  the  verdict. 
No  error. 


OHIO  SUPREME  COURT. 
CHARLES  HARVEY  MASON,  Plff.  in  Err. 

V. 

WILLIAM  MOORE  et  al. 

(73  Ohio  St.  275,  76  N.  E.  932.) 

Bank— default   of  cashier— liability   of  di- 
rectors. 

1.  To  the  directors  of  a  bank  are  com- 
mitted the  general  management  and  super- 
vision of  its  affairs,  but  they  are  authorized 
to  appoint  a  cashier  and  confer  upon  him 
the  usual  powers  pertaining  to  such  an  of- 

Headnotcs  by  the  Coubt. 


Case  Note. — Liability  of  directors  of  bank 
for  default  or  negligence  of  cashier. — It  is 
difficult  to  lay  down  any  general  rule  by 
which  the  liability  of  bank  directors  for  the 
acts  of  their  subordinate  officers  can  be 
measured.  As  tne  directors  are  usually  men 
who  are  engaged  in  other  pursuits,  and  who 
are  not  expected  to  devote  their  whole  time 
and  atlention  to  the  affairs  of  the  bank, 
they  must  necessarily  confide  the  active 
management  of  the  business  largely  to  their 
executive  officers,  and  just  what  degree  of 
supervision  and  control  will  be  sufficient  to 
relieve  them  from  liability  for  the  acts  of 
such  officers  is  rather  uncertain.  The  co\irts 
have  been  reluctant' to  establish  a  strict  rule 
of  liability,  lest,  as  has  been  frequently  said, 
by  so  doing  they  deter  men  of  integrity  and 
ability  from  accepting  the   responsibilities 
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fioe,  and  to  him  may  be  properly  confided  the 
custody  of  the  money,  securities,  and  valua- 
ble papers  of  the  bank,  and  the  supervision 
of  its  books  and  accounts;  and,  while  this 
does  not  absolve  the  directors  from  the  duty 
of  reasonable  supervision  and  the  exercise 
of  that  degree  of  care  which  is  exercised  by 
ordinarily  careful  and  prudent  men,  acting 
under  similar  circumstances,  vet  they  are 
not  insurers  of  the  fidelity  of  the  cashier 
and  other  agents  whom  they  have  appointed; 
and,  where  such  directors  act  in  good  faith, 
and  with  ordinary  care  as  defined  above, 
they  are  not  responsible  for  losses  result- 
ing from  the  wrongful  acts  or  omissions,  of 
such  cashier  or  other  agents,  unless  the  loss 
is  a  consequence  of  their  own  neglect  of 
duty. 
Same— duty  of  directors. 

2.  The  directors  of  a  bank  are  not  held, 


as  a  matter  of  law,  to  know  all  its  affairs, 

or  what  its  books  and  papers  would  show.; 

and  such  knowledge  cannot  be  imputed  to 

them  for  the  purpose  of  charging  them  with 

liability. 

Same — attestation  of  report. 

3.  In  an  action  against  the  directors  of 
a  national  bank  by  one  who  purchases  some 
of  its  stock,  reiving  on  the  statements  con- 
tained in  its  report;  to  the  Comptroller  of 
the  Currency  as  to  its  resources  and  liabili- 
ties, which  report  was  attested  by  the  di- 
rectors and  published  as  the  statute  directs, 
some  of  which  statements  are  false,  whereby 
the  purchaser  is  damaged,  it  is  not  error 
for  the  court  to  charge  the  jury  that  ^it 
must  appear  by  a  preponderance  of  the  evi- 
dence that,  at  the  time  of  the  attesting  and 
publication  of  said  report,  the  directors  so 
attesting  this  report,  or  who   assented  to 


of  the  position.  Generally  it  is  declared  that 
directors  must  exercise  reasonable  care  and 
prudence,  but  this  rule  is  necessarily  in- 
definite, since  in  many  cases  it  is  hard  to 
determine  just  what  reasonable  care  and 
tprudence  would  be.  And  the  courts  have 
also  differed  as  to  whether  reasonable  care 
and  prudence  mean  the  care  and  prudence 
which  men  would  exercise  in  regltrd  to  their 
own  affairs,  or  that  which  bank  directors 
generally  exercise. 

It  is  well  settled  that  directors  who  have 
exercised  care  to  select  honest  men  as  cash- 
iers or  other  officers  are  required  to  exer- 
cise only  ordinary  care  and  diligence  in  the 
supervision  and  control  of  their  conduct, 
and  are  not  insurers  of  their  fidelity. 
Briggs  V.  Spaulding,  141  U.  S.  132,  35  L.  ed. 
662,  11  Sup.  Ct.  Rep.  924;  Dunn  v.  Kyle, 
14  Bush,  134;  Savings  Bank  v.  Caperton,  87 
Ey.  306,  12  Am.  St.  Rep.  488,  8  S.  W.  885; 
Union  Nat  Bank  v.  Hill,  148  Mo.  380,  71 
Am,  St.  Rep.  615,  49  S.  W.  1012;  Campbell 
V.  Watson,  62  N.  J.  Eq.  396,  50  Atl.  120; 
Wallace  v.  Lincoln  Sav,  Bank,  89  Tenn.  630, 
24  Am.  St.  Rep.  625,  15  S.  W.  448. 

The  directors  are  not  expected  to  give 
their  whole  time  and  attention  to  the  busi- 
ness of  the  company;  and  they  are  entitled 
to  commit  the  actual  management  of  the 
business  to  their  duly  authorized  officers. 
Briggs  y.  Spaulding,  supra;  Clews  v.  Bar- 
don,  36  Fed.  617;  Warner  v,  Penoyer,  44 
L.R.A.  761,  33  C.  C.  A,  222,  61  U.  S.  App. 
372,  n  Fed.  687,  Affirming  82  Fed.  181. 

Nor  are  they  guilty  of  want  of  ordinary 
care  in  permitting  the  same  person  to  dis- 
charge the  double  duty  of  bookkeeper  and 
cashier,  where  he  is  regarded  as  a  man  of 
high  moral  and  financial  standing,  /ind  the 
directors  have  no  reason  to  doubt  his  in- 
tc<?rity.     Savings  Bank  v.  Caperton,  supra. 

But  they  arc  not  intended  to  be  mere 
fi^airohcads.  and  their  duties  do  not  end  with 
the  appointment  of  honest  men  to  the  exec- 
utive otlices.  They  must  mam  tain  a  general 
supervision  over  the  atTairs  of  the  bank, 
and  have  a  general  knowledge  of  the  man- 
ner in  which  its  business  is  conducted; 
and  they  cannot  confide  the  exclusive  man- 
agement and  control  of  the  business  to  the 
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cashier,  relying  entirely  on  his  good  faith 
and  judgment,  and  then  escape  liability  for 
losses  from  his  dishonesty  or  mismanage- 
ment on  the  ground  of  their  ignorance  of  his 
negligent  or  wrongful  conduct.  Gibbons  v. 
Anderson,  80  Fed.  345;  Wheeler  v.  Aiken 
County  Loan  &.  Sav.  Bank  (C.  C.  D.  S.  C.) 
75  Fed.  781 ;  Robinson  v.  Hall,  12  C.  C.  A. 
674,  25  U.  S.  App.  48,  63  Fed.  222,  Rever- 
sing 59  Fed.  648;  Union  Nat.  Bank  v.  Hill, 
supra;  Hanna  v.  People's  Nat.  Bank,  35 
Misc.  517,  71  N.  Y.  Supp.  1076;  Wallace  v. 
Lincoln  Sav.  Bank,  supra;  Warren  v.  Robi- 
son,  10  Utah,  289,  75  Am.  St.  Rep.  734,  57 
Pac.  287. 

The  neglect  which  will  render  them  re- 
sponsible for  not  exercising  proper  control 
and  direction  must  depend  upon  the  cir- 
cumstances of  each  particular  case.  Briggs 
V.  Spaulding,  supra;  Percy  v.  Millaudon,  8 
Mart.  N.  S.  68;  Wallace  v.  lincohi  Sav. 
Bank  and  Warren  v.  Robison,  supra. 

And  it  has  been  held  that,  in  determining 
whether  or  not  bank  directors  exercise  the 
ordinary  care  which  the  law  requires  of 
them,  regard  must  be  had  to  the  usages  of 
the  particular  business.  Thus,  it  is  said, 
if  the  directors  of  a  bank  perform  their 
duties  as  such  in  the  same  manner  as  they 
were  performed  by  all  other  directors  of 
all  other  banks  in  the  same  city,  it  could 
not  fairly  be  said  that  they  were  guilty  of 
gross  negligence.  Swentzel  v.  Penn  Bank, 
147  Pa.  140,  15  L.R,A.  305,  30  Am.  8t.  Rep. 
718,  23  Atl.  405. 

The  duties  of  the  board  of  directors  and 
tho  cashier  are  correlative.  On  one  side  are 
those  of  an  executive  nature,  which  relate 
mainly  to  the  details;  on  the  other  side  are 
those  of  an  administrative  character,  which 
relate  to  the  direction  and  supervision.  The 
directors  are  not  expected  to  watch  the 
routine  of  every  day's  business,  or  observe 
the  particular  state  of  the  accounts,  unless 
there  is  special  reason:  nor  are  they  to  be 
held  responsible  for  any  sudden  and  unfore- 
seen 'dereliction  of  officers,  or  other  accidents 
which  there  was  no  reason  to  aporehend. 
Gibbons  v.  Anderson;  Campbell  v.  Watson; 
and  Warren  v.  Robison, — supra. 

They  are  not  required  to  be  expert  or 
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and  directed  the  publication  of  the  same,  did 
so  knowing  said  report  to  be  false,  or  under 
such  circumstances  as  will  warrant  the  jur^ 
in  finding,  by  a  preponderance  of  the  evi- 
dence, that  such  director,  or  directors,  by 
the  exercise  of  ordinary  care  and  prudence, 
would  have  known  that  the  said  report  was 
false  in  some  one  or  more  of  the  particulars 
set  forth  in  the  petition." 

(Febrmiry  2,   1906.) 

ERROR  to  the  Circuit  Court  for  Colum- 
biana County  to  review  a  judgment  af- 
firming a  judgment  of  the  Court  of  Common 
Pleas  in  defendants'  favor  in  an  action 
brought  to  hold  the  directors  of  a  national 
bank  liable  for  losses  alleged  to  have  re- 
sulted to  plaintiff  because  of  action  upon 
their  fraudulent  representations.     Affirmed. 


Statement  by  Price,  J.s 

The  plaintiff  in  error  was  plaintiff  below 
in  an  action  against  Reason  B.  Pritchard, 
William  Moore,  John  McVicker,  James  K. 
Frew,  and  David  A.  Pritchard,  to  recover  of 
them  $2,000  damages  which  he  sustained  by 
reason  of  the  representations  and  conduct  of 
said  defendants  while  they  were  acting  as 
directors  of  the  First  National  Bank  of  New 
Lisbon.  They  were  the  lawful  directors 
during  the  year  1897,  and  were  elected 
again  to  the  same  positions  on  the  11th  of 
January,  1898.  They  qualified  and  entered 
upon  the  discharge  of  their  duties.  During 
both  years,  and  until  the  21st  day  of  Octo- 
ber, 1898,  Reason  B.  Pritchard  was  piesi- 
dent  and  William  Moore,  vice  president  of 
the  bank.     On  the  latter  day,   the  Comp- 


competent  bookkeepers,  or  to  procure  a  pe- 
riodical expert  examination  of  the  books,  or 
to  exercise  any  system  of  espionage  over 
the  cashier,  where  there  is  no  reason  to  dis- 
trust his  integrity  or  efficiency.  Warner  v. 
Penoyer,  44  L.R.A.  761,  33  C.  C.  A.  222, 
61  U.  S.  App.  372,  91  Fed.  587,  Affirming 
82   Fed.    181;    Savings   Bank   v.   Caperton, 

Thus,  where  the  cashier,  at  the  time  of 
his  appointment,  possessed  a  high  character 
for  integrity,  having  the  confidence  of  the 
entire  community  in  which  he  lived,  and 
had  held  his  place  for  about  twelve  years, 
while  the  frauds  practised  by  him  occurred 
during  the  last  four  or  five  years  of  this 
period,  the  directors  were  held  not  to  be 
liable,  in  the  absence  of  bad  faith  and  gross 
negligence,  for  Iohh  to  the  stockholders 
caused  by  the  cashier's  frauds.  Dunn  v. 
Kyle,  14  Bush,  134. 

And  they  are  not  liable  to  stockholders 
for  losses  caused  by  the  act  of  the  cashier 
in  making  loans  in  excess  of  the  legal  limit, 
where  such  acts  were  without  the  partici- 
pation or  knowledge  of  the  directors,  and  the 
cashier  was  supposed  by  all  to  be  entirely 
competent  and  trustworthy,  and  acted  as 
manager  of  the  loan  and  discount  buninesH, 
while  the  directors  acted  merely  as  advisors 
when  applied  to,  and  the  promoter  of  the 
bank,  who  was  also  a  stockholder,  knew,  and 
the  other  stockholders  must  be  presumed 
to  have  known,  that  the  directors  were  en- 
tirely unfamiliar  with  the  banking  business. 
Clews  V.  Bardon,  36  Fed.  617. 

So,  where  they  liave  intrusted  the  manage- 
ment of  the  bank  to  the  president  and 
cashier  they  are  not  liable  for  losses  re- 
sulting from  improvident  loans  made  by  the 
latter,  where  the  loans  were  made  in  good 
faith,  with  no  other  desire  than  to  serve 
the  interests  of  the  bank.  Wheeler  v.  Aiken 
County  Loan  &  Sav.  Bank  (C.  C.  D.  S.  C.) 
75  Fed.  781. 

The  failure  of  bank  directors  to  examine 
the  individual  ledger  of  the  bank,  which,  by 
the  rules  of  their  bank  and  of  most  other 
banks  in  the  city,  directors  are  not  per- 
mitted to  see,  and  in  which  alone  the  frauds 
by  which  the  bank  is  wrecked  can  be  dis- 
4L.R.A.(N.S.) 


covered,  will  not  make  them  liable  for  the 
fraud  of  the  cashier  and  president  and  other 
employees  of  the  bank.  Swentzel  v.  Penn 
Bank,  supra. 

But,  if  they  become  acquainted  with  any 
fact  calculated  to  awaken  suspicion  of  the 
fidelity  of  the  cashier,  a  degree  of  care  com- 
mensurate with  the  evil  to  be  avoided  is 
required ;  and  the  want  of  that  care  renders 
them  personally  liable.  Percy  v.  Millaudon. 
8  Mart  N.  S.  68. 

And  where  the  fraud  or  mismanagement 
of  the  cashier  is  made  possible  by  the  gross 
inattention  and  negligence  of  the  directors, 
there  is  no  question  that  they  are  liable  to 
the  bank  or  stockholders  for  a  resulting  loss. 
Mutual  Bldg.  Fund  &  Dollar  Sav.  Bank 
V.  Bossieux,  4  Hughes,  387,  3  Fed.  817;  Ac- 
kerman  v.  Halsey,  37  N.  J.  Eq.  356. 

So,  wnere  a  bank  suffered  a  heavy  loss 
through  the  thefts  of  its  cashier,  carried  on 
through  several  years,  which  were  accom- 
plished by  drawing  drafts  on  the  insolvent 
bank's  correspondent  and  entering  them  on 
the  insolvent  bank's  books  for  smaller 
amounts,  by  drawing  drafts  which  were 
never  credited,  and  by  false  charges  and 
overcharges  against  the  correspondent  bank ; 
and,  while  the  defalcations  did  not  show 
on  the  insolvent  bank's  books,  they  might 
have  been  examined  by  a  comparison  of  the 
books  with  the  balance  sheets  of  the  cor- 
respondent bank,  which  were  sent  in  once  a 
month,  upon  which  each  of  the  drafts  was 
entered  with  its  number,  and  the  vouchers 
returned  therewith;  and  the  directors  failed 
to  make  any  examination,  but  trusted  the 
cashier  entirely  with  such  correspondent'^ 
accounts,  while  the  bank's  charter  required 
the  directors  to  make  quarterly  statements 
of  the  bank's  actual  condition,  and  the  by- 
laws required  them  to  examine  the  bank 
every  three  months, — it  was  held  that  the 
perpetration  of  the  cashier's  fraud  was  the 
consequence  of  the  directors'  negligence, 
which  made  them  liable  to  the  receiver  of 
the  bank.  Campbell  v.  Watson,  62  N.  J. 
Eq.  396,  50  Atl.  120. 

But  where  the  directors  of  a  bank  have, 
from  their  number,  appointed  a  discount  and 
an  examining  committee,  to  whom  the  over- 
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troller  of  the  Currency  took  possession  of 
the  bank,  and  on  the  12th  day  of  November, 
1898,  I.  B.  Cameron  was  appointed  receiver 
on  account  of  its  insolvency.  On  or  about 
the  15th  day  of  January,  1898,  the  plain- 
tiflf  below,  now  plaintiff  in  error,  purchased 
from  W.  8.  Potts,  as  administrator  of  the 
estate  of  Simon  Wisden,  deceased,  10  shares 


of  the  capital  stock  of  said  bank  for  a  con- 
sideration of  $1,000,  and  procured  the 
shares  to  be  duly  transferred  to  him  on  the 
books  of  the  bank,  and  he  owned  the  stock 
when  the  receiver  was  appointed  and  the 
affairs  of  the  bank  wound  up.  He,  with 
other  stockholders,  was  assessed  100  per 
cent  on  his  shares  for  the  purpose,  of  dis- 


sight  of  the  bank  is  intrusted,  the  commit- 
tees, and  not  the  general  board  of  directors, 
are  responsible  to  the  stockholders  for  a  loss 
resultiiig  to  the  bank  through  the  action  of 
the  cashier  in  continuing  through  several 
years  to  discount  for  a  dealer  in  cheap  musi- 
cal instruments  notes  of  purchasers,  who 
were  unknown  to  the  bank,  which  made  no 
attempt  to  ascertain  whether  ov  not  they 
were  responsible  and  able  to  pay  their 
notes;  such  discounts  finally  amounting  to 
fully  two  thirds  of  the  bank's  capital. 
Hanna  v.  People's  Nat.  Bank,  35  Misc.  517, 
71  N.  Y.  Supp.  1070. 

So,  directors  of  a  national  bank  who  are 
members  of  the  discount  and  examining  com- 
mittees will  be  held  liable  for  the  losses 
occasioned  by  the  reckless  and  fraudulent 
loans  by  the  cashier,  where  they  made  not 
even  a  cursory  examination  of  the  discounts 
or  overdrafts  beyond  looking  over  such  notes 
as  the  cashier  saw  fit  to  consult  them  about. 
Warner  v.  Penoyer,  44  L.R.A.  761,  33  C. 
0.  A.  222,  61  U.  S.  App.  372,  91  Fed.  587, 
Affirming  82  Fed.  181, 

While,  as  to  the  bank  itself,  or  the  stock- 
holders, the  directors  are  liable  for  loss  be- 
cause of  default  of  cashier  resulting  from 
their  nonfeasance  or  their  mere  failure  to 
f^xeroise  ordinary  care,  the  rule  is  otherwise 
as  to  creditors.  As  to  the  latter,  it  seems 
that  they  are  liable  only  for  losses  result- 
ing from  their  actual  misfeasance.  Utley 
v.  Hill,  165  Mo.  232,  49  L.R.A.  323,  78  Am. 
St.  Rep.  669,  55  S.  W.  1091;  Union  Nat. 
Bank  v.  Hill,  148  Mo.  380,  71  Am.  St.  Rep. 
615,  49  S.  W.  1012. 

The  relation  between  the  directors  of  a 
banking  corporation  and  its  creditors  is  not 
that  of  trustee  and  cestui  que  trusty  and 
the  directors  are  not  liable  to  the  creditors 
for  loss  resulting  from  the  mere  failure  of 
the  directors  to  exercise  ordinary  prudence 
in  the  management  and  supervision  of  the 
affairs  of  the  bank,  because  of  which  the 
bank  becomes  insolvent  through  the  act  of 
the  cashier  in  making  improvident  loans. 
Union  Nat.  Bank  v.  Hill,  supra. 

And  a  depositor  in  a  bank  cannot,  aiter 
the  bank  has  become  insolvent,  bring  a  luit, 
either  at  law  or  in  equity,  against  its  di- 
rectors, to  hold  them  personally  liable,  on 
the  ground  of  their  negligence  and  their 
inattention  to  the  affairs  of  the  bank,  for 
losses  caused  by  the  act  of  the  cashier  in 
loaning  large  sums  of  money  to  his  father, 
who  was  one  of  the  orgranizers  of  the  bank, 
where  the  directors  were  guilty  of  no  wilful 
or  fraudulent  conduct.  Deaderick  v.  Bank 
of  Commerce,  100  Teun.  457,  45  S.  W.  786. 

The  directors  of  a  bank,  who  serve  gratui- 
tously, are  not  personally  liable  to  a  de- 
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positor  for  losses  resulting  from  the  defalca- 
tions of  a  codirector  acting  as  cashier,  teller, 
and  bookkeeper,  when  they  had  no  reason 
to  suspect  his  fidelity,  and  he  was  selected 
for  his  position  because  of  his  high  char- 
acter for  integrity  and  because  of  his  ex- 
perience as  a  banker.  Savings  Bank  v.  Cap- 
erton,  87  Ky.  306,  12  Am.  St.  Rep.  488.  8 
S.  W.  885. 

False  statements  in  a  report  which  a  bank- 
ing corporation  is  required  to  make  to  the 
secretary  of  state  by  a  statute  making  it 
a  misdemeanor,  punishable  by  fine  or  im- 
prisonment, for  the  directors  to  refuse  to 
make  the  statement,  or  wilfully  and  corrupt- 
ly to  make  a  false  statement,  will  not  make 
the  directors  liable  to  a  common-law  action 
for  deceit,  by  one  who  made  a  deposit  in 
the  bank  relying  on  such  report,  if  they 
made  the  statements  in  good  faith,  relying 
on  details  furnished  to  them  by  the  cashier, 
whose  reputation  was  good,  but  through 
whose  fraud  and  carelessness  the  bank  was 
wrecked.     Utley  v.  Hill,  supra. 

The  liability  of  bank  directors  and  officers, 
under  Mo.  Rev.  Stat.  1889,  §  2760,  for  de- 
posits accepted  with  the  directors'  assent 
after  they  had  knowledge  that  the  bank  was 
insolvent  or  in  failing  circumstances,  does 
not  extend  to  deposits  received  at  a  time 
when  the  bank  was  insolvent  as  a  result 
of  the  fraud  and  carelessness  of  the  cashier, 
when  the  directors  did  not  have  actual 
knowledge  of  the  bank's  condition,  but  acted 
in  good  faith  and  were  innocent  of  wrong- 
doing, although  they  were  negligently  ig- 
norant of  the  bank's  condition,  which  they 
could  have  ascertained  if  they  had  not  neg- 
lected to  investigate  or  keep  posted  as  to 
its  affairs.     Ibid. 

But  in  Campbell  v.  Watson,  62  N.  J.  Eq. 
396,  50  Atl.  120,  which  was  a  suit  by  a 
receiver  against  the  directors  of  a  bank  to 
recover  losses  alleged  to  have  been  due  to 
their  negligence,  the  court  said  that  di- 
rectors are  trustees,  not  only  for  the  cor- 
poration, but  also,  though  perhaps  in  a  mod- 
ified sense,  for  the  creditors  of  the  corpo- 
ration, who  become  such  by  depositing  their 
money  in  the  bank  in  the  ordinary  course 
of  such  business;  that  a  depositor  ha.s  a 
right  to  rely  upon  the  character  of  the  di- 
rectors and  officers  of  the  bank,  and  that 
they  will  perform  their  sworn  duty  to  man- 
age the  affairs  of  the  bank  according  to 
law,  and  devote  to  its  affairs  the  same  dil- 
igent attention  which  ordinary,  diligent,  and 
prudent  men  pay  to  their  own  affairs. 

As  to  liability  of  directors  of  corporation 
generally  to  the  corporation,  see  note  in  55 
L.R.A.  751. 
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charging  the  liabilities  of  the  bank,  which 
he  says  he  paid.  This  amotmt  and  the  or- 
iginal purchase  price  of  the  stock  consti- 
tute the  sum  for  which  he  asks  judgment 
in  his  petition.  He  alleges  that,  "on  the 
24th  day  of  December  (which  was  a  short 
time  before  he  purchased  the  stock  referred 
to  above),  the  said  corporation  (the  bank) 
professing  to  comply  with  the  acts  of  Con- 
gress requiring  reports  exhibiting  the  re- 
sources and  liabilities  of  national  banking 
corporations  to  be  made  to  the  ComntrniUr 
of  the  Currency,  made,  with  the  knowledge, 
assent,  and  direction  of  the  defendants,  a 
report  to  the  said  Comptroller,  of  the  re- 
sources and  liabilities  of  said  corporation 
as  they  existed  on  the  15th  day  of  December, 
1897,  which  report  was  sworn  to  by  M.  J. 
Child,  as  cashier,  and  was  attested  as  cor- 
rect by  said  Reason  B.  Pritchard,  James  K. 
Frew,  and  John  McVicker.  A  copy  of  said 
report,  marked  'exhibit  A,'  is  hereto  at- 
tached and  made  a  part  hereof." 
The  following  is  the  report: 

Exhibit  A. 

Statement  of  the  Condition  of  the  First  Na- 
tional Bank  at  Lisbon,  In  the  State  of  Ohio. 
at  the  Close  of  Business  December  15.  1897. 

Resources. 

Loans  and  discounts $  74.208  01 

Overdrafts,  secured  and  unsecured.       7,509  25 
U.  8.  bonds  to  secure  circulation..     12,500  00 
Banking  house,   furniture,  and  fix- 
tures ..........  7,850  00 

Due  from  national  banks   (not  re- 
serve   agents) 1,089  95 

Due  from  approved  reserve  agents  l.T 

Cbecks  and  other  cash  Items 72  00 

Notes  of  other  national  banks....       1,620  00 
Fractional  paper  currency,  nickels, 

and  cents   112  77 

Lawful    money    reserved    in    bank, 

fHg.   Specie    $24,345  60 

l^gal  tender  notes 6,920  00 

U.  S.  Certificates  of  deposit  for  le-     • 

gal   tenders    81,266  60 

Redemption  funds  with  U.  S.  Treas- 
urer (6  per  cent  of  circulation)  562  50 

'Total $187,590  21 

Liabilities. 
Capital  stock  paid  in $  60.000  00 

??'R''a  i°"^-J  •  \ 1'1»8  38 

Undivided  profits,  less  expenses  and 

taxes    paid    2.331  29 

National  bank  notes  outstanding. . .  10.050  00 

Due  other  national  banks 1.635  77 

Individual  deposits,  subject  to  check  48.013  40 

Demand   certificates  of  deposit 17,461  37 

Bills    payable    6,000  00 

Total   $137,590  21 

The  State  of  Ohio,  \  „ 

Colnmblana  County         ^  "' 

I,  M.  J.  Child,  cashier  of  the  above-named 
bank,  do  solemnly  swear  that  the  above  state- 
ment is  true  to  the  hoHt  of  my  knowledge  and 
beliet  M.  J.  Child,  Cashier. 

Subscribed  and  nworn  to  before  me  this  24th 
day  of  December.  1807.     James  W.  Clark. 
Notary  Public. 

Correct  Attest:  R.    B.    Pritchard. 

J  a  men  K.    Frew, 
John  McVicker. 
_  Directors. 
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The  said  report  and  attestation  were 
caused  by  the  defendants,  as  directors  and 
officers  of  the  bank,  to  be  duly  published  on 
or  about  the  27th  day  of  December,  1897, 
in  the  Lisbon  Journ«il,  a  newspaper  pub- 
lished in  Lisbon,  Ohio.  The  petition  al- 
leges that  said  report  was  false  in  this,  to 
wit:  The  loans  and  discounts  that  were 
good  and  collectible  did  not  exceed  $40,000, 
instead  of  being  $74,208.01,  as  stated  in 
the  report.  The  remaining  $34,208.01  of 
said  loans  and  discounts  were,  on  December 
15,  1897,  uncollectible  and  worthless,  as  de- 
fendants then  knew.  The  overdrafts  did 
not  exceed  $1,000,  instead  of  being  $7,509.28 ; 
the  remaining  $6,509.25  of  said  overdrafts 
were,  on  December  15,  1897,  unoollectible 
and  worthless,  as  defendants  then  knew. 
The  total  resources  did  not  exceed  $96,873.- 
95,  instead  of  being  $137,590.40,  as  stated 
in  the  report.  The  plaintiff  also  avers  in 
his  petition  that  the  individual  deposits  ex- 
ceeded $68,000,  instead  of  being  $48,013.40, 
as  reported.  The  demand  certificates  of  de- 
posit exceeded  $46,000,  instead  of  being 
$17,461.37,  as  reported.  The  bills  payable 
exceeded  $19,000,  instead  of  being  $6,000,  a.s 
reported.  The  total  liabilities  exceeded 
$199,115.44,  in.stead  of  $137,590.54,  as  re^ 
ported.  It  is  further  alleged  that  on  th» 
15th  day  of  December,  1807,  and  ever  since, 
the  bank  was  insolvent  and  unable  to  meet 
its  liabilities,  and  its  capital  stock  utterly 
worthless,  all  of  which  was  well  known  to 
the  defendants;  and  that  any  examination 
of  said  reports  and  of  the  books  would  have 
disclosed  to  defendants  as  such  directors 
that  said  report  was  wholly  false,  and  that 
said  bank  was  being  mismanaged  and  its 
moneys  and  assets  misappropriated  and 
squandered;  that  said  directors,  in  failing 
to  exercise  the  slightest  diligence  or  make 
the  slightest  investigation  of  the  business 
of  the  bank,  were  grossly  negligent  of  their 
duties.  He  further  alleges  that  in  purchasing 
his  stock  he  relied  upon  the  statementH 
contained  in  said  report  as  published,  and, 
believing  them  to  be  true,  he  made  said  pur- 
chase, which  he  would  not  have  done  if  th^ 
true  condition  of  the  bank  had  been  stated 
in  the  report.  Tlie  answer  admits  that  the 
defendants  were  directors  and  officers  of  the 
bank,  as  plaintiff  alleged,  and  that  on  or 
about  October  21,  1898,  the  Comptroller  of 
the  Currency  took  possession  of  the  bank, 
and  that  on  November  12,  1898,  I.  B.  Cam- 
eron was  appointed  receiver;  and  they  ad- 
mit that  on  or  about  the  24th  day  of  De- 
cember. 1897,  the  bank  made  a  report  to  the 
Comptroller  of  the  Currency  of  its  resources 
and  liabilities,  which  was  duly  publislied 
in  the  Lisbon  Journal.  Tlio  answer  donics 
each  and  every  otlier  alli-uatinn  in  the  i>€ti- 
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tioii.    On  the  issues  thus  niade  up  the  case 
was  tried  to  a  jury. 

Th«  bill  of  exceptions  contained  in  the 
record  shows  that  on  the  trial  evidence  was 
given  tending  to  prove  that  the  report  of 
the  Comptroller  of  the  Currency  on  the  24th 
of  December,  1897.  was  made  as  set  out  in 
the  petition;  that  the  report  was  attested 
as  correct  by  the  defendants  Reason  B. 
Pritchard,  James  K.  Frew,  and  John  Mc- 
Vicker,  and  caused  by  M.  J.  Child,  cashier, 
to  be  published  on  the  3d  day  of  January, 
1898,  in  the  Lisbon  Journal,  a  newspaper 
published  in  Lisbon,  Ohio;  that  the  report 
was  false  in  this,  to  wit,  that  the  amount 
due  individual  depositors  was  $68,902.05, 
and  on  certificates  of  deposit  $41,781.92, — 
making  the  amount  of  total  liabilities  $179,- 
270.34;  that  the  bank,  on  the  15th  day  of 
December,  1897,  was,  and  ever  since  has 
been,  insolvent  and  unable  to  meet  its  lia- 
bilities; that  John  McVicker  and  James  K. 
Frew  signed  said  report  without  any  ex- 
amination, at  the  time,  of  the  books  of 
said  bank,  as  to  its  correctness;  that  an 
examination  by  a  competent  bookkeeper  on 
said  day,  of  the  balances  statetl  in  the  ac- 
counts of  the  individual  depositors,  would 
have  shown  the  total  amount  due  them  to 
have  been  $68,902.65,  and  an  examination 
of  the  entries  in  the  journal  as  to  eertifi- 
eates  of  deposits  paid,  with  the  ledger  of 
said  bank  as  to  the  "certificate  deposit  ac- 
count," would  have  shown —  Here  follows 
in  detail  the  comparison  between  the 
:imountB  of  various  certificates  paid  as  en- 
tered on  the  journal,  and  the  amounts  of 
fiame  certificates  as  posted  in  the  ledger  at 
different  times  between  April  11,  1891,  and 
October  29,  1897.  making  a  total  of  .$31,117.- 
25  of  false  entries  in  the  ledger  to  the  debt- 
or side  of  the  certificate  of  deposit  account. 
One  certificate  for  $125  which  had  been  paid 
April  11,  1891,  was  entered  as  paid  again 
for  $9,117.25  and  carried  into  ledger  for 
that  amount.  The  evidence  further  tended 
to  show  that  the  plaintiff  relied  on  the 
statements  contained  in  the  said  report  on 
the  15th  day  of  January,  1898,  when  he  pur- 
chased the  shares  of  stock  set  out  in  the 
petition;  that  he  paid  $1,000  therefor,  and 
was  assessed  thereon  $1,000,  which  he  paid. 
Before  argument  the  plaintiff  requested 
the  court  to  give  the  following  instrjctions: 
"Gentlemen:  If  you  find  that  the  defend- 
ants John  MeVicker,  James  K.  Frew,  and 
Reason  B.  Pritchard,  or  any  of  them,  at- 
tested as  correct  the  report  of  the  condi- 
tion, on  the  15th  day  of  December,  1897,  of 
the  First  National  Bank  of  New  Lisbon, 
Ohio,  said  attestation  as  to  the  persons 
making  the  same  vouched  for,  or  certified 
to,  the  absolute  truthfulness  of  the  state- 
ments contained  in  said  report;  and  if  yon 
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find  that  said  report  was  not  correct,  in 
that  the  assets  were  much  less,  or  the  lia- 
bilities, especially  to  the  individual  deposit- 
ors, or  on  certificates  of  deposit,  were  much 
greater,  than  represented  in  said  report,  or 
tbat  said  bank  was  insolvent  at  said  time; 
and  if  you  further  find  that  said  report  and 
attestation  was  caused  by  said  defendants, 
or  any  of  them,  to  be  duly  published  in  the 
Lisbon  Journal,  and  that  the  plaintiff,  rely- 
ing upon  said  report  and  the  statements 
therein  contained,  purchased  some  of  the 
capital  stock  of  said  bank,  and  has  been 
damaged  thereby, — you  will  find  in  favor  of 
the  plaintiff  against  such  of  said  defendants 
as  so  attested  and  published  said  report, 
for  the  amount  of  such  damage."  The  court 
refused  to  give  this  request,  and  the  plain- 
tiff excepted.  In  the  charge  to  the  jury, 
which  will  be  considered  in  the  opinion,  the 
court  instructed  the  jury  that,  as  there  was 
no  evidence  to  show  that  William  Moore 
and  David  A.  Pritchard,  who  had  not  at- 
tested said  report,  were  present  or  took 
any  part  either  in  attesting  the  report  or  in 
assenting  to  or  directing  its  publication, 
they  should  not  find  a  verdict  against  them : 
and  that,  as  Reason  B.  Pritchard  had  de- 
ceased during  the  pendency  of  the  action, 
and  there  had  been  no  competent  evidence 
introduced  to  bind  his  estate  in  the  hands 
(if  his  executrix,  the  jury  was  not  warranted 
in  finding  a  verdict  against  said  estate. 
The  case  was  submitted  as  to  the  two  other 
•defendants,  John  McVicker  and  James  K. 
Frew,  and  the  verdict  was  in  their  favor, 
upon  which  the  court  rendered  judgment. 
This  judgment  was  affirmed  by  the  circuit 
court,  and  the  plaintiff  prosecutes  error 
here  to  reverse  both  of  said  judgments. 

Messrs.  Potts  &  Wells,  for  plaintiff  in 
error : 

If  false  and  fraudulent  statements  of  the 
condition  of  the  corporation  are  put  forth 
under  the  authority  of  the  directors,  it  is 
not  necessary  that  they  should  know  them 
to  be  such;  it  is  their  duty  to  know  them 
to  be  true,  and  they  are  liable  for  damages 
sustained  by  anyone  dealing  with  the  cor- 
poration relying  upoiT  the  truth  of  such  of- 
ficial reports. 

Solomon  v.  Bates,  118  N.  C.  311,  54  Am. 
St.  Rep.  725,  24  S.  E.  478;  Caldwell  v. 
Bates,  118  N.  C.  323,  24  S.  E.  481;  3  Thomp. 
Corp.  §  4244;  Hauser  v.  Tate,  85  N.  C.  81, 39 
Am.  Rep.  689;  German  Sav.  Bank  v.  Wulfe- 
kuhler,  19  Kan.  60;  Bank  of  St  Maiys  v. 
St.  John,  25  Ala.  566. 

The  directors  of  a  bank  are  conclusively 
presumed  to  know  its  condition. 

Tate  V.  Bates,  118  X.  C.  287,  54  Am. 
St.  Rep.  719;  24  S.  E.  4S2 :  Hauser  v.  Tab'. 
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supra;  Gerner  v.  Mosher,  58  Keb.  135,  46 
L.ILA-  244,  78  N.  W.  384. 

MessFB.  Carey  &  Mnllins  and  Charles  S. 
Speaker,  for  defendants  in  error: 

EInowledge  of  all  the  affairs  of  a  bank, 
or  of  what  its  books  and  papers  would 
show,  cannot  be   imputed  to  a  director. 

Savings  Bank  v.  Caperton,  87  Ky.  306, 
12  Am.  St  Rep.  488,  8  S.  W.  885;  Wallace 
V.  Lincoln  Sav.  Bank,  89  Tenn.  630,  24  Am. 
St.  Rep.  625,  15  S.  W.  448 ;  Briggs  v.  Spaul- 
ding,  141  U.  S.  161,  35  L.  ed.  674,  11  Sup. 
Ct.  Rep.  924;  Swentzel  v.  Penn  Bank,  147 
Pa.  140,  15  L.R.A.  305,  30  Am.  St.  Rep. 
718,  23  Atl.  405;  Warfield  v.  Clark,  118 
Jowa,  69,  91  N.  W.  833;  Cowley  v.  Smyth, 
46  N.  J.  L.  380,  50  Am.  Rep.  432;  Warner 
V.  Penoyer,  82  Fed.  181,  Affirming  44  L. 
R.A.  761,  33  C.  C.  A.  222,  61  U.  S.  App. 
372,  91  Fed.  587 ;  Clews  v.  Bardon,  36  Fed. 
617;  Utley  v.  Hill,  155  Mo.  232,  49  L.R.A. 
323,  78  Am.  St.  Rep.  569,  55  S.  W.  1091; 
Spering's  Appeal,  71  Pa.  11,  10  Am.  Rep. 
684. 

In  order  to  hold  bank  directors  in  an 
action  for  deceit  for  damages  suffered  by 
reason  of  negligence  generally  in  the  per- 
formance of  their  duties  or  in  signing  the 
required  reports,,  it  must  be  shown  that 
such  directors  have  been  guilty  of  actual, 
palpable  fraud,  or  of  such  negligence  as 
amounts  to  fraud. 

Warfield  v.  Clark,  supra;  Boddy  v.  Henry, 
113  Iowa,  462,  53  L.R:A.  769,  86  N.  W. 
771;  Kountze  v.  Kennedy,  147  N.  Y.  129, 
29  LJLA.  360,  49<  Am.  St.  Rep.  651,  41 
N.  K  414;  Cook,  Corp.  Law,  2d  ed.  335; 
Bishop,  Non-Contract  Law,   316. 

Price,  J.,  delivered  the  opinion  of  the 
court: 

We  have  made  the  foregoing  extended 
statement  of  this  case  because  of  the  impor- 
tance of  the  questions  involved  and  the  ne- 
cessity for  a  consideration  of  all  the  mate- 
rial facts,  in  order  to  reach  a  proper  judg- 
ment. The  bill  of  exceptions  is  brief  in  its 
statement  of  such  facts  which  the  evidence 
t^nds  to  prove,  and  contains  the  special 
charges  requested  by  the  plaintiff  and  the 
general  charge  to  the  jury.  It  is  not  in 
dispute  that  the  plaintiff  in  error  relied 
wholly  on  the  report  made  by  the  bank 
through  its  cashier.  Child,  to  the  Comp- 
troller of  the  Currency  on  the  24th  of  De- 
cember, 1897,  attested  by  three  of  its  di- 
rectors. Reason  B.  Pritchard,  James  K. 
Frew,  and  John  McVicker.  He  purchased 
the  10  shares  of  stock  on  the  15th  day  of 
January,  1898.  The  report  referred  to  was 
published  in  the  Lisbon  Journal  on  the  3d 
day  of  January  of  that  year.  The  bank  was 
in  fact  insolvent  on  and  ever  since  Decem- 
ber 15.  1897,  but  the  defendants  were  ig- 
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norant  of  that  fact.  The  evidence  also  tends 
to  prove  that  John  McVicker  and  James  K. 
Frew,  directors,  signed  said  report  without 
any  examination,  at  the  time,  of  the  books 
of  the  bank  as  to  its  correctness;  that  an 
examination  by  a  competent  bookkeeper 
at  that  time  would  have  shown  the  total 
amount  due  individual  depositors  to  be 
$68,902.65,  and  an  examination  of  the  en- 
tries in  the  journal  as  to  certificates  of 
deposit  paid,  with  the  ledger  of  the  bank  as 
to  "certificate  deposit  accounts,"  would  have 
shown  quite  a  number  of  false  entries  made 
by  the  absconding  cashier,  between  April  11, 
1891,  and  October  29,  1897,  making  a  total 
of  false  entries  in  the  ledger  of  $31,117.25, 
to  the  debtor  side  of  the  certificate  deposit 
account.  So  that  the  cashier,  or  some  one 
for  him,  during  the  period  mentioned,  fre- 
quently •manipulated  the  books,  and  espe- 
cially the  ledger  accounts,  at  various  times 
producing  false  entries  of  the  condition  of 
the  bank,  both  as  to  its  resources  and  lia- 
bilities. There  is  no  evidence  tending  to 
prove  that  either  of  the  attesting  directors 
had  any  knowledge  of  these  false  entries,  or 
that  anything  had  previously  occurred  to 
their  knowledge  to  excite  their  suspicion  or 
distrust  of  the  cashier.  There  is  no  evidence 
tending  to  show  that  either  of  them  was  a 
competent  bookkeeper,  and  we  therefore  as- 
sume that  neither  of  them  was  a  competent 
bookkeeper.  There  is  no  evidence  tending 
to  prove  that  the  directors  received  any 
salary  or  compensation,  and  we  assume  that 
they  served  without  compensation.  In  short, 
it  seems,  as  may  be  the  fact  in  most  oases, 
the  directors  had  implicit  confidence  in  the 
cashier,  who  made  up  the  bank's  report  to 
the  Comptroller,  and  did  not  examine  the 
books  so  as  to  test  its  accuracy.  And  if  they 
had  examined  the  books  in  order  to  have 
discovered  the  false  entries  as  finally  found, 
their  investigation  of  the  preceding  year 
would  not  have  been  sufficient,  but  it  must 
have  included  each  year  back  to  1890.  The 
bill  of  exceptions  recites,  in  substance,  that 
an  examination  by  a  competent  bookkeeper 
would  have  shown  these  false  entries  and  the 
true  condition  of  the  bank.  We  suppose 
that  a  competent  bookkeeper  is  one  who  is 
qualified  by  education  and  experience  to  ex- 
amine and  compare  the  various  books  kept 
by  the  bank,  and  trace  the  bearing  of  one 
entry  upon  another  in  the  different  bookn. 
No  doubt  that,  where  a  cashier  turns  to  be 
dishonest,  it  is  within  his  power  to  pur- 
posely complicate  his  accounts,  and  thus 
thwart  all  ordinary  efforts  to  ascertain  the 
truth  from  the  books.  False  entries  seem  to 
have  been  the  bane  in  this  case.  In  the 
presence  of  these  facts  how  shall  the  attest- 
ing directors  be  judged?  By  their  attesta- 
tions did  they  vouch  for  the  absolute  trutli- 
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fulness  of  the  statements  in  the  report? 
Or  are  they  held  merely  by  the  rule  or  ordi- 
nary care, — care  commensurate  with  the  bus- 
iness intrusted  to  them  and  the  duties  prop- 
erly incumbent  upon  them? 

The  plaintiff  contends  for  the  former 
standard,  as  found  in  his  request  appearing 
in  our  statement  of  the  case.  The  trial 
court  declined  to  charge  that  proposition, 
and  this  is  one  of  the  errors  assigned.  In 
its  stead  the  court,  in  paragraph  4  of  the 
general  charge,  said  to  the  jury:  '^t  must 
appear  by  a  preponderance  of  the  evidence 
that,  at  the  time  of  the  attesting  and 
publication  of  said  report,  the  directors  so 
attesting  this  report,  or  who  assented  to 
and  directed  the  publication  of  the  same, 
did  so  knowing  the  report  to  be  false,  or, 
under  such  circumstances  as  will  warrant 
the  jury  in  finding  by  a  preponderance  of 
the  evidence  that  such  directors,  by  the 
€xerc'i»e  of  ordinary  care  and  prudence, 
would  have  known  that  said  report 
was  false  in  some  one  or  more  of  the  partic- 
ulars set  forth  in  the  petition."  The  court 
further  charged:  "Inasmuch  as.  there  has 
been  a  large  amount  of  testimony  intro- 
duced tending  to  show  the  manner  in  which 
the  affairs  of  said  bank  were  conducted  for 
many  years  prior  to  its  dissolution,  and  in- 
asmuch as  a  great  deal  has  been  said  by 
counsel  in  argument  as  to  the  manner  in 
which  the  directors  of  said  institution  at- 
tended to  its  affairs.  I  feel  it  my  duty  to 
Hay  to  you,  at  the  outset,  that  this  is  an 
action  for  deceit  based  on  the  publication  of 
said  report  as  set  out  in  the  petition,  and 
the  question  for  you  to  determine  is  not 
whether  the  directors  were  generally  negli- 
gent in  the  performance  of  their  duties 
as  directors,  but  whether  or  not  the  report 
in  question  was  false,  and  whether  or  not 
the  defendants,  or  any  one  of  them,  knew 
the  same  to  be  false,  or  would  have  known 
the  same  to  be  false,  had  they  given  such 
attention  to  their  duties  as  the  law  re- 
quires under  the  instructions  I  shall  here- 
after give  you.  ..."  The  same  stand- 
ard of  liability  is  repeated  in  later  portions 
of  the  charge  applying  the  law  to  the  facts 
of  the  case.  The  plaintiff  was  not  satisfied 
with  the  charge,  and  excepted.  The  plain- 
tiff, as  we  have  seen,  submitted  his  theory 
by  the  request  to  charge,  and  we  ^ave  the 
different  theory  of  the  court  in  the  above 
instructions.     Which  of  the  two  is  correct? 

Section  5211,  U.  S.  Rev.  SUt.  (U.  S. 
romp.  Stat.  1901,  p.  3498),  requires  the  re- 
ports of  national  banks,  such  as  the  one 
under  consideration.  It  provides  that  "every 
[banking]  association  shall  make  to  the 
Comptroller  of  the  Currency  not  less  than 
five  reports  during  each  year,  according  to 
the  form  which  mav  be  prescribed  by  him, 
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verified  by  the  oath  or  affirmation  of  the 
president  or  cashier  of  such  association 
and  attested  by  the  signature  of  at  least 
three  of  the  directors.  Each  such  report 
shall  exhibit  in  detail  and  under  appropri- 
ate heads,  the  resources  and  liabilities  of  the 
associauon  at  the  dose  of  business  on  any 
past  day  by  him  specified,  and  shall  be 
transmitted  to  the  Comptroller  within  five 
days  after  the  receipt  of  a  request  or  requi- 
sition therefor  from  him,  and  in  the  same' 
form  in  which  it  is  made  to  the  Comptroller 
it  shall  be  published  in  a  newspaper  pub- 
lished in  the  place  where  such  association 
is  established.  .  .  ."  Section  5146  (U. 
1$.  Comp.  Stat.  1901,  p.  3463)  prescribes  the 
qualifications  of  directors:  (1)  Every  di- 
rector must,  during  his  whole  term  of  serv- 
ice, be  a  citizen  of  the  United  States,  and 
at  least  'three  fourths  of  the  directors  must 
have  resided  in  the  state,  territory,  or  dis- 
trict in  which  the  association  is  located, 
for  at  least  one  year  immediately  preceding 
their  election,  and  must  be  residents  therein 
during  their  continuance  in  office.  (2) 
Every  director  must  own  in  his  own  right 
at  least  10  shares  of  the  capital  stock  of 
the  association.  A  director  who  ceases  to 
be  the  owner  of  10  shares,  or  otherwise  be- 
comes disqualified,  shall  thereby  vacate  his 
place.  By  section  5147  (U.  S.  Comp.  Stat. 
1901,  p.  3464)  each  director,  when  appointed 
or  elected,  shall  take  an  oath  that  he  will, 
so  far  as  the  duty  devolves  on  him,  diligently 
and  honestly  administer  the  affairs  of  the 
association,  and  will  nolf  knowingly  violate, 
or  willingly  permit  to  be  violated,  any  of  the 
provisions  of  this  title,  and  that  he  is 
the  owner  in  good  faith  and  in  his  own 
right  of  the  number  of  shares  of  stock  re- 
quired, etc.  Having  the  qualifications 
named  in  §  5146,  and  taking  the  oath  pre- 
scribed in  I  5147,  the  directors  entered 
upon  the  discharge  of  their  duties.  They 
were  not  required  to  be  bookkeepers,  or  to 
possess  the  expert  or  technical  knowledge  of 
bookkeeping  usually  adopted  by  the  execu- 
tive officers  of  such  associations.  When  the^ 
attested  the  bank's  report  they  did  it  as 
the  ace  of  ordinary  men,  or  men  of  common 
and  ordinary  intelligence.  This  report  had 
two  purposes :  Primarily  .  to  inform  thr 
Comptroller  of  the  condition  of  the  bank  as 
to  resources  and  liabilities;  and  its  publica- 
tion is  for  the  information  of  the  stockhold- 
ers and  the  general  public.  There  were  no 
personal  representations  made  to  the  plain- 
tiff. As  one  of  .the  public,  he  read  the  re- 
port and  relied  upon  it  in  purchasing  hi« 
stock,  and  was  deceived.  His  action  is 
groimded  upon  the  deceit  thus  practised 
upon  him  as  a  memb<»r  of  the  public. 

As    to  the  liability  of  the  bank  and  its 
directors,  U.   S.  Rev.   Stat.    §    5239    (U.   S. 
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Comp.  Stat.  1901,  p.  3515),  provides:  "If 
the  directors  of  any  national  banking  asso- 
ciation shall  knowingly  violate,  or  knowing- 
ly permit  any  of  the  officers,  agents,  or  serv- 
ants of  the  association  to  violate,  any  of  the 
provisions  of  this  title,  all  the  rights,  priv- 
il^^,  and  franchises  of  the  association 
shall  be  thereby  forfeited,  .  .  .  and  in 
cases  of  such  violation  every  director  who 
participated  in  or  assented  to  the  same  shall 
be  held  liable  in  his  personal  and  individual 
capacity  for  all  damages  which  the  associa- 
tion, its  shareholders,  or  any  other  person, 
shall  have  sustained  in  consequence  of  such 
violation."  We  have  in  this  section  the 
statutory  standard  of  liability,  and  it  re- 
lates to  every  director  who  ^'participated 
in  or  assented  to"  the  violations  of  the  pro- 
visions of  the  title  of  which  said  section 
forms  a  part.  If  he  did  not  participate  in 
or  assent  to  such  violation,  this  statute  fixes 
no  individual  or  personal  liability  against 
him.  In  this  case  there  was  no  evidence 
tending  to  prove  that  the  defendants  partici- 
pated in  or  assented  to  any  violation  of  the 
banking  statute,  except  such  participation 
or  assent  as  may  be  ascribed  to  the  attesta- 
tion of  the  bank's  report;  and  it  would 
seem  that  such  an  act  will  not  be  sufficient 
to  establish  the  participation  and  assent 
contemplated  and  penallted  by  the  statute. 
Participating  and  assenting  both  imply  af- 
firmative action  of  some  sort,  as  distin- 
guished from  mere  silence  and  inaction. 
This  statute  does  not  preclude  a  liability  at 
common  law. 

If  we  leave  the  statute  just  considered, 
and  look  to  the  common-law  liability  of 
directors,  we  find  that  actions  for  damages 
against  them,  founded  on  a  published  false 
report  of  the  bank,  which  they  attested,  are 
actions  for  deceit,  and  they  are  controlled  by 
the  law  governing  actions  of  that  character. 
This  doctrine  is  laid  down  in  numerous 
eases,  some  of  which  are  cited  later  in  this 
opinion.  Pomeroy,  in  his  second  volume  on 
Equity  Jurisprudence  (§  884),  states  the 
rule  as  follows:  ''It  is  now  a  settled  doc- 
trine of  the  law  that  there  can  be  no  fraud, 
misrepresentation,  or  concealment  without 
some  moral  delinquency.  There  is  no  actual 
legal  fraud,  which  is  not  also  a  moral 
fraud.  This  immoral  element  cousista  in 
the  necessary  guilty  knowledge  and  conse- 
quent intent  to  deceive, — sometimes  desig- 
nated by  the  technical  term  the  scienter. 
The  very  essence  of  the  legal  conception 
's  the  fraudulent  intention  flowing  from  the 
/^ilty  knowledge.  No  misrepresentation  is 
iraudulent  at  law,  unless  it  is  made  with 
actual  knowledge  of  its  falsity,  or  under 
such  circumstances  that  the  law  must  neces- 
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narily  impute  such  knowledge  to  the  party 
at  the  time  when  he  makes  it."  The  au- 
thor then  proceeds  to  illustrate  his  proposi- 
tion, which  we  think  fairly  represents  the 
text  writers  on  the  subject  of  fraud  and  de- 
ceit. 

Diligent  counsel  have  cited  many  adjudi- 
cated cases  on  the  subject,  to  some  of  which 
we  add  others  found  in  our  own  research. 
Briggs  V.  Spaulding,  141  U.  S.  132,  35  L. 
ed.  662,  11  Sup.  Ct.  Rep.  924,  is  a  leading 
case  decided  by  a  court  frequently  called 
upon  to  interpret  the  laws  governing  nation- 
al banking  associations.  To  economize 
space  we  omit  the  facts  stated  in  that 
case,  and  summarize  the  principles  it  deter- 
mines. It  is  there  decided  that  directors  of 
a  national  bank  are  not  insurers  of  the  fi- 
delity of  its  agents  whom  they  have  ap- 
pointed, and  are  not  responsible  for  losses 
resulting  from  the  wrongful  act  or  omission 
of  other  directors  or  agents,  unless  the  loss 
is  a  consequence  of  their  own  neglect  of 
duty;  they  must  exercise  ordinary  care  and 
prudence, — such  degree  of  care  as  ordinarily 
prudent  and  diligent  men  would  exercise; 
knowledge  of  all  the  affairs  of  a  bank,  or 
what  its  books  and  papers  would  show,  can- 
not be  imputed  to  a  director  for  the  pur- 
pose of  charging  him  with  liability.  It 
is  true,  as  said  by  counsel,  that  the  decision 
was  made  by  a  divided  court;  but  it  is  the 
opinion  of  tiie  majority,  and  that  majority, 
as  in  all  such  mmcb,  declares  the  law.  But 
the  dissenting  opinion  is  not  in  conflict 
with  the  rule  we  here  adopt.  The  case  has 
wide  support  in  the  decisions  of  the  courts 
of  last  resort  in  many  states,  some  of  which 
M-e  win  notice. 

Kountze  v.  Kennedy,  147  N.  Y.  124,  29 
L.R.A.  360,  49  Am.  St.  Rep.  651,  41  N. 
E.  414,  was  an  action  to  recover  damages  for 
fraud  and  deceit  alleged  to  have  been  prac- 
tised by  Kennedy,  by  which  plaintiff  claimed 
to  have  been  induced  to  purchase  certain 
stock  and  bonds  of  the  Howe  Machine  Com- 
pany, a  corporation.  Two  of  the  prevailing 
principles  of  the  case  appear  to  be:  (1) 
That  in  an  action  for  deceit  the  misrep- 
resentation upon  which  an  action  is  based 
must  be  shown  not  only  to  have  been  false 
and  material,  but  it  must  be  also  shown 
that  the  defendant,  when  he  made  it,  knew 
that  it  was  false,  or,  not  knowing  whether 
it  was  true  or  false,  and  not  caring  what 
the  fact  might  be,  made  it  recklessly,  pay- 
ing no  heed  to  the  injury  which  might 
ensue.  (2)  The  written  statement  of  the 
president  of  the  corporation  as  to  its  entire 
assets  and  liabilities,  and  the  fact  that  he 
furnished  the  statement  as  a  statement  of 
the  entire  as^ts  and  liabilities,  were  not 
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of  themselTes  sufficient  to  warrant  the  infer- 
pnce  that  he  represented  that  the  statement 
was  true  of  his  own  knowledge.  In  Sper- 
ing's  Appeal,  71  Pa.  11,  10  Am.  Rep.  684,  it 
is  held  that  directors  in  a  stock  corporation, 
>i.s  to  the  stockholders,  are  not  technical 
trustees,  but  are  as  mandatories,  and  are 
)>ound  to  apply  no  more  than  ordinary  skill 
and  diligence.  The  court,  through  Shars- 
wood,  J.,  reviews  many  cases  and  discusses 
the  relation  and  liability  of  directors  at 
length.  Decided  in  1872.  The  same  court, 
in  Swentzel  v.  Penn  Bank  (1802)  147  Pa. 
140,  15  L.R.A.  305,  30  Am.  St.  Rep.  718,  23 
Atl.  405,  cites  with  approval  Spering's 
Appeal,  supra,  and  holds  that  "a  director 
of  a  bank,  whose  services  are  gratuitous, 
and  whose  duties  are  to  attend  the  bank 
once  or  twice  a  week  to  assist  in  discount- 
ing paper,  to  see  how  much  money  there 
is  to  loan,  and  once  or  twice  a  year  to  count 
the  cash  on  hand  and  examine  the  bills  re- 
ceivable and  securities  to  see  whether  they 
correspond  with  the  statement  furnished 
by  the  officers,  does  not  owe  the  creditors  of 
the  bank  such  care  as  a  reasonably  prudent 
man  exercises  in  his  own  business,  but  is 
amenable  only  for  fraud,  or  for  such  gross 
negligence  as  amounts  to  fraud."  In  the 
opinion  of  Paxton,  Ch.  J.,  on  page  150  of 
147  Pa.,  page  316  of  15  L.R.A.,  page  721 
')f  30  Am.  St.  Rep.,  and  page  414  of  23  Atl. 
it  is  said:  "Negligence  is  the  want  of  [or- 
dinary] care  according  to  the  circumstances, 
sind  the  circumstances  are  everything  in 
considering  this  question.  The  ordinary 
care  of  a  business  man  in  his  own  affairs 
is  one  thing;  the  ordinary  care  of  a  gra- 
tuitous mandatory  is  quite  another  matter. 
The  one  implies  an  oversight  and  knowledge 
of  every  detail  of  his  business;  the  other 
suggests  such  care  only  as  a  man  can  give, 
in  a  short  space  of  time,  to  the  business  of 
other  persons  from  whom  he  receives  no 
compensation."  The  entire  opinion  is  very 
pertinent  to  the  controversy  in  the  case  at 
bar.  See  also  Cowley  v.  Smyth,  46  N.  J. 
L.  380,  50  Am.  Rep.  432;  Wallace  v. 
Lincoln  Sav.  Bank,  89  Tenii.  630,  24  Am. 
St.  Rep.  626,  15  S.  W.  448;  and  Clews  v. 
Bardon,  36  Fed.  617. 

.  Utley  V.  Hill,  155  Mo.  232,  49  IiJl.A.  323, 
78  Am.  St.  Rep.  569,  55  S.  W.  1091,  was 
an  action  by  a  depositor  in  a  state  bank 
against  the  directors  to  recover  money  lost 
by  failure  of  the  bank.  By  the  statute  of 
that  state,  such  banks  were  required  to 
make  periodical  reports  to  the  secretary  of 
Htate,  and  the  depositor  claimed  he  was  in- 
duced to  make  his  deposit  by  reason  of  the 
representations  consisting  of  the  reports 
made  to  the  secretary  of  state.  The  court 
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laid  down  the  rule  recognized  in  the  above 
cases.  In  Warfleld  v.  Clark,  118  Iowa,  69, 
91  N.  W.  833,  834,  it  is  held  that,  in  an 
action  against  the  secretary  of  an  insurance 
company  for  deceit  consisting  of  false  rep- 
resentations contained  in  its  official  state- 
ment, an  instruction  that  defendant  was 
charged  with  knowledge  of  the  true  condi- 
tion of  the  company,  and,  if  the  statement 
filed  by  him  was  not  correct,  it  was  un- 
true and  false,  and  so  known  to  be  by  the 
defendant,  was  erroneous,  since  the  action 
could  be  maintained  only  on  proof  of  active, 
conscious,  and  intentional  fraud.  See  also 
Warner  v.  Penoyer,  82  Fed.  181.  That  case 
was  reviewed  on  appeal  by  the  United  States 
circuit  court  of  appeals,  as  foimd  in  vol- 
ume 61  of  United  States  Appeals  at  pages 
372  et  seq.,  44  L.R.A.  761,  33  C.  C.  A. 
222,  91  Fed.  587.  On  page  764  of  44  L.R.A., 
page  226  of  33  C.  C.  A.,  page  379  of  61 
U.  S.  App.,  and  page  591  of  91  Fed.  the  court 
sajTS:  ''Before  they  [bank  directors]  can 
be  made  responsible  for  losses  which  have 
occurred  through  the  mismanagement  or 
dishonesty  of  the  cashier,  it  must  appear 
that  such  losses  resulted  as  a  consequence 
of  the  omission  of  some  duty  on  their 
part.  If  in  all  probability  these  would  have 
occurred  just  the  same,  notwithstanding 
they  had  been  ordinarily  diligent  and  vigi- 
lant, there  is  no  justice  in  shifting  them 
upon  the  directors,  and  no  principle  of  law 
to  justify  it.  They  are  responsible  for  their 
own  acts  and  omissions,  but  not  for  those 
of  codirectors  in  which  they  have  not  ac- 
tively or  passively  participated."  See  first 
paragraph  of  the  syllabus  of  the  case. 

There  are  many  other  cases  of  like  import 
for  which  we  have  no  space  in  this  opinion. 
We  do  not  overlook  the  fact  that  they  are 
in  conflict  with  some  otlier  causes,  notably 
Gemer  v.  Mosher,  58  Neb.  135,  46  L.R.A. 
244,  78  N.  W.  384,  where  it  is  held  that 
the  attestation  of  bank  reports  by  the  di- 
rectors is  a  positive  statement  that  the 
condition  of  the  bank  is  as  represented 
therein;  and  such  directors  are  personally 
liable  for  injuries  sustained  by  false  repre- 
sentations of  the  solvency  of  the  bank,  con- 
tained in  the  report,  even  though  they  were 
unaware  that  such  report  and  representa- 
tions were  false  or  untrue,  and  their  at- 
testation was  made  without  intention  to 
defraud.  That  decision  was  made  Febru- 
ary 23,  1899,  and  by  a  divided  court;  Irvine 
and  Ryan  dissenting  from  the  proposition 
quoted,  but  concurring  in  other  points  de* 
cided.  The  case  seems  to  be  in  conflict  with 
the  judgment  of  the  same  wurt  rendered 
on  February  9th  of  the  same  year,  in  Stuart 
V.  Bank  of  Staplehurst,  57  Neb.  569,  78  N. 
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W.  208.  The  case  of  Gerner  v.  Mosher, 
suprGf  has  some  support  in  Solomon  t. 
Bates,  118  N.  C.  311,  54  Am.  St.  Rep.  725, 
24  S.  E.  478,  and  Hauser  v.  Tate,  85  N. 
C.  81,  39  Am.  Rep.  689;  also  in  fate  v. 
Bates,  118  N.  C.  287,  64  Am.  St.  Rep.  719, 
24  S.  E.  482.  But  we  think  those  cases  are 
extremely  harsh,  and  not  in  accord  with 
the  great  weight  of  authority  which  estab- 
lishes a  doctrine  more  consonant  with  sound 
reason  and  the  methods  commonly  adopted 
and  practised  by  prudent  and  careful  men 
in  the  business  affairs  of  everyday  life. 

The  directors  of  a  bank  are  surely  au- 
thorised to  appoint  a  cashier,  conferring  up- 
on him  the  powers  usually  exercised  in  such 
on  office.  He  is  properly  confided  in  as  to 
the  custody  of  its  money,  seeurities,  books, 
and  valuable  papers,  and  the  supervision  of 
its  books  and  accounts.  While  it  is  true 
that  the  directors  cannot  devest  themselves 
of  the  duty  of  general  supervision  and  con- 
trol, th^  may  properly  intrust  to  him  the 
powers  usually  appertaining  to  the  direct 
management  of  the  business,  and,  where  they 
have  acted  in  good  faith  and  with  ordinary 
diligence  in  their  general  supervision,  they 
are  not  liable  for  losses  resulting  through 
secret  speculations  and  secret  false  entries 
of  the  cashier.  Their  position  does  not  re- 
quire them  to  devote  themselves  to  the  de- 
tails of  the  business,  which  may  be  left 
to  the  clerks  and  bookkeepers  under  the 
supervision  of  the  cashier.  They  are  not 
required  to  look  with  suspicion  upon  the 
conduct  of  these  agents  or  employees,  nor  to 
practise  a  system  of  espionage  over  the 
cashier  or  his  subordinates,  without  ap- 
parent reason;  and  they  have  a  right  to 
assume  they  are  honest  and  faithful,  where 
no  circumstances  transpire  to  excite  doubt 
or  suspicion.  On  the  other  hand,  they  can- 
not excuse  their  indifference  or  negligence 
by  pleading  more  honesty  of  intention. 

We  believe  this  a  fair  summary  of  the 
law  as  deduced  from  the  weightier  cases  and 
the  opinions  of  text  writers.  In  harmony 
with  the  authorities  as  we  approve  them, 
the  trial  court  instructed  the  jury  in  the 
present  case  with  commendable  clearness, 
and  properly  applied  this  law  to  the  facts 
before  the  jury.  It  then  was  a  question  of 
fact  for  the  jury  to  determine  whether,  un- 
der the  rules  submitted  for  its  guidance, 
the  defendants  should  be  held  liable.  The 
verdict  was  for  the  defendants.  The  judg- 
ment rendered  on  the  verdict  was  affirmed 
by  the  circuit  court,  and  we  are  content 
>vith  that  judgment. 

Judgment  affirmed. 

Davis,  Ch.  J.,  and  Shauck,  Crew,  Sum- 
mers, and  Spear,  J.,  concur. 
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DEMTNG  INVESTMENT  CX)MPANY, 
Plff.  in  Err., 
▼. 
SHAWNEE     FIRE     INSURANCE     COM- 
PANY. 

(—  Okla.  — ,  83  Pac.  918.) 

Insurance — ^warranties. 

1.  In  an  application  for  fire  insurance, 
made  for  the  purpose  of  informing  the  in- 
surance oompany  of  the  facts  with  reference 
to  the  property  sought  to  be  insured,  and 
to  furnish  it  information  upon  which  it  is 
to  act  in  accepting  or  refusing  the  risk,  and 
wherein  the  applicant  warrants  his  answers 
to  be  true,  a  stipulation  in  an  application 
and  policv  that,  if  any  of  the  statements 
made  in  the  application  by  the  applicant  are 
untrue,  the  policy  shall  be  void,  is  a  reajon- 
able  stipulation. 

Same — ^waiver. 

2.  Where  a  waiver  of  the  stipulations 
and  conditions  contained  in  a  policy  of  fire 
insurance  relied  upon  is  the  act  and  con- 

Headnotes  by  Beauohamp,  J. 


Case  Note. — ^Effect  of  agent's  insertion  in 
the  application  of  false  answers  to  questions 
correctly  answered  by  the  insured. — The 
general  proposition  that,  if  the  agent  of  an 
insurance  company,  authorized  to  solicit  in- 
surance, either  fraudulently  or  negligently 
inserts  in  the  application  false  answers  to 
questions  correctly  answered  by  the  appli- 
cant, his  wrong  will  be  imputed  to  the  com- 
pany, and  it  will  be  estopped  to  defend  an 
action  on  the  policy  upon  the  ground  of  the 
falsity  of  such  answers,  is  declared  in  gen- 
eral terms  by  a  large  number  of  cases  de- 
cided both  before  and  since  the  decision  in 
New  York  L.  Ins.  Co.  v.  Fletcher,  117  U.  S. 
519,  29  L.  ed.  934,  6  Sup.  Ct.  Rep.  837  (re- 
ferred to  in  t  e  foregoing  opinion),  without 
suggesting  or  intimating  any  exception  to, 
or  qualification  of,  the  rule  in  case  of  stip- 
ulations or  statements  in  the  application 
like  those  in  the  Fletcher  Case,  limiting 
the  authority  of  the  agent,  or  declaring  that 
the  company  shall  not  be  bound  by  verbal 
statements  or  representations  not  reduced  to 
writing  and  embodied  in  the  application. 
Among  many  other  cases  to  this  effect  are 
the  following:  Alabama  Gold  L.  Ins.  Co.  v. 
Gamer,  77  Ala.  210;  Syndicate  Ins.  Co.  v. 
Ciitchings,  104  Ala.  176,  16  So.  46;  Parrish 
V.  Rosebud  Min.  &  Mill.  Co.  (Oal.)  71  Pan. 
694;  Provident  Sav.  Life  Assur.  Soe.  v.  Can- 
non, 201  111.  260,  06  N.  E.  388:  Phoenix  Ins. 
Co.  V.  Stark,  120  Ind.  444,  22  N.  E.  413; 
Stone  V.  Hawkeye  Ins.  Co.  68  Iowa,  737,  55 
Am.  Rep.  870.  28  N.  W.  47;  McArthur  v. 
Home  Life  Asso.  73  Iowa,  336,  6  Am.  St. 
Rep.  684,  95  N.  W.  430;  Taylor  v.  Anchor 
Mut.  F.  Ins.  Co.  116  Iowa,  625,  57  L.R.A. 
328,  93  Am.  St.  Rep.  261,  88  N.  W.  807: 
Sullivan  v.  Phenix  Ins.  Co.  34  Kan.  170,  8 
Pac.  112;  Continental  Ins.  Co.  v.  Pearce,  39 
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duct  of  an  agent  of  the  insuranoe  company, 
it  must  be  shown  that  the  agent  had  ex- 
press authority  from  the  company  to  make 
the  waiver,  or  that  the  company  subse- 
quently, with  the  knowledge  of  the  facts, 
ratified  the  unauthorized  action  of  the 
agent. 

Same— Acta  of  agent. 

3.  An  agent  for  a  fire  insurance  com- 
pany, whose  powers  are  strictly  defined  and 
limited  by  the  express  terms  of  the  contract 
of  insurance,  cannot  act  so  as  to  bind  his 
company  beyond  the  scope  of  his  authority. 
Same — conatruction. 

4.  A  contract  in  writing,  if  its  terms  are 
free  from  doubt  and  ambiguity,  must  be  per- 
mitted to  speak  for  itself,  and  cannot,  by 
the  courts,  at  the  instance  of  one  of  the 
parties,  be  altered  or  contradicted  by  parol 


evidence,  unless  in  case  of  fraud  or  mutual 
mistake  of,  facts;  and  this  principle  is  ap- 
plicable to  contracts  of  insurance. 
Same — ^materiality  of  representations. 

6.  Where,  by  the  express  terms  of  the 
application  for  and  a  policy  of  fire  insurance, 
the  application  is  made  a  part  of  the  con- 
tract of  insurance,  the  representations  con- 
tained in  the  application  made  by  the  ap- 
plicant are  warranted  by  him,  and  that  the 
policy  shall  be  void  if  any  such  representa- 
tions are  not  true,  the  question  of  the  ma- 
teriality of  such  representations  becomes 
unimportant;  for  under  such  stipulations,  in 
a  suit  to  recover  loss  occasioned  by  the  de- 
struction by  fire  of  the  property  insured,  the 
insurance  company  is  relieved  from  show- 
ing, and  the  insured  is  estopped  from  deny- 
ing, that  they  were  material  to  the  con- 
tract. 


Kan.  396,  7  Am.  St.  Rep.  537,  18  Pao.  201; 
Standard  Life  &.Acci.  Ins.  C)o.  v.  Davis,  69 
Kan.  521,  53  Pac.  856;  Mutual  Ben.  L.  Ins. 
Oo.  v.  Daviess,  87  Ky.  541,  9 .8.  W.  812;  Tem- 
mink  v.  Metropolitan  L.  Ins.  Ck).  72  Mich. 
388,  40  N.  W.  469;  Steele  v.  German  Ins.  Ck>. 
93  Mich.  81.  18  LJt.A.  85,  53  N.  W.  514; 
Beebe  v.  Ohio  Farmers'  Ins.  Co.  93  Mich. 
514,  18  L.ILA.  481,  32  Am.  St.  Rep.  519,  53 
N.  W.  818;  Ormsby  v.  Laclede  Farmers'  Mut. 
F.  &  Lighting  Ins.  Co.  105  Mo.  App.  143,  79 
S.  W.  733;  Fidelity  Mut.  F.  Ins.  Co.  v. 
Lowe,  4  Neb.  (Unof.)  159,  93  N.  W.  749; 
Hayes  v.  Saratoga  &  W.  F.  Ins.  Co.  81  App. 
Div.  287,  80  N.  Y.  Supp.  888,  Afllrmed  in 
179  N.  Y.  635,  71  N.  E.  1131;  Farmers'  Ins. 
Co.  ▼.  Williams,  39  Ohio  St.  684,  48  Am. 
Rep.  474;  Kister  v.  Lebanon  Mut.  Ins.  Co. 
128  Pa.  553,  5  L.R.A.  646,  15  Am.  St.  Rep. 
696,  18  Atl.  447;  Smith  v.  People's  Mut. 
Live  Stock  Ins.  Co.  173  Pa.  15,  33  Atl.  567; 
Home  Ins.  Co.  v.  Hancock,  106  Tenn.  613,  52 
L.R.A.  665,  62  S.  W.  145;  Continental  F.  Ins. 
Co.  V.  Whitaker,  112  Tenn.  161,  64  L.R.A. 
451,  106  Am.  St.  Rep.  916,  79  S.  W.  119; 
MuUin  V.  Vermont  Mut.  F.  Ins.  Co.  68  Vt. 
113,  4  Atl.  817;  McCall  v.  Phoenix  Mut.  L. 
Ins.  Oo.  9  W.  Va.  237,  27  Am.  Rep.  558; 
Schwarzbach  v.  Ohio  Valley  Protective 
Union,  26  W.  Va.  622,  52  Am.  Rep.  227; 
Hanson  v.  Milwaukee.  Mechanics'  Mut.  Ins. 
Co.  46  Wis.  321;  Dunbar  v.  Phenix  Ins.  Co. 
72  Wis.  492,  40  N.  W.  386. 

As  none  of  the  foregoing  cases  expressly 
repudiate  the  doctrine  of  the  Fletcher  Case, 
or  expressly  declare  mat  the  rule  above 
stated  is  applicable  to  cases  presenting  the 
state  of  facts  upon  which  the  Fletcher  Case 
was  distinguished  from  Union  Mut.  L.  Ins. 
Oo.  v.  Wilkinson,  13  Wall.  222,  20  L.  ed.  017, 
and  American  L.  Ins.  Co.  v.  Mahone,  21  Wall. 
152,  22  L.  ed.  593,  which  sustain  the  general 
principle  above  stated,  they  are  perhaps  not 
necessarily  irreconcilable  with  the  doctrine 
of  that  case,  though  their  failure  to  observe, 
or  even  to  refer  to,  the  distinction  on  which 
the  decision  in  that  case  rested,  goes  far  to 
justify  the  assertion  that  they  did  not  re- 
gard it  as  a  limitation  or  qualification  of  the 
rule  announced  by  them. 

B\it  in  a  few  instances  in  which  the  gen- 
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eral  doctrine  above  stated  has  been  applied 
the  cases  were  distinguished  by  reason  of 
the  absence  from  the  application  of  the 
statements  or  stipulations  upon  which  the 
decision  in  the  Fletcher  Case  rested.  Mutn^l 
Ben.  L.  Ins.  Co.  v.  Robison,  22  L.RJL  32^ 
7  C.  C.  A.  444,  19  U.  S.  App.  266,  58  ted. 
723;  Equitable  L.  Ins.  Co.  v.  Hazlewood,  75 
Tex.  338,  7  LJEI.A.  217,  16  Am.  St.  Rep.  893, 
12  S.  W.  621 ;  Glover  v.  National  F.  Ins.  Co. 
30  C.  C.  A.  95,  42  U.  S.  App.  728,  86  Fed. 
126;  Wheaton  v.  North  British  &  M.  Ins.  Co. 
76  Cal.  415,  9  Am.  St.  Rep.  216,  18  Pac.  768; 
standard  Life  &  Acci.  Ins.  Co.  v.  Fraser,  22 
C.  C.  A.  499,  44  U.  S.  App.  694,  76  Fed.  705. 

In  Phoenix  Ins.  Co.  v.  Warttemberg,  24 
C.  C.  A.  547,  48  U.  8.  App.  344,  79  Fed.  246, 
where  the  company  was  held  estopped  not- 
withstanding the  stipulation  in  the  contract 
of  insurance  that  the  company  would  not  be 
bound  by  any  statement  made  to  or  by  the 
agent,  unless  embodied  in  wnting,  the  court 
referred  to  the  statement  in  tne  opinion  in 
the  Fletcher  Oase,  that,  if  the  company  had 
been  aware  of  the  true  state  of  facts,  the 
risk  would  probably  not  have  b**en  assumed, 
and  undertook  to  distinguish  the  case  at 
bar  upon  the  ground  that  there  was  nothing 
in  the  record  to  show  that  the  insurance 
company  would  have  declined  the  risk  if  it 
had  been  aware  of  the  fact  as  to  which 
incorrect  answer  was  inserted  in  the  appli- 
cation. Referrmg  to  the  Fletcher  Case,  the 
court  said :  "But  we  are  not  disposed  to  ap- 
ply the  doctrine  of  that  case  further  than 
to  the  state  ot  facts  under  which  the  de- 
cision was  rendt»red." 

But  in  German  Ins.  Co.  v.  Horan,  15  Ky. 
L.  Rep.  208,  the  company  was  held  estopped, 
although  the  agent  was  a  mere  soliciting 
agent  with  restricted  powers,  which  ap- 
peared in  the  application  itself. 

And  in  State  Ins.  Co.  v.  Gray.  44  Kan. 
731,  25  Pac.  197,  the  company  was  held  es- 
topped, notwithstanding  a  stipulation  in  the 
application  that  the  company  shall  not  be 
bound  by  representations  of  assured  or 
promises  of  agent,  not  contained  in  the  ap- 
plication. The  case,  however,  was  distin- 
guished from  the  Fletcher  Case  upon  the 
ground  that  the  applicant  was  illiterate. 
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Estoppel— pleaaiAg. 

6.  All  acts,  representations,  and  conduct 
relied  on  as  an  estoppel  should  be  specially 
pleaded  before  evidence  to  establish  the 
same  can  be  received. 

(September  6,  1905.) 

fj^RROR  to  the  District  Court  for  Cleveland 
^  County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  policy  of 
fire  insurance.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Snyder  &  Clark  and  A.  Miller 
Hammett  for  plaintiff  in  error. 

Messrs.  Shaitel,  Keaton,  &  Wells,  for  de- 
fendant in  error: 

The  fact  that  the  agent  filled  out  the  ap- 


plication would  not  be  sufficient  to  hold  that 
the  company  had  knowledge  of  the  falsity 
of  the  answers. 

American  Ins.  Co.  v.  Gilbert,  27  Mich. 
429;  Cuthbcrtson  v.  North  Carolina  Home 
Ins.  Co.  96  N.  C.  480,  2  S.  E.  258;  Liverpool, 
L.  &  G.  Ins.  Co.  V.  T.  M.  Richardnon  Lum- 
ber Co.  11  Okla.  570,  69  Pac.  936. 

Beauchamp,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  commenced  by  plaintiff  in 
error  against  defendant  in  error  in  the  dis- 
trict court  of  Cleveland  county  to  recover 
upon  a  fire  insurance  policy,  issued  by  the 
defendant  in  error  to  the  plaintiff  in  error, 
covering  the  dwelling  house  situated  upon 
a  farm  in  Cleveland  county,  which  was  to- 


And  in  Foster  v.  Pioneer  Mut.  Ins.  Asso. 
37  Wash.  288,  79  Pac.  798,  the  company  was 
held  estopped  notwithstanding  a  clause  in 
small  type  in  the  application  containing  a 
limitation  on  tho  authority  of  the  agent. 

Again,  in  a  number  of  cases  the  insur- 
ance company  has  been  held  estopped  under 
the  circumstances  stated  at  the  beginning 
of  the  note,  notwithstanding  an  express 
stipulation  that  the  person  soliciting  the  in- 
surance should  be  deemed  the  agent  of  the 
applicant,  and  although  there  was  no  stat- 
ute declaring  otherwise.  Fidelity  &  C.  Co.  v. 
Oehne,  94  111.  App.  117;  Kausal  v.  Minnesota 
Farmers'  Mut.  F.  Ins.  Asso.  31  Minn.  17,  47 
Am.  Rep.  776,  16  N.  W.  430;  Planters'  Ins. 
Co.  v.  Myers,  5.5  Miss.  479,  30  Am.  Rep.  521 ; 
American  L.  Ins.  Co.  v.  Ma  hone.  56  Miss. 
180. 

It  was  held  in  Koval  Neighbors  v.  Boman, 
177  111.  27,  52  N.  E^  264,  that  the  company 
was  estopped  where  the  medical  examiner 
inserted  a  false  answer  to  a  question  cor- 
rectly answered  by  the  applicant,  notwith- 
standing a  stipulation  in  the  application 
purportmg  to  make  the  medical  examiner 
the  agent  of  the  applicant.  The  court,  in  this 
case,  expressly  disapproved  of  the  decision 
in  the  Fletcher  Case,  remarking  that  the 
courts  in  the  majority  of  the  states  had  re- 
fused to  follow  the  rule  there  laid  down. 

A  similar  decision  was  made  in  Stemaman 
v.  Metropolitan  L.  Ins.  Co.  170  N.  Y.  13, 
57  L.R.A.  318,  88  Am.  St.  Rep.  625,  62  N.  E. 
763,  with  reference  to  erroneous  answers  in- 
serted by  the  medical  examiner.  The  court 
intimated  that  the  rule  might  be  otherwise 
with  respect  to  falee  answers  inserted  by 
the  person  soliciting  the  insuranoe,  in  tho 
part  of  the  apptication  relating  to  age, 
health,  family  history,  etc.,  of  the  appli- 
<^nt;  but  this  distinction  was  repudiated  in 
Reilly  V.  Empire  L.  Ins.  Co.  99  App.  Div. 
5.35,  90  N.  Y.  8upp.  866.  holding  that,  where 
the  insurance  company  repudiates  liability 
because  of  false  statements  contained  in  the 
application,  the  beneficiary  may  show  that 
the  insured  gave  truthful  answers  to  the 
agent  taking  the  application,  and  that  the 
latter  inserted  false  answers  therein,  not- 
withstanding a  stipulation  in  the  appHca- 
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tion  by  which  the  insured  agreed  that  the 
person  soliciting  or  taking  the  application 
should  be  deemed  his  agent. 

The  doctrine  of  the  Fletcher  Oaae  was 
held,  in  Continental  L.  Ins.  Co.  v.  Chamber- 
lain, 1.32  U.  8.  304,  33  L.  ed.  341,  10  Sup.  Ct. 
Rep.  87,  not  to  apply  where  the  law  of  the 
state  governing  the  contract  provides  that  a 
person  who  solicits  or  procures  applications 
for  insurance  shall  be  held  to  be  the  agent 
of  the  insurance  company;  and,  the  Fletcher 
Case  having  thus  been  distinguished,  the 
rule  declared  at  the  beginning  of  the  note 
was  applied,  and  the  company  held  estopped. 

The  Fletcher  Case  was  distinguished  upon 
the  same  ground  in  New  York  L.  Ins.  Co.  v. 
Russell,  23  C.  C.  A.  43,  40  U.  S.  App.  630,  77 
Fed.  95,  and  Marston  v.  Kennebec  Mut.  L. 
Ins.  Go.  89  Me.  266,  66  Am.  St.  Rep.  412,  30 
Atl.  380,  involving  state  statutes  substan- 
tially like  that  involved  in  the  Chamberlain 
Case. 

Although,  as  is  apparent  from  the  cases 
above  cited,  the  doctrine  of  the  Fletcher 
Case  has  not  been  very  generally  followed 
by  the  state  courts,  yet  it  has  been  adopted 
in  a  few  states.  See  Dimick  v.  Metropolitan 
L.  Ins.  Co.  69  N.  J.  L.  384,  62  L.R.A.  774,  65 
Atl.  291 ;  Leonard  v.  State  Mut.  Life  Assur. 
Co.  24  R.  I.  7,  96  Am.  St.  Rep.  698,  51  Atl. 
1049;  CRourke  v.  John  HancocK  Afut.  L.  Ins. 
Co.  23  R.  1.  4.57,  57  L,R.A.  496,  91  Am.  St. 
Rep.  643,  50  Atl.  834.  The  same  doctrine 
was  adopted  by  the  Connecticut  supreme 
court  in  Ryan  v.  World  Mut.  L.  Ins.  Oo.  41 
Conn.  168,  19  Am.  Rep.  400,  before  the  de- 
cision of  the  Fletcher  Case;  and  the 
Massachusetts  supreme  court,  in  McCoy  v. 
Metropolitan  L.  Ins.  Co.  133  Mass.  82,  also 
decided  before  the  Fletcher  case,  goes  even 
farther  than  that  case,  refusing  to  follow 
the  doctrine  of  Union  Mut.  L.  Ins.  Co.  v. 
Wilkinson,  13  Wall.  222,  20  L.  ed.  617,  and 
American  L.  Ins.  Co.  v.  Ma  hone,  21  Wall. 
152,  22  L.  ed.  593,  which,  as  already  shown, 
support  the  principle  stated  at  the  b.-^gin- 
ning  of  the  note,  in  the  absence  of  state- 
ments or  .stipulations  in  the  application  like 
those  in  the  Fletcher  Case. 

The  Maryland  supreme  court,  in  Globe 
Reserve  Mut.  L.  Ins.  Co.  v.  Duffy,  76  Md. 
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tally  destroyed  by  fire.  Trial  was  had  in 
that  court,  resulting  in  a  judgment  for  the 
defendant  in  error  for  costs.  A  motion  for 
a  new  trial  was  heard  and  overruled  by  the 
court.  Exceptions  saved,  and  plaintiff  in 
error  brings  the  case  here  by  petition  in  er- 
ror and  case  made  for  review. 

At  the  trial  of  the  case  the  parties  stipu- 
lated relative  to  certain  facts,  which  stipu- 
lation is  as  follows :  "It  is  hereby  stipulated 
and  agreed  by  and  between  the  placintiff  and 
defendant  that  at  the  time  of  the  making  of 
the  application  in  writing  for  the  insurance 
involved  in  this  action,  and  at  the  time  of 
the  writing  of  the  policy,  that  the  Deming 
Investment  Company,  plaintiff  herein,  had 
been  the  defendant  in  an  action  commenced 
by  Lulu  Davidson,  as  the  next  friend  of  the 
minor  heirs  of  John  Davidson,  deceased,  in- 
volving the  land  upon  which  the  buildings 
insured  by  the  policy  involved  in  this  case 
is  situated,  in  Cleveland  county,  Oklahoma; 
that  in  said  action  the  Deming  Investment 
Company,  as  one  of  the  defendants,  filed  its 
answer  by  way  of  cross-petition  for  the  fore- 
closure of  a  second  real-estate  mortgage, 
upon  said  premises,  executed  by  John  D. 
Davidson  and  Lulu  Davidson,  husband  and 
wife,  in  which  said  case  Jane  Lyons  was  one 
of  the  defendants  and  by  answer  discloses 
that  she  was  the  owner  of  a  mortgage^on 
said  real  estate  described  in  said  policy  of 


insurance,  by  an  assignment  from  the  Dem< 
ing  Investment  Company,  plaintiff  herein, 
for  the  sum  of  $1,000;  that  in  said  action 
the  Deming  Investment  Company  recovered 
a  judgment  for  the  amount  claimed  by  way 
of  foreclosure  of  said  second  mortgage,  and 
that  said  judgment  was  subject  to  a  first 
mortgage  of  which  Jane  Lyons  was  the 
ovi'ner,  and  assigned  from  the  Deming  In- 
vestment Company;  that  thereafter  execu- 
tion was  issued  on  the  said  judgment,  the 
property  was  advertised  by  the  sheriff  of 
Cleveland  county,  and  sold  subject  to  the 
mortgage  of  Jane  Lyons,  the  Deming  In- 
vestment Company  becoming  the  purchaser 
at  said  sale,  and  that  thereafter,  on  motion 
of  the  purchaser,  the  Deming  Investment 
Company,  the  sale  was  confirmed  in  the 
Deming  Investment  Company,  and  approved 
by  the  district  court  of  Cleveland  county; 
that  thereafter  an  appeal  was  prosecuted  in 
said  cause  to  the  supreme  court  of  the  ter- 
ritory of  Oklahoma,  which  said  appeal  was 
pending  in  the  supreme  court  of  the  terri- 
tory of  Oklahoma  at  the  time  the  insurance 
was  applied  for  in  this  action,  to  wit,  the 
22d  day  of  November,  1901,  and  at  the  time 
said  policy  involved  in  this  action  was  is- 
sued, on,  to  wit,  the  same  date;  that  there- 
after the  supreme  court  of  the  territory  of 
Oklahoma,  by  a  proper  mandate,  dismissed 
the  said  appeal  prosecuted  by  the  said  heirs 


293,  25  Atl.  227,  thus  states  the  rule  on  the 
subject  under  discussion:  "And  so,  where 
false  answers  have  been  written  by  the 
agent  without  the  knowledge  of  the  assured, 
but  the  latter  has  the  means  at  hand  to  dis- 
cover the  falsehood  and  negligently  omits 
to  use  them,  he  will  be  regarded  as  an  in- 
strument in  the  perpetration  of  the  fraud, 
and  no  recovery  could  be  had  upon  the  pol- 
icy. [  est  ing  the  Fletcher  Case.]  .  .  . 
If  the  assured  be  neither  an  accomplice  nor 
an  instrument,  and  be  imposed  upon,  with- 
out fault  on  his  own  part,  by  the  agent  of 
the  company,  his  beneHciary  will  be  entitled 
to  recover,  notwithstanding  the  statements 
are  insccurate  or  untrue." 

In  disposing  of  the  question  at  bar  upon 
the  ground  that  the  insurer's  agent  had  no 
authority  to  waive  any  provisions  or  condi- 
tions of  the  policy  or  application,  the  court,  in 
Deming  Investment  Co.  v.  Shawnee  F.  Ins. 
Co..  appears  to  have  followed  the  reasoning 
in  the  Fletcher  Case.  This  mode  of  dispos- 
ing of  the  question,  however,  seems  entirely 
to  ignore  the  distinction  between  waiver 
and  estoppel.  The  facts  which  appeared  in 
the  Deming  Case,  namely,  that  the  appli- 
cant correctly  answered  the  questions  to  the 
insurer's  agent,  but  that  the  latter  either 
nea:Hcently  or  fraudulently  inserted  false 
answers  in  the  application,  would  seem  to 
present  the  question  whether  the  company 
was  not  estopped,  by  reason  of  the  fraud  or 
negligence  of  its  agent,  to  rely  on  the  fal- 
sity of  the   answers,  rather   than   on   the 
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question  whether  the  agent  had  authority 
to  waive  the  condition  that  the  company 
should  not  be  affected  by  statements  not 
embodied  in  the  application.  A  different 
case  would  have  been  presented  if  it  had  ap- 
peared that  the  applicant  knew  that  the 
answer  inserted  in  the  application  was  er- 
roneous, but  relied  upon  the  assurance  of  the 
agent  that  it  was  immaterial.  Upon  the 
latter  state  of  facts,  the  question  would 
clearly  have  been  one  as  to  waiver,  and  not 
as  to  estoppel.  Upon  the  first  state  of  facts, 
the  contention  of  the  insured  is,  or  should 
be,  not  that  the  agent  waived  a  correct 
answer,  but  that  by  the  fraud  or  negligence 
of  the  agent  he  was  deceived  into  making  a 
false  answer  to  a  question  which  he  intended 
to  answer  correctly,  and  that,  having  been 
thus  misled  by  the  insurer's  agent,  it  ought 
to  be  estopped  to  take  advantage  of  the  fal- 
sity of  the  answer.  The  force  of  this  con- 
tention is  doubtless  weakened  by  the  appli- 
cant's opportunity  to  discover  the  fraud  or 
negligence  of  the  insurer's  agent  before  sign- 
ing the  application,  and  that  feature  of  the 
situation  doubtless  renders  the  question 
whether  the  company  ought  to  be  held  es- 
topped one  of  considerable  difficulty;  but, 
upon  the  assumption  that  the  applicant  an- 
swered the  question  correctly  and  did  not 
know  that  the  agent  had  inserted  a  false 
answer,  it  seems  unsatisfactory  to  dispose 
of  the  point  upon  the  ground  of  the  agent's 
lack  of  authority  to  waive  a  correct  answer. 
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of  John  Davidson,  for  the  reason  that  the 
case  made  was  not  made  and  served  within 
the  time  allowed  by  the  court,  and  as  pre- 
scribed by  law  therefor,  affirming  the  judg- 
ment of  the  confirmation  of  the  district 
court  appealed  from,  which  said  mandate 
was  spread  upon  the  records  of  the  district 
court  of  Cleveland  county  after  the  policy 
of  insurance  was  issued  to  the  plaintiff 
herein,  and  thereafter  the  district  court  of 
Cleveland  county  directed  the  then  sheriff, 
by  proper  order,  to  make  and  execute  to  the 
Deming  Investment  Company  a  deed  for  said 
premises,  said  order  being  made  on  the  2d 
day  of  December,  1901,  as  shown  in  Journal 
6,  pp.  541,  542,  which  order  is  here  referred 
to,  and  the  recitals  therein  are  agreed  to, 
and  which  order  is  as  follows,  to  wit:" 
[Here  follows  the  order  of  the  district  court 
of  December  2,  1901,  directing  the  sheriff  to 
execute  a  deed  to  defendant  in  error.] 

November  26,  1901,  the  plaintiff  in  error 
entered  into  a  written  contract  with  Samuel 
F.  Sewell,  in  consideration  of  the  sum  of 
$3,800,  to  sell  and  convey  to  him  the  land 
upon  which  the  house  covered  by  the  insur- 
ance policy  was  situated,  which  contract  re- 
cited the  court  proceedings  mentioned  in  the 
stipulation  hereinbefore  set  out,  and  pro- 
vides that  as  soon  as  a  proper  judgment 
could  be  obtained  in  the  district  court  in 
conformity  to  the  mandate  of  the  supreme 
court  that  would  enable  the  plaintiff  in 
error  to  procure  a  sheriff's  deed  to  the  land, 
and  the  court  should  hold  that  another  suit 
then  pending  did  not  create  a  cloud  upon 
its  title,  the  plaintiff  in  error  would  imme- 
diately thereafter  make  and  execute  a  war- 
ranty deed  to  Sewell  upon  payment  to  it 
within  twenty  days  thereafter  of  $3,800, 
lesj*  $250  paid;  the  receipt  of  which  is  ac- 
knowledged. And  it  is  further  provided  that, 
if  the  plaintiff  in  error  did  not  acquire  and 
furnish  to  Sewell  a  good  title  to  the  land  on 
or  before  February  1,  1902,  it  would,  upon 
demand,  return  to  Sewell  the  $250,  with  in- 
terest thereon  at  the  rate  of  6  per  cent  per 
annum.  The  house  was  totally  destroyed  by 
fire  on  the  evening  of  December  4,  or  morn- 
ing of  December  6,  1901.  The  deed  was  ex- 
ecuted by  the  sheriff  to  plaintiff  in  error 
December  7  or  8,  1901,  after  the  fire.  A  deed 
to  Sewell  was  executed  by  plaintiff  in  error 
before  the  fire,  but  not  delivered  until  De- 
cember 30th,  after  the  fire,  at  which  time 
Sewell  made  a  further  cash  payment,  and 
executed  a  mortgage  for  deferred  payments. 

The  petition  in  error  contains  five  assign- 
ments of  error  under  which  the  questions 
involved  herein  and  argued  by  counsel  in 
their  briefs  are  as  to  whether  the  insurance 
policy  was  invalidated: 

First.  By  reason  of  certain  misstatements 
in  the  written  application,  signed  bv  the  in- 
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sured.  The  insurance  policy  involved  was 
written  by  A.  Kinkaid,  who  was  at  the  time 
local  agent  for  defendant  at  Norman,  with 
power  to  solicit  insurance  and  to  receive  ap- 
plications therefor,  and  with  power  to  write 
and  countersign  policies  of  insurance  as  such 
agent,  subject  to  the  approval  of  the  defend- 
ant. That  before  writing  the  policy  he  was 
requested  to  get  insurance  on  the  building 
by  Mr.  Rule  of  Oklahoma  City,  agent  for 
plaintiff.  Kinkaid  was  at  the  time  of  writ- 
ing the  policy  acquainted  with  the  property 
to  be  insured,  and  familiar  with  all  the  con- 
ditions of  the  title  of  the  plaintiff  in  the 
land;  that  at  the  time  he  wrote  and  signed 
the  policy  he  prepared  and  wrote  an  appli- 
cation on  the  form  used  by  defendant,  from 
his  personal  knowledge  of  the  facts  with 
reference  to  the  property,  and  forwarded  by 
mail  to  Mr.  Rule  at  Oklahoma  City,  to  be 
signed  by  him  as  agent  for  plaintiff  if  found 
correct,  which,  when  received,  was  signed 
by  Mr.  Rule,  and  returned  to  Mr.  Kinkaid. 
Contained  in  the  application  is  the  follow- 
ing: 

"(18)  Is  the  title  in  your  own  name?  If 
other  than  fee-simple  title,  what  kind  of  a 
title  have  you?  Explain  fully.  A.  Property 
was  sold  under  foreclosure.  Court  has  or- 
dered sheriff  to  make  deed  to  this  company. 
Plaintiff  made  appeal  to  supreme  court, 
which  causes  delay  in  issuing  deed. 

"(20)  Is  it  encumbered  in  any  way?  If 
so  how  much  and  when  due?  A.  The  entire 
encumbrance  is  *Xone.'   No. 

"It  is  understood  by  the  applicant  that 
the  company  will  not  be  bound  by  any  rep- 
resentation of  the  applicant,  or  promises  of 
the  agent  not  contained  herein,  and  any 
subsequent  encumbrance,  insurance,  change 
of  ownership,  occupancy,  or  premises  becom- 
ing vacant  without  consent  of  the  company, 
will  render  the  policy  void.  Having  read  the 
foregoing  application  and  fully  understand- 
ing its  contents,  I  warrant  it  to  contain  a 
full  and  true  description  and  statement  of 
the  condition,  situation,  value,  occupancy, 
and  title  of  the  property  hereby  proposed  to 
be  insured,  and  I  warrant  the  answer  to 
each  of  the  foregoing  questions  to  be  true: 
and  I  agree  that  this  jnsiirance  shall  not  be 
binding  on  said  company  until  approved  by 
its  secretary." 

That  the  application  misstated  the  facts 
is  not  disputed,  but  it  is  argued  by  plaintiff 
that,  in  view  of  the  facts  that  the  agent  of 
the  defendant,  who  wrote  the  policy,  wrote 
the  application,  and  was  at  the  time  in- 
formed as  to  the  true  condition  of  the  title 
of  plaintiff,  that  the  defendant  cannot  now 
be  heard  to  deny  the  validity  of  the  policy 
for  reason  of  such  misstatements;  Mr.  Kin- 
kaid testified  that  he  knew  of  the  Lyon 
mortgage  and  the  condition  of  plaintiff's  ti- 
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tie  at  the  time  that  he  wrote  the  policy  and 
application.  It  is  not  shown  or  claimed  that 
the  knowledge  of  Kinkaid  was  ever  commu- 
nicated to  the  defendant,  or  that  it  had  any 
actual  knowledge  of  the  condition  of  plain- 
tifTs  title  before  the  building  was  destroyed 
by  fire,  other  than  that  contained  in  the 
application.  The  policy  contains  the  follow- 
ing provision:  "If  an  application,  survey, 
plan,  or  description  of  property  is  taken,  it 
shall  be  a  part  of  this  contract  and  war- 
ranty by  the  insured.*'  And  it  further  pro- 
vides: "This  entire  policy  shall  be  void  if 
the  insured  has  concealed  or  misrepresented, 
in  writing  or  otherwise,  any  material  fact 
or  circumstance  concerning  this  insurance  or 
the  subject  thereof;  or  if  the  interest  of  the 
insured  in  the  property  be  not  truly  stated 
herein."  Under  the  express  provisions  and 
conditions  of  the  application  and  policy,  the 
application  is  made  a  part  of  the  contract 
of  insurance,  and  the  defendant  warranted 
its  answers  to  the  questions  in  the  applica- 
tion to  be  true,  and  it  cannot  now  be  per- 
mitted to  say  that  it  was  ignorant  of  its 
contents,  in  the  absence  of  fraud  or  mis- 
take ;  so  that  unless  the  conduct  and  knowl- 
edge of  defendant's  agent  as  to  the  condition 
of  the  title  of  the  plaintiff  would  be  held  to 
be  a  waiver  of  the  stipulated  warranty,  then 
the  contract  of  insurance  is  invalidated,  and 
the  plaintiff  caimot  recover;  for  it  will  not 
be  disputed  that  a  misrepresentation  by  an 
applicant  for  a  policy  of  fire  insurance,  in 
his  application  as  to  his  title  to  the  prop- 
erty insured,  avoids  the  conti*act  of  insur- 
ance as  to  the  property  covered  by  the  pol- 
icy. 

The  case  of  American  Ins.  Co.  v.  Gilbert, 
27  Mich.  429,  was  a  case  in  which  there  was 
a  misrepresentation  in  the  application  as 
to  the  value  of  the  property  insured.  When 
the  insurance  was  applied  for  the  agent  of 
the  insurance  company  personally  inspected 
the  property  and  knew  its  true  value,  but 
wrote  into  the  application,  which  was  signed 
by  the  applicant,  the  valuation  in  excess  of 
the  true  value,  and  which  was  known  by  the 
applicant  not  to  be  a  true  statement  of  its 
value.  We  quote  from  the  syllabus:  "An 
applicant  for  insurance  cannot  escape  re- 
sponsibility for  the  statement  of  facts  which 
he  iuiserts  himself  in  the  application,  or  per- 
mits an  agent  of  the  insurer  to  insert  as  his, 
upon  which  he  is  just  as  well  informed  as 
the  agent  himself,  such  as  the  condition, 
.situation,  and  value  of  his  own  property  to 
be  insured,  by  showing  that  he  was  induced 
by  such  agent,  knowingly  and  against  his 
own  judgment,  to  state  thorn  falsely." 

Tlio  case  of  New  York  L.  Ins.  Co.  v. 
Vletcher,  117  U.  S.  519,  29  L.  ed.  934,  6  Sup. 
Ct.  Rep.  837.  was  a  case  wherein  a  person 
applied  in  St.  T.ouis  to  an  agent  of  a  New 
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York  insurance  company  for  insurance  on 
his  life.  The  agent,  imder  general  instruc- 
tions, questioned  him  on  subjects  material 
to  the  risk.  He  made  answers  which,  if  cor- 
rectly written  do^vn  and  transmitted  to  the 
company,  would  have  probably  caused  it  to 
decline  the  risk.  The  agent,  without  the 
knowledge  of  the  applicant,  wrote  down  false 
answers,  concealing  the  truth,  which  were 
signed  by  the  applicant  without  reading  and 
by  the  agent  transmitted  to  the  company, 
and  the  company  thereupon  assumed  the 
risk.  It  was  conditioned  in  the  policy  that 
the  answers  were  part  of  it,  and  that  no 
statement  to  the  agent,  not  thus  transmit- 
ted, should  be  binding  on  his  principal. 
Held,  that  the  policy  was  void.  The  opinion 
of  the  court  was  delivered  by  Mr.  Justice 
Field,  and  we  quote  from  a  portion  of  the 
opinion :  "It  is  conceded  that  the  statements 
and  representations  contained  in  the  an- 
swers, as  written,  of  the  assured  to  the  ques- 
tions propounded  to  him  in  his  application, 
respecting  his  past  and  present  health,  were 
material  to  the  risk  to  be  assumed  by  the 
company,  and  that  the  insurance  was  madt* 
upon  the  faith  of  them,  and  upon  his  agree- 
ment accompanying  them  that,  if  they  were 
false  in  any  respect,  the  policy  to  be  iasue<l 
upon  them  should  be  void.  It  is  sought  to 
meet  and  overcome  the  force  of  this  con- 
ceded fact  by  proof  that  he  never  made  the 
statements  and  representations  to  which  his 
name  is  signed ;  that  he  truthfully  answered 
those  questions;  that  false  answers  written 
by  an  agent  of  the  company  were  inserted 
in  place  of  those  actually  given,  and  were 
forwarded  with  the  application  to  the  home 
office;  and  it  is  contended  that,  such  proof 
being  made,  the  plaintiff  is  not  estopped 
from  recovery.  But.  on  the  assumption  that 
the  fact  as  to  the  answers  was  as  stated,  and 
that  no  further  obligation  rested  upon  the 
assured  in  connection  with  the  policy,  it  is 
not  easy  to  perceive  how  the  company  can 
be  precluded  from  setting  up  their  falsity, 
or  how  any  rights  upon  the  policy  ever  ac- 
crued to  him.  It  is,  of  course,  not  necessary 
to  argue  that  the  agent  had  no  authority 
from  the  company  to  falsify  the  answers,  or 
that  the  assured  could  acquire  no  riglit  by 
virtue  of  his  falsified  answers.  Both  he  and 
the  company  were  deceived  by  the  fraudu- 
lent conduct  of  the  agent.  The  assured  was 
placed  in  the  position  of  making  false  rep- 
resentations in  order  to  secure  a  valuable" 
contract,  which,  upon  a  truthful  report  of 
his  condition,  couhl  not  havo  been  obtaim»d. 
By  them  the  company  was  imposed  upon, 
and  induced  to  enter  into  the  contract.  In 
such  a  case,  assuming  that  both  parties 
acted  in  good  faith,  justice  would  require 
that  the  contract  he  canceled  and  the  pre- 
miums returned.    As  the  present  action  is 
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not  for  such  a  cancelation,  the  only  recovery 
which  the  plaintiff  could  properly  have  upon 
the  facts  he  asserts,  taken  in  connection 
with  the  limitation  upon  the  powers  of  the 
agent,  is  for  the  amount  of  the  premiums 
paid,  and  to  that  only  would  he  he  entitled 
hy  virtue  of  the  statute  of  Missouri.  But 
the  c$u»e  as  presented  hy  the  record  is  by  no 
means  as  favorable  to  him  as  we  have  as- 
Humed.  It  was  his  duty  to  read  the  application 
he  signed.  He  knew  that  upon  it  the  policy 
would  be  issued,  if  issued  at  all.  It  would 
introduce  great  uncertainty  in  all  business 
transactions  if  the  party  making  written 
proposals  for  a  contract,  with  representa- 
tions to  induce  its  execution,  should  be  al- 
lowed to  show,  after  it  had  been  obtained, 
that  he  did  not  know  the  contents  of  his 
propos.ll,  and  to  enforce  it.  notmthstanding 
their  falsity  as  to  matters  essential  to  its 
obligation  and  validity.  Contracts  could  not 
be  made,  or  business  fairly  conducted,  if  such 
a  rule  should  prevail;  and  there  is  no  rea- 
son why  it  should  be  applied  merely  to  con- 
tracts of  insurance.  There  is  nothing  in 
their  nature  Avhich  distinguishes  them  in 
this  particular  from  others.  But  here  the 
right  is  asserted  to  prove,  not  only  that  the 
assured  did  not  make  the  statements  con- 
tained in  his  answers,  but  that  he  never 
read  the  application,  and  to  recover  upon 
a  contract  obtained  by  representations  ad- 
mitted to  be  false,  just  as  though  they  were 
true.  If  he  had  read  even  the  printed  lines 
of  his  application,  he  would  have  seen  that 
it  stipulated  that  the  rights  of  the  company 
could  in  no  respect  be  affected  by  his  verbal 
statements,  or  by  those  of  his  agents,  imless 
the  same  were  reduced  to  writing  and  for- 
wardetl  with  his  application  to  the  home 
office.  The  company,  like  any  other  princi- 
pal, could  limit  the  authority  of  its  agents, 
and  thus  bind  all  parties  dealing  with  them 
with  knowledge  of  the  limitation.  It  must 
be  presumed  that  he  read  the  application, 
nnd  was  cognizant  of  the  limitations  therein 
expressed.  In  Olobe  Mut.  Ti.  Ins.  Co.  v. 
Wolff.  9.5  U.  S.  329,  24  L.  ed.  .388,  the  policy 
declared  that  the  agents  of  the  company 
were  not  authorized  to  waive  forfeitures,  and 
this  court  held  that  effect  must  lie  given  to 
the  provision,  except  so  far  as  the  subse- 
quent acts  of  the  company  permitted  it  to  be 
disregarded.  In  Knickerbocker  L.  Inn.  Co.  v. 
Norton,  96  U.  8.  240,  24  L.  ed.  691,  the  pol- 
icy contained  an  express  declaration  that 
the  agents  of  the  company  were  not  author- 
ized to  make,  alter,  or  abrogate  contracts, 
or  waive  forfeitures ;  and  this  court  held  that 
the  company  could  have  insisted  upon  those 
terms  had  it  so  chosen.  .  .  .  The  present 
case  is  very  different  from  Union  Mut.  Ins. 
Co.  V.  Wilkinson,  13  Wall.  222,  20  L.  ed.  617, 
and  from  American  L.  Ins.  Co.  v.  Mahone, 
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21  Wall.  152,  22  L.  ed.  593.  In  neither  of 
these  cases  was  any  limitation  upon  the 
power  of  the  agent  brought  to  the  notice  of 
the  assured.  Reference  was  made  to  the  in- 
terested and  officious  zeal  of  insurance 
agents  to  procure  contract^,  and  to  the  fact 
that  the  parties  who  were  induced  to  take 
out  policies  rarely  knew  anything  concern- 
ing the  company  or  its  officers,  but  relied 
upon  the  agent  who  had  persuaded  them  to 
effect  insurance,  'as  the  full  and  complete 
representative  of  the  company  in  all  that  is 
said  or  done  in  making  the  contract;'  and 
the  court  held  that  the  powers  of  the  agent 
are  prima  facie  coextensive  with,  the  busi- 
ness intrusted  to  his  care,  and  w^ould  not 
be  narrowed  [down]  by  limitations  not  com- 
municated to  the  person  with  whom  he  dealt. 
Where  such  agents,  not  limited  in  their  au- 
thority, undertake  to  prepare  applications 
and  take  down  answers,  they  wnll  be  deemed 
as  acting  for  the  companies.  Tn  such  cases 
it  may  well  be  held  that  the  description  of  the 
risk,  though  nominally  proceeding  from  the- 
assured,  should  be  regarded  as  the  act  of 
the  company.  Nothing  in  these  views  has 
any  bearing  upon  the  present  case.  Here^ 
the  power  of  the  agent  was  limited,  and  no- 
tice of  such  limitation  given  by  being  em- 
bodied in  the  application,  which  the  assured 
was  required  to  make  and  sign,  and  which, 
as  we  have  stated,  he  must  be  presumed  to 
have  read.  He  is  therefore  bound  by  its 
statements." 

In  the  case  of  Northern  Assur.  Co.  v. 
Grand  View  Bldg.  Asso.  183  U.  8.  308,  46 
L.  ed.  213,  22  Sup.  Ct.  Rep.  133,  Mr.  Justice 
Shiras  delivered  the  opinion  of  the  court, 
and,  after  citing  from  a  number  of  New 
York  cases,  uses  the  following  language :  ''It 
is  doubtless  true  that  in  several  later  cases 
the  New  York  court  of  appeals  seems  to 
have  departed  from  the  principles  of  the 
previous  cases,  and  to  have  held  that  the 
restrictions  inserted  in  the  contract  upon  the 
power  of  an  agent  to  waive  any  condition, 
unless  done  in  a  particular  manner,  cannot 
be  deemed  to  apply  to  those  conditions  which 
relate  to  the  inception  of  the  contract  when 
it  appears  that  the  agent  has  delivered  it 
and  received  the  premiums  with  full  knowl- 
edge of  the  actual  situation.  To  take  the 
benefit  of  a  contract  with  full  knowledge 
of  all  the  facts,  and  attempt  afterwards  to 
defeat  it,  when  called  upon  to  perform  by 
asserting  conditions  relating  to  those  facts, 
would  be  to  claim  that  no  contract  was 
made,  and  thus  operate  as  a  fraud  upon  the 
other  party.  Bobbins  v.  Springfield  P.  &  M. 
Ins.  Co.  149  N.  Y.  484,  44  N.  E.  1.59;  Wood 
V.  American  F.  Jus.  Co.  149  N.  Y.  382,  52 
Am.  St.  Rep.  733,  44  N.  E.  80.  But  see  Rohr- 
bach  V.  Germania  F.  Ins.  Co.  62  N.  Y.  63,  20 
Am.  Rep.  461,  and  Owens  v.  Holland  Pur- 
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chase  Ins.  Co.  56  N.  T.  565,  which  are  ir- 
reconcilable. The  fallacy  of  this  view  is  dis- 
closed in  the  phrases  we  have  italicized.  It 
was  thereby  assumed  that  the  agent  had 
full  knowledge  of  all  the  facts,  that  such 
knowledge  must  be  deemed  to  have  been 
disclosed  by  the  agent  to  his  principal,  and 
that,  consequently,  it  would  operate  as  a 
fraud  upon  the  assured  to  plead  a  breach  of 
the  conditions.  This  mode  of  reasoning  over- 
looks both  the  general  principle  that  a  writ- 
ten contract  cannot  be  varied  or  defeated 
by  parol  evidence,  and  the  express  provision 
that  no  waiver  shall  be  made  by  the  agent 
except  in  .writing  indorsed  on  the  policy.  As 
we  shall  hereafter  show  when  we  come  to 
consider  the  meaning  and  legal  purport  of 
the  contract  in  suit,  such  express  provision 
was  intended  to  protect  both  parties  from 
the  dangers  involved  in  disregarding  the  rule 
of  evidence.  The  mischief  is  the  same 
whether  the  condition  turned  upon  facts  ex* 
isting  at  and  before  the  time  when  the  con- 
tract was  made,  or  upon  facts  subsequently 
taking  place." 

Tliere  is  no  evidence  in  the  record  to  show 
that  Kinkaid,  the  local  agent,  either  before 
or  after  he  had  delivered  the  policy  and  re- 
ceived the  premium,  communicated  with  the 
insurance  company  the  true  condition  of  the 
title  of  the  plaintiff  to  the  property  insured, 
or  that  he  at  any  time  informed  the  com- 
pany that  the  property  insured  was  encum- 
bered by  mortgage  in  the  sum  of  $1,000,  or 
any  other  sum,  or  that  the  company,  pre- 
vious to  the  destruction  of  the  property  by 
fire,  had  any  knowledge  whatever  of  such 
encumbrance.  The  purpose  of  the  applica- 
tion was  to  inform  the  insurance  company 
of  the  facts  with  reference  to  the  property 
sought  to  be  insured,  and  to  furnish  it  in- 
formation upon  which  it  was  to  act  in  ac- 
cepting or  refusing  the  risk;  and  the  stipu- 
lation in  the  application  and  policy,  that, 
if  any  of  the  statements  made  in  the  appli- 
cation were  untrue,  the  policy  should  be 
void,  was  a  reasonable  stipulation,  and,  if 
the  plaintiff  had  referred  to  the  policy  is- 
sued and  delivered  to  it,  it  would  have  found 
by  the  provisions  thereof  that  the  same  was 
void  if  it  concealed  or  misrepresented  any 
fact  or  circumstance  concerning  the  insur- 
ance or  subject  thereof,  or  if  it  had  not 
stated  truly  its  interest  in  the  property  in- 
sured, and  that  the  policy  was  made  and 
accepted  subject  to  the  stipulations  and  con- 
ditions therein  contained,  and  that  no  agent 
or  officer  of  the  insurance  company  had 
power  or  should  be  deemed  to  have  waived 
any  of  the  provisions  or  conditions  of  the 
policy,  unless  such  waiver  should  be  in  writ- 
ing and  attached  to  the  policy.  The  appli- 
cation, after  being  filled  out  by  the  agent  of 
the  insurance  company,  was  forwarded  to 
4L.R.A.(N.S.) 


the  agent  of  the  plaintiff  to  be  signed  as  such 
agent,  if  found  correct.  The  mere  fact  that 
the  answers  to  the  questions  contained  in 
the  application  were  written  out  by  the 
agent  of  the  insurance  company  did  not  re- 
lieve plaintiff's  agent 'from  the  duty  or  ne- 
cessity of  examining  the  same,  and  to  seeing 
to  it  that  the  statements  in  the  application 
were  true.  In  the  case  of  Liverpool,  L.  &  G. 
Ins.  Co.  V.  T.  M.  Richardson  Lumber  Co. 
11  Okla.  585,  69  Pac.  938,  the  rule  is  stated: 
"Where  the  waiver  relied  on  is  the  act  of 
an  agent  of  the  insurance  company,  it  must 
be  shown  that  the  agent  had  express  author- 
ity from  tlie  company  to  make  the  waiver, 
or  that  the  company  subsequently,  with 
knowledge  of  the  facts,  ratified  the  unau- 
thorized action  of  the  agent." 

There  is  no  evidence  to  show,  nor  is  it 
claimed  by  the  plaintiff,  that  defendant  had 
any  knowledge  of  the  Jane  Lyons  mortgage, 
or  that  the  statement  in  the  application  for 
insurance,  that  the  property  was  not  encum- 
bered, was  false.  Kinkaid  was  an  agent,  with 
powers  strictly  defined  and  limited  by  the 
express  terms  of  the  contract  of  insurance, 
and  could  not  act  so  as  to  bind  the  defend- 
ant beyond  the  scope  of  his  authority.  The 
question  here  presented  is  not  as  to  whether 
the  insurance  company,  by  either  its  officers 
or  agents,  could  waive  the  conditions  and 
stipulations  in  its  policy,  but  is  a  question 
as  to  tlie  competency  of  the  evidence  to 
prove  such  waiver.  The  contract  of  insur- 
ance is  fully  set  forth  in  the  policy,  and  it  is 
expressly  provided  by  its  terms  that  no 
waiver  or  stipulation  shall  be  considered  ex- 
cept the  same  be  in  writing,  and  attached 
thereto,  and  that  no  representation  of  any 
agent  shall  be  binding  unless  set  forth  in 
writing.  As  we  understand.  It  is  not  pre- 
tended that  by  any  language  or  declaration 
of  Kinkaid,  the  agent  at  the  time  the  policy 
was  delivered  and  the  premiums  paid, 
claimed  to  have  power  to  waive  any  pro- 
visions or  conditions  of  the  policy.  The  con- 
tract was  in  writing,  and  in  clear  and  un- 
ambiguous terms  provided  that  the  answers 
of  the  plaintiff  contained  in  its  application 
were  warranted  to  be  true,  and  that  the  en- 
tire policy  should  be  void,  if  the  interest  of 
the  insured  in  the  property  were  not  truly 
stated,  and  that  no  officer,  agent,  or  other 
representative  of  the  company,  had  power  to 
waive  the  provisions  and  conditions  of  the 
policy,  except  in  writing,  and  attached  to 
the  policy;  so  that  to  hold  that  the  condi- 
tions and  stipulations  in  the  policy  had  been 
waived  by  the  knowledge  and  conduct  of  its 
agent  would  be  to  violate  the  well-settled 
principles  declared  by  the  former  decision 
of  this  court  in  the  case  of  Liverpool,  L.  4; 
G.  Ins.  Co.  V.  T.  M.  Richardson  Lumber  Co. 
supra,  wherein  it  is  held:    "A  contract  in 


1905. 


DEMING  IX VESTMENT  CO.  v.  JnHANN  \EE  E.  INS.  CO. 


615 


writing,  if  its  tonus  are  free  from  doubt  or 
ambigoiiy,  must  be  permitted  to  speak  for 
itself,  and  cannot  by  the  courts,  at  the  in- 
stance of  one  of  the  parties,  be  altered  or 
contradicted  by  parol  evidence,  unless  in  case 
of  fraud  or  mutual  mistake  of  facts;  and 
this  principle  is  applicable  to  contracts  of 
insurance." 

But  it  is  insisted  by  counsel  for  plaintiff 
in  error  that  the  statements  in  the  applica- 
tion for  insurance  in  this  case  are  not  war- 
ranties, but  only  misrepresentations  of  facts 
which  did  not  affect  the  insurance  company 
in  its  action;  and  that  the  written  applica- 
tion is  not  made  a  part  of  the  policy,  or  re- 
ferred to  therein.  By  the  express  terms  of 
the  policy  the  application  is  made  a  part 
of  the  contract  of  insurance,  and  by  the 
terms  of  both  the  application  and  policy  the 
statements  contained  in  the  application  are 
stipulated  warranties.  The  parties  had  a 
right  to  make  their  own  contract  upon  terms 
and  conditions  in  this  respect  as  they  saw 
fit,  and,  if  the  plaintiff  chose  to  make  his 
representations  warranties,  the  question  of 
their  materiality  becomes  imimportant ;  for, 
under  such  stipulation,  the  defendant  was 
relieved  from  showing,  and  the  plaintiff  was 
estopped  from  denying,  that  they  were  ma- 
terial to  the  contract,  and  we  are  not  per- 
mitted to  say  that  the  defendant  did  not 
deem  them  material  to  the  risk,  or  that  it 
would  have  made  the  contract  upon  other 
terms  than  it  did.  The  secretary  of  the  in- 
surance company  testified  that  the  matter 
of  encumbrance  was  material ;  and,  had  the 
company  had  any  knowledge  of  the  encum- 
brance, it  would  not  have  issued  the  policy. 
And  it  may  be  that  from  experience  he  may 
be  satisfied  that  the  matter  of  encumbrance 
upon  property  sought  to  be  insured  is  ma- 
terial to  the  risk,  and,  while  this  materiality 
he  may  not  be  able  to  prove  to  the  satisfac- 
tion of  the  court  or  jury,  he  has  a  right  to 
refuse  to  insure  property  encumbered,  and 
to  insist  that  the  statements  of  the  applicant 
in  his  application  as  to  such  matters  shall 
be  a  warranty  by  the  insured  to  be  true ;  and 
when,  as  In  this  case  so  made,  it  was  an 
agreement  on  the  part  of  the  plaintiff,  not 
only  to  warrant  the  truth  of  such  matters, 
but  that  they  are  material  to  the  contract, 
and  that  if  false,  the  contract  shall  be  void, 
therefore  all  the  statements,  representations 
contained  in  the  application,  must  be  treated 
as  warranties,  and  must  be  true  to  authorize 
a  recovery  upon  the  policy.  American  Ins. 
Co.  v.  Gilbert.  27  Mich.  429;  Phcenix  Mut. 
L.  Ins.  Co.  V.  Raddin,  120  U.  S.  183-189,  30 
L.  ed.  644-4)46,  7  Sup.  Ct.  Rep.  500;  North- 
em  Aflsur.  Go.  V.  Qrand  View  Bldg.  Asso. 
183  U.  a  306,  46  L.  ed.  213,  22  Sup.  Ct.  Rep. 
133. 

Agftin,  the  pleadings  In  this  case  contain 
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not  a  word  in  reference  to  tl»*»  knowledge, 
acts,  or  conduct  of  Kinkaid,  which  it  is  con- 
tended estops  the  defendant  from  denying 
the  validity  of  this  policy.  The  petition  sim- 
ply declares  upon  the  policy  of  insurance, 
the  loss  by  fire,  and  the  refusal  of  payment. 
The  answer  of  the  defendant  alleges  that  a 
material  condition  of  the  contract  had  been 
broken;  that  the  policy  of  insurance  was  is- 
sued by  the  defendant  in  the  belief,  and  upon 
the  plaintiff*s  special  warranty,  that  the  an- 
swers to  all  of  said  questions  were  true ;  that, 
at  the  time  that  the  application  was  issued 
and  the  policy  written,  the  answers  were 
false,  and  that  the  rights  of  the  assured  un- 
der the  policy  had  been  forfeited.  The  plain- 
tiff replied  by  a  general  and  special  denial 
of  the  matters  contained  in  the  answer,  and 
alleged  that  the  loss  set  out  in  plaintiff's 
petition  is  a  total  loss,  and  that,  under  the 
laws  of  the  territory,  defendant  was  required 
to  pay  plaintiff,  by  reason  of  said  policy  and 
said  loss,  the  face  of  the  policy.  Under  our 
Code,  the  facts  relied  upon  as  a  ground  of 
action  or  of  defense  must  be  clearly  and 
concisely  stated,  and  a  definite  issue  pre- 
sented, so  that  the  opposite  party  may  be 
fairly  notified  of  what  he  is  required  to 
meet.  Under  the  pleadings  as  they  exist, 
evidence  could  not  be  received  to  establish 
the  acts,  conduct,  or  knowledge  of  Kinkaid 
relied  on  as  an  estoppel.  All  acts,  represen- 
tations, and  conduct,  relied  on  as  an  estop- 
pel, should  be  specially  pleaded  before  evi- 
dence to  establish  the  same  can  be  received. 
Tonkawa  Mill.  Co.  v.  Tonkawa,  83  Pac.  915. 
opinion  handed  down  at  this  sitting,  and 
rases  therein  cited;  Dwelling-House  Ins.  Co. 
V.  Johnson,  47  Kan.  1,  27  Pac.  100,  and  other 
cases  cited. 

Having  reached  the  conclusion  that,  un- 
der the  provisions  and  terms  of  the  contract 
of  insurance  sued  upon,  and  under  the  plead- 
ings, the  plaintiff  cannot  recover  for  the 
reasons  stated,  it  will  not  be  necessary  to 
consider  the  other  questions  raised. 

The  judgment  of  the  District  Court  of 
Cleveland  County  is  afiirmed,  with  costs  to 
plaintiff  in  error. 

All  the  Justices  concur  except  Irwin, 
J.,  who  tried  the  case  in  the  court  below, 
not  sitting,  and  Pancoast,  J.,  as  to  section 
5  of  the  syllabus. 


RHODE  ISLAND  SUPREME  COURT. 
MARY  E.  WRYNN 

V. 

MICHAEL  R.  DOWNEY. 
(—  R.  I.  — ,  63  Ati.  401.) 

Stare  dedsit. 

1.  The  courts  cannot  change  a  rule  of 
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law  that  has  been  in  force  for  fifty  years, 
that  proof  of  fleduction  cannot  be  allowed  to 
aggravate  damages  in  an  action  for  breach 
of  promise  of  marriage. 

Breach  of  promise — seduction. 

2.  Proof  of  seduction  cannot  be  made 
in  an  action  for  breach  of  promise  of  mar- 
riage, in  aggravation  of  damages. 

Same— evidence  of  contract  or  breach. 

3.  Evidence  of  seduction  is  not  admis- 
sible to  show  either  a  contract  of  marriage 
or  its  breach. 

Same — restricting  argument. 

4.  Preventing  counsel  in  an  action  for 
breach  of  promise  of  marriage  from  com- 
menting, in  his  argument  to  the  jury,  upon 
the  fact  that  a  similar  action  had  been 
brought  by  another  woman  against  defend- 


ant, is  not  an  abuse  of  discretion  on  the 
part  of  the  trial  court. 
Same— evidence  of  compromise. 

5.  Evidence  of  an  attempted  compro- 
mise  is  inadmissible  in  an  action  for  breach 
of  promi.se  of  marriage. 

(February'  6,  1906.) 

PETITION  by  defendant  for  new  trial  of 
an  action  in  which  a  verdict  had  been 
found  against  him  for  damages  for  breach 
of  promise  of  marriage.     Granted. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Barney  &  Lee  and  Prince  H.  Xir- 
rell,  Jr.,  for  defendant: 

In  an  action  for  breach  of  promise  of  mar- 
riage,   evidence  either  of   seduction,   or  of 


Case  Note.  Right  to  prove  seduction  in 
aggravation  of  damages  in  breach  of  promise 
caae. — Several  objections  are  raised  to  al- 
lowing seduction  to  l^e  couHidered  in  ag- 
gravation of  damages  in  a  breach  of  promise 
case.  It  is  urged  that  the  parties  are  tn 
pari  delicto;  that,  since  a  woman  cannot, 
;it  common  law,  recover  for  her  own  seduc- 
tion, she  should  not  be  permitted  to  do  in- 
directly that  which  the  law  forbids  her  to  do 
directly;  that  an  action  for  seduction  is 
jnven  to  the  parent,  or  to  him  who  stands  in 
loco  porenfta  to  the  person  seduced,  and  to 
permit  the  seduced  person  herself,  also,  to 
recover  would  subject  the  reducer  to  double 
iiamages. 

Thus,  it  it  aaid  in  Weaver  v.  Bachert,  2 
Pa.  St.  80,  44  Am.  Dec.  159:  "Illicit  inter- 
(•ourse  is  an  act  of  mutual  imprudence,  and 
the  law  makes  no  distinction  between  the 
sexes  aa  to  the  comparative  infirmity  of 
their  common  nature.  A  woman  is  not  se- 
duced against  her  consent,  however  basely  it 
be  obtained ;  and  the  maxim,  Volenti  non  fit 
injuria,  is  as  applicable  to  her  as  to  a  hus- 
band whose  consent  to  his  own  dishonor  bars 
his  action  fur  criminal  conversation.  This 
maxim  runs  through  a  variety  of  actions. 
...  It  extends  even  to  contracts  in 
the  forming  of  which  the  parties  are  equally 
culpable,  the  consideration  being  immoral 
or  illegal.  If,  then,  a  woman  cannot  make 
her  seduction  a  ground  of  recovery  directly, 
how  can  she  make  it  so  indirectly?"  But  it 
is  urged  by  the  courts  which  sustain  the 
right  to  recover  aggravated  damages  that 
the  parties  are  not  in  jtari  delicto  where  the 
seduction  is  practised  upon  the  woman  under 
color  of  a  false  promise  of  marriage,  and 
Lord  Mansfield  said,  in  the  early  English 
cHse  of  Mortx)n  v.  Fenn,  3  Dougl.  K.  B.  211, 
which,  however,  did  not  involve  the  question 
of  the  right  to  increased  damages  because 
of  the  seduction,  that,  if  the  woman'ii  con- 
:^eu-t  wab  obtained  by  means  of  the  promise 
of  marriage,  which  the  man  did  not  intend 
to  fulfil,  tlii.s  was  a  clieat  on  the  part  of  the 
man. 

And  Bishop  (1  Marr.  &  Div.  S  232)  says, 
in  distinguishing  between  a  woman's  right 
to  recover  for  her  n<»duction  and  her  right 
4L.R.A.(N.R.) 


to  increased  damages,  because  of  seduction, 
in  a  broach  of  promise  case,  that,  notwith- 
standing the  apparent  similarity  between  the 
two  naRca,  yet,  looking  more  minutely  into 
the  question,  it  will  be  seen  that,  in  seeking 
to  enhance  her  damages  by  showing  seduc- 
tion, she  does  not  complain  of  the  wrong 
involved  in  the  immoral  act,  but  of  tiie 
breach  of  the  moral  and  commendable  prom- 
ise of  marriage  committed  as  a  separate 
transaction. 

And  it  is  well  said  in  Cooley  on  Torta, 
2d  ed.  §  512,  in  reply  to  one  part  of  the  argu- 
ment in  Weaver  v.  Bachert.  that,  between 
the  case  of  a  husband  consenting  to  the 
prostitution  of  his  wife  and  that  of  a  woman 
deceived  by  a  false  promise  of  marriage  into 
surrendering  her  virtue,  there  does  not  »eem 
to  be  any  such  analog}'  as  to  make  the  legal 
rules  which  should  govern  the  one  throw 
light  upon  the  other,  since  the  husband  con- 
sents from  motives  which  can  only  be  base, 
while  the  woman  is  the  victim  of  perfidy. 

In  answer  to  the  objection  that  the  law 
has  already  provided  a  remedy  for  'the  se- 
duction by  giving  the  father  of  the  one  se- 
duced a  right  of  action  therefor,  it  in  urged 
that,  in  an  action  by  the  father,  the  gist  of 
the  action  is  the  loss  uf  services,  and  that.m 
estimating  the  damages,  the  humiliation  and 
mental  sufTerinpr  of  the  daughter  are  not 
considered.  In  Tuhb«»  v.  Van  Kleek,  12  111. 
446,  the  court  said:  "It  is  also  a  mistaken 
notion  to  say  that  a  father  has  a  di«*tinct 
cause  of  action  for  the  seduction  of  his 
daughter.  Xo  action  lies  by  the  fathiT  sim- 
ply ifor  the  seduction ;  hut  he  may  have  an 
action  for  the  loss  of  service,  .  .  .  and 
it  id  only  by  a  flcticm  of  law  invented  by  the 
courts  that  he  is  allowed  damages  in  that 
action  for  the  seduc^tion.  The  damagL'h. 
even  then,  are  only  such  as  he  may  have  8U*>- 
tained  in  the  disgrace  brought  upon  his 
family  and  his  wounded  feelings  or  other- 
wise, and  nothing  is  allowed  on  account  of 
the  suffering  and  disgrace  of  the  daughter. 
It  does  not  follow,  therefore,  that  the  se- 
ducer will  be  made  to  pay  double  damages 
for  the  same  injury.  He  pays  the  father 
for  the  injury  done  him.  If  the  daughter  is 
permitted  to  recover,  it  is   for  the  injury 
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illicit  intercourse  between  tlie  parties,  is  in- 
adniiEsible  to  enhance  damages  when  the  ad- 
mission of  the  same  is  objected  to  by  the  de- 
fendant at  the  trials  unless  specially  alleged 
in  the  declaration. 

Gates  V.  McKinney,  48  Ind.  562,  17  Am. 
Kep.  768;  Felger  v.  Etzell,  75  Ind.  417; 
Tyler  ▼.  Salley,  82  Me.  I28,  19  Atl.  107; 
Leavitt  v.  Cutler,  37  Wis.  46;  Bedell  v. 
Powell,  13  Barb.  183;  MacGregor  v.  Rhode 
Island  Co.  27  R.  1.  85,  60  Atl.  761 ;  Geiger 
V.  Payne,  102  Iowa,  581,  69  N.  W.  654,  71 
N.  W.  571;  Osmun  v.  Winters,  25  Or.  260, 
35  Pac  250;  Spellings  v.  Parks,  104  Tenn. 
352,  58  S.  W.  126;  Giese  v.  Schultz,  53  Wis. 
4t)2,  10  N.  W.  698;  Judy  v.  Sterrett,  163  111. 
94,  38  N.  E.  633;  Haymond  y.  Saucer,  84 


Ind.  3 ;  Kurtz  v.  Frank,  76  Ind.  594,  40  Am. 
Rep.  275;  Wilds  v.  Bogan,  57  Ind.  453; 
Boy n ton  v.  Kellogg,  3  ^fass.  189,  3  Am.  Dee. 
122 ;  Liese  v.  Meyer,  143  Mo.  547,  45  S.  W. 
282:  Button  v.  llibbard,  82  Hun,  289,  31  N. 
Y.  Supp.  483;  Daggett  v.  Wallace,  75  Tex. 
362,  16  Am.  St.  Rep.  908,  13  S.  W.  49;  Mc- 
Kinsey  v.  Squires,  32  W.  Va.  41,  9  S.  E.  55: 
Ilattin  y.  Chapman,  46  Conn.  607 ;  Sheahan 
V.  Barry,  27  Mich.  217 ;  Smith  v.  Braun,  37 
La.  Ann.  225;  Graves  v.  Rivers,  123  Ga.  224, 
51  S.  E.  318. 

Illicit  relations  between  a  man  and  a 
woman  are  not  proof  of  a  promise  to  marry. 

Bleiler  v.  Koons,  132  Pa.  401,  19  Atl. 
140;  Boyer  v.  Sherer,  28  111.  App.  545;  Du- 
pont  V.  McAdow,  6  Mont.  226,  9-  Pac.  925. 


done  her;  and  it  often  happens  that  by  one 
act  a  wrong  may  be  done  to  several  persons, 
for  which  each  has  a  right  of  action." 

It  it  also  contended  that  in  an  action  ew 
contractu,  such  as  a  breach  of  promise  case, 
the  plaintiff  can  recover  only  such  damages 
as  will  afford  compensation  for  the  loss  of 
the  contract;  and  that  yindictive  or  ex- 
emplary damages  cannot  be  recovered.  In 
refuy  to  this,  the  cases  on  the  other  side 
contend  that  an  action  for  breach  of  con- 
tract of  marriage,  though  an  action  ew  con- 
tractu, partakes  of  the  character  of  actions 
r«  delicto,  and  that  the  rules  governing  ordi- 
nary actions  upon  contract  have  no  applica- 
tion in  such  a  case;  also,  that  it  would  be 
impossible  to  estimate  correctly  the  damages 
resulting  from  the  broken  promise  without 
taking  into  consideration  all  the  facts  as 
to  the  condition  of  the  woman  when  desert- 
ed. 

Tlie  ruling  in  Weaver  v.  Bachert  is  ap- 
]iroyed  in  Baldy  v.  Stratton.  11  Pa.  316; 
McFadden  v.  Reynolds.  *.)  Sadler  (Pa.)  105: 
20  W.  N.  C.  312,  11  Atl.  638;  and  Gring  y. 
Urch,  U2  Pa.  250,  50  Am.  Rep.  314,  3  Atl. 
841. 

The  right  to  consider  the  seduction  in  ag- 
;:(ravation  of  damages  is  also  denied  in 
Burks  V.  Shain,  2  Bibb,  343,  5  Am.  Dec.  616, 
where  the  court  said  that  "it  was  unques- 
tionably a  wrong  in  the  defendant  to  have 
debauched  the  plaintiff:  but  it  is  a  wrong 
of  which  she  was  partioepa  criminis,  and 
had  no  right  to  complain  in  a  court  of  jus- 
tice. Besides,  it  appears  that  her  father 
has  brought  suit  for  the  seduction  and  the 
consequent  expense  and  loss  of  service."  But 
in  this  case  the  seduction  took  place  before 
the  promise  of  marriage  was  made,  which 
fact  the  court  recognized  as  a  further  con- 
sideration for  denying  the  right  to  damages 
therefor,  and  well  said  that  the  seduction 
might  have  been  the  cause  of  the  promise, 
but  could  not  have  been  the  consequence. 

So,  in  Espy  v.  Jones,  37  Ala.  379,  it  was 
held  that,  if  seduction  can  ever  be  allowed 
to  aggravate  the  damages  where  the  action 
is  for  breach  of  promise  of  marriage,  it  is 
only  in  those  cases  where  the  seduction 
foilows  the  promise  and  is  effected  by  means 
4T..R.A.(N.8.) 


of  it,  and  that  seduction  before  the  promise 
of  marriage,  which,  therefore,  could  not  have 
been  the  consequence  of  such  promise,  should 
not  be  permitted  to  swell  the  damages  in  an 
action  on  the  contract. 

But  it  is  universally  admitted  that  the 
promise  must  precede  the  seduction  in  order 
that  the  latter  may  affect  the  damages. 

These  cases  and  the  case  of  Wbywn  v. 
Downey  are  believod  to  be  the  only 
ones  which  deny  the  right  to  give  evidence 
of  seduction  in  aggravation  of  damages,  al- 
though the  decision  in  favor  of  the  right 
has  been  by  a  divided  court  in  some  cases; 
and  in  the  case  of  Fidler  v.  McKinley,  21 
111.  308,  where  the  court  ruled  in  favor  of 
the  admission  of  such  eviaence,  Breese,  J., 
filed  a  strong  dissenting  opinion,  reviewing 
the  history  of  the  question  and  many  au- 
thorities. 

The  court,  in  Wbtww  v.  Downey,  has 
made  an  extensive  review  of  the  authorities ; 
but,  in  addition  to  the  authorities  there 
cited,  the  right  to  consider  seduction  in  ag- 
gravation of  damages  has  been  sustained  in 
Anderson  v,  Kirby  (Ga.)  54  S.  E.  197;  Hay- 
mond v.  Saucer,  84  Ind.  3;  Geiger  v.  Payne, 
102  Iowa,  581,  69  N.  W.  554,  71  N.  W.  571: 
Sramek  y.  Skleriar  (Kan.)  86  Pac.  566; 
Smith  v.  Braun.  37  La.  Ann.  225;  Wilbur 
v.  Johnson.  58  Mo.  600;  Liese  v.  Meyer,  143 
Mo.  547.  45  S.  W.  282;  Roper  v.  Clay,  18 
Mo.  383.  50  Am.  Deo.  314;  Jennette  v. 
Sullivan,  63  Hun,  361,  18  N.  Y.  Supp.  266: 
Getzelson  v.  Bernstein.  15  Misc.  627,  37  N. 
Y.  Supp.  220;  Matthews  v.  Cribbett,  11 
Ohio  St.  330 ;  Jarvis  v.  Johnson,  2  Ohio  Dec. 
Ileprint,  312;  Osmun  v.  Winters,  25  Or.  260, 
35  Pac.  250;  Spellings  v.  Parks,  104  Tenn. 
351,  58  S.  W.  126:  Biela  v.  Urbanczyk  (Tex. 
Civ.  App.)  85  S.  W.  451. 

And  the  fact  that  the  seduction  was  com- 
mitted beyond  the  limits  of  the  territory 
where  the  suit  is  brought  does  not  render 
evidence  thereof  inadmissible.  Davis  v. 
Pryor,  3  Ind.  Terr.  396,  58  S.  W.  660. 

And  it  has  \yeen  held  that  the  fact  of  se- 
duction may  be  given  in  evidence  notwith- 
standing the  statutes  give  an  unmarried 
woman  over  twenty-one  years  of  age  a  right 
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Messrs.  Charles  P.  Ryan,  Henry  F.  Nicker- 
son,  and  Joseph  J.  Cunningham,  for  plain- 
tiflf: 

The  fact  that  plaintiff  yielded  to  the  de- 
fendant is  almost  conclusiye  corroboration 
of  her  testimony  concerning  the  promise  of 
marriage,  and,  as  evidence  bearing  upon  the 
fact  of  the  existence  of  the  contract^  it  is 
competent  without  a  speoial  averment  in  the 
declaration. 

McConahey  v.  Griffey,  82  Iowa,  664,  48 
N.  W.  983;  Jennette  v.  Sullivan,  63  Hun, 
361,  18  N.  Y.  Supp.  266;  Logan  v.  Gray, 
Tappan  (Ohio)  37. 

It  was  evidence  of  the  breach  of  promise. 

Wells  V.  Padgett,  8  Barb.  323 ;  Millington 
V.  Loring,  L.  R.  6  Q.  B.  Div.  190;  Dent  v. 
Pickens,  34  W.  Va.  240,  26  Am.  St.  Rep. 
D21,  12  S.  E.  698;  Sheahan  v.  Barry,  27 
Mich.  217. 

The  testimony  was  competent  on  the  ques- 
tion of  damages. 

Baldy  v.  Stratton,  11  Pa.  316;  Tubbs  v. 
Van  Kleek,  12  111.  446;  Fldler  v.  McKinley. 
21  111.  308;  Coil  v.  Wallace,  24  N.  J.  L.  291; 
Millington  v.  Loring,  supra;  Sherman  v. 
Rawson,  102  Mass.  395;  Kelley  v.  Riley,  106 
Mass.  339,  8  Am.  Rep.  336;  Berry  v.  Da 
Coata,  L.  R.  1  C.  P.  331;  Lowden  v.  Mor- 
rison, 36  111.  App.  495;  Whalen  v.  Layman, 
2  Blackf.  194,  18  Am.  Dec.  157;  Kurtz  ▼. 
Frank,  76  Ind.  594,  40  Am.  Rep.  276 ;  Sauer 
v.  Schulenberg,  33  Md.  288,  3  Am.  Rep.  174 ; 
Paul  V.  Frazier,  3  Mass.  71,  3  Am.  Dec.  95; 
Bennett  v.  Beam,  42  Mich.  353,  36  Am.  Rep. 
442,  4  N.  W.  8;  Green  v.  Spencer,  3  Mo.  318, 
26  Am.  Dec.  672 ;  Bird  v.  Thompson,  96  Mo. 
424,  9  S.  W.  788;  Musselman  v.  Barker,  26 
Neb.  737,  42  N.  W.  759;  Kniffen  v.  McCon- 
nell,  30  N.  Y.  286;  Matthews  v.  Cribbett,  11 


Ohio  St.  330;  Kelley  v.  Highfield,  15  Or. 
277,  14  Pac.  744;  Conn  v.  Wilson^  2  Overt. 
233,  5  Am.  Dec.  663;  Goodall  v.  Thurman,  1 
Head,  209;  Ejiufman  v.  Fye,  99  Tenn.  145, 
42  S.  W.  25;  Daggett  v.  Wallace,  76  Tex. 
352,  16  Am.  St.  Rep.  908,  13  S.  W.  49; 
White  V.  Campbell,  13  Gratt.  573. 

Douglas,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  case  was  brought  to  recover  damages 
for  breach  of  promise  of  marriage,  and,  after 
verdict  for  the  plaintiff  for  $10,000,  the  de- 
fendant petitions  for  a  new  trial  on  the 
grounds  that  the  verdict  is  against  the  law 
and  the  evidence,  that  the  damages  are  ex- 
cessive, and  that  the  presiding  justice  erred 
in  admitting  certain  evidence  against  the 
objection  of  the  defendant,  and  in  restricting 
the  argument  of  defendant's  counsel. 

The  evidence  to  the  admission  of  which  ex- 
ception was  taken  was  offered  to  enhance  the 
damages  by  showing  that  the  defendant  had 
seduced  the  plaintiff  after  he  had  promised 
to  marry  her.  What  the  plaintiff  actually 
testified  to  was  that  at  some  time  after  the 
promise  to  marry  there  was  sexual  inter- 
course between  the  plaintiff  and  defendant. 
No  circumstances  are  given,  nor  is  it  said, 
even,  that  the  misconduct  was  suggested  by 
the  defendant. 

The  evidence  is  as  follows: 

Q.  Whether  or  not  any  time  after  the 
promise  to  marry  which  you  have  related, 
was  there  sexual  intercourse  between  you 
and  Mr.  Downey? 

A.  Yes. 

Q.  When  after  the  promise  of  marriage? 

A.  I  don't  just  remember  how  long  after. 

Q.  What  month  was  it  in? 


of  action  for  her  own  seduction.  Osmun  v. 
Winters,  supra. 

But  in  Giese  v.  Schultz,  53  Wis.  462,  10 
X.  W.  598,  65  Wis.  487,  27  N.  W.  353,  69 
Wis.  521,  34  N.  W.  913,  an  instruction  that. 
if  the  jniy  believed  the  defendant  seduced 
the  plaintiff  under  promise  of  marriage  and 
got  her  with  child,  they  might  take  into 
account  this  fact,  and  give  "such  damages 
as  she  sustained  by  reason  of  that  addition- 
al injury,"  was  held  to  be  too  broad,  as,  under 
this  rule,  the  jury  might  consider  all  the 
consequential  damages  which  might  have 
been  caused  to  the  plaintiff  by  her  having 
been  got  with  child,  while  the  only  elements 
of  damage  resulting  from  the  seduction 
which  the  jury  should  be  permitted  to  con- 
sider were  the  loss  of  virtue  and  reputation 
and  the  mental  suffering  and  sense  of  dis- 
grace thereby  caused. 

And  some  cases  hold  that  the  seduction 
must  be  alleged  in  the  complaint  in  order 
that  evidence  thereof  may  be  introduced. 
Leavitt  v.  Cutler,  37  Wis.  46;  Cates  v.  Mc- 
Kinney,  48  Ind.  662,  17  Am.  Rep.  768;  Her- 
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riman  v.  Layman.  118  Iowa.  590,  92  N.  W. 
710;  Tvler  v.  Salley,  82  Me.  128,  19  Atl. 
107;  Daggett  v.  Wallace,  75  Tex.  352,  16 
Am.  St.  Rep.  908,  13  S.  W.  49.  Contra: 
Ferguson  v.  Moore,  98  Tenn.  344,  39  S.  W. 
341;  Peehlmann  v.  Kertz,  105  111.  App.  249. 
Affirmed  in  204  111.  418.  68  K  E.  467;  Dent 
V.  Pickens,  34  W.  Va.  240,  26  Am.  St.  Rep. 
921,  12  S.  E.  698. 

Wliatover  may  be  the  justice  of  permit- 
ting evidence  of  seduction  to  be  introduced 
in  aggravation  of  damages,  it  would  be  dif- 
ficult to  prevent  the  jury  from  taking  the 
fact  of  seduction  into  consideration  in  esti- 
mating damages;  for,  aa  suggested  in  Coil 
V.  Wallace,  24  N.  J.  L.  291.  '*it  may  bo 
.  .  .  affirmed  that,  so  long  as  the  human 
breast  remains  what  it  is,  whatever  the  law 
may  decide,  or  a  judge  may  declare,  jurors, 
in  an  action  for  a  breach  ot  promise  of  mar- 
riage, will  know  whether  the  plaintiff  ha^ 
been  ruined  under  color  of  the  defendant's 
promise,  and  will  measure  their  dama^^  ac- 
cordingly.** 
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A.  I  think  June. 

Q.  State  the  drcumstances  preceding  it; 
what  was  the  conversation? 

A.  I  don't  just  remember. 

Q.  I  will  a«k  you  directly,  Was  it  done 
under  the  promise  of  marriage? 

A.  Of  course;  I  wouldn't  have  thought 
of  such  a  thing  if  I  didn't  think  he  was 
going  to  marry  me. 

Q.  Did  that  intercourse  continue^  Miss 
Wrynn? 

A.  Yes. 

'rhis  is  all  the  evidence  on  the  subject,  ex- 
cept the  defendant's  denial  of  the  fact  and 
the  statement  of  a  witness  that  the  defend- 
ant confessed  the  fact  to  him.  If  the  jury 
had  scrutinized  the  evidence  with  the  care 
which  such  an  accusation  demands  they 
might  have  declined  to  believe  that  a  woman 
who  was  virtuous  before  could  yield  to  the 
persuasion  of  a  lover,  and  then  forget  the 
month  in  which  her  fall  occurred,  and  the 
circumstances  which  led  up  to  it.  One 
would  suppose  that  so  serious  an  event  in 
her  life  would  have  marked  itself  in  her 
recollection  more  sharply  than  an  ordinary 
experience.  But  the  evidence  quoted  above 
was  admitted  and  accepted  by  the  jury  as 
proof  of  seduction,  and  the  defendant's  ex- 
ception raised  the  question  which  is  now  be- 
fore us:  Whether  or  not  in  Rhode  Island 
evidence  of  seduction  may  be  admitted  in 
Hpgravation  of  damages  in  an  action  for 
breach  of  promise  of  marriage. 

1.  The  question  came  up  for  decision  by 
the  court,  in  1851,  in  Perkins  v.  Hersey,  1 
R.  I.  493.  At  that  time  the  full  bench  of  the 
supreme  court  sat  in  jury  cases,  and  the 
charge  of  Chief  Justice  Greene  is  therefore 
the  opinion  of  the  court.  In  directing  the 
jury  as  to  the  rule  of  danuiges,  he  says: 
''The  fact  that  the  plaintiff  was  seduced  you 
will  not  consider  in  this  connection.  We 
have  a  statute  which  affords  the  plaintiff  a 
remedy  for  the  injury  thus  done  her  in  a 
more  appropriate  form."  The  last  state- 
ment of  the  charge  is  not  clear.  If  it  re- 
fers to  the  statute  (Digest  1844,  |  78,  p. 
392)  punishing  as  a  criminal  any  person 
who  should  "obtain  carnal  knowledge  of  a 
female  by  virtue  of  a  feigned  or  pretended 
marriage,  or  by  a  false  or  feigned  expressed 
promise  of  marriage,"  it  may  be  said  that 
this  affords  no  remedy  to  the  plaintiff.  The 
statute,  though  superseded  in  terms,  is  still 
substantially  eifibraced  in  the  statute  (Gen. 
laws  1896,  chap.  281,  |  6)  enacted  as  "An 
Act  for  the  Better  Protection  of  the  Persons 
of  Women  and  Girls,"  etc.  (R.  I.  Pub. 
Laws  1889,  chap.  73«,  p.  210,  January, 
1889),  which  has,  however,  a  much  broader 
scope  than  the  former  law.  The  action  of 
tort  which  the  father  or  master  has  for  the 
^'eduction  of  his  daughter  or  servant^  which 
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in  the  case  of  father  and  daughter  would  Ix' 
practically  available  for  her  benefit,  is  not 
given  by  statute.  The  report  of  the  case  re- 
cites that  the  plaintiff  had  given  birth  to  a 
child,  and  it  seems  most  likely  that  the 
"more  appropriate"  statutory  remedy  was 
the  process  by  which  the  putative  father  is 
compelled  to  take  upon  him  the  care  of  his 
child.  Whatever  may  have  been  the  allu- 
sion, the  doctrine  is  plainly  declared  and 
has  been  followed  in  this  state  for  more 
than  fifty  years.  The  principle  on  which  it 
is  founded  has  been  reafiirmed  by  this  court 
as  lately  as  October  13,  1891,  in  Conlon  v. 
Cassidy,  17  R.  I.  518,  23  Atl.  100,  where  It 
is  said:  "All  the  counts  in  the  declaration 
except  that  entitled  'additional  count'  are 
to  be  regarded  as  counts  for  seduction,  the 
promises  of  marriage  being  introduced  mere- 
ly in  aggravation.  To  these  counts  the  de- 
murrer is  sustained.  The  plaintiff  cannot 
allege  her  own  criminal  misconduct  as  a 
ground  of  action."  The  opinion  in  Mainz  v. 
Lederer,  21  R.  I.  370,  376,  43  Atl.  876,  at- 
tempts to  explain  away  the  decision  in 
Perkins  v.  Hersey,  supra,  and,  while  af- 
firming the  doctrine  of  Conlon  v.  Cassidy, 
that  for  mere  seduction  there  can  be  no  ac- 
tion, holds  that,  "assuming  seduction 
brought  about  solely  through  a  promise  of 
marriage,"  the  fact  of  seduction  may  be 
considered  in  assessing  damages.  The  court, 
in  this  decison,  therefore,  presume  to  change 
the  law  which  had  always  prevailed  in  thin 
state.  The  defendant  asked  for  a  reargu- 
ment,  which  was  granted  just  before  Chief 
Justice  Matteson  resigned;  and  the  reargii- 
ment  was  had,  after  Judge  Stiness  became 
chief  justice,  before  all  four  justices  of  the 
appellate  division.  The  result  was  an  even 
division  of  the  court,  and  the  petition  for 
a  new  trial  was  denied.  So  that,  while  the 
ruling  of  the  trial  court  stood  for  that  case, 
there  was  no  authoritative  decision  of  the 
question  of  law  involved.  The  case  at  bar, 
then,  brings  the  question  before  us  anew. 

Shall  this  court  now  give  to  a  woman  the 
right  to  recover  darau^es  from  her  seducer, 
who  has  likewise  violated  his  promise  to 
marry  her?  Can  it  hold  that,  while  a  wo- 
man cannot  allege  seduction  as  a  cause  of 
action  and  a  breach  of  promise  of  marriage 
in  aggravation  of  damages,  she  may  here- 
after in  this  state  allege  a  breach  of 
promise  of  marriage  as  a  cause  of  action 
and  seduction  in  aggravation  of  damages? 
It  does  not  seem  to  us  to  be  within  the  prov- 
ince of  the  judiciary  to  alter  a  rule  of  law 
w^hich  has  been  so  long  in  force.  It  is  for 
the  court,  indeed,  to  find  and  declare  new 
applications  of  old  principles,  adapting 
them  to  the  diversified  circumstances  of  the 
time;  but  for  the  legislature  alone,  under 
oonstitutional    limitations,    to    repeal    and 
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modify  Buch  lawf?,  either  statute  or  common, 
:i8  it  deems  outworn  or  hurtful.  The  court 
may  foster  and  direct  the  growth  and  de- 
velopment of  established  rights^  but  may 
not  suppress  or  ignore  them,  or  create  new 
ones.  The  case  at  bar  presents  no  new  re- 
lations or  problems.  Unhappily,  seductions 
and  breaches  of  the  promise  of  marriage 
iuive  been  dealt  with  by  the  courts  from 
time  immemorial.  Y.  B.  45  Edw.  III.  fol. 
J3,  case  30:  Stretch  v.  Parker,  RoUe,  Abr. 
•22:  Holoroft  v.  Dickenson,  ('arter.  233;  Holt 
V.  Clarencieux,  2  Strange,  937;  Harrison  v, 
(Vige,  1  Tid.  Raym.  380. 

It  is  true  that,  in  most  of  the  United 
States,  the  courts  have  ignored  these  limi- 
tations on  judicial  construction,  and  have 
sustained  the  contention  of  the  plaintifT  as 
to  the  admissibility  of  such  evidence.  But, 
aside  from  the  objection  just  set  forth,  an 
f'xamination  of  the  decisions  does  not  con- 
vince us  that  the  conclusions  which  they 
have  reached  are  supported  by  sound  reason. 
It  was  shown  by  Breose,  J.,  in  his  able  dis- 
senting opinion  in  Fidler  v.  McKinley,  21 
HI.  316,  that  all  the  cases  up  to  his  time, 
1859,  were  founded  upon  a  dictum  of  Par- 
sons, Ch.  J.,  in  Paul  v.  Frazier,  3  Mass.  73, 
3  Am.  Dec.  95.  He  mentions  and  criticizes 
Conn.  V.  Wilson  (1814)  2  Overt.  233.  5 
Am.  Dec.  603;  Boynton  v.  Kellogg  (1807)  3 
Mass.  189,  3  Am.  Dec.  122;  Whalen  v.  Lay- 
man (1828)  2  Blackf.  194,  18  Am.  Dec. 
157;  Green  v.  Spencer  (1834)  3  Mo.  318, 
26  Am.  Dec.  672;  and  Tubbs  v.  Van  Kleek 
(1861)  12  HI.  446,— where  the  chief  jus- 
tice dissented.  The  case  of  Paul  v.  Frazier 
was  an  action  for  seduction,  and  the  court 
lield  that  it  could  not  be  maintained,  say- 
ing: "She  is  a  partaker  of  the  crime, 
and  cannot  come  into  court  to  obtain  satis- 
faction for  a  supposed  injury  to  which  she 
was  consenting:"  and  then  the  learned  judge 
discusses  the  propriety  of  amending  the  law 
so  as  to  give  such  an  action,  and  utters  the 
following  dictum :  "As  the  law  now  stands, 
damages  are  recoverable  for  a  breach  of 
promise  of  marriage;  and,  if  seduction  has 
been  practised  under  color  of  that  promise, 
the  jury,  will  undoubtedly  consider  it  as  an 
aggravation  of  the  damages." 

\\]mi  was  said  by  Judge  Breese  in  1859 
is  substantially  true  at  the  present  day. 
All  the  leading  cases,  with  two  or  three  ex- 
reptions  referred  to  below,  are  based  simply 
upon  the  authority  of  this  dictum  and  the 
oases  through  which  it  has  been  transmit- 
ted. King  v.  Kersey  (1860)  2  Tnd.  402, 
relies  on  Whalen  v.  Layman:  Wells  v.  Pad- 
gett (1850)  8  Barb.  323,  quotes  Paul  v. 
•  Frazier,  Green  v.  Spencer,  and  another  case 
in  the  same  volume, — ^Hill  v.  Maupin  ( 1834) 
3  Mo.  323.  Coil  v.  Wallace  (1854)  24  N.  J. 
L.  291,  holds  that  the  action  of  breach  of 

L.K.A.(N.S.) 


promise  of  marriage  is  an  exception  to  all 
rules  of  damages,  and  cites  Paul  v.  Frazier. 
Potts,  J.,  dissenting,  says,  on  this  point  (p. 
318) :     "I  am  not  able  to  assent  to  the  doc- 
trine   that,    in    an    action    for    breach  of 
promise  of  marriage,  the  plaintiff  can  legal- 
ly give  in  evidence  her  seduction  by  the  de- 
fendant  in   aggravation   of   damages.      She 
cannot  have  an   action  for  seduction;    she 
cannot  recover  damages  directly  for  such  an 
injur}'.    This  is  the  result  of  principles  as 
Avell  fixed  and  established  as  any  in  the  law. 
She  is  a  party  to  the  mischief,  in  the  eye  of 
the  law,  equally  guilty  with   her  seducer: 
and,  I  cannot  see,  with  this  well-established 
doctrine  standing  in  the  way,  how  she  can 
be  allowed  to  recover  damages  for  the  se- 
duction  under  the   form   of  an  action   for 
breach  of  promise."     Goodall  v.  Thurman, 
1  Head    (1858)   209,  follows  Conn.  v.  Wil- 
son.   Matthews  v.  Cribbett   (1860)    11  Ohio 
St.  330,  contains  no  argument  and  no  ci- 
tation.     Kniffcn    v.    McConnell     (1864)     30 
N.  Y.  285,  approves  Wells  v.  Padgett.   Sher- 
man   V.   Rawson     (1869)     102    Maas.  395, 
argues    the   point   as    follows    (page   399), 
Colt,  J.:     "It  may  be  true  that   damages 
for  the  seduction,  as  a  distinct  ground  of 
action,  cannot  be  added    to    the    damages 
which  the  plaintiff  is  entitled  to  recover  for 
a  breach  of  the  alleged  promise  to  marry. 
It  would  be  an  indirect  mode  by  which  the 
plaintiff  could  recover  damages  for  an  act 
which  cannot  be  the  foundation  of  an  action 
in  favor  of  the  party  seduced,  because  the 
policy  of  the  law  forbids  satisfaction,  to  a 
partner   in  the  crime,   for   a   supposed   in- 
jury to  which  she  was  consenting.     But  it 
does  not  follow  that  the  fact  of  the  seduc- 
tion is  not  to  be  taken  into  consideration 
at  all  by  the  jury.    The  action  is  nominally 
for  a  breach  of  contract,  but  the  measure  of 
damages  is  fixed  by  rules  not  precisely  like 
those    which    apply    to    ordinary    contracts 
where  injury  to  the  person  is  not  involved. 
They  are  awarded  upon  principles  more  com- 
monly applicable  in  actions  of  tort.     The 
plaintiff   is   entitled    to    compensation,    but 
that  term  implies  indemnity  for  all  that  she 
has  suffered  by  the  defendant's  bad  faith. 
It    includes    injury    to    her    affections    and 
wounded   pride.      It  involves   necessarily    a 
consideration  of  all  the  circumstances  of  the 
plaintiff's  actual  situation  at  the   time   of 
the  breach  of  the  promise.^    If,  by   reason 
of  an  imprudent  or  criminal  act  in  which 
both  participated,  she  is  brought  to  such  a 
state  that  the  suffering  occasioned  to  her 
feelings  and  affections  must  necessarily  be 
increased   by   his   abandonment,   then   that 
would'  be  but  an  inadequate  and  poor  com- 
pensation which   did   not  take  it   into   ac- 
count.   Damages,  it  is  true,  must  be  award- 
ed  solely   for   the   suffering   which   results 
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from  the  defendant's  refusal  to  perform  his 
promise.  But  under  this  rule,  even  they 
cannot  be  justly  estimated  without  regard- 
ing the  increased  exposure  to  mortification 
and  distress  to  which  she  has  been  left  by 
a  seduction  under  promise  of  marriage  af-. 
terwards  broken.  We  understand  this  to 
have  long  been  .the  law  of  this  common- 
wealth. The  remark  of  Parsons,  Ch.  J.,  in 
Paul  V.  Frazier,  3  Mass.  71,  73,  3  Am.  Deo. 
95,  in  reference  to  the  damages  to  be  award - 
od  in  these  cases,,  seems  to  go  farther," — 
Citing  Weaver  v.  Bachert,  2  Pa.  80,  44  Am. 
Dec.  159,  which  holds  that  seduction  cannot 
be  given  in  evidence,  but  circumstances 
may;  Baldy  v.  Stratton,  11  Pa.  316;  Wells 
V.  Padgett;  Tubbs  v.  Van  Kleek;  Kniflfen 
V.  McConnell, — supra. 

This  is  the  first  attempt  to  show  that  the 
doctrine  can  be  reconciled  with  the  estab- 
lished principle  that  a  wrongdoer  cannot 
recover  from  his  accomplice  compensation 
for  what  he  has  lost  by  committing  the  of- 
fense. The  argument  of  the  learned  judge 
is:  A  woman  cannot  recover  damages  for 
her  seduction  directly  or  indirectly,  bt^cause 
it  is  an  ofi'ense  on  her  part  to  consent  to  the 
st^duction:  but  she  may  recover  more 
damages,  when  she  has  been  seduced,  be- 
cause of  the  condition  in  which  seduction 
leaves  her,  than  she  may  when  she  has  not 
been  seduced,  i.  6.,  seduction  as  a  fact  con- 
stitutes no  cause  of  action  or  basis  for  dam- 
ages, directly  or  indirectly;  seduction  as  a 
circumstance  is  the  basis  of  increased  dam- 
ages. We  cannot  assent  to  this  reasoning. 
If  a  woman  recovers  additional  damages 
when  she  has  been  seduced,  she  is  recover- 
ing indemnity  for  tlie  conKoquonooH  of  an  of- 
fense against  the  law,  in  which  she  has  been 
a  consenting  actor.  If,  during  a  promise  of 
marriage,  a  woman  should  be  seduced  by  a 
third  person,  could  she  recover  more  dam- 
ages against  her  promisor  in  an  action  for 
a  breach  of  tbe  promise  on  that  account,  as 
a  circumstance?  On  the  contrary,  her 
yielding  to  such  seduction  would  absolve  the 
promisor  entirely,  or  in  sonio  jurisdictions 
would  go  in  mitigation  of  damages.  Du- 
pont  V.  McAdow,  4»  Mont.  227,  9  Pac.  925. 
It  follows  clearl}',  tlien,  that,  if  she  may  re- 
cover, it  is  only  against  the  seducer,  and 
really  for  the  seduction.  If  she  may  re- 
cover such  indemnity  in  an  action  of  breach 
of  promise  of  marriage,  it  is  the  only  ac- 
tion of  contract  or  tort  known  to  the  com- 
mon law  where  it  is  allowable.  In  any  case 
of  tort,  where  the  injury  is  the  result  of 
her  own  act  and  another's,  her  action  is 
wholly  barred  by  her  contributory  negli- 
genoe.  In  any  action  of  contract,  she  can- 
not voluntarily  enhance  the  damages  and 
recover  them  so  aggravated  by  herself. 
Saner  v.  Schulenberg  (1870)  33*  Md.  288, 
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3  Am.  Rep.  174,  relies  on  Paul  v.  Frazier; 
Wells  v.  Padgett;  Kniflfen  v.  McConnell; 
Coil  V.  Wallace;  Tubbs  v.  Van  Kleek;  Wha- 
Iiii  V.  Layman:  Conn.  v.  Wilson, — supra. 

Sheahan  v.  Barry  (1873)  27  Mich  217. 
argues  that  seduction  is  itself  a  breach  of 
the  promise  to  marry,  that  the  law  does  not 
regard  the  parties  as  equally  at  fault,  and 
tliat  the  practice  to  admit  such  testimony 
is  sustained  by  the  common  law  and  the 
sentiment  of  mankind.  A  subsequent  case, 
l^ennett  v.  Beam  (1880)  42  Mich.  346,  36 
Am.  Rep.  442,  4  N.  W.  8,  still  further  de- 
velops these  views,  as  follows  (page  351  of 
42  Mich.,  page  444  of  36  Am.  Rep.,  and  page 
11  of  4  N.  W.):  "That  the  act  of  seduc- 
tion, under  a  promise  of  marriage,  should 
go  a  great  ways  with  a  jury  in  estimating 
the  damages,  ought  to  be  true  both  in  law 
and  fact.  In  many  case^,  the  loss  sustained 
from  a  breach  of  the  agreement  to  marry 
may  be  but  slight  indeed;  but  never  can  this 
be  the  case  where  the  lifelong  blight  which 
seduction  entails  enters  into  the  case.  Re- 
spectable society  inflicts  upon  the  unfortu- 
nate a  female  a  severe  punishment  for  her  too 
confiding  indiscretion,  and  which  the  mar- 
riage would  largely,  if  not  wholly,  have  re- 
lieved her  from.  The  fact  of  seduction 
should,  therefore,  go  a  great  ways  in  fix- 
ing the  damages,  as  in  no  other  way  could 
amends  be  made  the  plaintiflf  for  the  injury 
she  sustained,  or  the  defendant  be  properly 
punished  for  his  aggravated  oflfense.  It 
would  seem,  also,  to  be  in  full  accord  with 
the  sense  of  justice  implanted  in  the  heart 
of  every  right,  highminded  person,  and 
therefore  with  the  reason  of  the  common 
law." 

The  argument  of  the  Michigan  court  is 
more  logical  than  the  Massachusetts  opin- 
ion, though  the  premises  from  which  it  pro- 
ceeds are  unstable.  It  denies,  first,  that  the 
parties  are  in  pari  delicto,  and  states,  sec- 
ondly, that  the  doctrine  is  established  by 
the  common  law.  Neither  of  these  state- 
ments is  true,  if  predicated  of  the  English 
common  law,  as  adopted  by  us.  See  opinion 
of  Treat,  Ch.  J.,  in  Tubbs  v.  Van  Kleek. 
The  American  current  of  decisions,  as  we 
have  seen,  flows  from  the  Massachusetts 
dictum.  In  Michigan  a  statute  was  in  force 
permitting  a  woman  to  sue  her  seducer  for 
damages  in  the  name  of  her  parent  if  she 
were  a  minor  or  in  the  name  of  any  relative 
whom  she  might  select  if  she  were  of  full 
age.  Sheahan  v.  Barry.  This  might  have 
been  construed  to  declare  the  public  policy 
of  MichigJin,  and  nothing  but  the  rules  of 
pleading  would  then  stand  in  the  way  of  de- 
cision; but,  when  the  court  proceeds  to  in- 
voke the  deceitful  authority  of  the  human 
heart,  he  forgets  that  that  organ  is  figura- 
tively the  seat  of  the  emotions,  and  not  of 
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the  understanding.  The  heart  deals  with 
individual  cases^  not  with  general  princi- 
ples; and  the  common  law  leaves  sufficient 
scope  for  the  sentiments  of  pity  or  right- 
eous indignation  in  the  latitude  of  penal- 
ties within  which  the  court  fixes  sentences 
for  crime^  and  in  the  still  broader  discretion 
of  a  petit  jury  in  tort  cases  calling  for  vin- 
dictive damages. 

Williams  ▼.  Hollingsworth  (1873)  6 
Baxt.  12^  contains  no  citation  and  no  argu- 
ment. A  new  trial  was  granted  on  other 
grounds.  Leavitt  v.  Cutler  (1876)  37  Wis. 
46,  contains  no  argument.  Collins  v.  Mack 
(1877)  31  Ark.  68^,  is  the  converse  of  our 
case  of  Conlon  v.  Cassidy.  There  were  ap- 
parently two  counts  in  the  declaration,  one 
for  breach  of  promise,  one  for  seduction.  It 
was  held  that  the  first  would  lie,  and  the 
second  might  be  treated  as  an  allegation  in 
aggravation  of  damages.  The  question  is 
not  discussed.  The  only  citation  is  Sedg- 
wick on  Damages,  6th  ed.  248.  In  Hattin  v. 
Chapman  (1879)  46  Conn.  607,  there  is  no 
discussion  and  there  are  no  citations.  Ben- 
nett V.  Bean  (1880)  42  Mich.  346,  36  Am. 
Rep.  442,  4  N.  W.  8,  we  have  already  con- 
sidered. Kurtz  V.  Frank  (1881)  76  Ind. 
594,  40  Am.  Rep.  275,  cites  cases  to  the  ef- 
fect that  punitive  damages  may  be  allowed. 
The  doctrine  was  already  adopted  in  that 
state  by  Whalen  v.  Lajrman.  Giese  v. 
Schultz  (1881)  63  Wis.  462,  10  N.  W.  598, 
and  the  same  case  again  before  the  court  in 
(1886)  65  Wis.  488,  27  N.  W.  363,  grants  a 
new  trial  twice  because  damages  for  sick- 
ness resulting  from  seduction  were  allowed. 
Cole,  CJh.  J.,  dissents,  but  on  what  ground 
does  not  appear.  Kelley  v.  Highfield  (1887) 
15  Or.  277,  14  Pac.  744,  is  not  in  point. 
McKineey  v.  Squires  (1889)  32  W.  Va.  41, 
9  S.  E.  65,  is  a  bill  in  equity  for  breach  of 
promise  of  marriage  and  seduction,  and  re- 
lies on  Sherman  v.  Rawson;  Sauer  v. 
Schulenberg;  Wells  v.  Padgett;  Kniffen  v. 
MeConnell, — supra.  The  decision  that  the 
two  causes  of  action  can  be  joined  in  a  bill 
in  equity  depends  on  a  state  statute.  Bird 
V.  Thompson  (1888)  96  Mo.  425,  9  S.  W. 
788,  affirms  the  law  as  theretofore  settled  in 
Missouri.  Musselman  v.  Barker  (1889) 
26  I^eb.  737,  42  N.  W.  759,  cites  Matthews 
V.  Cribbett;  Tubbs  v.  Van  Kleek;  Coil  v. 
Wallace, — supra.  Lowden  v.  Morrison 
(1889)  36  ni.  App.  495,  follows  Tubbs  v.  Van 
Kleek,  supra,  Burnett  v.  Simpkins,  24  111. 
265,  and  Fidler  v.  McKinley,  supra.  Dag- 
gett V.  Wallace,  76  Tex.  352  (1889)  16  Am. 
St.  Rep.  908,  13  S.  W.  49,  cites  Sherman  v. 
Rawson,  supra,  and  Kelley  v.  Riley,  106 
Mass.  339,  8  Am.  Rep.  336.  Jennette  v. 
Sullivan  (1892)  63  Hun,  361,  18  N.  Y. 
Supp.  266,  follows  the  former  New  York 
flecisions.  Kaufman  v.  Fve  (1897)  99 
'T,.K.A.(N.S.) 


Tenn.  145,  42  S.  W.  25,  follows  Goodall  v. 
Thurman  and  Williams  v.  Hollingsworth, 
supra. 

The  remarkable  unanimity  among  so 
many  eminently  respectable  tribunals  in  im- 
posing this  doctrine  upon  the  common  law 
must  be  founded  on  some  supposed  natural 
equity,  and  this  can  be  none  other  than 
the  conviction,  which  some  of  the  opinions 
quoted  come  very  near  expressing, — ^that 
sexual  intercourse  between  persons  who  are 
engaged  to  marry  each  other  is  not  criminal. 
But  this  is  not  the  doctrine  of  the  common 
law.  Such  an  act  could  be  innocent  only  if 
intended  as  an  assumption  of  the  marriage 
relation.  The  common  law  made  verba  dc 
futuro  cum  copula  evidence  of  marriage  it- 
self, not  the  basis  of  an  action  for  breach 
of  promise.  The  question  in  such  eases  is 
one  of  intention  purely.  Peck  v.  Peck,  12 
R.  I.  485,  34  Am.  Rep.  702.  If  the  inten- 
tion is  to  consummate  a  marriage,  it  is  a 
marriage  and  the  act  is  innocent;  if  it  is 
not  so  intended  by  the  parties,  the  act  is 
criminal  in  both.  The  presumption  that 
the  intercourse  is  innocent  therefore  pre- 
cludes an  action  for  not  doing  what  the  pre- 
sumption says  has  been  done.  See  1  Bishop, 
Marr.  Div.  &  Sep.  §  353,  and  following.  And 
whether  the  act  be  innocent  or  guilty,  the 
maxim,  Volenti  non  fit  injuria,  takes  from 
both  consenting  parties  the  right  to  sue  at 
common  law.  Against  these  authorities  we 
are  constrained  to  adhere  to  the  conclusions 
of  Treat,  Ch.  J.,  in  Tubbs  v.  Van  Kleek, 
supra;  of  the  court  of  Kentucky,  in  Burks 
V.  Shain,  2  Bibb,  341,  6  Am.  Dec.  616;  of  the 
court  of  Pennsylvania,  in  Weaver  v.  Bach- 
ert,  supra;  Hay  v.  Graham,  8  Watts  &  S. 
27 ;  and  Baldy  v.  Stratton,  supra;  of  Judge 
Breese  in  Fidler  v.  McKinley,  supra;  of 
Potts,  J.,  in  Coil  v.  Wallace,  supra;  and 
upon  the  uniform  practice  of  our  own  court 
since  the  time  of  Chief  Justice  Greene.  If 
the  question  were  to  be  decided  with  refer- 
ence to  the  justice  and  expediency  of  the 
present  law,  we  should  doubt  the  propriety 
of  making  the  suggested  alteration. 

The  criminal  statutes  now  make  a  wide 
distinction  between  the  seducer  and  his  vic- 
tim in  the  punishments  they  allot  to  each. 
If  the  female  be  under  eighteen  years  of  age. 
or  if  the  seduction  be  obtained  by  fraud  or 
threats,  the  seducer  may  be  imprisoned  for 
five  years.  The  penalty  may  be  ten  years' 
imprisonment  if  the  female  is  under  sixteen. 
—Gen.  Laws  1896,  chap.  281,  §§  4,  5;  but 
there  can  be  no  conviction  upon  the  uncor- 
roborated testimony  of  the  particeps  crtmi- 
nis.  The  common  law  gives  to  the  father 
or  master  of  a  minor  female  an  aotion  for 
damages  against  the  seducer  in  which  vin- 
dictive damages  are  allowable;  but  other- 
wise hold  both  parties  as  free  agents  to  ar 
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equal  responsibility.  It  may  be  doubted,  in 
the  words  of  Chief  Justice  Parsons^  in  Paul 
V.  Frazier,  supra,  in  case  the  lawmakers 
give  an  action  to  a  woman  to  recover  for 
her  own  seduction,  "whether  seductions  will 
afterwards  be  less  frequent,  or  whether  art- 
ful women  may  not  pretend  to  be  seduced 
in  order  to  obtain  a  pecuniary  compensa- 
tion." And  may  not  an  artful  woman  who 
has  had  illicit  relations  with  a  man  as 
easily  pretend  to  have  received  a  promise  of 
marriage  in  order  to  recover  damages  for 
seduction?  Fraud  and  ctmning  and  avarice 
and  desire  are  not  exclusive  characteristics 
of  either  sex.  We  may  not  assume  that  the 
roles  of  temptress  and  tempted,  as  cast  in 
the  earliest  recorded  human  tragedy,  are  al- 
ways inverted  in  the  dramas  of  modem  so- 
ciety. It  seems  to  us  that  social  morality 
will  not  be  promoted  by  relieving  either  sex 
of  legal  responsibility  for  voluntary  action. 
In  California,  Indiana,  Iowa,  and  Tennessee 
the  legislatures  have  taken  a  different  view 
and  have  expresssly  conferred  upon  a  se- 
duced woman,  if  unmarried,  a  right  of  ac- 
tion for  her  seduction, — note  to  Weaver  v. 
Bachert,  44  Am.  Dec.  166,  and  cases  cited. 
If  the  change  in  our  law  is  thought  desir- 
able it  should  be  made  by  the  general  assem- 
bly, as  we  have  said  before.  What  the  law 
ought  to  be  is  for  the  legislature,  not  for 
the  courty  to  decide. 

The  plaintiff's  counsel  argues  that,  if  this 
evidence  was  not  pertinent  to  aggravate  the 
damages,  it  was  admissible  to  prove,  first, 
the  contract  of  marriage;  secondly,  the 
breach  of  'that  contract  He  is  not  without 
citations  which  support  both  propositions; 
but  sound  reason  and  the  weight  of  author- 
ity are  on  the  other  side.  For  the  first  pur- 
pose this  evidence  could  be  deemed  relevant 
only  in  a  community  where  such  misconduct 
was  an  ordinary  and  usual  incident  of  be- 
trothal. It  would  be  an  unwarranted  insult 
to  virtuooB  men  and  women  to  adopt  such 
a  premise.  The  remarks  of  Howk,  Ch.  J., 
in  Felger  v.  Etzell,  76  Ind.  418,  421,  are 
just  and  conclusive.  He  says:  '^e  are 
aware  that  there  are  many  cases  in  which  it 
has  been  held  that  evidence  of  the  conduct 
of  the  parties  towards  each  other  is  admis- 
sible as  tending  to  prove  the  existence  of 
a  promise  of  marriage;  but  such  evidence, 
we  think,  should  be  limited,  and,  so  far  as 
we  are  advised,  it  has  been  limited,  to  the 
open,  visible,  or  public  conduct  of  the  par- 
ties toward  each  other.  The  illicit  inter- 
course of  parties  is  generally  consummated 
in  the  strictest  privacy  and  secrecy,  and  is 
known  only  to  the  parties  themselves;  and 
the  evidence  of  the  parties,  or  of  others,  in 
regard  to  such  intercourse,  can  have  no  pos- 
sible tendency  to  prove  the  existence  of  a 
promise  of  marriage.  This  must  be  so,  as  it 
4L.R..-\.rX.SJ 


seems  to  us,  in  the  very  nature  of  things, 
unless  it  can  be  correctly  said  (and  we  need 
hardly  say  that  the  proposition  is  unrea- 
sonable and  untenable)  that  illicit  sexual  in- 
tercourse naturally,  necessarily,  or  gen- 
erally, attends  upon  the  mere  promise  of 
marriage,  and  is,  therefore,  one  of  the  in- 
dioia  of  the  existence  of  such  promise.'^ 
Such  evidence  is  held  not  to  support  an  al- 
leged promise  in  Bleiler  v.  Koons,  132  Pa. 
401,  19  Atl.  140;  Boyer  y.  Sherer,  28  HI. 
App.  646.  As  is  said  in  Dupont  v.  Mc- 
Adow,  6  Mont.  227,  9  Pac.  925:  "We  think 
the  fact  that  a  man  has  lived  with  a  woman 
as  his  mistress  raises  a  very  strong  pre- 
sumption that  he  does  not  intend  to  marry 
her  at  all." 

Neither  is  the  evidence  logically  admissi- 
ble for  the  second  purpose.  While  seduction 
may  be  considered  an  outrage  which  violates 
the  trust  reposed  in  the  stronger  party,  it 
is  not  a  refusal  to  marry,  although  by  con- 
senting to  it  the  weaker  party  may  invite 
the  repudiation  of  the  promise.  But  it  can- 
not be  seriously  urged  that  such  circum- 
stances are  ever  introduced  by  a  plaintiff 
except  with  the  object  of  increasing  dam- 
ages. The  record  plainly  shows  that  such 
was  the  intent  in  this  case.  A  meritorious 
case  could  hardly  arise  where  the  con- 
tract and  the  breach  of  it  could  not  be 
proved  by  other  evidence.  In  England,  by 
Stat.  32  &  33  Vict.  chap.  68,  |  2,  the  testi- 
mony of  a  party  will  "not  support  a  verdict 
"unless  his  or  her  testimony  shall  be  corrob- 
orated by  some  other  material  evidence,  in 
support  of  such  promise."  2  Enc.  Laws  of 
England,  238.  But  it  has  been  held  in 
Rhode  Island  that  no  such  corroboration  is 
necessary  here.  Kelley  v.  Brennan,  18  R.  1. 
41,  25  Atl.  346.  The  evidence,  as  we  con 
elude,  was  improperly  admitted,  and  was  so 
calculated  to  prejudice  the  jury  against  the 
defendant  as  to  entitle  him  to  a  new  trial. 

2.  Of  the  other  exceptions  taken  by  the 
defendant  during  the  trial,  only  two  are  re- 
lied upon  in  his  brief  and  argument  before 
this  court.  He  complains  that  his  argu- 
ment to  the  jury  was  unduly  restricted  by 
the  court,  in  that  he  was  not  permitted  to 
comment  upon  the  fact  which  appeared  in 
evidence,  that  some  six  months  before  the 
beginning  of  this  suit  a  similar  action  for 
alleged  breach  of  promise  of  marriage  had 
been  brought  by  one  Mary  J.  Fuller,  who 
was  at  one  time  housekeeper  in  a  certain 
hotel  in  which  this  plaintiff  was  at  tho^ 
same  time  assistant  housekeeper.  The  rec- 
ord and  the  affidavit  do  not  show  what  in- 
ferences counsel  was  attempting  to  draw 
with  sufficient  definiteness  to  enable  us  to 
pass  upon  the  legitimacy  of  them.  So  far 
as  we  can  see,  the  circumstances  shown  had 
very  little,  if  any,  relevancy  to  the  issup^ 
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of  the  case.  The  justice  who  presides  at  a 
jury  trial  must  exercise  a  sound  discretion 
in  confining  counsel  to  the  discussion  of 
vital  issues,  and  we  cannot  say  that  such 
discretion  was  abused  in  the  present  case. 

The  last  exception  is  based  upon  the  in- 
troduction of  testimony  apparenUy  showing 
an  attempt  by  the  defendant  to  compromise 
the  plaintiff's  claim.  Such  evidence  is,  of 
i^ourse,  inadmissible.  In  this  case  the  de- 
fendant's counsel  say  that  it  was  so  insidi- 
ously led  up  to  that  no  fair  opportunity  to 
object  was  given.  We  think  the  record 
shows  some  ground  for  this  complaint;  but, 
as  a  new  trial  must  be  granted  on  other 
grounds,  we  need  not  further  discuss  this 
exception,  and  for  the  same  reason  we  ex- 
press no  opinion  upon  the  weight  of  the  evi- 
dence. 

Petition  for  new  trial  granted,  and  case 
remitted  to  the  Superior  Ck>urt  for  further 
proceedings. 


RHODE  ISLAND  SUPRBME  COURT. 

ANTONIO  CAPPELLI 

v. 

HENRY  M.  WOOD. 

SUSAN  A.  McDERMOTT.  Garnishee. 

{—  R.  I.  — ,  62  Atl.  978.) 

Garnishment — ^verdict; 

A  verdict  upon  which  no  judgment 
lias  been  entered  is  not  subject  to  garnish- 
ment. 


(December  22,  1905.) 

CATION  by  the  Sup 
for  Providence  County  for  the  opinion 


n  ERTIFICATION  by  the  Superior  Court 


of  the  Supreme  Court  upon  an  agreed  state- 
ment of  facts  of  a  proceeding  to  garnish  a 
verdict  which  had  been  r^xovered  in  favor 
of  plaintiff's  debtor.    Garnishee  daaeh»xged. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Mr.  Simon  S.  Lapham,  Jr.,  for  plaintiff: 

A  debt  is  not  necessarily  put  beyond  the 
reach  of  garnishment  by  being  put  in  suit, 
where  both  suits  are  in  the  same  jurisdic- 
tion. 

Drake.  Attachm.  §§  018-621;  McConnell, 
Trustee  Process,  §§  318-320;  Smith  v.  Car- 
roll, 17  R.  I.  125,  12  L.R.A.  301,  20  Atl. 
227.  21  Atl.  343. 

This  rule  applies  even  after  a  verdict 
has  been  rendered  in  the  case,  and  before 
judgment  has  been  entered. 

Ulrich  v.  Hower,  150  Pa.  414,  27  Atl. 
243;  Buchanan  County  Bank  v.  Cedar  Rap- 
ids, I.  F.  &  N.  W.  R.  Co.  62  Iowa,  494,  17 
N;  W.  737. 

Mr.  Albert  D.  Bean  for  defendant. 

Johnson,  J.,  deliverer!  the  opinion  of  the 
court : 

Assumpsit.  Heard  on  certification  from 
th^  district  court  of  the  sixth  judicial  dis- 
trict upon  an  agreed  statement  of  facts,  as 
follows: 

"The  defendant,  Henry  M.  Wood,  on  the 
13th  day  of  October,  a.  d.  1905,  obtained  a 
verdict  of  a  jury  in  the  superior  court. 
Providence  county,  in  the  case  of  Henry  M. 
Wood  V.  Susan  A.  McDermott,  for  the  sum 
of  $150.  On  tiie  14th  day  of  October,  a.  d. 
1905,  after  verdict  and  before  judgment  in 
the  ease  of  Wood  v.  McDermott.  the  plain- 
tiff in  this  case  sued  out  of  the  district 
court  of  the  sixth  judicial  district  a  writ 
of  attachment,  and  said  Susan  A.  McDer- 


Case  Note. — (larniHliraent  of  verdict  be- 
fore judgment. — The  cases  where  there  has 
been  an  attempted  garnishment  of  a  verdict 
before  the  entry  of  judgment  are  not  numer- 
ous. Most  of  the  reported  cases  arise  from 
the  attempted  garnishment  of  a  verdict  in 
an  action  for  tort,  although  it  does  not  ap- 
pear in  Cappelli  v.  Wood  out  of  what  the 
action  did  arise.  The  cases  very  generally 
hold  that  a  mere  verdict  is  not  subject  to 
trarnishment. 

In  Wilde  v.  Mahanev,  183  Mass.  455,  62 
L.R.A.  813.  67  N.  E.  3.37,  it  was  held  that  a 
claim  for  unliquidated  damages  arising  out 
of  contract  is  not  the  subject  of  trustee 
process,  although  a  verdict  has  been  ren- 
flered  for  it  in  favor  of  the  principal  debtor 
against  the  trustee,  in  which  judgment  has 
not  been  entered  under  a  statute  authoriz- 
ing process  only  when  the  trustee  has  in 
liis  possession  "goods,  effects,  or  credits'*  of 
the  principal  debtor,  and  contemplating  that 
Ihe  whole  matter  shall  be  disposed  of  on  the 

•  nswer  of  the  trustee. 

IL.R.A.(N.S.) 


In  Gamble  v.  Central  R.  &  Bkg.  Co.  80 
Ga.  r>05,  12  Am.  St.  Rep.  276,  7  S.  E.  316, 
the  plaintiff  recovered  a  verdict  against  the 
railroad  for  personal  injuries,  and  thereafter 
several  of  his  creditors  served,  summonses 
of  garnishment  on  the  railroad  company. 
The  court  held  that  the  defendant,  in  an 
action  for  tort,  is  not  subject  to  garnish- 
ment until  final  judgment  is  recovered,  and 
a  garnishment  issued  and-  served  after  a 
first  verdict  for  the  plaintiff  in  the  action, 
which  verdict  is  subsequently  set  aside  and 
a  new  trial  granted,  and  answered  before  a 
second  trial  is  had,  the  answer  denying  any 
indebtedness,  seizes  nothing  and  takes  no 
lien  on  the  final  recovery. 

In  Lehmann  v.  Farwell  (Lehmann  v. 
Deuster  )  95  Wis.  185,  37  L.  R.  A.  333,  60 
Am.  St.  Rep.  Ill,  70  N.  W.  170,  the  defend- 
ant recovered  a  verdict  in  an  action  for  per- 
sonal injuries  against  the  garnishee  defend- 
ant and,  before  judgment  was  entered,  the 
plaintiff  herein  commenced  garnishee  pro- 
ceedings.    The  court  held  that  a  mere  ver- 
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mott  was  duly  served  with  a  copy  of  said 
writ  as  garnishee  of  said  Henry  M.  Wood. 
That  said  Susan  A.  McDermott  duly  filed 
her  garnishee's  affidavit  whioh  is  a  part  of 
the  record  hereof.  That  execution  in  case 
of  Wood  V.  McDermott  has  been  stayed. 
That  said  case  of  Cappelli  v.  Wood  is  now 
pending  in  the  district  court  of  the  sixth 
judicial  district  in  said  state  on  a  written 
motion  to  discharge  the  garnishee,  made  by 
the  defendant  Wood.  That  the  defendant 
Wood  in  case  Cappelli  v.  Wood  does  not 
dispute  the  amount  of  the  claim  of  said 
Cappelli,  and  that  Judgment  shall  be  en- 
tered for  the  plaintiiT  for  $246  and  costs, 
and  this  court  shall  consider  the  validity 
of  the  attachment  only." 

The  garnishee's  affidavit  referred  to  in 
said  statement  is  as  follows: 

Providence — Sc. : 

District  Court  of  the  Sixth  Judicial  Dis- 
trict. 
Antonio  CappeUi  v.  Henry  M.  Wood. 

In  the  above-entitled  case,  I,  Susan  A. 
McDermott,  of  the  city  and  county  of 
Providence  and  state  of  Rhode  Island,  the 
garnishee  therein  named,  make  affidavit  and 
say  that  at  the  time  of  the  service  of  the 
writ  of  garnishment  in  said  case  the  de- 
fendant in  said  suit,  Henry  M.  Wood,  had 
received  a  verdict  in  the  superior  court 
for  the  county  of  Providence  for  the  sum  of 
one  hundred  and  fifty  dollars  ($150),  and 
that  said  decision  has  now  become  a  judg- 
ment, and  that  execution  thereon  has  been 
stayed  by  ord-^r  of  the  presiding  justice 
of  the  superior  court. 

Susan  A.  McDermott. 

Subscribed  and  sworn  to  before  me,   in 


Providence  this  26th  day  of  October,  a.  n. 
lOOS.  Henry  A.  Palmer, 

Notary  Publio. 

Service  of  the  trustee  process  in  this  case 
having  been  made  after  verdict  and  before 
the  entry  of  judgment  In  the  case  of  Wood 
V.  McDermott,  the  question  raised  for  con- 
sideration is:  Can  the  garnishee  be 
charged?  In  Foster  v.  Dudley,  30  N.  H. 
463-465,  the  court  says:  **U  the  trustee 
suit  is  commenced  while  the  debtor  trustee 
has  yet  an  opportunity  to  ask  for  delay, 
and  to  plead  a  recovery  against  him,  if 
one  should  be  had,  he  may  be  charged  as 
trustee  if  no  other  objection  appears."  This 
statement  of  the  law  was  approved  by  this 
court  in  Smith  v.  OarroU,  17  R.  I.  125-127, 
12  L.RJI.  301,  20  Atl.  227,  21  Atl.  343.  In 
Thayer  v.  Pratt,  47  N.  H.  470,  where,  as  in 
Foster  v.  Dudley,  supra,  the  attempted 
garnishment  was  after  verdict  and  before 
judgment,  the  court  says:  ''Our  statute 
must  be  construed  in  reference  to  existing 
remedies,  and  we  are  aware  of  no  practice 
that  will  justify  setting  aside  a  verdict 
that  has  been  fairly  and  properly  rendered 
to  let  in  a  defense  arising  afterwards." 

These  cases  state  the  law  correctly,  as 
far  as  they  go.  They  hold,  substantially, 
that  a  verdict  cannot  be  made  the  subject 
of  garnishment,  because,  after  verdict,  the 
opportunity  to  plead  the  garnishment  has 
passed.  There  is  a  further  reason,  which 
appears  to  us  to  be  equally  conclusive.  Gar- 
nishment is  a  proceeding  in  the  nature  of 
an  involuntary  suit  by  the  defendant 
against  the  garnishee  for  the  benefit  of  the 
plaintiff.  The  person  sought  to  be  gar- 
nished must  be  one  against  whom  the  defend- 
ant has  a  present  right  of  action.     In  this 


diet  in  a  purely  tort  action  is  not  the  sub- 
ject of  garnishment  before  judgment. 

In  Thayer  v.  Southwick,  8  Gray,  229,  it 
was  held  that  in  an  action  for  tort  the  ver- 
dict did  not  convert  the  cause  of  action 
into  a  debt,  and  that  a  verdict  before  judg- 
ment could  not  b9  reached  by  trustee 
process. 

In  Detroit  Post  k  Tribune  Co.  v.  Reilly, 
46  Mich.  459,  9  N.  W.  492,  the  court  held 
that,  until  judgment  was  entered  on  the 
verdict  in  a  suit  for  libel,  there  was  no  in- 
debtedness which  could  be  garnished. 

In  Dibreli  v.  JSeely,  61  Miss.  218,  the 
court  held  that  in  a  suit  for  trespass  the  de- 
fendant is  not  the  plaintiff's  debtor  so  as  to 
be  held  as  garnishee  until  final  judgment  is 
entered,  and  that  at  any  time  during  the 
term  in  which  a  judgment  is  rendered 
ajjninat  himself  the  defendant  may  secure  a 
new  trial  by  agre^.ment  with  the  plaintiff, 
extini^uiRh  tl'e  claim  for  damajfes  by  pay- 
ment of  an  agreed  sum,  and  thus  defeat  the 
garnishing  claiuiant, 
4L.R.A.(N.S.)  40 


In  Ulrich  V.  Hower,  166  Pa.  414,  27  Atl. 
243,  a  creditor  of  the  plaintiff  having,  sub- 
sequently to  verdict  and  before  judgment  in 
an  action  for  waves,  attached  the  money  in 
the  defendant's  *hands,  and  the  plaintiff, 
after  judgment,  having  issued  a  n.  fa.,  it 
was  held  that  the  fi.  fa.  should  have  been 
set  aside  on  the  application  of  the  defend- 
ant. The  court  said  that  the  defendant,  as 
garnishee  in  that  action,  was  entitled  to  pio- 
tect  himself,  and  that  whether  plaintiff's 
claim  against  defendant  was  exempt  from 
attachment  was  a  question  that  the  latter, 
as  garnisnee,  was  not  bound  to  decide  at 
his  own  risk.  The  court  further  said  that 
the  plaintiff  could  have  gone  into  court  and 
tested  the  validity  of  the  attachment  on  a 
rule  to  dissolve  the  attachment,  but  that  his 
conduct  in  entering  judgment  and  issuing 
a  fl.  fa.  after  service  of  the  attachment 
showed  an  intention  to  harass  the  appel- 
lant, which  the  court  should  not  have  per- 
mitted to  be  successful. 
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case  the  defendant  had  no  such  right  of  ac- 
tion against  the  garnishee  at  the  time  of 
the  service  of  the  trustee  process.  He  had 
simply  a  verdict,  on  which  tiie  entry  of 
judgment  was  necessary  to  give  him  a  right 
of  action.  No  matter*  how  long  a  verdict 
remained  on  the  records  of  the  court,  no 
action  could  be  brought  upon  it.  In  such 
case  garnishment  therefore  fails,  not  only 
because  after  verdict  the  time  to  plead  the 
garnishment  has  passed,  but  because  the 
verdict  itself  is  entirely  lacking  in  the  es- 
sentials of  a  subject  of  garnishment 

The  attempted  garnishment  was  invalid, 
and  the  garnishee  cannot  be  charged. 

Case  remanded  to  the  District  Court  of 
the  Sixth  Judicial  District,  with  direction 
to  enter  judgment  for  th-^  plaintiff  in  ac- 
cordance with  the  agreement  of  the  parties. 


WASnmGTON  SUPREME  COURT. 

NATHAN  DEGGENDER,  Receiver,  etc.,  of 
Stumpf  &  Morgan,  Respt., 

V. 

SEATTLE  BREWING  &  MALTING  COM- 
PANY  et  al.,  Appts. 

(—  Wash.  — ,  83  Pac.  898.) 

Intoxicating   liquors — ^license — right   of  re- 
ceiver. 

1.  A  license  to  sell  intoxicating  liquors, 
which,  under  the  terms  of  the  statute,  is 
transferable,  and  therefore  has  a  money  val- 


ue, is  an  asset  of  the  estate  of  the  Uoensee 
to  which  a  receiver  for  the  benefit  of  his 
creditors  is  entitled. 

Same— assignment  of  licenae. 

2.  A  contract  assigning  a  liquor  licenae 
as  collateral  security  is  not  valid  as  against 
creditors  where  it  is  neith^  executed,  ac- 
knowledged, filed  nor  recorded,  as  reqnired 
by  law,  and  the  Ucense  is  left  in  poeses- 
sion  of  the  assignor. 

(January  9,  1906.) 

APPEAL  by  defendants  from  an  order  of 
the  Superior  Ck>nrt  for  King  County 
temporarily  restraining  them  from  trans- 
ferring a  liquor  license.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  Meade  Emory  and  Scott 
Calhoun,  for  appellants: 

The  title  of  a  receiver  is  the  same  as  that 
of  any  other  citizen  who  attempts  to  engage 
in  the  liquor  business;  and  he  would  have 
no  right  to  engage  in  that  business  by  virtue 
of  a  license  issued  to  Stumpf  &  Morgan  un- 
til the  city  coiucil  had  ratified  and  sanc- 
tioned the  transfer  to  him  of  the  license 
and  the  conduct  of  the  business. 

Re  McArdle,  126  Fed.  442;  Fisher  v.  Cush- 
man,  61  L.R.A.  292,  43  C.  C.  A.  381,  103  Fed. 
860. 

The  lower  court  had  no  power  to  restrain 
or  interfere  with  the  free  exercise  of  the 
discretion  of  the  licensing  body. 

McNeeley  v.  Welz,  166  N.  Y.  124,  59  N.  E. 
697;  E.  S.  Bonnie  &  Co.  v.  Perry,  117  Ky. 


Case  Note. — Liquor  license  as  asset. — The 
different  connections  in  which  the  nature  ot 
the  right  conferred  by  a  liquor  license 
has  been  the  subject  of  consideration  by  the 
courts  have  given  rise  to  a  variety  of  char- 
acterizations, ranging  from  "a  permit  to  do 
something  otherwise  unlawful,"  through  "a 
personal  privilege,"  "a  personal  privilege 
with  some  of  the  characteristics  of  proper- 
ty," "qualified  property,"  to  "property," 
which  have  a  tendency  to  involve  the  ques- 
tion in  confusion.  To  this  is  doubtless  attrib- 
utable the  fact  tnat  the  courts  have  not  al- 
ways, as  the  following  cases  show,  consid- 
ered a  liquor  license  as  an  asset  which  may 
be  subjected  to  the  claims  of  creditors,  even 
where  the  right  of  transfer  is  regarded  as 
having  monetary  value. 

In  Re  Summa,  2  Pa.  Dist.  R.  651,  and  Re 
Breen,  13  Pa.  Co.  Ct.  141,  it  is  held  that, 
where  the  transfer  of  the  license  is  entire- 
ly in  the  discretion  of  the  granting  au- 
thority, a  creditor  of  the  licensee  has  no  in- 
terest or  right  in  the  question  whether  or 
not  the  license  should  be  transferred. 

Where  the  law  authorizes  the  transfer  of 
licenses  from  one  house  to  another  when  the 
house,  from  any  cause,  is  destroyed  and  no 
longer  fit  for  the  purpose,  or  when  the  land- 
lord, during  the  life  of  the  license,  refuses 
to  renew  the  lease  to  the  licensee  in  posses- 
sion of  the  premises  at  the  expiration  of  the 
4L.R.A.(N.S.) 


term,  such  license  is  not  transferable  to  one 
claiming  through  a  purchaser  at  sheriff's 
sale.    Re  Hotel  Cambridge,  7  Pa.  Dist.  R.  102. 

And  in  Re  Ulrich,  6  Pa.  Dist.  R,  408,  it  is 
held  that,  where  the  original  licensee  cannot 
transfer  without  the  approval  of  the  court, 
a  liquor  license  cannot  be  levied  upon  and 
sold,  because  the  sheriff  has  no  power  to 
make  title  to  the  purchaser. 

A  liquor-tax  certificate,  issued  under  the 
liquor-tax  law  of  1896,  although  assignable 
upon  the  condition  that  the  proposed  as- 
signee IS  eligible,  under  the  statute,  to  carry 
on  the  business  for  which  such  liquor-tax 
certificate  was  issued  upon  the  premises  de- 
scribed therein,  and  that  the  consent  of  the 
oflScer  issuing  the  certificate  be  obtained^ 
is  not  subject  to  levy  and  sale  under  execu- 
tion,— at  least  unless  a  warrant  of  attach- 
ment has  been  issued  and  a  levy  made  by 
virtue  thereof.  McNeeley  v.  Welz,  1«6  N.  Y. 
124,  59  N.  E.  697.  The  court  says:  "The 
judgment  creditors,  therefore,  acquired  no 
lien  upon  the  certificate  through  their  exe- 
cution and  the  proceedings  thereunder.  In 
order  to  obtain  a  lien  thereon  so  as  to  test 
the  good  faith  of  the  mortgage,  or  the  trans- 
fer by  virtue  of  the  mortgage,  they  should 
have  resorted  to  proceedings  supplementary 
to  execution,  or  to  a  creditor's  action." 

But  in  Hoehler  v.  Olsen,  68  Hun,  63,  22  N. 
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459,  78  S.  W.  203;  Chriatian  Feigenspan  y. 
Mulligan  (N.  J.  Eq.)  51  Atl.  191;  Semple 
T.  Flynn  (N.  J.  Eq.)  10  Atl.  177;  Niles  y. 
Mathuaa,  162  N.  Y.  646,  67  N.  E.  184;  D.  M. 
Koehler  &  Son  Ck).  v.  Flebbe,  21  App.  Div. 
210,  47  N.  Y.  Supp.  369;  State  ex  rel.  Kelley 
Y.  BonneU,  119  Ind.  494,  21  N.  E.  1101;  19 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  822;  Miles 
Y.  State,  53  Neb.  305,  73  N.  W.  679, 

A  contract  between  parties  whereby  a 
pledgee  or  mortgagee  is  permitted  to  take 
possession  .of  personalty  is  a  perfectly  valid 
one,  and  is  frequently  enforced  in  the  courts. 

McClellan  v.  Gaston,  18  Wash.  472,  51 
Pac.  1062;  Bancroft-Whitney  Co.  v.  Gowan, 
24  Wash.  66,  63  Pac.  1111. 

Messrs.  Allen,  Allen,  &  Stiatton,  for  re- 
spondent: 

The  license  was  property. 

Fisher  v.  Cushman,  61  L.R.A.  292,  43  C.  C. 
A.  381,  103  Fed.  860;  Re  Fisher,  98  Fed.  89; 
Re  Gallagher,  16  Blatchf.  410,  Fed.  Cas.  No. 
5,192;  People  y.  Durante,  19  App.  Div.  292, 
45  N.  Y.  Supp.  1073. 

When  the  license  was  issued  it  clothed  the 
holder  with  certain  property  rights  which 
the  city  council  could  not  take  away  except 
for  some  misconduct.  Those  property  rights 
have  come  to  the  plaintiff,  and  the  city  can- 
not arbitrarily  take  them  away,  directly  or 
indirectly. 

People  ex  rel.  Negus  v.  Dwyer,  90  N.  Y. 
402. 


Mount,  Ch.  J.,  delivered  the  (pinion  of  the 
court: 

This  appeal  is  fxx)m  an  order  of  the  lower 
court  temporarily  restraining  ^he  defends 
ants  from  transferring  a  retail  liquor  li-. 
cense  issued  by  the  city  to  one  I.  G.  Morgan, 
and  directing  the  Seattle  Brewing  &  Malting 
Company  to  deliver  the  paper  evidence  of 
said  license  to  the  respondent.  It  appears 
from  the  complaint  and  the  affidavits  filed 
at  the  hearing  that  on  December  20,  1904, 
the  city  of  Seattle  issued  to  I.  G.  Morgan, 
of  the  firm  of  Stumpf  &  Morgan,  copartners, 
a  retail  liquor  license,  authorizing  the  sale 
of  liquors  at  retail  for  the  term  of  one  year 
at  No.  1222  Second  Avenue,  at  what  is 
known  as  the  "Brooklyn  Caf6,"  in  said  city. 
The  consideration  for  such  license  was 
$1,000,  which  was  paid  in  advance.  The 
money  for  the  purchase  of  this  license  was 
furnished  to  Stumpf  &  Morgan  by  the  Seat- 
tle Brewing  &  Malting  Company.  Morgan 
agreed  to  repay  this  money  in  monthly  pay- 
ments of  $100  each  until  the  amount  due 
was  fully  paid,  and,  to  secure  the  repay- 
ment, executed  an  agreement  as  follows: 

Collateral  Pledge  of  License. 
Seattle,  Washington,  December  9,  1904. 
For  and  in  consideration  of  money  ad- 
vanced and  guaranties  made  in  my  behalf 
and  for  me,  and  for  and  in  consideration, 
also,  of  the  notes  hereto  attached,  made 
payable  by  me  to  the  said  Seattle  Brew- 
ing &  Malting  Company,  I  do  hereby  pledge 


Y.  Supp.  677,  it  is  held  that,  where  a  liquor 
license  is  transferable  only  with  the  written 
permission  of  the  board  of  excise,  the  inter- 
est or  right  which  the  debtor  has  in  such 
license  is  not  property  which  can  be  reached 
by  a  creditor's  action,  as  the  court  has  no 
pows%r  to  enforce  a  transfer. 

In  Semple  v.  Flynn  (N.  J.  Eq.)  10  Atl.  177, 
it  is  held  that  a  liquor  license  in  New  Jersey 
is  personal  to  the  holder,  and  cannot  be  dele- 
gated, nor  assigned,  nor  committed  to  the 
care  of  a  receiver,  by  any  court. 

In  Albany  Brewing  Co.  v.  Barckley,  42 
App.  Div.  335,  69  N.  Y.  Supp.  65,  the  right  of 
a  receiver  in  supplem'^ntary  proceedings  to  a 
liquor-tax  certificate  is  reco^ized. 

It  is  also  generally  held  that  a  liquor  li- 
cense forms  no  part  of  the  assets  of  a  deced- 
ent's estate.  Porter  v.  Johnson,  96  Ga.  146, 
23  S.  E.  123;  Blumenthal's  Petition,  126  Pa. 
412,  18  Atl.  396;  Re  Grimm,  181  Pa.  233,  37 
Atl.  403;  Immendorfs  Estate,  7  Pa.  Dist.  R. 
449. 

Nor  will  his  decedent's  license  confer  upon 
a  personal  representative  a  right  to  sell 
liquor.  United  States  v.  Overton,  2  Cranch, 
C.  C.  42,  Fed.  Cas.  No.  16,979;  People  v. 
Sykes,  96  Mich.  452,  56  N.  W.  12. 

But  where  the  executor  or  administrator 
succeeds  in  procuring  a  transfer  of  a  license, 
securing  the  consent  of  the  proper  authori- 
ties, he  becomes  liable  to  account  for  the 
4L.R.A.(N.S.) 


proceeds  aa  assets  of  th-^j  decedent's  estate. 
Reilly's  Estate,  6  Pa.  Dist.  R.  252. 

The  holding  of  the  courts  that  a  liquor 
license  shall  be  considered  as  an  asset  in 
bankruptcy  seems  to  turn  on  a  peculiar  pro- 
vision of  the  bankruptcy  law,  wnich  vests  in 
the  trustee  all  property  which,  prior  to  the 
filing  of  the  petition,  the  bankrupt  "could 
by  any  means  have  transferred." 

Thus,  in  Re  Becker,  2  N.  B.  N.  Rep.  245, 
98  Fed.  407,  the  court  says:  "The  statutes 
of  the  state  permit  a  license  to  be  trans- 
ferred, subject  to  the  approval  of  the  court 
of  quarter  sessions;  and  I  regard  it,  there- 
fore, as  so  far  property,  'which,  prior  to  the 
filing  of  the  petition,  a  bankrupt  could  by 
any  means  have  transferred,'  that  the  right 
to  sell  it  (I  do  not  say  the  right  to  exercise 
it)  will  pass  to  the  trustee.  No  doubt  there 
is  a  clearly  visible  distinction  between  a 
right  to  property  and  a  mere  personal  privi- 
lege ;  but  I  see  no  abstract  reason  why  some 
personal  privileges  may  not  also  come  to 
have  qualities  belonging  usually  to  property 
rights  alone, — such,  for  example,  as  capacity 
to  be  transferred,  and  sufficient  attractive- 
ness to  make  other  persons  willing  to  pay 
money  for  the  opportunity  to  acquire  them. 
Where,  as  in  the  case  of  a  license  to  sell 
liquor,  these  qualities  are  found  to  exist  in 
fact,  it  seems  to  me  the  privilege  has  ceased 
to  be  a  privilege  merely,  and  has  become,  in 
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all  intereBt,  claim,  or  demand  of  whataoerer 
nature,  I  have  now  or  may  have  in  any  sum 
of  money  or  in  any  interest  in  that  certain 
tioense  of  tl|e  city  of  Seattle  directed  to  me, 
permitting  the  sale  of  intoxicating  liquors 
at  that  certain  place  known  as  "Brooklyn 
Cafe,"  and  I  do  authorize  said  Seattle  Brew- 
ing &  Malting  Company,  for  the  better  se- 
coring  to  it  of  the  full  payment  of  any  and. 
all  indebtedness  of  any  kind  whatsoever 
that  may  be  due  it  from  me,  to  take  posses- 
sion and  control,  by  any  means  convenient, 
and  with  as  little  expense  to  me  as  possible, 
of  any  claim  or  interest  in  any  money  grow- 
ing out  of  the  said  license,  or  of  any  inter- 
est in  said  license.  The  said  license  herein 
intended  to  be  treated  as  a  collateral  pledge 
for  the  better  securing  of  my 'indebtedness 
io  the  said  Seattle  Brewing  &  Malting  Com- 
pany, and  I  do  hereby  waive  any  proceedings 
of  foreclosure  upon  the  same,  and  direct 
that  upon  my  failaire  to  pay  my  indebted- 
ness to  the  said  Seattle  Brewing  &  Malting 
Company,  as  agreed  by  the  oral  understand- 
ing, and  by  the  terms  and  conditions  of  the 
annexed  notes  by  me  made,  the  said  Seat- 
tle Brewing  &  Malting  Company  is  then 
and  there  to  take  possession  of  all  interest 
I  have  in  any  manner  or  form  in  said  li- 
cense, and  take  possession  and  control  of 
the  said  license  as  the  said  Seattle  Brewing 
&  Malting  Company,  shall  see  fit,  without 
expense  and  without  suit,  the  licensr<)  certif- 
icate being  left  in  possession  of  the  pledgee 
herein  for  the  purpose  of  complying  with 
ordinance  No.  4,205. 
[Signed]  I.  G.  Morgan. 

Witness:  Charles  A.  Thomdyke. 

After  the  license  was  issued  a  retail  li- 
quor saloon  was  conducted  by  authority  of 
the  license,  at  the  place  therein  described, 
by  the  firm  of  Stumpf  &  Morgan.  On  Janu- 
ary 17,  1905,  certain  creditors  of  Stumpf  & 
Morgan  brought  an  action  against  them  and 
attached  all  the  property  of  the  firm,  includ- 
ing the  saloon  known  as  the  "Brooklyn 
Oaf 6,"  and  took  possession  thereof.    The  re- 


tail liquor  license  was  at  that  time  hanging 
upon  the  wall  of  the  saloon.  On  January 
21,  1905,  an  agent  of  the  Seattle  Brewing  & 
Malting  Company  obtained  possession  of  the 
license  certificate  by  taking  it  from  the  sa- 
loon. On  January  26,  1905,  respondent  was 
appointed  receiver  of  the  assets  of  Stumpf 
&  Morgan,  and  duly  qualified,  and  thereupon 
demanded  the  possession  of  the  license  cer- 
tificate, which  was  refused.  The  brewing 
and  malting  company,  on  January  27,  1905, 
presented  to  the  city  a  petition,  signed  by 
themselves  and  said  Morgan,  for  a  transfer 
of  said  license  to  one  Nick  Kennedy,  and 
also  asking  for  a  change  of  location  for  the 
use  of  the  license.  The  ordinances  of  said 
city  provided  for  a  transfer  of  an  unex- 
pired license,  and  for  a  change  of  location 
by  consent  of  the  city,  upon  application 
therefor,  and  upon  the  observance  of  certain 
formalities.  The  city  was  about  to  make 
the  transfer,  when  the  respondent,  as  re- 
ceiver, brought  this  action  for  a  restraining 
order  and  for  possession  of  the  certificate  of 
license. 

Appellants  argue  that  the  license,  or  the 
right  to  do  business,  in  controversy,  is  a 
personal  privilege  conferred  by  the  city  up- 
on the  licensee,  and  is  not  such  property 
as  is  subject  to  debts  of  the  licensee,  and 
that  none  of  tne  rights  secured  thereby  can 
be  enjoyed  by  the  receiver;  that  the  license 
is  merely  an  intangible  privilege.  A  number 
of  the  state  courts  have  held  in  accord  with 
this  position  of  the  appellants.  See  Voight 
V.  Board  of  Excise,  59  N.  J.  L.  358,  37  LJIA. 
292,  36  Atl.  686;  Christian  Feigenspan  v. 
Mulligan  (N.  J.  Eq.)  51  AtL  191;  State  v. 
Lydick,  11  Neb.  366,  9  N.  W.  560,  and  cases 
there  cited;  E.  S.  Bonnie  &  Co.  v.  Perry, 
117  Ky.  459,  78  S.  W.  208;  Black,  Intoxicat- 
ing Liquors,  S  130.  This  rule  is  based  upon 
the  idea  that  the  right  is  a  species  of  public 
trust,  conferred  only  upon  those  who  pos- 
sess certain  qualifications;  that  it  is  a  po- 
lice regulation,  and  is  therefore  in  no  sense 
property.  Under  statutes  which  do  not  per- 
mit transfers  of  the  license  from  one  per- 


some  sense,  and  in  some  degree,  property 
also.  It  can  hardly  be  sound  to  hold  that 
a  bankrupt's  creditors  may  not  avail  them- 
selves of  the  fact  that  money  can  be  had  for 
the  chance  of  stepping  into  the  licensee's 
place,  but  that  the  bankrupt  himself  may 
make  the  same  bargain,  and  put  the  money 
safely  into  his  pocket.  The  license  court 
may  or  may  not  accept  the  buyer  as  the 
bankrupt's  successor.  That  is  the  buyer's 
affair,  and  is  not  decisive  upon  the  point  now 
being  consider^.  He  buys  a  contin.s:ency, 
and  buys  it  with  his  eyes  open;  but,  in  my 
opinion,  the  trustee  has  the  contingency  to 
«ell,  and  the  bankrupt  is  bound  to  execute 
the  instrument  necessary  to  carry  out  the 
sale."  See  also  Re  Brodbine,  93  Fed.  643. 
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And  the  same  conclusion  is  reached  by  the 
circuit  court  of  appeals  in  Fisher  v.  Cush- 
man,  61  L.R.A.  2U2,  43  C.  C.  A.  381,  103  Fed. 
860. 

But  in  E.  S.  Bonnie  &  Co.  v.  Perry,  117 
Ky.  469,  78  S.  W.  208,  it  is  held  that  a  liquor 
license  confined  by  statute  to  the  place  and 
person  named  in  the  order  granting  it,  al- 
though transferable,  at  the  option  of  the 
authorities,  when  the  owner  of  the  license 
dies  or  sells  his  stock  or  place  of  business, 
is  a  personal,  intangible  privilege,  the  value 
of  which  cannot  be  recovered  by  a  trustee 
in  bankruptcy  from  a  preferred  creditor  u> 
whom  it  has  been  assigned. 
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ion  to  another,  and  where  the  right  is  a 
personal  privilege  only,  we  think  the  rule 
stated  ia  undoubtedly  correct.  But  where 
the  statute  recognizes  the  right  of  transfer 
from  one  to  another,  and  where  the  right 
is  a  valuable  right,  capable  of  being  sur- 
rendered and  reduced  to  money,  a  different 
rule  prevails.  In  such  cases  the  license  or 
right  to  do  business  becomes  a  valuable 
property  right,  subject  to  barter  and  sale. 
It  is  property  with  value  and  quality.  The 
United  States  courts  have  held  that  liquor 
licenses  issued  under  statutes  authorizing 
a  transfer  are  assets  of  an  estate,  under  the 
bankruptcy  act.  Fisher  v.  Cushman,  61  L. 
R.A.  292,  43  C.  C.  A.  381,  103  Fed,  8d0;  Re 
Becker,  98  Fed.  407;  Re  Fisher,  98  Fed.  89; 
Re  Brodbine,  93  Fed.  643;  Re  Gallagher,  16 
Blatchf.  410,  Fed.  Gas.  No.  6,192.  Mr.  Black, 
in  discussing  tdese  cases  and  the  question 
involved  in  this  action,  in  his  note  appended 
to  the  case  of  l«i8her  v.  Cushman,  43  C.  0.  A. 
392,  says:  *1f  these  questions  [referring 
especially  to  franchises  to  collect  tolls  and 
the  like]  should  again  arise,  it  is  probable 
that  they  would  be  decided  in  accordance 
with  the  rule  laid  down  in  regard  to  liquor 
licenses;  the  true  test  being  found  in  the 
question  whether  the  franchise  or  right  is 
actually  transferable,  with  the  consent  of 
the  authorities  and  without  any  practical 
difficulty,  and  whether  it  has  a  market 
value  and  can  be  disposed  of  by  sale."  This, 
it  seems  in  reason,  must  be  the  correct  rule. 
If  a  license  to  sell  liquors  is  transferable, 
valuable,  and  is  subject  to  sale,  it  is  cer- 
tainly not  merely  a  personal  privilege,  but 
it  has  all  the  attributes  of  property,  except 
tangibility,  and  must  be  treated  as  property. 
People  V.  Durante,  19  App.  Qiv.  292,  45  N.  Y. 
Supp.  1073.  In  this  case  the  ordinance  un- 
der which  the  license  was  issued  provided 
for  a  transfer  of  the  license  upon  the  ob- 
servance of  certain  formalities,  about  which 
there  is  no  practical  difficulty.  The  license 
fee  was  $1,000,  payable  in  advance,  and  was 
so  paid  in  this  case.  The  lioense  was  good 
for  one  year  from  its  issue.  At  the  time 
the  receiver  took  possession  of  the  business 
the  license  had  run  only  about  one  month. 
The  license  or  right  to  do  business,  there- 
fore, had  a  marketable  value  of  about  $900. 
Under  these  circumstances  the  license  was 
more  than  a  personal  privilege.  It  was  valu- 
able personal  property,  and  an  asset  of  the 
firm  of  Stumpf  &  Morgan. 

Appellants  contend  that  the  brewing  com- 
pany is  entitled  to  the  license  under  the 
contract  or  collateral  pledge  quoted  above. 
We  think  this  contention  is  without  force 
as  against  creditors.  The  agreement  was 
neither  executed,  acknowledged,  filed,  nor  re- 
corded as  required  by  law,  and  the  license 
certificate  was  left  in  possession  of  Stumpf 
4L.RA.(N.8.) 


&  Morgan.  It  has  been  held  that  a  eontn^ 
of  this  kind  constituted  an  equitsble  moxt^ 
gage,  which  was  not  included  within  a  stat- 
ute requiring  mortgages  upon  "goods  and 
chattels"  to  be  filed,  upon  the  ground  that 
a  liquor  lioense  did  not  fall  within  the 
classification  of  goods  and  chattels,  and 
would  therefore  be  enforced.  Niles  v. 
Mathusa,  20  App.  Div.  483,  47  N.  Y.  Supp. 
38.  Our  statute,  however,  provides  that 
"mortgages  may  be  made  upon  all  kinds  of 
personal  property"  (Pierce's  Code,  f  6640 
[Sees.  Laws  1899,  p.  167]),  and  "eywy  such 
instrument,  within  ten  days  from  the  time 
of  the  execution  thereof,  shall  be  filed  in  the 
office  ot  the  county  auditor"  (Pierce's  Code, 
§  6660  [Sess.  Laws  1809,  p.  168]).  No 
transfer  of  personal  property  shall  be  Talid 
as  against  creditors,  where  the  property  is 
left  in  possession  of  the  yendor,  unless  the 
bill  of  sale  is  recorded  within  ten  days  after 
such  sale.  1  BalMnger's  Anno.  Codev  &  Stat- 
utes, §  4578.  We  have  held  above  that  the  li- 
cense was  personal  property.  Whether  we 
construe  the  contract  as  a  bill  of  sale  or  a 
chattel  mortgage,  it  did  not  conform  to  the 
statute  in  either  event,  and  was  void  as  to 
creditors.  It  follows,  upon  the  showing 
made,  that  the  receiver  was  entithd  to  the 
possession  of  the  certificate  of  license  for 
the  benefit  of  creditors,  and  that  the  court 
properly  restrained  the  transfer  thereof  by 
the  appellants. 

The  order  appealed  from  is  therefore  af- 
firmed. 

Crow,  Soot,  DimlMur,  Hadley,  and  Fnllw- 
ton,  JJ.,  concur. 


WASHINGTON  SUPSEMS  COURT. 
R.  CUNNINGHAM,  Respt., 
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CITY  OP  SEATTLE,  Appt 

(40  Wash.  59,  82  Pae.  148.) 

Municipal  corporation— injury  by  fire  hone. 
A  municipal  corporation  is  not  liabte 
for  injury  to  a  lawn  by  a  horse  kept  tor  the 
use  of  the  fire  department,  whicn  escapes 
from  custody  through  the  n^ligence  of  one 
of  the  employees  of  that  department. 

(Rudkin,Dunbar,andFullerton,  JJ..  dissent) 

(September  7,  1906.) 


Case  Note.— Municipal  liability  for  acts 
or  negligence  of  members  of  fire  department. 
— ^That  the  rule  that  a  municipal  corpora^ 
tion  is  not  liable  for  nonfeasance  or  mal- 
feasance in  the  performance  of  its  govem< 
mental  functions  is  applicable  to  relieve  it 
from  liability  for  the  acts  or  negligence  of 
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APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  King  County  in 
plaintifTs  favor  in  an  action  brought  to  re- 
cover damages  for  injury  to  plaintiff's  lawn 
through  the  alleged  negligence  of  defendant. 
Reversed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  MitcheU  GilUam  and  Hugh  A. 
Tait,  for  appellant: 

The  city  is  not  liable  in  any  event  for 
damage  caused  in  the  maintenance  or  oper- 
ation of  its  fire  department. 

Lawson  v.  beattle,  6  Wash.  184,  33  Pac. 
347;  Sutton  v.  Snohomish,  11  Wash.  24,  48 
Am.  St.  Rep.  847,  39  Pac.  273;  Russell  v. 


Taooma,  8  Wash.  156,  40  Am.  St.  Bap.  9X, 
36  Pac.  606;  MurUugh  v.  St.  Louis,  4A  Mo. 
470. 

On  petition  for  rehearing. 
Mr.  H.  E.  Foster,  for  respondent: 
If,  at  the  time  of  the  commission  of  the 
trespass  complained  about^  the  city,  through 
its  servants  and  officers,  was  not  performing, 
or  attempting  to  perform,  some  govern- 
mental or  public  duty,  then,  and  in  such 
event,  a  right  of  action  accrued  in  favor  of 
anyone  that  was  damaged  or  injured  by  the 
neglect,  on  the  part  of  the  city,  to  restram 
its  animals,  kept  for  the  purpose  of  aiding 
it  in  the  performance  of  a  public  function. 


members  of  its  fire  department,  upon  the 
ground  that  such  department  is  not  main- 
tained for  the  benefit  of  the  corporation  as 
such,  and  that  its  members,  although  ap- 
pointed, employed,  and  paid  by  the  corpo- 
ration, are  not  its  agents  and  servants,  but, 
rather,  officers  of  the  city,  for  whose  negli- 
gence no  action  can  be  maintained  against 
the  city  in  the  absence  of  statute,  is  well 
settled.  As  the  following  cases  show,  it  has 
been  applied  under  a  great  variety  of  cir- 
cumstances. 

On  this  ground,  a  municipal  corporation 
was  held  not  liable  for  damages  arising 
from  the  destruction  of  property  by  fire, 
alleged  to  have  been  due  to  the  neglect  and 
failure  of  certain  officers  and  agents  of  the 
fire  department  to  perform  tneir  duties  in 
regard  to  the  extinguishing  of  said  fire,  m 
Wheeler  v.  Cincinnati,  10  Ohio  St.  10,  2 
Am.  Rep.  368. 

Nor  can  a  city  be  held  liable  for  the  de- 
struction of  property,  by  fire  which  is  al- 
leged to  have  occurred  throup^h  the  ne^^li- 
gence  of  the  fire  department  in  not  having 
hose  in  proper  condition  to  withstand  the 
pressure  of  the  water,  and  in  being  unfitted 
for  duty  by  drinking  and  carousing.  Robin- 
son V.  Evansville,  87  Ind.  334,  44  Am.  Rep. 
770. 

A  legislative  or  discretionary  power  to  es- 
tablish a  fire  department,  conferred  upon  a 
city  b^  the  legislature,  does  not  render  the 
municipality  liable  for  a  loss  by  fire  which 
miffht  have  been  extinguished  by  proper  ex- 
ertion upon  the  part  ot  the  officers  of  the 
fire  department.  Heller  v.  Sedalia,  63  Mo. 
160,  14  Am.  Rep.  444. 

A  city  cannot  be  held  liable  for  the  de- 
struction of  property  by  fire,  on  the  ground 
that  the  failure  of  the  fire  department  to 
respond  to  the  alarm  was  due  to  the  fact 
that  it  had  been  ordered  on  paraae  duty  to 
attend  the  funeral  of  the  city  physician. 
Irvine  v.  Chattanooga,  101  Tenn.  201,  47  S. 
W.  410. 

Nor  on  the  ground  that  the  firemen  were, 
by  permission  of  the  common  council,  at- 
tending a  fair,  although  a  tax  is  levied  to- 
ward the  support  of  the  department.  Yule 
V.  New  Orleans,  26  La.  Ann.  304. 

Negligent  driving  of  a  fireman  belonging 
to  the  city  fire  department,  while  going  to  a 
fire,  cannot  render  the  city  liable  for  dam- 
4LJt.A.(N.S.) 


ages  thereby  caused.  McKenna  v.  bt.  l<ouis, 
6  Mo.  App.  320;  Freeman  v.  Philadelphia,  13 
Phila.  164. 

The  reckless  driving  of  a  member  of  the 
fire  department  while  exercising  a  team  of 
horses  in  the  street,  attached  to  a  hook  and 
ladder  truck,  does  not  render  the  city  liable 
for  personal  injuries  or  death  caused  there- 
by. Lilly  V.  bcranton,  18  Pa.  Co.  Ct  433; 
Gillespie  v.  Lincoln,  36  Neb.  34,  16  LJLA. 
840,  62  N.  W.  811. 

A  city  cannot  be  held  liable  for  the  neg- 
ligence of  an  employee  whose  duty  it  was 
to  assist  in  the  loading  and  weighing  ot  coal 
purchased  by  the  city  for  its  fire  depart- 
ment, and  who,  in  recklessly  moving  scales 
which  were  to  be  used  in  weighing  sucn  coal, 
injured  the  plaintiff.  Manske  v.  Milwaukee, 
123  Wis.  172,  101  N.  W.  377. 

A  municipal  corporation  is  not  liable  to 
one  injured  by  the  negligence  of  the  officers 
and  employees  of  its  lire  department  while 
they  are  practising  with  the  water  tower  in 
one  of  the  public  streets.  Frederick  v.  Co- 
lumbus, 68  Ohio  St.  638,  61  N.  E.  36. 

Nor  for  the  killing  of  a  pei  son  by  the  fall 
of  a  water  tower  bein?  tested  in  a  public 
place,  preparatory  to  ute  purchase  thereof. 
Thompson  v.  Mew  \ork,  20  Jones  &  S.  427. 

A  city  cannot  be  held  liable  for  personal 
injuries  caused  by  the  explosion  of  a  steam 
fire  engine  in  the  street.  Woolbridge  v. 
New  York,  40  flow.  Pr.  68. 

A  city  is  not  liable  for  the  negligence  of 
members  of  it^  fire  department  in  leaving  a 
ladder  truck  standing  so  that  a  ladder  pro- 
jects  across  the  sidewalk  in  front  of  an  en- 
gine house,  in  consequence  of  which  a  pass- 
erby is  injured.  Dodge  v.  Granger,  17  R.  I. 
664,  16  L.R.A.  781,  33  Am.  St.  Rep.  001,  24 
Atl.  100. 

A  municipality  is  not  liable  for  the  fright- 
ening of  a  horse  by  the  negligent  and  wan- 
ton ringing  of  a  bell  attached  to  fire  appa- 
ratus which  was  being  handled  by  members 
of  the  fire  department.  Saunders  v.  Ft. 
Madison,  111  Iowa,  102,  82  N.  W.  428. 

A  city  is  not  liable  for  damajre  to  a  stocK 
of  goods  by  water  negligently  thrown  by  its 
firemen.  Davis  v.  Lebanon,  108  Ky.  688,  57 
S.  W.  471. 

The  distinction  made  between  acts  in  a 
governmental  and  acts  in  a  corporate  capac- 
ity,   with    respect    to    municipal    liability 
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or  a  private  function,  from  trespassing  upon 
and  destroying  the  property  of  an  individ- 
ual. 

ISmall  V.  Danville,  51  Me.  359;  Lorillard  ▼. 
Monroe,  11  N.  Y.  302,  62  Am.  Dec.  120; 
Oliver  v.  Worcester,  102  Mass.  480,  3  Am. 
Rep.  485;  Dayton  v.  Pease,  4  Ohio  St.  80; 
Little  V.  Madison,  42  Wis.  643,  24  Am.  Rep. 
435;  Schnltz  v.  Milwaukee,  49  Wis.  254,  35 
Am.  Rep.  770»  5  N.  W.  342;  Chicago  v. 
Schmidt,  107  lU.  187;  Newarlc  v.  Frye,  Par- 
tial report  in  Robinson  v.  Greenville,  42  Ohio 
St.  629,  51  Am.  Rep.  857. 

A  municipal  corporation,  in  its  private 
character  as  the  owner  of  lands,  houses,  or 


other  property,  is  to  be  regarded  in  the  same 
light  as  a  private  corporation  or  an  individ- 
ual, and  held  liable  accordragly. 

Pekin  v.  McMahon,  154  Dl.  141,  27  L.RJL 
206,  45  Am.  St.  Rep.  114,  39  N.  £.  484;  Wey- 
mouth V.  New  Orleans,  40  La.  Ann.  344,  4 
So.  218;  Worden  v.  New  Bedford,  131  Mass. 
23,  41  Am.  Rep.  185;  Carrington  v.  St.  Louis, 
89  Mo.  209,  58  Am.  Rep.  108,  1  S.  W.  240; 
Briegel  v.  Philadelphia,  135  Pa.  451,  20  Am. 
St.  Rep.  885,  19  Atl.  1038;  Mulcaims  v. 
Janesville,  67  Wis.  24,  29  N.  W.  565. 

Municipal  corporations  are  liable  for  an 
unlawful  entry  upon  the  premises  of  anoth- 


therefor,  is  brought  out  in  the  case  of  Asc- 
hoff  V.  Evansville,  34  Ind.  App.  35,  72  N.  E. 
279,  in  which  it  is  held  that,  although  a  city 
cannot  be  held  liable  for  damages  resulting 
from  water  flowing  from  a  broken  water 
pipe  into  an  adjacent  cellar  during  a  fire,  be- 
cause of  its  refusal  and  neglect  to  shut  off 
the  water  after  the  breaking  of  the  pipe, 
which  would  have  interfered  with  the  pure- 
ly governmental  use  being  made  of  the 
waterworks  system  at  the  time,  it  is  liable 
for  its  negligence  in  not  keeping  its  water 
system  in  condition  to  withstand  such  pres- 
sure as  might  have  been  anticipated;  since, 
in  the  maintenance  of  a  water  system  for 
general  purposes,  as  well  as  for  the  use  of 
its  fire  department,  it  acts  in  its  corporate, 
and  not  in  its  governmental,  capacity. 

The  rule  under  discussion  is  also  applied 
in  cases  where  tne  injury  complained  of  is 
to  a  member  of  the  department.  Thus,  in 
Shanewerk  v.  Ft.  Worth,  11  Tex.  Civ.  App. 
271,  32  S.  W.  918,  it  is  held  that  a  city  is 
not  liable  for  an  injury  to  the  en^neer  of  a 
fire  engine,  due  to  the  gross  negligence  and 
incompetency  of  the  driver,  on  the  ground 
that  the  officers  of  the  fire  department  are 
not  the  agents  or  servants  of  the  corpora- 
tion appointing  them,  but  of  the  general 
public;  and  therefore  that  the  doctrine  of 
respondeat  superior  does  not  appl^. 

A  municipality  is  not  liable  for  injuries  to 
an  employee  of  its  fire  department  because 
of  its  negligence  in  permitting  the  hose  reel 
on  which  l|e  was  required  to  ride  to  get  out 
of  repair.  Peterson  v.  Wilmington,  130  N.  a 
76,  56  LR.A.  959,  40  S.  E.  853. 

In  Lawson  v.  Seattle,  6  Wash.  184,  33  Pac. 
347,  in  denying  the  liability  of  a  municipal 
corporation  for  an  injury  to  a  firenmn  be- 
cause of  a  defective  appliance  furnished, 
the  court  said  tnat  a  city  can  no  more  be 
held  liable  for  the  defective  condition  of  the 
apparatus  used  by  a  fire  company  than  it 
can  for  its  negligent  operation. 

A  municipality  is  not  liable  for  an  injury 
inflicted  upon  an  employee  of  a  fire  depart- 
ment while  acting  in  the  line  of  duty,  by  a 
vicious  horse  which  the  chief  had  repre- 
sented to  be  gentle.  Lynch  v.  North  Ya* 
kima,  37  Wash.  657,  80  Pac.  79. 

A  city  is  not  liable  to  a  lineman  on  its 
fire-signal  system  for  negligence  in  respect 
to  the  condition  of  a  pole,  which  breaks  and 
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injures  him.  Pettingell  v.  Qielsea,  161  Mass. 
368,  24  L.R.A.  426,  37  N.  E.  380;  Peaty  v. 
New  York,  33  Misc.  231,  67  N.  Y.  bupp.  276. 

A  different  view  is  taken  in  Bowden  v. 
Kansas  City,  69  Kan.  587,  66  LJLA.  181,  105 
Am.  St.  Rep.  187,  77  Pac.  573,  which  holds 
that  a  municipal  corporation  is  performing 
a  ministerial  public  duty  in  maintaining  a 
fire  station,  and  is  liable  in  damages  to  an 
employee  for  personal  injuries  sustained,  oc- 
casioned by  the  stumbling  of  a  horse  into  a 
hole  in  the  fioor,  causing  it  to  fall  against 
plaintiff. 

Courts  of  admiralty  have  refused  to  apply 
the  rule  under  discussion  in  cases  of  negli- 
gent collision  of  a  fire  tug  with  another  ves- 
sel. Thus,  in  Thompson  Nav.  Co.  v.  Chicago, 
79  Fed.  984,  it  is  said  that  a  municipal  cor- 
poration may,  in  such  cases,  be  held  liable 
%n  personam,  since,  under  the  maritime  law, 
the  liability  of  an  owner  for  injuries  caused 
in  a  collision  by  negkigence  or  misconduct  is 
not  dependent  upon  the  relation  of  master 
and  servant,  or  principal  and  agent,  existing 
between  him  and  the  crew  manning  the  ves- 
sel, but  rests  solely  upon  the  fact  of  owner- 
ship; since  the  vessel  committing  the  unlaw- 
ful injury  is  considered  the  offender. 

A  municipality  was  held  liable  in  admi- 
ralty as  the  owner  of  a  fire  tug,  in  Hender- 
son V.  Cleveland,  93  Fed.  844,  for  injuries 
to  shipping,  due  to  the  speed  with  which  the 
tug  was  proceeding  to  render  aid  in  extin- 
guishing a  fire;  there  having  been  an  abun- 
dance of  time  for  the  tug  to  reach  its  des- 
tination without  running  any  risk  to  itself 
or  other  vessels. 

In  Workman  v.  New  York,  179  U.  S.  552, 
45  L.  ed.  314,  21  Sup.  Ct.  Rep.  212,  the  lia- 
bility, under  the  maritime  law,  of  a  city  for 
a  collision  caused  by  the  negligent  handling 
of  a  fire  boat  while  hastening  to  a  fire,  was 
put  upon  the  ground  that  the  relation  of 
master  and  servant  existed  between  the  city 
and  those  in  charge  of  the  boat,  so  that  the 
rule  of  respondeat  superior  was  anDlicahle: 
a  conclusion  from  which  four  of  the  judges 
dissented. 

The  earlier  cases  upon  the  question  of  the 
liability  of  a  municipal  corporation  for  acts 
of  firemen,  not  included  in  this  note,  may 
be  found  in  a  note  in  15  LJCJL  78L 
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er,  whereby  injury  to  his  property  has  been 
occasioned. 

Urquhart  v.  Ogdensburg,  91  N.  Y.  67,  43 
Am.  Rep.  656;  Seifert  v.  Brooklyn,  110  N.  Y. 
136,  64  Am.  Rep.  664,  4  N.  £.  321;  Baltimore 
&  P.  R.  Ck>.  ▼.  Fifth  Baptist  Church,  108 
U.  8.  317,  27  L.  ed.  739,  2  Sup.  Ct.  Rep.  719; 
Byrnes  ▼.  Cohoes,  67  N.  Y.  204;  Wood,  Nui- 
sances, i  762. 

At  the  time  of  the  commission  of  the  acts 
complained  about  the  city  was  managing  its 
property,  and  at  such  time  it  was  acting  as 
a  legal  entity;  its  duties,  so  far  as  the  com- 
plaint is  made  in  this  action,  were  purely 
ministerial  In  such  event,  a  right  of  action 
must  accrue  in  favor  of  anyone  who  is  dam- 
aged or  injured. 

Small  V.  Danville;  Lorillard  ▼.  Monroe; 
Oliver  v.  Worcester;  Newark  v.  Prye,  Par- 
tial report  in  Robinson  v.  Greenville;  Day- 
ton V.  Pease;  Little  v.  Madison;  Schultz  v. 
Milwaukee;  and  Chicago  y.  Schmidt, — 
8upra, 

Crow,  J.y  delivered  the  opinion  of  the 
court: 

Respondent  instituted  this  action  against 
the  city  of  Seattle,  appellant,  to  recover 
damages  occasioned  by  a  certain  horse  tres- 
passing upon  and  destroying  respondent's 
lawn.  On  trial  the  court  made  findings  of 
fact  to  the  effect  that  on  September  6,  1904, 
appellant  city  was  maintaining  near  re- 
spondent's residence  a  certain  engine-house 
as  a  part  of  its  fire  department,  and  keep- 
ing there  numerous  horses;  that  on  said 
date,  through  the  negligence  of  said  city, 
one  of  said  horses  trespassed  upon  respond- 
ent's lawn,  by  running  over,  tearing  up,  and 
destroying  the  same;  and  that  said  horse 
was  owned,  kept,  and  used  by  said  city  ex- 
clusively in  said  fire  department.  Upon  said 
findings,  judgment  was  entered  in  favor  of 
respondent,  and  this  appeal  has  been  taken. 

It  clearly  appears  from  the  evidence  that 
saia  horse  was  in  the  exclusive  charge,-  care, 
and  control  of  the  regular  employees  of  said 
fire  department.  Appellant  contends  that  no 
negligence  on  the  part  of  the  city  or  its  em- 
ployees has  been  shown;  but,  without  pass- 
ing on  that  question,  we  will,  in  disposing  of 
this  case,  accept  the  findings  as  made  by 
the  trial  court.  Appellant  further  contends 
that,  even  though  negligence  be  conceded, 
still  it  is  not  liable  to  respondent  for  any 
damage  caused  by  its  employees  in  the 
maintenance  and  operation  of  its  fire  de- 
partment. This  contention,  we  think,  should 
be  sustained.  The  maintenance  of  a  fire  de- 
partment by  a  municipal  corporation  is  the 
exercise  of  a  public  or  governmental  func- 
tion. 'The  rule  is  general  that  a  municipal 
corporation  is  not  liable  for  alleged  tortious 
injuries  to  the  persons  or  property  of  indi- 
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viduals,  when  engaged  in  the  performanee  of 
public  or  governmental  functions  or  duties.'' 
20  Am.  &  Eng.  Eno.  Law,  2d  ed.  p.  1193. 
The  only  question  here  is  whether  appellant 
is  liable  for  damage  done  to  respondent's 
property  by  reason  of  negligent  acta  of  the 
members  of  its  fire  department.  Under  the 
authorities,  this  question  has  been  almost 
uniformly  answered  in  the  negative.  The 
supreme  court  of  Ohio  in  Frederick  y.  Co- 
lumbus, 68  Ohio  St.  646,  61  N.  E.  35,  says: 
''The  ground  on  which  the  nonliability  of 
municipal  corporations  is  placed  in  such 
cases  is  that  the  power  conferred  on  them 
to  establish  a  department  for  the  protection 
of  the  property  of  its  citizens  from  fire  is  of 
a  public  or  governmental  nature,  and  liabil- 
ity for  negligence  in  its  performance  doea 
not  attach  to  the  municipality  unless  im- 
posed by  statute.  The  nonliability  of  the 
city  in  such  cases  rests  upon  the  same  rea- 
sons as  does  that  of  the  sovereign  exercising 
like  powers,  and  are  distinguished  from 
those  cases  in  which  powers  are  conferred 
on  cities  for  the  improvement  of  their  own 
territory  and  the  property  of  their  citizens.'^ 
The  holdings  of  this  court  have  been  to  the 
same  effect.  Lawson  v.  Seattle,  6  Wash.  185. 
33  Pac.  347;  Russell  v.  Taccma,  8  Wash. 
166,  40  Am.  St.  Rep.  896,  36  Pac.  606;  Simp- 
son V.  Whatcom,  33  Wash.  392,  63  IuRJl. 
816,  99  Am.  St.  Rep.  961,  74  Pac  677;  Lynch 
V.  North  Yakima,  37  Wash.  667,  80  Pac.  79. 
in  Lynch  ▼.  North  Yakima  this  court, 
speaking  by  Root,  J.,  said:  ''But  it  may  gen- 
erally be  accepted  that  a  city  is  not  liable 
for  an  improper  discharge  by  its  officers  of 
a  purely  governmental  function.  The  duties 
of  an  officer  or  employee  of  a  fire  depart- 
ment are  regarded  as  for  the  benefit  of  the 
community,  and  not  for  the  mere  advantage 
of  the  municipality  as  a  corporate  body.  The 
city,  possessing,  as  it  does,  a  portion  of  the 
sovereignty  of  the  state,  in  the  exercise 
thereof  provides  and  maintains  a  fire  de- 
partment. The  services  of  this  4epartment 
are  for  the  benefit  of  all  persons  who  may 
have  property  in  the  city  limits  capable  of 
injury  by  fire.  It  would  seem,  therefore^ 
that,  in  creating,  maintaining,  and  operating 
the  fire  department,  the  city  was  exercising 
governmental  functions." 

Under  the  above  authorities,  we  think  the 
city  of  Seattle  was  not  liable  to  respondent 
for  damages  resulting  from  negligent  acts 
of  the  employees  in  its  fire  department.  The 
trial  court,  therefore,  erred  in  entering  judg- 
ment for  said  respondent.  The  judgment  is 
reversed,  with  instructions  to  dismiss  the 
action. 

Mount,  Ch.  J^  and  Root  and  Hndley,  JJ., 
concur. 
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Bndldii,  Jm  disflenting: 

The  majority  opinion  states  the  question 
pTCsented  on  this  appeal  in  the  following 
language:  "The  only  question  here  ^s  wheth- 
er appellant  is  Liable  for  damage  done  to  re- 
spondent's  property  by  reason  of  negligent 
acts  of  the  members  of  its  fire  department." 
It  seems  to  me  a  more  correct  statement  of 
the  proposition  would  be  this:  Can  a  mu- 
nicipality owning  horses,  and  having  exclu- 
sive dominion  over  them,  permit  them  to 
trespass  upon  the  private  property  of  others, 
with  impunity?  Judge  Cooley,  in  his  work 
on  Torts,  states  the  rule  of  nonliability  of 
municipal  corpoiations  for  taking,  or  neg- 
lecting to  take,  strictly  governmental  action 
as  broadly  as  this  or  any  other  court;  yet, 
in  discussing  the  question  now  under  con- 
sideration, the  learned  author  says:  "Munic- 
ipal corporations  are  to  be  considered,  first, 
as  parts  of  the  governmental  macHinery  of 
the  state,  legislating  for  their  corporators, 
and  planning  and  providing  for  the  custo- 
mary local  conveniences  for  their  people; 
second,  as  corporate  bodies  through  proper 
agencies  putting  into  execution  their  plans, 
and  discharging  such  duties  as  they  have 
imposed  upon  themselves,  or  as  the  state 
has  imposed  upon  them;  and,  third,  as  arti- 
ficial persons  owning  and  managing  prop- 
erty. In  this  last  capacity  they  are  charge- 
able with  all  the  duties  and  obligations  of 
other  owners  of  property,  and  must  respond 
for  creating  or  suffering  nuisances  under 
the  same  rules  which  govern  the  responsibil- 
ity of  natural  persons.  Under  this  head, 
therefore,  nothing  more  need  be  said  in  this 
place."  Cooley  on  Torts,  2d  ed.  p.  738. 
Judge  Dillon,  in  his  work  on  Municipal  Cor- 
porations, states  the  rule  as  follows:  '^pon 
similar  grounds,  municipal  corporations  are 
liable  for  the  improper  management  and  use 
of  their  property,  to  the  same  extent  and  in 
the  same  manner  as  private  corporations 
and  natural  persons.  Unless  acting  under 
some  valid,  special  legislative  authority, 
they  must,  like  individuals,  use  their  own 
so  as  not  to  injure  that  which  belongs  to 
another,  or  unjustly  or  improperly  invade 
private  rights."  Dill.  Mun.  Corp.  4th  ed.  § 
986.  In  Rowland  v.  Kalamazoo  County,  49 
Mich.  653,  14  N.  W.  494,  an  action  was 
brought  against  the  county  superintendents 
of  the  poor  to  recover  damages  for  negli- 
gently suffering  the  cholera  to  be  communi- 
cated to  the  plaintiff's  hogs.  The  court  cited 
Cooley  on  Torts,  aupra,  and  j^shley  v.  Port 
Huron,  35  Mich.  296,  24  Am.  Rep.  552,  and 
said:  "An  examination  of  tHe  above  au- 
thorities will  show  that  municipal  corpora- 
tions, in  the  care  and  management  of  their 
property,  like  an  individual,  are  in  duty 
bound  to  produce,  no  injury  to  others.  In 
clearing  up  the  poor  farm  the  superintend- 
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ents  could  not,  nor  could  those  in  their  em- 
ploy, with  impunity  negligently  set  fires,  or 
carelessly  permit  them  to  extend  to  and  de- 
stroy the  property  of  their  neighbors;  nor 
could  they  permit  the  farm  stock  to  trespass 
upon  the  lands  of  adjoining  proprietors,  and 
claim  exemption  from  all  liability  there- 
for.'' In  Moulton  v.  Scarborough,  71  Me. 
267  36  Am.  Rep.  308,  a  town  was  held  liable 
for  injuries  caused  by  a  vicious  ram  owned 
by  it.  In  Kies  v.  Erie,  135  Pa.  144,  20  Am. 
St.  Rep.  867,  19  Atl.  942,  it  was  held  that 
the  city  was  not  liable  for  injuries  resulting 
to  a  foot  passenger  through  the  negligence 
of  a  fireman  in  throwing  open  the  doors  of 
an  engine  house;  but,  in  an  action  between 
the  same  parties  to  recover  for  the  same 
wrong,  the  court  held,  in  169  Pa.  598,  32  Atl. 
621,  jbhat  the  city  was  liable  for  injuries  re- 
sulting from  the  improper  construction  of 
the  engine  house. 

Some  of  the  authorities  make  a  distinc- 
tion between  the  liability  of  municipal  cor- 
porations for  injuries  resulting  from  proper- 
ty held  for  governmental  purposes  and  prop- 
erty held  for  gain  and  profit,  holding  that 
a  recovery  may  be  had  in  the  latter  case, 
but  not  in  the  former.  In  view  of  such 
distinction,  a  recovery  might  be  had  for  a 
trespass  committed  by  a  horse  used  in  the 
street  department,  but  not  in  the  fire  de- 
partment. I  do  not  think  there  Is  any  just 
foundation  for  such  distinction,  and  the  au- 
thorities generally  do  not  recognize  it. 
Speaking  on  this  subject,  Jones,  in  his  work 
on  Negligence  of  Municipal  Corporations,  ^ 
150,  says,  "Moreover,  the  weight  of  author- 
ity does  not  justify  a  distinction  of  this 
character;  and  an  examination  of  the  cases 
upon  this  question  will  sustain  the  conclu- 
sion that  municipal  corporations  aro  respon- 
sible in  damages  for  all  injuries  occasioned 
by  their  negligence  in  the  management  or 
care  ot  public  property,  irrespective  of  the 
question  whether  an  income  is  derived  from 
it."  See  also  Bishop,  Non  Contract  Law, 
a  755  et  seq.  I  do  not  think  this  case  de- 
pends upon  the  negligence  of  the  firemen  at 
alL  It  is  a  case  of  trespass,  pure  and  sim- 
ple, and  the  question  of  negligence  does  not 
necessarily  enter  into  it.  Cooley,  Torts,  2d 
ed.  p.  397.  It  seems  to  me  the  majority 
opinion  is  a  misapplication  of  the  rule  that 
a  municipal  corporation  is  not  liable  for 
injuries  resulting  from  purely  governmental 
action,  and  a  perversion  of  the  maxim  that 
one  must  so  use  his  own  property  as  not  to 
injure  another. 

The  judgment  should  be  affirmed. 

Fullerton  and  Donbar,  JJ.,  concur. 
A   petition   for    rehearing   having   been 
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granted,  Root,  J.,  on  March  5,  1906,  handed 
down  the  following  additional  opinion: 
"    A  petition  for  a  rehearing  was  granted  in 
this  case.    After  reargument  and  a  careful 
consideration  of  the  question  inyolved,  the 
majority  of  the  court  have  been  unable  to 
reach  a  conclusion  different  from  that  here- 
tofore announced.    An  exhaustive  examina- 
tion of  the  authorities  couYinces  us  that 
there  is  no  legal  escape  from  that  conclu- 
sion.   It  is  sought  to  distinguish  this  case 
as  being  one  of  trespass  and  not  controlled 
by  the  ordinary  rule  that  municipalities  are 
not  holden  for  damages  occasioned  by  its  of- 
ficers and  agents  in  the  exercise  of  its  gov- 
ermental  functions.    We  think  no  such  dis- 
tinction is  established  by  the  authorities,  or 
sustainable  on  principle.    To  uphold  such  a 
distinction  would  be  to  entail  absurd  conse- 
quences.    To   illustrate:    A  fireman  negli- 
gently absents  himself  from  the  city's  fire 
engine,  under  his  control,  and  for  lack  of  at- 
tention the  boiler  explodes,  hurling  a  mass 
of  iron  which  damages  a  citizen's  lot.    It  is 
admitted   that   the  citizen   cannot  recover 
against  the  city.    The  same  fireman  absents 
himself  from  the  engine  horses  under  his 
care,  and  for  lack  of  attention  one  escapes 
and  tramples  the  citizen's  lawn.    The  latter, 
under  respondent's  theory,  is  entitled  to  re- 
cover damages  because  it  is  a  trespass.  Take 
another  illustration:     A  fireman  purposely 
or  accidentally  "turns  the  hose"  upon  a  cit- 
izen's yard  and  injures  it  without  subject- 
ing the  city  to  damage.    But  if  he  purposely 
or  carelessly  permitted  the  city's  fire-engine 
horses  to  go  into  said  yard,  respondent  says 
the  city  would  be  liable.     Another:     If  a 
city's  policeman,  while  on  duty,  should  go 
upon  the  premises  of  a  citizen  and  unlaw- 
fully beat  him,  the  city  would  not  be  lia- 
ble.   But  if  the  policeman  had  one  of  the 
city's  horses  under  his  control  and  permitted 
it  to  stray  upon  the  citizen's  lawn,  it  is  con- 
tended that  the  city  would  be  liable.  Again: 
If  the  horses  hauling  the  fire  engine  are  neg- 
ligently handled  by  the  driver,  and,  on  ac- 
count of  his  carelessness,  run  across  a  cit- 
izen's lawn,  no  liability    is    thereby    occa- 
sioned against  the  city.    But  if  the  fireman's 
attention  is  drawn  from  the  horses  to  the 
fighting  of  a  dangerous  fire  or  for  any  other 
purpose,  and  the  horses  in  the  meantime 
trespass  upon  the  premises  of  a  citizen,  it  is 
urged  that  the  city  is  holden  for  damages. 
In  the  absence  of  a  statute  or  established 
judicial  authority,  we  are  not  justified  in 
recognizing  such  distinctions.     In  the  dis- 
charge of  governmental  functions,  the  city 
exercises   a   portion   of   the   state's    sover- 
eignty.   "The  King  can  do  no  wrong"  was 
long  ago  a  familiar  maxim.     The  principle 
is  still  extant  and  pervades  our  laws  except 
where  its  application  has  been  limited  by 
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Constitutions,  statutes,  and  the  customs,  in- 
stitutions, and  conditions  of  our  people.  It 
is  a  logical  consequence  of  the  conditions 
where  it  obtains.  Politically  and  socially, 
what  is  a  city?  An  aggregation  of  people. 
Who  own  the  fire-engine  horses?  The  peo- 
ple comprising  the  city.  Respondent  owned 
as  great  an  interest  in  this  horse  as  any 
other  citizen  of  Seattle.  Can  a  person  main- 
tain an  action  against  his  associates  for  in- 
jury done  him  by  an  animal  owned  jointly 
by  him  and  them?  Can  he  sue  them  for  the 
result  of  a  trespass  which  could  not  have 
occurred  but  for  the  neglect  of  the  auimal's 
keeper,  who  was  the  servant  of  himself  and 
them  jointly?  When  this  respondent  sues 
the  city  of  Seattle  for  the  injuries  occa- 
sioned by  its  trespassing  horse,  is  he  not 
prosecuting  his  joint  owners  (perhaps  him- 
self also)  for  damages  done  by  his  horse 
while  running  loose  as  a  result  of  the  neg- 
lect and  carelessness  of  his  own  servant,  the 
fireman?  It  is  said  that  the  case  does  not 
depend  upon  the  negligence  of  the  fireman. 
Let  us  see  if  this  argument  is  consistent 
with  respcmdent's  other*  contentions.  He 
claims  that  it  was  the  duty  of  the  city  to 
prevent  its  horses  from  trespassing.  It  was 
necessary  that  this  duty  should  be  per- 
formed by  some  agent  or  servant  of  the  dty. 
The  fireman  was  the  agent  or  servant  upon 
whom  the  city  nxed  that  obligation.  If  he 
had  not  neglected  the  duty,  the  horse  would 
not  have  escaped.  His  neglect  was  negli- 
gence. Hence  it  is  impossible  to  conceive  of 
the  horse  being  at  large,  except  as  a  result 
of  negligence— of  a  breach  or  neglect  of  duty 
— on  the  part  of  some  agent  employed  to 
care  for  the  horse. 

The  rule  exempting  municipalities  from 
liability  for  negligence  in  the  matter  of  gov- 
ernmental functions  has  one  well-reoognized 
exception, — ^that  in  regard  to  injuries  sus- 
tained upon  sidewalks,  streets,  and  public 
places.  Possibly  there  are  other  exceptions, 
but  we  are  not  advised  of  any  covering  a 
case  like  that  at  bar.  In  Lawson  v.  Seattle, 
6  Wash.  184,  33  Pac.  347,  this  court,  through 
Dunbar,  Ch.  J.,  said:  **We  believe  there  are 
no  authorities  whi'th  support  appellant's  con- 
tention that  a  municipal  corporation  is  lia- 
ble for  the  negligence  of  firemen  engaged  in 
the  line  of  their  duty.  'I'he  authorities  cited 
by  appellant  certainly  do  not  maintain  this 
proposition,  but,  on  the  contrary,  most  of 
them  assert  exactly  the  opposite  proposi- 
tion, viz.y  the  rule  that  a  municipal  corpora- 
tion is  not  liable  for  the  negligence  of  fire- 
men engaged  in  the  line  of  their  duty.  This 
is  so  plainly  the  well-established  rule  that  it 
is  scarcely  necessary  to  discuss  it.  See  Dill. 
Mun.  Corp.  4th  ed.  §  976,  and  cases  cited." 
In  Russell  v.  Tacoma,  8  Wash.  156.  40  Am. 
St    Rep.    895,    35    Pac  605,    Anders,    J., 
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speaking    for    the    court,    employed    this 
language:     "While  it  is  not  always  easy 
to     draw     the     line    tetween     the     pub- 
lic,   or    goveramental,    and    private    pow- 
ers    of    municipal    corporation,    we    think 
the  respondent  city,  under  the  facts  in  this 
case,  in  improving  the  park,  was  exercising 
a  power  or  franchise  conferred  upon  it  for 
the  public  good,  and  not  for  private  corpo- 
rate advantage.  And,  this  being  so,  it  is  not 
liable  for  the  acts  or  omissions  of  its  of- 
ficer in  that  behalf."     In  Sutton  v.  Sno- 
homish, II  Wash.  24,  48  Am.  St.  Rep.  847,  39 
Pac  273,  this  court  spoke  as  follows:     "In 
preserving  the  peace,  caring  for  the  poor, 
preventing  the  destruction  of  property  by 
fire,  and  preserving  the   public  health,  it 
[the  city]  assumes  duties  which  are  said  to 
be    in    their    nature    solely    governmental 
(Jones,  Neg.  Mun.  Corp.  chap.  4),    and  for 
the    nonexercise    or    negligent    exercise    of 
which  the  corporation  is  not  generally  lia- 
ble to  individual  citizens."  In  Lynch  v.  North 
Yakima,  87  Wash.  857,  80  Pac.  79,  the  fol- 
lowing appears:    "It  would  seem,  therefore, 
that  in  creating,  maintaining,  and  operating 
the  fire  department,  the  city  was  exercising 
governmental  functions.  This  seems  to  have 
been  the  view  entertained  by  the  courts  that 
have  considered  this  subject.    In  the  case  at 
bar  the  respondent  had  provided,  and  was 
maintaining,  a  fire  department.    The  horses, 
engines,    and    apparatus    were    under    the 
charge   of  a  fire  chief.     In  view  of  these 
facts,  and  in  view  of  the  character  of  the 
employment   in    whicn    appellant    was   en- 
gaged, it  impresses  us  as  a  case  where  the 
circumstances  of  his  injury  occasion  no  lia- 
bility upon  the  part  of  the  city."     In  the 
case  last  cited  there  was  a  second  cause  of 
action  based  upon  negligence  of  the  city  of- 
ficers in  handling  a  smallpox  patient.  Touch- 
ing that  branch  of  the  case  the  following 
language  was  used:     "  The  handling  of  per- 
sons sick  with  contagious  diseases  is  a  duty 
which  the  city  performs  through  its  officers 
and  agents,  in  the  exercise  of  governmental 
functions.    The  benefits  of  such  service  go 
to  the  public,  and  not  to  the  municipality 
as  a  corporate  body.    Hence,  the  manner  in 
which  the  officers  of  the  city  perform  said 
service  cannot,  ordinarily,  render  the  munic- 
ipality liable  in  danmges."    In  Murtaugh  v. 
St.  Louis,  44  Mo.  479,  the  supreme  court  of 
Missouri  spoke  as  follows:     ^Where  the  of- 
ficer or  servant  of  a  municipal  corporation 
is  in  the  exercise  of  a  power  conferred  upon 
the  corporation  for  its  private  benefit,  and 
injury  ensues  from  the  negligence  or  mis- 
feasance of  such  officer  or  servant,  the  cor- 
poration is  liable,  as  in  the  case  of  private 
corporations  or  parties.    But  where  the  acts 
or  omissions  complained  of  were  done  or 
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omitted  in  the  exercise  of  a  corporate  fran- 
chise conferred  upon  the  corporation  for  the 
public  good,  and  not  for  private  corporate 
advantage,  the  corporation  is  not  liable  for 
the  consequence  of  such  acts  or  omissions 
on  the  part  of  officers  and  servants." 

Cooley  on  Torts,  2d  ed.  p.  739,  says:  "For 
taking,  or  neglecting  to  take,  strictly  gov- 
ernmental action,  municipal  corporations  are 
under  no  responsibility  whatever,  except  the 
political  responsibility  to  their  corporators 
and  to  the  state.    The  reason  is  that  it  is 
inconsistent  with  the  nature  of  their  pow- 
ers that  they  should  be  compelled  to  respond 
to  individuals  in  damages  for  the  manner  of 
their  exercise.    They  are  conferred  for  pub- 
lic purposes,  to   be   exercised   within   pre- 
scribed limits,  at  discretion,  for  the  public 
good;  and  there  can  be  no  appeal  from  the 
judgment  of  the  proper  municipal  authorities 
to  the  judgment  of  courts  and  juries.  There- 
fore one  shows  no  ground  of  action  whatever 
when   he   complains   that   he  has   suffered 
damage  because  the  city  he  resides  in  has 
made   insufficient  provision   for  protection 
against  fire,  or  because  cattle  are  not  pro- 
hibited from  running  at  large."  Dillon  on 
Municipal  Corporations,  vol.  2,  $  976,  uses 
this  language:    "The  exemption  from  liabil- 
ity in  these  and  the  like  cases  is  upon  the 
ground  that  the  service  is  performed  by  the 
corporation  in  obedience  to  an  act  of  the  leg- 
islature; is  one  in  which  the  corporation,  as 
such,  has  no  particular  interest,  and  from 
which  it  derives  no  special  benefit  in  its 
corporate  capacity;  that  the  members  of  the 
fire    department,   although   appointed,    em- 
ployed, and  paid  by  the  city  corporation, 
are  not  the  agents  and  servants  of  the  city, 
for  whose  conduct  it  is  liable,  but  they  act 
rather  as  officers  of  the  city,  charged  with 
a  public  Service,  for  whose  negligence  in  the 
discharge    of    official    duty   no   action    lies 
against   the  city,   without    being  expressly 
given;    the  maxim   of  respondeat  superior 
nas,  therefore,  no  application."    Thompson, 
Commentaries  on  Negligence,  at  §  5789,  vol. 
6,  says:  "A  frequent  expression  of  this  doc- 
trine  is    that    no    private    action    will    lie 
against  a  municipal  coporation  for  damages 
sustained  in  consequence  of  its  neglect  to 
perform  a  public  or  governmental  duty,  or  in 
consequence   of    the   trespasses  or  misfea- 
sances of  its  officers  or  agents  in  the  perform- 
ance of  such  a  duty."    In  Current  Law,  vol. 
4,  p.  737,  the  following  appears:  "In  the  ex- 
tinguishment  of  fires   and   in  making  ar- 
rangements therefor,  a  municipal  coi*pora- 
tion  acts  in  a  governmental  capacity,  and  is 
not   liable   for  the   negligent  construction, 
maintenance,  or  use  of  its  appliances." 

The  following  are  a  few  of  the  many  cases 
bearing  upon  the  question  involved  herein: 
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Hafford  ▼.  New  Bs^dford,  16  Gray,  297;  Tind- 
ley  ▼.  Salem,  137  Mass.  171,  50  Am.  Rep. 
289;  Wheeler  t.  Cincinnati,  19  Ohio  St.  19. 

2  Am.  Rep.  888;  Jewett  ¥.  New  Haven. 
38  Conn.  868,  9  Am.  Rep.  382;  Mead  ▼.  New 
Haven,  40  Conn.  72,  16  Am.  Rep.  14;  Bur- 
rill  V.  Augusta,  78  Me.  118,  67  Am.  Rep.  788, 

3  AtL  177;  Grube  v.  St.  P^ul,  84  Minn.  402, 

26  N.  W.  228;  Bryant  v.  St  Paul,  88  Minn. 
289,  53  Am.  Rep.  81,  23  N.  W.  220;  Hayes  v. 
Oshkosh,  33  Wis.  314, 14  Am.  Rep.  760;  Max. 
milian  v.  New  York,  62  N.  Y.  160,  20  Am. 
Rep.  468;  Ham  v.  New  York,  70  N.  Y.  469; 
Wilcox  V.  Chicago,  107  HL  884,  47  Am.  Rep. 
434;  Welsh  v.  RutUnd,  56  Vt..  228,  48  Am. 
Rep.  762;  Fisher  v.  Boston,  104  Mass.  87,  6 
Am.  Rep.  196;  Curran  v.  Boston,  161  Mass. 
505,  8  L.R.A.  *^43,  21  Am.  St.  Rep.  465,  24 
N.  E.  781;  Robinson  v.  Evansville,  87  Ind. 
334,  44  Am.  Rep.  770;  Rivers  v.  Augusta,  65 
Ga.  376,  38  Am.  Rep.  787;  Hart  v.  Bridge- 
port, 13  Blatcbf.  289,  Fed.  Cas.  No.  6,149; 
White  y.  Yazoo  City,  27  Miss.  357;  Rich- 
mond V.  Long,  17  Gratt  375,  94  Am.  Dec. 
461 ;  Eastman  v.  Meredith,  86  N.  H.  284,  72 
Am.  Dec.  302;  Hunt  v.  Boonville,  65  Mo.  620, 

27  Am.  RDp.  299;  Sherboume  v.  Yuba  Coun- 
ty, 21  Cal.  113,  81  Am.  Dec.  151;  McCrowell 
V.  Bristol,  5  Lea,  685;  Kansas  City 
y.  Lemen,  6  C.  C.  A.  627,  12  U.  6.  App.  640, 
57  Fed.  905;  Cooley  v.  Essex,  27  N.  J.  L. 
415;  Condict  v.  Jersey  City,  46  N.  J.  L.  157; 
Nicholson  v.  Detroit,  129  Mich.  246,  66 
L.R.A.  601,  88  N.  W.  695;  Ogg  v.  Lans- 
ing, 35  Iowa,  495,  14  Am.  Rep.  499;  Edgerly 
V.  Concord,  59  N.  H.  78.  In  Lawson  v.  Seat- 
tle, supra,  this  court,  inter  Ma,  said:  'It 
is  a  well-known  fact  that  the  apparatus 
used  by  a  fire  company  is  not  under  con- 
trol of  the  city,  but  is  under  the  special 
control  and  inspection  of  the  fire  company." 
If  thb  be  a  correct  proposition,  it  would 
seem  to  irresistibly  follow  that  the  horse 
involved  in  this  case  waa  not  under  the 
control  of  the  city.  Ordinarily,  an  action 
for  damages  caused  by  a  trespassing  animal 
must  be  maintained  against  the  person 
having  the  custody  and  control  of  said 
animal.  As  a  rule,  the  owner  is  not  liable 
where  the  custody  and  control  is  at  the  time 
in  someone  else.  Cooley,  Torts,  2d  ed.  p. 
401;  Ingham,  Animals,  p.  234;  Reddick  v. 
Newbum,  76  Mo.  423;  Ozbum  v.  Adams,  70 
HI.  291.  It  is,  however,  not  necessary  to 
base  our  decision  upon  this  ground. 

It  is  a  hardship  for  respondent  to  be  de- 
nied damages  in  this  case.  His  would  seem 
to  be  one  of  a  class  and  character  of  inju- 
ries for  which  the  legislature  might  properly 
permit  recovery  against  the  municipality. 
But,  until  the  lawmaking  body  makes  pro- 
vision therefor,  we  are  without  authority  to 
award  a  judgment  for  damages  in  such  a 
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ease.    Courts  must  follow  the  law  «a  thej 
find  it. 

The   decision  heretofoTe  announced  will 
not  be  disturbed. 

Mount,  Ch.  J.,  and  Hadley  and  Cxow,  JJ., 
ooneur. 

DnAbar,  Fnllsrtoiii  tad  Sudkiiiy  JJ^  dis- 
sent. 

Second  petition  for  rehearing  denied  June 
5,  1906. 


WASHINGTON  SUPSBMS  COURT. 
AMELIA  STARR,  Appt., 

V. 

iETNA  LIFE  INSURANCE  COMPANY^ 
Respt. 

(—  Wash.  — ,  83  Pac.  118.) 

Accident  insurance— exceptions  in  policy — 
burden  of  proof. 

1.  One  seeking  to  recover  upon  an  acci- 
dent insurance  policy  for  the  death  of  the  in- 
sured is  not  bound  to  show  that  the  death  did 


Case  Note. — ^Duty  of  insured  to  negative 
death  or  accident  from  excepted  cause. — If 
any  proposition  of  law^can  be  said  to  be 
settled  it  is  the  one  that,  in  actions  on  poli- 
cies of  life  or  accident  insuiance,  the  person 
seeking  to  recover  need  not  allese  that  the 
death  or  injury  of  the  insured  did  not  re- 
sult from  any  of  the  causes  which,  by  the 
terms  of  the  policy,  would  relieve  the  in- 
surer from  liability  thereunder.  The  fact 
that  the  death  or  injury  did  result  from  such 
a  cause  is  a  matter  of  affirmative  defense^ 
and  must  be  averred  by  the  insurer  in  iU 
plea  or  answer.  The  cases  to  this  effect  are 
numerous,  and,  in  addition  to  those  cited  in 
the  opinion  above,  attention  may  be  called 
to  the  followmg:  Travelers'  Protective  As- 
so.  V.  Gilbert,  55  LJLA.  538,  49  C.  C.  A.  309, 
111  Fed.  269;  Dennis  v.  Union  Mut.  L.  Ins. 
Co.  84  Gal.  570,  24  Pac.  120;  MetropoUtan 
L.  Ins.  Co.  V.  McKenna,  73  lil.  App.  283; 
National  Ben.  Asso.  v.  Bowman,  110  Ind. 
355,  11  N.  K.  316;  l^Yeemax  v.  Travelers* 
ins.  Co.  144  Mass.  572,  12  N.  E.  372;  Hester 
V.  Fidelity  &  U.  Co.  69  Mo.  App.  186;  Ger- 
main v.  Brooklyn  L.  Ins.  Co.  30  Hun,  535; 
Latimer  v.  Sovereign  Camp,  W.  W.  62  S.  C. 
145,  40  S.  K.  155;  Employer's  Liability  As 
sur.  Corp.  v.  Rochelle,  13  Tex.  Civ.  App.  232. 
35  S.  W.  869. 

In  accordance  with  the  general  rule  of  evi- 
dence making  it  incumbent  upon  a  party  to 
prove  the  substantive  facts  that  he  is  re- 
quired to  aver  in  his  pleading,  it  follows 
that,  in  actions  on  policies  of  life  or  accident 
insurance,  the  burden  of  proof  is  on  the  in* 
surer  to  show  by  a  fair  preponderance  of 
the  evidence  that  the  death  or  injury  for 
which  recovery  is  sought;  resulted  from  a 
cause  which,  by  the  terms  of  the  policy. 
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bility   for    which    the    policy    relieves  tiie 

insurer. 

not  result  from  one  of  the  causes  from  lia- 

Ssme — ^railroad  risht  of  way. 

2.  A  provision  in  an  accident  insurance 
policy  that  it  does  not  cover  being  on  any 
railroad  right  of  way  means  on  the  track. 
Evidence— declarations— res  gests. 

3.  Declarations  of  a  man  crushed  by 
cars,  after  he  has  reached  the  station  and 
assistance  has  been  summoned,  as  to  how 
the  accident  happened,  is  admissible  as 
part  of  the  rea  geata,  if  his  friends  are  not 
present,  and  he  is  so  badly  hurt  that  he 
dies  within  thirty-six  hours  after  the  acci- 
dent, so  that  the  presumption  would  be 
violent  that  the  statement  was  made  for 
self-serving  purposes. 

(December  27,  1906.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Spokane  County 
in  defendant's  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  an 
accident  insurance  policy.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  A.  Williaais  and  Denton  M. 
Crow,  for  appellant: 

Exceptions  in  an  accident  insurance  policy 
are  construed  strongly  against  the  insurer. 

Meadows  v.  Pacific  Mut.  L.  Ins.  Co.  129 
Mo.  76,  50  Am.  St.  Rep.  427,  31  S.  W.  678; 
Standard  Life  &  Acci.  Ins.  Co.  v.  Thornton, 
49  LJtA.  116,  40  C.  C.  A.  664,  100  Fed.  582; 
DeLoy  v.  Travelers'  Ins.  Co.  171  Pa.  1,  60 
Am.  St.  Rep.  787,  32  AtL  1108;  Railway 
Officials  &  E.  Acci.  Asso.  v.  Drummond,  56 
Neb.  236,  76  N.  W.  562;  iEtna  L.  Ins.  Co.  v. 


would  avoid  the  insurance.  All  the  deci- 
sions are  in  harmony  with  Stabb  v.  ^tna 
L.  Ins.  Co.  on  this  proposition.  Somerville 
V.  Knights  Templars  &,  M.  Life.  Indemnity 
Asso.  11  App.  D.  C.  417;  Supreme  Tent  K. 
of  M.  V.  Stensland,  206  111.  124,  99  Am.  St. 
Rep.  137,  68  ^.  E.  1098;  Cobum  v.  Travelers* 
Ins.  Co.  145  Mass.  226,  13  N.  K.  604;  John 
Hancock  Mut.  L.  Ins.  Co.  v.  Moore,  34  Mich. 
41;  Stevens  v.  Continental  Casualty  Co.  12 
N.  D.  463,  97  M.  W.  862;  Interstate  Casualty 
Co.  V.  Bird,  18  Ohio  C.  C.  488. 

In  such  cases  the  burden  of  proof  is  not 
put  upon  the  plaintiff,  even  though  his  pe- 
tition negatives  the  e^ccepted  causes  of  the 
death  or  accident  stated  in  the  policy,  as 
such  an  alie^tion  is  unnecessary  on  his 
part,  and  he  is  under  no  duty  to  establish 
it  by  evidence.  Jones  v.  United  States  Mut. 
Acci.  Asso.  92  Iowa,  652,  61  M.  vV.  485; 
Mulville  v.  Pacific  Mut.  L.  Ins.  Co.  19  Mont. 
95,  47  Pac  650. 

In  a  very  large  number  of  cases  where 
this  rule  of  law  is  applied,  the  defense  upon 
which  the  insurer  relies  to  avoid  the  policy 
is  suicide.  And,  whether  the  policy  sued  on 
is  one  of  life  or  accident  insurance,  the  au- 
thorities are  agreed  that  it  is  the  insurer's 
duty  to  prove  that  the  assured  took  his  own 
life.  Self-destruction,  the  courts  say,  is 
contrary  to  the  general  conduct  of  mankind. 
The  love  of  existence  is  so  firmly  implanted 
in  the  human  breast,  men  cling  to  life  with 
such  intensity,  that  the  presumption  of  sui- 
ciae  is  utterly  abhorrent  to  toe  law,  and 
cannot  be  induli^red  in.  Travellers'  Ins.  Co. 
V.  McConkey,  127  U.  S.  661,  32  L.  ed.  308, 
8  Sup.  Ct.  Rep.  1300;  Fidelitv  &  C.  Co.  v. 
Love,  49  C.  C.  A.  602,  111  Fed.  773;  National 
Union  v.  Thomas,  10  App.  D.  C.  277 ;  Travel- 
ers' Ins.  Co.  V.  Nitterhouse,  11  Ind.  App.  155, 
38  N.  E.  1110;  Equitable  L.  Ins.  Co.  v.  Heb- 
ert  (Ind.  App.)  76  N.  E.  1023;  Mutual  L. 
Ins.  Co.  V,  Wiswell,  56  Kan.  765,  35  L.R.A. 
258,  44  Pac.  9^6;  Leman  v.  Manhntt-an  L. 
Ins.  Co.  46  La.  Ann.  1189,  24  L.R.A.  689, 
49  Am.  St.  Rep.  348,  15  So.  388;  Supreme 
Council  R.  A.  v.  Brashears.  89  Md.  624,  73 
Am.  St.  Rep.  244,  43  Atl.  866;  Oox  v.  Royal 
Tribe,  42  Or.  366,  60  L.R.A.  620,  95  Am.  St. 
Rep.  752,  71  Pac.  73;  Continental  Ins.  Co. 
4L.R.A.(N.S.) 


V.  Delpeuch,  82  Pft.  225;  Fisher  v.  Fidelity 
Mut.  Life  Asso.  188  Pa.  1,  41  Atl.  467; 
Brown  v.  Sun  Life  Ins.  Co.  (Tenn.  Ch. 
App.)  51  LJI.A.  252,  67  S.  W.  415;  Mutual 
L.  Insw  Co.  V.  Simpson  (Tex.  Civ.  App.)  28 
S;  W.  837;  Walcott  v.  Metropolitan  L.  Ins. 
Co.  64  Vt.  221,  33  Am.  St.  RAp.  923,  24  Atl. 
992. 

In  some  jurisdictions  where  suicide  is  re- 
lied on  as  a  defense  it  seems  that  the  bur- 
den of  proof  is  not  shifted  by  the  fact  that 
the  verdict  of  a  coroner's  jury  sod  the  proofs 
of  loss  furnished  by  the  beneficiary  to  the 
insurance  company  stated  that  the  assured 
committed  suicide.  Knights  Templars  &  M 
Life  Indemnity  Co.  V.  Crayton,  209  111.  550, 
TON.  E.  1066;  Sartell  v.  Royal  Neisrhboi-s.  85 
Minn.  369,  88  N.  W.  985;  l^utual  L.  Ins.  Co. 
V.  Hay  ward  (Tex.  Civ.  App.)  27  8.  W.  36. 
This  has  been  said  by  high  authority  to  be 
the  law  even  where  the  proofs  of  loss  were 
introduced  in  evidence  by  the  plaintiff.  Su- 
preme Lodge  K.  of  P.  V.  Beck,  36  C.  C.  A. 
467,  94  Fed.  751.  Affirmed  in  181  U.  S.  49, 
45  L.  ed.  741,  21  Sup.  Ct.  Rep.  632.  In  North 
Carolina,  however,  it  is  said  that  the  state- 
ment that  the  assured  died  by  his  own  hand, 
in  the  proofs  of  loss  furnished  the  insurance 
company  by  the  plaintiff,  was,  if  unex- 
plained, an  admission  of  suicide,  and,  when 
introduced  in  evidence  in  an  action  on  a 
policy  of  life  insurance,  "at  once  shifted  the 
burden  of  proof  upon  the  plaintiff."  Spruill 
V.  Northwestern  Mut.  L.  Ins.  Co.  120  N.  C. 
146,  27  S.  E.  39. 

The  application  of  the  aame  legal  princi- 
ples is  illustrated  in  another  numerous  class 
of  cases,  where,  in  actions  on  accident  poli- 
cies, the  defense  relied  upon  by  the  insurer 
is  that  clause  which,  though  its  Innguage 
may  differ  in  different  instruments,  is  in 
fact  essentially  ttie  same,  and  which  pre- 
vents recovery  on  the  part  of  a%sured  or  his 
beneficiary  if  the  death  or  injuries  resulted 
from  the  insured's  lack  of  due  diligence, 
from  his  negligence,  or  voluntary  exposure 
to  unnecessarv  danjrer.  Cot  ten  v.  Fidelity 
&  C.  Co.  41  Fed.  506;  Fidelity  A  C.  Co.  v. 
Sittig.  181  111.  Ill,  48  L.R.A.  351),  .54  N.  E. 
903;  Conboy  v.  Railway  OfTiciaJs  &  E.  Acci. 
Asso.  17  Ind.  App.  62,  60  Am.  St.  Rep.  154, 
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Hicks,  28  Tex.  Civ.  App.  74,  66  S.  W.  87; 
Lowenstein  ▼.  Fidelity  &  G.  Co.  88  Fed. 
474;  EquiUble  Acci.  Ins.  Co.  v.  Osborn,  90 
Ala.  201,  13  L.RwA.  267,  9  So.  869. 

Appellant  was  not  required  to  negative 
any  of  the  exceptions. 

Meadows  ▼.  Pacific  Mut.  L.  Ins.  Co.  and 
Standard  Life  &  Acci.  Ins.  Co.  v.  Thornton, 
9upra;  Payne  v.  FratemiU  Acci.  Asso.  119 
Iowa,  342,  93  N.  W.  361 ;  Dougherty  v.  Pa- 
cific Mut.  L.  Ins.  Co.  154  Pa.  385,  25  AU. 
739;  Smith  y.  JEixA  L.  Ins.  Co.  115  Iowa, 
217,  56  L.R.A.  271,  91  Am.  St.  Rep.  153,  88 
N.  W.  368;  Standard  Life  k  Acci.  Ins.  Co. 
V.  Langston,  60  Ark.  381,  30  S.  W.  427; 
Fetter  v.  Fidelity  &  C.  Co.  174  Mo.  256,  61 
L.R.A.  459,  97  Am.  St.  Rep.  560,  73  S.  W. 
592;  Hill  ▼.  Central  Acci.  Ins.  Co.  200  Pa. 
632,  59  Atl.  262. 

Appellant  having  established  a  prima 
facie  case  of  external,  violent,  and  accidental 
injuries,  the  judgment  should  be  in  her 
favor,  unless  the  respondent  establishes  that 
the  injuries  were  received  by  reason  of  fhe 
violation  of  some  exception  in  the  policy. 

Traders'  &  T.  Acci.  Co.  v.  Wagley,  20  C. 


C.  A.  688,  45  U.  S,  App.  39,  74  Ffed.  457; 
Payne  v.  Fraternal  Acci.  Asso.  supra;  Rich- 
ards V.  Travelers'  Ins.  Co.  89  Cal.  170,  23 
Am.  St  Rep.  455,  26  Pac.  762. 

The  statement  should  have  been  received 
as  part  of  the  res  gestce, 

1  Cyc.  Law  &  Proc.  p.  295;  Travelers*  Ins. 
Co.  V.  Mosley,  8  Wall.  397,  19  L.  ed.  437; 
Leahey  v.  Cass  Ave.  &  F.  G.  R.  Co.  97  Mo. 
166,  10  Am.  St.  Rep.  300,  10  S.  W.  58;  In- 
ternational &  G.  N.  R.  Co.  V.  Smith  (Tex.) 
14  S.  W.  642;  Delaware,  L.  A  W.  R.  Co.  v. 
Ashley,  14  C.  C.  A.  368,  28  U.  S.  App.  375, 
67  Fed.  210;  Waldele  v.  New  York  C.  &  H. 
R  R.  Co.  29  Hun,  36;  Augusta  Factory  v. 
Barnes,  72  Ga.  21/,  63  Am.  Rep.  838. 

Messrs.  Post,  Avery,  &   Higgins,  for  re- 
spondent: 

Assured  was  on  what  he  knew  to  be,  and 
what  the  ordinary  mind  would  know  to  be, 
the  right  of  way  of  this  railroad  company, 
when  he  gpt  hurt. 

Day  V.  Atlantic  &  G.  W.  R.  Co.  41  Ohio 
St.  3J2;  Chicago  &  A.  R.  Co.  v.  People,  98 
111.  350;  Chicago,  M.  &  St.  P.  R,  Co.  v.  Cass 
County,  8  N.  D.  18,  76  N.  W.  239;  Central 


46  N.  E.  363;  Follis  v.  United  States  Mut. 
Acci.  Asso.  94  Iowa,  436,  28  L.R.A.  78,  58 
Am.  St.  Rep.  408,  62  N.  W.  807;  Payne  v. 
Fraternal  Acci.  Asso.  119  Iowa,  342,  93  N. 
W.  361;  Badenfeld  v.  Massachusetts  Mut. 
Acci.  Asso.  154  Mass.  77,  13  L.R.A.  263,  27  N. 
E.  769;  Keene  v.  New  England  Mut.  Acci. 
Asso.  161  Mass.  150,  36  N.  E.  891;  Hess  v. 
Preferred  Masonic  Mut.  Acci.  Asso.  112 
Mich.  196,  40  L.R.A.  444,  70  N.  W.  460; 
Jamison  v.  Continental  Casualty  Co.  104 
Mo.  App.  306,  78  S.  W.  812;  Williams  v. 
United  States  Mut.  Acci.  Asso.  82  Hun, 
268,  31  N.  Y.  Supp.  343;  North  American 
Acci.  Ins.  Co.  v.  Guliok,  25  Ohio  C.  C.  395. 

In  still  other  cases  is  found  the  applica- 
tion of  the  same  doctrine  to  the  various 
other  causes  of  death  or  injury,  such  as  are 
quoted  from  the  policy  in  Starr  v.  ^Etna 
L.  Ins.  Co.,  and  which  would  forfeit  the  in- 
surance under  the  terms  of  the  instrument 
sued  on:  Disease:  McCarthy  v.  Travelers' 
Ins.  Co.  8  Biss.  362,  l?ed.  Cas.  No.  8,682; 
Thornton  v.  Travelers'  Ins.  Co.  116  Ga.  121, 
94  Am.  St.  Rep.  99,  42  S.  E.  287;  Fetter  v. 
Fidelity  &  C.  Co.  174  Mo.  256,  61  L.R.A.  459, 
97  Am.  St.  Rep.  660,  73  S.  W.  592;  drugs: 
Woodmen  of  the  World  v.  Gilliland,  11  Okla. 
384,  67  Pac.  485;  drunkenness:  Newman  v. 
Covenant  Mut.  Ins.  Asso.  76  Iowa,  56,  1  L. 
R.A.  659,  14  Am.  St.  Rep.  196,  40  N.  W.  87; 
Sutherland  v.  Standard  Life  &  Acci.  Ins.  Co. 
87  Iowa,  505.  54  N.  W.  453;  Van  Valken- 
burgh  V.  American  Popular  L.  Ins.  Co.  70  N. 
Y.  605;  New  York  L.  Ins.  Co.  v.  La  Boi- 
teaux,  5  Ohio  Dec.  Reprint,  242;  intentional 
injuries  by  self  or  another:  Lampkin  v. 
Travelers'  Ins.  Co.  11  Colo.  App.  249,  52  Pac. 
1040;  Travelers*  Ins.  Co.  v.  Wyness,  107  Ga. 
584,  34  S.  E.  113;  Guldenkirch  v.  United 
States  Mut.  Acci.  Asso.  25  N.  Y.  S.  R.  945, 
5  N.  Y.  Supp.  428;  violation  of  law:  Cluflf 
<L.R.A.(N.S.) 


V.  Mutual  Ben.  L.  Ins.  Co.  13  Allen,  308; 
violating  rule  of  corporation:  Standard 
Life  &  Acci.  Ins.  Go.  v.  Jones,  94  Ala.  434, 
10  So.  530;  no  visible  mark  on  body,  and  ex- 
pedition to  wild  and  uncivilized  country: 
United  States  Casualty  Co.  v.  Hanson,  20 
Colo.  App.  393,  79  Pac.  176. 

There  are  some  cases  which  at  first  sight 
might  seem  to  be  in  conflict  with  the  rules 
of  pleading  and  evidence  here  treated,  but 
which  are  clearly  distinguishable  from 
Starr  v.  ^tna  L.  Ins.  Cd.  and  decisions  in 
harmony  therewith.  At  the  outset  a  dis- 
tinction must  be  made  between  what  may, 
for  the  want  of  better  terms,  be  technically 
called  "provisos"  and  "exceptions."  Pro- 
visos, in  a  policy  of  insurance,  are  stipula- 
tions added  to  the  principal  contract  to 
avoid  the  promise  of  the  insurer  by  way  of 
defeasance  or  excuse ;  and  in  an  action  there- 
on it  is  incumbent  on  the  insurer  to  plead 
them  in  defense  and  support  them  by  evi- 
dence. Exceptions  are  clauses  taking  some- 
thing out  of  the  general  operation  of  the 
contract  so  that  the  promise  is  to  perform 
only  what  remains  after  the  part  excepted 
is  taken  away;  and  in  actions  on  policies 
of  insurance  containing  such  clauses  it  is 
the  plaintiff's  duty  to  negative  them,  and 
show  by  evidence  that  his  course  of  action 
does  not  come  within  the  exception.  Sohier 
V.  Norwich  F.  Ins.  Co.  11  Allen,  336.  This 
rule  of  pleading  is  stated  in  different  lan- 
guage in  another  Massachusetts  case  as  fol- 
lows: If  the  contract  sued  on  '^contain  in 
it,  first,  a  general  clause,  and  afterwards  a 
separate  and  distinct  clause  which  has  the 
effect  of  taking  out  of  the  general  clause 
something  that  would  otherwise  be  included 
in  it,  a  party,  relying  upon  the  general 
clause,  in  pleading,  may  set  out  that  clause 
only,  without  noticing  the  separate  and  dis- 
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Trust  Co.  Y.  Wabash,  St.  L.  &  P.  R.  Co.  29 
Fed.  555;  Keener  v.  Union  P.  R.  Co.  31  Fed. 
128. 

There  is  no  insurance  when  the  insured  is 
at  a  place  excluded  by  the  policy. 

Sohier  v.  Norwich  F.  Ins.  Co.  11  Allen, 
336. 

The  burden  is  upon  the  plaintiff  to  nega- 
tive the  existence  of  the  condition  stated  in 
the  policy. 

American  Acd.  Co.  v.  Carson,  99  Ky.  441, 
34  LJLA.  301,  59  Am.  St.  Rep.  473,  36  S.  W. 
169;  Lilly  v.  Preferred  Acci.  Ins.  Co.  41 
xMisc.  8,  83  N.  ^.  Supp.  585. 

The  declaration  was  not  admissible. 

Waldele  v.  New  ^ork  0.  &  H.  R.  R.  Co. 
95  N.  Y.  274,  47  Am.  Rep.  41;  Savannah,  F. 
&  W.  R.  Co.  V.  Holland,  82  Ga.  257,  14  Am. 
St  Rep.  158,  10  6.  E.  200;  2  Jones,  Ev.  § 
348. 

Dnnbar,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  is  the  beneficiary  named  in 
a  certain  accident  insurance  policy  issued  to 
her  husband,  Martin  Luther  Starr.    This  ac- 


tion was  brought  by  appellant,  m  such  bene- 
ficiary, to  recover  the  principal  sum  of  $5,- 
000,  by  reason  of  the  loss  of  the  life  of  said 
Martin  Luther  Starr  as  the  proximate  result 
of  external,  violent,  and  accidental  means. 
Some  of  the  facts  were  stipulated  between 
appellant  and  respondent,  and  appear  as  fol- 
lows: On  December  6,  1903,  the  insured, 
Martin  Luther  Starr,  was  at  Hatton, 
Adams  County,  Washington.  At  about  4 
o'clock  in  the  morning  of  said  day  said 
Starr,  with  some  companions,  started  from 
the  hotel  for  the  Northern  Pacific  Railway 
Depot.  The  train  for  Spokane  was  then  due, 
and  came  in  shortly  after  said  Starr  and  his 
companions  arrived  at  the  depot.  It  was 
then  still  dark.  Starr  left  his  companions 
before  the  arrival  of  the  train,  and  when  the 
train  arrived  he  could  not  be  found  by  his 
companions,  who  made  some  search  for  him. 
Shortly  after  the  train  pulled  out  for  Spo- 
kane some  men  at  the  depot  heard  Starr 
calling  from  a  direction  opposite  to  that  in 
which  the  train  had  gone,  and  in  a  few  mo- 
ments said  Starr  came  to  the  depot  from  the 
direction   opposite   to  that   the  train   had 


tinct  clause  which  operates  as  an  exception; 
but,  if  the  exception  itself  be  meorporated 
in  the  general  clause,  then  the  party  relying 
on  it  must,  in  pleading,  state  it  together 
with  the  exception."  Oom.  v.  Hart,  11  Gush. 
130.  For  example,  where  the  policy  of  in- 
surance provides  that,  if  the  assured  is 
killed  while  pursuing  a  calling  classed  by 
the  insurance  company  as  more  hazardous 
than  that  recited  as  nis  in  his  application, 
his  beneficiary  is  to  receive  a  smaller  sum 
than  otherwise,  the  plaintiff  in  an  action  on 
Huch  policy  must  allege  that  the  assured 
was  not  killed  in  a  more  hazardous  occupa- 
tion (American  Acci.  Co.  v.  Carson,  99  ^y. 
441,  34  L.R.A.  301,  59  Am.  St.  Rep.  473,  36 
S.  W.  160),  and,  of  course,  establish  his  alle- 
gation by  evidence.  Again,  where  an  insur- 
ance company  agreed  to  indemnify  contract- 
ors against  liability  for  any  damages  on  ac- 
count of  injuries  to  third  persons  caused  by 
the  assured  or  their  workmen,  but  not  when 
the  injuries  were  caused  by  a  subcontractor 
of  the  assured  or  a  subcontractor's  workmen, 
it  was  the  assured's  duty,  in  an  action  on 
the  policy,  to  prove  that  the  injury  for 
which  he  sought  to  have  the  insurance  com- 
pany respond  in  damages  was  not  caused  by 
a  subcontractor  or  a  subcontractor's  work- 
men (Tolmie  v.  Fidelity  A.  C.  Co.  95  App. 
Div.  362,  88  N.  Y.  Supp.  717,  Affirmed  in  183 
iN.  Y.  581,  76  N.  E.  1110),  and,  of  course, 
allege  the  same.  And  where  a  policy  of  ac- 
cident insurance  did  not  cover  "injuries, 
fatal  or  otherwise,  resulting  from  poison, 
or  anything  accidental,  or  otherwise  taken, 
administered,  absorbed,  or  inhaled  (anes- 
thetics administered  by  a  regular  physician 
excepted) ;"  and  the  assured  died  under  the 
influence  of  chloroform  administered  to  him 
by  a  regular  physician  while  undergoing  an 
operation  for  appendicitis, — the  burden  is 
•4L.RJL(N.S.) 


upon  the  plaintiff,  in  an  action  on  the  policy, 
to  snow  that  the  death  of  the  assured  re- 
sulted from  the  chloroform  independent  of 
all  other  causes.  Maryland  Casualty  Co. 
V.  Glass,  29  Tex.  Civ.  App.  159,  67  S.  W. 
1062. 

Another  distinction  to  be  borne  in  mind 
by  the  pleader  is  the  difference  in  the 
amount  of  proof  required  in  actions  on  pol- 
icies of  ordinary  life  insurance  and  on  those 
of  accident  insurance.  In  the  former  all 
that  it  is  necessary  for  the  plaintiff  to  show 
in  order  to  make  a  prima  facie  case  is  the 
contract  and  death.  But  in  the  latter,  in 
addition  to  this,  it  is  incumbent  upon  the 
plaintiff  to  ^rove  that  the  injury  was  acci- 
dental. It  is  true  that  when  the  injury 
is  sho^vn  it  is  presumed  not  to  be  self-in- 
flicted, and  to  defeat  recovery  the  defendant 
must,  by  averment  and  proof,  negative  this 
presumption;  but  the  injury  is  not,  there- 
fore, presumed  to  be  accidental.  Where  the 
very  foundation  of  the  action  is  accidental 
injury,  the  presumption  of  law  is  only  an 
aid  to  the  other  evidence  on  the  subject, 
and  does  not  shift  the  burden  on  the  entire 
issue  to  the  defendant;  and,  after  all  the 
evidence  is  before  the  jury,  the  burden  on 
the  whole  case  rests  where  it  did  in  the  be- 
ginning,— ^that  is,  it  is  the  duty  of  the  plain- 
tiff to  establish  all  the  necessary  allegations 
of  his  declaration  by  a  fair  preponderance 
of  the  evidence.  Cames  v.  Iowa  State  Trav- 
eling Men's  Asso.  106  Iowa,  281,  68  Am.  St. 
Rep.  306,  76  N.  W.  683;  Taylor  v.  Pacific 
Mut.  L.  Ins.  Co.  HO  Iowa,  621,  82  N.  W. 
326;  Merrett  v.  Preferred  Masonic  Mut. 
Acci.  Asso.  98  Mioh.  338,  57  N.  W.  169; 
Whitlatch  V.  Fidelity  &  C.  Co.  149  N.  Y.  46, 
43  N.  £.  405.  No  presumption  of  law  arises 
that,  because  the  death  of  the  insured  was 
not  due  to  suicide,  it  was  accidental.     It 
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gone, — that  is,  from  down  the  track  to- 
wards Tacoma— with  both  arms  hanging 
limp  and  in  a  crushed  condition.  Within 
two  days  after  said  Starr  was  discovered  as 
aforesaid  he  died  from  the  effect  of  such  in- 
juries. Before  his  death  his  arms  were  am- 
putated for  the  purpose  of  saving  his  life. 
Said  Starr  had  not  received  said  injuries  be- 
fore leaving  his  companions  at  the  depot. 
The  evidence  shows  that  prompt  notice  was 
given  the  respondent  of  said  injuries  and  the 
subsequent  death  of  the  insured,  and  that 
within  the  time  limited  by  the  policy  proper 
proofs  of  death  were  furnished.  Respondent 
denied  any  liability  under  the  policy  of  in- 
surance, and  thereafter  this  action  was 
brought. 

The  complaint  set  up  the  death  by  acci- 
dent, the  provisions  of  the  policy,  etc.,  and 
all  the  allegations  usual  in  such  a  case.  The 
answer  admitted  the  issuance  of  the  policy 
by  the  defendant,  but  alleged  that  there 
were  other  conditions  and  requirements  in 
the  policy,  not  mentioned  in  the  compiaint, 
wherein  it  was  provided  that  the  failure  to 
comply  with  such  provisions  would  work  a 
forfeiture  and  loss  of  all  rights  under  the 
policy;  affirmatively  alleged  that  the  policy 
of  insurance,  described  in  the  compiaint  and 
sued  upon,  contained  the  following  provi- 
sion: "This  insurance  does  not  cover  disap- 
pearance nor  suicide,  sane  or  insane,  nor  the 
result,  fatal  or  otherwise,  of  injuries  of 
which  there  is  no  physical  mark  upon  the 
body  (except  as  hereinbefore  provided) ;  nor 
in  event  of  accident  or  death,  loss  of  limb  or 
sight;  or  disability  resulting,  wholly  or  part- 
ly, directly  or  indirectly,  from  bodily  or 
mental  infirmity,  or  dise:*.se  in  any  form,  nor 
from  sleepwalking,  mefl^cal  or  surgical  tieat- 


ment,  war,  or  violating  the  law;  nor  for  in- 
juries intentionally  inflicted  upon  the  in- 
sured by  himself;  nor  does  it  cover  (except 
as  incident  to  the  occupation  of  railway  em- 
ployees) entering  or  trying  to  enter  or  leave 
a  moving  conveyance,  using  steam  or  elec- 
tricity as  a  motive  power  (except  cable  and 
electric  street  cars)  being  in  any  place  in  or 
on  any  such  conveyance  which  has  not  been 
provided  for  the  occupation  of  passengers 
during  transit,  or  being  on  any  railroad 
bridge  or  right  of  way,  except  at  established 
crossings  of  such  roads  with  public  high- 
ways." The  answer  further  averred  that  the 
insured  was,  at  the  time  of  said  injury,  try- 
ing to  board  a  moving  railroad  train  at  a 
place  other  than  a  station,  or  trying  to  com- 
mit suicide,  and  at  said  time  was  on,  and 
said  injury  occurred  on,  the  right  of  way  of 
the  Northern  Pacific  Railway  Company's 
railroad,  and  at  a  place  that  was  not  then  an 
established,  or  any,  crossing  of  such  railroad 
with  a  public  highway;  that  said  railroad 
right  of  way  at  the  place  that  such  injury  oc- 
curred was  at  the  time  400  feet  wide,  and 
that  the  said  railway  company's  railway 
tracks  ran  approximately  in  the  center  of 
said  right  of  way.  The  reply  admitted  the 
exceptions  specified  in  the  answer  in  the  af- 
firmative defense,  but  denied  the  othor  alle- 
gations. At  the  conclusion  of  the  plaintiffs 
testimony,  upon  motion  of  defendant,  the 
case  was  taken  from  the  jury  on  the  ground 
that  there  was  not  sufficient  testimony  to 
sustain  a  verdict,  and  an  order  of  dismissal 
was  made.  From  the  judgment  following 
this  order,  this  appeal  is  prosecuted. 

It  is  alleged  that  the  court  erred  in  sus- 
taining respondent's  challenge  to  the  suffi- 
ciency of  the  evidence,  and  in  refusing  to 


jnight  be  neither  self-intiicted  nor  accident- 
al; it  might  be  uue  to  natural  causes.  'Ihe 
plaintiif,  tiiereiore,  must  prove  the  accident 
no  matter  what  plea  is  made  in  defense, 
laessig  v.  Travelers'  Protective  Asso.  169 
Mo.  2i2,  69  S.  W.  469.  Hence,  it  was  he^d 
in  l«'i(lelity  &  C.  Co.  v.  Weise,  182  111.  496, 
56  JN.  £.  640,  where  the  facts,  if  they  can  be 
said  to  prove  any  theory  of  the  cause  of 
death,  rather  militated  against  that  of  acci- 
dent, that  it  was  error  for  the  trial  court  to 
charge  t^iat  the  insurer's  claim  that  the  as- 
sured had  committed  suicide  was  an  affirma- 
tive defense,  and  that  the  law  cast  upon  the 
company  the  burden  of  proving  it  by  evi- 
dence, tacts,  and  circumstances  outweighing 
the  plaintiff's  evidence  upon  that  point.  Had 
the  plaintiff  in  fact  proved  tnat  the  death 
was  accidental,  and  bad  the  trial  court  mod- 
ified its  charge  by  making  it  clear  to  the 
jury  that  the  burden  in  the  whole  case  was 
on  the  plaintiff  to  allege  and  prove  all  the 
facts  necessary  to  establish  her  cause  of 
action,  doubtless  the  supreme  court  would 
have  found  no  error,  in  harmony  with  its 
views  as  expressed  m  other  cases  before  and 
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since  this  one.    See  the  Illinois  cases  cited, 
supra. 

It  would  seem,  however,  that,  where  the 
death  of  the  assured  must  have  resulted 
irom  murder,  suicide,  or  accident,  the  evi- 
dence excluding  any  other  hypothesis,  the 
death  would  be  presumed  to  be  accidental; 
neither  the  presumption  that  it  was  self- 
indicted,  nor  that  it  was  intentionally 
caused  by  another,  can  be  indu.^eu  in.  In- 
deed, the  presumption  is  that  it  was  not. 
"Hence,"  says  the  Wisconsin  supreme  court, 
"had  the  plaintiff  proved  only  that  the  in- 
sured, at  a  certain  time,  had  upon  his  per- 
son bruises  and  wounds,  evidencing  that  he 
had  been  recently  injured  by  external  vio- 
lence; and,  further,  that  such  injuries  caused 
bis  death, — she  would  have  made  out  a 
prima  facie  case  of  death  resulting  from 
bodily  injuries,  'through  external,  violent, 
and  accidental  means.' "  Cronkhite  v.  Trav- 
elers' Ins.  Co.  75  Wis.  116,  17  Am.  St.  Rep. 
184,  43  N.  W.  731.  To  the  same  effect,  Jen- 
kin  v.  Pacific  Mut.  L.  Ins.  Ck).  131  Cal.  121, 
63  Pac  180;  Bumham  v.  Interstate  Oas- 
ualty  Ck).  117  Mich.  142,  75  N.  W.  445- 
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permit  oertain  testimony  which  we  will 
hereafter  refer  to.  It  appears  from  the  rec- 
ord and  the  statements  made  by  the  court 
that  the  court  was  of  the  opinion  that  the 
burden  of  proof  was  upon  the  appellant  to 
show  that  the  death  of  the  insured  did  not 
occur  by  reason  of  some  of  the  exceptions  in- 
corporated in  the  policy.  From  an  examina- 
tion of  all  available  authority  on  that  sub- 
ject we  are  forced  to  the  conclusion  that  the 
court  erred  in  this  particular.  It  is  the  es- 
tablished and  universal  law  that  insurance 
polices  are  to  be  construed  in  favor  of  the 
insured,  and  most  strongly  against  insur- 
ance companies.  This  is  a  reasonable  rule, 
•considering  the  fact  that  these  policies  are 
prepared  by  men  who  are  learned  in  the  law 
and  trained  in  preparing  contracts  of  this 
kind,  and  who  have  studied  the  legal  effects 
of  all  the  multifarious  provisions  in  the  or- 
dinary insurance  policies,  whether  accident 
or  life;  while  the  insured  are  frequently  men 
and  women  of  limited  understanding,  of 
simple  methods  of  thought,  and  who,  as  a 
rule,  would  not  be  capable  of  technically 
construing  doubtful  provisions  in  a  contract. 
Speaking  of  this  proposition,  it  was  said  by 
the  supreme  court  of  Alabama,  in  Equitable 
AocL  Ins.  Co.  v.  Osbom,  90  Ala.  201,  13  Lit. 
A.  267,  269,  9  So.  869:  ''Exceptions  of  this 
kind  are  construed  most  strongly  against 
the  insurer,  and  liberally  in  favor  of  the  in- 
sured. This  is  now  the  settled  rule  for  con- 
atruing  all  kinds  of  insurance  policies,  ren- 
dered necessary,  especially  in  modem  times, 
to  circumvent  the  ingenuity  of  the  insurance 
-companies  in  so  framing  contracts  of  this 
kind  as  to  make  the  exceptions  unfairly  de- 
vour the  whole  policy."  In  conformity  with 
this  rule,  an  examination  of  the  subject 
shows  that  almost  universal  authority  im- 
poses upon  the  insurance  company  the  bur- 
den of  establishing  the  fact,  in  an  action  on 
an  accident  insurance  policy,  that  the  acci- 
dent happened  by  reason  of'  something  that 
was  excepted  from  the  provisions  of  the  pol- 
icy, and  that  the  burden  is  not  imposed  upon 
the  insured  to  affirmatively  show  that  the 
accident  did  not  occur  by  reason  of  any  or 
all  of  the  exceptions  incorporated  in  the  pol- 
icy«  The  rule  is  thus  announced  in  1  Cyo. 
Law  &  Proc  p.  289:  ''As  to  Accidental 
■Character  of  Injury.  On  an  issue  as  to 
whether  the  injury  to,  or  death  of,  insured 
was  caused  by  accidental  means,  or  by  some 
cause  excepted  by  the  policy,  the  legal  pre- 
sumption is  against  the  insanity  of  insured, 
intentional  injuries  by  third  persons,  lack  of 
due  care  and  diligence,  self-inflicted  injuries, 
and  suicide.  These  presumptions  may  be 
overcome,  however,  by  facts  and  circum- 
stances establishing  the  contrary."  Further* 
under  the  head  of  "Burden  of  Proof:"  'The 
burden  of  proof  is  on  plaintiff  to  show  that 
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the  injury  or  death  was  due  to  accidental 
or  other  means  specified  in  the  policy. 
.  .  .  (b)  Tne  burden  rests  on  the  de- 
fendant to  show  that  the  policy  has  been 
avoided  by  reason  of  a  breach  of  some 
condition  precedent,  or  that  the  Injury  or 
death  was  caused  by  some  act  which 
is  made  an  exception  to  the  risk  in  the  pol- 
icy, or  that  the  action  was  not  brought 
within  the  time  required  by  the  policy." 

Meadows  v.  Pacific  Mut.  L.  Ins.  Co.  129 
Mo.  76,  50  Am.  St.  Rep.  427,  31  S.  W.  678, 
is  a  case  almost  identical  in  circumstances 
and  in  principle  with  the  one  at  bar.  There 
it  was  shown  that  the  deceased  left  the 
depot  for  the  purpose  of  boarding  a  freight 
train  standing  at  the  station,  and  was  soon 
after  found  mangled  on  the  railroad  track; 
and  it  was  held  that  under  such  proof,  in 
the  absence  of  other  evidence,  the  death  was 
accidental.  From  a  long  and  carefully  con- 
sidered opinion,  in  which  many  cases  are  re- 
viewed, we  quote  the  following  excerpt: 
**The  plaintiff  showed,  beyond  controversy, 
that  Daniel  Meadows  died  by  violent  inju- 
ries, which  were  plainly  visible  upon  his 
body;  that  the  nature  of  these  injuries  left 
no  doubt  that  they  were  the  sole  cause  of 
his  death;  and  proper  proofs  were  made. 
Here  he  rested.  He  had  made  a  prima  facie 
case,  unless  we  are  required  to  presume 
that,  because  he  was  killed  by  being  run 
over  by  cars  on  a  railroad  track,  he  was 
voluntarily  exposing  himself  to  unnecessary 
dangers,  and  was  violating  his  agreement 
in  regard  to  being  upon  a  roadbed  of  a  rail* 
road,  within  the  meaning  of  the  policy. 
Such  a  presumption  would  destroy  the  pre- 
sumption indulged  by  the  law  that  Meadows 
was  at  the  time  exercising  proper  care  for  his 
safety.  In  the  absence  of  all  evidence  to  tlie 
contrary,  the  law  presumes  that  he  was  ex- 
ercising due  care  for  his  protection," — quot- 
ing from  Allen  v.  Willard,  67  Pa.  374,  where 
the  court  said:  "The  natural  instinct  which 
leads  men  in  their  sober  senses  to  avoid 
injury  and  preserve  life  is  an  element  of 
evidence.  In  all  questions  touching  the  con- 
duct of  men,  motives,  feelings,  and  natural 
instincts  are  allowea  to  have  their  weight." 
The  court  then  quoted  from  Pardons  v.  Mis- 
souri P.  R.  Co.  94  Mo.  286,  6  S.  W.  464, 
where  it  was  said:  "There  is  no  contribu- 
tory negligence  in  the  case,  so  far  as  the  evi- 
dence in  the  record  goes.  It  can  only  be 
found  by  indulging  in  unwarranted  pre- 
sumptions. The  only  presumption  the  law 
indulges  in  respect  thereto  is  that  the  de- 
ceased was  in  the  exercise  of  ordinary  care 
and  diligence  at  all  times,  in  the  discharge 
of  his  duties,  until  the  contrary  appeared," 
— citing  Buesching  v.  St.  Louis  Gaslight  Co. 
73  Mo.  219,  30  Am.  Rep.  503;  Huckshold  v. 
St  Louis,  L  M.  ft  6.  R.  Co.  90  Mo.  548,  2  S. 
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W.  7W;  and  Cnimpley  v.  Hannibal  &  St.  J. 
R.  Co.  Ill  Mo.  152,  19  S.  W.  820,  to  the  effect 
that  it  was  not  incumbent  upon  plaintiif  in 
the  first  place  to  prove  that  the  deceased 
was  in  the  exercise  of  ordinary  care  and 
prudence,  and  Mallory  v.  Travelers'  Ins.  Co. 
47  N.  Y.  52,  7  Am.  Rep.  410,  and  Lancaster 
V.  Washington  L.  Ins.  Co.  62  Mo.  121,  to  the 
effect  that,  in  the  absence  of  all  evidence  as 
to  how  the  insured  came  to  be  thrown  undei 
the  train  which  killed  him,  the  presumption 
was  that  it  was  the  result  of  accident. 

Another  carefully  prepared  opinion  is  that 
of  Judge  Day,  of  the  United  States  circuit 
court,  in  the  case  of  Standard  Life  &  Acci. 
Ins.  Co.  ▼.  Thornton,  49  Lil.A.  116,  40  C.  C. 
A.  564,  100  Fed.  582,  where,  after  an  analy- 
sis and  review  of  the  authorities,  it  was 
said:  "This  presumption  must* stand  in  the 
catfe  and  be  decisive  of  it,  until  overcome  by 
testimony  which  shall  outweigh  the  pre- 
sumption. It  casts  upon  the  defendant,  who 
claims  that  the  death  was  intentional,  the 
burden  of  establishing  it  by  a  preponder- 
ance of  testimony."  Where,  in  an  action 
on  a  contract  of  insurance,  it  is  claimed  that 
death  resulted  from  one  of  the  excepted 
causes  enumerated  on  the  back  of  the  pol- 
icy, it  was  held  in  Railway  Officials  &  E. 
Acci.  Asso.  V.  Drummond,  56  Neb.  235,  76  N. 
W.  562,  that  "the  plaintiff  was  only  re- 
quired to  bring  her  case  within  the  terms  of 
the  policy  appearing  on  its  face.  She  was 
not  required  to  negative  the  conditions  or 
exceptions  indorsed  thereon.  In  declaring 
on  a  contract  which  contains  exceptions, 
oonditione,  or  provisos  it  is  not  necessary  for 
the  pleader  to  do  more  than  to  allege  th^ 
general  clause  under  which  his  cause  of  ac- 
tion has  arisen.  He  is  not  obliged  to  set  out 
and  negative  a  distinct  clause  which  oper- 
ates as  an  exception  to  the  general  clause, 
but  which  is  not  incorporated  in  it.  .  .  . 
That  condition  afforded  the  basis  for  an  af- 
firmative defense,  which  would  defeat  a  re- 
covery if  sustained  by  adequate  proof.  The 
burden  of  proving  that  death  resulted  from 
any  of  the  causes  enumerated  on  the  baclc 
of  the  policy  was  on  the  defendant," — citing 
Anthony  v.  Mercantile  Mut.  Acci.  Asso.  162 
Mass.  354,  26  L.R.A.  406,  44  Am.  St.  Rep. 
367,  38  N.  E.  973;  Grangers'  L.  Ins.  Co.  v 
Brown,  57  Miss.  308^  34  Am.  Rep.  446;  Home 
Ben.  Asso.  v.  Sargent,  142  U.  S.  602,  35  L. 
ed.  1160,  12  Sup.  Ct.  Rep.  332.  But  it  is 
needless  to  quote  authority,  for  the  over- 
whelming weight  of  judicial  opinion  sustains 
this  rule.  In  fact  this  is  not  denied  by  the 
learned  counsel  for  respondent,  but  he  as- 
serts that  good  law  is  not  made  of  numbers 
of  authorities,  and  that  logic  alone  is  weight. 
Outside  of  the  presumption  which  ordinarily 
attaches,  tt^t  the  numerical  weight  of  au- 
thority correctly  expresses  the  law,  an  ex- 
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amination  of  the  authorities  on  this  proposi- 
tion, together  with  the  reasoning  advanced 
to  sustain  the  decisions,  convinces  us  that 
the  appellant's  contention  must  be  sus- 
tained, not  only  by  the  numerical  strength 
of  decision,  but  by  the  weight  of  logic. 

If  it  be  true,  then,  that  the  burden  was 
upon  the  respondent  to  show  that  the  death 
of  the  insured  was  caused  by  an  infraction 
of  some  of  the  provisions  which  were  excep- 
tions to  the  provisions  of  the  policy,  the 
cases  relied  upon  by  the  lower  court  and  de- 
cided by  this  court,  vie,,  Armstrong  v.  Cos- 
mopolis,  32  Wash.  110,  72  Pac  1038,  and 
Reidhead  v.  Skagit  County,  33  Wash.  174,  73 
Pac.  1118,  woUid  sustain  the  appellant's  con- 
tention instead  of  the  decision  of  the  court. 
Those  were  personal  damage  cases,  where  a 
recovery  could  be  based  only  upon  the  negh- 
gence  of  the  defendant;  and  the  announce- 
ment by  this  court  that  jurors  should  not  be 
allowed  to  guess  at  how  an  accident  occurred, 
but  that  there  must  be  some  proof  on 
that  subject  before  a  recovery  could  be  had. 
would  apply  here  to  the  proof  which  must 
be  demanded  of  the  respondent.  A  prima 
facie  case  having  been  made  out  by  the  ap- 
pellant, the  negligence  cf  the  insured  in  vio- 
lating any  of  tne  excepted  causes  in  the  con- 
tract must  be  proved  by  the  respondent. 

On  the  proposition,  which  might  arise  on  a 
retrial  of  the  cause  in  relation  to  the  mean- 
ing, within  the  contemplation  of  the  parties 
to  the  contract,  of  the  phrase  'iight  of 
way,"  there  seem  to  be  no  direct  adjudica- 
tions. It  is  not  contended  by  the  respondent 
that  the  expression  "right  of  way  "  as  used 
in  the  policy,  contemplates  the  full  400  feet 
right  of  way  that  this  company  has  where 
the  accident  happened,  but  that  it  means 
something  more  than  the  mere  roadbed. 
Contracts  of  this  kind,  like  other  contracts, 
must  be  construed  with  reference  to  what 
was  the  probable  intention  of  the  parties. 
Wnat  interest  was  to  be  protected;  what 
danger  guarded  against?  Construing  this 
contract  in  the  light  of  these  queries,  and 
not  being  bound  by  its  pure  literalism,  we 
must  conclude  that  the  object  of  the  precau- 
tionary provision  was  to  prevent  recovery 
for  accidents  by  cars.  Such  accidents  muat 
of  necessity  happen  on  the  roadbed.  It  is 
plain  that  the  occupancy  of  the  right  of  way 
outside  of  the  roadbed  would  not  inerease 
the  hazard,  and  we  are  inclined  to  construe 
the  expression  "right  of  way"  as  mealiing 
the  way  that  tne  tram  has  a  ri^t  vo  travel, 
and  can  travel,  viz,,  on  the  track,  which  des- 
ignates the  only  ground  over  which  the  train 
can  travel,  and  the  only  place  at  which  it 
can  do  any  injury  to  anyone  trespassing  on 
its  right  of  way. 

After  the  court  had  indicated  its  view  as 
to  where  the  burden  of  proof  rested  in  this 
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case  the  appellant  asked  to  have  the  case 
opened  for  the  purpose  of  introducing  testi 
mony  in  relation  to  the  circumstances  under 
which  the  accident  happened.      Leave  was 
granted,  and  witness  Munger  was  called  to 
testify  in  that  particular.    Mr.  Hunger  tes- 
tified that  he  was  called  immediately  after 
Starr  was  discovered,  that  he  was  at  his 
home  about  three  blocks   from  the  depot, 
that  he  at  once  dressed  and  went  to  the  de- 
pot, and  found  Starr  lying  on  the  floor  with 
his  arms  crushed,  and  within  ten  or  fifteen 
minutes  thereafter  the  statement  was  made 
to  Mr.  Munger  and  Dr.  Marion  which  the 
appellant  offered  in  evidence.     The  witness 
stated  that'  he  thought  it  was  about  an  hour 
after  the  accident  when  this  statement  was 
made  by  Starr.    His  only  way  of  estimating 
the  time,  however,  was  by  the  fact  that  he 
had  been  sent  for  and  had  had  time  to  dress, 
and  that  it  was  a  few  minutes  after  he  ar- 
rived at  the  depot  when  Starr  made  the 
statement.     This  testimony  was  objected  to 
by    counsel    for    respondent,    and  the    ob- 
jection    sustained     on     the    ground    that 
the    testimony    was    not    a    part    of    the 
res  geatw;  too  long  a  time  having  elapsed 
after    tlie    accident    before    the    statement 
was     made     by     Starr     to     the     witness. 
The  offer  was  as  follows:     "Mr.  Williams: 
I  offer  to   show  by  this  witness  that  the 
deceased  and  insured,  Martin  Luther  Starr, 
just  after   the  accident,  at  the  time  that 
the  witness  talked  to  him,  as  has  already 
been  stated,  stated  to  the  witness  that  he 
had  reached  the  depot  before  the  train  ar- 
rived, and  that  he  left  the  depot  for  the  pur- 
pose of  attending  to  a  call  of  nature,  and 
crossed  the  track,  went  over  back  of  the 
warehouse,  and  will  show  by  evidence,  if  I 
can,  that  the  warehouse  was  in  the  direction 
of  Tacoma  from    this  road,   this   highway 
crossing,  and  thfiit,  while  he  was  there,  the 
train  came  in  sooner  than  he  expected,  and 
stopped,  and  that  he  found  the  train  a  ves- 
tibuled  train,  and  be  could  not  board  the 
train  from  the  side  on  which  he  was  then, 
and  that  the  only  way  that  he  could  get 
aboard  the  train  was  to  go  around  the  rear 
of  the  train,  and  that  he  started  to  run 
around  the  rear  of  the  train,  that  he  stum- 
bled and  fell,  and  struck  his  head  against  a 
railroad  tie  or  some  other  obstruction,  and 
was  rendered  unconscious,  and  in  that  condi- 
tion he  remained  until  after  the  train  pulled 
out,  and  that,  when  the  train  pulled  out,  he 
discovered  then  that  he  had  sustained  these 
injuries  which  he  had  at  the  time  he  was 
found  by  these  persons;  and  intend  to  show 
by  other  evidence  than  this  witness  to  make 
the  connection,  after  I  have  introduced  this 
evidence,  that  at  the  time  of  the  injury  he 
was  on  this  highway  that  was  crossing  the 
track."     It   may  be  that,  under  the  rule 
4L.R.A.(N.8.) 


which  we  have  announced  in  relation  to  the 
burden  of  proof,  appellant,  upon  a  retrial  of 
this  case,  may  not  find  it  necessary  to  again 
offer  this  testimony;  or  it  may  be  that  tes- 
timony may  be  offered  by  the  respondent  in 
relation  to  the  matter  in  which  this  accident 
occurred  which  will  necessitate  the  offer  of 
this  proof.  So  that,  in  view  of  a  contin- 
gency of  that  kind,  we  think  it  best  to  pass 
upon  the  admissibility  of  the  testimony  of- 
fered. The  ordinary  rule  is  that  a  state- 
ment of  this  kind  must  have  been  made  so 
recently  that  it  would  leave  no  room  for  col- 
lusion or  premeditated  self-serving.  But  no 
time  can  be  arbitrarily  fixed;  it  depending 
so  largely  upon  the  circumstances  of  each 
individual  case.  In  Dixon  v.  Northern  P.  R. 
Co.  37  Wash.  310,  68  Lil.A.  895,  107  Am.  St. 
Rep.  712,  79  Pac.  043,  we  held  that  fifteen 
minutes  was  not  so  long  a  time  as  would  ex- 
clude the  testimony,  and  in  Roberts  v.  Port 
Blakely  Mill  Ck).  30  Wash.  26,  70  Pac.  111. 
that  testimony  given  within  three  hours 
after  a  railroad  accident  had  occurred  could 
be  admitted  as  rea  geatce.  In  this  case,  con- 
sidering the  facts  that  the  man's  associates 
had  left  him,  that  he  was  so  mangled  and 
crushed  that  an  amputation  of  his  arms  was 
necessary,  and  that  he  died  within  thirty - 
six  hours  of  the  accident,  it  would  be  a  vio- 
lent presumption  to  indulge  that  the  state- 
ment was  made  for  a  self-serving  purpose; 
and  we  think  that  the  refusal  of  testimony 
under  such  circumstances  would  tend  to 
work  an  injustice  by  excluding  testimony 
which  would  have  a  tendency  to  throw  light 
on  a  transaction  which  would  otherwise  be 
obscure  for  want  of  evidence. 

Under  all  the  circumstances  of  the  case, 
we  think  the  judgment  must  De  reversed, 
and  a  new  trial  granted;  and  it  is  so  or- 
dered. 

Mount,  Gh.  J.,  and  Hadley,  Fnllerton,  Rnd- 
kin,  and  Root,  JJ.,  concur. 

Crow,  J.,  having  been  of  counsel,  took  no 
part. 

Petition  for  rehearing  denied 
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the  same  manner  aa  if  sole,  sbe  may  main- 
tain an  action  for  the  alienation  from  her  of 
the  affections  of  her  husband. 

(April  3,  1906.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Superior  Court  for  Essex  County  sus- 
taining a  demurrer  to  the  declaration  in  an 
action  to  recover  damages  for  alienation 
from  plaintiff  of  the  affections  of  her  hus- 
band.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Essex  8.  Abbott,  for  appellant: 

A  wife  can  maintain  an  action  against 
another  woman  for  loss  of  consortiwn  occa- 
sioned by  her  husband  leaving  her,  if  the 
loss  of  oonaartiutn  is  properly  pleaded. 

Neville  ▼.  6Ue,  174  Mass.  305,  64  N.  E. 
841;  Houghton  v.  Rice,  174  Mass.  366,  47 
L.R.A.  310,  76  Am.  St.  Rep.  361,  64  N.  £. 
843;  Evans  v.  0'C4mnor,  174  Mass.  201,  76 
Am.  St.  Rep.  316,  64  N.  E.  667;  Bigaouette 
V.  Paulet,  134  Mass.  124,  46  Am.  Rep.  307. 


It  was  so  held  in 

Seaver  v.  Adams,  66  N.  H.  142,  49 
Am.  St  Rep.  697,  19  Atl.  776;  Foot 
V.  Card,  68  Conn.  1,  6  L.R.A.  829,  18 
Am.  St  Rep.  268,  18  AtL  1027;  Bennett  v. 
Bennett,  116  N.  Y.  684,  6  LJLA.  663,  23  N. 
E.  17;  Gemerd  v.  Gemerd,  186  Pa.  233,  40 
LJLA.  649,  64  Am.  St  Rep.  646,  39  AtL  884; 
Woif  V.  Frank,  92  Md.  138,  62  LJLA.  102, 
48  AtL  132;  Brown  v.  Brown,  124  N.  C.  10, 
70  Am.  St  Rep.  674,  32  S.  £.  320;  Tucker  v. 
Tucker,  74  Miss.  93,  32  hJRJL  623,  10  So. 
966;  Smith  v.  Smith,  98  Tenn.  101,  60  Am. 
St.  Rep.  838,  88  S.  W.  439;  Deitzman  v. 
Mullin,  108  Ky.  610,  60  LJLA.  808,  94  Am. 
St.  Rep.  390,  67  S.  W.  247;  Westlake  v. 
Westlake,  34  Ohio  St  621,  32  Am.  Rep.  397; 
Haynes  v.  Nowlin,  129  Ind.  681,  14  LJI.A. 
787,  28  Am.  St  Rep.  213,  29  N.  E.  389;  Bet- 
ser  V.  Betser,  87  IlL  App.  399,  186  IlL  637, 
62  L.RJL  630,  78  Am.  St.  Rep.  303,  58  N.  E. 
249;  Rice  v.  Rice,  104  Mich.  371,  62  N.  W. 
833;  Clow  v.  Chapman,  125  Mo.  101,  26  JjJR. 


of  the  affections  of  her  husband. — ^Whether 
or  not  a  wife  had  at  common  law  any  cause 
of  action  for  the  alienation  of  her  husband's 
affections  and  depriving  her  of  his  support 
seems  to  be  a  disputed  question,  there  beins 
no  conclusive  authority  either  in  England 
or  in  this  country.  The  question  was  raised 
in  Lynch  v.  Knight  9  H.  L.  Cas.  577,  5 
L.  T.  N.  S.  291,  where  the  judges  differed 
widely  in  their  discussions,  but  nothing  was 
decided,  as  the  decision  of  the  case  was 
placed  on  another  ground.  Since,  under  the 
common  law,  the  wife's  identity  was  deemed 
to  be  merged  in  that  of  her  husband,  and 
she  could  bring  no  action  without  joining 
him,  and  any  damages  recovered  by  her 
would  belong  to  him,  it  is  not  strange  that 
there  are  no  common-law  precedents  on  this 
question.  Even  if  it  were  admitted  that 
tne  wife  had  a  legal  right  to  her  husband's 
society,  end  a  cause  of  action  against  one 
who  deprived  her  thereof,  not  being  able  to 
Bue  alone,  she  had  no  remedy  for  enforcing 
the  right.  But,  considering  the  general  at- 
titude toward  married  women  of  the  com- 
mon law,  which  placed  the  wife  in  such 
abject  subjection  to  the  husband,  and  strip- 
ped her  of  most  of  the  rights  which  belong 
in  natural  justice  to  a  rational  human  be- 
ing, it  is  doubtful  if  the  early  common- 
law  courts  would  have  recognized  that  she 
possessed  even  an  abstract  legal  right  to 
the  conaoriium  of  her  husband.  But,  what- 
ever the  position  of  the  early  common  law 
may  have  been,  it  would  seem  that,  under 
modern  statutes,  which  have  destroyed  the 
fiction  of  the  unity  of  husband  and  wife, 
and  have  relieved  her  of  so  many  of  her 
disabilities,  giving  her  the  control  of  her 
property  and  the  right  to  sue  in  her  own 
name,  there  can  be  no  longer  any  excuse  for 

S)rmitting  the  husband  to  maintain  an  ae- 
on for  alienation  of  affections  and  loss  of 
odnsor/tttivi,  and  denying  the  same  right  to 
the  wife. 
4L.RJL(N.S.) 


And  the  courts  of  most  of  the  states  of 
the  Union  hold  that,  under  the  modem  stat- 
utes, the  wife  is  entitled  to  maintain  such 
an  ad;ion  in  her  own  name.  In  addition 
to  the  cases  cited  in  the  opinion  in  Nolin 
V.  pEABBOir,  the  right  of  the  wife  to  main- 
tain such  an  action  is  sustained  in  Hum- 
phrey V.  Pope,  122  Cal.  253,  54  Pac  847 
(Cal.  Apn.)  82  Pac.  223;  Noxon  v.  Rem- 
ington, 78  Conn.  296,  61  Atl.  963;  Bassett 
V.  Bassett,  20  IlL  App.  643;  HuHng  v. 
Ruling,  32  111.  App.  522;  Wolf  v.  Wolf,  130 
Ind.  599,  30  N.  E.  308;  Holmes  v.  Holmes, 
133  Ind.  386,  32  N.  £.  932;  Reed  v.  Reed, 
6  Ind.  App.  317,  51  Am.  St.  Rep.  310,  33 
N.  E.  638;  Railsback  v.  Railsback,  12  Ind. 
App.  659,  40  N.  E.  276,  1110;  Lockwood  v. 
Lockwood,  67  Minn.  476,  70  N.  W.  484; 
Love  V.  Love,  98  Mo.  App.  562,  73  S.  W. 
255;  Jaynes  v.  Jaynes.  39  Hun,  40;  Man- 
warren  V.  Mason,  79  Hun,  592,  29  N.  Y. 
Supp.  915;  Van  Olinda  v.  Hall,  88  Hun, 
462,  34  N.  Y.  Supp.  777;  Romaine  v.  Decker, 
11  App.  Div.  20,  43  N.  Y.  Supn.  79;  Kuhn 
V.  Hemmann,  43  App.  Div.  108,  59  N.  Y. 
Supp.  341;  Breiman  v.  Paasch,  7  Abb.  N. 
C.  249 ;  Baker  v.  Baker,  16  Abb.  N.  C.  293 ; 
Warner  v.  Miller,  17  Abb.  N.  C.  221; 
Churchill  v.  Lewis,  17  Abb.  N.  C.  226; 
Brown  v.  Brown,  121  N.  C.  8,  38  LJt.A. 
242,  27  S.  E.  998;  Clark  v.  Harlan,  1 
Cin.  Sup.  Ct.  Rep.  418;  Knapp  v.  Wing, 
72  Vt.  334,  47  Atl.  1075. 

And  in  the  following  cases  an  action  of 
this  kind  by  a  wife  was  entertained  by  the 
courts  without  any  discussion  of  her  right 
to  maintain  it:  Bailey  v.  Bailey,  94  Iowa. 
698,  63  N.  W.  341;  Hardwick  v.  Hardwick 
(Iowa)  106  N.  W.  639;  Harvey  v.  Harvey 
(Neb.)  106  N.  W.  660;  Nevins  v.  Nevins. 
68  Kan.  410,  76  Pac.  492;  Bowersox  ▼. 
Bowersox,  116  Mich.  24,  72  N.  W.  986; 
I^avell  V.  Leavell,  114  Mo.  App.  24,  89 
S.  W.  65;  Rath  v.  Rath,  2  Neb.    (Unof.) 
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A.  412,  46  Am.  St.  Rep.  468,  28  S.  W.  328; 
Nichols  y.  Nichols,  134  Mo.  187,  35  S.  W. 
577,  147  Mo.  387,  48  S.  W.  947;  Mehrhoff  v. 
Mehrhoff,  26  Fed.  13;  Eagon  t.  Eagon,  60 
Kan.  697,  57  Pac.  942;  Price  t.  Price,  91 
Iowa,  693,  29  LJtA.  150,  51  Am.  St.  Rep. 
360,  60  N.  W.  202;  King  ▼.  Hanson  (N.  D.) 
99  N.  W.  1085;  Williams  y.  Williams,  20 
Colo.  51,  37  Pac.  614;  Hodgkinson  y.  Hodg- 
Idnson,  43  Neb.  269,  27  JmR^.  120,  47  Am. 
St.  Rep.  759,  61  N.  W.  577;  Humphrey  y. 
Pope,  122  CaL  253,  54  Pac.  847;  Beach  y. 
Brown,  20  Wash.  266,  43  LJLA.  114,  72  Am. 
St.  Rep.  98,  55  Pac.  46. 

Messrs.  Casey  &  Jones  and  Ernest  Foss, 
for  appellee: 

Alienation  of  affections  is  not  a  cause  of 
action,  but  is  mere  matter  of  aggrayation, 
the  gist  of  the  action  being  adultery. 

Bigaouette  v.  Paulet,  134  Mass.  126,  45 
Am.  Rep.  307;  Evans  v.  O'Connor,  174  Mass. 
291,   75  Am.  St.  Rep.  316,  54  N.  E.  557; 


Houghton  y.  Rice,  174  Mass.  368,  47  UELA. 
310,  75  Am.  St.  Rep.  351,  54  N.  E.  843. 

At  common  law  a  wife  had  no  property 
right  in  her  husband,  and  no  right  of  action, 
separately,— even  after  diyorce  or  his  death, 
—or  jointly  with  her  husband,  for  his  se- 
duction, enticement,  or  the  loss  of  his  con- 
9ortium. 

8  BL  Com.  pp.  142,  143;  1  Chitty,  PI.  72; 
Lynch  y.  Knight,  9  H.  L.  Cas.  577;  Phillips 
y.  Bamet,  L.  R.  1  Q.  B.  Div.  436;  Lellis  v. 
Lambert,  24  Ont.  App.  Rep.  665;  Kelley  y. 
New  York,  N.  H.  &  H.  R.  Co.  168  Mass. 
312,  38  L.R.A.  631,  60  Am.  St.  Rep.  397,  46 
N.  E.  1063;  Schouler,  Husb.  &  W.  §  143. 

No  statute  in  this  commonwealth  gives  a 
wife  a  right  of  action  against  another  wo- 
man for  criminal  conversation  with  her  hus- 
band. 

Lellis  y.  Lambert,  aupra. 

In  other  courts  of  eminent  standing  it  has 
been  held  that  the  action  will  not  lie. 

Duffies  y.  Duffies,  76  Wis.  374,  8  hJSUL. 


600,  89  N.  W.  612;  Buchanan  v.  Foster,  23 
App.  Div.  542,  48  N.  Y.  Supp.  732;  Whit- 
man y.  Egbert.  27  App.  Div.  374,  50  N.  Y. 
Supp.  3;  Wilson  v.  Coulter,  29  Apn.  Div. 
85.  51  N.  Y.  Supp.  804;  Pollock  y.  Pollock, 
9  Misc.  82,  29  N.  Y.  Supp.  37;  Young  v. 
Young,  8  Wash.  81,  35  Pac.  592;  Ash  v. 
Prunier,  44  C.  C.  A.  676,  105  Fed.  722. 

A  number  of  these  cases  place  their  de- 
cision on  the  ground  that,  even  at  common 
law.  the  wife  had  a  legal  ri^ht  to  the 
husband's  eonsartium,  and  that  her  right  of 
action  for  the  loss  thereof  simply  remained 
in  abeyance  because  of  her  disability  to  sue 
without  joining  her  husband,  and  that,  this 
disability  having  been  removed  by  statute, 
no  obstacle  remained  to  the  enforcement  of 
her  right. 

The  right  of  a  divorced  woman  to  main- 
tain an  action  for  the  alienation  of  the 
affections  of  her  former  husband  was  sus- 
tained in  Postlewaite  y.  Postlewaite,  1  Ind. 
App.  473,  28  N.  E.  99. 

In  the  United  States,  Wisconsin,  Maine, 
and  New  Jersey  seem  to  stand  alone  in 
denying  to  a  wife  the  right  to  sue  for  the 
alienation  of  her  husband's  affections  and 
enticing  him  away  from  her,  thus  depriving 
her  of  his  support,  under  statutes  giving 
her  the  right  to  sue  and  be  sued  in  her  own 
name.  Doe  v.  Roe,  82  Me.  503,  8  L.R.A. 
833,  17  Am.  St  Rep.  499,  20  Atl.  83;  Mor- 
gan v.  Martin,  92  Me.  190,  42  Atl.  354; 
Hodge  V.  Wetsler,  69  N.  J.  L.  490,  56  Atl. 
49;  Duffies  v.  Duffies,  76  Wis.  374,  8  L.R.A. 
420,  20  Am.  St.  Rep.  79,  45  N.  W.  522; 
Lonstorf  y.  Lonstorf,  118  Wis.  159,  95  N. 
W.  961. 

The  right  is  also  denied  in  Lellis  y.  Lam- 
bert, 24  Out.  App.  Rep.  653,  Overruling 
Quick  y.  Church,  23  Ont.  Rep.  262,  and 
Lawry  y.  Tuckett-Lawxy,  2  Ont.  L.  Rep. 
162. 
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These  cases  deny  that  a  wife  has,  in  the 
absence  of  an  express  statute,  any  legal 
right  to  her  husband's  consortium,  and  hold 
that  to  deprive  her  thereof  is  no  wrong  to 
her,  and  therefore  she  can  maintain  no  ac- 
tion against  the  guilty  person. 

That  a  married  woman  cannot  maintain 
an  action  simply  in  the  nature  of  criin. 
con.  against  another  woman  is  declared  in 
Kroessin  y.  Keller,  60  Minn.  372,  27  L.R.A. 
686,  51  Am.  St.  Rep.  633,  62  N.  W.  438. 
But  the  court  here  expressly  distinguishes 
the  cases  giving  a  wife  a  right  of  action 
against  one  who  has  enticed  her  husband 
away  from  her,  causing  him  to  withdraw 
his  support  and  to  abandon  her,  saying  that 
this  is  an  entirely  distinct  cause  of  ac- 
tion from  thajt  of  crim.  con.  It  was  noi 
alleged  in  this  case  that  the  defendant  was 
the  seducer  of  the  husband,  or  that  the 
plaintiff  had  been  deprived  of  her  support. 

So,  in  Houston  v.  Rice,  174  Mass.  366, 
47  L.R.A.  310,  76  Am.  St.  Rep.  351,  54 
N.  E.  843,  it  was  held  that  a  wife  has  no 
right  of  action  against  another  woman  for 
the  alienation  of  her  husband's  affections, 
unaccompanied  by  adultery.  In  this  case 
the  court  said  that  the  declaration  did  not 
set  forth  any  cause  of  action  at  common  law 
if  the  husband  had  been  the  plaintiff  in- 
stead of  the  wife,  and  that  no  statute  of 
the  commonwealth  gave  the  wife  any  great- 
er right  tiian  the  husband  in  cases  of  this 
nature. 

And  the  right  of  a  wife,  in  Massachusetts, 
to  maintain  an  action  against  a  third  per- 
son for  merely  alienating  the  affections  of 
her  husband  was  denied  in  Crocker  y.  Crock- 
er (C.  C.  D.  Mass.)  98  Fed.  702.  In  this 
case,  also,  there  was  no  charge  in  the  dec- 
laration of  criminal  conversation. 
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420,  20  Am.  St.  Rep.  70,  45  M.  W.  522;  Doe 
V.  Roe,  82  Me.  503,  8  L.R.A.  833,  17  Am.  St. 
Llep.  499,  20  AtL  83;  Morgan  y.  Martin,  92 
Me.  190,  42  Atl.  354;  Kroessin  y.  Keller,  60 
Minn.  372,  27  L-RJ^.  685,  51  Am.  St.  Rep. 
533,  62  N.  W.  438;  LelUs  y.  Lambert,  24  Ont. 
App.  Rep.  653;  Hodge  v.  Wetzler,  69  N.  J. 
L.  490,  55  Atl.  49. 

The  intention  of  this  court  to  follow  the 
above  cases  seems  to  be  pretty  clearly  In- 
timated. 

Neville  y.  Gile,  174  Mass.  305,  54  N.  E. 
841 ;  Houghton  y.  Rice,  supra;  Dixon  y.  Am- 
erman,  181  Mass.  430,  63  N.  E.  1057. 

Braley,  J.,  delivered  the  opinion  of  the 
court: 

The  early  common  law  recognized  and  up- 
held the  doctrine  that  for  most  purposes 
husband  and  wife  tormed  a  single  person, 
represented  by  the  husband,  and,  as  a  conse* 
quence  of  this  legal  merger,  it  has  been 
said:  "That  is,  the  very  being  or  legal  ex- 
istence of  the  woman  is  suspended  during 
the  marriage,  or,  at  least,  is  incorporated 
and  consolidated  into  that  of  the  husband. 
.  .  .  Upon  this  principle  of  the  union 
of  person  in  husband  and  wife  depend  al- 
most all  of  the  legal  rights,  duties,  and  dis- 
abilities that  either  of  them  acquire  by  the 
itiarriage;'^  and,  "the  wife  .  .  .  hath  no 
separate  interest  in  anything  during  cov- 
erture." 1  Sharswood's  Bl.  Com.  •*  442,  445; 
3  Sharswood's  Bl.  Cob.  •143.  Or,  "as  point- 
edly and  accurately  stated  in  Dixon  v. 
Amerman,  181  Ma^8.  430,  431,  63  N.  E.  1057, 
"with  a  reference  to  the  early  English  au- 
thorities, the  wife  was  considered  the  hus- 
band's chattel.  Personal  property  in  her 
possession  upon  marriage  passed  to  him,  and 
could  be  levied  upon  for  his  debts,  or  be- 
queathed by  him  to  strangers,  and  he  also 
took,  during  coverture,  a  sole  estate  ^in  her 
lands  which  she  could  not  alien  unless  he 
joined  or  devitie  even  with  his  assent,  un- 
less when  exercising  a  power  granted  to  her 
at  the  creating  of  the  estate,  nor  derive  any 
benefit  or  income  therefrom  by  any  contract 
which  she  could  separately  make.  Hanlon  v. 
Thayer,  Quincy  (Mass.)  99,  1  Am.  Dec.  1: 
Fowler  v.  Shearer,  7  Mass.  14 ;  Legg  v.  Legg, 
8  Mass*  99 ;  Osgood  v.  Breed,  12  Mass.  525 : 
Lowell  V.  Daniels,  2  Gray,  161,  168.  61  Am. 
Dec.  448;  Hawkins  v.  Providence  &  W.  R. 
Co.  119  Mass.  596,  20  Am.  Rep.  353;  Wash- 
bum  V.  Hale,  10  Pick.  429;  Clapp  v.  Stough- 
ton,  10  Pick.  463,  468,  469;  Ames  v.  Chew, 
5  Met.  320;  Gerry  v.  Gerry,  11  Gray,  381; 
BartlCtt  V.  Cowles,  15  Gray,  445,  446.  With- 
out her  consent  damages  for  injury  to  her 
person  or  reputation  also  might  be  released 
by  him;  or,  if  collected  in  her  lifetime,  they 
became  his  separate  property;  and,  although 
as  a  husband  he  had  the  right  to  moderately 
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chastise  his  wife,  it  was  declared  by  the 
colony  in  1641  that  she  should  be  free  from 
corporal  correction  by  him.  South  worth  v. 
Packard,  7  Mass.  95;  Kelley  v.  New  York, 
N.  H.  &  H.  R.  Co.  168  Mass.  308,  311,  38 
L.R.A.  631,  60  Am.  St  Rep.  3J7,  46  N.  E. 
1063,  and  cases  there  cited;  Phillips  v.  Bar- 
net,  L.  R.  1  Q.  B.  Div.  437,  438;  Bacon,  Abr. 
B.  &  F.  (B)  Colonial  Laws  of  Mass.  Whit- 
more's  ed.  p.  51.  See  Com.  v.  McAfee,  108 
Mass.  458,  11  Am.  Rep.  383. 

While  the  common  law  prevails  in  this 
state,  except  so  far  as  it  may  have  been 
modified  by  statute,  it  is  obvious  from  this 
brief  reference  to  some  of  its  provisions  that 
the  development  of  modem  society  would 
imperatively  call  from  time  to  time  for  the . 
modification  or  abrogation  of  nuiny,  if  not 
all,  of  these  archaic  conditions.  Dunn  v. 
Sargent,  101  Mass.  336,  338;  Cooley,  Const 
Lim.  7th  ed.  484,  485.  Beginning  with  Stat 
1842,  chap.  74,  p.  527,  and  by  bubsequent 
statutory  enactments  the  separate  legal  ex- 
istence of  a  married  woman  as  to  her  right 
to  hold  and  dispose  of  property,  both  real 
and  personal,  as  well  as  the  right  to  her  per- 
son, has  been  gradually  recognized  and  es- 
tablished. Stat  1845,  chap.  208,  p.  531 ;  SUt 
1846,  chap.  20&,  p.  139;  Stat  1855,  chap.  304, 
p.  710;  Stat  1857,  chap.  249,  p.  598;  Gen. 
Stat  1860,  chap.  108;  Stat  1864,  chap.  276, 
p.  255;  Stat.  1868,  chap.  95,  p.  82;  Stat  1869, 
chap.  409,  p.  703;  Stat  1871,  chap.  312,  p. 
655;  Stat.  1874,  chap.  184,  p.  117;  Pub.  Stet 
1882,  chap.  147;  Rev.  Laws,  chaps.  163,  140. 
This  remedial  legislation  has  resulted  in 
very  largely  impairing  the  unity  of  husband 
and  wife  as  it  existed  at  the  common  law. 
Butler  V.  Ives,  139  Mass.  202,  203,  29  N.  £. 
654;  Bradford  v.  Worcester,  184  Mass.  .557, 
561,  69  N.  E.  310.  It  must  also  be  taken  as 
settled  that,  for  the  purposes  of  divorce  or 
of  separate  maintenance,  or  of  public  char- 
itable relief,  vhe  may  have  a  separate  dom- 
icil,  and  is  absolutely  entitled  to  her  per- 
sonal liberty,  and  earnings,  with  a  corre- 
spondingliability  for  her  debts  and  contracts, 
or  for  torts  committed  by  her,  or  by  her 
husband  under  her  direction.  Osgood  v.  Os- 
good, 153  Mass.  38,  26  N.  E.  413,  Burtis  v. 
Burtis,  161  Mass.  508, 37  N.  E.740;  Bradford 
V.  Worcester,  uhi  8%»vra;  McCarty  v.  DeBest, 
120  Mass.  89;  Shane  v.  Lyons,  172  Mass.  199, 
200,  70  Am.  St.  Rep.  261,  51  N.  E.  976.  U 
the  husband  still  is  recognized  as  nominally 
the  head  of  the  family,  and  as  such  may  de- 
termine their  common  residence,  for  the 
proper  conduct  of  which  he  may  be  re- 
sponsible under  the  criminal  law,  his  control 
over  the  pei-son  or  property  of  his  wife  has 
been  reduced  to  a  minimum,  if  it  has  not  en- 
tirely disappeared.  Harmon  v.  Old  Colony 
R.  Co.  165  Mass.  100,  30  L.R.A.  658,  52  Am. 
St  Rep.  499,  42  N.  E.  506;  Kerslake  v.  Cum- 
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mings,  180  ^fass.  65,  68,  61  N.  E.  760;  Brad- 
ford T.  Worcester,  ubi  nipra.  But  he  re- 
tains the  unmodified  right  to  her  conjugal 
society,  even  if  her  refusal  to  recognize  this 
right  affords  him  no  ground  for  an  absolute 
divorce;  and  he  may  recover  damages  for 
loss  of  oansortium  when  caused  by  injuries 
to  her  person  through  the  wrongs  of  others, 
as  well  as  for  criminal  conversation  with 
her.  Southwick  v.  Southwiclc,  97  Mass.  327, 
93  Am.  Dee.  95;  Bigaouette  v.  Paulet,  134 
Mass.  123,  126,  45  Am.  Rep.  307;  Kelley  v. 
t4ew  York,  N.  H.  &  H.  R.  Co.  ubi  supra. 
In  Kelley  v.  Mew  York,  N.  H.  &  U.  R.  Co., 
while  recognizing  this  right  in  the  husband, 
it  was  stated  in  the  closing  paragraph  of 
the  opinion  that  the  wife  had  no  corre- 
sponding right  which  she  could  enforce  at 
common  law;  but  whether  she  had  by  stat- 
ute was  left  undecided.  The  question  then 
left  open  is  now  presented  for  our  decision. 
When  approaclied  in  the  light  of  an  ab- 
stract right  arising  from  and  incidental  to 
the  civil  institution  known  as  marriage,  but 
which,  as  between  the  parties,  is  treated  as 
a  contract,  and  the  consequent  conjugal  rela- 
tion, there  is  great  inoerent  difficulty  in  sus- 
taining the  proposition  that,  white  the  hus- 
band can  demand  the  right  of  exclusive 
marital  aid  and  affection,  she  has  no  equiv- 
alent right,  or  that  a  sound  public  policy  re- 
quires that  she  shall  remain  faithful  to  her 
marriagiQ  obligations,  although  he  is  at  lib- 
erty to  enter  upon  a  course  of  conduct  which 
may  render  further  marital  relations  on  her 
part  impossible.  By  the  contract  each 
spouse  is  entitled  to  the  conjugal  society 
and  comfort  of  the  other,  and  this  associa- 
tion is  one  of  the  mutual  obligations  grow- 
ing out  of  the  union  of  husband  and  wife. 
The  affection  and  comfort  which  each  is 
supposed  to  derive  from  the  society  of  the 
other  springs  from  the  joint  relation,  and  is 
as  valuable  and  important  to  her  as  to  him. 
The  case  of  Lynch  v.  Knight,  9  H.  L.  Cas. 
577,  is  not  an  authority  to  the  contrary,  as 
that  was  a  suit  for  slander,  brought  by  the 
wife,  who  joined  the  husband  for  conform- 
ity; and,  the  words  spoken  of  her  not  being 
actionable  in  themselves,  the  special  damage 
alleged  was  that,  in  consequence  of  the  slan- 
der, she  had  been  compelled  by  her  husband 
to  leave  his  house,  with  the  consequent  loss 
of  his  conjugal  society.  While  the  decision 
was  placed  upon  the  ground  that  the  act  of 
the  husband  was  not  such  a  natural  and 
probable  result  of  the  words  spoken  as 
would  make  the  defendant  liable  in  dam- 
ages, the  question  whether  the  right  of 
consortium  was  confined  to  the  husband 
alone,  although  discussed,  was  left  unde- 
cided. In  the  judgments  of  Lord  Chancellor 
Campbell  and  Lord  Cran worth  both  were  in- 
clined to  the  view  that  this  right  was  not 
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limited  to  the  husband,  but  extended  to  the 
wife,  while  Jjord  Wensleydale  was  of  opinion 
that  such  ft  rigut  on  her  part  did  not  exist, 
its  existence,  however,  has  always  been  rec- 
ognized and  enforced  by  the  ecclesiastical 
courts  in  a  suit  by  her  for  the  restitution  of 
conjugal  rights,  where  in  defense  nothing 
less  than  conduct  which  would  be  sufficient 
to  entitle  the  respondent  to  a  judicial  sep- 
aration was  a  bar  to  the  rciief  sought.  Orme 
V.  Orme,  2  Addams,  £ccl.  Rep.  382 ;  1  Bishop, 
Alar.,  Div.  &  8ep.  9§  69,  1357;  Burroughs  v. 
Burroughs,  2  Swabey  &  T.  303. 

The  absolute  privilege  of  each  to  the  conju- 
gal society  of  the  otiier  must  be  considered  , 
as  embracing  the  persons  of  both,  with  no 
distinction  in  iavor  of  one  as  against  the 
other,  and  this  equal  companionship  and  aid 
in  the  founding  and  maintenance  of  the 
home,  and  in  the  rearing  of  offspring,  is  the 
foundation  upon  which  this  most  important 
of  ail  the  domestic  relations  rests.  Bennett 
V.  Bennett,  116  N.  )L,  584,  6  LJLA.  553,  23 
N.  E.  17;  Warren  v.  VVarien,  89  Aiich.  123,14 
L.R.A.  545,  60  N.  W.  842 ;  Smith  v.  Smith.  98 
Tenn.  101,  105,  60  Am.  St.  Rep.  838,  38  S.  W. 
439.  At  common  law,  because  the  debauch- 
ing or  seduction  of  the  wife  was  an  "in- 
vasion of  his  exclusive  right  to  marital  in- 
tercourse •  •  •  and  the  right  to  beget 
his  own  children,"  the  husband  was  allowed 
to  maintain  an  action  for  the  loss  of  such 
aid,  comfort,  and  society  as  she  would  be 
expected  to  bestow  upon  him,  a«thougn 
there  might  be  no  impairment  of  her  ser- 
vices or  assistance  in  the  sense  that  she  per- 
formed labor  in  the  management  or  super- 
vision of  the  household.  Hadley  v.  Hey- 
wood,  121  Mass.  236;  Bigaouette  v.  Paulet, 
uOx  supra;  Neville  v.  Gile,  174  Mass.  305,  54 
N.  E.  841;  Evans  v.  O'Connor,  174  Mass. 
287,  291,  75  Am.  St.  Rep.  316.  54  N.  E.  557; 
Houghton  ▼.  Rice,  174  Mass.  366,  47  L.R.A. 
310,  25  Am.  St.  Rep.  351,  54  N.  E.  843.  But 
it  was  early  recognized  that,  if  the  wife  was 
enticed  away,  and  abandoned  her  husband^ 
or  was  subjected  to  physical  violence  where- 
by she  became  disabled,  he  could  sue  for 
damages  suffered  by  him  from  the  wrong- 
doer, and  either  action  could  be  maintained 
independently  of  proof  of  her  adultery.  3 
Sharswood*s  Bl.  Com.  *13d;  Hyde  v.  Scyssor, 
Qro.  Jac.  538;  Winsmore  v.  Greenbank, 
Willes,  Rep.  577;  Tasker  v.  Stanley,  153 
Mass.  148,  10  L.R.A.  468,  26  N.  E.  417; 
Crocker  v.  Crocker,  98  Fed.  702. 

In  England,  by  the  "matrimonial  causes 
act,"  20  &  21  Viot.  chap.  85,  §  59,  the  com- 
mon-law action  for  criminal  conversation 
has  been  abolished;  yet,  by  $§  28  and  33, 
the  husband  may,  on  a  petition  against  the 
adulterer  alone,  or  upon  joining  him  as 
corespondent,  in  a  petition  against  his  wife 
for  dissolution  of  the  marriage,  recover  dam- 
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ag08  to  lie  aasessed  hy  a  jury  aa  in  an  ac- 
tion at  law.  Comyn  v.  Comyn,  32  L.  J. 
Prob.  N.  S.  210;  Bernstein  v.  Bernstein,  60 
L.  T.  N.  S.  513.  Under  this  act,  there  has  been 
no  abrogation  of  the  husband's  right  of  action 
against  th«  adulterer,  but  only  a  change  as  to 
the  form  of  remedy.  Pomero  ▼.  Pomero,  L. 
R.  10  C.  P.  Div.  174;  Eversley,  Dom.  Rel. 
2d  ed.  170,  171.  It  also  leaves  unaffected 
his  cause  of  action  for  enticing  his  wife  to 
abandon  him,  or  to  recover  for  loss  of  con- 
sortium when  caused  by  physical  injury  to 
her  person.  By  Stat.  1874,  chap.  184,  S  3, 
p.  117,  now  Rev.  Laws,  chap.  153,  S  6,  the 
^disability  of  coverture,  exclusive  of  suits  be- 
tween husband  and  wife,  has  been  removed, 
and  since  the  first  enactment  she  has  been 
liable  to  be  sued,  and  might  bring  suit  in  the 
same  manner  as  if  sole.  In  consequence  of 
this  broad  and  comprehensive  language  she 
became,  so  far  as  civil  procedure  is  con- 
cerned, discovert  as  to  all  persons  except  her 
husband;  and,  whenever  injured  in  her  per- 
son or  estate,  a  married  woman  may  bring 
suit  in  her  own  name  against  the  wrongdoer 
for  damages  suffered,  which  upon  recovery 
become  her  exclusive  property.  Jordan  v. 
Middlesex  R.  Co.  138  Mass.  425;  Lombard  v. 
Morse,  155  Mass.  136,  140,  14  L.R.A.  273,  29 
N.  £.  205;  Harmon  v.  Old  Colony  R.  Co. 
uhi  supra.  The  loss  of  the  essential  element 
of  matrimonial  fellowship  afforded  by  the 
husband's  society  and  exclusively  given  to 
her  by  the  contract  of  marriage,  when  ac- 
complished by  his  seduction  at  the  induce- 
ment of  another  woman,  is  an  injury  as 
tangible,  and  from  which  she  may  suffer  as 
acutely,  and  with  more  disastrous  conse- 
quences to  herself,  than  from  loss  of  reputa- 
tion caused  by  libel  or  slander  in  which 
compensatory  damages  for  mental  suffering 
may  be  assessed;  or  from  the  injury,  if, 
under  Rev.  Laws,  chap.  153,  9  10,  she  is  en- 
gaged in  business  on  her  separate  aoooxmt, 
that  may  follow  from  malevolently  depriv- 
ing her  of  possible  custom,  when  such  a  re- 
sult is  aecomplislied  otherwise  than  by  fair 
competition;  or  from  the  wrong  caused  by 
the  violation  of  contracts  of  service  between 
her  and  those  she  employs,  where  a  breach 
by  the  servant  is  induced  without  justifiable 
cause  by  the  intentional  acts  of  strangers,^ 
although  in  all  of  these  instances  the  law 
gives  to  her  an  ample  remedy  Hastings  v. 
Stetson,  130  Mass.  76;  Walker  ▼.  Cronin, 
107  Mass.  665;  May  v.  Wood,  172  Mass.  11, 
15,  51  N.  E.  191;  Moran  v.  Dunphy,  177 
Mass.  485,  487,  62  L.R.A.  115,  83  Am.  St. 
Rep.  289,  59  N.  E.  125;  Temperton  v.  Russell 
[1893]  1  Q.  B.  715. 

Our  statute,  as  we  have  said,  is  expressed 
in  the  broadest  terms.  It  permits  a  recovery 
by  a  married  woman,  not  only  for  injury 
in  any  form  done  to  her  person  or  property^ 
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but  for  damages  which  flow  from  a  wrong 
suffered  from  a  violation  of  personal  ri^ts. 
The  allegations  of  the  declaration  disclose 
not  only  the  commission  of  a  felony,  but  all 
the  elements  of  a  wrongful  act  deliberately 
done  for  ihe  purpose  of  working  an  Injury 
to  the  plaintiff,  and  which  actually  has  been 
accomplished.  Rev.  Laws,  chap.  212,  9  10; 
chap.  215,  §  1 ;  Morasse  v.  Brochu,  161  Mass. 
567,  574,  8  L.R.A.  524,  21  Am.  St  Rep.  474, 
25  N.  E.  74.  If  the  duty  of  keeping  his  mar- 
ital covenant  rested  on  the  husband,  who  has 
failed  to  perform  it,  none  the  less  the  plain- 
tiff had  a  right  to  be  protected  from  the  in- 
tended unlawful  acts,  and  wilful  interfer- 
ence of  the  defendant.  Winsmore  v.  Oreen- 
bank,  uhi  supra;  Plant  ▼.  Woods,  176  Mass. 
492,  498,  61  L.R.A.  339,  79  Am.  St  Rep.  330, 
57  N.  E.  1011;  Tasker  v.  Stanley,  ubi  supra. 
See  Moran  ▼.  Dunphy,  ubi  supra;  Lum- 
ley  V.  Gye,  2  El.  ft  Bl.  216;  Bowen 
V.  Hall,  L.  R.  6  Q.  B.  Div.  333.  The  de- 
fendant admits  by  her  demurrer  that  she 
purposely  persuaded  and  enticed  the  plain- 
tiff's husband  to  commit  adultery,  and  to  re- 
fuse performance  of  his  marital  obligations, 
and  also  induced  him  to  abandon  his  home, 
and  his  wife;  and  by  these  means  the  pos- 
session of  his  companionship  conferred  upon 
her  by  their  marriage  has  been  lost  and  de- 
stroyed. This  is  distinctly  a  wrong  because 
depriving  her  of  the  consortium  of  her  hus- 
band, for  which  she  can,  by  force  of  our 
laws,  maintain  an  action,  without  joining 
him  as  a  party  plaintiff,  and  the  damages 
suffered,  when  recovered,  are  her  separate 
property.  That  no  precedent  of  this  court 
is  found  for  the  present  action,  which 
is  of  first  impression,  is  not  eondusive 
against  the  plaintiff,  and  is  of  little  weight. 
If  she  has  suffered  an  injury  intentionally 
inflicted,  followed  by  damage,  she  ought  not 
to  be  remediless  unless  relief  is  refused  by 
reason  of  an  absolute  legal  prohibition, 
which  we  do  not  find.  Hastings  v.  Liver- 
more,  7  Gray,  194,  197;  Rice  v.  Coolidge,  121 
Mass.  398,  897,  23  Am.  Rep.  279. 

We  are  aware  that  in  a  few  jurisdictions 
either  from  the  construction  of  enabling 
statutes,  which  are  held  to  confer  upon  a 
married  woman  only  the  right  to  sue  for  in- 
juries to  her  person  or  for  damages  to  her 
property,  or  for  reasons  of  public  policy,  a 
cause  of  action  for  criminal  conversation 
with  her  husband  has  been  denied.  See  Duffies 
V.  Duffies,  76  Wis.  374,  8  L.R.A.  420,  20  Am. 
St.  Rep.  79,  45  N.  W.  522;  Hodge  t.  Wetzler, 
69  N.  J.  L.  490,  65  Atl.  49;  Lellis  v.  Lam- 
bert, 24  Ont.  App.  Rep.  653 ;  Doe  v.  Roe,  82 
Me.  603,  8  L.R.A.  833, 17  Am.  St.  Rep,  499, 
20  Atl.  83;  Morgan  v.  Martin,  92  Me.  190. 
42  Atl.  364.  But  the  conclusion  to  which  we 
have  come  is  supported  by  the  great  weight 
of  American  authority.    Seaver  ▼.  Adams, 
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66  N.  H.  142,  49  Am.  8t  R«p.  597,  19  AtL 
776;  Foot  ▼.  Card,  68  Conn.  1,  6  LJUL  829, 
18  Am.  St.  Rep.  258,  18  Atl.  1027;  Hart  ▼. 
Knapp,  76  Conn.  135,  100  Am.  St.  Rep.  989, 
55  Atl.  1021 ;  Bennett  v.  Bennett,  uhi  supra; 
Geraerd  ▼.  Gernerd,  185  Pa.  233,  40  LJI.A. 
549,  04  Am.  St.  Rep.  646,  39  Atl.  884; 
Warren  v.  Warren,  ubi  supra;  Wolf  v. 
Frank,  92  Md.  138,  52  L.R.A.  102,  48 
Atl.  132;  Brown  v.  Brown,  124  N.  C. 
19,  70  Am.  St  Rep.  574,  32  S.  E.  320; 
Tucker  y.  Tucker,  74  Miss.  93,  32  L.R.A. 
623,  19  So.  955;  &nith  v.  Smith,  ubi  supra; 
Beitzman  v.  MuIIin,  108  Ky.  610,  50  LJLA. 
808,  94  Am.  St.  Rep.  390,  57  S.  W.  247; 
Westlake  t.  Westlake,  34  Ohio  St.  621,  32 
Am.  Rep.  397;  Haynes  v.  Nowlin,  129  Ind. 
581, 14  UELA.  787,  28  Am.  St.  Rep.  213,  29  N. 
£.  389;  Betser  y.  Betser,  186  111.  537,  52  L. 
R^  630,  78  Am.  St.  Rep.  303,  58  N.  E.  249; 
Rice  y.  Rice,  104  Mich.  371,  62  N.  W.  833; 
Clow  y.  Chapman,  125  Mo.  101,  26  L.R.A. 
412,  46  Am.  St.  Rep.  468,  28  S.  W.  328;  Nich- 
ols  y.  Nichols,  134  Mo.  187,  35  S.  W.  677,  147 
Mo.  387,  48  S.  W,  947;  Mehrhoff  y.  Mehrhoff, 
26  Fed.  13;  Waldron  v.  Waldron,  45  Fed. 
315;  Eagon  y.  Eagon.  60  Kan.  697,  57  Pac. 
942;  Price  y.  Price,  91  Iowa,  693,  29  L.R.A. 
150,  51  Am.  St.  Rep.  360,  60  N.  W.  202;  King 
y.  Hanson  (N.  D.)  99  N.  W.  1085;  Wil- 
liams y.  Williams,  20  Colo.  51,  37  Pac.  614; 
Hodgkinson  y.  Hodgkinson,  43  Neb.  269,  27 
LJIJL  120,  47  Am.  St.  Rep.  759,  61  N.  W. 
577;  Humphrey  y.  Pope,  122  Cal.  253,  54 
Pac  847;  Beach  y.  Brown,  20  Wash.  266,  43 
L.IUL  114,  72  Am.  St.  Rep.  98,  55  Pac.  46. 
Judgment  reyersed.  Demurrer  oyerruled. 
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PETER  ANDERSON  &  COMPANY,  Appt., 

y. 

MARCUS  DIAZ. 

(—  Ark.  — ,  92  S.  W.  861.) 

Saloon  keeper— injury  to  patron— liability. 

1.  A  saloon  keeper  is  not  liable  for  the 
act  of  his  bartender  in  aiding  in  saturating 
the  foot  of  a  patron  with  alcohol  and  setting 
fire  to  it. 

Same — ^measure  of  duty. 

2.  The  duty  toward  patrons  of  an  inn- 
keeper or  passenger  carrier  does  not  rest 
upon  a  saloon  keeper. 

(February  10,  1906.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Independence 
County  in  plaintiff's  fayor  in  an  action 
brought  to  recoyer  damages  I6r  personal  in- 
juries for  which  defendant  was  alleged  to 
be  responsible.    Reyersed* 

Statement  by  Wood,  J.t 

Appellant  was  a  corporation  carrying  on 
a  retail  liquor  business  in  Batesyille,  Ar- 
kansas. Arthur  Anderson  was  in  his  em- 
ploy, as  bartender.  The  appellee  for  his 
cause  of  action  alleges:  "That  on  the  12th 
day  of  January,  1908,  the  plaintiff  was  an 
occupant  and  patron  of  the  defendant  cor- 
poration's place  of  business  in  its  saloon 
at  Batesyille,  Arkansas,  and  that  while  in 
the  said  house  he  became  somewhat  intox- 
icated, and  had  lain  down  and  was  asleep 
in  said  defendant's  house.  That  while  so 
asleep  he  was  assaulted  by  one  A.  Ramsey 
Weaver,  who  was  a  patron  of  the  said  com- 
pany, and  Arthur  Anderson,  who  was  at  the 
time  in  the  seryice  of  the  said  saloon  com- 
pany as  bartender,  in  a  most  brutal,  wanton, 
malicious,  and  cruel  manner,  by  pouring  al- 
cohol on  the  plaintiff's  foot  and  netting  fire 
to  the  same,  by  reason  of  which  the  plain- 
tiff's foot  was  seyerely  burned  before  he 
could  extinguish  the  fire.  That  the  said  Ar- 
thur Anderson  furnished  the  alcohol  to  the 
said  Ramsey  Weayer  from  defendant  com- 
pany's saloon,  and  aided,  assisted,  and  abet- 
ted the  said  Ramsey  Weayer  in  putting  the 
same  upon  the  foot  of  the  plaintiff,  and  also 
himself  poured  some  of  the  alcohol  on  plain- 
tiff's foot.  That  by  reason  of  said  assault  thia 
plaintiff  was  severely  burned  and  suffered, 
and  has  suffered  since  said  time,  and  con- 
tinues to  suffer,  the  most  excruciating  and 
painful  agony  to  which  human  beings  are 
8ubjected."  The  damages  were  laid  at  $5,000 
for  which  judgment  was  asked.  The  answer 
denied  the  allegations  of  the  complaint. 
There  was  proof  to  support  the  allesations 
of  the  complaint.  There  was  no  proof  and 
no  claim  that  appellant  was  negligent  in 
employing  or  retaining  its  bartender,  Arthur 
Anderson.  The  cause  was  submitted  to  the 
jury  upon  the  proof  and  instructions,  and 
they  returned  a  yerdict  for  $1,000,  and  judg- 
ment was  entered  accordingly,  which  this 
appeal  seeks  to  reverse. 

Messrs.  J.  H.  Harrod  and  W.  A.  Oldfleld 

for  appellant. 

Messrs.  Lyman  F.  Reeder  and  Tancey  6t 
Casey,  for  appellee: 


Case  Note. — ^Liability,  at  common  law,  of 
a  saloon  keeper  for  personal  injury  to  pa- 
tron.— Upon  identically  the  same  facts  as 
those  in  the  ease  of  Piteb  Anderson  &  Co. 
y.  Diaz,  a  contrary  decision  was  reached  in 
Curran  y.  Olson,  88  Minn.  307,  60  L.R.A. 
733,  97  Am.  St.  Rep.  517,  92  N.  W.  1124, 
4L.R.A.(N.S.) 


where  it  was  held  that  the  keepers  of  a 
saloon  are  bound  to  use  reasonable  care  to- 
protect  a  guest  from  injury  at  the  hands  of 
vicious  and  lawless  persons  whom  they  per- 
mit to  be  in  the  saioon,  and  tnat,  if  tney 
delegate  this  duty  to  their  barkeeper,  they 
are  responsible  for  his  negligence.    And  the 
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Proprietors  of  saloons  are -liable  for  in- 
juries sustained  by  one  who  enters  therein 
and  becomes  intoxicated,  by  reason  of  an- 
other, who  also  becomes  intoxicated  there. 

Rommel  v.  Schambacher,  120  Pa.  67^,  6 
Am.  St.  Rep.  732,  11  AtL  779;  Mastad  ▼. 
Swedish  Brethren,  83  Minn.  40,  53  UELA. 
803,  85  Am.  St.  Rep.  446,  85  N.  W.  913. 

Anderson  being  in  full  charge  of  the  sa- 
loon, anything  that  he  may  have  done  in 
furnishing  and  using  the  liquor  under  his 
control,  to  wit,  alcohol,  to  or  on  his  patrons, 
was  clearly  within  the  scope  of  his  employ- 
ment. 

Mulvehill  y.  Bates,  31  Minn.  364,  47  Am. 
Rep.  796,  17  N.  W.  959. 

There  is  no  distinction  between  the  duty 
tiiat  the  proprietors  of  a  saloon  owe  to  its 
patrons  and  that  of  the  common  carrier. 

Com.  V.  Power,  7  Met.  696,  41  Am.  Dec. 
465;  Bass  y.  Chicago  &  X.  W.  R.  Co.  36 
Wis.  459,  17  Am.  Rep.  496;  Jencks  v.  Cole- 
man, 2  Sumn.  221,  Fed.  Cas.  No.  7,258; 
NorcrosB  v.  Norcross,  53  Me.  163;  Pinkerton 
V.  Woodward,  33  Cal.  557,  91  Am.  Dec.  657. 

Being  wholly  responsible  for  the  condition 
of  appellee,  the  law  imposes  the  duty  upon 
the  bartender  to  protect  him  and  take  care 
of  him. 

Stewart  v.  Brooklyn  &  C.  T.  R.  Oo.  90  N. 
Y.  588,  43  Am.  Rep.  185;  Goddard  y.  Grand 
Trunk  R.  Co.  57  Me.  202,  2  Am.  Rep.  39, 


and  cases  cited;  Chicapfo  &  E.  R.  Co.  y. 
Flexman,  103  111.  546,  42  Am.  Rep.  33. 

Every  person  is  bound  to  use  due  care  in 
the  conduct  of  his  business.  If  his  business 
is  committed  to  an  agent  or  seryant,  the 
obligntion  is  not  changed. 

Higgins  y.  Wateryliet  Tump.  &  R.  Go.  46 
N.  Y.  27,  7  Am.  Rep.  293;  New  Jersey  S.  B. 
Co.  y.  Brockett,  121  U.  S.  637,  30  L.  ed.  1049, 
7  Sup.  Ct.  Rep.  1039;  Stewart  y.  Brooklyn  A 
C.  T.  R.  Co.  supra. 

Plaintiff  was  entitled  to  recover  exem- 
plary damages. 

6  Sutherland,  Damages,  727 ;  St.  Louis,  I. 
M.  &  S.  R  Co.  y.  Cantrell,  37  Ark.  519,  40 
Am.  Rep.  105 ;  Ward  v.  Blackwood,  48  Ark. 
39d,  3  S.  W.  624. 

Mr.  Smest  Neill  also  for  appellee. 

Wood,  J.,  dellyered  the  opinion  of  the 
court: 

Was  appellant  liable?  The  decision  in 
Gage  y.  Harvey,  66  Ark.  68,  43  L.R.A.  143, 
74  Am.  St.  Rep.  70,  48  S.  W.  808,  shows 
that  there  is  no  statutory  liability.  The  sale 
of  liquor  at  appellant's  place  of  bu<4ine8s  was 
not  the  proximate  cause  of  the  injury.  Nor 
was  appellant  liable  according  to  nnv  of  the 
rules  of  the  common  law.  Black,  Intoxicat- 
ing Liquors,  $  281;  Curse  v.  Aden,  127  HI. 
231,  3  L.R.A.  327,  20  N.  E.  73:  Stnible  v. 
Nodwift,  11  Ind.  64.    Tlie  cruel  act  of  its 


evidence,  which  showed  that  the  bartender 
had  given  alcohol  to  a  person,  who  poured 
it  upon  the  foot  of  a  patron  while  the  lat- 
ter was  asleep  and  set  it  on  fire,  was  held 
to  be  amply  sufficient  to  sustain  the  finding 
that  the  defendants  were  guilty  of  negli- 
gence, which  was  the  proximate  cause  of  the 
plaintiff's  injury.  This  case  cites  Mastad 
v.  Swedish  Brethren,  83  Minn.  40,  53  L.R.A. 
803,  85  Am.  St.  Rep.  446,  85  N.  W.  913, 
where  it  was  held  that  a  person  managing 
and  controlling  a  public  place  of  amuse- 
ment, to  which  he  invites  the  public  on  pay- 
ment of  an  admission  fee,  and  at  which  he 
sells  to  his  customers  and  patrons  intoxicat- 
ing liquors,  who  sells  such  liquor  to  one  in 
attendance  at  such  place,  thereby  rendering 
him  drunk  and  disorderly,  well  knowing  that 
when  in  that  condition  he  is  likely  to  com- 
mit assaults  upon  others  without  cause  or 
provocation,  is  bound  to  exercise  reasonable 
care  to  protect  his  other  customers  and  pa- 
trons from  such  assaults  and  insults,  and  for 
a  failure  to  do  so  is  liable  for  damages  at 
the  suit  of  a  patron  who  is  assaulted  and 
injured.  In  this  case  the  defendant  wa5» 
not  keeping  a  saloon,  but  was  a  corporation 
giving  a  picnic  to  which  the  general  public 
were  invited  and  at  which  the  liquors  were 
sold,  and  the  assault  was  committed  on  the 
picnic  grounds. 

So,  in  Rommel  v.  Schamhacher,  120  Pa. 
579,  6  Am.  St.  Rep.  732,  11  Atl.  779,  i' 
was  held  that  where  one  enters  a  saloon  or 
4L.R.A.(N.S.) 


tavern  open  for  the  entertainment  of  the 
public  the  proprietor  is  hoiin  i  im  e»  -t: 
he  is  properly  protected  from  the  assaults 
and  insults,  as  well  of  those  who  are  in  Ms 
employ  as  of  the  drunken  and  vicious  men 
whom  he  may  choose  to  harbor;  and  that, 
where  a  person  who  had  entered  a  naloon 
and  become  intoxicated  there  was  injured 
by  the  act  of  another  intoxicated  person  in 
attaching  a  piece  of  paper  to  the  former 
and  setting  it  on  fire  in  the  presence  of  the 
proprietor  of  the  saloon,  the  latter  was  lia- 
ble for  the  injury  sustained. 

But  where  a  bartender  sold  linuor  to  a 
patron,  whereby  he  became  intoxicated,  and, 
by  reason  thereof,  entered  into  an  alterca- 
tion with  the  bartender,  who,  during  such 
altercation,  threw  a  glass  tnmbler  at  him, 
which  missed  him  and  struck  another  pa- 
tron, by  which  he  was  injured,  it  wris  held, 
in  Lneken  v.  People,  3  111.  App.  375,  that 
the  injury  was  not  In  a  legal  sense  the 
natural  and  proximate  consequence  of  sell- 
ing the  liquor;  that  a  new  force  or  power 
bad  intervened  of  itself  sufficient  to  stand 
for  the  cause  of  the  mischief;  that  the 
proprietor  could  hardly  be  presumed  to  have 
foreseen  that  his  act  of  selling  the  liquor 
vould  have  produced  or  been  followed  by 
the  altercation  in  which  a  stroke  aimed  at 
)ne  person  would  fall  upon  another:  and 
rhat  therefore  he  could  not  be  held  respon- 
sible. 
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agent,  Arthur  Anderson,  was  clearly  beyond 
the  line  of  bis  employment.  The  master  is 
not  liable  for  the  acts  of  his  servant  that 
are  beyond  the  scope  of  his  employment. 
Cooley,  Torts,  p.  627.  "When  a  servant  quits 
sight  of  the  object  for  which  be  is  employed, 
and,  without  having  in  view  his  master's 
orders,  pursues  t/hat  which  his  own  malice 
suggests,"  the  master  will  not  be  liable  for 
his  acts.  M'Manus  v.  Crickett,  1  East,  106. 
The  "test,"  says  the  supreme  court  of  Ne- 
braska, of  the  master's  liability  is  not 
whether  a  given  act  was  done  during  the  ex- 
istence of  the  servant's  employment,  but 
whether  it  was  committed  in  the  prosecution 
of  the  master's  business.  Davis  v.  Hough- 
tellin,  33  Neb.  682,  14  LJLA.  737,  60  N.  W. 
765. 

Appellee  mistakes  the  law  in  saying  "that 
there  is  no  distinction  between  the  duty  that 
the  proprietors  of  a  saloon  owe  their  pa- 
trons," and  that  which  a  common  carrier 
owes  its  passengers,  or  an  innkeeper  his 
guests.  There  is  a  difference  as  wide  as  the 
poles.  The  saloon  keeper  does  not  hold  him- 
self out  to  the  public  as  the  protector  of 
those  who  may  be  patrons  of  his  saloon.  His 
business  the  rather  advertises  him  the  other 
way.  But  the  common  carrier  and  the  inn- 
keeper hold  themselves  forth  as  providing 
for  the  comfort  and  safety  of  all  who  may 
seek  their  services,  a  "refuge  through  their 
portals."  It  is  strictly  their  duty  and  their 
business  to  exercise  the  proper  care  to  look 
after,  and  to  protect  their  passengers  and 
guests  from  insult  and  injury.  Britton  v. 
Atlanta  &  C.  Air-Line  R.  Co.  88  N.  G.  536, 
43  Am.  Rep.  749.  Not  so  with  the  saloon 
keeper.  The  doctrine  announced  above  is 
supported  by  the  cases  cited  in  appellant's 
brief,  and  by  the  following:  Storey  v.  Ash- 
ton,  L.  R.  4  Q.  6.  476;  Stone  v.  Hills,  45 
Conn.  47,  29  Am.  Rep.  635;  Wood,  M«8t. 
&,  S.  546;  Whittaker's  Smith,  Neg.  p.  199; 
Wharton,  Neg.  S  168;  Thompson  on  Negli- 
gence; numerous  cases  cited  in  notes  to 
these. 

The  judgment  is  reversed,  and  the  cause 
is  dismissed. 


DISTRICT  OF  COLUMBIA  COURT  OF 
APPEALS. 

LAWRENCE   W.   SHERWOOD,   Appt., 

V. 

BRAINARD  H.  WARNER. 

(27  App.  D.  C.  64.) 

Master's  liability  for  servant's  act. 

The  owner  of  a  building  is  not  liable 


for  the  negligent  act  of  his  janitor,  who,  at 
the  request  of  persons  sent  to  repair  the  ele- 
vator, undertakes  to  aid  in  releasing  one  of 
them,  who  has  been  caught  in  the  machin- 
ery. 

(February  6,  1906.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Supreme  Court  of  the  District  of 
Columbia  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries for  which  defendant  was  alleged  to 
be  responsible.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Michael  J.  Colbert  and  Charles  J. 
Murphy,  for  appellant: 

Where  the  owner  of  an  apartment  house 
operates  an  elevator  for  the  beneflt  of  his 
tenants,  he  owes  to  them  and  others  right- 
fully there  the  duty  of  keeping  that  part  of 
the  building  to  which  they  have  access  safe 
for  travel. 

Fisher  v.  Cook.  23  111.  App.  621;  O^son  v. 
Sdiultz,  67  Minn.  494,  36  L.R.A.  790,  64 
Am.  St.  Rep.  437,  70  N.  W.  779;  Dashiel! 
v.  Washington  Market  Co.  10  App.  D.  C. 
81;  10  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
960;  Marker  v.  Mitchell.  54  Fed.  637;  Tread- 
well  V.  Whittier,  80  Cal.  574,  5  L.R.A.  498, 
13  Am.  St.  Rep.  175,  22  Pac.  266;  Hartford 
Deposit  Co.  V.  bollitt,  172  111.  222,  64  Am. 
St.  Rep.  35,  60  N.  E.  178;  Kentucky  Hotel 
Co.  V.  Camp,  97  Ky.  424.  30  S.  W.  1010; 
Goodsell  V.  Taylor,  41  Minn.  207,  4  L.R.A. 
673,  16  Am.  St.  Rep.  700,  42  N.  W.  873; 
Southern  BIdg.  &  L.  Asso.  v.  Lawson,  97 
Tenn.  367,  56  Am.  St.  Rep.  804.  37  S.  W.  86. 

Where  the  owner  of  a  building,  at  the  re- 
quest of  a  contractor  who  is  at  work 
thereon,  furnishes  a  man  to  run  the  eleva- 
tor for  the  use  of  the  contractor,  the  eleva- 
tor man  is  still  a  servant  of  the  owner; 
and  he  is  therefore  liable  for  injuries  to  a 
servant  of  the  contractor,  caused  by  tho 
negligence  of  the  elevator  man. 

Higgins  V.  Western  U.  Teleg.  Co.  8  Misc. 
433,  28  N.  Y.  Supp.  676;  Coyle  v.  Pierre- 
pont,  37  Hun.  379;  Currier  v.  Henderson, 
86  Hun,  300,  32  N.  Y.  Supp. -608,  955;  Sher- 
man V.  Delaware  &  H.  Canal  Co.  71  Vt.  325, 
45  Atl.  227;  Stewart  v.  California  Tmprov. 
Co.  131  Cal.  126,  52  L.R.A.  205,  63  Pac.  177, 
724;  Stajakowski  v.  New  York  C.  &  H.  R. 
R.  Co.  63  App.  Div.  5.32,  71  N.  Y.  Sunn.  710; 
Diehl  V.  Robinson,  72  App.  Div.  19,  76  N.  Y. 
Supp.  252;  Garven  v.  Chicaeo.  R.  I.  &  P. 
R.  Co.  100  Mo.  App.  617,  75  S.  W.  193. 

Messrs.  J.  J.  Darlington  and  W.  C.  SuUi- 
Tan,  for  appellee: 

The  janitor,  pro  hcto  vice,  was  not  the 
servant  of  the  appellee. 


Case  Note. — ^Liability  of  general  employer 
for  negligence  of  employee  while  assistinw 
a  third  person  without  the  former's  knowl- 
edge or  consent. — ^The  general  subject, 
4L.R.A.(N.S.) 


Which  of  two  or  more  persons  is  the  master 
of  another,  who  is  conceded  to  be  the  serv- 
ant of  one  of  them  ?  is  treated  in  a  note  in 
37  L.R.A.  33.    In  the  majority  of  the  case? 
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Satterlae  y.  Groat,  1  Wend.  272;  Lygo  ▼. 
Newbold,  9  Exch.  802;  Wood,  Mut.  &  8. 
646,  .547;  Stevens  ▼.  Armstrong,  6  N. 
Y.  436;  Brorwn  y.  Purviance,  2  Harr. 
&  G.  31€;  Wood  v.  Cobb,  18  Allen, 
68;  Ejmball  y.  Cushman,  103  Mass.  194, 
4  Am.  Rep.  628;  Barrett  y.  Singer  Mfg. 
Co.  1  Sweeny,  646;  Oliye  y.  Whitney 
Marble  Co.  103  N.  Y.  292,  8  N.  E.  662; 
Rourke  y.  White  Moss  Colliery  Co.  L.  R.  2 
C.  P.  Diy.  206;  Donoyan  y.  Laing,  W.  &  D. 
Constr.  Syndicate  [1893]  1  Q.  B.  629;  Little 
y.  Hackett,  116  U.  8.  366,  29  L.  ed.  662,  6 
Sup.  Ct.  Rep.  391;  Byrae  y.  Kansas  City,  Ft. 
S.  &  M.  R.  Co.  24  L.R.A.  693,  9  C.  C.  A.  666, 
22  U.  8.  App.  220,  61  Fed.  610;  Atwood  y. 
Chicago,  R.  L  &  P.  R.  Co.  72  Fed.  456; 
Miller  y.  Minnesota  &  N.  W.  R.  Co.  76  Iowa, 
666,  14  Am.  St.  Rep.  268,  39  N.  W.  188; 
Powell  y.  Virginia  Constr.  Co.  88  Tenn.  692, 
17  Am.  St.  Rep.  926,  13  S.  W.  691;  Missouri, 
K.  &  T.  R.  Co.  y.  McQlamory   (Tex.  Civ. 


App.)  34  S.  W.  359;  Clark  v.  Geer,  32  O.  C. 
A.  296,  67  U.  S.  App.  473,  86  Fed.  451. 

Duelly  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  taken  from  a  judgment 
of  the  supreme  court  of  the  District  of  Co- 
lumbia, entered  by  direction  of  the  trial 
court  at  the  close  of  the  plaintiff's  evidence, 
in  favor  of  the  defendant. 

The  appellant,  a  machinist  in  the  employ 
of  a  firm  engaged  in  the  elevator  and  ma- 
chine business,  was  sent  by  his  employers 
to  the  "Leamington  flats"  to  repair  the  ele- 
vator therein.  This  building  was  owned  by 
appellee.  Appellant  took  with  him  as  as- 
sistants a  helper  and  an  apprentice  boy. 
The  elevator  was  so  disabled  that  it  was  out 
of  service,  and  they  worked  until  evening, 
when  they  were  ready  to  lift  up  the  piston, 
which  they  considered  had  traveled  too  far 
down  and  was  stuck  in  the  rust  and  eorro- 


on  that  subject  it  appears  that  the  servant 
whose  negligence  caused  the  injury  was  at 
the  time  thereof,  with  the  knowledge  or  con- 
sent of  the  ffeneral  employer,  engaged  in  as- 
sisting another;  but  in  Shebwood  v.  War- 
ner it  appears  that  the  negligent  act  of  the 
servant  was  committed  while  he  was  volun- 
tarily rendering  service  for  another  without 
the  general  employer's  knowledge  or  con- 
sent. Other  illustrative  cases  in  which  this 
fact  appears  are  as  follows: 

In  Stone  v.  Hills,  45  Conn.  44,  29  Am. 
Rep.  635,  the  driver  of  a  team  was  directed 
by  his  employers  to  deliver  a  load  of  paper 
to  one  Taylor,  at  a  point  4V^  miles  distant, 
and  to  return  from  thence  with  a  load  of 
wood.  On  reaching  Taylor's  place  the  latter 
requested  the  driver  to  deliver  the  paper  at 
a  warehouse  iy^  miles  further  on,  and  to  go 
from  thence  to  a  railway  freight  depot  and 
get  some  freight  belonging  to  Taylor,  and 
transport  the  same  to  his  place,  to  which  re- 
quest the  driver  acceded,  and  while  at  the 
railway  station  the  horses,  negligently  left 
unhitched  by  the  driver,  became  frightened 
by  a  passing  train,  ran  away,  and  injured 
plaintiff's  wagon.  The  court  said:  "The 
servant  left  the  employers'  premises  under 
precise  instructions  as  to  the  place  to  which 
their  team  was  to  be  driven,  and  as  to  the 
merchandise  to  be  transported,  and  under 
instructions  equally  precise  as  to  the  route 
to  be  taken  in  returning  and  as  to  what  he 
should  bring  home.  .  .  .  When,  there- 
fore, the  servant  accepted  instructions  from 
Taylor,  and  became  a  carrier  of  merchan- 
dise for  him  to  and  from  a  railroad  station 
in  an  adjoining  town,  he  temporarily  threw 
off  his  employers'  authority,  abandoned 
their  business,  and  left  their  service.  They 
are  not  responsible  for  his  negligence  on  this 
occasion." 

In  Atherton  v.  Kansas  City  Coal  &  Coke 
Co.  106  Mo.  App.  591,  81  S.  W.  223,  plaintiff 
ordered  coal  delivered  to  her  house,  and  up- 
on its  arrival  she  entered  the  coal  house  and 
sked  the  driver  to  throw  in  a  number  of 


large  lumps  to  her  in  order  that  she  might 
pile  the  same  in  the  doorway.  While  she 
was  thus  engaged,  the  driver  threw  in  some 
coal  which  injured  her.  The  court  said: 
"For  the  purposes  of  this  case,  it  may  be 
assumed  that  he  [the  teamster]  was  negli- 
gent; yet,  notwithstanding  this,  the  defend- 
ant [the  teamster's  employer]  was  not  lia- 
ble, as  the  teamster  was  not  acting  within 
the  scope  of  his  duty.  In  such  cases  the  serv- 
ant, and  not  the  master,  is  liable.  .  .  . 
The  teamster,  at  the  time,  was  under  the 
direction  of  the  plaintiff,  and  not  that  of  his 
employer." 

In  Olive  V.  Whitney  Marble  Co.  103  N.  V. 
292,  8  N.  E.  652,  the  deceased  was  killed  by 
the  explosion  of  a  boiler  which  he  was  re- 
pairing under  instructions  from  the  vendor 
"to  fire  the  boilers  up  and  test  them  before 
he  came  home;"  the  explosion  following  the 
putting  of  fire  under  the  boiler  by  the  ven- 
dee's engineer,  but  at  whose  request  this 
was  done  does  not  appear.  It  was  held  that 
it  must  be  presumed  that  the  engineer  ei- 
ther did  it  voluntarily  or  at  the  request  of 
the  boiler  makers,  and  that  In  either  event 
he  was  not  the  servant  of  the  vendee  in 
what  he  did.  and,  therefore,  the  vendee  was 
not  rsponsible  for  his  acts. 

In  Cunningham  v.  Grand  Trunk  R.  Co.  31 
U.  C.  Q.  B.  360,  a  fence  contractor  for  de- 
fendant, a  railroad  company,  was  permitted 
to  carry  his  tools  on  ite  trains,  and  it  was 
his  business  to  take  them  off.  A  baggage 
master,  who  had  no  right  to  meddle  ^vith 
the  tools,  and  was  not  asked  to  put  them 
out,  negligently  threw  off  a  crowbar  and 
injured  the  plaintiff,  an  employee  of  the  con- 
tractor. It  was  held  that  the  only  infer- 
ence to  be  drawn  from  the  act  of  the  bag- 
gage master  was  that  he  was  acting  for  the 
contractor,  gratuitously  assisting  him  in 
putting  out  his  tools,  and  not  in  pursuance 
of  his  employment  as  a  servant  of  defend- 
ant; and  for  this  defendant  incurred  no 
liaibility. 
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aion  at  the  bottom  of  the  cylinder.  Not  be- 
ing able  to  move  it,  the  apprentice  waa  di- 
rected by  appellant  to  get  further  help.  He 
went  out  to  a  neighboring  apartment  house 
and  brought  back  with  him  some  men.  The 
apprentice  and  tliree  others  pulled  on  the 
fall,  with  the  result  that  the  piston  came 
up  and  appelhint's  arm  was  caught  between 
the  sheave,  or  wheel,  and  the  ropes.  Ap- 
pellant tried  in  various  ways  to  release  his 
arm.  Failing  to  do  so,  the  apprentice  was 
sent  by  appellant  to  go  down  and  get  some 
one  to  put  the  pressure  on.  The  witnesses 
differ  as  to  whether  any  particular  person 
was  designated.  He  found  the  janitor. 
Conn,  and  the  elevator  boy  in  the  basement. 
Conn  and  the  apprentice  went  upstairs,  the 
elevator  being  about  one  landing  from  the 
top  floor.  He  told  the  janitor  that  he  want- 
ed the  car  run  up  to  relieve  appellant.  Fi- 
nally he  went  up  above  the  elevator  and 
leaned  over  and  caugnt  hold  of  the  top  of 
the  car.  The  witness  further  says:  "I 
wanted  to  help  him  by  pulling  up  on  the 
roof  of  the  car,  and  told  him  to  get  in  the 
car  and  run  the  car  up  the  hole.     .     .     . 

''Mr.  Conn  got  in  the  car  and  I  laid 
down  on  the  floor  on  my  stomach  and  leaned 
over  the  well,  and  caught  hold  of  the  grill 
work  in  the  car.  I  tried  to  suige  it  with  my 
weight  on  it.  Conn  moved  the  wheel,  and  I 
said,  'Jump  now.'  He  jumped,  but  the  ear 
would  not  move  after  he  had  turned  the 
wheel,  and  before  I  thought  anything  else 
the  car  went  down  the  other  way,  and  was 
pulled  out  of  my  hand  and  went  down  the 
hole.  I  went  out  in  the  hallway  and  saw 
Sherwood  coming  out  with  his  arm  torn  off." 

Appellant,  who  had  been  working  in  the 
elevator  business  for  thirteen  years,  testi- 
fied that  he  knew  he  was  doing  a  dangerous 
thing  when  he  got  in  the  cylinder  shaft,  and 
that  there  was  danger  of  his  getting  hurt, 
and  that  he  took  the  risk.  Conn,  the  jaini- 
tor,  testified  that  he  was  the  superintendent 
of  the  building  and  that  he  ran  the  elevator 
in  the  absence  of  the  regular  operator,  al- 
though he  was  not  instructed  to  do  so.  The 
testimony  further  discloses  that  the  eleva- 
tor could  not  be,  and  was  not  while  they 
were  working  on  the  repairs,  operated  for 
the  carriage  of  passengers.  There  was  no 
testimony  offered  that  appellee  was  to  fur- 
nish any  help,  or  to  have  any  control  over 
the  force  engaged  in  making  the  repairs.  It 
is  not  disputed  that  Conn  was  in  the  general 
employ  of  appellee.  The  testimony  clearly 
discloses  that  the  repairs  were  made  under 
the  direction  of  the  appellant,  and  that  ev- 
erything done  to  release  him  was  directed 
by  him  or  by  his  fellow  workman,  the  ap- 
prentice. The  appellee  is  not  shown  to  have 
had  any  personal  knowledge  of  how  the  re- 
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pairs  were  being  made,  nor  of  what  Conn 
did  in  trying  to  release  appelhint. 

The  case  under  the  evidence  presents  but 
one  question  necessary  for  determination: 
Was  Conn,  the  janitor,  the  servant  of  the  ap- 
pellee, in  endeavoring  to  release  the  appel- 
lant, so  as  to  make  appellee  liable  for  his 
negligence  t  That  he  was  in  the  general  em* 
ploy  of  the  appellee  is  admitted;  yet  such 
a  service  does  not  make  the  master  liable 
except  for  acts  done  for  the  master.  While 
rendering  such  general  service  he  may  be 
the  servant  of  another.  As  the  New  YorK 
court  of  appeals  said,  in  Wyllie  v.  Palmer, 
137  N.  Y.  248,  19  LJLA.  285,  33  N.  E.  381: 
"Servants  who  are  employed  and  paid  by 
one  person  may,  nevertheless,  be  ad  hoc  the 
servants  of  another  in  a  particular  trans- 
action, and  that,  too,  where  their  general 
employer  is  interested  in  the  work." 

We  think  the  prc^sition  founded  <m  rea- 
son and  well  established,  that,  to  make  a 
maater  liable  for  an  injury  caused  by  his 
servant's  negligence,  the  servant  must  either 
have  done  the  act  causing  the  injury  in  the 
service  of  the  master,  and  in  doing  an  act 
which  the  master  was  tM>und  to  perform, 
or  which  was  done  by  his  direction. 

The  evidence  in  this  case  fails  to  show 
that  the  act  done  by  appellee's  servant  was 
done  in  appellee's  service,  and  was  either 
one  which  appellee  was  bound  to  perform  or 
directed  by  him  to  be  performed.  Conn  was 
not  employed  by  appellee  to  assist  in  re- 
pairing the  elevator,  or,  while  the  elevator 
was  out  of  service,  to  operate  it,  or  try  to 
operate  it.  On  the  other  hand.  It  is  clear 
that  he  was  acting  under  the  direction  of 
appellant,  or  appellant's  assistant.  His 
movements  were  directed  by  them.  In  Hig- 
gins  V.  Western  U.  Teleg.  Co.  166  N.  Y.  75, 
66  Am.  St.  Rep.  537,  50  N.  E.  500,  it  was 
said,  in  speaking  of  a  case  very  similar  to 
this:  '*The  true  test  in  such  cases  is  to  as- 
certain who  directs  the  movements  of  the 
person  committing  the  injury.  It  seems  to 
me  that  the  conductor  in  this  case,  whose 
negligence  caused  the  injury,  was  not,  at  the 
time,  engaged  in  the  defendant's  work,  but 
in  the  work  of  the  contractor,  under  the 
direction  of  the  plaintiff."  The  facts  in  that 
case,  so  far  as  the  relations  of  the  parties 
are  in  question,  were  very  similar  to  the 
facts  in  this  case.  The  Western  Union  Com- 
company  had  employed  a  contractor  to  make 
repairs  to  its  building,  including  the  putting 
in  of  elevators.  These  had  t/cen  put  in,  but 
not  turned  over  by  the  contractor,  although 
the  company  used  them  in  carrying  passen- 
gers, and  employed  and  paid  the  conduc- 
tors. The  plaintiff,  a  plasterer,  in  the  em- 
ploy of  the  contractor,  was  directed  to  plas- 
ter an  elevator  shaft,  and  the  conductor 
moved  the  car  up  and  down  the  shaft  carry- 
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ing  the  plaintifif  on  top  of  it  ao  that  he  could 
use  the  car  as  a  platform.  By  the  negli- 
gence of  the  conductor  the  plaintiff  was  in- 
jured. The  trial  court  held  the  company  li- 
able. On  appeal  the  court  of  last  resort  held 
that  the  conductor,  in  performing  the  serv- 
ice which  resulted  in  the  accident,  was  not 
acting  as  the  servant  of  the  company  which 
employed  and  paid  him,  but  was  doing  the 
work  of  the  contractor,  under  the  direction 
of  the  plaintiff.  We  cannot  distinguish  any 
material  difference  between  the  two  cases. 
At  the  most  the  general  employers  did  no 
more  than  loan  their  servants  to  others. 
'"When  one  person  lends  his  servant  to  an- 
other for  a  particular  employment,  the  serv- 
ant, for  anything  done  in  that  particular 
employment,  must  be  dealt  with  as  the  serv- 
ant of  the  man  to  whom  he  is  lent,  al- 
though he  remains  the  general  servant  of  the 
person  who  lent  him."  Rourke  v.  White 
Moss  Colliery  Co.  L.  R.  2  C.  P.  Div.  205.  li 
Conn  was  not  loaned  to  appellant,  he,  so 
far  as  the  appellee  is  concerhed,  acted  as  a 
volunteer  in  coming  to  appellant's  assist- 
ance, and  at  appellant's  request.  Appellee 
was  under  no  obligation  to  furnish  his  serv- 
ants as  assistants  to  those  engaged  in 
making  the  repairs.  There  is  no  evidence 
to  warrant  such  a  conclusion.  In  Murray 
V.  Dwight,  161  N.  Y.  301-308,  48  LJt.A,  673, 
65  N.  £.  901,  the  court,  in  referring  to 
Higgins,  V.  Western  U.  Teleg.  Co.  supra, 
said:  "It  is  apparent,  I  tliink,  that  the 
plaintiff  in  that  case  occupied  a  different  re- 
lation to  the  person  moving  the  elevator 
than  he  would  had  the  injury  occurred  while 
being  conveyed  as  a  passenger  in  the  ele- 
vator to  his  place  of  duty  on  an  upper  floor, 
and  while  the  elevator  was  being  used  as  a 
passenger  elevator,  and  while  it  was  in  law 
the  defendant's  elevator  and  in  charge  and 
control  of  its  servants." 

In  the  case  at  bar  appellant  was  not  be- 
ing carried  as  a  passenger  when  the  acci- 
dent occurred,  and  the  eHvator  was  not  be- 
ing used  by  appellee  for  any  purpose  what- 
ever. The  facts  are  not  such  as  require  us 
to  d'Qtermine  the  measure  of  the  liability  of 
the  owner  of  a  passenger  elevator  to  the 
passengers  carried  therein.  The  elevator 
was  in  th^  hands  of  appellant,  or  his  em- 
ployers, for  repairs,  and,  so  far  as  shown, 
appellee  had  no  control  over  it,  and  his  serv- 
ants were  not  engaged  in  operating  it  for 
him  or  in  their  regular  line  of  employment. 
Owners  of  buildings  are  daily  engaging  par- 
ties to  make  repairs  to  the  apparatus  and 
fixtures  in  them,  and,  in  the  absence  of  any 
agreement  to  furnish  their  servants  as  as- 
sistants to  the  parties  making  repairs,  it 
would  be  carrying  the  rule  applicable  to  the 
liability  of  masters  for  the  negligence  of 
their  servants  altogether  too  fax  to  extend 
4L.R.A.(N.S.) 


their  liability  to  cases  where  the  repairers 
solicit  such  servants  to  aid  them  in  their 
work.  If  my  servant  who  takes  charge -of 
my  fumaca  happens  to  be  around  when  re- 
pairs are  being  made  to  it  by  a  contractor 
employed  for  that  purpose,  and,  at  the  re- 
quest of  the  contractor,  assists  him  in  the 
repairs,  without  my  agreement  to  furnish 
his  aid,  it  would  bo  unjust  to  hold  me  re- 
sponsible for  his  negligence.  In  rendering 
such  assistance  he  becomes  the  servant  of 
the  contractor.  Olive  v.  Whiting  Marble  Co. 
103  N.  Y.  292,  8  N.  E.  552. 

In  Murray  v.  Dwight,  supra,  th-e  court 
well  said:  "The  question  when  and  under 
what  circumstances  the  servant  of  a  general 
master  becomes  the  servant  of  another  i» 
often  difficult  of  solution.  Inhere  is  some 
apparent  conflict  in  the  authorities,  due 
more  to  the  difficulty  of  applying  the  legal 
principle  to  ever- varying  facts  than  to  any 
discord  with  reject  to  the  principle  itself. 
Moreover,  the  rule  is  subject  to  some  dis- 
tinctions that  are  not  always  easy  to  state 
in  such  a  way  as  to  render  the  result  in 
every  case  so  plain  as  to  command  acquies- 
cence, or  to  give  to  the  decision  the  charac- 
ter of  a  conclusive  authority." 

The  facts  in  the  present  case  make  it  com- 
paratively easy  to  apply  the  legal  principle 
to  them.  As  we  have  said,  the  elevator  was 
incapabh)  of  use  as  a  passenger  elevator 
when  the  accident  occurred  and  was  not  in 
use.  The  appellee  was  under  no  agreement 
to  furnish  any  assistance  in  making  the  re- 
pairs. The  janitor  acted  solely  upon  the  re- 
quest of  appellant  or  his  representative,  and 
appellee's  servant  was  not  in  the  regular 
line  of  his  employment  when  he  rendered  the 
service  which  resulted  in  th^  injury.  Under 
this  state  of  facts  the  rule  is  that  the  gener- 
al employer  is  not  liable.  However  much 
we  may  deplore  the  distressing  accident,  it 
would  be  unjust  to  hold  appellee  legally 
responsible  for  it^  and  require  him  to  re- 
spond in  damages. 

It  follows  that  the  action  of  the  court  be- 
low in  directing  a  verdict  in  favor  of  the 
defendant  was  correct,  and  the  judgment  is 
therefore  affirmed,  with  costs. 


KANSAS  SUPREME  COURT. 
'  T.  P.  GARNER,  Plff.  in  Err., 

V. 

MILWAUBIEE  MECHANICS'  INSURANCE 
COMPANY. 

(—  Kan.  — ,  84  Pac.  717.) 

Insurance — cfaange  of  iaterttt-^forfeitiue. 

1.  The  word  "interest,"  in  a  forfeiture 
clause  of  an  insurance  policy,  which  provides 
that  the  policy  shall  become  void  'if  any 

Headnotes  by  Gbeenb»  J. 
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diange  shall  take  place  in  the  interest,  title, 
or  possession  of  the  subject  of  insurance," 
has  application  only  where  the  insured  owns 
and  insures  an  interest  less  than  title,  and 
has  no  application  where  the  insured  owns 
the  title 
Same— contract  to  convey. 

2.  Where  the  insured  owns  the  title  of 
the  subject  of  insurance,  and  afterwards 
makes  an  executory  contract  to  convey  the 
property,  and  the  consideration  has  been 
fully  paid,  but  no  transfer  either  of  title  or 
possession  hss  been  actually  made,  no 
chanf^  has  taken  place  in  interest,  title,  or 
possession,  within  the  meaning  of  the  for- 
feiture  clause  quotea. 

(Fdwruary   10,   1906.) 

ERROR  to  the  District  Court  for  Ford 
County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  fire- 
insurance  policy.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sutton  &  Scates  and  F.  Dumont 
Smith,  for  plaintiff  in  error : 

The  word  "interest"  means  the  same  as 
"title." 

Tiemann  v.  Citizens'  Ins.  Co.  76  App.  Div. 
6,  78  N.  Y.  Supp.  620;  13  Am.  A,  Eng.  Enc. 
Law,  p.  252. 

An  executory  contract,  possession  not 
having  been  given,  was  not  a  change  of  in- 
terest that  would  avoid  the  policy. 

Erb  V.  German-American  Ins.  Co.  98  Iowa, 
606,  40  L.R.A.  846,  67  N.  W.  683 ;  Browning 
V.  Home  Ins.  Co.  71  N.  Y.  609,  27  Am.  Rep. 
86;  Arkansas  F.  Ins.  Co.  v.  Wilson,  67  Ark. 
563,  48  L.RJL  610,  77  Am.  St.  Rep.  584,  65 
8.  W.  933;  Moseley  v.  Northwestern  Nat. 
Ins.  Co.  109  Mo.  App.  464,  84  S.  W.  1000; 
Whitney  v.  American  Ins.  Co.  127  Cal.  464, 
50  Pac.  807;  Home  Mut.  Ins.  Co.  v.  Tomp- 
kies,  30  Tex.  Civ.  App.  404,  71  8.  W.  812; 
Franklin  Ins.  Co.  v.  Feist,  31  Ind.  App.  390, 
68  N.  E.  188;  Russell  v.  Cedar  Rapids  Ins. 
Co.  78  Iowa,  216,  4  L.R.A.  538,  42  N.  W. 
654;  Tiemann  v.  Citizens'  Ins.  Co.  »upra; 
Loeb  v.  Firemen's  Ins.  Co.  38  Misc.  107,  77 
N.  Y.  Supp.  106;  Stetson  v.  Massachusetts 
Mut.  F.  Ins.  Co.  4  Mass.  330,  3  Am.  Dec. 
217;  Pheniz  Ins.  Co.  v.  Lorenz,  7  Ind.  App. 
266,  33  N.  E.  444,  34  N.  E.  495;  Bailey  v. 
Homestead  F.  Ins.  Co.  16  Hun,  503;  Omaha 
F.  Ins.  Co.  V.  Thompson,  50  Neb.  580,  70 
N.  W.  30;  Haight  v.  Continental  Ins.  Co.  92 
N.  Y.  55;  Cone  v.  Niagara  F.  Ins.  Co.  60  N. 
Y.  623;  Washington  F.  Ins.  Co.  ▼.  Kelly,  32 


Note. — ^The  effect  of  the  execution  of  an 
executory  contract  to  convey,  as  a  breach  of 
»  eondition  in  an  insuianee  policy  against 
change  of  title  or  interest,  is  discussed  in  a 
note  to  Grunauer  ▼.  Westchester  F.  Ins.  Co. 
3  LJI.A.  (N.S.)  107. 
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Md.  421,  3  Am.  Rep.  140;  Greenlee  v.  North 
British  A,  M  Ins.  Co.  102  Iowa,  427,  63  Am. 
St  Rep.  455,  71  N.  W.  634;  Phenix  Ins.  Co. 
V.  Holcombe,  57  Neb.  622,  73  Am.  St.  Rep. 
532,  78  N.  W.  300;  Pringle  v.  Des  Moines 
Ins.  Co.  107  Iowa,  742,  77  N.  W.  521 ;  Phe- 
nix Ins.  Co.  V.  Caldwell,  187  111.  73,  58  N.  E. 
314;  Magoun  v.  Fireman's  Fund  Ins.  Co. 
86  Minn.  486,  91  Am.  St.  Rep.  370,  91  N. 
W.  6. 

Messrs.  F.  J.  Oyler  and  Fike  &  Snider  for 
defendant  in  error. 

Greene,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  defeated  in  an  action 
on  an  insurance  policy,  and  to  reverse  the 
judgment  he  prosecutes  this  proceeding. 

The  policy  contained  the  provision  that  it 
shall  become  void  "if  any  change  other  than 
by  the  death  of  the  insured  takes  place  in 
the  interest,  title,  or  possession  of  the  sub- 
ject of  insurance  (except  change  of  occu- 
pants without  increase  of  hazard),  whether 
by  legal  process  or  judgment,  or  by  the  vol- 
untary act  of  the  insured,  or  otherwise." 
When  the  insurance  was  obtained  the  in- 
sured was  the  owner  of  the  title  to  the  prop- 
erty. Subsequently  he  entered  into  the  fol- 
lowing contract: 

This  contract  and  agreement  made  and 
entered  into  this  16th  day  of  June,  1903,  be- 
tween Joseph  W.  Baker,  of  Bates  county, 
Missouri,  party  of  the  first  part,  and  T.  F. 
Gamer,  of  Ford  county,  Kansas,  party  of  the 
second  part,  witnesseth:  That  the  party  of 
the  first  part  has  this  day  sold  to  the  party 
of  the  second  part  all  his  land  situated  in 
sections  4  and  5,  township  30,  range  30, 
Bates  county,  Missouri,  consisting  of  364 
acres,  in  consideration  of  which  the  party 
of  the  second  part  agrees  to  pay  to  the  said 
party  of  the  first  part  the  sum  of  $10,920 
to  be  paid  as  follows:  To  assume  the  pres- 
ent mortgage  on  the  land  to  the  amount  of 
$4,800,  and  one  half  of  the  interest  on  the 
same  from  March  1,  1003,  to  date,  and  one 
livery  stable  in  Dodge  City,  Kansas,  with 
the  lots  comprising  the  site  of  said  lots  1,  2, 

3,  and  4,  and  block ,  to  be  valued  at 

$6,000,  and  13  head  of  horses,  two  surreys, 
one  spring  wagon,  one  cart,  seven  buggies, 
one  farm  single  harness,  one  sidesaddle,  one 
man  saddle,  and  all  other  fixtures  now  a 
part  of  said  stable;  said  chattel  property  to 
be  valued  at  $1,500.  It  is  further  agreed  that 
the  said  second  party  is  to  loan  the  first 
party  the  sum  of  $3,800  at  8  per  cent  per 
annum,  to  be  secured  by  said  above  livery 
bam  and  chattels.  The  party  of  the  first 
part  agrees  to  give  a  clear  and  perfect  ab- 
stract to  his  land  with  a  warranty  deed  to 
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same,  subject  to  the  above-mentioned  encum- 
branoe.  The  party  of  the  second  part  agrees 
to  give  to  the  first  party  a  good  bond  for  a 
deed,  said  deed  to  be  made  when  said  above- 
mentioned  loan  shall  be  repaid;  also  a  good 
and  perfect  abstract  to  same;  each  party  to 
be  given  immediate  possession  to  property. 
Witness  our  hands  and  seals  this  day  and 
year  above  written. 

[Signed]  Joseph  W.  Baker. 

T.  F.  Gamer. 

Witness:  G.  G.  Cook. 

U.  S.  G.  Powell. 

v 

Baker  deeded  to  plaintiff  the  Missouri 
lands,  which  was  the  full  consideration  to  be 
paid  by  him  for  the  insured  property.  The 
plaintiff  made  no  conveyance,  nor  had  he 
delivered  possession  at  the  time  the  prop- 
erty was  destroyed  by  fire,  July  29,  1903. 
The  defense  was  that  by  this  contract  a 
change  had  taken  place  in  plaintilTs  inter- 
est in  the  subject  of  insurance,  which,  under 
the  condition  quoted,  forfeited  the  policy. 
Forfeitures  are  not  favored,  and  will  never 
be  enforced  if,  by  a  reasonable  interpreta- 
tion of  the  agreement  and  contract  of  the 
parties,  they  can  be  avoided.  The  provision 
was  intended  to  protect  the  company  against 
any  increased  hazard  resulting  from  a 
change  of  interest,  title,  or  possession  of 
the  insured.  An  insurance  company  may 
contract  against  such  contingency,  and,  if 
such  provision  of  the  contract  is  violated,  it 
would  have  the  right  to  insist  upon  being 
released  from  liabilitj'.  The  company  con- 
tracted for  the  care,  supervision,  and  vigi- 
lance of  the  assured  in  protecting  the  prop- 
erty from  fire.  This  is  largely  its  security 
against  loss,  and  a  disposition  by  the  as- 
sured of  all  his  interest,  title,  or  possession 
in  the  property,  or  of  such  a  substantia] 
part  thereof  as  would  entirely  or  partially 
abate  this  diligence  would  be  a  violation  of 
the  contract. 

The  word  "interest,"  as  used  in  the  pol- 
icy, is  not  synonymous  with  title;  it  means 
some  right  different  from  title;  it  cannot 
mean  a  greater  estate  than  title,  since  title 
as  there  used  was  intended  to  menn  the  en- 
tire estate.  It  must  therefore  have  been  used 
with  the  meaning  generally  attached  to  it, 
when  used  in  contradistinction  to  title,  as, 
"any  right,  in  the  nature  of  property,  less 
than  title."  Anderson's  Law  Diet.  562.  "In 
the  narrower  sense  it  was  used  in  the  Eng- 
lish common  law  of  real  property,  to  desig- 
nate a  right  less  than  an  estate."  Century 
Diet.  vol.  4,  p.  3142.  This  we  think  is  the 
sense  in  which  it  was  used  in  the  policy.  In 
the  interpretation  of  the  policy  this  word  is 
important.  The  form  of  the  policy  was  in- 
tended to  cover  two  classes  of  risks.  There 
are  large  interests  in  real  estate  owned  by 
4L.RJL.(N.S.) 


persons  who  have  neither  title  nor  posses- 
sion. The  form  of  this  policy  is  adapted  to 
the  insurance  of  such  interests,  as  well  as 
to  the  insurance  of  property  where  the  in- 
sured is  the  owner  of  the  title.  Where  the 
insured  is  the  owner  of  only  an  interest  in 
the  estate,  the  word  "interest,"  used  in  the 
forfeiture  clause,  has  force,  and  any  change 
in  such  interest  would  forfeit  the  policy; 
but  where  the  insured  is  the  owner  of  the 
title  the  word  "interest"  has  no  application. 
In  the  latter  case,  if  any  change  takes  place 
in  the  title  the  policy  is  forfeited. 

The  Insurance  in  the  present  case  was  pro- 
cured by  one  owning  the  title;  as  to  him  only 
a  change  in  the  title  would  forfeit  the  policy. 
We  do  not  feel  inclined  to  follow  the  decision 
of  Gibb  V.  Philadelphia  F.  Ins.  Co.  59  Minn. 
267,  50  Am.  St.  Rep.  405,  61  N.  W.  137,  be- 
cause we  do  not  believe  that  the  word  "in- 
terest," as  used  in  the  policy  in  that  case, 
which  was  the  same  as  the  one  we  are  con- 
sidering, is  broader  and  inclusive  of  title; 
and  because  in  that  case  it  was  wholly  un- 
necessary to  define  "interest."  After  Gibb 
had  procured  the  insurance  he  sold  the  in- 
sured property  by  a  written  contract,  and 
gave  the  purchaser  possession,  and  he  re- 
mained in  possession  until  the  property  was 
destroyed.  This  of  itself  was  such  a  viola- 
tion of  the  express  terms  of  the  policy 
against  change  of  title,  or  possession,  as 
would  render  the  policy  void. 

The  main  contention  of  defendant  in  error 
is  that  the  contract  between  Davis  and  Gar- 
ner for  the  sale  of  the  insured  property,  hav- 
ing been  fully  performed  by  Davis,  is  en- 
forceable in  equity  against  Garner;  there- 
fore it  operated  as  a  present  change  of  in- 
terest in  the  property,  within  the  forfeiture 
clause  of  the  contract.  A  party  pleading  a 
forfeiture  must  make  it  clear  that  a  for- 
feiture has  taken  place ;  he  cannot  speculate 
upon  what  a  court  of  equity  would  do  in  a 
given  case,  or  anticipate  its  decrees,  and, 
upon  an  assumption  that  his  forecast  is  cor- 
rect, ask  a  court  to  declare  a  forfeiture.  For 
the  purpose  of  finding  grounds  for  a  forfei- 
ture, courts  of  law  will  not  go  so  far  afield 
as  to  determine  the  enforceability  of  a  con- 
tract in  equity  between  parties  not  before  it. 
If,  however,  this  court  should  believe  that 
specific  performance  of  that  contract  could 
be  decreed,  the  relief  asked  for  by  defendant 
would  not  be  granted.  It  is  held  that  an 
executory  contract  to  convey  insured  real  es- 
tate does  not  operate  as  a  forfeiture  of  the 
policy  under  a  provision  that  "it  should  be 
void  if  the  interest  of  the  insured  were 
otherwise  than  unconditional  and  sole  own- 
ership" (Arkansas  F.  Ins.  Co.  ▼.  Wilson, 
67  Ark.  653,  48  L.R.A.  610,  77  Am,  St.  Rep. 
129,  55  S.  W.'933;  Franklin  Ins.  Co.  v.  Feist, 
31  Ind.  App.  390,  08  N.  E.  188) }  or  where 


1906. 


GARNER  T.  MILWAUKEE  M.  INS.  00. 


057 


the  condition  of  the  policy  is  that  it  shall  be 
void,  "in  case  of  any  sale  or  transfer,  or  any 
<*bange  in  title  or  pos>«ession"  (Browning 
V.  Home  Ins.  Co.  71  N.  Y.  508,  27  Am.  Rep. 
^G)  ;  or  "if  any  change  .  .  .  take  place 
in  the  interest,  title,  or  possession  of  the 
subject  of  the  insurance*'  (Erb  v.  Grerman- 
American  Ins.  Co.  98  Iowa,  606,  40  L.R.A. 
:84o,  67  N.  W.  583;  Home  Mut.  Ins.  Co.  v. 
Tompkies,  30  Tex.  Civ.  App.  404,  71  S.  W. 
S14). 

The  judgment  is  reversed,  and  the  cause 
remanded. 

All  the  Justices  concur 

Petition  for  rehearing  denied. 


UNITED   STATES   CIRCUIT   COURT   OF 
APPEALS,  EIGHTH  CIRCUIT. 

MARY  LEAHY,  Appt., 

V. 

JESSE   HAWORTH,  Exr.,  etc.,  of  Walter 
Haworth,  Deceased. 

(141  Fed.  850.) 

Ximitations  of  actions — amendment. 

1.  An  amendment  of  a  bill  to  foreclose  a 
mortgage  so  that  plaintiff  may  maintain  the 
Hu'it  as  executor  of  the  deceased  mortgagee, 
rather  than  in  his  individual  capacity,  the 
<'ause  of  action,  breach,  and  action  itself  re* 
iiiaining  the  same,  relates  back  to  the  be- 


ginning of  the  action,  so  far  as  the  running 
of  the  statute  of  limitations  is  concerned. 
Executor — suit  by. 

2.  That  a  foreign  executor  has  not  se- 
cured an  appointment  from  the  local  courts 
at  the  time  he  files  a  bill  to  foreclose  a  mort- 
gage belonging  to  the  estate  is  not  fatal  to 
tlie  action,  if  he  secures  such  appointment 
before  trial. 

Same— qualification— oath. 

3.  An  oath  faithfully  to  perform  his  du- 
ties is  not  necessary  to  the  qualification  of 
an  executor,  unless  made  so  by  statute. 
Mortgage — ^negotiation — payment  to  mort- 
gagee. 

4.  Payment  to  the  mortgagee  of  the 
amount  of  the  negotiable  note  secured  by 
the  mortgage  is  at  the  risk  of  the  mortgagor, 
unless  he  requires  a  surrender  of  note  and 
mortgage ;  so  that  in  case  the  note  has  beea 
negotiated,  and  the  money  does  not  reach 
the  tme  owner,  the  mortgagor  will  be  re- 
quired to  make  a  second  payment. 

Note — assignment— right  of  assignee. 

5.  An  indorsement  of  the  name  of  the 
payee  on  the  back  of  a  promissory  note  under 
the  words  "assign  and  transfer"  vests  title 
in  the  assignee  free  from  the  equities  exist- 
ing between  the  parties  to  the  instrument. 

(November  7,  1905.) 

APPEAL  by  defendant  from  a  decree  ot 
the  Circuit  Court  of  the  United  Stetes 
for  the  District  of  Nebraska  in  plaintiff's 
favor  in  a  suit  to  foreclose  a  mortgage.  Af- 
firmed. 


Case  Note. — Effect  of  ancillary  appoint- 
ment after  commencement  of  action  by 
foreign  executor  or  administrator. — As  a 
:!^ueral  rule,  the  disability  of  a  foreign  ex- 
ecutor or  administrator  to  bring  an  action 
-without  first  procuring  ancillary  letters  in 
the  Jurisdiction  in  which  the  action  is 
T»rought  is  merely  personal,  and  may  be 
<'ured  by  procuring  such  letters  after  the 
<.-oromencement  of  the  action. 

Thus,  in  »Smith  v.  Peckham,  39  Wis.  414, 
It  was  held  that  the  failure  of  a  foreign  ex- 
ecutor to  file  a  copy  of  his  appointment  in 
AVisconsin  before  bringing  an  action  on  a 
promissory  note  is  not  fatol  to  the  action 
if  he  qualifies  before  trial,  because,  as  the 
-court  said,  a  mere  disability  to  sue,  not  go- 
ing to  the  right  of  action,  may  be  cured  pen- 
<iente  lite. 

So,  one  who  sues  on  a  promissory  note  as 
<*xecutrix,  by  appointment  made  in  another 
xtate,  may  continue  the  action,  although  she 
failed  to  file  the  will  and  procure  letters  of 
-administration  from  the  Texas  courts,  as 
the  stetute  requires,  until  after  the  suit  had 
1>egun.  Henry  v.  Roe,  83  Tex.  446.  18  S.  W. 
S06. 

The  filing  of  an  exemplified  ropy  of  foreign 
letters  of  administration  after  the  com- 
mencement, but  before  the  final  hearing,  of 
nn  action  brought  in  New  Jersey  by  a  for- 
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eign  administrator  to  determine  the  owner- 
ship of  a  bond  and  mortgage  sought  to  be 
foreclosed  on  land  in  that  stete,  was  held  to 
be  sufficient  under  P.  L.  1896,  p.  173,  §-1, 
the  provisions  of  which  were  not  set  out  by 
the  court.  Buecker  v.  Carr,  60  N.  J.  Eq.  300, 
47  Atl.  34. 

In  an  action  brought  by  a  foreign  adminis- 
trator in  Georgia  to  recover  the  amount  due 
on  a  promissory  note,  if  a  properly  authen- 
ticated exemplification  of  his  letters  of  ad- 
ministration is  filed  with  the  clerk  of  the 
court  pending  the  action,  it  is  in  time,  under 
a  section  of  the  Georgia  Code  providing  that, 
"pending  the  action,  a  properly  authenti- 
cated exemplification  of  the  letters  teste- 
mentary,  or  of  administration,  shall  be  filed 
with  the  clerk  of  the  court,  to  become  a  part 
of  the  record:  Provided,  the  cause  is  pend- 
ing in  a  court  of  record."  Taylor  v.  McKee, 
121  Ga.  223,  48  S.  E.  943. 

And  an  action  brought  in  Michigan  by  a 
foreign  executor  to  foreclose  a  mortgage  on 
land  in  that  state  before  the  will  was  proved 
there  is  made  good  by  ite  subsequent  pro- 
bate before  hearing.  Gray  v.  Franks,  86 
Mich.  382,  49  N.  W.  130. 

Domiciliary  administrators,  who  began  a 
suit  in  a  Federal  court  in  another  state 
without  first  teking  out  ancillary  letters  of 
administration,  should  be  allowed,  after  the 
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Statement  by  Adams,  Circuit  Judge: 
On  July  12,  1887,  the  appellants  borrowed 
$3,000  from  a  Massachusette  corporation, 
called  the  Dakota  Mortgage  Loan  Corpora- 
tion, and  executed  their  note  or  bond  for 
that  sum,  payable  to  the  order  of  the  cor- 
poration, maturing  July  1,  1892.  This  note 
was  negotiable  on  its  face.  To  secure  its 
due  payment,  appellants,  hereinafter  called 
defendants,  executed  and  delivered  to  the 
corporation,  a  mortgage  conveying  real  es- 
tate o^vned  by  them  and  situated  in  the  state 
of  Nebraska.  Soon  after  receiving  the  note 
the  corporation  sold  it,  together  with  the 
mortgage,  to  John  Stuart  &,  Company,  brok- 
ers, of  Manchester,  England,  and  placed  on 
the  back  of  the  note  the  following  indorse- 
ments : 

( 1 )  "For  value  received  the  Dakota  ^lort- 
gage  Loan  Corporation  hereby  assigns  and 
transfers  the  within  note  and  coupons,  to- 
gether with  all  its  right,  title,  and  interest 
under  the  real-estate  mortgage  securing  the 
same,  without  recourse,  to .  The  Da- 
kota Mortgage  Loan  Corporation,  by  Allison 
Z.  Mason,  Treasurer." 

(2)  "The  Dakota  Mortgage  Loan  Corpo- 
ration, in  consideration  of  value  received, 
hereby  guarantees  the  payment  of  each  cou- 


pon at  maturity  and  collection  of  the  withii> 
bond:  provided,  however,  that  the  said  cor- 
poration reserves  the  right  to  repurchi^se 
this  bond  at  any  time,  at  its  face  and  ac- 
crued interest  to  the  time  of  repurchase;  and 
a  refusal  to  legally  convey  the  bonds  and 
mortgage  deed  shall  release  said  corporation 
from  further  liability.  In  witness  whereof 
the  Dakota  Mortgage  Loan  Corporation  ha* 
signed  and  delivered  these  presents  by  it:« 
treasurer,  this  13th  day  of  August,  1887.  By 
Allison  Z.  Mason,  Treas." 

Subsequently,  and  before  maturity  of  the 
note,  John  Stuart  &  Company  sold  the  note 
and  mortgage  for  value  to  Walter  Haworth. 
a  citizen  of  Great  Britain  and  resident  of 
Manchester,  England,  who  died  before  thc^ 
maturity  of  the  note.  Jesse  Haworth  and 
Isaac  H.  Morris  became  executors  of  his  will 
by  apiK>intment  of  an  English  tribunal.  Mor- 
ris died,  and  Jesse  Haworth,  the  appellee, 
was  left  the  sole  surviving  executor  under 
the  English  appointment.  Prior  to  the  ma- 
turity of  the  note  the  name  of  the  Dakota 
Mortgage  Loan  Corporation  was,  by  an  act 
of  the  legislature  of  Massachusetts,  changml 
to  Globe  Investment  Company.  Shortly  aftor 
the  maturity  of  the  note  the  defendant-^ 
Mary,  Richard^  and  Joseph  Leahy  borrowed 


defendant  has  appeared  and  pleaded  the  gen- 
eral issue  without  raising  any  objection  as 
to  the  disability  of  the  plaintiffs  to  sue,  and 
after  the  lapse  of  such  a  time  that  a  new 
action  would  be  barred  by  the  statute  of 
limitations,  to  amend  the  declaration  by 
showing  that  they  had  taken  out  ancillary 
letters  and  so  were  qualified  to  maintain  the 
action.  Hodges  v.  Kimball,  34  C.  C.  A.  103, 
63  U.  S.  App.  688.  91  Fed.  845,  Reversing 
Lusk  V.  Kimball,  87  Ffed.  545. 

An  allegation  in  an  dmen^ed  petition  in 
an  action  instituted  in  Iowa  by  a  foreign 
administrator,  that  since  the  bringing  of  the 
action  the  plaintiffs  have  had  issued  to  them 
auxiliary  letters  of  administratiim  by  the 
proper  probate  court  of  Iowa,  cannot  be 
stricken  out  as  irrelevant  on  the  ground 
that  foreign  executors  and  administrators 
must  procure  ancillary'  letters  before  bring- 
ing an  action  in  Iowa.  The  court,  however, 
said  that  whether  the  action  as  now  pending 
can  be  sustained,  having  been  brought  l)efore 
the  issuance  of  these  letters,  is  a  question 
that  may  not  arise  in  the  case.  McAleer  v. 
Clay  County,  38  Fed.  707. 

But  the  rule  that  the  subsequent  qualifi- 
cation of  a  foreign  executor  or  administrator 
relates  back  does  not  apply  so  as  to  give 
validity  to  an  execution  issued  on  a  judg- 
ment obtained  by  testatrix  in  Mississippi ; 
for.  as  the  court  said,  it  is  settled  that  the 
facts  which  constitute  the  ground  of  a  suit 
must  exist  at  the  time  the  suit  is  instituted, 
and  it  cannot  be  maintained  by  supplement- 
ing it  with  matter  occurring  aft^r  its  insti- 
tution. Jackson  v.  Scanlaud,  65  Miss.  481, 
4  So.  652. 
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In  Wright  v.  Gilbert,  61  Md.  146,  the  ex- 
ecutors  under  the  will  of  a  resident  of  Penn- 
sylvania brought  an  action  of  debt  in  Mary- 
land without  procuring  ancillary  letters  in 
that  state;  afterward  the  declaration  was- 
amended  so  that  one  of  the  executors  u|)- 
peared  as  plaintiff,  as  administrator  of  the- 
estate  of  testator,  and  later  another  amend- 
ment was  allowed,  showing  that  such  plain- 
tiff had  procured  letters  of  administration 
in  Maryland.  The  court  held  that  by  such 
amendments  the  plaintiff  sought  to  maintain- 
tain  the  suit  in  a  new  and  different  char- 
acter and  capacity,  and  hence  they  were- 
not  authorized  by  a  statute  providing  that, 
in  amendments  for  nonjoinder  or  misjoinder, 
entire  new  parties,  cither  plaintiffs  or  di-- 
fendants,  cannot  Ik»  introduced,  but  soino- 
one  of  the  original  plaintiffs  and  some  one 
of  the  original  defendants  must  remain  par- 
ties to  the  action;  and  in  no  case  of  amend- 
ment can  entire  new  parties  be  made. 

In  Dearborn  v.  Mathes,  128  Mass.  194.  it 
was  held  that  an  objection  that  an  action 
instituted  by  a  foreign  administrator  conld 
not  be  maintained  for  want  of  issue  of  let- 
ters of  administration  in  Massachusetts  l>e- 
fore  the  action  was  brought  was  not  avail- 
able unless  pleaded,  since  it  affected  only 
the  capacity  of  the  plaintiff  to  sue,  and  not 
the  jurisdiction  of  the  court;  and  therefore 
that  the  ruling  of  the  trial  court,  upon  a 
motion  for  a  new  trial  after  verdict,  that 
the  defect  was  remedied  by  the  issuance  of 
ancillary  letters  to  plaintiff  after  verdict 
and  before  judgment,  was  within  its  discri»> 
tion,  and  not  reviewable  on  a  bill  of  excep- 
tions. 
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from  their  codefendant,  William  Eugene 
Ilayward,  $3,000,  executing  to  him  as  secu- 
rity therefor  a  mortgage  on  the  oame  prem- 
ises which  they  had  before  conveyed  to  se- 
cure the  loan  to  the  Dakota  Mortgage  Loan 
Corporation,  and  with  this  money  paid  the 
Globe  Investment  Company  the  entire 
amount  of  principal  and  interest  then  due 
and  owing  on  the  first-mentioned  loan.  At 
the  time  of  making  this  payment  defendants 
had  no  actual  knowledge  that  the  Globe  In- 
vestment Company  was  not  the  owner  of 
the  note  and  mortgage.  The  Globe  Invest- 
ment Company,  instead  of  remitting  the 
money  to  England  and  actually  paying  the 
note  in  question,  appropriated  the  same  to 
its  own  Ui^c.  and  continued  to  report  to  John 
Stuart  &  Company  that  the  debt  remained 
unpaid  and  that  the  borrowers  were  paying 
interest  semiannually.  The  Globe  company 
for  some  time  remitted  to  John  Stuart  & 
Company  the  semiannual  instalments  of  in- 
terest as  they  were  supposed  to  accrue.  These 
remittances  were  received  by  the  last-named 
company,  for  itself  or  its  transferee,  with 
no  knowledge  of  the  payment  made  to  the 
Globe  Investment  Company.  Subsequently 
the  Globe  company  failed,  the  remittances  to 
Kngland  ceased,  and  shortly  thereafter,  on 
September  2.3,  1896,  this  suit,  a  bill  in  equity 
to  foreclose  the  mortgage,  was  instituted  in 
the  circuit  court  for  the  district  of  Nebraska, 
by  Jesse  Haworth  and  Isaac  H.  Morris,  the 
Knglish  executors,  not  in  their  capacity  as 
pxecutors,  but  as  owners  and  holders  of  the 
note  and  mortgage  in  question.  Subse- 
quently, and  after  the  death  of  Isaac  H. 
Morris,  Jesse  Haworth,  hereinafter  called 
complainant,  filed  an  amended  bill  disclosing 
the  death  of  his  cocomplainant,  but  still 
seeking  to  recover  in  his  individual  capacity. 
The  suit  came  on  for  trial,  and,  after  an  in- 
timation by  the  trial  judge  that  complain- 
ant could  not  maintain  the  action,  he  took 
leave  to  file  an  amended  bill.  This  last 
amended  bill  was  filed  June  28,  1902.  It  was 
a  suit  to  foreclose  the  mortgage  first  men- 
tioned, given  to  secure  the  note  for  $3,000 
held  by  Walter  Haworth  at  the  time  of  his 
death.  It  differs  in  no  respect  from  the  for- 
mer bills,  except  that  the  complainant  styles 
himself  "sole  executor  of  estate  of  Walter 
Haworth,  deceased."  lie  sets  forth  his  own 
and  Isaac  H.  ^Nforris's  appointment  as  ex- 
ecutors of  the  estate  of  Walter  Haworth  in 
England,  their  due  qualification,  the  death 
of  Isaas  H.  Morris,  and  his  sole  survivorship 
in  the  trust.  He  further  alleges  that  after- 
wards he  applied  to  the  probate  court  in 
Harlan  county,  in  the  state  of  Nebraska, 
having  jurisdiction  over  such  matters,  and 
WAS  on  September  20,  1902,  duly  appointed 
executor  of  the  last  will  and  testament  of 
Walter  Haworth,  deceased;  that  he  still  is 
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the  acting  and  qualified  sole  executor  of  such 
estate.  Issues  were  properly  joined  and  on 
the  trial  a  decree  of  foreclosure  Was  ren- 
dered. To  reverse  this  decree  an  appeal  was 
duly  prosecuted  to  this  court.  There  are  14 
assignments  of  error,  but  counsel  for  de- 
fendants in  their  brief  reduce  them,  for  the 
purpose  of  our  consideration,  to  the  follow- 
ing 3:  "(1)  That  the  court  erred  in  as- 
suming that  the  complainant  had  qualified 
as  executor  under  the  laws  of  Nebraska,  and 
had  thereby  qualified  himself  to  sue  in  his 
representative  capacity.  •  ( 2 )  That  the  court 
erred  in  holding  that,  although  the  proceed- 
ings in  the  probate  court  in  Nebraska  were 
not  commenced  until  more  than  ten  years 
after  the  maturity  of  the  debt,  still  that 
those  proceedings  might  relate  back  to  the 
date  of  the  filing  of  the  last  amended  bill, 
not  only  for  the  purpose  of  qualifying  the 
plaintiff  to  sue,  but  also  for  the  purpose  of 
bringing  the  suit  within  the  period  of  the 
statute  of  limitations.  (3)  That  the  court 
erred  in  holding  that  the  assignment  placed 
upon  the  back  of  the  note  had  the  same  legal 
effect  as  an  indorsement." 

Argued  before  Sanborn,  Hook,  and  Ad- 
ams, Circuit  Judges. 

Messrs.  T.  J.  Mahoney  and  J.  A.  C.  Ken- 
nedy, for  appellant: 

This  was  not  a  oommereial  indorsement. 

Omaha  Nat.  Bank  v.  Walker,  5  Fed.  399; 
DeHass  v.  Roberts,  69  Fed.  853;  Aniba  v. 
Yeomans,  39  Mich.  171;  Hatch  v.  Barrett, 
34  Kan.  223,  8  Pac.  129;  Central  Trust  Co. 
V.  First  Nat.  Bank,  101  U.  S.  68,  25  L.  ed. 
876;  Slacum  v.  Pomery,  6  Cranch,  222,  3 
L.  ed.  205;  Hale  v.  Hitchcock,  3  Kan.  App. 
23,  44  Pac.  446;  Haydon  v.  Nicoletti,  18 
Nev.  290,  3  Pac.  473;  2  Parsons,  Notes  & 
Bills,  G4;  Randolph,  Neg.  Inst.  $§  786-989. 

Messrs.  Flansburg  &  Williama,  for  appel- 
lee: 

The  taking  out  of  letters  of  administra- 
tion before  the  hearing  cured  the  defect  or 
want  of  capacity  in  the  executor,  and  related 
back,  so  as  to  make  the  bill  good  from  the 
beginning. 

J>oolittle  v.  T^ewis,  7  Johns.  Ch.  45,  11 
Am.  Dec.  389 ;  Hodges  v.  Kimball,  34  C.  C. 
A.  103,  03  U.  S.  App.  688,  91  Fed.  845;  Al- 
vord  V.  Marsh,  12  Allen,  603;  Hatch  v.  Proc- 
tor, 102  Mass.  351;  Vroom  v.  Van  Home,  10 
Paige,  549,  42  Am.  Dec.  94 ;  Rattoon  v.  Over- 
acker,  8  Johns.  126. 

A  guaranty  of  payment  written  upon  the 
back  of  a  promissory  note,  by  the  payee 
thereof,  is,  in  Nebraska,  in  and  of  itself,  an 
indorsement  by  which  the  legal  title  is  de- 
vested from  the  payee  and  invested  in  the 
transferee  upon  delivery  of  the  note. 

Heard  v.  Dubuque  County  Bank,  8  Neb. 
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10,  30  Am.  Rep.  811 ;  State  Nat.  Bank  ▼. 
Haylen,  14  Neb.  480,  10  N.  W.  754;  Weitz 
V.  Wolfe,  28  Neb.  500,  44  N.  W.  485;  Buck 
V.  Davenport  Say.  Bank,  29  Neb.  407,  26 
Am.  St.  Rep.  302,  45  N.  W.  776;  Pollard  v. 
Huff,  44  Neb.  892,  63  N.  W.  58;  Partridge 
V.  Davis,  20  Vt.  499;  Robinson  v.  Lair,  31 
Iowa,  9;  Judson  v.  Oookwin,  37  111.  286; 
Childs  y.  Davidson,  38  III.  437;  Benton  v. 
Fletcher,  31  Vt.  418;  Bondurant  v.  Bladen, 
19  Ind.   160;   Donnerberg  v.  Oppenheimer, 

15  Wash.  290,  46  Pac.  254;  2  Dan.  Neg. 
Inst  i  1781. 

Words  or  terms  of  negotiability  are  not 
essential  to  devest  the  title  of  the  payee  to 
the  note  and  invest  it  in  the  transferee ;  but 
the  legal  title  is  transferred  by  any  indorse- 
ment upon  the  noto  itself  with  an  intent  to 
transfer  the  title,  although  the  language  em- 
ployed may  be  in  terms  a  mere  assignment. 

Markey  y.  Corey,  108  Mich,  1S4,  36  L.R.A. 
117,  62  Am.  St.  Rep.  698,  66  N.  W.  493; 
AdamA  y.  Blethen,  66  Me.  19,  22  Am.  Rep. 
647;  Davidson  y.  Powell,  114  N.  C.  675,  19 
8.  £.  601;  Sears  v.  Lantz,  47  Iowa,  658; 
Sands  v.  Wood,  1  Iowa,  263 ;  Merrill  v.  Hur- 
ley, 6  8.  D.  592,  65  Am.  St.  Rep.  859,  62  N. 
W.  958 ;  Bisbing  v.  Graham,  14  Pa.  14, 5^  Am. 
Dec  610;  Hailey  y.  Falconer,  32  Ala.  536; 
Duffy  y.  O'Conner,  7  Baxt.  498;  Shelby  v. 
Judd,  24  Kan.  166;  Brotherton  v.  Street, 
124  Ind.  599,  24  N.  £.  1068;  Crosby  v.  Roub, 

16  Wis.  617,  84  Am.  Dec.  720. 

Where  a  party  brings  a  suit  in  his  indi- 
yidual  capacity,  and  afterwards  amends  his 
biH  so  as  to  make  the  suit  stand  in  a  rep- 
resentative capacity,  it  is  not  the  statement 
of  a  new  cause  of  action,  or  a  departure  from 
the  original  suit. 

McDonald  v.  Nebraska,  41  C.  C.  A.  278, 
101  Fed.  171 ;  Murphy  v.  Stewart,  2  How. 
263,  11  L.  ed.  261. 

Where  an  executor  who  has  not  proved 
the  will  in  the  proper  court  of  a  state,  and 
received  letters  therefrom,  brings  suit  upon 
a  cause  of  action,  in  which  he  has  an  inter- 
est in  the  subject-matter,  although  he  has 
no  standing  in  court,  he  may,  by  reason  of 
such  interest,  institute  the  suit,  in  order  to 
defend  his  right,  and  afterwards  acquire  the 
full  authority. 

1  Dan.  Ch.  PI.  &  Pr.  318;  Swatzel  y.  Ar- 
nold, Woolw.  383,  Fed.  Cas.  No.  13,682;  Gid- 
dings  V.  Green,  48  Fed.  491;  Bradford  v, 
Felder,  2  M'Cord,  Eq.  168;  Blackwell  v. 
Blackwell,  33  Ala.  57,  70  Am.  Dec.  556; 
Black  V.  Henry  G.  Allen  Co.  9  L.R.A.  433, 
42  Fed.  624. 

Adams,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court : 

The  first  and  second  assignments  of  error 
arise  from  facts  so  interwoven  that  they 
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may  well  be  considered  together.  By  the 
statutes  of  Nebraska  in  force  at  the  time  the 
transactions  now  under -consideration,  were 
had  the  statute  of  limitations  barred  com- 
plainants' right  to  foreclose  the  mortgage 
in  question  in  ten  years  after  the  maturity 
of  the  note.  Section  5596,  Nebraska  Comp. 
Stat.  1901.  The  note  was  executed  in  1887, 
payable  July  1,  1892.  On  June  30,  1902, 
therefore,  the  right  to  foreclose  the  mortgage 
given  to  secure  the  payment  of  the  note  was 
barred.  The  suit  instituted  in  1896  by  the 
English  executors  in  their  individual  capac- 
ity was  on  the  theory  that,  inasmuch  as 
Walter  Haworth  died  before  the  note  ma- 
tured, he  having  at  the  time  of  his  death  no 
caupe  of  action  against  the  defendants,  no 
such  cause  of  action  descended  to  or  was 
vested  in  his  executors ;  that  what  was  vest- 
ed in  them  was  the  legal  title  to  all  chattels 
of  the  testator  in  trust  for  the  purpose  of 
administration  under  the  law;  and  that  as 
such  legal  owners  they  might,  in  their  own 
names,  sue  to  recover  the  same  or  to  enfonte 
any  right,  like  that  of  foreclosure,  incidental 
to  the  ownership  of  the  chattels.  This  seems 
to  have  been  a  recognized  theory  of  the  com- 
mon law.  See  Griffith  v.  Frazier,  8  Cranch, 
9,  3  L.  ed.  471;  Kane  v.  Paul,  14  Pet.  33. 
10  L.  ed.  311;  Giddings  v.  Green,  48  Fed. 
489,  and  cases  cited.  But  the  learned  trial 
judge  ruled  that  this  common-law  right  was 
superseded  by  §§  5018  and  5621  of  the  Com- 
piled Statutes  of  Nebraska  of  1901  relating 
to  civil  actions.  He  made  this  ruling  on 
June  13,  1902,  and  gave  complainant  fifteen 
da|rs  within  whiA  to  amend  his  bill.  Com- 
plainant, instead-  of  standing  on  his  right 
to  sue  in  his  individual  capacity,  acquiesced 
in  the  ruling  and  availed  himself  of  the 
leave  to  amend,  and  on  June  28,  1902,  two 
days  before  the  statute  of  limitations  had 
run,  filed  his  last  amended  bill.  In  this  he 
made  substantially  the  same  averments  as 
were  made  in  the  prior  original  and  amended 
bills  concerning  the  execution  of  the  note 
and  mortgage  and  the  breach  of  the  condition 
of  the  mortgage;  and  further,  made  allega- 
tions showing  the  original  appointment  in 
Great  Britain  of  himself  and  Isaac  H.  Mor- 
ris, the  death  of. Morris,  and  that  he  after- 
wards, on  September  20,  1902,  was  duly  ap- 
pointed executor  by  the  probate  court  of 
Harlan  county,  in  Nebraska. 

In  this  last-mentioned  bill  Haworth  re- 
mained complainant  as  before,  but  in  a  new 
capacity;  then  as  an  individual,  now  as  sole 
excutor  of  the  estate  of  Walter  Hawortli, 
deceased.  The  cause  of  action  remained  as  it 
was  from  the  beginning, — a  breach  of  con- 
dition in  the  mortgage,  entitling  complain- 
ant to  foreclose  the  same;  and  the  action 
remained  the  same  as  at  the  beginning, — an 
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action-  to  foreclose  the  mortgage  given  to 
B^ure  payment  of  a  not«  for  $^,000  held  at 
all  times  by  himself.  Such  being  the  case, 
the  amendment,  as  we  have  heretofore  held, 
was  permissible  practice,  and  related  back 
to  the  commencement  of  the  suit.  McDonald 
V.  Nebraska,  41  C.  C.  A.  278,  101  Fed.  171, 
and  cases  cited.  See  also  Herron  v.  Cole 
Bros.  25  Neb.  692,  41  N.  W.  765,  and  Hines 
V.  Rutherford,  67  Ga.  606. 

The  next  question  for  consideration  is 
whether  the  filing  of  the  last  amended  bill 
by  complainant  without  haying  secured  his 
appointment  as  executor  in  Nebraska  until 
after  the  filing  thereof  is  fatal  to  his  right 
of  recovery.  In  considering  this  question,  it 
should  be  borne  in  mind  that  complainant 
had  an  interest  in  the  subject-matter  of  fore- 
closing the  mortgage  in  question,  even 
though  he  did  not  have  a  standing  in  court 
to  do  so.  He  was,  by  virtue  of  his  appoint- 
ment in  Great  Britain,  the  holder  and  owner 
of  the  note  secured  by  the  mortgage,  and 
had  a  duty  imposed  upon  him  by  law  to 
collect  it.  No,  appointment  as  ancillary 
executor  in  Nebraska  could  add  anything 
to  his  legal  title,  or  to  his  right  to  col- 
lect the  same.  Such  ancillary  administra- 
tion is  required  as  a  matter  of  public  policy 
to  insure  the  sntisfaction  of  local  creditors 
out  of  local  ai^sets  before  they  are  with- 
drawn from  the  state  or  turned  over  to  the 
domiciliary  administrator  for  that  purpose. 
This  policy  is  equally  subserved,  whether  the 
appointment  as  executor  actually  occurs  be- 
fore or  after  the  institution  of  the  suit,  J)ro- 
vided,  only,  that  it  shall  be  made  before 
trial.  From  these  considerations  it  is  obvi- 
ous that  whether  the  appointment  of  an  an- 
cillary executor  be  made  before  the  bringing 
of  a  suit  or  afterwards,  but  before  the  trial, 
is  purely  formal  and  technical. 

In  the  case  of  Swatzel  v.  Arnold,  Woolw. 
383,  Fed.  Cas.  No,  13,682,  Mr.  Justice  Miller, 
when  presiding  in  this  circuit,  had  before 
him  a  question  simil.ar  to  that  which  now 
confronts  us.  In  his  case  the  plaintiff 
brought  in  Nebraska  his  suit  as  adminis- 
trator to  foreclose  a  niortpjage.  His  only 
right  to  sue  as  administrator  rested  upon 
his  appointment  by  the  probate  court  of 
a  county  in  the  state  of  Kansas  in  which 
decedent  was  domiciled  at  the  time  of 
his  dea^h.  He  held  that  the  Kansas  ad- 
ministrator might  institute  suit  in  the 
courts  of  Nebraska  before  taking  out  an- 
cillary letters  of  administration  in  that 
Htate,  and  upon  taking  out  such  letters 
might,  by  amendment,  show  the  fact.  In 
that  case  he  gives  forcible  reasons  for  the 
conclusion  reached  by  him.  Ho  says:  "The 
present  plaintiff,  as  administrator  of  the 
domicil,  had  a  right  to  receive  for  final  dis- 
tribution the  sum  due  on  the  mortgage.  He 
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had  an  inchoate  right  to  be  appointed  ad- 
ministrator here,  and,  if  anyone  else  had 
been  appointed,  that  person  would  have  been 
liable  to  account  to  him  for  what  was  in 
hand  after  paying  the  debts  in  this  jurisdic- 
tion. .  .  .  Tlie  incapacity  of  the  foreign 
administrator  not  being  radical  so  as  to  en- 
tirely deprive  him  of  power  to  proceed  with 
his  cause,  the  fact  of  his  taking  out  letters  in 
this  st^te  was  matter  which  he  might  aver 
by  amendment  and  maintain  his  suit  there- 
on. ..  .  The  impediment  to  the  exer- 
cise of  the  full  powers  of  an  administrator 
in  a  jurisdiction  foreign  to  that  granting 
his  letters  is  essentially  technical  and  for- 
mal and  should  not  be  strained  beyond  its 
necessary  application," — citing  Yeaton  v. 
Lynn,  5  Pet.  224,  8  L.  ed.  105. 

Judge  Shipman,  in  Black  t.  Henry  G. 
Allen  Co.  9  L.R.A.  433,  437,  42  Fed.  618, 
624,  after  quoting  with  approval  some  of 
Mr.  Justice  Miller's  remarks  in  Swatzel  v. 
Arnold,  supra,  says:  "The  courts  early 
found  relief  in  cases  of  equity  from  too 
strict  adherence  to  technicality  upon  the 
ground  that  'in  equity  a  plaintiff  may  file  a 
bill  as  administrator  before  he  has  tiricen 
out  letters  of  administration;  and  it  will 
be  sufiicient  to  ha\'(>  them  at  the  hearing, 
which  is  not  the  case  at  law.*  .  .  .  There- 
fore, in  Humphreys  x.  Humphreys,  3  P.  Wms. 
349,  where  the  next  of  kin  had  brought  a 
bill  without  administering,  and  the  defend- 
ant demurred,  the  lord  chancellor  allowed 
the  demurrer  and  then  permitted  the  com- 
plainants to  take  out  letters  of  administra- 
tion, which,  when  granted,  he  said,  related 
to  the  time  of  the  death  of  the  intestate, 
and  to  allege  the  same  by  way  of  amend- 
ment or  by  supplemental  bill."  ? 

In  the  case  of  Humphreys  v.  Humphreys, 
supra,  a  bill  was  filed  by  an  administratrix 
as  such.  To  this  a  plea  was  filed  alleging 
that  the  taking  of  administration  was  sub- 
sequent to  the  filing  of  the  bill. 

*'Tlie  lord  chancellor  [according  to  the  re- 
port] with  great  clearness,  and  not  without 
some  warmth  in  respect  of  the  delay,  over- 
ruled the  pica,  observing  that  the  mere  right 
to  have  an  account  of  the  personal  estate 
was  in  the  plaintiff,  ...  as  she  wan 
the  next  of  kin  .  .  .  and  it  wa<*  sut- 
lioiont  that  she  had  now  taken  out  letters 
of  administration,  which,  when  granted,  re- 
latcil  to  the  time  of  the  doath  of  the  intes- 
tate, like  the  case  where  an  executor,  before 
his  proving  the  will,  brings  a  bill,  yet  his 
Rul)so(|ucnt  proving  the  will  makes  such  lull 
a  trtmd  one,  though  the  probate  be  after  the 
tiling  thereof." 

In  1  DanielTs  Chancery  Pleading  &  Prac- 
tice, p.  318,  it  is  said:  "If  an  executor,  he- 
fore  probate,  files  a  bill,  alleging  that  he 
has   proved   the   will,    such  allegation  will 
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obviate  a  demurrer.  •  .  .  He  must,  how- 
ever, prove  the  will  before  the  hearing  of 
the  cause,  and  then  the  probate  will  be 
sufficient  to  support  the  bill,  although  it 
bears  date  subsequently  to  the  filing  of  it. 
In  like  manner,  a  plaintilT  may  file  a  bill 
as  administrator  before  he  has  taken  out 
letters  of  administration,  and  it  will  be 
sufficient  to  have  them  at  the  hearing." 

Chancellor  Kent,  in  Doolittle  v.  Lewis,  7 
Johns.  Ch.  45,  1 1  Am.  Dec.  389,  in  discussing 
a  kindred  subject,  says:  "If  the  party  sues 
as  executor  or  administrator,  without  pro- 
bate, pr  taking  out  letters  of  administration, 
the  taking  them  out,  at  any  time  before  the 
hearing,  will  cure  the  defect,  and  relate  back 
80  as  to  make  the  bill  good  from  the  begin- 
ning. ...  In  a  light  so  merely  formal 
is  that  omission  viewed." 

Bates,  in  his  work  on  Federal  Equity  Pro- 
cedure (vol.  1,  §  62),  says:  "In  equity  a 
plaintiff  may  file  his  bill  as  administrator 
before  he  has  taken  out  letters  of  adminis- 
tration, and  it  will  be  sufficient  to  have  the 
letters  at  the  hearing;  which  is  not  the  case 
at  law.  It  is  a  general  rule  in  equity  plead- 
ing and  procedure  that  facts  which  have  oc- 
curred after  the  tiling  of  the  bill  must  be 
brought  before  the  court  by  supplemental 
bill,  and  not  by  way  of  amendment;  but,  as 
an  exception  to  that  rule,  an  executor  or 
jidministrator  appointed  in  one  state  may 
:sue  as  such  in  another  state,  and  subsequent- 
ly take  out  letters  testamentary  or  of  admin- 
istration in  the  latter  state,  and  set  up  that 
iact  by  way  of  amendment." 
*  In  the  case  of  Hodges  v.  Kimball,  34  C. 
C.  A.  103,  63  U.  S.  App.  688,  91  Fed.  845, 
the  circuit  court  of  appeals  for  the  fourth 
circuit  had  before  it  the  same  question  we 
are- now  considering,  and,  after  an  exhaust- 
ive examination  and  citation  of  authori- 
ties, announced  the  rule  in  harmony  with 
that  already  stated,  to  the  effect  that  dom- 
iciliary administrators  might  institute  a 
suit  at  law  in  a  foreign  state  without  hav- 
ing first  taken  out  letters  of  administra- 
tion, and  might  afterwards  secure  letters  of 
administration  in.  that  state  and,  by  amend- 
ment to  their  original  cause  of  action,  make 
the  same  appear  and  proceed  as  if  letters 
had  been  granted  prior  to  the  institution  of 
tlw  suit.  The  court,  in  its  opinion,  says: 
"It  was  virtually  conceded  in  argument  that 
in  an  equity  suit  an  amendment  showing  the 
Hubseqcuent  taking  out  of  letters  of  admin- 
istration could  be  made  and  the  suit  main- 
tained ;  but  it  was  strenuously  insisted  that 
a  different  rule  existed  in  the  courts  of 
law." 

To  the  same  effect  are  the  cases  of  Hen- 
ry V.  Roe,  83  Tex.  446,  18  S.  W.  800;  Hatch 
v.  Proctor,  102  Mass.  351;  Goodrich  v.  Pen- 
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dleton,  4  Johns.  Ch.  549;  Osgood  y.  Frank- 
lin, 2  Johns.  Ch.  1,  7  Am.  Dec.  513. 

From  the  foregoing  authorities,  and  many 
others  cited  and  referred  to  in  them,  we 
think  the  rule  is  well  settled  in  equity 
practice,  however  it  may  be  at  law,  that 
an  executor  named  in  a  will  may  file  a  bill 
in  his  capacity  as  executor  before  probate 
of  the  will,  and  maintain  an  action  a»  such 
executor,  provided  he  secures  probate  of  the 
will  before  the  hearing  of  the  cause. 
Learned  counsel  for  appellant  have  favored 
us  with  no  authorities  sustaining  the  op- 
posite view;  neither  have  we,  in  our  exam- 
ination, found  such.  Accordingly,  we  are 
constrained  to  hold  that  the  fact  that  Ha- 
worth  had  not  qualified  as  executor  in  Ne- 
braska on  June  28,  1902,  the  time  he  filed 
his  last  amended  bill  (he  having  so  qualified 
later,  on  September  20,  1902)  is  not  a  de- 
fense to  the  present  action.  The  qualifica- 
tion related  back  at  least  to  the  date  of 
filing  the  amended  bill.  The  amended  bill 
was  filed  two  days  before  the  statute  of 
limitations  would  have  barred  the  action. 
Whether,  therefore,  the  amended  bill  re- 
lated back  to  the  commencement  of  the 
action,  which  the  authorities  already  cited 
indicate,  is  quite  immaterial.  The  action 
in  any  event  was  not  barred  by  tlie  stat- 
ute of  limitations. 

A  point  is  made  in  appellant's  brief  that, 
because  complainant  failed  to  take  an  oath 
to  faithfully  discharge  bis  duties  as  ex- 
ecutor, he  was  never  qualified  as  such,,  and 
accordingly  was  not  entitled  to  recover  in 
this  action.  An  examination  of  the  stat- 
utes of  Nebraska  discloses  that  bo  sodi 
oath  18  required  in  tlial  state.  Sections 
2077  and  2678  of  tlie  Compiled  Statutes 
of  1001,  alone,  relate  to  the  qualification 
of  executors.     They  read  as  follows: 

'*Sec.  2677.  When- a  will  shall  have  been 
duly  proved  and  allowed,  the  probate  court 
shall  issue  letters  testamentary  thereon  to 
the  person  named  executor  therein  if  he  is 
legally  competent,  and  he  shall  accept  the 
trust  and  give  bond  as  required  by  law. 

"Sec.  2678.  Every  executor,  before  he  shall 
enter  upon  the  execution  of  his  trust  and 
before  letters  testamentary'  shall  issue,  shall 
give  bond  to  the  judge  of  probate  in  such  rea- 
sonable sum  as  he  may  direct,  with  one  or 
more  sufficient  sureties  with  conditions  as 
follows:     ..." 

No  provision  is.  here  or  elsewhere  in  the 
statutes,  found  for  the  taking  of  an  oath 
to  faithfully  discharge  the  duties  of  the  of- 
fice. The  matter  of  qualification  is  purely 
statutory.  The  statutes  of  Nebraska  re- 
quire the  executor  to  give  bond,  and  that 
is  the  only  act  of  qualification  contemplated 
by  the  statutes. 

The  remaining  assignment  of  error  lelied 
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OH  by  defendants'  counsel  relates  to  the 
transfer  on  the  back  of  the  note.  It  is 
<claimed  that  it  is  not  an  indorsement  with- 
in the  meaning  of  the  law  merchant,  and 
that  it  did  not  pass  the  legal  title  to  sub- 
frequent  holders  free  from  equities  existing 
between  the  makers  and  payee.  The  facts  of 
the  case  show  that  soon  after  the  maturity 
-of  the  note  the  makers  paid  the  payee  the 
full  amount  of  the  note.  This  note  was 
payable  "to  the  order  of  the  Dakota  Mort- 
.gage  Loan  Corporation/'  and  is  conceded  to 
i^e  a  negotiable  instrument.  At  the  time 
the  makers  paid  it  to  that  corporation  un- 
der its  new  name  of  Globe  Investment 
Company  they  necessarily  knew  the  nego- 
tiable character  of  the  note  and  the  possi- 
bility of  its  having  been  negotiated.  They 
nevertheless  paid  it  without  requiring  the 
surrender  of  the  note  or  the  mortgage  given 
to  secure  its  payment.  In  these  circum- 
stances the  payment  was  at  their  own  risk. 
If  the  money  found  its  w&y  to  the  owner 
and  holder  of  the  note,  if  negotiated,  it 
.  amounted  to  payment :  otherwise  not.  Wel- 
^on  v.  Tollman,  15  C.  C.  A.  138,  32  U.  S. 
App.  265,  67  Fed.  986;  Swift  v.  Bank  of 
Washington,  52  C.  C.  A.  339,  114  Fed.  643. 

No  legal  justification  of  this  payment  is 
.attempted  in  argument  or  brief  by  defend- 
ants' counsel.  Their  reliance  is  upon  the 
proposition,  involved  in  this  assignment  of 
error,  that  the  nole  was  not  so  indorsed  as 
to  vest  title  in  the  indorsee  so  as  to  cut 
off  the  equities  existing  between  the  mak- 
ers and  payee.  The  note  and  mortgage,  by 
express  stipulation  of  the  parties,  is  to  be 
<*onstrued  according  to  laws  of  the  state  of 
Nebraska.  We  must  therefore  examine  the 
transactions  in  the  light  of  those  laws. 

Section  3380,  Compiled  Statutes  of  Ne- 
braska of  1901,  is  as  follows:  "All  bonds, 
promissory  notes,  bills  of  exchange,  foreign 
and  inland,  drawn  for  any  sum  or  sums  of 
money  certain,  and  made  payable  to  any 
person  or  order,  or  to  any  person  or  as- 
signs, shall  be  negotiable  by  indorsement 
thereon,  so  as  absolutely  to  transfer  and 
vest  the  property  thereof  in  each  and  ev- 
ery indorsee  successively;  but  nothing  in 
this  section  shall  be  construed  to  make  ne- 
gotiable any  such  bond,  note,  or  bill  of  ex- 
change, drawn  payable  to  any  person  or 
persons  alone,  and  not  drawn  payable  to  or- 
der, bearer,  or  assigns:  Provided,  that  all 
such  bonds,  promissory  note^,  and  bills  of 
^exchange,  made  payable  to  bearer  shall  be 
transferable  by  delivery  without  indorse- 
ment thereon.     .     .     ." 

From  this  statute  it  appears  that  prom- 
issory notes,  payable  "to  any  person  or  or- 
der," or  "to  any  person  or  assigns,"  are 
made  negotiable  by  indorsement.  This  stat- 
ute impresses  us  with  a  twofold  meaning: 
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First,  as  a  modification  of  the  law  merchant 
concerning  what  is  a  negotiable  instrument. 
By  the  law  merchant,  in  order  to  be  nego- 
tiable, a  note  must  be  payable  to  the  order  of 
some  person,  or  to  bearer.  By  the  statute  of 
Nebraska  negotiability  is  extended  to  a  note 
payable  to  some  person  or  his  assigns.  And, 
second,  in  the  event  a  note  be  payable  as  last 
stated,  the  assignment  may  be  made  by  a 
blank  indorsement.  In  other  words,  the  in- 
dorsement of  the  name  of  the  person  to 
whose  assigns  the  note  is  payable,  on  the 
back  of  the  note,  operates  to  perform  the 
function  of  the  usual  written  assignment.  It 
is  apparent  from  these  considerations  that 
we  are  now  dealing  with  a' subject  somewhat 
different  from  the  accepted  inland  bill  of 
exchange,  or  (since  the  statute  of  Anne), 
promissory  note  known  in  commerce  or  by 
the  law  merchant;  so  different,  indeed,  that 
the  parties  to  tbe  original  transaction  out 
of  which  the  present  suit  arose  saw  fit  to 
stipulate  for  the  supposed  different,  if  not 
greater,  advantage  found  in  the  application 
of  the  laws  of  the  state  of  Nebraska. 

Tested,  now,  by  these  laws,  as  interpret- 
ed by  the  supreme  court  of  Nebraska,  how 
does  the  case  stand  f  It  is  first  strongly 
urged  by  counsel  for  complainant  that  the 
guaranty  clause  on  the  back  of  the  note  is 
in  and  of  itself  an  indorsement  by  which  the 
legal  title  of  the  note  is  devested  from  the 
payee  and  invested  in  the  transferee  upon 
delivery  of  the  note  to  him.  The  payee's 
contract  of  guaranty  as  found  on  the  note 
is  perfect  of  its  kind.  It  acknowledges  re- 
ceipt of  the  necessary  consideration,  and 
( referring  to  the  "note"  and  "interest"  as 
"bond"  and  "coupons")  guarantees  the  pay- 
ment of  each  coupon  as  it  should  mature, 
and  finally  the  collection  of  the  bond  itself. 
The  fact  that  the  payee  reserved  the  right 
to  repurchase  the  l>ond  at  any  time,  provid- 
ing for  a  release  from  its  guaranty  in  case 
of  refusal  to  soli  the  same  to  it,  on  de- 
mand, intjno  manner  affects  its  primary  ob- 
ligation to  guarantee  the  payment  of  the 
interest  and  the  collection  of  the  princi- 
pal. It  was  on  a  contingency,  which,  in 
this  case,  never  happened,  that  the  guaranty 
became  subject  to  defeasance.  By  this  con- 
tract the  payee  for  an  acknowledged  consid- 
eration obligated  itself  absolutely  to  pay 
the  principal  of  the  note,  if  payment  could 
not  be  obtained  from  the  maker  by  the  ex- 
ercise of  due  and  reasonable  care.  Such  is 
the  accepted  definition  of  a  contract  of 
guaranty.  Brackett  v.  Rich,  23  Minn.  485, 
23  Am.  Rep.  703,  and  cases  cited.  This 
contract  is  more  comprehensive  and  uncon- 
ditional than  the  contract  of  indorsement. 
By  the  latter  the  failure  to  present  a  note 
to  a  maker  at  its  maturity,  and  to  demand 
payment  thereof  and  notify  the  indorsee  of 
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nonpayment,  are  essential  and  nece^ftary 
conditions  to  the  creation  of  any  liability 
against  him  by  reason  of  his  indorsement. 

But  we  need  not  dwell  on  these  elemen- 
tary thoughts.  The  supreme  court  of  Ne- 
braska has  frequently  considered  this  ques- 
tion, and  pronounced  upon  it  in  no  uncertain 
voice.  Heard  v.  Dubuque  County  Bank,  8 
Neb.  10,  30  Am.  Rep.  811.  was  a  suit  upon 
a  promissory  note  payable  to  the  order  of 
V.  J.  Williams  &  Company,  and  indorsed 
only  as  follows:  "For  value  received  I  here- 
by guarantee  payment  of  the  within  note 
and  waive  presentation,  protest,  and  notice. 
[Signed]  V.  P.  Williams  &  Co."  The  suit 
was  in  favor  of  the  transferee  of  the  note. 
Defendant's  counsel  contended  that  the  note 
never  was,  in  fact,  negotiated,  because  the 
guaranty  written  upon  the  back  did  not 
amount  to  an  indorsement  so  as  to  transfer 
title.  The  court,  speaking  on  this  point, 
says  as  follows:  "We  find  some  conflict  of 
authorities,  but  we  adopt  the  law  and  the 
language  of  Day,  Ch.  J.,  in  Robinson  v. 
Lair,  31  Iowa,  9:  *We  confess  ourselves  un- 
able to  give  effect  to  the  contract  of  guar- 
anty of  payment  and  waiver  of  demand  and 
notice,  if  the  payees  still  intend  to  retain 
the  title.  The  writing  simply  constitutes 
an  indorsement  with  an  enlarged  liabil- 
ity,' " — citing  many  cases. 

State  Nat.  Bank  v.  Haylen,  14  Neb.  480, 
16  N.  W.  754,  was  an  action  for  the  fore- 
closure of  a  mortgage  given  to  secure  a 
negotiable  promissory  note  signed  by  de- 
fendants, payable  to  the  order  of  Thomas 
P.  Kennard,  and  by  him  indorsed  as  fol- 
lowfl:  "Collection  guaranteed  and  notice  of 
protest  waived  this  26th  day  of  April,  1880. 
[Signed]  Thomas  P.  Kennard."  Defend- 
ants set  up  as  their  defense  usury,  fraud, 
etc.,  practised  upon  them  by  the  original 
payee.  Plaintiff  replies,  alleging  purchase  in 
good  faith,  before  maturity,  for  value  and 
without  notice  of  any  equity.  The  court, 
in  disposing  of  the  case,  uses  the  follow- 
ing language:  "There  is  no  question  made 
in  the  evidence  of  the  plaintiff  bank  being 
the  bona  fide  owner  and  holder  of  the  note 
and  mortgage,  nor  that  it  received  the  same 
before  maturity  in  the  ordinary  course  of 
business  and  without  notice  of  any  infirm- 
ity. .  .  .  But  the  district  court  let  in 
the  defense  of  usury  for  the  reason,  as  is 
stated  in  the  judgment,  it  [the  plaintiff] 
holds  the  same  [the  nate]  as  assignee,  and 
not  fls  indorsee.*  .  .  ,  This  is  exactly 
the  form  of  indorsement  which  in  Heard  v. 
Dubuque  County  Bank,  supra,  we  held,  fol- 
lowing Robinson  v.  Lair,  supra,  to  consti- 
tute an  indorsement  with  an  enlarged  lia- 
bility. ...  It  will  be  admitted  that  the 
)H>fi»esAion  of  the  note,  with  the  payee's 
name  written  across  the  back,  is  evidence 
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of  ownership  in  the  plaintiff.  Yet  it  is. 
claimed  that,  while  this  would  be  the  case- 
if  the  payee's  name  stood  alone  on  the 
back  of  the  note,  that  here  there  are  o*.her 
words  over  the  payee's  signature  to  which 
it  applies  and  upon  which  it  has  spent  its. 
force.  I^t  us  admit  this,  and  then  see- 
wliether  the  words  taken  together,  includinfir 
the  signature,  do  not  furnish  still  stronger 
evidence  of  a  transfer  of  title  in  the  note- 
from  the  payee  to  the  holder.  By  virtue  of 
these  words  the  payee  agrees  that  he  will 
pay  the  note  in  case  of  the  holders  usin^ 
due  diligence  and  being  unable  to  collect  it 
from  the  makers.  He  furthermore  agrees- 
that  his  ultimate  liability  to  pay  the  note 
shall  not  be  affect-ed  by  reason  of  the  neg- 
lect or  failure  of  the  holder  to  present  it  to- 
the  maker  at  maturity  for  payment,  or  to 
notify  him,  the  payee,  in  case  of  its  nonpay- 
ment. Now,  what  meaning  could  any  of 
these  words  have,  except  upon  the  proposi- 
tion understood,  that  the  payee  had  disposect 
of  the  note,  and  parted  with  the  title  to  it. 
to  some  other  person,  to  whom  he  guaran- 
teed the  payment,  and  in  whose  favor  he- 
waived  the  duty  of  presentation  and  no- 
tice? ...  I  therefore  see  no  reason  for 
departing  from  the  doctrine  of  Heard  v» 
Dubuque  County  Bank,  and  it  will  be  ad- 
hered to.  The  note  and  mortgage  havin<r 
been  indorsed  and  delivered  to  the  plaint  i  IT 
before  maturity  and  received  by  it  for  value- 
in  the  ordinary  course  of  business,  with- 
out notice  of  any  infirmity,  it  holds  the- 
same  free  from  the  taint  of  usury." 

Weitz  V.  Wolfe,  28  Neb.  500,  44  N.  W.  48.«. 
was  a  suit  to  recover  the  amount  due  on  ». 
promissory  note  made  by  one  Jennings,  antt 
payable  to  the  order  of  Weitz.  Before  ma- 
turity Weitz  sold  and  transferred  the  note- 
to  Wolfe,  making  only  the  following  in- 
dorsement upon  the  same:  "I  guarantee- 
the  payment  of  within  note,  waiving  de- 
mand and  pi-otest.  [Signed]  T.  T.  Weitz.**" 
Jennings  and  Weitz  were  both  nuide  defend- 
ants. The  court  says:  "The  indorsement, 
in  this  case,  being  signed  by  the  payee,  op- 
erated as  a  transfer  of  the  note.  .  .  ^ 
The  liability  of  Weitz  was  not  lessened  be- 
cause the  indorsement  contained  the  word 
'guarantee.*  He  is  an  indorser  and  was- 
properly  sued  with  the  maker  in  the  ^anie 
action." 

Buck  V.  Davenport  Sav.  Bank,  29  Xeb^ 
407,  m  Am.  St.  Rep.  392,  45  N.  W.  776,  was. 
a  suit  in  replevin  for  cattle  mortgaged  to 
secure  the  payment  of  a  note  payable  to  the 
order  of  one  Mowry.  He  sold  the  note, 
placing  on  the  back  thereof,  the  followinj*: 
words  only:  "Demand,  notice,  and  protect 
waived,  and  payment  guaranteed.  [Signed] 
Welcome  Mowry."  The  court  says  two 
questions  are  presented  by  record:     Firsts 
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ia  the  writing  on  the  back  of  the  note  an 
indorsement  or  merely  a  guaranty? 

In  Heard  v.  I>ubuque  County  Bank,  aupra, 
the  writing  on  the  back  of  the  note  was  as 
follows:  "For  value  received  I  hereby  guar- 
antee payment  of  the  within  note,  and 
waive    presentation,    protest,    and    notice." 

This  was  held  to  be  an  indorsement  with 
an  enlarged  liability.  State  Nat.  Bank  v. 
Ilaylen,  «wp*-o.  The  writing  on  the  back  of 
tlie  note  in  question,  therefore,  was  a  valid 
indorsement  with  an  enlarged  liability. 
To  the  same  effect,  also,  is  the  case  of  Pol- 
lard V.  Huff,  44  Neb.  892,  63  N.  W.  58. 

From  the  foregoing  it  appears  that,  un- 
der the  laws  of  Nebraska,  as  interpreted  by 
its  highest  judicial  tribunal,  the  guaranty 
wTitten  on  the  back  of  the  note  before  ma- 
turity and  at  the  time  of  its  sale  to  John 
.Stuart  &  Company  constitutes  in  and  of 
itself  a  transfer  of  the  legal  title,  equiva- 
lent to  a  blank  indorsement, — such  a  trans- 
fer as  entitles  the  trans f'^ree  or  subsequent 
holder  to  maintain  an  action  for  its  collec- 
tion free  from  equities  existing  between  the 
makers  and  payee.  Possibly  we  might  here 
appropriately  end  our  consideration  of  this 
case;  but,  as  we  find  in  the  assignment,  so 
<-alled,  written  on  the  back  of  the  note,  a 
very  satisfactory  solution  of  the  question 
before  us,  we  proceed  to  its  consideration. 

It  is  conceded,  of  course,  that  the  mere 
indorsement  of  the  name  of  a  payee  on  the 
back  of  a  negotiable  note,  commonly  called 
a  "blank  indorsement,"  evidences  a  com- 
plete transfer  of  title,  one  recognized  by 
the  law  merchant,  and  certainly  g(W)d  under 
the  laws  of  Nebraska.  Daniel  on  Xegtitiable 
Instruments,  vol.  1,  $  688c,  says:  "The 
mere  signature  of  the  payee,  indorsed  on 
the  paper,  importrt  an  exeruted  contract  of 
assignment  with  its  implications,  and  aUo 
an  executory  contract  of  conditional  liabil- 
ity, with  its  implications.  The  assignment 
would  be  as  complete  by  the  mere  signature, 
as  with  the  words  of  assignment  written 
over  it." 

By  this  standard  let  us  test  the  so-eallod 
assignment.  It  reads  as  follows:  "For  val- 
ue received  the  Dakota  Mortgage  Ijoan  Cor- 
poration hereby  ansigns  and  transfers  the 
w^ithin  note  and  coupons,  fogciher  with  nil 
its  rightj  title,  and  interest  under  the  real- 
estate  mortgage  securing  the  ftanie,  vithont 

recourse,  to  .      [Signed]   The  Dakota 

Mortgage  Loan  Corporation,  by  Allison  Z. 
Mason,  Treasurer."  Eliminating  the  words 
italicized,  which  relate  to  the  transfer  of 
the  mortgage  security  and  which  were 
doubtless  employed  ex  industria  to  express- 
ly do  what  the  law  by  necessary  implica- 
tion does,  there  remains  the  bare  state- 
ment that  the  payee  of  the  note,  for  value 

received,  assigns  and  transfers  it  to .  j 
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This  statement  contains  all  the  elements 
of  a  blank  indorsement.  It  is  merely  the 
writing  out  of  the  implications  of  suoh  in- 
dorsement ;  it  is  written  on  the  back  of  the 
note;  it  acknowledges^ the  receipt  of  a  con- 
sideration; it  employs  apt  words  to  trans- 
fer the  full  and  complete  title  to  the  note 
and  actually  purports  to  make  such  trans- 
fer. Anyone  receiving  it  with  such  a  trans- 
fer in  blank  may  treat  it  as  a  blank  indorse- 
ment and  transfer  it  by  delivery,  or  may  so 
fill  it  up  as  to  make  it  a  special  indorse- 
ment. Evans  v.  Gee,  11  Pet.  80,  9  L.  ed. 
639;  Lovell  v.  Evertson,  11  Johns.  52;  Ev- 
erett  v.    Tidball,    34   Neb.    803,    62   N.    W, 

sic. 

In  the  case  of  Maine  Trust  &  Bkg,  Co.  v. 
Butler,  45  Minn.  506,  12  L.KA.  370,  48  N. 
W.  333,  the  supreme  court  of  Minnesota^ 
considering  a  question  similar  to  that  now 
before  us,  makes  use  of  the  following  lan- 
guage: "It  would  seem  obvious  that,  when 
writing  out  upon  the  back  of  the  paper 
just  what  would  have  been  inferred  from 
his^  signature,  the  indorser  has  incurred  no 
greater  liability,— has  done  no  more  than 
he  would,  had  he  simply  placed  his  signature 
there.  How  can  it  be  said,  then,  that  he  has 
done  less,  in  the  absence  of  that  clear  dec- 
laration of  his  intent  to  exempt  himself, 
mentioned  in  all  of  the  authorities  as  neces- 
sary in  the  case  of  a  qualified  indorse- 
ment r 

There  is  abundant  autliority  for  the  ef- 
fect which  we  give  to  the  indorsement  in 
question.  In  Markey  v.  Corey,  108  Mich. 
184,  36  L.R.A.  117,  62  Am.  St.  Rep.  Ci)8, 
66  N.  W,  493,  the  court,  after  reviewin;f 
and  citing  many  sustaining  authorities,  held 
that  the  following  indorsement  on  the  b!i/*k 
of  a  note,  namely:  "I  hereby  assign  the 
within  note  to  Matthew  M.  Markey  and 
Cathetine  Sunders," — was  a  good  commer- 
cial indorsement,  subjecting  the  payee  who 
signed  the  same  to  the  liability  of  indorser 
under  the  law  merchant.  In  Adams  v. 
Blethen,  06  Me.  19,  22  Air.  Rep.  547,  it  is 
held  that  a  defendant,  the  payee  of  a  ne- 
gotiable note,  who  signed  his  name  on  the 
hack  of  the  note  under  these  words,  "I 
this  day  sold  and  delivered  to  Catharine  M. 
Adams  the  with  not,*'  thereby  asMimed  al! 
the  liabilities  of  an  indorser.  The  court 
there  says:  "The  defendant  declares  that 
he  sold  and  delivered  the  note.  Every  in- 
dorser of  a  bill  or  note  impliedly  says  tlie 
sa.me  thing  by  his  indorsement.  The  de- 
fendant did  sell  and  deliver  the  note,  and  by 
making  that  declaration  over  his  name  on 
the  Ijuck  of  it,  he  also  agreed  to  pay  the 
note  to  the  plaintiff  according  to  its  tenor, 
upon  seasonable  notice,  if  the  maker  did 
not  pay  it."  * 

In  Davidson  v.  Powell,  114  N.  C.  575,  19 
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S.  E.  601,  it  was  held  that  the  indorsement 
of  a  negotiable  note  in  these  words,  "I  as- 
sign over  the  within  note  to  S.  M.  Powell," 
does  not  limit  the  indorser's  liability.  In 
Sears  v.  Lantz,  47  Iowa,  658,  it  is  held 
that  where  the  payee  of  a  note  wrote  on  the 
back  thereof  the  following  words:  ''I  here- 
by assign  all  my  right  and  title  to  Louis 
Meckley,'*  and  signed  his  name  thereto,  he 
tliereby  subjected  himself  to  all  the  lia- 
bilities of  an  indorser.  In  Merrill  v.  Hur- 
ley, 6  S.  D.  503,  55  Am.  St.  Rep.  859,  62 
N.  W.  958,  it  is  held  that  when  the  presi- 
dent of  a  corporation  to  which  negotiable 
interest-bearing  bonds  are  payable,  places 
up<m  the  back  thereof  the  words,  "For  val- 
ue received  I  hereby  assign  the  within  boad, 
together  with  all  our  interest  in,  and  all 
■our  right  under,  the  mortgage  securing  the 
same,  to  Mary  E.  Merrill  without  recourse;" 
and  signs  the  same  as  such  president, — the 
same  constitutes  a  contract  of  indorsement, 
and  is  not  a  mere  assignment  of  the  instru- 
ment. Bisbing  y.  Graham,  14  Pa.  14,  53 
Am.  Dec.  510,  was  a  suit  on  a  note  by  the 
indorsee  against  the  maker.  The  note  was 
payable  to  the  order  of  David  Paynter.  He 
indorsed  it  as  follows:  "For  value  received 
1  assign  to  William  Graham,  or  order,  all 
my  right,  title,  and  interest  in  the  within 
note,  without  recourse," — and  signed  his 
name  thereto.  The  court  held  this  to  be  an 
indorsement,  protecting  the  indorsee  from 
equities  existing  between  the  maker  and 
payee,  making  use  of  these  words:  "Nor 
is  the  fact  that  the  transfer  of  the  note  as- 
sumes the  form  of  an  ordinary  assignment 
such  a  departure  from  the  usual  course  of 
business  as  to  put  the  indorsee  on  his 
gudrd  against  the  indorser.  Although  a 
blank  indorsement  in  our  commercial  towns 
is  the  usual  mode,  yet  in  the  country  it  is 
so  frequently  otherwise  that  it  seldom,  if 
•ever,  provokes  inquiry  or  observation." 

In  the  light  thrown,  upon  this  so-called 
asHignment  by  the  authorities  cited  we  are 
unable  to  treat  it  merely  as  an  assignment 
of  a  chose  in  action,  subjecting  the  assignee 
to  such  defenses  as  might  be  made  against 
the  assignor.  In  our  opinion  it  is,  in  all 
essential  respects,  the  equivalent  of  a  blank 
indorsement,  and  relieves  an  innocent  holder 
from  equities  existing  between  the  makers 
and  payee.  This,  we  think,  would  be 
true  under  a  proper  application  of  the  prin- 
ciples of  the  law  merchant;  but  we  are 
■especially  satisfied  of  it  in  view  of  the  pro- 
visions of  the  statute  of  Nebraska.  By  that 
statute  a  note,  whether  payable  to  a  per- 
son or  his  assigns,  or  to  a  person  or  his 
order,  is  equally  negotiable.  Whether  pay- 
able one  way  or  the  other,  the  statute, 
treating  them  practicall.F  alike,  for  the  pur- 
pose, doubtless,  of  facilitating  the  transac- 
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tion  of  business,  sanctions  the  transfer  of 
title  by  mere  indorsement.  If  the  note  is 
payable  to  a  person  or  assigns,  an  assign- 
ment by  the  payee  using  the  words  em- 
ployed in  this  case,  "hereby  assigns  and 
transfers,"  would  be  the  technically  correct 
method  of  transferring  the  legal  title  of 
such  a  note.  Again,  treating  them  in  pari 
materia,  the  technical  assignment,  like  that 
above  indicated,  when  containing  no  words 
of  a  restrictive  or  conditional  character 
from  which  an  intent  not  to  transfer  the  le- 
gal title  could  be  reasonably  drawn,  should 
transfer  the  legal  title  as  effectually  as 
the  mere  indorsement.  The  statute  dis- 
closes a  general  policy  in  the  state  of  Ne- 
braska, and  from  it  we  are  at  liberty  to 
draw  all  reasonable  dedyctions. 

The  decree  below  was  for  the  right  party, 
and  is  accordingly  affirmed. 


WISCONSIN  SUPREME  COURT. 
W.  R.  FAXNING,  Respt., 

V. 

J.  T.  MURPHY,  Impleaded,  etc.,  Appt. 

(126  Wis.  638,  105  N.  W.  1056.) 

Contract — ^benefit  of  third  person. 

1.  If  a  person,  for  a  consideration 
moving  to  him  from  another,  agrees  to  pay 
that  or  any  other's  debt  to  a  third  person, 
the  law,  at  once,  operating  upon  the  acts  of 
the  immediate  parties  to  the  transaction, 
supplies  the  essentials  of   privity  between 

Headnotes  by  Marshall,  J. 


Case  Note. — Effect  upon  mortgagor's  obli- 
gation of  modification  between  mortgagee 
and  subsequent  grantee. — The  weight  of  au- 
thority is  with  Fanning  v.  Murphy,  upon 
the  proposition  that,  where  the  grantee  of 
mortgaged  premises  assumes  the  mortgage 
and  expressly  agrees  to  pay  the  debt,  he  be- 
comes the  principal  debtor  of  the  mortgagee, 
and  the  mortgagor  a  surety  only, — at  least 
as  between  themselves;  and  if  the  mortga- 
gee, with  knowledge  of  these  facts,  extends 
the  time  of  payment  by  a  valid  agreement 
between  him  and  the  grantee,  the  mortgagor 
will  be  discharged  from  personal  liability. 
Herd  v.  Tuohv,  133  (^1.  55,  65  Pac.  139; 
Wyatt  v.  Dufrene,  106  111.  App.  214;  Union 
Stove  &  Mach.  Works  v.  Caswell,  48  Kan. 
689,  16  L.R.A.  85,  29  Pac.  1072;  Franklin 
8av.  Bunk  v.  Cochrane,  182  l^Iass.  586,  61 
L.R.A.  760,  60  N.  E.  200;  Pratt  v.  Conwav, 
148  Mo.  291,  71  Am.  St.  Rep.  002,  49  S.  W. 
1028;  Rcffan  v.  Williams.  185  Mo.  620.  105 
Am.  St.  Rep.  600.  84  S.  W.  959;  Miller  v. 
Kennedy.  12  S.  D.  478,  81  N.  W.  900;  Iowa 
I^an  &  T.  Co.  v.  Schnose  (S.  D.)  103  N.  W. 
^2. 

It  may  not  be  out  of  place,  in  this  connec- 
tion, to  call  attention  to  a  decision  of  the 
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«uch  person  and  such  third  person,  establish- 
ing binding  contractual  relations  between 
them,  even  though  such  third  party  was  a 
stranger  to,  and  had  no  knowledge  of,  the 
transaction. 
Same — yariation. 

2.  In  case  of  the  establishment  of  con- 
tractual relations  in  the  manner  indicated  in 
the  foregoing  rule,  they  cannot  be  subse- 
quently varied  by  any  agreement  between 
the  immediate  parties  to  the  transaction, 
not  consented  to  by  the  third  party. 
Same — consideration  for  sale. 

3.  The  rule  last  above  stated  applies  to 
a  case  where  one  takes  a  conveyance  of  real 
estate,  agreeing  as  part  consideration  there- 
for to  pay  the  debt  of  his  grantor,  or  that 
of  some  other  person,  to  a  third  party. 
Same — discharge  of  surety. 

4.  In  case  of  such  an  agreement  as  is  in- 


dicated in  the  last  foregoing  rule,  the  new 
promisor  is  tlie  principal  debtor  as  regards 
both  his  immediate  promisee  and  the  third 
party  as  well,  so  that  any  agreement  made 
between  the  second  promisor  and  the  orig- 
inal promisee,  prejudicial  to  the  origint^l 
promisor,  operates  to  discharge  the  latter 
the  same  as  in  any  case  of  an  agreement  be- 
tween the  principal  debtor  and  the  creditor 
where  there  is  a  surety. 
Trial — ^findings. 

5,  Findings  of  fact  and  conclusions  of 
law  should  be  confined  strictly  to  perform- 
ance of  the  duty  imposed  by  §  2863,  Rev. 
Stat.  1898.  Such  findings  should  cover  sin- 
gly and  in  concise  language  the  pleaded  facts 
without  any  addition  by  way  of  argument 
or  recitation  of  evidence. 

Surety— right  against  cosurety. 

6.  It  is  essential  to  the  preservation  of 


St.  Louis  court  of  appeals  which  seems  op- 
posed to  the  rule  adopted  by  the  Missouri 
supreme  court  in  the  cases  above  cited  from 
that  jurisdiction. 

In  Connecticut  Mut.  L.  Ins.  Co.  v.  Mayer, 
8  Mo.  App.  18,  where  the  grantees,  who  had 
ussumed  the  payment  of  a  mortgage  debt, 
were  permitted  by  the  mortgagee  to  remove 
•certain  chattels  incluued  in  the  mortgage 
without  the  knowledge  or  consent  of  the 
mortgagor,  this  was  held  not  to  discharge 
the  mortgagor.  The  court  said  that  there 
was  a  clear  distinction  between  express  con- 
tracts of  suretyship  and  a  suretyship  aris- 
ing by  operation  of  law.  The  creditor  in  the 
latter  kind  may  continue  to  hold  his  origi- 
nal debtor  as  principal  as  well  as  the  new 
debtor,  and  '*while  he  so  holds  him  there  can 
l»e  no  discharge  of  liability  on  the  ground  of 
indulgence  to  one  who,  for  certain  purposes 
not  affecting  the  creditor,  stands  toward  the 
original  debtor  in  the  relation  of  a  principal 
to  hin  suretv." 

In  Merriam  v.  Miles.  54  Neb.  566,  60  Am. 
St.  Rep.  731,  74  .s.  W.  861,  it  is  said  that 
no  change  in  the  original  contract  without 
the  knowledge  and  consent  of  the  mortgagee 
can  affect  his  right h.  •"He  need  not  look  at 
nil  to  the  vendee  unless  he  so  elects.  He 
need  surrender  no  rights  against  the  vendor 
unless  he  so  elects:  but  it  by  no  means  fol- 
lows that,  because  he  is  not  contractually 
Ijound  by  the  contract  between  them,  he 
may.  after  learning  thereof,  enter  into  new 
relations  with  one  of  the  parties,  in  disre- 
gard of  the  rights  of  the  other.  He  may  en- 
force his  rights  as  they  before  existed;*  but 
if  he  undertakes,  after  notice  of  the  changed 
relationship  between  the  other  parties,  to 
deal  with  one  of  them  by  changing  his  own 
contractual  obligations  with  him,  he  must 
regard  the  rights  which  he  knows  the  third 
person  has  acquired." 

And  in  Travers  v.  Dorr,  60  Minn.  173,  62 
X.  W.  269,  it  is  stated  that  no  contract  to 
which  the  mortgagee  is  not  a  party,  and  to 
which  he  has  not  consented,  can  change  his 
contract  rights  as  to  the  mortgagor;  but 
when  he  has  notice  that,  as  between  the 
"Tnortgagror  and  the  latter^s  grantee  of  the 
4L.Il.A.(N.S.) 


mortgaged  land,  the  relation  of  suretyship 
with  respect  to  the  mortgaged  debt  has  been 
created,  he  must  at  all  times  act  with  due 
regard  to  the  rights  of  the  surety. 

As  is  aptly  said  in  George  v.  Andrews,  60 
Md.  26,  45  Am.  Rep.  706,  when  a  mortgagor 
sells  the  mortgaged  property  to  one  who 
agrees  to  pay  tiie  debt  for  which  the  secur- 
ity was  given,  he  has  a  right,  upon  any  de- 
fault by  his  grantee  in  the  payment  of  prin- 
cipal or  interest,  to  have  the  property  imme- 
diately sold,  and  tliis  right  can  be  exercised 
by  a  demand  upon  the  mortgagee  to  pursu*) 
his  remedy  against  tne  property,  a  demand 
which  the  latter  cannot  disregard;  and  when, 
by  a  valid  agreement  between  himself  and 
the  grantee  for  an  extension  of  the  time  of 
payment,  the  mortgagee  deprives  himself 
of  the  ability  to  meet  such  demand  from  the 
mortgagor,  the  latter  is  released  from  all 
personal  liability. 

This  rule  holds  good,  no  matter  how  many 
transfers  there  mav  be  of  the  mortgaged 
land,  if  each  grantee  personally  assumes 
the  mortgage  debt,  or  how  many  assign- 
ments of  the  mortgage.  Kelson  v.  Brown, 
140  Mo.  580.  62  Am.  St.  Rep.  755,  41  S.  W. 
960:  Merriam  v.  Miles,  supra:  Schroeder  v. 
Kinney,  15  Xtnh.  462,  49  Pac.  894. 

This  principle  was  also  applied  where 
one  of  the  original  mortgagors  became  the 
sole  owner  of  the  mortgaged  Und;  and  a 
valid  agreement  between  him  and  the  mort- 
gagee for  an  extension  of  the  time  of  pay- 
ment was  held  to  discharge  hi>  comortga- 
ffors.  Dillawav  v.  Peterson,  11  S.  D.  210, 
76  N.  W.   925.* 

It  follows  that  any  agreement  between 
the  original  debtor's  grantee  and  the  mort- 
gagee, whereby  the  rights  of  such  debtor 
were  jeopardized,  would  discharge  him  from 
all  personal  liability;  and  it  was  so  held 
where  a  clause  in  the  mortgage  gave  the 
mortgagor  the  right  to  require  from  the 
niortfragee  a  release  of  any  part  of  the  mort- 
oviL'innl  mortgagor,  is  the  surety  to  the 
specified  payments,  and  the  mortga-gor  sold 
the  land,  and  his  gi*antee  assumed  the  mort- 
gage and  expresslv  agreed  to  pay  it.  an  ar- 
rangement between  him  and  the  assignee  of 


668 


WISCONSIN  SUPREME  COURT. 


Ja:^., 


a  surety's  rights  against  his  cosurety  that 
he  should  pay  the  indebtedness  under  com- 
pulsion. 
Same — compulsory  payment. 

7.  In  case  of  a  principal  debtor,  a  sure- 
ty, the  debt  being  in  default,  and  of  the 
latter  paying  the  same  for  his  protection, 
without  being  coerced  into  doing  so,  such 
payment  is  compulsory  within  the  rule  last 
aforesaid. 

Same-HLssignment  of  securities. 

8.  If  a  surety,  for  his  protection,  pays 
off  the  debt  for  which  he  is  liable,  but  does 
so  in  the  form  of  a  purchase,  taking  an  as- 
signment of  the  securities  to  himself,  or  to 
some  third  person  for  his  use,  having  in 
mind,  however,  only  the  better  protection 
of  his  rights  of  subrogation  and  contribu- 
tion, the  transaction  amounts  to  a  payment 
as  to  such  rights. 

Same — duty  of  creditor. 

9.  A  creditor  entitled  to  resort  to  a 
principal  debtor  and  a  surety  for  the  dis- 
charge of  his  claim  owes  no  duty  to  the  lat- 

the  mortgage  by  which  such  clause  was  ab- 
rogated. Paine  v.  Jones,  76  N.  Y.  274,  Af- 
firming 14  Ilun^  577. 

Upon  the  same  principle,  where  the  ven- 
dors received  in  payment  for  the  lan<l  sold 
promissory  notes  made  by  third  persons,  and 
the  vendees  mortgaged  the  land  an  security 
for  the  payment  of  the  notes,  ami  were  not 
to  be  looKed  to  for  such  payment  except  upon 
the  mortgage  and  aceonling  to  its  conditions, 
the  mortgagors,  though  not  at  any  time  per- 
sonally liable  as  sureties,  as  owners  of  the 
land,  occupied  that  position;  and  an  exten- 
sion of  the  time  of  payment  of  one  of  the 
notes,  granted  to  the  maker  by  the  mort- 
gagees ifor  a  consideration  and  without  the 
consent  of  the  mortgagors,  discharged  the 
land  from  the  mortgage  lien.  !Metz  v.  Todd, 
;i6  Mich.  473. 

An  interesting  application  of  the  same 
legal  principle  to  cases  where  the  grantee 
takes  the  mortgaged  land  subject  to  the 
mortgage,  but  without  persemally  assuming  i 
its  payment,  is  f<mnd  in  Murray  v.  Mar- 
shall, 04  \.  y.  Hll.  and  Spencer  v.  Spencer, 
0.5  N.  Y.  3.53.  Here  the  courts  reasoned  that, 
thouffh  no  strict  and  technical  relation  of 
suretyship  arises  in  such  cases  between  the  , 
parties  to  the  conveyance,  an  equity  does 
arise  in  favor  of  the  mort«ragor.  which  can- 
not be  taken  from  him  without  his  consent; 
and  this  ecjuity  very  closely  resembles  the 
rights  of  a  surety  the  original  terms  t)f 
whose  contract  have  been  modified  without 
his  consent;  and,  as  the  land  is  the  primary 
fund  for  the  payment  of  the  debt,  to  the 
extent  of  its  value,  at  least,  the  grantee  is 
the  princi])al  debtor  and  his  grantor,  the 
original  mortgagor,  is  the  surety  to  the 
same  extent;  and  if  the  mortgagee,  by  a 
valid  agreement  with  the  grantee,  extends  ; 
the  time  of  payment,  the  mortgagor  is  dis- 
charged from  personal  liabilitj-  to  the  extent 
of  the  value  of  the  land. 

And  it  has  been  held  in  a  like  case  that, 
if  the  value  of  the  land  at  the  time  of  the 
4L.R.A.(N.S.) 


;  ter  of  active  vigilance  to  collect  the  debt  of 
I  the  principal.    The  law  imposes  the  duty  of 

activity  in  such  circumstances  on  the  surety^ 

rather  than  on  the  creditor. 

Same — ^payment  after  maturity. 

10.  At  all  times  after  the  maturity  of  an 
indebtedness,  for  the  payment  of  whicU 
there  is  a  principal  and  sureties,  any  one  of 
the  latter  may  pay  off  the  same  for  hi;^ 
protection,  and  enforce  his  rights  of  subro- 
gation and  contribution. 

Same— eztension  of  payment. 

11.  In  case  of  a  principal  debtor  and  sure- 
ty, any  valid  extension  of  the  time  of  pay- 
ment of  the  debt  at  the  request  of  the  for- 
mer, without  the  consent  of  the  latter,  dis- 
charges the  surety. 

Same — ^validity  of  extension. 

12.  It  is  essential  to  a  valid  extension  of 
the  time  of  payment  of  an  indebtedness  un- 
der the  foregoing  rule,  that  the  transaction 
should  involve  all  the  essentials  of  a  bindin«^ 
contract,  effectually  tying  the  hands  of  the 
creditor     as     regards     enforcing     payment 

maturity  of  the  debt  was  more  than  suffi- 
cient to  pay  the  mortgage,  its  depreciation 
in  value  during  the  time  of  such  extension 
of  payment  will  not  make  the  mortgagor  li- 
able for  the  deficiency.  Bunnell  v.  Oirter,. 
14  Utah,  100,  48  Pac.  755. 

But  in  Maryland,  where  the  courts,  on 
the  general  proposition,  are  in  harmony  with 
Fanm.vo  v.  Murphy,  it  was  held  in  Chilton 
v.  Brooks,  72  Md.  554,  20  Atl.  125,  that 
where  the  terms  of  the  deed  merely  recite 
the  existence  of  a  mortgage,  but  do  not  cre- 
ate any  personal  obligation  on  the  grantee 
to  pay  the  mortgage  debt,  no  relation  of 
prinei|>al  and  surety  arises  between  the  par- 
ties to  the  deed;  and  an  extension  of  the 
time  of  payment  by  the  mortgagee  to  the 
grantee  does  not  in  any  wise  affect  the  lia- 
bility of  the  mortgagor. 

There  are  some  cases  in  direct  opposition 
to  Fanning  v.  Murphy,  of  which  the  leadin;» 
one  is.  perhaps,  Denison  I'niversity  v.  Man- 
ning, 05  Ohio  h't.  138,  61  X.  E.  706,  which 
was  an  action  by  the  payee  of  a  note  against 
its  maker  to  recover  a  balance  due  after  ap- 
plying the  proceeds  of  the  sale  of  the  prem- 
ises mortgaged  to  secure  the  note,  and  in 
which  it  was  held  that  a  demurrer  shouhl 
have  been  sustained  to  the  answer,  alleging 
that,  after  the  execution  of  the  note  anr 
mortgage,  a  stile  of  the  mortgaged  premises, 
was  made  to  a  purchaser,  who  assunxMt 
the  payment  of  the  mortgage,  and  that  tin- 
payee  of  the  note  was  fully  informed  of  this, 
fact  and  consented  thereto,  and  received  in- 
terest on  the  note  from  the  grantee,  and, 
without  the  knowledge  or  <'onsent  of  the 
mortgagors,  the  mortgacree  agreed  with  siieli 
purchaser  to  extend  the  time  of  payment 
of  the  note  after  maturity,  and  did  so  ex- 
tend it.  In  this  opinion  the  relation  of  prin- 
cipal and  surety  is  conceded  to  arise  as  1k»- 
tween  the  grantor  and  grantee  themselves^ 
but  not  as  to  the  mortgagee.  The  sale  if* 
looked  upon  as  being  solely  for  the  advan- 
tage of  the  parties  thereto,  and  in  so  sense- 
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of  the  debt  until  the  expiration  of  the  i 
Agreed  time.  There  must  be  a  reasonably 
<ieiinite  time  agreed  upon  and  an  agreed 
•equivalent  rendered  for  the  extension,  and 
that  equivalent  must  be  a  real  considera- 
tions—something more  tlian  the  payee  would 
!)€  entitled  to  in  case  of  a  mere  indulgence 
of  the  payor  by  allowing  the  debt  to  run 
past  due. 
•Same — extension  of  due  date. 

13.  A  mere  request  for  the  extension  of 
-the  due  date  of  a  debt  at  the  contract  rate 
of  interest,  and  consent  thereto,  do  not  sat- 
isfy the  essentials  of  a  binding  contract  for 
sn  extension  within  the  rules  above  indi- 
cated* 

(January  9,  1906.) 

APPEAL  by  defendant,  J.  T.  Murphy,  from 
a  judgment  of  the  Circuit  Court  for 
Douglas  County  in  favor  of  plaintiff  in  an 
action  brought  to  foreclose  a  mortgage  and 


enforce  a  personal  liability  of  one  alleged  to 
be  liable  for  the  debt.    Affirmed, 

Statement  by  Marshall,  J.: 

A  consolidated  action  to  foreclose  a  mort- 
gage and  obtain  a  judgment  enforcing  the 
personal  liability  of  one  claimed  to  be  liable 
for  the  mortgage  indebtedness  to  the  plain- 
tiff as  a  copromisor  upon  the  note  secured  by 
the  mortgage  and  in  the  mortgage  as  well. 

April  15,  1890,  J.  T.  Murphy,  D.  C.  Sulli- 
van, M.  Murphy,  and  W.  R.  Fanning  mort- 
gaged lands  owned  by  them  to  the  Superior 
&  Duluth  Loan  &  Debenture  Company  to  se- 
cure the  payment,  three  years  after  the  date 
of  such  mortgage,  of  a  $5,000  note  of  the 
mortgagees  with  interest  thereon  at  the  rate 
of  8  per  cent  per  annum,  payable  semi- 
annually. The  mortgage  contained  all  the 
provisions  common  to  such  instruments,  and 
also  this :  "And  the  said  parties  of  the  first 
part,  for  themselves  and  their  heird,  execu- 


for  the  benefit  of  the  mortgagee,  who,  even 
if  he  knows  it  is  in  progress,  cannot  pre- 
vent it;  nor  has  he  any  power. in  shaping 
it.  Ho  cannot  be  compelled,  therefore,  to 
recognize  the  sale  and  look  to  the  grantee 
for  the  payment  of  his  debt.  The  proposi- 
tion that  a  valid  agreement  to  extend  the 
time  of  payment  releases  the  mortgagor  is 
without  support  in  law,  says  this  opinion. 
The  allegation  of  such  an  agreement  in 
pleading  does  not  of  itself  imply  in  law  a 
previous  agreement  to  accept  such  purchaser 
as  the  principal  debtor.  The  mortgagee,  be- 
ing under  no  obligation  so  to  accept  him,  or 
<'ven  as  a  debtor  of  any  kind,  had  a  legal 
right  altogether  to  exonernte  him  from  any 
4lirect  obligation  to  himself,  and  a  fortiori 
«ould  consent  to  relieve  him  for  a  time.  The 
mortgagors  cannot  complain  of  an  agree- 
ment to  that  effect  between  the  mortgagee 
and  the  purchaser  of  the  mortgaged  hind, 
unless  they  were  thereby  deprived  of  some 
existing  right.  Though  an  between  them- 
selves and  their  grantee  they  were  sureties, 
they  would  not,  by  sneh  agreement,  be  de- 
prived of  their  right  to  pay  all  the  debt 
at  any  time,  and  proceed  against  their  gran- 
tee upon  his  agreement  with  them  to  pay 
the  mortgage  debt;  not  being  parties  to 
the  arrangement  between  the  grantee  and 
mortgagee,  they  would  not  be  bound  by 
it,  and  all  the  remedies  they  possessed  be- 
fore it  was  made  would  remain  to  them 
afterwards. 

To  the  same  effect  is  Waters  v.  Hubbard, 
44  Conn.  340,  in  which  it  was  held  that 
where  a  grantee  of  a  part  of  the  mortgaged 
land  agrees  to  assume  the  whole  of  the  mort- 
gage, and  pay  all  the  mortgagor's  notes  se- 
■cured  thereby,  and  afterwards  the  raortga- 
free  requests  said  grantee  to  mortgage  the 
property  purchased  by  him  as  security  for 
the  notes  assumed  by  him.  and  this  is  done, 
and  there  is  no  showing  that  the  mortgagee 
intends  to  release  the  mortgagor  from  the 
payment  of  anv  part  of  the  indebtedness, 
4L.R.A.(N.S.)  * 


or  to  surrender  any  part  of  his  security,  but 
obtains  >the  mert^ige  ^  from  the  grantee  as 
additional  security,  the  relation  of  the  mort- 
gagor to  the  mortgagee  is  not  changed;  he 
still  remains  the  principal  debtor,  and  he  Is 
not  discharged  from  personal  liability  by 
the  new  mortgage  of  his  grantee. 

In  a  later  ca^e  in  the  same  jurisdiction, 
Boardman  v.  Larrabee,  51  Conn.  39.  there  is 
a  dictum  to  the  same  effect,  though  the  rec- 
ord disclosed  no  contract  of  extension  of  the 
time  of  payment  *'upon  good  consideration 
susceptible  of  enforcement." 

In  Iowa  the  same  rule  is  also  enforced; 
and,  while  the  grantee  and  grantor  of  mort- 
gaged premises  become  principal  and  surety 
as  between  themselves,  the  mortgagee's  re- 
lation remains  unchantred  as  to  his  original 
debtor,  and  he  may  treat  them  both  as  his 
I  principal  debtors,  and  have  a  personal  de- 
cree against  either  or  both.  And  this  re- 
'  mains  so  until  he  recognizes  in  some  way  the 
grantor  as  a  surety  merely.  Hence,  an 
agreement  between  the  grantee  and  the 
mortgagee  extending  the  time  of  payment 
will  not.  alone,  in  the  absence  of  fraud  or 
collusion,  have  tiie  effect  of  making  the  gran- 
tee the  principal  debtor  and  the  grantor  the 
surety,  in  reference  to  the  mortgagee,  where 
there* is  nothing  in  the  language  of  the  agree- 
ment from  which  the  mortgagor  can  be  led 
to  infer  that  he  is  to  be  so  treated,  or  by 
which  he  is  likely  to  be  misled.  Corbett  v. 
Waterman,  11  Iowa,  86;  Iowa  Loan  &  T.  Co. 
V.  Haller,  119  Iowa,  045,  93  N.  W.  036. 

Upon  this  question  there  are  three  case.«« 
in  the  United  States  Supreme  Court  which 
seem  to  be  at  variance  with  one  another. 
Shepherd  v.  May,  115  U.  S.  505,  29  L.  ed. 
456,  6  Sup.  Ct.  Rep.  119,  is  frequently  cited 
to  sustain  the  proposition  that,  where  a 
grantee  of  mortgaged  land  expressly  as- 
sumes the  mortgage  debt,  no  relation  of 
suretyship  is  thereby  created  between  such 
grantee  and  his  grantor,  the  mortgagor; 
and  that,  therefore,  an  agreement  between 
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tors,  ndmiiiistrators,  and  assigus,  hereby 
covenant  and  agree  to  and  with  the  said 
party  of  the  second  part,  its  successors  and 
assigns,  as  follows,  to  wit:  That  they  will 
pay  to  the  said  party  of  the  second  part,  its 
successors  and  assigns,  the  sum  of  money 
above  specified,  with  interest  accruing  there- 
on, at  the  times  and  in  the  manner  stated  in 
said  note  and  coupons,  together  with  all 
costs  and  expenses,  if  any  tliere  be."  Sep- 
tember 18,  1893,  the  mortgage  and  note  were, 
for  value,  assigned  to  the  Northern  Trust 
(.'ompany.  October  14,  1890,  such  company, 
_  for  value  paid  by  the  plaintiff  and  at  his  re- 
quest, assigned  the  note  and  mortgage  to 
Mary  A.  ^McNealy,  and  on  October  19th  she 
assigned  the  same  to  him.  The  assignments 
were  recorded,  except  the  last.  The  one  to 
yiaTy  A.  McNealy  was  made  solely  for  the 
benefit  of  plaintiff.  She  was  used  as  a  con- 
venient instrument  to  better  preserve,  as  he 
supposed,  his  rights  as  against  his  cosure- 
ties. April  16,  1890,  the  mortgagors  con- 
veyed the  mortgaged  premises  to  W.  R. 
O'Hearn,  he  assuming  and  agi'eeing  to  pay 
as  part  consideration  for  the  property  the 
mortgage  indebtedness.  April  18,  1890,  he 
conveyed  a  two-thirds  interest  in  the  prem- 
ises to  R.  C.  Jones  and  Edgar  A.  Le  Clair, 
they  as  part  consideration  therefor  assuming 
and  agreeing  to  pay  a  corresponding  propor- 
tion of  the  mortgage  indebtedness.  June  5, 
1890,  said  Le  Clair  conveyed  his  interest  in 
the  premises  to  said  O'Hearn  and  Jones,  they 
assuming  and  agreeing  as  a  part  considera- 
tion therefor  to  ])ay  one  third  of  said  indebt- 
edness. Subsequent  to  O'liearn's  taking  an 
interest  in  tiie  property  he.  acting  for  him- 
self and  Jones.  April  10,  1890,  paid  and  took 
up  some  pafit-duc  interest  coupons.  April 
11,  1893,  O'Hearn.  on  behalf  of  himself  and 
Jones,  they  being  then  sole  owners  of  the 
mortgaged  premises,  applied  to  the  holder 
of  the  note  and  mortgage  for  an  extension  of 
the   time  of  payment  for  one  year,  which 


the  mortgagee  and  the  grantee  to  extend  the 
time  of  payment  will  not  discharge  the  orig- 
inal debtor  from  his  personal  liability.  It  is 
true  that  such  is  the  language  of  that  opin- 
ion; but  it  is  entirely  unnecessary  to  the 
decision  of  the  case,  as  there  is  no  assump- 
tion of  the  mortgage  debt  by  the  grantee. 

Again,  in  Keller  v.  Ash  ford,  133  V.  S.  610, 
33  L.  ed.  667,  10  Sup.  Ct.  Rep.  494,  it  is  said 
that  an  a4n*PPi"<*nt  by  the  grantee  of  mort- 
gaged land  to  assume  the  mortgage  and  pay 
the  debt  "does  not,  without  the  mortgagee's 
assent,  put  the  grantor  and  the  mortgagor 
in  the  relation  of  principal  and  surety  to- 
ward the  mortgagee,  so  that  the  latter,  by 
giving  time  to  the  grantee,  will  discharge 
the  mortgagor,"- — citing  Shepherd  v.  May, 
supra.  But  this  is  clearly  obiter,  no  such 
question  arising  in  this  case,  as  it  was  an 
action  against  the  grantee  after  the  sale  of 
4L.R.A.(N.S.) 


application  was  granted.  The  transaction- 
in  respect  thereto  consisted  of  a  mere  request 
for  an  extension  and  consent  thereto,  the- 
agent  of  the  holder  of  the  note,  assuming 
to  act  pursuant  to  such  request  and  consent, 
indorsing  on  the  back  of  the  note  the-^e 
words:  "This  note,  by  mutual  agreement, 
is  extended  for  one  year  from  April  loth, 
1893,  at  8  per  cent,  payable  semi-annual. 
Interest  having  be?n  paid  to  April  15th,  1893, 
and  all  coupons  surrendered.''  I^ter,  after 
the  Xorthern  Trust  Company  became  the 
owner  of  the  securities,  default  was  made  in 
respect  to  both  principal  and  interest, 
whereupon,  under  threat  of  collection  thereof 
against  the  pro])erty  of  the  plaintiff  being 
forced,  and  upon  the  promise  of  J.  T.  Mur- 
phy to  pay  liis  proper  proportion  as  soon  as 
he  was  able  to  do  so,  plaintiff  paid  the 
amount  due  on  the  note  and  caused  the  se- 
curities to  be  assigned  to  Mary  A.  McNealy, 
he  being  advised  by  counsel  to  that  course  as 
the  one  best  calculated  to  protect  his  rights^ 
against  other  parties  liable  upon  the  paper. 
On  May  28,  1902,  he  commenced  an  action 
against  J.  T.  Murphy  to  recover  the  propor- 
tion it  was  supposed  he  should  bear  of  the- 
burden  of  discharging  the  mortgage  indebt- 
edness, alleging  that  plaintiff's  other  (h>- 
makers  on  the  note  were  nonresidents  or  in- 
solvent. July  28,  1902,  plaintiff  commenced 
an  action  agtiinst  all  persons  interested  in 
the  real  esUite  and  all  those  who  were  sun- 
posed  by  the  plaintiff  to  be  personally  liable- 
for  the  mortgage  indebtedness  or  any  part 
thereof,  to  foreclose  the  mortgage  and  en- 
force such  personal  liability.  The  two  ac- 
tions w<«re  co'nsolidated  and  tried  as  one. 
The  court,  upon  the  evidence,  found  facts  as 
above  indicated,  and  also  all  facts  necessary 
to  a  judgment  of  foreclosure  in  the  action^ 
and  the  following:  Tlie  only  party  appear- 
ing and  defending  in  the  action  was  J.  T. 
Murphy.  Interest  was  paid  upon  the  note 
to  September  1,  1895.     After  plaintiff  pur- 


the  land  under  the  principal  mortgage, 
which    left    nothing   to   be   applied    on    the 

{>laintiff's  mortgage,  and  the  plaintiff  had  ex- 
lausted  her  remedy  against  the  original 
mortgagor  by  recovering  judgment  against 
him  upon  which  an  execution  was  returned 
unsatisfied. 

The  same  court,  in  Union  Mut.  L.  Tns.  Co. 
v.  Hanford,  cited  in  Fanning  v,  Murimiv, 
was  applying  the  law  of  the  state  of  Illi- 
nois, where  the  action  was  brought;  and  it 
is  expressly  stated  in  that  opinion  that,  in 
jurisdictions  where  it  is  held  that  the  rela- 
tion of  suretyship  in  such  cases  arises  not 
only  between  the  parties  themselves,  but 
also  with  respect  to  the  mortgagee,  it  must 
follow  that  any  subsequent  agreement  of 
the  mortgagee  with  the  gi'antee  to  extend 
the  time  of  payment  discharges  the  mort- 
gagor from  all  personal  liability. 
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I'hased  the  note  and  mortgage  J.  T.  Murphy 
on  several  occasions  promised  to  pay  his 
proper  proportion,  but  neglected  to  do  so. 
ITiat  resulted  in  the  commencement  of  the 
two  actions.  The  parties  liable,  or  that 
were  liable,  for  the  payment  of  the  mort- 
gage indebtedness  in  addition  to  the  plain- 
tiff are  J.  T.  Murphy.  D.  C.  Sullivan,  M. 
Murphy,  W.  R.  CHearn,  R.  C.  Jones,  and 
Kdward  Le  Clair.  D.  C.  Sullivan  and  M. 
Murphy  are  nonresidents  of  the  state  and 
have  been  for  five  or  six  years.  Defendants 
O'Heam  and  I-ie  Clair  are  insolvent  and  have 
l)een  since  1893.  Said  Jones  was  insolvent 
from  the  year  1893  to  the  time  of  his  death, 
which  occurred  prior  to  the  commencement 
of  this  action.  On  April  18.  1004,  there  was 
due  on  the  note  and  mortgage,  including 
back  taxes,  $9,272.07.  The  amount  which 
plaintiff  paid  for  the  note  and  mortgage, 
with  interest  thereon  from  the  time  of  such 
payment  to  the  filing  of  the  finding,  less 
J^lOO,  paid  to  him  for  interest,  was  $7,571.17. 
O'Heam  and  Jones  gave  no  consideration  for 
the  extension  of  the  note  granted  at  their  re- 
quest. The  summons  and  complaint  against 
J.  T.  Murphy,  in  the  action  for  contribution, 
was  served  upon  him  within  six  years  after 
Fanning  paid  or  purchased  the  note.  The 
Mummons  and  complaint  in  the  foreclosure 
action  was  served  upon  said  Murphy  more 
than  six  years  after  such  payment.  The 
two  actions  were  consolidated  at  Murphy's 
retjuest  without  prejudice  to  the  date  of  the 
commencement  of  the  action  as  regards  his 
personal  liability  being  considered  to  be  May 
28,  1902.  On  such  findings  the  court  found, 
as  matters  of  law,  that,  by  reason  of  the 
provisions  of  the  deeds  to  which  O'Hearn, 
Jones,  and  Le  Clair  were  parties,  they  be- 
«*ame  principal  debtors,  and  J.  T.  Murphy. 
M.  Murphy,  Sullivan,  and  Fanning  sureties 
upon  the  note  as  Iwtween  the  makers  thereof 
and  themselves;  that  there  was  no  binding 
i-ontract  extending  the  time  for  the  payment 
of  the  note:  that  Fanning  was  entitled  to  a 
foreclosure  judgment,  as  prayed  for  in  the 
i*omplaint,  to  reimburse  him  for  the  amount 
which  he  paid  for  the  note  and  mortgage, 
and  6  per  cent  interest  thereon  from  the  time 
of  such  payment,  and  all  sums  paid  by  him 
for  taxes,  with  interest  thereon,  and  solicit- 
or's fees  and  costs  and  disbursements  in  the 
action,  and  further  entitled  to  a  judgment 
for  deficiency  against  defendant  Muri)hy  for 
one  half  of  the  amount  of  whatever  defi- 
ciency there  might  lie.  Judgment  was  en- 
tered accordingly,  from  whi-h  defendant 
Murphy  appealed. 

^Ir.  Louis  Hanitch,  with  ^Ir.  John  Bren- 
nan,  for  appellant: 

W]\en  the  mortgagors  sold  the  property, 
«nd  the  grantees  assumed  and  agreed  to  pay 
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the  note  and  mortgage,  the  latter  became 
the  principal  debtors  and  the  former  sure- 
ties. 

Stites  V.  Thompson,  98  Wis.  329,  73  N.  \\\ 
774;  Union  Mut.  L.  Ins.  Co.  v.  Hanford,  143 
U.  S.  187,  36  L.  ed.  118.  12  Sup.  Ct.  Rep. 
437:  Johns  v.  Wilson,  180  U.  S.  440,  4.> 
L.  ed.  613,  21  Sup.  Ct.  Rep.  445. 

O'Hearn  and  Jones's  agreement  to  extend 
was  a  new  promise  made  directly  to  tlie^ 
mortgagee,  and  released  the  surety. 

American  Button-Hole,  Overseaming  &  S^ 
Mach.  Co.  V.  Gumee,  44  Wis.  62;  Bishop  v. 
Douglass,  25  Wis.  096;  McClellan  v.  Sanford, 
26  Wis.  609;  Omaha  Nat.  Bank  v.  John- 
son, 111  Wis.  372,  87  N.  W.  237. 

An  agieement  to  extend  the  time  of  the 
payment  of  the  note  and  mortgage  would  re- 
lease a  surety  who  was  such  on  the  same 
instrument  with  the  principal,  leaving  out  of 
consideration  the  element  present  in  this 
case,  the  new,  direct,  and  valid  promise  of 
the  principals  to  pay  the  mortgage. 

Simpson  V.  Evans,  44  Minn.  419,  46  N.  W. 
908:  Dlllaway  v.  Peterson.  11  S.  D.  210, 
76  N.  W.  925;  Shuler  v.  Hummel,  1  Neb. 
(I'nof.)  204,  96  N.  W.  350;  Brandt,  Surety- 
ship, fi  354 :  McComb  v.  Kittridge,  14  Ohio, 
348;  Fawcett  v.  Freshwater,  ai  Ohio  St. 
637 ;  Moulton  v.  Posten,  62  Wis.  169,  8  N  W 
621;  Nelson  v.  Flagg,  18  Wash.  39,  50  I'ac' 
571;  Benson  v.  Phipps,  87  Tex,  578,  47  Am. 
St.  Rep.  128,  29  S.  W.  1061;  Dodgson  v. 
Henderson,  113  HI.  360;  Royal  v.  Lindsav. 
15  Kan.  591;  Katon  v.  Whitmore,  3  Kan 
App.  760,  45  Pac.  450;  Alley  v.  Hopkins,  98 
Ky.  068,  56  Am.  St.  Rep.  382,  34  S.  W.  13; 
Shaw  V.  Nolan,  8  La.  Ann.  25;  Keirn  v.  An- 
drews. .'i9  Miss.  39;  Hale  v.  Forbis,  3  Moiit 
395:  Kittle  v.  Wilson,  7  Neb.  76;  Fowler  v' 
Brooks,  13  N.  H.  240. 

.  One  is  not  entitled  to  contribution  if  a 
pa.nnent  of  the  debt  is  voluntary;  that  is. 
if  there  is  no  liability  on  the  part  of  one 
of  the  sureties,  one  of  them  cannot  pay  the 
debt  of  the  principal  and  enforce  contribu- 
tion from  his  cosurety. 

7  Am.  &  Eng.  Enc.Law,  2d  ed.  p.  336;  2^ 
Sutherland,  Damages,  §  759.  p.  1729. 

If  payment  were  made  by  a  stranger  he 
would  not  be  subrogated  to  the  rights  of 
the  mortgagee. 

Watson  V.  Wilcox,  39  Wis.  643,  20  Am 
Rep.  63;  2  Dan.  Neg.  Inst.  §  1224. 

Phiintiff  cannot  recover  if  he  paid  the 
note  and  mortgage. 

7  Am.  &  Eng.  Enc.  I.aw,  p.  .326;  Boughton 
v.  Bank  of  Orleans.  2  Barb.  Ch.  458;  I^dd  v. 
(liaml)er  of  Commerce,  37  Or.  49.  60  Pac^ 
713,  61  Pac.  1127,  62  Pac.  208;  Owens  v[ 
Tague,  3  Ind.  Apn.  245,  29  N.  E.  784: 
Davezac  v.  Seiler,  93  Ky.  418,  20  S.  W.  375^ 

Nor  if  he  bought  the  note  and  mortgage. 

Bishop  V.  Douglass  and  McClellan  v.  San- 
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ford,  supra!  Hutchinson  v.  Chicago  ^  N. 
\V.  R.  Co.  37  Wis.  001;  First  Nat.  Bank  v. 
Junes,  92  Wis.  30,  65  N.  W.  881 ;  Ellis  v. 
Wbb,  2  Stew.  (Ala.)  03;  Cottrell  v.  Shep- 
herd, 80  Wis.  649.  39  Am.  St.  Rep.  919,  57 
X.  W.  983;  Coleman  v.  Ward,  85  Wis.  328, 
455  N.  W.  695. 

Mr.  H.  H.  Grace,  for  resoondent: 

An  extension  of  time  to  the  principal  in 
order  to  constitute  a  discharge  of  the  surety 
must  be  founded  upon  a  consideration  which 
is  sufficient  in  law. 

Randolph,  Com.  Paper,  $  904;  Dan.  Neg. 
Inst.  5th  ed.  $  1315. 

It  must  suspend  the  right  of  bringing  an 
action  until  the  expiration  of  the  extended 
term. 

American  Button-Hole  Oversearaing  &  S. 
Mach.  Co.  ▼.  Gurnee.  44  Wis.  61;  Paine  v. 
Voorhees,  26  Wis.  522;  Harris  v.  Newell,  42 
Wis.  687;  Irvine  v.  Adams,  48  Wis.  468,  33 
Am.  Rep.  817,  4  N.  W.  673;  Meiswinkle  v. 
Jung,30Wis.  361, 11  Am.Rep.  572;  Riley  v. 
<^regg,  16  Wis.  667 ;  Hamilton  v.  Prouty,  50 
Wis.  592,  36  Am.  Rep.  866,  7  N.  W.  659; 
Moulton  V.  Posten,  52  Wis.  169,  8  N.  W. 
021;  Fay  v.  Tower.  58  Wis.  286,  16  N.  W. 
558;  St.  Maries  v.  PoUeys,  47  Wis.  67,  1  N. 
W.  389;  Jaffray  v.  Crane,  50  Wis.  349,  7 
X.  W.  300;  Grace  v.  Lynch.  80  Wis.  160, 
40  N.  W.  751;  Batavian  Bank  v.  McDonald, 
77  Wis.  486,  46  N.  W.  902;  Ready  v.  Som- 
mer,  37  Wis.  265;  Hallock  v.  Ynnkey,  102 
AVis.  41,  72  Am.  St.  Rep.  861,  78  N.  W.  156; 
Omaha  Nat.  Bank  v.  Johnson,  111  Wis.  372, 
87  N.  W.  237 :  Donkle  v.  Milom,  88  Wis.  33, 
i)9  N.  W.  586;  Plankinton  v.  Gornuin,  93 
Wis.  560.  67  N.  W.  1128. 

An  extension  of  time  for  the  payment  of  a 
hond  and  mortgage,  for  no  consideration  ex- 
<'ept  an  agreement  to  pay  at  the  expiration 
of  the  time,  is  void  for  want  of  consideration. 

Olmstead  v.  Ijitimer,  158  N.  Y.  313.  43 
L.R.A.  685,  53  N.  W.  5;  Wilson  v.  Powers, 
130  Mass.  127;  Haydenville  Sav.  Bank  y. 
Parsons,  138  Mass.  53;  Al)el  v.  Alexander, 
45  Ind.  523,  15  Am.  Rep.  270;  Dsre  v.  Hall, 
70  Ind.  545;  Tatum  v.  Morgan.  108  Oa.  330, 
TA  S.  K.  940;  Travis  v.  Watson,  134  Mich. 
^49,  96  N.  W.  28;  Shaylcr  v.  Giddins,  122 
:Mich.  659,  81  N.  W.  552;  Potter  v.  Detroit, 
<i.  H.  &  M.  R.  Co.  122  Mich.  179,  81  N.  W. 
m,  82  N.  W.  245 ;  Byers  v.  Harris,  67  Iowa, 
<?85.  25  N.  W.  879 ;  Hunt  v.  Postlewait,  28 
Iowa,  427;  O.  S.  Kelley  Co.  v.  Chinn  (Iowa) 
75  N.  W.  315;  Davis  v.  Graham,  29  Iowa, 
iS14:  Hensler  v.  Watts,  113  Iowa,  741,  84 
X.  W.  666;  Coster  v.  Mesner,  58  Mo.  549; 
Agricultural  Bank  v.  Bishop.  6  Graj,  317; 
Harnsbarger  v.  Kinney,  13  Gratt.  511;  Free- 
man's Bank  v.  Rollins,  13  Me.  202;  Hosea  v. 
Rowley,  57  ^lo.  357 ;  Ross  v.  Jones.  22  Wall. 
688,  22  L.  ed.  734;  Dan.  Neg.  Inst.  5th  ed. 
§  1316. 
4L.R.A.(N.S.) 


MarshAll,  J.,  delivered  the  opinion  of  the 
court: 

There  are  many  decisions  of  this  court  as 
regards  the  status  of  one  who  has  for  a 
consideration  moving  to  him  from  another 
agreed  to  pay  the  latter's  debt  to  a  third 
person,  such  third  person  being  a  stranger 
to  the  transaction,  such  as  the  agreement 
involved  here  where  the  grantee  of  realty 
assumed  and  a^rreed  to  pay  the  indebtedness 
of  his  grantor  or  some  other  party  secured 
upon  such  property  as  consideration  in  whole 
or  in'  part  for  the  conveyance.  The  sub- 
ject was  last  fully  discussed  by  this  court 
in  Tweeddale  v.  Tweeddale,  116  Wis.  517,  61 
L.R.A.  509,  96  Am.  St.  Rep.  1003,  93  N.  W. 
440,  the  most  significant  of  the  previous 
decisions  of  the  court  being  referred  to.  It 
was  there  said  that,  upon  the  transaction 
being  completed  between  the  parties  thereto, 
the  promisor  becomes  absolutely  bound  to 
the  third  person  regardless  of  whether  he 
has  any  knowledge  of  the  matter  or  renders 
any  consideration  for  his  new  security;  that 
no  privity  between  the  promisor  and  the 
third  party  is  essential  to  the  liability,  ex- 
cept that  which  the  law  operating  upon  the 
acts  of  the  parties  creates.  The  idea  that 
the  law  so  operating  will  create  such  privity, 
enabling  the  third  person  to  enforce  by  ac> 
tion  at  law  the  promise  made  for  his  bene- 
fit, and  that  nevertheless  his  status  as  re- 
gards the  promisor  may,  after  the  happen- 
ing of  the  transaction  creating  it,  be 
changed  without  his  consent,  was  rejected. 
The  relations  existing  between  the  promisor 
and  the  promisee  in  such  circumstances,  it 
has  been  said,  are  those  of  principal  and 
surety, — that  the  promisor  takes  the  place 
of  his  promisee,  the  latter  becoming  surety 
for  him ;  so  that,  in  the  event  of  such  prom- 
isee paying  the  debt  he  has  his  remedy  over 
ngainat  his  promisor.  Stites  v.  Thompson, 
98  Wis.  329,  73  N.  W.  774.  WTiether,  in 
such  circumstuncc**,  as  regards  the  creditor 
the  status  of  the  original  debtor  is  changed 
to  that  of  a  8uret3',  does  not  seem  to  have 
been  heretofore  decided  by  this  court. 

In  those  jurisdictions  where  the  nature  of 
the  relations  between  the  promisor  and  a 
third  person  is  held  to  be  the  same  as  it  is 
here,  in  respect  to  the  former  being  equitably 
and  legally  liable  to  the  latter,  it  has  been 
held  that  a  varianro  of  the  original  contract 
l>etwoen  a  third  pernon  and  the  debtor,  with- 
out the  consent' of  the  original  debtor,  dis- 
charges the  latter  from  all  liability,  where 
a  similar  variance  by  agreement  between 
any  principal  ol)Hgi>r  and  obligee  would  dis- 
charge the  surety:  it  l)eing  said  in  terms  or 
in  effect  that  the  third  person,  upon  bein^ 
informed  of  the,  relations  between  the  par- 
ties to  the  transrtction.  affording  him  the  ad- 
ditional security,  becomes  in  duty  bound  to 
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protect  the  interest  of  the  original  debtor 
to  the  extent  of  dealing  with  the  person  who 
has  agreed  to  take  his  place  as  the  one  pri- 
marily liable  for  the  debt  as  if  the  sole 
liability  of  the  original  debtor  were  that  of 
a  mere  surety.  Home  Nat.  Bank  v.  Water- 
man, 134  111.  461,  25  N.  E.  648,  29  N.  E.  503; 
Oalvo  v.  Davies,  73  N.  Y.  211,  29  Am.  Rep. 
130;  Ck)lgroTe  v.  Tallman,  67  N.  Y.  95,  23 
Am.  Sep.  90;  Palmer  v.  Purdy,  83  N.  Y. 
144;  Grow  v.  Garlock,  97  N.  Y.  81;  Guild  v. 
Butler,  127  Mass.  386;  Union  Mut.  L.  Ins. 
Co.  V.  Hanford,  143  U.  S.  187,  36  L.  ed.  118, 
12  Sup.  Ct.  Rep.  437;  Wayman  y.  Jones,  68 
Mo.  App.  313 ;  Spencer  ▼.  Spencer,  95  N.  Y. 
353;  George  ▼.  Andrews,  60  Md.  26,  45  Am. 
Rep.  706;  Metz  v.  Todd,  36  Mich.  473;  Ck>m- 
mercial  Bank  v.  Wood,  56  Mo.  App.  214. 
The  Federal  Supreme  Court,  in  the  case 
dted,  speaking  of  the  doctrine  which  obtains 
here,  that  one  who  is  the  beneficiary  of  a 
promise  made  by  the  grantor  of  mortgaged 
premises  to  pay  the  mortgage  indebtedness, 
that  one  being  a  stranger  to  the  transaction, 
may  enforce  the  promise  at  law,  and  that  the 
promise  is  irrevocable  without  his  consent, 
said:  ''Where  suQh  is  held  to  be  the  relation 
of  the  parties  the  consequence  must  follow 
that  any  subsequent  agreement  of  the  mort- 
gagee with  the  grantee,  without  the  consent 
of  the  grantor,  extending  the  time  of  pay- 
ment of  the  mortgage  debt,  discharges  the 
grantor  from  all  personal  liability  for  that 
debt."  In  Wayman  v.  Jones,  aupra^  it  was 
said  that  "there  is  no  distinction  between  a 
suretyship  created  with  the  consent  of  the 
creditor  and  that  which  arises  by  operation 
of  law.  The  principle  is  applicable  alike  in 
both  classes,  as  is  abundantly  shown  by  the 
authorities.** 

The  learned  counsel  for  appellant,  as  a 
basis  for  their  claim  that  appellant  was  dis- 
charged from  all  liability  for  the  payment 
of  the  mortgage  indebtedness  by  the  transac- 
tion mentioned  in  the  statement  between 
O'Hearn  and  the  owner  of  such  indebtedness, 
contend  that  the  law  is  as  above  stated ;  and 
to  that  extent  it  seems  that  counsel's  posi- 
tion is  sound.  Therefore,  at  the  time  of  the 
alleged  extension  of  the  time  for  payment  of 
the  mortgage  indebtedness,  as  regards  all 
parties  to  the  litigation,  W.  R.  CHeam,  R. 
C.  Jones,  and  Edgar  A.  Le  Clair  were  prin- 
cipal debtors,  and.  J.  T.  Murphy,  D.  C.  Sulli- 
van, M.  Murphy,  and  W.  R.  Fanning  were 
sureties.  However,  if  the  agreement  for  the 
extension  was  not  binding  for  want  of  a 
consideration  to  support  it,  if,  notwithstand- 
ing such  agreement,  such  owner  was  left 
free  to  enforce  payment  of  such  indebted- 
ness after  the  due  date  thereof,  according  to 
the  conditions  of  the  note,  and  the  sureties 
were  free  to  take  up  the  same  and  protect 
themselves  from  loss  in  the  ordinary  way  in 
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such  cases,  the  entire  groundwork  of  ap- 
pellant's position  fails,  leaving  nothing  in 
the  record  affecting,  prejudicially,  his  lia- 
bility to  respondent  as  a  cosurety,  except 
some  minor  matters  which  are  inefficient  to 
affect  the  situation,  as  we  shall  see. 

We  do  not  overlook  the  criticism  of  coun- 
sel upon  the  failure  of  the  trial  court  to 
find  distinctly  as  to  whether  respondent 
bought  the  note,  leaving  no  enforceable  claim 
against  appellant,  except  upon  the  note  it- 
self, and  the  importance  of  the  statute  of 
limitations,  if  such  were  the  fact;  or 
whether  he  paid  it  under  compulsion,  creat- 
ing a  liability  upon  the  part  of  appellant  to 
contribute  his  proportionate  share  as  co- 
surety. The  findings  in  this  respect,  and  in 
general,  as  regards  the  judicial  duty  under 
f  2863,  Rev.  Stat.  1898,  as  explained  in 
Farmer  v.  St.  Croix  Power  Co.  117  Wis.  76, 
98  Am.  St  Rep.  914,  93  N.  W.  830,  are  de- 
ficient. They  are  considerably  encumbered 
with  mere  evidentiary  matters,  instead  of 
such  matters  being  entirely  omitted,  as  they 
should  be,  and  only  facts  in  issue  and 
pleaded  facts  and  the  resulting  conclusions 
of  law,  being  included.  Findings  should 
never  be  put  in  the  form  of  a  r48umi  of  the 
evidence,  as  they  often  are;  nor  should  they 
include  matters  of  argument  in  support  of 
the  conclusions.  Mischief  in  that  regard,  in 
the  opinion  of  the  writer,  is  the  natural 
result  of  permitting  counsel  for  the  prevail- 
ing party  to  formulate  the  manner  in  which 
the  'Court  shall  pronounce  its  decision. 
Counsel,  however  able  and  however  appre- 
ciative of  the  duty  of  the  court  to  speak 
judicially  in  rendering  its  decision,  and  as 
the  statute  commands,  are  counsel  still,  and 
the  product  of  their  efforts  to  present  to  the 
court  a  form  for  its  decision  is  very  likely 
to  partake,  significantly,  of  partisan  fea- 
tures; to  be  in  the  nature  of  findings  of  fact 
supported  by  evidence  and  alignment,  with 
such  findings  so  obscured  by,  or  involved  in, 
other  matters  as  to  require  diligent  search 
therefor  in  order  to  enable  one  to  discover 
the  same.  It  is  a  mistake,  as  it  seems,  to 
suppose  that  such  features  add  to  the  sta- 
bility of  the  judgment.  Findings,  covering 
in  logical  order  the  pleadable  and  pleaded 
facts,  in  concise  and  strictly  judicial  Ian« 
guagc,  as  the  law  requires,  are  by  far  the 
safest  basis  for  a  judgment  to  rest  upon.      '. 

On  the  point  raised  by  counsel  as  to 
whether  respondent  came  by  the  note  and 
mortgage  by  purchase  with  the  idea  of  mak- 
ing an  investment,  it  seems  from  the  evi- 
dence and  findings  that  his  whole  purpose 
was  to  protect  himself  against  loss,  so  far  as 
practicable,  by  taking  up  the  securities  and 
resorting  to  the  mortgaged  property  and  the 
liability  of  his  cosureties  for  reimbursement. 
He  did  not  act  in  the  matter  until  the  per* 


674 


WISCONSiy  SUPREME  COURT. 


Jak^ 


Bons  primarily  liable  were  in  default,  nor 
nntil  he  was  pressed  for  payment  by  the 
holder  of  the  note  and  menaced  with  the 
probability  of  his  property  being  taken  in 
some  way  to  discharge  the  debt,  if  he  did  not 
provide  for  it.  True,  the  transaction  was 
in  the  form  of  a  bargain  and  sale,  and  re- 
spondent testified  repeatedly  that  he  bought 
the  securities ;  but  he  also  said  over  and  over 
again,  in  terms  or  in  effect,  that  he  acted 
under  advice  of  counsel,  and  had  only  in 
mind  protection  of  himself  against  loss. 
There  is  nothing  to  indicate  that  he  bought 
the  paper  as  an  investment,  or  paid  it  volun- 
tarily. It  seems  very  clear  that,  as  regards 
the  liability  of  his  cosureties  as  contributx>rs, 
his  act  in  taking  up  the  note  and  mortgage 
extinguished  the  original  debt. 

True,  it  was  not  permissible  for  respond- 
ent to  voluntarily  pay  the  note  and  then  hold 
his  cosureties  liable.  Compulsory  payment 
was  essential  to  their  liability;  but  the  sure- 
ty, iir  order  to  satisfy  that,  is  not  required 
to  wait  until  the  creditor  extorts  payment 
from  him.  As  soon  as  the  principal  debtor 
makes  default  the  surety  may  pay  the  in- 
debtedness and  seek  contribution  of  his  co- 
sureties, if  there  be  such.  Payment  under 
those  circumstances  is,  in  legal  effect,  com- 
pulsory. In  contemplation  of  law,  the  act 
is  characterized  by  a  request  from  the  oo- 
•urety,  if  there  be  such,  to  the  one  acting  in 
the  matter,  to  pay  the  debt,  and  a  promise 
on  the  part  of  the  former  to  contribute  his 
proper  proportion.  Thus,  a  cosurety  is  lia- 
ble to  contribute  to  the  one  making  the  pay- 
ment, both  upon  the  ground  of  equitable  and 
legal  obligation.  1  Brandt,  Suretyship,  3d 
ed.  I  319;  27  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  4S5,  and  cases  cited.  The  idea  is  that 
whenever  a  surety  pays  a  debt  because  his 
liability  has  become  fixed  to  do  so  by  his 
principal's  default,  it  is  not  voluntary;  and 
when,  in  such  circumstances,  he  takes  up 
the  note  for  the  sole  purpose  of  discharging 
his  obligation  as  surety  and  preserving  his 
rights  of  subrogntion  and  contribution,  the 
mere  fact  that  he  does  bo  in  the  form  of  a 
purchase  of  the  securities  does  not  militate 
against  its  being  in  fact  a  payment  for  the 
purposes  mentioned. 

The  learned  counsel  for  respondent  fails  to 
make  clear  in  his  brief  the  theory,  as  he 
views  the  matter,  upon  which  the  liability  of 
appellant  was  adjudged,  respecting  whether 
the  learned  trial  court  held  that  respondent 
paid  the  note  or  bought  it  as  an  investment 
relying  upon  the  verbal  promise  of  appel- 
lant to  pay  his  due  proportion.  The  findings 
are  very  indefinite  in  respect  to  the  matter. 
We  agree  with  the  learned  counsel  for  appel- 
lant as  to  its  being  very  difficult  to  see 
clearly  from  the  decision  the  supposed  un- 
derlying principles  of  it.  The  recovery  can- 
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not  be  sustained  upon  the  mere  obligation  of 
appellant  to  respondent  as  cosurety,  with- 
out there  was,  in  effect  at  least,  a  payment 
of  the  indebtedness  by  respondent  under  com- 
pulsion, as  before  indicated.  As  it  seems  to 
us,  however,  the  essential  facts  in  that  re- 
gard are  established  by  the  evidence. 

It  is  suggested  by  counsel  that  appellant 
was  released  by  laches  of  the  holder  of  the 
note  and  mortgage,  in  that  he  did  not  pro- 
ceed with  diligence  to  collect  the  indebted- 
ness after  the  same  became  due.  The  con- 
clusive answer  to  that  is,  as  counsel  for  re- 
spondent suggests,  the  payee  of  an  instru- 
ment having  a  principal  obligor  and  surety 
owes  no  duty  of  active  vigilance  to  the  latter 
to  enforce  collection  of  the  indebtedness. 
The  way  is  open  to  the  surety  at  any  time 
after  default  of  his  principal  to  pay  the  debt 
and  reimburse  himself  by  enforcing  the  ob- 
ligation of  such  principal  and  the  cosureties, 
if  there  be  such.  Harris  v.  Newell,  42  Wis. 
687;  Updike  v.  Lane,  78  Va.  132;  Alexander 
V.  Byrd,  85  Va.  690,  8  S.  E.  577.  "The  sure- 
ty has  no  right  to  say  that  he  is  discharged 
from  the  debt  ...  if  all  that  he  rests 
upon  is  the  passive  conduct  of  the  creditor  in 
not  suing.  He  must  himself  use  diligence, 
and  take  such  effectual  means  as  will  enable 
him  to  call  on  the  creditor  either  to  sue,  or 
to  give  him,  the  surety,  the  means  of  suing." 
Lord  Eldon  in  Eyre  v.  Everett,  2  Russ.  Ck. 
381.  So,  as  it  is  said,  the  duty  of  activity  is 
imposed  by  law  on  the  surety  to  protect 
himself,  rather  than  on  the  creditor  to  pro- 
tect him. 

The  foregoing  covers  all  the  matters  dis- 
cussed in  the  briefs  of  coimsel,  which  are 
considered  of  sufficient  importance  to  war- 
rant special  mention  in  this  opinion,  except 
the  question  of  whether  there  was  a  valid 
extension  of  the  note,  in  view  of  the  con- 
clusion we  have  reached  in  respect  to  that 
matter.  It  is  conceded  that,  waiving  other 
questions  which  have  been  decided  adverse 
to  appellant,  he  cannot  recover  unless  his 
obligation  of  suretyship  was  discharged  by 
a  valid  extension  of  the  time  for  payment  of 
the  note  by  the  agreement  between  CHeam 
and  the  Superior  Duluth  Loan  &  Debenture 
Company. 

As  indicated  in  the  statement,  the  trans- 
action as  to  the  extension  consisted  of  a 
request  by  O'Heam  on  behalf  of  himself 
and  Jones,  who  were  the  principal  debtors, 
made  before  the  note  was  due,  for  an  exten- 
sion of  the  time  of  payment  thereof,  and  the 
granting  of  such  request.  Some  significance 
is  claimed  for  the  circumstance  that  the 
holder  of  the  note,  after  such  request  and 
consent,  entered  the  result  upon  the  loan 
register  as  a  renewal  of  the  loan ;  but  we  are 
unable  to  pei'beive  how  the  mere  bookkeeping 
feature  of  the  matter,  with  which  O^eam 
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vrsiB  in  no  way  concerned,  cuts  any  figure 
whatever.  Further  significance  is  claimed 
for  the  fact  that  after  the  extension  agree- 
ment, so-called,  was  made,  respondent  paid 
an  instalment  of  interest,  which  fell  due 
three  days  after  such  extension.  The  pay- 
ment of  interest  was  not  a  condition  of  the 
extension,  and,  if  it  were  otherwise,  such 
payment  was  only  in  compliance  with  the 
obligation  of  the  payor  indepenjlently  of  any 
extension.  It  cannot  be  properly  referred 
to  as  a  consideration  supporting  a  new  con- 
tract. The  law  is  well  settled,  as  will  be 
hereafter  more  fully  seen,  that  neither  pay- 
ment of  the  principal  of  a  debt,  nor  any  part 
thereof,  nor  payment  of  interest  thereon 
according  to  contract,  constitutes  a  consid- 
eration for  an  ejctension.  Stroud  v.  Thomas, 
139  Cal.  274,  96  Am.  St.  Rep.  Ill,  72  Pac. 
1008;  Woolford  t.  Dow,  34  111.  424;  Davis 
T.  Stout,  126  Ind.  12,  22  Am.  St.  Rep.  566, 
25  N.  E.  862;  Wilson  v.  Powers,  130  Mass. 
127 ;  Mathewson  v.  Strafford  Bank,  45  N.  H. 
104;  Wheeler  v.  Washburn,  24  Vt.  293. 

Reference  is  made  to  the  fact,  that  some 
days  after  the  transaction,  as  regards  the  ex- 
tension, was  concluded  between  th«  parties, 
without  the  knowledge  and  in  the  absence  of 
O'Heam.  and  without  any  subsequent  notice 
to  him  thereof,  an  indorsement  was  placed 
on  the  back  of  the  note  in  these  words: 
**This  note,  by  mutual  agreement,  is  extend- 
ed for  one  year  from  April  16th,  1893,  at  8 
per  cent  payable  semi-annual,  interest  hav- 
ing been  paid  to  April  15th,  1893,  and  all 
coupons  surrendered;"  and  that  subsequent- 
ly interest  was  paid  by  O^eam  in  accord- 
ance therewith,  instead  of  10  per  cent,  which 
was  the  contract  rate  in  case  of  the  debt  not 
being  paid  at  maturity.  It  is  claimed  that 
such  indorsement  and  payment  evidence  a 
binding  contract.  We  cannot  view  the  mat- 
ter that  way.  The  rights  of  the  parties, 
whatever  they  were,  became  fixed  when  the 
request  of  April  11,  1893,.  for  the  extension 
of  the  note  for  one  year,  was  granted  on 
April  12th  thereafter.  If,  notwithstanding 
those  circumstances,  the  holder  of  the  note 
could  have  enforced  payment  at  any  time 
after  the  due  date  thereof  according  to  con- 
tract as  to  time,  the  mere  unilateral  memo- 
randum on  the  back  of  the  same,  nutde  four 
days  after  the  mutual  transaction  was  com- 
pleted, did  not  change  the  situation ;  neither 
did  the  receipt  of  money  paid  as  interest,  and 
the  indorsement  thereof  on  the  back  of  the 
paper.  The  consent  of  the  holder  of  the  note 
to  receive  $200,  October  15,  1893,  as  payment 
in  full  for  interest  to  that  time,  when  he 
could  have  demanded  $250,  did  not  consti- 
tute a  consideration  for  the  extension.  The 
rebate  was  a  mere  gratuity  allowed  pursuant 
to  a  mere  moral  obligation,  not  affecting  the 
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relations  between  the  parties  in  any  respect 
whatever. 

The  point  is  made  that  the  transaction 
was,  in  effect,  an  exchange  of  promises,  the 
one  being  the  consideration  for  the  other, — a 
promise,  on  the  one  hand,  to  keep  the  money 
for  an  additional  year  at  the  same  rate  of 
interest,  as  before  indicated,  and  a  promise, 
on  the  other,  to  loan  the  money  for  such  ad- 
ditional year  at  such  rate;  Nelson  v.  Flagg, 
18  Wash.  39,  50  Pac.  571,  and  Benson  v. 
Phipps,  87  Tex.  679,  47  Am.  St  Rep.  128, 
29  S.  W.  1061,  being  referred  to  in  support 
thereof.  There  are  many  such  authorities. 
A  pretty  full  discussion  of  them  is  to  be 
found  in  Reed  v.  Tiemey,  12  App.  D.  C. 
165.  There  are  still  more  authorities  to  the 
contrary,  which,  according  to  substantially 
the  universal  judgment  of  text-book  writers, 
establish  the  better  rule. 

The  reasoning  in  support  of  the  first  theo- 
ry, as  above  indicated,  is  that  consent  to  an 
obligation  for  an  extension  involves  an  ex- 
change of  benefits,  which  satisfies  to  the  full- 
est extent  all  of  the  essentials  of  a  consider- 
ation. The  reasoning  in  support  of  the  other 
theory  is  that  such  a  transaction  does  not 
add  anything  to  the  obligation  of  the  debtor : 
that,  in  the  absence  of  it,  he  would  be  bound 
to  pay  the  debt  and  interest  any  way  as  a 
condition  of  retaining  the  money  until  such 
time  as  it  should  please  the  creditor  to  in- 
sist upon  payment.  It  does  not  appear  that 
this  court  has  passed  upon  that  precise  ques- 
tion. 

On  a  matter  where  there  is  such  a  direct 
and  irreconcilable  conflict  as  we  find  on  the 
one  under  discussion  there  is  very  little  to 
be  gained  by  a  lengthy  review  and  analysis 
of  authorities.  There  is  not  much  that  can 
well  be  done  but  to  take  a  position  on  one 
side  of  the  conflict  or  the  other,  being  guided 
by  what  appears  to  be  the  weight  of  author- 
ity. It  seems  that  such  weight  is  significant- 
ly against  the  proposition  contended  for  by 
appellant.  The  following  distinctly  hold 
that  a  request  for  an  extension  of  the  time 
of  payment  of  a  note  at  the  contract  rate  of 
interest,  and  consent  thereto,  is  not  binding' 
because  not  supported  by  a  new  and  inde- 
pendent consideration.  Hughes  v.  Southern 
Warehouse  Oo.  94  Ala.  613,  10  So.  133.  "It 
requires  an  additional  valuable  consideration 
...  to  bind  the  promisee  to  an  observ- 
ance of  even  an  express  promise  to  indulge."" 
Woolford  v.  Dow,  34  111.  428.  It  was  mu- 
tually agreed  to  extend  the  time  of  payment 
of  the  note  at  10  per  cent  interest.  That  in- 
volved no  new  consideration.  **The  note  by 
its  terms  drew  10  per  cent  interest,  and  this 
agreement  made  no  change  in  its  terms  as 
to  rate  of  interest.  .  .  .  The  agreement 
to  extend  the  time  of  payment    •    •    •    was 
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a  mere  nudum  pactum.**  Crossman  v.  Wohl- 
leben,  90  111.  537.  ''A  mere  promise  made  by 
a  creditor  to  indulge  the  debtor  for  a  given 
length  of  time  upon  the  payment  of  interest 
does  not  bind  him  to  such  extension,  because 
the  payment  of  interest  is  already  secured  by 
the  terms  of  the  original  note  for  any  delay 
that  may  occur  from  any  indulgence  that 
might  be  given."  English  v.  Landon,  181 
ni.  621,  54  N.  £.  012.  "At  about  the  time 
of  the  maturity  of  the  note  in  suit  the  prin- 
cipal maker  notified  the  payee  that  he  would 
like  the  same  to  run  another  year  at  the 
same  rate  of  interest.  The  payee  only  desired 
interest  on  his  note,  and  so  notified  the  prin- 
cipal maker.  .  .  .  There  is  no  evidence 
in  this  record  showing  such  an  extension  of 
time  for  a  specified  period  and  for  a  speci- 
fied consideration  as  was  mutually  binding 
on  both  parties."  Kerns  v.  Ryan,  26  111.  App. 
177;  Edmonds  v.  Thomas,  41  111.  App.  505; 
Heennn  v.  Howard,  81  111.  App.  629;  Dare 
v.  Hall,  70  Ind.  545.  An  agreement  to  con- 
tinue payment  of  interest  at  the  same  rate 
as  that  specified  in  the  note,  or  at  a  reduced 
rate,  does  not  constitute  a  new  considera- 
tion. Hume  V.  Mazelin,  84  Ind.  574;  Davis 
V.  Stout,  126  Ind.  12,  22  Am.  St.  Rep.  565, 
25  N.  E.  862 ;  Wayman  v.  Jones,  58  Mo.  App. 
313;  Wilson  v.  Powers,  supra;  Roberts  v. 
Stewart,  31  Miss.  664;  Reynolds  v.  Ward, 
5  Wend.  501.  A  debtor's  promise  to  pay  in- 
terest on  an  existing  contract  and  according 
to  its  terms  during  a  period  of  delay  in  the 
enforcement  thereof,  is  a  promise  to  do  pre- 
cisely what  he  is  bound  to  do  without  a 
promise.  "If  the  debtor's  promise  to  pay 
interest  creates  no  additional  obligation,  it 
is  no  consideration  for  a  contract  to  delay." 
Sully  Y.  Childress,  106  Tenn.  109,  82  Am. 
St.  Rep.  875,  60  S.  W.  499;  Howell  v.  Sevier, 
1  Lea,  360,  27  Am.  Rep.  771 ;  Tatum  v.  Mor- 
gan, 108  Ga.  330,  33  S.  E.  940;  Harburg  v. 
Kumpf,  151  Mo.  16,  62  S.  W.  19;  La  Belle 
Sav.  Bank  v.  Taylor,  69  Mo.  App.  99.  All 
elementary  writers,  as  before  stated,  so  far 
as  we  can  discover,  are  in  harmony  with 
these  authorities.  1  Brandt,  Suretyship,  3d 
ed.  §  388;  2  Randolph,  Com.  Paper,  2d  ed. 
f  768;  Daniel  Neg.  Inst.  5th  ed.  |  1317a. 

We  are  not  unmindful  of  the  fact  that 
there  are  instances  where  it  has  been  said 
in  legal  opinions  that  the  weight  of  author- 
ity is  contrary  to  what  we  assert.  Reed  v. 
Tierney,  aupra^  is  one  of  such  instances. 
But  to  our  minds  the  writers  must  have 
reached  a  conclusion  from  a  very  imperfect 
examination  of  the  matter. 

While,  as  before  indicated,  there  is  no  de- 
cision of  this  court  precisely  on  the  point, 
so  none  interfering  with  the  judicial  policy 
here  being  established  in  harmony  with  the 
views  pressed  upon  our  attention  by  the 
learned  counsel  for  appellant,  it  is  believed 

L.R.A.(N.S.) 


that  the  contrary  one  has  been,  generally,  in 
business  transacticms,  accepted  as  correct  in 
this  state.  No  good  reason  is  perceived  why 
what  seems  to  be  the  decided  weight  of  au- 
thority in  respect  to  the  matter  should  not 
be  followed.  The  decisions  here,  so  far  as 
they  go,  are  in  harmony  therewith.  They 
are  to  the  effect  that  a  valid  agreement  for 
the  extension  of  the  time  of  payment  of  a 
note  must  have  all  the  essentials  of  a  bind- 
ing contract;  that  it  must  be  reasonably 
definite  as  to  time,  and  there  must  be  an 
agreed  equivalent  for  the  extension, — sudi  a 
consideration  as  will  so  tie  the  hands  of  the 
obligee  as  to  disable  him  from  enforcing  the 
obligation  until  the  expiration  of  the  time 
agreed  upon.  Riley  v.  Gregg,  16  Wis.  066.: 
Ready  v.  Sommer,  37  Wis.  266 ;  Meiswinkle 
V.  Jung,  30  Wis.  361,  11  Am.  Rep.  572;  Ir- 
vine V.  Adams,  48  Wis.  468,  33  Am.  Rep. 
817,  4  N.  W.  573;  Hamilton  v.  Prouty,  50 
Wis.  592,  36  Am.  Rep.  866,  7  N.  W.  659: 
Fay  V.  Tower,  58  Wis.  286,  16  N.  W.  658. 
Thai  equivalent  must  be  something  other 
than  what  the  law  would  award  to  the  ob- 
ligee in  case  of  a  mere  extension  of  the  time 
of  performance,  regardless  of  any  pretense 
of  a  contract  to  do  so.  It  must  be  some- 
thing separate  from,  and  entirely  additional 
to,  what  would  accrue  in  favor  of  the  obligee 
if  he  merely  allowed  the  note  to  run  from 
day  to  day. 

Testing  the  transaction  respecting  the  al- 
leged extension  in  question  by  the  foregoing, 
it  was  not  binding  on  the  holder  of  the  note. 
There  was  never  a  moment  of  time  after  it 
fell  due  in  which  such  holder  was  not  per- 
fectly free  to  enforce  payment;  nor  in  which 
the  appellant  and  his  cosureties,  or  either 
of  them,  or  the  parties  primarily  liable  for 
the  debt,  or  either  of  them,  could  not  have 
discharged  the  debt  by  payment  of  it. 
Neither  was  there  a  moment  of  time  after 
respondent  took  up  the  note  and  mortgage 
for  his  protection,- in  which  appellant  could 
not  have  made  contribution  and  put  himself 
in  a  position  to  protect  himself  from  loss,  so 
far  as  practicable,  by  resorting  to  the  mort- 
gage security  and  the  liability  of  his  cosure- 
ties as  freely  as  respondent  could.  If  there 
were  any  loss  which  accrued  to  him  by  delay 
in  working  out  the  ultimate  rights  of  the 
parties,  the  fault  was  as  much  his  as  of  any- 
one else.  So  there  is  no  ground  for  exempt- 
ing him  from  liability  to  respondent  on  the 
ground  of  laches.  We  see  no  escape  from 
the  conclusion  that  the  rights  of  respondent 
were  fairly  vindicated  by  the  judgment  ap- 
pealed from. 

The  judgment  is  affirmed. 

Dodge,  J.,    concurring  (filed  January  16, 
1906) : 
While  I  agree  with  the  judgment  of  af- 
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iirmancD  in  this  case,  I  do  so  on  the  ground 
that,  in  the  dealings  between  the  principal 
debtor  and  the  mortgage  resulting  in  the  so- 
called  extension  of  time,  I  can  find  no  agree- 
ment on  the  part  of  the  debtor  to  refrain 
from  payment  during  the  term  of  such  ex- 
tension. To  my  mind  the  whole  transaction 
is  consistent  with  mere  indulgence  on  the 
part  of  the  creditor,  and  in  no  wise  incon- 
sistent with  a  continuation  of  the  privilege, 
always  resting  in  a  debtor,  to  pay  an  over- 
due debt.  The  propoisition  declared  in  the 
court's  opinion  as  a  basis  for  the  conclusion 
reached,  that,  even  if  such  a  promise  on  the 
part  of  the  debtor  were  in  fact  made,  it 
would  not  constitute  such  consideration  for 
the  promise  of  the  creditor  to  extend  as  to 
give  it  validity,  is,  however,  in  my  view,  so 
opposed  both  to  reason  and  authority  that 
I  cannot  yield  it  my  assent.  I  agree  fully 
with  the  rule  laid  down,  and  the  authorities 
cited  in  support  of  it,  that  a  mere  promise 
by  a  creditor  to  grant  extension  of  time, 
however  definite,  is  of  no  validity  unless 
^  there  be  some  new  consideration  therefor, 
either  a  benefit  to  the  creditor,  or  a  detri- 
ment to  the  debtor..  I  also  agree  that  the 
mere  payment  or  promise  of  payment  of  any 
part  of  the  money,  principal  or  interest, 
which  the  debtor  is  already  bound  to  pay  by 
the  terms  of  the  existing  note,  is  not  such 
consideration.  But  when  a  debtor,  having 
the  right,  at  his  pleasure,  to  pay  a  debt,  and 
thus  to  terminate  his  liability  for  interest, 
and  to  deprive  the  creditor  of  an  interest- 
bearing  investment  for  his  money,  agrees  to 
forego  such  right  for  a  definite  period,  I  can 
see  no  escape  from  the  view  that  such  agree- 
ment on  his  part  is  both  a  benefit  to  the 
creditor  and  a  detriment  to  himself  such  as, 
according  to  legal  definitions,  constitutes  a 
valid  consideration  for  the  creditor's  prom- 
ise to  forego  his  right  to  insist  on  payment 
during  the  same  period.  We  all  know  that, 
in  ordinary  business  affairs,  investors  of 
money  are  ready  to  make  various  conces- 
sions in  the  way  of  lower  rates  of  interest 
and  the  like  in  consideration  of  receiving  a 
permanent  investment  in  lieu  of  one  which 
may  be  terminated  at  the  option  of  the 
debtor.  Such  distinction  is  considered  val- 
uable and  worth  paying  for.  It  also  dis- 
ables the  debtor  from  pajing  up  and  thus 
saving  interest;  a  valuable  right.  I  am 
amazed  to  find  in  the  opinion  filed  a  state- 
ment that  the  weight  of  authority  is  against 
this  proposition.  I  find  in  its  support  nu- 
merous decisions,  among  which  are  the  fol- 
lowing :  Grossman  v.  Wohlleben,  90  111.  537 ; 
Bodgson  v.  He^iderson,  113  III.  364;  English 
V.  Landon,  181  111.  614,  54  N.  E.  911;  Bailey 
V.  Adams,  10  N.  H.  162 ;  Fowler  v.  Brooks, 
13  N.  H.  240:  McCJomb  v.  Kittridge.  14  Ohio, 
348:  Wood  v.  Newkirk,  15  Ohio  St.  296; 
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Fawcett  v.  Freshwater,  31  Ohio  St.  637; 
Chute  V.  Pattee,  87  Me.  102 ;  Brown  v.  Prop- 
hit,  53  Miss.  649;  Simpson  v.  Evans,  44 
Minn.  419,  46  N.  W.  908;  Dillaway  v.  Peter- 
son, 11  S.  D.  MO,  76  N.  W.  926;  Shuler  v. 
Hummel,  1  Neb.  (Unof.)  204,  95  N.  W.  850; 
Eaton  V.  Whitmore,  8  Kan.  App.  760,  46 
Pac.  451;  Green  v.  Lake,  2  Mackey,  162; 
2  Am.  Lead.  Gas.  (Hare  &  W.)  5th  ed.  469; 
Reed  v.  Tiemey,  12  App.  D.  C.  165;  Nelson 
V.  Flagg,  18  Wash.  39,  50  Pac.  571.  I  find 
it  aMumed,  as  unquestionable,  by  our  own 
e«>urt  in  Templeton  v.  Butler,  117  Wis.  456, 
94  N.  W.  306,  and  when  I  turn  to  the  au- 
thorities cited  in  the  opinion  as  in  con^'ct 
therewith,  I  find  none  of  them  to  so  conflict. 
Of  the  text  writers  said  to  oppose  it,  I  find 
in  1  Brandt  on  Suretyship,  3d  ed.  |  388,  the 
declaration  that  the  better  opinion  is  that 
the  surety  is  discharged  in  such  case,  and 
that  the  reason  upon  which  the  rule  is 
founded  is  invincible;  while  I  find  that 
neither  of  the  other  text  writers  cited  refers 
to  the  subject  at  all  either  in  approbation 
or  disapproval  in  the  treatises  cited,  but 
that  Mr.  Randolph  declares  it  to  be  sup- 
ported by  the  weight  of  authority  in  his 
article  on  Gommercial  Paper.  7  Gyc.  Law  & 
Proc.  p.  902. 

Examining  the  ca.^os  cited  in  the  opinion 
as  confiicting  with  the  rule  that  a  definite 
promise  to  retain  the  money  at  interest  dur- 
ing a  specified  term  is  sufiicient  considera- 
tion to  support  an  agreement  by  the  cred- 
itor to  extend,  for  which  I  contend,  I  find 
them  to  go  no  further  than  to  declare  the 
proposition  that  a  mere  promise  to  pay  in- 
terest at  the  rate  fixed  by  the  former  con- 
tract so  long  as  the  creditor  forbears  collec- 
tion, is  no  consideration,  because  it  is  the  le- 
gal obligation  already  resting  on  the  debtor 
and  his  promise,  therefore  adds  nothing  of 
detriment  to  him  or  benefit  to  his  creditor ; 
with  which  I  fully  agree.  True,  some  of 
these  cases  are  based  upon  agreements  which 
might  be  construed  to  include  agreement  of 
the  debtor  that  he  would  retain  the  money, 
but  in  none  of  these  is  any  such  construction 
declared,  nor  its  effect  to  validate  the  exten- 
sion at  all  discussed.  In  Illinois,  however, 
whence  are  taken  most  of  the  citations,  the 
distinction  is  clearly  drawn.  Thus,  in  Cross- 
man  V.  Wohlleben,  supra,  in  dealing  with  a 
promise  to  extend  upon  a  promise  to  pav 
intcreHt  at  the  old  rate,  it  is  said:  "It  is  es- 
sential .  .  .  that  both  parties  should  be 
bound  by  the  agreement.  ...  In  the 
case  at  bar  there  is  no  consideration  shown 
either  hy  a  promise  on  the  part  of  the  debtor 
to  keep  the  money  for  any  given  time  and 
pay  interest  for  that  time,  or  by  paying  the 
interest  in  advance."  (Italics  mine.)  Hee- 
nnn  v.  Howard.  81  111.  App.  629,  634,  is  en- 
tirely similar.    But  in  Dodgson  v.  Hender- 
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Eon,  113  ni.  360,  364,  where  the  debtor  did 
expressly  agree  to  keep  the  money,  the  court 
held:  ''Hie  agreeme^t  to  keep  the  money 
another  year  and  pay  the  interest  thereon 
was  a  sufficient  consideration  for  the  prom- 
ise of  the  payee  to  extend  the  time  of  pay- 
ment." Approved  in  English  v.  Landon,  181 
III.  614,  64  N.  E.  911.  In  Mississippi,  too, 
whence  is  cited  Roberts  ▼.  Stewart,  31  Miss. 
664,  which  fully  adopted  the  rule  of  Rey- 
nolds V.  Ward,  6  Wend.  501,  and  of  the  In- 
diana cases,  the  distinction  for  which  I  con- 
tend was  at  once  recognized  as  nowise  in- 
consistent in  Brown  v.  Prophit,  53  Miss.  649. 
The  Wisconsin  cases  go  no  further  than  to 
demand  generally  that  an  agreement  for  an 
extension,  like  any  other  contract,  must  have 
a  consideration  either  of  benefit  to  the  cred- 
itor or  disadvantage  to  the  debtor.  That  a 
promise  waiving  the  debtor's  option  to  pay 
at  will,  when  evidenced  by  a  new  promis- 
sory note,  is  such  a  consideration,  is  ex- 
pressly held  in  Omaha  Nat.  Bank  v.  John- 
son, 111  Wis.  372,  87  N.  W.  237,  and  that 
a  verbal  promise  to  forego  payment  is  also, 
was  assumed,  as  already  stated,  in  Temple- 
ton  V.  Butler,  8upra, 

When  a  proposition  is  supported  by  unas- 
sailable reasons  and  by  all  the  authority 
speaking  expressly  on  the  subject,  I  think  it 
should  not  be  repudiated,  but  adhered  to. 
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WESTERN    UNION    TELEGRAPH    COM- 
PANY, Plflf.  in  Err., 

V. 

a  E.  SCHRIVER  et  at 

(141  Fed.  538.) 

Telegraph  —  unauthorized  message  —  undis- 
closed principal. 
1.  A  telegraph  company  owes  no  duty 
to  the  undisclosed  principal  of  the  addressee 
of  a  telegram  to  exercise  reasonable  care 

I 
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to  receive  and  iiransmit  authorized  messages 
only,  because  injury  to  him  cannot  be  vea- 
sonably  anticipated  as  the  consequence  of 
the  lack  of  such  care,  and  because  such  in- 
jury is  the  eflfect  of  an  independent,  inter- 
vening cause, — the  act  of  the  addressee. 
Same — ^form  of  action. 

2.  The  action  for  damages  for  such  an 
injury  is  an  action  of  tort  for  a  false  rep- 
resentation in  the  the  nature  of  a  false  war- 
ranty, caused  by  the  breach  of  the  duty  to 
exercise  reasonable  care  to  receive  and  trans- 
mit authorized  messages  only.  It  is  not  an 
action  on  a  contract. 

Same — care — ^undiscfosed  principal. 

3.  The  telegraph  company  owes  the 
duty  to  exercise  ordinary  care  to  receive 
and  transmit  genuine  messages  correctly  to 
senders,  to  addressees,  and  to  those  who'  ap- 
pear in  the  telegrams  to  be  beneficiaries 
thereof,  because  injury  to  them  may  be  rea- 
sonably anticipated  as  the  probable  conse- 
<mence  of  negligence.  It  owes  a  like  duty  to 
tne  undisclosed  principals  of  senders,  be- 
cause the  law  charges  it  with  knowledge 
that  these  principals  are  in  privity  with  it, 
through  contracts  made  by  the  senders,  and 
injury  to  them  from  its  negligence  may  be 
reasonably  anticipated. 

Negligence— proximate  cause. 

4.  An  injury  that  could  not  have  been 
foreseen  or  reasonably  anticipated  as  the 
probable  consequence  of  negligence  is  not 
actionable. 

An  injury  that  is  not  the  natural  conse- 
quence of  an  act  of  negligence,  and  that 
would  not  have  resulted  from  it  but  for  the 
interposition  of  some  new,  independent 
cause  that  could  not  have  been  anticipated, 
is  not  actionable. 
Same— duty  of  care. 

6.  A  duty  of  care,  owin^  by  the  party 
who  occasions  the  loss  to  hmi  who  suffers 
it,  is  an  indispensable  element  of  actionable 
negligence.  The  breach  of  such  a  duty,  ow- 
ing to  others,  is  immaterial. 
Same — duty  of  care. 

6.  One  who  makes  a  false  representa- 
tion owes  no  duty  of  care  to  tell  the  truth 
to  those  to  whom  he  does  not  communicate 
it,  and  to  whom  he  does  not  anticipate  that 
it  will  be  conveyed,  and  a  person  of  ordinary 
prudence  and  intelligence  would  not  antici- 
pate that  it  would  be  conveyed;  and  each 


Case  Note. — ^Liability  of  telegraph  com- 
pany to  undisclosed  principal  of  sendee. — 
In  Lee  v.  Western  U.  Teleg.  Co.  51  Mo.  App. 
375,  it  was  said  that  an  action  could  not 
be  sustained  by  the  employer  of  the  addres- 
see for  an  error  in  transmission  of  the  tele- 
gram, there  being  nothing  on  the  face  of  it, 
and  no  outside  notice  to  the  agents  of  the 
company,  to  indicate  that  it  related  to  the 
business  of  the  employer;  and  it  was  there- 
fore held  that  the  action  was  properly 
brought  by  the  addressee. 

In  Western  U.  Teleg.  Co.  v.  Kirkpatrick, 
76  Tex.  217,  18  Am.  St.  Rep.  37,  13  S.  W.  70, 
a  telegram  intended  for  the  wife's  benefit 
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was  addressed  to  her  husband.  There  waa 
noi/hing  in  the  message  to  indicate  that  it 
was  intended  for  her,  and  no  extrinsic  notice 
was  given  to  the  anient  who  received  the  mes- 
sage for  transmission.  And,  although  men- 
tal suffering  is  generally  held  in  Texas  to  be 
a  proper  element  of  damages  for  delay  in 
delivering  telegrams.,  it  was  held  that  the 
wife  could  not  recover  such  damages  in  this 
case,  because  she  had  failed  to  show  a  state 
of  facts  from  which  it  could  be  legally  in- 
ferred that  damages  to  her  feelings  were  in 
contemplation  of  the  parties  at  the  time  the 
contract  was  made. 
In  Western  U.  Teleg.  Co.  v.  Motley  (Tex. 
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parties  bave  no  cause  of  action  against  him 
for  ininries  they  sustain  in  reliance  upon  it. 
Fraadr-innocent  parties — opportunity. 

7.  The  rule  that,  where  one  of  two  in- 
nocent parties  must  suffer  from  the  fraud  of 
a  third,  he  who  furnishes  the  means  to  com- 
mit it  must  bear  the  loss,  is  limited  in  its 
application  to  cases  in  which  the  party 
chargeable  makes  the  third  party  his  real 
or  apparent  agent,  cases  in  which  he  pro- 
vides the  means  intentionally,  or  for  a  dis- 
honest purpose,  or  negligently,  and  cases  in 
which  he  derives  a  benefit  from  the  fraud 
of  the  third  party.  It  does  not  govern  the 
great  majority  of  cases  where  one  innocent- 
ly, for  an  honest  purpose  and  with  reasona- 
ble care,  furnishes  to  a  third  party  the 
means  by  which  he  perpetrates  a  fraud  from 
which  he  who  provides  the  means  derives 
no  benefit. 

Precedenta— Absence  of. 

8.  The  absence  of  reported  judgments 
and  decisions  sustaining  an  alleged  liability 
under  a  given  state  of  facts  raises  a  strong 
presumption  that  no  such  liability  exists. 

(November  16,  1905.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of 
Iowa  to  review  a  judgment  in  favor  of  plain- 
tiffs in  an  action  brought  to  secure  reim- 
bursement for  losses  alleged  to  have  re- 
sulted from  defendant's  delivery  of  a  false 
telegram.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Sanborn,  Circuit  Judge,  and 
Philips  and  Carland,  District  Judges. 

Messrs.  Craig  L.  Wright  and  Asa  F.  Call, 
for  plaintiff  in  error: 

The  telegraph  company  is  not  responsible 
to  defendants  in  error  as  undisclosed  prin- 
cipals for  the  damage  sustained  by  them 
throng  their  reliance  on  the  telegram. 

Western  U.  Teleg.  Co.  v.  Schriver,  64  C. 
C.  A.  96,  129  Fed.  344;  McComick  v.  West- 
em  U.  Teleg.  Co.  38  LJI.A.  684,  25  C.  C.  A. 
35,  49  U.  S.  App.  116,  79  Fed.  449;  Slade  v. 
Little,  20  Ga.  371;  Henry  v.  Dennis,  95  Me. 
24,  85  Am.  St.  Rep.  365,  49  Atl.  58;  Lee  v. 
Western  U.  Teleg.  Co.  51  Mo.  App.  375; 
Western  U.  Teleg.  Co.  v.  Carter,  85  Tex. 
580,  34  Am.  St.  Rep.  826,  22  S.  W.  961; 


Western  U.  Teleg.  Co.  v.  Kirkpatrick,  76 
Tex.  217,  18  Am.  St.  Rep.  37,  13  S.  W.  70; 
Western  U.  Teleg.  Co.  v.  Kerr,  4  Tex.  Civ. 
App.  280,  23  S.  W.  564;  Pacific  Exp.  Co.  v. 
Redman  (Tex.  Civ.  App.)  60  S.  W.  677; 
Bigelow,  Fr.  §  2,  p.  336;  14  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  148 ;  Ashuelot  Sav.  Bank 
v.  Albee,  63  N.  H.  152,  56  Am.  Rep.  501; 
Carter  v.  Harden,  78  Me.  528,  7  Atl.  392: 
Nash  V.  Minnesota  Title  Ins.  &  T.  Co.  159 
Mass.  437,  34  N.  E.  625;  Eaton,  C.  &  B.  Co. 
V.  Avery,  83  N.  Y.  31,  38  Am.  Rep.  389; 
Friedlander  v.  Texas  &  P.  R.  Co.  130  U.  S. 
416,  32  L.  ed.  991,  9  Sup.  Ct.  Rep.  670;  May 
V.  Western  U.  Teleg.  Co.  112  Mass.  90;  El- 
wood  V.  Western  U.  Teleg.  Co.  46  N.  Y.  549, 
6  Am.  Rep.  140. 

Messrs.  H.  D.  Estabrook,  Ruali  Taggart, 
Geoige  H.  FearonSy  and  John  F.  Dillon  also 
for  plaintiff  in  error. 

Messrs.  John  A.  Senneff,  M.  F.  Healy, 
Thomas  D.  Healy,  Robert  Healy,  and  D.  M. 
Kelleher,  for  defendants  in  error: 

A  recovery  is  permitted  in  cases  of  this 
sort  by  action  in  tort  for  breach  of  the 
public  duty  of  the  telegraph  company. 

McCord  V.  Western  U.  Teleg.  Co.  39  Minn. 
181,  1  L.R.A.  143,  12  Am.  St.  Rep.  636,  39 
N.  W.  315;  Elwood  v.  Western  U.  Teleg. 
Co.  45  N.  Y.  549,  6  Am.  Rep.  140;  Francis 
V.  Western  U.  Teleg.  Co.  68  Minn.  252,  25 
L.R.A.  406,  49  Am.  St.  Rep.  607,  59  N.  W. 
1078;  Milliken  v.  Western  U.  Teleg.  Co. 
110  N.  Y.  403,  1  L.R,A.  281,  18  N.  E.  251. 

Responsibility  for  the  damages  ''should 
fall  upon  the  company  which,  through  its 
agent,  has  enabled  a  third  person  to  commit 
a  fraud,  rather  than  upon  the  innocent  party 
who  has  been  imposed  upon  by  it." 

Pacific  Postal  Teleg.  Cable  Co.  v.  Bank  of 
Palo  Alto,  54  L.R.A.  711,  48  C.  C.  A.  413, 
109  Fed.  369;  Western  U.  Teleg.  Co.  v. 
Uvalde  Nat.  Bank  (Tex.  Civ.  App.)  72  S. 
W.  232,  97  Tex.  219,  65  LJLA.  806,  77  S.  W. 
603;  Bank  of  California  v.  Westerp  U. 
Teleg.  Co.  52  Cal.  280;  Strauso  v.  Western  U. 
Teleg.  Co.  8  Bisa.  104,  Fed.  Cas.  No.  13,531. 

One  who  supplies  another  with  the  means 
of  perpetrating  a  fraud  against  one  person, 


C!v.  App.)  27  S.  W.  51,  the  wife  of  the  ad- 
dressee was  allowed  to  recover  for  delay  in 
delivering  a  telegram  announcing  the  se- 
rious illness  of  her  father,  the  relationship  of 
all  the  parties  having  been  made  known  to 
the  operator  at  the  time  the  message  was 
sent.  The  oourt^  however,  said  that  a  dif- 
ferent rule  would  api>ly  where  the  benefi- 
ciary is  not  disclosed  in  the  making  of  the 
cQiptract. 

In  Leonard  v.  New  York,  A.  &  B.  Electro 
Magnetic  Teleg.  Co.  41  N.  Y.  644,  1  Am. 
Rep.  446,  plaintiffs  were  allowed  to  recover 
for  dama»Bs  sustained  by  acting  on  a  mis- 
4L.RJ^.(N.S.) 


take  in  a  telegram  sent  by  their  agent,  ad- 
dressed to  another  of  their  agents;  and  in 
Harknoss  v.  Western  U.  Teleg.  Co.  73  Iowa. 
190,  5  Am.  St.  Rep.  672,  34  N.  W.  811,  it  was 
held  that  the  undisclosed  principal  of  the 
parties  by  and  to  whom  the  telegram  was 
sent  was  entitled  to  recover  for  damages 
caused  by  delay  in  delivery.  It  does  not  ap- 
pear, however,  in  either  of  these  cases, 
whether  the  right  to  maintain  the  action 
was  based  upon  the  fact  that  the  message 
was  sent  by  an  agent  of  an  undisclosed  prin- 
cipal, or  upon  the  fact  that  the  addressee 
was  his  agent. 
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v/hieh  is  perpetrated  against  another,  is  lia- 
ble to  the  latter. 

Wilson  V.  Green,  26  Vt.  460,  60  Am.  Dee. 
279 ;  Culliford  v.  Gadd,  28  Jones  ft  6.  343, 
17  N.  Y.  Supp.  467,  Affirmed  in  139  N.  Y. 
618,  35  N.  E.  205;  Rice  v.  Manley,  66  N.  Y. 
82,  23  Am.  Rep.  30;  Friedlander  y.  Texas 
&  P.  R.  Go.  130  U.  6.  416,  32  L.  ed.  991,  9 
Sup.  Ct.  Rep.  570;  Walters  v.  Western  &, 
A.  R.  Co.  50  Fed.  369. 

The  tel^praph  company  owed  a  public  duty 
.  to  the  person  to  be  served  in  the  transaction, 
and  its  liability  is  not  limited  to  those  who 
sustained  contract  relations  with  it. 

Tbomp.  Neg.  §  2487;  Heri-on  ▼.  Western 
U.  Teleg.  Go.  90  Iowa,  129,  57  N.  W.  696; 
Mentzer  ▼.  Western  U.  Teleg.  Co.  €3  Iowa, 
752,  28  JjJBLA.  72,  57  Am.  St.  Rep.  294,  62 
N.  W.  1;  McPeek  v.  Western  U.  Teleg.  Co. 
107  Iowa,  356,  43  L.ILA.  214,  70  Am.  St. 
Rep.  206,  78  N.  W.  63;  Cowan  v.  Western 
U.  Teleg.  Co.  122  Iowa,  379,  64  L.R.A.  546, 
101  Am.  St.  Rep.  268,  98  N.  W.  281;  West* 
em  U.  Teleg.  Co.  v.  Reynolds  Bros.  77  Va. 
178,  46  Am.  Rep.  715;  Western  U.  Teleg.  Go. 
V.  Fenton,  52  Ind.  1 ;  Western  U.  Teleg.  Co. 
V.  Mellon,  96  Tenn.  66,  33  S.  W.  7^;  West- 
em  U.  Teleg.  Go.  ▼.  McKibben,  114  Ind.  611, 
14  N.  E.  894. 

The  undisclosed  principal  of  the  addressee, 
where  the  latter  is  an  agent,  has  a  right 
of  action  against  telegraph  companies  for 
damages  for  misfeasance. 

Miliiken  v.  Western  U.  Teleg.  Co.  supra; 
Leonard  v.  New  York,  A.  &  B.  Electro  Mag- 
netic Teleg.  Co.  41  N.  Y.  544,  1  Am.  Rep. 
440;  Cashfon  v.  Western  U.  Teleg.  Co.  124  N. 
C.  459,  45  L.R.A.  160.  32  S.  E.  746;  West- 
em  U.  Teleg.  Go.  v.  Morris,  28  C.  C.  A.  56, 
55  U.  S.  App.  211,  83  Fed.  992;  Western  U. 
Teleg.  Co.  ▼.  Simpson,  10  Kan.  App.  473,  62 
Pac.  901;  Harkness  v.  Western  U.  Teleg. 
Co,  73  Iowa,  101,  6  Am.  St.  Rep.  672,  34  N. 
W.  811;  Western  U.  Teleg.  Co.  v.  Broesche, 
72  Tex.  654,  13  Am.  St.  Rep.  843,  10  S.  W. 
734 ; .  Tliompson,  Electricity,  ||  427,  435; 
Western  U.  Teleg.  Co.  v.  Mellon,  aupra. 

Fraud  committed  on  the  agent  is  fraud  on 
the  principal;  and  it  is  not  material  that 
the  defendant  should  know  for  whom  the 
agent  is  acting,  or  that  the  agent  is  not  act- 
ing for  himself. 

Culliford  V.  Gadd,  28  Jones  &  S.  343,  17 
N.  Y.  Supp.  457,  Affirmed  in  139  N.  Y.  618, 
35  N.  E.  205;  Henry  v.  Dennis,  96  Me.  24, 
85  Am.  St  Rep.  365,  49  Atl.  58 ;  Tuokwell 
V.  Lambert,  6  Gush.  23;  Perkins  t.  Evans, 
61  Iowa,  36,  15  N.  W.  584;  Gushing  ▼.  Rice, 
46  Me.  303,  71  Am.  Dec.  579;  Com.  v.  Gall,  21 
Pick.  615,  32  Am.  Dec.  284. 

The  telegraph  company  held  itself  out  as 
the  agent  of  the  Bank  of  Denison,  authorized 
by  said  bank  to  deliver  the  genuine  accept- 
■  L.R.A.(N.S.) 


ance  of  the  draft  then  owned  by  Sehriver 
Brothers,  and  so  became  liable  bfffiHiB^  of 
such  false  warranty  of  authority  to  so  act 
in  the  name  of  the  Bank  of  Denison.    - 

May  Y.  Western  U.  Teleg.  Go.  11^  Mass. 
90;  Kroeger  v.  Pitcaim,  101  Pa.  »11,  47 
Am.  Rep.  718;  Culver  ▼.  Avery,  7  Wend. 
380,  22  Am.  Dec.  586;  Campbell  v.  Hillman, 
16  B.  Mon.  508,  61  Am.  Dec.  196;  JefU  v. 
York,  10  Gush.  392;  Bank  of  Hamburg  v. 
Wray,  4  Strobh.  L.  87,  61  Am.  Dec  659; 
Polhill  v.  Walter,  3  Bam.  ft  Ad.  114;  Ends- 
ley  V.  Johns,  120  111.  469,  60  Am.  Rep.  572, 
12  N.  E.  247;  Riley  v.  Bell,  120  Iowa,  618, 
96  N.  W.  170. 

The  status  of  a  ^telegraph  company  is  like 
that  of  a  carrier  m  respect  to  the  liability 
for  negligence  to  the  person  to  be  servad  in 
the  transaction,  and  is  not  oontroUed  by 
privity  of  relationship. 

United  States  Teleg.  Go.  ▼.  Gildersleve,  29 
Md.  232,  96  Am.  Dec.  519;  DeRutte  v.  New 
York,  A.  &  B.  Electro  Magnetic  Teleg.  Co. 
30  How.  Pr.  403 ;  Butler  v.  Western  U.  Tel^. 
Co.  62  S.  G.  222,  89  Am.  St.  Rep.  893,  40  S. 
E.  162. 

Notice  to  the  telegraph  company  requires 
only  that  it  be  put  on  inquiry  as  to  the  im- 
portance, to  someone,  of  the  transaction. 

Harkness  v.  Western  U.  Teleg.  Go.  73 
Iowa,  190,  5  Am.  St.  Rep.  672,  34  N.  W.  811 : 
Western  U.  Teleg.  Go.  v.  Broesche,  and 
Cashion  v.  Westem  U.  Teleg.  Co., — supra: 
Dodd  Grocery  Go.  v.  Postal  Teleg.  Gable 
Co.  112  Ga.  685,  37  S.  E.  981;  Bennett  v. 
Western  U.  Teleg.  Go.  128  N.  a  103,  38  S. 
E.  294 ;  Western  U.  Teleg.  Co.  v.  Church,  3 
Neb.  (Unof.)  22,  67  L.R.A.  906,  90  N.  W. 
878. 

The  rule  as  to  necessity  of  notice  does 
not  require  that  the  telegraph  company  shall 
be  advised  as  to  what  particular  action  is 
expected,  or  notice  of  details  and  particu- 
lars, but  it  is  sufficient  if  it  be  put  upon  in- 
quiry, so  that  it  can  have  details  if  it  sees 
fit  to  ask  for  them. 

2  Thomp.  Neg.  §  351;  Westem  U.  Teleg. 
Co.  V.  Adams,  75  Tex.  631,  6  L.R.A.  844,  16 
Am.  St.  Rep.  920,  12  S.  W.  857 ;  Pererro  v. 
Western  U.  Teleg.-  Co.  9  App.  D.  C.  465,  35 
L.RA.  548;  Westem  U.  Teleg.  Co.  v.  Gris- 
wold,  37  Ohio  St.  302,  41  Am.  Rep.  500: 
Postal  Teleg.  Cable  Co.  v.  Lathrop,  131  IlL 
575,  7  L.R.A.  474,  19  Am.  St.  Rep.  55,  23 
N.  E.  683;  Pepper  v.  Western  U.  Teleg.  Co. 
87  Tenn.  654,  4  L.ILA.  660,  10  Am.  St.  Rep. 
699,  11  S.  W.  783. 

Sanborn,  Circuit  Judge,  delivered  the  opin- 
ion  of  the  court: 

This  is  an  action  against  the  West^hi 
Union  Telegraph  Company  for  damages 
caused  by  its  receipt  and  delivery  of  an  un- 
authorized message.    There  was  substantial 
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evidence  at  the  trial  of  these  facts: 
Schriver  Brothers,  the  plaintiffs  below,  sold 
cattle  to  one  Barnes  for  $8,972,  and  took 
his  check  for  the  purchase  price  upon  the 
Bank  of  Denison  for  that  amount.  They  re- 
fused to  surrender  the  cattle  without  some 
assurance  that  the  check  would  be  paid. 
Barnes  promised  that  he  would  have  the 
Bank  of  Benison  send  a  guaranty  of  pay- 
ment of  the  check  by  telegraph.  The  plain- 
tiffs directed  him  to  have  the  message  sent 
to  the  Commercial  Bank  of  Britt.  Barnes 
went  to  Denison,  and,  without  authority 
from  the  bank,  telephoned  to  the  defendant's 
operator  in  that  town  this  message: 

Denison,  la.,  March  14,  1902. 
To  Commercial  Bank,  Britt,  Iowa: — 

We  will  honor  Barnes'  draft  for  eighty- 
nine  hundred  serenty-two  dollars. 

Bank  of  Denison. 

The  operator  at  Denison  ordinarily  re- 
eeived  by  telephone  messages  to  be  sent  by 
telegraph.  Both  the  Bank  of  Denison  and 
Barnes  had  sent  messages  in  that  way  con- 
cerning the  business  of  Barnes,  and  had  ar- 
ranged with  the  operator  that  such  tele- 
grams should  be  charged  to  Barnes.  Some- 
times the  bank  had  telephoned  messages  of 
this  nature  in  its  own  name,  and  sometimes 
Bamee  had  telephoned  them  in  the  name  of 
the  bank,  and  there  had  been  no  repudia- 
tion of  them,  or  objectkm  to  them  by  the 
bank,  although  many  such  messages  had 
been  sent  before  that  of  March  14,  1902,  was 
reoeiTed.  This  message  was  sent  to  Britt 
and  delivered  to  the  Commercial  Bank.  One 
of  the  plaintiffs  saw  it,  and,  in  reliance  upon 
it,  delivered  the  cattle  to  Barnes.  Neither 
the  check  which  they  took  from  Barnes,  nor 
the  purchase  price  of  the  cattle,  was  ever 
paid.  The  court  charged  the  jury,  over  the 
objection  and  subject  to  the  exception  of  the 
defendant,  that,  if  the  Commercial  Bank  of 
Britt  was  the  agent  of  the  plaintiffs  to  re- 
ceive the  message,  they  might  recover  of  the 
telegraph  company  the  loss  which  they  had 
sustained  by  their  reliance  upon  the  tele- 
gram; and  there  was  a  verdict  and  judgment 
in  their  favor. 

May  the  undisclosed  principal  of  the  ad- 
dressee of  a  message  recover  of  the  telegraph 
company  the  damages  he  sustains  from  the 
failure  of  its  operator  to  exercise  reasonable 
care  to  receive  and  transmit  authorized  mes- 
sages only?  A  telegraph  company  is  not 
liable  for  the  lack  of  such  care  to  one  of 
whose  interest  in  the  telegram  it  has  no  no- 
tice, and  who  is  neither  the  principal  of  the 
sender  nor  of  the  addressee.  McCornick  v. 
Western  U.  Teleg.  Co.  38  h.RJL  684,  26  a 
C.  A.  36,  49  U.  S.  App.  116,  79  Fed.  449; 
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Morrow  v.  Western  U.  Teleg.  Co.  107  Ky. 
517,  54  S.  W.  853;  Western  U.  Teleg.  Co.  v. 
Kirkpatrick,  76  Tex.  217,  218,  18  Am.  St. 
Rep.  37,  13  S.  W.  70;  Western  U.  Teleg.  Co. 
V.  Carter,  85  Tex.  680,  34  Am.  St.  Rep.  826,. 
22  S.  W.  961. 

The  undisclosed  principal  of  the  sender  ef 
a  message  may  recover  for  negligence  in  its 
transmission  or  delivery,  because  the  com- 
pany makes  a  contract  with  the  sender 
which  that  knowledge  of  the  law  it  may  not 
deny  notifies  it  inures  to  the  benefit  of  any 
undisclosed  principal  whom  the  sender  may 
have.  But  neither  the  sender  nor  his  prin- 
cipal can  recover  for  negligence  of  the  com- 
pany in  the  receipt  or  transmission  of  a 
message  which  the  sender  forges  or  fraudu- 
lently signs  without  authority,  because  the 
contract  of  transmission  is  voidable  for  the 
fiaud  of  the  sender,  and  neither  he  nor  his 
principal  can  take  advantage  of  his  wrong. 
A  telegraph  company  owes  the  duty  to  exer- 
cise reasonable  care  to  receive  and  transmit 
authorized  messages  only  to  the  addressees 
of  messages,  and  to  those  persons  who,  the 
telegrams  inform  it,  have  a  beneficial  inter- 
est in  the  despatches  it  transmits.  It  owes 
this  duty  to  these  parties  because  injury  to 
them  is  the  natural  and  probable  conse- 
quence of  its  want  of  care ;  an  effect  which  it 
may  reasonably  anticipate  from  its  notice 
of  the  fact  that  they  are  interested  in  the 
messages.  But  does  it  owe  this  duty  to  the 
imdisclosed  principal  of  an  addressee  oi  a 
nu'8»age  of  whose  interest  it  has  no  notiee? 

Reference  has  been  made  to  the  statutes 
of  Iowa  (Iowa  Code  1897,  S§  2161-2164); 
but  they  give  no  direct  or  inferential  reply 
to  this  question  (Bank  of  Havelock  v.  West- 
em  U.  Teleg.  Co.  141  Fed.  522),  and  it  must 
be  rnswcred  by  a  consideration  and  appli- 
cation of  the  general  principles  and  rules  of 
the  law.  The  arguments  at  the  bar  and 
in  the  briefs  have  traversed  a  wide  fields 
and  it  is  indispensable  to  a  judicious  con- 
sideration and  a  just  decision  of  the  issue 
in  hand  that,  before  entering  upon  its  dis- 
cussion, the  true  foundation  and  the  real 
nature  of  the  cause  of  action  presented  and 
tlio  lules  of  law  which  must  govern  it  shall 
be  clearly  in  mind.  The  cause  of  action  is 
for  the  false  representation  that  the  Bank 
of  Denison  signed  the  message.  It  is  not  an 
aolion  for  deceit  because  the  intent  to  de- 
ceive, or  knowledge  of  the  falsehood,  or  a 
rrckless^  misrepresentation  in  ignorance  of 
the  fact,  is  indispensable  to  an  action  of  de- 
ceit. Union  P.  R.  Co.  v.  Barnes,  12  C.  C. 
A.  48,  51,  27  U.  S.  App.  421,  64  Fed.  80,  83; 
Kahl  V.  Love,  37  N.  J.  L.  6,  7;  Polhill  v. 
Walter,  3  Bam.  &  Ad.  114,  124.  There  was 
no  such  intent,  knowleage,  or  recklessness  in 
this  case.    The  operator  did  not  intend  to 
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deceive  anyone.  He  did  not  know  that 
Barnes  was  not  authorized  to  send  the  mes- 
sage in  the  name  of  the  bank.  He  undoubt- 
edly believed  that  he  had  this  authority  and 
not  without  some  reason ;  for  he  had  repeat- 
edly sent  messages  in  its  name  and  no  repu- 
diation by  the  bank  or  other  objection  had 
been  made.  His  only  fault  was  his  failure 
to  make  inquiry  or  to  notify  the  addressee 
regarding  the  questionable  authority  of 
Barnes  in  the  light  of  facts  and  circum- 
stances which  might  naturally  have  aroused 
the  suspicion  of  a  person  of  ordinary  pru- 
dence and  intelligence  in  a  like  situation,  and 
have  suggested  an  investigation  of  that  au- 
thority. Western  U.  Teleg.  Co.  v.  Totten, 
141  Fed.  533.  The  action  is  not  founded 
upon  a  false  warranty,  or  upon  any  contract. 
Conceding,  without  deciding,  that  the  ad- 
dressee and  the  apparent  beneficiary  of  a 
genuine  message  honestly  sent  may  recover 
in  an  action  upon  the  contract  for  a  failure 
to  transmit  or  to  deliver  it  speedily  and  cor- 
rectly,  the  only  basis  of  such  a  recovery  is 
that  the  telegraph  company  and  the  sender 
have  made  the  contract  for  the  transmission 
for  the  benefit  of  the  addressee,  or  of  the 
apparent  beneficiary.  But  the  only  con- 
tract which  the  telegraph  company  made  in 
this  case  was  with  Barnes.  He  induced  the 
agreement  by  the  fraudulent  representation 
that  he  was  authorized  to  send  the  message 
in  the  name  of  the  Bank  of  Denison.  If  the 
plaintiffs,  or  the  Bank  of  Denison,  have  any 
contract  rights  here,  they  derive  them  from 
Barnes  as  the  beneficiary  of  his  agreement. 
But  neither  they  nor  he  can  enforce  that 
contract  because  it  is  voidable  by  the  com- 
pany for  the  fraud  of  Barnes,  and  because 
neither  they  nor  he  can  take  advantage  of 
his  wrong. 

There  remains  but  one  ground  upon  which 
this  action  may  stand,  and  that  is  the  breach 
of  the  duty  which  the  telegraph  company,  in 
common  with  every  other  party,  owes  to 
those  to  whom  it  makes  representations, 
which  it  may  reasonably  anticipate  that 
they  may  rely  and  act  upon,  to  exercise 
reasonable  care  to  make  those  statements 
true.  This  is  an  action  for  the  breach  of 
this  duty.  It  is  an  action  of  tort  for  a 
false  representation  in  the  nature  of  a 
false  warranty  caused  by  failure  to  ex- 
ercise reasonable  care  to  receive  and 
transmit  authorized  messages  only.  Bart- 
lett  V.  Tucker,  104  Mass.  336,  6  Am. 
Rep.  240;  May  v.  Western  U.  Teleg.  Co.  112 
Mass.  90,  95.  But  a  duty  of  care  owing  by 
the  party  who  occasions  the  loss  to  him  who 
sustains  it  is  an  indispensable  element  of 
actionable  negligence.  ''If  the  defendant 
owed  a  duty,  but  did  not  owe  it  to  the  plain- 
tiff, the  action  will  not  lie."  1  Shearm.  & 
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Redf.  Neg.  f  8;  Bishop,  Xon -Contract  Law, 
i  446;  National  Sav.  Bank  v.  Ward,  lOQ  U. 
S.  105,  202,  25  L.  ed.  621,  623 ;  Slade  ▼.  Lit- 
tle, 20  Ga.  371,  374;  Kahl  v.  Love,  37  N.  J. 
L.  6,  8;  Winterbottom  v.  Wright,  10  Mees. 
&  W.  109;  Longmeid  v.  Holliday,  6  Bxch. 
764,  765;  Huset  v.  J.  I.  Case  Threafaing 
Mach.  Co.  61  L.RA.  303,  57  O.  C.  A.  237, 
240,  120  Fed.  865,  868;  McComick  v.  West- 
ern U.  Teleg.  Co.  38  L.ILA.  684,  25  C.  a  A. 
35,  39,  49  U.  S.  App.  116,  79  Fed.  449; 
Western  U.  Teleg.  Co.  v.  Schriver,  64  a  C. 
A.  96,  98,  129  Fed.  344,  346.  One  who  makes 
a  representation  owes  no  duty  of  care  to  tdl 
the  truth  to  those  to  whom  he  does  not  com- 
municate it  and  to  whom  he  does  not  antici- 
pate that  it  will  be  conveyed,  and  a  person 
of  ordinary  prudence  and  inteUigenoe  in  his 
situation  would  not  anticipate  that  it  would 
be  conveyed;  and  such  parties  have  no  cause 
of  action  against  him  for  injuries  they  sus- 
tain by  reason  of  the  falsity  of  the  repre- 
sentation. "Courts  will  give  appropriate 
redress  or  relief  for  actionable  misrepresen- 
tation to  anyone  to  whom  the  same  was 
made  or  for  whom  it  was  intended,  and  only 
to  such."  1  Bigelow,  Fr.  §  2,  p.  197;  Slade 
v.  Little,  supra;  Henry  v.  Dennis,  95  Me.  25, 
86  Am.  St  Rep.  365,  49  Atl.  58;  Carter  v. 
Harden,  78  Me.  528,  7  Atl.  392.  The  reason 
is  that  the  loss  to  him  to  whom  the  party 
who  makes  the  misrepresentation  does  not 
communicate  it,  and  cannot  reasonably  an- 
ticipate that  it  will  be  cooununicated,  is  not 
the  natural  or  probable  consequence  of  his 
act.  It  is  the  effect  of  an  independent 
cause,— of  the  unexpected  conveyance  of  the 
misrepresentation  to  the  third  party  by  the 
person  to  whom  it  was  originally  made. 
Without  this  new  cause,  the  injury  to  the 
third  person  would  not  occur,  and  the  in- 
tervention of  this  new  agency,  as  Wharton 
felicitously  expresses  it,  "insulates*  tbe 
original  act  of  negligence  from  the  injvry. 
Wharton,  Neg.  2d  ed.  §  184;  Huset  ▼.  J.  L 
Case  Threshing  Mach.  Co.  61  LJLA.  30a>  67 
C.  C.  A.  237,  239,  120  Fed.  865,  867. 

Let  us  now  turn  to  the  consideration  of 
the  immediate  question  in  the  light  of  these 
indisputable  rules  of  law.  There  is  a  sen- 
tence in  §  427  of  Thompson  on  Electridfy, 
where  he  is  discussing  the  liability  of  a 
telegraph  company  to  the  addressee  of  a  mes- 
sage, in  which  it  is  written  that  "the  tme 
view  ...  is  one  which  elevates  the 
question  above  the  plane  of  mere  privity  of 
contract  and  places  it  where  it  belongs, — 
upon  the  public  duty  which  the  telegraph 
company  owes  to  any  person  beneflcially  in- 
terested in  the  message,  whether  the  sender, 
or  his  principal,  where  he  is  agent,  or  the 
receiver,  or  his  principal  where  he  is  agent." 

This  sentence  is  quoted  with  apparent  ap* 
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proval  in  Western  U.  Teleg.  Co.  v.  Mellon, 
tW  Tenn.  66, 33  S.  W.  725,  726,  a  case  in  which 
one  who  appeared  on  the  face  of  a  message 
to  be  its  beneficiary  secured  damages  for 
delay  in  its  delivery;  and  it  is  urged  upon 
our  attention  with  much  force  by  counsel 
for  the  plaintiffs.  But  the  law  is  settled 
beyond  dispute  that  one  who  has  a  beneficial 
interest  in  a  telegram  of  which  the  company 
has  no  notice  has  no  cause  of  action  for  the 
loss  he  sustains  by  the  negligence  of  the 
company  in  its  receipt  or  transmission,  be- 
caiLse  the  company  cannot  anticipate  his  in- 
jury, and  owes  him  no  duty.  McComick  v. 
Western  U.  Teleg.  Co.  supra,  and  other  cases 
cited  under  it.  No  authority  is  cited  by  Mr. 
Thompson,  the  diligence  of  counsel  has  pre- 
sented, and  our  research  has  discovered,  no 
decision  of  any  court,  except  the  judgment 
of  the  court  now  under  review,  which  has 
ever  sustained  an  action  or  a  judgment 
against  a  telegraph  company  for  loss  inflict- 
<mI  upon  the  imdisclosed  principal  of  an  ad- 
dressee by  reason  of  the  negligence  of  the 
telegraph  company  in  handling  the  message. 
This  pregnant  fact  raises  a  strong  presump- 
tion that,  when  this  message  was  received 
and  transmitted,  it  was  not  the  law  that 
the  company  was  liable  for  negligence  to  the 
undisclosed  principal  of  the  addressee.  If 
it  had  been,  judgments  founded  upon  it 
would  probably  not  have  been  lacking. 
Moreover,  in  an  action  wherein  an  addressee, 
who  was  the  agent  of  the  undisclosed  prin- 
cipal, was  the  plaintiff,  he  was  met  by  the 
defense  that  the  right  of  action  was  in  the 
princijMil,  and  the  St.  Louis  court  of  ap- 
peals sustained  his  action  and  said:  "We 
rest  our  conclusion  upon  the  ground  that 
the  telegram  in  which  the  mistake  oc- 
enrred  was  not  directed  to  the  J.  I. 
Case  Threshing  Machine  Company;  .  .  . 
that  there  was  nothing  on  the  face  of  it 
which  apprised  the  defendant  that  it  related 
to  the  business  of  the  J.  I.  Case  Threshing 
Machine  Company;  that  it  therefore  does 
not  appear  that,  in  transmitting  it,  the  de- 
fendant imdertook  any  duty  in  behalf  of  the 
J.  I.  Case  Threshing  Machine  Company. 
The  mere  fact  that  it  was  addressed  to  the 
plaintiff  in  care  of  the  J.  I.  Case  Threshing 
Machine  Company  does  not  raise  any  duty 
on  the  part  of  the  defendant  in  behalf  of 
that  company."  Lee  v.  Western  U.  Teleg. 
Co.  61  Mo.  App.  375,  382. 

In  this  way  it  appears  that  at  the  time 
the  telegram  was  sent  the  declared  law  upon 
this  subject  had  been  for  ten  years  that  a 
telegraph  company  was  not  liable  for  negli- 
gence to  the  undisclosed  principal  of  the  ad- 
dressee. The  contention  now  is  that  this 
declaration  and  the  practice  in  accordance 
witii  it  are  erroneous,  and  analogous  cases, 
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maxims,  and  general  rules  of  law  are 
brought  to  our  attention  to  sustain  this  po- 
sition. Counsel  say  that  the  defendant  made 
its  representation  and  owed  its  duty  to  a 
class  of  persons,  that  this  class  included  all 
who  might  take  the  check  or  draft  described 
in  the  message  in  reliance  upon  the  tele- 
gram, and  that  the  defendant  is  a  member 
of  this  class.  They  cite  in  support  of  this 
contention  these  cases:  Swift  v.  Winter- 
botham,  L.  R.  8  Q.  B.  244,  253 ;  Bedford  v. 
Bagshaw,  29  L.  J.  Exch.  N.  S.  65;  Polhill 
V.  Walter,  3  Barn.  &  Ad.  114;  North  Atchi- 
son Bank  v.  Garrettson,  2  C.  C.  A.  145,  4  U. 
S.  App.  567,  61  Fed.  168,  47  Fed.  867,  871; 
Tyler  v.  Savage,  143  U.  S.  79,  36  L.  ed.  82, 
12  Sup.  Ct.  Rep.  340;  and  Bank  of  Mon- 
treal V.  Thayer,  2  McCrary,  1,  7  Fed.  622. 
But  the  class,  if  any,  to  which  a  telegraph 
company  owes  this  duty  in  regard  to  the 
transmission  of  messages  concerning  com- 
mercial paper,  does  not  include  all  who  may 
see  the  messages  and  take  the  paper  in  reli- 
ance upon  them.  McComick  v.  Western  U. 
Teleg.  Co.  supra.  If  the  concession  were 
made  that  the  representation  here  was  made, 
and  that  the  duty  was  owing  to  a  class,  that 
class  would  necessarily  be  limited  by  the 
general  rule  that  it  was  those  only  to  whom 
the  company  might  reasonably  have  antici- 
pated that  the  representation  wpuld  be  con- 
veyed that  its  duty  was  owing.  Concede 
that  the  company  might  have  reasonably 
anticipated  that  the  addressee  would  pur- 
chase or  discount  the  draft,  and  that  it 
would  thereafter  in  the  ordinary  course  of 
business  indorse  and  transfer  it  with  the 
telegram  to  a  purchaser  for  value,  and  that 
in  this  way  the  draft  and  the  message  might 
pass  to  remote  indorsees  or  purchasers; 
the  addressee  and  the  indorsees  or  purchas- 
ers under  the  addressee  might  then  oon- 
stitute  a  class  to  which  the  company 
might  owe  the  duty  of  truthful  repre- 
sentation. But  the  plaintiffs  are  not 
of  this  class,  and  it  could  not  include  them 
or  others  than  those  who  purchased  the 
draft  directly  or  remotely  from  the  ad- 
dressee, because  a  person  of  ordinary  pru- 
dence and  diligence  in  the  situation  of  the 
company  could  not  have  reasonably  antici- 
pated that  any  but  the  addressee  and  its 
immediate  and  remote  indorsees  and  pur- 
chasers would  see  or  act  upon  the  telegram. 
In  the  ordinary  course  of  commercial  busi- 
ness no  others  would  become  aware  of  or  act 
upon  it.  Much  less  could  such  a  person 
have  anticipated  that  the  plaintiffs,  with- 
out the  purchase  of  any  draft  from  the  ad- 
dressee, would  take  an  original  draft  from 
Barnes  to  themselves,  would  go  to  the  ad- 
dressee and  read  a  telegram  which  disclosed 
no  interest  in  them,  and  then,  in  reliance 
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upon  it«  would  deliver  cattle  and  lose  their 
price.  The  remarks  of  Judge  Van  Devanter 
in  the  opinion  of  this  court  upon  the  former 
liearing  of  this  case  are  pertinent  here.  He 
said:  'Tt  is  true  that  checks  and  drafts 
are,  for  purposes  of  collection,  frequently 
committed  by  the  payee  or  holder  to  a  bank 
under  circumstances  where  the  bank  does 
not  become  the  owner,  risks  nothing  upon 
the  probability  of  payment  by  the  drawee, 
and  is  not  influenced  by  information  upon 
that  subject;  but  this  telegram  contains 
nothing  which  suggests  that  it  relates  to 
such  a  transaction.  In  the  absence  of  any- 
thing to  the  contrary,  the  influence  to  be 
properly  drawn  from  the  face  of  a  telegram 
or  other  communication  of  this  nature  is 
that  it  relates  to  a  matter  which  concerns 
the  one  addressed,  and  that  it  is  his  action, 
and  not  that  of  another,  which  is  to  be  in- 
fluenced. That  no  inference  of  its  relation 
to  a  transaction  like  that  between  plaintiffs 
and  Barnes  properly  or  reasonably  arises 
from  the  face  of  this  telegram  is  quite  mani- 
fest when  it  is  considered  that  the  telegram 
does  not  make  the  slightest  reference  to  any 
past  or  prospective  sale  of  cattle  or  other 
property,  or  to  any  person  other  than  the 
addressee,  the  sender,  and  Barnes,  or  to  an 
nhhonce  of  interest  on  the  part  of  any  one 
of  them  in  the  information  given."  West- 
ern IT.  Teleg.  Co.  v.  Schriver,  64  C.  C.  A.  96. 
08.  12fl  Fed.  344,  346. 

The  authorities  cited  are  not  inconsistent 
with  this  view.  They  are  cases  in  which 
indorsees  or  purchasers  of  notes  or  bills  in 
the  ordinary  course  of  business  from  those 
to  whom  the  representations  were  made,  or 
persons  to  whom  such  representations  were 
directly  made,  had  lost  in  reliance  upon 
them,  or  cases  in  which  the  communication 
of  the  representations  to  third  parties  and 
the  loss  upon  it  were  its  natural  and  prob- 
able effect.  Polhill  v.  Walter,  3  Bam.  & 
Ad.  114,  123,  and  Lobdell  v.  Baker,  3  Met. 
469,  are  typical  and  perhaps  the  strongest 
authorities  in  support  of  the  contention  of 
the  plaintiffs.  In  the  former  the  remote 
indorsee  of  the  payee  of  a  draft  recovered 
from  one  who  accepted  it  in  the  name  of  the 
drawee  without  authority.  In  the  latter  the 
remote  indorsee  of  a  note  from  one  to  whom 
the  owner  had  sold  it  under  a  representation 
that  a  prioi'  indorsement  was  valid,  which 
had  been  made  by  a  minor  and  which  he 
knew  to  be  void,  obtained  a  judgment 
against  the  original  owner.  The  case  of 
Swift  V.  Winterbotham,  L.  R.  8  Q.  B.  244, 
253,  is  of  a  different  character,  but  it  is 
wide  of  the  mark  in  this  action.  In  that 
case  one  bank  inquired  of  another  the  finan- 
cial standing  of  Sir  W.  Russell,  and  received 
an  answer  that  it  was  good,  when  the  second 
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bank  knew  that  it  was  bad.  The  inquiry  had 
been  made  for  a  customer  of  the  first  bank  to 
whom  the  latter  communicated  the  answer 
upon  which  he  relied  to  his  injury.  He  re- 
covered of  the  second  bank  because  a  eostom 
of  the  banks  in  England  was  proved  to  make 
such  inquiries  for  their  customers,  and  it 
was  held  that  the  second  bank  might  have 
reasonably  anticipated,  in  view  of  this  cus- 
tom, that  its  answer  would  be  conveyed  to, 
and  acted  upon  by,  such  a  customer.  The 
evidence  discloses  no  custom  in  this  coun- 
try that  the  telegraphic  aoceptance  of  a 
diuft  that  is  directed  by  one  bazik  to  another 
which  has  not  requested  it,  or  inquired  for 
it,  is  communicated  to,  and  acted  upon  by,  a 
customer  of  the  addressee,  to  his  injury,  llie^ 
telegraph  company  could  not  have  reasona- 
bly anticipated  such  a  result  as  the  probable 
effect  of  the  delivery  of  a  telegram  to  the 
Bank  of  Britt.  It  is  not  here  decided  that 
the  immediate  and  remote  purchasers  of 
commercial  paper  in  the  ordinary  course  of 
business  from  the  addressee  of  a  telegram, 
which  contains  a  misrepresentation  relative 
to  the  paper,  may  recover  of  the  telegraph 
company  any  losses  they  sustain  thereby. 
If  they  may,  the  plaintiffs  do  not  belong  to 
that  class.  The  conclusion  here  is  that  a 
telegraph  company  does  not  owe  the  duty  to 
exercise  ordinary  care  to  make  truthful  rep- 
resentations only  in  the  transmission  of  tele- 
grams concerning  commercial  paper  to  those 
who  acquire  the  paper,  but  who  are  neither 
addressees  of  the  telegrams  nor  the  imme- 
diate or  remote  indorsers  or  purchasers  of 
it  from  the  addressees,  in  the  absence  of  any 
notice  that  they  have  an  interest  in  such 
messages. 

Counsel  invoke  the  rules  that  where  one 
supplies  another  with  the  means  of  perpe- 
trating a  fraud  against  one  person,  and  it  in 
inflicted  upon  another  by  the  use  of  thoso^ 
means,  he  is  liable  for  the  loss,  and  that, 
where  one  of  two  innocent  persons  must  suf- 
fer from  the  fraud  of  a  third,  that  one^ 
should  bear  the  loss  who  enabled  the  third 
party  to  inflict  the  injury.  They  argue  that, 
because  the  telegraph  company  furnished  the^ 
telegraph  and  the  operator  by  means  of 
which  Barnes  was  enabled  to  defraud  the 
plaintiffs,  the  company  is  liable  to  the  latter, 
although  it  acted  without  fault  or  negli- 
gence. But  the  rules  upon  which  reliance  i< 
here  placed  are  not  of  universal,  or  even  of 
general,  application.  Their  effect  is  limited 
to  cases  in  which  the  party  charged  ha$% 
by  fraud  or  through  negligence,  or  by 
his  actual  or  apparent  authority  to  an 
agent,  provided  the  third  party  with 
the  opportunity  to  commit  the  wrong* 
and  to  cases  in  which  he  has  derived 
benefit    from    the   loss    inflicted    upon    an- 
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other  by  the  fraud  of  the  third.  Cases  of 
the  first  class  are  Wilson  v.  Green^  25  Vt. 
450,  60  Am.  Dec.  279;  Bauman  v.  Bowles, 
51  111.  3B0;  Walters  v.  Western  ft  A.  R.  Oo. 
56  Fed.  369,  371.  Oases  of  the  second  class 
are  Bridgeman  v.  Green,  Wilmot's  Notes,  64; 
Huguenin  v.  Baseley,  14  Ves.  Jr.  288,  289 ; 
Gordon  v.  McOarty/s  WTiart.  407,  411;  Cbm. 
V.  Call,  21  Pick.  616,  32  Am.  Dec.  284; 
Tuckwell  V.  Lambert,  5  Gush.  23.  Wilson 
y.  Green  is  typical  of  its  class.  A  creditor 
who  held  the  unpaid  note  of  his  debtor, 
signed  by  two  sureties,  delivered  it  to  the 
debtor  to  enable  him  to  defeat  a  trustee 
process  by  producing  the  note  in  support  of 
his  testimony  that  it  was  paid.  Wliile  the 
debtor  had  the  note  for  this  purpose,  he  ex- 
hibited it  to  the  sureties  and  led  them  to 
believe  that  he  had  paid  it,  to  thefr  injury. 
The  court  held  that  the  creditor  was  charge- 
able with  the  loss  sustained  by  the  sureties, 
because  he  delivered  the  note  to  the  debtor 
for  a  dishonest  purpose.  But  it  expressly 
decided  that,  if  he  had  intrusted  it  to  his 
debtor  for  an  honest  purpose,  he  would  not 
have  been  liable  for  the  loss.  The  rules  have 
no  application  to  the  vast  majority  of  cases 
in  which  one  of  two  innocent  parties  suf- 
fers from  the  fraud  of  a  third.  One  fur- 
nishes writing  materials  to  another,  who 
forges  a  note  and  defrauds  an  innocent  third 
party;  one  delivers  a  check  to  another  in  the 
ordinary  course  of  business  in  the  payment 
of  a  debt,  the  payee  raises  it  and  sells  it  to 
an  innocent  purchaser ;  one  purchases  trans- 
portation of  a  railroad  company,  and  travels 
to  a  distant  city  and  defrauds  a  stranger; 
one  personates  another,  and,  by  means  of  the. 
telegraph  and  operator,  sends  a  forged  tele- 
gram. Western  U.  Teleg.  Co.  y.  Meyer,  61 
Ala.  158,  32  Am.  Rep.  1.  But  in  these  cases, 
and  in  the  vast  majority  of  cases  in  which  an 
innocent  party  furnishes  to  a  third  person 
the  means  to  commit  a  fraud,  he  incurs  no 
liability  to  the  victim.  Real  or  apparent 
agency,  fraud,  negligence,  or  the  derivation 
of  benefit  from  the  fraud,  are  indispensable 
conditions  of  a  liability  under  the  rules  in- 
voked here.  Friedlander  v.  Texas  &  P.  R. 
Co.  130  U.  S.  416,  424,  32  L.  ed.  991,  994, 
9  Sup.  Ct.  Rep.  570,  is  an  illustration  of  the 
limitation  of  these  rules.  A  station  agent 
fraudulently  made  a  bill  of  lading  in  favor 
of  one  Lahnstein  when  the  railway  company 
had  received  none  of  the  merchandise  de- 
scribed therein.  Lahnstein  attached  the  bill 
to  a  draft,  and  obtained  $8,000  from  Fried- 
lander  and  Company  upon  it.  The  railway 
company  had  provided  the  railroad,  the  sta- 
tion agent,  and  the  blank  bill  of  lading,  by 
means  of  which  Lahnstein  was  enabled  to 
perpetrate  the  fraud.  But  the  Supreme 
Court  denied  a  recovery  because  the  station 
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agent  was  without  authority  to  issue  the 
bill  in  the  absence  of  the  goods,  although 
the  railway  company  had  furnished  him  with 
the  means  which  he  and  his  confederates 
used  to  commit  the  fraud. 

Cases  of  the  second  class  rest  upon  the 
proposition  that  whoever  receives  money, 
property,  or  benefit  from  another  through 
the  fraud  of  a  third  person  should  make  res- 
titution. ''Let  the  hand  receiving  it  be  ever 
so  chaste,  yet,  if  it  comes  through  a  corrupt, 
polluted  channel,  the  obligation  of  restitu- 
tion will  follow  it."  Bridgeman  v.  Green, 
Wilmot's  Notes,  64.  "The  damage  which 
grounds  the  action  follows  the  property." 
1  Am.  Lead.  Cas.  643.  The  case  in  hand 
comes  within  neither  class,  but  falls  beyond 
the  limitation  of  liability  under  these  rui'ss. 
Barnes  was  neither  the  real,  nor  the  appar- 
ent, agent  of  the  defendant.  It  supplied  its 
telegraph  and  operator  without  negligence, 
for  an  honest  purpose,  and  it  derived  no 
benefit  from  the  loss  of  the  plaintiffs.  It  is 
not  liable  to  them  under  the  rules  cited. 

It  is  contended  that,  because  the  telgraph 
company  owes  the  duty  of  care  to  receive 
and  transmit  messages  correctly  to  the  ad- 
dressees, to  the  senders,  and  to  the  undis- 
closed principals  of  the  senders,  it  therefore 
owes  it  to  the  undisclosed  principals  of  ad- 
dressees. But  the  duty  to  the  imdisclosed 
principals  of  senders  rests  on  the  fact  that 
contracts  have  been  made  between  the  send- 
ers and  the  telegraph  company,  and  that  in 
the  negotiation  and  enforcement  of  contracts 
the  law  places  undisclosed  principals  in  the 
shoes  of  their  agents,  so  that  the  telegraph 
company,  which  must  know  the  law,  is 
charged  with  notice,  and  may  reasonably  an- 
ticipate that  its  misrepresentations  may  af- 
fect them.  It  has  no  contracts  with  ad- 
dressees, and  hence  it  is  not  charged  by  the 
law  with  notice  that  their  undisclosed  princi- 
pals, or  others  to  whom  they  may  display 
the  messages,  will  probably  be  affected  by 
them.  For  the  same  reason,  the  .case  of 
Culliford  V.  Gadd,  28  Jones  &  S.  343,  17  N. 
Y.  Supp.  457,  and  others  of  like  character, 
which  are  pressed  upon  our  attention  with 
great  force,  are  neither  controlling  nor  per- 
suasive. In  that  case  an  agent  of  an  undis- 
closed principal  was  induced  by  misrepre- 
nentatious  made  to  him  to  purchase  an  in- 
terest in  a  syndicate,  and  to  pay  for  it  with 
money  of  his  principal.  Tlie  latter  was  per- 
mitted to  recover.  The  duty  to  the  undis- 
closed principal  in  that  and  other  cases  of 
like  character  is  founded  on  the  contracts. 
As  there  are  no  such  contracts  with  ad- 
dressees, no  such  duty  to  their  unknown 
principals  arises.  Nor  is  the  case  of  Perkins 
V.  Evans,  61  Iowa,  35,  36,  15  N.  W.  584, 
more  pertinent.    In  that  case  the  undisclosed 
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principal  of  an  agent  who  had  been  induced 
to  purchase  property,  to  his  injury,  by  a 
false  entry  Imowingly  niade  by  the  auditor 
on  the  books  of  the  county,  was  permitted 
to  recover  his  damages  in  an  action  on  the 
bond  of  the  auditor.  The  books  were  public 
records.  The  entries  on  them  were  repre- 
sentations to  all  who  might  lawfully  ex- 
amine and  rely  upon  them,  and  the  natural 
and  probable  effect  of  false  entries  in  them 
was  the  deceit  and  injury,  not  only  of  those 
who  personally  examined  them,  but  also  of 
their  undisclosed  principals  as  well,  because 
it  is  common  knowledge  that  those  who  make 
such  examinations  are  generally  the  agents 
of  others.  The  message  in  tills  case  was  a 
private  communication.  It  was  directed  to 
a  single  addressee.  The  company  was  for- 
bidden by  law  to  disclose  it  to  others  ( Iowa 
Code  1897,  §  2162),  and  such  messages  are 
generally  intended  for  and  acted  upon  by 
those  to  whom  they  are  directed,  and  not  by 
others.  There  is  no  persuasive  analogy  be- 
tween these  cases. 

An  argument  by  analogy  is  drawn  from 
actions  against  transporation  companies, 
it  is  said  that  the  duties  and  liabilities  of 
telegraph  companies  are  like  those  of  com- 
mon carriers,  and  that,  as  owners  of  prop- 
erty who  are  neither  consignors  nor  con- 
signees, and  whose  interest  is  unknown  to  a 
carrier,  may  recover  for  an  injury  or  loss  to 
their  property  during  its  transportation, 
anyone  interested  in  a  telegram  ^ould  be 
permitted  to  recover  for  negligence  in  its  re- 
ceipt or  transmission.  The  argument  proves 
too  much.  It  proves  that  telegraph  com- 
panies are  liable  for  injuries  to  strangers  to 
the  telegrams,  their  senders,  and  addressees, 
while  the  undisputable  law  is  the  contrary. 
Moreover,  carriers  are  insurers  of  the  safe 
transportation  of  goods.  Telegraph  com- 
panies are  not  guarantors  of  the  correct  re- 
ceipt and  transmission  of  messages.  Actions 
for  loss  or  injury  to  property  in  transporta- 
tion rest  upon  the  ownership  and  loss  or 
injury,  actions  for  misrepresentations  of 
messages  through  negligence,  upon  the  duty 
to  exercise  care  to  tell  the  truth,  upon  the 
breach  of  that  duty,  upon  reliance  upon  the 
misrepresentation,  and  upon  resulting  in- 
jury. The  bases  of  the  actions  and  the  rules 
of  law  which  govern  them  differ  so  widely 
that  this  argument  by  analogy  fails  to  con- 
vince. 

The  telegraph  cases  are  cited  and  ex- 
haustively reviewed.  But,  when  the  opinions 
in  them  are  carefully  read  and  analyzed, 
they  recognize  and  affirm  the  rule  that  a 
company  owes  a  duty  and  incurs  a  liability 
to  those  parties  only  of  whose  interest  it 
has  notice  and  for  those  injuries  only  which 
it  might  reasonably  anticipate.  The  perti- 
nent cases  fall  into  four  classes :  ( 1 )  Those 
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which  assert  a  duty  and  liability  to  the  un- 
disclosed principal  of  the  sender.  MillikeD 
V.  Western  U.  Teleg.  Co.  110  N.  Y.  403,  1 
L.R.A.  281,  18  N.  E.  251;  Harkness  v.  West- 
ern U.  Teleg.  Co.  73  Iowa,  190,  5  Am.  St. 
Rep.  672,  34  N.  W.  811;  Leonard  v.  New 
York,  A.  &  B.  Electro  Magnetic  Teleg.  Co. 
41  N.  Y.  544,  1  Am.  Rep.  446;  Cashion  v. 
Western  U.  Teleg.  Co.  124  N.  C.  459,  45 
L.R.A.  160,  32  S.  E.  746;  Western  U.  Teleg. 
Co.  V.  Morris,  28  C.  C.  A.  56,  58  U.  S.  App. 
211,  83  Fed.  992;  Western  U.  Teleg.  Co.  v. 
Adams,  75  Tex.  531,  6  L.R.A.  844,  16  Am. 
St.  Rep.  920,  12  S.  W,  857;  Western  U. 
Teleg.  Co.  v.  Broesche,  72  Tex.  654,  13  Am. 
St.  Rep.  543,  10  S.  W.  734;  Western  U. 
Teleg.  Co.  v.  Church,  3  Nebr.  (Unof.)  22,  57 
L.R.A.  906,  90  N.  W.  878.  (2)  Those 
which  recognize  a  duty  and  liability  to  a 
person  who  appears  on  the  face  of  the  tele- 
gram to  be  its  beneficiary  although  neither 
the  sender  nor  the  addressee.  Western  U. 
Teleg.  Co.  v.  Mellon,  96  Tenn.  66,  33  S.  W. 
725;  Western  U.  Teleg.  Ca  v.  Adams,  supra; 
Western  U.  Teleg.  Co.  v.  McKibben,  114  Ind. 
5U,  14  N.  E.  894.  (3)  Those  which  deny 
any  duty  or  liability  to  those  who  do  not 
appear  from  the  message  to  have  any  inter- 
est in  it.  McCornick  v.  Western  U.  Teleg. 
Co.  38  L.R.A.  684,  25  C.  C  A.  35,  49  U.  S. 
App.  116,  79  Fed.  449;  Western  U.  Teleg. 
Co.  V.  Kirkpa trick,  76  Tex.  217,  218,  18  Am. 
St.  Rep.  37,  13  S.  W.  70;  Western  U.  Teleg. 
Co.  V.  Carter,  85  Tex.  580,  34  Am.  St.  Rep. 
826,  22  S.  W.  961 ;  Morrow  v.  Western  U. 
Teleg.  Co.  107  Ky.  617,  54  S.  W.  863.  (4) 
The  decision  which  denies  any  liability  to  the 
undisclosed  principal  of  the  addressee.  I-«e 
V.  Western  U.  Teleg.  Co.  51  Mo.  App.  375. 
In  the  cases  of  the  two  latter  classes  the 
duty  and  liability  are  denied  on  the  ground 
that  the  company  received  no  notice  from 
the  telegrams  of  their  probable  existence,  and 
hence  could  not  have  anticipated  injuries  to 
those  who  did  not  appear  to  be  beneficiaries 
of  the  messages  or  to  be  likely  to  incur  the 
damages  which  were  sought.  In  Western  17. 
Teleg.  Co.  v.  Kerr,  4  Tex.  Civ.  App.  280,  2a 
S.  W.  564,  565,  the  court  refused  to  permit 
the  undisclosed  principal  of  a  sender  to  re- 
cover damages  for  mental  anguish  on  tlie 
ground  that  such  damages  could  not  have 
been  reasonably  anticipated  and  were  not  the 
natural  consequence  of  the  negligence,  al- 
though the  right  of  such  a  principal  to  main- 
tain the  action  for  such  damages  as  appeared 
from  the  telegram  to  be  likely  to  result  to 
her  was  conceded.  The  same  ruling  may  be 
found  in  Pacific  Exp.  Co.  ▼.  Redman  (Tex. 
Civ.  App.)  60  S.  W.  677.  In  Cashion  v. 
Western  U.  Teleg.  Co.;  Western  U.  Teleg. 
Co.  V.  Broesche;  and  Western  U.  Teleg.  Co. 
V.  Church, — supra,  all  the  damages  which 
the  undisclosed  principal  of  a  sender  may 
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suffer  are  held  to  have  been  reasonably  an- 
ticipated by  the  telegraph  company,  and  re- 
<x)verable.  In  Western  U.  Teleg.  Co.  v. 
Wood,  21  L.R.A.  706,  6  C.  C.  A.  432,  13  U.  S. 
App.  317,  57  Fed.  471,  the  addressee  of  a 
telegram  wa;;  denied  damages  for  mental  suf- 
fering and  for  failure  to  attend  to  business 
before  a  person  named  in  the  message  died, 
because  the  telegram  did  not  indicate  any  re- 
lationship or  business  between  the  addressee 
and  the  deceased.  A  more  extended  review  of 
cases  would  be  futile.  Suffice  it  to  say  that 
through  them  all  the  line  of  demarcation  be- 
tween legal  injury  and  that  damnum  absque 
injuria  for  which  courts  may  not  grant  re- 
lief 18  the  answer  to  the  question  whether 
the  message  gave  such  notice  of  the  interest 
and  probable  injury  of  the  plaintiff  that  the 
company  might  reasonably  have  anticipated 
the  latter  as  the  natural  and  probable  effect 
of  its  negligence. 

Tlie  arguments  and  briefs  in  this  case  seem 
to  have  invoked  with  rare  ability  and  per- 
suasive power  every  reason  and  decision  that 
makes  for  the  contention  of  either  of  the 
parties.  An  endeavor  has  been  made  to  con- 
sider them  with  patience  and  deliberation, 
but  nothing  has  been  presented  which  con- 
clusively answers  the  question  whether  a 
telegraph  company  is  liable  to  the  undis- 
closed principal  of  an  addressee  in  favor  of 
the  plaintiffs.  That  answer  must  therefore 
be  deduced  from  the  general  rules  of  law 
which  govern  actions  for  negligence  and  mis- 
representation to  which  reference  was  made 
in  the  earlier  part  of  this  opinion.  One  who 
makes  a  false  representation  owes  no  duty 
of  care  to  tell  the  truth  to  those  to  whom 
he  does  not  communicate  it,  to  whom  he 
does  not  anticipate  that  it  will  be  communi- 
cated, and  to  whom  a  person  of  ordinary 
prudence  in  his  situation  would  not  have 
anticipated  that  it  would  be  conveyed.  The 
message*  was  directed  to  the  Commercial 
Bank  of  Britt.  It  was  a  private  communi- 
cation. The  company  was  prohibited  from 
disclosing  it  to  others  than  the  addressee. 
The  presumption  was  that  it  was  intended 
for  and  would  be  permitted  to  affect  the 
addressee  only.  The  plaintiffs  were  not  men- 
tioned in  it,  and  it  contained  nothing  from 
which  a  person  of  reasonable  prudence  could 
have  anticipated  that  it  would  be  communi- 
cated to  them.  When,  therefore,  the  tele- 
graph company  delivered  it  to  the  Bank  of 
Britt,  it  made  no  representation  to  the 
plaintiffs,  it  intended  to  make  none,  and  it 
could  not  have  anticipated  that  any  would 
be  made.  A  person  of  ordinary  prudence  and 
intelligence  in  its  situation  would  not  have 
anticipated  that  this  telegram  would  be  con- 
veyed to  them.  Witness  the  fact  that  no 
report  of  final  judgment  for  the  breach  of 
this  duty  of  truthful  representation  to  the 
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undisclosed  principal  of  an  addressee  of  a 
telegram  has  been  found  in  the  books,  and 
that  the  decision  of  the  Missouri  court  in 
1892,  that  such  an  action  may  not  be  main- 
tained, still  stands  unchallenged  by  the  de- 
cision of  any  appellate  tribunal.  In  Slade 
v.  Little,  20  Ga.  371,  the  undisclosed  prin- 
cipal of  an  agent  sued  the  defendant  for 
damages  which  resulted  to  him  from  a  mis- 
representation regarding  the  solvency  of  a 
third  party  which  the  defendant  had  made  to 
the  agent.  The  court  denied  the  recovery, 
and  said,  speaking  of  the  plaintiff:  "And^ 
lastly,  how  can  Little  say  that  this  repre- 
sentation was  made  to  himT  The  proof  is 
that  it  was  made  to  McCoy.  It  is  true  that 
the  proof  also  is  that  McCoy  was  his  agent; 
but  there  is  no  proof  that  Slade  knew  this. 
And  it  is  simply  impossible  that  Slade  could 
have  intended  to  deceive  little,  if  he  did  not 
know  that  McCoy  was  representing  Little." 

Again,  the  limitation  upon  actions  for 
damages  for  negligence,  which  has  been 
adopted  by  the  Supreme  Court,  and  general- 
ly approved  and  quoted  throughout  the  land, 
was  expressed  by  Chief  Justice  Beasley  in 
these  words:  **It  is  not  every  one  who  suf- 
fers a  loss  from  the  negligence  of  another 
that  can  maintain  a  suit  on  such  ground. 
The  limit  of  the  doctrine  relating  to  actiona- 
ble negligence  is  that  the  person  occasioning 
the  loss  must  owe  a  duty,  arising  from  con- 
tract or  otherwise,  to 'the  person  sustaining 
such  loss.  Such  a  restriction  on  the  right 
to  sue  for  a  want  of  care  in  the  exercise  of 
employments  or  the  transaction  of  business 
is  plainly  necessary  to  restrain  the  remedy 
from  being  pushed  to  an  impracticable  ex- 
treme. There  would  be  no  bounds  to  actions 
and  litigious  intricacies,  if  the  ill  effects  of 
the  negligences  of  men  could  be  followed 
down  the  chain  of  results  to  the  final  effect." 
Kahl  ▼.  Love,  37  N.  J.  L.  8. 

An  injury  that  is  the  natural  and  proba- 
ble consequence  of  an  act  of  negligence  is 
actionable.  One  that  could  not  have  been 
foreseen  or  reasonably  anticipated  as  the 
probable  effect  of  such  an  act  will  not  sus- 
tain an  action.  An  injury  is  not  actionable 
which  would  not  have  resulted  from  the  act 
of  negligence  except  for  the  interposition  of 
an  independent  cause.  The  injury  to  the 
plaintiffs  in  this  case  could  not  have  been 
reasonably  anticipated  as  the  probable  con- 
sequence of  the  defendant's  negligence.  It 
was  not  the  natural  or  probable  effect  of 
that  negligence.  It  would  not  have  resulted 
without  the  intervention  of  an  independent 
cause,  without  the  communication  of  the 
telegram  to  the  plaintiffs  by  the  responsible 
human  agency  of  the  Commercial  Bank  of 
Britt,  an  intervention  which  could  not  have 
been  reasonably  anticipated  and  which  in- 
terrupted and  turned  aside  the  natural  se- 
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<|uenoe  of  causation  and  relieved  the  defend- 
ant from  the  subsequent  results  of  its  act. 
Wharton,  N^.  §  134;  Bishop,  Kon-Contraet 
Law,  §  42;  Huset  ▼.  J.  L  Case  Threshing 
Mach.  Co.  61  LJLA.  303,  67  C.  a  A.  237,  239, 
1^  Fed.  865,  867. 

For  these  reasons,  the  conclusion  is  that  a 
telegraph  company  does  not  owe  the  duty  to 
exercise  reasonable  care  to  receive  and  trans- 
mit authorized  messages  only  to  the  imdis- 
-closed  principal  of  an  addressee  of  a  mes- 
sage, and  the  judgment  below  is  reversed, 
and  the  cause  is  remanded  to  the  Circuit 
€ourt,  with  instructions  to  grant  a  new 
"trial. 


MISSOURI  SUPREME  COURT. 

(Division  No.  1.) 

TRI-STATE   AMUSEMENT   COMPANY, 
Appt., 
▼. 
FOREST    PARK    HIGHLANDS    AMUSE- 
MENT COMPANY  et  al. 
(192  Mo.  404,  90  S.  W.  1020.) 
Foreign    corporation — ^noncompliance    with 
statute— validity  of  contract. 

A  contract  entered  into  by  a  foreign 
•corporation  within  the  state  before  comply- 
ing with  the  statute  forbidding  it  to  trans- 
act business  in  the  state  without  establisa- 
ing  a  local  office,  an  itgent  to  receive  serv- 
ice of  process,  and  paying  taxes,  is  void; 


and  subsequent  compliance  with  the  terms 
of  the  statute  will  not  enable  the  corpora- 
tion to  maintain  an  action  on  the  contract, 
although  the  statute  provides  a  penalty  for 
failure  to  comply  with  it,  and  declares  that 
no  corporation  failing  to  do  so  ''can  main- 
tain any  suit  or  action"  in  any  of  the  courts 
of  the  state. 

(December  21,  1905.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  St.  Louis  Circuit  C^ourt  in  defend- 
ants' favor  in  an  action  brought  to  recover 
compensation  for  alleged  breach  of  contract 
by  defendants.    Afllrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Virgil  Rule  and  John  D.  Johnson 
for  appellant. 

Messrs.  E.  C.  Crow  and  Rassienr,  Schnur- 
macher,  &  Rassienr  for  respondents. 

Marshall,  J.,  delivered  tilie  opinion  <^  the 
court: 

It  is  not  altogether  dear  whether  this 
action  is  intended  as  a  proceeding  in  equity 
for  an  accounting  and  to  recover  the  amount 
found  to  be  due,  or  whether  it  is  an  action 
at  law  for  damages ;  and  it  is  not  necessary 
to  determine  the  character  of  the  action,  for 
the  result  must  be  the  same  whichever  view 
be  taken  of  the  case.  The  trial  court  sus- 
tained a  demurrer  to  the  petition,  and  the 
plaintiff  appealed. 

The  material  allegations  of  the  petition 


Cue  Note.— Imposition  of  penalty  as  af- 
fecting validity  of  a  contract  made  by  a  for- 
eign corporation  without  complying  with  the 
statutoiy  conditions  of  domg  business. — 
The  general  question  whether  noncompliance 
by  a  foreign  corporation  with  the  statutory 
conditions  of  its  right  to  do  business  within 
the  state  will  invalidate  a  contract  so  as  to 
prevent  its  enforcement  by  the  corporation 
is  discussed  in  the  opinion  in  State  v.  Amer- 
ican Book  Co.  1  LJt.A.(N.S.)  1041,  and  the 
•case  note  appended  thereto.  The  present 
note  is  concerned  only  with  the  bearing  and 
effect  upon  that  general  question  of  the  im- 
position, by  the  statute,  prescribing  the  con- 
ditions, of  a  penalty  for  noncompliance 
therewith,  and,  except  by  way  of  distinction, 
deals  only  with  the  cases  affecting  the  va- 
lidity of  the  contract  as  creating  a  cause  of 
action  available  to,  or  enforceable  by,  the 
corporation  against  the  other  party.  The 
apparent  conflict  of  authority  upon  this 
phase  of  the  question  is  due,  in  part  at 
least,  to  differences  in  the  context  of  the 
various  statutes  by  which  the  penalties  are 
prescribed.  It  is  clear,  of  course,  that,  if  a 
statute  expressly  provides  that  a  contract 
executed  before  compliance  with  its  terms 
shall  be  invalid  or  void,  the  imposition  of  a 
penalty  for  noncompliance  cannot  operate  to 
save  the  contract.  At  the  other  extreme, 
there  can  be  no  doubt  as  to  the  validity  of 
the  contract,  so  far  as  it  is  affected  by  the 
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statute,  when,  as  in  Massachusetts,  the 
statute,  besides  imposing  a  penalty  for  fail- 
ure to  observe  its  terms,  expressly  declares 
that  such  failure  shall  not  affect  the  validity 
of  any  contract  by  or  with  the  corporation. 
It  is  held  in  Rogers  v.  Simmons,  156  Mass. 
259,  29  N.  E.  580,  that  the  latter  provision 
applies  to  contracts  which  arise  by  implica- 
tion of  law  as  well  as  express  contracts. 
Between  these  two  extremes,  there  is  some 
opportunity  for  difference  of  opinion,  though 
even  within  these  limits  the  apparent  con- 
flict among  the  decisions  is  to  some  extent 
explainable  by  variations  in  the  terms  of 
the  statutes. 

It  will  be  observed  that,  by  the  terms  of 
the  statute  involved  in  Tbi-Statb  Amxtse- 

MENT  Co.  V.  FOBEST  PaBK  HIGHLANDS  AMUSE- 
MENT Co.,  the  foreign  corporation,  ''before  it 
shall  be  authorized  or  permitted  to  transact 
business  in  the  state,"  is  required  to  comply 
with  the  conditions  prescribed  by  the  stat- 
ute. The  Colorado  statute  which  was  In- 
volved in  Fritts  v.  Palmer,  132  U.  S.  282,  33 
L.  ed.  317,  10  Sup.  Ct.  Rep.  93,  contained  an 
almost  identical  provision.  It  also  contained 
a  further  provision,  which,  as  construed  by 
the  court,  declared  that  a  foreign  corpora- 
tion should  not  be  permitted  to  mortgage 
its  property  within  the  state  until  it  had 
acquired,  in  the  mode  prescribed  by  the  stat- 
ute, the  right  to  do  Dusiness  in  the  state. 
By  a  still  further  provision,  the  failure  to 
comply  with  the  requirements  of  the  act 
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are  that  the  plaintiff  company  is  a  corpora- 
tion organized  under  the  laws  of  the  state  of 
Illinois;  that  on  the  5th  of  April,  1898,  the 
defendant  company  had  a  leasehold  interest 
in  and  to  certain  real  estate  situated  in  the 
city  of  St.  liouis,  and  lying  just  south  of 
Forest  Park,  on  which  it  maintained  a  pleas- 
uri!  resort,  with  pavilion,  theater,  stage,  and 
other  buildings,  used  for  giving  theatrical 
performances;  that  the  stage  faced  the  pa- 
vilion, and  the  latter  was  surrounded  by  a 
railing,  in  which  were  more  than  1,000  seats 
for  persons  attending  the  performance,  and 
which  are  hereafter  referred  to  as  "reserved 
seats;"  that  back  of  the  reserved  seats  there 
was  an  open  space  for  chairs  for  like  pur- 
poses, but  without  being  inclosed  with  a 
railing;   that  on  the    5th    of    April,   1898, 


the  plaintiff  entered  into  a  written  contract 
with  the  defendant  company  and  one  John 
D.  Hopkins,  by  which  the  defendant  com- 
pany agreed  to  furnish  to  the  plaintiff  the 
pavilion,  theater,  and  reserved  seats  for  the 
purpose  of  giving  theatrical  performances 
therein,  beginning  on  the  2d  of  May,  1898, 
and  expiring  fifteen  weeks  thereafter,  the 
performances  to  be  daily  performances,  with 
Wednesday,  Saturday  and  Sunday  matinees; 
that  the  plaintiff  was  to  furnish  the  per- 
formances, do  certain  advertising,  and  to 
receive  the  25  cents  per  person  paid  for  ad- 
mission to  the  reserved  seats,  and  one  half 
of  the  10  cents  per  person  charged  for  ad- 
mission to  the  unreserved  seats,  and,  if  the 
amount  so  received  by  plaintiff  did  not  equal 
$1,200  per  week,  the  defendant  was  to  make 


rendered  the  officers,  agents,  and  stockhold- 
ers personally  liable  on  the  contract,  of  the 
corporation.  The  court  held  that  the  fair 
implication  was  that,  in  the  judgment  of  the 
legislature,  tlie  latter  penalty  was  ample  to 
effect  the  object  of  the  statute  prescribing? 
the  conditions  on  which  foreign  corporations 
might  do  business  within  the  state;  and  that 
the  additional  penalty  of  the  forfeiture  to 
the  grantor,  or  those  claiming  under  him, 
of  lands  in  the  sti'-te,  conveyed  to  suohalor- 
eign  corporation  before  it  had  acquired  the 
right  to  do  business  in  the  state,  was  not 
imposed. 

Though  the  decision  had  reference  to  an 
executed  conversance,  the  reasoning  of  the 
opinion  seems  to  be  equally  applicable  to 
an  executory  contract.  And  it  expressly  held 
in  Rockford  Ins.  Co.  v.  Rogers,  9  Colo.  App. 
121,  47  Pac.  848,  and  Helvetia  Swiss  F.  Ins. 
Co.  v.  Edward  P.  AUis  Co.  11  Colo.  App.  264, 
53  Pac.  242,  upon  the  same  reasoning  that 
noncompliance  with  the  conditions  of  the 
Colorado  statute  does  not  render  an  execu- 
tory contract  void  or  unenforceable  by  the 
foreign  corporation. 

And,  upon  similar  reasoning,  it  was  held 
in  Northwestern  Mut.  L.  Ins.  Co.  v.  Over- 
holt,  4  Dill.  287,  Fed.  Cas.  No.  10,338,  that 
noncompliance  by  a  foreign  corporation  with 
the  statute  of  the  late  territory  of  Colorado 
requiring  foreign  corporations  to  comply 
with  certain  conditions  within  thirty  days 
after  commencing  business  within  the  terri- 
tory and  prescribing  a  penalty  for  failure  to 
do  80,  did  not  render  a  contract  void  or  un- 
enforceable by  the  corporation. 

So,  a  provision  of  a  statute  imposing  a 
penalty  "for  every  day  that  business  is  done 
by  a  foreign  corporation  without  register- 
ing" as  required  by  law  does  not  of  itself 
render  void  contracts  made  by  such  corpora- 
tion while  unregistered.  Edison  General 
Electric  Co.  V.  Canadian  Pacific  Nav.  Co.  8 
Wash.  370-,  24  L.R.A.  316,  40  Am.  St.  Rep. 
910,  36  Pac.  260. 

In  Dearborn  Foundry  Co.  v.  Augustine,  5 
Wash.  69,  31  Pa«.  327,  and  La  France  Fire 
Engine  Co.  v.  Mount  Vernon,  9  Wash.  142, 
43  Am.  St.  Rep.  827,  37  Pac.  287,  38  Pac.  80, 
also,  it  was  held  that  the  noncompliance 
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with  the  Washington  statute  did  not  render 
the  contract  void  or  unenforceable  by  the 
corporation. 

Under  the  West  Virginia  statute,  which 
declares  that  a  foreign  corporation,  unless 
otherwise  provided,  may  hold  property  and 
transact  business  in  the  state  upon  comply- 
ing with  the  requirements  of  the  statute, 
and  not  otherwise;  and  declares  that  any 
foreign  corporation  which  shall  do  busi- 
ness in  the  state  without  having  complied 
with  the  provisions  of  the  statute  shall  be 
guilty  of  a  misdemeanor,  and  subject  to  a 
certain  penalty  for  each  month  its  failure 
so  to  comply  shall  continue, — it  is  held  that 
failure  to  comply  with  the  conditions  of  the 
statute  does  not  render  the  contract  void  so 
as  to  preclude  an  action  thereon  by  the  cor- 
poration. Toledo  Tie  &  Lumber  Co.  v. 
Thomas,  33  W.  Va.  566,  25  Am.  St.  Rep.  925, 
11  S.  E.  37;  Thompson  v.  National  Mut. 
Bldg.  &  L.  Asso.  57  W.  Va.  556,  50  S.  E.  756. 

Largely  upon  the  authority  of  Toledo  Tie 
&  Lumber  Co.  v.  Thomas,  supra,  it  was  held 
in  State  Mut.  F.  Ins.  Asso.  v.  Brinklev  Stave 
&  Heading  Co.  61  Ark.  1,  29  L.R.A.  712,  54 
Am.  St.  Rep.  191,  31  S.  W.  157,  that  the 
failure  of  a  foreign  insurance  company  to 
comply  with  the  conditions  prescribed  by  the 
Arkansas  statute  declaring  that  no  foreign 
corporation  shall  do  business  in  the  State 
until  such  compliance,  and  declaring  that  the 
violation  of  the  statute  shall  render  the  cor- 
poration guilty  of  a  misdemeanor  and  sub- 
ject to  a  penalty, — did  not  prevent  the  com- 
pany from  enforcing  a  claim  for  premiums 
due  "for  insurance. 

So,  Garratt  Ford  Co.  v.  Vermont  Mfg.  Co. 
20  R.  L  187,  38  L.R.A.  546,  78  Am.  St.  Rep. 
852,  37  Atl.  948,  holds  that  a  contract  is  not 
rendered  void  by  noncompliance  with  a  stat- 
ute providing  that  a  foreign  corporation 
shall  not  carry  on  business  within  the  state 
until  it  shall  have  complied  with  certain 
conditions,  and  that  no  person  shall  act  as 
agent  or  officer  for  such  a  corporation  un- 
less such  conditions  are  complied  with,  and 
that  every  person  so  acting  shall  be  fined. 

And  noncompliance  with  the  conditions 
prescribed  by  the  Indiana  act  of  1852  (1  Rev. 
Stat.  1876,  p.  373),  requiring  agents  of  for- 
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up  the  deficit;  that  settlements  on  account 
of  the  25  cents  admission  should  be  made 
each  Tuesday,  and  the  settlements  for  the 
one  half  of  the  10-cent  admissions  were  to 
be  made  daily;  that  the  defendant  Hopkins 
was  to  act  as  manager  of  the  theatrical  per- 
formances, and  that  the  defendant  company 
was  to  have  the  right  to  sell  wines,  liquors, 
and  other  refreshments  anywhere  on  the 
grounds,  including  the  space  set  apart  for 
reserved  seats;  that,  pursuant  to  the  con- 
tract, plaintiff  company  entered  upon  the 
performance  thereof,  and  gave  theatrical 
performances  at  the  times  specified  until  on 
or  about  the  10th  of  September,  1898,  when 
the  defendant  company  refused  to  allow  the 
plaintiff  company  to  further  perform  the 
conditions  of  the  agrr  -ment,  and  has  ever 


since  80  refused;  that  the  defendant  com- 
pany knew  when  it  entered  into  the  contract, 
that  the  agreement  between  plaintiff  and 
said  Hopkins  was  that  the  plaintiff  was  to 
pay  all  the  expenses  incident  to  the  contract 
on  its  part>  and  be  entitled  to  all  the  profits 
realized  therefrom,  and  that  thereafter,  to 
wit,  on  August  29,  1898,  for  a  valuable  con- 
sideration, Hopkins  sold  and  assigned  to  the 
plaintiff  all  of  his  interest  in  said  contract 
The  petition  then  charges  that  the  defend- 
ant company  was  guilty  of  a  breach  of  ita 
contract  on  the  10th  of  September,  1898,  by 
refusing  t)  allow  the  plaintiff  to  carry  out 
the  contract,  and  by  entering  into  an  agree- 
ment with  the  defendant  Hopkins  for  the 
purpose  of  collusively  and  fraudulently  oust- 
ing and  excluding  plaintiff  from  the  prem- 


eign  corporations,  before  entering  upon  the 
duties  of  their  agency  in  the  state,  to  com- 
ply with  certain  conditions,  and  declaiing 
that  any  such  agent  neglecting  or  refusing 
to  comply  with  such  conditions  shall  be 
fined  in  a  specified  sum,  and  that  foreign 
corporations  shall  not  enforce  in  any  courts 
of  the  state  any  contracts  made  by  their 
agents  before  compliance  with  such  condi- 
tions,— is  held  not  to  render  the  contract 
void,  but  merely  to  suspend  an  action  there- 
on by  the  corporation  until  the  conditions 
have  been  complied  with.  Walter  A.  ,Wood 
Mowing  &  Reaping  Mach.  Co.  v.  Caldwell, 
64  Ind.  270,  23  Am.  Rep.  641;  Smith  v. 
Little,  67  Ind.  649;  Domestic  Sewing  Mach. 
Co.  V.  Hatfield,  58  Ind.  187;  Security  Ssv. 
&  L.  Asso.  V.  Elbert,  153  Ind.  198,  54  N.  E. 
753. 

The  effect  upon  the  question  under  dis- 
cussion of  variations  in  the  context  of  the 
statutes  by  which  the  penalty  is  imposed 
is  apparent  when  the  Indiana  cases  last  cit- 
ed are  compared  with  other  Indiana  cases 
holding  that  noncompliance  with  the  condi- 
tions prescribed  by  the  act  of  December  21, 
1865.  providing  "that  it  shall  not  be  lawful" 
for  any  agent  of  a  foreign  insurance  com- 
pany to  take  risks  or  to  transact  business  in 
the  state  without  complying  with  certain 
prescribed  conditions;  and  declaring  that 
any  person  violating  the  provisions  of  the 
act  shall  be  fined  in  a  sum  not  exceeding 
$1  000, — renders  the  contracts  of  insurance 
illojral  and  void,  and,  in  consequence,  pre- 
vents the  enforcement  by  the  corporation  of 
premium  notes.  Hoffman  v.  Banks,  41  Ind. 
1;  Cassaday  v.  American  Ins.  Co.  72  Ind.  95. 

Under  the  provision  of  the  Alabama  Con- 
stitution declaring  that  no  foreign  corpora- 
tion "shall  do  any  business  in  this  state 
without  having  at  least  one  known  place  of 
business  and  an  authorized  agent  or  agents 
therein;"  and  the  statute,  passed  to  give 
effect  to  that  constitutional  provision,  Im- 
posing penalties  on  foreign  corporations  and 
their  agents  for  engaging  In  business  with- 
out complying  with  the  statute, — it  was 
formerly  held  that  the  noncompliance  with 
the  conditions  did  not  render  a  contract 
void;  and  that  the  other  party  to  the  con- 
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tract,  having  received  the  benefits  there- 
from, could  not  be  heard  to  question  the 
capacity  of  the  corporation  to  make  it  be- 
cause of  noncompliance  with  such  conditions. 
Sherwood  v.  Alvis,  83  AU.  115,  3  Am.  St. 
Rep.  695,  3  So.  307. 

In  subsequent  cases,  however,  the  court 
receded  from  this  position,  and  held  that 
noncompliance  with  the  contract  rendered 
the  contract  void  as  to  the  corporation,  and 
unenforceable  by  it.  Dudley  v.  Collier,  -87 
Ala.  431^  13  Am.  St.  Rep.  65,  6  So.  304;  Far- 
nor  V.  New  England  Mortg.  Secur.  Co.  88 
Ala.  276,  7  So.  200;  Christian  v.  American 
Freehold  Land  iNfortg.  Co.  89  Ala.  198,  7 
So.   427. 

In  A.  Booth  &  Co.  v.  Weigand,  28  Utah, 
372,  79  Pac.  570,  also,  it  is  held  that  non- 
compliance with  the  Utah  statute,  which 
contains  a  provision  practically  identical 
with  that  in  the  Alabama  Constitution, 
and  a  further  provision  declaring  that  any 
person  acting  as  agent  of  a  foreign  corpo- 
ration which  shall  neglect  or  refuse  to  com- 
ply with  the  conditions  of  the  act  shall  be 
deemed  guilty  of  a  misdemeanor,  and  be 
personally  liable  on  the  contract  of  the  cor- 
poration,— renders  the  contract  void  and 
unenforceable  by  the  corporation. 

In  Cary -Lombard  Lumber  Co.  v.  Thomas, 
02  Tenn.  587,  22  S.  W.  743,  the  Tennessee 
supreme  court  said  that  all  contracts  made 
by  a  foreign  corporation  before  compliance 
with  the  conditions  prescribed  by  the  Ten- 
nessee acts  of  1877  and  1891,  which  provide, 
inter  alia,  that  it  shall  be  unlawful  for  any 
corporation  to  do  business  within  the  state 
without  having  complied  with  the  condi- 
tions, under  a  penalty  of  a  fine  of  not  less 
than  $100  nor  more  than  $500,  were  illegal; 
and  that  no  rights  of  action  in  behalf  of 
the  corporation  could  arise  out  of  the  same. 

In  Chattanooga,  R.  &  C.  R.  Co.  v.  Evans. 
14  C.  0.  A.  116,  31  U.  S.  App.  432,  66 
Fed.  609,  it  was  held  that  the  provisions  of 
the  Tennessee  act  of  1891,  providing  that  it 
should  be  unlawful  for  any  foreign  corpora- 
tion to  acquire  property  in  the  state  with- 
out first  complying  with  «»rtain  conditions, 
and  declaring  a  penalty  against  anyone  vio- 
lating the  act,  did  not  invalidate  a  purchase 
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iseB,  and  preventing  it  thereafter  from  giv- 
ing theatrical  performances;  and  further 
agreed  with  Hopkins  to  give  such  perform- 
ances itself  under  the  directions  and  man- 
agement of  Hopkins.  It  is  further  stated 
that  the  plaintiff  is  unahle  to  state  the 
profits  realized  by  the  defendants  from  the 
performances  given  afteor  the  10th  of  Sep- 
tember, 1898;  but  it  is  averred  on  informa- 
tion and  belief  that  the  profits  amoimted  to 
$30,000,  and  that  the  plaintiff  has  been  de- 
nied that  sum.  The  prayer  of  the  petition  is 
that  an  accounting  be  taken,  and  that  plain- 
tiff have  judgment  against  the  defendants 
for  the  damages  so  ascertained.  The  peti- 
tion further  alleges  that  the  contract  was  to 
last  during  the  whole  term  of  the  lease  that 
the  defendant  company  had  on  the  premises, 


which  would  expire  on  the  4th  day  of 
March,  1903.  The  suit  was  instituted  on 
the  16th  day  of  August,  1899.  The  petition 
further  alleges  that  on  the  14th  of  April, 
1899,  it  complied  with  the  laws  of  this  state 
governing  foreign  corporations,  and  was  duly 
authorized  by  the  laws  of  this  state  to  do 
business  in  this  state.  The  defendants  de- 
murred to  the  petition  on  three  grounds,  to 
wit:  (1)  Because  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  (2)  Because  the  petition  does  not 
state  facts  sufficient  to  entitle  plaintiff  to 
any  equitable  relief.  (3)  Because  there  is 
a  defect  of  parties  plaintiff,  in  this, — that 
Hopkins  was  not  made  a  plaintiff  in  the 
action. 

The  decisive  question  in  this  case  for  de- 


made  by  such  a  corporation  without  com- 
pliance with  the  act,  but  merely  subjected 
the  corporation  to  the  penalty  prescribed. 
The  court  distinguished  the  Ckry  Case, 
above  cited,  by  reason  of  the  difference  be- 
tween executory  and  executed  agreements. 

In  Jarvis-Conklin  Mortg.  Trust  Co.  v. 
Willhoit,  84  Fed.  514,  it  was  held  that  the 
Tennessee  statute  did  not  invalidate  mort- 
gages executed  to  a  foreign  corporation  be- 
fore compliance  with  its  terms,  nor  pre- 
vent their  enforcement  by  the  corporation; 
but  the  judge  who  wrote  the  opinion  ap- 
parently overlooked  the  decision  in  the  Gary 
Case  as  he  stated  that,  if  there  had  been  an 
express  decision  of  the  supreme  court  of 
Tennessee  upon  the  point,  he  would  have 
felt  concluded  thereby. 

It  may  be  noted,  in  connection  with  the 
Tennessee  cases,  that  by  the  curative  act 
of  1895,  the  constitutionality  of  which  was 
upheld  in  Illinois  Bldg.  &  L.  Asso.  v.  Walk- 
er (Tenn.  Ch.  App.)  42  S.  W.  191,  it  was  de- 
clared that  contracts  of  foreign  corpora- 
tions, made  after  the  pasdage  of  the  Acts 
of  1891  without  compliance  with  the  con- 
ditions there  prescribed,  should  be  valid  and 
binding  in  favor  of  corporations  which  had, 
previously  to  the  curative  act,  complied 
with  such  conditions. 

In  Cesar  v.  Capell,  83  Fed.  403,  the 
United  States  circuit  court  judge  held  that 
the  only  infirmity  in  a  contract  executed  by 
a  foreign  corporation  before  complying 
with  the  Tennessee  act  of  1891  was  that  the 
courts  of  Tennessee,  state  and  Federal, 
would  not  enforce  the  contract  and  that 
that  infirmity  was,  irrespective  of  the  cur- 
ative act  of  1896,  removed  as  soon  as  tne 
corporation  had  complied  with  such  condi- 
tions. He  seems  to  have  thought,  without 
very  much  justification  from  the  opinion  in 
that  case,  that  this  was  the  effect  of  the 
decision  in  the  Cary  Case;  but  said  that, 
even  if  the  Tennessee  supreme  court,  by 
that  decision,  intended  to  construe  the  leg- 
islation as  invalidating  the  contract,  it  was 
inot  binding  on  the  Federal  courts,  since  that 
decision  was  rendered  after  the  execution  of 
the  contract  at  bar  and  invoked  the  rule 
offihe  Federal  court  that,  where  a  contract 
4tjR.A.(N.S.)    . 


has  been  entered  into  before  there  has 
been  any  judicial  construction  of  a  state 
statute  by  the  courts  of  the  state,  a  subse- 
quent judicial  construction  of  the  statute 
by  the  state  court  is  not  binding  on  the 
Federal  courts. 

Where  the  statute  expressly  declares  that 
it  shall  not  be  lawful,  or  that  it  shall  be 
unlawful,  to  transact  business  within  the 
state  until  the  conditions  have  been  com- 
plied with,  it  is  generally  held  that  noncom- 
pliance with  such  conditions  renders  the 
contract  void  ana  unenforceable  by  the  cor- 
poration, notwithstanding  that  a  penalty  is 
imposed  for  noncompliance  with  such  condi- 
tions. Cincinnati  Mut.  Health  Assur.  Co.  v. 
Rosenthal,  65  III.  85,  8  Am.  Rep.  626 ;  Thome 
V.  Travellers'  Ins.  Co.  80  Pa.  1,  21  Am.  Rep. 
89;  McCanna  v.  Citizens'  Trust  &  Surety 
Co.  36  L.R.A.  236,  24  C.  C.  A.  11,  39  U.  S. 
App.  332,  76  Fed.  420  (adopting  the  con- 
struction placed  upon  the  Pennsylvania  act 
by  the  preceding  case) ;  ^tna  Ins.  Co.  v. 
Harvey,  11  Wis.  394;  Webb  v.  Alexander,  7 
Wend.  281;  Allegheny  Co.  v.  Allen,  69  N.  J. 
L.  270,  65  Atl.  724  (approving  the  construc- 
tion placed  upon  the  Pennsylvania  statute 
by  the  Pennsylvania  decisions). 

The  case  of  Pennypacker  v.  Capital  Ins. 
Co.  80  Iowa,  66,  8  L.R.A.  236,  20  Am.  St. 
Rep.  395,  45  N.  W.  408,  which  also  passes 
upon  the  effect  of  noncompliance  with  the 
Pennsylvania  statute,  is  not  opposed  to  the 
foregoing  cases,  as  it  merely  held  that  non- 
compliance by  a  foreign  insurance  company 
did  not  render  the  policy  void  as  to  in- 
sured, and  expressly  distinguished  such  a 
case  from  one  where  the  contract  is  sought 
to  be  enforced  by  the  corporation. 

In  The  Manistee,  5  Biss.  381,  Fed.  Cas. 
No.  9;027,  it  was  held  that  noncompliance 
by  a  foreign  insurance  company  with  the 
conditions  prescribed  by  the  Hlinois  stat- 
utes, which  declare  that  until  such  compli- 
ance it  shall  be  unlawful  for  any  agent 
of  a  foreign  corporation  to  do  business  with- 
in the  state,  and  provide  a  penalty  for  a 
violation,  did  not  render  a  policy  void;  and 
that,  the  property  insured  having  been  lost 
by  the  negligence  of  a  carrier,  and  the  loss 
paid  by  the  insurance  company^  the  carrier 
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tcrinination  is  as  to  the  validity  of  the  con- 
tract upon  which  the  action  is  based.  The 
plaintiff  is  a  nonresident  corporation.  At 
the  date  of  the  contract  it  had  not  complied 
with  the  laws  of  this  state  regulating  the 
right  of  foreign  corporations  to  do  busineaa 
in  this  state.  It  transacted  business  in  this 
state  under  the  contract  from  the  22d  or 
May  until  the  10th  of  September,  1898. 
During  that  time  it  never  complied  with  the 
laws  of  this  state  relating  to  foreign  cor- 
porations. Before  the  institution  of  this 
suit,  to  wit,  the  14th  of  April,  1899,  the 
plaintiff  complied  with  the  laws  of  this  state. 
The  question,  therefore,  is  whether  such 
compliance  before  suit  brought,  but  after 
tlie  contract  was  entered  into  and  after  the 
plaintiff  had  transacted  all  of  the  business 
under  the  contract  until  prevented  from 
further  doing  so  by  the  defendant,  affects  the 
validity  of  the  contract  as  to  the  business 
done  and  to  be  done,  or  whether  it  only  af- 
fects the  remedy.  The  question  under  con- 
sideration must  be  determined  upon  a  con- 
struction of  the  act  of  1891  (Acts  1891,  p. 
75),  now  §S  1024,  1025,  and  1026,  Rev.  Stat. 


1899.  Section  1024  provides,  in  substance, 
that  every  corporation  for  pecuniary  profit, 
formed  in  any  other  state,  territory,  or 
country,  "before  it  shall  be  authorized  or 
permitted  to  transact  business  in  this  state, 
or  to  continue  business  therein  if  already 
established,  shall  have  and  maintain  a  pub- 
lic office  or  place  in  this  state  for  the  trans- 
action of  its  business,  where  legal  service 
may  be  obtained  upon  it,  and  where  proper 
books  shall  be  kept  to  enable  such  corpora- 
tion to  comply  with  the  constitutional  and 
statutory  provisions  governing  such  corpora- 
tion; and  such  corporation  shall  be  sub- 
jected to  all  the  liabilities,  restrictions,  and 
duties  which  are  or  may  be  imposed  upon 
corporations  of  like  character  organised  un- 
der the  general  laws  of  this  state,  and  shall 
have  no  other  or  greater  powers,"  etc.  Sec- 
tion 1026  provides  that  "every  company  in- 
corporated for  purposes  of  gain  under  the 
laws  of  any  other  state,  territory,  or  coun- 
try, now  or  hereafter  doing  business  within 
this  state,  shall  file  in  the  office  of  the  sec- 
retary of  state  a  copy  of  its  charter  or  arti- 
cles of  incorporation,  or,  in  case  such  com- 


could  not  defeat  a  recovery  by  the  insurance 
company  over  against  it,  because  of  non- 
compliance with  such  conditions. 

The  case  of  Union  Mut.  L.  Ins.  Co.  v.  Mc- 
Millen,  24  Ohio  St.  67,  did  not  pass  upon  the 
question  whether  a  contract  by  a  foreign  in- 
surance company,  made  in  violation  of  the 
statute  declaring  that  it  shall  not  be  lawful 
tor  any  agent  to  transact  the  business  of 
life  insurance  in  the  stato,  except  upon  com- 
pliance with  certain  conditions,  would  ren- 
der the  contract  void  and  unenforceable  by 
the  corporation;  but  merely  held  that  it 
would  not  render  the  policy  void  as  to  the 
beneficiary,  nor  relieve  him  of  the  necessity 
of  complying  with  its  terms  by  the  payment 
of  premiums,  as  a  condition  of  maintaining 
an  action  thereon  against  the  company. 

In  Union  Ins.  Co.  v.  Smart,  60  N.  H.  458, 
the  right  of  a  foreign  insurance  associati'^tn 
to  maintain  an  action  on  a  premium  note 
given  as  consideration  for  a  contract  of  in- 
surance made  in  New  Hampshire  was  up- 
held, although  the  company  had  not  com- 
plied with  the  conditions  of  the  right  to  do 
Imsiness  within  the  state;  but  the  decision 
is  upon  the  ground  that  the  statute  ex- 
pressly declares  that  any  insurance  made 
])>•  a  foreign  insurance  company  shall  be 
valid  against  the  company,  notwithstanding 
noncompliance  with  such  conditions;  and 
that,  to  give  the  policy  holder  the  protection 
intended  by  statute,  it  is  necessary  to  hold 
the  premium  note  valid,  otherwise  there 
would  be  no  consideration  for  tho  policy. 
To  the  same  effect  is  CJonnecticut  River 
Mut.  F.  Ins.  Co.  V.  Whipple,  61  N.  H.  01. 

In  Bank  of  British  (Columbia  v.  Vage, 
0  Or.  431,  a  contract  made  by  a  foreign 
corporation  in  Oregon  before  complying 
with  the  conditions  of  the  right  to  do  busi- 
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ness  within  the  state  was  held  void;  but 
the  court  emphasized  the  fact  that  the  leg- 
islature had  not  provided  a  penalty  for  the 
violation  of  the  statute,  and  expressly  rec- 
ognized the  exception  to  general  rule  that 
a  contract  in  violation  of  law  is  void  in  case 
the  law  imposes  a  penalty  for  the  prohibit- 
ed act,  and  it  clearly  appean  that  the  1^- 
islatura  intended  no  more  than  to  impose 
the  penalty  for  the  violation  of  the  law. 

The  case  of  Neuchatel  Asphalte  Co.  v. 
New  York,  156  N.  Y.  373,  49  N.  E.  1043, 
holding  that  the  absolute  nature  of  the  pro- 
hibition of  the  earlier  clause  of  |  15  of  the 
general  corporation  law  of  1892,  declaring 
that  "no  foreign  stock  corporation  .  .  . 
shall  do  business  in  this  state  without  bar- 
ing first  procured  ...  a  certificate 
.  .  .  "  is  qualified  by  the  concluding 
clause  declaring  that  no  foreign  corporation 
doing  business  in  the  state  without  such 
certificate  shall  maintain  any  action  in  the 
state  upon  any  contract  made  by  it  m  the 
state  until  it  shall  have  procured  such  cer- 
tificate; and  that,  consequently,  the  inabil- 
ity to  sue  until  compliance  is  the  only  con- 
sequence of  the  violation  of  the  statute, — 
is  not  directly  in  point  on  the  subject  dis- 
cussed in  this  note,  but  is  cited  by  way  of 
analogy  as  illustrating  a  different  applica- 
tion of  the  reasoning  adopted  by  the  courts 
which  hold  that  the  express  imposition  of 
a  penalty  prevents  what  would  otherwise 
be  the  effect  of  noncompliance  with  the  stat- 
utory conditions  to  render  the  contract  in- 
valid or  void.  The  decision  has  been  fol- 
lowed in  Simplex  Dairy  Co.  v.  C6al,  86  Fed. 
739,  and  Allegheny  Co.*  v.  Allen,  60  X.  J.  L. 
270,  55  Atl.  724.  involving  the  eonstruccion' 
and  effect  of  the  New  York  statute. 
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pany  is  incorporated  merely  by  a  certificate, 
then  a  copy  of  its  certificate  of  incorpora- 
tion, duly  certified  and  authenticated  by  the 
proper  authority;  and  the  principal  officer 
or  agent  in  Missouri  of  the  said  corporation 
shall  make  and  forward  to  the  secretary  of 
state  with  the  articles  or  certificate  above 
provided  for,  a  statement,  duly  sworn  to, 
of  the  proportion  of  the  capital  stock  of  the 
said  corporation  which  is  represented  by 
its  property  located  and  business  transacted 
in  the  state  of  ^Missouri,  and  such  corpora- 
tion .sliall  be  required  to  pay  into  the  treas- 
ury of  this  state  upon  the  proportion  of  its 
capital  stock  represented  by  its  property  and 
business  in  Missouri,  incorporating  taxes 
and  fees  equal  to  those  required  of  similar 
corporations  formed  within  and  under  the 
laws  of  this  state."  It  further  provides 
that,  ''upon  compliance  with  the  above  pro- 
visions by  said  corporation,  the  secretary 
of  state  shall  give  a  certificate  that  said  cor- 
poration has  duly  complied  with  the  laws 
of  this  state,  and  is  authorized  to  do  busi- 
ness therein,  stating  the  amount  of  its  entire 
capital  and  of  the  proportion  thereof  which 
is  represented  in  Missouri,"  etc.  The  sec- 
tion contains  other  provisions  not  necessary 
to  be  referred  to  here.  Section  1026  provides 
that  every  such  corporation  for  pecuniary 
profit,  organized  undcE  the  laws  of  another 
state,  now  doing  business  in,  or  which  may 
hereafter  do  business  in,  this  state,  which 
,  shall  neglect  or  fail  to  comply  with  the  con- 
ditions of  this  law,  shall  be  subject  to  a 
fine  of  not  less  than  $1,000,  to  be  recovered 
before  any  court  of  competent  jurisdiction; 
and  it  is  made  the  duty  of  the  secretary  of 
state  to  report  such  failure  to  the  prosecut- 
ing attorney  of  the  county,  who  is  required 
to  institute  proceedings  to  recover  the  fine. 
The  section  further  provides:  "In  addition 
to  which  penalty,  on  and  after  the  going  into 
effect  of  this  act,  no  foreign  corporation,  ■  as 
above  defined,  which  shall  fail  to  comply 
with  this  act,  can  maintain  any  suit  or  ac- 
tion, either  legal  or  equitable,  in  any  of  the 
courts  of  this  state,  upon  any  demand, 
whether  arisin«T  out  of  contract  or  tort: 
Provided,  that  the  provisions  of  this  section 
shall  not  apply  to  railroad  companies  which 
have  heretofore  built  their  lines  of  railway 
into  or  through  this  state;  nor  to  'drum- 
mers' or  traveling  salesmen,  soliciting  busi- 
ness in  this  state  for  foreign  corporations 
which  are  entirely  nonresident."  Section 
1027  exempts  insurance  companies  from  the 
operation  of  this  statute,  for  the  reason, 
manifestly,  that  such  companies  are  con- 
trolled and  regulated  by  other  provisions  of 
the  statutes. 

These  statutory  provisions  have  under- 
gone judicial  determination  in  this  state. 
In  Williams  v.  Scnllin,  59  Mo.  App.  30,  the 
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St.  Louis  court  of  appeals,  speaking  through 
Rombauer,  J.,  held  that  a  contract  made 
and  to  be  performed  in  this  state  by  a  for- 
eign corporation  which  had  failed  to  comply 
with  the  act  was  invalid.  The  argument 
was  made  in  that  case  that  the  statute  was 
not  intended  to  affect  the  validity  of  the 
contract,  but  only  the  remedy  for  the  en- 
forcement thereof;  but  the  court  refused  to 
so  construe  the  statute,  and  held  that  the 
statute  struck  at  both  the  validity  of  the 
contract  and  the  remedy  for  the  enforcement 
thereof.  The  question  came  again  before  the 
St.  Louis  court  of  appeals  in  Pierce  Steam 
Heating  Co.  v.  A.  Siegel  Gas  Fixture  Co. 
60  Mo.  App.  148,  and  that  court,  speaking 
through  Biggs,  J.,  again  held  that  the  stat- 
ute affected  both  the  contract  and  the  rem- 
edy, and  that  the  purpose  of  the  statute  was 
to  prevent  such  foreign  corporations  from 
enjoying  equal  advantages  of  trade  with  do- 
mestic corporations  without  bearing  any  of 
the  public  burdens  imposed  on  the  latter. 
In  that  case  the  goods  were  ordered  by  mail 
from  St.  Louis,  and  shipped  by  the  plaintiff 
from  its  place  of  business  in  New  York;  and 
it  was  held  that  the  statute  did  not  apply 
because  the  plaintiff  had  not  become  "per- 
manently located  in  this  state  for  the  pur- 
pose of  prosecuting  its  business."  The 
question  came  before  the  Kansas  City  court 
of  appeals  in  Blevins  v.  Fairley,  71  Mo.  App. 
259,  and  that  court,  speaking  through  Elli- 
son, J.,  followed  the  decisions  of  the  St. 
Louis  court  of  appeals  above  referred  to,  and 
further  held  that  a  subsequent  compliance 
by  such  corporations  with  the  statute  did 
not  relate  back  and  validate  a  transaction 
which  was  invalid  when  it  to<^  place.  The 
goods  in  that  case  were  ordered,  from  a  trav- 
eling salesman,  and  the  corporation  had  not 
established  itself  here  as  a  "resident  foreign 
corporation,"  and  therefore  the  statute  was 
held  not  to  apply.  Tlie  question  came  before 
this  court  in  Carson-Rand  Co.  v.  Stern,  129 
Mo.  381,  32  L.R.A.  420,  31  S.  W.  772.  Tliat 
was  an  action  by  attachment  upon  notes 
executed  by  the  defendant  to  the  plaintiff 
for  goods  sold  and  delivered.  The  opinion 
in  the  case  does  not  show  whether  the  con- 
tract was  entered  into  in  this  state  or  in  a 
foreign  state.  Presumably,  from  what  is. 
stated  in  the  opinion,  the  contract  was  made- 
in  another  state;  and,  as  no  objection  was 
made  to  the  validity  of  the  contract  under 
our  statute,  the  contract  was  a  valid  con- 
tract according  to  the  laws  of  the  state  in 
which  it  was  made.  No  point  was  made, 
and  therefore  no  adjudication  was  had,  as 
to  the  validity  of  the  contract.  The  only 
point  urged  and  decided  in  that  case  wa!> 
whether  or  not  a  foreign  corporation  could 
"maintain"  an  action  in  this  state  without 
having  complied  with  the  laws  of  this  state 
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until  after  the  action  was  instituted,  bat 
(lid  so  comply  before  the  motion  to  dis- 
miss the  suit  was  filed.  The  question  con- 
sidered and  adjudicated  in  that  case  was  the 
effect  and  meaning  of  the  provision  of 
§  1026,  which,  in  addition  to  other  penalties, 
provided  that  no  such  foreign  corporation 
*'can  maintain  any  suit  or  action,  either  legal 
or  equitable,  in  any  of  the  courts  of  this 
state,  upon  any  demand,  whether  arising  out 
word  "maintain"  meant  literally  "to  hold  by 
of  contract  or  tort."  It  was  held  that  the 
the  hand,"  and  in  its  ordinary  use,  "to  up- 
hold; to  sustain;  to  keep  up,"  while  in 
pleading  the  law  dictionaries  define  it  to 
mean  "to  support  what  has  already  been 
brought  into  existence;"  and,  under  that 
construction,  it  was  held  that  the  word 
^'maintain,"  as  used  in  the  statute,  was 
broad  enough  to  authorize  a  compliance  with 
the  statute  after  suit  had  been  instituted. 
The  question  of  whether  or  not  the  corpora- 
tion had  become  permanently  located  in  this 
state  was  not  raised  or  passed  upon.  It  is 
to  be  observed,  however,  that  it  was  said  in 
that  case  that  the  paramount  object  of  the 
statute  was  "to  place  foreign  and  domestic 
corporations  on  a  footing  of  equality  in  the 
field  of  commerce." 

The  decision  in  that  case  has  led  to  a 
diversity  of  ruling  between  the  Kansas  City 
and  St.  Louis  courts  of  appeals.  The  Kansas 
City  court  of  appeals,  speaking  through 
Ellison,  J.,  in  Ehrhardt  v.  Robertson  Bros. 
78  Mo.  App.  404,  held  that  the  Carson-Rand 
Case  did  not  have  the  effect  of  overruling 
the  prior  adjudications  of  the  courts  of  ap- 
peals in  this  state,  which  held  that  the  act 
struck  at  both  the  validity  of  the  contract 
and  the  right  to  maintain  an  action  for  the 
enforcement  thereof,  but  that  it  simply  con- 
strued the  provision  of  §  1026  affecting  the 
remedy,  and  did  not  touch  upon  or  decide  the 
question  of  the  validity  of  the  contract  under 
§§  1024  and  1025.  The  court  further  pointed 
out  that  ever  since  the  decisions  of  this 
court  in  Downing  v.  Ringer,  7  Mo.  686,  the 
courts  of  this  state  had  adhered  to  the  doc- 
trine laid  down  by  all  text  writers,  that, 
where  an  act  is  prohibited  by  statute,  it  is 
void,  although  not  declared  in  the  statute  to 
be  void,  that  an  unlawful  act,  or  a  prohibited 
act,  is  a  void  act,  and  that  no  rights  could 
arise  out  of  it.  The  court  also  pointed  out 
that  there  was  but  one  exception  to  that  gen- 
eral rule  of  law  to  be  found  in  the  decisions 
of  this  court,  and  that  was  in  reference  to 
revenue  laws.  Columbus  Ins.  Co.  v.  Walsh, 
18  Mo.  229.  The  learned  judge  who  wrote 
the  opinion  in  that  case  cited  the  prior  ad- 
judications, which  held  that  a  contract  en- 
tered into  by  a  foreign  corporation  that  had 
not  complied  with  our  statutes  was  void; 
and  cited  cases  from  Pennsylvania,  Ala- 
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bama,  Oregon,  Tennessee,  Illinois,  and  Wis- 
consin which  so  construed  similar  statutes 
of  those  states,  and  called  attention  to  the 
fact  that  the  courts  of  Massachusetts  held 
to  the  contrary,  because  the  statutes  of  that 
state  provided  expressly  that  such  contracts 
should  be  valid  and  affected  only  the  rem- 
edy. For  the  foregoing  reasons,  the  Kan- 
sas City  court  of  appeals  held  that  the  Car- 
son-Rand Case  only  decided  that  an  after- 
compliance  with  the  statute  would  authorize 
the  foreign  company  to  maintain  a  suit,  but 
that  it  did  not  decide  that  an  after-compli- 
ance with  the  statute  would  relate  back  and 
make  valid  a  contract  which  was  prohibited 
by  the  statute.  On  the  other  hand,  the  St. 
Louis  court  of  appeals,  in  the  case  of  Chi- 
cago Mill  ft  Lumber  Co.  v.  Sims,  101  Mo. 
App.  669,  74  S.  W.  128,  speaking  through 
Goode,  J.,  construed  the  Carson-Rand  Case 
as  overruling  the  prior  decisions  of  the  two 
courts  of  appeals;  and,  upon  the  faith  of 
that  construction,  and  of  cases  decided  in 
other  jurisdictions,  notably  Washington, 
West  Virginia,  Indiana,  Massachusetts,  Col- 
orado, South  Dakota,  and  by  the  Federal 
courts,  and  from  a  consideration  of  the  pur- 
poses and  spirit  of  the  statute  itself,  held 
that  an  after-compliance  with  the  statute 
rendered  the  contract  valid,  as  well  as  au- 
thorized the  foreign  corporation  to  maintain 
an  action  for  the  enforcement  thereof.  But 
one  of  the  judges  of  that  court  deemed  the 
opinion  in  that  case  to  be  in  conflict  with 
the  decision  of  the  Kansas  City  court  of  ap- 
peals in  Ehrhardt  v.  Robertson  Bros,  supra^ 
and  accordingly  that  case  was  certified  to 
this  court,  and  that  case  is  now  pending  in 
this  court. 

It  is  proper  at  this  stage  to  note  that  the 
statute  under  consideration  came  before  this 
court  for  adjudication  in  Hogan  v.  St.  Louis, 
176  Mo.  149,  75  S.  W.  604.  That  was  a  case 
wherein  a  resident  taxpayer  sought  to  enjoin 
the  city  from  entering  into  a  contract  with 
a  foreign  corporation  to  light  the  city.  The 
city  had  advertised  for  bids  to  do  the  work 
of  lighting  it.  The  foreign  corporation  had 
submitted  a  bid  and  a  contract  had  been 
entered  into,  but  no  business  had  been  trans- 
acted in  this  state.  The  contention  of  the 
plaintiff  was  that,  before  a  foreign  corpora- 
tion could  submit  a  bid  or  enter  into  a  con- 
tract in  such  a  case,  it  was  required  to 
comply  with  the  statutes;  and  that,  if  it 
had  not  so  complied  when  it  submitted  its 
bid  and  entered  into  the  contract,  they  were 
void.  This  court,  speaking  through  Val- 
liant,  J.,  drew  a  distinction  between  submit- 
ting a  bid  and  entering  into  a  contract,  and 
transacting  business  in  this  state,  saying: 
"Of  course,  a  contract  cannot  be  lawfully 
made  to  do  an  unlawful  act;  but  a  contract 
may  be  lawfully  made  to  do  an  act  which 
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the  contracting  party  can  lawfully  do  only 
when  he  shall  have  oomplied  with  conditions 
or  satisfied  other  demands;  and  his  uncon- 
ditional contract  to  do  it  carries  with  it  the 
obligation  to  comply  with  those  conditions  or 
satisfy  those  demands.  He  assumes  the  risk 
of  being  able  to  do  so.  Therefore,  when  the 
Kern  company  entered  into  this  contract,  al- 
though it  could  not  lawfully  perform  it 
without  conforming  to  the  conditions  of  the 
Missouri  statutes,  yet  the  contract  carried 
by  implication  the  obligation  on  the  part 
of  the  company  that  it  would  conform  to 
those  conditions,  and  a  neglect  to  do  so,  re- 
sulting in  a  failure  to  perform,  would  have 
been  a  breach  of  the  contract."  It  was  fur- 
ther held  that  entering  into  a  contract  to 
transact  business  was,  in  the  unlimited 
meaning  of  the  term,  "transacting  business," 
but  that  such  was  not  the  meaning  of  the 
t^rm  "transacting  business,"  used  in  the 
statute.  Accordingly  it  was  held  that  the 
contract  entered  into  by  the  city  with  the  for- 
eign corporation  pursuant  to  the  bid  of  that 
corporation,  and  under  which  no  other  busi- 
ness had  been  transacted  by  the  foreign  cor- 
poration, was  not  within  the  prohibition  ^of 
the  statute. 

The  consideration  of  the  statute  again 
came  before  the  Kansas  City  court  of  appeals 
in  Henderson  Woolen  Mills  v.  Edwards,  84 
Mo.  App.  448.  There  the  plaintiff  was  a 
nonresident  corporation  and  had  sold  goods 
to  the  defendant;  the  contract,  so  far  as 
appears  from  the  opinion,  being  made  in  the 
state  in  which  the  plaintiff  was  authorized 
to  do  business,  and  therefore  was  a  lawful 
contract  under  the  laws  of  that  state.  The 
point  in  that  case  was  as  to  the  validity  of 
the  contract,  and  no  point  seems  to  have 
been  made,  and  none  was  decided,  upon  the 
question  of  remedy.  It  was  contended  by  the 
defendant  that  the  decision  in  Ehrhardt  v. 
Robertson  Bros.  78  Mo.  App.  406,  controlled 
the  case;  but  the  Kansas  City  court  of  ap- 
peals, speaking  through  Ellison,  J.,  held  that 
the  Ehrhardt  Case  was  inapplicable  to  the 
case  undergoing  adjudication.  And  further 
held  that  the  contract  involved  in  that  case 
was  a  valid  contract  under  the  laws  of  the 
state  where  the  contract  was  made,  and  was 
therefore  valid  under  the  laws  of  this  state ; 
and,  as  no  point  was  made  as  to  the  right  to 
maintain  the  action,  the  judgment  in  favor 
of  the  plaintiff  was  affirmed.  The  question 
came  before  this  court  again  in  Trower  Bros. 
Co.  V.  Hamilton,  179  Mo.  205,  77  S.  W.  1081. 
In  that  case  the  contract  was  made  and  to 
be  performed  in  Kansas.  The  money  loaned 
was  secured  by  a  mortgage  on  cattle  in  this 
state.  The  suit  was  an  action  in  replevin 
for  the  cattle,  after  condition  broken.  The 
plaintiff  had  never  oomplied  with  the  stat- 
ute, and  the  defense  was  that  the  contract 
4L.R.A.(N.S.) 


was  void.  No  question  as  to  the  right  to 
maintain  the  action  was  raised  by  the  plead- 
ings. The  contract  was  also  charged  to  be 
usurious  under  the  laws  of  Kansas.  It  was 
held  that,  as  the  note  and  mortgage  were 
"valid  under  the  laws  of  the  state  where 
executed,  there  is  no  obstacle  in  the  way  to 
their  enforcement  under  the  laws  of  this 
state,  imless  it  be  because  of  plaintiff's  fail- 
ure to  comply  with  §§  1025  and  1026,  Rev. 
Stat.  1899,  before  bringing  suit,  as  |  3710, 
Rev.  Stat.  1899,  has  no  application  to  such 
mortgages.  But,  if  it  has,  its  effect  is  to 
invalidate  a  mortgage  given  as  security  to  a 
Kansas  contract,  and  it  is  as  to  such  con- 
tract invalid  under  the  14th  Amendment  of 
the  Federal  Constitution.  Allgeyer  v.  Louisi- 
ana, 166  U.  S.  578,  41  L.  ed.  832,  17  Sup. 
Ct.  Rep.  427;  Bedford  v.  Eastern  Bldg.  Sl  L. 
Asso.  181  U.  S.  227,  45  L.  ed.  834,  21  Sup. 
Ct.  Rep.  697."  Thus  it  will  be  observed  that 
the  validity  of  the  contract,  and  not  the 
right  to  maintain  the  action,  was  the  point 
decided  in  that  case.  But  a  foreign  corpora- 
tion that  had  never  complied  with  the  laws 
of  the  state  was  permitted  to  invoke  the  aid 
of  the  courts  of  this  state  to  enforce  a  con- 
tract that  was  valid  according  to  the  laws 
of  the  state  of  its  domicil.  It  will  be  noted,' 
however,  that  the  corporation  had  not  "per- 
manently located"  in  this  state,  nor  become 
a  "resident  foreign  corporation." 

The  foregoing  is  the  state  of  prior  adjudi- 
cation in  this  state  oonoeming  the  subject 
in  hand.  It  will  serve  no  useful  purpose  to 
analyze  the  decisions  of  sister  states  upon 
similar,  or  somewhat  similar,  statutes. 
Each  of  the  courts  of  appeals  has  decided 
that  the  weight  of  authority  in  other  states 
sustains  their  respective  decisions.  That 
there  is  a  conflict  of  authority  must  be  con- 
ceded; and  it  therefore  remains  for  this 
court  to  construe  the  statutes  in  its  own 
way.  At  the  outset  it  will  be  observed  that 
the  decision  of  this  court  in  Carson-Rand 
Co.  V.  Stern,  129  Mo.  381,  32  L.R.A.  420, 
31  S.  W.  772,  did  not  decide  the  question 
here  involved ;  nor  did  it  in  any  manner  dis- 
cuss, much  less  decide,  the  effect  of  the 
statutes  (Rev.  Stat.  1899,  J|§  1024.  1025) 
upon  the  validity  of  contracts  made  and  to 
be  performed  in  this  state  by  foreig^n  cor- 
porations that  had  not  before  entering  upon 
the  performance  thereof  complied  with  the 
provisions  of  those  statutes.  Inferentially 
such  contracts  were  treated  as  void  in  Hogan 
V.  St.  Louis,  176  Mo.  149,  75  S.  W.  604.  It 
is  manifest  from  the  language  of  the  statute 
itself  that  it  was  the  intention  of  the  legis- 
lature to  place  foreign  corporations  doing 
business  in  this  state  and  deriving  profit 
from  business  done  in  this  state  with  the 
citizens  of  this  state  upon  an  equality  with 
domestic  corporations  authorized  by  the  laws 
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of  this  state;  and  likewise  to  require  such 
foreign  corporations  to  bear  the  same  bur- 
dens that  domestic  corporations  have  to  bear. 
To  accomplish  this  purpose,  the  statute  (§ 
102'4)  prohibits  any  foreign  corporation  or- 
ganized for  pecuniary  profit  "to  transact 
business  in  this  state,  or  to  continue  busi- 
ness therein  if  already  established,"  until  it 
shall  have  established,  and  shall  maintain, 
a  public  office  in  this  state  where  legal  serv- 
ice may  be  had  upon  it,  and  where  proper 
books  shall  be  kept  to  enable  such  corpora- 
tion to  comply  with  the  constitutional  and 
statutory  provisions  governing  such  cor- 
porations, and  makes  such  foreign  corpora- 
tions subject  to  all  the  liabilities,  restric- 
tions, and  duties  which  are  or  may  be  im- 
posed upon  corporations  of  like  character 
organized  under  the  laws  of  this  state;  and 
further  provides  that  they  shall  have  no 
other  or  greater  powers  than  domestic  cor- 
porations. And  §  1025  further  provides  that 
every  such  foreign  corporation  so  organized, 
now  or  hereafter  doing  business  within  this 
state,  shall  file  with  the  secretary  of  state  a 
copy  of  its  articles  or  certificates  of  incor- 
poration, with  the  sworn  statement  of  its 
principal  officer  or  agent  in  Missouri,  show- 
ing the  proportion  of  its  capital  stock  which 
is  represented  by  its  property  located  and 
business  transacted  in  this  state,  and  re- 
quires such  corporation  to  pay  incorporation 
taxes  and  fees  equal  to  those  required  of 
similar  corporations  formed  within  and  un- 
der the  laws  of  this  state.  In  this  way  the 
lawmakers  intended  to  make  foreign  cor- 
porations become  locally  incorporated  in  like 
manner  and  with  like  obligations  and  liabili- 
ties as  are  required  of  domestic  corporations, 
and  prohibits  such  foreign  corporations  from 
transacting  business  in  this  state  until  they 
have  become  so  locally  incorporated.  Thus 
the  statute  strikes  at  the  validity  of  busi- 
ness transacted  or  contracts  entered  into 
in  this  state  prior  to  the  foreign  corpora- 
tion becoming  locally  incorporated.  If  the 
statute  had  stopped  here,  and  made  no  other 
provision,  or  provided  no  other  penalty, 
there  would  be  no  room  for  cavil  that  it  was 
the  intention  of  the  legislature  to  make  con- 
tracts invalid  that  were  entered  into  in  this 
state  by  foreign  corporations  before  com- 
plying with  the  statute;  and  such  contracts 
would  thus  be  void,  and  eflfective  means  of 
preventing  foreign  corporations  from  enter- 
ing into  such  contracts  with  citizens  of  this 
state  would  have  been  afforded.  But  the 
legislature  went  further,  and,  by  §  1026, 
provided  a  penalty  or  a  fine  of  $1,000,  to  be 
recovered  by  the  state's  officers  from  cor- 
porations that  failed  to  comply  with  the  act ; 
and  went  further  still,  and,  in  addition  to 
the  penalty,  provided  that  no  such  corpora- 
tion should  be  entitled  to  maintain  any  suit 
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or  action  upon  any  demand,  whether  legal 
or  equitable,  where  it  had  failed  to  comply 
with  the  statute.  Thus  it  is  clear  that  the 
statute  strikes  at  not  only  the  validity  of 
the  contract,  but  also  the  right  of  the  com- 
pany to  do  business  in  the  state  or  main- 
tain an  action  for  the  enforcement  of  a  con- 
tract concerning  business  transacted  in  this 
state.  The  Carson-Rand  Case  only  goes  to 
the  effect  of  holding  that  an  after-compliance 
with  the  statutes  will  enable  such  foreign 
corporation  to  maintain  the  action;  but  it 
does  not  hold  that  such  after-compliance  will 
relieve  such  corporation  from  the  penalty  or 
fine  prescribed;  nor  does  it  hold  that  the 
contract  itself  is  a  valid  contract.  The  two 
latter  features  were  not  passed  upon  or  de- 
cided in  that  case.  Some  of  the  cases  de- 
cided by  the  courts  of  appeals  have  drawn  a 
distinction  between  such  foreign  corpora- 
tions as  have  "permanently  located"  in  this 
state,  or  have  become  "resident  foreign  cor- 
porations," without  complying  with  the 
laws,  and  foreign  corporations  that  have 
made  contracts  in  the  state  of  their  domicil 
with  residents  of  this  state,  and  where  the 
foreign  corporation  simply  seeks  the  aid  of 
the  courts  of  this  state  to  enforce  such  con- 
tracts. 

As  to  the  contracts  made  by  foreign  cor- 
porations in  the  states  of  their  domicil  with 
citizens  of  this  state,  the  contracts  being 
valid  according  to  the  laws  of  the  state 
where  made,  the  lew  loci  contractus  governs, 
and  will  be  enforced  tin  this  state  as  a  mat- 
ter of  comity,  unless  the  contract  is  prohib- 
ited by  the  laws  of  this  state.  In  other 
words,  such  cases  present  the  feature  of  a 
valid  contract  which  one  of  the  contract- 
ing parties  qualifies  himself  to  enforce  in 
the  courts  of  this  state ;  and  therefore  those 
cases  relate  to  the  remedy,  and  not  to  the 
right  or  validity  of  the  contract.  Of  course, 
in  every  case  there  must  be  not  only  a  legal 
subject-matter,  but  also  a  plaintiff  compe- 
tent to  sue  under  the  laws  of  this  state. 
The  Carson-Rand  Case  falls  within  the  prin- 
ciple here  announced,  and  the  case  at  bar 
falls  within  a  similar  principle  as  far  as 
relates  to  the  remedy;  and  under  that  prin- 
ciple there  is  in  this  case  a  competent  party 
plaintiff  under  the  laws  of  this  state.  But 
there  is  also  present  in  this  case  the  other 
feature  which  was  not  present  in  the  Car- 
son-Rand Case,  to  wit.  the  question  of  the 
validity  of  the  contract  or  subject-matter  of 
the  suit.  In  this  case  the  plaintiff  entered 
into  a  contract,  and  proceeded  with  the  per- 
formance thereof  for  nearly  four  months, 
and  seeks  to  recover  for  profits  it  would  have 
earned  under  that  contract  for  over  four 
years  thereafter,  if  it  had  not  been  prevented 
from  carrying  out  the  contract  by  the  act 
of  the  defendant    So  far,  therefore,  as  this 
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case  is  concerned,  the  plaintiff  has  received 
the  full  benefits  of  its  contract  with  a  citi- 
zen of  this  state  for  four  months  without 
complying  with  any  of  the  laws  of  this  state 
relating  to  foreign  corporations ;  and  it  now 
asks  the  aid  of  the  court  to  enforce  a  con- 
tract that  is  executory  and  cannot  be  com- 
pleted for  four  years  after  the  suit  was  in- 
stituted. It  has  well  been  said  that  the 
purpose  of  the  statute  is  to  place  foreign 
corporations  upon  an  equality  with  domestic 
corporations  and  impose  the  same  burdens 
upon  them  that  domestic  corporations  have 
to  bear;  and  to  prevent  foreign  corporations 
from  deriving  benefits  of  business  done  with 
citizens  of  this  state  while  bearing  none  of 
the  burdens  imposed  upon  like  corporations 
organized  under  the  laws  of  this  state.  To 
entitle  domestic  corporations  to  do  business 
in  this  state,  they  must  first  become  incor- 
porated and  pay  to  the  state  the  incorpo- 
rating taxes  and  fees  required  by  the  stat- 
ute. To  place  foreign  corporations  upon  an 
equality  with  domestic  corporations,  they 
should  be,  and  are,  required,  also,  to  pay  a 
similar  amount  to  the  state.  Such  foreign 
corporations,  in  order  to  be  placed  upon  such 
an  equality,  must  also  put  themselves  in  the 
same  position  that  domestic  corporations 
are  required  to  be  placed  in  with  respect  to 
the  constitutional  and  statutory  require- 
ments of  this  state,  among  which  is  that 
there  shall  be  some  person  in  this  state 
upon  whom  service  can  be  had  in  ^e  event 
they  do  not  fulfil  their  contracts  with  resi- 
dents of  this  state,  if  such  residents  desire  to 
recover  for  a  breach  thereof. 

It  is  too  clear  to  admit  of  cavil  that,  if 
foreign  corporations  are  allowed  to  come 
into  this  state  and  do  business  with  its  peo- 
ple, derive  all  the  benefits  of  such  business, 
and  fail  to  comply  with  the  requirements 
of  the  statutes,  unless  they  need  the  aid  of 
the  courts  to  enforce  the  contracts  against 
the  citizens  of  the  state,  the  door  will  be 
left  wide  open  for  them  to  do  such  business 
and  never  bear  any  of  the  burdens  that  do- 
mestic corporations  have  to  bear,  unless  they 
need  the  aid  of  the  courts ;  and  that  a  con- 
struction of  the  statute  which  would  enable 
foreign  corporations  to  so  do  would  not  only 
fail  to  place  such  foreign  corporations  upon 
an  equality  with  domestic  corporations,  and 
enable  them  to  avoid  payment  of  the  incor- 
porating taxes  and  fees,  and  thus  defraud 
the  state,  but,  if  the  corporation  broke  the 
contract  and  the  citizen  sought  to  enforce 
it,  the  foreign  corporation  would  not  then 
comply  with  the  laws  of  the  state,  and  the 
citizen  would  have  to  go  to  the  domicil  of 
the  foreign  corporation  in  order  to  sue  it. 
It  was  to  prevent  the  happening  of  such  a 
contingency  that  the  statute  in  question  was, 
principallv,  enacted.  The  statute  prohibits 
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foreign  corporations  from  doing  business  in 
this  state  without  first  having  complied  with 
the  law.  Such  a  prohibition  is  as  effective 
to  make  a  contract  entered  into  by  such  for- 
eign corporation  in  this  state  void  as  if  the 
statute  had  in  terms  declared  such  contracts 
to  be  void.  The  general  rule  of  law  is  that, 
where  an  act  is  prohibited  or  declared  un- 
lawful, it  is  not  necessary  for  the  law  to 
declare  the  act  or  contract^  void.  An  un- 
lawful act  is  itself  void.  This  has  been  the 
rule  of  law  in  this  state  ever  since  the  de- 
cision of  this  court  in  Downing  v.  Ringer, 
7  Mo.  586.  That  was  an  action  upon  a 
note  given  for  the  purchase  of  a  town  lot. 
The  plat  laws  of  this  state  provided  that, 
if  any  person  sell  or  offer  for  sale  any  lot 
before  the  map  or  plat  of  the  town,  village, 
or  addition  be  made  out,  acknowledged,  and 
recorded,  such  person  shall  forfeit  a  sum 
not  exceeding  $300  for  eveiy  lot  he  shall  sell 
or  offer  to  sell.  The  question  of  the  va- 
lidity of  the  note  was  the  point  at  issue  in 
that  case;  and  this  court,  speaking  through 
Napton,  J.,  said :  "It  was  formerly  doubted 
in  England  whether  an  agreement  was  void 
which  was  not  expressly  made  so  by  a  stat- 
ute which  merely  inflicted  a  penalty  for  do- 
ing the  act;  but  in  Bartlett  v.  Vinor,  Carth. 
252,  Chitty,  Contr.  230,  Lord  Holt  said: 
'Every  contract  made  for  or  about  any  mat- 
ter or  thing  which  is  prohibited,  and  made 
unlawful  by  any  statute,  is  a  void  contract, 
though  the  statute  itself  doth  not  mention 
that  it  shall  be  so,  but  only  infiict  a  pen- 
alty on  the  defaulter;  because  a  penalty  im- 
plies a  prohibition,  though  there  are  no  pro- 
hibiting words  in  the  statute.'  Thts  is  the 
established  modern  doctrine,  and  the  dis- 
tinction between  mala  prohihita  and  mala 
in  86  is  discarded.  Chitty,  Contr.  232.  The 
cases  in  this  country  are  u^form  in  declar- 
ing the  principle  that,  if  a  note  or  other 
contract  be  made  in  consideration  of  an  act 
forbidden  by  law,  it  is  absolutely  void;  and 
the  illegality  of  the  contract  will  constitute 
a  good  defense  at  law,  as  well  as  equity.  2 
Kent,  Com.  466.  .  .  .  The  penalty  in- 
flicted by  the  act  concerning  plats  of  towns 
and  villages  implies  a  prohibition  against 
the  sale  of  lots  before  the  requisitions  of  the 
act  are  complied  with,  and  the  courts  will 
not  enforce  a  contract  entered  into  against 
the  spirit  and  policy  of  the  statute."  Ac- 
cordingly the  note  was  declared  absolutely 
void.  This  case  was  expressly  cited  and  fol- 
lowed in  Mason  v.  Pitt,  21  Mo.,  loc.  cit.  393 ; 
State  ex  rel.  Barlow  v.  Dallas  County  Court, 
72  Mo.,  loc.  cit.  331;  Rollins  v.  Mclntire,  87 
Mo.,  loc.  cit.  506 ;  Cherokee  Strip  Live  Stock 
Asso.  V.  Cass  Land  &  Cattle  Co.  138  Mo.,  loc. 
cit.  406,  40  S.  W.  107  (in  which  it  was  fur 
ther  said:  "The  cases  in  this  country  art- 
uniform  in  holding  that  a  contract  forbidden 
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by  statute  is  void;  and  the  general  rule  is 
that  no  action  or  suit  can  be  maintained 
either  at  law  or  equity  upon  such  a  contract, 
even  where  the  statute  does  not  expressly 
declare  them  Yoid") ;  and  in  St.  Louis  Fair 
Asso.  V.  Carmody,  161  Mo.,  loc.  cit.  573,  74 
Am.  St.  Rep.  671,  62  S.  W.  366  (in  which 
it  was  said:  "It  makes  no  difference  how 
fair  the  contract  may  be  on  its  face,  or  Ixow 
innocent  in  its  own  isolated  terms;  if  it  is 
designed  to  encourage  an  object  forbidden 
by  law,  the  courts  will  have  nothing  to  do 
with  it"). 

These  considerations  necessarily  lead  to 
the  conclusion  that  foreign  corporations  do- 
ing business  in  this  state  must  comply  with 
the  laws  of  this  state;  and  that  contracts 
entered  into  by  such  corporations  in^  this 
fitate,  before  complying  with  the  laws  of  this 
«tate,  are  void  and  cannot  be  enforced  in  the 
^courts  of  this  state.  Contracts  entered  into 
by  foreign  corporations  in  the  states  of  their 
domicil,  with  citizens  of  this  state  where 
valid  according  to  the  law  of  the  state  of 
-their  domicil,  and  not  prohibited  by  the 
laws  of  this  state,  are  valid  contracts,  and 
will  be  enforced  in  this  state  as  a  matter 
of  comity;  and  such  corporations  are  not 
required  to  comply  with  the  statutes  cited 
in  order  to  maintain  such  actions.  In  other 
words,  the  statute  was  not  intended  to  affect 
such  cases,  nor  to  change  the  rules  of  comity 
that  have  always  been  observed  by  the  courts 
of  the  several  states.  The  statute  is  leveled 
at  and  confined  to  foreign  corporations  that 
transact  business  in  this  state;  and  the  ask- 
ing the^id  of  the  courts  to  enforce  contracts 
that  relate  to  legitimate  business  done  in 
other  states,  and  that  is  not  prohibited  by 
the  laws  of  this  state,  does  not  constitute 
doing  or  transacting  business  in  this  state 
within  the  meaning  of  the  statute.  This 
conclusion  is  accentuated  by  the  language  of 
the  statute  itself,  for  §  1026,  Rev.  Stat. 
1899,  exempts  "drummers  or  traveling  sales- 
men soliciting  business  in  this  state  for  for- 
eign corporations  which  are  entirely  non- 
resident." It  would  be  a  solecism  to  con- 
strue the  statute  so  as  to  allow  such  con- 
tracts to  be  made  in  this  state  by  drummers 
for  corporations  that  had  never  complied 
with  the  statute,  but  to  require  them  to 
comply  with  the  statute  if  they  had  to  ask 
the  aid  of  the  courts  to  enforce  them.  The 
case  of  Trower  Bros.  Co.  v.  Hamilton,  179 
Mo.  205,  77  S.  W.  1081,  comes  within  the  rule 
of  comity  spoken  of.  And  the  case  of  Car- 
son-Rand Co.  V.  Stem,  129  Mo.  381,  32 
L.R.A.  420,  31  8.  W.  772,  so  far  as  the  facts 
in  judgment  are  shown  by  the  opinion,  also 
-falls  within  the  same  rule.  But  the  case 
at  bar  is  very  different,  for  here  the  foreign 
corporation  was  unquestionably  transacting 
business  in  this  state  within  the  meaning  of 
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the  statute.  This  is  the  only  construction 
of  the  statute  which  will  give  full  force  to 
all  the  provisions  of  the  statute;  and  it  is 
likewise  the  only  construction  of  the  stat- 
utes which  will  place  such  foreign  corpora- 
tions that  do  business  in  this  state  or  make 
contracts  in  this  state  on  an  equality  with 
domestic  corporations,  and  which  will  en- 
able the  people  of  this  state  to  secure  the 
aid  of  the  courts  of  this  state  when  such 
foreign  corporations  are  guiHy  of  a  breach 
of  such  contracts. 

These  principles  applied  to  the  case  at 
bar  necessarily  lead  to  the  conclusion  that 
the  judgment  of  the  Circuit  Court  is  right* 
and  it  is  therefore  affirmed. 

All  concur,  except  Brace,  P.  J.,  absent. 
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V. 

Mcknight  &  brother. 

(—  Ark.  — ,  96  S.  W.  179.) 

Cropper— tenant  or  employee. 

1.  Under  a  contract  by  which  one  un- 
dertakes to  make  a  crop  on  the  land  of  an- 
other, who  is  to  have  title  to  it  and  keep  a 


Subject  Note. — Occupation  of  premises  as  a 
servant  and  as  a  tenant. 

L  Generally,  698. 
n.  Service  or  tenancy,  699. 

m.  Character  of  occupation,  whether  as 
servant  or  tenant,  703. 

IV.  C9iaracter    of  occupation   tested  with 
reference  to  its  beinff  ancillary  or 
not  to  the  services  performed,  707. 
V.  Cases  illustrating  the  applicatioil    of 
this  test,  709. 

VI.  Character  of  occupation  tested  with 
reference  to  its  beneficial  or  non- 
beneficial  quality,  718. 
VII.  Character  of  occupation  to  the  effect 
of  the  arrangement  as  giving  or  not 
giving  the  servant  an  estate  in  the 
land,  720. 
Vin.  Character  of  occupation  to  the  effect 
that  the  privilege  of  occupation  rep- 
resents a  certain  amoimt  of  pecun- 
iary compensation,  722. 

DC.  Change  in  the  character  of  the  occupa- 
tion, when  inferred,  724. 

X.  Occupancy  of  a  dwelling  /*by  virtue  of 
an  office,  service,  or  employment,"  725. 

XL  Character  ot  occupation  viewed  as  an 
element  determining  the  correctness 
of  the  wording  of  indictments  for 
burglary,  T27. 

L  Generally. 

The  cases  which  depend  upon  the  diarao- 
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portion  for  the  use  of  land,  team,  and  tools, 
and  from  the  proceeds  of  the  remainder  de- 
duct the  amount  due  him  for  supplies  and 
necessaries  furnished  the  cropper  and  turn 
the  balance  over  to  him,  the  cropper  is  only 
an  employee,  and  has  no  title  to  any  portion 
of  the  crop  which  he  can  mortgage  as 
against  the  claim  of  the  landowner  for  the 
value  of  cattle  and  medicines  and  services 
of  a  physician  furnished  to  him. 
Same— needed  supplies — question  for  the 
jniy. 

2.  Under  a  contract  by  which  one  un- 
dertakes to  make  a  crop  on  another's  land 
for  a  certain  portion  of  it  after  paying  for 
supplies  furnished  to  enable  him  to  make  it, 
it  is  a  question  for  the  jury  whether  or  not 
supplies  furnished  were  needed  to  make  the 
crop. 

Same. 

3.  A  milch  cow  and  medical  supplies 
may  be  found  to  be  needed  by  one  who  has 


undertaken  to  make  a  crop  on  another's  land, 
to  enable  him  to  perform  his  contract, 
within  a  provision  permitting  the  landowner 
to  deduct  from  his  share  of  the  crop  the 
value  of  supplies  furnished  by  him  and 
needed  to  make  the  crop. 
Same— right  to  mortgage. 

4.  One  who  hae  undertaken  to  make  a 
crop  on  another's  land  for  a  share  of  it  may 
mortgage  his  interest  in  it. 

(June  25,  1906.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Clark  County 
in  plaintiffs'  favor  in  an  action  brought  to 
enforce  a  lien  on  a  crop.    Reversed. 

Statement  by  Riddick,  J.: 
8.  H.  Bourland  and  his  wife,  Carrie  Bour- 
land,  let  C.  D.  Reynolds  have  land  to  culti- 


ter  of  the  occupation  of  premises  by  a  per- 
son who  is  residing  thereon,  while  engaged 
in  work  which  he  has  undertaken  to  per- 
form for  the  owner  of  the  premises,  are  di- 
visible into  two  main  classes:  (1)  T^oee  in 
which  the  sole  question  to  be  determined  is, 
whether  the  relation  of  master  and  servant, 
or  the  relation  of  landlord  and  tenant,  was 
created  by  the  contract  between  the  owner 
of  the  premises  occupied  and  the  person  per- 
forming the  work;  (2)  those  in  which  it  is 
conceded,  or  established  by  satisfactory  evi- 
dence, that  the  person  performing  the  work 
was,  in  respect  to  such  work,  a  servant  of 
the  owner  of  the  premises  occupied;  and  the 

Suestion  to  be  detennuied  is  whether  he 
liould  be  regarded  as  a  servant  or  a  ten- 
ant in  respect  to  some  matter  extrinsic  to 
the  stipulated  work. 

There  is  no  inconsistency  in  the  relation 
of  master  and  servant  with  that  of  land- 
lord and  tenant.  A  master  ma^  pay  his 
servant  by  conferring  on  him  an  mterest  in 
real  property,  either  in  fee,  for  years  at 
will,  or  for  any  other  estate  or  interest; 
and  if  he  do  so,  the  serv^ant  then  becomes 
entitled  to  the  legal  incidents  of  the  estate 
as  much  as  if  it  were  purchased  for  any 
other  consideration.  Hughes  v.  Chatham, 
(1843)   5  Mann.  &  G.  78. 

Both  these  questions  are  primarily  for 
the  consideration  of  the  jury  or  other  tri- 
bunal whose  function  it  is  in  the  given  in- 
stance to  determine  issues  of  fact.  Hughes 
V.  Chatham  (1843)  5  Mann.  &  G.  54.  7 
Scott,  N.  R.  681;  Clark  v.  St.  Mary  (1856) 
1  C.  B.  N.  S.  23,  26  L.  J.  C.  P.  N.  S.  12;  King 
V.  Hurdis   (1789)   3  T.  R.  497. 

In  King  v.  Snaps  (1837)  6  Ad.  &  El.  278 
(a  settlement  caae),  Williams,  J.,  remarked 
that  the  court  would  not  be  critical  in  ex- 
amining the  grounds  of  the  finding  of  the 
inferior  tribunal. 

In  King  v.  Seacroft,  2  Maule  &  S.  472, 
it  was  declared  that  the  court  of  sessions 
was  the  proper  forum  to  determine  the  effect 
of  the  evidence,  and  the  contention  of  coun- 
sel that  a  certain  presumption  might  be 
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drawn  by  the  court  of  review  from  the  facts 
stated  was  rejected. 

The  conclusion  arrived  at  is,  of  course, 
subject  to  review  in  a  higher  court  wfhioh 
has  all  the  facts  before  it.  King  v.  Field 
(1794)  6  T.  R.  687  (ratability  of  occupier 
as  determined  by  court  of  sessions). 

If  the  action  is  being  tried  in  a  court  con- 
sisting of  a  judge  and  jury,  it  is  unnecessary 
to  submit  to  the  jury  the  character  of  the 
occupation,  if  that  depends  upon  the  signif- 
icance of  substajitially  undisputed  facts. 
Kerraine  v.  People  (1875)  60  N.  Y.  221,  19 
Am.  Rep.  168. 

But  this  question  cannot  be  determined  as 
one  of  law,  if  the  evidence  is  conflicting,  or 
diverse  inferences  may  be  drawn  therefrom. 
Ibid. 

The  terms  of  the  contract,  so  far  as  the 
parties  differ^  it  is  the  duty  of  the  jury  to 
determine;  but,  the  terms  being  fixed,  their 
legal  import  is  for  the  court  to  declare.  This 
should  be  determined  upon  a  consideration 
of  the  nature  and  purpose  of  the  contract, 
and  the  character  of  the  business  to  which 
it  relates.  Bowman  v.  Bradley  (1892)  151 
Pa.  351,  17  L.R.A.  21»,  24  Atl.  1062. 

In  Kerrains  v.  People,  supra,  the  effect  of 
the  arrangement  was  determined  by  the 
court  as  a  question  of  law  upon  the  contract 
and  facts  as  stated;  and  the  conclusion  so 
arrived  at  was  upheld  by  the  court  of  re- 
view. 

n.  Service  or  tenancy. 

The  manner  in  which  the  former  of  the 
questions  stated  in  the  preceding  subdi- 
vision has  been  answered  by  the  courts  with 
relation  to  various  states  of  fact  is  shown 
by  the  following  decisions: 

(a)  Occupancy  as  incident  to  contracts 
for  cultivating  land  on  shares. 

The  cases  cited  below  not  only  disclose  a 
considerable  diversity  of  opinion  as  to  the 
juridical  standpoint  which  is  appropriate  in 
dealing  with  contracts  of  this  type,  but  also 
indicate  that,  even  where  the  standpoint  has 
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vate  during  the  year  1903.  In  the  early 
part  of  that  year  Reynolds  gave  a  mortgage 
or  deed  cf  trust  to  McKnight  &  Brother, 
merchants,  to  secure  them  for  supplies  to  be 
furnished  to  him  and  for  a  debt  which  he 
owed  them.  During  the  year  the  Bourlands 
also  furnished  certain  supplies  to  Reynolds, 
and  at  the  end  of  the  year  he  turned  over 
the  crop  to  them  with  directions  that  after 
paying  what  was  due  them  they  should  pay 
the  remainder  of  the  proceeds  of  the  crop 
to  McKnight  &  Brother.  Afterwards  Mc- 
Knight &  Brother  brought  this  action 
against  the  Bourlands  to  recover  $146wl2  as 
for  money  had  and  received  for  them.  The 
Bourlands  filed  separate  answers,  in  whioh 
they  admitted  that  they  had  made  a  con- 
tract with  Reynolds  by  which  he  had  agreed 


to  make  a  crop  on  the  land  of  Mrs.  Bour- 
land.  Mrs.  Bourland  alleged  in  her  answer 
that  the  conditions  of  this  contract  were  as 
follows :  "She  was  to  furnish  the  land,  team, 
and  tools  to  work  the  crop,  and  feed  for 
the  team,  for  which  she  was  to  receive  one 
half  of  the  crop;  the  remainder  of  the  crop 
was  to  belong  to  said  C.  D.  Reynolds  after 
he  had  paid  her  for  any  supplies,  money,  or 
other  necessaries  that  she  might  furnish 
him  to  make  and  gather  said  crop.  She 
further  alleged  that  after  paying  such  debts 
only  about  $3  remained  due  Reynolds,  which 
she  was  willing  to  turn  over  to  plaintiffs. 

On  the  trial  the  court  gave  the  following 
inatruction  asked  by  plaintiffs:  "The  jury 
are  instructed  that  the  plaintiffs  had  a  lien 
upon  the  crop  made  in  the  year  1903  by  C. 


been  the  same,  the  courts  have  not  always 
arrived  at  identical  conclusions  with  re- 
spect to  essentially  similar  facts. 

A  "cropper,"  t.  e.,  a  laborer  who  is  paid  for 
his  labor  by  being  given  a  proportion  of  the 
orop  which  he  helps  to  harvest,  is  not  a 
tenant,  since  he  has  no  estate  in  the  land, 
nor  in  the  crop  till  the  landlord  assigns 
him  his  share.  He  is  as  much  a  servant  as 
if  his  wages  were  fixed  and  payable  in 
money.  Haskins  v.  Roywter  (1874)  70  N.  0. 
001, 16  Am.  Rep.  780 (action  for  enticement  of 
cultivator  held  to  be  maintainable) ;  Burgie 
V.  Davis  (1879)  34  Ark.  179  (holding  that 
the  law  governing  landlords'  liens  had  no 
application  to  Uie  case,  but  that  tiie 
"cropper"  waa  entitled  to  file  a  hJKMner's 
lien  on  the  crop  for  whatever  was  due  to 
him). 

A  contract  between  A  and  B  that  A  may 
tend  so  much  of  B's  land  as  he  can  cultivate 
with  one  horse  during  a  certain  year;  and 
that  A  is  to  pay  B  as  "rent"  two  bales  of 
cotton  out  of  the  first  picking,  no  part  of 
the  orop  to  belong  to  A  until  the  rent  is 
paid, — constitutes  A  a  cropper,  not  a  tenant. 
Haywood  v.  Rogers  (1875)  73  N.  C.  320.  In 
Neal  V.  Bellamy  (1875)  73  N.  C.  384,  the 
effect  of  this  decision  was  thus  stated: 
"When  the  crop  is  to  be  the  property  of  the 
owner  of  the  land,  that  fixes  the  character 
of  cropper,  and  not  of  tenant,  upon  the  man 
who  is  to  do.  the  work."  In  the  latter  case 
service  was  held  to  be  inferable,  where  the 
agreement  was  that  A  was  to  pay  B,  the 
owner  of  the  land,  two  bales  of  cotton,  pro- 
vided he  also  kept  up  the  fences  and  cleaned 
the  ditches  properly,  and  three  bales  if  this 
work  was  neglected,  and  that  B  was  to 
make  certain  advances  to  A  to  assist  him  in 
making  the  crop. 

Where  A  contracts  to  raise  a"  crop  on  B's 
land,  in  consideration  that  B  will  furnish 
tools,  teams,  and  feed  for  tlie  team,  and  give 
him  one  half  the  crop  raised ;  and  out  of  A*s 
half  B  is  to  retain  sufficient  to  pay  what  A 
may  owe  for  supplies, — the  contract  is  one 
of  service,  the  wages  being  half  the  crop 
minus  the  amount  of  the  debt  for  supplies. 
Sentell  v.  Moore  (1879)  34  Ark.  687  (land- 1 
lord  held  not  to  be  a  mere  tenant  in  common  ' 
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of  the  crop,  so  as  to  be  obliged  to  file  a 
copy  of  the  contract  in  order  to  secure  his 
lien  for  supplies,  as  is  provided  by  Ark.  act 
March  0,  1875). 

One  who  takes  charge  of  another's  ranch, 
with  the  understanding  that  he  is  to  receive 
for  his  services  a  certain  sum  per  month, 
and  that,  after  paying  from  the  gross  pro- 
ceeds the  operating  expenses  inclusive  of  hia 
own  salary,  and  deducting  what  is  due  for 
supplies  and  equipment  furnished  by  him, 
he  IS  to  return  the  residue  to  the  owner,  is 
a  servant,  not  a  tenant.  Todhunter  ▼.  Arnt- 
strong  (1898;  Cbl.)  53  Pac.  446  (holding 
that,  even  if  a  lien  were  actually  oonstitnted 
by  an  oral  agreement — which  was  denied — 
that  the  occupant  was  to  remain  in  poeseB- 
sion  until  he  was  fully  settled  with  and 
paid,  it  would  not  be  a  defense  to  an  action 
by  the  owner  to  recover  possession). 

The  relation  of  employer  and  laborer,  not 
that  of  landlord  and  tenant,  is  created  by  a 
contract  which  requires  a  laborer  to  take  in 
charge,  plant,  and  cultivate  the  several  par- 
cels of  land  designated  by  the  landowner, 
according  to  the  directions  of  such  land- 
owner; to  house  two  crops,  and  see  that  no 
portion  is  removed  until  the  owner  has  de- 
ducted for  himself  the  amounts  stated,  and 
which  binds  him  to  be  of  good  moral  behav- 
ior, and  respectful  to  the  landowner,  his 
family,  and  agent.  MeOutchen  v.  Crenshaw 
(1893)  40  S.  C.  511,  19  S.  E.  140.  (held,  that 
the  laborer  had  no  such  interest  in  his  share 
of  the  crop  as  would  support  a  merchant*a 
lien  for  advances  to  him). 

The  prosecutor  contracted  with  defendant 
to  employ  him  to  labor  on  a  certain  tract  of 
land,  agreeing  to  furnish  land,  team,  food 
for  the  team,  tools,  and  seed,  while  the  de- 
fendant was  to  furnish  the  labor  and  feed 
the  team,  and  to  be  responsible  for  all  im- 
plements used  by  him.  The  prosecutor  was 
to  have  one  half  of  the  crop,  and  the  de- 
fendant the  other  half,  from  which  he  was 
to  pay  all  advances  made  ham,  and  any  help 
it  might  be  necessary  for  him  to  hire.  It 
was  held  that  the  relation  was  either  that 
of  master  and  servant  or  tenants  in  common, 
and  that  in  either  relation  the  prosecutor 
had  a  general  ownership  in  the  corps,  and 
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D.  Reynolds  upon  the  place  owned  by  the 
defendants,  S.  H.  and  OEirrie  Bourland,  sub- 
ject to  the  lien  of  said  defendants  for  the 
rents  and  supplies  furnished  by  them  to 
make  said  crop.  The  jury  are  instructed 
that  a  cow  and  calf,  and  medicine  and  medi- 
cal attendance,  furnished  by  Dr.  Bourland 
to  said  Reynolds  family,  do  not  constitute 
such  supplies  to  make  the  crop  with  aa  will 
entitle  the  defendants  to  receive  pay  for 
the  same  before  the  plaintiffs'  acooimt  fur- 
nished under  their  deed  of  trust,  nor  will 
the  defendants  be  permitted  to  deduct  the 
item  of  costs  paid  by  Dr.  Bourland  on  the 
security  debt  held  by  him  against  the  said 
O.  D.  Reynolds  as  against  the  deed  of  trust 
held  by  McKnight  &  Brother."  But  the 
court  refused  to  give  the  following  instruc- 


tion asked  by  defendant:  "You  are  instruct- 
ed that,  if  you  find  from  the  evidence  that 
the  defendants  let  C.  D.  Reynolds  have  land 
to  cultivate  and  raise  a  crop  of  cotton  and 
com  upon,  and  furnished  tools,  team,  and 
provender  necessary  to  make  the  crop,  and 
that  the  said  Reynolds  was  to  have  a  por- 
tion of  the  crop  so  made  for  his  services, 
but  that  the  defendants  were  the  owners 
of  the  crop,  and  were  to  reserve  out  of  the 
said  Reynolds's  part  .of  the  crop  such  sums 
of  money  as  would  pay  them  for  the  sup- 
plies and  advances  made  to  the  said  Rey- 
nolds*  and  that  the  remainder  was  to  be 
turned  over  to  the  said  Reynolds,  then,  in 
that  event,  the  said  Reynolds  had  no  such 
interest  in  said  crop  that  he  could  mortgage, 
or  sell,  until  the  same  had  be«n  set  apart  to 


not  a  lien  or  claim,  under  Ala.  Code  1876, 
4  4353,  punishing  the  selling  of  crops  on 
which  another  has  a  "lien  or  claim."  This 
provision  is  not  intended  for  the  protection 
of  tenants  in  common  against  fraudulent 
acts  of  cotenants,  nor  for  the  protection  of 
masters  against  fraudulent  acts  of  servants. 
Ellerson  v.  State  (1881)  69  Ala.  1. 

Under  an  Alabama  statute  enacted  since 
this  decision  was  rendered  (Code  1896,  § 
2712  [Code  1886,  §  3065]),  it  is  provided  as 
follows :  "When  one  party  f umiBhes  the  land 
and  the  team  to  cultivate  it,  and  another 
party  furnishes  the  labor,  with  stipulations, 
express  or  implied,  to  divide  the  crop  be- 
tween them  in  certain  proportions,  the  con- 
tract of  hire  shall  be  held  to  exist." 

Occupation  of  a  separate  and  distinct 
house  on  a  plantation,  several  hundred  yards 
away  from  that  of  the  owner  of  the  planta- 
tion, under  a  contract  by  which  the  occu- 
pant is  to  have  for  his  services  as  a  laborer 
the  use  of  the  house  and  a  monthly  allow- 
ance of  meal  and  meat,  and  a  right  to  cul- 
tivate a  small  strip  of  land  for  bin  own  ben- 
efit, constitutes  him  a  lessee.  State  v. 
Smith  (1888)  100  N.  C.  466,  6  S.  E.  84  (own- 
er, who  expelled  occupant  by  threats  and  a 
ill  splay  of  deadly  weajrans,  was  held  liable 
to  be  indicted  for  a  forcible  entry). 

The  relation  of  landlord  and  tenant  Is 
created  by  an  agreement  by  a  mortgagor  to 
give  a  certain  person  all  he  can  raise  on  a 
certain  part  of  land  in  return  for  services. 
Calvin  v.  Shimer  (1888;  N.  J.  Eq.)  15  Atl. 
255.  The  contention  of  the  defendant  was 
that  the  petitioner  was  a  tenant,  the  rent 
being  paid  in  labor  instead  of  money,  while 
the  petitioner  insisted  that  the  agreement 
was  one  to  take  pay  for  sen'ices,  in  grain  of 
his  own  raising.  Bird,  V.  C,  upheld  the  for- 
mer view,  and  held  that  the  crops  raised  on 
the  land  passed  with  the  title  on  a  sale  un- 
der foreclosure. 

The  relation  of  landlord  and  tenant  exists 
where  one  agrees  to  furnish  another  with  a 
dwelling  house,  land,  and  a  team  and  tools 
for  working  it,  and  the  latter  is  properly  to 
cultivate  the  soil  and  make  payment  of  one 
half  the  crops  gathered.  Rchlioht  v.  Calli- 
cott  (1898)  76  Miss.  487,  24  So.  869  (land- 
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lord  held  to  be  entitled  to  a  remedy  by  way 
of  attachment  imder  a  statute  relating  spe- 
cificAlly  to  landlords  and  tenants). 

A  tenancy  was  held  to  be  inferable,  where 
the  contractor  agreed  to  cultivate  during  one 
year,  at  his  own  cost,  the  land  of  the  con- 
tractee,  to  gather  the  crops,  and  to  keep 
the  fences  in  repair,  while  the  oontractee 
stipulated  that  the  contractor  should  oc- 
cupy the  premises  during  the  year,  Whalev 
V.  Jaoobson  (1883)  21  S.  C.  61  (question 
involved  was  the  right  of  the  occupant  to 
encumber  the  crop  with  a  lien). 

Arrangements  of  this  character  have  also 
been  viewed  from  other  standpoints,  sug- 
gestive of  other  distinctions  besides  that 
which  is  emphasized  in  the  foregoing  cases*. 
Thus,  we  find  it  laid  down  that  a  contract 
between  a  landowner  and  his  laborers  to  cul- 
tivate a  crop  on  shares  creates  a  tenancy  in 
common  in  the  crop,  and  not  the  relation  of 
landlord  and  tenant.  Smith  v.  Rice  (1876) 
56  Ala.  417;  Brown  v.  Coats  (1876)  56  Ala. 
439;  Ragsdale  v.  Kinney  (1898)  119  Ala. 
454.  24  So.  443.  But  see  Alabama  cases  and 
Code  sections  supra. 

That  a  contract  between  landowner  and 
laborer  for  raising  a  crop  on  shares  creates 
the  relation  of  landlord  and  tenant,  unless 
the  intention  to  make  them  partners  or  ten- 
ants in  common  with  respect  to  the  crop 
clearly  appears,  was  held  in  Birmingham  ▼. 
Rogers  (1885)  46  Ark.  254. 

An  independent  contract,  and  not  service, 
is  inferable  where  it  is  agreed  tnat  B  shall 
furnish  himself  and  two  daughters  and  an- 
other person  to  work  as  laborers  on  A's 
land,  the  land  and  mules  for  its  cultivation 
to  be  furnished  by  A,  and  that  B  is  to  re- 
ceive a  share  of  the  crop.  Barron  v.  Collins 
(1873)  49  Ga.  580  (action  for  enticement 
held  not  to  be  maintainable). 

In  Duncan  v.  Anderson  (1876)  56  Ga.  398, 
it  was  assumed  by  the  court  that  a  "crop- 
per," or  person  cultivating  land  on  shares, 
was  not  a  servant  of  the  owner;  the  decision 
being  that  the  owner  was  not  liable  for  the 
tort  of  the  cropper  in  hiring  a  laborer  pre- 
viously hired  by  and  bound  to  work  for  the 
plaintiff. 

In  Ponder  v.  Rhea  (1877)  32  Ark.  436,  the 


702 


ARKANSAS  SUPREME  COURT. 


June, 


him;  and  your  yerdict  will  be  for  the  de- 
fendant." 

The  jury  returned  a  verdict  in  favor  of 
plaintiffs  for  the  sum  of  ^1.00,  and  the  de- 
fendants appealed. 

Messrs.  Hardage  &  Wilson  for  appellants. 
Messrs.  J.  H«  Crawford  and  D.  Flanigan 
for  appellees. 

Biddicky  J.,  delivered  the  opinion  of  the 
court: 

The  questions  in  this  case  relate  to  a 
contract  made  by  Mrs.  Bourland  with  Rey- 
nolds for  the  cultivation  of  land  owned  by 
her.  The  contract  was  not  in  writing,  and 
the  evidence  as  to  the  terms  of  the  contract 
was   somewhat  conflicting.    The  testimony 


of  8.  H.  Bourland,  the  husband  of  Mrs. 
Bourland,  and  who  made  the  contract  for 
her,  tended  to  show  that,  by  the  terms  of 
the  contract,  the  title  to  the  crop  remained 
in  his  wife,  the  landowner,  who  was  to  re- 
ceive one  half  of  the  crop  for  the  use  of  the 
land,  team,  and  tools,  and  that  from  the 
proceeds  of  the  other  half  of  the  crop  was 
to  be  deducted  the  sums  due  Mrs.  Bourland 
for  supplies  and  other  necessaries  furnished 
by  her  to  Reynolds,  and  that,  after  paying 
such  debts,  Reynolds  was  to  receive  any 
balance  left.  The  testimony  of  Reynolds  a« 
to  the  terms  of  the  contract  was  somewhat 
different  from  Bourland's,  but  the  defend- 
ants had  the  right  to  have  their  theory  of 
the  case  submitted  to  the  jury.  If  this  tes- 
timony of  Bourland  was  correct,  then  Rev- 


relation  of  the  cropper  to  the  landowner 
seems  to  have  been  regarded  as  being  rath- 
er that  of  an  independent  contractor  than 
that  of  a  servant;  but  the  precise  theory  of 
the  court  is  somewhat  obscure. 

In  one  case  it  was  said  that  a  contract  to 
cultivate  a  piece  of  land  and  take  one  half 
of  the  produce  as  a  compensation  for  th«r 
labor  might  be  regarded  either  as  a  contract 
to  perform  labor  on  the  land  while  it  re- 
mained in  the  owner's  possession,  or  as  a  hir- 
ing of  the  land  for  the  rent  payable  in  prod- 
\iee.  Chandler  v.  Thurston  (1830)  10  Pick. 
1205. 

(b)  Occupancy  in  relation  to  other  con- 
tracts for  the  cultivation  of  land. 

The  relation  of  master  and  servant  did 
not  exist  where  one  was  under  a  contract 
to  cultivate  land  for  a  certain  rental,  and, 
in  addition,  to  work  for  the  landlord,  if 
called  upon,  whenever  he  was  at  leisure, 
for  a  certain  price  per  day.  The  service 
provided  for  was  a  mere  incident  to  the  con- 
tract of  rental.  State  v.  Hoover  (1890)  107 
X.  C.  706,  10  L.RA.  726,  12  S.  E.  451  (action 
for  enticement  of  cultivator  held  not  to  be 
maintainable) . 

By  an  instrument  in  writing  C,  a  land- 
owner, specified  certain  services  to  be  per- 
formed by  H.,  who  was  "to  have  the  house 
rent,  use  of  garden,  firewood,  and  pasturage 
for  what  cows  you  keep  for  family  use," 
and  it  was  also  stipulated  that  H.  was  to 
have  possession  till  a  specified  date.  It  was 
held  that  H.  was  not  a  mere  agent  of  0.,  but 
took  an  interest  in  the  premises  as  lessee, 
and  was  entitled  to  possession  until  the  ap- 
pointed term  had  expired.  Colcord  v.  Hall 
(1859)  3  Head,  625. 

(c)  Occupancy  in  relation  to  contracts 
for  the  keeping  of  a  hotel. 

In  State  v.  Page  (1843;  S.  C.  Ct.  App.)  1 
Speers,  L.  408,  40  Am.  Dec.  608,  it  was  held 
that  the  following  provisions,  standing  by 
themselves,  did  not  make  a  lease  of  a  hotel ; 
vis. J  that  for  seven  years  the  person  in  ques- 
tion was  to  "reside  with  his  family  in  the 
hotel  (free  of  all  charge  for  board  or  rent) ;" 
that  he  was  to  "conduct  the  same  in  the 
manner  contemplated  by  the  parties,  and  to 
have  the  whole  and  exclusive  management 
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thereof;"  and  that,  at  the  end  of  the  term, 
the  furniture  should  be  returned  to  the 
owners  of  the  hotel.  The  conclusion  that 
no  lease  was  intended  was  held  to  be  in- 
dicated by  other  stipulations;  viz,,  that  the 
occupant  was  to  keep  the  hotel  for  the  term 
of  seven  continuous  years;  that  as  the  land- 
lord he  should  provide  for  the  hotel;  that 
he  should  contract  no  debts  on  account  of 
the  concern,  without  the  consent  of  the  di- 
rectors; that  he  should  keep  constantly  in 
his  employment  a  bookkeeper,  who  was  to 
be  discharged  if  the  directors  disapproved  of 
him;  and  that  the  books  were  to  be  open  to 
the  examination  of  the  directors.  It  was 
accordingly  held  that  the  occupant  of  the 
hotel  was  in  possession  as  the  agent  of  the 
owners,  and  that  he  had  no  legal  interest  in 
the  possession,  which  could  be  set  up  against 
an  execution  for  a  debt  of  the  owners.  In 
Charleston  v.  Pa^  (1843)  Speers,  Eq.  177, 
Harper,  Ch.,  considered  that,  under  this  in- 
strument, the  occupant  was  undoubtedly  a 
lessee. 

(d)  Occupancy  in  relation  to  logging  con- 
tracts. 

The  defendant  made  a  contract  with  D., 
by  which  D.  was  to  operate,  during  the  mill- 
ing season,  a  shingle  mill  then  in  the  con- 
trol of  the  defendant^  and  manufacture  cer- 
tain brands  of  shingles  from  logs  to  he  fur- 
nished by  defendant,  and  receive  pa^^ment 
therefor  from  defendant  at  a  fixed  rate; 
and  he  was  to  hire  and  pay  the  men  em- 
ployed, furnish  tools  and  implements,  repair 
breaks  in  machinery  not  costing  over  $.*> 
(larger  breaks  to  be  repaired  at  defendant's 
expense),  and  load  the  shingles  at  his  own 
expense  (the  defendant,  however,  to  pay 
such  expense  beyond  a  certain  figure,  until 
a  side  track  to  the  mill  was  completed). 
Defendant  was  to  put  the  mill  in  running 
order,  furnish  the  logs,  ahd  remove  surplus 
and  refuse  timber.  It  was  held,  in  an  ac- 
tion by  a  third  person  against  defendant  to 
recover  damages  for  injuries  caused  by 
sparks  emitted  from  the  smokestack  of  the 
mill,  that  the  contract  was  not  a  lease,  but 
simply  for  performance  of  labor,  and  that 
defendant  was  liable  for  any  defective  con- 
dition of  the  mill.    The  court  said  that  the 
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nolds  was  only  an  employee,  and  not  a  ten- 
ant, and  the  title  to  the  crop  remained  in 
the  landlord.  Reynolds,  under  such  a  con- 
tract, had  the  right  to  demand  of  the  land- 
lord only  the  balance  of  the  proceeds  of  the 
crop  left  after  paying  the  debts  due  her.  If 
she  furnished  the  tenant  a  cow  and  a  calf 
or  medicines  and  servioee  of  a  physician 
when  needed  by  him,  she  would,  under  the 
terms  of  the  contract  as  shown  by  Bour- 
land's  testimony,  be  entitled  to  hold  the 
crop  for  the  payment  of  such  debts.  Tins- 
ley  y.  Craige,  64  Ark.  346,  16  S.  W.  897,  16 
S.  W.  670;  Hammock  ▼.  Oreekmore,  48  Ark. 
264,  3  8.  W.  180;  Parks  ▼.  Webb,  48  Ark. 
293,  3  S.  W.  621. 

It  follows  from  this  that  in  our  opinion 
the  court  erred  in  giving  Uie  instruction 


asked  by  the  plaintiffs,  and  which  is  6et  out. 
in  the  statement  of  facts,  for  that  instruc- 
tion told  the  jury,  as  a  matter  of  law,  thai 
Mrs.  Bourland  had  no  right  to  hold  the  pro- 
ceeds of  the  crop  for  the  payment  of  the- 
cow  and  calf  sold  by  her,  or  for  the  medical 
supplies  furnished.  If  the  contract  provided 
that  the  employee  was  to  receive  only  what 
was  left  of  the  proceeds  of  one  half  of  the 
crop  after  paying  all  debts  due  by  him  to^ 
the  landlord,  then  Mrs.  Bourland  would  have 
the  right  to  hold  the  crop  for  any  debt  due 
from  Reynolds  to  her.  But  if  the  contract 
provided  that  Reynolds  was  to  get  one  half 
of  the  crop  after  paying  for  supplies  fur> 
nished  by  Mrs.  Bourland  to  him  for  the  pur- 
pose of  enabling  him  to  make  the  crop,  it 
would  then  be  a  question  of  fact  whether 


effective  words  of  the  contract  were  those 
italicized,  and  that  it  was  clearly  a  hiring 
on  the  part  of  the  defendant,  accompanied 
on  his  part  by  an  agreement  that  D.,  in  the 
performance  of  the  stipulated  work,  was  to 
nave  the  use  of  certain  machinery  of  tne 
defendant.  The  absence  of  any  words  giv- 
ing possession  of  the  mill  to  D.  was  also 
commented  on.  Whitney  v.  Clifford  (1879) 
46  Wis.  138,  32  Am.  Rep.  703,  19  N.  W.  835. 

(e)  Occupancy  as  incident  to  contracts 
for  the  boarding  of  the  landowner's  em- 
ployees. 

It  was  held  that  a  woman  wno  occupied 
a  house  belonging  to  a  railway  company 
and  on  its  line,  under  an  agreement  with  the 
company  to  board  its  employees,  the  price 
of  board  to  be  paid  by  them,  and  the  com- 
pany to  aid  her  in  collecting  her  pay  for 
board  by  retaining  the  same  for  her  out  of 
the  wages  of  such  employees,  was  not  a 
servant  or  employee  of  the  company;  but 
that  the  relation  of  the  parties  was  that  of 
landlord  and  tenant.  Doyle  v.  Union  P.  R. 
Co.  (1893)  147  U.  8.  413,  37  L.  ed.  223,  13 
Sup.  Ct.  Rep.  333  (action  for  injuries  caused 
by  a  snowslide  held  not  to  be  maintainable ; 
railway  company  not  bound  to  provide  a 
safe  place  in  which  to  work).  It  was  un- 
successfully contended  that  the  circum- 
stance of  the  woman  being  aided  by  the  com- 
pany in  collecting  her  pay  for  the  board 
changed  her  position  from  that  of  tenant  at 
will  to  that  of  servant. 

(f)  Occupancy  as  incident  to  contracts 
for  the  operation  of  a  factory. 

In  Fiske  v.  Framingham  Mfg.  Co.  (1833) 
14  Pick.  491,  the  construction  of  the  contract 
in  question  was  thus  discussed:  "Some  of 
the  provisions  have  a  double  aspect,  and, 
consistently  with  them,  he  [Bird]  might  be 
either  the  agent  or  the  lessee  of  the  de- 
fendants; but  there  are  others  which  admit 
of  only  one  construction.  He  was  to  keep 
the  factory  in  repair,  except  that  the  de- 
fendants were  to  repair  the  main  gearing  if 
it  should  be  necessary;  he  was  to  have  the 
possession  for  the  purpose  of  doing  what  he 
had  stipulated  to  perform;  he  had  the  con- 
trol of  the  factory,  and  could  employ  what 
servants  he  would,  and  regulate  their 
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wages;  he  might  determine  how  much  water 
should  be  turned  upon  the  mill;  he  was  en- 
titled to  the  use  of  the  land  about  the 
factory  and  to  the  buildings  taereon;  and 
whether  these  buildings  were  let  to  laborers 
employed  by  him,  or  to  others,  rent  would 
probably  be  paid  to  him,  either  in  a  diminu-' 
lion  of  wages  or  otherwise.  These  provi- 
sions are  appropriate  in  the  case  of  a  lease. 
The  words,  *that  no  rent  is  to  be  charged  by 
the  company,'  also  tend  to  prove  that  a  let- 
ting was  contemplated.  It  was  argued  that 
a  reservation  of  rent  was  essential  to  a 
lease,  but  this  point  is  immaterial,  for,  tak- 
ing the  whole  agreement  together,  it  wa» 
manifest  that  the  defendants  received  rent 
in  the  price  at  which  their  goods  were  manu- 
factured. We  are  therefore  of  opinion  that 
Bird  was  not  the  servant  of  the  defendants,^ 
but  their  lessee,  having  the  control  and  pos- 
session of  the  premises  mentioned  in  their 
agreement,  and  consequently  that  the  de- 
fendants are  not  liable  to  the  plaintiff  in 
this  action"  (action  for  damages  caused  to 
a  neighbor  by  the  negligence  of  the  occupant 
in  letting  on  the  water  from  the  pond  too 
rapidly). 

Under  an  instrument  in  the  form  of  a 
lease,  a  party  named  as  lessee  was  to  have 
control  of  a  factory,  and  was  to  return  to 
the  company  owning  the  plant  the  profits  of 
the  business  over  a  fixed  amount.  The  les- 
see was  to  have  authority  to  employ  and 
discharge  servants  to  work  in  tue  factory, 
and  no  restrictions  as  to  the  management  of 
the  business  were  reserved  by  the  lessor. 
It  was  held  that  the  agreement  was,  in  law, 
a  lease.  Ault  Woodenware  Co.  v.  Baker 
(1900)  26  Ind.  App.  374,  58  N.  E.  265 (lessor 
held  not  to  be  liable  for  an  injury  sustained 
by  a  servant  of  the  leasee  owing  to  the  mis- 
management of  the  latter). 

m.  Character   of   occupation,    whether    as 
servant  or  tenant. 

In  the  reported  cases  belonging  to  the 
second  of  the  two  classes  differentiated  in 
I.,  supra,  one  or  the  other  of  the  following 
points  has  been  determined: 
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he  needed  the  cow  and  the  calf  or  the  other 
supplies  furnished  to  enable  him  to  make  a 
crop,  and  whether  they  were  furnished  for 
that  purpose  or  not;  for,  under  such  a  con- 
tract, the  landlord  could  deduct  only  sup- 
plies furnished  to  enable  the  tenant  to  make 
liis  crop.  But  as  milk  is  a  common  and  use- 
ful article  of  diet,  and  as  probably  the 
c'heapest  way  for  a  farmer  to  obtain  it  is 
to  own  a  milch  cow,  such  animals  might  be 
a  part  of  the  supplies  needed  by  a  tenant 
and  his  family  to  enable  him  to  make  a 
crop,  just  as  other  provisions  would  be 
needed;    while,   on   the    other   hand,   if   he 


bought  them  for  speculation  only,  they 
would  not  be  supplies  for  making  a  crop. 
So  medical  supplies  and  attention,  when 
furnished  or  paid  for  by  the  landlord,  might 
be  necessary  supplies  if  needed  to  enable 
the  tenant  to  go  ahead  with  his  work.  But, 
under  the  evidence  in  this  case,  the  ques- 
tions arising  concerning  these  matters  were 
questions  of  fact  which  should  have  been 
submitted  to  the  jury  under  |Nroper  instruc- 
tions. The  law  relating  to  cases  «of  this 
kind  was  very  clearly  stated  in  case  of  Tins- 
ley  V.  Craige,  54  Ark.  346,  16  S.  W.  897,  16 
S.  W.  670,  and  in  Hammock  v.  Greekmore 


(a)  The  liability  of  the  servant  to  cer- 
tain taxes. 

(b)  The  servant's  acquisition  of  a  settle- 
ment under  the  poor  laws. 

The  rule  uniformly  adopted  for  construing 
the  statute  of  13  &  14  Car.  11.  chap.  12,  was 
that  the  words  "coming  to  settle  in  a  place" 
meant  by  renting  or  holding  in  the  character 
of  tenant.  Lord  Ellenborough  in  King  ▼. 
Bowness,  4  Maule  &  S.  212. 
.  Speaking  of  the  kind  of  settlement  which 
is  acquired  by  renting  premises,  Denman, 
Ch.  J.,  said:  "The  kind  of  settlement  relied 
upon  in  this  case  has  grown  out  of  the  13  &, 
14  Car.  n.  chap.  12,  fi  1,  which  confines  the 
power  of  removal  to  cases  where  persons 
come  to  settle  on  any  tenement  under 
the  yearly  value  of  £10,  and,  by  im- 
plication, has  been  held  to  confer  a 
settlement  on  a  person  who  oomes  to 
settle  on  a  tenement  of  that  value;  and 
the  lawful  occupation  of  a  tenement  of  that 
annual  value  by  a  party  in  his  own  right 
has  been  held  to  satisfy  the  words  'coming 
to  settle.'  The  word  'renting*  is  not  to  be 
found  in  the  statute."  King  v.  St.  Mary 
Xewington  (1833)  6  Bam.  &  Ad.  540. 

"If  the  occupation  was  ancillary  to  the 
service  [see  IV.,  infra,]  so  as  to  make  the 
occupation  of  the  servant  merely  the  occu- 
pation of  the  master,  then  no  settlement 
was  gained."  Queen  v.  Bishop  ton  (1839)  9 
Ad.  &  El.  824. 

"In  order  to  confer  a  settlement  bv  rent- 
ing a  tenement,  the  party  must  have  a 
residence  which  might  be  called  his  own 
home,  as  tenant;"  residence  "in  the  char- 
a.cter  of  servant  merely"  is  not  "sufficient 
to  satisfy  the  words  of  the  statute  'coming 
to  settle.'"  King  v.  Shipdham  (1823)  3 
Dowl.  &  R.  385,  per  Bayley,  J. 

(c)  The  exercise  of  the  elective  franchise 
by  the  servant. 

As  precedents  bearing  upon  the  right  of 
voting,  the  English  cases  of  which  the  effect 
will  be  stated  in  the  ensuing  subdivisions 
have  been  of  much  less  importance  in  the 
United  Kingdom  itself,  since  the  recent  ex- 
tension of  the  franchise  (see  X.,  infra) ^  and 
are  of  no  importance  whatever  in  countries 
where  manhood  suffrage  prevails.  But  they 
supply  many  useful  analogies  and  state- 
ments of  general  principles  which  will  serve 
a«%  a  guide  to  the  practitioner  in  other  con- 
nections. As,  for  example,  where  the  ques- 
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tion  involved  is  whether  the  servant  has  a 
right  to  retain  possession  of  the  premises 
after  he  ceases  to  be  a  servant.  Bee  Ker- 
rains  v.  People  (1875)  60  N.  Y.  221,  19  Am. 
Rep.  158,  where  the  passage  quoted  from  the 
judgment  in  the  Hughes  uase  (1843)  5 
Mann.  &  G.  54,  was  cited  by  the  court  as 
laying  down  concisely  the  correct  rule  for 
determining  the  question  involved. 

The  cases,  of  which  the  effect  is  stated  un- 
der various  heads  in  V.,  infra,  turn  upon  the 
construction  of  the  electoral  laws  which 
were  in  force  at  different  periods,  and  deal 
with  the  question  whether  the  claimant 
was  entitled  to  vote  ( 1 )  as  a  "householder" 
under  one  or  other  of  those  laws;  or  (2)  as 
one  who  "occupied  as  owner  or  tenant"  (re- 
form act  1832,  chap.  45,  S  27,  and  reform 
act  1867) ;  or  (3)  as  "occupier  of  a  building 
of  the  value  of  £10  yearly,"  under  the  same 
act.  The  construction  put  upon  the  act  of 
1884,  which  introduced  a  "service  franchise," 
is  shown  by  the  cases  cited  in  X.,  infra, 

(d)  The  right  of  the  master  to  resume 
possession  of  the  premises  occupied. 

A  servant  whose  occupation  is  independ- 
ent of,  and  not  merely  ancillary  to,  his  em- 
ployment, but  which  is  liable  to  be  deter- 
mined by  the  dissolution  of  the  contract,  is 
a  tenant  at  will.  Rex  v.  Lakenheath  (1823) 
1  Bam.  &  C.  631;  O'CJonnor  v.  Tyndall 
(1836)  2  Jones  (Ir.)  20  (per  Foster,  B.). 

On  the  other  hand,  where  the  occupation 
is  merely  in  the  character  of  a  servant,  no 
interest  in  the  premises  even  to  the  extent 
of  a  tenancy  at  will,  vests  in  the  occupant. 

Combating  the  contention  that  the  serv- 
ant, under  such  circumstances,  took  an  es- 
tate in  the  premises,  Willes,  J.,  said :  "I  can 
see  very  weighty  reasons  why  it  should  be 
intended  not  to  vest.  And  I  do  not  by  any 
means  agree  that  this  is  a  dry  and  barren 
point;  because,  though,  generally  speaking, 
the  relation  of  master  and  servant,  or  prin- 
cipal and  agent,  may.  where  the  servant  or 
agent  has  been  guilty  of  misconduct,  be 
terminated  at  a  moment,  if  such  an  arrange- 
ment as  this  were  held  to  vest  in  the  serv- 
ant or  agent  an  interest  in  the  employer's 
premises,  the  servant  might  set  his  employ- 
er at  defiance;  and,  though  the  latter  were 
perfectly  justified  in  putting  an  end  to  the 
relation  of  master  and  servant  between 
them,  the  former  might  insist  upon  holding 
on  as  a  tenant  until  the  expiration  of  a  r^- 
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and  Parkfe  ▼.  Webb,  supi-a.  We  concur  in 
the  argument  of  counsel  for  appellant  that 
the  employee  had  the  right  to  mortgage  his 
interest  in  the  crop;  but,  if  his  interest  was 
only  what  was  left  after  paying  all  debts 
•due  the  landlord,  the  mortgagee  can  get  no 
more  than  the  employee  could  get.  But,  as 
the  mortgage  was  valid  to  that  extent,  the 
instruction  asked  by  the  appellant  was 
wrong  and  was  properly  refused. 

Counsel  for  appellees  contend  that  the  bill 
of  exceptions  does  not  show  that  it  contains 
«11  the  instructions  given,  but  there  is  noth- 
ing in  it  that  indicates  that  other  instruc- 


tions were  given,  and  it  would  be  a  violent 
presumption  to  suppose  that  the  other  in- 
structions could  cure  the  defect  of  the  one 
given,  for  it  definitely  stated  that  certain 
claims  of  the  landlord  must  not  be  consid- 
ered by  the  jury,  which  instruction,  we 
think,  under  the  evidence  here,  was  erro- 
neous. 

For  the  reasons  stated,  the  judgment 
must  be  reversed,  and  the  cause  remanded 
for  a  new  trial.    It  is  so  ordered. 

Hilly  Ch.  J.,  did  not  participate. 


ular  notice  to  quit."  White  v.  Bay  ley 
(1861)  IOC.  B.  N.  S.  227. 

In  Kerrains  v.  People,  supra,  th«  court  ex- 
3>ressed  its  disapproval  of  the  doctrine  laid 
•down  in  People  ex  rel.  Hubbard  v.  Annis 
(1866)45  Barb.  304,  to  the  effect  that  imme- 
diately upon  the  termination  of  the  service  a 
tenancy  at  will  or  by  sufferance  springs  up, 
and  laid  down  the  law  as  follows :  "In  order 
to  have  that  effect,  the  occupancy  must  be 
«ufficiently  long  to  warrant  an  inference  of 
consent  to  a  different  holding.  Any  consid- 
erable delay  would  be  sufficient;  but  I  can 
see  no  principle  which  would  change  the  oc- 
oupant  eo  instanti  from  a  mere  licensee  to  a 
-tenant.  The  employer  should  resume  con- 
trol of  his  property  within  a  reasonable 
time,  or  consent  would  be  inferred.  Wheth- 
er this  time  is  a  day,  or  a  week,  may  depend 
upon  circumstances."  Doyle  v.  Gibbs 
(1871)  6  Lans.  180,  was  cited  as  a  case  in 
■which  the  permission  of  the  employer  that 
the  employed  might  remain  until  his  wife 
recovered  from  an  illness  was  held  not  to 
.amount  to  a  consent. 

Many  of  the  cases  cited  below  expressly 
recognize,  or  take  for  granted,  the  same  doc- 
trine. 

The  statement  made  in  McGee  v.  Gibson 
(1840)  1  B.  Mon.  105,  that  a  man  occupying 
merely  as  a  servant  is  a  tenant  at  will,  is 
olearly  erroneous. 

The  legal  consequences  of  determining  the 
•contract  of  employment  of  a  servant  whose 
occupation  is  of  this  description  are  as  fol- 
lows: 

That  the  master  becomes  entitled  to  re- 
sume possession  of  the  premises  Immedi- 
ately. 

In  a  case  where  a  farm  laborer  was  pro- 
vided with  a  house  to  live  in  and  cattle  for 
the  use  of  himself  and  family,  the  courc 
said:  "If  it  [i.  c,  what  was  delivered  into 
the  possession  of  the  servant  when  he  began 
work]  be  regarded  as  part  of  the  compensa- 
tion for  labor  stipulated  for.  then  the  rif?ht  to 
the  compensation  ceased  when  the  labor  wns 
•discontinued.  Bowman  had  the  same  right 
to  insist  on  the  payment  of  the  cash  pvirt 
of  his  wages  as  on  that  part  which  provided 
Tiis  family  a  place  to  live.  His  right  under 
the  contract  of  hiring  was  like  that  of  the 
porter  to  the  possession  of  the  porter's 
lodge;  like  that  of  the  coachman  to  his 
apartments  over  the  stable;  like  that  of  the 
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teacher  to  the  rooms  he  or  she  may  have 
occupied  in  the  school  buildings;  like  that 
of  the  domestic  servants  to  Qie  rooms  in 
which  they  lodge  in  the  house  of  their  em- 
ployers. In  all  these  cases  and  others  that 
might  be  enumerated  the  occupancy  of  the 
room  or  house  is  incidental  to  the  employ- 
ment. The  employee  has  no  distinct  right 
of  possession,  for  his  possession  is  that  of 
the  employer:  and  it  cannot  survive  the  hir- 
ing to  which  it  is  incidental,  or  under  which 
it  is  a  part  of  the  contract  price  for  the 
services  performed.  So  in  this  case,  if  the 
contract  was  simply  a  contract  for  labor  at  $1 
per  day  and  a  house  to  live  in,  the  plaintiff 
held  the  house  by  the  same  title  and  for 
the  same  purpose  that  he  did  the  land  or  the 
cattle  in  the  care  of  which  his  labor  was  to 
be  performed.  When  his  contract  ended,  his 
rights  in  the  premises  were  extinguished, 
and  it  was  his  duty  to  give  way  to  his  suc- 
cessor." Bowman  v.  Bradley  (1892)  161  Pa. 
351,  17  L.R.A.  213,  24  Atl.  1062. 

See  also  Hunt  v.  Colson  (1833)  3  Moore 
&  S.  790  (denying  right  of  servant  to  main- 
tain an  action  of  trespass  against  his  mas- 
ter's agent  for  pulling  down  the  house  oc- 
cupied by  him)  ;  Eichengreen  v.  Appel 
(1891)  44  111.  App.  19,  and  the  cases  cited 
below. 

That  this  right  is  enforceable  irrespective 
of  the  question  whether  the  servant  was  or 
was  not  justifiably  discharged.  Collison  v. 
Warren  (1898;  C.  A.)  17  Times  L.  R.  362 
(where  the  plaintiff  in  a  suit  in  which  he  was 
claiming  to  be  entitled,  under  a  certain  con- 
tract, to  be  retained  in  the  employment  of 
the  defendant  as  manager  of  a  hotel,  was 
enjoined  from  continuing  to  reside  in  the 
hotel);  WcAliater  v.  Ogle  (18.56)  1  Ir.  Jur. 
N.  S.  313;  Scott  v.  M'Murdo  (1869)  6  Scot. 
L.  R.  .301. 

In  Whvte  v.  Haddington  School  Board 
(1874)  1  Sc.  Sess.  Cas.  4th  series,  1124,  the 
employers  were  held  entitled  to  a  summary 
warrant  to  remove  the  servant. 

These  decisions,  as  well  as  those  which 
are  cited  supra  and  infra,  show  that  one  of 
the  judges  of  the  supreme  court  of  NeAv 
South  Wales  was  in  error  when  he  laid  it 
down  that  the  curator  of  a  museum,  to 
whom  a  portion  of  the  building  had  been 
assigned  as  a  residence,  was  entitled  to  re- 
main in  his  apartments,  a  proceeding  alleged 
by  him  to  be  wrongful,  until  he  had  at  least 
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received  a  legal  notice  to  quit;  and  that  his 
official  possession  was  sufficient  to  enable 
him  to  maintain  an  action  of  trespass 
against  one  of  the  board  of  trustees,  who 
had  entered  on  the  premises  occupied  by 
him.  Krefft  v.  Hill  (1875)  13  New  So. 
Wales  S.  C.  R.  (L.)  280. 

The  doctrine  which  prevails  in  Quebec 
seems  to  be  different  from  that  of  the  com- 
mon-law courts.  In  Reid  v.  Smith  (1872) 
Ct.  of  Review,  6  Quebec  L.  R.  367,  4  L.  N. 
157,  an  action  of  ejectment  was  brought  to 
recover  possession  of  a  house  which  had 
t»een  leased  to  the  defendant  under  one  of 
the  stipulations  of  a  contract  which  bound 
him  to  act  as  superintendent  of  the  plain- 
tiff's mill  for  a  term  of  five  years,  and 
which  was  termmable  by  six  months'  notice 
on  either  side.  The  defendant  was  dis- 
missed without  any  ^ood  cause,  and  with- 
out the  stipulated  notice.  The  position  tak- 
en by  the  plaintiff  was  that,  by  the  mere 
fact  of  his  having  been  dismissed,  the  con- 
tract for  his  personal  services  was  terminat- 
ed, leaving  only  a  claim  for  damages  to 
the  servant;  and  that  the  lease  came  to  an 
end  at  the  same  time  as  the  service.  The 
court,  however,  was  of  the  opinion  that  the 
plaintiff,  in  advancing  this  theory,  had  lost 
vight  of  the  distinction  between  a  contract 
for  the  construction  of  a  building  or  other 
works  {lauage  d*ouvrage),  and  a  contrfict 
for  personal  service  {louage  de  services  per- 
sonnels). The  Code  (art.  1691)  provided  for 
the  rescission  of  the  former  kind  of  con- 
tract at  the  will  of  the  employer,  but  was 
silent  as  to  the  power  of  rescission  in  the 
latter  case.  Accordingly,  the  conclusion  was 
arrived  at  that,  as  the  employer  could  not, 
merely  by  his  own  will,  put  an  end  to  the 
contract  of  ser\'ice,  it  was  impossible  to  con- 
tend successfully  that  he  could,  merely  by 
his  own  will,  put  an  end  to  the  lease  which 
was  one  of  the  incidents  of  the  contract  of 
service. 

That  he  may  eject  the  servant  without 
any  process  of  law.  McAlister  v.  Ogle 
(1856)  1  Ir.  Jur.  N.  S.  313  (servant  held  not 
to  be  entitled  to  maintain  an  action  against 
the  master  for  assault  in  removing  him  by 
force  from  the  premises) ;  DeBriar  v.  Min- 
turn  (1851)  1  Cal.  450  (similar  decision) ; 
Scott  V.  M'Murdo(1869)  6  Scot,  L.  R.  369; 
Fraser,  Mast.  &  S.  p.  8. 

That  he  may  eject  him  without  giving 
him  notice  to  quit.  Mayhew  v.  Suttle 
(1854;  Exch.  Ch.)  4  El.  &  Bl.  347,  1  Jur.  N. 
S.  303,  24  L.  J.  Q.  B.  N.  S.  54;  White  v. 
Bayley  (1861)  10  C.  B.  N.  S.  234,  per  Willes, 
J.;  Doe  ex  dem.  Hughes  v.  Derry  (1840)  9 
Car.  &  P.  494;  Youncj  v.  Pa  ton  (1808;  Sc. 
Ct.  of  Sess.)  Hume,  582;  Bigelow  v.  Norton 
(1848)  3  N.  S.  283;  Fleming  v.  Hill  (1876) 
10  N.  S.  268;  Dovle  v.  Gibbs  (1871)  6  Lans. 
180;  McGee  v.  Gibson  (1840)  1  B.  Mon.  105; 
Kerrains  v.  People  (1875)  60  N.  Y.  225,  19 
Am.  Rep.  158;  Morris  Canal  &  Bkg.  Co.  v. 
Mitchell  (1864)  31  N.  J.  L.  99;  McQuade  v. 
Emmons  (1876)  38  N.  J.  L.  397. 

Or  that  he  may  obtain  possession  by 
means  of  an  action  of  forcible  entry  and  de- 
tainer after  giving  due  notice  to  quit. 
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By  Iowa  Rev.  Stat.  §  2216,  it  is  provided 
that  any  person  in  possession  of  real  prop- 
erty with  the  assent  of  the  owner  is  pre- 
sumed to  be  a  tenant  at  will,  unless  the- 
contrary  is  shown.  By  §2218  it  is  provided 
that  thirty  days*  notice  must  be  given  by 
either  party  to  terminate  the  tenancy;  but 
that,  when  an  express  agreement  is  made,, 
the  tenancy  shall  cease  at  the  time  agreed,, 
without  notice.  Construing  these  provi- 
sions, the  court  held  that^  where  a  tenant- 
had  taken  possession  of  premises  under  an 
agreement  that  he  was  to  occupy  them  only- 
so  long  as  he  should  continue  in  the  em- 
ployment of  the  owner,  he  would  not  be  re- 
garded as  a  tenant  at  will,  but  as  a  tenant 
for  a  definite  term,  who,  if  he  remained  ii» 
possession  after  quitting  the  employment,, 
became  a  tenant  holding  over  after  the  ter- 
mination of  his  lease,  and  subject  to  an  ac- 
tion of  forcible  entry  and  detainer  on  the- 
part  of  his  employer  after  due  notice  to> 
quit  had  been  given.  Grosvenor  v.  Henry 
(1869)  27  Iowa,  269. 

That  an  action  of  trespass  will  not  lie' 
against  the  master  for  breaking  and  enter- 
ing the  premises.  White  v.  Bayley  (1861> 
10  C.  B.  N.  S.  227,  7  Jur.  N.  S.  948,  30  L. 
J.  C.  P.  N.  S.  253;  Allen  v.  England  (1862> 
3  Post.  &  F.  49;  Bowman  v.  Bradley  (1892> 
151  Pa.  351,  17  L.R.A.  213,  24  Atl.  1062. 

That  the  servant  is  not  entitled  de  jure  U> 
have  a  reasonable  time  allowed  him  for  the 
removal  of  his  household  effects.  Doe  ex 
dem.  Nicholl  v.  M'Kaeg  (1830)  10  Bam.  &. 
C.  721.       • 

That  he  cannot  maintain  an  action  of 
trespass  against  the  master  for  removing 
them.  Lake  v.  Campbell  (1862)  6  L.  T.  Nl 
S.  682;  Mead  v.  Pollock  (1901)  99  HI.  App. 
151;  Haywood  v.  Miller  (1842)  3  Hill,  90. 

That  the  master  cannot  obtain  possession 
of  the  premises  by  means  of  statutory  pro- 
ceedings of  a  summary  nature,  which,  under 
the  express  terms  of  the  enactment,  are  spe- 
cifically applicable  to  the  relation  of  land- 
lord and  tenant.  People  ex  rel.  Hubbard  v» 
Annis  (1866)  45  Barb.  304;  McQuade  v.  Em- 
mons (1876)   38  N.  J.  L.  397. 

It  was  held  in  Hart  v.  O'Brien  (1866; 
Quebec  CJt.  of  Review)  15  lA>wer  Can.  Jur» 
42,  that  an  employee  who  was  allowed  t  he- 
use  of  a  dwelling  house  as  long  as  he  re- 
mained in  the  employment,  as  part  consider- 
ation for  his  services,  was  liable  to  eject- 
ment under  the  lessors*  and  lessees'  act,  a» 
soon  as  he  ceased  to  be  in  the  emplo}-  of 
the  owner.  But,  as  already  observed  supra, 
the  doctrine  prevailing  in  Quebec  is  not  the 
same  as  in  common-law  jurisdiction. 

But  the  owner  may  convert  the  occupa- 
tion of  the  servant  into  that  of  a  tenant  at 
will,  by  allowing  him  to  remain  in  posses- 
sion a  sufficient  lenp^h  of  time  to  warrant 
the  implication  of  intentional  acquiescence 
in  the  continuance  of  the  occupation. 
School  Dist.  No.  11  v.  Batsche  (1895)  10^ 
Mich.  330,  29.L.R.A.  576.  64  N.  W.  196  (serv- 
ant  held  not  to  have  become  a  tenant  at 
will);  Kerrains  v.  People  (1876)  60  N.  Y. 
221,  19  Am.  Rep.  158. 

In  Jennings  v.  McCarthy  (1891)  40  N.  Y. 
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S.  R.  G78,  16  N.  Y.  Supp.  161,  this  change  in 
the  eharacter  of  the  occupation  was  held  to 
be  inferable  where  the  servant,  after  his 
employment  was  ended,  was  suffered  to  hold 
over  for  a  longer  period  than  was  necessary 
to  enable  him  to  move  conveniently. 

See  also  Doyle  v.  Gibbs  (1871)  6  Lans. 
180,  9upra. 

(e)  The  right  of  the  master,  or  of  a  per- 
son authoriz^  by  him,  to  enter  on  the 
premises  for  the  purpose  of  performing 
work  in  respect  thereto. 

(f)  The  right  of  the  servant  to  assert 
an  independent  title  to  the  premises. 

The  rule  that  a  tenant  is  estopped  from 
diaputing  the  title  of  his  landlord  (Wood- 
fall,  Land.  &  T.  237;  Taylor,  Land.  &  T.  § 
629)  is  applicable,  also,  to  the  case  of  a 
person  commg  in,  by  permission,  as  a  serv- 
ant (Doe  ex  dem.  Johnson  v.  Bay  tup  [1835] 
3  Ad.  &  £1.  188;  Doe  ex  dem.  Willis  v. 
Birhmore  [1839]  9  Ad.  &  El.  662). 

(g)  The  right  to  sublet  or  transfer  the 
possession  of  the  premises. 

A  person  occupying  as  a  tenant,  and  not 
as  a  servant^  is  entitled,  with  the  permis- 
sion of  the  landlord,  to  sublet  the  premises, 
and  to  collect  from  the  sublessee  the  rent 
which  accrues  during  the  period  covered  by 
the  sublease.  Snedaker  v.  Powell  (i884)  32 
Kan.  396,  4  Pac.  869. 

But  a  person  placed  in  possession  of  prem- 
ises as  a  mere  caretaker  has  no  interest 
which  is  capable  of  being  assigned  to  an- 
other person.  Reynolds  v.  Metcalf  (1863) 
13  U.  C.  C.  P.  382. 

(h)  The  right  of  the  servant  to  be  let 
into  possession  of  the  premises  which  he  is 
to  occupy. 

(i)  The  liability  of  the  servant  to  have 
his  property  distrained  as  being  that  of  a 
servant. 

(j)  The  question  whether  the  master  or 
the  ser\'ant  is  the  proper  party  to  bring  an 
action  for  trespass  committed  on  the  prem- 
ises. 

(k)  Eligibility  for  office. 

An  employee  occupying  premises  as  a 
servant  merely  is  not  a  "substantial  house- 
holder'' within  the  statute  43  Eliz.  chap.  2, 
i  1,  so  as  to  be  eligible  for  the  office  of  over- 
seer of  the  poor.  Queen  v.  ypurrell  (1865) 
L.  R.  1  Q.  B.  72,  35  L.  J.  Mag.  C.  N.  S.  74. 

(1)     The  requirements  of  stamp  acts. 

In  England  it  has  been  held  that  a  lease 
stamp  is  not  necessary  to  validate  an  instru- 
ment which  provided,  among  other  things, 
for  an  employee's  occupation  of  premises  as 
a  part  of  the  compensation  for  his  services. 
Doe  ex  dem.  Hughes  v.  Derry  (1840)  9  Car. 
A  P.  494. 

(m)  The  correct  wording  of  indictments 
in  prosecutions  for  the  crime  of  embezzle- 
ment. 

Whatever  may  be  the  character  or  dura- 
tion of  the  title  under  which  a  servant  oc- 
cupied his  employer's  premises,  he  is  enti- 
tled to  the  benefit  of  those  rules  of  law 
which  enable  a  rightful  occupant  or  his  li- 
censees to  recover  damages  for  personal  in- 
juries caused  by  negligent  acts  committed 
on  adjoining  premises.  The  Defiance  Water 
4LJR.A.(N.S.) 


Co.  v.  Olinger  (1896)  64  Ohio  St.  532,  32  L. 
KA.  736,  44  N.  E.  238,  holding  that  an  ac- 
tion oould  be  maintained  by  a  guest  of  a 
servant,  for  injuries  caused  by  tl&  bursting 
of  a  large  stand  pipe  on  the  land  of  a  water 
company. 

f 

rV.  Character  of  occupation  tested  with  ref- 
erence to  its  being  ancillary  or  not  to  the 
services  performed. 

The  doctrine  upon  which  a  large  number 
of  decisions  is  based  is  that  an  employee 
should  be  regarded  as  occupying  the  premi- 
ses of  his  employer  in  the  character  of  a  serv- 
ant, or  in  the  character  of  a  tenant,  accord- 
ing as  his  occupation  is  or  is  not  suscep- 
tible of  being  described  by  one  of  the  follow- 
ing phrases:  "Ancillary  to  the  service," — 
Queen  v.  Bishopton  (1839)  9  Ad.  &  El.  824; 
"ancillary  to  the  performance  of  the  duties 
which  the  occupier  has  engaged  to  perform." 
—Smith  V.  Seghill  (1875)  L.  R.  10  Q.  B. 
422;  "auxiliary  to  the  service," — Queen  v. 
Lynn  (1838)  8  Ad.  &  El.  379;  Petersfield 
Case  (1874)  2  O'M.  &  H.  97;  "connected  with 
the  service," — Queen  v.  Bishopton,  supra; 
King  V.  Cheshunt  (1818)  1  Bam.  &  Aid.  473; 
King  V.  Minster  (1814)  3  Maule  &  S.  278 
(the  phrase  "necessarily  connected  with  the 
service"  was  used  by  Bayley,  J.,  in  King  v. 
Kelstern  [1816]  5  Maule  &  S.  138);  "ref- 
erable to  the  service," — ^Kine  v.  Iken  (1834) 
2  Ad.  &  El.  147;  "incidental  to  and  insepa- 
rable from  the  service,"  Queen  v.  Bishopton 
(1839)  9  Ad.  &  El.  824;  "incidental  to  the 
employment,"— Bowman  v.  Bradley  (1892) 
151  Pa.  351,  17  L.R.A.  213,  24  Atl.  1062; 
a  "privilege  allowed  in  respect  to  the  prin- 
cipal thing"  {viz,,  the  hiring), — King  v. 
Seacroft,  2  Maule  &  S.  472  (according  to 
Taunton,  J.,  in  King  v.  Iken  [1834]  2  Ad.  & 
El.  147,  where  the  above-cited  case  was 
distinguished,  the  rationale  of  the  decision 
was  that  the  cellar  was  "a  privilege  at- 
tached to  the  waiter  in  reference  to  the 
principal  thing,  that  is,  to  his  contract  as 
a  waiter;"  "in  aid  of  or  necessary  to  the 
performance,  of  his  service," — Snedaker  v. 
Powell  (1884)  32  Kan.  309,  4  Pac.  SOJV;  "nec- 
essary for  the  performance  of  the  service," 
—King  V.  Kelstern  (1816)  6  Maule  &  S.  136; 
Smith  V.  Sejrhill  (1875)  L.  R.  10  Q.  B.  422; 
"nece^^sarv  to  the  service," — Queen  v.  Spur- 
rell  (1865)  L.  R.  1  Q.  B.  72;  "connected  with 
the  service,"  or  "required,  expressly  or  im- 
pliedly, by  the  employer  for  the  necessary 
or  better  performance  of  the  service," — Ker- 
rains  v.  People  (1873)  GO  X.  Y.  225.  19  Am. 
Rep.  158  (in  another  part  of  the  opinion  in 
this  case  it  was  remarked  that  the  question. 
What  is  the  character  of  the  holding  under 
the  contract?  depends  upon  "whether  it  is 
exclusive  and  independent  of,  and  in  no  way 
connected  with,  the  service;  or  whether  it 
is  so  connected,  or  is  necessary  for  its  per- 
formance"). 

In  a  case  where  the  question  was  whether 
certain  workmen  were  ratable  under  the  poor- 
rate  law  assessment  act  of  1860,  Mel  lor, 
J.,  said:  "Where  the  occupation  is  necessary 
for  the  performance  of  services,  and  the  oc- 
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cupier  is  required  to  reside  in  the  house 
in  order  to  perform  those  services,  the  occu- 
pation being  strictly  ancillary  to  the  per- 
formance of  the  duties  which  the  occupier 
has  to  perform,  the  occupation  is  that  of 
a  servant.  .  .  .  It  is  quite  true  that  the 
present  appellants,  in  one  sense,  were  re- 
quired to  reside  in  the  houses  of  their  em- 
ployers, because  the  owners  of  the  houses, 
engaging  the  appellants  in  their  employ- 
ment and  paying  them  by  piecework,  desired 
them  to  reside  in  the  houses  while  engaged 
in  their  service,  and  in  that  sense  they  were 
required  to  reside  in  the  houses  while 
engaged  in  their  employers'  service:  but 
that  is  not  the  meaning  of  the  words 
as  used  in  Hughes  v.  Chatham  (1843)  5 
Mann.  &  G.  78  [see  V.,  infra].  'Required' 
means  more  than  the  master  saying,  'You 
must  reside  in  one  of  my  houses  if  you 
come  into  my  service.'  The  residence  must 
be  ancillary  and  necessary  to  the  perform- 
ance of  the  servant's  duties;  and,  unless  he 
is  required  for  that  purpose  to  reside  in  the 
house,  and  not  merely  as  an  arbitrary  regu- 
lation on  the  part  of  the  master,  I  do  not 
think  he  is  prevented  from  occupying  as  a 
tenant.  Then  it  appears  that  the  appellants 
and  other  workmen  are  only  entitled  to  oc- 
cupy the  houses  during  the  time  of  their 
service  at  the  colliery;  the  occupation  ter- 
minates at  the  time  the  service  terminates. 
Still,  the  appellants  are  tenants,  though 
not  tenants  for  any  fixed  time.  They  oc- 
cupy as  tenants  at  will  as  long  as  they  re- 
side in  the  houses  by  the  arrangement  be- 
tween themselves  and  their  masters." 
Smith  V.  Seghill  (1875)  L.  R.  10  Q.  B.  428. 
See  also  the  extract  quoted  in  V.,  infra, 
from  the  opinion  of  the  same  judge. 

In  Fox  v.  Dalby  (1874)  L.  R.  10  C.  P.  294, 
Lord  Coleridge,  Ch.  J.,  expressed  his  approv- 
al of  the  doctrine  enounced  by  Creswell. 
J.,  and  Crowder,  J.,  in  Clark  v.  St.  Mary 
( 1856)  1  C.  B.  N.  S.  81,  26  L.  J.  C.  P.  N.  S. 
12,  that,  "if  either  ingredient  exists, — ^if  the 
occupation.be  necessary  for  the  better  per- 
formance of  the  duties  required  to  be  per- 
formed by  the  party;  or  if,  though  it  be  not 
necessary  for  their  performance  he  ia  re- 
quired, by  the  authority  by  which  he  is 
appointed,  to  reside  there  in  order 
to  perform  them, — the  occupation  is  not 
an  occupation  as  tenant."  In  the  same- 
case  (p.  295)  Brett,  J.,  considered  the 
effect  of  the  authorities  to  be  that  the  oc- 
cupation is  not  that  of  tenant,  where  the 
employee  "is  required  to  occupy  them  for  the 
better  performance  of  his  duties,  though  his 
residence  there  is  nof  necessary  for  that  pur- 
pose, or  if  his  residence  there  be  necessary 
for  the  performance  of  his  duties  thous^h  not 
specifically  required."  See  also  Head  v.  Pol- 
lock (1901)  99  111.  App.  151,  where  the  phra- 
seology of  Kerrains  v.  People  (1875)  60  N, 
y.  221,  19  Am.  Rep.  158,  is  adopted. 

So,  the  employee  should  be  regarded  as 
servant  or  tenant  according  as  his  occupa- 
tion is  or  is  not  susceptible  of  being  de- 
Bcribed  by  "incident  to.  and  deemed  essential 
for,  the  performance  of  the  duties"  of  th3 
servant,"— School  Dist.  No.  11  v.  Batsche, 
4LJl.A.(N.S.) 


(1895)  106  Mich.  330,  29  L.R.A.  576,  64  N. 
W.  196;  "for  the  purpose  of  performing  hi« 
duties,— Smith  v.  Seghill  (1875)  L.  R.  10  Q. 
B.  428;  "for  the  more  convenient  perform- 
ance of  the  service;" — ^King  v.  Bard  well 
(1823)  2  Barn.  &  C.  161;  King  v.  Minster 
(1814)  3  Maule  &  S.  278;  King  v.  Cheshunt 
(1818)  1  Bam.  &  Aid.  473 ;  "with  a  view,  not 
to  the  remuneration  of  the  occupier,  but  to 
the  interest  of  the  employer)  and  to  the 
more  effectual  performance  of  the  service 
required," — Dobson  v.  Jones  (184.3)  5  Mann. 
&  G.  112.  In  Smith  v.  Seghill  (1875)  L. 
R.  10  Q.  B.  422,  it  was  ohserxed  that  the 
ground  of  the  decision  in  this  case  was  that 
the  occupation  was  "for  the  purpose  of 
thereby  enabling  him  [the  employee]  the 
more  readily  to  perform  the  services  re- 
quired of  him." 

The  situation  opposed  to  that  which  is 
expressed  by  the  phrase  in  the  text  is  indi- 
cated by  the  following  remarks  of  Denman. 
Ch.  J.,  in  a  poor-law  case:  "This  settlement 
[t.  0.,  that  based  on  'coming  to  settle'  in  a 
tenement]  is  most  generally  acquired  by 
renting,  because  the  renting  shows  the  occu- 
pation to  be  independent,  and  for  the  con- 
venience of  the  occupier,  and  not  for  that  of 
the  landlord;  and,  on  this  principle,  many 
of  the  cases  where  a  distinction  has  been 
taken  between  an  occupation  as  tenant  and 
an  occupation  as  servant  proceed."  King  t. 
St.  Mary  Newington  (1833)  6  Barn.  &  Ad. 
544. 

So,  the  rule  as  to  relation  of  servant  or 
tenant  may  be  determined  by  the  phrases 
"convenient  for  the  purposes  of  the  service.** 
and  "obtained  by  reason  of  the  contract  of 
hiring,"— Bowman  v.  Bradlev  (1892)  151 
Pa.  361,  17  L.R.A.  213,  24  Atl.  1062,  deny- 
ing it  to  be  indispensable  "that  occupa- 
tion of  a  house  or  apartments  should  be  a 
necessary  incident  to  the  service  to  be  per- 
formed, in  order  that  the  right  to  continue 
in  possession  should  end  with  the  service. 
It  is  enough  if  such  occupation  is  convenient 
for  the  purposes  of  the  service,  and  was  ob- 
tained by  reason  of  the  contract  of  hiring;'* 
for  the  purpose  of  "facilitatinsr  the  busi- 
ness" of  the  em  plover. — Morris  Canal  &  Bkg. 
Co.  V.  Mitchell  (1864)  31  N.  J.  L.  99. 

As  a  matter  of  ultimate  analvMs,  the 
test  thus  indicated  may  be  regardwl  as  the 
only  appropriate  one  in  most  of  the  caaes 
belonging  to  the  class  with  which  we  are 
now  concerned. 

In  one  instance  the  real  character  of  the 
occupation  was  held  to  be  impossible  to  de- 
termine, for  the  reason  that  the  statement 
of  facts  received  from  the  trial  court  did 
not  show  whether  or  not  the  occupation  was 
"necessarv  to  the  service."  Queen  v.  Spur- 
rell  (1865)  L.  R.  1  Q.  B.  72.  See  VIII., 
infra. 

But  it  is  apparent  from  VI.-VIIT.,  infra^ 
that,  even  where  this  test  would,  so  far  as 
the  circumstances  indicate,  have  been  not 
only  applicable,  but  sufficient,  the  courts 
have  not  infrequently  preferred  to  rely, 
either  partially  or  exclusively,  upon  other 
elements. 


1906. 


BOUKLAND  ▼.  McKNIGHT  &  BRO. 


709 


V.  Cases  illustrating  the  application  of  this 
test. 

Below  we  have  collected  under  conven- 
ient headings  the  cases  in  which  the  doc- 
trine referred  to  in  the  preceding  subdi- 
vision may  be  said  to  have  furnished  the 
actual    ratio   decidendi. 

(a)  Employees  cultivating  land  or  tend- 
ing live  stock. 

A  jmuper,  a  married  man,  agreed  to 
serve  S.  for  a  year  as  a  laborer,  and 
was  to  have  £20  a  year,  a  house  and 
garden,  a  piece  of  land  for  potatoes,  the 
milk  of  a  cow,  and  the  feeding  of  a  pig, 
which  were  to  run  on  a  neighboring  field; 
and,  under  this  agreement,  the  pauper 
served,  and  had  the  exclusive  occupation 
of  the  house  for  himself  and  family,  the 
house  being  about  100  yards  from  the  house 
of  S.,  and  being  necessary  for  the  perform- 
ance of  his  service;  and  if  he  had  not  had 
it  he  would  have  had  more  wages.  It  was 
held  that  this  was  not  such  "a  coming  to 
settle''  on  a  tenement  as  conferred  a  set- 
tlement. King  V.  Kelstem  (1816)  6  Maule 
&  S.  13C.  Lord  Ellenborough,  Ch.  J.,  said: 
'*!  own  I  have  no  doubt  in  this  case  that 
the  only  occupation  of  this  house  was  the 
occupation  of  the  master,  and  not  of  the 
servant  whom  the  master  placed  there  for 
the  mutual  convenience  of  both  parties. 
The  master's  house  was  about  100  yards 
distant  from  it,  and  the  servant  had  it 
thrown  into  the  bargain  in  cumulation  of 
wages.  This  may  be  compared  to  rooms  al- 
lotted to  a  coachman  over  the  stables  of 
his  master,  or  to  an  outhouse,  where,  be- 
ing a  family  man,  it  is  more  convenient 
that  he  should  be  out  of  the  dwelling  house; 
but  that  is  nothing  more  than  the  occupa- 
tion of  the  master.  So  here  I  cannot  see 
that  the  occupation  goes   farther." 

The  owner  of  a  mansion  house  and  gar- 
dens agreed  with  a  pauper  to  take  care  of 
the  gardens,  and  for  doing  so  he  was  to 
take  the  issues  and  profits  of  part  there- 
of, and  to  live  in  a  cottage  contiguous 
thereto,  belonging  to  his  master;  and  he 
was  to  continue  on  the  premises  for  a  year, 
unless  some  other  person  before  that  time 
should  occupy  the  mansion,  in  which  case 
the  gardens  were  to  be  delivered  up.  The 
pauper  continued  in  the  occupation  of  the 
^rdens  on  these  terms  for  more  than  a 
year,  the  produce  being  worth  to  him  £70 
per  annum.  It  was  held  that,  the  pauper 
being  only  a  servant,  and  the  residence 
not  being  his  own,  he  did  not  "come  to  set- 
tle** within  the  meaning  of  the  statute. 
King  V.  Shipdham  (1823)  3  Dowl.  &  R. 
384. 

A  pauper  was  hired  for  a  year  as  a  shep- 
herd. He  was  to  have  a  house  and  garden, 
rent  free,  78.  a  week,  and  the  going  of  thir- 
ty sheep  with  his  master's  flock,  as  wages. 
He  served  for  two  years  at  those  wages  in 
the  parish  of  I.,  during  all  which  time  the 
sheep  went  on  his  master's  farm,  the  whole 
of  which  was  situated  in  that  parish.  The 
feed  of  the  sheep  was  worth  £16  per  annum. 
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It  was  held  that  this  did  not  confer  a  set- 
tlement, it  not  being  any  part  of  the  bar- 
gain that  the  sheep  should  be  pasture-fed. 
King  V.  Bardwell  (1823)  2  Barn.  &  C. 
161.  Bayley,  J.,  said  that  "the  house  and 
garden,  being  merely  for  the  more  con- 
venient performance  of  the  pauper's  serv- 
ice as  shepherd,  must  be  laid  out  of  consid- 
eration; he  did  not  occupy  them  as  a  ten- 
ant, but  as  a  servant.  .  .  .  Here  the 
pauper  had  no  residence  but  in  the  charac- 
ter of  a  servant;  the  house  continued  the 
master's,  and  the  pauper  was,  with  respect 
to  this  point,  in  the  same  situation  as  if 
he  had  lived  in  a  room  in  his  master's 
house." 

In  King  ▼.  Snape  (1837)  6  Ad.  &  £1. 
278,  where  a  man  was  hired  to  take  charge 
of  stock,  the  agreement  being  that  he 
should  have  128.  a  week  wages,  and  the 
keep  of  a  cow,  and  that  he  was  to  occupy  a 
house  on  the  marshes,  rent  free,  the  court 
refused  to  disturb  a  finding  of  the  sessions 
that  his  occupation  was  in  the  character 
of  servant,  and  connected  with  the  hiring. 

In  the  Petersfield  Case  (1874)  2  O'M.  & 
H.  97,  1  Rogers  on  Elections,  74  (decided 
under  the  reform  act  of  1867;  see  III., 
supra),  Mellor,  J.,  held  that  th&  relation 
of  landlord  and  tenant  had  been  create^ 
where  the  evidence  was  that  the  voter  was 
paid  16s.  SL,  week  wages,  from  which  Is. 
a  week  was  deducted  for  rent  of  the  house 
he  lived  in;  that  his  duty  was  to  look  after 
the  cattle  on  the  farm;  and  that  he  could 
not  do  this  imless  he  lived  in  the  house.  It 
is  not  surprising  to  read  in  the  report  that 
the  learned  judge  afterwards  admitted  that 
he  was  a  little  hasty  in  rendering  this  de- 
cision. Nor  do  the  authorities  entirely  bear 
him  out  in  his  general  statement  of  the 
law,  which  was  as  follows:  ''If  the  bar- 
gain is  this:  'You  still  have  so  much  a 
week  and  the  use  of  a  house,' — it  will  be 
inferred  that  it  is  in  the  occupation  of  the 
employer,  and  that  it  is  not  an  independent 
occupation.  Such  is  the  position  of  a  game- 
keeper. On  the  other  hand,  the  occupation 
is  not  auxiliary  to  the  service  where  an  em- 
ployer requires  that  all  persons  who  get 
work  from  him  shall  occupy  one  of  the 
houses  attached  to  his  establishment."  This 
statement  clashes  with  the  language  of 
Cresswell,  J.,  and  Crowder,  J.,  in  Clark  v, 
St.  Mary  (1866)  1  C.  B.  N.  S.  31,  26  L.  J. 
C.  P.  N.  S.  12,  as  quoted  in  IV.,  supra. 

In  Young  v.  Paton  (1808;  Sc.  Ct.  of 
Sess.)  Hume,  582,  a  servant  on  monthly 
wages,  who  was  allowed  to  occupy  a  house 
belonging  to  his  master,  the  amount  of  the 
rent  oeing  deducted  from  his  wages,  was 
held  not  to  be  entitled  to  the  notice  required 
in  the  case  of  ordinary  tenants. 

In  an  action  for  trespass  in  forcibly  re- 
moving the  plaintiff  and  his  household  ef- 
fects from  his  employer's  premises,  after 
he  had  been  discharged  from  the  service, 
a  plea  was  held  good  on  demurrer,  where 
it  alleged  that  the  plaintiff  was  employed 
by  defendant  as  a  farm  hand,  and.  as  part 
of  his  compensation,  was  given  the  occu- 
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pancj  of  a  house  and  garden;  and  that  pos- 
session of  the  premises  was  held  by  the 
plaintiff  as  part  of  his  employment,  and 
Mras  connected  with  his  employment.  Hef- 
felfinger  v.  Fulton  (1900)  25  Ind.  App.  33, 
56  N.  E.  688. 

In  Bowman  v.  Bradley  (1892)  151  Pa. 
351,  17  L.R.A.  213,  24  Atl.  1062,  where  it 
was  held  that  no  trespass  was  committed 
by  the  employer  in  ejecting  the  employee, 
the  facts  were  mainly  undisputed,  and 
showed  that  the  defendant  owned  a  farm 
of  29  acres,  and  that  about  4  or  5  acres  of 
this  were  occupied  by  a  mill  and  pond  oper- 
ated by  the  owner.  To  care  for  the  resi- 
due and  the  stock  upon  it  he  hired  the 
plaintiff  and  his  family.  For  the  labor 
of  himself,  his  wife,  and  his  son,  the  plain- 
tiff was  to  receive  $1  per  day  and  the  use 
of  a  house  upon  the  premises,  to  be  occupied 
by  himself  and  family.  The  only  fact  in 
dispute  was  the  duration  of  the  contract. 
The  plaintiff  alleged  it  was  to  continue  for 
one  year.  The  defendant  asserted  that  it 
was  terminable  at  his  pleasure,  and  that  he 
said  to  the  plaintiff:  "I  will  try  you,  and 
on  your  terms;  and  if  you  don't  suit  me  I 
will  discharge  you  and  expect  you  to  leave 
the  premises  on  sight."  The  court,  after 
remarking  that  the  true  version  was  a  ques- 
tion of  fact  for  the  jury,  and  that  the  de- 
fendant or  the  plaintiff  would  be  entitled 
to  a  verdict,  according  as  they  found  that 
the  contract  could  be  terminated  without 
notice,  or  was  intended  to  subsist  for  a  year, 
unless  the  defendant  could  show  a  sufficient 
reason  for  terminating  it  sooner,  proceeded 
thus:  "The  first  question  .  .  .  that 
presented  itself  on  the  trial  was  over  the 
nature  and  extent  of  Bowman's  right  to  the 
house  from  which  he  was  ousted  by  the  de- 
fendant. Was  that  right  an  incident  of  the 
hiring  and  dependent  on  the  continuance 
of  the  relation  of  employer  and  employee,  or 
had  it  an  independent,  separate  existence, 
BO  that  he  was  to  be  treated  as  a  tenant  for 
years,  with  a  right  to  remain  in  possession 
for  one  whole  year  whether  he  remained  in 
the  employment  of  the  owner  or  not? 
.  .  .  The  subject  of  this  contract  was  la- 
bor. Labor  was  what  Bradley  needed  and 
undertook  to  pay  for.  It  was  what  Bow- 
man offered  to  furnish  him  at  an  agreed 
price.  The  labor  was  to  be  performed  upon 
the  land  in  its  cultivation,  in  the  care  of 
the  cows,  and  the  delivery  of  the  milk.  As 
Bowman  was  not  a  cropper,  or  a  tenant 
paying  rent,  his  possession  of  the  land  and 
the  cows  and  the  implements  of  farm  labor 
was  the  possession  of  his  employer.  The 
barn  was  used  to  stable  the  cattle  and  store 
their   feed.     The    house   was    a   convenient 

Slace  for  the  residence  of  the  laborer.  The 
ouse,  the  barn,  the  land,  the  cattle,  the 
farminpf  tools,  were  turned  over  into  the  cus- 
tody of  the  man  who  had  been  hired  to  care 
for  the  property;  but  he  had  no  hostile  pos- 
session, no  independent  right  to  possession. 
His  possession  was  that  of  the  owner  whom 
he  represented,  and  for  whom  he  labored  for 
hire.  This  is  not  denied  as  to  the  farm,  the 
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bam,  the  stock,  or  the  tools ;  but  an  attempt 
is  nuide  to  distinguish  between  the  house 
and  everything  else  that  came  into  the  pos- 
session of  the  employee  in  pursuance  of  the 
contract  of  hiring.  There  is  no  solid  ground 
on  which  such  a  distinction  can  rest.  If 
the  possession  of  the  house  be  regarded  as 
an  incident  of  the  hiring,  the  incident  must 
fall  with  the  principal.*' 

A  contract  was  entered  into  between  H., 
the  owner  of  a  farm,  and  one  M.,  by  which 
the  latter  agreed  that  he  and  his  wife 
should  work  for  H.  one  year, — ^AI.  to  labor 
on  the  farm,  and  his  wife  to  perform  the 
duties  of  housekeeper.  M.  with  his  wife 
accordingly  moved  into  a  house  on  the 
farm,  carrying  with  them  their  household 
furniture,  and  entered  upon  the  perform- 
ance of  the  contract.  Subsequently  H., 
having  become  dissatisfied  with  M.'s  con- 
duct, ordered  him  to  quit,  and  leave  the 
house,  which  he  declined  to  do;  whereupon 
H.  entered  the  house  and  put  the  furniture 
out  of  it.  It  was  held,  in  trespass  by  M. 
against  H.,  that  the  contract  between  them 
did  not  create  the  relation  of  landlord  and 
tenant,  but  only  that  of  master  and  serv- 
ant; and  that,  consequently,  the  remedy, 
if  any,  was  by  an  action  of  assumpsit  for 
a  breach  of  the  contract.  Haywood  v.  Mil- 
ler  (1842)  3  Hill,  90. 

On  the  authority  of  this  case,  it  was  held 
that  the  plaintiff  occupied  as  servant  mere^ 
ly,  where  he  had  agreed  with  defendant  to 
work  for  him  as  laborer,  and  he  was  to 
have,  toward  his  wages,  the  use  of  a  cow 
and  pasture  for  her,  the  use  of  a  house  and 
other  property  and  privileges,  and  $20  per 
month,  as  long  as  they  oould  agree.  Doyle 
v.  Gibbs  (1871)  6  Lans.  180  (replevin  suit 
for  goods  removed  by  employer  on  resuming 
possession ) . 

Where  a  farmer  employs  a  laborer  for  a 
year,  at  a  stipulated  price  per  month,  and 
agrees  to  furnish  him  a  house  at  $2  per 
month,  and  keep  his  cow  for  $1  per  month, 
payable  monthly,  the  occupation  of  the  la- 
borer is  merely  incident  to  the  contract  of 
hiring,  and,  so  soon  as  he  fails  to  labor, 
his  tenancy  is  determined.  McGee  v.  Gib- 
son (1840)  1  B.  Mon.  105  (action  of  tres- 
pass not  maintainable  against  landlord  for 
entering  without  notice). 

Where  one  person  hired  another  to  work 
for  him  one  year  on  his  farm,  for  the  sum 
of  $270,  and  agreed  to  furnish  him  house- 
room  for  himself  and  family,  and  a  garden 
and  pasture  for  a  cow,  it  was  held  that  the 
relation  created  was  simply  that  of  master 
and  servant,  the  houseroom,  garden,  and 
pasture  being  a  portion  of  the  consideration 
of  the  contract.  People  ex  rel.  Hubbard  v. 
Annis  (1866)  45  Barb.  304  (employer  held 
not  to  be  entitled  to  assert  his  right  to  pos- 
session by  means  of  summary  statutory  pro- 
ceedings applicable  to  landlords  only). 

On  the  ground  that  a  contract  under 
which  one  person  agreed  to  do  certain  work 
on  the  vineyard  of  another,  in  the  way  of 
caring  for,  pruning,  trellising,  staking,  and 
tying  up  the  vines,  receiving  a  reasonable 
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compensation  therefor,  in  pursuance  of 
vhich  he  was  placed  in  possession,  did  not 
create  the  relation  of  landlord  and  tenant, 
hut  was  one  for  employment,  the  court  re- 
fused to  grant  an  injunction  restraining  a 
•contractor  from  entering  the  premises  to 
perform  certain  work  for  the  owner.  Ferris 
V.  Hoglan  (1898)  121  Ala.  240,  25  So. 
«34. 

A,  heing  owner  of  a  farm,  let  it  for  seven 
vears  to  B;  and  by  a  written  agreement  of 
th«  same  date  it  was  agreed  that  A  should 
manage  the  farm  for  B,  B  allowing  A  12 
«.  a  week,  and  ''allowing  him  and  his  family 
to  reside  in,  and  have  the  use  of,  the  dwell- 
ing house  and  furniture  therein,  free  of 
rent;"  and  this  agreement  was  to  be  put 
«n  end  to  by  three  months'  notice  or  three 
months'  wages.  It  was  held  that  this 
;agreempnt  did  not  require  a  lease  stamp, 
:as  it  did  not  contain  a  demise  of  the  house, 
the  occupation  of  it  being  a  mere  remunera- 
tion for  services.  Doe  ex  dem.  Hughes  v. 
Derry  (1840)  9  Car.  &  P.  494.  Parke,  B., 
-ivas  of  opinion  that  the  words  "allowing," 
«tc.,  might  import  a  lease;  but  that,  taking 
the  whole  of  the  instrument  together,  they 
must  be  taken  to  indicate  a  reward  for 
services. 

See  also  cases  cited  in  VII.,  ^fra, 
(b)   aerks. 

R.,  a  brewer,  engaged  L.  as  clerk,  at  a 
yearly  salary,  and  agreed  to  permit  him  to 
occupy  a  certain  house  as  his  residence, 
free  from  rent,  rates,  and  taxes,  another 
clerk  being  also  boarded  and  lodged  in  the 
«ame  house  if  R.  should  reauire  it,  but 
paying  for  his  board;  and  such  salary  and 
house  accommodation  were  to  be  in  full  sat- 
isfaction to  L.  for  all  perquisities,  and  for 
Ills  expenses  in  the  service.  Either  party 
might  give  the  other  three  months'  notice 
of  determining  the  service.  L.  occupied  the 
house  for  some  time,  and  then,  his  health 
t)eing  impaired,  he  removed  to  another.  L. 
agreed  with  the  landlord  for  this  house,  but 
the  latter  considered  R.  as  his  tenant. 
<5ueen  v.  Lynn  (1838)  8  Ad.  &  El.  379  (lia- 
1)ility  to  poor  rates).  Lord  Denman,  Ch. 
J.,  said:  "I  think  that  the  appellant  was 
:an  independent  holder  of  the  premises.  He 
took  them,  and  agreed  to  pay  the  rent ;  and, 
l)y  the  universal  consent  of  those  interest- 
ed, was  assessed  to  the  rates  and  window 
duty.  He  was  the  party  liable  to  a  distress. 
The  cases  which  have  been  cited  do  not 
come  in  question.  It  would  be  strong,  how- 
ever, to  say  that  an  allowance  by  the  mas- 
ter, as  in  this  case,  in  part  payment  for 
•services,  made  the  occupation  of  a  house 
«,uxiliary  to  the  service.  Any  house  he 
might  occupy  while  he  was  servant  might 
l>e  so  in  some  sense:  but  the  cases  where  a 
party  has  been  held  to  occupy  such  premises 
418  a  butler's  pantry  or  a  conch  house  in 
the  character  of  servant  are  verv  different 
from  this." 

In  King  v.  Lower  Heyford  (1830)  1  Barn. 
A  Ad.  75,  where  an  attorney,  having  a  cot- 
tage and  land  near  his  residence,  allowed 
liis  clerk  to  occupy  them,  that  he  might 
4L.R.A.(N.S.) 


the  more  conveniently  attend  to  the  busi- 
ness; and  suffered  him  to  hold  them  rent 
free,  as  an  augmentation  of  his  salary,  it 
was  observed  by  Bayley,  J.,  in  the  course 
of  his  judgment,  that,  if  it  had  been  nec- 
essary to  decide  the  point,  there  would  have 
been  no  difliculty  in  holding  that  the  occu- 
pation was  that  of  a  tenant,  as  it  was  un- 
connected with,  and  wholly  independent  of, 
the  8er^ice.  But  the  claim  was  founded  on 
a  statute  (3  Wm.  &  Mary,  chap.  11,  §  6) 
under  which  a  settlement  could  be  gained 
by  paying  rates  for  a  tenement  worth  £10 
a  year;  and  such  a  claim  was  not  defeasible 
by  proof  that  the  person  in  question  had 
occupied  as  a  servant,  and  not  as  a  tenant. 

In  an  Irish  case  where  a  bookkeeper  in  a 
distillery,  claiming  the  right  to  vote  as  a 
''householder"  under  the  first  English  re- 
form act  (see  III.,  8upra),  was  shown  to 
have  been  given  the  privilege  of  occupying 
an  entire  house  in  lieu  of  a  part  of  his 
salary,  eleven  judges  held  that  he  was  not 
qualified  for  the  franchise,  although  it  was 
admitted  that  the  house  was  not  essential 
to  the  discharge  of  his  duties.  But  in  this 
case  there  were  the  other  significant  ele- 
ments, viz.f  that  the  employer  kept  the 
house  in  repair,  and  paid  the  taxes;  that 
the  house  communicated  with  the  distil- 
lery yard;  and  that  his  possession  was  en- 
tirely dependent  upon  his  remaining  in  the 
employment.  Ferar's  Case  (1836)  Alcock, 
R.  C.  R.  248;  Rogers,  Elections,  81. 

(c)   Managers  of  a  business. 

'Ihe  provisions  of  an  agreement  with  ref- 
erence to  which  the  defendant  employer  was 
held  not  to  be  guilty  of  trespass  for  en- 
tering without  giving  the  plaintiff  em- 
ployee a  month's  notice  were  as  follows: 
The  plaintiff  was  to  carry  on  the  business 
of  selling  beer  for  the  defendant,  in  the 
place  and  stead  of  one  U.,  and  in  the  same 
manner  and  with  and  upon  the  same  privi* 
leges  and  terms  as  he  had  theretofore  done, 
until  the  agreement  should  be  determined 
by  the  notice  provided  for;  that  all  the 
beer  to  be  sold  and  consumed  on  the  prem- 
ises should  be  had  and  taken  by  the  plain- 
tiff from  the  defendant,  and  that  the  plain- 
tiff should  not  part  with  the  trade  or  the 
occupation  of  the  premises  without  the  li- 
cense of  the  defendant;  that,  whenever 
either  party  should  be  desirous  of  deter- 
mining the  agreement,  the  plaintiff  should, 
on  receiving  a  month's  notice  in  writing, 
without  being  paid  any  sum  of  money  or 
consideration,  quit  and  deliver  up  the  trade 
and  possession  of  the  premises;  and  that 
the  plaintiff  should  be  at  liberty  to  leave 
the  trade  and  quit  the  occupation  of  the 
premises  on  giving  one  month's  notice  in 
writing.  It  was  held  that  the  agreement 
did  not  create  any  tenancy  between  the 
plaintiff  and  the  defendant,  and  that  the  oc- 
cupation of  the  plaintiff  was  as  servant  to 
the  defendant.  Mayhew  v.  Suttle  (1854; 
Exch.  Ch.)  4  El.  &  Bl.  347,  1  Jur.  N.  S. 
303,  24  L.  J.  Q.  B.  N.  S.  54.  Wightman,  J., 
said:  "It  was  properly  urged,  in  answer 
to  this  view  of  trie  case  [i.  e.,  that  no  ten- 
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anoy  was  created],  that  the  stipulations 
that  the  plaintiff  should  take  beer  from  no 
one  else,  and  that  he  should  not  part  with 
the  trade  or  business  or  occupation  of  the 
premises  without  license  in  writing,  are 
more  consistent  with  an  independent  occu- 
pation by  the  plaintiff  and  with  his  carry- 
ing on  the  business  on  his  own  account; 
but  they  are  not  inconsistent  with  the  busi- 
ness being  that  of  the  defendant  as  express- 
ly stated  again  and  again  in  the  agr^ment. 
And  the  defendant  may  well  have  chosen 
to  make  it  a  part  of  the  agreement  that  the 
plaintiff  should  not  sell  other  parties'  beer 
there,  and  should  not  give  up  the  actual  oc- 
cupation, which  no  doubt  he  had,  although 
that  occupation  was  a  servant^  and  in  law 
the  possession  was  the  master's.  So,  also, 
the  fact  of  the  plaintiff's  having  to  pay  the 
defendant  for  the  beer,  as  stated  in  the  rep- 
lication, is  not  inconsistent  with  the  fact 
that  the  possession  was  really  that  of  the 
defendant  as  master.  The  beer  is  stated 
to  be  the  defendant's;  and  it  is  quite  con- 
sistent with  the  defendant's  case  that  the 
plaintiff  may  have  had  to  pay  higher  prices 
than  what  beer  is  sold  for  to  be  sold  again 
at  retail.  No  doubt  the  prices  were  to  be 
paid  over  to  the  defendant;  and  the  stipu- 
lation that  he  should  receive  more  for  the 
sale  on  his  premises  than  the  wholesale  price 
seems  as  if  he  was  to  receive  something 
as  being  himself  the  retailer  on  his  prem- 
ises, allowing  the  plaintiff  for  his  services 
the  rest  of  the  excess  of  the  retail  over  the 
wholesale  price.  At  all  events  we  must 
take  the  sale  as  stated  in  the  agreement  to 
be  for  and  on  account  of  the  defendant." 
With  regard  to  the  effect  of  the  provision 
with  reference  to  the  abandonment  of  the 
contract  by  mutual  consent,  the  Learned 
judge  said:  "This  provision  seems  well  ap- 
plicable to,  and  at  all  events  not  incon- 
sistent with,  the  relation  of  these  parties 
being  that  of  employer  and  employed.  The 
giving  up  the  occupation  is  treated  as  an- 
cillary to  and  connected  with  the  putting 
an  end  to  the  plaintiff's  carrying  on  and 
conducting  the  trade.  The  notice  may  be 
given  at  any  time,  and  not  at  the  end  of 
each  month  from  the  commencement,  and 
it  was  only  proper,  where  the  relation  was 
not  that  of  menial  servant,  and  where, 
therefore,  there  might  be  some  doubt  whetli- 
er  the  employment  might  not  be  a  yearly 
one,  to  engage  that  the  relation  of  the  par- 
ties ma}'  be  put  an  end  to  by  a  month's 
notice.  It  was  well  remarked  that,  sup- 
posing there  was  misconduct  on  the  part  of 
the  plaintiff,  the  defendant  might  have  ter- 
minated the  contract  at  once,  and  on  such 
determination  the  plaintiff's  occupation 
could  not  have  been  intended  to  be  allowed 
to  subsist.  It  should  be  observed  that 
either  party  will  have  a  remedy  on  the  con- 
tract if  it  be  broken  by  the  other  determin- 
ing the  engagement  without  a  notice  and 
without  reasonable  cause." 

Where  a  fishmonger  engaged  a  man  to 
superintend  his  business  in  consideration 
of  a  salary,  a  percentage  of  the  profits,  and 
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lodging  on  the  premises  where  the  business- 
was  carried  on,  the  agreement  being  ter- 
minable on  giving  a  certain  specified  notice,, 
if  the  employee  failed  to  give  satisfaction- 
it  was  held  that  he  had  been  duly  discharged 
in  accordance  with  the  terms  of  the  opntract, 
and  that,  as  he  had  no  right  to  remain  on 
the  premises  after  being  discharged^  he- 
could  not  maintain  an  action  against  the- 
employer  for  removing  him  therefrom  by 
force.'  McAlister  v.  Ogle  (1856)  1  Ir.  Jur. 
N.  S.  313. 

See  also  White  v.  Bayley  (1861)  10  C.  B. 
N.  S.  227,  7  Jur.  N.  S.  948,  30  L.  J.  C.  P. 
N.  S.  253,  VIII.,  infra;  Collison  v.  Warrrn 
(1898;  C.  A.)  17  Times  L.  R.  362,  III.,. 
supra,  and  VI.,  infra, 

(d)  Supervising  and  other  employees  ou 
large  estates. 

A  pauper  was  hired  as  bailiff  to  P.,  who 
held  a  farm,  under  an  agreement  that  he- 
was  to  have  weekly  wages,  etc.,  and  his  mas- 
ter to  find  him  a  house,  and  either  to  fur- 
nish him  with  two  cows,  or  the  pauper  wa^f- 
to  be  at  liberty  to  hire  two  and  feed  theiit 
on  the  farm,  and  he  served  three  years  un- 
der the  agreement,  and  lived  with  his  fam- 
ily in  his  master's  house,  occupying  t he- 
kitchen  and  two  rooms,  and  hired  two  cows^ 
which  fed  during  the  summer  in  the  pas- 
tures of  his  master.  It  was  held  that,  hy 
the  feeding  of  the  cows,  which  was  above- 
the  yearly  value  of  £10,  the  pauper  acquired 
a  settlement.  King  v.  Minster  (1815)  3^ 
Maule  &>  S.  276.  Lord  EUenborough  dis- 
tinguished the  cases  in  which  the  apart- 
ments occupied  by  a  servant  in  his  mas- 
ter's house  fire  only  "an  appendage  to  the- 
service"  allotted  to  him  "for  the  more  con- 
venient performance  of  his  service,  whirl* 
is  the  principal  thing."  Le  Blanc,  J.,  consid- 
ered that  the  pauper  had  a  "distinct  inter- 
est in  the  pasturage  of  the  two  cows,  uncon- 
nected with  his  service  to  the  master'* 
dairy."  Bayley,  J.,  thought  the  case  was 
merely  "that  of  a  servant  who  stipulated 
for  a' profit  out  of  land  of  more  than  that 
vearlv  value"  which  conferred  a  settleme-nt^ 
In  King  V.  Cheshunt  (1818)  1  Barn.  &  Ald^ 
473,  Bayley,  .T.,  said  that  this  case  onl^r 
decided  II. at  "the  occupation  of  a  tenement 
which  was  wholly  unconnected  with  the- 
service  would  confer  a  settlement;  but  that 
the  occupation  of  one  connected  with  tlie- 
servioe  would  not." 

A  servant  put  into  the  occupation  of  a 
cottas^e.  with  less  wages  on  that  account, 
occupies  it  in  the  character  of  a  servant,, 
and  his  master  may  properly  declare  on 
such  occupation  as  his  own,  in  an  action- 
brought  for  a  disturbance  of  a  right  of  way 
to  the  cottage.  The  character  of  the  oc- 
cupation is  not  affected  by  the  fact  that  the- 
cottage  is  divided  into  two  parts,  only  one- 
of  which  is  occupied  by  the  servant,  the- 
other  being  in  the  possession  of  a  tenant, 
paving  rent.  Bertie  v.  Beaumont  (1812) 
16*  East,  33. 

Where  a  person  is  employed  by  the  owner 
of  land  to  superintend  thie  land  and  look 
after  the  business  of  the  owner,  and  while 
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in  such  eraployment  he  occupies  a  house 
situated  upon  said  land,  his  occupancy  of 
the  house  does  not  create  the  relation  of 
landlord  and  tenant  between  him  and  tne 
owner,  so  as  to  preclude  him  from  acquir- 
ing an  adverse  title  to  the  property.  Davis 
V.  Williams  (1900)  130  Ala.  530,  54  L.R.A. 
749,  SO  Am.  St  Rep.  65,  30  So.  488. 

In  Hector  v.  Martin  (1866)  5  Sc.  Sess. 
Tag.  3d  series,  68,  where  it  Mias  held  that 
the  factor  of  a  landed  proprietor  was  en- 
titled to  the  franchise,  under  the  first  Eng- 
lish reform  act  (see  III.,  supra),  as  tenant 
of  a  house  which  he  had  the  right  to  occupy 
as  a  part  of  the  remuneration  for  his  serv- 
ices, and  from  which,  as  his  hiring  was  a 
yearly  one,  he  could  not  be  removed  except 
at  the  end  of  each  year.  The  case  was  re- 
garded as  being  distinguishable  from  those 
in  which  a  servant  holds  house  accommo- 
dation merely  at  the  will  of  his  employer, 
and  can  be  turned  out  at  any  moment.  It 
was  considered  that  the  court  was  not  en- 
titled to  assume  the  defeasibility  of  the 
right  of  occupation  with  reference  to  the 
contingency  of  the  factor's  being  guilty  of 
misconduct  which  would  warrant  his  dis- 
missal in  the  middle  of  a  term.  But  this 
decision  is  in  conflict  with  those  cited  at 
the  beginning  of  this  subdivision,  and  in- 
consistent with  the  doctrine  applie<l  in  Scot- 
land itself,  as  well  as  in  England  and 
America  (see  III.,  supra),  that  the  right 
of  a  sen'ant  to  reside  on  premises  occupied 
by  him  as  a  servant  ceases  when  he  is  dis- 
charged, whether  rightfully  or  wrongfully. 

In  view  of  this  doctrine,  there  is  no  rea- 
son why  the  fact  that  a  servant  is  engaged 
for  a  definite  period  should  be  treated  as  an 
element  in  determining  the  character  of  the 
occupancy. 

A  man  who,  while  he  was  employed  as  a 
servant  of  a  nobleman,  received^  as  part  of 
his  salary,  the  privilege  of  occupying  a 
house  free  of  taxes,  was  held  not  to  be 
qualified  to  vote  as  a  "householder"  in  ii 
l)orough.  Cirencester's  Case  (1792)  2 
Eraser,  Election  Cases,  453. 

In  State  v.  Curtis  (1830)  20  N.  C.  36.3 
(4  Dev.  &  B.  L.  222),  it  was  declared  by 
the  court,  arguendo^  to  be  clear  law  and 
universally  received,  that  a  house  on  a 
plantation  which  is  occupied  by  the  over- 
seer is  as  much  in  the  possession  of  the 
owner  as  the  plantation  itself. 

In  King  v.  Stock  (1810)  2  Taunt.  339. 
Mansfield,  Ch.  J.,  remarked  arguendo: 
*'Many  s€r\'ants  have  houses  given  them  to 
live  in  as  porters  at  park  gates.  If  a  mas- 
ter turns  away  his  servant,  does  it  follow 
that  he  cannot  evict  him  till  the  end  of  the 
year?" 

As  to  the  occupation  of  a  ranger  of  a 
royal  park,  see  VI.,  infra. 

(e)   Ministers  of  religious  bodies. 

Where  a  rector  appoints  a  pu'-ate,  and 
agrees  that,  as  a  return  for  his  services, 
and  instead  of  a  salary,  the  curate  shall 
be  put  in  possession  of  the  glebe  house  and 
lands,  to  be  used  for  his  own  benefit,  the 
•alary  which  would  have  been  given  to 
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the  curate  if  these  privileges  had  not  been 
conferred  is  in  the  nature  of  rent  for  the 
glebe,  and  the  agreement  creates  a  tenancy 
between  the  parties,  the  estate  being  one 
which  is  of  an  uncertain  duration,  and 
which  may  be  determined  at  a  time  of 
which  the  curate  has  not  had  notice.  Upon 
the  death  of  his  employer,  therefore,  the 
curate  is,  as  against  the  incoming  rector, 
entitled  to  the  emblements.  O'Connor  v. 
Tyndall   (1836)   2  Jones   (Ir.)   20. 

A  curate  licensed  by  the  bishop  at  a. 
yearly  salary,  according  to  the  act  of  57 
Geo.  'ill.  chap.  99,  resided  in  the  rectory- 
house,  which  was  assigned  to  him  pursu- 
ant to  that  act,  and  was  above  the  value 
of  £10  a  year,  for  more  than  forty  day* 
before  the  passing  of  the  act  of  59  Geo. 
in.  chap.  50.  It  was  held  that  this  was  a 
coming  to  settle,  within  the  statute  13  &  14 
Car.  II.  chap.  12,  and  that  a  settlement 
was  gained  thereby.  King  v.  St.  Mary 
Newington  (1833)  5  Barn.  &  Ad.  540. 
Parke,  J.,  said:  "It  is  not  clear  that  the 
curate  is  not  tenant  to  the  rector;  bu.t  it 
is  not  necessary  for  the  purpose  of  gaining 
a  settlement  that  he  should  be  so.  It  is 
sufficient  if  he  comes  to  occupy  as  havings 
an  int^erest  of  his  own,  and  not  as  servant 
to  another." 

A  Wesleyan  minister  was  held  not  to  be 
the  tenant  of  a  house  assigned  to  him  a» 
a  residence  by  the  circuit  stewards,  part 
of  whose  duties  consisted  of  hiring  a  house 
for  the  accommodation  of  the  minister.  Part 
of  the  evidence  was  to  the  effect  that,  if 
the  rent  and  rates  due  for  such  a  house 
were  paid  by  the  minister,  the  amount  wa* 
refunded  to  him  by  the  circuit  stewards. 
He  was  deemed  to  be  very  much  in  the  po- 
sition of  a  servant  to  the  stewards,  who 
could  remove  him  from  the  house  at  their 
pleasure.  The  legal  relation  of  the  parties- 
was  held  not  to  be  changed  by  the  fact 
that  it  \yas  the  custom  of  the  church  to  ap- 
point their  ministers  to  officiate  in  a  given 
place  for  one  year  certain.  Such  a  cus- 
tom created  no  obligation.  Queen  v.  Tiv- 
erton   (1861)   30  L.  J.  Mag.  Cas.  N.  S.  79. 

A  minister  of  a  nonconformist  congrega-^ 
tion,  placed  in  the  possession  of  a  chape! 
and  dwelling  house  by  certain  persons,  in 
whom  the  legal  estate  is  vested,  in  trust 
to  permit  and  suffer  the  chapel  to  be  used 
for  the  purpose  of  religious  worship,  is  a. 
mere  tenant  at  will  to  those  trustees;  and 
his  tenancy  is  determined  insianier  by  a  de- 
mand of  possession.  He  is  not  entitled  d& 
jure,  before  the  determination  of  his  ten- 
ancy, to  have  a  reasonable  time  allowed 
him  for  the  removal  of  his  furnituv;.  Solu- 
ble, that  he  will  not  be  a  trespasser  if  he^ 
enters  afterwards  to  remove  iiis  goods,  and 
continues  a  reasonable  time  for  that  pur- 
pose. Doe  ex  dem.  Nicholl  v.  M'Kaeg- 
(1830)    10  Barn.  &  G.  721. 

Where  a  religious  society  employs  a  pas- 
tor under  an  agreement  by  which  he  is  to. 
receive  for  his  services  as  such  a  certain 
cash  salary  and  the  use  of  a  parsonage  as- 
a  residence,  the  inference  is  that  the  occu- 
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pancy,  being  connected  with  his  services 
as  pastjr,  does  not  create  the  relation  of 
landlord  and  tenant.  East  Norway  Lake 
N.  E.  Lutheran  Church  v.  Froislie  (1887) 
37  Minn.  447,  35  N.  W.  260  (holding  that 
the  agreement  was  personal  to  himself,  and 
that  his  personal  representative  had  no 
right  to  the  possession  of  the  parsonage  aft- 
er his  decease). 

A  minister  who  occupies  a  house  merely 
by  virtue  of  his  office  is  not  entitled,  when 
he  ceases  to  hold  his  position,  to  receive 
the  statutory  notice  to  quit,  without  which 
a  landlord  cannot  resume  possession  of  rent- 
ed premises.  Bigelow  v.  Norton  (1848)  3 
N.  S.  283. 

(f )  Professors  in  colleges  and  mastei-s  in 
schools. 

Where  one  who  had  leased  certain  college 
premises  with  the  intention  of  conducting 
the  institution  as  its  president  employed  a 
person  as  one  of  the  professors,  under  an 
Agreement  by  which  he  was  to  have  a 
fixed  salary  with  the  privilege  of  occupy- 
ing such  rooms  in  the  college  building  as 
would  accommodate  himself  and  family,  and 
there  was  evidence  tending  to  show  that 
the  president  retained  a  general  control 
over  the  apartments  so  occupied,  and  had 
the  right  to  enter  them  at  any  time  for  dis- 
ciplinary purposes,  a  jury  is'  warranted  in 
finding  that  the  professor  was  not  a  sub- 
tenant, and  that  his  property  was  not  lia- 
ble to  distress.  Waller  v.  Morgan  (1857) 
18  B.  Mon.  136,  distinguishing  McGee  v. 
Gibson  (1840)  1  B.  Mon.  105,  on  the  ground 
that  no  attempt  was  made  to  show  that  the 
plaintiff  had  reserved  a  right  of  general 
control  over  the  house. 

Where  the  schoolmaster  of  a  burgh  had 
been  deposed  for  incompetency  under  a  pro- 
vision of  the  education  act,  it  was  lield  that 
the  school  board  was  entitled  to  have  a 
summary  warrant  against  him,  to  remove 
him  from  a  dwelling  house  under  the  same 
roof  as  the  class  rooms.  The  court  did  not 
decide  what  would  have  been  the  rights  of 
the  board  if  the  house  had  been  quite  sep- 
arate from  the  class  rooms.  Whyte  v.  Had- 
dington School  Board  (1874)  1  Sc.  Sess. 
Cas.  4th   series,  1124. 

The  occupancy  of  a  part  of  a  school  house 
as  a  residence  by  a  teacher,  for  the  purpose 
of  enabling  him  the  better  to  perform  his 
contract  to  teach,  does  not  make  him  a  ten- 
ant of  the  school  district  employing  him; 
but  his  occupation  is  that  of  the  district. 
School  Dist.  No.  11  v.  Batsche  (1896)  106 
Mich.  330,  29  L.R.A.  576,  64  N.  W.  196 
(action  to  recover  possession  of  the  prem- 
ises). 

(g)  Persons  in  naval  and  military  estab- 
lishments. 

In  a  case  involving  the  right  of  a  claim- 
ant to  vote  under  the  reform  act  of  1867 
(see  IIL,  eupra),  it  appeared  that  he  was 
s,  sergeant  on  the  permanent  staff  of  the 
militia,  and  as  such  occupied  a  house  close 
to  the  premises  in  which  the  arms,  accou- 
trements, etc.,  of  the  corps  were  stored, 
which  was  built  expressly  for  the  accom- 
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modation  of  the  men  employed  in  looking 
after  the  stores,  under  the  provisions  of  the 
militia  act  of  1854.  The  house  was  as- 
signed to  him  by  the  commanding  officer  as 
a  place  to  live  in;  if  he  should  leave  it 
without  the  permission  of  his  officer,  he 
would  be  guilty  of  a  breach  of  discipline 
for  which  he  would  probably  be  dismissed 
from  the  service;  ana  he  was  liable  to  be 
turned  out  at  any  time  He  had  2s.  4d. 
per  week  deducted  out  of  his  pay,  as  oc- 
cupier of  the  house,  but  he  would  not  receive 
the  2s.  4d.  extra  if  he  resided  elsewhere. 
He  could  perform  the  duties  required  of  him 
equally  well  if  he  were  living  elsewhere, 
which*  he  might  do  with  his  officer's  per- 
mission. It  was  held  that  the  sergeant  did 
not  occupy  the  premises  as  tenant,  within 
the  meaning  of  30  &  31  Vict.  chap.  102,  I 
3.  Fox  V.  Dalby  (1874)  L.  R.  10  C.  P. 
285,  following  Dobson  v.  Jones  (1843)  5 
Mann.  &,  G.  113,  infra.  The  ground  of  the 
decision  was  that,  as  the  sergeant  was  re- 
quired by  his  commanding  officer  to  reside 
in  the  house,  there  was  a  compulsory  oc- 
cupation for  the  purpose  of  performing  the 
duties  assigned  to  him.  See  the  extracts 
from  the  opinions  of  Coleridge,  Ch.  J.,  and 
Brett,  J.,  in  IV.,  supra, 

A  pauper  employed  as  ft  laborer  by  the 
board  of  ordnance,  having  previously  occu- 
pied a  house  at  an  annual  rent  of  £7,  which 
was  then  purchased  by  the  board,  still  con- 
tinued to  reside  in  part  of  the  premises  at 
a  weekly  rent  of  2s.,  which  was  deducted 
out  of  his  w^ages.  During  such  last  occu- 
pation he  also  occupied  a  shop  (the  shop 
and  house  together  being  of  the  annual 
value  of  £10),  and,  upon  his  dismissal  from 
his  employment,  he  gave  up  possession  of 
the  house  as  required.  It  was  held  that 
his  last  occupation  of  the  house  was  not  as 
tenant,  but  as  servant,  and  that  no  settle- 
ment was  thereby  gained.  King  v.  Ches- 
hunt  (1818)  1  Barn.  &  Aid.  473,  Lord  El- 
lenborough,  Ch.  J.,  said:  "In  this  case  it 
seems  to  me  that  the  party  occupied  thi<i 
house  as  a  servant  only,  and  not  in  the 
character  of  a  tenant.  It  is  like  the  case  of 
a  coachman  who  frequently  occupies  a  room 
over  the  stables ;  but  such  occupation  is  not 
within  the  meaning  of  13  &  14  Car.  II. 
The  pauper  here  was  devested  of  the  tene- 
ment as  soon  as  his  services  terminated.  He 
quitted  the  possession  reluctantly,  and  was 
succeeded  by  the  person  who  succeeded  him 
in  his  employment  under  the  board  of  ord- 
nance. All  this  clearly  shows  that  he  was 
only  entitled  to  hold  it  during  and  for  the 
more  convenient  performance  of  his  serv- 
ice." 

In  a  case  where  the  question  was  wheth- 
er the  master  rope  maker  in  a  royal  dock- 
yard "occupied  as  owner  or  tenant,"  so  as 
to  be  entitled  to  a  vote  under  the  first  re- 
form act  (see  III.,  supra),  it  was  proved 
that  he  had  been  assigned  a  house  in  the 
dockyard  for  his  residence,  of  which  he  had 
the  exclusive  use,  without  paying  rent,  as 
part  remuneration  for  his  services,  no  part 
of  it  being  used  for  public  purposes.     The 
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liouse  was  stated  in  the  case  to  belong  to 
the  lords  of  the  admiralty.    If  A.  had  not 
had  it^  he  would  have  had  an  allowance  for 
a  liouse  in  addition  to  his  salary.     It  was 
lield  that  A.  occupied  the  house  as  tenant. 
A.  was  rated  to  the  poor  rate  as  occupier. 
The  rates  were  paid  by  the  paymaster  gen- 
^ral^  also  in  part  remuneration  for  A.'s  serv- 
ices.    If  he  had  paid  the  rates  the  admi- 
ralty would  have  repaid  him.     It  was  held 
that,  as  the  payment  was  of  a  rate  for  which 
A.  was  liable^  and  as  it  was  made  on  his 
account,  and   he  gave  value  for  it,   there 
was  a  sufficient  payment  of  rates  by  hixn 
within    the    same  subdivision.     Hughes  v. 
<'hatham(1843)  5 Mann.  & G.  54.    Tindal,  Ch. 
J.,  said:     "It  may  be  that  a  servant  may 
occupy  a  tenement  of  his  master's,  not  by 
M*ay  of  payment  for  his  services,  but  for  the 
purpose   of   performing   them;    it   may   be 
that  'he  is  not  permitted  to  occupy,  as  a 
reward,    in    the   performance   of   his    mas- 
ter's contract  to  pay  him,  but  required  to 
occupy    in    the    performance    of    his    con- 
tract   to    serve    his    master.     The    settle- 
ment   cases,     cited     in    argument,     estab- 
lished and  proceeded  on  this  distinction.  We 
think  it  applicable  to  the  present  question; 
^nd,  as  there  is  nothing  in  the  facts  stated 
to  show  that  the  claimant  was  required  to 
occupy  the  house  for  the  performance  of 
his    services,    or   did   occupy    it   in    order 
to    their    performance,    or    that    it    was 
conducive  to  that  purpose  more  than  any 
liouse  which    he   might   have  paid   for   in 
any  other  way  than  by  his  services;  and, 
as   the   case   expressly   finds    that   he   had 
the  house  as  part  remuneration  for  his  serv- 
ices,— ^we  cannot  say  that  the  conclusion  at 
which  the  revising  barrister  has  arrived  is 
wrong.     The  case,   indeed,  stated  that  the 
claimant  was  master  rope  maker,  and,  as 
i*uch,  had  the  house  as  his  residence;   but 
that     expression     is     equally     applicable, 
whether  he  was  made  tenant  of  the  house  in 
payment   of   his    services    as    master   rope 
maker,  or  occupied  it  for  the  purpose  of  per- 
forming them." 

In  another  case,  "A.,  the  surgeon  of 
Oreenwich  hospital,  occupied,  as  such,  a 
house  at  the  infirmary  in  the  hospital, 
which  was  appropriated  to  the  surgeon.  Re- 
pairs were  done  by  the  commissioners  of 
the  hospital.  The  surgeons  to  the  hospital, 
when  not  provided  with  a  residence  within 
the  hospital,  were  allowed  a  weekly  sum  as 
lodging  money.  By  the  regulations  of  the 
<*ommissioners  of  the  hospital  no  officer  of 
the  hospital  is  allowed  to  make  any  ex- 
<'hHnge  of  apartments.  Held,  that  A.  did 
■not  occupy  the  house  'as  tenant,*  inasmuch 
sts  he  was  required  to  occupy  the  same  with 
^  view  to  the  m<fre  efficient  performance  of 
Ills  duties  as  surgeon."  Dobson  v.  Jones 
(1843)  5  Mann.  &  G.  112.  Referring  to  the 
judgment  in  the  Hughes  Case,  supra,  Tin- 
<ial,  Ch.  J.,  said:  "We  stated  tlrnt  the  re- 
lation of  landlord  and  tenant  could  not  be 
created  by  the  appropriation  of  a  particu- 
lar house  to  an  officer  or  servant  as  his 
residence,  where  such  appropriation  was 
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made  with   a  view,  not  to  the  remunera- 
tion of  the  occupier,  but  to  the  inures t  of 
the  employer,  and  to  the  more  effectual  per- 
formance of  the  service  required  from  such 
officer  or  servant,  upon  the  same  principle 
as  the  coachman  who  is  placed  in  rooms  of 
his   master  over  the   stable,   the   gardener 
who  is  put  into  a  bouse  in  the  garden,  or 
the  porter  who  occupies  the  lodge  at  a  park 
gate,   cannot   be   considered   to   occupy   as 
tenants,  but  as  servants  merely,  whose  pos- 
session and  occupation  is  strictly  and  prop- 
erly that  of  their  masters." 
See  also  VI.,  infra. 
(h)   Civil  servants. 
See  cases  cited  in  VI.,  infra, 
(i)   Employees  in  mills,  factories,  etc. 
A  pauper,  whose  children  were  engaged 
to  work  for  three  years  at  a  mill,  removed 
with  his  family  to  a  cottage  rented  by  the 
mill  owner,  C,  for  the  convenience  of  fam- 
ilies  BO   employed.     The   bargain   between 
hdm  and  C.  was,  that  a  stated  weekly  pay- 
ment for  the  use  of  the  cottage  should  be 
deducted  from  the  children's  wages.     The 
pauper,  who  was  not  himself  in  the  service 
of  C.,  continued  to  occupy  the  cottage  for 
sixteen  years,  during  all  which  time,  and 
after  he  quitted  it,  some  one  or  more  of 
hie  children  continued  to  work  at  the  mill. 
He  quitted  without  regular  notice,  in  con- 
sequence of  the  sale  of  the  cottage.    It  was 
held  that  the  pauper's  occupation  was  as 
tenant,  and  not  as  servant,  and  was  suffi- 
cient to  gain  a  settlement.    Queen  v.  Bish- 
opton   (1839)   9  Ad.  &  El.  824.    Littledale, 
J.,  said:  "I  think  the  pauper  gained  a  set- 
tlement in  Bishopton.     In  the  cases  cited 
the  other  way  there  was  the  relation  of  mas- 
ter and  servant  between  the  owner  of  the 
tenement  and  the  occupier.    Here  the  pau- 
per engages  for  the  service  of  his  children, 
and  arranges  with  Mrs.  Coat  Coates,  for  the 
residence  of  himself  and  his  family  in  the 
cottage.     This  is  clearly  a  renting  of  the 
cottage  by  him.     The  renting  was  indeed 
connected  with  the  service  of  the  children; 
for  the  cottage  would  probably  not  have 
been  let  to   the  pauper,  or  hired  by  him, 
but  for  the  service  of  the  children;  but  he 
agrees   to  pay  rent  for   it.     This  imports 
the   relation  of   landlord   and  tenant,   and 
there  is  nothing  in  the  case  to  rebut  the 
presumption."    Williams,  J.,  said:     "In  the 
cases  referred  to,  in  which  the  occupation 
has  been  held  insufficient,  the  residence  was 
identical  with  the  service,  or  was  incident- 
al to  and  inseparable  from  it.    Here  there 
was  a  renting  by  one  who  was  not  servant ; 
and  the  deduction  from  the  wages  of  his 
children  was  only  a  mode  of  paying  the 
rent." 

In  a  case  where  the  question  was  whether 
the  voter  was  the  "occupier  of  a  building  of 
the  value  of  £10  yearly,"  within  the  mean- 
ing of  the  first  reform  act  (see  III.,  supra)  ^ 
it  appeared  that  a  factory,  consisting  of 
four  stories,  was  let  out  in  separate  rooms 
t<i  n  number  of  persons  for  cotton  spinning, 
at  different  rents,  according  to  the  size  of 
each  room.    Each  tenant  luid  his  own  ma- 


716 


ARKANSAS  SUPREME  (X)URT. 


JUNE> 


chine  worloed  by  steam  power  supplied  by 
an  engine  which  belonged  to  and  was  worked 
at  the  expense  of  the  landlord;  it  being 
part  of  each  contract  that  the  landlord 
should  supply  such  power.  Each  tenant 
had  the  exclusive  use  of  his  room  and  the 
key  to  the  door  thereof.  The  approach  to 
the  room?  was,  in  some  cases,  by  a  common 
staircase  leading  from  the  entrance  to  the 
factory  (to  which  there  waa  a  door  that  was 
never  fastened ) ,  in  others  by  separate  stair- 
cases outside  of  the  building,  and  in  others 
by  doors  opening  into  the  yard.  It  was 
held  that  each  of  these  rooms  eonetit^ted  a 
'*building,"  and  that  there  was  sufficient 
occupation  in  each  tenant.  Wright  v.  Stock- 
port (1843;  C.  P.)  1  Barr  &  Am.  App.  A 
El.  Gas.  39;  Queen  v.  South  Kilvingiton 
(1842)  3  Gale  &  D.  161,  note. 

In  Kerrains  v.  People  (1876)  60  N.  Y. 
221,  19  Am.  Rep.  658,  Affirming  (1873)  1 
Thomp.  &  0.  333«  so  far  as  that  decision 
related  to  the  character  of  the  occupation, 
but  reversing  it  on  another  ground,  the 
prisoner,  a  workman,  was  indicted  for  the 
use  of  a  deadly  weapon  in  resisting  an  eject- 
ment by  his  employer,  and  the  defense  was 
that  a  tenancy  w^as  constituted  by  the  parol 
contract  between  them,  viz.,  that  the  em- 
ployer should  pay  the  workman  for  his 
services  13s.  a  day,  and  give  him  the  use 
of  a  house  to  live  in  throughout  the  year, 
or  while  they  agreed;  the  consequence  of 
this  view  of  their  relation  being  that  the 
workman,  in  holding  over,  would  be  a  tenant 
at  will,  and  that  the  employer  would  not 
be  justified  in  entering  with  strong  hand. 
The  court  said:  "Each  party  relied  upon 
the  terms  of  the  contract,  with  only  the 
additional  facts  that  the  house  was  a  part 
of  the  mill  property,  and  had  been  occu- 
pied for  several  years  previously  by  the 
prisoner  w.hile  engaged  as  a  laborer  in  the 
mill.  There  was  no  request  to  submit  the 
facts  to  tlie  jury  to  determine  whether  the 
house  was  occupied  to  enable  the  prisoner 
the  better  to  perform  the  service  in  which 
he  was  engaged, — or,  in  other  words, 
whether  it  was  not  occupied  as  an  append- 
age to  the  mill,  and  really  for  the  benefit 
of  the  owner;  nor  was  there  any  evidence 
of  an  allowance  for  rent;  but  it  was  left  to 
the  court,  upon  the  contract  and  facts  be- 
fore stated,  to  be  determined  afl  a  question 
of  law,  and,  in  my  judgment,  the  court  de- 
cided correctly,  that  the  defendant  oocupie<l 
as  a  servant,  and  not  as  a  tenant.  The  in- 
ference from  these  facts  is  reasonable,  if 
not  irresistible,  in  the  absence  of  any  pro- 
vision for  an  allowance  for  rent,  that  the 
house  was  intended  to  be  occupied  by  an 
employee  for  the  benefit  of  the  owner  in 
carrying  on  the  mill.  The  caise  thus  pre- 
sented is  analogous  to  that  of  a  person  em- 
ploying a  coachman  or  gardener,  and  al- 
lowing or  requiring  him  to  reside  in  a 
house  provided  for  that  purpose  on  the 
premises;  or  a  farmer  who  hires  a  laborer 
for  wages,  to  work  his  farm  and  live  in  a 
house  upon  the  same.  In  these  cnses  the 
character  of  the  holding  is  clearly  indi 
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cated  by  the  mere  statement  of  facts.  It 
is  not  impossible  that  other  facts  may  ex- 
ist to  strengthen  or  weaken  the  inference- 
that  the  prisoner  occupied  as  a  servant,  and 
not  as  a  tenant;  but,  from  the  facts  proved,, 
there  was  no  error  in  holding  that  he  occu- 
pied as  a  servant." 

(j)  Employees  working  in  mines. 
In   a   case    involving  liability   under   the- 
English  poor-rate   assessment  act  of    1809. 
"S.  was  a  collier,  arftl   resided  in  a  house- 
belonging  to   his  employers,    for  which   he- 
paid  no  rent:   he  was  not  entitled  to  any 
notice   to  quit,  and   the  occupation  of  t he- 
house  would   cease  at   the  time   when   hi* 
service  ceased.     His  employers  had  several 
houses,  and  they  filled  these  up  with  their 
workmen  in  their  discretion,  giving  prefer- 
ence  to    married    men.     A   workman    coulif 
not  go   into  a   house  without  the   owner's- 
concurrence.     Some    of    the   workmen   were 
single  men,  and  no  house  was  given  to  them ; 
these  got  the  same  wages  as  all  other  work- 
men, but  no  allowance  for  rent.     If  there 
were  not  sufficient  houses  an  allowance  was- 
made  to  the  married  men  to  assist  them  in 
paying  their  rent.     If  a  house  was  vacant 
tlie  owner  would  call  upon  a  married  man 
to  go  into  it;  if  he  did  not  go  his  allowance 
would  cease.     It  was  not  absolutely  neces- 
sary for  e  workman  to  live  in  one  of  the 
houses    to    perform    his    work."     Smith    v. 
Seghill    (1875)   L.  R.  10  Q.  B.  422.     Quain. 
J.,  said:     "The  governing  facts  of  the  case- 
were  these:     The  men  were  paid,  not  day 
wages,  but  by  piecework,  according  to  the- 
quantity  of  coal   hewn   in   a  certain   num- 
ber of   hours;    therefore  the  occupation  of 
the   houses   had  nothing   to   do  with   their 
wages,  nor  was  it  in  any  way  taken  into 
consideration  in  determining  the  amount  of 
wages  they  earned.     But  these  houses  were 
offered   as   an   induoement   to   the   married 
men  to  live  near  the  works;  and  an  import- 
ant fact  is  that  the  men  were  not  required 
to  keep  these  houses  as  a  condition  of  their 
service:     they    were    permitted    to    occupy 
them  OS  married  men,  but  it  was  no  neces- 
sary part  of  the  service  that  they  should 
live  in  the  houses.     That  appears  to  me  to 
h*»    a    material    circumstance,    and    plainly 
distinguishes  the  case  from  that  of  the  occu- 
pation by  a  gardener  or  a  coachman,  or  the 
surgeon's   residence   in  Greenwich   hospital. 
Hughes  V.  Chatham    (1843)    5  Mann.  &  G. 
^^4."     Mellor,    J.,    said:    "It    appears    that,, 
if  there  was  no  house  for  a  married  work- 
man,  he  had  an  allowance  for  house  rent, 
but  if  there  was  a   house  empty,  and  the 
workman  would  not  come  into  it,  he  had  no 
allowance.     An     inference     might     possibly 
be  drawn  from  this,  that^as  he  was  bound 
to  reside  if  a  house  was  offered  him,  upon- 
pain  of  forfeiting  his  allowance,  he  resided 
in    it   upon    compulsion,   and  therefore   his. 
occupation  was   that  of  a   servant;    but    I 
cannot  a.ssent  to  this:  and,  in  my  opinion^ 
those  workmen  who  did  reside  in  tlie  houses 
resided   in   the   character   of  tenants.     The 
colliery  owners    desire    that    the    married 
workmen  should  reside  near  the  worka^  but 
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^hat  does  not  change  the  relation  between 
the  parties;  unless  the  men  are  required  to 
live  in  the  houses  for  the  better  perform- 
ance of  their  duties,  it  does  not  convert  the 
•occupation  of  a  tenant  into  that  of  a  serv- 
ant. The  ^verning  principle  is  that,  in 
•order  to  constitute  an  occupation  as  a  serv- 
■ant,  it  must  be  an  occupation  ancillary  to 
the  performance  of  the  duties  which  the 
-occupier  has  engaged  to  perform.  Here  the 
•occupation  is  not  connected  with  the  per- 
formance of  the  employment,  and  the  appel- 
ant s,  therefore,  occupy  as  tenants." 

For  other  decisions  with  regard  to  simi- 
lar facts,  see  VI.  infra. 

(k)  Keepers  of  tollgates. 

(1)  Persons  employed  as  tenders  of  canal 
and  lived  in  the  tollhouse^  Is.  per  week 
Tjeing  deducted  from  his  wages  by  w^ay 
of  rent.  Uis  employers  having  ceased  to 
•collect  toll  at  the'  particular  spot,  the 
plaintiff  was  dismissed  from  their  employ, 
:and  received  a  notice  to  leave  the  house, 
-which  he  promised  to  do.  It  was  held  that 
^he  plaintiff  was  not  a  tenant  of  his  em- 
ployers, and  therefore  that  he  could  not 
maintain  trespass  against  their  agent  for 
-pulling  down  the  tollhouse.  Hunt  v.  Col- 
iwn    (1833)    3  Moore  &  S.  790. 

(U  Persons  employed  as  tenders  of  canal 
locks. 

A  servant  employed  as  a  lock  tender,  who, 
^s  part  compensation  for  his  services,  is  per- 
mitted to  occupy  a  dwelling  house  belonging 
to  his  employers,  and  who,  under  one  of 
their  standing  rules,  is  to  leave  the  house 
immediately  upon  his  being  discharged,  is 
not  a  tenant  at  will,  and  is  therefore  not 
'«'n titled  to  the  three  months'  notice  to  quit 
which  is  prescribed  by  a  statute  with  re- 
ijard  to  such  tenants.  Morris  Canal  &  Bkg. 
Co.  V.  Mitchell    (1864)    31  N.  J.  L.  99. 

(m)   Persons  taking  care  of  premises. 

In  a  ease  involving  tlie  ques'tion  whether 
A  person  occupied  as  owner  or  tenant  so 
.««  to  be  entitled  to  vote  under  the  first 
Knglish  reform  act  (see  III.,  supra),  A 
•<?laimed  to  be  registered  as  the  occupier  of 
A  house  of  the  requisite  yearly  value  to  con- 
fer a  vote.  The  revising  barrister  found 
that  A  was  the  keeper  of  the  guihlhall  at 
B;  that  the  house  in  question  was  the  resi- 
•dence  assigned  by  the  corporation  to  the 
liall  keeper,  and  in  which  he  was  required  to 
reside:  and  that  it  was  necessary  for  the 
-due  performance  of  his  duties  as  hall  keeper 
that  he  should  reside  there.  It  \^'us  held 
that  this  was  an  occupation  as  servant  to 
"p  corpor'ition,  anH  not  an  occupation  ns 
tenant.  Clark  v.  St.  IMary  (185(;)  1  C.  B. 
N.  S.  23,  26  L.  J.  C.  P.  N.  S.  12.  Willes, 
-T.,  said:  "I  think  the  proper  conclusion 
from  the  facts  stated  is  that  it  was  part  of 
the  terms  of  the  hall  keeper's  employment 
that  he  should  reside  in  the  house  in*  ques- 
tion, and  that  his  occupation  waa  not  in  the 
•oharacter  of  tenant." 

A  person  put  into  a  house  to  take  care 
of  it  and  of  other  adjoining  houses  belons;- 
ing  to  his  cmploj'er  is  deemed  to  occupy  the 
premises  as  a  8er\rant.  Yat^es  v.  Chorlton- 
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upon-Medlock-Union  (1883)  48  L.  T.  N.  & 
872  (liability  to  poor  rates). 

Whether  the  occupancy  was  as  servant  or 
tenant  was  held  to  be  a  question  for  the 
jury  where  the  agreement  was  that  he 
should  take  care  of  certain  houses,  let,  re- 
pair, and  collect  rent,  and  have  the  use  of 
a  floor  in  one  of  them.  Jennings  v.  Mc- 
Carthy (1891)  40  X.  Y.  S.  R.  678,  16  N.  Y. 
Supp.  161  (right  of  landlord  to  resume  pos- 
session ) . 

Where  plaintiff  was  employed  by  defend- 
ant as  a  janitress,  and  received  the  use  of 
certain  rooms  as  part  payment  for  her 
services,  the  relation  of  master  and  servant, 
and  not  of  landlord  and  tenant,  w^as  held  to 
have  existed  between  the  parties,  and  the 
occupation  of  the  premises  was  the  occu- 
pation of  a  servant.  Anderson  v.  Stein- 
reich  (1900;  Sup.  Ct.)  32  Misc.  680,  66  N. 
Y.  Supp.  498  (damages  held  to  be  recover- 
able for  personal  injuries  caused  by  tlie  fall 
of  a  ceiling  in  the  servant's  bedroom). 

A  per<3on  using  land  as  a  garden  for  more 
than  twenty  years,  under  permission  from 
the  owner  to  do  so,  in  order  to  keep  it  from 
trespassers,  the  owner  from  time  to  time 
coming  on  the  land  and  giving  directions  as 
to  cutting  of  trees,  was  held  not  to  have 
got  a  title,  so  as  to  enable  him  to  sue  a 
claimant  under  the  owner  for  a  forcible 
entry.  Allen  v.  England  (1862)  3  Fost.  & 
F.  49  (action  for  forcible  entry),  uphold- 
ing the  contention  of  defendant's  counsel 
that  plaintiff's  occupation  was  in  fact  as 
bailiff  or  agent  for  defendant. 

The  possession  of  a  man  placed  on  land 
for  the  purpose  of  holding  it,  and  of  pre- 
venting depredation,  is  deemed  to  be  the 
possession  of  the  owner,  notwithstanding 
the  fact  that  he  is  given  the  privilege  of 
cultivating  a  part  of  the  land  for  his  own 
benefit.  The  owner,  therefore,  may  main- 
tain an  action  for  trespass  on  the  land. 
Davis  V.  Clancy  (1826)  3  McCord,  L.  422. 
It  was  intimated  that  the  part  actually 
cultivated  by  the  caretaker  may,  under 
such  circumstances,  be  considered  aa  being 
in  his  exclusive  possession.  This  qualifica- 
tion of  t)ie  decision  seems  to  be  of  very 
dubious  correctness.  It  involves  the  corol- 
lary that  the  caretaker  would  have  been,  at 
the  least,  a  tenant  at  will  e«  to  this  por- 
tion of  the  land,  a  theory  which  it  seems 
impossible  to  support  by  the  authorities  as 
they  stand. 

An  action  for  forcible  entry  cannot  be 
maintained  by  a  person  whom  a  sheriff,  in 
pursuance  of  a  writ  of  restitution,  has 
placed  in  possession  as  tlie  representative 
of  the  party  declared  to  be  entitled  to  resti- 
tution. Mitchell  v.  Davis  (1862)  20  Cal. 
45,  denying  that  the  action  could  be  prose- 
cuted on  the  theorj'  that  an  agent  or  serv- 
ant having  the  care  of  real  estate  might  bo 
considered  as  a  tenant  at  will  of  his  prin- 
cipal or  master. 

In  a  case  where  the  defendant  promised 
the  plaintiff  that,  in  consideration  of  his 
services  as  caretaker  of  a  building,  he 
should    have    the    occupation    of    certain 


718 


ARKANSAS  SUPREME  COURT. 


JXTlfl^ 


rooms;  and  subsequently  refused  to  let  him 
into  possession, — the  court  said  that,  if 
there  was  any  contract  for  the  letting  of 
the  rooms,  the  remedy  for  a  breach  of  it 
was  by  an  action  on  the  contract,  not  on  an 
account  annexed.  Bowen  v.  South  Build- 
ing (1884)  137  Mass.  274.  See  also  VL, 
infra. 

(n)  Employees  in  hotels,  etc: 

A  person  engaged  himself  ba  waiter  at  an 
hotel  and  had  the  tap  or  privilege  of  selling 
malt  liquors  there,  and  the  use  of  the  cellar 
for  holding  the  liquors,  which  had  a  sepa- 
rate entrance  and  of  which  he  kept  the  key, 
and  paid  for  his  situation  as  waiter,  and  for 
the  tap  and  cellar,  the  yearly  sum  of  £60. 
It  was  held  that  this  was  not  such  an  occu- 
pation of  the  cellar  as  to  confer  a  settle- 
ment. King  V.  Seacroft  (1814)  2  Maule  & 
S.  472.  In  answer  to  the  contention  that 
the  servant  should  be  conwdered  as  having 
rented  th«  cellar  during  the  tini/e  he  was  en- 
gaged as  waiter,  the  court  said  that  there 
did  not  appear  to  be  any  taking  of  the  cel- 
lar as  a  tenant,  but  that  the  use  of  it  was 
only  a  privilege  allowed  him  in  respect  of 
the  principal  thing,  which  was  the  hiring 
of  himself  as  a  waiter. 

Tlie  employer  of  a  barkeeper  who  has  the 
privilege  of  occupying  a  room  on  the  prem- 
ises is  not  liable  to  an  action  for  forcibly 
ejecting  him  after  his  discharge,  if  no  un- 
necessary violence  is  ueed.  DeBriar  v.  Min- 
turn  (1851)   1  Oal.  450. 

(o)  Stewards  of  clubs,  etc. 

In  Williams  v.  Herrick  (1849)  5  U.  C.  Q. 
B.  613,  the  court,  without  expressly  decid- 
ing the  point,  inclined  to  the  opinion  that 
the  agreement  set  out  in  the  pleadings  was 
a  hiring  of  the  plaintiff  as  a  steward  of  a 
certain  club,  and  that  the  permissive  occu- 
pation of  the  rooms  mentioned  was  not  as 
under  a  demise  thereof,  but  merely  as  an 
incident  to  the  situation,  the  privilege  de- 
pending upon  the  continuation  of  the  serv- 
ice, and  ceasing  therewith. 

Where  one  part  of  college  buildings,  the 
title  of  which  is  vested  in  the  triistees,  is 
partly  occupied  for  the  purposes  of  the  in- 
stitution by  the  students  and  teachers,  and 
another  part  by  a  steward  who  is  not  given 
any  lease,  his  occupation  is  merely  that  of 
a  servant.  Watson  v.  McEachin  (1855)  47 
N.  C.  (2  Jones,  L.)  207  (holding  that  no  in- 
dictment lay  for  expelling  the  steward). 

(p)  Domestic  servants. 

An  action  of  trespass  for  the  removal  of 
goods  after  the  termination  of  the  employ- 
ment will  not  lie,  where  the  clear  preponder- 
ance of  the  evidence  is,  that  the  plaintiff  was 
employed  by  a  number  of  students,  some- 
times spoken  of  as  a  club  in  the  statement 
of  facts,  to  act  as  housekeeper  for  them, 
they  taking  meals  on  the  premises,  she 
superintending  the  preparation  of  the 
same  and  receiving  as  her  compensation 
board  for  herself  and  daughters,  and,  if  any- 
thing was  realized  over  and  above  the  ex- 
pense of  running  this  boarding  house,  a 
small  compensation.  Mead  v.  Pollock 
(1901)  99  111.  App.  152. 
4L.R.A.(N.S.) 


Where  the  jury  found  that  there  wa»  w> 
engagement  of  any  sort  for  the  servanfa 
occupation  of  the  house  assigned  to  him^ 
and  that  he  "merely  used  the  lodging  room 
in  his  character  as  servant,"  the  (3>vious  in- 
ference was  held  to  be  that  he  was  put  to 
lodge  in  the  room  at  the  mere  will  of  hi^ 
master;  that  this  was  for  the  more  con- 
venient performance  of  the  services  to  be 
rendered  by  him  as  a  domestic;  and  for  that 
reason  his  possession  as  servant  was  just  a» 
much  the  possession  of  his  master  as  if  they 
had  occupied  separate  rooms  under  the 
same  roof.  State  v.  Curtis  (1839)  20  N.  C. 
363  (4  Dev.  &  B.  L.  222)  (holding  that  no 
indictment  for  forcible  entry  would  lie  for 
excluding  the  servant  from  the  house  after 
he  was  dismissed). 

(q)   Servants  of  charitable  institutions. 

See  VI.,  infra. 

(r)  Persons  employed  to  effect  sales. 

The  right  to  occupy  a  tenement  under  a 
contract  by  which  the  tenant  is  to  deliver 
milk  for  the  landlord  at  a  certain  price  per 
^^'eek,  and  have  the  right  "to  live  in  the 
house,"  for  which  $1  a  week  is  to  be  de- 
ducted for  rent,  terminates  when  the  ten- 
ant leaves  the  landlord's  service.  Eichen- 
green  v.  Appel  (1892)  44  111.  App.  19  (ac- 
tion for  trespass  in  ejecting  plaintiff  after 
h»  has  voluntarily  left  the  service  held  not 
to  be  maintainable). 

VI.  Character  of  occupation  tested  with 
reference  to  its  beneficial  or  nonbeneficial 
quality. 

The  circumstance  that  the  occupation  of 
a  servant  is  beneficial  as  regards  him,  or 
as  regards  the  owner,  is  sometimes  adverted 
to  in  cases  where  the  actual  ground  of  the 
decision  that  he  holds  as  a  servant  is  that 
his  occupation  is,  or  is  not,  ancillaory  to  his 
service  in  the  sense  explained  in  IV.  and  V., 
supra. 

in  King  v.  St.  Mary  Newington  (1833)  5 
Barn.  &  Ad.  640,  a  case  where  a  tenancy 
was  inferred,  it  was  remarked  that  the  oc- 
cupation was  'independent  and  for  the  con- 
venience of  the  occupier." 

In  Kerrains  v.  People  (1875)  60  N.  Y.  221, 1^ 
Am.  Rep.  158,  the  occupation  was  described 
as  being  "for  the  benefit  of  the  owner." 

In  Dobson  v.  Jones  (1843)  5  Mann.  &•  G. 
1 12,  the  occupation  was  held  to  be  that  of  a 
servant,  partly  on  the  ground  that  it  was 
not  "with  a  view  to  the  remuneration  of  the 
occupier." 

Such  language  is  readily  accounted  for 
by  the  fact  that  an  occupation  which  is  con- 
nected with  the  service  must  be  one  which 
is  principally  or  wholly  for  the  advantage 
of  the  owner,  and  that  aji  occupation  which 
is  disconnected  from  the  service  must  be  one 
which  is  principally  or  wholly  for  the  ad- 
vantage of  the  servant.  In  this  point  of 
view,  the  beneficial  or  nonbeneficial  quality 
of  the  occupation  is  a  circumstance  of  a 
merely  secondary  and  derivative  character. 
But  there  is  one  particular  class  of  cases  in 
which  it  has  been  treated  as  a  primary  fac- 
tor lor  the  purpose  of  differentiation^  viz.. 
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those  involving  the  liability  of  "occupiers" 
to  tlie  poor-rates  aseessment  under  43  Eliz. 
chap.  2^  $  1,  and  other  enactments  relating 
to  taxes  upon  realty.  On  the  one  hand,  the 
beneficial  dunucter  of  the  occupation  has 
been  assigned  as  the  ratio  decidendi  in  cases 
where  liabilitv  for  such  taxes  has  been  im- 
posed an  persons  occupying  .property  belong- 
ing to  the  Crown. 

The  ranger  of  a  royal  park  was  held  to  be 
ratable  as  such,  to  the  poor  for  inclosed 
lands  in  the  park^  which  he  cultivated  and 
which  yielded  certain  profits.  Bute  v. 
Grindall  (1786)  IT.  R.  338.  Lord  Mans- 
field held  that  it  made  no  difference  quo 
nomine  the  ranger  was  "occupier," — wheth- 
er by  gift  or  wages.  He  considered  the  cajse 
to  be  like  the  earlier  one  of  R.  v.  Matthews 
(1777)  Cald.  1,  where  a  servant  occupying 
the  lodge  and  2  acres  of  land,  whether  he 
paid  for  them  by  a  rent  or  by  service,  was 
equally  liable.  Buller,  J.,  said :  "It  is  per- 
fectly immaterial  what  interest  the  occu- 
pier has  in  the  lands;  whether  he  holds  as 
tenant  at  will,  or  any  other  tenure." 

The  controller  of  Chelsea  college,  who  re- 
sided in  the  apartments  assigned  to  the  in- 
cumbent of  the  office,  was  held  to  be  assess- 
able for  the  poor  rate  in  respect  to  those 
apartments.  Eyre  v.  Smallpace  (1750)  cit- 
ed in  2  Burr.  1059.  Commenting  on  this 
case  in  Rex  v.  St.  Luke's  Hospital  (1760) 
2  Burr.  1065,  I^rd  Mansfield  remarked  that 
such  an  officer  was  not  charged  as  a  servant 
of  the  institution^  or  as  an  inhabitant  and 
occupier  of  the  ordinary  rooms  and  lodgings 
therein,  but  as  having  separate  and  distinct 
apartments  which  were  considered  as  his 
dwelling  house. 

Where  the  sessions  had  found  as  a  fact 
that  the  master  gunner  at  a  garrison  town 
was  the  occupier  of  the  battery  house  there. 
which  was  the  property  of  the  Crown,  and 
from  whence  he  was  removable  at  pleasure, 
it  was  held  that  the  fact  of  his  being  the 
occupier  precluded  any  other  question,  and 
fixed  his  liability  to  be  rated  to  the  relief 
of  the  poor.  King  v.  Hurdis  (1789)  3  T. 
R.  497.  "It  is  not,"  said  Lord  Kenyon,  "a 
general  position  that  a  servant  of  the 
Crown,  occupying  a  hoiKte  in  respect  to  his 
ofRoe,  is  not  ratable  for  it ;  for  I  was  always 
rated  for  the  house  which  I  had,  as  master 
of  the  rolls,  and  so  are  the  auditors  and 
tellers  of  the  exchequer.  Soldiers,  indeed, 
cannot  be  said  to  be  the  occupiers  of  their 
barracks,  in  the  legal  signification  of  the 
word;  they  are  no  more  than  mere  serv- 
ants." In  Holford  v.  Copeland  (1802)  3 
Bos.  A  P.  120,  Ix)rd  Alvanley  remarked  that 
the  ratio  decidendi  of  this  case  was  that  the 
master  gunner  occupied  the  house  "as  his 
domestic  house  for  his  own  convenience." 

In  Martin  v.  West  Derby  Union  (1883; 
0.  A.)  52  L.  J.  Mag.  Cae.  N.  S.  66,  a  super- 
intendent of  police  was  held  to  be  ratable  as 
a  tenant  in  respect  to  a  house  occupied  by 
him  at  some  distance  from  the  police  sta- 
tion, although  it  was  shown  that  it  had 
been  specialFv  hired  for  him,  that  he  was 
compelled  to  live  in  it*  and  that  it  was  liable 
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to  be  used  for  such  purposes  connected  with 
the  police  administration  as  the  chief  con- 
stable might  direct,  no  special  part  of  it, 
however,  being  appropriated  to  this  use.  It 
was  held«  firsts  that  there  was  a  "beneficial 
occupation"  in  such  a  sense  as  to  bring  the 
premises  within  the  statute  of  ElisBabeth, 
and,  secondly,  that  he  was  not  exempt  from 
liability,  as  occupying  the  house  as  servant 
of  the  Crown^  an  exemption  being  allowed 
on  this  ground  only  in  cases  where  the 
building  occupied  belongs  to  the  Crown,  or 
is  occupied  by  a  servant  of  the  Crown  for 
the  purposes  of  the  Crown.  TW  authority 
relied  upon  as  regards  the  latter  point  was 
Gambier  v.  Lydford  (18'54)  3  El.  &  Bl.  346, 
which  decided  that  persons  who  are  occupied 
about  the  business  of  some  public  building, 
and  connected  with  it  as  officers,  but  who 
live  in  houses  outside  it  and  separated  from 
it,  €ure  ratable. 

In  King  v.  Terrott  ( 1803)  3  East,  506,  the 
court,  in  summing  up  the  effect  of  some  of 
the  earlier  decisions,  said:  "In  these  cases 
each  of  the  persons  rated  had  a  degree  of 
personal  benefit  and  accommodation  from 
the  property  enjoyed  by  hdm  ultra  the  mere 
public  use  of  the  thing;  and  which  excess 
of  personal  benefit  and  accommodation  ultra 
the  public  use  may  be  considered  as  so  much 
of  salary  emolument  annexed  to  the  office, 
and  enjoyed  in  respect  of  it  by  the  officer 
for  the  time  being." 

So^  the  beneficial  character  has  been  as- 
signed as  the  reason  for  decision  where 
liability  for  taxes  has  been  imposed  on  em- 
ployees of  charitable  institutions  for  whom 
a  house  was  provided. 

A  master  of  a  free  school  appointed  by 
the  minister  and  inhabitants  of  the  parish 
under  a  charitable  trust  whereby  a  house, 
garden,  etc.,  w^ere  assigned  "for  the  habita- 
tion and  use  of  the  master  and  his  family 
freely,  without  payment  of  any  rent,  income, 
gift,  sum  of  money,  or  other  allowance 
whatsoever,"  for  the  teaoliing  of  ten  poor 
boys  of  the  inhabitants,  was  held  to  be  rat- 
able to  the  poor  for  his  occupation  of  the 
same.     King  v.  Catt  (1795)   6  T.  R.  332. 

On  the  other  hand,  these  taxes  have  been 
held  not  to  be  leviable  upon  persons  who 
have  the  use  of  the  building  or  other  sub- 
ject of  the  rate  as  mere  servants  of  the 
Crown,  or  of  any  public  body,  or  in  any 
other  respect,  for  the  mere  exercise  of  public 
duty  therein,  and  who  derive  from  such  use 
no  emolument  in  any  personal  and  private 
respect.  King  v.  Terroth  (1803)  3  East, 
506,  where  the  court,  in  summing  up  the  ef- 
fect of  the  earlier  decisions,  said:  "In  all 
such  cases,  the  parties  having  the  immedi- 
ate use  of  the  property  merely  for  such  pur- 
poses are  not  ratable  because  the  occupation 
is  throughout  that  of  the  public,  and  of 
which  public  occupation  the  individuals  are 
only  the  means  and  instruments." 

Stables  rented  by  the  colonel  of  a  regi- 
ment, by  order  of  the  Crown,  for  the  use  of 
the  regiment,  are  not  liable  to  be  rated  to 
the  relief  of  the  poor.  Amlterst  v.  Soni- 
mere  (1788)  2  T.  R.  372. 
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Servants  of  the  defendant  hospital  were 
iield  not  to  be  ratable  for  the  reason  that 
they  did  not  occupy  distinct  apartments. 
Rex  V,  St.  Luke's  Hospital  (1760)  2  Burr. 
1053,  contrasting  Eyre  v.  Smallpace  (1750) 
•Cited  in  2  Burr.  1059,  note,  supra. 

A  person  employed  by  a  philanthropic 
society  to  superintend  the  children  at  an- 
nual wages,  under  an  agreement  that  she 
should  have  a  dwelling  free  from  taxes, 
•etc.,  with  certain  other  perquisites,  and  who 
might  he  dismissed  at  a  minute's  warning 
on  receiving  three  months'  wages,  was  held 
not  to  be  ratable  to  the  poor  as  the  "occu- 
pier" of  the  house  provided  by  the  society, 
ahe  having  no  distinct  apartments  in  the 
house  but  a  bedchamber,  and  her  family 
not  being  allowed  to  live  there.  King  v. 
Field  (1794)  5  T.  R.  587.  It  was  considered 
by  Grose,  J.,  that  the  words  of  the  statute 
(31  Geo.  II.  chap.  45)  showed  that  the 
legislature  intended  only  the  beneficial 
■occupiers  to  be  taxed.  BuUer,  J.,  said: 
""The  true  question  is,  whether  or  not  the 
appellant  be  an  occupier.  It  is  said  she  is, 
for  that  an  occupier  is  the  person  in  the 
possession  of,  and  having  control  over,  the 
house.  Then  try  this  case  by  that  defi- 
nition. If  it  be  sufiicient  to  live  in  a  house, 
that  equally  applies  to  every  servant;  then, 
•as  to  the  control,  the  appellant  is  a  mere 
servant;  she  was  hired  as  such,  and  is 
liable  to  be  dismissed  at  an  hour's  notice; 
for  though  three  months'  notice  was  to  be 
given  by  either  party,  the  society  might 
have  turned  out  this  servant  immediately, 
-on  giving  her  three  month 9'  wages  in  ad- 
vance. The  articles  of  agreement  are 
merely  personal,  and  give  the  appellant  no 
interest  in  the  house,  which  was  to  be  ap- 
plied to  certain  specific  purposes.  The  so- 
ciety, indeed,  agreed  to  provide  her  with  a 
dwelling,  but  that  dwelling  is  a  mere  lodg- 
ing. The  case  states  that  she  has  iko  dis- 
tinct apartments  in  the  house,  but  a  bed- 
chamber; and,  if  that  were  sufiicient  to  con- 
stitute her  the  occupier,  every  maid 
servant  would  be  equally  the  occupier.  A 
person  so  situated  is  only  a  servant,  and 
not  an  occupier,  either  in  the  legal  or  com- 
mon acceptance  of  the  word." 

The  trustees  of  a  meeting  house,  who 
mtide  no  profit  out  of  it,  \^'ere  held  not  to 
be  liable  for  the  poor  rate,  in  King  v. 
Woodward,  5  T.  R.  79. 

A  woman  servant  placed  as  superintend- 
ent in  a  house  appropriated  to  the  charit- 
able purpose  of  educating  poor  girls  was 
held  not  to  be  ratable  as  occupier.  R.  v. 
Waldo    (1777)    Cald.  358. 

The  masters  in  chancory  are  not  ratable 
as  occupiers  of  their  respective  apartments 
under  the  paving  act,  11  Geo.  III.  chap.  22. 
Holford  v.  Copeland  (1802)  3  Bos.  &  P. 
129.  In  a  case  arising  under  an  earlier 
paving  act,  it  was  held  that  the  colonel  of 
a  regiment,  who  had  rented  certain  stabler 
for  the  use  of  a  troop  of  horses,  was  not 
ratable  in  respect  to  them,  a*s  he  had  occu- 
pied them  for  public  purposes.  Eckersall 
V.  Briggs,  4  T.  R.  6. 
4L.R.A.(N.S.) 


Nonbeneficial  occupation  is  also  inferred 
where  a  servant  is  allowed  to  occupy  a 
house  as  caretaker,  and  is  ready  to  leave 
it  at  any  time  if  the  owner  *ao  orders. 
Yates  V.  Chorlton-upon-Medlock  Union 
(1883)  48  L.  T.  N.  S.  872. 

Residence  in  a  lighthouse  by  one  as  sew- 
ant  to  the  ownpr,  at  an  annual  salary,  to 
take  care  of  the  light,  is  the  occupation  of 
the  master,  who  alone  can  be  rated  in 
respect  of  such  occupation  of  the  tollhouse. 
King  V.  Tynemouth    (1810)    12  East,  46. 

The  exemption  of  a  public  ofiicer  who  is 
occupying  property  of  the  Grown  for  the 
purpose  of  discharging  his  public  duties 
extends  in  respect  to  such  occupation,  so 
f^r  as  it  is  reasonably  neoessary  for  the 
performance  cf  his  duties,  and  no  farther. 
Queen  v.  Stewart  (1857)  8  El.  &  Bl.  360. 

The  test  of  beneficial  or  nonbeneficial 
occupation  is  obviously  very  similar  to  that 
which  is  employed  in  the  cases  where  the 
existence  of  a  tenancy  has  been  deduced 
from  the  fact  that  the  privilege  of  occupa- 
tion \i-as  in  lieu  of  the  whole  or  a  part  of 
the  8er\-ant's  compensation.  See  VIII., 
infra. 

Tlie  relation  between  the  two  tests  is 
sometimes  indicated  quite  distinctly  by  the 
language  used  in  cases  of  the  type  dealt 
with  in  the  present  section.  Thus,  in  King 
v.  Terroth  (1803)  3  East,  506,  the  court,  in 
summing  up  the  effect  of  some  of  the  earlier 
decisions,  said:  ''In  these  cases  each  of  tlie 
persons  rated  had  a  degree  of  personal 
benefit  and  accommodation  from  the  prop- 
erty enjoyed  by  him  ultra  the  mere  public 
use  of  the  thing;  and  which  exoess  of  per- 
sonal benefit  and  accommodation  ultra  the 
public  use  may  be  considered  as  so  much  of 
salary  emolument  annexed  to  the  office,  and 
enjoyed  in  respect  of  it  by  the  officer  for  the 
time  being." 

But  the  complete  identity  of  the  two 
tests  is  negatived  by  the  fact  that,  as  will 
be  shown  in  VIII.,  infra,  just  referred  to, 
evidence  going  to  show  that  the  privilege 
of  occupation  was  granted  for  purposes  of 
remuneration  is  equally  compatible  with 
the  theory  of  occupation  as  a  servant  or  as 
a  tenant. 

VII.  Character  of  occupation  to  the  effect 
of  the  arrangement  as  giving  or  not  giv- 
ing the  servant  an  estate  in  the  land. 

In  some  cases  the  character  of  the  occupa- 
tion has  been  considered  with  reference  to 
the  question  -whether  the  effect  of  the 
arrangement  was  or  was  not  to  give  the 
servant  a  specific  interest  in  the  subject  of 
the  occupation. 

The  following  cases  may  be  cited  as  illus- 
trations, more  or  less  distinct,  of  this  mode 
of  viewing  the  position  of  the  ocoup'xnt : 

In  King  v.  Langriville  (1830)  10  Barn. 
&  C.  899,  it  was  laid  down  that,  in  order  to 
constitute  the  species  of  spttlement  which 
was  based  upon  the  occupation  of  a  tenant 
of  the  yearly  value  of  £10,  "it  is  necessary 
that  the  pauper  should  have  oa  interest  in 
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tlip  siilijpot  of  tho  occii|>ivtion  (such  subject  I  or  by  service,  or  liy  any  other  matter  bene- 
heing  of  the  rwiuisite  yearly  value),  as  licial  to  the  party,  w^.s  immaterial  on  a 
tf'iiant  or  occupier:  thougli  it  is  not  iwces-  question  of  spttlenient,  provided  the  yearly 
>jiry  that   he  should  l)e  imder  an  obligation  j  value  be  £10.  ^ 

til  fMiy  rent,  or  that  he  »liould  have  more;  In  Ke\  v.  T/akenlveath  (1823)  1  Barn.  S'. 
iluni  an  e-»tate  at  will.  King  v.  Fillongley  >  ('.  531,  the  fact  of  a  nchool master's  haWng 
1X24)     1    T.    U.    4i>8."*     In    the    sauu'    case    underlet   a   part   of    tine   house  occupied   by 


TcntfM-den,  (-h.  J.,  remarked:  "It  is  ca- 
M'ntial,  whether  the  subject  of  occupation 
1h'  the  land  itself  or  a  part  of  its  profits, 
tliat  tne  pauper  should  liave  an  interest  as 
tenant  or  occupier, — a  possession  by  mere 
license  without  that  interest  is  not  enough. 
If  a  person  were  permitted  by  the  owner  of 
^  piisture  to  feed  his  cow  or  sheep  upon  it 
tiir  a  time  without  any  valuable  cousider- 
sition,  and  without  reference  to  any  con- 
ii-act  between  them,  but  by  a  mere  act  of 
-charity  or  favor,  no  settlement  would  be 
gained  by  such  a  permissive  enjoyment  of 
the  produce  of  the  land."  It  wia.s  considered 
iliflt  the  fact  of  the  master's  having  given 
the  servant  permission  to  have  the  milk  of 
41  cow,  which  waa  to  be  pastured  on  the 
land,  should  be  regarded  as  betokening  a 
mere  act  of  kindness  or  favor  of  the  mas- 


him  to  the  parish  was  held  to  be  conclusive 
proof  that  he  enjoyed  the  house  as  his  own, 
and  not  as  the  servant  of  the  lord  or  the  re- 
ceiver of  the  manor  upon  which  it  was 
situatef]. 

The  six'  preachers,  lay  clerks,  bell  ringers, 
and  other  functionaries  of  tlie  Cathedral  of 
Canterbury,  being  paid  salaries  out  of  the 
cliapter  revenues,  which  were  derived  wholly 
or  in  part  from  lands  and  tenements  situ- 
ated in  certjiin  parishes,  in  the  same  di- 
vision of  the  county,  and  Avhioli  were  vest- 
ed in  the  dean  and  chapter,  have  no  such 
equitable  estate  in  freehold  land  as  will  en- 
title them  to  vote  for  a  county.  Hall  v. 
f^wis  (1801)  11  C.  B.  N.  S.  114,  Kay  &  G. 
499,  8  Jur.  X.  S.  646,  31  L.  J.  C.  P.  N.  S. 
4.').  10  Week.  Rep.  151,  5  L.  T.  N.  S.  491. 
Erie,  Oh.  J.,  said:     "There  is  ft  mere  agree- 


ter.  not  referable  to  any  contract:  and  that!  ment  to   pay  them   certaiji  stipends  at  the 


no    interest    was    thereby    acquired    by    the 
pauper  in  the  profits  of  the  land. 

In  King  v.  South  Newton  (1830)  10  Barn. 
'&  (\  838,  where  a  sheplierd  was  allowed  the 
use  of  a  piece. of  land  while  attending  to 
some  flocks.  Littledale,  J.,  laid  it  down  that 
a  servant  could  not  acquire  a  settlement  by 
estate  imless  he  was  the  "substantial  owner 
-of  the  property,'*  and  t;hat  the  arrangement 
proved  did  not  show  the  acquisition  of  such 
an  interest  as  would  give  him  such  a  settle- 
ment. Lord  Tenterden  remarked  that  "all 
the  interest  which  he  took  was  in  his  charac- 
ter of  servant  from  year  to  year."  The 
♦juctstion    wliether    the   occupation    wafl    an 


audit  room  in  the  Cathedral  precinct.  I 
cannot  distinguish  between  the  case  of  tJiese 
functionaries  and  that  of  any  private  gentle- 
man's servants.  The  payment  is  made  out 
of  the  general  funds  of  the  dean  and  chap- 
ter. There  is  no  vestige  of  any  equitable  in- 
terest in  land." 

But  if  Ave  advert  to  the  fkct  that  all  the 
oases  cited  might,  so  far  as  the  facts  in  evi- 
dence were  concerned,  have  been  decided 
with  reference  to  the  consideration  that  the 
servant's  occupation  wa#t  or  was  not  ancil- 
lary to  his  employment,  it  wx>uld  seem  to  be 
justifiable  to  say  their  actual  and  essential 
effect   is   susceptible   of   being  stated  thus: 


-ciliary  to   the  service  was  not   specifically  I  From  the  circumstance  of  a  servajit's  hav- 


Tef  erred  to  in  the  judgments,  but  the 
applicability  of  this  test  was  discussed  by 
<'oui*«el. 

In  Lake  v.  Campbell   (1862)   5  L.  T.  N.  S. 
.>82,   it   was   held   that    a    person  who  was 


ing  obtained,  during  the  continuance  of  his 
service,  the  right  to  reside  in  a  house,  or 
to  use  a  piece  of  land,  belonging  to  his  em- 
ployer, it  will  be  inferred  that  he  has  or 
liaa  not  acquired  such  an  interest  or  estate 


engaged  to  superintend  some  operations  on  ,  in   the   premises  themselves,  or  the   things 


nn  estate  at  a  weekly  salary  and  a  house 
to  live  in,  or  .so  much  per  annum  in  lieu  of 
it.  acrjuired  no  estate  in  the  premises. 
Neither  court  nor  counsel  referred  to  the 
•question  wliether  the  occupation  wtus  ancil- 
lary to  the  service. 

By  one  entire  contract,  a  master  agreed 
to  give  his  servant  £20  a  year,  a  cottage  to 
live  in,  and  the  agistment  of  one  cow  for 
his  own  services;  and  the  sum  of  £28  and 
the  agistment  of  another  cow  in  consider- 
•iition  of  his  lodging  and  maintaining  in  the 
"Cottage  two  of  the  maJiter's  laborers.  The 
■annual  value  of  the  lands  on  which  the  two 
cows  were  depastured  exceeded  £10.  but  the 
annuai  value  of  land  sufTicient  to  depasture 
only  one  c^w  would  have  been  less  than  £10. 
It  was  held  that  the  pauper  gained  a  settle- 
ment by  the  right  to  agist  the  two  cows. 
IJex  V.  Cherry  Willingham  (1823)  1  Barn. 
^  C.  626.  Abbott.  Ch.  J.,  remarked  that, 
M'hether  the  consideration  be  paid  in  money, 
4L.R.A.(N.S.)  '  46 


producetl  thereon,  as  will  invest  him  with 
the  privileges  and  subject  him  to  the  bur- 
dens of  a  tenant,  according  as  it  may  appear 
that  he  occupied  the  premises?  in  his  own 
right,  or  merely  for  the  more  convenient  per- 
formance of  his  duties. 

If  tlie  provisions  of  the  agreement  were  on 
the  whole  such  as  to  warrant  the  inference 
that  the  servant  occupied  the  premises  in 
the  character  of  a  servant,  a  stipulation 
that  he  should  not  be  obliged  to  leave  the 
premises  unless  he  had  notice  to  quit  at  a 
certain  date  would  not  of  itself  convert  hia 
occupation  into  that  of  a  tenant. 

In  a  settlement  case  where  the  finding  of 
the  justices  that  the  pauper  occupied  as 
servunt  wa.s  approved,  Williams,  J.,  re- 
marked that  they  appeared  "to  have  thought 
tlwit  the  stipulation  as  to  notice  was  an  in- 
dulgence granted,  without  any  view  of  con- 
ferring such  an  interest  as  would  make  the 
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pauper  d.  tenant."  King  t.  Snape  (1837) 
6  Ad.  &  El.  278. 

Nor  is  the  circumstance  that  the  right  of 
occupation  terminates  with  the  abrogation 
of  the  contract  of  service,  by  consent  or  by 
the  discharge  of  the  servant,  deemed  to  be 
decisive  as  to  the  character  of  the  occupa- 
tion. Kerrains  v.  People  (1875)  60  N.  Y. 
221,  19  Am.  Rep.  158;  People  ex  rel.  Hub- 
bard V.  Aunis  (1866)  45  Barb.  304. 

But  it  is  undoubtedly  a  material  element 
for  consideration.  See  King  v.  Cheahunt 
(1818)  1  Barn.  &  Aid.  473,  V.,  supra. 

One  of  the  facts  which,  in  a  case  involv- 
ing the  right  of  the  franchise,  was  relied 
upon  as  tending  to  show  that  the  employee 
occupied  as  servant,  was  that,  if  he  had 
ceased  to  be  employed,  he  would  have  had 
to  give  up  the  possession  of  the  house  at 
once.  Ferar's  Case  (1836)  Alcock  R.  C. 
R.  248;  Rogers,  Elections,  81. 

VIII.  Character  of  occupati<m  to  the  effect 
that  the  privilege  of  occupation  repre- 
sents a  certain  amount  of  pecuniary  oom- 
pensatioD. 

From  a  logical  standpoint,  the  fact  tl^at 
an  employee  received  either  a  smaller  pe- 
cuniary compensation  than  would  otherwise 
have  been  given,  or  no  pecuniaiiT  compen- 
sation at  all,  on  account  of  his  having  ob- 
tained the  privilege  of  occupying  the  prem- 
ises in  question,  is  obviously  susceptible 
either  of  the  construction  that  tiie  arrange- 
ment which  relieved  the  employer  alto- 
gether of  the  obligation  of  paying  any  com- 
pensation in  money,  or  diminished  to  a  cer- 
tain extent  the  amount  payable,  was  adopt- 
ed as  a  convenient  mode  of  discharging  the 
whole  or  a  part  of  the  servant's  wages,  or 
of  the  construction  that  the  sum  which 
would  otherwise  have  been  paid  as  wages 
was  repree^ited  by  the  rent  of  the  premises. 

In  Bertie  v.  Beaumont  (1812)  16  EaHt, 
33,  Lord  Ellenborough  remarked,  in  the 
course  of  his  judgment:  "If  the  man  had 
been  in  the  occupation  of  it  before  as  a 
tenant  paying  rent,  I  should  have  thought 
that  he  still  continued  to  occupy  it  in  the 
same  character,  if  no  new  agreement  had 
been  entered  into  in  that  respect,  when  he 
was  taken  into  the  plaintiff's  employ,  and 
that  he  was  only  to  pay  his  rent  in  service 
U»tead  of  money." 

Accordingly  we  find  not  only  that  the 
courts  have  explicitly  recognized  the  in- 
conclusive quality  of  this  fact,  but  also  that 
it  is  freauently  mentioned  among  the  evi- 
dential elements,  both  in  cases  where  the 
employee  was  held  to  have  been  occupying 
the  premises  as  a  servant,  and  in  cases 
where  his  occupation  was  held  to  have  been 
thiEut  of  a  tenant. 

In  a  case  the  facts  of  which  are  stated  in 
v.,  supra,  it  was  remarked:  "The  fact, 
also,  of  having  a  lower  salary  in  consequence 
of  bein^  allowed  a  house,  though  not  imma- 
terial, is  by  no  means  decisive;  for  such  a 
fact  might  exist  in  a  case  in  which  the 
house  was  occupied  for  the  purpose  of  the 
4L.R.A.(N.S.) 


service,  and  not  in  the  character  of  tenant. 
It  may  well  happen  that  something  in  the> 
service  which  renders  it  less  onerous  or 
more  pleasant  may  cause  a  reduction  of  the^ 
salary,  without  being  a  part  of  the  salary 
itself.  A  master  may  give  lower  wages  in 
consequence  of  lodging  his  servants  in  his^ 
house,  instead  of  requiring  them  to  find 
lodgings  out  of  it,  without  making  them  hi» 
tenants."  Hughes  v.  Chatham  (1843)  5^ 
Mann.  &  G.  79. 

While  a  deduction  from  wages  of  a  speci- 
fied sum  for  the  use  of  the  premises,  or  t^e- 
absence  of  such  an  arrangement,  would  be- 
a  material  circumstance,  it  would  not  be  in 
all  cases  conclusive  either  way.  Kerrains- 
V.  People  (1875)  60  N.  Y.  221,  19  Am.  Rep. 
158. 

In  Fox  V.  Dalby  (1874)  L.  R.  10  C.  P. 
285,  Brett,  J.,  is  reported  to  have  said: 
'The  result  of  those  three  cases  [t.  e.,  of 
Hughes  (1843)  5  Mann.  &  G.  54,  Dobson 
(1843)  5  Mann,  ft  G.  112«  and  Clark  (1856) 
1  C.  B.  N.  S.  23,  as  sUted  in  V.,  supra] 
seems  to  be  this,  that,  where  a  person  situ- 
ate like  the  respondent  is  permitted  (al- 
lowed if  so  minded)  to  occupy  premises  by^ 
way  of  rexcard  far  hia  services,  or  as  part 
payment,  his  occupation  is  that  of  tenant." 
This  statement,  however,  appears  to  be* 
somewhat  lacking  in  precision.  By  consult- 
ing the  subdivision  specified  above,  it  will 
be  seen  that  all  that  is  really  decided  by 
these  cases  with  regard  to  the  significance- 
of  the  situation  described  by  the  words- 
italicized  is  that,  if  a  tribunal  empowered 
to  draw  inferences  of  fact  finds  that  an  em- 
ployee in  that  situation  occupied  the  prem- 
ises  as  a  tenant,  a  court  of  review  should 
allow  the  finding  to  stand,  unless  there  i» 
evidence  which  goes  conclusively  to  show 
that  the  occupation  was  ancillary  to  the 
service.  The  real  effect  of  these  oases  is 
more  correctly  indicated  by  the  following 
passage  in  a  judgment  delivered  by  Cock- 
burn,  Ch.  J.,  in  a  ease  where  it  was  held 
that  a  man  who  occupies  as  servant  is  not 
a  "householder"  in  the  sense  in  which  that 
term  is  used  in  43  Eliz.  chap.  2,  |  1 :  "I 
think  the  facts  are  not  sufficiently  found,, 
the  most  essential  element  in  the  consider- 
ation of  that  question  being  omitted,  name- 
ly,  whether  this  occupation  was  an  occupa- 
tion for  the  purpose  of  the  service  or  not, — 
whether  it  was  necessary  to  the  service  or 
not.  If  the  occupation  of  the  servant  be 
necessary  to  the  service^  then  I  think  hi» 
occupation  is  the  occupation  of  the  master, 
although  the  remuneration  whi<^  the  serv- 
ant receives  is  the  less  on  account  of  his 
haviing  the  advantage  of  premises  or  a  house 
of  the  master  for  the  purpose  of  his  habita- 
tion. On  the  other  band,  if  the  occupation 
be  not  necessary  to  the  service,  tlmi  tlie 
fact  that  the  advantage  of  the  occupation 
is  part  of  the  remuneration  for  the  service 
will  not  render  that  occupation  less  an 
occupation  qua  tenant  than  it  would  have 
been  if  the  man  had  paid  rent.  It  may  be 
that  it  happens  to  be  convenient  both  to  the 
master  and  to  the  servant  that  the  servant^ 
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requiring  some  place  of  habitation,  shall, 
hy  a^eement  with  the  maflter,  instead  of  re- 
oeiving  so  much  for  his  wages,  out  of  which 
wages  he  would  have  to  find  himself  a  sepa- 
rate habitation,  inhabit  some  premises  of  the 
master  as  part  of  the  remiueration  for  his 
services;  but  it  is  only  an  equivalent  for 
wages.  He  would  be  receiving  in  the  one  in- 
stance the  whole  amount  of  his  wages,  and  out 
of  those  wages  he  would  have  to  find  him- 
self a  habitation,  for  which  he  would  have 
to  pay  rent;  in  the  other  he  inhabits  prem- 
ise9  of  his  maeter,  and,  instead  of  paying 
the  master  the  rent,  the  master  deducts  it 
from  the  wages.  Although,  theref6re,  the 
relation  of  master  and  servant  happens  to 
exist  between  the  parties  by  a  subordinate 
arrangement,  and  the  servant  occupies 
premises  of  the  master  rent  free,  ae  part 
of  the  wages  that  he  would'  otherwise  re- 
ceive if  he  paid  the  rent,  it  does  not  follow, 
Irom  the  relation  of  master  and  servant 
happening  to  exist  between  the  parties,  that 
the  occupation  may  not  be  an  occupation 
qua  tenant,  independent  of  the  master.  As 
I  said  before,  the  essential  element  in  the 
determination  of  the  question  is,  whether  or 
not  the  servant  simply  occupies  as  jpart  re- 
muneration for  his  services,  or  whether  the 
occupation  is  subservient  to  and  necessary 
to  the  service."  Queen  v.  Spurrell  (1865) 
Lr.  R.  1  Q.  B.  72. 

That  this  element  is  essentially  nondis- 
criminative  in  its  character  is  also  indicat- 
ed by  the  remark  of  Lord  Denman,  in  Queen 
▼.  Lynn  (1838)  8  Ad.  &  El.  379,  that  "it 
would  be  strong,  however,  to  say  that  an  al- 
lowance by  the  master,  as  in  this  case,  in 
pert  payment  for  services,  made  the  occupa- 
tion of  a  house  auxiliary  to  the  service.'' 

(a)  Occupation  as  servant  inferred. 

In  White  v.  Bayley  (1861)  10  C.  B.  N.  S. 
227,  7  Jur.  N.  S.  948,  30  L.  J.  C.  P.  N.  S. 
263,  it  waa  held  that  an  employee  who  waa 
allowed,  under  his  agreement,  to  occupy  a 
l>uilding  rent  free,  and  to  have  at  the  same 
time  the  privilege  of  carrying  on  an  inde- 
pendent business,  was  liable  to  be  turned 
out  of  the  premises  whenever  his  employ- 
ment should  come  to  an  end;  and  that  he 
oould  not  maintain  an  action  of  trespass 
against  his  employer  for  breaking  and 
entering  the  premises.  Willes,  J.,  said: 
**Upon  the  correct  construction  of  the  docu- 
ments, it  appears  to  me — and  on  the  facts 
there  is  no  dispute — that  no  interest  in  the 
premises,  even  to  the  'extent  of  a  tenancy 
at  will,  ever  did  vest  in  the  plaintiff.  My 
reason  for  thinking  so  is  that,  looking  at 
the  whole  of  the  arrangement  between  the 
parties,  it  resulted  in  an  agreement  that 
the  plaintiff  was  to  give  his  services  to  the 
Sweaenborg  Society  as  manager  for  the 
purpose  of  selling  the  Swedenborg  publica- 
tions. The  main  and  principle  of  the  ar- 
rangement wa0  that.  And  the  part  upon 
which  my  brother  Parry  relies  for  the  pur- 
pose of  showing  th&t  an  interest  in  the 
premises  was  vested  in  the  plaintiff  was 
merely  accessory  to  tluut  arrangement,  and 
part  of  the  machinery  for  carrying  it  into 
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effect, — a  mere  mode,  in  short,  of  paying  the 
plaintiff  in  part  for  his  services  as  man- 
ager. Taking  the  agreement  to  have  been 
that  the  plaintiff  should  be  employed  as 
manager,  to  be  paid  a  certain  salary  in 
moneys  numbered,  there  could  have  been  no 
doubt  whatever  that  his. occupation  would 
have  been  an  occupation  merely  as  a  servant 
of  the  society,  can  it  make  any  difference 
that,  as  part  of  the  remuneration  for  his 
services,  he  was  to  have  liberty  to  carry 
on  the  retail  bookselling  business  on  the 
premises  on  his  own  account.  Clearly  not. 
Whether  the  whole  amount  of  his  salary  was 
paid  to  him  in  money,  or  part  in  money 
and  part  in  the  permission  to  occupy  him- 
self and  the  premises  in  the  carrying  on 
that  limited  trade,  can,  as  at  seems  to  me, 
make  no  difference  in  the  construction  of 
the  contract  between  the  parties."  See 
also  the  following  cases,  the  effect  of  which 
has  been  stated  in  V.  and  VII.,  8upra: 
King  V.  Kelstem  (1816)  5  Maule  &  S.  136 
(part  of  the  proof  was  that,  if  the  pauper 
for  whom  a  settlement  was  claimed  had  not 
obtained  the  privilege  of  occupying  the 
house,  he  would  have  had  more  wages)  ; 
King  V.  South  Newton  (1830)  10  Barn.  & 
C.  838  (enjoyment  of  land  "in  lieu  of  wages 
which  would  otherwise  have  been  given  for 
his  service");  Bertie  v.  Beaumont  (1812) 
16  East,  33  (servant  was  allowed  to  occupy 
a  ootta^  with  less  wages  on  that  account)  ; 
Young  V.  Paton  (1808;  Sc.  Ct.  of  Sess.) 
Hume,  582  (rent  deducted  from  wages)  ; 
Hunt  V.  Ck)l8on  (1833)  3  Moore  A  S.  790 
(certain  sum  deducted  from  wages  by  way 
of  rent) ;  King  v.  Snape  (1837)  6  Ad.  &  El. 
278  (privileges  allowed  were  spoken  of  as 
being  in  part  remuneration  of  the  services)  ; 
Doe  ex  dem.  Hughes  v.  Derry  (1840)  9  Car. 
k  P.  494  (employee  allowed  to  have  the  use 
of  house  free  of  rent) ;  Dobson  v.  Jones 
(1843)  6  Mann.  &  G.  112  (employee,  if  he 
had  not  lived  upon  his  employer's  premises, 
would  have  received  a  certain  sum  as  lodging 
money);  Lake  v.  Campbell  (1862)  6  L.  T. 
N.  S.  682  (servant  had  a  house  to  live  in, 
or  so  much  per  annum  in  lieu  of  it)  ;  Fox 
V.  Dalby  (1874)  L.  R.  10  C.  P.  285  (certain 
sum  deducted  out  of  pay  of  employee,  in 
consideration  of  the  privilege  of  occupa- 
tion) ;  Mead  v.  Pollock  (1901)  99  III.  App. 
151  (one  of  the  facts  in  evidence  was  that 
the  employee  whose  right  to  retain  posses- 
sion of  the  premises  was  disputed  received 
as  her  compensation  board  for  herself  and 
daughter) ;  People  ex  rel.  Hubbard- v.  Annis 
(1856)  45  Barb.  304  (houseroom  and  pas- 
ture for  cows  furnished)  ;  Doyle  v.  Gibbs 
(1871)  6  Lans.  180  (use  of  house  and  oUiier 
property  given  as  part  of  remuneration)  ; 
McGee  v.  Gibson  (1840)  1  B.  Mon.  105  (the 
court  remarked  that  the  furnishing  of  the 
house  Avas  "obviously  a  mode  of  paying  a 
part  of  the  wages")  ;  Bowman  v.  Bradley 
(1892)  161  Pa.  351,  17  L.R.A.  213,  24  Atl. 
1062  (house  to  live  in  was  furnished  as  part 
of  the  remuneration)  ;  Heffelfinger  v.  Ful- 
ton (1900)  25  Ind.  App.  33,  56  N.  £.  68S 
(occupation   allowed  as  part  of   remuner- 
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at  ion)  ;  Eichengreen  v.  Appel  (1892)  44  111. 
App.  19  (certain  sum  was  deducted  from 
wageg  as  rent  of  premises)  :  Fleming:  v.  Hill 
(1876)  10  N.  S.  208  (servant  occupied  a 
Itouse,  rent  free,  as  part  of  his  remuner- 
ation ) . 

(b)  Occupation  as  tenant  inferred. 

In  Hughes  v.  Chatham  (1843)  5  Mann. 
&  G.  54  (right  of  voting  involved),  one  of 
the  elements  mentioned  was  that  the  em- 
ployee was  "permitted  to  reside  in  the  house 
in  part  remuneration  of  hi«  services." 

In  another  ca^e  where  liability  to  the 
poor  rate  was  the  point  involved,  it  was 
remarked  that  the  "occupation  .  .  . 
had  nothing  to  do  with  their  wages;  nor 
was  it  in  any  way  taken  into  consideration 
in  determining  the  amount  of  wages  they 
oamed."  Smith  v.  Seghill  (1875)  L.  R. 
10  Q.  B.  422,  per  Quain,  J. 

In  a  case  where  the  occupant  was  held 
liable  for  poor  rates  on  the  ground  that  his 
occupation  was  "beneficial,"  Brett,  L.  J., 
remarkeii  that  the'  effect  of  the  arrangement 
as  shown  wbls  that  he  was  to  have  quarters 
as  part  of  his  remuneration  for  his  serv- 
ices. Martin  v.  West  Derby  Union  (1883; 
C.  A.)  52  L.  J.  Mag.  Cas.  N.  S.  60. 

In  a  case  where  a  man  was  permitted  by 
certain  persons  having  a  right  in  common, 
to  occupy  a  tenement  of  £10  a  year,  and  the 
case  stated  by  the  sessions  found  that  the 
occupation  was  allowed  as  a  reward  for  his 
services,  it  was  held  tliat  he  had  acquired 
a  settlement.  King  v.  Melkridge  (1787)  1 
T.  R.  698. 

In  a  settlement  caM  there  was  held  to  be 
a  tenancy  in  a  case  where  Uie  arransrement 
was  construed  as  one  whicii  enabled  the  em- 
ployee to  pay  his  rent  by  allowing  a  de- 
duction to  be  made  from  the  wages  of  his 
children.  Queen  v.  Bishopton  (1839)  9  Ad, 
&  EI.  824. 

See  also  O'Connor  v.  Tyndall  (1836)  2 
Jones  (Ir.)  20  (curate  allowed,  in  lieu  of 
salary,  to  occupy  glebe  house  and  lands)  ; 
King'v.  liOwer  Hey  ford  (1830)  1  Bam.  & 
Ad.  75  (premises  occupied  rent  free,  as  an 
augmentation  of  salary). 

IX.  Change  in  the  character  of  the  occupa- 
tion, when  inferred. 

See  also  III.,  supra. 

In  a  few  cases  a  change  in  the  character 
of  the  occupation  has  been  held  to  be  infera- 
ble from  the  evidence.  Under  such  circum- 
stances, the  rights  and  liabilities  arising 
out  of  the  occupation  will,  of  course,  de- 
pend upon  whether  the  controversy  relatei* 
to  the  period  which  preceded,  or  to  the 
period  which  followed,  the  change. 

In  a  ca«e  where  the  defendant  in  an  ac- 
tion of  ejectment  occupied  a  cottage  as  part 
of  an  arrangement,  under  which,  for  a  cer- 
tain sum  oif  money  annually  paid,  and  for 
the  right  to  cultivate  for  his  o^^^^  profit  cer- 
tain garden  ground,  he  undertook  to  do 
gardening  work  on  the  estate,  it  was  held 
( l^rd  Moncrieff,  dissenting)  that  hi««  occu- 
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pancy  was  tliat  of  a  tenant,  for  the  follow- 
ing reasons:  That  the  terms  of  occupancy 
might  reasonably  be  supposed  to  have  under- 
gone a  change  when,  after  having  been  for 
same  time  in  the  service  of  the  owner  of  the 
estate,  he  obtained  the  privilege  of  culti- 
vating the  garden  for  his  own  benefit,  and 
at  bis  own  cost;  that,  when  the  new 
arrangement  was  entered  upon,  he  took  over 
at  a  valuation  a  horse  and  van,  belonging  to 
the  landowner,  which  had  been  used  for  con- 
veying produce  to  the  market;  that,  when 
the  plaintiffs  were  looking  for  a  person  to 
take  the  defendant's  place,  they  advertiseti 
that  the  garden  was  to  let ;  that  the  plain- 
tiffs* local  agent  returned  the  defendants 
name  as  "tenant,"  and  that  he  was  so 
entered  on  the  valuation  roll  of  the  countv. 
Dunbar  v.  Bruce  (1900)  3  Sc.  Sess.  Cas. 
5th  series,  137. 

B.  employed  P.  to  work  for  him  at  $50  per 
monUi  for  a  period  of  eight  months,  agree- 
ing, al80«  to  furnish  him  a  house  free  of 
charge  from  the  expiration  of  that  period 
to  a  subsequent  date  specified.  B.  subse- 
quently permitted  P.  to  sublet  this  bouse  to 

5.  It  was  held  that  after  eight  months 
P.  occupied  the  house  as  tenant,  and  not  as 
servant,  and  that  S.  was  liable  to  P.  for  the 
rent.  Snedaker  v.  Powell  (1884)  32  Kan. 
396,  4  Pac.  869.  The  court  said:  "Powell 
had  the  right  to  occupy  the  house  of  Burn- 
ham  to  March  1,  1884,'  free  of  charge.  He 
was  to  work  for  eight  months  from  Maroh 

6,  1883.  This  time  expired  prior  to  Xovem- 
ber  13,  1883.  After  he  mo\>ed  away,  and 
perhaps  quit  work,  the  house  belonging  to 
Bunrham  was  not  an  accessory  or  aid  to  the 
performance  of  Powell's  duties  as  a  ser\-»nt. 
Under  the  contract,  Powell  had  paid  by  his 
labor  and  services  for  the  use  of  tlie  house 
to  March  1,  1884;  and,  even  if  the  occupancy 
of  the  dwelling  during  his  eight  months* 
service  was  that  of  a  servant,  and  not  as  a 
tenant,  yet,  a.fter  he  had  performed  that 
service,  tlie  relation  existing  between  Burn- 
ham  and  Powell  was  that  of  landlord  and 
tenant.  .  .  .  There  is  no  evidence  show- 
ing, or  tending  to  show,  that,  after  Xovem- 
ber  13,  1883,  the  occupancy  of  the  house 
was  for  tlie  benefit  of  Bum  ham,  or  as  an 
accessory  or  aid  to  the  performance  of  the 
duties  of  Powell  as  a  servant.  For  aught 
that  appears,  after  the  eight  months  had 
expired  there  was  no  service  to  be  performed 
by  Powell,  and  yet  Powell  was  entitled  to 
the  house  for  nearly  four  months  thereafter. 
If  the  services  of  Powell  had  expired,  clear- 
ly Burnham  had  no  right  to  enter  forcibly 
ajid  oust  him  of  the  posse«»ion  of  the  houne, 
for  he  had  expressly  agreed  with  Powell 
that  the  latter  should  have  the  lioiii<e  until 
March  1.  1884,  although  his  services  as  a 
servant  might  expire  November  6,  188.*?. 
As  Burnham  permitted  Powell  to  transf»*r 
his  interest  or  sublet  the  house  to  Snedaker, 
the  latter  held  under  Powell,  and  not  iindor 
Burnham.  Snedaker  was  therefore  liable 
for  the  rent  which  it  yva&  adjudged  he  must 
pay." 

See    also    the    passage   quoted    in    VIII., 
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*'*ipra,  from  Tjord  Kllpnborough'ft  judgment 
in  Bertie  v.  Beaumont   (1812)    16  East,  33. 

X.  Occupancy  of  a  dwelling  "by  virtue  of  aji 
office,  service,  or  employment." 

The  following  provision  is  contained  in  § 
3  of  the  English  representatioii  of  the  peo- 
ple act  of  1884:  "Where  a  man  himself  in- 
habits any  dwelling  hou^e  by  virtue  of  any 
office,  service,  or  employment,  and  the  dwell- 
ing house  is  not  inhabited  by  any  person 
under  whom  such  man  ser\'es  in  such  of- 
lice,  service  or  employment,  he  shall  be 
deemed,  for  tlie  purposes  of  this  act  and  of 
the  representation  of  the  people  acts,  to  be 
ail  iiriiabitant  occupier  of  suoh  dwelling 
house  as  a  tenant."  The  construction  put 
upon  this  provision  is  shown  by  the  cases 
collected  below.  Its  effect,  when  considered 
with  reference  to  the  general  doctrine  dis- 
cussed in  IV^.  and  V'.,  supra,  consists  in 
the  fact  thatj  in  so  far  as  the  qualification 
for  tlie  franchise  is  concerned,  it  has  done 
away  with  the  distinction  between  occupa- 
tion a«  a  servant  and  as  a  tenant. 

A  shop  assistant  occupied  exclusively,  by 
"virtue  of  his  employment,  a  furnished  bed- 
r4>om  in  a  dwelling  house  belonging  to  his 
employers.  The  house  contained  other  bed- 
rooms similarly  inhabited  by  other  per- 
«m«  in  the  same  employment,  and  a  dining 
room  in  which  the  inmates  of  the  house 
took  tlieir  meals  in  common,  which  were 
provided  for  them  by  their  employers.  The 
inmates  had  no  keys  of  their  bedrooms. 
The  employers  did  not  inliabit  the  house, 
but  they  liad  a  resident  t-aretaker  who  exer- 
cised general  control  over  it,  and  a  resident 
Kervant  who  wa«  not  under  tlie  order  of.  the 
inmates,  and  by  whom  the  domestic  service 
reifuisite  for  the  rooiiir;  wan  done.  It  was 
ield  that  there  waa  sulKcient  inhabitancy  of 
a  dwelling  liouse.  by  virtue  of  service,  to 
confer  the  franchise,  and  that  this  was  not 
affected  by  the  joint  user  of  another  part 
of  the  house.  Stribling  v.  liaise  (1885)  L. 
K.  16  g.  B.  Div.  •J4«. 

•*Tf.,  a  servant,  occupied  exclusively,  by 
virtue  of  his  service,  a  tTirnishod  liedroom  in 
a  dwelling  house  l)elonging  to  his  manter, 
an<l  had,  in  common  with  another  young 
man,  the  use  cjf  a  sitting  room  in  the  same 
house.  All  the  furniture  belongetl  (o  the 
nuiHter.  who  did  not  reside  in  the  hou^e,  but 
had  free  access  at  all  times  to  every  portion 
of  it  except  ll.'s  bedroom,  and  had  acres.H  to 
that  whenever  he  asked  11.  for  the  key. 
which  he  had  a  right  to  demand  wheii(»ver  he 
chose.  The  bedrooms  were  iiuide  up  by  a 
charwoman,  who  wa^*  ]>aid  by  the  master, 
and  did  not  reside  on  the  pn^niHes."  It  wa« 
held,  on  the  authority  i>t'  Stribling  v.  Halse, 
sttipra,  that  If.  was  entitled  to  the  franchise. 
Hasson  v.  Chamliers  (1885)  Ir.  L.  R.  18  C. 
1^.  OS   (two  of  the   lords   iustices  dissented). 

"Each  teaoher  in  a  college  conducted  by 
a  religious  community  had.  as  such,  during 
ihe  qualifying  periofl,  the  exclusive  use  of 
a  separat-e  bedroom  in  the  college,  by  vir- 
tue of  his  office  or  emplovment  as  a  teacher 
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in  the  college,  which  was  managed  by  a  resi- 
dent principal,  under  the  supreme  control  of 
the  superior  general  of  the  community,  who 
himself  lived  in  Paris.  The  revising  bar- 
rister having  found  that  each  bedroom  so 
occupied  constituted  a  'dwelling  house'  for 
the  purpose  of  the  franchise,  and  was  not 
inhabit^  by  the  person  by  whom  the  teach- 
ers were  emploj'ed,  or  under  whom  they 
served," — it  was  held  that  the  teachers 
were  entitled  to  the  franchise.  Alexander 
v.  Burke  (1887)  Ir.  L.  R.  22  C.  L.  443  (fol- 
lowing the  above  cases). 

"R.  was  the  foreman  of  a  shop  and  place 
of  businer^s  in  w^hich  a  number  of  young 
men  were  employed.  By  virtue  of  that  em- 
ployment he  and  they  lived  in  a  separate 
house,  in  wihich  he  had  a  bedroom  that  he 
occupied  exclusively.  He  and  the  other  em- 
ployees took  their  meals  in  a  common  sit- 
ting room,  and  the  only  other  resident  in 
.the  house  was  a  servant,  paid  by  the  em- 
ployer to  attend  to  the  occupants.  R.  had 
a  latchkey  for  the  liall  door,  and  had  also 
charge  of  the  other  keys,  and  it  was  his 
duty  to  see  that  the  doors  were  locked,  and 
the  occupants  Avithin  doors,  every  night." 
It  was  held  (Fitz  Gibbon,  L.  J.,  duhitante) 
that  R.  was  entitled  to  the  franchise.  Ilas- 
9on  V.  Chambers  (1885)  Ir.  L.  R.  18  C.  L. 
69. 

"C,  as  his  employer's  coachman,  occupied 
a  room  over  her  stable,  and  was  treated 
by  her  as  a  domestic;  servant.  The  stable 
was  in  her  yard,  and  was  a  portion  of  the 
curtilage  of  her  dwelling  bouse,  the  house 
and  yard  being  all  included  under  the  same 
number  in  the  poor-rate  book.  There  was 
a  separate  gatew^ay  and  gate  from  the  yard 
into  a  back  lane,  and  also  a  wicket  leading 
from  the  yard  into  tlie  lane.  Tlie  gate  and 
wicket  formed  the  only  access  to  the  yard, 
except,  by  going  through  the  employer's 
liouse,  and  were  under  her  control.  Anoth- 
er of  her  servants  cleaned  out  C.'s  room." 
It  was  held  that  C.  was  not  entitled  to  the 
franchise.     Ibid. 

A  noncommissioned  officer  in  the  service 
of  the  Ci-own  claimed  the  parliamentary 
franchise  as  the  inhabitant  occupier  of  a 
dwelling  house,  in  respect  of  rooms  ocou- 
pie<l  by  him  as  his  quarters  in  IxiTrack?*. 
lie  had  inhabited  the  rooms,  which  con- 
sisted of  a  bedroom  and  sittini;  room,  dur- 
ing the  qualifying  perioil,  subject,  however, 
to  certain  regulations  and  jxuvers  of  su- 
perior oflicprs  incident  to  military  service: 
such,  for  instance,  hs  the  power  of  entry 
by  the  commanding  olliccr  at  any  time,  and 
by  other  superior  oflicers  for  the  purpose  of 
]>reserving  order,  and  by  certain  officers  at 
stated  times  for  the  purpose  of  inspection 
of  the  rooms,  the  power  of  the  command! n«j 
officer  to  forbid  any  person  to  enter  or  leave 
the  barracks  at  any  time,  and  the  o}»l jura- 
tion to  be  in  his  quarters  at  a  stat4»d  hour 
every  evening.  The  Crown  supplied  certain 
necessary  articles  of  furniture  for  the 
rooms,  the  rest  of  the  furniture  l)eing  the 
claimant's  own.  The  rooms  formed  part  of 
one  of  the  blocks  of  buildings  situate  within 
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the  barrack  inclosure,  the  remaining  rooms 
in  the  block  being  occupied  by  other  non- 
commissioned officers,  some  of  whom  were 
superior  in  rank  to  the  claimant,  and  the 
senior  of  whom  was  bound  to  preserve  order 
in  the  block,  and  would  be  entitled  to  enter 
the  claimant's  rooms  for  that  purpose. 
The  c<^onel  commanding  lived  in  a  house 
situate  within  the  walls  of  the  barracks. 
It  was  held  that  the  claimant  was  entitled 
to  the  franchise  on  the  ground  that  he  had 
inhabited  a  dwelling  house,  and  that  no 
person  under  whom  he  served  had  inhabited 
such  dwelling  house.  Atkinson  v.  Collard 
(1885)  L.  R.  16  Q.  B.  Div.  254.  In  two 
other  cases  reported  under  the  same  caption, 
where  votes  were  claimed  by  persons  in  mili- 
tary service,  the  facts  with  regard  to  the 
occupation  of  the  quarters  were  similar, 
with  the  exception  that  the  claimants,  non- 
oommdssioned  officers,  had  been  absent  for 
twenty-one  days  during  the  qualifying 
period,  from  their  quarters  on  duty  else- 
where, and  could  not  return  without  leave; 
but,  during  such  absence,  in  one  case  the 
claimant's  wife  and  family,  and  in  the  other 
his  furniture,  remained  in  the  quarters 
which  were  retained  for  him.  It  was  held 
that,  it  not  sufficiently  appearing  in  those 
cases  that  there  had  been  any  constructive 
inhabitancy  of  the  rooms  by  the  claimants 
during  the  twenty -one  days  when  they  were 
In  fact  absent,  they  were  not  qualified.  In 
liowry  V.  Collard,  also  reported  under  the 
name  caption.  L.,  a  captain,  occupied  rooms 
in  a  block  in  the  same  barracks,  and  a 
Tnajor,  his  superior  officer,  had  rooms  in 
the  same  block.  It  was  held  that  the  major 
occupied  his  own  quarters  only,  and  not 
eonetructively  the  whole  block;  that  he  was 
not  a  person  under  whom  L.  served;  and 
that,  therefore,  L.  was  to  be  deemed  a  ten- 
ant under  S  3  of  the  act. 

The  appellant  was  an  industrial  trainer 
in  the  employment  of  poor-law  guardians, 
and  as  part  of  his  salary  was  allowed  to 
Ikave  the  exclusive  occupation  of  a  sitting 
room  and  bedroom  in  the  main  building  of 
the  workhouse.  The  guardians  reserved  an- 
other room  in  the  workhouse,  which  they 
used  as  a  board  room;  The  master  of 
the  workhouse,  whom  they  employed,  re- 
sided in  other  rooms  of  the  building. 
The  appellant  could  not  stay  out  of 
his  rooms  after  9  p.  M.  without  the  permis- 
sion of  the  master;  the  master,  however, 
had  no  power  to  suspend  or  dismiss  him  if 
lie  did  so,  but  could  only  report  the  mat- 
ter to  the  guardians.  It  was  held  tlueit  the 
appellant  was  an  inhabitant  occupier  of  a 
dwelling  house  "by  virtue  of  his  employ- 
ment," for  the  workhouse  was  not,  under 
the  circumstances,  inhabited  by  the  guard- 
ians, and  he  did  not  serve  under  the  mas- 
ter of  the  workhouse  so  as  to  disqualify 
him  from  voting.  Adams  v.  Ford  (1885) 
L.  R.  18  Q.  B.  Div.  239. 

The  claimants  were  laborers  residing  in 
cottages  on  the  farms  of  their  employers. 
They  were  permitted,  but  not  required,  to 
live"  in  the  cottages  on  the  terms  thai  they 
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were  to  give  up  possession  when  their  em- 
ployment ceased,  and  were  either  charged 
a  reduced  rent,  or  had  f^e  rent  deducted 
from  their  wages.  The  rates  were  paid  by 
the  employers,  and  the  names  of  the  claim- 
ants appeared  in  the  rate  book  as  occupiers. 
It  was  held  that  the  facts  showed  an  occu- 
pation by  the  claimants,  not  by  virtue  of 
service,  but  as  householders.  *  Marsh  v. 
Estcourt  (1889)  L.  R.  24  Q.  B.  Div.  147. 

A  policeman  had  the  exclusive  occupa- 
tion, Dy  virtue  of  his  service,  of  a  cubicle 
in  a  dormitory  at  a  police  barnw?k.  The 
cubicle  was  separated  from  the  rest  of  the 
dormitory,  which  contained  a  number  of 
similar  cubicles,  by  a  partition  7  feet  high, 
but  there  was  a  space  of  5  feet  between  the 
top  of  the  partition  and  the  ceiling.  The 
policeman  kept  the  key  of  his  cubicle,  and 
was  entitled  to  lock  it  up  at  any  time.  It 
was  held  that  the  cubicle  was  not  "part  of  a 
house  separately  occupied  as  a  dwelling." 
within  the  parliamentary  and  municipal 
registration  act  of  1878,  §  5,  and  that  the 
policeman  was  not  entitled  to  the  franchise 
in  respect  of  it.  Barnett  v.  Hickmott 
[1895]  1  Q.  B.  691. 

The  appellant  had,  by  virtue  of  his  serv- 
ices as  a  policeman,  the  exclusWe  occupa- 
tion of  a  cubicle  in  a  dormitory  at  a  police 
station.  The  cubicle'  was  separated  from 
the  rest  of  the  building,  which  contained  a 
number  of  similar  cubicles,  by  wooden  par- 
titions which  did  not  reach  the  ceiling.  The 
atmosphere  of  the  dormitory  was  common 
to  all  the  cubicles,  and  a  gaslight  was 
shared  by  them  in  common.  A  lavatory 
and  mess  room  were  provided  for  the  police- 
men who  occupied  these  cubicles,  in  an- 
other part  of  the  police  station.  The 
policemen  occupying  the  cubicles  were  sub- 
ject to  the  control  of  a  superior  officer,  who 
had  power  to  impose  restrictions  upon  their 
use  of  the  cubicles,  inconsistent  with  the 
rights  which  a  person  ordinarily  exercises 
in  respect  of  his  own  dwelling.  It  was  held 
(by  Lord  Esher,  M.  R.,  and  Lopes,  L.  J., 
Rigby,  L.  J.,  dissenting)  that  the  cubicle 
was  not  part  of  a  'house  separately  occu- 
pied as  a  dwelling,  within  the  meaning  of 
the  parliamentary  and  municipal  registra- 
tion act  of  1878.  8  6,  and  that  the  appellant 
was  therefore  not  entitled  to  the  franchise 
in  respect  of  it,  under  the  representation  of 
the  people  act  of  1884,  §  3.  Clutterbuck  v. 
Taylor   [1896]   1  Q.  B.  395. 

The  claimants  were  nuns  residing  at  a 
convent  in  the  town  of  E.  Each  of  them 
occupied  a  separate  bedroom,  and  was  sub- 
ject to  the  control  of  the  lady  superioress, 
who  could  at  any  time  change  the  occu- 
pants from  one  room  to  another,  or  arrange 
to  have  more  than  one  occupant  of  a  single 
room.  She  could  refuse  to  allow  a  nun  to 
receive  a  visitor  in  her  room,  demand  ad- 
mission to  the  room,  and  require  the  nun  to 
give  up  the  keys.  The  nuns  took  their 
meals  together  in  the  refectory,  and  occu- 
pied in  common  other  general  rooms  in  the 
convent;  they  received  no  remuneration,  and 
were  under  no  contract  of  employment.    The 
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premises  were  vested  in  th£  Roman  Catholic 
bishop  of  Clogher,  the  parish  priest,  and  the 
«enior  curate  of  £.,  all  for  the  time  being, 
upon  trust  for  the  benefit  of  the  Roman 
-Catholic  inhabitants  of  £.  The  convent  was 
.governed  by  rules  subject  to  the  supreme 
^authority  of  the  bishop.  It  was  held  that 
the  nuns  were  not  "inhabitant  occupiers"  of 
separate  dwellings.  Semble,  the  nuns  did 
jiot  occupy  their  rooms  "by  virtue  of  any  of- 
fice, service,  or  employment."  Bannon  v. 
Hanrahan  [1900;  C.  A.]  Ir.  Rep.  Q.  B.  455, 
following  the  Clutterbuck  Case,  supra. 
Holmes,  L.  J.,  said :  '^Unless  I  am  bound  by 
■authority  to  decide  contrary  to  my  own 
opinion,  I  should  be  unable  to  hold  that  a 
sister  of  mercy  has  an  office,  service,  or  em- 
i^loyment  within  the  meaning  of  this  section. 
It  would  be  an  abuse  of  language  to  speak  of 
her  membership  of  a  religious  congregation 
■as  an  earthly  service  or  employment;  and, 
-although  it  might  be  termed  an  office,  there 
is,  as  far  as  I  can  see,  no  person  under 
whom  she  serves.  No  doubt  she  is  under 
authority, — ^the  authority  of  the  mother  su- 
perior, the  authority  of  the  bishop  of  the 
-diocese,  and  the  supreme  authority  of  the 
Church;  but  it  would  seem  to  me  that,  ex- 
'cept,  perhaps,  in  the  case  of  the  mother  su- 
perior, this  authority  is  of  a  judicial  charac- 
ter, and  bears  no  analogy  to  that  of  a  mas- 
ter over  a  servant.  The  mother  superior 
probably  comes  nearer  to  what  the  section 
iias  in  contemplation,  but,  even  as  to  her,  I 
<;an  hardly  believe  that  the  legislature  in- 
tended to  describe  her  as  a  person  under 
whom  a  sister  of  mercy  serves." 

JCI.  Character  of  occupa/tion  viewed  as  an 
element  determining  the  correctness  of 
the  wording  of  indictments  for  burglary. 

It  has  been  laid  down  that  the  essential 
question  to  be  determined  in  the  cases  under 
-this  head  is  whether  the  dwelling  or  room 
which  was  the  subject  of  the  burglary  was 
or  was  not  inhabited  by  the  owner  through 
his  servant.  King  v.  Stock  (1809)  2  Leach, 
•C.  L.  1016. 

A  consideration  of  the  facts  involved  in 
the  decisions  cited  below,  in  which  it  was 
held,  either  that  the  dwelling  in  which  a 
"burglary  had  been  committed  was  properly 
etated  in  the  indictment,  or  that  it  should 
have  been  stated  as  the  dwelling,  not  of  the 
«ervant  who  occupied  it,  but  of  the  master 
who  owned  it,  indicates  that  the  same  con- 
clusion as  that  which  was  adopted  would 
have  been  reached  if  the  test  explained  in 
IV.,  supray  had  been  specifically  applied. 

Apartments  in  the  King's  palaces  or  in 
-the  houses  of  noblemen,  for  their  stewards 
•and  chief  servants,  must  be  laid  as  the 
mansion  house  of  the  King  or  nobleman.  1 
Hale,  P.  C.  666,  667;  2  East,  P.  C.  chap.  15, 
<  14,  p.  600. 

Where  three  persons  were  charged  with 
havinpr  broken  into  the  lodgings  of  one  H.  at 
Whitehall  palace,  it  was  held  that  the  in- 
dictment should  be  for  breaking  the  King's 
mansion,  called  Whitehall.  Rex  v.  Wil- 
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liams,  1  Hale,  P.  C.  522;  2  Russell,  Crimes, 
6th  ed.  p.  28. 

Where  a  man  was  indicted  for  breaking 
inrto  a  chamber  in  Somerset  house,  and  the 
indictment  charged  it  to  be  the  mansion 
house  of  the  person  who  lodged  in  it,  it  was 
agreed  that  the  whole  house  belonged  to  the 
Queen-mother,  and  therefore  that  the  in- 
dictment was  bad.  Rex  v.  Burgess,  J. 
Kelyng,  27,  2  Russell,  Crimes,  6th  ed.  p.  28. 

Where  a  house  at  Chelsea  was  broken 
into,  which  was  used  for  an  office  under  gov- 
ernment, called  the  invalid  office,  and  the 
rent  and  taxes  of  whioh  were  paid  by  gov- 
ernment, it  was  held  that  the  indictment 
was  defective  in  laying  it  to  be  the  house 
of  a  person  who  occupied  the  whole  of  the 
upper  part  of  it.  King  v.  Peyton  (1784) 
1  Leach,  C.  L.  324. 

An  indictment  for  a  burglary  in  the  cus- 
tom house  rightly  describes  it  as  the  dwell- 
ing house  of  the  King,  as  he  occupies  it  by 
his  servants.  Rex  v.  Jordan  (1836)  7  Car. 
&  P.  432,  per  Gaselee,  J.,  and  Gurney,  B. 

The  prisoner  was  indicted  for  breaking 
the  mansion  house  of  one  S.  It  appeared 
that  the  house  belonged  to  the  African 
Company,  of  which  S.  was  an  officer;  that 
he  and  many  other  persons,  as  officers  of  the 
company,  had  separate  apartments  in  the 
house,  and  that  the  apartment  of  S.  was  the 
one  which  was  broken  open.  It  was  held 
that  the  apartment  of  S.  could  not  be  called 
his  mansion  house,  because  he  and  the  oth- 
ers inhabited  the  house  merely  as  officers 
and  servants  of  the  company.  Rex  v. 
Hawkins  (1704)  Post.  C.  L.  38;  2  Russell, 
Crimes,  6th  ed.  p.  28. 

An  indictment  for  a  burglary  in  the 
dwelling  house  of  the  East  India  Company 
!vas  held  to  be  good,  the  house  being  inhabit- 
ed bv  the  servants  of  that  company.  Rex. 
V.  Picket  (1765)  2  East,  P.  C.  chap.  15,  8 
14,  p.  501;  2  Russell,  Crimes,  6th  ed.  p.  28. 

Where  the  servant  of  a  partnersnip  had 
three  rooms  assigned  to  iijm  for  lodging 
over  his  employer's  banking  room,  with 
which  tl^ese  rooms  communicated  by  a  trap- 
door and  a  ladder,  it  was  held  that  a  bur- 
glary committed  in  the  banking  room  was 
well  laid  to  be  in  the  dwelling  house  of 
the  partners.  King  v.  Stock  (1810;  Exch. 
Ch.)  2  Taunt.  339.  Lord  Ellenborough 
asked:  "Could  Stevenson  [the  servant]  have 
maintained  trespass  against  his  employers 
for  entering  these  rooms?  Or,  if  a  man  as- 
signs to  his  coachman  the  rooms  over  his 
stable,  does  he  thereby  make  him  a  tenant?" 

A  burglary  committed  in  a  banker's  shop, 
in  which  no  person  slept,  but  to  which  there 
was  a  communication  by  a  trapdoor  and  a 
ladder  from  the  upper  rooms  of  the  house, 
in  which  only  a  weekly  workman  and  his 
family  lived  by  the  permission  of  the  three 
partners,  who  were  owners  of  the  whole 
house,  may  be  laid  to  have  been  committed 
in  the  dwelling  house  of  those  partners. 
King  V.  Stock   (1809)   I^ach,  C.  L.  1015. 

Where  an  indictment  charged  a  burglary 
in  breaking  into  the  mansion  house  of  the 
master,  feUows,  and  scholars  of  Bennet  ool- 
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lege,  in  Cambridge,  the  fact  being  that  the 
l>risoner  broke  into  the  buttery  of  the  col- 
]?ge,  all  the  judges,  upon  reference  to  them, 
lield  that  it  was  burglary.  Rex  v.  Mavnard 
(1774)  2  East,  P.  C.  chap.  15.  §  14,  p^  501; 
2  Russell,  Crimes,  0th  ed.  p.  28. 

Where,  upon  an  fndictment  for  burglary 
in  the  dwelling  house  of  B.,  it  appealed  that 
B.  worked  lor  oile  W..  who  did  business 
as  a  cari>enter  for  the  N.  R.  Company  and 
put  him  in  to  take  care  of  the  house  and 
flock  mills  adjoining,  which  belonged  to  the 
company,  and  he  received  no  more  wages 
than  he  did  before  he  lived  there,  nor  had 
any  agreement  far  any,  it  was  doubted 
whether  the  house  was  properly  laid;  and 
it  was  tliought  that  there  might  be  some 
difference  between  this  and  Rex  v.  Smith, 
cited  in  7  Car.  &  P.  150,  as  here  the  man 
was  put  in  by  a  person  who  did  the  work 
for  the  company,  and  it  was  thought  the 
safest  course  to  consider  the  indictment  as 
not  properly  laying  it  to  be  the  dwelling 
house  of  B.'  Rex  v.  Rawlins  (1835)  7  Car. 
&  P.  150,  per  Vaughan  and  Gaselee,  JJ.; 
2  Russell,  Crimes,  6th  ed.  p.  31. 

A  member  of  a  club  was  indicted  for 
stealing  some  of  the  plate  used  at  the 
clubhouse.  The  house  etex^urd  slept  in 
the  house,  and  he  stated  that  he  had  the 
charge  of  all  the  plate  and  was  rosjwnsible 
for  it;  but  it  appeared  that  the  plate  was 
delivered  every  night  to  the  under  butler, 
who  was  appointed  by  the  club,  and  by  him 
placed  in  a  chest  in  the  pantry.  The  indict- 
ment described  the  property  nn  the  goods 
of  the  house  steward,  and"  alleged  it  to 
have  been  stolen  in  his  dwelling  house. 
It  was  held  that  upon  the  evidence  it  was 
wrong  in  both  respects,  inasmuch  as  his 
sleeping  in  the  house  was  only  as  a  servant 
of  the  club;  and  his  alleged  responsibility 
was  not  coupled  with  any  custody  of  the 
property,  either  by  himself  or  by* his  own 
servants.  Reg.  v.  Ashley  (1843)  I  Car.  & 
K.    198    (decision   by   recorder  of  London). 

Where  the  tenant  of  a  house  permitted 
a  servant  of  a  woman  who  had  held  it  under 
him  to  continue  occupying  it  rent  free  after 
the  subtenant  had  vacated  it,  the  house 
is  rightly  laid  as  the  dw<*lling  house  of  the 
servant,  as  she  was  there,  not  as  a  servant, 
but  as  a  tenant  at  will.  Rex  v.  Collett 
(1823)   Ru**s.  &  R.  C.  C.  498. 

Where  a  farmer's  servant  resides  in  a 
cottiige  annexed  to.  a/nd  under  the  same 
roof  as,  his  master's  dwelling  house,  the 
arrangement  being  that  he  is  to  pay  no  rent, 
but  that  an  abatement  is  to  be'  made  in 
his  wages  in  consideration  of  the  use  of  the 
cottage,  there  is  a  mere  license  to  lodge  in 
it,  and  not  a  letting  of  it  to  him.  Brown's 
Case  (1790)  cited  in  2  Leach,  C.  L.  1016. 
note. 

When  a  servant  has  part  of  a  house  for 
his  own  occupation,  and  the  rest  is  reserved 
by  the  proprietor  for  other  purposes,  the 
part  reserved  cannot  be  deemed  part  of  the 
servant's  dwelling  house;  and  it  will  be 
tlie  same  if  any  otlier  person  has  part  of 
the  house  and  the  rest  is  re«served.  Rex  v. 
Wilf^on  (1800)  Rusa.  &  R.  C.  C.  115. 
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A  was  in  tlie  service  of  B,  and  lived  ii>- 
a  house  close  to  b's  place  of  business.  1i 
did  not  live  in  the  house  himself,  but  he- 
paid  the  rent  and  taxes.  A  paid  nothings 
for  his  occupation  by  deduction  from  hi* 
wages  or  otherwise.  Part  of  the  house  wa* 
used  as  storerooms  for  B's  goods.  It  was 
held  that  this  wTas  the  dwelling  house  of 
B,  and  was  improperly  described  in  the- 
indictment  as  the  dwelling  house  of  A. 
Reg.  v.  Court enay  (1850)  5  Cox,  C.  C.  218,. 
per  Parke,  B. 

If  a  man  dies  in  his  leasehold  house,  and 
his  executors  put  servants  in  it,  and  keep- 
them  there  at  board  wages,  burglary  may 
be  committed  in  breaking  into  it,  and  it 
mav  be  laid  as  the  executor's  pi*opertv.  2 
Bavst,  P.  C.  4"99. 

The  same  renmrk  may  be  made  with  re- 
gard to  some  cases  in  which  the  dwell in;r 
was  held  to  have  lH»en  rightly  described  as. 
that  of  the  servant.  Rex  v.  Jobling  (182.*ii 
Russ.  &  R.  C.  C.  525.  where  the  dwell injr 
was  a  cottage  in  which  the  owner  allowed 
one  of  his  workmen  to  live  free  of  rent  ami 
taxes,  his  residence  there  being  principally^ 
if  not  wholly,  for  bis  own  benefit. 

But  other  decisions  in  which  such  a  de- 
scription was  pronounced  correct  cannot,  as 
it  would  seem,  be  satisfactorily  explainetf 
on  this  footing:  and  it  is  only  by  the  aid 
of  extremely  subtle  distinctions,  if  at  all., 
that  some  of  them  can  be  reconciled  upon 
the  facts  with  a  portion  of  those  decisions  in 
which,  as  shown  supra,  the  dwelling  wa*- 
viewed  as  being  in  the  occupation  of  the- 
ma-ster. 

That  the  construction  put  upon  evidence- 
similar  to  that  which  was  presented  in  the- 
cases  cited  below  would  have  been  different 
if  the  civil  rights  and  liabilities  of  the  par- 
ties had  been  in  question  seems  to  be  scan*e- 
ly  open  to  controversy. 

Though  a  servant  lives  rent  free,  for  th«»- 
purpose  of  his  .service,  in  a  house  provide<l 
for  that  purpose,  yet,  if  he  has  the  exclu- 
sive possession,  awl  it  is  not  a  parcel  of 
any  premises  which  his  ma.ster  occupies,  it 
mav  be  described  as  the  house  of  the  serv- 
ant"! Rex  V.  Camlield  (1824)  1  Afoody,  G. 
V.  42  (servant  was  a  toll  collector  in  the- 
employ  of  the  lessee  of  the  tolls). 

If  a  servant  lives  in  a  hous4»  of  his  master 
at  a  y(\irly  rent,  the  house  cannot  lie  de- 
scril)ed  as  the  master's  hou.se  though  it  i«. 
on  the  premises  where  the  business  is  carried 
on,  and  although  the  servant  has  it  beoaus€^ 
of  his  service.  Rex  v.  Jarvis  (1824»  I 
Moody,  C.  C.  7  (servant  was  a  warehou^**'- 
man  occupying  a  dwelling  within  the  walK 
which   enclosed   the  warehouse  yard). 

Though  a  sermnt  lives  as  a  servant  in  r 
house  belonging  to  his  ma»ster,  who  pay* 
the  rent  and  taxes,  and  whose  business  i< 
oarrie<i  on  in  the  liouse,  yet,  if  the  servant 
and  hLs  family  are  the  only  persons  who 
sleep  in  the  house,  and  the  part  in  which 
the  master's  business  is  carried  on  is  at  all 
times  open  to  those  parts  in  which  the  serv- 
ant live«,  the  house  may  be  stated  as  th*»- 
servant's  house,  though  the  only  part  entere«l 
by  the  thief  was  that  in  which  the  master'* 
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husinps^  was  carriod  on.  The  judges  re- 
fused to  say  Umt  the  house  might  not  oIho 
have  been  described  with  propriety  as  that 
of  the  master.  King  v.  Witt  (1829)  1 
:Moody.  C.  C.  248. 

The  house  whidi  wa.s  broken  into  was  one 
in  which  CJ.  &  Co.  carried  on  their  trade: 
M..  their  HPi*vant.  lived  with  his  family  in 
tlie  hoiii^e,  and  paid  £11  per  annum  for  rent 
and  coals,  suoh  rent  being  Ix^low  the  value; 
yi.  was  allowed  to  live  there  hecauso  he  was 
a  9er\'ant;  CJ.  &  Co.  paid  the  rates  and 
taxes.  It  was  held  that,  as  M.  stood  in 
the  character  of  tenant,  and  (J.  &  (^o.  might 
have  distrained  upon  him  for  rent,  and 
could  not  arbitrarily  have  removed  him,  the 
occupation  of  M.  could  not  be  deemed  their 
(M'cupation.  and  that  the  house  was  wrongly 
described  in  the  indictment  as  the  house  of 
<;.  &  Co.  Rex.  V.  Jarvis  (1824)  1  Moodv. 
C.  C.  7;  2  Russell,  Crimes,  6th  ed.     p.  29. 

Where  a  man,  after  leaving  his  house, 
continues  to  use  part  of  it  as  a  shoo,  and 
permits  a  servant  and  his  family  to  live  in 
another  part  of  it  to  protet-t  it  from  robber- 
ies, the  rest  being  let  to  lodgers,  the  habi- 
tation by  his  servant  is  a  habitation  by 
him,  and  the  shop  may  be  laid  as  his  dwell- 
ing house.  Rex  v.  (libbons  (1821)  Russ. 
&  R.    C.   C.  442. 

If  a  burglary  is  committed  in  the  ware- 
house of  a  trading  company,  in  the  house 
Iielonging  to  which  an  agent  of  the  company 
resides  with  his  family  for  the  purpose  of 
carrying  on  the  business,  it  may  be  laid 
to  be  the  dwelling  house  of  the  agent,  al- 
though the  rent  thereof  is  paid  and  the 
lease  is  held  by  the  company.  King  v. 
Alargetts  MH<n)*2  l.«'ach.  ('.  L.  WM). 

Upon  an  indictment  for  house  breaking, 
describing  the  house  in  the  first  count  as 
the  dwelling  house  of  one  M..  it  appeared 
that  M.  had  been  put  into  i\u*  house  l)v  one 
P.  to  t4ike  care  of  it  till  it  could  be  let. 
and  she  was  to  Inivc  co;ils  for  liring  found 
by  P.:  she  paid  no  rent  for  the  house:  she 
had  occasionally  been  a  servant  of  1*.,  for 
thirty  or  forty  year**,  and  ilone  work  lor 
hira,  for  which  she  had  alwiiys  b<vu  paid. 
IJttledale.  .1.,  said:  "I  think  the  evidence  is 
suflRcient  to  su]>port  the  first  cnnuit.  The 
prosecutrix  has  had  the  exclusive  occupation 
of  the  house,  and,  although  there  are  very 
nice  distinctions  lM»tw<^n  the  eH'<«»s.  I  think 
this  was  her  dwelling  house.  She  was  not 
put  in  as  a  servant,  to  take  care  of  the 
furniture  or  g(»ods.  which  has  generally  l)een 
the  case  where  such  nue-^tioji?*  have  arisen. 
Rex  V.  James  (18:il>)''  2  RushcII,  Crimes. 
6th  ed.  pp.  ni.  .12. 

Where  a  gardener  lived  in  a  hou«*e  of  his 
master,  quite  separate  from  the  dwelling 
<if  his  nnister.  nnd  h-id  the  entire  ci»ntrol  of 
the  house,  it  wjis  held  that  in  an  indictment 
for  burglary  the  gardener's  house  might  be 
laid  either  as  his  or  as  his  master's.  Rex 
V.  Rees  (1836)  7  Car.  &  V.  M\S. 

Where  a  policeman  was  allowed  to  live  in 
a  house  in  order  to  take  care  nf  it  and  a 
wharf  adjoining,  it  was  held  that  the  house 
was  properly  described  as  the  dwelling 
4I^R,A.(N.S.) 


house  of  the  policeman,  on  the  ground  that 
he  must  live  somewhere,  aiid  that  he  wa& 
not  otherwise  the  servant  of  the  owner  than 
in  the  particular  matter.  Rex  v.  Smith. 
Cited  in  Rex  v.  Rawlins  (1835)  T  Car.  & 
P.  150:  2  Russell,  Crimes,  6th  ed.  p.  31. 

In  State  v.  Curtis  (1839)  20  N.  C.  36S 
(4  Dev.  &  B.  L.  222),  the  court  remarked. 
argue mlOf  that,  "even  where  there  is  no  stip- 
ulation for  rent,  yet  the  premises  occupied 
by  the  servant  may  be  so  far  removed  and 
distinct  from  those  in  the  personal  occupa- 
tion of  the  master  that  they  may  be  deemed 
and  stated  to  be  in  the  possession  of  the 
servant,  in  an  indictment,  for  instance,  for 
burglary."  This  observation  indicates  an 
element  which  is  plainly  not  material  in 
any  case  in  which  the  test  discussed  in  IV., 
Hupru,  would  be  regarded  as  controlling. 

C.  B.  L. 


MISSOURI  SUPREME  COURT. 

CHARLES  II.  nORNSTElN,  Respt., 

v. 

UNITED  RAILWAYS  COMPANY  OF  ST. 

LOUIS  et  al.,  Appts. 

(—  Mo.  — ,  92  S.  W.  884.) 

Passenger  alighting  from  street  car — care 
as  to  cars  on  other  track. 

One  alighting  from  a  street  car,  who 
passes  b(>hind  it  and  into  the  path  of  cars 
traveling  in  the  opposite  direction,  getting  so 
ch)se  to  a  car  approaching  thereon,  without 
exercising  any  care  to  determine  whether  or 
not  such  car  is  approaching,  that  a  collision 
is  inevitable,  is  guilty  of  such  negligence 
that  he  cannot  recover  for  injuries  caused 
by  such  collision,  although  the  car  is  negli- 
gently operated. 

(February  22.  1906.) 


Case  Note. — Injury  to  street -ear  passenger 
who,  upon  alighting,  passes  around  end  of 
car.  and  is  struck  by  ear  on  other  track.-  - 
Although  it  is  held  that,  immediately  upon 
leaving  a  street  car,  a  pers<»n  ceases  to  Ik'  a 
passenger,  and  becomes  a  traveler  U])<m  the 
iiighway  merely,  to  whom  the  milroad  com- 
pany owes  no  greater  degree  of  care  than 
to  any  other  pedestrian  on  the  street. 
(Creamer  v.  West  Knd  Street  R.  Co.  l.'it; 
Mass.  ;J20.  Ifi  L.R.A.  4m).  Al  Am.  St.  Rep. 
4r)(),  ;U  X.  K.  :mi  Indianapolis  Street  R.  Cc». 
v.  Tenner.  32  Ind.  App.  .{11.  (57  N.  K.  1044; 
Bigelow  v.  West  Knd  Street  R.  Co.  1(11  Mass. 
;W1,  37  X.  K.  'Mi;  (Jargan  v.  U'est  Knd 
Street  R.  (V).  170  Mass.  100,  49  L.R.A.  421. 
70  Am.  St.  Rep.  208,  57  N.  K.  217 K  yet,  it 
has  been  held  in  some  cases  that  the  motor- 
man  of  a  car  approaching  another  car  which 
has  slopped  at  a  street  crossing  for  the  pur- 
pose of  permitting  p:issengers  to  alight  is 
i>ound  to  exercise  a  higher  degree  of  care  for 
the  safety  of  such  alighting  passengers  thnn 
he  is  required  to  exercise  ordinarily  when 
passing  cars  on  the  other  track,  and  that  a. 
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APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  the  City  of  St. 
Luuis  in  plaintifTs  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendants' negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  W.  Easley,  with  Messrs.  Boyle 
&  Pnest,  for  appellants: 

The  plaintiff's  conduct  was  so  negligent  as 
to  bar  his  recovery. 

Meyer  v.  Lindell  R.  Co.  8  Mo.  App.  30; 
Hanselman  v.  St.  Louis  &  M.  River  R.  Co. 
88  Mo.  App.  123;  Dunn  v.  Cass  Ave.  &  F.  G. 
R.  Co.  21  Mo.  App.  188;  Weber  v.  Kansas 
City  Cable  R.  Co.  100  Mo.  2C4, 7  L.R.A.  819, 18 
Am.  St.  Rep.  641,  12  S.  W.  804, 13  S.  W.  687; 
Buzby  V.  Philadelphia  Traction  Co.  129  Pa. 


669,  12  Am.  St.  Rep.  919,  17  Atl.  896;  Smith 
V.  City  &  Suburban  R.  Co.  29  Or.  539,  46 
Pac.  136,  780;  Creamer  v.  West  End  Street 
R.  Co.  156  Mass.  320,  16  L.R.A.  490,  32  Am. 
St.  Rep.  456,  31  N.  E.  391;  Chattanooga 
Electric  R.  Co.  v.  Boddy,  105  Tenn.  666,  51 
L.R.A.  885,  58  S.  W.  646;  Baltimore  Trac- 
tion Co.  V.  Helms,  84  Md.  515,  36  L.R.A.  215, 
38  Atl.  119;  Hornstein  v.  United  R.  Co.  97 
Mo.  App.  278,  70  S.  W.  1105;  Giardina  v. 
St.  Louis  &  M.  River  R.  Co.  185  Mo.  330,  84 
S.  W.  928. 

Mr.  Lee  Sale,  for  respondent: 

There  is  no  absolute  duty  to  look  and  lis- 
ten before  crossing  a  street  railway  track  at 
a  street  crossing,  but  only  a  duty  to  exer- 
cise one's  senses  of  sight  and  hearing  to  the 


passenger  alighting  is  entitled  to  rely  upon 
his  performing  his  duty.  Thus,  in  Pelletreau 
V.  Metropolitan  Street.  R.  Co.  74  App.  Div. 
192,  77  N.  Y.  Supp.  386,  Affirmed  in  174  N.  Y. 
503,  66  N.  E.  1113,  where  a  passenger  alight- 
ing' from  the  rear  platform  of  a  cable  car, 
and  passing  around  the  end  of  the  car,  was 
strucK  and  injured  by  a  car  on  the  other 
track,  the  court  said,  in  discussing  another 
case  in  which  a  pedestrian  came  upon  the 
track  from  behind  an  elevated  pillar  at  a 
street  crossing  and  was  immediately  struck, 
that  a  distinction  is  to  be  drawn  between 
auoh  a  case,  where  no  particular  reason 
arises  from  the  surrounding  circumstances 
for  the  motorman's  apprehending  danger  of 
any  kind,  and  one  like  the  case  before  it  for 
decision,  wherein  the  motorman,  from  the 
conditions  existing  by  the  very  presence  of 
a  car  which  has  stopped  at  the  crossing, 
has  reason  to  believe  that  passengers  are 
alighting  therefrom,  or  others  may  be  go- 
ing over  at  that  point;  and  that,  in  ap- 
proaching such  a  crossing,  he  should  give 
some  warning  of  his  approach,  or  have  his 
car  under  control  so  as  to  avoid  running 
down  those  who  desire  to  cross. 

So,  in  Chicago  City  R.  Co.  v.  Robinson,  127 
111.  9,  4  L,R.A.  126,  11  Am.  St.  Rep.  87,  18 
N.  E.  772,  it  is  held  that  running  street  cars 
at  rapid  speed,  although  not  exceeding  that 
allowed  by  ordinance,  without  signal  or 
Avaming,  over  a  sidewalk  crossing  where  a 
car  bound  in  the  opposite  direction  is  dis- 
charging passengers,  and  where  the  view  of 
the  approaching  car  is  obstructed  by  the  one 
from  which  the  passengers  are  alighting,  is 
evidence  of  culpable  negligence,  to  be  sub- 
mitted to  the  jury. 

And,  in  Dobert  v.  Troy  City  R.  Co.  91  Hun, 
28,  36  N.  Y.  Supp.  105,  where  a  passenger, 
after  alighting  from  a  car  going  south, 
passed  around  its  end  and  was  struck  by  a 
north -bound  car  on  the  other  track,  the 
court  said  that  he  had  a  right  to  rely  with 
some  degree  of  confldence  upon  the  supposi- 
tion that  the  street  railway  company  would 
not  permit  a  rapidly  movmg  car  to  pass  a 
car  standing  at  a  crossing  which  was  re- 
ceiving and  discharging  passengers. 

Again,  fn  Capital  Traction  Co.  v.  Lusby,  12 
4L.R.A.(N.S.) 


App.  D.  C.  295,  it  was  held  that,  when  a 
street  car  has  stopped  at  a  crossing  to  let 
off  or  take  on  passengers,  a  train  on  a  re- 
versed course  should  never  be  allowed  to 
pass  the  stopping  train,  except  it  be  on  such 
caution  and  noticeable  signals  as  are  reason- 
ably calculated  to  avoid  the  possibility  of 
injury  to  passengers.  The  court  said  that, 
with  the  tracks  of  the  two  trains  nearly  ap- 
proximating each  other,  with  but  a  narrow 
space  between  the  tracks,  there  is  always 
danger  to  the  passengers  m  getting  off  and 
on  at  such  places  while  a  train  is  passing, 
especially  those  having  to  cross  the  adja- 
cent tracks;  that,  unless  the  trains  are  con- 
ducted with  great  care  in  thus  passing  each 
other  at  such  places,  serious  consequences 
are  Hkely  to  occur;  and  that  every  passenger 
is  entitled  to  lull  protection  against  injury 
as  far  as  human  agency  employed  in  the 
management  of  cars  can  afford  it,  and  espe- 
cially while  getting  on  or  making  exit  from 
the  car;  and  that  a  passenger  is  entitled  to 
this  protective  care  until  he  is  entirely  free 
from  danger  from  the  movement  of  the  cars 
on  the  tracks  either  way,  assuming  that  he 
is  using  reasonable  care  for  his  own  safety 
and  protection. 

So,  in  Cincinnati  Street  R.  Co.  v.  Snell, 
64  Ohio  St.  197,  32  L.R.A.  276,  43  N.  E.  207. 
where  the  court  said  it  was  the  duty  of  a 
street  railway  company  to  keep  in  mind  the 
right  of  pedestrians  on  crossings,  and  espe- 
cially the  duty  to  observe  the  rights  of  its 
own  patrons ;  and  that  the  company  owes  to 
a  passenger  who  has  just  alighted  the  duty 
of  permitting  him  to  cross  from  its  car  to 
the  opposite  side  of  the  street  without  peril 
of  life  or  limb  from  the  acts  of  the  company, 
and  so  to  control  the  speed  of  cars  on  its 
tracks,  and  give  such  warning  of  their  ap- 
proiach,  as  will  reasonably  protect  the  pas- 
senger from  injury;  and  that  omission  of 
such  duty  is  negligence,  and  the  person  in- 
jured by  reason  thereof  may  maintain  an 
action  against  the  company  for  damages, 
unless  prevented  by  his  own  negligence  con- 
tributing to  the  injury. 

But  the  negligence  of  the  servants  in 
charge  of  a  street  car  approaching  a  car 
which  has  stopped  at  a  crossing  or  station 
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•extent  that  a  person  of  ordinary  prudence 
vrould  do  under  the  circumstances. 

Burbridge'v.  Kansas  City  Cable  R.  Co.  38 
Mo.  App.  669;  Cincinnati  Street  R.  Co.  v. 
"Snell,  64  Ohio  St.  197,  32  L.R.A.  276,  43  N. 
E.  207;  Evansville  Street  R.  Co.  v.  Gentry, 
•147  Ind.  408,  37  LJI.A.  378,  62  Am.  St. 
Rep.  421,  44  N.  E.  311;  Consolidated  Trac- 
tion Co.  V.  Scott,  68  N.  J.  L.  682,  33  L.R.A. 
122,  55  Am.  St.  Rep.  620,  34  All.  1094;  At- 
lantic City  Jl.  Co.  V.  Goodin,  62  N.  J.  L.  394, 
45  L.R.A,  671,  72  Am.  St.  Rep.  652,  42  Atl. 
-333;  Robbins  v.  Springfield  Street  R.  Co.  165 
Mass.  30,  42  N.  E.  334;  Bass  v.  Norfolk  R. 
A  Light  Co.  100  Va.  1,  40  S.  E.  100;  Ernst 
V.  Hudson  River  R,  Co.  36  N.  Y.  9,  90  Adl 
i>ec.  761 ;  Garrity  v.  Detroit  Citizens*  Street 


R.  Co.  112  Mich.  369,  37  L.R.A.  529,  70  N. 
W.  1018;  Dobert  v.  Troy  City  R.  Co.  91  Hun, 
28,  36  N.  Y.Supp.  106;  Smith  t.  Union 
Trunk  Line,  18  Wash.  351,  46  L.R.A.  169, 
51  Pac.  400;  Chicago  City  R.  Co.  t.  Robinson, 
127  111.  9,  4  L.R.A.  126,  11  Am.  St.  Rep.  87, 
18  N.  E.  772;  Weber  v.  Kansas  aty  Cable  R. 
Co.  100  Mo.  202,  7  LJI.A.  819,  18  Am.  St. 
Rep.  641,  12  S.  W.  804,  13  S.  W.  687. 

There  is  no  rule  of  law  which  required 
plaintiff,  after  he  had  alighted  from  de- 
fendants' south-bound  car,  to  stop  and  wait 
until  the  south-bound  car  had  passed  out 
and  given  him  an  unobstructed  view  of  the 
north-bound  track. 

Cincinnati  Street  R.  Co.  v.  Whitcomb,  14 
C.  C.  A.  183,  31  U.  S.  App.  374,  66  Fed.  916. 


t.o  permit  passengers  to  alight,  in  passing  at 
^oo  high  a  rate  of  speed,  or  in  failing  to 
<?ome  to  a  stop  or  sound  warnings,  does  not 
£ibsolve  a  passenger  alighting  trom  the  sta- 
t.ionary  car  and  desiring  to  cross  the  other 
track  from  the  duty  lo  exercise  vigilance  for 
liis  own  safety.  Doyle  v.  Albany  R.  Co.  6 
App.  Div.  601,  39  N.  Y.  Supp.  440;  MacLeod 
V.  Graven,  19  0.  C.  A.  616,  43  U.  S.  App.  129, 
73  Fed.  627. 

And  a  passenger  on  a  street  car  cannot 
rely  upon  the  rule  that,  being  a  passenger, 
lie  has  a  right  to  assume  that  the  company 
will  do  nothing  to  put  him  in  danger  when 
flighting;  and  that  in  that  respect  he  stands 
on  a  different  footing  from  a  pedestrian 
crossing  a  track,  where  ne  attempts  to  alight 
at  a  crossing  from  a  car  in  full  motion,  so 
that  the  servants  on  the  approaching  car 
have  no  reason  to  suspect  that  he  or  anyone 
^Ise  will  be  in  the  act  of  getting  off.  Weber 
V.  Kansas  City  Cable  R.  Co.  100  Mo.  194.  7 
L.R.A.  819,  18  Am.  St.  Rep.  641,  12  8.  W. 
«04,  13  S.  W.  687. 

Beyond  stating  that  a  street  railway  com- 
pany is  bound  to  stop  its  cars  at  crossings 
long  enough  to  permit  passengers  to  get  on 
and  off  with  safety;  and  that  the  servants 
in  charge  of  an  approfiching  car  on  the  other 
track  are  bound  to  govern  their  conduct  ac- 
<?ordingly,  and  to  exercise  reasonable  care 
for  the  safety  of  passengers  alighting;  and 
that  the  latter  are  bound  to  exercise  due 
diligence  for  their  own  safety,  and  cannot 
rush  blindly  around  the  end  of  the  car  and 
onto  the  other  track  without  making  any 
■efSort  to  ascertain  whether  or  not  a  car  is 
approaching, — no  general  rules  can  be  laid 
<lown  as  to  when  a  passenger  who,  upon 
alighting  and  passing  around  the  end  of  the 
'Car,  is  injured  by  a  car  on  the  other  track. 
tnay  recover,  since  each  case  must  be  judged 
\>j  its  own  particular  facts.  And  as  a  gen- 
-eral  rule  the  question  of  the  negligence  of 
the  street  railway  company  and  the  con- 
trrbutory  negligence  of  the  passenger  will 
t)€  left  to  the  jury. 

In  the  following  cases,  in  addition  to  the 
oases  of  Pelletreau  v.  Metropolitan  Street  R. 
Co..  Chicago  City  R.  Co.  v.  Robinson,  and 
Capital  Traction  Co.  ▼,  Lusby,  above  cited, 
4L.R.A.(N.S.) 


the  questions  of  negligence  and  contributory 
negligence  were  submitted  to  the  jury,  and 
a  verdict  returned  for  the  plaintiff:  Cohen 
V.  Metropolitan  Street  R.  Co.  63  App.  Div. 
165,  71  N.  Y.  Supp.  268,  where  the  passen- 
ger, after  alighting  and  passing  around  a 
car,  looked  in  both  directions  for  approach- 
ing cars,  and  saw  one  over  60  feet  away, 
and  then  started  to  cross  the  tract,  and, 
just  as  he  was  passing  from  the  track,  was 
struck  and  carried  by  the  car  a  distance  of 
63  feet,  while  the  motorman  testified  that 
the  car  could  have  been  stopped  within  26 
feet;  Stevens  v.  Union  R.  Co.  75  App.  Div. 
602,  78  N.  Y.  Supp.  624,  Affirmed  in  176  N. 
Y.  607,  68  N.  K.  1125,  where  the  motorman 
of  the  car  which  struck  the  plaintiff  admit- 
ted that  he  had  observed  the  car  from  whidi 
the  plaintiff  alighted  coming  to  a  stop,  and 
had  slackened  his  speed,  but  the  evidence 
showed  that  his  car  approached  without 
warning,  and  did  not  stop  until  it  had  passed 
some  40  or  45  feet  beyond  the  place  where 
the  passenger  was  struck,  which  was  a  much 
frequented  croeaing;  Smith  v.  Union  Trunk 
Line,  18  Wash.  351,  45  L.11.A.  169,  61  Pac. 
400,  where  the  plaintiff  stepped  off  one  car 
at  a  crossing  ana  attempted  to  walk  across 
the  other  track,  when  he  was  run  down  by  a 
car  on  the  other  track,  which  approached 
without  any  signals  being  given,  the  motor- 
man  on  which  was  engaged  in  conversation, 
and  so  did  not  see  the  plaintiff  in  front  of 
his  car  until  his  attention  was  called  to  him 
by  a  passengrer,  wnen  it  was  too  late  to 
avoid  a  collision. 

So,  a  verdict  directed  for  the  defendant 
was  reversed,  and  the  question  of  contrib- 
utory negligence  held  to  be  for  the  jury,  in 
Cincinnati  Street  R.  Co.  v.  Snell.  54  Ohio  St. 
197,  32  L.R.A.  276,  43  N.  E.  207,  where  a 
passenger,  after  passing  around  the  end  of 
the  oar  from  which  he  had  alighted,  was 
struck  by  a  car  on  the  other  track,  moving 
at  a  rapid  rate  of  speed  without  any  warn- 
ing being  given,  although  the  passenger 
failed  to  look  in  both  directions  for  the  ap- 
proach of  the  car;  since  the  court  held  the 
company  had  been  guilty  of  gross  negli- 
gence, and  the  passenger,  while  bound  to  an- 
ticipate that  a  car  might  be  coming  on  tha 
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Marshall,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  $10,000  damages  for 
personal  injuries  received  by  the  plaintiff 
ou  the  6th  of  June.  1901,  about  half  past  6 
o'clock  P.  M.,  in  consequence  of  a  collision 
with  the  defendants'  street  car,  at  the  cor- 
ner of  Vaudiventer  avenue  and  Page  ave- 
nue, in  the  city  of  St.  Louis.  There  was  a 
verdict  and  judgment  for  the  plaintiif  for 
$6,000,  from  which  the  defendants  a;    caled. 

The  issues: 

The  petition  alleges  that,  at  the  time  of 
the  accident,  the  defendants'  cars  were  pro- 
vided with  a  bell  or  gong,  "which  it  was 
customary  and  usual  for  said  motorman  to 
ring,  for  the  purpose  of  warning  persons  of 
the  approach  of  said  car,  whenever  .said  mo- 
torman had  reason  to  anticipate  the  sud- 
den appearance  of  persons  upon  or  near  the 
track  on  which  the  car  was  running,"  and 


were  further  provided  with  a  brake  for  stop- 
ping the  car  or  checking  the  speed  there- 
of; that  on  the  day  named  the  plaintiff  wa» 
a  passenger  on  one  of  defendants*  car^, 
going  south  on  Vandiventer  avenue,  and  that^ 
when  the  car  reached  the  south  side  of  Pa^rc 
avenue,  it  was  stopped  for  the  purpose  of 
permitting  passengers  to  alight  from  said 
car;  that  plaintiff  alighted  from  ^aid 
car,  and  was  proceeding  in  the  rear  thereof, 
along  the  south  side  of  Page  avenue,  goin^ 
from  the  west  track  of  defendants  to  the 
1  pavement  on  the  east  side  of  ^'andiventer 
j  avenue;  that  as  he  approached  the  ea>t 
I  track  of  defendants'  railroad,  upon  said  Van- 
I  di venter  avenue,  and  was  al)out  to  cross  the 
same,  a  north-bound  car,  in  charge  of  de- 
fendants' servants,  as  aforesaid,  carelessly 
and  negligently  ran  into  plaintiff  ami 
knocked  him  down,  and  injured  him  in 
a   painful   manner;    that   the  injuries   were 


other  track,  was  not  required  to  anticipate 
that  it  would  come  at  such  a  dangerous  rate 
of  speed,  and  he  was  required  to  use  such 
caution,  only,  as  men  of  ordinary  prudence  j 
would  have  used. 

And  again,  m  Wallen  v.  North   Chicago 
Street  R.  Co.  82  III.  App.  103,  a  judgment 
for  defendant,  rendered  on  a  verdict  which  I 
the  jury  were  directed  to  find,  was  reversed.  | 
and  the  case  held  to  be  for  t\\o  jury,  where  ; 
a  woman,  accompanied  by   a  child,   passed  | 
around  the  end  of  a  street  car  frt»m  which  ' 
she  had  alighted  at  a  crossing  for  the  pur-  | 
pose    of    crossing   the    street,    and,    as    slie 
reached  the  center  of  the  other  track,  be-  , 
came  aware  that  a  car  was  approacliing  ami  ; 
was  close  to  her,  when  she  swung  iier  child  ! 
across  the  track  and  out  of  danger,  luit  was  , 
unable  to  save  herself,  and  there  was  evi-  | 
dence  that  the  car  was  running  at  from  j2 
to  15  or  16  miles  an  hour,  and  tiiat  no  bell 
or  signal  was  sounded,  and  the  plaintiff  tes- 
tified that,  as  she  moved  around  the  rear  end 
of  the  car  from  which  she  a1ighte<l  she  could 
see   a   distance   of   from    two    to   three   car 
lengths,  and  saw  no  car  approaching. 

And  in  Dobert  v.  Tn»y  City  R.  Co.  91  Hun. 
'28,  36  X.  Y.  Snpp.  10.').  where  a  passenger, 
who,  after  alighting  and  passing  around  the 
end  of  the  car,  Avas  struck  by  a  car  on  the 
other  track,  looked  in  ihe  direction  of  the 
approaching  car,  which  did  not  slacken  its 
speed  on  approaching  the  crossing  or  give 
any  signal  of  its  approach,  while  the  rules 
of  the  company  required  that,  when  a  car 
was  standing  upon  a  crossing,  the  operators 
of  a  car  moving  in  the  opposite  direction 
should  slack  up  before  reaching  the  cross- 
ing,—  it  was  held  that  a  nonsuit  should  not 
have  been  granted,  and  the  question  of  neg- 
ligence and  contributory  negligence  should 
have  been  left  to  the  jury. 

But  in  Toledo  C'onsol.  Street  R.  Co.  v. 
TAitterbeck,  11  Ohio  C.  C.  270.  where  the  pifi- 
senger  passed  around  the  rear  end  of  the  car 
from  which  he  alighted,  and  stepped  upon 
the  other  track  of  the  street  railway  with- 
out looking  up  or  down,  to  the  right  or  to 
4L.R.A.(N.S.} 


the  left,  or  making  any  examination  io  see 
whether  the  car  was  coming,  which,  when  it 
struck  him,  was  near  the  usual  stopping- 
place,  was  going  very  slowly,  and  wa* 
brought  to  a  stop  immediately  attcrward, 
the  case  was  left  to  the  jury,  and  a  verdict 
returned  for  the  defendant. 

And  in  the  following  cases  a  verdict  was 
directed  for  the  defendant:  Doty  v.  !>- 
troit  Citizens'  Street  H.  (  o.  129  Vlich.  4U4. 
88  2S.  W.  1050,  where  a  man  of  intelligenci-,. 
familiar  with  the  running  of  street  car>. 
swung  off  a  oar  at  a  street  crossing,  and 
started  to  cross  the  track  in  the  rear  of  the 
car  he  had  just  left,  and  was  struck  by  a 
car  which  was  shut  off  from  his  line 
of  vision  by  the  car  he  h:'.  1  left,  al- 
though he  testified  that  he  looked  i\j> 
the  street  as  he  swunij  off  the  car,  and 
that  he  Avas  looking  and  listening  as  he  ap- 
proached the  track:  simc  the  court  held  that 
by  a  moment's  delay,  allowing  the  car  in- 
had  left  time  to  move  forward,  he  wouhl 
have  had  a  view  of  the  track,  which  won  let 
have  enabled  him  to  see  any  approaching  <n?^ 
and  that,  if  he  had  exercised  ordinary  car** 
before  attempting  to  step  upon  the  track, 
he  would  have  seen  the  car:  Harten  v. 
Hrightwood  R.  Co.  18  App.  1).  C.  260.  where- 
the  plaintiff,  who  was  in  the  habit  of  riding- 
on  street  cars,  and  was  familiar  with  the 
place  at  which  she  alighted,  and  knew  that  :i 
car  might  pass  on  the  (»pposite  track  at  any 
minute,  alighted  from  a  car  and  pa^^scit 
around  the  rear  across  the  a<ljaccnt  tra<'k. 
in  doing  which  she  was  run  down  anil  in- 
jured by  a  car  coining  from  the  oppo-<!iie' 
direction,  although  she  testified  that  she- 
looked  up  and  down  the  tracks  and  saw  n<> 
car  approaching,  Avhere  there  was  nothing  to 
prevent  her  fn»m  seemir  Hie  coming  car  for 
a  distance  of  oetween  3lK)  and  400  yard",  and 
the  sun  was  shining  brightly,  and  the  ap- 
proaching car  was  moving  at  an  ordinary- 
rate  of  speed:  Creamer  v.  West  End  Street 
R.  (^o.  l.lfi  ;Mhss.  :}20.  16  L.R.A.  4!)0.  Z2  Am. 
St.  Rep.  4.')0.  31  X.  E.  301.  where  a  passenger 
stepped  from  a  street  car  which  was  slow- 
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<'aused  '*by  the  carelessness  and  negli- 
;renc-e  of  defendants'  servants  in  operat- 
iii;r  its  cars  in  the  following  respeets,  to 
Avit:  That  immediately  prior  to  the  happen- 
ing of  the  said  injury,  and  while  aaid  south - 
lN)nnd  car  was  dinrh urging  it;^  passengers 
upon  the  street  on  the  south  side  of  Page 
avenue,  defendants'  servants  in  charge  of 
*»ai<l  car  carelessly  and  negligently  failed  to 
give  the  plaintilT,  as  he  was  alighting  from 
mud  car.  and  was  almut  to  cross  defendants' 
ea^twanlly  track,  any  warning  of  the  fact 
that  s-.iid  north-bound  car  was  approaching 
and  was  near  to  the  south  side  of  Page  ave- 
inie:  that  while  said  south-l)ound  car  was  so 
<lis<-liarging  its  passcngei^  as  aforesaid,  in- 
<'luding  the  plaintiff,  said  north-bound  car  I 
^as  negligently  permitted  to  run  at  a  high  i 
and  dangerous  rate  of  speed,  as  it  ap- 
]iroached  and  passed  the  corner  of  Page 
avenue;  that  notwithstanding  the  lact  that  ' 

ing  up  but  still  in  motion,  and  passed  across  i 
tlie  track  in  front  of  an  electric  car  going  in  ! 
the    opposite    direction    at    the    rate    of    15 
niiles  an  hour,  whii-h  was  lighted  and  could 
ho  plainly  seen,  and  the  gong  of  which  was  ' 
THiging;  and  there  was  nothing  to  show  that  I 
his-  senses  were  defective  or  that   he  exer- 
<*ised  any  care  or  caution,  although  his  fel- 
low passengers  shouted  to  him  to  stop;  (liar- 
■dina  v.  St.  Louis  &  M.  River  R.  (Jo.  18r>  AIo. 
^30,  84  S.  \V.  928,  where  a  passenger,  famil- 
iar   with    the    movements    of    street    cars, 
alighted  from  a  car  at  a  crossing,  and,  ])ass- 
ing  around  it,  paused  an<l   listened  for  the 
i^ound  of  a  gong,  and,  hearing  none,  stepped 
upon  the  other  track  without  looking,  and 
was  struck  by  a  car,  although  the  defendant 
was  negligent  in  running  a  car  past  a  sta- 
tionary car  at  a  high  rate  of  speed  and  with- 
out   sounding    the   gong. 

And  plaintiff  was  held  to  he  properly  non- 
suited in  Buzbv  v.  Philadelphia  Tniction  ('o. 
120  Pa.  550.  12  Am.  St.  Rep.  919,  17  Atl. 
895.  where,  after  alighting  from  a  car.  in- 
stead of  waiting  for  it  to  pass  on.  he  turned 
slmrply  around  the  rear  of  it.  and  started 
a  cross*  the  other  track  without  looking,  and 
"was  struck  by  another  car,  which  was  up<m 
him  the  instant  he  set  foot  upon  the  track. 

In  the  following  cases,  in  all  of  which  it 
appeared  that  the  plaintiff,  after  alighting 
from  one  car,  failed  to  wait  for  it  to  pass  on, 
hut  started  immediately  around  the  end  of 
It  and  stepped  upon  the  other  track,  navinir 
little  heed  to  his  surroundings  and  taking 
pnictically  no  precautions  for  his  safety, 
judgment  for  plaintitf  was  reversed  on  the 
ground  of  his  contributory  negligence:  Bal- 
timore Traction  Co.  v.  Helms.  84  Md.  515,  :h> 
L.R.A.  215.  36  Atl.  119;  Metropolitan  Street 
R.  Co.  v.  Ryan,  f59  Kan.  538.  77  Pac.  207: 
Deane  v.  St.  Tx)uis  Transit  Co.  192  Mo.  575, 
t)l  S.  W.  .505;  (Siardina  v.  St.  Louis  &  M. 
"River  R.  Co.  ^ttupra :  Indianapolis  Street  R. 
<'o.  V.  Tenner.  32  Ind.  App.  311,  67  N.  K 
1044:  Dovle  v.  Albanv  R.  Co.  5  App.  i)iv. 
^01.  .39  X.  Y.  Supp.  440. 

So.  a  verdict  for  plaintiff  was  reversed  in 
4L.R.A.(X.S.) 


his  view  of  the  south  crossing  at  Page  and 
Vandiventer  avenu<«s  was  o4)structed  by  de- 
fendants' south -bound  car,  and  he  had  rea- 
son to  anticipate  the  sudden  appearance  of 
persons   desirous   of   crossing  the   eastward 
;  track  of  said  road,  at  said  point,  the  motor- 
man  of  said  north-bound  car  negligently  and 
carelessly  failed  to  ring  his  gong  or  to  give 
any  warning  whatever  of  the  approach  of 
said  north -bound  car  to  Page  avenue,  and 
negligently   and   carelessly   failed  to  check 
!  the  speed  of  his  said  car,  or  to  have  said  car 
;  under  control;  and  that  the  said  motorman 
I  negligently  failed  to  keep  watch  for  persons 
'  approaching  said  eastward  track,  or  to  stop 
I  said  car  as  soon  as  he  could  have  done  after 
I  he  saw,  or  by  the  exercise  of  ordinary  care 
I  could  have  seen,  plaintiff  in  a  position  of 
danger.     Plaintiff    further   states    that   but 


for  the  carelessness  and  negligence  of  the  de- 
fendants' servants  in  operating  its  said  cars, 

Johnson  v.  Third  Ave.  R.  Co.  69  -App.  Div. 
247,  74  N.  Y.  Supp.  599,  on  the  ground  that 
there  was  no  evidence  which  would  justify 
a  finding  by  the  jury  that  the  defendant 
was  negligent  or  the  plaintiff  free  trom  con- 
tributory negligence,  where  it  appeared  that 
the  plaintiff,  after  alighting  from  a  car  and 
passing  around  the  end  to  the  other  track, 
stood  upon  the  side  of  the  track  and  waited 
for  a  truck  to  pass.  and.  as  it  passed,  stepped 
upon  the  track  immediately  in  front  of  an 
approaching  car,  and  the  plaintiff  said  he  did 
not  see  the  car.  although  a  man  who  accom- 
panied him  saw  it.  and,  if  the  plaintiff  had 
looked  before  he  attempted  to  cross  the  track 
after  the  truck  ha<l  i)assed,  he  could  have 
seen  the  car  and  avoided  the  accident,  and 
the  only  negligence  alleged  against  the  de- 
fendant was  the  failure  of  the  motorman  to 
ring  the  bell.  But  the  court  said  that  the 
situation,  the  car  being  immediately  behind 
the  truck,  with  no  reason  for  the  motorman 
to  suppose  that  anyone  would  step  upon  the 
track  in  front  of  the  approaching  car  when 
it  was  plainly  visible,  would  not  justify  a 
1  finding  of  negligence;  but  that,  even  if  it 
^\tiuld  justify  such  a  finding,  the  proof 
showed  that,  if  the  plaintiff  had  taKen  any 
precautions,  he  would  have  seen  the  car  and 
avoided  the  accident. 

In  S towers  v.  Citizens'  Street  R.  Co.  21 
Tnd.  App.  434,  52  X.  K.  710,  a  special  verdict 
was  returned  'by  the  jury  finding  that  the 
plaintiff,  at  midnight,  stepped  from  a  street 
car  in  motion  .some  15  or  20  feet  north  of  a 
crossing,  and.  passing  hurriedly  behind  the 
car,  walked  into  the  side  of  a  car  coming  in 
the  opposite  direction  on  a  parallel  track, 
which  was  lighted  with  electricity  and  plain- 
ly visible,  but  failing  to  find  that  defendant 
was  negligent  or  plaintiff  free  from  contrib- 
utory negligence.  I'pon  this  verdict  thecoiirt 
rendered  judgment  in  favor  of  the  defend- 
ant, whicii  was  aflirmed  upon  appeal,  upon 
the  ground  that  the  court  could  not  say.  as 
matter  of  law.  from  the  facts  found,  that 
plaintifTs  conduct  was  chat  of  a  reasonably 
prudent  person. 
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as  aforesaid,  the  injuries  herein  complained 
of  would  never  have  happened/'  The  an- 
swer is  a  general  denial,  coupled  with  a  plea 
of  contributory  negligence,  in  that  the 
plaintiff  stepped  upon  or  near  the  railway 
track  while  the  car  of  the  defendants'  was 
in*  close  proximity  to  him,  and  in  that  the 
plaintiff  failed  to  look  or  listen  or  heed  the 
approach  of  the  car.  The  reply  is  a  general 
denial. 

The  case  made  is  this: 

Vandi venter  avenue  runs  north  and  south. 
Page  avenue  runs  east  and  west.  The  de- 
fendants have  a  double  street  car  track  on 
Vandi  venter  avenue.  The  south -bound  cars 
run  on  the  west  track,  and  the  north -bound 
cars  run  on  the  east  track.  The  space  be- 
tween the  said  two  tracks  is  4  feet  8  inches 
according  to  the  plaintiffs  statement,  or  5 
feet  according  to  the  defendants'  statement. 
The  space  between  the  passing  cars  is  10 
inches  according  to  the  plaintiff's  statement, 
and  1  foot  according  to  the  defendants' 
statement.  The  plaintiff  lived  on  the  south 
side  of  Page  avenue,  and  east  of  Vandi  ven- 
ter. He  worked  down  town.  On  the  day 
of  the  accident,  as  was  his  custom,  he  took 
the  car  to  go  home,  which  would  take  him 
west  to  Vandiventer  avenue,  and  thence 
south  to  Page  avenue.  When  the  car 
reached  the  south  crossing  of  Page  avenue 
on  Vandiventer  avenue,  a  passenger  alighted 
therefrom  before  the  car  stopped,  and 
crossed  Vandiventer  avenue  towards  the 
•ast.  When  the  car  stopped,  the  plaintiff 
alighted,  and  immediately  passed  around 
the  rear  of  the  south-bound  car,  for  the  pur- 
pose of  crossing  Vandiventer  avenue  to- 
wards the  east,  in  order  to  reach  his  home. 

The  testimony  of  the  plaintiff  tends  to 
prove  that,  as  he  passed  along  the  rear  of 
the  south-bound  car,  he  listened  for  the  bell, 
to  see  if  a  north-bound  car  was  approaching, 
and  heard  no  bell,  and  that  no  bell  was 
sounded;  that  his  view  to  the  south  was  ob- 
structed by  the  south-bound  car,  from  which 
he  had  alighted,  so  that  he  could  not  see 
whether  a  north-bound  car  was  approach- 
ing; that  as  he  passed  to  the  east  side  of 
the  south-bound  car,  he  stooped  to  look 
toward  the  south  for  a  north-bound  car,  and 
at  that  time  he  was  "a  little  over  the  west 
track,  one  foot  over  the  west  track.  I  guess, 
with  my  left   foot  I   went   over   a  little. 

Q.  Had  you  gotten  as  far  as  the  north- 
bound track  when  you  saw  the  car? 

A.  Yes,  sir. 

Q.  You  just  now  told  me  that  you  had 
gotten  to  the  comer  of  that  car. 

A.  Yes,  sir. 

Q.  The  corner  nearest  to  your  house? 

A.  Yes,  sir. 
4L.RA.(N.S.) 


Q.  The  comer  is  between  the  east  track 
and  the  west  track,  isn't  it? 

A.  Yes,  sir. 

Q.  Had  you  gotten  as  far  as  the  east 
track,  the  car  track  that  goes  north, — ^ha(t 
you  gotten  that  far? 

A.  Pretty  near  it,  near  that. 

Q.  Then  you  had  not  gotten  that  far;  yoi> 
say  you  had  gotten  or  had  stepped  beyond 
the  west  track  with  your  left  foot? 

A.  Yes,  sir;  the  west  track  with  my  left 
foot,  yes;  that  is  right. 

Q.  Do  you  remember  how  you  turned 
back? 

A.  I  can  remember  that  when  I  saw  the- 
car  coming  I  turned  right  back  with  my 
body,  at  the  same  time  the  car  stmck  me 
on  my  right  shoulder, — ^the  car  mnning' 
north,  the  car  on  the  east  track, — and  i 
fell  down,  and  I  fell  unconscious. 

For  the  plaintiff  Miss  Caroline  Zwalhas. 
a  mu^ic  teacher,  testified:  That  she  lived 
in  a  flat,  upstairs,  on  the  south  side  of  Pag«*^ 
avenue,  three  doors  east  of  Vandiventer 
avenue.  That  "I  was  looking  out  of  my 
window,  and  I  saw  Mr.  Horastein  coming^ 
towards  his  house,  and  just  as  he  was  about 
to  cross  the  east  track  he  turned  his  head 
to  the  south,  and  then  I  heard  someone 
halloo,  liook  out!'  Just  that  instant  the- 
car  stmck  him." 

Q.  Where  was  Mr.  Homstein  when  yott 
first  saw  him? 

A.  He  was  right  behind  the  south -bound 
car. 

Q.  In  what  track,  or  where  about  in  the 
street  ? 

A.  On  the  west  track. 

Q.  You  saw  him  coming  east  towards  hi» 
home? 

A.  Yes,  sir. 

Q.  On  what  side  of  Page  avenue? 

A.  On  the  south  side. 

Q.  He  was  coming  on  the  south  side, — and 
when  you  saw  him  he  was  there? 

A.  He  was  on  the  track — on  the  west 
track — the  first  time  I  saw  him,  and  then 
he  was  coming  towards  the  east  track.  He 
stooped  and  looked  around  to  the  south. 

Q.  Will  you  show  the  jury  exactly  how  he 
stopped  ? 

A.  Well,  he  was  walking  this  way  [indi- 
cating], as  if  looking  behind  something,  just 
as  a  person  would  when  looking  behind 
something  that  was  there. 

Q.  Where  was  he,  do  you  say,  when  he 
stooped  as  if  looking  behind  something? 

A.  Well,  on  the  track. 

Q.  How  IS  that? 

A.  On  the  track,  on  the  west  track,  or  m 
little  beyond,  a  little  more  to  the  east. 

Q.  A  little  beyond  the  west  track? 

A.  Yes,  sir;  on  the  east  sideu 
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Q.  Which  direction  did  he  look? 

A.  To  the  south. 

Q.  With  reference  to  that  action  on  his 
part,  when  was  he  struck  ? 

A.  Just  as  1  saw  him  do  that  movement 
somebody  hallooed  out,  "Look  out/'  and 
then  he  was  struck  just  the  same  time. 
Those  three  things  went  all  together,  I 
could  not  say  it  as  quick  as  it  was  done. 

Conrad  Cohnheim,  the  passenger  who 
alighted  ahead  of  the  plaintiff,  testified  for 
the  defendants,  and  said  that  he  got  oif  of 
the  car  before  it  stopped,  and  had  crossed 
the  track  going  eastwardly.  He  then  testi- 
fied as  follows: 

Q.  At  the  time  you  got  off,  did  you  see 
Mr.  Homstein? 

A.  I  did  not. 

Q.  When  did  you  first  see  him? 

A.  I  first  seen  him  when  I  crossed  the 
tracks,  and  he  was  coming  around  the  car, 
the  rear  end  of  the  car. 

Q.  Which  end  was  he  coming  in? 

A.  He  was  coming  east. 

Q.  What  direction  was  he  facing? 

A.  He  was  facing  slightly  northeast. 

Q.  When  you  saw  him  state  whether  he 
was  standing  still  or  moving  ? 

A.  He  was  moving  when  I  first  saw  him. 

O.  Did  you  see  this  north-bound  car  com- 
ing? 

A.  Yes,  sir,  I  did. 

Q.  What,  if  anything,  did  you  say  to  Mr. 
Homstein  at  that  time? 

A.  When  I  got  across  the  street,  at  the 
east  crossing  of  Vandiventer  and  Page  ave- 
nue, I  turned  around  and  I  seen  the  car,  and 
I  hallooed  to  him  to  stand  back. 

Q.  In  what  tone  did  you  halloo? 

A.  A  very  loud  tone. 

Q.  Louder  than  you  are  speaking  now? 

A.  Yes,  air;  a  good  deal  louder. 

Q.  He  was  then  looking  in  your  direction, 
was  he? 

A.  Yes,  sir. 

Q.  State  whether  or  not,  a't  any  time, 
after  he  started  towards  the  east  track,  you 
saw  him  look  towards  the  south. 

A.  I  did  not. 

Q.  Did  you  see  the  car  strike  him  ? 

A.  Yes,  sir;  I  did. 

Q.  What  portion  of  the  car  struck  him  ? 

A.  Why,  the  front  end  of  the  platform; 
that  is,  the  northwest  comer  of  the  dash- 
board. 

Q.  Did  you  see  the  north -bound  car  stop? 

A.  Yes,  sir. 

Q.  Where  was  it  when  it  stopped  ? 

A.  The  rear  end  stopped  about  10  feet 
from  where  it  struck  him.    .    .    . 

Q.  State  whether  or  not,  at  any  time  after 
Mr.  Homstein  started  towards  the  east  be- 
hind the  south-bound  car,  you  saw  him  atop 

before  he  was  hit.  ■ 
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A.  Well,  I  don't  know  as  he  did  stop;  he 
simply  was  walking  along  and  seemed  to 
look  more  towards  the  north. 

Q.  And  vras  in  that  position? 

A.  And  was  in  that  position  when  he  waa 
stmck. 

The  testimony  of  Miss  Zwalhas  was  that 
the  bell  of  the  north -bound  car  was  not 
rung.  Mrs.  Fleming,  a  witness  for  the 
plaintiff,  who  was  more  than  100  feet  west 
of  Vandiventer  avenue,  testified  that  she 
heard  the  car,  from  its  noise,  coming  north, 
half  a  block  away  from  the  crossing.  The 
testimony  of  the  defendants'  witness  Cohn- 
heim  was  that  he  did  not  remember  hearing 
any  gong  sounded  on  the  north -bound  car. 
It  is  conceded  in  the  briefs  that  the  car  was 
running  at  a  speed  of  7  miles  an  hour,  and 
that  the  grade  on  Vandiventer  avenue,  at 
the  point  of  collision,  was  a  slight  up-grade 
towards  the  north.  Over  the  objection  and 
exception  of  the  defendants,  the  plaintiff 
read  in  evidence  a  rule  of  the  defendants  as 
folk>ws:  ''When  passing  a  car  that  is  dis- 
charging 'passengers,  or  when  at  or  near  the 
crossings,  the  gong  should  be  sounded  once 
when  within  100  feet  of  each  other,  and  once 
when  half  way  past.  The  current  must  be 
turned  off,  and  the  car  slowed  up  so  that  it 
could  be  stopped  instantly  in  case  any  per- 
son should  attempt  to  cross  the  track  in 
front  of  the  moving  car.  The  gong  must 
also  be  sounded  150  feet  before  the  crossing,, 
at  all  streets  both  day  and  night." 

At  the  close  of  the  plaintiff's  case,  and 
again  at  the  close  of  the  whole  case,  the 
defendants  demurred  to  the  evidence.  The 
court  overruled  the  demurrers  and  the  de- 
fendants excepted,  and  now  assign  that  rul- 
ing as  the  chief  error  relied  on. 

1.  The  first  error  assigned  is  the  refusal 
of  the  trial  court  to  give  the  instruction 
asked  for  a  nonsuit.  The  case  was  formerly 
tried  and  resulted  in  a  verdict  for  the  plain- 
tiff for  $1,000.  The  defendants  appealed  to 
the  St.  Louis  court  of  appeals,  where  the 
judgment  was  reversed,  and  the  cause  re- 
manded. The  majority  of  the  court  (Judges 
Barclay  and  Goode)  voted  in  favor  of  a  re- 
versal, because  of  the  failure  of  the  trial 
court  to  give  an  instruction  in  reference  to- 
joint,  mutual,  and  concurring  negligence. 
Bland.  P.  J.,  wrote  the  opinion,  and  held 
that  the  demurrer  to  the  evidence  should 
have  been  sustained ;  thus  making  tbe  court 
unanimous  in  favor  of  a  reversal;  the  two 
named  being  in  favor  of  remanding,  while 
the  one  was  in  favor  of  reversing  without 
remanding.  The  case  is  reported  in  97  Mo. 
App.  271,  70  S.  W.  1105.  The  opinion  of 
Bland,  P.  J.,  upon  the  question  now  being 
considered,  is  so  terse,  lucid,  and  convincing- 
that  it  is  a  pleasure  to  reproduce  it  here.  It 
is  as  follows:    'Defendant  insists  that  its 
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<leimiiTcr  to  plaintifTs  evidence  should  have 
l)Pen  given.  In  the  circumstances  of  the 
<ase  negfipence  of  defendant  is  not  to  be  in- 
ferred from  the  mere  happenin^jf  of  the  in- 
jury. ^^urphy  V.  Wahash  R.  Co.  115  Mo.  Ill, 
21  *S.  W.  862-  Yaniell  v.Kansas  City,  Ft.  S.  & 
M.  R.  Co.  113  Mo.  570,  18  L.R.A.  590,  21  S. 
W.  I;  Harper  v.  Standard  Oil  Co.  78  Mo. 
App.  338;  Breen  v.  St.  J^uis  Cooperage  Co. 
oO  ]Mo.  App.  202.  There  is  no  evidence  in 
support  of  the  first,  second,  or  fourth  alle- 
gation of  negligence  in  the  petition.  In  re- 
spect to  the  third  allegation  of  negligence, 
the  failure  to  give  the  warning  signal,  it 
is  unquestionably  the  law  that  the  duty  of 
the  motorman  in  charge  of  the  car  running 
north  was  to  have  sounded  the  gong  on  ap- 
proaching the  crossing.  The  omission  of 
"this  duty  was  negligence.  Dixon  v.  Chicago 
&  A.  R.Co.  109  Mo.  413,  18  L.R.A.  792,  19  S. 
AV.  412;  Weller  v.  Chicago,  M.  &  St.  P.  R. 
<o.  164  Mo.  loc.  cit.  lO.^,  80  Am.  St.  Rep. 
592,  64  S.  W.  141.  While  there  is  no  direct 
proof  that  the  signal  was  not  given,  there  is 
negative  evidence  of  the  fact,  and  it  w^as 
within  the  power  of  the  defendant  to  have 
proved  affirmatively  by  the  motorman  in 
charge  of  the  car,  if  it  was  a  fact,  that  the 
warning  was  given.  Defendant  failed  to 
produce  the  motorman  as  a  witness,  or  to 
account  for  his  absence.  The  negative  e vi- 
olence of  the  failure  to  give  the  warning  sig- 
nal and  the  failure  of  defendant  to  prove 
nliirmatively  that  it  was  sounded,  if  such 
was  the  fact,  was  sufficient  proof  of  the 
third  allegation  of  negligence  to  send  that 
issue  to  the  jury,  and  there  was  no  error  in 
refusing  defendant's  peremptory  instruction, 
imless  the  evulence  is  all  one  way  that 
plaintiff  was  guilty  of  such  contributory 
negligence  as  to  preclude  his  right  of  recov- 
ery, notwithstanding  the  defendant  wn- 
guilty  of  negligence  in  failing  to  pive  the 
warning  signal.  The  plaintiff  testified  thar 
"he  looked  for  the  north-bound  car  as  he  wa«« 
"moving  out  of  his  car.  but  he  saw  none:  that 
he  looked  and  listened  when  he  gc»t  off,  but 
that  he  neither  saw  nor  heard  the  approach- 
ing car.  He  could  not  sec  on  account  of  the 
obstruction  caused  by  the  car  he  had  nist 
left;  looking,  under  the  circunistjinc-.»s,  was 
■a  useless  performance.  The  car  from  which 
he  had  alighted,  he  testified,  liegan  to  move 
away  when  he  was  in  the  middle  )f  the 
west  track.  Had  he  then  halted  but  for  one 
moment,  the  car  that  was  obstructing  his 
vision  would  have  moved  away  and  he  could 
liave  seen  the  north -bound  car,  but  he  did 
not  take  this  precaution.  He  moved  on  to- 
wards the  east  track  without  halting  or  hes- 
itating, and  arrived  sufficiently  near  that 
track  just  in  time  to  come  in  contact  wiih 
the  corner  of  the  vestibule  of  the  car.  This 
was  negligence  of  the  most  pronounced  sort. 
4L.R.A,(N.S.) 


It  was  plaintiff's  duty,  in  the  circum- 
stances, to  have  stopped  and  waited  until  he 
could  see  whetner  or  not  there  was  an  ap- 
proaching car  on  the  east  track  before 
blindly  proceeding  to  cross  over  that  track. 
Wellei-  V.  Chicagi).  M.  &  St.  P.  R.  Co.  164 
Mo.,  loc.  cit.,  in8.  86  Am.  St.  Rep.  592,  64  S. 
W.  141 ;  Dlauhi  v.  St.  Ix)uis,  1.  M.  &  S.  R.  Co. 
139  Mo.  291,  40  S.  W.  890;  Kelsay  v.  Mis- 
souri P.  R.  Co.  129  Mo.  362.  30  S.*^  W.  339; 
Childs  V.  Bank  of  Missouri,  17  Mo.  214; 
Easley  v.  Missouri  P.  R.  Co.  113  Mo.  236.  20 
S.  W.  1073;  <'ull>ertson  v.  Metropolitan 
Street  R.  Co.  140  Mo.  35,  ,36  S.  W.  834;  Pin- 
ney  v.  Missouri,  K.  &  T.  R.  Co.  71  Mo.  App. 
577;  Lien  v.  I'hicago,  M.  &  St.  P.  R.  Co. 
79  Mo.  App.  475.  Common  prudence  would 
have  dictated,  when  the  south-bound  car  l>e- 
gan  to  move  away,  that  the  plaintiff  stop 
for  a  moment  that  he  might  have  an  unob- 
structed view  of  the  east  track  and  see 
whether  or  not  it  was  safe  to  proceed  across 
the  street.  His  failure  to  exerci.se  this  pre- 
caution was  negligence,  and  there  is  no  es- 
cape from  the  conclusion  that  this  act  of 
negligence  contributed  to  and  was  the  prox- 
imate cause  of  his  injury;  where  this  is  the 
case,  the  law  is  well  settled  that  no  recovery 
can  be  had.  Weber  v.  Kan.sas  City  Cable 
R.  Co.  100  Mo.  194,  7  L.R.A.  819,  18  Am.  St. 
Rep.  541,  12  S.  W.  804,  13  S.  W.  587;  Hogau 
v.  Citizens'  R.  Co.  150  Mo.  36.  51  S.  W.  473; 
Moore  v.  Kansas  (-ity.  Ft.  S.  &  M.  R.  Co. 
146  Mo.,  loc.  cit.  580,  48  S.  W.  487;  Corcoran 
V.  St.  lx)uis,  I.  M.  &  S.  R.  Co.  105  Mo.,  loc-. 
cit.  406,  24  Am.  St.  Rep.  394,  16  S.  W.  411, 
and  cases  cited;  Tesch  v.  Milwaukee  Elec- 
tric R.  &  Light  Co.  108  Wis.  593,  53  L.R.A. 
618,  84  N.  W.  823." 

There  is  substantially  no  difference  in  the 
facts  as  they  appeared  when  this  case  was 
before  the  court  of  appeals,  and  the  facta 
as  they  appear  in  this  record.  Counsel  for 
plaintiff  claim  that  the  evidence  here  is  dif- 
ferent from  the  evidence  there,  In  this,  that 
at  the  foriner  trial  there  was  no  evidence 
as  to  the  exact  speed  of  the  north -bound  car 
as  it  passed  Page  avenue;  whereas  at  the 
second  trial  defendants'  witnesses  admit  a 
speed  of  7  miles  an  hour;  also  that  at  the 
former  trial  there  was  only  negative  evi- 
dence that  the  bell  was  not  .sounded,  where- 
as here  there  is  positive  evidence  that  tli© 
bell  was  not  sounded.  These  considerations, 
however,  do  not  make  the  essentials  of  the 
case  here  presented  different  from  the  ca>e 
that  was  presented  to  the  St.  Louis  court  of 
appeals,  for,  conceding  the  speed  of  the  car 
to  have  been  7  miles  an  hour,  that  was  not 
an  unlawful  or  dangerous  rate  of  speed,  and 
was  not  shown  to  have  been  in  excess  of  the 
authorized  rate  of  speed;  and  there  is  no 
material  difference  between  the  negative  evi- 
dence  that  the  gong  was  not  .sounded  and 
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InsitiYe  evidence  that  it  was  not  sounded,  so 
far  as  the  question  of  whether  or  not  the 
plaintiff  had  made  out  a  prima  facie  case 
for  the  jury  was  concerned.  The  reasoning 
and  conclusions  of  Bhmd,  P.  J.,  above  quot- 
ed, are  strictly  in  harmony  with  the  rules  ot 
law  declared  by  thi's  court  in  the  opinion  of 
Valliant.  J.,  in  Giardina  v.  St.  Louis  &  M. 
River  R.  Co.  185  Mo.  330,  84  S.  W.  928.  In 
tliat  case  the  plaintiff  went  to  a  car,  going 
in  one  direction,  to  give  his  brother  a  Icey, 
and,  after  he  had  done  so,  crossed  in  the  rear 
of  that  car  and  was  injured  by  a  collision 
with  the  car  coming  in  the  opposite  direction 
on  the  other  track.  The  rule  of  the  company 
as  to  the  running  of  the  cars,  that  was  in- 
troduced in  this  case,  was  also  introduced  in 
that  case.  The  trial  court  sustained  a  de- 
murrer to  the  evidence  in  that  case,  and  the 
plaintiff  appealed;  and  the  correctness  of 
the  ruling  of  the  trial  court  was  the  sole 
point  decided  by  this  court.  Valliant,  J., 
said:  "Phiintiff  testified  that  he  had  noticed 
that  it  was  a  custom  of  the  company,  in  the 
operation  of  its  cars,  to  have  the  motorman 
oi  a  car  which  was  approaching  a  car  that 
had  stopped,  to  sound  his  gong  and  go  slow- 
ly, and,  knowing  this  custom,  he,  before  at- 
tempting to  cross  the  north  track,  paused 
behind  the  east-bound  car  and  listened,  but 
hearing  no  gong,  concluded  thai  no  car  was 
coming  west,  stepped  out,  and  was  struck. 
The  tracks  looking  east  from  where  the 
plaintiff  stood  were  straight  for  1,000  feet, 
and  the  car  coming  west  could  have  been 
seen  from  that  distance  if  one  had  been 
looking.  It  may  be  conceded  that  the  de- 
fendant was  negligent  in  running  its  car  at 
a  high  rate  of  speed  and  without  sounding 
the  gong,  past  a  standing  car  from  the  rear 
of  which  the  motorman  ought  to  have 
known  that  people  were  liable  to  pass.  It  is 
not  likely  that  the  peremptory  instruction 
was  given  on  the  theory  that  no  negligence 
of  the  defendant  was  shown,  but  rather  that 
the  plaintiff  failed  to  observe  that  degree  of 
care  that  was  to  be  expected  of  a  man  of 
ordinary  prudence,  and  that  his  negligence 
contributed  with  the  negligence  of  the  de- 
fendant to  produce  the  injury  complained  of. 
Plaintiff  was  familiar  with  the  location  and 
also  the  movements  of  the  car§;  he  had 
even  taken  such  notice  of  the  operation  of 
the  cars  that  he  was  aware  that  it  was  the 
custom  for  a  running  car,  passing  one  that 
had  stopped,  to  be  checked  in  its  speed  and 
its  gong  sounded  freely.  He  was  so  confi- 
dent of  this  custom  that  he  seemingly  on 
this  occasion  staked  his  life  on  its  observ- 
ance, for,  after  pausing  to  listen  for  the 
sound  of  the  gong  and  hearing  none,  he 
stepped  on  the  north  track,  or  in  front  of 
the  coming  car,  without  looking,  and  was 
itruck.    From  where  he  stood  the  body  of 


the  east-bound  car  shut  off  his  view  to  the 
east,  but  one  who  was  as  familiar  with  the 
movements  of  the  cars  as  he  said  he  was — 
in  fact,  any  man  of  common  experience  in 
the  plaintiff  8  place — should  have  known  that 
in  a  moment  the  east-bound  car  would  have 
gone  and  the  obstruction  to  his  vision  have 
been  removed.  But,  even  if  he  had  not  had 
that  moment  to  spare  he  could  have  leaned 
forward  beyond  the  line  of  the  standing  car  in 
perfect  safety  and  have  seen  the  west-bound 
car  coming.  The  measured  distance  be- 
tween the  tracks  was  6  feet  10  inches.  One 
witness  for  plaintitt  said  that  the  distance 
between  two  cars  passing  on  those  tracks 
was  about  1  foot,  but  he  also  said  that  the 
distance  between  the  tracks  was  about  4 
feet;  he  had  made  no  measure  for  either 
estimate;  he  was  short  2  feet  10  inches  In 
his  estimate  as  to  the  distance  between  the 
tracks.  But,  even  if  the  space  between  the 
passing  cars  was  only  one  foot,  it  was  suffi- 
cient to  enable  the  plaintiff  to  have  looked, 
and  if  he  had  looked  he  would  have  seen  the 
car  coming,  and  would  not  have  been  hurt. 
His  act  in  stepping  on  or  near  the  north 
track  without  looking  for  the  west -bound 
car  was  negligence,  and  it  contributed  to 
cause  the  accident.  If  authorities  are  need- 
ed to  sustain  ihis  view  of  the  law,  they  may 
be  found  in  the  cases  ciieu  in  the  brief  for 
respondent;  and  the  cases  cited  in  the  brief 
for  appellant  are  not  to  the  contrary."  In 
that  case  it  appeared  that  the  car  that 
struck  the  plaintiff  was  running  at  a  high 
rate  of  speed,  and  without  sounding  the 
gong  while  passing  the  standing  car,  and 
thus  it  was  shown  that  the  defendant  was 
guilty  of  negligence;  but  a  recovery  by  the 
plaintiff  was  denied  solely  on  the  ground 
that,  although  defendant  was  negligent,  the 
plaintiff  was  also  guilty  of  such  contribu- 
tory negligence  as  barred  his  recovery. 
There  is  no  substantial  difference  between 
that  case  and  the  case  at  bar,  except  in  this, 
that  here  it  is  not  shown  that  the  car  was 
running  at  a  high  rate  of  speed,  but,  on  the 
contrary,  it  is  conceded  that  the  car  was 
running  only  7  miles  an  hour,  and  that  rate 
of  speed  is  not  shown  to  have  been  an  unau- 
thorized rat^;  nor  was  it  negligence  in  itself. 
The  principal  contention  of  the  plaintiff 
here  is  that  there  is  no  law  which  requires 
him  to  stop  until  the  car  from  which  he  had 
alighted  had  moved  away,  so  as  to  afford  an 
unobstructed  view  of  the  north-bound  car. 
But.  even  if  this  contention  be  conceded  to 
the  plaintiff,  nevertheless,  it  is  and  must  be 
admitted  that  the  common- law  duty  was 
east  upon  the  plaintiff  to  exercise  ordinary 
care,  before  stepping  upon  the  north-bound 
track,  or  getting  so  close  thereto  as  that  a 
collision  with  a  car  thereon  was  almost  in- 
evitable, to  discover  whether  or  not  there 
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was  a  car  approaching  on  the  north-bound 
track.  The  argument  of  the  plaintiff  is 
that  there  was  only  a  space  of  43^  feet  be- 
tween the  two  tracks,  and  a  apace  of  only 
10  inches  between  the  passing  cars;  and  that 
the  plaintiff  could  not,  by  the  exercise  of 
ordinary  care,  have  discovered  the  approach 
of  the  car  on  the  north-bound  track,  because 
there  was  not  space  enough  between  tlie 
passing  cars  for  him  to  have  looked  around 
the  rear  of  the  southbound  car  without  get- 
ting so  close  to  the  north -bound  track  that 
a  collision  with  the  car  coming  on  that 
track  was  inevitable.  And  plaintiff  differ- 
entiates this  case  from  the  Giardina  Case  by 
claiming  that  in  the  latter  there  was  a  dis- 
tance of  6  feet  10  inches,  as  against  4  feet 
8  inches  here,  and  a  distance  of  1  foot  be- 
tween the  passing  cars  as  against  a  distance 
of  8  inches  here.  The  distance  between  the 
tracks  is  immaterial,  and  the  difference  be- 
tween the  distance  between  the  cars  in 
the  Giardina  Case  and  here  was  only  a  dif- 
ference of  2  inches,  which  is  too  insignificant 
to  constitute  a  difference  between  the  prin- 
ciples of  the  Giardina  Case  and  of  this  case. 
But,  conceding  that  there  was  not  space 
enough  between  the  passing  cars  for  the 
plaintiff  to  have  looked  around  the  rear  of 
the  south-bound  car  to  see  whether  therj 
was  a  car  coming  on  the  north-bound  track, 
and  that  without  so  doing  he  could  not 
have  determined  whether  there  was  or  was 
not  a  car  approaching,  it  also  follows  that 
the  motorman  of  the  north-bound  car  could 
no  more  have  seen  the  plaintiff  in  his  posi- 
tion at  the  rear  of  the  soufch -bound  car  than 
the  plaintiff,  in  his  position,  could  have  seen 
the  approach  of  the  north-bound  car.  These 
considerations  neoesaarily  compel  the  con- 
clusion that  common  prude noe  on  the  part 
of  the  plaintiff  demanded  that  he  take  some 
other  precaution  to  discover  whether  or  not 
there  was  a  car  approaching  on  the  north- 
bound track,  before  getting  so  close  to  that 
track  as  to  make  a  collision  with  the  car 
inevitable.  The  plaintiff  lived  in  that  im- 
mediate vicinity,  and  was  familiar  with  the 
conditions  there  existing.  He  tra>veled  on 
the  same  road  every  day.  He  knew  the  fre- 
quency with  which  cars  passed.  He  knew 
the  distance  between  the  tracks,  and  the 
distance  between  the  passing  cars,  or,  at 
any  rate,  was  chargeable  with  notice  there- 
of, for  he  had  the  means  constantly  at  hand 
of  knowing  those  facts.  It  would  have  been 
but  the  loss,  at  most,  of  a  second  or  two 
for  the  plaintiff  to  have  paused,  before  get- 
ting so  near  to  the  north-bouna  track  as  to 
come  in  contact  with  a  passing  car,  long 
enough  to  have  permitted  the  car  from 
which  he  had  alighted  to  move  southwardly 
far  enough  for  him  to  see  whether  or  not  it 
wai9  safe  for  him  to  attempt  to  cross  the 
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nort^-bound  track.     As  was  well    said   by 
Bland,  P.  J.:  "Common  prudence  would  have 
dictated,  when  the  south -bound  car   began 
to  move  away,  that  the  plaintiff  stop  for  a 
moment  that  he  might  have  an  unobstructed 
view  of  the  east  track,  and  see  whether  or 
not  it  was  safe  to  proceed  across  the  street. 
His  failure  to  exercise  this  precaution  wa» 
negligence,  and  there  is  no  escape  from  the 
conclusion  that  this  act  of  negligence   con- 
tributed to  and  was  the  proximate  cause  of 
his  injury;  where  this  is  the  case  the  law  is 
well  settled  that  no  recovery  can  be  had." 
The   report  of   this   case  before    the    St. 
Louis  court  of  appeals  shows  that    counsel 
for  plaintiff  then  cited  Cincinnati  Street   K. 
Co.  V.  Snell,  64  Ohio  St.  197,  32  L.R.A.  276, 
43  N.  E.  207;   Evansville  Street  R.    Go.   v. 
Gentry,  147  Ind.  408,  37  L.R.A.  378,  62  Am. 
St.   Rep.   421,   44   N.   E.   311;    Consolidated 
Traction  Co.  v.  Scott,  58  N.  J.  L.  682.  33  L. 
R.A.  122,  55  Am.  St.  Rep.  620,  34  All.  1094: 
Chicago  City  R.  Co.  v.  Robinson,  127  111.  0. 
4  L.R.A.  126,  11  Am.  St.  Rep.  87,  18  N.  E. 
772;  Smith  v.  Union  Trunk  Line,  18  Wash, 
361,  45  L.R.A.  169,  61  Pac.  400.    Counsel  for 
plaintiff  now  also  cite  those  same  cases,  and. 
in  addition  thereto,  the  following  cases:  Do- 
bert  V.  Troy  City  R.  Co.  91  Hun,  28,  36  K. 
Y.  Supp.  105;  Bass  v.  Norfolk  R.  &  Light  C^. 
100  Va.  1,  40  S.  E.  100;  and  Cincinnati  Street 
R.  Co.  V.  Whitcomb,  14  C.  C.  A.  183,  31  U.  S. 
App.  374,  66  Fed.  015.     The  cases  then  and 
now  cited  differentiate  between  steam  rail- 
roads and  street  cars,  and,  whilst  conceding 
that  it  is  contributory  negligence  for  a  per- 
son  to   thus   enter  upon   or  near  a   steam 
railroad,  under  circumstances  like  those  here 
presented,  hold  that  it  is  not  contributory 
negligence  for  one  so  to  do  with  reference 
to  street  cars.    In  fact,  some  of  them  go  to 
the  extent  of  holding  that  it  is  not  tne  duty 
of  the  person  to  stop,  look,  or  listen  before 
attempting    to    cross    a    street    car    track. 
(*ounsel  for  defendant  have  been  equally  dil- 
igent, and,   in  addition  to   the  cases   front 
other  jurisdictions,   cited  by  them  in   this 
case,  when  it  was  before  the  St.  Louis  court 
of  appeals,  now  refer  the  court  to  the  fol- 
lowing cases:   Buzby  ▼.  Philadelphia  Trac- 
tion Co.  126  Pa.  559,  12  Am.  St.  Rep.  919,  17 
Atl.  895;  Smith  v.  City  &  Suburban  K.  Ck>. 
29  Or.  639,  46   Pac.    136,   780;    Creamer   y. 
West  End  Street  R.  Co.  156  Mass.  320.  16  L. 
R.A.  490,  32  Am.  St.  Rep.  456,  31  N.  E.  391; 
Chattanooga    Electric    R.    Co.     v.     Boddy, 
105     Tenn.     666,     51     L.R.A.     885.     oS     S. 
W.     646,     which     hold     to    the     rule     t4iat 
where    a    person    deliberately    walks    from 
behind    a    street    car,    from    which    he    has 
alighted,    and    attempts   to   cross   a    public 
street  without  using  his  powers  of  observa- 
tion, and  is  injured  by  an  approaching  car, 
which  could  have  been  avoided  by  the  use 
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of  ordinary  care,  he  cannot  recover  damages 
for  such  injury.  In  some  of  the  cases  cited 
by  plaintiff,  notably  Cincinnati  Street  R. 
Co.  y.  Whitcomb,  supra,  it  is  said  that  the 
doctrine  contended  for  by  defendant  is  the 
rule  in  Pennsylvania,  and  that  the  courts 
of  the  other  states  have  not  adopted  it,  and 
that  it  is  not  the  rule  in  the  Federal  courts. 
The  teamed  judge  who  made  that  statement 
evidently  liad  not  had  the  benefit  of  the  re- 
search of  counsel  that  is  afforded  this  court 
by  the  cases  cited.  The  sum  of  the  matter 
as  to  the  state  of  the  law  in  other  juris- 
dictions may,  therefore,  be  said  to  be  that 
in  Ohio,  Xew  York,  Virginia.  IllinoiH.  New 
Jersey,  Washington,  and  Indiana,  the  rule 
oontended  for  by  plaintiff  obtains,  and  like- 
wise the  distinction  between  steam  railways 
and  street  cars  also  obtains,  or  did  obtain 
before  the  adoptiop  of  rapid  transit,  such  as 
now  exists  in  all  large  cities.  Whereas,  in 
Pennsylvania,  Maryland,  Oregon,  and  Ten- 
nessee the  rule  stated  by  the  defendants  ob- 
tains. The  later  cases  in  Missouri  do  not 
recognize  such  a  distinction  between  steam 
railroads  and  street  railroads,  with  respect 
to  the  obligation  of  the  pedestrian  to  look 
or  listen  for  an  approaching  car,  and,  if  nec- 
essary, stop;  but  the  courts  of  this  state, 
keeping  pace  with  the  progress  of  the  times, 
recognize  that  there  is  quite  as  much  danger 
to  be  apprehended  now  from  stepping  on  the 
street  car  tracks,  where  the  cars  are  run  by 
electricity  and  at  a  rapid  rate,  and  with 
great  frequency  and  at  short  intervals,  as 
there  is  from  stepping  on  the  steam  railroad 
tracks,  where  tlie  cars  do  not  run  as  often. 
And  therefore  common  prudence  requires  in- 
creased care  on  the  part  of  the  pedestrian  in 
proportion  to  the  dangers  to  be  apprehended. 
In  other  words,  the  decisions  in  this  state 
have  kept  step  with  the  times.  This  is  the 
rationale  of  Giardina  v.  St.  Louis  &  M.  River 
R.  Co.  supra,  and  the  principles  there  an- 
nounced have  been  followed  by  this  court 
ever  since. 

Plaintiff,  however,  cites  the  cases  of  Riska 
V.  Union  Depot  R.  Co.  180  Mo.  188.  79  S.  W. 
445,  and  Eckard  v.  St.  Ijouib  Transit  Co.  190 
Mo.  593,  89  S.  W.  602,  as  holding  a  different 
doctrine.  But  an  examination  of  those  cas- 
es clearly  demonstrates  that  the  contention 
is  untenable.  In  Riska  v.  Union  Depot  R. 
Co.  the  conditions  here  presented  were  not 
show^n  to  have  existed.  That  was  a  plain 
case  of  a  person  stepping  onto  the  track, 
without  any  obstruction,  such  as  a  car  from 
which  he  had  just  alighted,  preventing  his 
seeing  the  approach  of  the  car.  There  was 
no  evidence  to  show  whether  the  deceased  in 
that  case  looked  or  listened  before  stepping 
onto  the  track.  The  car  was  running  from 
15  to  30  miles  an  hour.  The  authorized  rate 
of  speed  was  10  miles  an  hour.  The  case 
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went  off  entirely  on  the  proposition  that  the 
car  was  being  operated  at  an  unlawful  and 
dangerous  rate  of  speed,  and  the  presump- 
tion that  the  deceased  listened  and  saw  the 
car,  but  that  he  indulged  the  presumption^ 
"as  he  had  a  right  to  do,"  that  the  car  wa8> 
not  running  at  a  unlawful  rate  of  speed,  and 
that  he  could  cross  the  track  in  safety .^ 
That  case  is  easily  distinguishable  from  the 
case  at  bar  in  that  the  plaintiff  walke<l  be- 
hind the  rear  of  the  car  and  was  struck  by 
a  car  coming  in  the  opposite  direction.  But 
it  was  unlike  the  case  at  bar  in  that  the  de- 
ceased had  almost  completely  crossed  the 
track  on  which  the  car  was  coming  that- 
struck  him, — one  more  step  would  have  put 
him  in  a  place  of  safety, — and  the  car  that 
struck  him  was  running  at  an  unlawful  rate 
of  speed  of  from  20  to  25  miles  an  hour; 
and  that  the  motormnn  saw  i\w  dec-eased 
when  he  was  from  30  to  50  feet  away  from 
him;  and  upon  the  presumption  that  the  de- 
ceased was  exercising  ordinary  care,  and 
that  he  had  a  right  to  presume  that  the 
railroad  company  would  obey  the  ordinance 
with  reference  to  speed.  The  vigilant  watch 
ordinance  of  St.  Louis  also  figured  in  the 
ease.  A  recovery  was  sustained  in  that  case 
on  the  ground  of  the  unlawful  rkte  of  speed 
of  the  car,  and  the  question  of  the  contrib- 
utory negligence  of  the  deceased  was  held  to 
be  a  proper  question  for  the  jury,  because 
fair-minded  men  might  reasonably  differ  as 
to  whether  or  not  it  was  exercising  ordinary 
care  for  the  deceased  to  attempt  to  cross  the 
track,  undes  the  circumstances,  upon  the 
presumption  that  the  car  was  not  running 
at  a  higher  rate  of  speed  than  the  law  au- 
thorized. Stress  was  also  laid  upon  the  fact 
that  the  deceased  was  not  instantly  struck 
upon  stepping  on  or  near  the  track,  but  that 
he  had  almost  crossed  the  track  before  the 
collision  occurred.  That  case  is  very  differ- 
ent from  the  case  at  bar,  and  does  not  sup- 
port the  contention,  here  made,  that  a  per- 
son is  not  obliged,  when  passing  along  the 
rear  of  one  car,  to  stop  until  that  car  moves 
far  enough  for  nim  to  see  whether  it  is  safe 
to  attempt  to  cross  the  other  track,  if  it  is 
impossible  for  him  to  see  while  the  car  from 
which  he  has  alighted  obstructs  his  view, 
and  likewise  impossible  for  him  to  look 
around  the  end  oi  the  car  from  which  he  has 
alighted  without  getting  so  close  to  the 
other  track  as  to  be  necessarily  struck  by  an 
approaching  car.  The  physical  facts  in  this 
case,  even  under  the  most  favorable  view 
that  can  be  taken  of  the  plaintiff's  testi- 
mony, show  that  he  got  so  close  to  the 
north-bound  track,  before  looking  to  discov- 
er whether  a  car  was  approaching  on  that 
track,  as  that  a  collision  with  that  car  was 
inevi'table,  and  that  there  was  either  no  ne- 
cessity for  him  so  to  do,  or  that,  if  there  was 
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such  a  necessity,  it  was  his  duty  to  wait 
until  the  car  from  which  he  had  alighted  had 
moTed  far  enough  away  to  the  south  to  en- 
able him  to  see  whether  a  car  was  approach- 
ing on  the  north  track,  and  would  have  only 
been  a  matter  of  a  second,  for  the  evidence 
ta  that  the  north-bound  car  was  then  only 
half  a  car  length  from  the  place  of  collision. 

The  plaintiff  says  that  when  he  looked 
around  the  south -bound  car  he  saw  at  once 
the  north -bound  car  coming,  and  then  "I 
turned  back  and  the  car  struck  me  on  my 
shoulder."  Conceding  that  there  was  only  a 
space  of  10  inches  between  the  passing  car:* 
and  that  the  plaintiff,  therefore,  had  only 
that  space  in  which  to  look  for  the  ap- 
proaching car,  still  he  could  have  so  looked 
without  placing  himself  in  such  close  prox- 
imity to  the  approaching  car  as  to  make  it 
necessary  tor  him  to  "turn  back,"  or  aa  to 
be  struck  on  his  shoulder  by  the  approaching 
car.  Upon  the  case  made,  therefore,  the 
conclusion  is  inevitable  and  irresistible  that 
there  is  no  essential  difference  between  the 
ease  at  bar  and  the  Giardina  Case,  and  the 
prior  decisions  of  this  court  applicable  to 
facts  like  those  here  presented.  Even  con- 
ceding that  the  defendant  was  guilty  of  all 
the  negligence  charged,  nevertheless,  under 
the  unquestioned  facts  in  this  case,  the 
plaintiff  was  guilty  of  contributory  negli- 
gence, which  bars  his  recovery. 

The  trial  court,  therefore,  erred  in  over- 
ruling the  demurrers  to  the  evidence,  and 
its  judgment  ia  reversed. 

All  concur. 

Petition  for  rehearing  denied 


TENNESSEE  SUPREME  COURT. 
RUSSELL  E.  GARDNER 

V. 

DEEDS  &  HIRSIG. 

(— Tenn.  — ,  02  S.  W.  618.) 

Contract — to  take  goods — breach— damage. 
1.  The  profit  which  the  contract  would 
have  produced  is  the  m'j.isuro  of  damages 


for  breach  of  a  contract  to  take  goods  to  he 

manufactured  upon  order. 

Same — ^proceeding  with  performance. 

2.  One  who  has  contracted  to  mannfac- 
ture  articles  upon  order  according  to  spec- 
ifications to  be  designated  is  not,  in  order 
to  recover  damages  for  breach  of  the  con- 
tract, bound  to  proceed  with  the  manufac- 
tui-e  in  the  absence  of  order  or  specifica- 
tions. 

(February  24,  190G.) 

ON  PETITION  by  defendants  for  rehearing 
after  affirmance  of  a  decree  of  the  Court 
of  Chancery  Appeals  reversing  a  judgment 
of  the  Chancery  Court  for  Davidson  County 
in  their  favor  in  an  action  broupht  to  re- 
cover damages  for  breach  of  contract.  Dis- 
missed. 

The  facts  are  stated  in  the  opinion. 

Mr.  P.  M.  Estea,  for  appellants: 

The  measure  of  damages  wjij»  the  diHer- 
ence  between  the  contract  and  the  market 
price. 

Hard  wick  v.  American  Can  Co.  113  Tenn. 
675,  88  S.  W.  797 ;  Mayberry  v.  Lilly  Mill 
Co.  112  Tenn.  569,  85  S.  W.  401 ;  McDonald 
v.  Unaka  Timber  Co.  88  Tenn.  44,  12  S.  W. 
420;  19  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp. 
1163,  1164;  Gibbons  v.  United  Stat«^^.  8 
Wall.  269,  19  L.  ed.  453;  Dolph  v.  Troy 
Laundry  Machinery  Co.  28  Fed.  553;  Hale 
v.  Hess,  30  Neb.  42,  46  N.  W.  261;  Shipps  v. 
Atkinson,  8  Ind.  App.  505,  36  N.  E.  375; 
Tufts  V.  Bennett,  163  Mass.  398,  40  X.  E. 
172;  Dwiggins  v.  Clark,  94  Ind.  49,  48  Am. 
Rep.  140;  Heiser  t.  Meara,  120  N.  0.  443. 
27  S.  E.  117;  Clements  v.  State,  77  N.  C. 
142 ;  Brodie  v.  Watkina,  33  Ark.  547,  34  Am. 
Rep.  40;  Fire-Extinguisher  Mfg.  Co.  t. 
Clarksville  (Tenn.  Ch.  App.)  52  S.  W.  442. 

Mr.  H.  H.  Barr  for  appellee. 

McAliater,  J.,  delivered  the  opinion  of  the 
court: 

Thia  cause  was  decided  at  a  former  day  of 
the  term,  in  which  the  decree  of  the  court  of 
chancery  appeals  in  favor  of  the  complain- 
ants was  affirmed.  It  is  again  before  the 
court  on  a  petition  to  rehear. 

The  object  of  the  bill  was  to  recover  dam- 


Case  Note. — ^T^oss  of   profits   as   damages 

Xn  refusal  of  vendee  to  take  articles  man- 
etured  for  him. — In  considering  the  ques- 
tion what  damages  may  be  recovered  by  the 
vendor  in  case  of  the  breach  by  the  vendee 
of  a  contract  for  the  purchase  and  sale  of 
articles  to  be  manufactured,  it  must  be 
borne  in  mind  that  the  aim  of  the  law  is  to 
place  the  vendor  in  the  same  position  he 
would  have  occupied  if  the  vendee  had  per- 
formed his  contract.  If  this  object  is  to  be 
attained,  it  is  evident  that  the  vendor  must 
be  permitted  to  recover  the  profits  which 
he  would  have  made  if  there  had  been  no 
4L.R.A.(N.S.) 


breach  of  the  contract.  His  right  to  such 
profits  is  generally  admitted.  But  contro- 
versy frequently  arises  as  to  the  manner  in 
which  they  are  to  be  estimated.  Where 
the  subject  of  the  sale  has  already  been 
manufactured  at  the  time  of  the  breach, 
and  has  a  market  value,  the  general  rule  i? 
that  the  measure  of  damages  is  the  differ- 
ence between  the  contract  price  and  the 
market  price.  Penn  Plate  Glass  Co.  v.  Jame* 
H.  Rice  Co.  216  111.  567,  7o  N.  E.  246,  Af 
finning  88  111.  App.  407:  Dwigsrins  v.  Clark. 
94  Ind.  49,  48  Am.  Rep.  140;  Shipps  v.  At- 
kinson, 8  Ind.  App.  505,  36  N.  E.  375;  Hau- 
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ages  for  the  breach  of  a  written  contract 
whereby  the  defendants,  Deeds  &  Hirsig,  pur- 
chased from  the  complainant,  Russell  E. 
Gardner,  500  buggies  of  specified  descrip- 
tions and  stipulated  prices.  The  contract 
contemplated  that  the  buggies  were  to  be 
ordered  as  needed  by  the  purchaser.  The 
vendor  was  a  manufacturer  doing  business 
in  the  city  of  St.  Louis,  and  had  purchased 
all  the  necessary  material  and  constituent 
parts  necessary  for  the  construction  of  the 
vehicles;  but  these  component  parts  were 
not  assembled  and  the  buggies  manufactured 
for  the  reason  that  the  purchasers,  Deeds  & 
Hirsig,  refused  to  order  them  and  finally 
declined  to  accept  performance.  The  court 
of  chancery  appeals  expressly  found  that  the 
vendor,   Gardner,   was    without   fault,   and 


that   the    contract   had    been   breached   by 
Deeds  &  Hirsig  without  legal  justification. 

The  crucial  question  presented  to  this 
court  on  the  facts  found  by  the  court  of 
chancery  appeals  was  in  respect  of  the  meas- 
ure of  damages  the  vendor  was  entitled  to 
recover.  The  contention  made  on  behalf  of 
Deeds  A  Hirsig  in  this  court  was  that  the 
measure  of  damages  is  the  difference  between 
the  contract  price  and  the  market  price  of 
the  buggies  agreed  to  be  purchaiibd  at  the 
time  and  place  of  delivery;  and  that,  since 
the  court  of  chancery  appeals  had  found  that 
the  price  of  buggies  and  buggy  materials 
during  the  year  1903,  when  this  contract 
was  to  be  performed,  had  materially  ad- 
vanced, therefore  the  vendor  had  lost  noth- 
ing and  was  entitled  to  no  recovery  for  the 


sesr,  B.  &  F.  Co.  v.  Tate,  106  Ky.  701,  49  S. 
W.  475;  Tufts  v.  Grewer,  83  Me.  407,  22  Atl. 
382;  Tufts  v.  Bennett,  163  Mass.  398,  40  N. 
E.  172;  Kingsland  &  F.  Mfg.  Co.  v.  St.  Louis 
Malleable  Iron  Co.  29  Mo.  App.  526;  Belle 
of  Bourbon  Co.  v.  Leffler,  87  App.  Div.  302, 
84  N.  Y.  Supp.  386;  Clements  v.  State,  77 
y.  C.  142;  Heiser  v.  Mears,  120  N.  C.  443, 
27  S.  E.  117. 

But  where  one  party  agreed  with  an- 
other to  furnish  an  arc  motor,  the  contract 
not  calling  for  a  new  one,  but  one  as  good 
as  new,  and  calling,  also,  for  the  perform- 
ance of  labor  in  wiring  and  setting  it  up, 
pursuant  to  which  the  party  agreeing  to 
supply  it  purchased  a  second-hand  motor  in 
an  outside  market  and  changed  and  re- 
paired it  so  as  to  meet  the  requirements  of 
the  contract,  when  the  other  party  repudiat- 
ed the  contract  and  refused  to  have  the  mo- 
tor set  up,  it  was  held  that  the  measure  of 
damages  was  the  difl^erence  between  the 
amount  actually  paid  for  the  material  and 
labor  necessary  for  the  performance  of  the 
contract  and  the  contract  price,  Silberstein 
V.  Duluth  News-Tribune  Co.  68  Minn.  430, 
71  N.  W.  622. 

And  tht»  general  rule  can  have  no  appli- 
cation, unless  it  appears  that,  upon  breach 
by  the  vendee,  the  vendor  could  have  placed 
the  commodity  on  the  market,  and,  by  thus 
disposing  of  it,  have  relieved  himself  from 
the  consequenfles  of  the  vendee's  default.  If 
the  article  manufactured  is  made  after  a 
particular  pattern  or  style,  so  that  it  would 
be  useless,  or  practically  useless,  to  anyone 
except  the  person  for  whom  made,  it  would 
seem  art  if  the  vendor  should  be  entitled  to 
recover  the  whole  contract  price. 

Thurt.  it  is  held,  in  Bookwalter  v.  Clark, 
11  Biss.  126,  10  Fed.  793,  that  where  a  per- 
son ordered  a  water  wheel  of  unusual  size, 
which  was  not  kept  regularly  in  stock,  and 
tor  which  the  manufacturers  only  occasion- 
ally had  an  order,  and,  after  it  was  com- 
pleted, the  vendee  repudiated  the  contract, 
the  manufacturer  was  entitled  to  recover' 
the  contract  price  of  the  article,  although 
no  title  had  passed.  The  court  said  that 
where  a  person  orders  an  article  to  be  man- 
ufactured according  to  a  certain  measure, 
4L.R.A.(N.S.) 


pattern,  or  style,  as  a  suit  of  clothes,  or  a 
carriage,  or  a  steam  engine,  it  thought  the 
weight  of  authority  and  the  best  reason  con- 
cur that  the  manufacturer,  after  he  has  com- 
pleted his  contract  and  tendered  the  article, 
is  entitled  to  recover  the  contract  price, 
and  that  the  reason  for  the  distinction  is 
that  in  such  a  case  there  is  presumably  no 
certain  market  value  for  goods  made  accord- 
ing to  such  a  specific  order;  and  that,  the 
manufacturer  havinsr  done  all  that  is  re- 
quired of  him  to  do  to  entitle  him  to  the  full 
benefit  of  his  contract,  he  cannot  with  any 
certainty  have  this  full  benefit  in  any  other 
way;  and  that  in  such  a  case  it  seems  more 
just  and  equitable  that  the  loss  and  incon- 
venience of  having  a  cumbrous  article  like 
the  one  in  suit  on  hand  for  sale,  and  taking 
the  chances  of  finding  a  purchaser,  should 
fall  upon  the  party  who  is  in  fault  in  not 
fulfilling  his  contract,  rather  than  upon  the 
party  who  is  in  no  fault,  and  is  claiming 
nothing  but  just  what  the  other  party  has 
agreed  to  do. 

And  a  contract  for  the  manufacture  of 
printing  presses,  broken  by  the  vendee  aft- 
er a  press  had  been  partially  completed, 
by  notifying  the  vendor  to  suspend  all  work, 
and  declining  to  accept  the  press,  au- 
thorizes a  recovery  of  the  contract  price  less 
the  value  of  the  machine  as  it  was  at  the 
time  the  work  was  stopped  and  the  cost 
necessary  to  complete  it  and  set  it  in  place, 
where  the  press  had  no  market  value  when 
the  work  was  stopped,  except  as  metal,  and 
would  have  had  none,  except  as  metal,  when 
completed,  owing  to  its  unusual  size.  Thom- 
as V.  Cauldwell,  58  N.  Y.  S.  R.  142,  26  N.  Y. 
Supp.  786. 

But  in  the  case  of  Tufts  v.  Grewer,  83 
Me.  407,  22  Atl.  382,  the  general  rule  was 
applied,  although  the  article  in  that  case, 
which  was  a  soda  fountain,  was  manufac- 
tured after  a  particular  pattern  upon  the 
order  of  the  vendee.  The  plaintiff  in  this 
case  did  not  question  the  general  rule,  but 
contended  that  a  special  and  more  equitable 
rule  governs  when  a  vendor  has  manufac- 
tured .the  article  after  a  particular  pattern 
especially  for  the  vendee;  and  the  court  said 
it  felt  there  was  much  force  in  this  posi- 
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breach  of  the  contract,  except,  perhaps,  nom- 
inal damages. 

The  court  of  chancery  appeals,  while  find- 
ing that  the  price  of  buggies  and  buggy  ma- 
terials had  advanced,  yet  found  that  the 
vendor  had  purchased  his  material  and  was 
ready  to  perform  his  contract,  and  could 
have  furnished  the  buggies,  and  was  there- 
fore entitled  to  recover  the  profits  he  would 
have  made,  had  the  'contract  not  been 
breached  ^y  the  defendants,  Deeds  A,  Hirsig. 

The  court  of  chancery  appeals  also  finds 
tliat  in  the  year  1902  complainant  buggy 
company  sold  some  30,000  vehicles,  the  out- 
put of  its  concern:  that  it  practically  only 
manufactured  upon  orders;  that  it  had  all 
the  stock  bought,  most  of  it  being  in  some- 
what of  a  finished  condition,  though  not  en- 


tirely finished,  and  most  of  it  unpainted; 
and  that  the  concern  could  have  manufae- 
tured  and  delivered  the  buggies  or  Tehicles 
for  which  the  defendants  had  contracted  in 
addition  to  the  others  sold.  That  court, 
however,  found  there  was  no  market  upon 
which  these  buggies  could  have  been  sold  at 
a  profit,  or  for  as  much  as  the  defendants 
had  contracted  to  pay  for  them;  and  that, 
if  their  constituent  parts  had  been  assem- 
bled and  manufactured  into  buggies,  and  the 
lot  exposed  for  sale  on  the  market,  it  would 
have  resulted  in  a  sacrifice  and  a  loss  to  the 
defendants  greater  than  would  have  been 
sufTeriHl  if  the  buggies  had  not  been  manu- 
factured and  exposed  to  sale. 

Tlie  first  complaint  made  in  the  petition 
to  rehear  is  that  this  court  stated   in   its 


tion,  supported  as  it  is  by  considerable  au- 
thority, but  was,  nevertheless,  inclined  to 
believe  that  there  should  be  but  one  rule  of 
damages  in  cases  where  a  vendee  refuses  to 
accept  goods  which  he  has  agreed  to  pur- 
chase, whether  the  article  to  be  delivered  to 
the  vendee  is  already  in  existence  or  is  to  be 
manufactured  on  his  account.  In  answer 
to  the  objection  that  a  peculiarly  manufac- 
tured article  was  of  little  value  to  anyone 
besides  the  vendee,  if  of  any  marketable 
value  whatever,  the  court  says  that,  of 
course,  the  less  the  goods  are  worth  to  sell 
In  the  market,  the  more  the  manufacturer 
recovers,  and,  if  they  are  worth  nothing  at 
all,  then  he  recovers  the  full  contract  price; 
but  that  such  a  result  is  just  as  logically 
attainable  under  the  application  of  the  gen- 
eral, as  by  any  wpcoial,  rule. 

Where  ine  purchaser  of  goods  to  be  man- 
ufactured repudiates  the  contract  in  advance 
of  the  manufacture  of  the  goods,  or  is  guilty 
of  a  breach  of  contract  which  justifies  the 
vendor  in  suspending  the  further  manufac- 
ture, and  he  does  so.  so  that  there  is  no 
property  in  existence  to  which  the  contract 
of  sale  can  apply,  the  measure  of  damages 
is  the  difference  between  the  cost  of  manu- 
facture and  the  contract  price.  In  such  a 
case  the  market  value  is  immaterial,  for  the 
market  may  chansre  before  the  goods  can  be 
manufactured.  Neither  is  the  vendor  re- 
quired to  invest  his  time  or  capital  in  man- 
ufacturing the  ffoods,  and  to  make  an  actual 
tender  thereof,  before  bringing  an  action 
against  the  vendee  tor  the  profits  which  he 
would  have  realized  had  the  contract  been 

Serformed.  Hincklev  v.  Pittsburgh  Bessemer 
teel  Co.  121  U.  S.'264,  30  L.  ed.  967,  7  Sup. 
Ct.  Rep.  876;  Kingman  &  Co.  v.  Western 
Mfg.  Co.  34  C.  C.  A.  489,  92  Fed.  486;  Moore 
V.  United  States,  17  Ct.  CI.  17;  George  Del- 
ker  Co.  v.  Hess  Spring  &  Axle  Co.  (C.  C. 
App.  6th  C.)  138  Fed.  647;  Broadnax  v. 
United  Engineering  &  Contracting  Co. 
(C.  0.  S.  D.  N.  Y.)  128  Fed.  649; 
Lincoln  v.  Levi  Cotton  Mills  Co.  63 
C.  C.  A.  333,  128  Fed.  865:  Gibnev  v. 
Turner,  62  Ark.  117,  12  S.  W.  201;  Hale  v. 
Trout,  35  Cfel.  230;  Sullivan  v.  McMillan. 
26  Fla.  543,  8  So.  450;  Penn  Plate  Glass  Co. 
4L.R.A.(N.S.) 


V.  James  11.  Rice  Co.  216  111.  667,  75  N.  K. 
246,  Afifirming  88  111.  App.  407;  Beardslev  v. 
Smith,  61  111.  App.  340;  Black  River  Lum- 
ber Co.  V.  Warner,  93  Mo.  374,  6  S.  W.  210; 
Chapman  v.  Kansas  City,  C.  &  S.  R.  Co. 
146  Mo.  481,  48  S.  W.  646;  Masterton  v. 
Brooklyn,  7  Hill,  61,  42  Am.  Dec.  38;  Un- 
derbill V.  North  American  Kerosene  Gas- 
light Co.  31  How.  Pr.  34;  Drvfoos  v.  Uhl, 
69  App.  Div.  118,  74  X.  Y.  Supp.  532;  Belle 
of  Bourbon  Co.  v.  loftier.  87  App.  Div.  302, 
84  N.  Y.  Supp.  385;  Todd  v.  Gamble,  14S 
N.  Y.  382,  52  L.R.A.  225,  42  N.  E.  982:  Win 
slow  Bros.  Co.  v.  Du  Puy,  208  Pa.  98,  57 
Atl.  189;  Worrell  v.  Kinnear  Mfg.  Co.  103 
Va.  719,  49  S.  E.  988;  Cameron  v.  White, 
74  Wis.  426,  5  L.R.A.  493,  43  N.  W.  155; 
Tufts  V.  Weinfeld,  88  Wis.  647,  60  N.  W. 
992;  Walsh  v.  Meyers,  92  Wis.  397,  66  X. 
W.  250;  3  Sutherland,  Damages,  3d  ed.  9 
649. 

But  where  a  part  of  the  goocls  have  al- 
ready been  manufactured  at  the  time  of  the 
breach,  and  the  manufacturer  has  sold  that 
portion  for  more  than  it  cost  to  manufac- 
ture it,  then  the  difference  between  what 
was  received  for  it  and  the  cost  of  its  man- 
ufacture should  go  as  a  credit  upon  the 
amount  which  the  vendor  would  otherwise 
be  enti^tled  to  recover,  which  is  the  differ- 
ence between  the  cost  of  manufacture 
and  the  contract  price.  Puritan  Coke  Co. 
V.  Clark,  204  Pu.  o56,  54  Atl.  350. 

And  in  case  of  breach  by  the  vendee  of 
a  contract  by  one  party  to  manufacture 
and  another  to  receive  a  designated 
number  of  scales  during  five  years, 
enumerating  seven  different  kinds  of 
scales  at  different  prices  per  scale,  with- 
out specifying  the  number  of  each  kind 
which  was  to  be  taken,  the  measure  of  diun- 
ages  was  held  to  be  the  difference  between 
the  contract  price  of  the  class  of  scales  on 
which  the  manufacturer  would  have  re- 
ceived the  smallest  profit  and  the  cost  to 
him  of  manufacturing  the  number  of  scales 
of  this  class  which  would  have  been  required 
to  fill  the  contract^  making  a  reasonable 
deduction  for  the  less  amount  of  time  re- 
quired in  the  manufacture  and  the  release 
from  trouble,  risk,  and  responsibility  attend- 
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original  opinioa  that  "the  court  of  chancery 
appeals  found  there  was  no  market  upon 
which  these  goods  could  have  been  sold  at  a 
profit  or  for  as  much  as  the  defendants  had 
contracted  to  pay  for  them."  ^'Defendant 
respectfully  insists  that  this  court  has  con- 
fused the  argument  of  the  court  of  chancery 
appeals  with  its  finding  of  fact."  We  have 
again  reviewed  the  report  of  the  court  of 
chancery  appeals,  and  find  that  we  commit- 
ted no  error  in  our  interpretation  of  their 
findings  on  this  subject.  In  order  that  there 
may  be  no  mistake,  we  quote  the  exact  lan- 
guage of  that  court  on  this  subject  as  fol- 
lows: "It  is  shown  that  there  was  no  es- 
tablished market  for  buggies  in  the  sense 
that  would  have  enabled  the  complainant  in 
the  case  to  have  placed  the  buggies  which 


the  defendants  had  contracted  for  upon  the 
market  and  sold  them  at  the  advanced  price, 
or  even  at  as  much  as  defendants  had  con* 
tracted  and  agreed  to  pay."  And  again: 
''Or  that  there  was  any  place  where  he  could 
have  sold  them  at  all."  And  again:  ''The 
proof  does  not  show  that  there  was 
any  place,  either  in  Nashville  where  these 
buggies  were  to  be  delivered,  or  at  St. 
Louis  where  they  were  to  be  manufac- 
tured, or  elsewhere,  where  the  complain- 
ant, or  anyone,  if  he  had  manufactured 
them,  could  have  placed  them  upon  the  mar- 
ket and  sold  them  at  a  fixed  price."  And 
again:  "We  are  entirely  satisfied  that,  if 
the  complainant  could  have  sold  these  ve- 
hicles at  a  profit,  he  would  have  done  so." 
Again:     "We  are  satisfied  that,  if  the  de- 


ing  the  full  execution.  Kimball  Bros.  v. 
J>eere,  W.  &  Co.  108  Iowa,  676,  77  N.  W. 
1041. 

So,  in  Dryfoos  v.  Uhl,  supra,  where  the 
vendee  had  an  option  to  take  a  certain  num- 
ber of  skirts,  or  a  certain  number  of  yards 
of  black  silk,  no  more  damages  could  be  re- 
covered by  the  vendor  for  breach  of  the  con- 
tract before  the  goods  were  manufactured 
than  the  lowest  sum  which  he  would  have 
received  as  profit  if  the  contract  had  been 
fulfilled  in  any  form  which  answered  its 
terms. 

And  where  one  party  agreed  to  manufac- 
ture for  another  u  large  number  of  shells 
for  electric -light  lamps,  to  be  delivered 
monthly  during  a  period  of  twenty  months; 
and,  before  he  had  done  anything  toward 
performing  the  contract,  or  incurred  any 
expense,  the  vendee  notified  him  that  they 
would  not  carry  it  out, — it  was  held,  in  On- 
tario Lantern  Co.  v.  Hamilton  Brass  Mfg. 
Co.  27  Ont.  App.  Rep.  346,  that  the  manu- 
facturer could  not  recover  as  damages  the 
full  amount  of  his  expected  profits,  since  the 
many  contingencies  and  conditions  which 
might  arise  to  interfere  with  realization  of 
the  expected  profits,  especially  as  the  con- 
tract was  to  extend  over  a  period  of  nearly 
two  years,  must  be  taken  into  consideration. 
The  court  said  that,  while  there  are  general 
principles  on  which  damages  are  to  be  esti- 
mated for  the  breach  of  contracts  of  this  na- 
ture, yet  there  is  nevertheless  a  considera- 
ble degree  of  elasticity  in  their  application, 
whether  assessed  by  a  jury  or  a  judge,  and 
that,  where  the  evidence  does  not  admit  of 
their  being  assessed  with  precise  accuracy, 
they  are,  within  certain  limitM,  left  some- 
what at  large;  and  added  that  in  this  case 
there  was  reason  to  suppose  that,  if  the 
manufacturer  had  proceeded  to  execute  the 
contract,  he  must  have  given  up  some  of  his 
ordinary  business,  of  which  he  had  as  much 
«s  he  could  handle,  and  that  there  was  some 
probability  that  the  only  effect  of  the  rejec- 
tion of  the  contract  was  to  leave  him  free 
to  perform  this  ordinary  business. 

And  in  Dolph  v.  Troy  Laundry  Machinerv 
Co.  (C.  C.  N.  D.  N.  Y.)  28  Fed. 
•'>53.  the  court  said  that  the  well- 
4L.R.A,(N'J5,) 


settled  rule  of  damages  in  case  of  breach  of 
an  agieement  to  purchase  personal  property 
at  a  future  day  is  the  difference  between  the 
contract  price  and  the  market  value  of  the 
property,  and  that  it  is  quite  immaterial 
whether  the  article  to  be  delivered  is  or  is 
not  in  existence  at  the  time  of  the  contract, 
or  whether  it  is  one  to  be  manufactured  from 
time  to  time  as  required;  and  that  the  rule, 
that  in  case  of  immanufactured  articles  tae 
damages  should  be  the  difference  between 
the  contract  price  and  the  actual  cost  to  the 
manufacturer  of  performance  of  the  con- 
tract, should  be  applied  only  where  there  is 
no  other  criterion  for  ascertaining  the  extent 
of  the  manufacturer's  prospective  loss.  In 
this  case  a  party  had  agreed  to  manufac- 
ture and  deliver  to  another  a  certain  num- 
ber of  washing  machines  at  a  certain  price, 
and  had  also  agreed  to  manufacture  certain 
other  washing  machines  at  such  prices 
as  might  be  bid  for  them  in  open 
competition  by  any  other  responsible 
manufacturer  for  equal  quality  ol  goods. 
The  court  approved  a  general  instruc- 
tion of  the  trial  judge  that  the 
vendor  was  entitled  to  recover  as  damages 
what  he  would  have  realized  had  the  con- 
tract been  performed,  including  as  well 
gains  prevented  as  losses  sustained,  but  held 
incorrect  an  instruction  that  the  measure 
of  damages,  in  case  of  the  first  class  of  ma- 
chines, was  the  difference  between  the  con- 
tract price  and  the  price  which  it  would 
have  cost  the  vendor  to  make  and  deliver 
the  machines,  irrespective  of  the  market 
value  during  the  period  of  the  contract. 
The  court  said  the  vendor  certainly 
was  not  entitled  to  a  larger  recovery 
than  he  would  have  been  entitled  to  if  he 
had  completed  all  the  machines  which  might 
have  been  required  to  carry  out  the  con- 
tract; that  he  might  then  have  stored  or  re- 
tained them  for  the  defendant  and  sued  for 
the  contract  price,  but,  if  he  did  not  choose 
to  do  this,  and  elected  to  sue  for  breach  of 
contract  to  accept  them,  and,  having  the 
machines  on  hand,  could  have  sold  them  and 
realized  a  larger  price  than  the  actual  cost 
of  manufacture  to  himself,  it  would  have 
been  his  duty   to  do  so,  and  his  recovery 
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fendants  could  have  taken  and  sold  them  at 
a  profit  to  themBelves  during  this  time,  they 
would  have  done  so."  Again,  in  another 
place,  the  court  said:  ''But  the  proof  does 
not  show,  and  we  infer  from  all  these  things 
that  there  was  no  place  or  market  where 
the  colnplainant,  if  he  had  manufactured 
these  goods,  could  have  placed  them  and 
forced  a  sale  at  a  profit." 

We  think  that  these  extracts  from  the 
opinion  of  the  court  of  chancery  appeals 
fully  demonstrate  that  this  court  was  not 
in  error  in  its  former  statement  of  the  find- 
ings of  thef  court  of  chancery  appeals  on  this 
subject.  However,  the  real  ground  upon 
which  we  bottomed  our  decree  was  that 
where  goods  are  to  be  manufactured  upon 
order,  and  there  is  no  specific  determinate 
chattel  in  esse,  and  the  purchaser  has  re- 
fused to  accept  performance  of  the  contract 
by  the  manufacturer,  the  measure  of  dam- 
ages is  the  profit  which  the  manufacturer 
would  have  made  if  he  had  been  permitted  to 
comply  with  his  contract.  This  is  the  rule 
everywhere  recognized  for  the  admeasure- 
ment of  damages  in  such  cases. 

This  question  arose  in  Hinckley  v.  Pitts- 
burgh Bessemer  Stoel  Co.  121  U.  S.  264,  30 
L.  ed.  967,  7  Sup.  Ct.  Rep.  875.  Hinckley 
agreed  in  writing  to  purchase  from  the  steel 
company  rails  to  be  rolled  by  the  latter,  and 
to  be  drilled  as  may  be  directed,  and  to  pay 
for  them  $68  per  ton.  He  refused  to  give 
directions  for  drilling,  and  at  his  request 
the  steel  company  delayed  rolling  any  of  the 
rails  until  after  the  time  prescribed  for  their 
delivery,  and  then  the  defendant  advised  the 
plaintiff  that  he  should  decline  to  take  any 
rails     under     the     contract.      Held:      (1) 


Hinckley  was  liable  in  damages  for  thc^ 
breach  of  the  contract.  (2)  The  steel  co:n- 
pany  was  not  bound  to  roll  the  rails  and 
tender  them  to  the  defendant.  {Z)  The 
proper  rule  of  damages  was  the  difference 
between  the  cost  per  ton  of  making  and  de- 
livering the  rails  and  the  contract  price  of 
$58  per  ton.  In  the  midst  of  its  opinion, 
the  court  said  as  follows:  "[Hinckley] 
.  .  .  contends  that  the  .  .  .  [steel 
company]  should  have  manufactured  the 
rails  and  tendered  them  to  [Hinckley] 
.  .  .  and,  upon  his  refusal  to  accept  and 
pay  for  them,  should  have  sold  them  in  the 
market  at  Chicago,  and  held  the  defendant 
responsible  for  the  difference  between  what 
they  would  have  brought  on  such  sale  and 
the  contract  price.  But  we  think  no  such 
rule  is  applicable  to  this  case.  This  was  a 
contract  for  the  manufacture  of  an  article, 
and  not  for  the  sale  of  an  existing  article. 
By  reason  of  the  facts  found  as  to  the  con- 
duct and  action  of  .  .  .  [Hinckley.] 
[the  steel  company]  .  .  .  was  excused 
from  actually  manufacturing  the  rails,  and 
the  rule  of  damages  applicable  to  the  case  of 
the  refusal  of  a  purchaser  to  take  an  exist- 
ing article  is  not  applicable  to  a  case  like 
the  present.  The  proposition  that  after  the 
defendant  had,  for  his  own  purposes,  in- 
duced tlie  plaintiff  to  delay  the  execution  of 
the  contract  until  after  the  31st  of  August, 
1882,  and  had  thereafter  refused  to  take  any 
rails  under  the  contract,  the  plaintiff  could 
still  have  gone  on  and  made  the  6,000  tons 
of  rails  and  sold  them  in  the  market  for  the 
defendant's  account,  in  order  to  determine 
the  amount  of  its  recovery  against  the  de- 


would  have  been  the  difference  between 
what  he  could  have  realized  on  sales  and  the 
contract  price;  that  the  party  who  is  ex- 
posed to  loss  by  the  violation  of  the  con- 
tract by  another  must  exert  himself  to  make 
the  damages  as  light  as  possible.  Regard- 
ing the  other  machines  for  which  there  was 
no  fixed  price,  the  court  held  erroneous  an 
instruction  that  the  vendor  was  entitled  to 
recover  the  difference  between  the  price  the 
vendee  paid  other  manufacturers  for  such 
machines,  or  the  cost  of  the  machines  to  the 
vendee  when  manufactured  by  itself,  and 
the  sum  for  which  the  vendor  could  have 
manufactured  them;  saying  that  as  to  the 
damages  recoverable  for  breach  of  that  pro- 
vision of  the  contract  by  which  the  vendor 
was  to  have  the  privilege  of  supplying  the 
vendee  with  other  washing  machines  at  the 
lowest  price  bid  by  other  manufacturers,  it 
was  not  clear  that  the  vendor  could 
establish  any  loss  of  profits,  unless 
it  could  be  shown  that  there  was 
some  usual  or  averagre  percentage  of 
profit  customarily  realized  by  manufac- 
turers of  analogous  articles,  or  some  est  ah - 
li.shed  manufacturers'  price;  also,  that  the 
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vendor  might  have  been  unwilling  to  act 
upon  the  option  at  prices  which  other  man- 
ufacturers would  have  offered,  and  the  ex- 
tent of  his  prospective  losses,  if  any,  was 
largely  a  matter  of  speculation;  that  the 
vendee  might  have  been  so  situated  that  it 
could  have  better  afforded  to  employ  its  own 
men  and  facilities,  although  by  doing  so  its 
machines  might  cost  it  more  than  to  buy 
them  of  others,  and  that,  in  this  view,  the 
difference  between  actual  cost  of  the  ma- 
chines to  the  vendee  and  the  sum  it  would 
have  cost  the  vendor  to  make  and  furnish 
them  might  not  be  the  correct  rule  of  dam- 
ages; that,  in  any  view,  the  jury  were  un- 
duly restricted  by  the  direction  that  the 
vendor  was  entitled  to  recover  the  difference 
between  what,  it  cost  the  vendee  to  build  the 
machines  and  what  the  vendor  could  have 
built  them  for;  that  at  most  the  cost  to  the 
vendee  was  only  evidence  to  be  considered 
with  other  evidence  of  the  ordinary  man- 
ufacturers' price  for  such  machines. 

For  a  full  treatment  of  the  general  ques- 
tion of  the  loss  of  profits  of  sale  or  purchase 
as  damages,  see  note  in  52  LJRA.  209* 
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fendant,   can    find  no  countenance  from   a 
court  of  justice." 

The  court  of  chancery  appeals  finds  in  the 
present  case,  that  it  was  a  part  of  the  con- 
tract between  these  parties  that  Deeds  & 
Hirsig  should  order  the  buggies  of  the  sizes 
and  patterns  needed,  but  that,  notwithstand- 
ing the  buggy  company  had  frequently  been 
urged  to  send  forward  their  orders,  they  had 
persistently  refused  to  do  so.  Under  these 
circumstances,  the  buggy  company  was  not 
required  or  expected  to  assemble  the  con- 
stituent parts  of  the  vehicle  and  manufac- 
ture them  into  buggies. 

In  Ault  V.  Dustin,  100  Tenn.  366,  45  S.  W. 
98 1^  it  was  held  by  this  court  that  the  pur- 
chaser of  a  quantity  of  rope,  which  was  to 
be  manufactured  and  delivered  upon  his  or- 
ders in  assorted  sizes  by  a  specified  date, 
breached  his  contract  by  failure  to  give  or- 
ders a  sufficient  time  before  the  date  fixed 
for  final  delivery  to  reasonably  enable  the 
seller  to  manufacture  and  deliver  the  goods. 
It  was  further  said  in  that  case  that  the 
law  will  imply  as  a  term  of  this  contract 
that  the  specifications  should  be  furnished 
within  a  reasonable  time,  in  order  to  enable 
the  defendant  to  comply  with  his  contract 
by  the  time  limited;  citing  1  Beach  on  Con- 
tracts, §  133.  It  was  clearly  the  duty  of 
Deeds  &  Hirsig  to  have  advised  the  manufac- 
turer of  the  kind  and  number  of  vehicles  de- 
sired from  time  to  time  during  the  continu- 
anf?e  of  the  contract,  and  there  was  no  obli- 
gation resting  on  the  buggy  company  to 
manufacture  the  vehicles  until  they  were  so 
ordered. 

In  Hinckley  v.  Pittsburgh  Bessemer  Steel 
Co.  supra,  the  court  held  that,  under  the 
circumstances,  Hinckley  was  estopped  from 
insisting  that  the  plaintiff  should  have  un- 
dertaken the  risk  and  expense  of  actually 
making  and  selling  the  rails.  These  consid- 
erations also  show  that  the  rule  of  damages 
adopted  by  the  circuit  court  was  the  proper 
one.  It  was  in  accordance  with  the  rule 
laid  down  by  this  court  in  Philadelphia,  W. 
&  B.  R.  Co.  V.  Howard,  13  How.  307,  14  L. 
ed.  157.  In  that  case,  a  contractor  for  the 
building  of  a  railroad  sued  the  company  for 
its  breach.  On  the  question  of  damages,  this 
court  said  (page  344  of  13  How.,  page  173 
of  14  L.  ed.)  :  "It  must  be  admitted  that 
actual  damages  were  all  that  lawfully  could 
be  given  in  an  action  of  covenant,  even  if 
the  company  had  been  guilty  of  fraud.  But 
it  by  no  means  follows  that  profits  are  not 
to  be  allowed,  understanding,  as  we  must, 
the  term  'profits'  in  this  instruction  as 
meaning  the  gain  which  the  plaintiff  would 
have  made  if  he  had  been  permitted  to  com- 
plete his  contract.  Actual  damages  clearly 
include  the  direct  and  actual  loss  which  the 
plaintiff  sustains  propter  rem  ipsam  non 
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habitam.  In  the  ease  of  a  contract  like  this, 
that  loss  is,  among  other  things,  the  differ- 
ence between  the  cost  of  doing  the  work  and 
the  price  to  be  paid  for  it.  This  difference  is 
the  inducement  and  real  consideration'which 
causes  the  contractor  to  enter  into  the  con- 
tract. For  this  he  expends  his  time,  exerts 
his  skill,  uses  his  capital,  and  assumes  the 
risks  which  attend  the  enterprise.  And  to 
deprive  him  of  it,  when  the  other  party  has 
broken  the  contract  and  unlawfully  put  an 
end  to  the  work,  would  be  unjust.  .  .  . 
Wherever  profits  are  spoken  of  as  not  a  sub- 
ject of  damages,  it  will  be  found  that  some- 
thing contingent  upon  future  bargains,  or 
speculations,  or  states  of  the  market,  are  re- 
ferred to,  and  not  the  difference  between  the 
agreed  price  of  something  contracted  for  and 
its  ascertainable  value  or  cost.  See  Master- 
ton  V.  Brooklyn,  7  Hill,  61,  42  Am.  Dec.  38, 
and  cases  there  referred  to.  We  hold  it  to 
be  a  clear  rule  that  the  gain  or  profit  of 
which  the  contractor  was  deprived  by  the  re- 
fusal of  the  company  to  allow  him  to  pro- 
ceed with  and  complete  the  work  was  a 
proper  subject  of  damages." 

In  United  States  v.  Behan,  110  U.  S.  344. 
28  L.  ed.  170,  4  Sup.  Ct.  Rep.  81,  the  rule 
was  thus  stated:  *The  prima  facie  meas- 
ure of  damages  for  the  breach  of  a  contract 
is  the  amount  of  the  loss  which  the  injured 
party  has  sustained  thereby.  If  the  breach 
consists  in  preventing  the  performance  oi 
the  contract  without  the  fault  of  the  other 
party,  who  is  willing  to  perform  it,  the  loss 
of  the  latter  will  consist  of  two  distinct 
items  or  grounds  of  damage;  namely:  First,, 
what  he  has  already  expended  towards  per- 
formance (less  the  value  of  materials  on 
hand) ;  secondly,  the  profits  that  he  would 
realize  by  performing  the  whole  contract. 
The  second  item,  profits,  cannot  always  be 
recovered.  They  may  be  too  remote  and 
speculative  in  their  character,  and  there- 
fore incapable  of  that  clear  and  direct  proof 
which  the  law  requires.  But  when,  in  the 
language  of  Chief  Justice  Nelson  in  the  case 
of  Masterton  v.  Brooklyn,  7  Hill,  69,  42  Am. 
Dec.  38,  they  are  *the  direct  and  immediate 
fruits  of  the  contract,'  they  are  free  from 
this  objection.  They  are  then  'part  and 
parcel  of  the  contract  itself  entering  into, 
and  constituting  a  portion  of,  its  very  ele- 
ments; something  stipulated  for,  the  right 
to  the  enjoyment  of  which  is  just  as  clear 
and  plain  as  the  fulfilment  of  any  other 
stipulation.* " 

In  Hale  v.  Trout,  35  Cal.  229,  the  facts 
were:  Tliat  A  and  B  entered  into  a  con- 
tract by  which  A  was  to  manufacture  for  B 
a  given  amount  of  lumber  by  specified  term, 
for  which  B  was  to  pay  a  fixed  price  per 
thousand,  payable  at  the  end  of  each  month, 
and  B  without  fault  on  A's  part,  refused  to 
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pay  for  lumber  »awed  and  received,  and  to 
receive  any  more  lumber,  declaring  the  con- 
tract at  an  end.  Held,  that  the  rule  of  dam- 
ages for  the  breach  is  the  difference  between 
the  cost  of  making  the  lumber  and  the  con- 
tract price.  In  other  words,  that  the  plain- 
tiff was  entitled  to  recover  the  profits  that 
he  would  have  made  had  he  been  permitted 
to  complete  the  contract.  See  also  Kimball 
Bros.  V.  Deere,  W.  &  Co.  108  Iowa,  670,  77 
N.  W.  1041. 

In  Cameron  v.  White,  74  Wis.  425, 
5  L.R.A.  493,  43  N.  W.  155,  it  was  held: 
*'The  measure  of  damages  in  an  action 
for  refusing  to  perform  a  contract  to 
purchase  lumber  to  be  gotten  out  and 
delivered  by  plaintiff,  notice  of  which 
refusal  is  given  after  the  logs  have  been 
purchased,  but  before  any  of  them  have 
been  sawed,  is  the  profit  which  plaintiff 
could  have  made  on  the  contract  had  he  been 
permitted  to  perform  the  same."  See  also 
Black  River  Lumber  Co.  v.  W^arner,  93  Mo. 
374,  6  S.  W.  210;  Tufts  v.  Weinfeld,  88  Wis. 
647,  60  N.  W.  992 ;  Muskegon  Curtain-Roll 
Co.  V.  Keystone  Mfg.  Co.  135  Pa.  132,  19  Atl. 
1008;  Kingman  &  Co.  v.  Western  Mfg.  Co. 
34  C.  C.  A.  489,  92  Fed.  489;  Kingman  & 
Co.  V.  Ilanna  Wagon  Co.  176  111.  553,  52  N. 
E.  328. 

In  Page  on  Contracts,  vol.  3,  |  1591,  the 
rule  is  announced  that,  "if  such  a  contract 
is  broken  by  the  vendee,  the  measure  of  dam- 
ages is  the  contract  price,  less  the  cost  of 
manufacturing;'*  that  is  to  say,  he  could  re- 
cover the  profit  that  he  would  have  made 
had  there  been  no  breach.  13  Cyc.  Law  & 
Proc.  p.  159,  citing  numerous  cases. 

In  Ault  V.  Dustin,  supra,  it  was  said :  "It 
is  insisted,  however,  on  behalf  of  defend- 
ants, that  this  was  not  a  sale  of  goods  in 
^aae,  but  a  contract  to  manufacture  goods; 
that,  after  a  person  ordering  goods  has  given 
the  manufacturer  notice  not  to  proceed  with 
his  work,  the  party  so  notified  has  no  right 
to  proceed  with  the  manufacture.''  This  court 
recognized  this  contention  as  sound,  and 
quoted  from  2  Beach  on  Contracts,  §  1716, 
as  follows:  The  principle  is  universal  that, 
while  a  contract  is  executory,  the  party  has 
the  power  to  stop  performance  on  the  other 
side  by  an  explicit  direction  to  that  effect, 
subjecting  himself  to  such  damages  as  will 
be  compensation  to  the  other  party  for  being 
stopped  in  the  performance  of  his  work. 
The  party  thus  forbidden  cannot  after- 
wards go  on,  and  thereby  increase  the  dam- 
ages, and  then  recover  such  damages.  The 
legal  right  of  a  party,  on  general  principles, 
to  violate,  abandon,  or  renounce  his  contract, 
on  the  usual  terms  of  compensation  to  the 
other  party  for  damages  which  the  law  al- 
low^s,  is  universally  recognized. 

Now,  it  is  very  true  that,  when  Deeds  & 
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Hirsig  notified  the  bugg\'  company  that  they 
would  not  accept  the  vehicles,  the  manufac- 
turer was  not  warranted  in  manufacturing 
the  vehicles,  and  thereby  increasing  the  dam- 
ages. But,  under  all  the  authorities,  he  was 
clearly  entitled  to  compensation  for  the 
breach,  and,  under  the  rule  announced,  hi^^ 
compensation  is  to  be  measured  by  the  prof 
its  he  would  have  made  if  he  had  been  per 
mitted  to  complete  his  contract. 

The  case  of  Smith  v.  O'Donnell,  8  Lea,  468, 
clearly  announced  the  rule  that  in  such  cases 
the  measure  of  compensation  is  the  profit 
that  would  ha\  e  been  derived  from  the  exe- 
cution of  the  contract.  Singleton  v.  Wilson. 
85  Tenn.  344,  2  S.  W.  801.  See  also  ChU- 
holm  &  M.  Mfg.  Co.  V.  United  States  Canopy 
Co.  Ill  Tenn.  211,  77  S.  W.  1062.  The  ca»e 
of  Hardwick  v.  American  Can  Co.  113  Tenn. 
657,  88  S.  W.  797,  relied  on  by  the  oomplain- 
ants  for  the  rule  that  the  measure  of  dam- 
ages in  such  cases  is  the  difference  between 
the  contract  price  of  the  chattel  and  its  mar- 
ket value,  is  not  in  point,  for  the  reason  it 
appeared  that  in  that  case  the  stoves  had  all 
been  manufactured  and  were  in  esse. 

Let  the  petition  to  rehear  be  dismissed. 


SOUTH  CAROLINA  SUPREME  COURT. 

R.  L.  LUTHER  et  al. 

V. 

J.  S.  WHEELER  et  aL 
(— S.  C.  — ,  52  S.  E.  874.) 

Municipal  corporationa — borrowing  money. 

1.  Municipal  officers  have  no  implied 
power  to  borrow  money  for  corporate  pur- 
poses. 

Same — contraction  of  debts. 

2.  The  implied  power  of  municipal  of- 
ficers to  contract  a  debt  for  a  public  build- 
ing is  limited  to  such  as  they  reasonably 

Case  Note. — Implied  power  of  municipal 
ity  to  construct  improvements  on  credit- 
That  municipal  corporations  are  invested 
by  implication  with  power  to  contract  on 
credit  with  respect  to  such  improvements  as 
they  are  authorized  to  make  appears  to  be 
generally  conceded,  and  is  fully  supported 
by  authoritv.  Thus,  in  Police  Jurj-  v.  Brit- 
ton,  15  Wall.  566,  21  L.  ed.  251,  it  is  said 
that  a  municipal  corporation  which  is  ex- 
pressly authorized  to  make  expenditures  for 
certain  purposes  may,  unless  prohibited  by 
law,  make  contracts  for  the  accomplishment 
of  the  authorized  purfrases,  and  thereby  in- 
cur indebtedness  and  issue  proper  vouchers 
therefor,  it  being  a  necessary  incident  to  the 
express  power  granted. 

In  Hoffman  v.  Pawnee  County,  3  Okla. 
325,  41  Pac.  566,  it  is  said:  **It  is  estab 
lished  doctrine  that  a  municipality  has  the 
implied  power  to  incur  indebtedness  when- 
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And  in  good  faith  expect  to  pay  from  the 
ordinary  revenue  of  the  town  for  the  cur- 
rent, municipal,  fiscal  year  after  the  pay- 
ment of  all  necessary  current  expenses. 
Note — ^invalidity-^fiect  of  transfer. 

3.  The  indorsement  and  transfer  of  a 
note  void  because  issued  by  a  municipal  cor- 
poration for  borrowed  money  is  not  suf- 
tii.ient  to  give  it  validity. 

Same — ^loan — money  had  and  received. 

4.  An  action  for  money  had  and  re- 
ceived may  be  maintained  by  one  who  has 
loaned  money  to  a  municipal  corporation, 
which  has  been  used  by  it  for  legitimate 
corporate  purposes  authorized  by  Taw,  al- 
though the  municipality  had  no  power  to 
borrow  the  money,  and  the  note  given  there- 
for was  void. 


Same — statutory  anthority. 

6.  The  omission  of  a  certain  class  of 
towns  from  the  statute  authorizing  munic- 
ipalities to  borrow  money  does  not  neces- 
sarily imply  an  intention  to  deny  them  the 
right  to  contract  debts  for  legitimate  ex- 
penses in  anticipation  of  the  collection  of 
current  taxes. 
Same^— constitutional  authority. 

6.  Although  a  constitutional  provision 
that  "this  section  shall  not  be  construed  to 
prevent  the  issuing  of  certificates  of  indebt- 
edness in  anticipation  of  the  collection  of 
taxes  for  amounts  actually  contained,  or  to 
be  contained,  in  the  taxes  for  the  year  when 
such  certificates  are  issued  and  payable  out 
of  such  taxes,''  does  not  authorize  the  bor- 
rowing of  money  on  certificates  of  indebted - 


ever  it  is  necessary  to  do  so  to  carry  out 
any  power  conferred  upon  it,  unless  the 
contracting  of  such  debt  is  prohibited  by 
statute." 

Municipal  corporations  may  create  debts 
in  the  accomplishment  of  any  object  clearly 
within  their  power  and  reasonably  essen- 
tial to  the  attainment  of  their  charter  pur- 
poses. Allen  V.  La  Fayette,  89  Ala.  641,  9 
L.R.A.  497,  8  So.  30. 

And  in  Ketchum  v.  Buffalo,  14  N.  Y.  356, 
it  is  said  that  there  is  no  solid  basis  for 
any  distinction  between  incurring  debts  for 
the  ordinary  and  current  expenses  of  the 
corporation  and  debts  upon  an  extended 
credit  for  objects  of  a  permanent  character. 
And  that  municipal  corporations  having 
an  expre.^B  pbwer  to  construct  sidewalks 
may  do  so  on  their  general  credit  was  held 
in  Galveston  v.  Luonie,  54  Tex.  517;  Galves- 
ton V.  Heard,  54  Tex.  420;  and  Clark  v. 
Des  Momes,  19  Iowa,  199,  87  Am.  Dec.  423. 
In  Bigelow  v.  Perth  Amboy,  26  N.  J.  L. 
297,  it  is  held  that  the  power  to  regulate 
the  streets  and  walks  of  a  city  carries  with 
it  authority  to  incur  debts  for  that  purpose. 
So,  also,  in  State  ex  rel.  Young  v.  Weo- 
desha,  3  Kan.  App.  319,  45  Pae.  122,  it  is 
said  that  the  mayor  and  council  of  a  city, 
having  power  to  open  and  improve  streets, 
are  not  prohibited  from  making  all  needful 
and  necessary  improvements  or  repairs  on 
the  streets,  and  from  building  sidewalks  and 
street  crossings,  by  reason  of  want  of  r^ady 
funds  to  pay  for  the  same. 

In  Pine  Tree  Lumber  Co.  v.  Fargo,  12  N. 
D.  360,  96  N.  W.  357,  it  is  held  that,  unless 
there  is  something  in  the  general  incorpora- 
tion act,  or  general  statutes,  which  other- 
wise directs,  or  by  necessary  implication 
limits,  the  right  of  a  city  to  become  gener- 
ally liable  upon  its  contracts  for  street  pav- 
ing, it  may  be  held  liable  for  debts  so  con- 
tracted. 

The  implied  power  to  incur  indebtedness 
)n  relation  to  municipal  improvements  is 
also  recognized  in  Lehigh  Coal  &  Nav.  Co.'s 
Appeal,  112  Pa.  360,  5  Atl.  2M,  which  holds 
that  a  constitutional  provision  re<|uiring 
municipal  corporations  incurring  any  indebt- 
edness to  provide,  at  or  before  the  time  of  so 
^cing,  for  the  collection  of  an  annual  tax 
4LR.A.(N.S.) 


sufficient  to  pay  the  interest,  and  provide  a 
sinking  fund,  has  no  application  to  the  in- 
cidental and  ordinary  expenses  of  making 
and  repairing  township  roads. 

The  bond  of  a  municipal  corporation  hav- 
ing authority  to  contract  for  lighting  streets 
with  gas,  given  as  a  voucher  or  in  payment 
for  lamp  poets  and  fixtures  used  in  lighting 
the  streets,  is  valid,  whether  or  not  such 
municipality  has  the  power  to  borrow 
money  and  issue  negotiable  commercial 
paper.    Neeley  v.  Yorkville,  10  S.  C.  141. 

An  authority  vested  by  statute  in  com- 
missioners of  highways  under  certain  cir- 
cumstances, to  cause  a  bridge  which  has 
been  damaged  or  destroyed  to  be  immediate- 
ly repaired  or  rebuilt,  carries  with  it  au- 
thority to  create  a  debt  against  the  town. 
Boots  v.  Washburn,  79  N.  Y.  207. 

A  municipal  corporation  authorized'  to 
purchase  real  estate  for  the  purpose  of  con- 
structing public  buildings  thereon  may,  in 
the  absence  of  anything  in  the  charter  to  the 
contrary,  purchase  such  real  estate  on  cred- 
it; and  such  transaction  is  not  a  loan  with- 
in the  meaning  of  a  charter  limitation.  Rich- 
mond V.  McGirr,  78  Ind.  192. 

Where  counties  are  empowered  to  contract 
for  the  erection  or  repair  of  public  build- 
ings, the  power  to  issue  vouchers  for  pay- 
ment is  necessarily  implied.  Claiborne 
County  V.  Brooks,  111  U.  S.  400,  28  L.  ed. 
470,  4  Sup.  a.  Rep.  489. 

A  town  authorized  by  its  charter  to  main- 
tain public  schools  may  purchase  a  school- 
house  on  credit.  Allen  v.  La  Fayette,  89 
Ala.  641,  9  L.R.A.  497,  8  So.  30. 

But  in  W^axahachie  v.  Brown,  67  Tex.  519, 
4  S.  W.  207,  it  is  said  that  the  power  to  bor- 
row money  or  create  a  debt  is  not  a  neces- 
sary incident  of  the  power  to  buy  grounds 
and  build  schoolhouses,  and,  hence,  should 
not  be  implied  against  the  spirit  and  pol- 
icy clearly  manifested  by  contemporaneous 
legislation,  as  well  as  by  the  organic  law  in 
force  at  the  time  such  legislation  was 
enacted. 

A  municipal  corporation  authorized  to  es- 
tablish markets  may  purchase  real  estate 
for  such  purpose  uoon  credit.  Ketchum  v. 
Buffalo,  14  N.  Y.  35*6;  People  ex  rel.  Taylor 
v.  Brennan,  39  Barb.  522. 
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ness,  it  authorizes  the  contracting  of  debts 
for  services  actually  rendered  in  anticipa- 
tion of  taxes  or  other  revenue,  and  with 
reasonable  expectation  at  the  time  the  ex- 
penses were  incurred  that  they  would  be 
paid  from  the  revenue  of  the  current  year. 
Same — mistaken  calculation. 

7.  An  indebtedness  incurred  by  munici- 
pal authorities  for  legitimate  expenses,  with 
the  reasonable  expectation  that  it  will  be 
met  from  the  current  revenue  for  the  fiscal 
year,  is  not  rendered  uncollectible  by  the 
fact  that  the  expectation  is  not  realized,  and 
that  sudi  revenue  is  exhausted  by  applica- 
tion to  other  purposes. 

Note — ^renewal — effect  on  character  of  debt. 

8.  The  character  of  a  debt  represented 
by  a  note  given  without  authority  is  not 
changed  by  renewals  of  the  note. 

(November  27,  1906.) 

SUIT  to  enjoin  the  payment  of  a  note  given 
for    money    borrowed    by    a    municipal 
corporation.    Relief  granted  in  part. 
The  facts  are  stated  in  the  opinion. 
Messrs.    Bellinger   &   Townsend    for    pe- 
titioners. 

Messrs.  Hunt,  Hunt,  &  Hunter  for  re- 
spondents. 

Woods,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs,  as  resident  taxpayers  of 
the  town  of  Prosperity,  brought  this  action 
to  enjoin  the  defendants,  as  intendant  and 
wai^ens  constituting  the  town  council  of 
that  town,  from  paying  a  note  for  $1,000 
given  to  the  Bank  of  Prosperity  for  money 
borrowed  for  the  purpose  of  building  a  town 
hall,  market,  and  guardhouse.  On  the  ap- 
plication of  plaintiffs'  attorneys,  his  Honor, 
Chief  Justice  Pope,  granted  at  chambers,  on 
August  4,  1904,  a  temporary  injunction,  and 
required  the  defendants  to  show  cause  why 
it  should  not  be  made  permanent.  The  de- 
fendants appeared  on  August  18,  1904,  in 
answer  to  the  rule  to  show  cause,  and,  it 
then  appearing  that  issues  of  fact  were  in- 
volved, H.  C.  HoUoway,  Esq.,  was  appointed 
referee,  "to  take  the  testimony  and  report 


the  same,  together  with  his  conclusions 
thereon,  to  the  supreme  court  at  its  regular 
November  term,  1904."  The  facts  as  found 
by  the  referee  are  substantially  as  follows: 
On  March  9,  1902,  after  due  notice  given  by 
the  town  council,  about  65  or  70  out  of  the 
90  or  95  registered  voters  of  the  town  of 
Prosperity,  at  least  one  of  the  plaintiffs  be- 
ing present,  met  at  the  high-school  building 
for  the  purpose  of  nominating  an  intendant 
and  wardens  to  serve  for  the  ensuing  year. 
The  testimony  shows  after  the  nominations 
a  resolution  to  the  effect  that  it  be  "the 
sense  of  this  meeting  that  the  new  council 
procure  a  lot,  and  erect  thereon  a  town  hall, 
market,  and  guardhouse,"  was  unanimously 
adopted.  The  design  and  cost  of  the  buiM- 
ing  were  not  considered  at  this  meeting,  and 
at  no  time  was  the  question  of  borrowing 
money  for  its  erection  ever  submitted  to  the 
citizens  of  the  town,  the  newly  elected  coun- 
cil assuming  entire  charge  of  all  these  mat- 
ters. The  new  council  made  an  estimate  of 
the  income  of  the  town  for  that  fiscal  year,, 
and  reached  the  conclusion  that  by  manag- 
ing economically  they  could  pay  $150  for  the 
lot,  expend  $1,500  on  the  building,  and  still 
meet  the  ordinary  current  expenses  of  the 
town.  On  June  30,  1902,  a  lot  for  the  site 
of  the  building  was  actually  purchased  at 
the  price  of  $150,  council  giving  a  note  of 
the  town  for  the  purchase  money,  with  in- 
terest, due  in  one  year.  Relying  on  their 
estimate,  council  passed  an  ordinance  on 
July  6,  1902,  to  borrow  $1,000  from  the  Pal- 
metto Bank  &  Truf^t  Company,  Columbia 
'  South  Carolina,  "for  the  purpose  of  building 
city  hall."  A  resolution  dated  July  9,  1902. 
and  properly  signed  and  attested  by  the 
town  oflicials,  authorized  the  borrowing  of 
$1,000  from  the  Palmetto  Bank  &  Trust 
Company  with  which  **to  carry  on  the  af- 
fairs of  the  town,'*  the  obligation  to  be  st»- 
I  cured  by  pledge  of  ''the  taxes  of  the  town 
arising  from  the  levy  for  the  present  year, 
or  the  profits  derived  by  the  town  from  the 
dispensary,  or  both  if  necessary."  This  res- 
olution is  not  referred  to  in  the  minute  book 
of  council,  but  the  referee  found  that  it  was 


That  the  extent  of  the  implied  power  of 
municipal  officers  to  contract  debts  in  the 
name  of  the  corporation  has  not  more  fre- 
quently been  the  subject  of  judicial  con- 
struction is  doubtless  due  to  the  fact  that 
it  has  generally  been  found  advisable  to 
impose  some  limitation  by  constitutional, 
charter,  or  statutory  provision.  That  such 
power  is  subject  to  inherent  limitation, 
nowever,  seems  to  be  reootinized  bv  Justice 
Bradley  in  Nashville  v.  Ray,  19  Wall.  468, 
22  L.  ed.  164,  in  which  he  says  that  indebt- 
edness may  be  incurred  in  carrying  out  the 
objects  of  the  incorporation  *'to  a  limited 
extent." 

And  in  Windsor  v.  Des  Moines,  110  Iowa, 
4L.R.A.(N.S.) 


176,  80  Am.  St.  Rep.  280,  81  N.  W.  476,  it  is 
said  that  a  right,  vested  in  the  city,  to  es- 
tablish an  electric  light  plant,  to  be  paid  for 
out  of  general  revenues,  will  not  authorize 
anticipation  of  such  general  revenues. 

In  Guffield  v.  Bowlinggreen,  6  B.  Mon.  224, 
in  sustaining  the  power  of  the  board  of  trus- 
tees to  grade  and  pave  the  streets  by  gen- 
eral taxation,  the  court  said  that  the  power 
to  pledge  the  funds  and  bind  the  faith  of 
the  town  for  improvements  of  the  streets  is 
limited  to  the  extent  of  the  revenue  not 
otherwise  appropriated  by  law, — a  dictum 
which,  so  far  as  the  report  of  the  case  shows, 
does  not  appear  to  have  been  based  upon 
any  express  statutory  limitation. 
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th.e  aame  as  the  ordinance  mentioned  as 
passed  on  July  5,  1902 ;  and  this  seems  cor- 
rect, council  explaining  the  apparent  differ- 
ence in  purpose  for  which  the  money  was 
borrowed  by  saying  that  when  it  was  found 
necessary  to  borrow  they  decided  to  put  the 
sum  borrowed  into  the  common  treasury  and 
pay  it  out  as  needed,  whether  for  work  on 
the  building,  or  for  ordinary  current  ex- 
penses. On  July  11,  1902,  the  town  council 
negotiated  the  note  of  the  town  for  $1,000, 
payable  January  10,  1903,  the  resolution  of 
J^uly  9th  being  attached,  at  the  Palmetto 
Bank  &  Trust  Company,  and  received  thereon 
$960.  At  this  time  the  only  debt  outstand- 
ing against  the  town,  so  far  as  the  testimony 
shows,  was  the  $150  note  given  for  the  pur- 
-chase  money  of  the  lot.  It  is  true  the  ordi- 
nary current  expenses  for  the  remainder  of 
the  year  had  to  be  met^  but  the  resolution 
authorizing  the  creation  of  the  debt  specified 
that  the  money  was  to  be  used  "to  carry 
on  the  affairs  of  the  town,"  and  there  is 
nothing  to  show  that  the  bank  had  express 
notice  of  tlie  original  ordinance  specifying 
that  the  money  was  to  be  used  for  the  pur- 
pose of  building  a  town  halL 

The  cash  book  of  the  town  shows  that  the 
total  municipal  income  from  all  sources  for 
the  fiscal  year  beginning  April  22,  1902,  was 
^1,832,19.  The  receipts  up  to  July  11,  1902, 
were  $455.56,  and  the  expenditures  $440.82, 
of  which  $297.60  was  paid  out  on  the  build- 
ing and  the  balance  on  current  expense?. 
This  left  available  to  council  $1,391.^  with 
which  to  pay  the  ordinary  current  expenses 
from  July  11th  to  the  end  of  that  fiscal 
y€iar,  amounting  to  $1,001.13,  and  with 
which  to  pay  the  balance  of  $1,352.40  on  the 
lot  and  building  debts  of  $1,650,  thus  show- 
ing council  had  fallen  far  short  in  their  esti- 
mate. If  the  $1,650  had  not  been  spent  on 
the  town  hall,  council  would  have  had  a  bal- 
ance of  $687.W  on  hand  at  tlie  end  of  the  fis- 
cal year;  but,  instead  of  limiting  the  cost  of 
the  building  and  lot  to  .1?  1.650  as  originally 
contemplated,  they  decided  to  enlarge  and 
improve  the  building,  and,  to  meet  the  addi- 
tional expense,  borrowed,  on  September  8, 

1902,  $600  from  the  Bank  of  Prosperity,  giv- 
ing therefor  the  note  of  the  town,  payable 
In  one  year,  thus  making  the  total  indebted- 
ness of  the  town  for  the  fiscal  year  1902 
$3,394.35,  as  against  a  total  income  of 
$1,832.19.    At    maturity,    on    January    10, 

1903,  the  $1,000  note  to  the  Palmetto  Bank 
A  Trust  Company  was  taken  up  by  the 
Bank  of  Prosperity,  and  a  renewal  note,  un- 
der the  seal  of  the  town,  was  given  by  the 
council;  the  ordinance  authorizing  such  ac- 
tion, which  was  similar  to  the  resolution  un- 
der which  the  original  debt  was  incurred,  be- 
ing attached  thereto.  A  like  second  renewal 
4LJl.A.(N.8.) 


note  was  given  at  the  maturity  of  the  first, 
in  1904,  under  the  authority  of  a  similar  or- 
dinance.   From  this  it  clearly  appears  that 
this  last  renewal  note  for  $1,000  to  the  Bank 
of   Prosperity,   maturing    January   7,    1905, 
payment  of  which  is  herein  sought  to  be  en- 
joined, evidences  the  same  debt  that  was  cre- 
ated on  July  11,    1902,  with  the  Palmetto 
Bank  &  Trust  Company.    Thus  it  will  be 
seen  that  council  had  created  a  debt  against 
the  town  of  $1,750,  evidenced  by  three  notes 
for    $150,    $1,000,    and    $600,    respectively, 
which  would  necessarily  have  to  be  paid  by 
51  future  council,  after  the  expiration  of  their 
term  of  office,  and  out  of  taxes  and  licenses 
to  be  levied  and  collected  in  another  fiscal 
year,  and  so  the  revenues  of  a  future  fiscal 
year  would  have  to  be  applied  to  the  pay- 
ment of  a  debt  contracted  in  a  prior  year. 
From  the  cash  book  of  the  town  it  appears 
that  the  total  income  of  the  town,  including 
cash  on  hand,  from  April  22,  1903,  to  April 
26,  1904,  was  $1,800.95,  and  the  expenditures 
$1,743.96,    which   included    payment   of   the 
$150  note  for  the  purchase  money  of  the  lot 
and  of  the  $600  note  to  the  Bank  of  Pros- 
perity.   The  total  income  of  the  town  from 
January   1,   1903,  to  January   1,   1904,  was 
$1,504.17,  and  from  January  1,  1904,  to  No- 
vember 1.  1904,  $1,292,  showing  that  at  no 
time  have  funds  been  on  hand  with  which  to 
pay  the  note  for  $1,000  held  by  the  Bank  of 
Prosperity.    At  the  time  it  was  determined 
to  erect  this  building,  the  council  had  no 
place  to  meet,  the  market  was  in  bad  condi- 
tion, and  the  guardhouse  totally  inadequate ; 
and  therefore  it  was  necessary  to  erect  a 
building  of  some  kind  for  municipal   pur- 
poses.   When  completed,  the  town  hall  cost 
$2,291.01,  but  the  work  appears  to  have  been 
done  cheaply,  and  the  building  to  be  quite 
satisfactory  in  every  way.    During  the  prog- 
ress of  the  work  on  the  building,  itemized 
statements  of  the  receipts  and  expenditures 
of  the  town,  showing  the  amount  of  its  in- 
debtedness and  to  whom  due,  were  published 
in  the  newspaper  or  posted  in  public  places, 
and  any  other  information  of  this  kind  could 
have  been  had  from  the  clerk  and  treasurer. 
Plaintiffs    acquiesced    in    the    incurring    of 
these  debts  and  the  building  of  the  town  hall 
to  the  extent  of  making  no  complaint  until 
the  bringing  of  this   action.     We  consider 
first  the  general  principles  of  law  applicable 
to  the  case,  and  then  the  effect  of  the  Con- 
stitution and  the  statute  law  of  the  state. 
1.  Municipal  corporations  have  only  such 
powers  as  are  granted  to  them  by  the  Con- 
stitution or  by  statute,  either  expressly  or 
by    necessary    implication.      The    following 
statement  of  the  law,  taken  from  1  Dillon  on 
Municipal  Corporations,  §   89,  is  supported 
by  practically  unbroken  authority:     "It  is 
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a  general  and  undisputed  proposition  of  law 
that  a  municipal  corporation  possesses  and 
can  exercise  the  following  powers,  and  no 
others:  First,  those  granted  in  express 
words;  second,  those  necessarily  or  fairly 
implied  in,  or  incident  to,  the  powers  ex- 
pressly granted;  third,  those  essential  to  the 
declared  objects  and  purposes  of  the  corpora- 
tion,— not  simply  convenient,  but  indispen- 
sable. Any  fair,  reasonable  doubt  concerning 
the  existence  of  power  is  resolved  by  the 
courts  against  the  corporation,  and  the  pow- 
er is  denied."  State  ex  rel.  Heise  v.  CJolum- 
bia,  6  Rich.  L.  404;  State  ex  rel.  Atkins  v. 
Maysville,  12  S.  C.  76;  Blake  v.  Walker,  23 
S.  a  517;  White  v.  Rock  Hill,  34  S.  C,  242, 

13  S.  E.  416;  State  ex  rel.  Ck>lumbia  Club 
v.  McMaster,  36  S.  C.  1,  28  Am.  St.  Rep.  826, 

14  S.  E.  290;  Mauldin  v.  Greenville,  42  S.  C. 
293,  27  L.R.A.  284,  46  Am.  St.  Rep.  723,  20 
S.  E.  842.  The  power  to  borrow  money  is 
not  a  necessary  incident  of  municipal  life, 
and  hence  does  not  exist  unless  expressly 
given,  or  unless  some  duties  are  imposed  or 
powers  conferred  on  the  corporation  which 
manifestly  could  not  be  exercised  at  all 
without  borrowing  money.  The  two  lead- 
ing cases  on  the  subject  are  Nashville  v. 
Ray,  19  Wall.  468,  22  L.  ed.  164,  and  Hack- 
ett.stown  V.  Swackhamer,  37  N.  J.  L.  191. 
Authorities  to  the  same  effect  will  be  found 
collected  in  8  Rose's  Notes,  253;  note  to 
Jones  V.  Camden  (S.  C.)  51  Am.  St.  Rep.  828; 
Wells  V.  Salina,  119  N.  Y.  280,  7  L.R.A.  759, 
23  N.  E.  870;  Allen  v.  La  Fayette.  89  Ala. 
641,  9  L.R.A.  497,  8  So.  30; 'l  Dill.  Mun. 
Corp.  f  125  (1),  507a;  20  Am.  &  Eng.  Enc. 
Law,  p.  1143.  A  contrary  view  was  taken  in 
a  number  of  the  earlier  cases  cited  in  1 
Dillon  on  Munici|Mil  Corporations,  §  US, 
and  by  some  of  the  justices  of  the  Supreme 
Court  of  the  United  States,  in  Nashville  v. 
Ray,  supra.  There  is  now,  however,  little,  if 
any,  judicial  dissent  from  the  view  that  mu- 
nicipal officers  are  not  the  general  fiscal 
agents  of  the  corporation,  with  the  implied 
power  to  borrow  money  for  corporate  pur- 
poses. This  conviction  of  the  courts  has 
been  greatly  strengthened  by  the  disasters 
which  have  befallen  so  many  ci>mmunities, 
growing  out  of  the  negligent  and  fraudu- 
lent misiippropriation  of  money  borrowed  by 
counties,  cities,  and  towns.  In  State  ex  rel. 
Atkins  v.  Maysville,  supra,  the  court  fwiys: 
"The  only  point  discussed  at  bar  is  the  power 
of  the  town  of  ^yiaysville  to  levy  taxes.  It 
appears  that  no  express  authority  is  granted 
for  that  purpose  in  its  charter.  Such  power 
can  only  be  implied  on  the  ground  of  neces- 
sary implication.  To  raise  such  an  implica- 
tion, it  ^^'Ould  be  noce-^sary  to  hold  that  mu- 
nicipal powers  cannot  be  effectively  granted 
without  the  taxing  power, — ^a  proposition 
4L.R.A.(N.S.) 


that  we  cannot  affirm.  No  such  power  of 
taxation  can  therefore  be  implied.**  The 
power  to  levy  taxes  is  far  more  usual  sod 
necessary  to  corporate  existence  than  the 
power  to  borrow  money  on  the  faith  of  taxes, 
and,  if  the  former  is  not  implied  from  the 
fact  of  incorporation,  for  a  stronger  reason 
the  latter  is  not. 

There  is,  however,  an  obvious  difference 
between  borrowing  money,  even  for  the  pur- 
po:*e  of  applying  it  to  the  ordinary  current 
expenses  of  the  town,  and  contracting  debt» 
to   those    who    are    employed    to   do    those 
things  requisite  to  the  conduct  of  the  town's 
affairs,   such  as  street  laborers,   policemen, 
etc.,  or  even  for  the  erection  of  buildiogs 
to  be  used  for  municipal  purposes.    ''In  the- 
one  case  the  application  of  the  credit  is  se- 
cured to  the  advancement  of  the  authorized 
object,  while  money  borrowed  is  liable  to  be 
lost,  to  be  squandered,  or  to  be  diverted  to 
illegitimate  purposes.''    2  Dan.  Xeg.  Inst.  § 
1530.     I'nder  the  general  rule   of  law,  the 
council  of  the  town  of  Prosperity  could  have 
made  a  debt  for  a  town  hall  and  guardhouse 
to  one  who  contracted  to  build  it.    Neely  v. 
Yorkville,  10  S.  C.  X.  S.  141;   1  Dill.  Mun. 
Corp.  §  125   (6)  ;   Police  Jury  v.  Britton.  15 
Wall.  666,  21  L.  ed.  251;  Nashville  v.  Ray, 
supra;   21    Am.   &   Eng.    Enc.    Taw,    p.   31: 
Claiborne  County  v.  Brooks,  111  U.  S.  400. 
28  L.  ed.  470.  4\Sup.  Ct.  Rep.  489:  Merrill 
V.  Monticello,  138  U.  S.  673,  34  L.  ed.  1069. 
11  Sup.  Ct.  Rep.  441:  Allen  v.  La  Fayette. 
supia;    Newgass    v.    New    Orleans,    4*i    Lsu 
Ann.   163,  21  Am.  St.  Rep.  368,  7   So.  56.">: 
Clark  V.  Des  Moines,  87  Am.  Dec.  423.  ami 
note  (If)  Iowa,  inO).    But  even  the  power  Xi> 
contract  debts  for  municipal  purposes  should 
l>e  restricted  to  such   debt-  as   the  council 
c^uld  reasonably  expect,  and  in  good  faith 
did  expect,  to  pay  from  the  ordinary  revenue 
of  the  town  for  the  current  municipal  fiscal 
year.    Without  such  a  restriction,  it  is  mani- 
fest  there   would   be  no  safeguard  against 
involving  the  town  in  overwhelming  debt  for 
municipal  buildings  and  enterprises  out  of 
all  proportion  to  its  present  or  reasonably- 
to-be-expected  population  and  wealth.  While 
this  might  not  imply  the  same  moral  turpi- 
tude,  it    is   as   disastrous    to   the   taxpayer 
as  intentional  misappropriation  of  borrowed 
money.     Especially  when   any  unusual   en- 
terprise is  contemplated,  all  who  deal  with 
the    municipal    authorities    are    chargeable 
with  knowledge  that  the  council  would  have 
no   right   to   involve   the   town   in   debt    for 
its  prosecution,  unless,  after  a  careful  esti- 
mate, they  with  good  reason  believe^  there 
would  be  a  surplus  revenue  for  the  current 
year,   over  all   necessary   current   expenses, 
sufficient  to  pay  the  debt   to  he  contracted 
for  such   building  or  other  enterprise.     If, 
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however,  such  an  estimate  is  made,  leading 
to  the  reasonable  conclusion  that  the  antici- 
pated revenue  will  be  sufficient  to  meet  the 
debt  contemplated  for  the  municipal  build- 
ing or  other  special  enterprise  as  well  as  cur- 
rent charges,  and  accordingly  the  building  or 
other  enterprise  is  commenced,  and  any  con- 
siderable expense  incurred,  and  then  it 
should  turn  out  that  the  estimates  of  the  ex- 
penses were  too  low,  or  the  estimates  of  the 
revenue  too  high,  indebtedness  thereafter 
incurred  in  the  prosecution  of  the  enterprise 
would  nevertheless  be  valid,  because  the  law 
is  not  so  unreasonable  as  to  require  in  such 
eircumstances  the  waste  of  the  public  funds 
which  would  be  consequent  upon  the  aban- 
donment of  the  work  in  an  incomplete  con- 
dition. Judicial  expression  as  to  this  limi- 
tation upon  the  power  of  municipal  officers 
to  contract  debts  in  the  name  of  the  corpora- 
tion, which  we  think  should  be  insisted  on, 
is  not  as  explicit  as  might  be  desired;  but 
this  view  is  clearly  intimated  in  the  very 
strong  opinion  of  the  court,  delivered  by 
Mr.  Justice  Bradley,  in  Nashville  v.  Ray, 
9upra.  And  the  view  of  Judge  Dillon  is  that 
the  usual  grants  of  municipal  powers  con- 
template that  the  expense  of  the  execution 
of  such  powers  shall  be  met  year  by  year 
from  revenue  derived  from  current  taxation 
and  other  ordinary  sources.  1  Dill.  Mun. 
Corp.  I  125.  The  case  of  Neely  v.  Yorkville, 
supra,  is  not  an  authority  to  the  contrary, 
for  there  one  of  the  bonds  in  issue  was  dated 
February   11,  1861,  and  the  other  June  4, 

1861,  and   both   were   payable   January    1, 

1862.  Presumably,  they  were  given  in  antic- 
ipation of  the  collection  of  the  revenues  of 
1861.  Certainly  there  is  no  evidence  in  the 
record  that  they  were  not  so  given,  and  the 
question  here  under  discussion,  as  far  as  the 
reported  case  shows,  was  not  made  in  argu- 
ment and  was  not  referred  to  in  the  opinion. 
But,  even  if  the  general  rule  o|  law  should 
be  thought  not  so  rigid  as  we  have  stated 
it,  as  to  the  circumstances  under  which  a 
municipality  may  contract  debts  without 
special  authority,  as  we  shall  hereafter  see, 
it  was  made  so  by  the  Constitution  of  1895. 

2.  The  indorsement  of  a  note  given  by  a 
municipal  corporation  which  has  no  power 
to  borrow  money,  or  which  has  not  exercised 
such  power  in  compliance  with  the  condi- 
tions required  by  law,  cannot  avail  to  give 
it  validity.  The  Bank  of  Prosperity,  there- 
fore, cannot  stand  on  any  higher  ground 
than  the  Palmetto  Bank  &  Trust  Company. 
There  was  never  any  power,  either  real  oi 
apparent,  to  give  the  note,  and,  being  there- 
fore void  from  the  beginning,  no  force  could 
hr  given  it  by  indorsement.  Even  when  the 
power  to  borrow  money  is  expressly  given, 
though  the  holder  of  the  paper  is  not  bound 
4L.R.A.(N.S.) 


to  see  that  the  money  is  properly  applied, 
yet  he  takes  it  subject  to  the  risk  that  it 
has  been  properly  and  lawfully  issued.  The 
authorities  to  this  effect  are  so  numerous 
that  we  refer  only  to  Jones  v.  Camden,  44 
S.  C.  323,  51  Am.  St.  Rep.  819,  23  S.  £.  141; 
Claiborne  County  v.  Brooks,  supra;  Bren- 
ham  V.  German-American  Bank,  144  U.  Si 
173,  36  L.  ed.  390,  12  Sup.  a.  Rep.  559.  Un- 
der the  principles  of  law  to  which  we  have 
adverted,  the  conclusion  cannot  be  avoided 
that  the  note  held  by  the  Bank  of  Prosper- 
ity, having  been  given  for  borrowed  money, 
is  not  a  valid  obligation  of  the  town.  Of 
course,  if  the  instrument  here  under  consid- 
eration, in  form  a  note,  is  to  be  regarded  a 
bond,  that  would  be  an  additional  reason  for 
holding  it  void;  for  it  is  not  pretended 
there  was  any  compliance  with  the  constitu- 
tional conditions  essential  to  the  validity  of 
a  municipal  bond  issue.  The  question  is  not 
a  practical  one  in  this  case,  because  the  in- 
strument is  invalid,  even  if  it  be  regarded 
as  a  note,  since  it  was  given  for  borrowed 
money.  The  court  does  not,  however,  wish 
to  be  understood  as  assenting  to  the  propo- 
sition, urged  by  counsel  for  the  plain- 
tiffs, that  a  paper,  in  form  a  promissory 
note,  becomes  a  municipal  bond,  merely  be- 
cause it  has  affixed  the  seal  of  the  corpora* 
tion.  Central  Nat.  Bank  v.  Charlotte,  C.  & 
A.  R.  Co.  6  S.  a  N.  S.  156,  22  Am.  Rep.  12. 
Regarding  the  note  entirely  void,  and 
therefore  eliminated  from  the  transaction, 
it  is  still  to  be  considered  whether  the  bank 
could  recover  the  amount  loaned  for  which 
the  note  was  given,  as  money  had  and  re- 
ceived by  the  town;  not  because  it  had  been 
loaned  by  the  town,  or  because  its  officers 
had  borrowed  it  and  promised  to  pay,  but 
because  it  was  money  of  another  used  by  the 
town  for  legitimate  corporate  purposes  au- 
thorized by  law.  Cogent  argument  may  be 
made  and  strong  authority  adduced  on  both 
sides  of  this  question.  The  argument 
against  such  a  recovery  is  stated  with  great 
force  by  Beasley,  Ch.  J.,  in  Hackettstown  v. 
Swackhamer,  37  N.  J.  L.  191,  and  by  Judge 
Earl  in  Wells  v.  Salina,  119  N.  Y.  280,  7 
L.R.A.  759,  23  N.  E.  870.  The  view  expressed 
in  these  and  other  cases  is  that  to  allow  a 
recovery  for  money  had  and  received,  while 
denying  the  power  to  corporate  officers  to 
make  a  valid  contract  to  repay  borrowed 
money,  would  be  (1)  to  repudiate  such  a 
contract  in  the  abstract  while  ratifying  and 
giving  it  full  effect  in  the  concrete,  and  (2) 
to  raise  an  implied  contract  to  ro|>ay  where 
there  is  no  power  to  make  an  express  con- 
tract. A  statement  of  the  basis  of  the  action 
for  money  had  and  received,  we  venture  to 
think,  will  show  that  these  arguments  are 
not  sound.    Express  contracts  and  contracts 
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a  general  and  undisputed  proposition  of  law 
that  a  municipal  corporation  possesses  and 
can  exercise  the  following  powers,  and  no 
others:  First,  those  granted  in  express 
words;  second,  those  necessarily  or  fairly 
implied  in,  or  incident  to,  the  powers  ex- 
pressly granted ;  third,  those  essential  to  the 
declared  objects  and  purposes  of  the  corpora- 
tion,— not  simply  convenient,  but  indispen- 
sable. Any  fair,  reasonable  doubt  concerning 
the  existence  of  power  is  resolved  by  the 
courts  against  the  corporation,  and  the  pow- 
er is  denied."  State  ex  rel.  Heise  v.  Colum- 
bia, 6  Rich.  L.  404;  State  ex  rel.  Atkins  v. 
Maysville,  12  S.  C.  76;  Blake  v.  Walker,  23 
S.  C.  517;  White  v.  Rock  Hill,  34  S.  C.  242, 

13  S.  E.  416;  State  ex  rel.  Columbia  Club 
v.  McMaster,  35  S.  C.  1,  28  Am.  St.  Rep.  826, 

14  S.  E.  200;  Mauldin  v.  Greenville,  42  S.  C. 
293,  27  L.R.A.  284,  46  Am.  St.  Rep.  723,  20 
S.  E.  842.  The  power  to  borrow  money  is 
not  a  necessary  incident  of  municipal  life, 
and  hence  does  not  exist  unless  expressly 
given,  or  unless  some  duties  are  imposed  or 
powers  conferred  on  the  corporation  which 
manifestly  could  not  be  exercised  at  all 
without  borrowing  money.  The  two  lead- 
ing cases  on  the  subject  are  Xashville  v. 
Ray,  19  Wall.  468,  22  L.  ed.  164,  and  Hack- 
ettstown  V.  Swackhamer,  37  N.  J.  L.  191. 
Authorities  to  the  same  effect  will  be  found 
collected  in  8  Rose's  Notes,  253;  note  to 
Jones  V.  Camden  (S.  C.)  51  Am.  St.  Rep.  828; 
Wells  V.  Salina,  119  N.  Y.  280,  7  L.R.A.  759, 
23  N.  E.  870;  Allen  v.  La  Fayette.  89  Ala. 
641,  9  L.R.A.  497,  8  So.  30; 'l  Dill.  Mun. 
Corp.  §  125  (1),  507a;  20  Am.  &  Eng.  Enc. 
Law,  p.  1143.  A  contrary  view  was  taken  in 
a  number  of  the  earlier  cases  cited  in  1 
Dillon  on  Municipal  Corporations,  if  118, 
and  by  some  of  the  jiisticea  of  the  Supreme 
Court  of  the  United  States,  in  Nashville  v. 
Ray,  supra.  There  is  now,  however,  little,  if 
any,  judicial  dissent  from  the  view  that  mu- 
nicipal officers  are  not  the  general  fiscal 
agents  of  the  corporation,  with  the  implied 
power  to  borrow  money  for  corporate  pur- 
poses. This  conviction  of  the  courts  has 
been  greatly  strengthened  by  the  disasters 
which  have  befallen  so  many  communitiei^, 
growing  out  of  the  negligent  and  fraudu- 
lent misappropriation  of  money  borrowed  by 
counties,  cities,  and  towns.  In  State  ex  rel. 
Atkins  V.  Maysville,  aupra,  the  court  says: 
"The  only  point  discussed  at  bar  is  the  power 
of  the  town  of  Maysville  to  levy  taxes.  It 
appears  that  no  express  authority  is  granted 
for  that  purpose  in  it?  charter.  Such  power 
can  only  be  implied  on  the  ground  of  neces- 
sary implication.  To  raise  such  an  implica- 
tion, it  wx)uld  be  necessary  to  hold  that  mu- 
nicipal powers  cannot  be  effectively  granted 
without  the  taxing  power, — ^a  proposition 
4L.R.A.(N.S.) 


that  we  cannot  affirm.  No  such  power  of 
taxation  can  therefore  be  implied."  The- 
power  to  levy  taxes  is  far  more  usual  and 
necessary  to  corporate  existence  than  the- 
power  to  borrow  money  on  the  faith  of  taxes, 
and,  if  the  former  is  not  implied  from  the 
fact  of  incorporation,  for  a  stronger  reason 
the  latter  is  not. 

There  is,  however,  an  obvious  difference- 
between  borrowing  money,  even  for  the  pur- 
poie  of  applying  it  to  the  ordinary  current 
expenses  of  the  town,  and  contracting  debt» 
to  those  who  are  employed  to  do  those 
things  requisite  to  the  conduct  of  the  town*» 
affairs,  auch  as  street  laborers,  policemen,, 
etc.,  or  even  for  the  erection  of  buildings 
to  be  used  for  municipal  purposes.  "In  the- 
one  case  the  application  of  the  credit  is  se- 
cured to  the  advancement  of  the  authorized 
object,  while  money  borrowed  is  liable  to  be- 
lost,  to  be  squandered,  or  to  be  diverted  to- 
illegitimate  purposes."  2  Dan.  Neg.  Inst.  $ 
1530.  I'nder  the  general  rule  of  law,  the 
council  of  the  town  of  Prosperity  could  have 
made  a  debt  for  a  town  hall  and  guardhouse 
to  one  who  contracted  to  build  it.  Neely  v. 
YorkviUe,  10  S.  C.  X.  S.  141;  1  Dill.  Mun. 
Corp.  §  125  (6)  ;  Police  Jury  v.  Britton,  15 
Wall.  566,  21  L.  ed.  251;  Nashville  v.  Ray,. 
supni;  21  Am.  &  Eng.  Enc.  Iaw,  p.  31: 
Claiborne  County  v.  Brooks,  111  U.  S.  400. 
28  L.  ed.  470.  4'Snp.  Ct.  Rep.  489;  Merrill 
V.  Monticello,  138  U.  S.  673,  34  L.  ed.  1069^ 
11  Sup.  Ct.  Rep.  441:  Allen  v.  La  Fayette. 
supra;  Newgass  v.  New  Orleans,  4'>  La_ 
Ann.  163.  21  Am.  St.  Rep.  368,  7  So.  .lO.): 
Clark  v.  Des  Moines,  87  Am.  Dec.  423.  and 
note  (19  Iowa,  190).  But  even  the  power  U> 
contract  debts  for  municipal  purposes  aliould 
1)6  restricted  to  such  debts  as  the  council 
(x>uld  reasonably  expect,  and  in  good  faith 
did  expect,  to  pay  from  the  ordinary  revenue 
of  the  town  for  the  current  municipal  fiscal 
year.  Without  such  a  restriction,  it  is  mani- 
fest there  would  be  no  itafeguard  against 
involving  the  town  in  overwhelming  debt  for 
municipal  buildings  and  enterprises  out  of 
all  proportion  to  its  present  or  reasonably- 
to-be- expected  population  and  wealth.  While 
this  might  not  imply  the  same  moral  turpi- 
tude, it  is  as  disastrous  to  the  taxpayer 
as  intentional  misappropriation  of  borrowed 
money.  Especially  when  any  unusual  en- 
terprise is  contemplated,  all  who  deal  with 
the  municipal  authorities  are  chargeable 
with  knowledge  that  the  council  would  have 
no  right  to  involve  the  town  in  debt  for 
its  prosecution,  unless,  after  a  careful  esti- 
mate, they  with  good  reason  believe^  there 
would  be  a  surplus  revenue  for  the  current 
year,  over  all  necessary  current  expenses, 
sufficient  to  pay  the  debt  to  be  contracted 
for  such   building  or   other  enterprise.     If^ 
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however,  such  an  estimate  is  made,  leading 
to  the  reasonable  conclusion  that  the  antici- 
pated revenue  will  be  sufficient  to  meet  the 
debt  contemplated  for  the  municipal  build- 
ing or  other  special  enterprise  as  well  as  cur- 
rent charges,  and  accordingly  the  building  or 
other  enterprise  is  commenced,  and  any  con- 
siderable expense  incurred,  and  then  it 
should  turn  out  that  the  estimates  of  the  ex- 
penses were  too  low,  or  the  estimates  of  the 
revenue  too  high,  indebtedness  thereafter 
Incurred  in  the  prosecution  of  the  enterprise 
would  nevertheless  be  valid,  because  the  law 
Is  not  so  unreasonable  as  to  require  in  such 
eircumstances  the  waste  of  the  public  funds 
which  would  be  consequent  upon  the  aban- 
donment of  the  work  in  an  incomplete  con- 
dition. Judicial  expression  as  to  this  limi- 
tation upon  the  power  of  municipal  officers 
to  contract  debts  in  the  name  of  the  corpora- 
tion, which  we  thinlc  should  be  insisted  on, 
is  not  as  explicit  as  might  be  desired;  but 
this  view  is  clearly  intimated  in  the  very 
strong  opinion  of  the  court,  delivered  by 
Mr.  Justice  Bradley,  in  Nashville  v.  Ray, 
9upra.  And  the  view  of  Judge  Dillon  is  that 
the  usual  grants  of  municipal  powers  con- 
template that  the  expense  of  the  execution 
of  such  powers  shall  be  met  year  by  year 
from  revenue  derived  from  current  taxation 
and  other  ordinary  sources.  1  Dill.  Mun. 
Corp.  I  126.  The  case  of  Xeely  v.  Yorkville, 
supra,  is  not  an  authority  to  the  contrary, 
for  there  one  of  the  bonds  in  issue  was  dated 
February   11,  1861,  and  the  other  June  4, 

1861,  and   both   were   payable   January    1, 

1862.  Presumably,  they  were  given  in  antic- 
ipation of  the  collection  of  the  revenues  of 
1861.  Certainly  there  is  no  evidence  in  the 
record  that  they  were  not  so  given,  and  the 
question  here  under  discussion,  as  far  as  the 
reported  case  shows,  was  not  made  in  argu- 
ment and  was  not  referred  to  in  the  opinion. 
But,  even  if  the  general  rule  of  law  should 
be  thought  not  so  rigid  as  we  have  stated 
It,  as  to  the  circumstances  under  which  a 
municipality  may  contract  debts  without 
•pecifti  authority,  as  we  shall  hereafter  see, 
It  was  'made  so  by  the  Confltitution  of  1895. 

2.  The  indorsement  of  a  note  given  by  a 
municipal  corporation  which  has  no  power 
to  borrow  money,  or  which  has  not  exercised 
mch  power  in  compliance  with  the  condi- 
tions required  by  law,  cannot  avail  to  give 
it  validity.  The  Bank  of  Prosperity,  there- 
fore, cannot  stand  on  any  higher  ground 
than  the  Palmetto  Bank  &,  Trust  Company. 
There  was  never  any  power,  either  real  oi 
apparent,  to  give  the  note,  and,  being  there- 
fore void  from  the  beginning,  no  force  could 
be  given  it  by  indorsement.  Even  when  the 
power  to  borrow  money  is  expressly  given, 
though  the  holder  of  the  paper  is  not  bound 
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to  see  that  the  money  is  properly  applied^ 
yet  he  takes  it  subject  to  the  risk  that  it 
has  been  properly  and  lawfully  issued.  The 
authorities  to  this  effect  are  so  numerous 
that  we  refer  only  to  Jones  v.  Camden,  44 
S.  C.  323,  51  Am.  St.  Rep.  819,  23  S.  £.  141; 
Claiborne  County  v.  Brooks,  supra;  Bren- 
ham  V.  German-American  Bank,  144  U.  Si 
173,  36  L.  ed.  390,  12  Sup.  a.  Rep.  559.  Un- 
der the  principles  of  law  to  which  we  have 
adverted,  the  conclusion  cannot  be  avoided 
that  the  note  held  by  the  Bank  of  Prosper- 
ity, having  been  given  for  borrowed  money, 
is  not  a  valid  obligation  of  the  town.  Of 
course,  if  the  instrument  here  under  consid- 
eration, in  form  a  note,  is  to  be  regarded  a 
bond,  that  would  be  an  additional  reason  for 
holding  it  void;  for  it  is  not  pretended 
there  was  any  compliance  with  the  constitu- 
tional conditions  essential  to  the  validity  of 
a  municipal  bond  issue.  The  question  is  not 
a  practical  one  in  this  case,  because  the  in- 
strument is  invalid,  even  if  it  be  regarded 
as  a  note,  since  it  was  given  for  borrowed 
money.  The  court  does  not,  however,  wish 
to  be  understood  as  assenting  to  the  propo- 
sition, urged  by  counsel  for  the  plain- 
tiffs, that  a  paper,  in  form  a  promissory 
note,  becomes  a  municipal  bond,  merely  be- 
cause it  has  affixed  the  seal  of  the  corpora- 
tion. Central  Nat.  Bank  v.  Charlotte,  C.  & 
A.  R.  Co.  5  S.  a  N.  S.  166,  22  Am.  Rep.  12. 
Regarding  the  note  entirely  void,  and 
therefore  eliminated  from  the  transaction, 
it  is  still  to  be  considered  whether  the  bank 
could  recover  the  amount  loaned  for  which 
the  note  was  given,  as  money  had  and  re- 
ceived by  the  town;  not  because  it  had  been 
loaned  by  the  town,  or  because  its  officers 
had  bon-owed  it  and  promised  to  pay,  but 
because  it  was  money  of  another  used  by  the 
town  for  legitimate  corporate  purposes  au- 
thorized by  law.  Cogent  argument  may  be 
made  and  strong  authority  adduced  on  both 
sides  of  this  question.  The  argument 
against  such  a  recovery  is  stated  with  great 
force  by  Beasley,  Ch.  J.,  in  Hackettstown  v. 
Swackhamer,  37  N.  J.  L.  191,  and  by  Judge 
Earl  in  Wells  v.  Salina,  119  N.  Y.  280.  7 
L.R.A.  759,  23  N.  E.  870.  The  view  expressed 
in  these  and  other  cases  is  that  to  allow  a 
recovery  for  money  had  and  received,  while 
denying  the  power  to  corporate  officers  to 
make  a  valid  contract  to  repay  borrowed 
money,  would  be  (1)  to  repudiate  such  a 
contract  in  the  abstract  while  ratifying  and 
giving  it  full  effect  in  the  concrete,  and  (2) 
to  raise  an  implied  contract  to  rc|>ay  where 
there  is  no  power  to  make  an  express  con- 
tract. A  statement  of  the  basis  of  the  action 
for  money  had  and  received,  we  venture  to 
think,  will  show  that  these  arguments  are 
not  sound.    Express  contracts  and  contracts 
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implied  in  fact  depend  upon  the  will  of  the 
parties  to  be  bound,  indicated  in  the  one 
-case  expressly  in  some  form  recognized  by 
law,  and  in  the  other  by  circumstances 
from  which  assent  may  be  inferred  as  a  con- 
clusion of  fact.  Quasi  contracts,  or  con- 
tracts implied  in  law,  are  obligations  im- 
posed by  law  as  duties,  quite  independent 
of  the  assent  of  the  party  held  to  be  bound, 
and  often  in  spite  of  his  earnest  dissent. 
In  an  action  on  an  express  contract,  or  a 
contract  implied  in  fact,  the  measure  of  the 
recovery  is  ordinarily  fixed  by  the  promise. 
In  an  action  depending  on  the  obligation  or 
duty  called  quasi  contract,  the  measure  of 
the  recovery  is  the  extent  of  the  duty  or 
obligation  imposed  by  law,  and  is  expressed 
by  the  amount  which  the  court  considers 
the  defendant  has  been  unjustly  enriched  at 
the  expense  of  the  plaintiff.  If  a  recovery 
were  allowed  against  a  municipal  corpora- 
tion on  a  note  for  money  borrowed,  the  judg- 
ment must  be  for  the  amount  of  the  note, 
liowever  large,  and  though  the  money  may 
have  been  squandered.  But  in  an  action 
against  a  town  for  money  had  and  received, 
the  question  is  not  what  the  claimant  has* 
parted  with  to  officers  who  were  not  au- 
tikorized  to  take  his  money  for  the  town, 
•or  what  they  have  promised  him,  but,  How 
much  has  the  town  been  benefited?  If  the 
money  was  squandered,  there  can  be  no  re- 
covery; if  it  was  used  extravagantly,  for 
buildings  or  enterprises  not  reasonably  nec- 
essary for  municipal  purposes,  there  can  be 
no  recovery  beyond  the  actual  benefit. 
This  view,  it  will  be  seen,  leaves  no  room  to 
^ay  that  a  promise  to  pay  back  money  is 
implied  where  no  valid  contract  can  be  made, 
or  that  allowing  any  recovery  for  money  had 
and  received  subjects  the  town  to  the  same 
peril  as  to  admit  the  unrestricted  right  of 
a  municipal  council  to  borrow  money.  The 
"Tight  to  such  a  recovery  is  supported  by  the 
weight  of  authority,  as  will  appear  by  refer- 
ence to  the  following  citations,  though  it 
has  been  denied,  as  we  have  seen,  by  courts 
whose  opinions  should  receive  great  consider- 
ation: 1  Dill.  Mun.  Corp.  §  126,  note,  and 
S§  460,  461;  20  Am.  &  Eng.  Enc.  Law,  p. 
1158;  Keener,  Quasi  Contracts,  272;  Marsh 
v.  Fulton  County,  10  Wall.  676,  19  L.  ed. 
1040;  Salt  Lake  City  v.  Hollister,  118  U.  S. 
256,  30  L.  ed.  176,  6  Sup.  a.  Rep.  1055;  Par- 
kersburg  v.  Brown,  106  U.  S.  487,  27  L.  ed. 
238,  1  Sup.  Ct.  Rep.  442 ;  Chelsea  Sav.  Bank 
V.  Ironwood,  66  C.  C.  A.  230,  130  Fed.  410; 
Allen  V.  La  Fayette,  89  Ala.  641,  9  L.R.A. 
497,  8  So.  30.  The  view  of  the  court  ex- 
pressed in  Carolina  Nat.  Bank  v.  State,  60 
S.  C.  465,  86  Am.  St.  Rep.  865,  38  S.  E.  629, 
is  not  in  the  least  inconsistent  with  this 
view.  The  distinction  between  that  case  and 
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this  is  made  obvious  by  these  sentences  of 
the  opinion  of  the  court,  delivered  by  Mr. 
Justice  Jones :  "Nor  do  we  think  this  action 
can  be  sustained,  as  contended  by  the  re- 
spondent, as  an  action  for  money  had  and 
received.  The  state  has  only  received  that 
to  which  it  was  entitled,  viz.,  money  for  the 
hire  of  convicts,  received  from  the  hands  of 
the  superintendent  of  the  penitentiary. 
Plaintiff  has  paid  no  money  to  the  state 
by  mistake;  for  in  the  eye  of  the  law  plain- 
tiff dealt  with  Neal,  not  with  the  state,  and 
received  from  Neal  all  that  it  contracted 
for,  the  liability  of  the  makers  of  the  notes, 
supported  by  NeaPs  indorsement."  There 
the  state  was  not  unjustly  enriched,  but 
received  only  its  due,  and  there  was  no  legal 
or  equitable  principle  upon  which  it  could 
be  required  to  refund  to  a  mere  volunteer. 
In  this  cftse  these  important  facts  are  es- 
tablished: (1)  The  money  was  expended 
for  a  municipal  purpose  impliedly  authorized 
by  the  charter,  because  reasonably  necessary 
for  the  proper  conduct  of  municipal  affairs ; 
for  we  suppose  it  will  not  be  disputed  that, 
both  under  the  general  principles  of  law  and 
the  special  provisions  of  the  statute,  the 
expenditure  of  public  funds  for  the  erection 
of  a  guardhouse,  council  chamber,  and  town 
hall,  would  be  sustained;  (2)  the  town  re- 
ceived full  benefit  for  the  entire  amount 
expended;  (3)  the  council  had  reason  to  be- 
lieve, and  did  believe,  when  the  building  of 
the  town  hall  was  commenced  and  until  they 
had  expended  on  it  about  $300,  that  the  en- 
tire debt  of  $1,000  contemplated  and  after- 
wards contracted  to  the  Palmetto  Bank  & 
Trust  Company,  could  and  would  be  repaid 
from  the  regular  income  of  the  town  for  the 
current  fiscal  year,  and,  if  the  bank  had  ex- 
hausted all  means  of  inquiry  into  the  town's 
affairs,  as  it  was  its  duty  to  do,  nothing 
would  have  been  discovered  beyond  these 
facts.  If  the  general  principles  of  law  above 
stated  are  applied  to  these  facts,  the  conclu- 
sion is  obvious  that  the  Bank  of  Prosperity, 
as  the  equitable  assignee  of  the  Palmetto 
Bank  &  Trust  Company,  could  ,  recover 
against  the  town  the  sum  advanced  as  money 
had  and  received  by  the  town  for  its 
benefit.  But  it  remains  to  consider  to  what 
extent,  if  at  all,  these  general  rules  have 
been  modified  by  the  Constitution  and  the 
statutes  of  this  state, — ^whether  these  gener- 
al rules  have  been  so  altered  that  the  town 
of  Prosperity  is  under  no  legal  obligation 
to  refund  the  amount  received  from  the  Pal- 
metto Bank  &  Trust  Company.  For  it  is  to 
be  observed  that,  while  a  recovery  for  money 
had  and  received  does  not  require  either  an 
express  contract  or  a  contract  implied  In 
fact  to  support  it.  yet  it  docs  require  for  its 
support  a  debt  imposed  by  law;  and,  wher» 
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the  Constitution  or  statute  law  of  the  state 
forbids,  not  only  the  borrowing  of  money, 
but  the  incurring  of  any  debt,  or  that  a 
debt,  to  be  valid,  must  be  created  under  cer- 
tain restrictions,  as,  for  instance,  that  it 
must  have  the  sanction  of  taxpayers  or  vot- 
ers expressed  at  an  election,  then  there  can 
be  no  recovery  for  money  had  and  received. 
Tn  its  last  analysis,  the  action  for  money 
had  and  received  stands  on  the  judicial  c(m- 
tx»ption  that  the  use  by  one  person  of  the 
money  of  another  creates  a  debt;  but  this 
judicial  conception  manifestly  could  have  no 
application  to  municipal  corporations  in  the 
face  of  positive  constitutional  or  statute  law 
1  hat  no  debt  shall  be  eoutraeted  by  a  munic- 
iiiHlitv,  or  that  a  debt  shall  be  contracted 
only  in  a  certain  manner. 

Warned  by  the  disasters  resulting  from 
the  abuse  of  public  credit,  the  constitutional 
tMinvention  of  1895  endeavored  to  protect  it 
by  making  the  sanction  of  a  referendum 
ill  almost  all  cases  necessary  to  the  validity 
of  public  debt.  Even  the  general  assembly 
was  forbidden  to  increase  the  debt  of  the 
state,  except  by  the  affirmative  vote  of  two 
thirds  of  the  qualified  electors  voting  at  a 
popular  election.  Const.  1895,  art.  10,  §  U. 
As  to  municipal  corporations,  the  Constitu- 
tion provides:  "The  general  assembly  shall 
provide  by  general  laws  for  the  organization 
and  classification  of  municipal  corporations. 
The  powets  of  each  class  shall  be  defined  so 
that  no  such  corporation  shall  have  any 
powers,  or  be  subject  to  any  restrictions, 
other  than  all  corporations  of  the  dame 
<jlas8.**  Const,  art.  8,  §  1.  The  general  as- 
sembly, in  pursuance  of  this  requirement, 
divided  towns  and  cities  into  classes  accord- 
ing to  population.  The  town  of  Prosperity 
falls  in  the  class  of  those  containing  less 
than  1,000  inhabitants.  The  Constitution 
further  provides  in  $  3,  art.  8:  "The  general 
assembly  shall  restrict  the  powers  of  cities 
and  towns  to  levy  taxes  and  assessments, 
to  borrow  money,  and  to  contract  debts; 
and  no  tax  or  assessment  shall  be  levied, 
or  debt  contracted,  except  in  pursuance  of 
law,  for  public  purposes  specified  by  law." 
For  the  creation  of  a  debt  of  any  descrip- 
tion, therefore,  it  is  necessary  for  municipal 
authorities  to  find  either  legislative  author- 
ity or  warrant  in  some  other  provision  of 
the  Constitution  itself.  In  the  statutory 
provision  relating  to  towns  of  less  than  1.- 
000  inhabitants,  to  be  found  in  art.  1,  chap. 
49,  of' the  Civil  Code  of  1902,  which  may  be 
«aid  to  constitute  the  charter  of  such  towns, 
no  authority  is  given  to  contract  a  debt  of 
any  description  whatever,  not  even  to  antici- 
pate in  any  way  the  collection  of  taxes  for 
the  current  fiscal  year.  The  fact  that  by  § 
1989  of  the  Civil  Code  of  1902,  relating  to 
towns  of  over  1,000  inhabitants,  it  is  pro- 
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vided:  *1n  cities  of  over  5,000  inhabitants, 
that,  in  anticipation  of  the  collection  of 
taxes  in  any  fiscal  year,  said  city  council 
may  from  time  to  time,  as  occasion  may  re- 
quire, borrow  money  for  corporate  purposes, 
and  pledge  the  taxes  levied,  or  to  be  levied, 
in  said  year  for  said  purposes  for  the 
payment  of  the  money  so  borrowed  and 
interest  thereon," — clearly  implies  that 
the  general  assembly  did  not  iiktend  to 
confer  upon  towns  of  less  than  1,000  in- 
habitants the  power  to  borrow  money  for 
corporate  purposes,  and  to  pledge  the  taxes 
of  the  current  year  for  its  payment.  But, 
as  we  have  seen,  the  power  to  borrow  money 
is  a  much  larger  and  more  dangerous  power 
than  the  power  to  contract  a  debt,  either 
for  labor  or  supplies,  or  for  money  had  and 
received  for  the  benefit  of  the  town.  In  the 
one  case,  the  lender  has  only  to  show  that 
the  proper  corporate  officer  received  the  mon- 
ey, and  his  right  to  recover  does  not  in  the 
least  depend  upon  the  benefit  accruing  by 
the  actual  application  of  the  money;  in  the 
other,  he  who  furnishes  money  can  only  re- 
cover for  a  debt  arising  from  the  actual 
benefit  or  enrichment  of  the  town  at  his  ex- 
pense. The  exclusion  by  omission,  therefore, 
of  towns  of  less  than  1,000  inhabitants  from 
the  provision  allowing  towns  to  borrow  mon- 
ey in  anticipation  of  the  collection  of  taxes 
does  not  necessarily  imply  an  intention  to 
deny  such  towns  the  power  to  create  a  debt 
of  any  kind  in  anticipation  of  the  collection 
of  current  taxes. 

While,  as  already  said,  there  is  no  warrant 
in  any  act  of  the  general  assembly  for  the 
creation  of  any  debt  by  towns  of  less  than 
1,000  inhabitants,  the  following  constitution- 
al provision,  attached  as  a  proviso  to  the 
section  prohibiting  the  creation  of  bonded 
indebtedness,  except  upon  certain  condi- 
tions, applies  to  all  municipal  corporations, 
and  we  think  does  warrant  the  creation  and 
payment  of  a  debt,  like  that  now  under  con- 
sideration, by  any  municipality  organized 
under  the  laws  of  this  state,  including  those 
of  less  than  1,000  inhabitants :  "  .  .  .  This 
section  shall  not  be  construed  to  prevent  the 
issuing  of  certificates  of  indebtedness  in  an- 
ticipation of  the  collection  of  taxes  for 
amounts  actually  contained,  or  to  be  con- 
tained, in  the  taxes  for  the  year,  when  such 
certificates  are  issued  and  payable  out  of 
such  taxes."  [Const,  art.  8,  §  7.]  This  section 
of  the  Constitution  was  framed  and  adopted 
in  the  light  of  the  law  of  municipal  corpora- 
tions to  which  we  have  referred  as  generally 
recognized  in  this  country.  The  well-estab- 
lished rule  of  law  denying  the  right  of  mu- 
nicipal corporations  to  borrow  money  with- 
out special  authority  conferred  expressly,  or 
by  necessary  implication,  was  well  known 
when  the  Constitution  was  adopted,  as  one  of 
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the  greatest  safeguards  against  waste  aiid 
corruption.  If  it  had  been  intended  to  change 
this  rule,  there  would  have  been  an  express 
conferring,  or»  at  least,  an  express  recogni- 
tion, of  the  power  to  borrow  money.  Hence 
we  think  it  would  be  going  much  too  far  to 
hold  that  this  section  gives  by  implication 
the  power  to  borrow  money  on  certificates  of 
indebtedness,  which  would,  of  course,  be 
binding  on  the  corporation  as  soon  as  the 
money  passed  into  the  public  treasury,  with- 
out respect  to  whether  it  should  thereafter 
be  used  for  corporate  purposes  or  not.  But 
this  provision  of  the  Constitution  must  be 
held  to  have  been  made  in  view  also  of  the 
other  established  rule  to  w^hich  we  have  ad- 
verted, that  the  proper  municipal  officers 
may  contract  debts  for  servicer  actually  ren- 
dered an^  money  had  and  received  to  the 
actual  benefit  of  the  town  in  the  prosecution 
of  authorized  municipal  work,  in  anticipa- 
tion of  the  taxes  or  other  revenue,  and  with 
the  reasonable  expectation,  at  the  time  the 
work  was  commenced  and  expenses  incurred, 
that  payment  could  and  would  be  made  from 
such  expected  revenue  of  the  current  year. 
When,  therefore,  the  convention  recognized 
the  authority  of  municipalities  to  contract 
debts  and  issue  certificates  in  anticipation 
of  the  expected  collection  of  taxes,  it  plain- 
ly meant  those  debts  which  the  existing  law 
recognized  as  being  within  their  province 
and  authority  to  contract;  and,  as  we  have 
seen,  a  debt  for  money  had  and  received  for 
the  benefit  of  the  town,  used  in  an  enter- 
prise authorized  by  law  reasonably  neces- 
sary for  corporate  purposes,  the  town  receiv- 
ing full  value  and  the  council  believing  and 
having  reason  to  believe  it  would  be  paid 
from  the  revenue  of  the  current  year,  was 
within  the  province  and  authority  of  the  offi- 
cers of  the  corporation.  It  is  true,  §  3,  art. 
8,  of  the  Constitution,  provides  that  no  debt 
shall  be  "contracted,  except  in  pursuance  of 
law,  for  public  purposes  specified  by 
law."  But  tliis  section  is  necessarily  modi- 
fied by  f  7,  which  follows,  and  allows  in- 
debtedness to  be  incurred  in  anticipation  of 
the  collection  of  taxes.  There  is  in  this  last 
section  no  specification  of  any  particular 
purposes  for  which  such  debts  may  be  con- 
tracted, and  the  meaning,  therefore,  mani- 
festly is,  they  may  be  contracted  for  any 
legitimate  corporate  purpose.  This  was  the 
character  of  the  debt  to  the  Bank  of  Pros- 
perity, and  its  payment  is  authorized  by  the 
general  rules  of  law,  and  is  not  only  not  for- 
bidden by  constitutional  or  statute  law,  but, 
on  the  contrary,  the  authority  to  create  such 
a  debt  is  strongly  implied  in  the  Constitu- 
tion itself.  The  debt  being  valid  at  its  crea- 
tion, its  validity  is  not  affected  by  the  fact 
that  it  turned  out  that  the  reasonable  ex- 
pectations of  the  council  as  to  the  ability  to 
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pay  from  anticipated  revenues  were  not  real- 
ized, or  even  that  the  revenues  received  for 
the  current  year  were  exhausted  by  the  ap- 
plication of  them  to  other  purposes. 

It  is  true,  the  referee  finds  that  on  July 
11,  1902,  when  the  money  was  actually  re- 
ceived from  the  Palmetto  Bank  &  Trust 
Company,  in  expecting  to  repay  it  from  the- 
revenue  of  the  current  fiscal  year,  the  coun- 
cil did  not  take  into  the  account  the  ordi- 
nary current  expenses  for  the  remainder  of 
the  year ;  but  at  the  beginning  of  the  fiscal 
year  they  did  take  all  items  into  the  account, 
and  reached  the  conclusion  that  the  money  to- 
be  expended  on  the  town  hall  could  be  re- 
funded in  addition  to  providing  for  the  or- 
dinary current  revenues,  and  when  t he- 
money  was  received  from  the  bank  had 
actually  expended  on  the  building  about 
$300.  To  prosecute  the  work  thus  in  good 
faith  begun,  rather  than  incur  the  waste  of 
abandoning  it,  stood  on  nearly  as  high 
giound  of  necessity  as  the  ordinary  expenses 
of  the  town. 

The  character  of  the  debt  was  not  changed 
by  the  several  renewals  of  the  note;  for  it 
was  not  created  by  the  original  note,  whicb 
was  given  entirely  without  authority,  and  it 
therefore  could  not  be  changed  in  character 
by  any  change  of  the  note.  The  note  was 
of  no  force  as  against  the  town,  but,  as  be- 
tween the  Palmetto  Bank  &  Trus.t  Company 
and  the  Bank  of  Prosperity,  it  should  l>e 
recognized  as  the  symbol  of  the  debt,  and 
hence  its  indorsement  to  the  Bank  of  Pros- 
perity will  be  recognized  as  a  transfer  of  the 
debt.  The  note  being  without  validity,  and 
not  representing  the  debt  as  between  the- 
town  and  the  bank,  the  rate  of  interest  ex- 
pressed in  it  is  of  no  consequence.  The  real 
debt  is  $960,  the  amount  actually  received 
and  used,  with  interest  from  July  11,  1892, 
at  the  rate  of  7  per  cent  per  annum,  less- 
any  sums  paid  by  the  town  thereon  in  the- 
form  of  discount,  interest,  or  otherwise. 

3.  Under  the  views  herein  expressed,  it  iS' 
not  necessary  to  discuss  the  question  of  ac- 
quiescence; but  it  may  be  well  to  say  that 
there  is  no  evidence  of  participation  or  ac- 
tive assent  by  the  plaintiffs  to  the  borrowing- 
of  money  or  the  incurring  of  the  debt,  and . 
hence  there  could  be  no  estoppel.  Milster 
v.  Spartanburg,  68  S.  C.  34,  46  S.  E.  539. 

The  judgment  of  this  court  is  that  the 
town  council  of  Prosperity  be  enjoined  from 
paying  more  than  the  real  debt  as  above- 
stated.  As  the  practical  result  is  mainly 
in  favor  of  the  defendants,  the  plaintiffs- 
must  be  charged  with  the  costs  of  the  cause. 

The  Chief  Justice  did  not  participate  m 
this  opinion  because  of  illness. 
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Option— surrender. 

1.  The  surrender  of  an  option  to  pur- 
chase a  mining  claim  is  shown  by  evidence 
of  an  intimation  to  the  seller  of  the  pur- 
chaser's desire  to  make  the  surrender,  fol- 
lowed by  the  seller's  taking  possession  of 
the  claim  for  the  purpose  of  making  a  sur- 
vey for  a  patent  and  continuing  in  posses- 
sion thereof,  performing  work,  and  incur- 
ring expenses  in  the  development  of  the 
claim. 


Land  contract— damages  for  breach. 

2.  Under  a  contract  for  the  purchase  of 
a  mining  claim,  which  provides  for  periodic 
payments,  which,  together  with  any  other 
sums  which  may  have  been  paid,  shall  be 
forfeited  to  the  seller  as  liqui^ted  damages 
in  case  of  the  purchaser's  breach  of  contract, 
no  recovery  can  be  had  in  case  the  purchaser 
surrenders  possession  for  the  value  of  de- 
velopment work  which  the  purchaser  agreed, 
but  failed,  to  do  on  the  property. 

(January  26,  1906.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Salt  Lake  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  breach  of  contract 
to  purchase  a  mining  claim.    Reversed. 


Case  Note. — ^Damages;  effect  of  provision 
for  forfeiture  of  sums  paid  or  retained  under 
executory  contract,  to  prevent  recovery  of 
any  other  damages  after  breach  of  contract. 
— ^Whenever  the  clause  of  an  executory  con- 
tract providing  that,  in  case  of  breach  by 
one  of  the  parties  thereto,  all  moneys  paid 
by  him  to  the  other  party  under  the  terms 
thereof  shall  be  forfeited  and  become  the 
absolute  property  of  the  payee,  is  construed 
to  be  a  provision  for  stipulated  damages, 
and  not  a  penalty,  the  courts  are  all  in  ac- 
oord  with  K.  P.  Mining  Co.  v.  Jacobson  in 
holding  that  no  other  damages  can  be  re- 
covered by  such  payee  for  a  breach  of  the 
contract. 

Where  it  was  agreed  that,  upon  the  fail- 
ure of  the  vendee  to  pay  the  balance  of  the 
purchase  price  of  the  land,  the  vendor  should 
have  the  right  to  re-enter  and  take  posses- 
sion of  the  land,  and  to  retain  the  sum  al- 
ready paid  by  the  vendee,  as  liquidated 
damages  for  the  latter's  failure  to  complete 
the  purchase,  no  action  will  lie  for  the  bal- 
ance of  the  purchase  price,  it  not  appearing 
that  at  the  time  of  the  vendee's  refusal  to 
pay  the  same  he  was  in  possession  of  the 
land,  or  in  any  way  resisted  the  vendor's 
re-entry.  Allison  v.  Dunwodv,  100  Ga.  51, 
28  S.  E.  661. 

Where  a  lease,  in  addition  to  the  usual 
covenants,  provided  for  the  sale  of  the 
leased  premises  within  a  specified  time,  and 
recited  that,  to  secure  the  payment  of  the 
rent  and  the  making  of  the*  purchase  as 
agreed,  the  lessee  had  assigned  certain 
shares  of  stock  to  the  lessor,  which  were  to 
become  the  latter's  absolutely,  "as  and  for 
liquidated  damages,  and  not  as  penalty," 
if  the  lessee  failed  to  pay  rent  and  to  make 
the  purchase  as  agreed;  and  the  lessee  de- 
faulted in  both  particulars;  and  the  lessor 
made  no  offer  to  return  the  stock, — he  can- 
not recover  the  unpaid  rent  and  damages 
for  the  lessee's  breach  of  the  contract,  since 
the  stipulation  as  to  the  stock  is  a  bar  to 
the  action,  whether  regarded  aa  a  penalty  or 
as  stipulated  damages.  Stillwell  v.  Temple, 
28  Mo.  166. 

Where  the  lessees,  upon  the  execution  of 
the  lease,  paid  a  sum  of  money  equal  to  two 
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months'  rent,  -which  was  to  be  applied  in 
payment  of  the  rent  for  the  last  two  months 
of  the  term  of  the  lease,  unless  before  that 
time  they  should  violate  their  contract,  in 
which  case  the  lessors  were  to  retain  the 
money  "as  liquidated  damages  and  not  as  a 
penalty;"  and  the  lessees  defaulted  in  their 
rent  and  were  evicted, — it  was  held  that  the 
lessors  could  not  recover  the  unpaid  rent,  as 
any  damage  from  a  breach  of  the  contract 
was  fixed  thereby  and  paid  by  the  sum  in 
their  hands.  Rosenquist  v.  Canary,  20  Misc. 
46,  45  N.  Y.  Supp.  342. 

It  follows,  therefore,  that  where  the  an- 
swer, in  an  action  to  recover  money  de- 
posited with  the  defendant,  averred  that  the 
money  sued  for  was  delivered  to  the  de- 
fendant by  the  plaintiff  as  liquidated  dam- 
ages in  the  event  of  the  plaintiff's  failure  to 
fulfil  a  contract  between  the  parties,  the 
trial  court  properly  refused  to  permit  the 
defendant  to  prove  special  items  of  damage. 
Morrison  v.  Ashburn  (Tex.  Civ.  App.)  21  S. 
W.  993. 

This  same  principle  of  law  is  also  applied 
to  any  contract  by  the  terms  of  which  one 
of  the  parties  is  to  retain,  as  liquidated 
damages  for  a  breach  thereof,  money  which 
would  otherwise  be  due  to  the  party  in  de- 
fault. 

8o,  where,  by  the  terms  of  a  railroad  con- 
struction contract,  the  company  was  to  hold 
back  a  percentage  of  the  value  of  the 
monthly  estimates  of  the  work  done  by  the 
contractor,  which,  in  the  event  of  its  annul- 
ment of  the  contract  for  the  fault  of 
the  contractor,  it  was  to  retain  as 
liquidated  damages,  and  the  contract 
was  so  annulled  by  the  company  be- 
fore the  completion  of  the  work,  it 
had  a  right  to  retain  such  percentage,  but 
could  not,  in  an  action  by  the  contractor  for 
the  balance  due  for  his  work,  recover  any 
special  damages  incurred  by  it  in  completing 
the  work  after  the  termination  of  the  con- 
tract. Wolf  v.  Des  Moines  &  Ft.  D.  R.  Co. 
64  Iowa,  380,  20  N.  W.  481. 

And  in  an  action  for  the  balance  due  the 
contractor  under  a  similar  contract,  it  was 
held  that  the  railroad  company  had  a  right 
to  retain  the  percentage  of  the  value  of  the 
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Statement  by  McCarty,  J.: 

This  is  an  action  to  recover  for  an  alleged 
breach  of  a  certain  contract  made  between 
plaintiff  and  defendant  August  28,  1903.. 
The  contract  contained  an  option  giving  the 
defendant  the  right  to  purchase  from  the 
plaintiff  certain  mining  claims  known  as  the 
Native  Copper  No.  1,  No.  2,  and  No.  3  lode 
mining  claime,  situated  in  Little  Cottonwood 
i1»ining  district.  Salt  Lake  county,  Utah. 
The  contract,  so  far  as  material  here,  recites 
that  the  agreed  purchase  price  for  all  the 
claims  mentioned  is  $40,0(X),  payable  as  fol- 
lows: $5,000  on  or  before  February  28, 
1904;  $10,000  on  or  before  August  28,  1904; 
$25,000  on  or  before  August  28,  1905.  That 
the  second  party  shall,  on  or  before  Febru- 
ary 28,  1904,  or  immediately  thereafter, 
make  application  and  proceed  to  procure  a 
patent  from  the  government  of  the  T'^nited 
States  in  the  name  of  the  first  party,  and 
that  said  application  shall  be  prosecuted 
with  diligence  to  final  entry,  and  all  sums 
of  money  required  for  the  procuring  of  said 
patent  shall  be  advanced  by  the  second  par- 
ty. *'Time  is  the  essence  of  this  contract; 
ajid,  in  the  event  the  second  party  shall  fail 
to  pay  any  one  of  said  instalments  within 
the  time  provided  therefor;  or  in  the  event 
said  second  party  shall  fail  to  comply  with 
the  covenants  and  conditions  herein  imposed 
upon  him,  or  any  one  of  the  same, — then 
this  contract  shall  terminate  and  be  of  no 
force  and  effect,  and  aH  instalments  or  other 
sums  which  may  have  been  paid  by  the 
second  party  under  this  contract  or  by  rea- 


son thereof  shall  be  forfeited  by  the  said 
second  party,  and  become  the  property  of 
the  first  party  as  liquidated  damages  and  as 
additional  compensation  for  the  use  of  the 
property  under  said  contract;  and  the  said 
first  party  shall  be  relieved  from  all  liabil- 
ity existing  hereunder.  The  second  party 
shall  take  possession  of  said  mining  claims 
at  once,  and  commence  work  upon  the  same 
within  fifteen  days  after  the  date  of  this 
lease,  and  shall  cause  to  be  performed  upon 
said  property  not  less  than  120  shifts  (one 
man  working  one  day  constituting  one  shift) 
of  mining  labor  each  and  every  month  of 
the  term  of  this  lease.  And  it  is  further 
understood  and  agreed  that,  in  the  event 
the  second  party  shall  fail  to  comply  with 
each  and  all  of  the  covenants,  conditions, 
and  agreements  assumed  and  imposed  upon 
him  under  this  contract,  then  the  party  of 
the  first  part  may,  at  his  option,  terminate 
this  lease  by  giving  a  written  notice  of  hia 
option  so  to  do  to  the  second  party;  and 
in  such  event  this  lease  shall  become  nuU 
and  void  and  of  no  effect,  and  thereupon 
the  contract  of  sale  and  purchase  herein- 
above set  forth  shall  immediately  termi- 
nate and  be  of  no  force  or  effect,  and  all 
payments  or  instalments  made  by  the  second 
party  under  the  contract  of  sale  and  pur- 
chase and  under  this  lease  shall  be  forfeited 
by  the  second  party  and  become  the  proper- 
ty of  the  first  party  as  liquidated  damages 
and  as  additional  compensation  for  the  use 
of  said  property  under  this  contract,  and  the 
I  said  first  party  in  such  event  shall  be  re- 


estimates  reserved  as  liquidated  damages, 
but  not  any  sum  in  addition  thereto  which 
it  owed  the  contractor  on  account  of  the 
monthly  estimates  of  work.  Oeiger  v. 
Wostern*  Maryland  R.  Co.  41  Md.  4. 

Where  the  plaintiffs  contracted  to  cut  a 
certain  number  of  cords  of  wood  by  a  spec- 
ified time,  and  the  defendants  were  to  hold 
a  part  of  the  price  of  the  work  until  its 
completion  and  thereafter  to  pay  the  bal- 
ance due,  unless  the  plaintiffs  failed  to  cut, 
in  the  time  set,  the  full  amount  contracted 
for,  in  which  event  the  defendants  were  to 
retain  out  of  the  last  payment  due  on  the 
contract  5  cents  per  cord  for  every  cord  ac- 
tually cut  «.nd  received,  such  stipulation 
fixed  the  amount  of  damage  to  be  paid  by 
the  plaintiffs  upon  their  breach  of  the  con- 
tract; and,  in  an  action  to  recover  the  bal- 
ance due  for  the  wood  actually  cut,  the  de- 
fendants- can  set  off  no  special  damage  to 
themselves  bv  reason  of  the  plaintiffs'  fail- 
ure to  cut  the  full  amount  of*  ♦bft  wood  con- 
tracted for.    Ix>uis  V.  Brown,  7  Or.  326. 

Where  the  plaintiff  contracted  to  deliver 
to  the  defendant  a  certain  quantity  of  lum- 
ber each  year  at  a  specified  price,  and,  upon 
failure  to  deliver  the  amount  aerreed  upon, 
deduction  was  to  be  made  from  the  contract 
price,  the  defendant,  in  an  action  for  the 
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balance  due  for  the  lumber  actually  deliv- 
ered, was  not  entitled  to  a  further  deduc- 
tion as  damages  for  the  failure  to  deliver 
the  stipulated  amount.  Jackson  v.  Hunt, 
76  Vt.  284,  56  Atl.  1010. 

Where  the  plaintiff  agreed  to  deliver  to 
the  defendant  certain  machinery  at  a  time 
specified,  and,  upon  failure  so  to  do,  to  per- 
mit the  defendant  to  deduct  $50  per  day 
from  the  purchase  price  thereof  for  every 
day  between  such  time  specified  and  the 
day  of  delivery,  the  defendant,  in  an  action 
for  the  balance  of  the  purchase  price,  cannot 
recoup  damages  for  delay  in  excess  of  the 
per  diem  amount  provided  by  the  contract. 
Wheeling  Mold  &  Foundrv  Co.  v.  Wheeling 
Steel  &  I.  Co.  (W.  Va.)  51  S.  E.  129. 

Where  a  contract  for  delivery  of  a  boiler 
provides  that  on  the  failure  to  deliver  the 
same  by  a  certain  date  the  buyers  are  au- 
thorized to  deduct  from  the  la^t  payment  a 
certain  sum  per  diem  as  liquidated  damages, 
such  provision  does  not  prevent  a  suit  for 
damages  for  failure  to  deliver  the  boiler  as 
agreed;  but,  if  the  plaintiff  has  in  his  hands 
sufficient  to  cover  the  damages  stipulated, 
the  defendant  may  show  this  in  bar  of  the 
action.  Mitchell  v.  McKinnon,  65  Mich.  683, 
32  N.  W.  895. 
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lieved   of   aU    liability    otherwise    existing 
kereunder." 

Defendant  went  into  possession  of  the 
mining  daims^  and^  during  the  month  of 
September,*  1903,  caused  to  be  performed 
thereon  35  shifts  of  labor.  On  October  5, 
1003,  he  informed  William  KiesHng,  who  was 
manager  and  also  a  director  of  plaintiff  com- 
pany, that  he  (the  defendant)  guessed  he 
would  have  to  surrender  the  property.  Kies- 
ling  was  called  as  a  witness  for  the  plaintiff, 
and  testified  on  this  point  in  part  as  fol- 
lows: "  Well,  he  says  [referring  to  defend- 
ant] :  1  don't  know  if  we  can  do  anything 
with  it,*  he  says:  1  guess  I  will  have  to 
give  it  back  to  you.'  ...  I  said  to  him: 
If  you  had  thought  of  that  a  month  ago, 
why  didn't  you  tell  us?  You  ought  to  have 
told  us  that  a  month  ago.'  And  he  said: 
'Well,  I  guess  I  will  have  to  give  it  back  to 
you.*  And  I  said:  *We  will  see  what  we 
can  do.'"  On  this  point  defendant  testi- 
fied, and  he  is  corroborated  by  two  other 
witnesses,  that  he  stated  he  could  not  do 
anything  with  the  property,  and  would  have 
to  give  it  up,  and  Kiesling  answered:  *'All 
right,  I  am  glad  of  it."  On  October  15,  1903, 
ten  days  after  the  foregoing  conversation, 
plaintiff,  without  notice  to  or  consulting  de- 
fendant, went  upon  the  property  referred  to 
and  had  it  surveyed  by  a  United  States 
deputy  mineral  surveyor  for  the  purpose  of 
obtaining  a  patent  therefor,  and  in  due 
time  made  application  for  patent.  On  Feb- 
ruary 4,  1904,  plaintiff  commenced  this  ac- 
tion to  recover  from  defendant  $1,500,  be- 
cause of  defendant's  failure  to  perform,  dur- 
ing each  and  every  month  since  the  28th  day 
of  August,  1903,  120  shifts  of  labor  on  the 
mining  claims  referred  to.  The  case  was 
tried  by  the  court  without  a  jury,  and,  aft- 
er hearing  the  evidence,  the  court  among 
other  things  found  "that  said  defendant  did 
not,  on  or  before  the  1st  day  of  October, 
1003,  or  at  any  time,  or  at  all,  surrender  to 
the  plaintiff  all  or  any  rights  under  said  con- 
tract option  and  lease,  and  did  not  then  and 
there,  or  at  any  time,  or  at  all,  surrender 
and  deliver  to  the  plaintiff  the  possession  of 
said  premises,  or  any  part  thereof;  .  .  . 
and  said  plaintiff  did  not  then  and  there,  or 
at  any  other  time,  or  at  all,  prior  to  the 
28th  day  of  February,  1904,  enter  into  pos- 
session of  said  premises,  or  any  part  or  por- 
tion thereof;  and  that  said  plaintiff  was  not, 
at  any  time  between  the  28th  day  of  August, 
1903,  and  the  28th  day  of  February,  1904. 
in  possession  of  said  premises,  or  any  part 
thereof." 

Judgment  was  entered  in  favor  of  plain- 
tiff for  $1,410.    Defendant  appeals. 
4L.R.A.(N.S.) 


Messrs.  Cannon,  Irvine,  &  Snow,  for  appel- 
lant: 

A  surrender  takes  place  when  the  lessee 
signifies  his  intention  to  surrender,  and  the 
plaintiff,  by  his  acts,  impliedly  accepts  and 
consents  to  said  surrender. 

18  Am.  &  Eng.  £nc  Law,  2d  ed.  p.  358. 

Messrs.  Flick,  Edwards,  &  Smith,  for  re- 
spondent : 

The  surrender  of  a  lease  must  be  in  writ- 
ing, unless  it  results  from  the  giving  up  of 
possession  by  the  tenant  and  its  acceptance 
by  the  landlord. 

18  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  362. 

McCarty,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  contends  that  the  finding  made 
by  the  court  wherein  it  was  held  that  he 
did  not  surrender  his  option  on  October  5, 
1903,  and  that  the  plaintiff  did  not  take  pos- 
session of  the  property  on  the  15th  day  of 
the  same  month,  is  contrary  to,  and  not 
supported  by,  the  evidence.  While  there  is 
some  conflict  in  the  evidence  respecting  the 
language  used  by  appellant  when  he  claims 
to  have  notified  Kiesling,  who  was  the  man- 
ager of  respondent  company  and  one  of  the 
directors,  that  he  wanted  to  forfeit  the  op- 
tion he  had  under  the  contract  to  purchase 
and  surrender  the  property,  yet,  when  con- 
siderd  in  connection  with  the  admitted  fact 
that  the  company,  on  the  15th  day  of  Oc- 
tober, went  into  possession  of  the  property 
for  the  purpose  of  making  a  survey  for  pat- 
ent, and,  for  aught  that  appears  in  the  rec- 
ord, has  ever  since  continued  in  possession 
thereof,  and  performed  work  and  incurred 
expenses  which  the  contract  expressly  pro- 
vided should  be  performed  and  borne  by  ap- 
pellant, shows  that,  whatever  the  exact  lan- 
guage used  by  appellant  may  have  been 
when  he  signified  his  intention  to  surrender 
his  option  and  forfeit  his  rights  under  the 
contract,  the  company,  by  its  acts  in  taking 
and  continuing  in  possession  of  the  proper- 
ty, accepted  and  treated  the  statements  and 
conduct  of  appellant  as  a  surrender  by  him 
of  the  property  and  a  forfeiture  of  his  rights 
under  the  contract.  "An  actual  and  con- 
tinued change  of  possession  by  the  mutual 
consent  of  the  parties  will  operate  as  a 
surrender  by  operation  of  law,  though  there 
was  no  express  agreement  of  the  parties 
that  it  should  so  operate."  18  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  362.  The  finding  of  the 
court  on  this  point  is  not  only  unsupported 
by.  but  is  contrary  to,  the  evidence. 

There  is  another  reason  why  respondent 
cannot  recover  in  this  action.  The  contract 
itself  provides  for  liquidated  damages;  that 
is,  the  parties  have  stipulated  therein  what 
the  damages  shall  be  in  case  of  a  breach  by 
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appellant  of  any  of  its  covenants.  And  the 
general  nile  is  that  when  parties  to  a  con- 
tract of  this  kind,  where  the  damages  result- 
ing from  a  breach  thereof  are  uncertain  in 
amount,  have  stipulated  what  such  damages 
shall  be,  no  other  or  greater  damages  than 
those  agreed  upon  can  be  recovered.  In  8 
Am.  &  Eng.  Enc  Law,  2d  ed.  p.  636,  the  doc- 
trine is  stated  as  follows:  "If  the  parties  to 
a  contract  themselves  limit  the  damages  by 
stipulations  in  the  contract  itself,  the  meas- 
ure of  damages  will  be  thereby  controlled 
and  determined.  Thus,  in  an  action  on  a 
written  contract  for  a  stipulated  amount, 
the  contract  itself  furnishes  the  measure  of 
tlamagcs."  In  13  Cye.  Law  &  Proc.  p.  90,  it 
is  said:  "The  contract  is  to  govern, and  the 
true  que.-ttion  is.  What  was  the  contract? 
Whether  it  was  folly  or  wisdom  for  the  con- 
tracting parties  thus  tu  bind  themselves  is  of 
no  consequence,  if  the  intention  is  clear.  If 
there  be  no  fraud,  circumvention,  or  illegal- 
ity in  the  case,  the  court  is  bound  to  enforce 
the  agreement.'*  In  Paige  on  Contracts,  | 
1171,  the  author,  in  stating  this  general  doc- 
trine, says:  "If  the  actual  damages  ex- 
ceed those  contracted  for,  the  injured  party 
is  bound  by  the  stipulation  of  the  contract^ 
and  cannot  recover  the  actual  amount  of 
damages."  1  Sutherland,  Damages,  3d  ed. 
^  279;  Hennessy  v.  Metzger,  152  111.  606,  43 
Am.  St.  Rep.  267,  38  N.  E.  1058;  Jackson  T. 
Hunt,  76  Vt.  284,  66  Atl.  1010.  This  doc- 
trine is  so  well  settled  that  we  deem  a  fur- 
ther discussion  and  citation  of  authorities 
unnecessary. 

The  contract  under  consideration  in  part 
provides  that  in  case  appellant  shall  fail 
to  pay  any  one  of  the  instalments  of  the 
purchase  price  therein  mentioned,  "or  shall 
fail  to  comply  with  the  covenants  and  con- 
ditions therein  imposed  upon  him,  or  any 
one  of  the  same,  then  this  contract  shall 
terminate,  .  .  .  and  all  instalments  or 
other  sums  which  may  have  been  paid  by 
the  second  party  [appellant]  shall  be  for- 
feited by  the  said  second  party  and  become 
liquidated  damn^s.**  etc.  It  will  thus  be  ob- 
served that  the  contract  by  its  terms  clear- 
ly provides  wliat  the  damages  shall  be  in 
case  of  a  breach  of  any  of  its  provisions  by 
appellant:  First,  he  shall  forfeit  whatever 
instalments  of  the  purchase  price  he  may 
have  paid,  and,  second,  "other  sums  which 
may  have  been  paid  by  him."  Now,  the 
term  "other  sums"  undoubtedly  includes  the 
money  paid  by  appellant  for  work  done  on 
the  mining  claims  referred  ta.  and  which  is 
one  of  the  forfeitures  therein  mentioned. 
If  respondent  could  recover  for  the  price 
of  unperformed  labor  sued  for  in  this  case, 
he  would  be  entitled  to  recover  the  amount 
of  the  first  instalment,  $5,000,  of  the  pur- 
chase price  of  the  property;  and  it  appears 
4L.R.A.(X.S.) 


to  be  conceded  that  an  action  would  not  lie 
for  the  breach  of  this  covenant. 

The  judgment  is  reversed,  and,  as  it  is 
plain  that  respondent,  by  the  terms  af 
the  contract  itself,  is  precluded  from  recov- 
ering damages  in  any  sum,  the  trial  court  is 
directed  to  dismiss  the  case;  the  costs  of 
this  appeal  to  be  taxed  against  respondent. 

Bartchi  Ch.  J.,  and  StrAup,  J.,  concur. 


UNITED   STATES   CIRCUIT   COURT    OF 
APPEALS,  EIGHTH  CIRCXHT. 

OOXNECTICUT  FIRE  INSURANCE  COM- 
PANY of  Hartford,  Connecticut,  Plflf.  in 
Err., 

v. 
E.  M.  BUCHANAN. 


NATIONAL  FIRE  INSURANCE  COMPANY 
of  Hartford,  Connecticut,  Plff.  in  Err., 

V. 

SAME. 

^  (141  Fed.  877.) 

Insurance— construction   of   policy — ^normal 
school 

1.  One  of  the  policies  in  suit  insured  a 
building  as  a  ''normal  school  and  dwelling," 
and  the  other  insured  it  "occupied,  and  only 
while  occupied,  as  a  normal  school  and  dwell - 

Headnotes    by    Vasf    Devanteb,    Circuit 
Judge. 


Case  Note. — ^Provisions  of  insurance  policy 
in  respect  to  vacancy,  as  affected  by  agent*8 
representations  or  knowledge. — The  case  in 
hand,  in  holding  that  the  rule  against  the 
admittance  of  parol  evidence  as  to  matters 
preceding  the  execution  of  a  contract  op|er- 
ntes  to  prevent  the  insured  from  making 
proof  of  circumstances  which  would  estop 
the  insurer  from  relying  on  a  breach  of  pro- 
visions in  the  policy  against  vacancy  or  non- 
occupancy,  due  to  conditions  existing  when 
the  policy  was  issued,  or  which  would  show 
an  implied  waiver  of  such  provisions,  is 
undoubtedly  opposed  to  the  numerical  i 
weight  of  authority.  This  conflict  of  opin- 
ion results  from  the  application  of  the  well- 
established  rule  thai,  in  the  absence  of  fraud,  i 
accident,  or  mistake,  the  insured  cannot  avail 
himself  of  prior  parol  statements  or  agree-  I 
menta  by  the  insurer  to  vary  the  terms  of 
a  policy  subsequently  issued,  to  a  state  of  . 
facts  commonly  regarded  as  falling  within 
the  enumerated  exceptions.  The  two  doc- 
trines, that  a  prior  parol  waiver  of  stipula- 
tions in  a  written  contract  cannot  be  reliea 
on.  and  that  an  insurer  cannot  avoid  a  pol- 
icy by  showing  the  existence  of  facts  of 
which  it  had  full  knowledge  when  the  policy 
was  issued,  become  harmonious  only  when 
the  application  of  the  first  is  restricted  to 
cases  where  an  attempt  is  made  to  avoid 
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Ing."  Both  declared:  "If  the  occupants 
should  be  changed,  except  change  of  occu- 
pants without  increase  of  hazard,  or  if  the 
use  be  changed,  ...  it  shall  be  held  to 
be  an  election  on  the  part  of  the  insured  to 
•cancel  said  policy,  and  the  said  policy  shall 
stand  canceled."  And  also:  ''This  entire  pol- 
icy .  .  .  shall  be  void  ...  if  the 
building,  .  .  .  whether  intended  for  oc- 
•cupancy  by  owner  or  tenant,  be  or  become 
vacant  or  unoccupied."  Held,  these  provi- 
sions are  consistent,  certain,  and  unambigu- 
ous; the  difference  in  the  two  policies  is  one 
of  words,  not  of  meaning  or  legal  effect; 
and  both  plainly  contemplate  use  and  occu- 
pancy of  the  building  as  a  normal  school  and 
dwelling,  and  make  the  same  a  condition  to 
the  acceptance  and  continuance  of  the  risk. 
Same — ^use  for  storage. 

2.  At  the  time  of  the  loss  the  building 
^-as  used  for  the  temporary  storage  of  the 


library  and  a  portion  of  the  household  effects 
of   a  teacher  formerly  living  therein.     Its 
,  use  for  school  purposes  had  been  suspended 
for  an  indefinite  period,  not  in  the  sense  of 
I  an  ordinary  recess  or  vacation,  but  in  the 
sense  of  an  absolute  suspension  of  the  school 
by  those  who  had  been  conducting  it.     A 
lease  contemplating  the  establishment  of  an- 
other school  of  the  same  character  had  been 
negotiated,  but  the  tenant  had  not  arrived 
'  or  taken  possession.    No  one  was  living  in 
'  the  building,  and  it  was  not  the  abode  of 
'  anyone  who  was  only  temporarily  absent. 
I  Held,  that  the  condition  respecting  the  use 
!  and  occupancy  of  the  building  was  broken, 
I  and  that  there  Was  no  liability  under  the 
I  policies  for  the  loss. 

Same — oral  representations.  i 

3.  In  the  absence  of  fraud  or  mutual  I 
mistake,  no  representation,  promise,  or  ! 
agreement  made,   or  opinion  expressed,  in 


the  effect  of  a  future  violation  of  the  terms 
of  the  policy  by  the  insured,  and  when  the 
second  is  considered  as  governing  where  the 
policy  would,  by  reason  of  circumstances 
known  to  the  insurer  at  the  time  of  its 
issue,  become  by  its  terms  void;  in  the  latter 
of  which  cases  some  courts  have  taken  the 
view  that  the  acceptance  of  a  premium  on 
A  policy  which  the  insurer  knows  is  not  bind- 
ing would  amount  to  a  fraud  on  the  insured, 
while  others  hold  that  the  issuance  of  a 
policy  invalid  at  its  inception,  by  an  agent 
Avith  knowledge  of  the  situation,  must  be 
•deemed  to  be  due  to  his  mistake  or  neglect, 
thus  bringing  the  case  within  the  well-es- 
tablished exceptions  to  the  rule  against  the 
admission  of  parol  evidence  of  prior  nego- 
tiations. 

That  the  courts  recognize  a  distinction  be- 
tween a  waiver  operative  on  a  concurrent, 
and  a  waiver  operative  on  a  future,  viola- 
tion of  the  terms  of  a  policy,  is  shown  by 
reference  to  the  following  groups  of  cases: 

The  first  group,  in  which  it  is  to  be  noted 
that  the  waiver  or  estoppel  was  held  oper- 
ative as  to  breaches  existing  at  the  incep- 
tion of  the  insurance,  comprehends  such 
cases  as  Cassimus  Bros.  v.  Scottish  Union  & 
Xat.  Ins.  Co.  135  Ala.  256,  33  So.  163,  which 
holds  that  a  condition  avoiding  the  policy 
if  the  hazard  should  be  increased  by  any 
means  within  the  control  or  knowledge  of 
the  insured,  unless  otherwise  provided  by 
a^eemcnt  indorsed  thereon  or  added  there- 
to, was  waived  so  far  as  the  same  operated 
to  avoid  the  insurance  because  of  the  keep- 
ing of  gasolene  on  the  premises,  where  the 
agent  issued  the  policy  and  accepted  the 
premium,  after  having  been  informed  that 
the  insured  was  then  keeping  and  intended  to 
keep  gasolene  in  his  stock,  although  the 
agent's  statement,  in  response  to  an  inquiry, 
that  the  keeping  of  gasolene  was  covered 
by  the  expression  "usually  carried  in  simi- 
lar stocks,"  in  a  description  of  the  stock  of 
merchandise  insured  as  "consisting  princi- 
pally of  confectionaries,  liquors, cigars,  tobac- 
co, toys,  and  such  other  merchandise,  usually 
kept  in  similar  stocks,"  did  not  opi^rate  as  an  I 
4]lR.A.(N.8.) 


estoppel  upon  the  insurer,  being  merely  an  ex- 
pression of  opinion  as  to  the  meaning  of  the 
words,  equally  open  to  both  parties;  Peoria 
M.  &  F.  Ins.  Co.  V.  Hall,  12  Mich.  213,  which 
holds  that  a  condition  against  keeping  gun- 
powder without  written  permission  m  the 
policy  is  waived  where  the  agent  was  in- 
formed before  the  issuance  of  the  policy  that 
gunpowder  was  being  kept  and  was  intended 
to  be  kept,  and  said  that  it  would  make  no 
difference;  Michigan  Shingle  Co.  v.  State 
Invest.  &  Ins.  Go.  94  Mich.  389,  22  L.ILA. 
319,  53  N.  W.  945,  which  holds  that  the 
knowledge  of  an  insurance  agent  that  a  war- 
ranty by  the  assured  that  '^a  continuous 
clear  space  of  150  feet  shall  hereafter  oe 
maintained"  between  the  property  insured 
and  any  woodworking  or  manufacturing  es- 
tablishment did  not  represent  the  existing 
state  of  facts,  and  that  there  was  no  intent 
to  change  the  situation,  and  that  the  insured 
could  not  control  a  clear  space  for  that  dis- 
tance, prevents  a  forfeiture  of  the  policy  for 
breach  of  the  warranty,  where  the  agent  ac- 
cepts the  premium  and  issues  the  policy 
without  taking  any  steps  subsequently  to 
rescind  it,  though  knowing  of  the  breadi  of 
the  warranty;  and  it  appears  that  on  ac- 
count of  the  situation  of  the  property, 
the  manner  of  its  use,  and  its  proximity  to 
water,  he  considered  that  the  existing  space 
was  equivalent  to  that  required;  Anderson 
V.  Manchester  Fire  Assu?.  Co.  59  Minn.  182, 
28  L.R.A.  609,  50  Am.  9t.  Rep.  400,  60  N. 
W.  1095,  63  N.  W.  241,  which  holds  a  con- 
dition against  other  insurance  waived  by 
delivery  of  the  policy  with  knowledge  of 
the  existence  of  such  other  insurance;  Dow- 
ling  V.  Lancashire  Ins.  Co.  92  Wis.  63,  32  L. 
R.A.  112,  65  N.  W.  738,  which  holds  that  is- 
suing an  insurance  policy  when  the  insur- 
ance agent  has  full  knowledge  of  the  exist- 
ence of  encumbrances  is  a  waiver  of  condi- 
tions in  the  policy  against  such  encum- 
brances; and  Hamilton  v.  Dwelling  House 
Ins.  Co.  98  Mich.  535,  22  L.R,A.  627,  67  N. 
W.  735,  which  holds  that  knowledge  of  an 
insurance  agent  that  the  insured  had  made 
a  contract  for  the  sale  of  the  property  es- 
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the  previous  parol  negotiations,  as  to  the 
terms  or  leaal  effect  of  the  resulting  writ- 
ten contract,  can  be  permitted  to  prevail, 
either  in  law  or  in  equity,  over  the  plain 
provisions  and  proper  interpretation  of  the 
contract. 
Same— estoppel 

4.  The  theory  that  proof  of  prior  and 
contemporaneous  negotiations  and  repre- 
Hentations,  though  not  admissible  to  vary 
the,  terms  or  legal  effect  of  the  written  con- 
tract, may  be  received  for  the  purpose  of 
raising  an  estoppel  in  pais  is  a  mere  eva- 
sion of  the  salutary  rule  which  protects 
written  contracts  from  impeachment  by 
loose  collateral  evidence,  and,  upon  princi- 
ple and  authority,  is  not  tenable. 

(September  27,  1905.) 


ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Iowa 
to  review  judgments  in  favor  of  plaintiff  in 
actions  brought  to  recover  the  amounts  al- 
leged to  be  due  on  certain  policies  of  fire 
insurance.    Reversed. 

Statement  by  Van  Devanter,  Circuit 
Judge: 

These  cases  are  so  nearly  alike  that  they 
may  be  considered  together.  In  separate  ac- 
tions at  law  upon  two  policies  of  fire  insur- 
ance, one  issued  by  the  National  Fire  In- 
surance Company  of  Hartford,  Connecticut, 
and  the  other  by  the  Connecticut  Fire  Insur- 
ance Company,  of  the  same  place,  £.  M.  Bu- 
chanan, the  insured,  recovered  verdicts  and 
judgments  against  the  insurers.    The  actions 


tops  the  insurer  from  denying  that  he  had 
the  ''sole  and  unconditional  ownership"  re- 
quired by  the  policy. 

But  a  ditierent  conclusion  is  reached  in 
cases  of  the  second  group,  in  which  the 
breach  as  to  which  the  waiver  or  estoppel  is 
sought  to  be  asserted  takes  place  after  the 
inception  of  the  contract  of  insurance; 
as  m  J.  W.  (Tillum  &  Co.  v.  Fire  Asso. 
of  Philadelphia,  106  Mo.  App.  673,  80 
6.  W.  283,  in  which  it  was  held  that  an 
inventory  and  iron-safe  clause  in  an  in- 
surance policy  is  not  waived  by  an  agent's 
assurance  that  it  would  not  be  necessary  to 
keep  books  or  to  keep  a  safe,  such  prior  or 
contemporaneous  agreement  being  merged  in 
the  written  instrument;  nor  by  an  issuance 
of  the  policy  with  knowledge  that  the  in- 
sured did  not  intend  to  comply  with  such 
requirements;  Worachek  v.  New  Denmark 
Mut.  Home  F.  Ins.  Co.  102  Wis.  81,  78  N. 
W.  165,  which  holds  that  an  insurer  is  not 
estopped  from  relying  on,  nor  is  it  to  be 
deemed  to  have  waived,  a  provision  in  the 
policy  that  no  property  should  be  insured  un- 
less 200  feet  apart  from  any  steam  power, 
by  the  fact  that  the  agent,  at  the  time  of 
issuing  the  policy,  was  informed  by  the  in- 
sured of  an  intention  to  use  a  portable 
steam  engine  within  the  prohibited  limits  at 
a  future  time. 

As  hereinbefore  stated,  the  cases  are  al- 
most unanimous  in  holding  that  vacancy  or 
nonoccupancy  existing  at  the  time  of  the 
issuance  of  the  policy,  and  of  which  the  in- 
surer, through  its  agent,  has  knowledge,  will 
not  be  allowed  to  avoid  the  policy,  although 
such  vacancy  or  nonoccupancy  is  in  some 
form  stipulated  against  therein. 

Among  the  cases  supporting  this  doctrine 
are  Germania  F.  Ins.  Co.  v.  Klewer,  27  111. 
App.  590,  and  Williams  v.  Niagara  F.  Ins. 
Co.  50  Iowa,  561,  which  hold  that  an  insur- 
ance company  issuing  a  policy  with  full 
knowledge  that  the  premises  insured  were  un- 
occupied and  would  be  for  a  time  is  estopped 
from  sliding  or  proving  that  the  policy 
never  had  a  legal  cirfstence  because  of  a 
breach  of  its  provisiota  that,  "if  the  premis'^s 
are  at  the  time  of  issuing,  or  during  the  life 
of  the  policy,  vacant,  unoccupied,  and  not 
4L.R.A.(N.S.) 


in  use,    .    .     .    this  insurance  shall  be  void 
nnd  of  no  effect." 

In  Aurora  F.  &  M.  Ins.  Co.  v.  Kranich, 
36  Mich.  289,  it  is  held  that  where  the  in- 
sured property  is  vacant  at  the  time  the 
policy  IS  issued,  of  which  fact  the  insurer 
has  notice,  there  is  no  breach  of  a  condition 
that  "if,  at  any  time  during  the  continuance 
of  this  policy,  .  .  .  the  insured  property 
.  .  .  shall  become  vacant  or  unoccupied,'^ 
the  insurer  should  be  absolved  from  all  lia- 
bility, since  such  condition  clearly  refers  and 
applies  to  property  occupied  at  the  time  the 
policy  is  issued,  and  afterward  becoming 
vacant.  The  court  also  says:  "The  com- 
pany could  not  insure  vacant  buildings,  take 
and  retain  the  premium,  and  in  case  of  loss 
relieve  itself  from  responsibility,  under  a 
claim  that  it  was  not  liable  unless  they  were 
occupied,  unless  some  provision  was  inserted 
in  tne  policy  by  which  the  insured  agreed 
they  should  not  be  permitted  to  remain  va- 
cant." 

In  German  Ins.  Co.  v.  Frederick,  57  Neb. 
538,  77  N.  W.  1106,  it  is  held  that  an  insur- 
ance policy  containing  a  provision  that  it 
shall  be  void  if  the  insured  premises 
**be  or  become  vacant  or  unoccupied"  is 
waived  where  the  company  issues  the  pol- 
icy with  knowledge  of  an  existing  vacancy. 

In  Thackery  Min.  &  Smeltine  Co.  v.  Ameri- 
can F.  Ins.  Co.  62  Mo.  App.  293,  a  condition 
avoiding  insurance  on  a  manufacturing  es- 
tablishment if  it  should  cease  to  be  operated 
for  more  than  ten  days,  and  in  Hackett 
Bros.  V.  Philadelphia  Underwriters,  79  Mo. 
App.  16,  a  condition  avoiding  the  policy 
should  the  premises  be  or  become  vacant, 
were  held  waived  by  the  issuance  of  the 
policy  with  knowledge  that  such  conditions 
existed. 

In  Woodruff  v.  Imperial  F.  Ins.  Co.  83  N. 
Y.  133,  a  condition  declaring  a  policy  to  be 
of  no  force  and  effect  in  case  the  insured 
premises  should  "become  vacant  and  unoc- 
cupied .  .  .  without  special  agreement 
indorsed  on  the  policy,"  was  held  waived  by 
the  taking  of  the  premium  and  the  issuance 
of  the  policy  with  knowledge  that  the  in- 
sured premises  were  then  unoccupied  and  va- 
cant. 
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related  to  the  same  loss  by  fire  and  were 
consolidated  for  purposes  of  trial.  The  poli- 
cies covered  the  same  building  at  Humeston, 
Iowa,  were  issued  by  the  same  local  record- 
ing agent,  bore  the  same  date,  April  1,  1903, 
und  were  to  continue  in  force  one  year  from 
that  date,  unless  avoided  or  terminated  as 
therein  provided.  The  insurance  stipulated 
for  in  one  policy  was  "against  all  direct 
loss  or  damage  by  fire,  except  as  hereinafter 
provided,  ...  on  the  two  and  three 
story  frame  building  .  .  .  occupied,  and 
only  while  occupied,  as  a  normal  school  and 
dwelling  house,"  and  that  stipulated  for  in 
the  other  policy  was  "against  all  direct  loss 
or  damage  by  fire,  except  as  hereinafter  pro- 
vided, ...  on  two  and  three  story 
frame  normal  school  and  dwelling  house.'* 


It  was  further  stipulated  in  both  policies: 
"This  entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon  or  add- 
ed hereto,  shall  be  void  ...  if  the  build- 
ing herein  described,  whether  intended  for 
occupancy  by  owner  or  tenant,  be  or  become 
vacant  or  unoccupied.  It  is  understood,  and 
the  insured,  by  accepting  this  policy,  8o> 
agrees,  unless  permission  be  indorsed  here- 
on that,  ...  if  the  possession  be  changed, 
or  if  the  occupants  should  be  changed,  except 
change  of  occupants  without  increase  of  haz- 
ard, or  if  the  use  be  changed,  .  .  .  then 
in  every  such  case  it  shall  be  held  to  be  an 
election  on  the  part  of  the  insured  to  cancel 
said  policy,  and  the  said  policy  shall  stand 
canceled  from  the  happening  of  any  one  of 
the  foregoing  events,  and  the  insured  shall 


In  Haight  v.  Continental  Ins.  Co.  92  N.  Y. 
51,  it  was  held  that  the  provision  avoiding 
the  policy  "if  the  building  become  unoccu- 
pied without  the  consent  of  the  company," 
if  susceptible  of  applicability  to  other  than 
future  conditions,  is  waived  by  the  issuance 
of  the  policy  with  knowledge  of  an  existing 
vacancy. 

And  in  Hilton  v.  Phoenix  Assur.  Co.  92  Me. 
272,  42  Atl.  412,  an  insurer  was  held  to  be 
precluded  from  relying  upon  a  condition  in 
the  policy  which  provided  that  it  should  be 
void  if  there  was  any  false  representation 
by  the  assured  of  the  condition,  situation,  or 
occupancy  of  the  property,  where  a  knowl- 
edge of  the  fact  of  nonoccupancy  is  imputa- 
ble to  the  insurer,  although  the  house  was 
described  in  the  policy  as  "occupied  by  as- 
sured." 

In  Liverpool,  L.  &  G.  Ins.  Co.  v.  Maguire, 
62  Miss.  227,  it  was  held  not  to  be  error  to 
allow  the  insured  to  testify  to  the  verbal 
representations  made  to  the  agent  of  the  in- 
surer at  the  time  of  effecting  insurance,  as 
to  the  manner  in  which  the  house  insured 
was  occupied  by  him,  as  it  showed  in  what 
sense  the  contracting  parties  employed  the 
words  used  in  the  policy  describing  the  In- 
sured premises  as  the  "dwelling  house  occu- 
pied by"  the  insured. 

On  the  other  hand,  in  Pottsville  Mut.  F. 
Ins.  Co.  V.  Fromni,  100  Pa.  347,  it  is  held 
that  where,  in  an  application  for  a  policy  of 
insurance,  premises  were  described  as  a 
dwelling  house  occupied  by  the  applicant, 
and  by  the  terms  of  the  policy  all  state- 
ments in  the  application  were  warranted  to 
be  true,  the  policy  was  vitiated  by  the 
breach  of  warranty,  althoueh  the  agent 
knew  at  the  time  of  the  application  that  the 
buildinir  was  vacant. 

The  forego! n«^  case,  however,  was  also  de- 
cided with  reference  to  a  condition  avoiding 
the  policy  should  the  premises  become  va- 
cant for  a  period  of  fifteen  days  without 
the  consent  of  the  insurer,  thus  imposing  a 
eontinuing  engaffement  upon  the  insured; 
and  mqy,  therefore,  possibly  be  considered 
as  falling  within  the  exception  now  to  be 
discussed. 

8uoh  exrention  arises  where  the  policy 
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contains  a  condition  avoiding  it  should  the 
insured  premises  be  or  become  vacant  or  un- 
occupied, and  so  remain,  for  a  specified 
length  of  time;  in  which  case  the  breach  ifr 
not  to  be  regarded  as  occurring  at  the  incep- 
tion of  the  insurance,  but  only  after  the 
continuance  of  the  vacancy  for  the  specified 
period,  so  that  the  reasons  supporting  the 
doctrine  of  waiver  hereinbefore  discussed 
become  inapplicable. 

The  question  is  discussed  in  England  ▼. 
Westchester  F.  Ins.  Co.  81  Wis.  583,  29  Am. 
St.  Rep.  917,  61  N.  W.  954,  as  follows:  "On 
behalf  of  the  respondents,  it  is  claimed  that^ 
as  the  premises  were  vacant  and  unoccupied 
at  the  date  of  the  policy,  it  is  to  be  pre- 
sumed that  the  insurer  knew  of  the  fact, 
or  is  chargeable  with  knowledge  of  it,  and 
is  deemed  to  have  waived  the  requirement 
in  question.  Neither  the  argument  nor  the 
cases  cited  meet  the  necessity  of  the  case, 
for  it  may  well  be  said  that  actual  knowl- 
edge, at  the  time  of  issuing  the  policy,  of 
existing  facts  that,  by  the  terms  of  the  pol- 
icy, would  prevent  it  from  attaching,  and 
render  it  void  from  its  inception,  will 
amount  to  a  waiver  of  stipulations  in  the 
policy  in  relation  thereto;  but  it  cannot,  we 
think,  be  successfully  maintained  that,  con- 
ceding that  knowledge  of  vacancy  or  non- 
occupancy  is  to  be  imputed  as  a  matter  of 
law  to  the  insurer,  there  is  any  iiiiplied  con- 
sent to  the  continuance  of  such  condition  of 
the  premises  or  that  the  insurer  is  thereby 
affected  with  notice  that  they  so  continued 
and  remained  thereafter  vacant  and  unoc- 
'  cupied,  contrary  to  the  express  continuing 
'  warranty  or  condition  on  that  subject  con- 
tained in  the  policy.  Under  the  policy  In 
question,  it  was  clearly  the  duty  of  the  in- 
sured to  make  good  their  warranty  in  this 
respect;  and  they  knew  perfectly  well  that 
they  had  failed  to  do  so.  Nothing  took 
place  between  the  parties  on  the  subject. 
There  is  no  reason  for  imputing  to  the  in- 
surer, as  a  matter  of  law,  knowledge  of  the 
breach  of  the  stipulation  in  regard  to  the 
occupancy  or  use  of  the  premises,  for  there 
18  nothing  inconsistent  in  the  fact  of  existing 
vacancv  or  nonoccupancy  with  the  express 
stipulation  of  an  executory  character  that  it 
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be  entitled  to  receive,  on  return  of  this  pol- 
icy to  the  company,  the  unearned  premium 
from  date  of  surrender.  It  is  understood, 
and  the  insured  hy  the  acceptance  of  this 
policy  so  agrees,  that  .  .  .  any  change 
of  use,  or  any  change  of  occupancy  (except 
change  of  tenants  without  increase  of  haz- 
ard), is  in  each  instance  an  increase  of  haz- 
ard within  the  meaning  of  f  1743,  Code  of 
Iowa.  This  policy  is  made  and  accepted  sub- 
ject to  the  foregoing  stipulations  and  condi- 
tions, together  with  such  other  provisions, 
agreements,  or  conditions  as  may  be  in- 
dorsed hereon  or  added  hereto;  and  no  of- 
ficer, agent,  or  other  representative  of  this 
company,  except  the  manager  of  this  com- 
pany in  Chicago,  shall  have  power  to  waive, 
change,  or  modify  any  provision  or  condition 
of  this  policy,  except  such  as,  by  the  terms 
of  this  policy,  may  be  the  subject  of  agree- 
ment indorsed  hereon  or  added  hereto;  and 
as  to  such  provisions  and  conditions  no  of- 
ficer, agent,  or  representative,  except  the 
manager  of  this  company  in  Chicago,  shall 
have  such  power,  or  be  deemed  or  held  to 
have  waived,  changed,  or  modified  such  pro- 
vision or  conditions,  and  such  waiver,  if  any, 
shall  be  written  upon  or  attached  hereto; 
nor  shall  any  privilege  nor  permission  af- 
fecting the  insurance  under  this  policy  exist 


or  be  claimed  by  the  insured  imless  so  writ- 
ten or  attached."  No  indorsement  upon,  or 
written  addition  to,  either  of  the  policies 
was  made,  at  the  time  of  their  issuance  or 
afterwards,  by  either  the  local  recording 
agent  or  the  manager  in  Chicago. 

The  building  was  destroyed  by  fire  May 
20,  1903.  The  principal  defense  interposed 
to  the  actions  upon  the  policies  was  that  at 
the  time  of  the  fire  and  for  a  long  time  prior 
thereto  the  building  was  not  used  or  occu- 
pied as  a  normal  school  or  as  a  dwelling, 
but  was  vacant  and  unoccupied,  by  reason 
of  which  the  policies  were  inoperative  and 
void.  With  their  answers  the  defendants 
paid  into  court  and  tendered  to  the  plaintiff 
the  amount  of  the  premiums  paid  on  the 
policies,  with  interest  thereon  from  tlie  date 
of  payment.  The  plaintiff  replied,  denying 
that  the  building  was  vacant  or  unoccupied, 
and  stating  that  it  had  been  used  for  nor- 
mal-school purposes  to  within  six  months 
of  the  fire;  that  at  the  time  the  policies 
were  issued  and  thence  to  the  time  of  the 
fire  the  household  furniture  and  library  of 
one  HesketL  was  stored  in  the  building;  that 
the  recording  agent  who  issued  the  policies 
had  at  the  time  actual  knowledge  of  how, 
and  the  extent  to  which,  the  building  was 
used  and  occupied,  and  that  by  reason  there- 


Mhall  not  so  continue  for  ten  days;  for  such 
mere  implied  knowledge  at  the  date  of  the 
policy  cannot  be  construed  into  a  consent 
that  it  shall  continue  for  a  longer  period, 
-contrary  to  the  express  stipulation  of  the 
parties.  There  is  therefore  no  ground  for 
saying  that  the  insurer,  after  having  taken 
the  stipulation  in  question,  took  the  chances 
as  to  whether  the  insured  complied  with  it. 
Failure  to  comply  with  the  policy  in  this 
respect  terminated  all  liability  under  it." 

The  same  doctrine  is  upheld  in  Moore  v. 
Niagara  F.  Ins.  Co.  199  Pa.  49,  85  Am.  St. 
Rep.  771,  48  Atl.  869,  and  Queen  Ins.  Co. 
V.  Chadwick,  13  Tex.  Civ.  App.  318,  36  S.  W. 
26. 

Unfortunately  for  the  consistency  of  the 
law  on  this  subject,  this  exception  seems  to 
have  been  overlooked  in  some  jurisdictions, 
which  apply  the  general  doctrine  that  knowl- 
edge of  the  vacancy  at  the  time  of  the  in- 
surance operates  as  a  waiver,  although  the 
condition  does  not  avoid  the  insurance  un- 
less the  vacancy  continues  without  the  con- 
sent of  the  insurer  for  longer  than  a  desig- 
nated period.  See  Milwaukee  Mechanics'  Ins. 
Co.  V.  Brown,  3  Kan.  App.  225,  44  Pac.  35; 
London  &  L.  Ins.  Co.  v.  Gerteisen,  100  Ky. 
815,  61  S.  W.  617;  Chamberlain  v.  British- 
American  Assur.  Co.  80  Mo.  App.  589:  Roch- 
ester Loan  &  Bkg.  Co.  v.  Liberty  Ins.  Co.  44 
Neb.  647,  48  Am.  St.  Rep.  745,  52  N.  W.  877; 
Cross  V.  National  F.  Ins.  Co.  132  N.  Y.  133, 
-30  N.  E.  390;  Blass  v.  Agricultural  Ins.  Co. 
18  App.  Div.  481,  46  N.  Y.  Supp.  392,  Af- 
firmed in  162  N.  Y.  639,  57  N.  E.  1104  (in 
which  case  it  appears  that  the  agent  knew 
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that  the  premises  were  to  remain  unoccupied 
for  longer  than  ten  days) ;  Bear  v.  Atlanta 
Home  Ins.  Co.  34  Misc.  613,  70  N.  Y.  Supp. 
581;  Georgia  Home  Ins.  Co.  v.  Kinnier,  28 
Gratt.  88. 

Although,  as  appears  from  the  foregoing 
cases,  the  doctrine  that  an  existing  vacancy 
affords  no  ^ound  for  an  avoidance  of  a  pol- 
icy containing  a  condition  against  vacancy, 
where  the  insurer  has  notice,  is  well  estab- 
lished, it  must  be  admitted,  as  remarked  in 
Welch  V.  Fire  Asso.  of  Philadelphia,  120 
Wis.  4,'>6,  98  N.  W.  227,  that  the  judicial  rule 
that  the  insurer  must  be  held  to  waive  con- 
ditions which  would  operate  to  avoid  the 
policy  by  reason  of  facts  known  at  the  time 
of  its  issuance  "is  peculiar  to  insurance  con- 
tracts, and  significantly  exceptional  in  that 
it  ignores  the  familiar  principle  applied  to 
written  obligations  generally,  that  he  who 
becomes  a  party  to  such  an  obligation  is 
presumed  to  have  knowledge  of  its  contents, 
and  is  bound  thereby,  unless,  by  some 
artifice  resorted  to  by  the  other  party 
thereto,  reasonably  calculated  to  pre- 
vent or  deter  him  from  obtaining  such 
knowledge,  he  is  so  prevented  or  deterred." 
This  exception  is  doubtless  based  on  the  rec- 
oimition  by  the  courts  of  the  fact,  (more 
often  existing  in  earlier  times  before  the 
adoption  of  the  standard  clause  policy,  when 
cunningly  contrived  conditions  rendered  pol- 
icies of  insurance  a  trap  to  the  unwary 
rnther  than  a  protection),  that  the  insuro- 
and  insured  do  not  as  a  rule  stand  on  tho 
equal  footing  of  parties  to  an  ordinary  con- 
tract. 
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of  the  defendants  were  estopped  from  inter- 
I)08ing  the  defense  of  vacancy  and  nonoccu- 
pancy,  and  had  waived  the  stipulations  in 
the  policy  respecting  the  use  and  occupancy 
of  the  building.  Another  matter  alleged  in 
2in  amendment  to  the  reply — ^that  these  stip- 
ulations had  been  orally  waived  by  the 
31  •rent  after  the  policies  were  issued — ^need 
not  be  considered,  because  there  was  no  evi- 
<lcnee  to  sustain  it. 

The  facts  shown  by  the  evidence  were 
Ihese:  The  building  was  designed  and  ar- 
ranged for  use  as  a  normal  school  and 
dwelling,  and  was  ho  used  and  occupied  for 
several  years;  the  school  being  conducted 
during  nine  months  of  each  year,  and  one 
of  the  teachers,  with  his  family,  living  in  the 
building  throughout  the  year.  The  use  for 
normal-school  purposes  ceased  in  the  sum- 
mer of  1902,  and  had  not  been  resumed 'at 
the  time  of  the  lire.  May  20,  1903,  although 
a  lease  contemplating  the  resumption  of 
that  use  was  negotiated  three  months  be- 
fore. The  tenants  had  not  arrived  or  taken 
possession.  Heskett,  the  former  resident 
teacher,  with  his  family,  moved  out  of  the 
building  in  December,  1902,  leaving  his  li- 
brary and  a  portion  of  their  household  ef- 
fects, not  required  for  living  purposes  in 
their  new  abode,  stored  in  some  of  the 
rooms.  Shortly  thereafter  one  Dotson,  with 
his  family,  moved  into  two  of  the  living 
rooms  and  resided  there  until  about  March 
18,  1903,  when  they  went  elsewhere.  At 
that  time  one  Sires  moved  his  household  ef- 
fects into  some  of  the  rooms,  and  also  put 
his  dofr  in  the  building.  April  7th,  Sires, 
with  his  family,  set  up  housekeeping  there, 
^fay  4th  they  went  elsewhere  with  their 
•efTects.  including  the  dog.  No  one  was  ao- 
tually  living  in  the  building,  nor  was  it  the 
home  or  abode  of  anyone  who  was  tempo- 
rarily absent,  eitlier  when  the  policies  were 
issued,  April  1st,  or  when  the  fire  occurred, 
May  20th. 

Referring  to  the  extent  to  which  he  exer- 
cised a  supervision  over  his  effects,  which 
remained  stored  in  the  building  until  the 
fire,  Heskett  testified :  "I  visited  the  build- 
ing a  part  of  the  time  twice  a  day.  The 
visits  w^ere  to  the  part  designated  as  the 
kitchen  on  the  first  floor.  The  period  I  was 
there  every  day  was  two  or  three  months 
commencing  from  the  beginning  of  the  w^inter 
until  the  1st  of  May.  say  from  the  middle  j 
of  December  to  the  1st  of  May.  When  I 
went  to  the  room  alone.  I  went  for  the  pur- 
pose of  getting  ground  feed  for  my  cow. 
This  was  the  kitchen  on  the  first  floor.  There 
were  stored  in  there  some  articles  of  kitch- 
«n  furniture  and  the  feed  that  I  used  for  my 
cow.  That  was  the  purpose  for  w^hich  I 
went  there  every  day.  ...  I  went  to 
and  through  the  rooms  our  goods  were  in 
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two  or  three  times  a  week.  I  went  there 
for  the  purpose  of  getting  articles  I  wanted 
to  use,  and  sometimes  I  went  in  to  see  that 
all  of  the  goods  were  intact."  In  like  man- 
ner, but  referring  only  to  the  period  inter- 
vening between  March  18th  and  April  7th, 
JSires  testified:  *'We  had  a  dog  there  that 
remained  in  the  normal-school  building.  I 
kept  it  there  and  fed  it  there.  ...  I 
went  back  and  forth  to  the  rooms,  and  went 
into  the  rooms.  'Did  not  remain  there  ver>- 
long." 

The  evidence  relating  to  the  negotiations 
leading  up  to  the  issuance  of  the  policies, 
and  relating  to  the  knowledge  possessed  by 
the  local  recording  agent,  Calbreath,  at  that 
time,  respecting  the  condition  of  the  build- 
ing, was  as  follows:     Calbreath  testified: 

When  I  wrote  the  policies  sued  upon  T 
knew  the  conditions  and  manner  in  which 
the  building  was  occupied  on  the  1st  day  of 
April,  1903.  It  was  occupied  by  Mr.  Hesk- 
ett. No  one  else  occupied  it  to  my  knowl- 
edge. I  knew  Mr.  Heskett  occupied  it.  I 
do  not  know  what  Mr.  Heskett  had  in  the 
building,  because  I  never  was  in  the  rooms. 
At  the  time  I  wrote  the  risk  I  did  not  know 
of  anyone  occupying  the  building  in  any 
manner  than  in  the  manner  I  stated  it  was 
!  occupied  by  Mr.  Heskett.  I  knew  that  at 
I  the  time  the  policies  were  written  and  de- 
'  livered.  ...  I  did  not  know  whether  a 
j  tenant  had  moved  in  when  Mr.  Heskett 
moved  out,  nor  whether  a  tenant  had  moved 
out  and  another  moved  in  or  not,  when  these 
policies  were  issued.  ...  I  didn't  know 
whether  a  family  was  living  in  those  rooms 
or  not  when  I  issued  the  policies.  I  knew 
that  Mr.  Heskett  had  moved  out.  Moved 
his  family  to  the  hotel.  I  knew  he  was  at 
the  hotel.  I  don't  know  the  Dotsons  that 
moved  in  there  after  Mr.  Heskett  moved 
out.  Didn't  know  that  Mr.  Dotson  was  in 
there  at  all. 

Q.  Then  for  aught  you  knew,  or  these 
companies,  the  building  was  occupied  by  a 
family  when  these  poHcies  were  issued? 

A.  That  was  my  understanding.  It  was 
my  imderstanding  that  Mr.  Heskett  remain- 
ing and  keeping  the  building  in  control  was 
an  occupancy.    That  is  the  reason  why — 

Q.  You  did  not  know  whether  any  other 
family  was  living  in  there  or  not? 

A.  No,  sir.  .  .  .  When  I  issued  the  pol- 
icies I  had  a  conversation  with  Mr.  Buchan- 
an. I  went  to  him  about  the  renewal  of  the 
policies.  I  did  not  go  to  Mrs.  Buchanan.  My 
conversation  was  with  her  agent.  He  told 
me  the  building  was  to  be  occupied  as  a  nor- 
mal-school building.  I  think  he  said  the 
man  was  to  be  there  either  in  May  or  June. 
Did  not  ask  him  whether  he  was  going  to 
move  there  with  his  family.    AU  that  was 
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•aid  was  that  he  had  about  rented  or  had 
rented  the  building,  and  the  man  was  going 
to  occupy  it  as  a  normal  school.  There  was 
nothing  said  about  the  present  occupancy  of 
the  building.    Not  a  word,  I  think. 

C.  E.  Buchanan,  who  was  the  husband  of 
the  plaintiff,  managed  the  property  for  her, 
and  obtained  the  issuance  of  the  policies, 
testified  that  he  told  Calbreath  ''how  the 
building  was  occupied,"  and  showed  him  the 
lease  before  named,  and  that  in  a  conversa- 
tion occurring  about  a  week  before  the  pol- 
icies were  issued,  and  having  reference  to 
whether  or  not  it  would  be  necessary  to  ob- 
tain a  vacancy  permit  and  to  pay  extra  in- 
surance, Calbreath  said:  "You  don't  have 
to.  I  understand  the  occupancy,  and  you 
don't  have  to  do  anything  of  the  kind.  The 
man  [new  tenant]  is  coming  here,  and  school 
is  going  to  open  right  away,  and  you  don't 
have  to  do  anything  of  the  kind." 

Calbreath 's  duties  as  agent  of  the  defend- 
ant companies,  save  as  his  authority  may 
have  been  restricted  by  the  terms  of  the  pol- 
icies, were  those  of  soliciting  insurance, 
writing  and  delivering  policies,  receiving 
premiums,  and  making  the  necessary  in- 
dorsements and  transfers.  There  was  no 
evidence  of  any  act  or  conduct  of  Calbreath, 
after  the  policies  were  issued,  upon  which 
a  waiver  of  any  of  their  conditions  could  be 
predicated,  even  if  he  was  authorized  to 
waive  them.  Much  of  the  evidence  here  re- 
cited was  admitted  over  the  objections  of 
the  defendants,  and  their  request  for  a  di- 
rected verdict  in  their  favor,  made  at  the 
conclusion  of  the  evidence,  was  denied. 

The  Iowa  Code  of  1897  contains  these 
provisions : 

*'Sec.  1743.  Any  condition  or  stipulation 
in  an  application,  policy,  or  contract  of  in- 
surance, making  the  policy  void  before  the 
loss  occurs,  shall  not  prevent  recovery  there- 
on by  the  insured,  if  it  shall  be  shown  by 
the  plaintiff  that  the  failure  to  observe  suoli 
provision  or  the  violation  thereof  did  not 
contribute  to  the  loss:  Provided,  however, 
that  any  condition  or  stipulation  referring 
.  .  .  to  vacancy  of  the  insured  prem- 
ises, .  .  .  or  to  a  change  in  the  occu- 
pancy or  use  of  the  property  in8uro<l,  if  such 
.  .  .  change  or  use  makes  the  risk  more 
hazardous,  .  .  .  shall  not  be  .  .  .  af- 
fected by  this  provision." 

"Sec.  1749.  Any  person  who  shMl  here- 
after solicit  insurance  or  procure  application 
therefor  shall  be  held  to  be  the  soliciting 
agent  of  the  insurance  company,  or  associa- 
tion issuing  a  policy  on  such  application  or 
on  a  renewal  thereof,  anything  in  the  appli- 
cation, policy,  or  contract  to  the  contrary 
notwithstanding. 

"Sec.  1750.  .  .  •  Any  oflScer,  agent,  or 
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representative  of  an  insurance  company  do- 
ing business  in  this  state  who  may  solicit 
insurance,  procure  applications,  issue  poli- 
cies, adjust  losses,  or  transact  the  business 
generally  of  such  companies,  shall  be  held 
to  be  the  agent  of  such  insurance  company 
with  authority  to  transact  all  business  with- 
in the  scope  of  his  employment,  anything  in 
the  application,  policy,  contract,  by-laws,  or 
articles  of  incorporation  of  such  company  to 
the  contrary  notwithstanding." 

Argued  before  Van  Devanter,  Hook,  and 
Adams,  Circuit  Judges. 

2dr.  A.  C.  Parker,  with  Messrs.  Carr,  Par- 
ker, Hewitt,  &  Wright  and  J.  J.  SoUivan^ 
for  plaintiffs  in  error: 

For  a  building  to  be  in  a  state  of  occupa- 
tion there  must  be  such  occupation  as  is  or- 
dinarily  incident  to  such  building. 

Ashworth  v.  Builders'  Mut.  F.  Ins.  Co. 
112  Mass.  422,  17  Am.  Rep.  117;  Herrman  v. 
Adriatic  F.  Ins.  Co.  85  N.  Y.  162,  39  Am.  Rep. 
644;  Continental  Ins.  Co.  v.  Kyle,  124  Ind. 
132,  9  L.R.A.  81,  24  N.  E.  727;  Cook  v.  Con- 
tinental Ins.  Co.  70  Mo.  610,  35  Am.  Rep. 
438;  Bonenfant  v.  American  F.  Ins.  Co.  76 
Midi.  653,  43  N.  W.  682;  Limburg  v.  German 
F.  Ills.  Co.  no  Iowa,  709,  23  L,R.A.  99,  48 
Am.  St.  Rep.  468,  67  N.  W.  626;  Bennett  v. 
Agricultural  Ins.  Co.  50  Conn.  420;  Hal  pin 
V.  Insurance  Co.  of  N.  A.  120  N.  Y.  73,  ft 
L.R.A.  79,  23  N.  E.  989 ;  North  American  F. 
Ins.  Co.  V.  Zaenger,  63  111.464 ;  American  Ins. 
Co.  V.  Padfield.  78  111.  167;  Phoenix  Ins.  Co. 
V.  Tucker,  92  111.  64,  34  Am.  Rep.  106;  Moore 
V.  Phoenix  F.  Ins.  Co.  64  N.  H.  140,  10  Am. 
St.  Rep.  384,  6  Atl.  27. 

The  fact  that  the  recording  agent  knew 
that  the  property  was  vacant  at  the  time 
the  policy  was  issued  does  not  estop  the  in- 
surance company  from  relying  upon  the  pro- 
visiouR  of  the  policy. 

Northern  Assur.  Co.  v.  Grand  View  Bldg. 
Asso.  183  U.  S.  308,  46  L.  ed.  213,  22  Sup. 
a.  Rep.  133. 

Messrs.  Lewis  Miles  and  C.  W.  Steele,  for 
defendant  in  error: 

The  issuing  of  the  policies  by  the  plain- 
tiffs in  error  with  knowledge  as  to  the  condi- 
tion and  character  of  the  occupancy  of  the 
building  was  a  waiver  of  the  condition  of 
the  policies  as  to  the  matter  of  nonoccu- 
pancy. 

Liquid  Carbonic  Acid  Mfg.  Co.  v.  Phoenix 
Ins.  Co.  126  Iowa,  225,  101  N.  W.  749:  Viele 
^'.  Germnnia  Ins.  Co.  20  Iowa,  9,  96  Am. 
Dec.  83. 

The  knowledge  and  acts  of  the  apents  of 
the  plaintiffs  in  error  at  the  time  the  poli- 
cies were  issued  were  the  knowledge  and 
acts  of  the  insurance  companies  under  the 
provisions  of  §  1750  of  the  Code  of  Iowa. 

Continental  L.  Ins.  Co.  v.  Chamberlain,  IH? 
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U.  8.  304,  33  L.  ed.  341,  10  Sup.  Ct.  Rep.  87; 
Maraton  v.  Kennebec  Mut.  L.  Ins.  Co.  89  Me. 
266,  66  Am.  St.  Rep.  413,  36  Atl.  389;  Liquid 
Carbonic  Acid  Mfg.  Co.  v.  Pocenix  Ins.  Co. 
9upra. 

Oral  testimony  is  competent  for  the  pur- 
pose of  showing  the  knowledge  of  the  agent. 

McMaater  v.  New  York  L.  Ins.  Co.  183  U. 
8.  25»  46  L.  ed.  64,  22  Sup.  Ct.  Rep.  10. 

Van  Devanter,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

One  of  the  policies  insured  the  buildiag  as 
a  "normal  school  and  dwelling/'  and  the 
other  insured  it  "occupied  and  only  while 
occupied  as  a  normal  school  and  dwelling." 
Both  declared:  ''If  the  occupants  should  be 
changed,  except  change  of  occupants  without 
increase  of  hazard,  or  if  the  use  b^  changed, 
.  .  .  it  shall  be  held  to  be  an  election  on 
the  part  of  the  insured  to  cancel  said  policy, 
and  the  said  policy  shall  stand  canceled." 
And  also:  "This  entire  policy  .  .  .  shall 
be  void  ...  if  the  building,  .  .  . 
whether  intended  for  occupancy  by  owner  or 
tenant,  be  or  become  vacant  or  unoccupied." 

These  provisions  are  consistent,  certain, 
and  unambiguous,  and  counsel  for  the  in- 
sured do  not  even  suggest  that  they  are 
otherwise.  The  difference  in  the  two  poli- 
cies is  one  oi  words  only,  not  of  meaning  or 
legal  effect.  Both  plainly  contemplate  use 
and  occupancy  of  the  building  as  a  normal 
school  and  dwelling,  and  make  the  same  a 
oondition  to  the  acceptance  and  continuance 
of  the  risk.  Words  could  hardly  have  been 
chosen  to  better  or  more  certainly  express 
the  purpose  of  the  parties  to  exclude  liabil- 
ity on  the  part  of  the  insurers  for  any  loss 
occurring  when  the  buildinjc  was  without  the 
care,  supervision,  and  protection  involved  in 
such  use  and  occupancy.  The  only  use  made 
of  the  building  at  the  time  of  the  fire  was 
as  a  place  for  the  temporary  storage  of  the 
library  and  a  portion  of  the  household  ef- 
fects of  a  teacher  formerly  living  therein. 
Its  use  for  normal- school  purposes  had 
ceased,  not  in  the  sense  of  a  temporary  sus- 
pension of  school  work  during  an  ordinary 
n^ess  or  customary  vacation,  but  in  the 
sense  of  an  absolute  suspension  of  the  school 
by  those  who  had  been  conducting  it.  A 
lease  contemplating  the  establishment  of 
another  school  of  the  same  character  had 
been  negotiated,  but  the  tenant  had  not  ar- 
rived or  taken  possession.  No  one  w£is  ac- 
tually living  in  the  building,  and  it  was  not 
the  honie  or  abode  of  anyone  who  was  only 
temporarily  absent.  Occasional  visits  were 
made  to  the  buildinfi^  by  the  former  resident 
teacher,  in  connection  with  his  library  and 
effects,  which  were  temporarily  stored  there- 
in; but  he  anu  his  family  were  living  else- 
where. In  these  circumstanceii,  the  building 
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was  unquestionably  without  the  care,  super- 
viaioiy  and  protection  necessarily  incident  to 
its  use  and  occupancy  as  a  normal  school 
and  dwelling,  and  was  vacant  and  unoccu- 
pied within  the  meaning  of  the  policies. 
Limburg  v.  German  F.  Ins.  Co.  90  Iowa,  709, 
23  L.R.A.  99,  48  Am.  St.  Rep.  468,  57  N.  W. 
626 ;  Feshe  v.  Council  Bluffs  Ins.  Co.  74  Iowa, 
676,  39  N.  W.  87;  Ash  worth  v.  Builders'  Mut. 
F.  Ins.  Co.  112  Mass.  422,  17  Am.  Rep.  117; 
Corrigan  v.  Connecticut  F.  Ins.  Co.  122  Mass. 
298;  Herrman  v.  Adriatic  F.  Ins.  Co.  85  N. 
Y.  162,  39  Am.  Rep.  644;  Halpin  v.  Phcenix 
Ins.  Co.  118  N.  Y.  165,  174,  23  N.  E.  482; 
Halpin  v.  ^Etna  F.  Ins.  Co.  120  N.  Y.  70,  23 
N.  £.  988;  Cook  v.  Continental  Ins.  Co.  70 
Mo.  610,  35  Am.  Rep.  438;  American  Ins.  Co. 
V.  Padfield.  78  111.  167;  Bennett  v.  Agricul- 
tural Ins.  Co.  50  Conn.  420;  Moore  t. 
Phoenix  F.  Ins.  Co.  64  N.  H.  140,  10  Am.  St. 
Rep.  384,  6  Atl.  27;  Continental  Ins.  Co.  v. 
Kyle,  124  Ind.  132,  9  L.R.A.  81,  19  Am.  St. 
Rep.  77,  24  N.  E.  727;  Watertown  F.  Ins. 
Co.  V.  Cherry,  84  Va.  72,  9  S.  E.  876;  Weidert 
V.  State  Ins.  Co.  19  Or.  261,  20  Am.  St.  Rep. 
809,  24  Pac.  242,  249. 

Counsel  for  the  insured  neither  concede 
nor  controvert  the  conclusion  la«t  stated, 
but  make  this  contention :  The  condition  of 
the  building  when  the  fire  occurred  was  the 
same  as  when  the  policies  were  issued.  The 
recording  agent  issued  the  polictes  with  full 
knowledge  of  that  condition,  and  his  knowl- 
edge was*  the  knowledge  of  the  insurers. 
"Oral  testimony  is  competent  to  show  the 
knowledge  of  the  agent.  .  .  .  Certainly 
if  the  plaintiff  in  error  knew  the  condition 
of  the  property  as  to  occupancy  at  the  time 
the  policy  sued  on  herein  was  issued,  it  is 
estopped  from  setting  up  said  condition  as 
a  defense  in  this  suit.  If  the  property  was 
not  occupied,  and  the  plaintiff  in  error  knew 
that  fact  at  the  time  the  policy  was  issued, 
then  it  appears  to  us  that  the  law  is  well 
settled  that  the  plaintiff  in  error  waived  any 
condition  in  the  policy  as  to  the  matter  of  oc- 
cupancy." In  the  view  which  must  be  taken 
of  the  attempt  to  thus  vary  and  contradict 
the  terms  of  the  written  policies,  it  will  not 
be  necessary  to  consider  some  of  the  matters 
discussed  in  the  briefs,  viz.:  Whether  the 
condition  of  the  building  when  the  fire  oc- 
curred was  the  same  as  when  the  policies 
were  issued;  whether  Sire's  intervening  oc- 
cupancy of  a  portion  of  the  building  as  a 
dwelling  terminated  the  claimed  waiver  and 
avoids  an  estoppel;  and  whether  the  stat- 
utes of  Iowa  (Code  1897,  fiS  1749,  1750)  are 
valid  and  have  the  effect  of  preventing  any 
limitation  upon  the  authority  of  insurance 
agents  within  that  state. 

The  question  for  decision  is  this:  When 
the  parties  to  written  policies  of  insurance 
have  in  plain  and  unanibiguous  terms  de- 
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dared  ft  to  be  their  intention  that  the  insur- 
ance shall  cover  a  described  building  while 
it  is  used  and  occupied  as  a  normal  school 
and  dwelling,  and  shall  be  inoperative  if  and 
when  the  building  is  not  so  used  or  occupied, 
may  it  be  shown  by  oral  testimony — ^there 
being  no  charge  of  fraud  or  mutual  mistake 
in  reducing  the  agreement  to  writing, 
and  the  actions  upon  the  policies  being 
at  law — that  it  was  in  fact  the  inten- 
tion of  the  parties  that  the  insurance  should 
cover  the  building  when  not  so  used  or  oc- 
cupied, but  clearly  vacant  and  unoccupied 
within  the  meaning  of  the  policies?  Al- 
though the  question  is  discussed  by  counsel 
for  the  insured  as  if  it  were  one  of  waiver 
or  estoppel,  its  real  character  cannot  be 
obscured  or  disiruised.  Stated  in  its  sim- 
plest form,  the  question  is  whether  or  not,  in 
actions  at  law  upon  written  policies  of  in- 
surance, oral  testimony  of  the  conditions 
existing  when  the  policies  were  issued,  and 
of  the  contemporaneous  and  prior  negotia- 
tions of  the  parties,  may  be  availed  of  to  en- 
able the  insured  to  recover  for  a  loss  which 
the  policies  in  plain  and  unambiguous 
terms  declare  shall  give  no  right  of  recov- 
ery? Upon  principle  and  upon  the  author- 
ity of  controlling  decisions  of  the  Supreme 
Court  of  the  United  States,  the  question 
must  be  answered  in  the  negative.  But,  in 
deference  to  the  ruling  to  the  contrary  by 
the  learned  judge  who  presided  at  the  trial, 
a  somewhat  extended  reference  will  be  made 
to  the  authorities  deemed  applicable. 

As  much  is  said  in  the  briefs  respecting 
the  statutes  of  Iowa,  set  forth  in  the  fore- 
going statement  (Code  1897,  §§  1749,  1750), 
and  the  decision  of  the  supreme  court  of  the 
state  in  Liquid  Carbonic  Acid  Mfg.  Co.  v. 
Phoenix  Ins.  Co.  126  Iowa,  226,  101  N.  W. 
749,  holding  that  these  statutes  were 
enacted  "for  the  express  purpose  of  prohib- 
iting the  limitation  of  the  agent's  power  by 
provisions  in  the  contract,"  it  will  be  as- 
sumed, without  considering  the  validity  or 
effect  of  the  statutes,  .that  the  recording 
agent  had  full  authority  to  represent  the 
insurers,  and  that  the  provisions  in  the  pol- 
icies designed  to  limit  his  authority  are  in- 
operative. In  this  connection,  however,  it 
should  be  observed  that  no  question  of  the 
admissibility  of  oral  testimony  of  the  con- 
ditions existing  when  the  policy  was  issued, 
or  of  contemporaneous  or  prior  negotiations, 
was  presented  in  Liquid  Carbonic  Acid  Mfg. 
Co.  V.  Phoenix  Ins.  Co.,  but  only  the  question 
whether,  subsequently  to  the  issuance  of  the 
policy,  the  agent  could  orally  waive  its  con- 
ditions, notwithstanding  the  limitations  at- 
tempted to  be  placed  upon  his  authority. 
The  conclusion  was  that  these  limitations 
were  in  conflict  with  the  statutes,  and  in- 
operative, and  that  he  could  orally  waive 
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conditions  of  the  policy  subsequently  to  its 
issuance;  a  question  entirely  apart  from  the 
present  discussion. 

The  rule  inhibiting  resort  to  parol  evi- 
dence of  contemporaneous  or  prior  oonditioaa 
or  negotiations  to  supersede,  contradict,  or 
vary  valid  written  contracts  is  stated  in 
Starkie  on  Evidence,  10th  Am.  ed.  647,  in 
this  manner:  "It  is  likewise  a  general  and 
most  inflexible  rule  that  wherever  written 
instruments  are  appointed,  either  by  the  re- 
quirement of  law  or  by  the  compact  of  par- 
ties, to  be  the  repositories  and  memorials 
of  truth,  any  other  evidence  is  excluded  from 
being  used,  either  as  a  substitute  for  such 
instruments  or  to  contradict  or  alter  them. 
This  is  a  matter  both  of  principle  and  pol- 
icy,—of  principle,  because  such  instnimenta 
are  in  t]^eir  own  nature  and  origin  entitled 
to  a  much  higher  degree  of  credit  than  parol 
evidence;  of  policy,  because  it  would  be  at- 
tended with  great  mischief  if  those  instru- 
ments upon  which  men's  rights  depended 
were  liable  to  be  impeached  by  loose  col- 
lateral evidence." 

This  rule  is  fully  recognized  by  the  de- 
cisions of  the  supreme  court  of  the  state  in 
which  this  controversy  arose.  Fawkner  v. 
Lew  Smith  Wall  Paper  Co.  88  Iowa,  169. 
45  Am.  St.  Rep.  230,  55  N.  W.  200;  Con- 
gower  V.  Equitable  Mut.  Life  &  Endowment 
Asso.  94  Iowa,  499,  505,  63  N.  W.  192.  It  is* 
also  well  stated,  and  sustained  by  the  cita- 
tion of  many  ca^es,  in  17  Qyc.  Law  &  Proc 
pp.  567-571,  696,  60€,  »«. 

In  Glendale  Woolen  Mfg.  Co.  v.  Protection 
Ins.  Co.  21  Conn.  19,  36,  64  Am.  Dec.  30n. 
where  the  rule  was  applied  in  an  action 
upon  a  policy  of  fre  insurance,  it  was  said: 
"If  we  have  the  precise  oontract  which  the 
parties  chose  to  make  for  themselves,  and 
there  be  no  imperfection  or  ambiguity  in  the 
language  used  to  express  the  meaning  of  the 
parties,  clearly  we  have  no  right  to  depart 
from  the  language,  and  travel  out  of  the 
contract,  to  see  if  the  parties  did  not,  after 
all,  mean  something  different  from  what  is 
written.  Why,  we  ask,  resort  to  inferior  and 
secondary  evidence,  such  as  inferences  from 
supposed  usages  or  circumstances,  or  the 
knowledge  or  the  talk  of  the  parties,  at  the 
time  of  entering  into  the  contract?  .  .  . 
The  rule  is  well  established  that  when  the 
parties  have  deliberately  put  their  engage- 
ments into  writing  in  such  terms  as  import  a 
legal  obligation,  without  any  uncertainty  as 
to  the  object  or  extent  of  such  engagement, 
it  is  conclusively  presumed  that  the  whole 
engagement  of  the  parties  and  the  extent 
and  manner  of  their  undertaking  was  re- 
duced to  writing.  After  this,  to  permit  oral 
testimony  of  prior  or  contemporaneous  con- 
versation, or  circumstances,  or  iisages,  etc., 
in  order  to  learn  what  was  intended  or  tO' 
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contradict  what  is  wiitten,  would  be  danger- 
ous and  unjust  in  the  extreme." 

Batchelder  v.  Queen  Ins.  Go.  135  Mass.  449, 
was  an  action  upon  a  policy  of  fire  insurance 
conditioned  to  be  void  if  there  was  other  in- 
surance. To  avoid  the  defense  that  there  was 
other  insurance  when  the  policy  whb  issued, 
the  insured  sought  to  show  that  the  insurer 
had  full  knowledge  thereof  at  the  time,  and 
claimed  that  the  issuance  of  the  policy  with 
such  knowledge  was  a  waiver  of  the  condi- 
tion. Mr.  Justice  Holmes,  then  a  member  of 
the  supreme  judicial  court  of  Massachusetts, 
delivered  the  opinion  of  the  court,  saying: 
''A  breach  of  condition,  happening  after  a 
policy  is  issued,  may  be  waived,  no  doubt; 
but  when  the  breach  exists  at  the  moment 
when,  if  ever,  the  contract  comes  into  exist- 
ence, it  must  be  waived  at  that  moment, 
if  ever,  and  at  that  very  instant  the 
writing  purports  to  establish  and  insist  upon 
the  condition.  We  must  follow  the  decisions 
that  parol  evidence  of  such  a  waiver  as  is 
relied  on  in  this  case  would  contradict  the 
written  instrument  upon  which  the  suit  is 
brought." 

In- Atherton  y.  Brown,  14  Mass.  152,  it  was 
held  that  the  words  in  a  policy  "on  board 
Spanish  brig  New  Constitution"  amounted 
to  a  warranty  that  the  vessel  was  Spanish, 
a..d  that  it  was  not  competent  for  the  in- 
sured to  show  by  parol,  in  avoidance  of  a 
breach  of  the  warranty,  that  the  insurer 
knew  the  true  character  of  the  vessel  at  the 
time  of  issuing  the  policy. 

Jennings  v.  Chenango  County  Mut.  Ins. 
Co.  2  Denio,  75,  was  assumpsit  on  a  policy 
of  fire  insurance.  There  was  a  breach  of  the 
conditions  of  the  policy  respecting  the  occu- 
pancy and  location  of  the  insured  building, 
and  it  was  held  the  effect  of  the  breach 
could  not  be  avoided  by  parol  evidence  that 
the  insurer  was  informed  of  and  assented 
to  the  true  occupancy  and  location  of  the 
building  before  the  policy  was  issued. 

In  Higginson  v.  Dall,  13  Mass.  96,  an  under- 
writer sought  to  prevent  a  recovery  by  parol 
proof  of  a  prior  understanding  that  the  pol- 
icy should  be  conditional,  when  by  its  terms 
it  was  absolute.  It  was  held  this  could  not 
be  done.  Chief  Justice  Parker  observing :  "The 
policy  itself  is  considerea  to  be  the  contract 
between  the  parties ;  and  whatever  proposals 
are  made,  or  conversations  had,  between  the 
parties,  prior  to  the  subscription,  they  are  to 
be  considered  as  waived,  if  not  inserted  in 
the  policy,  or  contained  in  a  memorandum 
annexed  to  it." 

New  York  Ins.  Co.  v.  Thomas,  3  Johns. 
Gas.  1,  is  a  case  wherein  it  was  sought  to 
explain  by  proof  of  the  prior  negotiations 
that  a  provision  in  a  policy  relating  to  prior 
insurance  was  intended  to  include  subse- 
quent insurance  as  well.  Judge  Kent,  after- 
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wards  Chancellor,  disposed  of  the  matter  in 
this  manner:  *1  know  no  rule  better  estab- 
lished than  that  parol  evidence  shall  not  be 
admitted  to  disannul  or  substantially  vary 
or  extend  a  written  agreement.  The  admis- 
sion of  such  testimony  would  be  mischievous 
and  inconvenient.  Parol  evidence  is  to  be 
received  in  the  case  of  an  amhiguitaa  latens 
to  ascertain  the  identity  of  a  person  or 
thing;  but  before  the  parol  evidence  is  to  be 
received  in  such  case  the  latent  ambiguity 
must  be  made  out  and  shown  to  the  court. 
In  the  present  instance,  there  is  no  am- 
biguity. The  language  of  the  contract 
throughout  is  consistent  and  explicit.  This 
general  rule  of  law  has  been  particularly 
and  emphatically  applied  to  policies.  (Skinn. 
54.)  Aiid,  except  in  the  special  instance  of 
explanations  resulting  from  the  usage  of 
trade,  th^y  have  never  been  allowed  to  be 
contradicted  by  parol  agreements.  Without,, 
therefore,  giving  any  opinion,  what  would 
be  the  effect  of  the  parol  proof,  if  admissi- 
j  ble,  we  think  it  was  inadmissible." 

Dewees  v.  Manhattan  Ins.  Co.  35  N.  J.  L. 
366,  is  especially  in  point,  and  is  worthy  of 
particular  attention,  as  in  Northern  Assur. 
Co.  v.  Grand  View  Bldg.  Asso.  183  U.  S.  308, 
46  L.  ed.  213,  22  Sup.  a.  Rep.  133,  the  Su- 
preme Court  of  the  United  States  referred 
to  the  opinion  and  quoted  therefrom  at 
length,  saying:  *Tt  contains,  as  we  think, 
an  able  and  sound  statement  of  the  law  on 
this  important  subject." 

The  action  was  assumpsit  on  an  insurance 
on  a  building  "occupied  by  the  assured  for 
country  store"  and  on  his  stock  of  merchan- 
dise therein.  One  of  the  stipulations  of  the 
policy  declared  that  it  should  be  of  no  ef- 
fect if  the  building  should  be  subjected  to 
more  hazardous  uses,  one  of  which  was  that 
of  keeping  a  private  stable.  It  appeared  on 
the  trial  that  at  the  date  of  the  policy  and 
at  the  date  of  the  fire  a  portion  of  the  build- 
ing was  applied  to  the  excepted  use,  and 
that  the  agent  of  the  insurer  knew  of  this 
use  when  the  policy  was  issued.  In  the 
course  of  delivering  the  opinion  it  was  said 
by  Chief  Justice  Beasley :  "The  contract  be- 
tween these  litigants,  on  the  point  which  1 
shall  discuss,  is  clear  and  unambiguous.  The 
defendants  agreed  to  insure  a  buildins:  occu- 
pied as  a  country  store,  and  the  stock  of 
goods,  consisting  of  the  usual  variety  of  a  , 
country  store.  This,  by  the  plain  meaning 
of  the  terms  employed,  is  a  warranty  on  the 
part  of  the  insured  that  the  building  was 
used,  at  the  date  of  the  agreement,  for  the 
purpose  specified.  It  was  a  representation 
on  the  face  of  the  policy  touching  the  prem- 
ises in  question  and  which  affected  the  risk; 
and  such  a  representation,  according  to  all 
the  authorities,  amounts  to  a  warranty. 
•    •    .    It  can  be  intended  for  no  other  pur- 
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pose  than  to  characterize  the  use  of  the  build- 
ing at  the  date  of  the  inaurance;  for,  unless 
this  be  done,  there  can  be  no  restriction  on 
the  use  of  the  property  by  the  insured  dur- 
ing the  running  of  the  risk.  Unless  this 
description  has  the  force  thus  attributed  to 
it,  the  premises  could  have  been  used  for 
any  of  the  most  hazardous  purposes.  A 
building  described  in  a  policy  as  a  'dwelling 
house'  could,  except  for  the  rule  above 
stated,  be  converted  into  a  mill  or  a  factory. 
I  tliink  it  is  incontestably  dear  that  the  de- 
scription of  the  use  of  the  premises  in  this 
•case  was  meant  to  define  the  character  of 
the  risk  to  be  assumed  by  the  defendants. 
.  .  .  The  contract  of  tiiese  parties,  as 
it  has  been  committed  to  writing,  is  that, 
if  the  plaintiff  shall  keep  a  stable  on  the 
premises  insured,  for  the  time  being  the  pol- 
icy shall  be  vacated.  But  it  is  said  the 
agent  of  the  defendants  who  procured  this 
•contract  was  aware  that  the  real  contract 
designed  to  be  made  was  that  the  plaintiff 
might  apply  the  premises  to  this  use.  This 
knowledge  of  the  agent  of  the  defendants, 
and  which,  it  is  conceded,  will  bind  the  de- 
fendants, is  to  have  the  effect  to  vary  tlie 
obligations  of  the  written  contract.  Upon 
what  principle  is  this  to  be  done?" 

The  want  of  power  in  a  court  of  law  to 
Tefonn  the  policy  on  the  ground  of  mutual 
mistake,  if  there  were  such,  was  adverted 
to,  and  the  opinion  proceeded:  ''Nor  do  I 
think,  if  this  court  should  sustain  the  pres- 
ent action,  that  it  could  be  practicable  to 
preserve  in  any  useful  form  the  great  pri- 
mary rule  that  written  instruments  are  not 
to  be  varied  or  contradicted  by  parol  evi- 
dence. The  knowledge  of  the  agent,  in  the 
present  transaction,  is  important  only  as 
nhowinfi:  what  the  tacit  understanding  of  tho 
•contracting  parties  was.  Suppose,  instead 
of  proof  of  such  tacit  understanding,  the 
plaintiff  had  offered  to  make  a  stronger 
-case,  by  showing  that  the  agent  expressly 
agreed  that  the  building  might  be  used,  not 
only  as  a  country  store,  as  the  policy  stated, 
but  also  as  a  stable,  and  that  the  restraining 
stipulation  did  not  apply  to  the  extent  ex- 
pressed ;  can  anyone  doubt  that,  according  to 
the  practice  and  decisions  in  this  state,  such 
proofs  should  have  been  rejected  ?  A  rule  of 
law  admitting  such  evidence  would  be  a  re- 
peal of  the  principle  giving  a  controlling  ef- 
ficacy to  written  agreements.  The  memory 
«nd  understanding  of  those  present  at  the 
formation  of  the  contract  would  be  quite  as 
potent  as  the  written  instrument." 

Referring  to  a  case  which  was  claimed  to 
establish  the  doctrine  that  parol  evidence  of 
contemporaneous  and  prior  negotiations, 
while  not  admissible  for  the  purpose  of  al- 
tering or  contradicting  a  written  contract 
was  admissible  to  establish  an  estoppel  in 
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pais,  it  was  further  si|id:  "I  think  there  is 
no  doubt  that  this  application  of  the  doc- 
trine of  estoppel  to  written  contracts  is  an 
entire  novelty.  In  the  long  line  of  innumer- 
able cases  which  have  proceeded  and  been 
decided  on  the  groimd  that  parol  evidence  is 
not  admissible  as  against  a  written  instru- 
ment, no  judge  or  counsel  has  ever  -  inti- 
mated, as  it  is  believed,  that  the  same  result 
could  be  substantially  attained  by  a  resort 
to  this  circuity.  It  is  true  that,  if  there  be 
a  substantial  ground  in  legal  principle  for 
its  introduction,  the  fact  that  it  is  new  w^ill 
not  debar  from  its  adoption;  but  I  have  not 
been  able  to  perceive  the  existence  of  such 
substantial  ground.  In  my  apprehension, 
the  doctrine  can  be  made  to  appear  plausi- 
ble only  by  closing  the  ejes  to  the  reason  of 
the  rule  which  rejects,  in  the  presence  of 
written  contracts,  evidence  by  parol.  That  ' 
reason  is  that  the  common  good  requires  i 
that  11,  shall  be  conclusively  presumed  in  an 
action  at  law,  in  XJde  absence  of  deceit,  that  , 
the  parties  have  committed  their  real  under- 
standing to  writing.  Hence  it  necessarily  ' 
follows  that  all  evidence  merely  oral  is  re- 
jected whose  effect  is  to  vary  or  contradict 
such  expressed  understanding.  Such  rejec- 
tion arises  from  the  consideration  that  oral 
testimony  is  unreliable  in  comparison  with 
that  which  is  written.  It  is  idle  to  say  that  * 
the  estoppel,  if  permitted  to  operate,  will 
prevent  a  fraud  or  inequitable  result.  Most 
parol  evidence  contradictory  of  a  written  in-  .. 
strumcnt  has  the  same  tendency;  but  such 
evidence  is  rejected,  not  because,  if  true,  it 
ought  not  to  be  received,  but  because  the 
written  instrument  is  the  safer  criterion  of 
what  was  the  real  intention  of  the  contract- 
ing parties.  In  the  case  now  criticized,  the 
party  insured  stipulated  against  the  exist- 
ence of  buildings  within  a  definite  number  of 
feet  from  the  insured  property.  By  the  ad- 
mission of  parol  testimony  this  stipulation 
was  restricted  and  limited  in  its  effect.  This 
result,  no  doubt,  was  strictly  just,  if  we  as- 
sume that  the  parol  evidence  was  true;  but, 
standing  opposed  to  the  written  evidence, 
the  law  presumed  the  reverse.  The  alterna- 
tive is  unavoidable.  It  is  a  choice  between 
that  which  is  written  and  that  which  is  un- 
written. In  the  case  cited  the  effect  of  the 
rule  adopted  by  the  court  was  to  give  a  dif- 
ferent effect  to  the  written  terms  from  that 
which  they  intrinsically  possessed, — a  result 
induced  by  the  admission  of  oral  evidence. 
This,  I  cannot  but  think,  was  a  palpable  al- 
teration of  the  agreement  of  the  parties. 
The  mistake  of  the  court  appears  to  have 
been  in  regarding  simply  the  legal  effect  of 
the  facts  which  were  proved  by  parol.  Re- 
ceiving that  testimony  into  th«s  case,  a  clear 
estoppel  was  madfe  out;  but  the  error  con- 
sisted in  the  circumstance  that   such  oral 
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«vidence  was.  on  rules  well  settled,  inadmis- 
sible. The  question  presented  was  purely 
one  as  to  a  rule  of  evidence,  but  it  was 
treated  as  a  problem  relating  to  the  applica- 
tion of  general  legal  principles  to  an  ad- 
mitted state  of  facts.  The  case  was  not 
decided  by  a  imanimous  court.  Three  judges 
dissented,  and,  in  xay  judgment,  that  dissent 
was  based  on  satisfactory  grounds.  But  it  has 
been  already  observed  tiiat^  even  if  the  doc- 
trine of  this  adjudication  should  be  received 
by  this  court,  such  result  could  have  no  ef- 
fect on  our  decision  of  the  present  case.  The 
reason  is  that  the  facts  now  before  us  do  not 
present  the  elements  of  an  estoppel.*  Such 
a  defense  rests  on  a  misconception  as  to  a 
state  of  facts,  induced  by  the  party  against 
whom  it  is  set  up.  The  person  who  seeks  to 
take  advantage  of  it  must  have  been  mis- 
led by  the  words  or  conduct  of  another. 
Now,  in  the  present  case,  the  agent  did  noi 
make  any  statement,  nor  did  he  do  any- 
thing, which  led  the  plaintiff  to  alter  his 
condition.  The  most  that  can  be  laid  to  his 
charge  is  that,  from  carelessness,  he  omitted 
properly  to  describe  the  use  of  the  premises 
insured.  But  this  was  not  a  misstatement 
of  a  fact  on  which  the  plaintiff  acted,  be- 
cause the  plaintiff  was  aware  of  the  circum- 
stance that  the  building  was  put  to  another 
use.  The  alleged  error  in  the  description  is 
plain  on  the  face  of  the  policy,  and  the  law 
incontestably  charges  the  defendant  with 
knowledge  of  the«  meaning  and  legal  effect 
of  his  own  written  contract.  Certainly  the 
•entire  state  of  things  was  as  well  known  to 
the  plaintiff  as  it  was  to  the  agent  of  the 
defendants.  To  found  an  estoppel  on  the  ig- 
norance of  the  plaintiff  of  the  plainly  ex- 
pressed meaning  of  his  own  contract  would 
be  absurd.'' 

Another  case  which  was  extensively  and 
approvingly  quoted  from  in  Northern  Assur. 
Co.  V.Grand  View  Bldg.  Asso.  infra,  is  Frank- 
lin P.  Ins.  Co.  V.  Martin,  40  N.  J.  L.  568,  29 
Am.  Rep.  271.  The  facts,  so  far  as  material 
to  the  present  discussion,  were  those: 
The  policy  sued  upon  described  the 
building  Insured  as  "occupied  as  a 
dwelling  and  boarding  house."  In  fact  it 
was  also  occupied  as  a  country  tavern, 
and  one  of  the  rooms  was  maintained 
as  a  billiard  room.  This  continued  to 
t)e  the  condition  at  the  time  of  the  fire.  The 
policy  showed  that  taverns  and  billiard 
rooms  were  classified  as  extrahazardous 
risks.  The  trial  court,  having  admitted  evi- 
dence that  the  agent  of  the  insurer  inspected 
the  building  before  issuing  the  policy  and 
kneiw  the  manner  in  which  it  was  used,  left 
the  question  to  the  jury  whether  the  parties 
did  not  intentionally  use  the  term  ''boarding 
house"  to  describe  the  very  thing  that  was 
insured.  The  opinion  declares  that  the 
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words  "occupied  as  a  dwelling  and  boarding 
house*'  defined  the  character  of  the  risk  as- 
sumed, and  constituted  a  warranty  that  the 
building  was  at  the  time  used  for  that  pur- 
pose, and  also  holds:  "It  is  manifest  that 
the  theory  that  such  parol  evidence,  though 
it  may  not  be  competent  to  change  the  writ- 
ten contract,  may  be  received  for  the  pur- 
pose of  raising  an  estoppel  in  pais,  is  a 
mere  evasion  of  the  rule  excluding  parol  tes- 
timony when  offered  to  alter  a  written  con- 
tract. A  party  suing  on  a  contract  in  an 
action  at  law  must  be  conclusively  presumed 
to  be  aware  of  what  the  contract  contains, 
and  the  legal  effect  of  his  agreement  is  that 
its  terms  shall  be  complied  with.  Extrinsic 
evidence  of  the  kind  under  consideration 
must  entirely  fail  in  its  object,  unless  its  pur- 
pose be  to  show  that  the  contract  expressed 
in  the  written  policy  was  not,  in  reality,  the 
contract  as  made.  A  defendant  cannot  be 
estopped  from  making  the  defense  that  the 
contract  sued  on  is  not  his  contract,  or  that 
his  adversary  has  himself  violated  it  in 
those  particulars  which  are  made  conditions 
to  his  rights  under  it,  on  the  ground  of  ne- 
gotiations and  transactions  occurring  at  the 
time  the  contract  was  entered  into,  unless 
the  plaintiff  is  permitted  to  show,  from  such 
sources,  that  the  contract  as  put  in  writing 
does  not  truly  express  the  intention  of  the 
parties.  The  difficulty  lies  at  the  very 
threshold.  An  estoppel  cannot  arise  except 
upon  proof  of  a  contract  different  from  that 
contained  in  the  written  policy;  and  an  in- 
fiexiblc  rule  of  evidence  forbids  the  introduc- 
tion of  such  proof  by  parol  testimony,  when 
offered  to  vary  or  affect  the  terms  of  the 
written  instrument.  .  .  .  The  cases  us- 
ually cited  for  the  proposition  that  a  con- 
tract of  insurance  is  excepted  out  of  the 
class  of  written  contracts  with  respect  to 
the  admissibility  of  parol  evidence  to  vary 
or  control  the  written  contract  will  be  found 
on  examination  to  be  to  a  large  extent  thosb 
in  which  the  proof  has  been  received  with  a 
view  to  the  reformation  of  the  policy  in 
equity,  or  to  meet  the  defense  that  the  con- 
tract was  induced  by  false  and  fraudulent 
representations  not  embodied  in  the  con- 
tract, or  are  the  decisions  of  courts  in  which 
the  legal  and  equitable  jurisdictions  are  so 
blended  that  the  functions  of  a  court  of 
equity  have  been  transferred  to  the  jury 
box.  .  .  .  How  the  contract  was  effected, 
whether  directly  with  the  insurer  or  by  the 
intervention  of  agents,  is  of  no  consequence. 
The  question  of  the  admissibility  of  the  tes- 
timony does  not  relate  to  the  method  by 
w^hich  the  contract  was  made.  It  concerns 
the  rule  of  evidence  by  which  the  contract, 
however  made,  shall  be  interpreted.  Upon 
principle,  it  is  impossible  to  perceive  on 
what  ground  such  testimony  shall  be  re- 
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ceived.  A  policy  of  insurance  is  a  contract 
in  writing  of  such  a  nature  as  to  be  within 
the  general  rule  of  law  that  a  contract  in 
writing  cannot  be  varied  or  altered  by  parol 
testimony.  If  it  be  ambiguous  in  its  terms, 
parol  evidence  such  as  would  be  competent 
to  remove  an  ambiguity  in  other  written 
contracts  may  be  resorted  to  for  the  pur- 
pose of  explaining  its  meaning.  If  it  incor- 
rectly or  imperfectly  expresses  the  actual 
agreement  of  the  parties,  it  may  be  re- 
formed in  equity.  If  strict  compliance  with 
the  conditions  of  insurance,  with  respect  to 
matters  to  be  done  by  the  insured  after  the 
contract  has  been  concluded,  has  been 
waived,  such  waiver  may,  in  general,  be 
shown  by  extrinsic  evidence,  by  parol.  Fur- 
ther than  this  it  is  not  safe  for  a  court  of 
law  to  go.  To  except  policies  of  insurance 
out  of  the  class  of  contracts  to  which  they 
belong,  and  deny  them  the  protection  of  the 
rule  of  law  that  a  contract  which  is  put  in 
writing  shall  not  be  altered  or  varied  by 
parol  evidence  of  the  contract  the  parties  in- 
tended to  make,  as  distinguished  from  what 
appears  by  the  written  contract  to  be  that 
which  they  have  in  fact  made,  is  a  violation 
of  principle  thai  will  open  the  door  to  the 
grossest  frauds.  ...  A  court  of  law  can 
do  nothing  but  enforce  the  contract  as  the 
parties  have  made  it.  The  legal  rule  that 
in  courts  of  law  the  written  contract  shall 
be  regarded  as  the  sole  repository  of  the 
intentions  of  the  parties,  and  that  its  terms 
cannot  be  changed  by  parol  testimony,  is  of 
the  utmost  importance  in  the  trial  of  jury 
cases,  and  can  never  be  departed  from  with- 
out the  risk  of  disastrous  consecpiences  to 
the  rights  of  parties.  In  the  present  case 
the  property  insured  was  described  in  the 
policy  as  a  dwelling  and  boarding-house. 
There  was  no  ambiguity  in  the  terms  used 
that  justified  resort  to  extrinsic  evidence  to 
explain  the  meaning  of  the  contract.  The 
effect  given  to  the  testimony  on  this  subject 
by  the  charge  of  the  court  waS  to  change  the 
terms  of  the  contract  and  reform  it,  and 
make  another  and  a  different  "contract.  In 
this  there  was  error,  for  which  the  judgment 
should  be  reversed." 

It  should  be  observed  that  in  none  of  the 
cases  to  which  reference  has  been  made  was 
the  decision  made  to  turn  upon  any  limita- 
tion upon  the  authority  of  the  agent,  or 
otherwise  than  upon  the  application  of  the 
salutary  rule  which  prevents  the  subordina- 
tion of  unambiguous  written  contracts  to 
parol  proof  of  contemporaneous  and  prior 
conditions  and  negotiations.  That  the  i*ule 
announced  and  applied  in  these  cases  has 
been  treated  by  the  Supreme  Court  of  the 
I'^nited  States  as  fundamental  and  invaria- 
ble is  attested  by  repeated  decisions  of  that 
court,  among  which  may  be  mentioned:  Tlie 
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Delaware  (The  Delaware  v.  Oregon  Iron  Go.) 
14  WalL  579,  20  L.  ed.  779;  Merchants'  Mut. 
Ins.  Co.  V.  Lyman,  15  Wall.  664.  21  L.  ed. 
246;  Hearne  v.  New  England  Mut.  M,  Ins. 
Co.  20  Wall.  488,  22  L.  ed.  395;  Brawley  v. 
United  States,  96  U.  S.  168,  173,  24  L.  eO. 
622,  624 ;  Union  Mut.  L.  Ins.  Co.  v.  Mowrv.  9r, 
U.  S.  644,  24  L.  ed.  674;  Thompson  v.  Knick- 
erbocker L.  Ins.  Co.  104  U.  S.  252,  26  L.  ed. 
70.>:  Simpson  v.  United  States,  172  U.  S. 
372,  379-381,  43  L.  ed.  482-485,  19  Sup.  Gt. 
Rep.  212;  Xorthem  Assur.  Co.  v.  Grand  View 
Bldg.  Asso.  183  U.  S.  308,  46  L.  ed.  213,  1± 
Sup.  Ct.  Rep.  133. 

Ixi  the  case  of  The  Delaware  it  was  held 
it  could  not  be  shown  in  avoidance  of  a  lia- 
bility on  a  maritime  bill  of  lading,  the  legal 
import  of  which,  in  the  absence  of  a  stipula- 
tion to  the  contrary,  was  that  the  goods 
should  be  stowed  under  deck,  that  in  fact 
they  were  stowed  on  deck  by  the  consent 
of  the  shippers  and  in  pursuance  of  an  oral 
agreement  consummated  before  the  goods 
were  sent  on  board,  and  before  the  bill  of 
lading  was  executed.  The  opinion  contain^ 
this  statement:  "Subsequent  oral  agree- 
ments in  respect  to  a  prior  written  agree- 
ment, not  falling  within  the  statute  or 
frauds,  may  have  the  effect  to  enlarge  the 
time  of  performance,  or  may  vary  any  other 
of  its  terms,  or,  if  founded  upon  a  new  con- 
sideration, may  waive  and  discharge  it  alto- 
gether. Verbal  agreements,  however,  be- 
tween the  parties  to  a  .written  contract, 
.  .  .  are  in  general  inadmissible  to  con- 
tradict or  vary  its  terms  or  to  affect  its  con- 
struction, as  all  such  verbal  agreements  are 
considered  aa  merged  in  the  written  con- 
tract." 

In  Merchants'  Mut.  Ins.  Co.  v.  Lyman. 
fiupra,  where  it  was  sought  to  recover  on  an 
oral  contract  of  insurance  differing  from  the 
written  policy,  the  court  held:  "Undoubt- 
edly a  valid  verbal  contract  for  insurance 
may  be  made,  and  when  it  is  relied  on,  and 
is  unembarrassed  by  any  written  contract 
for  the  same  insurance,  it  can  be  proved  and 
become  the  foundation  of  a  recovery,  as  in 
all  other  cases  where  contracts  may  be  made 
either  by  parol  or  in  writing.  But  it  is  also 
true  that  when  there  is  a  written  contract 
of  insurance  it  must  have  the  same  effect, 
as  the  adopted  mode  of  expressing  what  the 
contract  is,  that  it  has  in  other  classes  of 
contract,  and  must  have  the  same  effect,  in 
excluding  parol  testimony  in  its  application 
to  it,  that  other  written  instruments  have.** 

In  Hearne  v.  New  England  Mut.  M.  Ins. 
Co.  ftupra,  it  was  said  that  the  rule  exclud- 
ing parol  proof  where  it  is  inconsistent  with 
the  written  contract  is  not  confined  to  what 
is  stated  in  express  terms,  because  "what  la 
implied  is  as  effectual  aa  what  is  expressed.*' 
and  that  to  estal)lish  the  inconsistency  "it 


1905. 


CONXECTICl^T  F.  INS.  00.  v.  BUCHAXAN. 


771 


is  sufficient  if  it  appears  that  the  parties  in- 
tended to  be  governed  by  what  is  written, 
and  not  by  anything  else." 

Union  Miit.  L.  Ins.  Co.  v,  Mowry,  supra, 
was  an  action  upon  a  policy  of  life  insur- 
ance. The  facts  and  the  ruling  in  respect 
to  a  claim  of  estoppel  in  pais  similar  to  that 
now  insisted  upon  are  fully  shown  in  the 
following  poi-tion  of  the  opinion: 

"By  the  express  condition  of  the  policy 
the  liability  of  the  company  was  released 
upon  the  failure  of  the  insured  to  pay  the 
premium  when  it  matured:  and  the  plaintiff 
could  not  recover  unless  the  force  of  this 
condition  could  in  some  way  be  overcome. 
He  sought  to  overcome  it  by  showing  that 
the  agent  who  induced  him  to  apply  for  the 
policy  represented  to  him,  in  answer  to  sug- 
IB^estions  that  he  might  not  be  informed 
when  to  pay  the  pi*emiums,  that  the  com- 
pany would  notify  him  in  season  to  pay 
them,  and  that  he  need  not  give  himself  any 
uneasiness  on  that  subject;  that  no  such  no- 
tification wa><  given  to  him  tiefore  the  ma- 
turity of  the  second  premium,  and  for  that 
reason  he  did  not  pay  it  at  the  time  re- 
quired. This  representation  before  the  pol- 
icy was  issued,  it  was  contended  in  the  court 
below  and  in  this  court,  constituted  an  es- 
toppel upon  the  company  against  insisting 
upon  the  forfeiture  of  the  policy.  But  to 
this*  (>osition  there  is  an  obvious  and  com- 
plete answer.  x\ll  previous  verbal  arrange- 
ments were  merged  in  the  written  agree- 
ment. The  understanding  of  the  parties  as 
to  the  amount  of  the  insurance,  the  condi- 
tions upon  which  it  should  be  payable,  and 
the  premium  to  be  paid,  was  there  expressed, 
for  the  very  purpos<«  of  avoiding  any  contro- 
versy or  question  respecting  them.  The  en- 
tire engagement  of  the  parties,  with  all  the 
conditions  upon  which  its  fulfnlnient  could 
be  claimed,  must  be  conclusively  presumed 
to  be  there  stated.  If  by  inadvertence  or 
mistake  provisions  other  than  those  intend- 
ed were  inserted,  or  stipulated  provisions 
w^ere  omitted,  the  parties  could  have  had  re- 
course for  a  correction  of  the  agieement  to 
a  court  of  equity,  which  is  competent  to 
give  all  needful  relief  in  such  cases.  But, 
until  thus  corrected,  the  policy  must  be  tak- 
en as  expressing  the  final  understanding  of 
the  assured  and  of  the  insurance  company. 
The  previous  represent  at  ion  of  theatrentoould 
in  no  respect  operate  as  an  estoppel  against 
the  company.  -Vpart  from  the  circumstance 
that  the  policy  subsequently  issued  alone  ex- 
]>ressed  its  contract,  an  estoppel  from  the 
representations  of  a  party  can  seldom  arise,  j 
except  where  the  representation  relates  to  a  | 
matter  of  fact.-  -to  a  present  or  past  state  I 
of  things.  If  the  representation  relate  to  ' 
something  to  be  afterwards  brought  into  ex-  j 
istence,  it  will  amount  only  to  a  declaration 
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of  intention  or  of  opinion;  liable  to  modifi- 
cation or  abandonment  upon  a  change  of 
circumstances  of  which  neither  party  can 
have  any  certain  knowledge.  The  only  case 
in  which  a  representation  as  to  the  future 
can  be  held  to  operate  as  an  estoppel  is 
where  it  relates  to  an  intended  abandonment 
of  an  existing  right,  and  is  made  to  influence 
others,  and  by  which  they  have  been  induced 
to  act.  An  estoppel  cannot  arise  from  a 
promise  as  to  future  action  with  respect  to 
a  right  to  be  acquired  upon  an  agreement 
not  yet  made.  The  doctrine  of  estoppel  is 
applied,  with  respect  to  representations  of  a 
party,  to  prevent  their  operating  as  a  fraud 
upon  one  who  has  been  led  to  rely  upon 
them.  They  ^^ould  have  that  effect  if  a 
party  who,  by  his  statements  as  to  matters 
of  fact  or  as  to  his  intended  abandonment 
of  existing  rights,  had  designedly  induced 
another  to  change  his  conduct  or  alter  his 
condition  in  reliance  upon  them,  could  be 
permitted  to  deny  the  truth  of  his  state- 
ments, or  enforce  his  rights  against  his  de- 
clared intention  of  abandonment.  But  the 
doctrin<'  has  no  place  for  application  when 
the  statement  relates  to  rights  depending 
upon  contra<'ts  yet  to  be  made,  to  which  the 
person  complaining  is  to  be  a  party.  He  has 
it  in  his  power  in  such  cases  to  guard  in  ad- 
vance against  any  consequences  of  a  subse- 
quent change  of  intention  and  conduct  by 
the  person  with  whom  he  is  dealing.  For 
compliance  with  arrangements  respecting 
future  transactions,  parties  must  provide  by 
stipulations  in  their  agreements  when  re- 
duced to  writing.  The  doctrine  carried  to 
the  extent  for  which  the  assured  contends  in 
this  case  would  subvert  the  salutary  rule 
that  the  written  contract  must  prevail  over 
previous  verbal  arrangements,  and  open  the 
door  to  all  the  evils  which  that  rule  was  in- 
tended to  prevent." 

In  Thompson  v.  Knickerbocker  L.  Ins.  Co. 
supra,  the  court  used  this  language:  "An 
insurance  company  may  waive  a  forfeiture, 
or  may  agree  n(»t  to  enforce  a  forfeiture; 
but  a  parol  agreement,  made  at  the  time  of 
issuing  a  policy,  contradicting  the  terms  of 
the  policy  itself,  like  any  other  parol  agree- 
ment inconsistent  with  a  written  instrument 
made  contemporary  therewith,  is  void,  and 
cannot  be  set  up  to  contradict  the  writing." 

A  line  of  decisions  sometimes  claimed  to 
be  in  opposition  to  those  last  cited  is  illus- 
trated by  the  case  of  ITnion  ^lut.  L.  Ins.  Co. 
V.  Wilkinson.  13  Wall.  222,  20  L.  ed.  617. 
where  an  insurance  company  was  held  to  be 
estopped  from  interposing  as  a  defense  to  an 
action  on  a  life  jwlicy  the  falsity  of  certain 
stitements  in  the  application  upon  which  the 
policy  was  based,  because  these  statements 
had  been  inserted  in  the  application  by  the 
company's  agent,   notwithstanding  truthful 
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Btatements  were  made  to  him  at  the  time 
by  the  insured.  Referring  to  the  rule  which 
prevents  written  contracts  from  being  con- 
tradicted or  varied  by  parol,  the  opinion 
opens  with  this  statement:  "The  great  value 
of  the  rule  of  evidence  here  invoked  cannot 
be  easily  overestimated.  As  a  means  of 
protecting  those  who  are  honest,  accurate, 
and  prudent  in  making  their  contracts, 
against  fraud  and  false  swearing,  against 
carelessness  and  inaccuracy,  by  furnishing 
evidence  of  what  was  intended  by  the  par- 
ties, which  can  always  be  produced  without 
fear  of  change  or  liability  to  misconstruc- 
tion, the. rule  merits  the  eulogies  it  has  re- 
ceived. But  experience  has  shown  that  in 
reference  to  these  very  matters  the  rule  is 
not  perfect.  The  written  instrument  does 
not  always  represent  the  intention  of  both 
partioi*,  and  sometimes  it  fails  to  do  90  sls  to 
either;  and  wliere  this  has  been  the  result 
of  accident,  or  mistake,  or  fraud,  the  prin- 
ciple has  been  long  recognized  that  under 
proper  circumstances  and  in  an  appropriate 
proceeding  tlie  instrument  may  be  set  aside 
or  reformed,  as  best  suits  the  purposes  of 
justice." 

Language  is  then  used  which,  if  construed 
broadly  and  without  reference  to  the  facts 
of  that  case,  might  give  support  to  the  theo- 
ry that  the  rule  mentioned  can  be  practically 
defeated  by  the  application  of  the  principle 
of  estoppel  til  pais;  but,  as  if  to  restrain  the 
force  of  this  language,  the  opinion  con- 
cludes: "This  principle  does  not  admit  oral 
testimony  to  vary  or  contradict  that  which 
is  in  writing,  but  it  goes  upon  the  idea  that 
the  writing  offered  in  evidence  was  not  the 
instrument  of  the  party  whose  name  is 
signed  to  it:  that  it  was  procured  under 
such  circumstances  by  the  other  side  as  es- 
tops that  side  from  using  it  or  relying  on  its 
contents;  not  that  it  may  be  contradicted 
by  oral  testimony,  but  that  it  may  be  shown 
by  such  testimony  that  it  cannot  be  lawfully 
used  against  the  party  whose  name  is  signed 
to  it." 

This  ruling  was  fpllowed  in  American  L. 
Ins.  Co.  V.  Mahone,  21  Wall.  152.  155,  22  L. 
ed.  593,  594,  and  in  New  Jersey  Mut.  L.  Ins. 
Co.  V.  Baker,  94  U.  S.  610,  614,'  24  L.  ed.  268, 
269,  to  the  extent  only  of  holding  the  com- 
pany estopped  from  asserting  the  falsity  of 
statements  in  the  application  where  it  was 
prepared  by  the  company's  agent  after 
truthful  statements  were  made  to  him  by 
the  insured.  In  Northern  Assur.  Co.  v. 
Grand  View  Bldg.  Asso.  supra,  Union  Mut. 
L.  Ins.  Co.  V.  Wilkinson  was  relied  upon  by 
counsel  for  the  insured  as  show^ing  an  aban- 
donment of  the  doctrine  announced  and  ap- 
plied in  earlier  cases;  but  it  was  observed 
by  the  court,  evidently  to  correct  any  mis- 
apprehension as  to  the  extent  of  the  decision 
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I  relied  upon,  that  the  matter  in  respect  of 
which  parol  testimony  had  been  admitted 
*'was  not  a  fact  or  statement  contained  in 
the  policy  sued  on,  but  an  extrinsic  fact  or 
statement  contained  in  the  application.  The 
defense  made  upon  that  statement  was,  in 
legal  effect,  a  denial  of  the  execution  of  the 
statement, — ^a  defense  that  can  always  be 
sustained  by  parol  evidence.  However  this 
may  have  been,  we  are  unwilling  to  have  the 
case  regarded  as  one  overthrowing  a  general 
rule  of  evidence.  Some  of  the  remark^ 
contained  in  the  opinion  might  seem  to  bear 
that  interpretation,  but  not  necessarily  so. 
That  Mr.  Justice  Miller  did  not  intend,  in 
the  case  of  Union  Mut.  L.  Ins.  Co.  v.  Wilkin- 
son, to  lay  down  a  new  rule  of  eviacnce  in 
insurance  caaes,  is  clearly  shown  in  the  sub- 
sequent case  of  Merchants'  Mut.  Ins.  Co.  v. 
Lyman,  15  Wall.  664,  21  L.  ed.  246.  where 
the  opinion  was  delivered  by  the  same 
learned  justice.*' 

The  case  principally  relied  upon  by  coun- 
sel for  the  insured  is. Continental  L.  Ins.  Co. 
v.  (Tiamberlain,  132  U.  S.  304,  33  L.  ed.  341. 
10  Sup.  Ct.  Rep.  87.  That  was  an  action  up- 
on a  life  policy  issued  in  Iowa.  The  facts 
were  these:  The  blanks  in  the  application 
upon  which  the  policy  was  based  were  filled 
in  by  the  agent  for  the  company.  One  of 
the  questions  propounded  therein  was.  **Has 
the  party  [applicant]  any  other  insurance 
on  his  life?"  When  the  question  was  read 
the  applicant  truthfully  stated  that  he  had 
certificates  of  membership  in  certain  co-op- 
erative associations,  and  that  he  did  not 
know  whether  they  would  be  considered  in- 
surance. The  agent,  having  replied  that  co- 
operative associations  were  in  no  sense  in- 
surance companies,  and  that  he  did  not  con- 
sider the  certificates  insurance,  wrote  the 
answer  "No  other"  into  the  application,  and 
it  was  signed  by  the  applicant.  The  certifi- 
cates did  constitute  other  afe  insurance. 
The  defense  interposed  by  the  company  was 
that  the  answer  to  the  question  -was  false 
and  avoided  the  policy,  whicli  contained  pro- 
visions to  the  effect  that  it  would  be  void 
if  there  were  any  false  statement  in  the  ap- 
plication, that  no  statement  made  to  the 
agent  would  be  binding  on  the  company  un- 
less written  into  the  application,  that  the 
contract  should  be  deemed  to  be  fully  set 
forth  in  the  policy  and  the  application,  and 
that  none  of  its  terms  could  be  modified  or 
waived  by  the  agent.  The  decision  may  be 
summarized  as  follows:  (1)  Under  the  Iowa 
statute  (fi  1749,  aupra)  the  agent  represent- 
ed the  company,  and  not  the  insured,  in  pre- 
paring the  application,  notwithstanding  the 
provisions  of  the  policy;  and  his  act  in  writ- 
ing the  answer,  alleged  to  be  untrue,  was  the 
act  of  the  company.  (2)  The  purport  of  the 
word  "insurance"  in  the  question  was  not  ao 
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absolutelj  certain  as  to  preclude  proof  of  I 
what  kind  of  insurance  the  parties  had  in 
mind  when  the  question  was  answered,  and  , 
such  proof  did  not  contradict  the  written 
contract.  (3)  In  these  circumstances  the 
company  was  estopped  from  asserting  that 
the  answer  was  the  statement  of  the  in- 
sured or  that  the  question  and  answer 
embraced  insurance  in  co-operative  as- 
sociations. The  case  is  certainly  not  an 
authority  for  the  admission  of  parol  tes- 
timony to  contradict  or  vary  a  plain  and  un- 
ambiguous stipulation  in  a  written  contract, 
whether  offered  m  support  of  a  claimed  es- 
toppel in  pai8  or  otherwise.  In  respect  of 
this  question  it  is  not  different  from  Tnion 
Mut.  L.  Ins.  Oo.  V.  Wilkinson. 

In  this  connection  it  will  be  well  to  refer 
to  the  case  of  Marston  v.  Kennebec  Mut.  L. 
Ins.  Co.  89  Me.  266,  56  Am.  St.  Rep.  412,  36 
Atl.  389,  cited  by  counsel  for  the  insured. 
Tt  was  there  held,  following  Union  Mut.  L. 
Ins.  Co.  V.  Wilkinson  and  Continental  L.  Ins. 
Co.  V.  Chamberlain,  that  where  the  applica- 
tion, upon  which  the  policy  is  issued,  is 
drawn  by  an  unauthorized  agent  of  the  in- 
surer, and  the  answers  to  the  interrogato- 
ries are  written  ])y  him,  without  fraud  or 
collusion  on  the  part  of  the  applicant,  the 
insurer  is  estopped  from  controverting  the 
truth  of  such  answers  in  an  action  upon  the 
policy;  the  reason  for  the  ruling  being  that 
the  answers  are  not  the  statements  of  the 
applicant,  but  of  the  insurer.  The  case, 
however,  makes  a  clear  distinction  between 
admitting  parol  testimony  to  show  that  the 
statements  in  the  application  are  those  of 
the  insurer,  through  its  authorized  agent, 
and  admitting  such  testimony  to  contradict 
or  vary  a  statement  or  stipulation  of  the 
policy  itself,  as  in  the  present  cases, — a  dis- 
tinction pointed  out,  as  before  shown,  in 
Northern  Assur.  Co.  v.  Grand  View  Bldg. 
Asso.  in  the  observation  there  made  respect- 
ing Union  Mut.  L.  Ins.  Co.  v.  Wilkinson. 
Referring  to  a  prior  case  in  which  parol  tes- 
timony of  a  contemporaneous  representation 
or  assurance  of  the  agent  relating  to  the 
time  within  which  the  premium  could  be 
paid  w&s  held  inadmissible,  the  supreme  ju- 
dicial court  of  Maine  states  the  distinction 
in  the  following  language  in  the  case  cited 
(page  276  of  89  Me.,  page  420  of  56  Am.  St. 
Rep.,  and  page  392  of  36  Atl.):  "But  we 
think  that  case  is  to  be  distinguished  from 
the  case  at  bar.  In  that  case  the  provision 
in  relation  to  the  time  of  payment  of  the 
premiums  was  one  of  the  express  terms  of 
the  contract,  as  much  as  was  the  amount  of 
the  insurance,  the  party  insured,  or  to  whom 
it  was  payable.  They  constituted  the  es- 
sential elements  of  a  completed  contract, 
and,  of  course,  could  not  be  varied  by  parol. 
But  the  questions  and  answers  in  the  appli- 
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cation  in  this  case,  while  they  form  the 
'basis  of  the  contract/  are  really  proposi- 
tions for  a  contract,  or  proposals  upon  whicb 
it  is  to  be  issued,  if  satisfactory  to  the  com- 
pany. The  evidence  which  was  held  inad- 
missible in  the  one  case  and  that  which  is 
received  in  the  other  bears  upon  entirely 
distinct  propositions.  In  the  former,  it  was 
excluded  because  it  tended  to  vary  a  written 
contract  by  parol;  in  the  latter,  it  becomes 
admissible  to  show  that  the  recitals  in  the 
application  are  not,  under  the  circumstance^r 
the  representations  of  the  applicant,  al- 
though signed  by  him,  but  the  statements  of 
the  company,  which  had  full  knowledge  of 
all  the  facts  and  which  is  estopped  from 
controverting  the  truth  of  these  state- 
ments." 

McMaster  v.  New  York  L.  Ins.  Co.  183  U. 
8.  25,  46  L.  ed.  64,  22  Sup.  Ct.  Rep.  10,  is 
also  relied  upon  as  sustaining  the  admission 
of  oral  testimony  of  the  recording  agent's 
knowledge  of  the  condition  of  the  insured 
building  when  the  policies  were  issued  and  of 
his  prior  verbal  assurance  to  the  husband  of 
the  insured;  and  this,  notwithstanding  coun- 
sel make  no  claim  that  there  is  any  incon- 
sistency, uncertainty,  or  ambiguity  in  the 
provisions  of  the  policies  now  in  suit.  That 
such  is  not  the  proper  interpretation  of  the 
decision  in  that  case  is  plain,  for  otherwise 
it  would  be  in  conflict,  not  only  with  many 
prior  decisions  which  it  does  not  mention, 
but  also  with  the  later  decision  in  Northern 
Assur.  Co.  V.  Grand  View  Bldg.  Asso.  whicb 
does  not  mention  it.  The  case  was  unusual 
in  its  facts,  but  it  will  sufficiently  show 
what  was  presented  for  decision  to  say :  The 
action  was  upon  five  life  policies,  which  were 
dated  and  took  effect  December  18,  1893,  but 
provided  for  the  payment  of  annual  premi- 
ums on  December  12th  in  every  year  there- 
after. The  application  was  dated  December 
12,  1893,  and  contained  a  request  that  the 
policies  bear  the  same  date.  The  insured 
died  January  18,  1895,  without  paying  the 
second  premiums.  The  policies  provided  for 
a  grace  of  one  month  in  the  payment 
of  premiums,  and  there  was  deemed  to> 
be  an  inconsistency  and  uncertainty  in  the 
provisions  in  respect  of  the  period  covered 
by  the  first  premiums  and  of  the  forfeiture 
imposed  for  nonpayment  of  subsequent  pre- 
miums. As  to  the  second  premiums,  "it  was 
conceded  that  payment  on  January  12th,  in 
one  view,  and  on  January  18th,  in  the  other ^ 
would  have  averted  a  forfeiture."^  In  these 
circumstances  it  was  held  that  oral  testi- 
mony of  extrinsic  facts  was  properly  re- 
ceived to  show  the  interpretation  which  the- 
parties  put  upon  the  inconsistent  and  uncer- 
tain provisions  when  the  policies  were  is- 
sued, and  to  further  show  that  the  plaintiff 
was  not  estopped  from  asserting  that  the 
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policies  did  not  take  efTect  in  advance  of 
their  actual  date,  because  the  request  re- 
specting the  dating  of  the  policies,  and 
therefore  respecting  the  time  when  they 
should  be  effective,  was  inserted  in  the  appli- 
cation by  the  company's  agent  without  the 
knowledge  of  the  applicant,  and  was  never 
assented  to  by  him.  The  case  is  therefore 
like  Continental  L.  Ins.  Co.  v.  Cliamberlain, 
which  it  cites  and  applies,  and  m  not  an  au- 
thority for  the  admission  of  oral  testimony 
to  contradict  or  vary  the  plain  and  unam- 
biguous terms  of  a  written  policy.  Another 
matter  which  militates  strongly  against  its  | 
use  as  such  an  authority  is  that  the  deci- 
sion was  ultinuitely  rested  upon  the  prop- 
er construction  of  the  policies,  irrespective 
of  extrinsic  facts.,  as  is  shown  by  the  con- 
cluding portion  of  the  opinion,  which  reads: 
•*Thc  truth  is.  the  policies  were  not  in  force 
until  i)e<'eniher  IStli.  and.  as  the  pnMuiunis  | 
were  to  be  paid  annually,  aiul  were  :»o  paid  | 
in  advance  on  delivery,  tlie  second  payments 
were  not  demandable  on  December  12,  1894, 
us  a  condition  of  the  (•ontinuance  of  the  poli- 
cies from  the  12th  to  the  18th.  And,  as  the 
policies  could  not  be  forfeited  for  nonpay- 
ment during  that  time,  the  month  of  graoe 
could  not  be  shortened  by  deducting  the  six 
days  which  belonged  to  Ale  Master  of  right. 
In  our  opinion  the  paynieut  of  the  lirst 
year's  premiums  made  the  policies  nonfor- 
feitable for  the  period  of  thirteen  months, 
and,  inasmuch  as  tlie  death  of  McMaster 
took  place  within  that  period,  the  alleged 
forfeiture  furnished  no  defense  to  the  ac- 
tion." 

If  it  be,  as  is  insisted  by  coimsel  for  the 
insured,  that  there  is  language  in  Continen- 
tal L.  Ins.  Co.  V.  Chamberlain  and  in  McMas- 
ter V.  New  York  L.  Ins.  Co.  which  justifies 
the  admission,  by  way  of  e.stalili.»*hing  an 
estoppel  ifi  pais,  of  oral  testimony  to  c<»n- 
tradict  or  vary  the  terms  of  a  written  con- 
tract in  an  action  at  law  on  the  contract, 
such  language  cannot  now  be  regarded  as 
controlling,  for  the  reason  that  the  (|uestiou 
has  been  ruled  otherwise,  in  conformity  with 
prior  decisions,  in  the  case  of  X«»rtlicrn  As- 
sur.  Co.  V.  Grand  View  Bldg.  Asso.  183  U. 
8.  a08,  M)  L.  cd.  213.  22  Sup.  Ct.  Rep.  138. 
which  is  the  last  deliverance  of  the  court 
upon  the  subject;  and,  as  illustrating  that 
the  decision  in  that  case  may  properly  be 
regarded  a»  having  the  effect  of  limiting  any 
such  language  in  the  two  intervening  cases, 
it  may  be  observed  that  the  two  learned 
members  of  the  court  who  wrote  the  opin- 
ions in  those  cases  dissented  from  the  de- 
cision in  the  last  one.  It  is.  of  course,  the 
duty  of  this  court  to  ascertain  and  follow 
the  true  rule  of  decision  in  the  Supreme 
Court,  as  gathered  from  its  several  opin- 
ions u|>on  the  subject,  and  not  to  follow  ex- 
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pressions  in  particular  opinions,  which,  upon 
consideration  of  all,  appear  to  be  without 
the  court's  .approval. 

What  has  been  said  shows  it  is  important 
to  consider  the  circumstances  under  which 
Xorthern  Assur.  Co.  v.  Grand  View  Bldg. 
Asso.  was  brought  before  the  court,  the 
questions  presented  for  accision,  and  what 
was  actually  decided.  It  was  an  action  at 
law  upon  a  fire  policy  which  contained  two 
provisions  which  need  be  mentioned:  One, 
that  the  policy  should  be  void,  unless  other- 
wise provided  in  an  indorsement  thereon  or 
addition  thereto,  if  the  insured  then  had  or 
should  thereafter  procure  other  insurance 
on  the  property  covered  by  that  polic}'; 
and  the  other,  that  no  agent  could  waive 
any  provision  of  the  policy,  except  by  a 
written  indorsement  thereon  or  addition 
thereto.  It  was  shown  by  oral  testimony 
that  there  was  other  concurrent  insurance 
on  the  property  when  the  policy  was  is 
sued,  and  that  the  company's  agent  was 
»o  informed  at  the  time.  Xo  c-onscnt  to 
other  insurance  was  indorsed  on  the  policy 
or  addeil  to  it.  A  judgment  for  the  plaintiff 
was  affirmed  by  this  court;  there  being  ma- 
jority and  dissenting  opinions.  41  C.  C.  A. 
207,  101  Fed.  77.  The  majority  opinion  a\) 
plied  the  principle  of  estoppel  in  pais,  auil 
held  that  the  written  stipulation  respectin;: 
other  insurance  was  avoided  or  supersede:! 
by  the  oral  testimony  of  the  agent's  knowl- 
edge of  the  existence  of  such  insurance  when 
the  policy  was  issued.  It  also  held  that  the 
stipulation  limiting  the  agent's  authority 
was  not  applicable  to  his  acts  at  the  in- 
ception of  the  contract,  but  only  to  such  as 
might  occur  after  the  policy  should  become 
operative.  The  dissenting  opinion  was  to 
the  efTect  that  the  stipulation  invalidating 
the  policy  if  there  was  other  insurance  could 
not  be  contradicted  or  varied  by  parol,  as 
was  permitted  by  the  majority  opinion,  cit- 
ing, among  others,  certain  decisions  of  the 
circuit  court  of  appeals  for  the  seventh  cir- 
cuit, and  that  the  other  stipulation  was  an 
effectual  limitation  upon  the  authority  of 
the  agent  at  the  incept i<m  of  the  contract 
as  well  as  thereafter.  Thus,  when  the  cjise 
was  removed  to  the  Supreme  Court  by  cvr- 
tiorari,  two  questions  were  distinctly  pre- 
sented: One  whether,  notwithstanding  the 
rule  which  protects  written  contracts 
against  contradiction  or  alteration  by  parol 
testimony,  the  act  of  the  agent  in  issuing 
the  policy  with  knowledge  of  the  existing 
insurance  could  be  shown  by  parol  for  the 
purpose  of  avoiding  or  superseding  the  stip- 
ulation against  other  insurance,  through  the 
application  of  the  principle  of  estoppel;  ami 
Ihe  other,  whether  the  other  stipulation  was 
an  effectual  limitation  upon  the  agent's  au- 
thority.    In  its  opinion  the  Supreme  Court 
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cites  witk  approval  several  of  the  decisions 
of  state  courts  before  mentioned,  particular- 
ly commends  the  ruling  in  the  two  New  Jer- 
sey cases  that  the  principle  of  estoppel  can- 
not be  invoked  to  defeat  the  rule  which  pre- 
vents the  contradiction  or  alteration  of  writ- 
ten instruments  by  parol,  and  then  pro- 
ceeds :  '*It  must  be  conceded  that  it  is  shown, 
in  the  able  brief  of  the  defendant  in  error, 
that  in  several  of  the  states  the  courts  .\p- 
pear  to  have  departed  from  well-settled  doc- 
trines in  respect  both  to  the  incompetency 
of  parol  evidence  to  alter  written  contracts 
and  to  the  binding  effect  of  stipulations  in 
policies  restricting  the  authority  of  the  com- 
pany's agents.  .  .  .  We  do  not  consider 
it  necessary  or  profitable  to  examine  in  de- 
tail the  decisions  of  the  circuit  courts  or  of 
the  circuit  courts  of  appeals.  It  is  sufficient 
for  our  present  purpose  to  say  that  the  cir- 
cuit court  of  appeals  for  the  seventh  cir- 
cuit has  held  consistently  to  the  doctrines 
on  this  subject  laid  down  by  the  English 
and  American  courts  generally  (United 
Firemen's  Ins.  Co.  v.  Thomas,  47  L.RA.  450, 
27  C.  C.  A.  42,  53  U.  S.  App.  517,  82  Fed. 
406 ) ,  and  that  the  court  of  appeals  for  the 
eighth  circuit  in  the  present  case  has,  by  a 
majority  of  its  members,  adopted  and  ap- 
plied the  view  tliat  a  written  contract  may, 
in  an  action  at  law,  be  changed  by  parol 
evidence;  and  that  such  clauses  as  restrict 
the  power  of  agents  of  insurance  companies 
to  contract  otherwise  than  by  some  writing 
should  be  given  effect,  if  at  all,  as  they  re- 
spect such  modifications  of  a  policy  as  are 
made,  or  attempted  to  be  made,  after  it 
has  been  delivered  and  taken  effect  as  a 
valid  instrument,  and  should  not  be  con- 
sidered as  having  relation  to  acts  done  by 
the  company  or  its  agents  at  the  inception 
of  the  contract.  41  C.  C.  A.  207,  101  Fed. 
77.  In  such  divergence  of  decisions,  we  have 
deemed  it  proper  to  have  the  present  case 
brought  before  us  by  a  writ  of  certiorari. 
As  to  the  fundamental  rule  that  written 
contracts  cannot  be  modified  or  changed  by 
parol  evidence,  unless  in  cases  where  the 
contracts  are  vitiated  by  fraud  or  mutual 
mistake,  we  deem  it  sufficient  to  say  that 
it  has  been  treated  by  this  court  as  invari- 
able and  salutary.  The  rule  itself  and  the 
reasons  on  which  it  is  based  are  ade(iuately 
stated  in  the  citations  already  given  from 
the  standard  works  of  Starkie  and  Green- 
leaf.  Policies  of  fire  insurance  in  writing 
have  always  been  held  by  this  court  to  be 
within  the  protection  of  this  rule." 

Prior  decisions  of  that  court  are  then  re- 
viewed, including  Union  Mut.  L.  Ins.  Co.  v. 
Wilkinson,  and  it  is  said  (pages  361,  364  of 
183  U.  8..  pages  234,  236  of  46  L.  ed..  and 
pages  153,  154  of  2:2  Sup.  Ct.  Rep.:  "What. 
then,  are  the  principles  sustained  by  the  au- 
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thorities  and  applicable  to  the  case  in  hand  ? 
They  may  be  briefly  stated  thus:  That  con- 
tracts in  writing,  if  in  unambiguous  terms, 
must  be  permitted  to  speak  for  themselves, 
and  cannot  by  the  courts,  at  the  instance  of 
one  of  the  parties,  be  altered  or  contradicted 
by  parol  evidence,  unless  in  case  of  fraud  or 
mutual  mistake  of  facts;  that  this  principle 
is  applicable  to  cases  of  insurance  contracts 
as  fully  as  to  contracts  on  other  subjects; 
.  .  .  that  it  is  competent  and  reasonable 
for  insurance  companies  to 'make  it  matter 
of  condition  in  their  policies  that  their 
agents  shall  not  be  deemed  to  have  author-* 
ity  to  alter  or  contradict  the  express  terms 
of  the  policies  as  executed  and  delivered; 
that  where  fire  insurance  policies  contain 
provisions  whereby  agents  may,  by  writing 
indorbcd  upon  the  policy  or  by  writing  at- 
tached thereto,  express  the  company's  as- 
sent to  other  insurance,  such  limited  grant 
of  authority  is  the  measure  of  the  agent's 
power  in  the  matter;  and,  where  such  limi- 
tation is  expressed  in  the  policy  executed 
and  accepted,  the  insured  is  presumed,  as 
matter  of  law,  to  be  aware  of  such  limita- 
tion. .  .  .  This  case  is  an  illustration  of 
the  confusion  and  uncertainty  which  would 
be  occasioned  by  permitting  the  introduction 
of  parol  evidence  to  modify  written  con- 
tracts, and  by  approving  the  conduct  of 
agents  and  persons  applying  for  insurance 
in  disregarding  the  express  limitations  put 
upon  the  agents  by  the  principal  to  be  af- 
fected. It  should  not  escape  observation 
that  preserving  written  contracts  from 
change  or  alteration  by  verbal  testimony  of 
what  took  place  prior  to  and  at  the  time 
the  parties  put  their  agreements  into  that 
form  is  for  the  benefit  of  both  parties.  In 
the  present  case,  if  the  witnesses  on  whom 
the  plaintiff  relied  to  prove  notice  to  the 
agent  had  died,  or  had  forgotten  the  circum- 
stances, he  would  thus,  if  he  had  depended 
to  prove  his  contract  by  evidence  extrinsic 
to  the  written  instrument,  have  found  him- 
self unable  to  do  so.  So,  on  the  other  side, 
if  the  agent  had  died,  or  his  memory  had 
failed,  the  defendant  company  might  have 
been  at  the  mercy  of  unscrupulous  and  in- 
terested witnesses.  It  is  not  an  answer  to 
•*ay  that  such  ditfieulties  attend  other  trans- 
actions and  negotiations;  for  it  is  the 
knowledge  of  the  inconveniences  that  at- 
tend oral  evidence  that  has  led  to  the  custom 
of  putting  important  agreements  in  writing 
and  to  the  legal  doctrine  that  protects  them, 
when  so  expressed  and  when  no  fraud  or 
mutual  mistake  exists,  from  being  changed 
or  modified  by  the  testimony  of  witnesses 
as  to  conversations  and  negotiations  that 
may  never  have  taken  place,  or  the  real 
nature  and  meaning  of  which  may  have  fad* 
ed  fix>m  recollection." 
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Thus,  the  opinion  shows  that  both  of  the 
questions  presented  in  the  case  were  delib- 
erately determined  by  the  Supreme  Court, 
after  full  consideration  of  its  prior  decisions 
and  of  the  conflicting  decisions  in  the  state 
courts;  that,  in  respect  of  the  first  question, 
it  was  held  that,  in  the  absence  -of  fraud  or 
mutual  mistake,  unambiguous  written  con- 
tracts must  be  permitted  to  speak  for  them- 
selves, and  cannot,  at  the  instance  of  one  of 
the  parties,  be  altered  or  contradicted  by 
parol  testimony;  and  that  the  theory  that 
such  testimony,  although  not  competent  to 
alter  or  contradict  the  contract,  may  yet  be 
received  for  the  purpose  of  raising  an  es- 
toppel in  pais,  is  a  mere  evasion  of  the  true 
rule,  and  wholly  untenable.  While  that  rul- 
ing is  determinative  of  the  present  cases, 
there  are  also  decisions  of  this  court  which 
would  lead  to  the  same  result.  TIius,  in 
Laclede  Fire-Brick  Mfg.  Co.  v.  Hartford 
Steam -Boiler  Inspection  &  Ins.  Co.  9  C.  C. 
A.  1,  3,  8,  19  U.  S.  App.  610,  60  Fed.  351,  353, 
358,  there  was  proof  that  the  inspector, 
through  whom  a  policy  was  obtained  insur- 
ing seven  boilers  against  explosion,  had  stat- 
ed to  the  insured,  in  advance  of  the  issuing 
of  the  policy,  that  if  additional  boilers  were 
obtaincKl,  but  not  more  than  seven  were 
used  at  the  same  time,  the  risk  would  be 
no  greater  and  the  policy  would  cover  the 
additional  boilers;  but  it  was  held  that 
there  was  no  liability  under  the  policy  for 
the  explosion  of  an  after-acquired  boiler, 
and  that  the  inspector's  statement  "was 
merged  in  the  written  contract  evidenced 
by  the  policy,  and  waa  not  available  to  the 
plaintiff  either  as  a  representation,  an  agree- 
ment, or  an  estoppel."  So,  also,  in  Travelers' 
Ins.  Co.  V.  Henderson,  16  C.  C.  A.  390,  395, 
32  U.  S.  App.  536,  540,  69  Fed.  762.  768, 
which  was  a  suit  in  equity  to  reform  a  pol- 
icy, it  was  held:  "Where  the  class  of  risks 
intended  to  be  insured  against  is  clearly  de- 
scribed in  the  policy,  and  the  assured  has 
a  full  and  fair  opportunity  to  read  the  in- 
strument, the  company  will  not  be  bound  by 
representations  made  by, its  agent,  in  good 
faith,  that  the  policy  covers  risks  that  are 
not  in  fact  within  its  provisions." 

In  other  cases  it  has  been  6ften  stated 
that,  in  the  absence  of  fraud  or  mutual  mis- 
take, no  representation,  promise,  or  agree- 
ment made,  or  opinion  expressed,  in  the  pre- 
vious parol  negotiations,  as  to  the  terms  or 
legal  effect  of  the  resulting  written  contract, 
can  be  permitted  to  prevail,  either  in  law  or 
in  equity,  over  the  plain  provisions  and 
proper  interpretation  of  the  contract.  Wil- 
son V.  New  United  States' Cattle -Ranch  Co. 
20  C.  C.  A.  244,  36  U.  S.  App.  634,  73  Fed. 
094;  McKinley  v.  Williams,  20  C.  C.  A.  312, 
.36  U.  S.  App.*  749,  74  Fed.  94;  Green  v.  Chi- 
cago &  N.  W.  R.  Co.  35  C.  C.  A.  08,  92  Fed. 
4L.R.A.(N.S.) 


•  873;  Union  Selling  Co.  v.  Jones,  63  C.  C.  A. 

!224,  128  Fed.  672;  Kilby  Mfg.  Co.  v.  Himli- 

I  man-Renton  Fire  Proofing  Co.  66  C.  C.  A. 

1  67,  132  Fed.  957;  Rucker  v.  Bolles,  67  C.  C. 
A.  30,  34,  133  Fed.  858;  Davis  Calyx  Drill 
Co.  v.  Mallory,  69  L.R.A.  973,  09  C.  C.  A. 
662,  137  Fed.  332.  v^ 

The  decisions  cited  exhaust  the  argument 
upon  the  subject.    Nothing  could  be  added 
to  what  they  contain.    Because  of  the  error 
in  admitting  parol  testimony  which  enabled 
the  insured  to  recover  on  policies  different 
from  those  which  the  parties  had  made  for 
themselves,  and  because  of  the  error  in  re 
fusing  to  direct  verdicts  for  the  defendants 
upon   the  evidence   properly   admitted,   the  / 
judgments  are  reversed,  with  directions  to/ 
grant  a  new  trial  in  both  cases. 
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WATERMAN  HALL,  Appt., 

v. 

ALBERT  H.  WATERMAN  et  aL 

(220  111.  569,  77  N.  E.  142.) 

Adverse  possession  under  cotenant. 

1.  One  entering  into  possession  of  real 
estate  under  a  will  and  deed  from  testator's 
executors  purporting  to  convey  the  entire 
tract  may  secure  title  by  adverse  posses- 
sion against  cotenants  of  the  testator. 
Same — quitclaim  deed  as  color  ot  title. 

2.  A  quitclaim  deed  which  purports  to> 
convey  the  entire  interest  in  a  parcel  of  land 
is  good  color  of  title  upon  which  to  found 
a  title  by  adverse  possession. 

Same — against  trust. 

3.  An  adverse  title  to  real  estate  may 
be  secured  against  a  trust  where  the  pos- 


Case  Note. — Quitclaim  deed  as  color  of 
title  for  purposes  of  adverse  possession. — 
In  many,  if  not  most,  jurisdictions,  title  by 
adverse  possession  may  be  aoquireu  by  a 
possession  actually  and  notoriously  adverse 
for  a  sufficient  length  of  time,  even  though 
the  original  entry  was  not  under  color  of 
title.  J  Jut  even  in  those  jurisdictions  entry 
and  claim  under  color  of  title  frequently  op* 
erates  to  reduce  the  period  of  adverse  pos- 
session otherwise  necessary  to  bar  the  legal 
title  or  to  extend  the  territorial  limits  of 
possession,  and,  in  some  cases,  to  rebut  the 
presumption  that  the  actual  possession  was 
in  subordination  to  the  legal  title,  or  to  sup- 
ply the  lack  of  other  evidence  of  its  adverse 
character.  A  quitclaim  deed  is  generally 
held  to  be  sufficient  to  constitute  color  of 
title  for  any  of  these  various  purposes. 
Thus,  in  Parker  v.  Newberry,  83  Tex.  428^ 
18  S.  W.  815,  the  court  said  that  the  essen- 
tial requisites  of  a  deed  necessary  as  the 
foundation  of  the  five -years  plea  of  limita- 
tions are  that  it  shall  "by  its  own  terms,  or 
with  such  aid  as  the  law  requires,  assume 
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sesBioo  is  taken  under  a  conveyance  from 

one  claiming  adversely  to  the  creator  of  the 

trust. 

Tmst^iiiterest  of  remainder-man. 

4.  A  conveyance  of  land  to  trustees  for 
a  period  of  years,  at  the  expiration  of  which 
it  is  to  be  conveyed  to  testator's  heirs,  vests 
a  present  estate  in  the  heirs,  subjei't  to  the 
chattel  interest  of  the  term. 

Barring  tntst  estate— effect  on  remainder. 

5.  The  barring  by  the  statute  of  limita- 
tions of  a  legal  estate  conveyed  to  trustees 
for  a  term  of  years  by  possession  held  ad- 
versely to  the  trust  will  apply  to  the  whole 
estate,  so  as  to  prevent  a  recovery  by  those 
entitled  to  possession  at  the  termination  of 
the  trust  period. 

Adverse  possession — ignorance  of  true  owner. 

6.  Ignorance  on  the  part  of  the  true 
owner  of  title  to  real  estate  does  not  pre- 
vent the  acquisition  of  a  title  adverse  to  it. 


Same— defects  in  record  title. 

7.  Defects  in  the  record  title  of  one  In 
possession  of  real  estate  in  good  faith  iinder 
color  of  title  will  not  prevent  his  obtaining 
a  title  by  adverse  possession. 

(AA'ilkin,  J.,  dissents.) 

(February  21,  1906.) 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  DeKalb  County 
partitioning  certain  real  estate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Games,  Dunton,  &  Faissler,  for 
appellant : 

A  quitclaim  deed  is  good  color  of  title. 

Sttfford  V.  Stubbs,  117  111.  389,  7  N.  E.  653; 
Glos  V.  Furman,  164  111.  585,  45  N.  K.  1019; 
Holloway  v.  Clark,  27  111.  483;  McConiiel  v. 


and  purport  to  operate  as  a  conveyance;" 
and  held  that  a  quitclaim  deed  fulfils  these 
requisites.  The  court  said,  arguendo  and  by 
way  of  distinction,  "that  the  rule  that  a 
purchaser  who  takes  only  such  interest  as 
is  conveyed  by  a  quitclaim  deed  technically 
cannot,  under  that  character  of  conveyance, 
be  protected  as  a  purchaser  in  good  faith, 
etc..  has  no  application  where  such  deed  is 
made  the  basis  of  the  five-years  plea  of  lim- 
itation." 

In  McDonough  v.  Jefferson  County,  79 
Tex.  535,  16  S.  W.  490,  counsel  contended 
that  a  quitclaim  deed  purporting  to  convey 
the  "right,  title,  and  interest"  of  the  grant- 
or would  not  support  a  title  under  the  five- 
years  statute  of  limitations;  but  the  court 
said  that,  under  the  facts  of  the  case,  the 
objection  to  the  introduction  of  the  deed  was 
properly  overruled.  What  the  facts  of  the 
ease  were  to  which  the  court  referred  does 
not  appear  from  the  report  of  the  case. 

.A  quitclaim  deed  taken  in  good  faith  is 
sufficient  color  of  title  upon  which  to  sup- 
port title  by  adverse  possession  for  seven 
years,  under  the  Georgia  statute.  Castle - 
berrv  v.  Black,  58  Ga.  386;  Johnson  v.  Girt - 
man,  115  Ga.  794,  42  S.  E.  96. 

And  a  quitclaim  deed  is  color  of  title,  so 
that  possession  thereunder,  accompanied  by 
payment  of  taxes  for  seven  successive  years, 
will  bar  a  recovery  by  the  owners  of  the 
legal  title  under  the  Illinois  seven -years 
statute  of  limitations.  McConnel  v.  Street, 
17  111.  253;  Holloway  v.  Clark,  27  111.  483; 
Winslow  v.  Cooper,  104  111.  236. 

And  Safford  v.  Stubbs,  117  111.  389,  7 
N.  E.  653,  holds  that  a  quitclaim  deed  of  all 
the  grantor's  "right,  title,  interest,  estate, 
claim,  and  demand,"  executed  to  one  having 
no  notice  that  the  grantor's  title  was  lim- 
ited to  an  estate  for  life,  constitutes  a  good 
color  of  title  to  support  a  title  by  adverse 
possession  under  the  seven-years  statute  of 
limitation  against  the  remainder-men,  if 
accepted  in  good  faith  and  accompanied  by 
payment  of  taxes. 

But  it  was  held  in  Busch  v.  Huston,  75 
QL  343,  that  a  quitclaim  deed  purporting  to 
4LJRJL(N.S.) 


convey  merely  the  ''right,  title,  interest,  and 
estate"  of  the  grantor  is  color  of  title  only 
to  the  extent  of  the  grantor's  interest, — in 
this  case  an  imdivided  fractional  interest; 
and  therefore  will  not  support  a  title  by  ad- 
verse possession  against  the  cotenants  of  the 
grantor.  The  court  said,  in  effect,  that,  if 
the  deed  had  purported  to  convey  the  land 
in  controversy,  and  not  merely  the  interest 
of  the  grantor  therein;  and  had  been  ac- 
cepted and  acted  on  in  good  faith,  and  fol- 
lowed by  payment  of  taxes, — ^it  would  have 
supported  a  title  by  adverse  possession  un- 
der that  statute. 

In  Laraway  v.  Zenor,  100  Iowa,  181,  69  N. 
W.  416,  it  was  held  that  a  quitclaim  deed 
from  husband  to  wife  of  land  in  which  she 
knew  his  only  interest  was  under  an  exec- 
utory contract  to  purchase,  which  was  sub- 
sequently forfeited  by  failure  to  comply 
with  the  conditions  thereof,  does  not  furnish 
color  of  title  upon  which  to  base  ownership 
by  adverse  possession. 

A  quitclaim  deed  constitutes  color  of  title 
which  will  operate  to  make  actual  occu- 
pancy of  a  part  of  the  tract  described  con- 
structive possession  of  the  entire  tract  for 
the  purposes  of  adverse  possession.  Swift 
V.  Mulkey,  14  Or.  59,  12  Pac  76. 

And  this  is  true  of  an  unrecorded  quit- 
claim deed  purporting  to  convey  all  of  the 
right  and  title  which  the  grantor  has  under 
a  tax  collector's  deed.  Minot  v.  Brooks,  16 
N.  H.  374:  vVells  v.  Jackson  Iron  Mfg.  Co. 
47  N.  H.  236,  90  Am.  Dec.  575. 

But  a  quitclaim  deed  is  not  color  of  title 
to  land  other  than  that  actually  described 
therein.  Archer  v.  Beihl,  69  0.  O,  A.  101. 
136  Fed.  113;  Woods  v.  Banks,  14  N.  H.  101. 

Hence  deeds  releasing  and  quitclaiming 
the  grantor's  rights  in  lots  in  the  "second 
and  third  division  right  of  Abel  Camp"  are 
not  color  of  title  to  a  particular  lot  in  such 
second  division,  as  to  which  it  does  not  ap- 
pear that  the  grantors  ever  had  title,  or 
were  in  possession.    Woods  v.  Banks,  aupra. 

In  Knight  v.  Campbell,  76  Iowa,  730,  39 
N.  W.  829.  the  question  was  whether  a  stat- 
ute by  which  possession  under  the  former 
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Street,  17  m.  253;  Winslow  v.  Cooper,  104 
Ul.  235. 

It  is  immaterial  if  the  grantor  had  no 
title,  and  if  the  record  showed  that  she  had 
no  title. 

McConnel  v.  Street,  supra;  McClellan  v. 
Kellogg,  17  111.  498;  Winters  v.  Haines,  84 
111.  585;  Dickenson  v.  Breeden,  30  111.  279; 
Jandon  v.  McDowell,  56  111.  63;  H*irdin  v. 
Crate,  00  111.  215. 

The  deed  of  a  tenant  in  common  of  the 
entire  tract  constitutes  color  of  title,  and 
his  grantee  may  claim  the  benefit  of  the 
statute. 

1  Cyc.  Jjiiw  k  Proc.  p.  1096;  Gocwey  v. 
Urig,  18  111.  242;  Hinchman  ▼.  Whetstone, 
23  111.  185;  Lavalle  v.  Strobel,  89  III.  370; 
Kotz  T.  BeU,  178  111.  434,  63  N.  E.  367; 
Hinkley  v.  Greene,  52  111.  230;  Baldwin  v. 
Hatcliff,  125  III.  376,  17  N.  E.  794;  Little- 
john  V.  Baines,  138  111.  478,  28  N.  E.  980; 
Hodgen  V.  Henrichsen,  85  III.  259;  McDow- 
ell V.  Sutlive,  78  Ga.  142,  2  S.  E.  937;  King 
V.  Carmichael,  I:i6  Ind.  20,  43  Am.  St.  Rep. 
303,  35  K  E.  509;  Rutter  v.  Small,  68  Md. 
133,  6  Am.  St.  Rep.  434,  II  Atl.  698. 

It  is  of  no  importance  that  the  disseisin 
was  of  testamentary  trustees. 

Hay  ward  v.  Gunn,  82  III.  385;  Sniilie  v. 
Hiffle,  2  Pa.  St.  52,  44  Am.  Dec.  156;  Bozarth 
V.  Largent,  128  III.  95.  21  N.  E.  218;  McNeer 
V.  McXeer,  142  111.  388,  19  L.  R.  A.  256,  32 
N.  E.  681;  Conner  v.  (Joodman,  104  III.  365; 
Bonney  v.  StrougliLon,  122  111.  536,  13  N.  E. 
83:);  Kotz  V.  Belz,  supra, 

MeHsrs.  Jones  &  Rogers  and  W.  C.  Kellum, 
for  appellees: 

There  could  be  no  adverse  poHscnsion  as 
against  the  cestuis  que  trust  or  remainder- 
men until  the  termination  of  the  trust. 

Turner  v.  Hause,   199  111.  464,  65   N.  E. 


445;  Bradsby  v.  WaRace,  202  111.  239,  66  N. 
E.  1088;  Jackson  ex  dem.  Hardenbergh  v. 
Schoonroaker,  4  Johns.  390;  Jackson  ex  dem. 
McCrea  v.  Mancius,  2  Wend.  357;  Jackson 
ex  dem.  Beekman  v.  Sellick,  8  Johns.  262; 
Jackson  ex  dem.  Swartwout  v.  Johnson,  5 
Cow.  75,  15  Am.  Dec.  433 ;  Parker  v.  Hall,  2 
Head,  641;  McCoy  v.  Poor,  56  Md.  197; 
Lamar  v.  Pearre,  82  Ga.  354,  14  Am.  St. 
Rep.  168,  9  S.  £.  1043;  Allen  v.  DeGroodt,  98 
Mo.  159,  14  Am.  St.  Rep.  626,  11  S.  W.  240; 
Miller  v.  Ewing,  6  Cush.  34;  Salmons  t. 
Davis,  29  Mo.  176;  Guion  v.  Anderson,  8 
Humph.  325;  McCorry  v.  King,  3  Humph. 
267,  39  Am.  Dec.  165;  Foster  v.  Marshall,  22 
N.  H.  491;  Bradbury  v.  Grinsell,  cited  in  2 
Wms.  Saund.  175;  Pierre  v.  Fernald,  26  Me. 
440,  46  Am.  Dec.  573>;  Daniel  v.  North,  ^1 
East,  372;  Sargent  v.  Ballard,  9  Pick.  251. 

A  devise  of  all  lands  belonging  to  the 
testator  in  the  state  of  Illinois  will  not  be 
given  ell'tH't  as  to  a  particular  tract  claimed 
under  the  will,  without  proof  that  the  tess- 
tator  owned  the  atime  at  the  time  his  will 
took  effect. 

Holbrook  V.  Forsythe.  112  111.  307;  Sholl 
V.  German  Coal  Co.  139  111.  21,  28  N.  E. 
748;  Heacock  v.  Lubuke,  107  111.  397;  Busch 
V.  Huston,  75  111.  343 ;  Blackaby  v.  Blackaby, 
185  HI.  94,  66  X.  E.  1053. 

Wntermau  Hall  was  notified  by  the  quit- 
claim dcod  of  the  executors  and  trustees 
that  they  could  convey  to  it  no  title,  except 
such  AS  they  held  in  their  official  capacity 
under  the  will  of  Abbie  L.  Waterman. 

9  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  107; 
Babcock  v.  Collinh,  60  Minn.  73.  .>1  Am.  St. 
Rep.  503,  61  N.  W.  1020;  Price  v.  King,  44 
Kan.  639,  25  Pac.  43;  Hiss  v.  McCabe,  4."> 
Md.  77;  Ennis  v.  Leach,  36  X.  C.  (1  Ired. 
Eq.)  416;  West  v.  Fitz,  109  111.  425;  Busch 


title  will  defeat  a  tax  title,  unlesjt  an  action  ' 
to  recover  possession  is  brought  by  the  hold- 
er of  the  tax  title  within  five  years  after  the 
execution  and  recording  of  the  tax  deed,  was 
available  to  the  grantees  under  a  quitclaim 
deed  purporting  to  convey  all  the  grantor*s 
•*right,  title,  interest,  claim,  and  demand." 
with  a  covenant  against  the  grantor's  acts,  , 
executed  by  the  former  owner  after  the  exe- 
cution and  recording  of  the  tax  deed^  but 
before  the  expiration  of  the  tivc-yeard  i 
period  above  referred  to;  it  appcarinjr  that, 
previous  to  the  execution  of  such  deed,  but 
•after  the  execution  and  recording  of  the  tax 
deed,  the  grantor  had  quitclaimed  his  inter-  | 
est  to  a  third  person,  who  subsequently  con- ! 
veyed  to  the  holder  of  the  tax  title,  neither 
of  the  latter  two  deeds,  however,  being  re- 
corded until  more  than  five  years  after  the 
recording  of  the  tax  deed.  The  court  held 
that  the  grantees  in  the  quitclBin?  deed  last 
executed  were  in  no  better  position  than 
their  grantor,  and  that,  as  he  had,  by  the 
first  quitclaim  deed,  parted  with  his  right  to 
avail  nimself  of  the  statute  in  question,  they 
4L.R.A.(N.S.) 


were  equally  unable  to  claim  its  benefit,  but 
could  only  avail  themselves  of  the  general 
statute  of  limitations  applicable  to  strang- 
ers to  the  title. 

The  fact  that  the  prescriptive  title  sought 
to  be  established  is  based  upon  a  quitclaim 
deed  as  color  of  title  does  not  itself  nega- 
tive the  presumption  of  good  faith.  McCamy 
v.  lligdon,  50  Ga.  629;  Hammond  v.  Crosby, 
()8  Ga.  7H7.  In  this  case  the  court  went  fur- 
ther, and  said  that  a  deed  without  warranty 
is  written  evidence  of  title;  and,  in  the  ab- 
sence of  proof  to  the  contrary,  the  presump- 
tion is  that  the  party  claiming  possession 
under  it  does  so  in  good  faith. 

As  indicated  in  the  opinion  in  Parker  v. 
Newberry,  83  Tex.  428,  18  S.  W.  815,  the 
question  whether  one  holding  under  a  quit- 
claim deed  is  entitled  to  protection  as  a 
bona  fide  purchaser  is  an  entirely  different 
question  from  that  considered  in  this  note. 
The  general  question  as  to  the  effect  of  a 
quitclaim  deed  in  an  otherwise  perfect  rec- 
ord title  is  discussed  in  a  note  in  29  L.R.A. 
33. 
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V.  Huston,  75  111.  344;  Ball  v.  Palmer,  81  111. 
370?  Bracken  v.  Cooper,  80  111.  221 ;  Boyd  v. 
Boyd,  176  III.  40,  t)8  Am.  St.  Rep.  169,  51  K. 
k/782;  Stewart  v.  Stewart,  83  Wis.  364,  35 
Am.  St.  Rep.  67,  53  N.  W.  686:  Hi^fnite  v. 
Hignite,  85  Miss.  447,  7  Am.     St.  Rep.  673, 

4  So.  345;  Seatoii  v.  Son,  32  Cal.  481;  Ed- 
wards V.  Bishop,  4  N.  Y.  61;  Moore  v.  Antill, 
53  Iowa,  612,  6  N.  W.  14;  Renter  v.  Stuek- 
art,  181  111.  529,  54  N.  E.  1014. 

The  widow.  Ahbie  L.  Waterman.,  after  her 
renunciation  under  the  will  of  James  S. 
Waterman  held  the  lands  in  question  simply 
418  statutorj-  heir,  and  entitled  simply  to 
-one -half  share  thereof. 

Colvin  V,  Hauenstein,  110  Mo.  575,  19  S. 
W.  948:  Melton  v.  Fitch.  125  Mo.  281,  28  S. 
W.  612;  Hall  v.  Mathias,  4  Watts  &  S.  331 ; 
Dugan  V.  Follett.  100  111.  581;  McMahill  v. 
Torrence,  163  111.  277,  45  N.  E.  269;  Sontag 
V.  Bigelow,  142  III.  143,  16  L.R.A.  326,  31 
N.  E.  674. 

The  record  was  notice  of  defects  in  title. 

2  Pom.  Eq.  Jur.  2d  ed.  5  730;  2  Perry,  Tr. 
3d  ed.  i  223;  Trull  v.  Bigelow.  16  Mass.  406, 
8  Am.  Dec.  144;  Chadwick  v.  Fonner,  69  N. 
V.  404;  Mulford  v.  Minch,  11  X.  J.  Eq. 
22,  64  Am.  Dec.  472;  Oilman  v.  Hamilton, 
16  111.  225;  Atty.  Oen.  v.  Illinois  Agri.  Ck)l- 
lege,  85  111.  517;  Wade,  Notice,  5  50;  2  Pom. 
Eq.  Jur.  2d  ed.  §  1048;  Chicago,  R.  L  &  P. 
R.  Co.  V.  Kennedy.  70  111.  350;  Doyle  v.  Teas. 

5  111.  202;  Morris  v.  Hogle,  37  111.  150,  87 
Am.  Dec.  243;  Maples  v.  Medlin,  5  N.  C. 
(1  Murph.)  219;  Russell  v.  Ranson,  76  111. 
167;  Watt  v.  ScoQeld,  76  111.  261;  Indiana. 
L  A  I.  R.  Co.  V.  Swannell,  157  HI.  616,  30 
LJR.A.  290,  41  X.  E.  989;  Mechanics'  Bank 
V.  Seton,  1  Pet.  299,  7  L.  ed.  152;  Bradley 
V.  Luce,  99  111.  234;  Long  v.  Fox,  100  111. 
43;  Breit  v.  Yeaton,  101  111.  242. 

A  party  obtaining  trust  property  with 
notice  of  the  trust  holds  it  as  trustee  for 
the  '>oneficiar3'. 

Philadelphia  Xat.  Bank  v.  Dowd,  2  L.R.A. 
480,  38  Fed.  172;  Mechanics^  Bank  v.  Uvy. 
^  Paige,  606;  Adair  v.  Shaw.  1  Sch.  &  Lef. 
243;  Rolfe.v.  Gregory,  4  ]>  G.  J.  &  S.  576: 
Leigh  V.  Macaulay,  1  Vounge  &  C.  Exch. 
260;  Smith  v.  Barnes,  L.  R.  1  Eq.  65:  Bmir 
sot  V.  Savage,  L.  R.  2  Eq.  134;  Heath  v. 
Crealock,  L.  R.  18  Eq.  215;  Xewton  v.  New- 
ton, L.  R.  6  Eq,  135;  He  European  Bank,  L. 
R.  6  Ch.  358;  Ex  parte  Cooke,  L.  R.  4  (li. 
DiF.  123;  Re  Hallett,  L.  R.  13  Ch.  Div.  696: 
T-Ane  V.  Dighton,  1  Ambl.  409;  Manscll  v. 
^fansell,  2  P.  Wms.  678;  Leuch  v.  Lencli,  10 
Vea.  Jr.  511;  T^wis  v.  Madocks,  17  Vea.  Jr. 
48;  Pennell  v.  Deffell,  4  De  G.  M.  &  G.  372; 
Berwick-upon-Tweed  v.  Murray,  7  De  G.  M. 
A  G.  497;  Ernest  v.  Croysdill,'2  De  G.  F.  & 
J.  175;  Grittin  v.  Blanchar,  17  Cal.  70; 
Sharp  V.  Goodwin,  51  Cal.  219;  Scott  v. 
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Unibarger,  41  Cal.  410;  Price  v.  Reeves,  38 
Cal.  457;  Siemon  v.  Schurck,  29  N.  Y.  598; 
Swinburne  v.  Swinburne,  28  N.  Y.  668;  2 
Pom.  Eq.  Jur.  621. 

Cart  Wright,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

On  April  29,  1902,  appellees  filed  their  bill 
in  this  case  in  the  circuit  court  of  t>e  Kalb 
county^  claiming  title  to  an  undivided  one- 
half  of  80  acres  of  land  in  said  county  as 
devisees  of  James  S.  Waterman,  deceased, 
and  alleging  that  appellant,  W^aterman  Hall, 
a  corporation,  which  was  made  defendant, 
owned  the  other  undivided  one-half  as  dev- 
isee under  the  will  of  Abbie  L.  Waterman 
and  by  virtue  of  a  conveyance  from  the  ex- 
ecutors of  said  will,  and  that  appellant  had 
been  in  possession  of  the  whole  of  the  tract 
of  land  since  June  1,  1888,  and  had  received 
the  rents,  issues,  and  profits.  The  bill 
prayed  for  partition  and  for  an  accounting 
for  said  rents  and  profits.  Appellant  an- 
swered, denying  the  ownership  of  James  S. 
Waterman,  averring  that  Abbie  L.  Water- 
man owned  the  land  in  her  lifetime,  and 
was  in  the  actual,  open,  visible,  and  notori- 
ous possession  thereof,  claiming  to  be  the 
owner  in  fee  simple,  from  the  death  of  her 
husband,  on  July  18,  1883,  until  her  death, 
on  March  25,  1888;  that  she  and  her  execu- 
tors paid  all  taxes  on  the  land  up  to  the 
time  of  the  conveyance  to  appellant,  and 
that  therenfler  appellant  had  been  in  pos- 
session under  claim  and  color  of  title  and 
had  paid  all  taxes;  and  appellant  claimed 
the  benefit  of  the  seven-year  statute  of  lim- 
itations. T'pon  a  hearing  the  court  found 
that  appellant  was  the  owner  of  the  undi- 
vided one-half  of  the  tract  and  appellees 
were  the  owners  of  the  other  undivided  one- 
half,  «nd  entered  a  decree  for  partition. 

On  November  18,  1853,  the  land  in  ques- 
tion was  owned  by  James  S.  Waterman,  and 
on  that  day  he  conveyed  it  to  Abbie  L.  Cush- 
man.  his  intended  wife,  for  the  expressed 
con««ideration  of  $r>00.  On  January  8,  1854, 
James  S.  Waterman  and  Abbie  L.  Cushman 
were  married,  and  on  October  18,  1859,  they 
conveyed  the  land,  with  a  1-acre  tract  of 
timber,  to  Stephen  A.  Beniis  for  $2,600,  the 
whole  of  which  was  secured  by  notes  and  a 
inortirage  payable  to  James  S.  Waterman. 
On  November  18,  1804,  before  the  maturity 
of  the  mortgage,  Bemis  and  wife  reconi'eyed 
the  prcnii>e!H  to  James  S.  Waterman  for  the 
same  consideration  of  $2,600,  and  the  mort- 
gage was  released  of  record.  From  1859  to 
1883  James  S.  Waterman  and  wife  lived 
on  the  farm  of  540  acn-s,  which  included  this 
tract.  All  of  the  land  was  managed  as  one 
farm  by  James  S.  Waterman.  A  tract  of 
60  acres  included  in  the  farm  was  known 
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M  the  "liomeatead,"  400  acres  were  known 
aa    the    'Tiome  farm,"  and  this  tract  was 
usually    called    "Abbie's    eighty."      Other 
tracts  included  in  the  faim  were  also  desig- 
nated by  the  names  of  other  persons  from 
whom  they  had  been  purchased,  but  none  of 
the  niimes  indicated  possession  or  ownership. 
On  October  6,  1877,  James  S.  Waterman  con- 
veyed the  homestead  tract  to  his  wife,  Abbie 
L.  Waterman,  through  a  third  person,  but 
neither  those  deeds  nor  the  one  to  Abbie  L. 
Cushman  was  put*  on  record.    James  S.  Wa- 
ternian  died  July  18,  1883,  leaving  a  will  in 
which  he  named  two  persons  as  executors 
and  testamentary  trustees,  and,  after  mak- 
ing provision  for  his  widow,  gave    to    the 
trustees  the  residue  of  his  estate  for  a  period 
of  twenty-one  years  after  his  death,  in  trust 
for  his  brothers  and  sisters,  and  at  the  ex- 
piration of  the  trust  the  proi)erty  was  given 
to  said  brothers  and  sisters,  their  heirs  and 
assigns,  forever,  the  child  or  children  of  any 
deceased  brother  or  sister  to  take  the  same 
share  as  the  father  and  mother  would  have 
taken  if  living,  and,  in  case  of  the  death  of 
any  of  them  without  issue,  the  share  such 
brother  or  sister  would  have  taken  was  to 
be  divided  among  the  surviving  brothers  and 
sisters.    The  executors  filed  an  inventory  of 
his  estate,  which  did  not  include  this  80- 
acre  tract.    The  widow,  Abbie  L.  Waterman, 
renounced  the  benefits  of  the  will,  and  the 
deeds  transferring  the  homestead  tract  and 
the  deed  to  her  under  the  name  of  Abbie  L. 
Cushman  were  put  on  record  by  her  in  Sep- 
tember, 1883.     She  had  possession  of  this 
tract  at  all  times  after  her  husband's  death, 
paid  all  taxes  on  it,  built  a  hay  bam  on  it, 
and  treated  it  in  all  respects  as  her  own.  On 
November  7, 1883,  she  filed  her  bill  for  parti- 
tion  of  all  the  lands  of  James  S.  Waterman, 
deceased,  making  the  trustees  and  the  liv- 
ing beneficiaries  under  the  will  parties  de- 
fendant.   This  tract  was  not  included  in  the 
partition,  and  until   the  filing  of  this  bill 
her  ownership  was  not  questioned.    She  died 
March  26,  1888,  leaving  a  will,  by  which  she 
gave  to  her  executors  a  large  amount  of 
lands,  including  this  tract,  with  directions 
to  convey  the  lands  to  a  corporation  to  be 
organized   under   the    name    of    Waterman 
Hall.    The  defendant  was  organized  as  such 
corporation,  and  the  executors,  who  had  pos- 
session of  this  tract,  conveyed  it,  with  the 
other  real  estate,  as  executors  of  the  will, 
to  defendant.    This  tract  was  devised  with 
the  home  farm  under  the  following  descrip- 
tion:    "Together  with  the  adjoining  80  acres 
which  stand  in  my  maiden  name  of  Abbie 
L.  Cushman."    The  conveyance  to  defendant 
was  made  by  the  executors  in  terms  as  ex- 
ecutors and  trustees  of  the  estate  of  Abbie 
L.  Waterman,  deceased;  and  by  it  thev  con 
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veyed  and  quitclaimed  all  interest  in  th» 
real  estate  therein  described  to  the  defend- 
ant. The  defendant  had  been  in  the  open, 
notorious,  and  exclusive  possession  of  the- 
tract  of  land  in  question  for  more  than  thir- 
teen years  before  the  bill  was  filed,  claiming- 
the  absolute  title  under  the  will  of  Abbie- 
L.  Waterman  and  the  conveyance  by  the  ex- 
ecutors and  trustees  as  directed  by  said  will^ 
and  during  all  that  time  had  appropriated 
the  rents  and  profits  and  paid  the  taxes:  so- 
that  its  defense  under  the  statute  of  limita- 
tions of  seven  years  wa%  pprfect.  unless  it 
is  not  entitled  to  avail  it-ielf  of  the  benetits 
of  that  statute. 

It  is  first  cont<»nded  that  the  provisions  of 
the  statute  are  not  applicablp  in  this  case  fo** 
the  reason  that,  by  the  renunciation  of  Ab- 
bie L.  Waterman,  she  became  the  owner  of 
ttu   undivided  one-half  of  the  tract  and   a 
tenant*  in  common  with  the  owners  of  the 
other  undivided  one-half,  and  therefore  ber 
possession  was  not  adverse    to    thenL     la 
nearly  all  cases  the  possession  of  one  tenant 
in  common  is  not  adverse  to  a  cotenant,and 
one  who  enters  under  the  common  title  hoId» 
possession  for  the  benefit  of  all.     But  one 
tenant  in  common  is  not  incapable  of  hold- 
ing adversely  to  his  eotcnant.    The  preaump- 
tiou  must   be  overcome,   and  stronger  evi- 
dence   is    required    to    prove    an    adverse 
holding     by    a    tenant     in    common    tlian 
by    a    stranger.     The    possession    of    one 
tenant    in    common    is    adverse    to    a    co- 
tenant    where    it    is    of    such  a    character 
as    to    give    notice    to    the    cotenant    that 
his    title    is    not    acknowledged    and    that 
the   possession  is  adverse   to  him.     Where 
one  tenant  in  common  takes  actual  and  ex- 
clusive possession  of  the  entire  estate,  with 
such  outward  acts   of  exclusive  ownership^ 
as  give  notice  that  an  adverse,  possession  i» 
intended,  the  possession  amounts  to  a  dis- 
seisin of  the  cotenant,  and  is  adverse.    La- 
valle  v.  Strobel,   8}»  111.   370;   Littlejohn  y. 
Barnes,  138  111.  478,  28  N.  E.  980;  Kot«  v. 
Belz,  178  111.  434,  53  N.  E.  367;  1  Cyc.  Law 
&  Proc.  p.  1077.    An  entry  by  the  grantee  of 
one  tenant  in  common  under  a  conveyance 
which  purports  to  convey  the  whole  estate, 
not   acknowledging  the   right  of  any  other 
per-ion  in  the  land,  amountb  to  an  ouster  of 
cotenants,  and  the  possession  of  the  grantee 
is  adverse  as  to  tlicni.     (ioewey  v.  Urig,  18- 
111.  238:   1  Am.  .^:  Kn^.  Enc.  Law,  2d  ed!  p. 
806.     There  is  no  douln  that  the  possession 
of  Abbie  L.  Waterman  and  defendant  was 
adverse  to  all  the  world,  and  defendant  en- 
tered under  the  will  and  conveyance  whicb 
purported    to    transfer    the    whole    estate. 
Even  if  Abbie  L.  Waterman  was  a  tenant  in 
common,   the   po-^session  of  defendant  wa» 
1  under  a  will  aud  cunvey^iDce  purporting  to 
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•convej  the  whole  estate,  and  not  an  undi* 
"vided  part,  and  its  possession  was  adverse 
to  complainants. 

It  is  next  contended  that  defendant  did 
not  have  color  of  title.  The  will  described 
the  tract  of  land  in  connection  with  the 
home  farm  as  the  adjoining  tract  of  80  acres 
which  stood  in  the  maiden  name  of  the  tes- 
tatrix. It  was  not  described  as  land  of 
which  she  had  the  legal  title,  and  there  was 
jt  deed  of  the  tract  on  record  made  to  her 
by  her  maiden  name.  The  will  furnished  the 
means  of  identifying  the  tract,  and  the  de- 
scription was  sufficient.  The  doed  made  by 
the  executors  and  trustees  in  pursuance  of 
the  will  described  the  land  particularly  and 
c-orrectly.  But  counsel  say  that  it  was  not 
color  of  title  because  it  was  a  quitclaim 
•deed.  A  warranty  deed  and  a  quitclaim  deed 
both  purport  to  accomplish  .the  same  thing 
«nd  have  the  same  effect  in  transferring  ti- 
tle. The  covenants  of  a  warranty  deed  do 
not  pass  the  title,  but  create  a  liability,  and 
«  quitclaim  deed  which  purports  to  convey 
the  property  is  as  good  color  of  title  as  a 
warranty  deed.  Holloway  v.  Clark,  27  111. 
483;  Winslow  v.  Cooper,  104  111.  235.  The 
jgrantee  in  such  a  deed  is  not  required  to  see 
that  it  passes  paramoimt  title  before  lie  can 
rely  upon  it  as  color  of  title,  because  if  that 
were  so  he  would  have  no  occasion  to  rely 
•on  the  statute.  It  is  true  that  a  quitclaim 
■deed  which  conveys  only  the  right,  title,  and 
interest  of  the  grdntor  in  the  property  lim- 
its the  estate  to  such  right  and  interest  as 
the  grantor  may  have;  and.  if  the  grantor  is 
4t  tenant  in  common,  the  deed  is  not  color 
of  title  for  anything  more  than  his  interest. 
But  the  deed  in  this  case  was  not  of  that 
kind.  It  did  not  purport  to  convey  the  right, 
title,  and  interest  of  the  grantors  in  the 
property,  but  conveyed  all  interest  in  the 
tract;  which  has  a  broader  signification  than 
all  the  right,  title,  and  interest  of  the  grant- 
ors. Olos  V.  Furman,  184  111.  585,  45  X.  E. 
1019.  It  was  made  by  the  grantors  as  ex- 
ecutors and  trustees  under  the  will  and  in 
execution  of  a  power  to  convey  the  whole 
title. 

The  next  proposition  of  counsel  is  thai 
the  possession  of  the  defendant  did  not  avail 
anything  under  the  statute  because  by  the 
will  of  James  S.  Waterman  a  trust  was  cre- 
ated for  twenty-one  years,  with  remainder 
to  complainants,  and  the  possession  did  not 
become  adverse  as  to  them  until  the  termi- 
nation of  the  trust.  The  trust  existed  up  to 
about  three  years  before  the  bill  was  filed, 
when  it  was  brought  to  an  end  before  the 
termination  of  the  period  for  which  it  was 
created;  but,  so  far  as  the  trust  estate  is 
concerned,  the  statute  ran  against  the  es- 
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tate  the  same  as  though  there  had  been  no 
trust.  As  between  the  trustee  and  the 
cestui  que  trust,  lapse  of  time  does  not  bar 
a  trust  estate,  but,  to  exempt  the  estate 
from  the  bar  of  the  statute^  the  question 
must  arise  between  them.  Hay  ward  v.  Gunn, 
82  III.  385.  Where  the  trustee  and  the 
cestui  que  trust  are  both  out  of  possession 
for  the  time  limited  by  the  statute,  the 
party  in  possession  has  a  good  bar  against 
them  both.  1  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  814;  1  Cyc.  Law  &  Proc.  p.  1068.  As  be- 
tween the  trust  estate  and  a  stranger,  the 
statute  of  limitations  runs  as  in  other  cases, 
and,  if  the  trustee  is  barred,  the  cestui  que 
trust  is  equally  barred.  19  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  18G.  In  this  case  the 
bar  of  the  statute  was  complete  against 
the  trustees  and  the  beneficinries,  who  were 
also  entitled  to  the  estate  at  the  termina- 
tion of  the  trust.  The  will  of  James  S. 
Waterman  is  not  contained  in  the  abstract, 
and  if  it  merely  devised  his  property  to  the 
trustees  for  a  term  of  twenty-one  years, 
and  gave  it  to  the  beneficiaries  and  their  is- 
sue at  the  expiration  of  that  time,  the  es- 
tate limited  to  take  effect  after  the  term  of 
years  was  not,  strictly  speaking,  a  remain- 
der, but  rather  a  present  vested  estate  sub- 
ject to  the  chattel  interest  of  the  term.  In 
the  case  of  Illinois  Land  &  Loan  Co.  v.  Bon- 
ner, 75  111.  315,  that  rule  was  stated,  and 
the  court  quoted  from  1  Jarman  on  Wills, 
734,  as  follows:  '*Where  a  testator  devises 
lands  to  trustees  until  A  shall  attain  the 
age  of  twenty-one  years,  and  if  or  when  he 
shall  attain  that  age  then  to  him  in  fee,  this 
is  construed  as  conferring  on  A  a  vested  es- 
tate in  fee  simple,  subject  to  the  prior  chat- 
tel interest  given  to  the  trustees."  The  law 
on  that  subject  and  the  quotation  were  re- 
peated in  Kingman  v.  Harmon,  131  111.  171, 
23  N.  E.  430. 

The  existence  of  the  prior  term  of  years 
does  not  prevent  the  first  vested  estate  of 
freehold  from  being  an  estate  of  freehold  in 
possession;  but,  if  the  estate  of  complain- 
ants was  of  that  character,  it  was  subject 
to  the  rights  of  the  trustees,  which  deprived 
complainants  of  the  occupation  of  the  land 
during  the  term;  and  perhaps  the  result 
would  be  the  same  as  though  it  were  a  tech- 
nical remainder,  since  there  would  be  no 
right  to  make  an  entry  or  bring  an  action 
to  recover  the  land  until  the  expiration  of 
the  trust.  We  understand,  however,  from 
the  argument  of  counsel  for  both  parties, 
that  the  sixth  clause  of  the  will  empowered 
the  trustees  to  sell  and  dispose  of  the  estate 
at  public  or  private  sale  at  such  time  or 
times,  and  upon  such  terms,  and  in  such 
jnanner.  as  to  thorn  should  be  deemed  for  the 
best  interest  of  the  estate,  and  to  invest  the 
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prweeds  subject  to  the  trust;  and  therefore 
the  trustees  were  invested  M-ith  the  full  le- 
gal title.  It  must  be  conceded  that  said 
legal  estate  was  completely  barred,  and  we 
can  see  no  ground  for  saying  that  the  bar 
did  not  apply  to  the  whole  estate.  It  is 
held  that  the  rule  that  the  cestui  que  trust 
is  barred  when  the  trustee  is  barred  applies, 
although  the  cestui  que  trust  is  a  remainder- 
man. 1  Cyc.  I^w  &  Proc.  p.  1069.  A  cestui 
que  trust  is  barred  as  to  a  trust  estate,  al- 
though under  a  disability,  and  must  seek  the 
remedy  which  he  has  against  the  trustee 
who  has  negligently  allowed  the  statute  to 
run.  While  the  beneficiaries  under  the  will 
had  no  right  of  entry  in  their  own  name, 
they  had  a  right  at  any  time  to  require  the 
trustees  to  make  an  entry  or  bring  an  action 
for  the  recovery  of  the  estate  for  their  bene- 
fit. That  is  so  in  any  view  of  the  nature  of 
the  trust  or  the  estate  of  the  trustees;  and 
we  see  no  good  ground  for  saying  that  the 
statute  does  not  apply  to  this  case. 

The  argument  that  the  possession  was  not 
adverse  because  the  complainants  did  not 
know  that  they  had  any  title  is  clearly  un 
sound.  The  possession  of  one  claiming  the 
exclusive  ownership  of  land  is  adverse  to  all 
the  world,  and  not  merely  adverse  to  those 
who  know  or  claim  that  thoy  have  some  title 
to  the  property.  A  pcrsim's  possession  of 
land  is  notice  to  all  the  world  of  his  claim 
to  poHHesrtion  of  the  same:  and,  if  another 
person  does  not  learn  of  Iuk  claim  to  pos- 
session until  the  bar  of  the  statute  of  lim- 
itations has  attached,  it  will  be  his  own 
neglect  and  inattention,  from  which  lie  can 
claim  no  immunity.  Conner  v.  Coodman, 
104  111.  365.  There  was  constructive  notice 
of  the  state  of  the  record  title;  but  one 
who  has  color  of  title  acquired  in  good  faith 
need  not  trace  his  title  to  the  source  to  see 
whether  it  is  apparently  perfect  and  free 
from  defects.  (Joewey  v.  Urig,  supra: 
Hinchman  v.  Whetstone,  23  III.  185.  So 
far  as  defen«lant  is  concerned,  it  is  entirely 
immaterial  what  the  state  of  the  title  may 
be  as  shown  by  the  record.  The  purpose  of 
the  statute  of  limitations  is  to  protect  one 
who  brings  himself  within  its  provisions 
against  the  paramount  title. 

The  decree  is  reversed  and  the  cause  is  re- 
manded, with  directions  to  dismiss  the  bill 
for  want  of  equity. 


Wilkin,  J.,  dissents. 


Petition    for    rehearing    denied    April    11, 
lfH>6. 
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ROBERT  FORTUNE,  Plff.  in  Err., 

v. 

TOWX  OF  WILBl  RTON. 

(142  Fed.   114.) 

Municipal    ordiiunce — ^vioUtion — ^nature    of 
proceeding  for  penalty. 

1.  A  proceeding  for  violation  of  a  mu- 
nicipal police  ordinance  which  is  not  a  pub- 
lic offense  under  the  statutes  is,  -for  the 
purpose  of  determining  the  method  of  re- 
view, a  civil,  and  not  a  criminal,  proceeding, 
although  a  fine  to  be  enforced  by  imprison- 
ment is  provided  for  the  violation. 
Mayor's  court — criminal  procedure. 

2.  The  statutory  adaptation  of  the 
criminal  procedure  of  circuit  courts  to  a 
mayor's  court  is  applicable  only  to  criminal 
proceedings,  ai^l  does  not  change  the  na- 
ture or  character  of  any  case  that  may  be 
brought  before  such  court. 

(October  17,  1905.) 


Case  Note.^Character  of  proceeding  for 
violation  of  municipal  ordinance  as  civil  or 
criminal. — This  subject  is  treated  in  a  note 
in  33  L.R.A.  33,  to  which  reference  is  made 
for  the  earlier  cases.  The  theory  there  ad- 
vanced, "that,  if  such  violations  are  not 
maile  crimes  or  misdemeanors  by  the  com- 
mon or  statute  law.  the  proceedings  to  en- 
force, or  for  a  violation  of,  such  ordinances, 
are  civil  in  their  nature,"  finds  additional 
support  in  Fobtine  v.  Wjlbubton,  and  the 
first  two  Dakota  cases  which  appear  in  this 
note.  But,  as  will  be  seen  from  its  latest 
decision,  this  latter  court  has  shifted  its 
position,  and  now  takes  what  may  be 
termed  the  middle  ground,  by  pronouncing 
such  actions  quasi  criminal'.  The  other 
cases  cited  in  this  note,  whicli  were  decided 
after  the  earlier  note,  do  not  expressly  refer 
to  the  distinction  based  upon  the  question 
whether  or  not  the  act  prohibited  by  the 
ordinance  is  one  which  would  be  criniinal 
under  the  statute  or  common  law,  but.  for 
the  purpose  of  saving  the  distinction,  if  it 
exists,  the  nature  or  the  act  prohibited  by 
the  ordinance  is  brieUy  indicated  in  con- 
nection with  the  citation  of  the  cases. 

In  Huron  v.  Carter,  5  S.  D.  4,  57  X.  W. 
947  (a  violation  of  a  health  ordinance),  and 
Sioux  Falls  v.  Kirby,  6  S.  D.  62,  25  L.R.A. 
621,  60  N.  W.  156  (ordinance  requiring  the 
taking  out  of  a  building  permit,  and  im- 
posing a  fine  of  not  less  than  $5.  nor  more 
than  $100,  for  violation),  it  was  held  that 
an  action  to  recover  a  penalty  prescribed 
by  a  mimicipal  ordinance  on  account  of  an 
act  not  criminal  by  the  general  law  of  the 
state,  but  forbidden  by  such  ordinance,  is  a 
civil  action  and  the  case  is  properly  taken 
up  for  review  l)y  appeal. 

-\nd  the  parties  may  agree  to  a  jurv  of 
less  than  the  regular  number.  Huron  v. 
(:arter,   supra. 

Actions   for   the   violation   of   city   ordi- 
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ERROR  to  the  United  States  Court  of  Ap- 
peals in  the  Indian  Territory  affirming 
a  judgment  of  the  United  States  Court  for 
the  Central  District  of  such  territory  dis- 
missing an  appeal  from  a  I^Iayor*s  Court  to 
review  a  judgment  convicting  defendant  of 
violating  a  municipal   ordinance.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Van  Devantor,  Hook,  and 
Adams,  Circuit  Judges. 

Mr.  James  S.  Amote,  for  plaintiff  in  er- 
ror: 

The  prosecutions  for  the  violations  of  or- 
dinances of  incorporated  t^wns  and  cities 
have  been  treated  by  the  laws  in  force  in 
this  jurisdiction  as  criminal  prosecutions. 
The  offense  is  defined,  by  ordinance  and 
statute,  as  a  misdemeanor,  and  the  punish- 


nances  are  not  criminal  actions,  and  the 
rules  of  criminal  pleading  are  not  applica- 
ble thereto  (Lead  v.  Klatt,  11  S.  D.  101/, 
75  X.  W.  896  [a  violation  of  a  health  ordi- 
nance] ) ;  and,  as  writs  of  error  are  properly 
allowed  only  in  criminal  cases  in  which  the 
state  is  a  party,  defendant  must  go  to  the 
appellate  court  by  appeal,  and  not  by  writ 
of  error  (Madison  v.  Homer,  15  S.  D.  359, 
89  N.  W.  474  [the  nature  of  the  ordinance 
does  not  appear]). 

In  Centerville  v.  Olson.  16  S.  D.  526,  94 
N.  W.  414,  it  was  held  that  an  action 
brought  for  the  violation  of  a  city  ordi- 
nance was  quasi  criminal,  and  therefore  it 
was  not  necessary  to  give  a  written  notice 
of  appeal,  as  required  in  civil  cases;  but 
that  oral  notice,  as  authorized  in  criminal 
rases,  was  sufficient  (an  ordinance  pre- 
scribing imprisonment  in  the  event  of  the 
failure  of  defendant  to  ^ay  the  fine  and 
costs  imposed  on  him).  In  this  case  the 
<»ourt  said:  ''We  have  never  held  that  the 
tu'tion  is  strictly  a  civil  one,"  but  an  ex- 
amination of  Huron  v.  Carter,  fiupra,  shows 
that  this  statement  is  not  strictly  true. 
It  also  said  that  the  action  is  not  strictly 
criminal,  because  the  statutes  of  that  state 
provide  that  "a  criminal  action  is  one  pros- 
ecuted by  the  state  as  a  party  against  a 
person  charged  with  a  public  offense,  for 
the  punishment  thereof;"  and  the  action 
in  this  case  was  not  brought  in  the  name 
of  the  state. 

Although  an  action  brought  by  a  city  for 
a  violation  of  an  ordinance  forbidding  the 
'•reclion  or  removal  within  the  fire  limits 
of  wooden  buildings  is  a  civil  action,  it  is 
nevertheless  quasi  criminal;  and  the  suf- 
ficiency of  defendant's  plea  of  former  ac- 
quittal should  be  determined  by  tlie  rule 
applicable  to  criminal  cases,  rather  than  by 
the  doctrine  of  res  judicata  as  applied  to 
«*ases  atrictlv  civil.  Noland  v.  People,  33 
Colo.  322,  80  Pac.  887. 

Proceedings  for  the  violation  of  town  or 
city  ordinances  are  civil  actions;  and,  if 
the  jury  finds  the  accused  guilty,  it  must 
also  find  the  amount  of  the  penalty  to  be 
inflicted,  where  the  precise  penalty  is  not 
4L.R.A.(N.S.) 


ment  as  a  fine.  Both  words  have  a  dear,, 
technical  meaning  which  applies  to  criminal 
offenses. 

Mansfield,  Digest,  §9  766-770,  1494,  1966: 
16  Enc.  PI.  &  Pr.  p.  2.14,  and  cases  cited: 
People  v.  Crayeroft,  2  Cal,  243,  56  Am.  Dec. 
331;  Hanscomb  v.  Russell,  11  Gray,  373. 

The  supreme  court  of  the  state  of  Arkan- 
sas has  decided  that  the  prosecution  upon 
an  ordinance  to  regulate  trade,  and  which  is- 
not  a  public  offense,  and  which  is  not  other- 
wise an  offense  against  the  laws  of  the 
state,  is  a  quasi  criminal  prosecution. 

Taylor  v.  Pine  Bluff,  34  Ark.  603. 

The  appeal  must  be  taken  as  appeals  are 
taken  from  the  justices  of  the  peace  in  crim- 
inal causes. 

Ullery  v.  Kt.  Smith,  35  Ark.  214. 


fixe<l,  but  left  discretionary  within  certain 
limits.  Walton  v.  Canon  City,  13  Colo. 
App.  77,  56  Pac.  671  (ordinance  prohibiting 
sale  of  liquor  within  city  limits;  violation 
punishable  by  fine  of  not  less  than  $50,  nor 
more  than  $200). 

Since  a  procetMling  instituted  before  a 
police  magistrate  upon  a  complaint  char- 
ging*defendant  with  selling  intoxicating  li- 
quors without  license  from  the  town  was 
civil  in  its  nature,  exactitude  was  not  re- 
quired in  stating  the  cause  of  action;  and 
upon  appeal  the  trial  in  the  county  court 
was  controlled  by  the  same  procedure  as 
obtains  in  the  trial  of  any  other  ordinary 
civil  action  in  such  court.  Saner  v.  People, 
17  Colo.  App.  307,  69  Pac.  76. 

These  Colorado  cases  are  in  line  with  for- 
mer decisions  of  the  courts  of  that  state, 
except  that,  with  reference  to  questions  of 
pleading,  the  middle  ground  seems  to  have- 
been  adopted. 

In  Delaware,  it  would  seem  that  such  ac- 
tions are  criminal  proceedings  in  which  it  is 
proper  to  file  an  information.  Pratesi  v. 
Wilmington.  4  Penn.  (Del.)  258,  54  Atl.  694 
(obstructing  a  city  street). 

In  Mohrman  v.  Augusta,  103  Ga.  841,  31 
S.  E.  95,  defendant  was  fined  $100;  but  the 
nature  of  the  ordinance  violated  does  not 
appear.  It  was  held  that  a  proceeding  for 
the  violation  of  a  city  ordinance  was  in  its 
nature  a  criminal  proceeding,  and  there- 
fore no  bond  was  necessary  as  a  condition 
precedent  to  the  issuance  of  the  writ  of 
certiorari.  This  court  has  heretofore  held 
that  such  proceedings  are  not  criminal. 
It  now  apparently  takes  the  position  that 
they  are  quasi  criminal. 

In  State  ex  rel.  Courrege  v.  Fisher,  50 
I-A.  Ann.  45.  23  So.  92,  it  was  held  that  pro- 
ceedings for  the  punishment  of  offenses 
against  municipal  ordinances  are  not  usu- 
ally or  properly  regarded  as  criminal:  and 
therefore  it  is  not  essential  that  an  affida- 
vit should  precede  an  arrest  for  the  viola- 
tion of  such  ordinance,  or  that  a  formal 
warrant  for  arrest  should  issue.  (Defend- 
ant allowed  lewd  women  to  enter  his  saloon 
and  drink  at  the  bar  in  violation  of  an  or- 
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Mr.  Charles  H.  Hudson,  for  defendant  in 
*rror: 

There  is  no  penalty  imposed  bj  statute, 
•and,  if  there  is  no  penalty  imposed,  there  is 
no  criminal  offense. 

Dill.  Mun.  Corp.  Sfi  411-415;  16  Enc.  PI.  & 
Pr.  p.  413,  and  note  Ij  McQuillin,  Mun.  Ord. 
I  304. 

Hook,  Circuit  Judge,  delivered  the  opinion 
•of  the  court: 

Fortune  was  found  gailiy  in  the  mayor's 
court  of  Wilburton,  Indian  territory,  of  the 
violation  of  a  town  ordinance,  and  sentenced 
to  pay  a  fine  of  $10  and  costs.  His  appeal  to 
the  United  States  court  for  the  central  dis- 
trict of  Indian  territory  was  dismissed  for 
the  reason  that  the  action  was  a  civil  one, 
and  he  had  not  perfected  the  appeal  by  filing 
an  affidavit  in  the  court  of  first  instance  to 
the  effect  that  it  was  not  taken  for  the  pur> 
pose  of  delay,  but  that  justice  might  be 
•done  him.  The  judgment  of  dismissal  was 
affirmed  by  the  United  States  court  of  ap- 
peals In  the  Indian  territory. 

Under  the  Arkansas  statutes  in  forpe  in 
the  territory,  appeals  from  municipal  courts 
are  taken  in  the  same  manner  as  from  de- 
•cisions  of  justices  of  the  peace;  an  affidavit 
being  requisite  in  civil,  but  not  in  crhninal, 
cased.  Fortune  contends  that  the  case  against 
him  was  a  criminal  prosecution,  both  im- 
der  general  principles  of  law  and  imder  the 
controlling  statutes  of  Arkansaa.    The  of- 


fense of  Fortune  was  not  a  statutory  mis- 
demeanor, but  was  merely  a  violation  of  a 
local  police  regulation  of  the  town.  The 
complaint  against  him,  which  was  framed 
in  the  language  of  the  ordinance,  would  not 
have  supported  a  conviction  of  any  public 
offense  imder  the  statutes.  The  weight  of 
authority  is  that  such  an  action  is  civil  in 
character,  and  not  criminal,  even  though,  as 
in  this  case,  payment  of  the  penalty  assessed 
is  authorized  to  be  enforced  by  the  arrest 
and  detention  of  the  person.  McQuillin, 
Mun.  Ord.  {  304;  DilL  Mun.  Corp.  S§  411, 
432;  Williams  v.  Augusta,  4  Ga.  509;  Shafer 
V.  Mummay  17  Md.  331,  79  Am.  Dec.  656; 
Lewiston  v.  Proctor,  27  111.  414,  419;  Quincy 
V.  Ballance,  30  111.  185;  Alton  v.  Kirach,  68 
III.  201;  Tiedeman,  Mun.  Corp.  f  156;  Mc- 
Gear  v.  Woodruff,  33  N.  J.  L.  213,  217; 
Greensburgh  v.  Corwin,  58  Ind.  518;  Ham- 
mond V.  New  York,  C.  &  St.  L.  R.  Co.  5 
Ind.  App.  526,  31  N.  £.  817,  820;  State  ex 
rel.  Kansas  City  v.  Renick,  157  Mo.  292,  57 
S.  W.  713;  St.  Louis  v.  Knox,  74  Mo.  79; 
Re  Miller,  44  Mo.  App.  125;  Bristol  v.  Bur- 
row, 73  Tenn.  128;  Chafin  v.  Waukesha 
County,  62  Wis.  463,  467,  22  N.  W.  732; 
Sutton  v.  McConnell,  46  Wis.  269,  50  N.  W. 
414. 

With  some  exceptions,  unnecessary  to  be 
noted,  the  civil  and  criminal  procedure  of 
Arkansaa  and  the  laws  relating  to  municipal 
corporations  and  to  the  jurisdiction  and  pro- 
cedure of  justices  of  the  peace  in  civil  and 


•dinance  which  prescribed  punishment  by 
fine,  or  imprisonment,  or  both,  at  the  dis- 
•cretion  of  the  mayor.) 

A  proceeding  by  a  city  against  a  vio- 
lator of  an  ordinance  is  of  a  civil  character, 
and  no  information  need  be  filed.  Billings 
V.  Brown,  106  Mo.  App.  240,  80  8.  W.  322 
< selling  meat  without  a  license). 

Such  proceedings  cannot  be  instituted  by 
a  common -law  information.  Canton  v.  Li- 
gon,  71  Mo.  App.  407  (assault  and  battery). 

And  the  sufficiency  of  the  complaint  in 
such  proceeding  is  to  be  determined  by  the 
same  rules  as  are  applicable  in  other  civil 
cases.  Mexico  v.  Harris,  115  Mo.  App.  707, 
92  S.  W.  505  (setting  up  gambling  device). 

Tlie  complaint  need  not  be  so  formal  and 
technical  as  an  indictment  or  information 
for  a  criminal  offense  against  the  laws  of 
the  state.  Gallatin  v.  Tarwater,  143  Mo. 
40,  44  S.  W.  750  (appearing  upon  streets  in 
state  of  intoxication). 

While  proceedings  for  the  violation  of 
city  ordinances  are  likened  to  civil  proceed- 
ings, and  are,  in  general,  regarded  as  penal 
in  their  character,  and  not  criminal,  in 
cities  of  the  fourth  class,  under  the  Laws 
of  1895,  page  65,  appeals  from  such  pro- 
ceedings are  governed  by  the  same  mode 
of  procedure  as  prosecutions  for  misde- 
meanors. Golden  City  v.  Hall.  68  Mo.  App. 
627  (unlawful  sale  of  liquors). 

But  this  statute  does  not  make  a  viola- 
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tion  of  the  ordinances  of  the  cities  of  that 
class  a  misdemeanor.  Cassville  v.  Jimer- 
son,  75  Mo.  App.  •426. 

And  it  is  not  necessary  that  defendant 
be  arraigned.  Monett  v.  Beaty,  79  Mo. 
App.  315  (assault  and' battery;  violation 
punishable  by  fine  of  not  leas  than  $1,  nor 
more  than  $i00). 

In  WTiite  v.  Neptune  City,  56  N.  J.  L. 
222,  28  Atl.  378,  it  is  held  that  proceedings 
for  the  recoverr  of  penalties  incurred  by 
the  violation  of  ordinances  are  civil  suits 
(ordinance  respecting  licenses). 

In  Massinger  v.  Afillville,  63  N.  J.  L.  123, 
43  Atl.  443.  it  was  said:  'Tlie  proceedings 
under  the  ordinance  passed  in  accordance 
with  the  statute  are  summary  in  their 
character,  and  the  conviction  must  show 
on  its  face  every  necessary  ingredient  of 
the  offense.  It  must  set  out  the  offense 
with  which  the  offender  was  charged,  the 
names  of  the  witnesses,  and  sufficient  of 
the  evidence  to  show  what  offense  was  com- 
mitted, upon  what  evidence  the  conviction 
was  had,  and  of  what  offense  the  offender 
was  found  guilty,  and  the  judgment  which 
was  imposed"  (ordinance  prohibiting  riding 
of  bicycles  at  night  without  light^  lamp 
attached). 

In  Unger  v.  Fanwood  Twp.  69  N.  J.  L. 
548,  55  Atl.  42,  it  was  held  that  where  the 
ordinance  imposes  punishment  by  impris- 
onment  alone,  although  the  offender,  may 
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criminal  cases  were  put  in  force  in  the  In- 
dian territory.  Act  May  2,  1890,  chap.  182, 
26  Stat,  at  L.  81;  Act  March  1,  1805,  chap. 
J  45,  28  Stat,  at  L.  693;  Act  June  28,  1898, 
chap.  517,  §  14,  30  Stat,  at  L.  499.  A  care- 
ful investigation  has  failed  to  disclose  any- 
thing in  these  statutes  that  changes  the  pre- 
vailing doctrine  as  announced  by  the  courts, 
or  that  prescribes  for  this  particular  class 
of  cases  a  different  procedure  for  appeals 
than  obtains  in  civil  actions  generally.  A 
section  of  the  law  relating  to  municipal  cor- 
porations provides  that  the  mayor  shall  be 
&  conservator  of  the  peace  within  the  cor- 
porate limits,  confers  upon  him  all  of  the 
powers  and  jurisdiction  of  a  justice  of  the 
peace  in  all  matters,  civil  and  criminal,  aris- 
ing under  the  laws  of  the  state,  imposes  up- 
on him  the  performance  of  all  duties  re- 
quired of  him  by  the  municipal  laws  and 
ordinances,  and  further  provides  that  ap- 
peals may  be  taken  in  the  same  manner  as 
from  decisions  of  justices  of  the  peace. 
Mansf.  Dig.  S  797  (Ind.  Terr.  Anno.  Stat. 
1899,  §  667). 

It  18  contended  on  behalf  of  Fortune  that 
another  provision  of  the  law,  "that  the  pro- 
cedure in  circuit  courts  for  the  trial  of  crim- 
inal cases,  so  far  as  applicable,  shall  govern 
the  proceedings  of  city  and  police  courts" 
(Mansf.  Dig.  §  2356  [Ind.  Terr.  Anno.  Stat. 
1899,  S  1699]),  is  a  legislative  recognition  of 
the  criminal  character  of  a  proceeding  for 
the  violation  of  an  ordinance.    Of  course, 


the  arrangemcDt  and  distribution  of  legisla- 
tive provisions,  while  proper  for  considera- 
tion, cannot  change  the  essential  character 
of  an  action.     Moreover,  the  argument  loses 
whatever  significance  it  may  apparently  pos- 
sess, when  it  is  noted  that  the  mayor  is  in- 
vested with  a  dual  jurisdiction.    There  may 
be  tried  before  him,  not  only  cases  involving 
infractions  of  the  local  ordinances,  but  also 
cases   involving   the  criminal  laws   of   the 
state.     Again,  his  jurisdiction  extends,  not 
I  only  to  crimes  and  punishments,  but  also 
I  to  civil  rights  and  remedies.     The  adoption 
I  of    the    criminal    procedure    in    the    circuit 
I  courts  was  only  so  far  as  the  same  might 
be  applicable;  and  it  is  evident  that  it  wan 
'  not  the  purpose  thereby  to  change  the  na- 
I  ture  or  character  of  any  cause  that  might  be 
,  brought  for  trial  before  the  mayor. 

It  is  also  contended  that  error  was  com- 
mitted in  denying  Fortune's  motion  for  an 
order  requiring  the  mayor  to  send  up  a  full 
and  complete  transcript  of  the  proceedings, 
and  also  in  the  refusal  of  the  court  of  ap- 
peals to  permit  an  amendment  of  the  bill  of 
exceptions.  But  it  is  nowhere  contended 
that  an  affidavit  of  appeal,  such  as  is  re- 
quired in  civil  cases,  was  in  fact  filed;  and, 
as  we  have  foimd  that  such  failure  is  fatal 
to  the  appeal,  the  other  contentions  just 
adverted  to  are  immaterial  and  need  not  be 
considered. 
The  judgment  is  affirmed. 


be  tried  without  a  jury,  it  is  in  the  nature 
of  a  criminal  proceeding,  and  not  a  civil 
suit:  and  certiorari  will  lie  after  a  judg- 
ment below  (ordinance  regulating  speed  of 
automobiles) . 

In  People  v.  Garabed,  20  Misc.  127,  45  N. 
Y.  Supp.  827,  it  was  held  that  village  ordi- 
nances imposing  only  a  penalty  for  viola- 
tion, may  be  enforced  by  criminal  proceed- 
ings (ordinance  prohibited  beating  drums, 
etc.,  on  streets  or  sidewalks  without  writ- 
ten permission,  etc.). 

A  proceeding  for  the  violation  of  a  city 
ordinance,  which  imposes  for  its  infraction 
imprisonment  or  a  fine,  left  wholly  to  the 
disci^tion  of  the  court  within  certain  lim- 
its, is  essentially  and  necessarily  criminal 
in  character;  and  an  appeal  will  not  lie 
from  a  judgment  acquitting  defendant. 
Hudson  V.  Granger,  23  Misc.  401,  52  N.  Y. 
Supp.  9  (interfering  with  fire-alarm  system 
of  city;  violation  punishable  by  fine  not 
exceeding  $25,  or  by  imprisonment  until  the 
same  shall  be  paid,  not  exceeding,  etc.). 
This  case  and  Walton  v.  Canon  City,  13 
Colo.  App.  77,  56  Pac.  671,  seem  to  be  in 
direct  conflict. 

An  ordinance  defining  and  punishing  dis- 
orderly conduct,  enacted  under  certain  sec- 
tions of  the  city  charter  which  provide  for 
criminal  proceedings,  does  not  authorize  a 
civil  action  in  the  municipal  court  to  re- 
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cover  the  fine.  Buffalo  v.  !^reston,  81  App. 
Div.  480,  80  N.  Y.  Supp.  861. 

A  suit  in  the  name  of  a  borough,  and  not 
in  the  name  of  the  commonwealth,  for  the 
recovery  of  a  fine  or  penalty  for  the  viola- 
tion of  a  borough  ordinance  relating  to 
street  hawking  and  peddling,  is  of  a  civil 
nature;  and  defendant's  right  to  appeal 
must  be  decided  by  the  rule  applicable  to 
civil  cases.  Lehighton  v.  Roth,  7  Pa.  Dist.' 
R.  426. 

An  action  brought  under  a  statute  which 
declares  the  violation  of  any  rules  and  reg- 
ulations for  the  government  of  a  park  tci 
be  a  misdemeanor  punishable  by  fine,  "to 
be  recovered  before  any  alderman  of  said 
city  as  debts  of  that  amount  are  recover- 
able," is  in  form  a  civil  action,  and  not  a 
summary  proceeding ;  but,  like  a  proceedinsr 
for  the  recovery  of  a  fine  for  the  violation 
of  a  city  ordinance,  it  is  penal  in  character, 
and  some  of  the  principles  relative  to  sum- 
mary proceedings  are  applicable.  Philadel- 
phia use  of  Fairmount  Park  v.  Junker,  0 
Pa.  Dist.  R.  673. 

In  Charleston  v.  Beller,  46  W.  Va.  44,  30 
S.  E.  152,  it  was  held  that  prosecutions  for 
violations  of  municipal  ordinances  are  crim- 
inal proceedings;  and  in  such  prosecutions 
costs  are  not  recoverable  against  the  mu- 
nicipality (nature  of  ordinance  violated 
does  not  appear). 
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ELIZABETH  L.  GRACE,  Appt., 

V. 

JOHN  GRACE,  Respt. 

(-.  Minn.  — ,  104  N.  W.  969.) 

Homestead— partition. 

1.  A  Husband  and  wife  had  for  many 
years  occupied  as  a  homestead  premises 
which,  from  their  nature,  were  not  capable 
of  partition  by  allotment  in  kind.  As  a  part 
of  a  settlement  in  divorce  proceedings,  the 
husband  deeded  through  a  third  person  an  un- 
divided half  interest  therein  to  nis  wife,  and 
the  wife  continued  for  some  time  to  live  with 
him  on  the  premises  as  a  homestead.    Held, 

Headnotea  by  Jagoabd,  J. 


the  wife  cannot,  upon  leaving  him  for  alleged 
valid  justification,  Jbcquire  the  right  to  par- 
tition the  premises  still  occupied  by  him  as 
a  homestead. 
Same — disposal  of. 

2.  Neither  husband  nor  wife  can  dis- 
pose, by  sale  or  conveyance,  of  a  homestead 
right,  without  the  express  consent  of  the 
other.  What  neither  is  able  to  do  directly, 
neither  will  be  permitted  to  do  indirectly  by 
sale  on  partition. 

(November  24,  1905.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Ramsey  County  in 
favor  of  defendant  in  an  action  brought  to 
partition  certain  real  estate.     Affirmed. 
The  facts  are  stated  in  the  opinion. 


Subject  Note. — ^Partition  of  homestead. 

L  Separation  and  divorce,  786. 
n.  Homestead  right  in  widow  and  minor 

children,  787. 
m.  Homestead  right  in  widower  or  wid- 
ow, 790. 
IV.  Homestead   right  of   minor  children, 

792. 
V.  Parol  partition,  792. 
VI.  Abandonment  or     failure    to     assert 

claim  by  widow,  793. 
Vn.  Michigan -cases,  793. 
VIII.  Texas  cases. 

1.  Under  the  act  of  1848,  794. 

2.  Under  the  Constitution  of  1876. 

a.  jGenerally,  /95. 

b.  Conveyance     or      abandon- 

ment, 797. 

3.  Homestead  in  community    prop- 

erty. 

a.  Generally,  795. 

b.  Abandonment  or  sale,  799. 
IX.  Summary,  800. 

I.  Separation  and  divorce. 

Neither  husband  nor  wife  is  entitled  to  n 
partition  of  the  homestead,  as  against  the 
other,  so  long  as  that  relation  exists. 
Where  the  husband  and  wife  separate  with- 
out a  divorce,  and  there  is  no  decree  affect- 
ing the  homestead,  it  Is  held  not  to  be  sub- 
ject to  partition,  as  in  Grace  v.  Grace, 
where  the  wife  obtained  from  her  husband 
a  deed  for  an  undivided  half  of  the  home- 
stead in  settlement  of  a  separation  suit,  and 
lived  with  him  for  some  time  thereafter,  and 
then  abandoned  him  for  cause.  It  was  held 
that  she  could  not  obtain  a  partition  of  the 
land  occupied  by  him  as  a  homestead,  on  the 
ground  that  she  could  not  do  indirectly, 
through  a  suit  for  partition,  what  she  could 
not  do  directly,  by  sale  or  conveyance.  In 
divorce  decrees  the  homestead  rights  are 
usually  fixed  (see  note  to  Rosholt  v.  Mehus, 
23  L.R.A.  239 ) ;  but  this  note  is  not  intended 
to  include  such  cases.  Where  the  rights  are 
not  so  fixed,  it  a*^rnis  that  the  husband  and 
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wife  occupy  the  relation  of  tenants  in  com- 
mon as  to  property  owned  jointly  by  them. 
In  cases  where  one  owns  the  real  estate,  the 
other  would  have  no  interest  therein  unless 
fixed  by  the  decree  of  divorce. 

So,  where  the  parties  were  living  separate 
and  apart,  it  was  held  that  this  made  no  dif- 
ference, as  the  home  of  the  husband  was,  in 
law,  the  home  of  the  wife.  Mitchell  v. 
Mitchell,  101  Ala.  183,  13  So.  147.  This  was 
under  the  Alabama  Constitution  prohibiting 
the  alienation  of  the  homestead  by  the  owner 
thereof,  if  a  married  man,  without  the  vol- 
untary signature  and  assent  of  the  wife  to 
the  same.  It  was  held  that  a  husband  could 
not  obtain  a  decree  on  his  application  to 
have  the  homestead  sold  for  distribution, 
where  it  was  owned  jointly  by  him  and  his 
wife. 

But  where  the  community  homestead  was 
partitioned  in  a  decree  of  divorce,  it  was 
held  that  the  homestead  character  attached 
to  the  premises  would  be  lost,  and  the  land 
would  then  be  subject  to  execution.  Shoe- 
make  V.  Chalfant,  47  Cal.  432. 

In  a  divorce  decree,  where  the  community 
homestead  was  not  affected,  and  the  wife 
and  children  remained  on  the  land,  and  sub- 
sequently the  husband  gave  a  deed  of  trust 
in  the  property,  it  was  held  that  the  pur- 
chaser was  entitled  to  maintain  an  action  of 
partition  against  the  wife.  Kirkwood  v. 
bomnau,  80  Tex.  645,  26  Am.  St.  Rep.  770, 
16  S.  W.  428.  The  court  held  that  after  the 
divorce  the  husband  and  wife  occupied  the 
relation  of  tenants  in  common. 

In  a  suit  for  partition  of  communil^ 
homestead,  brought  pending  a  suit  for  di- 
vorce, a  decree  of  division  was  rendered 
after  the  decree  of  divorce.  It  was  held  that, 
in  case  of  divorce,  there  could  be  no  valid 
objection  to  a  division  of  the  homestead, 
which  had  become  attached  to  the  common 
property.    Gimmy  v.  Doane,  22  Cal.  635. 

In  an  action  for  divorce  and  for  a  parti- 
tion of  the  homestead,  brought  by  the  wife, 
the  court,  on  cross-complaint  of  the  hus- 
band, granted  him  a  divorce,  and  set  aside 
the  certificate  of  homestead,  and  held  that 
the  wife  had  no  interest  therein.    Lowell  v. 
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Messrs.  C.  E.  Otis,  J.  C.  Otis,  S.  E.  Day, 
and  S.  C  Olmstead,  for  appellant: 

The  sale  should  have  besn  decreed. 

Hamilton  v.  Detroit,  85  Minn.  83,  88  N. 
W.  419;  Gillespie  v.  Gillespie,  64  Minn.  381, 

67  N.  W.  206;  Spencer  v.  St.  Paul  ft  S.  0. 
R.  Co.  22  Minn.  29. 

Messrs.  Dnxment  &  Moore,  for  respond- 
ent: 

The  homestead  cannot  be  sold. 

Canole  v.  Hurt,  78  Mo.  649 ;  Keyes  v.  Hill, 
:iO  Vt.  760;  23  Am.  &  Eng.  Enc.  Law,  pp. 
159,  160;  Hanna  y.  Russell,  12  Minn.  80, 
Gil.  43;   Wolf  v.  McKinley,  65  Minn.   166, 

68  N.  W.  2;  Marvin  v.  United  States, '44 
Fed.  411;  United  States  v.  Murphy,  82 
Fed.  899. 


Jaggard,  J.,  delivered  the  opinion  of  the 
court: 

Substantially  in  the  language  of  ap- 
pellant, the  issues  and  facts  in  this  case  are 
as  follows:  The  action  is  one  for  partition 
of  premises  described  in  the  complaint  by  a 
sale  thereof,  for  the  reason  that  they  could 
not,  from  their  nature,  be  partitioned  by 
allotment  in  kind.  Tlie  parties  to  the  action 
are,  and  have  been  for  thirty  years  pa^t, 
husband  and  wife.  For  many  years  prior  to 
the  fall  of  1903,  they  lived  together  therein 
and  occupied  the  same  as  the  homestead  of 
the  defendant,  in  whom  title  stood.  In  the 
fall  of  that  year  the  plaintiff  commenced  an 
action  against  the  defendant  for  a  legal  sep- 
aration on  the  ground  of  cruel  and  inhuman 
treatment.     Pursuant  to  an  amicable  ar- 


Lowell,  55  CaL  316.  See  Kirkwood  v.  Dom- 
nau,  80  Tex.  645,  26  Am.  St.  Rep.  770,  16  S. 
W.  428,  subd.  VHI.  b. 

II.  Homestead  right  in  widow  and  minor 
children. 

Where  a  homestead  exemption  is  given  by 
statute  to  a  dass,  each  person  entitled  to 
occupy  the  same  can  successfully  resist  its 

{lartition.  This  was  held  in  cases  where  the 
lomestead  was  given  to  the  widow  and 
minor  children. 

So,  where  a  widow  and  minor  children 
were  left  occupying  the  homestead,  it  was 
held  that  partition  could  not  be  made  before 
they  became  of  age,  where  they  objected. 
Trumbly  v.  Martell,  61  Kan.  703,  60  Pac. 
741,  Reversing  0  Kan.  App.  364,  58  Paa  120. 

In  Dayton  ▼.  Donart,  22  Kan.  256,  it  was 
held  that,  so  long  as  the  widow  and  children 
continued  to  occupy  the  homestead,  and  the 
uidow  did  not  marry,  and  a  child  re- 
mained a  minor,  the  property  was  incapable 
of  division;  but  that  an  abandonment  of 
the  homestead  would  render  it  subject  to 
debts  and  to  division. 

And  where  a  widow  and  three  children 
were  left,  and  the  homestead  was  occupied 
by  the  family,  and  the  children  became  of 
age,  and  one  brought  an  action  for  partition, 
it  was  held  that  he  could  not  maintain  such 
action,  where  the  widow  had  purchased  the 
interest  of  the  other  children,  and  the  in- 
testate had  advanced  to  plaintiff  more  than 
his  share.  White  v.  White,  41  Kan.  556, 
21  Pac.  604. 

And  it  was  held  that  after  the  children 
became  of  age  they  were  not  entitled  to  re- 
cover their  portion  of  the  land  as  against 
their  mother,  where  a  homestead  had  been 
allotted  to  a  widow  for  the  benefit  of  her- 
self and  minor  children.  Holloway  v.  Hol- 
loway,  92  Ga.  340,  17  S.  E.  281.  On  a  for- 
mer trial  of  this  case,  in  86  Ga.  676,  11 
L.R.A.  618,  22  Am.  St.  Rep.  484,  12  S.  E. 
943,  this  question  was  not  decided  because 
not  properly  presented. 

So,  it  was  held  that  where  a  homestead 
had  been  set  apart,  all  the  beneficiaries  werd 
jointly  interested,  and  none  of  them  could 
4LJt.A.(N.S.) 


sever  the  homestead  use.  Stephens  v.  Mont- 
gomery, 74  Ga.  832.  In  this  case  an  execu- 
tion against  the  widow  was  levied  on  the 
property,  and  she  set  up  a  claim  of  home- 
stead for  herself  and  children. 

And  stepchildren  were  held  not  to  be  en- 
titled to  compel  the  widow  to  account  for 
their  share  of  the  rent,  or  to  a  partition, 
where  she  was  entitled  to  homestead  rights 
during  their  minority.  Walker  v.  Walker, 
195  111.  409,  63  N.  E.  271.  The  court  said: 
"In  the  case  of  minor  children,  as  they  be- 
come of  age  their  interests  cease,  and  the 
remaining  members  of  the  family  succeed 
to  the  whole  homestead  estate.  It  would 
therefore  be  impracticable  to  attempt  to 
allot  to  each  member  of  the  family  a  share 
of  it,  and  clearly  such  was  not  the  intention 
of  the  legislature  in  passing  the  act  creat- 
ing it." 

In  Turner  v.  Bennett,  70  HI.  263,  it  was 
held  that  the  grantee  of  one  of  the  children 
was  entitled  to  maintain  partition  against 
the  widow  and  other  chilaren.  The  court 
said:  "We  are  of  opinion  that,  when  the 
husband  dies  intestate,  without  any  debts 
for  the  payment  of  which  the  homestead  is 
exempt,  without  any  all-  nation  by  him,  his 
real  estate  descends  to  hUa  children,  equally, 
and  must  be  divided,  according  to  the  laws 
of  dower  and  descent,  between  the  widow 
and  heirs,  precisely  the  same  as  if  the  home- 
stead law  of  1851,  amended  by  the  law  of 
1857,  had  no  existence  on  the  statute  book/* 
The  same  rule  was  applied  in  Eggleston  v. 
Eggleston.  72  111.  24.  Since  these  decisions^ 
the  Illinois  act  of  July  1,  1873  (Rev.  Stat. 
1874,  §  1,  p.  497),  was  passed,  declaring 
that  every  nouseholder,  etc.,  shall  be  en- 
titled to  an  "estate  of  homestead,''  and  it 
shall  be  exempt  from  the  laws  of  convey- 
ance, descent,  and  devise,  except  as  herein 
provided.  Eldridge  v.  Pierce,  90  111.  474. 
This  would  prevent  partition  as  long  as  any- 
one entitled  to  occupy  was  in  possession. 
See  Walker  v.  Walker,  supra. 

And  it  was  held  that  the  estate  in  re- 
version could  not  be  sold  for  partition,  un- 
der Miss,  act  1865,  by  which  the  home- 
stead descended  to  the  widow  for  the  use  of 
herself  and  the  children  of  the  deceased  dur- 
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ceived.  A  ^licy  of  insurance  is  a  contract 
in  writing  of  such  a  nature  as  to  be  within 
the  general  rule  of  law  that  a  contract  in 
writing  cannot  be  varied  or  altered  by  parol 
testimony.  If  it  be  ambiguous  in  its  terms, 
parol  evidence  such  as  would  be  competent 
to  remove  an  ambiguity  in  other  written 
contracts  may  be  resorted  to  for  the  pur- 
pose of  explaining  its  meaning.  If  it  incor- 
rectly or  imperfectly  expresses  the  actual 
agreement  of  the  parties,  it  may  be  re- 
formed in  equity.  If  strict  compliance  with 
the  conditions  of  insurance,  with  respect  to 
matters  to  be  done  by  the  insured  after  the 
contract  has  been  concluded,  has  been 
waived,  such  waiver  may,  in  general,  be 
shown  by  extrinsic  evidence,  by  parol.  Fur- 
ther than  this  it  is  not  safe  for  a  court  of 
law  to  go.  To  except  policies  of  insurance 
out  of  the  class  of  contracts  to  which  they 
belong,  and  deny  them  the  protection  of  the 
rule  of  law  that  a  contract  which  is  put  in 
writing  shall  not  be  altered  or  varied  by 
parol  evidence  of  the  contract  the  parties  in- 
tended to  make,  as  distinguished  from  what 
appears  by  the  written  contract  to  be  that 
which  they  have  in  fact  made,  is  a  violation 
of  principle  that  will  open  the  door  to  the 
grossest  frauds.  ...  A  court  of  law  can 
do  nothing  but  enforce  the  contract  as  the 
parties  have  made  it.  The  legal  rule  that 
in  courts  of  law  the  written  contract  shall 
be  regarded  aa  the  sole  repository  of  the 
intentions  of  the  parties,  and  that  its  tenns 
cannot  be  changed  by  parol  testimony,  is  of 
the  utmost  importance  in  the  trial  of  jury 
cases,  and  can  never  be  departed  from  with- 
out the  risk  of  disastrous  eonse(|uence8  to 
the  rights  of  parties.  In  the  present  case 
the  property  insured  was  described  in  the 
policy  as  a  dwelling  and  boarding-house. 
There  was  no  ambiguity  in  the  terms  used 
that  justified  resort  to  extrinsic  evidence  to 
explain  the  meaning  of  the  contract.  The 
pflfeet  given  to  the  testimony  on  this  subject 
by  the  charge  of  the  court  waft  to  change  the 
terms  of  the  contract  and  reform  it,  and 
make  another  and  a  different  contract.  In 
this  there  was  error,  for  which  the  judgment 
should  be  reversed." 

It  should  be  observed  that  in  none  of  the 
cases  to  which  reference  has  been  made  was 
the  decision  made  to  turn  upon  any  limita- 
tion upon  the  authority  of  the  agent,  or 
otherwise  than  upon  the  application  of  the 
.«»alutary  rule  which  prevents  the  subordina- 
tion of  unambigiious  written  contracts  to 
parol  proof  of  etmtemporaneous  and  prior 
conditions  and  negotiations.  That  the  rule 
announced  and  applied  in  these  cases  has 
been  treated  by  the  Supreme  Court  of  the 
United  States  as  fundamental  and  invaria- 
ble is  attested  by  repeated  decisions  of  that 
court,  among  which  may  be  mentioned:  Tlie 
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Delaware  (The  Delaware  v.  Oregon  Iroo  Co.) 
14  Wall.  579,  20  h.  ed.  779;  Merchants'  Mut. 
Ins.  Co.  V.  Lyman,  15  Wall.  664,  21  L.  ed. 
246;  Hearne  v.  New  England  Mut.  M.  Ins. 
Go.  20  Wall.  488,  22  L.  ed.  395;  Brawley  v. 
United  States,  96  U.  S.  168,  173,  24  L.  ed. 
622,  624 ;  Union  Mut.  L.  Ins.  Co.  v.  Mowry,  9<5 
U.  S.  544,  24  L.  ed.  674;  Thompson  t.  Knick- 
erbocker L.  Ins.  Co.  104  U.  S.  252,  26  L.  ed. 
7(».>:  Simpson  v.  United  States,  172  U.  S. 
372,  379-381,  43  L.  ed.  482-485,  19  Sup.  Ct. 
Rep.  212;  Northern  Assur.  Co.  v.  Grand  View 
Bldg.  Asso.  183  U.  S.  308,  46  L.  ed.  213,  22 
Sup.  Ct.  Rep.  133. 

In  the  case  of  The  Delaware  it  was  held 
it  could  not  be  shown  in  avoidance  of  a  lia- 
bility on  a  maritime  bill  of  lading,  the  legal 
import  of  which,  in  the  absence  of  a  stipula- 
tion to  the  contrary,  was  that  the  goods 
should  be  stowed  under  deck,  that  in  fact 
they  were  stowed  on  deck  by  the  consent 
of  the  shippers  and  in  pursuance  of  an  oral 
agreement  consummated  before  the  goods 
were  sent  on  board,  and  before  the  bill  of 
lading  was  executed.  The  opinion  contain^ 
this  statement:  "Subsequent  oral  agree- 
ments in  respect  to  a  prior  written  agree- 
ment, not  falling  within  the  statute  of 
frauds,  may  have  the  effect  to  enlarge  the 
time  of  performance,  or  may  vary  any  other 
of  its  terms,  or,  if  founded  upon  a  new  con- 
sideration, may  waive  and  discharge  it  alto- 
get  her.  Verbal  agreements,  however,  be- 
tween the  parties  to  a  ^written  contract, 
.  .  .  arc  in  general  inadmissible  to  con- 
tradict or  vary  its  terms  or  to  affect  its  con- 
struction, as  all  such  verbal  agi-eements  are 
considered  aa  merged  in  the  written  con- 
tract." 

In  Merchants'  Mut.  Ins.  Co.  v.  f.yman. 
supra,  where  it  was  sought  to  recover  on  an 
oral  contract  of  insurance  differing  from  the 
written  policy,  the  court  held:  "Undoubt- 
edly a  valid  verbal  contract  for  insurance 
may  be  made,  and  when  it  is  relied  on,  and 
is  unembarrassed  by  any  \vritten  contract 
for  the  same  insurance,  it  can  be  proved  and 
become  the  foundation  of  a  recovery,  as  in 
all  other  cases  where  cont  racts  may  be  made 
either  by  parol  or  in  writing.  But  it  is  also 
true  that  when  there  is  a  written  contract 
of  insurance  it  must  have  the  same  effect, 
as  the  adopted  mode  of  expressing  what  the 
contract  is,  that  it  has  in  other  classes  of 
contract,  and  must  have  the  same  effect,  in 
excluding  parol  testimony  in  its  application 
to  it,  that  other  written  instruments  have." 

In  Hearne  v.  New  England  Mut.  M.  Ins. 
Co.  supra,  it  was  said  that  the  rule  exclud- 
ing parol  proof  where  it  is  inconsistent  with 
the  written  i»ontraet  is  not  confined  to  what 
is  stated  in  express  terms,  because  "what  is 
implied  is  as  effectual  as  what  is  expressed.'* 
and  that  to  establish  the  inconsistency  *4t 
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18  sufficient  if  it  appears  that  the  parties  in- 
tended to  be  governed  by  wliat  is  written, 
and  not  by  anything  else." 

Union  Mnt.  L.  Ins.  Co.  v.  Mo  wry,  supra  j 
was  an  action  upon  a  policy  of  life  insur- 
ance. The  facts  and  the  ruling  in  respect 
to  a  claim  of  estoppel  in  pais  similar  to  that 
now  insisted  upon  are  fully  shown  in  the 
following  portion  of  the  opinion: 

"By  the  express  conditi(Mi  of  the  policy 
the  liability  of  the  company  was  released 
upon  the  failure  of  the  insured  to  pay  the 
premium  when  it  matured:  and  the  plaintiff 
could  not  recover  unless  the  force  of  this 
condition  could  in  some  way  be  overcome. 
He  sought  to  overcome  it  by  showing  that 
the  agent  who  induced  him  to  apply  for  the 
policy  represented  to  him,  in  answer  to  sug- 
gestions that  he  might  not  be  informed 
when  to  pay  the  premiums,  that  the  com- 
pany would  notify  him  in  season  to  pay 
them,  and  that  he  need  not  give  himself  any 
uneasiness  on  that  subject;  that  no  such  no- 
tification was  given  to  him  liefore  the  ma- 
turity of  the  second  premium,  and  for  that 
reason  he  did  not  pay  it  at  the  time  re- 
quired. This  representation  before  the  pol- 
icy was  issued,  it  was  contended  in  the  court 
below  and  in  this  court,  constituted  an  es- 
toppel upon  the  company  against  insisting 
upon  the  forfeiture  of  the  policy.  But  to 
this  position  there  is  an  obvious  and  com- 
plete answer.  All  previous  verbal  an-ange- 
ments  were  merged  in  the  written  agree- 
ment. The  understanding  of  the  parties  as 
to  the  H mount  of  the  insurance,  the  condi- 
tions upon  which  it  should  be  payable,  and 
the  premium  to  be  paid,  was  there  expressed, 
for  the  very  purpose  of  avoiding  any  contro- 
versy or  question  respecting  them.  The  en- 
tire, engagement  of  the  parties,  with  all  the 
conditions  upon  which  its  fulfulmcnt  could 
be  claimed,  must  be  conclusively  presumed 
to  be  there  stated.  If  by  inadvertence  or 
mistake  provisions  other  than  those  intend- 
ed wore  inserted,  or  stipulated  provisions 
were  omitted,  the  parties  could  have  had  re- 
pourse  for  a  correction  of  the  agreement  to 
a  court  of  equity,  which  is  competent  to 
give  all  needful  relief  in  such  cases.  But, 
until  thus  corrected,  the  policy  must  be  tak- 
en as  expressing  the  final  understanding  of 
the  assured  and  of  the  insurance  company. 
The  previous  represent  at  ion  of  theneent  could 
in  no  respect  operate  as  an  estoppel  against 
the  com|)any.  Apart  from  the  circumstance 
that  the  policy  subsequently  issued  alone  ex- 
pressed its  wmtract.  an  estoppel  from  the 
representations  of  a  party  can  seldom  arise, 
except  where  the  representation  relates  to  a 
matter  of  fact, — to  a  present  or  past  state 
of  things.  If  the  representation  relate  to 
something  to  Ije  afterwards  brought  into  ex- 
istence, it  will  amount  only  to  a  declaration 
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of  intention  or  of  opinion;  liable  to  modifi- 
cation or  abandonment  upon  a  change  of 
circumstances  of  which  neither  party  can 
have  any  certain  knowledge.  The  only  case 
in  which  a  representation  as  to  the  future 
can  be  held  to  operate  as  an  estoppel  is 
where  it  relates  to  an  intended  abandonment 
of  an  existing  right,  and  is  made  to  influence 
otherSi  and  by  which  they  have  been  induced 
to  act.  An  estoppel  cannot  arise  from  a 
promise  as  to  future  action  with  respect  to 
a  right  to  be  acquired  upon  an  agreement 
not  yet  made.  The  doctrine  of  estoppel  is 
applied,  with  respect  to  representations  of  a 
party,  to  prevent  their  operating  as  a  fraud 
upon  one  who  has  been  led  to  rely  upon 
them.  They  \\ould  have  that  eflfect  if  a 
party  who,  by  his  statements  as  to  matters 
of  fact  or  as  to  his  intended  abandonment 
of  existing  rights,  had  designedly  induced 
another  to  change  his  conduct  or  alter  his 
condition  in  reliance  upon  them,  could  be 
permitted  to  deny  the  truth  of  his  state- 
ments, or  enforce  his  rights  against  his  de- 
clared intention  of  abandonment.  But  the 
doctrine  has  no  place  for  application  when 
the  statement  relates  to  rights  depending 
upon  contracts  yet  to  be  made,  to  which  the 
person  complaining  is  to  be  a  party.  He  has 
it  in  his  power  in  such  cases  to  guard  in  ad- 
vance against  any  consequences  of  a  subse- 
(]uent  change  of  intention  and  conduct  by 
the  person  with  whom  he  is  dealing.  For 
compliance  with  arrangements  respecting 
future  transactions,  parties  must  provide  by 
stipulations  in  their  agreements  when  re- 
duced to  writing.  The  doctrine  carried  to 
the  extent  for  which  the  assured  contends  in 
this  case  would  subvert  the  salutary  rule 
that  the  written  contract  must  prevail  over 
previous  verbal  arrangements,  and  open  the 
door  to  all  the  evils  which  that  rule  was  in- 
tended to  prevent." 

In  Thompson  v.  Knickerbocker  L.  Ins.  Co. 
supra,  the  court  used  this  language:  "An 
insurance  company  may  waive  a  forfeiture, 
or  may  agree  not  to  enforce  a  forfeiture; 
but  a  parol  tign>«-nient,  made  at  the  time  of 
issuing  a  poliry,  cimtradicting  the  terms  of 
the  policy  itself,  like  any  (dlier  parol  agree- 
ment inconsistent  with  a  written  instrument 
made  coutempoi-ary  therewith,  is  void,  and 
cannot  be  set  up  to  contradict  the  writing." 

A  line  of  decisions  sometimes  claimed  to 
be  in  opposition  to  those  last  cited  is  illus- 
trated by  the  case  of  Union  Mut.  L.  Ins.  Co. 
v.  Wilkinson,  la  Wall.  222,  20  L.  ed.  617. 
where  an  insurance  company  was  held  to  be 
estopped  from  interposing  as  a  defense  t>o  an 
action  on  a  life  policy  the  falsity  of  certain 
statements  in  the  application  upon  which  the 
policy  was  based,  beca\ise  these  statements 
had  been  inserted  in  the  application  by  the 
company's   agent,   notwithstanding  tnithful 
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statements  were  made  to  him  at  the  time 
by  the  insured.  Referring  to  the  rule  which 
prevents  written  contracts  from  being  con- 
tradicted or  varied  by  parol,  the  opinion 
opens  with  this  statement :  "The  great  value 
of  the  rule  of  evidence  here  invoked  cannot 
be  easily  overestimated.  As  a  means  of 
protecting  those  who  are  honest,  accurate, 
and  prudent  in  making  their  contracts, 
against  fraud  and  false  swearing,  against 
carelessness  and  inaccuracy,  by  furnishing 
evidence  of  what  was  intended  by  the  par- 
ties, which  can  always  be  produced  without 
fear  of  change  or  liability  to  misconstruc- 
tion, the. rule  merits  the  eulogies  it  has  re- 
ceived. But  experience  has  shown  that  in 
reference  to  these  very  matters  the  rule  is 
not  perfect.  The  written  instrument  does 
not  always  represent  the  intention  of  both 
parties,  and  Fomotimea  it  fail<;  to  do  !«o  as  to 
either:  and  where  this  has  been  the  result 
of  accident,  or  mistake,  or  fraud,  the  prin- 
ciple has  been  long  rec<'>gnized  that  under 
proper  circumstances  and  in  an  appropriate 
proceeding  tlie  instrument  may  be  set  aside 
or  reformed,  as  best  suits  the  purposes  of 
justice/' 

Language  is  then  used  which,  if  construed 
broadly  and  without  reference  to  the  facts 
of  that  case,  might  give  support  to  the  theo- 
ry that  the  rule  mentioned  can  be  practically 
defeated  by  the  application  of  the  principle 
of  estoppel  in  pais;  but,  as  if  to  restrain  the 
force  of  this  language,  the  opinion  con- 
cludes: "This  principle  does  not  admit  oral 
testimony  to  vary  or  contradict  that  which 
is  in  writing,  but  it  goes  upon  the  idea  that 
the  writing  offered  in  evidence  was  not  the 
instrument  of  the  party  whose  name  is 
signed  to  it;  that  it  was  procured  under 
such  circumstances  by  the  other  side  as  es- 
tops that  side  from  using  it  or  relying  on  its 
contents;  not  that  it  may  be  contradicted 
by  oral  testimony,  but  that  it  may  be  shown 
by  such  testimony  that  it  cannot  be  lawfully 
used  against  the  party  whose  name  is  signed 
to  it." 

This  ruling  was  Ipllowed  in  American  L. 
Ins.  Co.  V.  Mahone,  21  Wall.  152.  155,  22  L. 
ed.  593,  594,  and  in  New  Jersey  Mut.  L.  Ins. 
Co.  V.  Baker,  94  U.  S.  610,  614,  24  L.  ed.  208, 
269,  to  the  extent  only  of  holding  the  com- 
pany estopped  from  asserting  the  falsity  of 
statements  in  the  application  where  it  was 
prepared  by  the  company's  agent  after 
truthful  statements  were  made  to  him  by 
the  insured.  In  Northern  Assur.  Co.  v. 
Grand  View  Bldg.  Asso.  supra.  Union  Mut. 
L.  Ins.  Co.  V.  Wilkinson  was  relied  upon  by 
counsel  for  the  insured  as  showing  an  aban- 
donment of  the  doctrine  announced  and  ap- 
plied in  earlier  cases;  but  it  was  observed 
by  the  court,  evidently  to  correct  any  mis- 
approhension  as  to  the  extent  of  the  decision 
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I  relied  upon,  that  the  matter  in  respect  of 
which  parol  testimony  had  been  admitted 
*'was  not  a  fact  or  statement  contained  in 
the  policy  sued  on,  but  an  extrinsic  fact  or 
statement  contained  in  the  application.  The 
defense  made  upon  that  statement  was,  in 
legal  effect,  a  denial  of  the  execution  of  the 
statement, — a  defense  that  can  always  be 
sustained  by  parol  evidence.  However  this 
may  have  been,  we  are  unwilling  to  have  the 
case  regarded  as  one  overthrowing  a  general 
rule  of  evidence.  Some  of  the  remarks 
contained  in  the  opinion  might  seem  to  bear 
that  interpretation,  but  not  necessarily  so. 
That  Mr.  Justice  Miller  did  not  intend,  in 
the  ca.se  of  Union  Mut.  L.  Ins.  Co.  v.  Wilkin- 
son, to  lay  down  a  new  rule  of  eviacnce  in 
insurance  cases,  is  clearly  shown  in  the  sub- 
sequent case  of  Merchants'  Mut.  Ins.  Co.  v. 
Lyman,  15  Wall.  664,  21  L.  ed.  246.  where 
the  opinion  was  delivered  by  the  same 
learned  justice." 

The  case  principally  relied  upon  by  coun- 
sel for  the  insured  is  .Continental  L.  Ins.  Co. 
V.  (niamberlain,  132  U.  S.  304,  33  L.  ed.  341, 
10  Suj).  Ct.  Rep.  87.  That  was  an  action  up- 
on a  life  policy  issued  in  Iowa.  The  facts 
were  these:  The  blanks  in  the  application 
upon  which  the  policy  was  based  were  filled 
in  by  the  agent  for  the  company.  One  of 
the  questions  propounded  therein  was,  *'Has 
the  party  [applicant]  any  other  insurance 
on  his  life?"  When  the  question  was  read 
the  applicant  truthfully  stated  that  he  had 
certificates  of  membership  in  certain  co-op- 
erative associations,  and  that  he  did  not 
know  whether  they  would  be  considered  in- 
surance. The  agent,  having  replied  that  co- 
operative associations  were  in  no  sense  in- 
surance companies,  and  that  he  did  not  con- 
sider the  certificates  insurance,  wrote  the 
answer  "No  other"  into  the  application^  and 
it  was  signed  by  the  applicant.  The  certifi- 
cates did  constitute  other  ufe  insurance. 
The  defense  interposed  by  the  company  was 
that  the  answer  to  the  question  was  false 
and  avoided  the  policy,  which  contained  pro- 
visions to  the  effect  that  it  would  be  void 
if  there  were  any  false  statement  in  the  ap- 
plication, that  no  statement  made  to  the 
agent  would  be  binding  on  the  company  un- 
less written  into  the  application,  that  the 
contract  should  be  deemed  to  be  fully  set 
forth  in  the  policy  and  the  application,  and 
that  none  of  its  terms  could  be  modified  or 
waived  by  the  agent.  The  decision  may  be 
summarized  as  follows:  (1)  Under  the  Iowa 
statute  (§  1749,  supra)  the  agent  represent- 
ed the  company,  and  not  the  insured,  in  pre- 
paring the  application,  notwithstanding  the 
provisions  of  the  policy ;  and  his  act  in  writ- 
ing the  answer,  alleged  to  be  untrue,  was  the 
act  of  the  company.  (2)  The  purport  of  the 
word  "insurance"  in  the  question  was  not  so 
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absolutely  certain  as  to  preclude  proof  of  | 
what  kind  of  insurance  the  parties  had  in  ; 
mind  when  the  question  was  answered,  and  , 
such  proof  did  not  contradict  the  written 
contract.  (3)  In  these  circumstances  the 
company  was  estopped  from  asserting  that 
the  answer  was  the  statement  of  the  in- 
sured or  that  the  question  and  answer 
embraced  insurance  in  co-operative  as- 
sociations. The  case  is  certainly  not  an 
authortty  for  the  admission  of  parol  tes- 
timony to  contradict  or  vary  a  plain  and  un- 
ambiguous stipulation  in  a  written  contract, 
whether  offered  m  support  of  a  claimed  es- 
toppel in  pais  or  otherwise.  In  respect  of 
this  question  it  is  not  different  from  l^nion 
Mut.  L.  Ins.  Go.  v.  Wilkinson. 

In  this  connection  it  will  be  well  to  refer 
to  the  case  of  Marston  v.  Kennebec  Mut.  L. 
Ins.  Co.  89  Me.  266,  56  Am.  St.  Rep.  412,  36 
Atl.  389,  cited  by  counsel  for  the  insured. 
It  was  there  held,  following  Union  Mut.  L. 
Ins.  Co.  V,  Wilkinson  and  Continental  L.  Ins. 
Co.  ▼.  Chamberlain,  that  where  the  applica- 
tion, upon  which  the  policy  is  issued,  is 
drawn  by  an  unauthorized  agent  of  the  in- 
surer^ and  the  Answers  to  the  interrogato- 
ries are  written  by  him,  without  fraud  or 
collusion  on  the  part  of  the  applicant,  the 
insurer  is  estopped  from  controverting  the 
truth  of  such  answers  in  an  action  upon  the 
policy;  the  reason  for  the  ruling  being  that 
the  answers  are  not  the  statements  of  the 
applicant,  but  of  the  insurer.  The  case, 
however,  makes  a  clear  distinction  between 
admitting  parol  testimony  to  show  that  the 
statements  in  the  application  are  those  of 
the  insurer,  through  its  authorized  agent, 
and  admitting  such  testimony  to  contradict 
or  vary  a  statement  or  stipulation  of  the 
policy  itself,  as  in  the  present  cases, — a  dis- 
tinction pointed  out,  as  before  shown,  in 
Northern  Assur.  Co.  v.  Grand  View  Bldg. 
As80.  in  the  observation  there  made  respect- 
ing Union  Mut.  L.  Ins.  Co.  v.  Wilkinson. 
Referring  to  a  prior  case  in  which  parol  tes- 
timony of  a  contemporaneous  representation 
or  assurance  of  the  agent  relating  to  the 
time  within  which  the  premium  could  be 
paid  was  held  inadmissible,  the  supreme  ju- 
dicial court  of  Maine  states  the  distinction 
in  the  following  language  in  the  case  cited 
(page  276  of  89  Me.,  page  420  of  56  Am.  St. 
Rep.,  and  page  392  of  36  Atl.):  "But  we 
think  that  case  is  to  be  distinguished  from 
the  case  at  bar.  In  that  case  the  provision 
in  relation  to  the  time  of  payment  of  the 
premiums  was  one  of  the  express  terms  of 
the  contract,  as  much  as  was  the  amount  of 
the  insurance,  the  party  insured,  or  to  whom 
it  was  payable.  They  constituted  the  es- 
sential elements  of  a  completed  contract, 
and,  of  course,  could  not  be  varied  by  parol. 
But  the  questions  and  answers  in  the  appli- 
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cation  in  this  case,  while  they  form  the 
'basis  of  the  contract,'  are  really  proposi- 
tions for  a  contract,  or  proposals  upon  which* 
it  is  to  be  issued,  if  satisfactory  to  the  com- 
pany. The  evidence  which  was  held  inad- 
missible in  the  one  case  and  that  which  is- 
received  in  the  other  bears  upon  entirely 
distinct  propositions.  In  the  former,  it  was 
excluded  because  it  tended  to  vary  a  written 
contract  by  parol;  in  the  latter,  it  becomes 
admissible  to  show  that  the  recitals  in  the 
application  are  not,  under  the  circumstances,, 
the  representations  of  the  applicant,  iil- 
though  signed  by  him,  but  the  statements  of 
the  company,  which  had  full  knowledge  of 
all  the  facts  and  which  is  estopped  frt)ni 
controverting  the  truth  of  these  state- 
ments." 

McMaster  v.  New  York  L.  Ins.  Co.  183  U. 
8.  25,  46  L.  ed.  64,  22  Sup.  Ct.  Rep.  10,  is 
also  relied  upon  as  sustaining  the  admission 
of  oral  testimony  of  the  recording  agent's 
knowledge  of  the  condition  of  the  insured 
building  when  the  policies  were  issued  and  of 
his  prior  verbal  assurance  to  the  husband  of 
the  insured;  and  this,  notwithstanding  coun- 
sel make  no  claim  that  there  is  any  incon- 
sistency, uncertainty,  or  ambiguity  in  the 
provisions  of  the  policies  now  in  suit.  That 
such  is  not  the  proper  interpretation  of  the 
decision  in  that  case  is  plain,  for  otherwise 
it  would  be  in  conflict,  not  only  with  many 
prior  decisions  which  it  does  not  mention, 
but  also  with  the  later  decision  in  Northern 
Assur.  Co.  V.  Grand  View  Bldg.  Asso.  which 
does  not  mention  it.  The  case  was  unusual 
in  its  facts,  but  it  will  sufficiently  show 
what  was  presented  for  decision  to  say :  The 
action  was  upon  tive  life  policies,  which  were 
dated  and  took  effect  December  18,  1893,  but 
provided  for  the  payment  of  annual  premi- 
ums on  December  12th  in  every  year  there- 
after. The  application  was  dated  December 
12,  1893,  and  contained  a  request  that  the 
policies  bear  the  same  date.  The  insureJ 
died  January  18,  1895,  without  paying  the 
second  premiums.  The  policie'»  provided  for 
a  grace  of  one  month  in  the  payment 
of  premiums,  and  there  was  deemed  to 
be  an  inconsistency  and  uncertainty  in  the 
provisions  in  respect  of  the  period  covered 
by  the  first  premiums  and  of  the  forfeiture 
imposed  for  nonpayment  of  subsequent  pre- 
miums. As  to  the  second  premiums,  "it  was 
conceded  that  payment  on  January  12th,  in 
one  view,  and  on  January  18th,  in  the  other,, 
would  have  averted  a  forfeiture.*'  In  these- 
circumstances  it  was  held  that  oral  testi- 
mony of  extrinsic  facts  was  properly  re- 
ceived to  show  the  interpretation  which  the 
parties  put  upon  the  inconsistent  and  uncer- 
tain provisions  when  the  policies  were  is- 
sued, and  to  further  show  that  the  plaintiff^ 
was  not  estopped  from  asserting  that  the 
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policies  did  not  take  effect  in  advance  of 
their  actual  date,  because  the  request  re- 
specting the  dating  of  the  policies,  and 
therefore  respecting  the  time  when  they 
should  be  effective,  was  inserted  in  the  appli- 
cation by  the  company's  agent  without  the 
knowledge  of  the  applicant,  and  was  never 
assented  to  by  him.  The  ca,se  is  therefore 
like  Continental  L.  Ins.  Co.  v.  Oiamberlaln, 
which  it  cites  and  applies,  and  it*  not  an  au- 
thority for  the  admission  of  oral  testimony 
to  contradict  or  vary  the  plain  and  unam- 
biguous terms  of  a  written  policy.  Another 
matter  which  militates  strongly  against  its 
use  as  such  an  authority  is  that  the  deci- 
sion was  ultimately  rested  upon  the  prop- 
er construction  of  the  policies,  irrespective 
of  extrinsic  facts,  as  is  shown  by  the  con- 
cluding portion  of  the  opinion,  which  reads: 
"The  truth  is.  the  policies  were  not  in  force 
until  l)ecenilM»r  IStli,  and.  as  the  premiums 
were  to  be  paid  annually,  and  were  ho  paid 
in  advance  on  delivery,  the  second  payments 
were  not  demandable  on  December  12,  1894, 
as  a  condition  of  the  continuance  of  the  poli- 
cies from  the  12th  to  the  I8th.  And,  as  the 
policies  could  not  be  forfeited  for  nonpay- 
ment during  that  time,  the  month  of  grace 
could  not  be  shortened  by  deducting  the  six 
days  which  belonged  to  McMaster  of  right. 
In  our  opinion  the  payment  of  the  first 
year's  premiums  made  the  policies  nonfor- 
feitable for  the  period  of  thirteen  months, 
and,  inasmuch  as  tiie  death  of  McMaster 
took  place  within  that  period,  the  alleged 
forfeiture  furnished  no  defense  to  the  ac- 
tion." 

If  it  be,  as  is  insisted  by  counsel  for  the 
insured,  that  there  is  language  in  Continen- 
tal L.  Ins.  Co.  V.  Chamberlain  and  in  McMas- 
ter v.  New  York  L.  Ins.  Co.  which  justifies 
the  admission,  by  way  of  esial)li,Khing  an 
estoppel  in  pah,  of  oral  testimony  to  c(»n- 
tradict  or  vary  the  terms  of  a  written  con- 
tract in  an  action  at  law  on  the  contract, 
such  language  cannot  now  be  regarded  as 
controlling,  for  the  reason  that  the  question 
has  been  ruled  otherwise,  in  conformity  with 
prior  decisions,  in  the  case  of  Northern  As- 
flur.  Co.  v.  Grand  View  }3ldg.  Asso.  183  U. 
S.  308,  4(5  L.  ed.  213,  22  Sup.  Ct.  Rep.  133. 
which  is  the  last  deliverance  of  the  court 
upon  the  subject;  and,  as  illustrating  that 
the  decision  in  that  case  may  properly  be 
regarded  as  having  the  elTect  of  limiting  any 
such  language  in  the  two  intervening  cases, 
it  may  be  observed  that  the  two  learned 
members  of  the  court  who  wrote  the  opin- 
ions in  those  cases  dissented  from  the  de- 
cision in  the  last  one.  It  is.  of  course,  the 
duty  of  this  court  to  ascertain  and  follow 
the  true  rule  of  decision  in  the  Supreme 
Court,  as  gathered  from  its  several  opin- 
ions upon  the  subject,  and  not  to  follow  e.x- 
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pressions  in  particular  opinions,  which,  upon 
consideration  of  all,  appear  to  be  without 
the  Courtis  .approval. 

What  has  been  said  shows  it  is  important 
to  consider  the  circumstances  under  whicii 
Northern  Assur.  Co.  v.  Grand  View  Bldg. 
Asso.  was  brought  before  the  court,  the 
questions  presented  for  decision,  and  what 
was  actually  decided.  It  was  an  action  at 
law  upon  a  lire  policy  which  contained  two 
provisions  which  need  be  mentioned:  One, 
that  the  policy  should  be  void,  unless  other- 
wise provided  in  an  indorsement  thereon  or 
addition  thereto,  if  the  insured  theu  had  or 
should  thereafter  procure  other  insurance 
on  the  property  covered  by  that  policy; 
and  the  other,  that  no  agent  could  waive 
any  provision  of  the  policy,  except  by  a 
written  indorsement  thereon  or  addition 
thereto.  It  was  shown  by  oral  testimony 
that  there  was  other  concurrent  insurance 
on  the  property  when  the  policy  was  is- 
sued, and  that  the  company's  agent  was 
80  informed  at  the  time.  No  consent  to 
other  insurance  was  indorsed  on  the  policy 
or  added  to  it.  A  judgment  for  the  plaintijl' 
Avas  alRrmed  by  this  court;  there  being  ma- 
jority and  dissenting  opinions.  41  C.  C  A. 
207,  101  Fed.  77.  The  majority  opinion  ap 
plied  the  principle  of  estoppel  tw  pais,  an<l 
held  that  the  written  stipulation  respecting 
other  insurance  was  avoided  or  superse<le:l 
by  the  oral  testimony  of  the  agent's  knowl- 
edge of  the  existence  of  such  insurance  when 
the  policy  was  issued.  It  also  held  that  the 
stipulation  limiting  the  agent's  authority 
was  not  applicable  to  his  acts  at  the  in- 
ception of  the  contract,  but  only  to  such  as 
might  occur  after  the  policy  should  become 
operative.  The  dissenting  opinion  was  to 
the  effect  that  the  stipulation  invalidating 
the  poHc\'  if  there  was  other  insurance  could 
not  be  contradict ea  or  varied  by  parol,  as 
was  permitted  by  the  majority  opinion,  cit- 
ing, among  others,  certain  decisions  of  the 
circuit  court  of  appeals  for  the  seventh  cir- 
cuit, and  that  the  other  stipulation  was  an 
effectual  limitation  upon  the  authority  of 
the  agent  at  the  inception  of  the  contract 
as  well  as  thereafter.  Thus,  when  the  case 
was  removed  to  the  Supreme  (A)urt  by  cer- 
tiorari, two  questions  were  distinctly  pre- 
sented: One  whether,  notwithstanding  the 
rule  which  protects  written  contracts 
against  contradiction  or  alteration  by  paud 
testimony,  the  act  of  the  agent  in  issuing 
the  policy  with  knowledge  of  the  existing 
insurance  could  be  shown  by  parol  for  the 
purpose  of  avoiding  or  superseding  the  stip- 
ulation against  <vther  insurance,  through  the 
application  of  the  principle  Of  estoppel:  and 
Ihe  other,  whether  the  other  stipulation  was 
an  effectual  limitation  upon  the  agent's  au- 
thority.    In  its  opHiion  the  Supreme  Court 
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cites  with  approval  several  of  the  decisions 
of  state  courts  before  mentioned,  particular- 
ly commends  the  ruling  in  the  two  New  Jer- 
sey cases  that  the  principle  of  estoppel  can- 
not be  invoked  to  defeat  the  rule  which  pre- 
vents the  contradiction  or  alteration  of  writ- 
ten instruments  by  parol,  and  then  pro- 
ceeds ;  **It  mu.st  be  conceded  that  it  is  shown, 
in  the  able  brief  of  the  defendant  in  error, 
that  in  several  of  the  states  the  courts  Ap- 
pear to  have  departed  from  well-settled  doc- 
trines in  respect  both  to  the  incompetency 
of  parol  evidence  to  alter  written  contracts 
and  to  the  binding  effect  of  stipulations  in 
policies  restricting  the  authority  of  the  com- 
pany's agents.  .  .  .  We  do  not  consider 
it  necesdary  or  profitable  to  examine  in  de- 
tail the  decisions  of  the  circuit  courts  or  of 
the  circuit  courts  of  appeals.  It  is  sufficient 
for  our  present  purpose  to  say  that  the  cir- 
cuit court  of  appeals  for  the  seventh  cir- 
cuit has  held  consistently  to  the  doctrines 
on  this  subject  laid  down  by  the  English 
and  American  courts  generally  (United 
Firemen's  Ins.  Co,  v.  Thomas,  47  L.R.A.  450, 
27  C.  C.  A.  42,  53  U.  S.  App.  517,  82  Fed. 
406),  and  that  the  court  of  appeals  for  the 
eighth  circuit  in  the  present  case  has,  by  a 
majority  of  its  members,  adopted  and  ap- 
plied the  view  that  a  written  contract  may, 
in  an  action  at  law,  be  changed  by  parol 
evidence;  and  that  such  clauses  as  restrict 
the  power  of  agents  of  insurance  companies 
to  contract  otherwise  than  by  some  writing 
should  be  given  effect,  if  at  all,  as  they  re- 
spect such  modifications  of  a  policy  as  are 
made,  or  attempted  to  be  made,  after  it 
has  been  delivered  and  taken  effect  as  a 
valid  instrument,  and  should  not  be  con- 
sidered as  having  relation  to  acts  done  by 
the  company  or  its  agents  at  the  inception 
of  the  contract.  41  C.  C.  A.  207,  101  Fed. 
77.  In  such  divergence  of  decisions,  we  have 
deemed  it  proper  to  have  the  present  case 
brought  before  us  by  a  writ  of  certiorari. 
As  to  the  fundamental  rule  that  written 
contracts  cannot  be  modified  or  changed  by 
parol  evidence,  unless  in  cases  where  the 
contracts  are  vitiated  by  fraud  or  mutual 
mistake,  we  deem  it  sufficient  to  say  that 
it  has  been  treated  by  this  court  as  invari- 
able and  salutary.  The  rule  itself  and  the 
reasons  on  which  it  is  based  are  adequately 
stated  in  the  citations  already  given  from 
the  standard  works  of  Starkie  and  Green - 
leaf.  Policies  of  fire  insurance  in  writing 
have  always  been  held  by  this  court  to  be 
within  the  protection  of  this  rule.'* 

Prior  decisions  of  that  court  are  then  re- 
viewed, including  Union  Mut.  L.  Ins.  Co.  v. 
Wilkinson,  and  it  is  said  (pages  361,  364  of 
183  U.  B.,  pages  234,  238  of  46  L.  ed..  and 
pages  163,  154  of  22  Sup.a.Kep.:  "What, 
then,  are  the  principles  sustained  by  the  au- 
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thorities  and  applicable  to  the  case  in  hand? 
They  may  be  briefly  stated  thus:  That  con- 
tracts in  writing,  if  in  imambiguous  terms, 
must  be  permitted  to  speak  for  themselves, 
and  cannot  by  the  courts,  at  the  instance  of 
one  of  the  parties,  be  altered  or  contradicted 
by  parol  evidence,  unless  in  case  of  fraud  or 
mutual  mistake  of  facts;  that  this  principle 
is  applicable  to  cases  of  insurance  contracts 
as  fully  as  to  contracts  on  other  subjects; 
.  .  .  that  it  is  competent  and  reasonable 
for  insurance  companies  to 'make  it  matter 
of  condition  in  their  policies  that  their^ 
agents  shall  not  be  deemed  to  have  author- 
ity to  alter  or  contradict  the  express  terms 
of  the  policies  as  executed  and  delivered; 
that  where  fire  insurance  policies  contain 
provisions  whereby  agents  may,  by  writing 
indor&cd  upon  the  policy  or  by  writing  at- 
tached thereto,  express  the  company's  as- 
sent to  other  insurance,  such  limited  grant 
of  authority  is  the  measure  of  the  agent's 
power  in  the  matter;  and,  where  such  limi- 
tation is  expres.sed  in  the  policy  executed 
and  accepted,  the  insured  is  presumed,  as 
matter  of  law,  to  be  aware  of  such  limita- 
tion. .  .  .  This  case  is  an  illustration  of 
the  confusion  and  uncertainty  which  would 
be  occasioned  by  permitting  the  introduction 
of  parol  evidence  to  modify  written  con- 
tracts, and  by  approving  the  conduct  of 
agents  and  persons  applying  for  insurance 
in  disregarding  the  express  limitations  put 
upon  the  agents  by  the  principal  to  be  af- 
fected. It  should  not  escape  observation 
that  preserving  written  contracts  from 
change  or  alteration  by  verbal  testimony  of 
what  took  place  prior  to  and  at  the  time 
the  parties  put  their  agreements  into  that 
form  is  for  the  benefit  of  both  parties.  In 
the  present  case,  if  the  witnesses  on  whom 
the  plaintiff  relied  to  prove  notice  to  the 
agent  had  died,  or  had  forgotten  the  circum- 
stances, he  would  thus,  if  he  had  depended 
to  prove  his  contract  by  evidence  extrinsic 
to  the  written  instrument,  have  found  him- 
self unable  to  do  so.  So,  on  the  other  side, 
if  the  agent  had  died,  or  his  memory  had 
failed,  the  defendant  company  might  have 
been  at  the  mercy  of  unscrupulous  and  in- 
terested witnesses.  It  is  not  an  answer  to 
say  that  sucli  ditliculties  attend  other  trans- 
actions and  negotiations;  for  it  is  the 
knowledge  of  the  inconveniences  that  at- 
tend oral  evidence  that  has  led  to  the  custom 
of  pirtting  important  agreements  in  writing 
and  to  the  legal  doctrine  that  protects  them, 
w^hen  so  expressed  and  when  no  fraud  or 
mutual  mistake  exists,  from  being  changed 
or  modified  by  the  testimony  of  witnesses 
as  to  conversations  and  negotiations  that 
may  never  havQ  taken  place,  or  the  real 
nat\ire  and  meaning  of  which  may  have  fad- 
ed from  recollection." 
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Thus,  the  opinion  shows  that  both  of  the 
questions  presented  in  the  case  were  delib- 
erately determined  by  the  Supreme  Court, 
after  full  consideration  of  its  prior  decisions 
and  of  the  conflicting  decisions  in  the  state 
courts;  that,  in  respect  of  the  first  question, 
it  was  held  that,  in  the  absence  -of  fraud  or 
mutual  mistake,  unambiguous  written  con- 
tracts must  be  permitted  to  speak  for  them- 
selves, and  cannot,  at  the  instance  of  one  of 
the  parties,  be  altered  or  contradicted  by 
parol  testimony;  and  that  the  theory  that 
such  testimony,  although  not  competent  to 
alter  or  contradict  the  contract,  may  yet  be 
received  for  the  purpose  of  raising  an  es- 
toppel in  pais,  is  a  mere  evasion  of  the  true 
rule,  and  wholly  untenable.  While  that  rul- 
ing is  determinative  of  the  present  cases, 
there  are  also  decisions  of  this  court  which 
would  lead  to  the  same  result.  Thus,  in 
Laclede  Fire-Brick  Mfg.  Co.  v.  Hartford 
Steam -Boiler  Inspection  &  Ins.  Co.  9  C.  C. 
A.  1,  3,  8,  19  U.  S.  App.  610,  60  Fed.  351,  353, 
358,  there  was  proof  that  the  inspector, 
through  whom  a  policy  was  obtained  insur- 
ing seven  boilers  against  explosion,  had  stat- 
ed to  the  insured,  in  advance  of  the  issuing 
of  the  policy,  that  if  additional  boilers  were 
obtained,  but  not  more  than  seven  were 
used  at  the  same  time,  the  risk  would  be 
no  greater  and  the  policy  would  cover  the 
additional  boilers;  but  it  was  held  that 
there  was  no  liability  under  the  policy  for 
the  explosion  of  an  after-acquired  boiler, 
and  that  the  inspector's  statement  *'was 
merged  in  the  written  contract  evidenced 
by  the  policy,  and  waa  not  available  to  the 
plaintiff  either  as  a  representation,  an  agree- 
ment, or  an  estoppel."  So,  also,  in  Travelers' 
Ins.  Co.  V.  Henderson,  16  C.  C.  A.  390,  395, 
32  U.  S.  App.  536,  540,  69  Fed.  762,  768, 
which  was  a  suit  in  equity  to  reform  a  pol- 
icy, it  was  held:  "Where  the  class  of  risks 
intended  to  be  insured  against  is  clearly  de- 
scribed in  the  policy,  and  the  assured  has 
a  full  and  fair  opportunity  to  read  the  in- 
strument, the  company  will  not  be  bound  by 
representations  made  by, its  agent,  in  good 
faith,  that  the  policy  covers  risks  that  are 
not  in  fact  within  its  provisions." 

In  other  cases  it  has  been  6ften  stated 
that,  in  the  absence  of  fraud  or  mutual  mis- 
take, no  representation,  promise,  or  agree- 
ment made,  or  opinion  expressed,  in  the  pre- 
vious parol  negotiations,  as  to  the  terms  or 
legal  effect  of  the  resulting  written  contract, 
can  be  permitted  to  prevail,  either  in  law  or 
in  equity,  over  the  plain  provisions  and 
proper  interpretation  of  the  contract.  Wil- 
son V.  New  United  States' Cattle -Ranch  Co. 
20  r.  C.  A.  244,  36  U.  S.  App.  634,  73  Fed. 
994:  McKinley  v.  Williams,  20  C.  C.  A.  312, 
36  U.  S.  App.*  749,  74  Fed.  94;  Green  v.  Chi- 
cago &  N.  W.  R.  Co.  35  C.  C.  A.  08,  92  Fed. 
4L.R.A.(N.S.) 


•  873;  Union  Selling  Co.  v.  Jones,  63  C  C.  A. 

'224,  128  Fed.  672;  Kilby  Mfg.  Co.  v.  Hinih- 

j  man-Renton  Fire  Proofing  Co.  66  C.  C.  a. 
67,  132  Fed.  957;  Rucker  v.  Holies,  67  C.  C. 
A.  30,  34,  133  Fed.  858;  Davis  Calyx  Drill 
Co.  v.  Mallory,  69  LH.A.  973,  09  C.  C.  A. 
662,  137  Fed.  332.  >^ 

The  decisions  cited  exhaust  the  argument 
upon  the  subject.  Nothing  could  be  added 
to  what  they  contain.  Because  of  the  error 
in  admitting  parol  testimony  which  enabled 
the  insured  to  recover  on  policies  different 
from  those  which  the  parties  had  made  for 
themselves,  and  because  of  the  error  in  re- 
fusing to  direct  verdicts  for  the  defendant < 

I  upon   the  evidence   properly   admitted,   the  / 
judgments  are  reversed,  with  directions  lo/ 
grant  a  new  trial  in  both  cases. 


ILLINOIS  SUPREME  COURT. 

WATERMAN  HALL,  Appt., 

V. 

ALBERT  H.  WATERMAN  et  aL 
(220  111.  569,  77  N.  E.  142.) 

Adverse  possession  under  cotenant. 

1.  One  entering  into  possession  of  real 
estate  under  a  will  and  deed  from  testator's 
executors  purporting  to  convey  the  entire 
tract  may  secure  title  by  adverse  posses- 
sion against  cotenauts  of  the  testator. 
Same — quitclaim  deed  as  color  ot  title. 

2.  A  quitclaim  deed  which  purports  to 
convey  the  entire  interest  in  a  parcel  of  land 
is  good  color  of  title  upon  which  to  found 
a  title  by  adverse  possession. 

Same — against  trust. 

3.  An  adverse  title  to  real  estate  may 
be  secured  against  a  trust  where  the  pos- 


Case   Note. — Quitclaim   deed  as   color  of 
title  for  purposes  of  adverse  possession. — 
In  many,  if  not  most,  jurisdictions,  title  by 
adverse  possession  may   be  acquireu  by  a 
possession  actually  and  notoriously  adverse 
for  a  sufficient  length  of  time,  even  though 
the  original  entry  was  not  under  color  of 
I  title.    JSut  even  in  those  jurisdictions  entry 
I  and  claim  under  color  of  title  frequently  op- 
erates to  reduce  the  period  of  adverse  pos- 
session otherwise  necessary  to  bar  the  legal 
title  or  to  extend  the  territorial  limits  of 
possession,  and,  in  some  cases,  to  rebut  the 
presumption  that  the  actual  possession  was 
m  subordination  to  the  le^iral  title,  or  to  sup- 
ply the  lack  of  other  evidence  of  its  adverse 
character.     A  quitclaim   deed   is   generally 
held  to  be  sufficient  to  constitute  color  of 
title  for  any    of    these    ^'arious    purposes. 
Thus,  in  Varker  v.  Newberry,  83  Tex.  428, 
18  S.  W.  815,  the  court  said  that  the  essen- 
I  tial  requisites   of  a  deed  necessary  as  the 
I  foundation  of  the  five-years  plea  of  limita- 
I  tions  are  that  it  shall  *n>y  its  own  terms,  or 
with  such  aid  as  the  law  requires,  assume 
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session  u  taken  under  a  conveyance  from 

one  claiming  adversely  to  the  creator  of  tho 

trust. 

Tmat — interest  of  remainder-man. 

4.  A  conveyance  of  land  to  trustees  for 
a  period  of  years,  at  the  expiration  of  which 
it  is  to  be  conveyed  to  testator's  heir8,  vests 
a  present  estate  in  the  heirs,  subjeta  to  the 
chattel  interest  of  the  term. 

Barring  trust  estate — effect  on  remainder. 

5.  The  barring  by  the  statute  of  limita- 
tions of  a  legal  estate  conveyed  to  trustees 
for  a  term  of  years  by  possession  held  ad- 
versely to  the  trust  will  apply  to  the  whole 
estate,  so  as  to  prevent  a  recovery  by  those 
entitled  to  possession  at  the  termination  of 
the  trust  period. 

Adverse  possession — ^ignorance  of  true  owner. 

6.  Ignorance  on  the  part  of  the  true 
owner  of  title  to  real  estate  does  not  pre- 
vent the  acquisition  of  a  title  adverse  to  it. 


Same — defects  in  record  title. 

7.  Defects  in  the  record  title  of  one  in? 
possession  of  real  estate  in  good  faith  under 
color  of  title  will  not  prevent  his  obtaining 
a  title  by  adverse  possession. 

(Wilkin,  J.,  dissents.) 

(February  21,  1906.) 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  DeKalb  County 
partitioning  certain  real  estate.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Games,  Dunton,  &  Faissler,  for 
appellant: 

A  quitclaim  deed  is  good  color  of  title, 

Saflford  V.  Stubbs,  117  El.  389,  7  N.  E.  653; 
Glos  V.  Furman,  164  HI.  585,  46  N.  E.  1010; 
HoUoway  v.  Clark,  27  111.  483;  McConnel  v. 


and  purport  to  operate  as  a  conveyance;" 
iiiid  held  that  a  quitclaim  deed  fulfils  these 
requisites.  The  court  said,  arguendo  and  by 
way  of  distinction,  "that  the  rule  that  a 
purchaser  who  takes  only  such  interest  as 
is  conveyed  by  a  quitclaim  deed  technically 
cannot,  under  that  character  of  conveyance, 
be  protected  as  a  purchaser  in  good  faith, 
etc.,  has  no  application  where  such  deed  is 
made  the  basis  of  the  five -years  plea  of  lim- 
itation." 

In  McDonough  v.  Jefferson  0>unty,  79 
Tex.  535,  15  S.  W.  490,  counsel  contended 
that  a  quitclaim  deed  purporting  to  convey 
the  ''right,  title,  and  interest"  of  the  grant- 
or would  not  support  a  title  under  the  five- 
years  statute  of  limitations;  but  the  court 
said  that,  under  the  facts  of  the  case,  the 
objection  to  the  introduction  of  the  deed  was 
properly  overruled.  What  the  facts  of  the 
case  were  to  which  the  court  referred  does 
not  appear  from  the  report  of  the  case. 

.A  quitclaim  deed  taken  in  good  faith  is 
sufficient  color  of  title  upon  which  to  sup- 
port title  by  adverse  possession  for  seven 
years,  under  the  Georgia  statute.  Castle- 
berrv  v.  Black,  58  Ga.  386;  Johnson  v.  Girt- 
man,  116  Ga.  794,  42  8.  E.  96. 

And  a  quitclaim  deed  is  color  of  title,  so 
that  possession  thereunder,  accompanied  by 
payment  of  taxes  for  seven  successive  years, 
will  bar  a  recovery  by  the  owners  of  the 
legal  title  under  the  Illinois  seven-years 
statute  of  limitations.  McConnel  v.  Street, 
17  111.  253;  HoUoway  v.  Qark,  27  111.  483; 
Winslow  V.  Cooper,  104  HI.  236. 

And  Safford  v.  Stubbs,  117  111.  389,  7 
N.  E.  663,  holds  that  a  quitclaim  deed  of  all 
the  grantor's  "right,  title,  interest,  estate, 
claim,  and  demand,"  executed  to  one  having 
no  notice  that  the  grantor's  title  was  lim- 
ited to  an  estate  for  life,  constitutes  a  good 
color  of  title  to  support  a  title  by  adverse 
possession  under  the  seven-years  statute  of 
limitation  against  the  remainder -men,  if 
accepted  in  good  faith  and  accompanied  by 
payment  of  taxes. 

But  it  was  held  in  Busch  v.  Huston,  75 
OL  343,  that  a  quitclaim  deed  purporting  to 
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convey  merely  the  ''right,  title,  interest,  and 
estate"  of  the  grantor  is  color  of  title  only 
to  the  extent  of  the  grantor's  interest, — in 
this  case  an  undivided  fractional  interest; 
and  therefore  will  not  support  a  title  by  ad- 
verse possession  against  the  cotenants  of  the 
grantor.  The  court  said,  in  effect,  that,  if 
the  deed  had  purported  to  convey  the  land 
in  controversy,  and  not  merely  the  interest 
of  the  grantor  therein;  and  had  been  ac- 
cepted and  acted  on  in  good  faith,  and  fol- 
lowed by  payment  of  taxes, — it  would  have 
supported  a  title  by  adverse  possession  un- 
der that  statute. 

In  Laraway  v.  Zenor,  100  Iowa,  181,  69  N. 
W.  416,  it  was  held  that  a  quitclaim  deed 
from  husband  to  wife  of  land  in  which  she 
knew  his  only  interest  was  under  an  exec- 
utory contract  to  purchase,  which  was  sub- 
sequently forfeited  by  failure  to  comply 
with  the  conditions  thereof,  does  not  furnish 
color  of  title  upon  which  to  base  ownership 
by  adverse  possession. 

A  quitclaim  deed  constitutes  color  of  title 
which  will  operate  to  make  actual  occu- 
pancy of  a  part  of  the  tract  described  con- 
structive possession  of  the  entire  tract  for 
the  purposes  of  adverse  possession.  Swift 
V.  Mulkey,  14  Or.  59,  12  Pac  76. 

And  this  is  true  of  an  unrecorded  quit- 
claim deed  purporting  to  convey  all  of  the 
right  and  title  which  the  grantor  has  under 
a  tax  collector's  deed.  Minot  v.  Brooks,  16 
N.  H.  374:  vVells  v.  Jackson  Iron  Mfg.  Co. 
47  N.  H.  236,  90  Am.  Dec  576. 

But  a  quitclaim  deed  is  not  color  of  title 
to  land  other  than  that  actually  described 
therein.  Archer  v.  Beihl,  69  C.  Cl  A.  101. 
136  Fed.  113;  Woods  v.  Banks,  14  N.  H.  101. 

Hence  deeds  releasing  and  quitclaiming 
the  grantor's  rights  in  lots  in  the  "second 
and  third  division  right  of  Abel  Camp"  are 
not  color  of  title  to  a  particular  lot  in  such 
second  division,  as  to  which  it  does  not  ap- 
pear that  the  grantors  ever  had  title,  or 
were  in  possession.    Woods  v.  Banks,  supra. 

In  Knight  v.  Campbell,  76  Iowa,  730,  39 
N.  W.  820.  the  question  was  whether  a  stat- 
ute by  which  possession  imder  the  former 


;96 


MINNESOTA  SUPREME  COURT. 


Nov., 


85  S.  W.  46,  it  was  held  that  minor  chil- 
dren were  not  entitled  to  enforce  partition 
of  a  homestead  set  apart  to  the  widow,  un- 
der Sayles'a  (Tex.)  Civ.  Stat.  art.  2067. 
The  court  said:  "If  she  should  fail  to  use 
it  for  business  purposes  within  such  time  as 
to  indicate  that  she  had  abandoned  the  same, 
and  did  not  intend  to  use  it  for  such  pur- 
pose, then  the  appellants  would  be  entitled 
to  recover  their  interest,  and  to  have  a  par- 
tition of  the  same." 

Where  a  widower  remarried,  and  his  chil- 
dren ceased  to  be  members  of  his  family,  it 
was  held  that  they  could  not  obtain  a  parti- 
tion of  a  homestead  acc^uired  by  the  sepa- 
rate means  of  their  father,  and  which  was 
set  apart  to  the  widow  and  children  of  the 
second  man-iage,  notwithstanding  such  widow 
had  removed  from  the  premises.  Foreman 
V.  Mcroney,  62  Tex.  723.  The  court  said: 
"The  homestead,  therefore,  is  not  to  be 
likened  to  prison  bounds,  within  which  the 
family  must  always  remain,  but  to  a  sanc- 
tuary, to  which  they  may  always  return. 
And  an  abandonment  is  accomplished,  not 
by  going  away  without  any  intention  of  re- 
turning at  any  particular  time  in  the  future, 
but  by  going  away  with  thf  definite  inten- 
tion never  to  return  at  all." 

And  the  homestead  waw  held  not  to  be 
Hubjoct  to  partition  where  it  was  the  duty  of 
tha  court  to  protect  the  minors  by  an  order. 

So,  where  a  husband  and  wife  were  di- 
vorced, and  the  mother  was  allowed  the  cus- 
tody of  the  minor  children,  and  the  father 
died  leaving  a  will,  and  his  executor  sold 
his  property,  it  wa.s  held  that  the  interest  of 
the  minor  oliildren,  claimed  through  their 
guardian,  was  not  .subject  to  partition.  Hall 
V.  Fields.  81  Tox.  553,  17  S.  W.  82.  The 
court  said:  "Under  the  facts  of  this  case, 
it  is  the  duty  of  the  court  to  set  apart  the 
homestead  in  its  entirety  to  the  minors  for 
their  use  and  occupation  with  thoir  guard- 
ian. We  know  of  no  law  which  would  au- 
thorize the  setting  apart  of  a  portio*  of  the 
homestead,  and  do  not  so  construe  the  Con- 
stitution. It  is  treated  as  an  entirety,  and  is 
not  subject  to  partition  'so  long  as  the 
guardian  of  the  minor  children  of  the  de- 
ceased may  be  permitted,  under  the  order 
of  the  proper  court  having  jurisdiction,  to 
use  and  occupy  the  same.*  How  long  she 
may  be  permitted  to  do  this  is  a  question  for 
determination  hereafter  by  the  court,  on 
proper  application  made  to  it  showing  that 
the  reason  for  such  use  and  occupation  no 
longer  exists,  and  whenever  a  proper  case 
may  arise." 

After  the  death  of  the  father  and  mother, 
it  was  held  that,  in  order  to  protect  the  u.sc 
and  occupation  of  the  homestead,  by  the 
minor  children,  from  partition  at  the  suit 
of  other  tenants  in  common,  it  should  be 
done  through  the  agency  of  the  guardian  un- 
der an  order  of  the  probate  court  having  ju- 
risdiction. Osbom  V.  Osbom,  76  Tex.  494, 
13  S.  W.  538.  The  court  said:  "We  think 
the  court  erred  in  holding  that  the  land  was 
not  subject  to  partition,  and  in  decreeing  the 
use  of  it  to  defendant  during  his  minority. 
But,  while  we  decide  that  the  fact«  pre- 
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sented  in  this  case  did  not  entitle  appellee 
to  judgment  in  his  favor,  we  are  not  to  be 
understood  as  holding  that  in  such  a  caj«e 
the  minor  is  without  remedy.  Being  under 
disability  and  not  able  to  protect  his  rights, 
the  court  should  protect  him.  We  are  there- 
fore of  o{>inion  that  when^  in  a  case  like  this, 
a  partition  of  the  homestead  is  sought 
among  the  children  of  the  deceased,  and  it 
appears  that  the  minor  has  never  had  a 
guardian,  and  the  probate  court  has  never 
determined  his  right  to  occupy  it,  it  is  the 
duty  of  the  court  to  arrest  the  proceedings, 
and  suspend  further  action  in  the  case  until 
the  county  court  shall  appoint  a  guardian 
and  determine  whether  or  not  he  shall  be 
permitted  to  occupy  and  use  it  for  his 
ward." 

But,  where  the  guardian  of  the  minors 
failed  to  ask  for  a  court  order  protecting 
their  interest,  the  homestead  was  held  suh- 
ject  to  partition. 

So,  where  the*  guardian  of  minor  children, 
after  the  death  of  both  parents,  failed  to 
apply  to  the  probate  court  for  permission  to 
occupy  the  land,  it  was  held  that  the  home- 
stead was  subject  to  partition  among  the 
heirs,  under  Tex.  Const,  art.  18,  f  52. 
Powell  V.  Naylor,  32  Tex.  Civ.  App.  340,  74 
S.  W.  338.  The  court  said:  "When  a 
guardian  has  been  appointed,  the  failure  of 
the  guardian  to  ask  the  permission  of  the 
court  to  use  and  occupy  the  homestead  for 
his  ward,  or  the  failure  or  refusal  of  the 
court  to  grant  such  order,  can  form  no 
groimd  for  a  refusal  to  partition  the  land." 

And  under  Tex.  Civ.  Stat.  art.  2057,  pro- 
viding, as  in  the  Constitution,  that  the 
homestead  shall  not  be  partitioned  during 
the  lifotime  of  the  widow  so  long  as  she  oc- 
cupies the  same,  or  so  long  as  the  guardian 
of  minor  children  may  be  permitted  to  use 
and  occupy  the  same,  and  art.  2058,  provid- 
ing that  when  the  widow  dies  or  does  not 
use  the  homestead,  and  when  the  court  does 
not  permit  the  giuirdian  of  minor  children 
to  use  the  same,  it  may  be  partitioned, — it 
was  held  tlmt,  where  the  husband  and  wifo 
both  died,  and  the  countj'  court  found  that  it 
was  to  the  best  interest  of  the  minors  that 
they  should  not  occupy  the  homesteatl,  Uio 
heirs  were  entitled  to  a  partition.  Garri>>on 
V.  Ferguson  (Tex.  Civ.  App.)  54  S.  W.  247. 
This  was  on  the  ground  that  it  was  discre- 
tionary with  the  county  court,  nnd  that  it** 
action  was  not  an  abuse  of  discretion. 

But  where  an  order  of  occupancy  by  the 
minors  was  made,  the  homestead  was  held  to 
be  liable  to  partition,  subject  to  such  riglit 
of  occupancj'. 

In  Hudgins  v.  Sansom,  72  Tex.  229,  10 
S.  W.  104,  where  an  order  had  been  made 
for  the  occupancy  of  the  homestead  by  the 
guardian  of  minor  devisees,  it  was  held  that 
the  estate  could  be  partitioned,  subject  to 
such  right  of  occupancy:  saying:  "Thi< 
right  to  occupy  is  the  sole  right  which  it 
was  the  purpose  to  protect  by  the  provision 
of  the  Constitution  quoted,  and  the  partition 
of  an  entire  estate  of  which  a  homestead 
may  be  a  part,  which  does  not  take  away 
this   right,   neither   contravenes   the    >pirU 


1906. 


GRACE  V.  GRACE. 


797 


nor  the  letter  of  that  instrument."  Tex. 
Const,  art.  16,  §  52,  providing  for  the  de- 
s.coiit  and  distribution  of  the  homestead, 
And  that  it  shall  not  be  partitioned  among 
the  heirs  during  the  lifetime  of  the  sur- 
viving husband  or  wife,  so  long  as  the  sur- 
vivor may  elect  to  use  or  occupy  the  same 
us  a  homestead,  or  so  long  as  the  guardian 
of  minor  children  of  the  deceased  may  be 
permitted,  under  the  order  of  the  court,  to 
use  or  occupy  it,  was  constniod;  saying: 
"It  is  a  partition  of  the  homestead  that  is 
forbidden;  but  it  does  not  follow  from  this 
that  in  tiie  partition  of  an  estate  the  home- 
stead may  not  enter  into  the  partition  if 
that  may  be  made  without  defeating  the 
right  of  the  surviving  wife,  husband,  or  chil- 
dren to  occupy  the  homestead,  as  under  the 
Constitution  they  are  entitled  to  occupy." 

The  homestead  was  held  to  be  subject  to 
partition  where  both  husband  and  wife  were 
^ead,  and  there  were  no  minors,  in  Simms  v. 
Ilixon  (Tex.  Civ.  App.)  6.5  S.  W.  36. 

An  adult,  being  the  only  child  of  de- 
ceased parents,  was  held  not  entitled  to  re- 
sist a  partition  of  the  homestead,  sought  by 
other  heirs,  under  Tex.  Rev.  Stat.  §  2057, 
providing  that  the  homestead  shall  not  be 
partitioned  among  the  heirs  during  the  life- 
time of  the  widow,  or  so  long  as  she  elects  to 
use  or  occupy  the  same  as  a  homestead,  or 
no  long  as  the  guardian  of  minor  children 
may  be  permitted,  under  an  order  of  the 
court,  to  use  the  same.  White  v.  Small,  22 
Tex.  Civ.  App.  319,  54  S.  W.  915. 

b.  Conveyance  or  abandonment. 

A  conveyance  or  abandonment  of  the 
homestead  by  the  husband  and  wife^  or  sur- 
vivor, was  held  to  authorize  a  partition. 

So,  under  Tex.  Const,  art.  16,  §  52,  pro- 
viding that,  on  the  death  of  the  husband  or 
wife,  the  homestead  shall  descend  and  vest 
as  other  property,  and  shall  be  governed 
by  the  same  law  of  descent  and  distribution, 
but  shall  not  be  partitioned  among  the  heirs 
«o  long  as  the  survivor  may  elect  to  use  or 
occupy  it  as  a  homestead, — it  was  held  that, 
on  tiie  death  of  the  wife,  who  owned  the 
homestead,  her  land  vested  in  her  daughter, 
subject  to  the  right  of  the  husband  to  occupy 
the  same  as  a  homestead.  It  was  furtlier 
held  that  the  abandonment  of  the  homestead 
deprived  him  of  all  homestead  right,  which 
he  could  not  resume  at  his  pleasure.  Moss 
▼.  Smith,  29  Tex.  Civ.  App.  458,  68  S.  W. 
533.  In  this  case,  as  tliere  was  no  prayer 
for  partition,  the  trial  court  erred  in  order- 
ing it. 

And  where  the  widow  was  entitled,  under 
the  Texas  Constitution,  to  retain  the  posses- 
sion of  the  homestead  durincr  her  life  as  long 
as  she  chose  to  occupy  it,  it  was  held  that 
she  had  the  right  to  abandon  the  use  of  it 
as  a  homestead,  when  it  would  become  sub- 
ject to  partition,  as  other  property;  and 
that  filing  a  suit  for  partition  was  a  waiver 
of  the  homestead;  and  that  she  could  not 
then  ask  the  court  to  set  it  aside  as  exempt. 
Moore  v.  Moore,  89  Tex.  29,  33  S.  W.  217. 

And  where  a  husband  and  wife  convcvcd 
4L.R.A.(N.8.) 


an  undivided  interest  in  the  homestead,  it 
was  held  that  the  purchaser  became  a  tenant 
in  common,  and  was  entitled  to  a  partition. 
Ferguson  v.  Reed,  45  Tex.  574.  The  court 
said :  "The  objection  that  the  land  is  a  part 
of  appellant's  homestead  resolves  itself  into 
the  assertion  of  this  broad  proposition,  that, 
where  there  is  not  more  than  200  acres  in 
the  entire  tract,  if  one  tenant  in  common 
goes  into  possession  and  resides  upon  the 
land  with  his  family,  it  becomes  his  home- 
stead, and  a  partition  cannot  be  had  at  the 
instance  of  the  other  part  owners  through 
the  court.  And  especially  is  this  the  case 
when,  from  its  nature,  the  property  itself 
is  not  susceptible  of  an  actual  division.  The 
constitutional  inhibition  against  the  forced 
sale  of  homesteads,  it  is  believed,  has  no  ap- 
plication to  such  a  case,  and  can  be  given 
no  such  unreasonable  and  inequitable  con- 
struction. The  right  of  the  occupant,  in 
whatever  light  we  regard  it,  can  only  ex- 
tend, as  between  the  cotenants,  to  his  part 
of  the  land.  No  right  of  homestead  can  at- 
tach to  land  which  he  does'  not  own.  Cer- 
tainly it  would,  iif  effect,  do  so  if,  by  reason 
of  his  homestead  claim,  he  could  deprive  the 
other  cotenants  of  the  use  and  enjoyment  of 
their  parts  of  it." 

3.  Homestead  in  community  property. 

a.  Generally. 

A  community  homestead,  on  the  death  of 
a  husband  or  wife,  is  subject  to  occupancy 
by  the  survivor.  When  such  survivor  remar- 
ries and  afterwards  dies,  the  heirs  of  the 
first  decedent  are  entitled  to  partition  of  one 
half  which  descends  to  them,  and  the  sur- 
vivor of  the  second  marriage  is  entitled  to  a 
homestead  in  the  remainder,  which  is  not 
subject  to  partition  so  long  as  occupie<l. 

Children  of  a  first  wife  -have  been  held  en- 
titled to  a  partition  of  their  mother's  in- 
terest in  community  homestead  as  against 
the  widow  of  their  father  by  a  second  mar- 
riage. 

So,  where  a  husband  and  wife  had  a  home- 
stead on  community-  property,  and  the  wife 
died  and  the  husband  remarried,  it  was  held 
that  while  he  was  Mving  he  had  a  homestead, 
and  th«  children  could  not  have  the  same 
partitioflcd;  but  upon  his  death  the  land  of 
the  children,  inherited  from  their  mother, 
was  no  longer  subject  to  homestead  rights, 
and  the  homestead  of  the  second  wife  must 
come  from  the  estate  of  the  decedent. 
Crocker  v.  Crocker,  19  Tex.  Civ.  App.  296, 
46  S.  W.  870. 

A  husband  and  wife  owned  community 
property.  On  the  death  of  the  wife  the  hus- 
band remarried,  and  afterwards  died  leaving 
his  second  wife  in  possession  of  the  home- 
stead. It  was  held  that  on  the  death  of 
their  father  the  children  were  entitled  to  a 
partition  of  their  interest  in  the  land  de- 
rived through  their  mother,  and  this  irre- 
spective of  the  question  of  homestead. 
Pressley  v.  Robinson,  57  Tex.  453.  This  case 
was  distinguished  in  Foreman  v.  Meroney, 
62  Tex.  723,  on  the  ground  that  in  the  for- 
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mer  case  the  homestead  was  the  community 
property  of  the  husband  and  his  first  wife, 
and  her  interest  passed  upon  his  death  to 
the  cbildren  of  ttie  marriage.  The  jourt 
said:  "The  second  wife  had  no  children. 
Here  the  homestead  was  the  separate  prop- 
erty of  the  hudband.  The  second  wife  with 
her  children  has  the  same  interest  in  the 
property  which  was  possessed  by  the  first. 
The  plaintiffs  are  not  claiming  as  the  heirs 
of  their  mother,  but  of  their  father." 

The  homestead  of  a  second  wife  and  chil- 
dren, after  assigning  the  part  descending  to 
the  heirs  of  the  first  wife,  was  held  not  sub- 
ject to  partition  so  long  as  the  widow  chose 
to  occupy  it.  McDougal  v.  Bradford,  80 
Tex.  558*  16  S.  W.  619.  In  this  case  a 
widower  having  community  property,  and 
not  a  homestead,  had  children  by  his  fir»t 
wife,  remarried  and  had  other  children,  and 
afterwards  died. 

A  decedent  left  children  by  his  first  wife 
and  a  widow,  and  the  homestead  was  encum- 
Itered,  which  debt  was  paid  by  his  adminis- 
trator, and  the  widow  was  allowed  money  in 
lieu  of  the  Iramestead,  to  \>e  paid  after  com- 
munity debts  of  the  first  marriage  were  all 
paid.  It  was  held  that  the  interest  of  the 
heirs  of  the  first  wife  could  not  be  dimin- 
ished for  the  widow;  that  the  heirs  of  the 
first  wife  would  take  nothing  if  the  com- 
niunitv  debts  exceeded  tlie  entire  value; 
that,  if  there  was  an  excess  in  value  over 
debts,  each  heir  of  the  first  wife  was  en- 
litled  to  his  proportionate  share  of  the  ex- 
cess; that  the  widow  should  be  paid  in  full 
if  it  could  be  done  with  the  remainder;  and 
that  the  balance  should  be  distributed  to 
the  husband's  heirs.  Hoffman  v.  HofTman, 
79  Tex.  189,  14  S.  W.  916,  16  S.  W.  471.  The 
court  said:  "In  this  case,  the  residence  of 
the  deceased  not  being  in  a  condition,  as  to 
the  title,  to  be  treated  as  a  homestead,  it 
should  be  sold  like  other  unexempted  prop- 
erty. The  allowance  made  to  a  widow  in 
lieu  of  a  homestead  becomes  a  substitute  for 
the  homestead." 

Children  of  the  first  wife  brought  suit 
agninst  the  widow  by  second  marriage  for  a 
partition  of  community  homestead.  It  was 
held  that  they  could  maintain  the  action  as 
to  any  property  inherited  from  their 
mother;  but  as  to  the  homestead  interest  in 
the  balance,  it  was  held  that,  if  the  estate 
was  insolvent,  the  widow  and  minor  children 
took  the  fee,  and  that  neither  could  exclude 
the  other.    Putnam  v.  Young,  57  Tox.  461. 

In  an  action  bj'  heirs  of  a  deceased  hus- 
band for  partition  of  a  community  home- 
stead, the  defense  by  the  widow,  who  was  a 
second  wife^  that  plaintiffs  had  received 
more  than  their  share  by  advancements,  was 
sustained.  It  was  held  that  there  was  not 
more  than  enough  to  satisfy  the  portions  due 
the  children  by  the  second  marriage  after 
deducting  the  homestead,  which  was  not 
subject  to  distribution.  Harris  v.  Reed,  47 
Tex.  52.3. 

The  surviving  husband  or  wife,  in  regard 
to  their  community  homestead,  is  held  en- 
titled to  occupy  the  same,  and  may  resist 
partition. 
4L.R.A.(N.S.) 


So,  it  was  held  that  the  right  of  an  heir 
to  partition  the  homestead  was  subject  to 
the  right  of  its  use  and  occupation  by  the 
surviving  parent  and  minor  children,  and  so 
long  as  it  was  occupied,  whether  by  order  of 
the  probate  court  having  charge  of  the 
minors,  or  not,  it  could  not  be  partitioned  or 
devested  of  its  homestead  character.  Adair 
v.  Hare,  73  Tex.  273,  11  S.  W.  320.  In  this 
case  a  community  homestead  was  occupied 
by  a  widower  and  his  family,  some  of  whom 
were  minors.  One  of  the  daughters  brouglit 
an  action  against  the  father  and  children 
for  partition. 

And  a  widow  ooiMipying  a  community 
homestead  on  partition  with  the  heirs  of  the 
husband  by  a  prior  marriage  was  held  en- 
titled to  have  her  husband's  interest  set 
aside  and  to  retain  the  homestead  so  louff 
as  she  chose  to  occupy  it.  Gilliam  v.  Null, 
58  Tex.  208.  The  court  said:  '^Whilst,  iin- 
der  our  statute  of  descent  and  distributions, 
the  fee  of  the  land  thus  set  apart  ais  a  home- 
stead descended  at  the  death  of  Richard 
Gilliam  to  his  heirs  at  law,  who  are  among 
the  appellees  herein,  yet  it  did  so  subject  to 
the  homestead  rights  of  the  widow.  Const. 
1876,  art.  16,  §  .52.  And  no  partition  of  it 
can  take  place  until  she  ceases  to  occupy  it 
as  a  homestead.  .  .  .  The  Constitution 
refers  in  its  terms  only  to  a  descent  of  the 
land  to  the  heirs  of  one  of  the  spouses  oc- 
cupying it  at  the  time  of  such  death  as  a 
homestead,  and  prohibits  its  partition 
among  the  heirs  of  such  decedent  during  the 
lifetime  of  the  survivor,  or  as  long  as  he 
or  she  may  choose  to  occupy  it  as  a  home- 
stead. In  this  case  the  decedent  was  Rich- 
ard Gilliam,  and  it  was  to  parties  claiming 
as  heirs  of  his  estate  that  the  partition  is 
prohibited,  not  to  those  claiming  an  inter- 
est in  the  land  through  other  titles.  Hence, 
the  appellees  were  not  entitled  to  have  the 
undivided  interest  inherited  by  them  from 
their  father  set  apart  to  them.  But  that 
claimed  by  them  through  their  deceased 
mother  was  derived  by  title  in  which  Kich- 
ard  Gilliam  had  no  interest  al  the  time  <>i 
his  death,  and  wa,«*  subject  to  a  severaneo 
from  the  balance  of  the  land  and  a  partition 
amongst  them."' 

In  Kogcrs  v.  Trevathan,  67  Tex.  4<)G.  3 
S.  W.  569,  where  the  testator  gave  to  each 
of  his  five  children  108  acres  of  a  tract  of 
640  acres,  and  the  remaining  100  acres,  on 
which  the  hoinestea<l  was  situated,  to  hi.«> 
wife  for  life  with  remainder  to  one  of  his 
daughters,  the  court  said :  "The  entire  tract 
of  640  acres,  of  which  the  land  in  contro- 
versy is  a  part,  was  community  property, 
and  of  that  Mrs.  Gallion  owned  one  haff. 
By  the  terms  of  this  will,  as  found,  the 
testator  gave  of  that  tract  to  each  of  his  five 
children  108  acres,  and  the  remaining  100 
acres,  embracing  that  part  used  as  home- 
stead, he  gave  to  his  wife  during  her  life, 
with  remainder  to  Mrs.  Trevathan.  Tliis 
clearly  evidenced  the  intention  of  the  tes- 
tator to  dispose  of  property  which  was  not 
his  own,  and  at  the  same  time  to  confer  upon 
his  wife  a  right  which  she  would  not  have 
if  his  estate  was  solvent;  for,  under  the  law 
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then  in  force^  the  homestead  belonging  to  a 
Kolvent  estate  would  have  been  subject  to 
partition  as  other  real  property."  This  es- 
tate vested  prior  to  the  Constitution  of  1876. 
The  widow,  having  elected  to  take  under  the 
will,  was  held  estopped  by  the  partition 
therein  made  and  adopted  by  her. 

An  agreement  for  partition  has  been  held 
binding. 

In  Watson  v.  Rainey,  69  Tex.  319,  6  S.  W. 
840,  where  the  father  died,  and  the  widow 
and  children  made  an  agreement  for  the  par- 
tition of  his  estate,  the  widow  to  take  half 
of  the  property,  which  was  community,  and 
the  four  children  the  residue,  it  was  held 
that  this  agreement  bound  the  children  to' 
pay  one  half  of  the  debts  of  the  estate  in  so 
far  as  the  share  of  the  estate  received  by 
them  would  do  this,  but  no  farther. 

b.  Abandonment  or  sale. 

In  Texas,  where  the  surviving  husband  or 
wife  abandoned  the  homestead,  the  same  was 
held  to  be  subject  to  partition. 

8o,  where  the  siurvivor  in  community 
homestead  property  abandoned  the  same,  it 
was  held  that  the  heirs  who  took  the  inter- 
est of  the  deceased  were  entitled  to  a  parti- 
tion.   Bell  V.  Schwarz,  37  Tex.  572. 

A  husband  and  wife  occupied  communi- 
ty land,  and  on  the  wife's  death  he  remar- 
ried and  afterwards  died,  and  the  land  was 
divided,  giving  the  children  of  the  first  mar- 
riage 125  acres  as  their  mother's  communi- 
ty interest,  and  the  remainder  was  set  apart 
to  the  widow  and  children  as  a  homestead, 
but  was  abandoned  by  the  widow.  In  a  suit 
for  partition,  by  the  heirs  of  the  first  wife, 
it  was  held  that  the  minor  children  of  the 
second  wife  could  not  claim  any  homestead 
interest  where  there  was  no  order  of  the 
probate  court  setting  it  aside  to  the  guard- 
ian for  occupancy,  under  Tex.  Const.  1876, 
art.  16,  §  52;  and  the  child  of  the  widow  was 
held  entitled  to  her  interest;  and,  as  the 
law  gave  the  surviving  wife  and  minor  chil- 
dren an  absolute  title  in  the  homestead,  the 
wife  had  one  fifth  and  the  four  minor  chil- 
dren four  fifths,  and  on  the  death  of  the 
widow  her  child  was  entitled  to  two  fifths. 
Gaines  v.  Gaines,  4  Tex.  Civ.  App.  408,  23 
S.  W.  466.  This  title  by  descent  attached 
prior  to  the  adoption  of  the  Constitution  of 
1876. 

And  where  a  wife  devised  her  share  in 
community  property  to  her  children,  and  her 
husband  married,  and  the  homestead  wa^i 
set  apart  to  his  widow,  the  children  were  en- 
titled to  a  partition  of  their  share  in  the 
community  property  as  a  homestead;  and, 
where  the  widow  remarried  and  abandoned 
the  homestead,  it  was  held  that  the  heirs 
could  have  the  remainder  of  the  same  par- 
titioned. Craddock  v.  Edwards,  81  Tex.  600, 
17  8.  W.  228. 

The  sale  or  mortgage  of  the  homestead  by 
a  surviving  husband  or  wife,  or  by  husband 
and  wife,  is  lield  to  entitle  the  purchaser  to 
a  partition  as  atrainst  the  heirs. 
4L.R.A.(N.S.) 


So,  where  a  husband  and  wife  owned  a 
homestead  in  community  property,  and  the 
wife  died,  and  the  husband  made  a  deed  of 
trust  on  his  property,  it  was  held  that  the 
purchaser  under  the  deed  of  trust  was  en- 
titled to  a  partition  as  against  the  heirs  of 
the  wife.  It  was  further  held  that  the  hus- 
band had  the  power  to  dispose  of  his  home- 
stead, and  that  the  children  had  no  home- 
stead right  in  the  home  of  their  father  or 
mother,  and  their  homestead  right,  if  any, 
must  be  asserted  by  a  guardian,  if  minors, 
properly  appointed  by  the  court.  Lee  v. 
British  &  A.  Mortg.  Co.  25  Tex.  Civ.  App. 
481,  61  S.  W.  134. 

And  where  a  widow  conveyed  community 
homestead  in  satisfaction  of  community 
debts,  it  was  held  that  the  land  was  subject 
to  partition  at  the  instance  of  the  purchaser, 
notwithstanding  the  heirs  were  entitled  to 
a  homestead  in  the  husband's  share  of  the 
land.  King  v.  Summerville  (Tex.  Civ. 
App.)  SO  S.  W.  1050,  Affirmed  in  98  Tex. 
332,  83  S.  W.  680.  The  court  said:  "The 
property  in  controversy  is  subject  to  parti- 
tion. The  inhibition  in  the  Constitution  of 
Texas  as  to  partition  of  the  homestead  has 
reference  to  the  heirs  of  decedent,  and  not 
to  those  claiming  interest  in  the  land 
through  other  titles.  The  property  of  an 
outside  party  cannot  be  tied  up  with  that 
of  the  heirs  of  a  decedent,  and  held  by  them 
as  a  homestead." 

And  where  a  surviving  husband  disposed 
of  his  community  interest  in  the  homestead; 
it  was  held  that  the  purchaser  became  a 
tenant  in  common  with  the  children  who  in- 
herited their  mother's  interest,  and  that  he 
was  entitled  to  partition  of  the  property. 
Hartman  v.  Thomas,  37  Tex.  90.  The  court 
said:  "As  we  have  before  said,  the  children 
could  not  control  the  father  in  the  disposi- 
tion of  the  homestead,  but  they  could  con- 
trol him  in  any  effort  to  sell  the  estate 
which  descended  to  them." 

The  purchaser  of  a  community  homestead 
from  the  widower  brought  suit  against  his 
children  to  quiet  title.  They  asserted  a 
right  of  partition,  claiming  the  whole.  It 
was  held  that  where  the  estate  was  insolvent, 
as  in  this  case,  the  father  had  the  right  to 
sell  to  pay  community  debts.  Ashe  v. 
Yungst,  65  Tex.  631.  The  court  said:  "The 
present  Constitution  gives  to  the  father  or 
mother,  surviving,  the  right  to  occupy  the 
homestead  without  reference  to  the  owner- 
ship of  the  fee,  and  this  right  either  of  them 
may  decline  to  exercise,  in  which  event  the 
property,  under  the  terms  of  the  Constitu- 
tion, would  become  subject  to  partition  if 
children  of  the  deceased  parent  take  any 
part  of  it  by  inheritance.  Adult,  as  well  as 
minor  heirs,  woulc^  partake  in  such  partition 
on  equal  terms,  unless  the  plain  language 
of  the  Constitution,  which  declares  that  'the 
homestead  shall  descend  and  vest  in  like 
manner  as  other  real  property  of  the  de- 
ceased, and  shall  be  governed  by  the  same 
laws  of  descent  and  distribution/  is  to  be 
disregarded.  ...  It  is  unnecessary  to 
consider  how  far  the  rules  laid  down  in  ref- 
erence to  the  homestead  set  apart  to  a  widow 
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.and  minor  children  under  former  laws,  or 
vesting  in  them  under  act  of  August  16, 
1870,  can  be  applied,  under  the  present  Con- 
stitution, where  an  estate  is  insolvent;  for 
the  facts  of  this  case  do  not  bring  it  within 
these  rules." 

Where  a  husband  and  wife  were  in  pos- 
session of  community  property  as  a  home- 
stead, and  the  wife  devised  her  interest  to 
her  minor  child  by  a  former  husband,  it  was 
held  that  the  surviving  husband  had  the 
right  to  use  and  occupy  the  premises  as  a 
homestead,  and  the  child  could  not  claim 
partition  so  long  as  the  surviving  husband 
continued  to  occupy  and  use  it;  and  that, 
on  a  conveyance  by  the  husband  to  another 
party,  his  grantee  and  the  child  wer^  ten- 
ants in  common,  and  the  child  was  entitled 
to  a  partition.  Foster  v.  Johnson^  89  Tex. 
(i40.  36  S.  W.  67. 

The  purchaser  of  community  interest  in  the 
houiestead  from  a  divorced  husband  was 
held  to  have  sufficient  title  to  maintain  a 
suit  for  partition. 

So,  where  parties  having  a  homestead 
were  divorced,  and  no  provision  was  made 
for  the  property,  but  the  children  were 
placed  in  the  care  of  their  mother,  who  re- 
mained on  the  homestead  supporting  thet^, 
it  was  held  that  the  husband  had  the  right 
to  sell  the  community  interest,  and  that  the 
homestead  was  subject  to  partition.  Kirk- 
wood  V.  Domnau,  80  Tex.  645,  26  Am,  St. 
Rep.  770,  16  S.  W.  428.  In  this  case  the 
'husband  gave  a  mortgage  upon  the  prop- 
erty, and  the  purchaser  sued  the  wife  for 
partition.  It  was  held  that,  as  the  land 
was  not  divisible,  it  should  be  sold ;  but  that 
the  costs  should  not  be  taxed  against  the 
wife's  share. 

IX.  Summary. 

The  separation  of  husband  and  wife  with- 
out a  divorce  will  not  entitle  either  party  to 
a  partition  of  the  homestead^  as  was  held 
in  Grace  v.  Grace.  After  a  divorce,  if  the 
property  rights  have  not  been  adjusted  in 
that  decree,  it  seems  that  neither  party  will 
be  entitled  to  homestead  rights  in  the  lands 
of  the  other  party.  A  partition  cannot  be 
had  where  the  homestead  exemption  is  given 
to  a  class,  as.  to  the  widow  and  minor  chil- 
dren, and  any  party  belonging  to  that  class 
can  successfully  resist  a  partition.  The 
Kansas  statutes  prohibit  a  partition  until 
the  widow  remarries  or  the  minor  children 
arrive  at  majority.  Where  a  homestead  is 
given  to  the  surviving  husband  or  wife,  a 
partition  cannot  be  had  by  the  heirs  wh'^re 
the  survivor  objects,  unless  provided  for  by 
statute.  The  abandonment  of  a  homestead, 
or  the  failure  to  assert  homestead  rights  in 
a  suit  for  partition,  will  preclude  such  party 
from  afterwards  asserting  that  the  prop- 
erty was  not  liable  to  a  partition.  In  Mich- 
igan the  law  of  descent  and  distribution  is 
held  to  vest  a  right  superior  to  that  of 
homestead  exemption,  and  a  partition  of 
the  homestead  can  be  had  at  the  instance  of 
tlie  lieirs  at  law.  This  was  also  held  in  II- 
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linois  prior  to  the  statute  of  1873.  In 
Texas  the  act  of  1848  provided  for  a  parti- 
tion of  the  homestead  where  the  estate  was 
solvent;  but  the  Constitution  of  1876  pro- 
hibits a  partition  amongst  the  heirs  during 
the  lifetime  of  the  sumving  husband  or 
wife,  or  so  long  as  the  guardian  and  minor 
children  are  authorized  by  an  order  of  court 
to  occupy  the  same  as  a  homestead.  In  this 
state,  m  regard  to  community  property 
where  the  surviving  husband  or  wife  remar- 
ried and  afterwards  died,  the  heirs  of  the 
first  decedent  were  entitled  to  a  partition 
of  one  half  of  the  property  which  descended 
to  them,  and  the  remainder  was  not  subject 
to  partition  so  long  as  occupied  by  the 
widow  and  minor  children.  The  abandon- 
ment or  sale  by  the  surviving  husband  or 
wife  renders  the  property  subject  to  parti- 
tion. L  T. 
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et  al.,  Appt., 

V. 

BRECKINRIDGE   BANK. 

(—  Ky.  —,  90  S.  W.  6.) 

Partnership     creditor — receiving     payment 
from  incoming  partner. 

1.  Acceptance  by  a  firm  creditor  of  a 
dividend  from  the  insolvent  estate  of  a  part- 
ner who  purchased  the  interest  of  one  who 
was  a  member  of  the  firm  at  the  time  the 
debt  was  incurred  does  not  eslop  the  creditor 
from  looking  to  the  latter  for  payment. 
Same— notice  of  change. 

2.  Means  of  knowledge,  on  the  part  of 
bank  oflicers,  of  a  change  in  the  membership 


Case  Note. — ^Neceseity  of  actual  notice  of 
retirement  of  member  of  firm  to  relieve  re- 
tiring member  from  liability  on  obligation 
renewed  after  his  retirement. — It  is  a  well- 
established  rule  that  a  retiring  partner  who 
desires  to  avoid  liability  to  those  who  have 
previously  dealt  with  the  firm  for  firm  ob- 
ligations incurred  subsequent  to  his  with- 
drawal from  the  firm  must  bring  actual  no- 
tice of  such  retirement  and  dissolution  of 
the  partnernhip  home  to  them.  Ellison  v. 
Sexton,  105  N.  C.  356,  18  Am.  St.  Bep.  1>07, 
11  S.  E.  180;  Cowan  v.  Roberts,  133  X.  C. 
629,  45  S.  E.  954;  Noal  v.  M.  E.  Smith  & 
Co.  54  C.  C.  A.  226,  116  Fed.  20;  Bank  of  Mo- 
nongahela  Valley  v.  Weston,  159  N.  Y.  201, 
45  L.K.A.  547,  54  N.  E.  40. 

And  the  same  rule  holds  a  withdra>^ing 
partner  liable  for  any  obligations  incurred 
prior  to  his  retirement,  but  renewed  after- 
wards, if  the  creditor  has  no  actual  know]> 
edge  of  any  change. 

In  1  Randolph  on  Commercial  Paper,  2d  ed. 
§  432,  the  rule  is  stated  as  follows:     "To 

I  discharge  the  firm's  liability  for  a  debt  se- 
cured by  its  note  which  had  been  renewed 
by  one  partner  after  dissolution  of  the  firm, 
*  the  holder  must  have  had  notice   of   suda 
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of  a  firm  whoae  note  is  held  by  the  bank  at 
the  time  of  a  renewal  thereof,  is  not  suffi- 
cient to  exonerate  the  retirinff  members 
from  liability  thereon  if  they  had  not  in 
fact  received  such  knowledge. 

(January  5,  1906.) 

APPEAL  by  defendant  Gross  from  a  judg- 
ment of  the  Circuit  Court  for  Breckin- 
ridge County  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  the  amount  alleged 
to  be  due  on  a  promissory  note.    Affirmed. 
The  lacts  are  stated  in  the  opinion. 


Messrs.  Mercer  &  Mercer,  W.  McC  Mer- 
cer, Claude  Mercer,  and  W.  S.  Pryor  for  ap- 
pellant. 

Messrs.  David  K.  Murray  and  H.  C  Mur- 
ray, for  appellee: 

Actual  notice  of  the  change  in  the  firm 
must  be  brought  home  to  the  payee  to  re- 
lease the  original  members  from  liability. 

Story,  Partn.  f  161;  Price  v.  Towsey,  3 
Litt.  (Ky.)  424,  14  Am.  Dec.  81;  Gaar  v. 
Huggins,  12  Bush,  260;  Montague  v.  Rea- 
kert,  6  Bush,  39^;  Cronly  v.  Bank  of  Ken- 
tucl^,  18  B.  Mon.  410;  Mitchum  v.  Bank  of 


dissolution  before  taking  the  renewal  and 
relinquishing  the  original  note  given  for  the 
debt." 

And  in  Sinclair  v.  Hollister,  14  Misc.  607, 
36  N.  Y.  Supp.  460,  the  court  said  that, 
while  the  general  rule  is  that  one  partner 
cannot  bind  his  copartner  after  dissolution, 
«ven  by  the  renewal  of  a  partnership  note, 
an  exception  is  made  in  favor  of  one  having 
dealings  with  the  firm,  and  taking  the  new 
note  without  actual  notice  of  the  dissolu- 
tion. 

One  who  loans  money  to  a  firm  and  takes 
a  partnership  note  for  the  amount  is  enti- 
tled to  actual  notice  of  the  subsequent  re- 
tirement of  one  of  the  partners;  and  if, 
without  such  notice,  she  accepts  a  renewal 
note  after  the  retirement  of  such  member, 
signed  in  the  firm  name,  she  may  hold  the 
latter  liable  for  the  debt.  Jansen  v.  Grim- 
shaw,  26  III.  App.  287,  Aflirmed  in  125  111. 
468,  17  N.  E.  850. 

In  the  absence  of  actual  notice  of  the  dis- 
solution of  a  partnership,  a  retiring  partner 
is  liable  for  a  partnership  debt  secured  by 
a  firm  noto  given  about  a  week  prior  to  his 
withdrawal  from  the  firm,  and  later  re- 
newed in  the  name  of  the  old  firm:  and  the 
publication  of  notice  of  dissolution  in  a 
newspaper,  which  accidentally  reaches  one 
of  the  directors  of  the  holder  of  the  note,  is 
not  equivalent  to  actual  notice  to  the  holder, 
where  such  director  has  no  power,  by  the 
charter,  to  act  except  in  conjunction  with 
the  other  directors.  National  Bank  v.  Nor- 
ton, 1  Hill,  672. 

Actual  notice  of  dissolution  is  essential  to 
relieve  a  retiring  partner  from  liability  to  a 
bank  discounting  a  firm  note  which  had  been 
repeatedly  renewed  after  the  withdrawal  of 
such  member;  and  publication  of  notice  in  a 
newspaper  of  which  the  bank  was  a  sub- 
scriber does  not  amount  to  such  actual  no- 
tice. Vernon  v.  Manhattan  Co.  22  Wend. 
183. 

Actual  notice  of  the  retirement  of  a  part- 
ner by  the  name  of  Porter  from  the  firm  of 
J.  B.  Rose  &  Co.  is  necessary  to  relieve  him 
from  liability  to  the  holder  of  a  check, 
drawn  to  the  order  of  the  partnership  and 
indorsed  in  the  name  of  the  latter  subse- 
quent to  such  retirement,  and  transferred  to 
such  holder  as  renewal  of  a  promissory  note 
executed  and  indorsed  by  the  same  parties 
prior  to  such  retirement;  and  publication 
of  notice  of  dissolution  in  two  newspapers, 
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witJLOut  proof  that  the  creditor  took  or  read 
either  of  them,  does  not  constitute  actual 
notice  of  dissolution.  Rose  v.  Coffield,  63 
Md.  18,  36  Am.  Rep.  389. 

Clear  and  satisfactory  evidence  of  notice 
of  tl  c  retirement  of  one  member  of  a  part- 
nership is  essential  to  relieve  such  member 
from  liability  on  firm  notes  given  as  re- 
newals of  notes  executed  for  a  partnership 
debt  prior  to  such  retirement.  Ransom  v. 
Loyless,  49  Ga.  471. 

A  published  statement  that  a  copartnership 
formerly  existing  between  J.  D.  Putnam  and 
Alfred  J.  Goss,  under  the  firm  name  of  J.  D. 
Putnam  &  Co.,  is  dissolved,  and  business  will 
in  the  future  be  carried  on  under  the  firm 
name  of  J,  D.  Goss  &  Co.,  who  will  settle 
all  claims  of  the  old  partnership,  which  is 
seen  by  the  payee  of  a  note  given  by  the  old 
firm  for  money  loaned,  which  note  the  payee 
afterwards  surrenders,  and  takes  in  its  place 
a  note  sif'.^ed  by  the  new  firm,  believing 
Alfred  J.  Goss  to  be  a  member  of  the  new 
firm,  is  an  insufficient  notice  of  the  with- 
drawal of  such  partner,  so  as  to  relieve  him 
from  liability  on  the  renewal  note.  Tliaver 
V.  Goss.  n  Wis.  90,  64  N.  W.  312. 

Notice  to  a  depositor  of  a  change  in  the 
membership  of  a  partnership  doing  a  general 
banking,  mortgage,  and  insurance  biisiness. 
»o  as  to  exonerate  the  retiring  partners  from 
liability  arising  from  failure  to  pay  depos- 
its, some  of  which  were  made  prior  to  the 
di<»Mjlution  of  the  partnership,  is  not  shown 
by  proving  that,  immediately  after  the  dis- 
solution, the  succeeding  firm  caused  a  glass 
sign,  bearing  the  name  of  the  new  firm  as 
successors  U*  the  former  partnership,  to  be 
hung  inside  the  bank  windov  just  above  the 
name  of  the  old  firm,  and  caused  a  large 
number  of  calendars  of  the  new  firm  to  be 
left  in  the  windows  of  the  bank  for  its  pa- 
trons, and  that  receipts  for  withdrawals 
were  signed  in  the  name  of  the  new  firm, 
where  the  depositor  stated  that  knowledge 
of  the  dissolution  of  the  original  partner- 
ship never  came  to  him  until  after  the 
bank's  failure:  that  he  did  not  see  the  cal- 
endars, or  notice  the  change  in  the  sign,  or 
read  the  receipts  given  him,  further  than  to 
ascertain  that  the  amount  was  correct;  and 
it  was  shown  that  his  pass  book  remained 
the  same  throughout  his  entire  dealings  with 
the  bank.  Arnold  v.  Hart,  176  IlL  442,  62 
N.  E.  030. 
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Kentucky,  9  Dana,  166;  Kennedy  r.  Bohan- 
Tion,  11  B.  Mon.  119;  Merritt  v.  Pollys,  16  B. 
Mon.  365. 

Messrs.  Miller  &  Todd  and  J.  S.  Skillman 
also  for  appellee. 

Nmui,  J.,  delivered  the  opinion  of  the 
court: 

About  the  year  1890  W.  G.  Smart  and  A. 
J.  Qrosa  formed  a  partnership  and  engaged 
in  the  mercantile  business  in  doverport, 
Breckinridge  county,  Kentucky.  They  con- 
tinued the  business  as  partners  until  the 
year  1894,  when  Gross  sold  his  half  interest 
in  the  business  to  Walter  Smart,  a  son  of 
W.  G.  Smart  and  nephew  of  Gross,  for  the 
sum  of  $2,000,  taking  his  note  for  that 
amount;  Walter  Smart  agreeing  with  Gross 
to  pay  all  his  firm  liabilities.  The  firm  was 
continued  as  before  in  the  name  of  Smart  & 
Company.  Soon  after  W.  G.  Smart  and  A.  J. 
Gross  entered  into  this  partnership  they  bor- 
rowed of  appellee,  the  Breckinridge  Bank, 
$1,000,  and  executed  a  note  due  in  four 
months.  This  money  was  borrowed  and  the 
note  executed  by  W,  G.  Smart,  who  signed 
the  firm  name  "Smart  &  Company,"  to  the 
note.  The  interest  was  paid  on  this  note 
every  four  months,  and  the  note  renewed, 
until  December,  1896,  when  the  note  sued  on 
in  this  action  was  executed.  The  appellee 
recovered  a  judgment  on  this  note  as  ngjiinst 
W.  G.  Smart  by  default.  The  appellant, 
Gross,  made  a  defense,  alleging  in  his  an- 
swer that  lie  sold  his  interest  in  the  firm  in 
December,  1804,  to  Walter  Smart,  and  he  was 
thereby  released  from  all  the  liabilities  of 
the  firm;  that  since  1894  he  had  had  no 
interest  in  the  firm  of  Smart  &  Company 
and  was  not  responsible  in  any  way  for  the 
liabilities  and  obligations  of  the  firm  of 
Smart  A,  Company;  that  the  appellee 
knew,  long  prior  to  the  execution  of  the 
note  sued  on,  of  the  dissolution  of  the 
firm  and  the  withdrawal  of  appellant,  A.  J. 
Gross,  from  it;  that  appellee,  with  full 
knowledge  of  the  facts  stated,  from  time  to 
time  accepted  renewals  of  the  note  from 
Smart  &  Company,  composed  of  W.  G.  and 
W.  S.  Smart,  which  he  alleged  was  a  nova- 
tion of  the  original  obligation  and  released 
him  from  any  further  liability  thereon.  He 
further  alleged  that  about  the  year  1897 
Walter  S.  Smart  made  an  assignment  for 
the  benefit  of  his  creditors;  that  his  as- 
nignee  sold  his  interest  in  the  store,  col- 
lected the  proceeds,  prorated  it  among 
the  creditors  of  the  assignor,  and  paid 
to  the  appellee  $220;  that  this  was  ac- 
cepted by  appellee  and  credited  on  the  note 
sued  on,  which  he  pleaded  and  relied  on  as 
an  estoppel  and  m  bar  of  appellee's  right  to 
recover  the  balance  of  the  note  from  him. 
The  appellee  by  reply  controverted  all  the 
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aflSrmatlTe  allegations  of  the  answer,  ex- 
cept the  assignment  of  Walter  S.  Smart  and 
the  payment  by  his  assignee  to  it  of  the 
$220.  A  jury  was  waived,  and  a  trial  wa?» 
had  upon  these  issues  before  the  court,  who, 
after  hearing  the  evidence,  adjudged  that  ap- 
pellee recover  of  appellant.  Gross,  the  debt 
sued  on,  with  interest,  less  the  credit  re- 
ferred to.  The  appellant  moved  to  set  aside 
the  judgment  and  asked  a  new  trial  upon 
the  ground  of  newly  discovered  evidence. 
This  motion  was  sustained  by  the  court.  The 
next  trial  was  had  before  a  jury,  and  appel- 
lee again  recovered.  The  court  again,  on  mo- 
tion and  reasons  filed,  granted  appellant  a 
new  trial.  The  third  trial  was  by  a  jury, 
which  again  resulted  in  favor  of  appellee. 
The  court  refused  to  sustain  appellant's  mo- 
tion for  another  trial,  and  he  has  appealed. 

The  appellant  assigns  three  reasons  why 
the  judgment  should  be  reversed:  First,, 
that  the  verdict  of  the  jury  was  not  au- 
thorized by  the  evidence;  second,  that  the 
court  should  have  peremptorily  instructed 
the  jury  to  find  for  him  on  his  plea  of  estop- 
pel; third,  that  the  court  erred  in  refusing 
to  give  to  the  jury  instruction  'So.  3  offered 
by  him. 

On  the  first  question  we  deem  it  unneces- 
sary and  without  profit  to  anyone  to  state 
the  evidence  produced  upon*  the  trial.  We 
have  examined  and  carefully  considered  it. 
and  are  of  the  opinion  that  it  preponderates 
in  favor  of  the  appellant  to  the  effect  that 
appellee  had  notice  of  the  withdrawal  of 
appellant  from  the  firm  of  Smart  &  Com- 
pany long  before  the  date  of  the  note  sued 
on.  But.  on  the  other  hand,  the  evident^ 
offered  by  appellee  wnA  sufficient  to  sustain 
the  verdict  of  the  jury.  The  jury  was  tho 
trior  of  the  facts.  It  was  its  province  to 
hear  and  weigh  the  testimony,  and  this  court 
is  not  authorized  to  disturb  the  verdict  of 
a  jury,  unless  it  is  palpably  and  flagrantly 
against  the  evidence,  which  does  not  appear 
in  this  case. 

The  appellant's  plea  in  estoppel  cannot 
avail.  There  is  no  element  of  estoppel  in  the 
facts  relied  on.  The  acceptance  by  the  ap- 
pehee  of  the  $220  from  Walter  Smart's  as- 
signee did  not  change  the  position  of  appel- 
lant in  any  way.  He  did  not  do,  or  refrain 
from  doing,  anything  that  he  otherwi.se 
would  have  done.  The  receipt  of  that  money 
by  apj>ellee  was  a  benefit,  rather  than  an 
injury,  to  appellant.  The  a.ssignee,  in  mak- 
ing this  payment,  did  in  part  for  Walter 
Smart  what  appellant  contends  Smart  had 
agreed  with  him  to  do;  that  is,  pay  all  the 
debts  of  the  firm. 

Instruction  3  offered  by  appellant,  which 
the  court  refused  to  give,  is  as  follows; 
"The  court  instructs  the  jwry  tliat  if,  at  the 
time  of  the  execution  of  the  note  sued  on 
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herein,  the  cashier  or  assistant  cashier  had 
the  means  of  obtaining  or  kno^\  lodge  of  the 
sale  of  said  interest  of  said  Gro.ss  in  said 
firm  of  Smart  &  Company,  and  failed  to 
make  use  of  said  opportunity,  then  the  law 
is  for  the  defendant,  and  the  jury  should  so 
find."  The  court,  in  effect,  told  the  jury 
that,  if  they  believed  from  the  evidence  that 
before  or  at  the  time  the  note  sued  on  was 
executed  the  officials  of  the  bank  had  knowl- 
edge or  information  that  appellant  had 
ceased  to  be  a  member  of  the  firm  of  Smart 
&  Company,  then  the  law  was  for  him.  In 
our  opinion  the  instructions  given  were  cor- 
rect, and  submitted  to  the  jury  the  sole 
question  in  issue,  and  the  court  did  not  err 
in  refusing  to  give  instruction  3. 

The  appellant  cites  the  cases  of  Gaar  v. 
Huggins,  12  Bush,  260,  and  Mitchum  v.  Bank 
of  Kentucky,  9  Dana,  166,  as  supporting  his 
contention  that  instruction  3  should  have 
been  given.  Tho  facits  of  these  cases  were 
not  similar  to  the  case  at  bar.  In  the  first 
case  Gaar,  the  retiring  partner,  withdrew  be- 
fore the  creation  of  the  dobt  sued  on,  and 
in  that  case  the  court  in  effect  said  that  the 
iiile  applicable  to  the  liability  of  a  partner 
retiring  from  the  firm,  in  regard  to  those 
who  had  had  dealings  with  the  firm,  in  or- 
der to  avoid  future  responsibility,  is  to  show 
notice  to  such  persons  of  dissolution,  or  ac- 
tual knowledge  on  their  part,  or  adequate 
means  of  knowledge.  This  was  said  to  be 
the  rule  as  to  indebtedness  created  after 
the  retiring  partner  had  gone  out  of  the  firm. 
In  the  other  case  referred  to  the  facts  were 
that  the  partnership  was  dissolved  on  the 
2d  day  of  November,  1836,  and  the  writing 
sued  on  was  executed  on  the  12  th  day 
of  November,  1836.  Mitchum  pleaded  dis- 
solution of  the  partnership  and  the  want 
of  authority  in  his  previous  partner  to 
bind  him.  In  that  case  the  court  used  the 
following  language:  *1t  was  not  necessary 
to  prove  express  notice  to  the  plaintiffs. 
Partners,  upon  dissolving  their  connection, 
are  not  required  to  give  personal  notice  to 
any  except  those  who  have  had  previous 
dealings  with  them.  They  could  not  give 
<Iirect  notice  to  everybody.  And  as  to  those 
who  have  not  had  previous  dealings  with 
them,  it  Is  only  requisite  that  they  should 
afford  to  all  who  may  be  concerned  a  reason- 
able opportunity  of  knowing  the  fact  of  dis- 
solution." These  authorities  do  not  sustain 
appellant's  theory  of  the  law  applicable  to 
this  case,  as  the  debt  sued  on  was  created 
while  appellant  was  a  partner  in  the  firm 
of  Smart  &  Company  and  with  his  express 
knowledge  and  consent. 

The  case  of  Lieb  v.  Craddock,  87  Ky.  525, 
9  S.  W.  838,  is  a  case  in  point.  In  that  case 
the  court  said:  "By  the  formation  of  a 
partnership,  each  meniljer,  unless  expressly 
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restricted,  authorizes  the  other  to  act  as  his 
agent  within  the  scope  of  the  partnership 
business,  and  the  act  of  each,  within  such 
scope,  is  for  himself  as  principal  and  for  the 
other  members  as  their  agent ;  and  when  one 
member  makes  a  contract  with  a  third  per- 
son in  behalf  of  his  firm,  and  within  the 
scope  of  the  partnership  business,  he  does  so 
in  behalf  of  himself  as  principal  and  as 
agent  of  his  associates.  Although  one  of  the 
members  withdraws  from  the  firm,  he,  as  to 
such  persons  as  theretofore  dealt  with  the 
firm  with  the  knowledge  that  he  was  a  mem- 
ber, is  liable  for  any  contract  that  the  re- 
maining members  may  make  in  the  name  of 
the  firm  with  such  persons,  unless  they  had 
in  some  way  actual  notice  of  the  withdrawal 
of  the  member.  As  to  such  persons  the  re- 
tiring member  does  not  withdraw  the 
agency  of  the  remaining  member  to  bind  him, 
until  such  persons  have  received  actual  notice 
in  some  way  that  the  agency  has  been  with- 
drawn. It  is  not  necessary,  in  order  to  bind  the 
withdrawing  member,  that  such  persons 
should  have  given  credit  to  the  firm  upon  the 
faith  that  he  was  a  member  of  it.  All  th  it  i^ 
necessary  is  that  they,  not  having  notice  of 
his  withdrawal,  believed  that  he  was  a  mem- 
ber. The  basis  of  his  liability  is  not  that 
such  persons  gave  credit  upon  the  faith  of 
his  being  a  member,  but  it  is  based  upon  the 
fact  that  he  theretofore  agreed  that  his.  co- 
partner should  act  as  his  agent  and  legally 
bind  him  to  all  contracts  made  with  them 
within  the  scope  of  the  partnership  business, 
and  that  such  agency  for  the  purpose  of  le- 
gally binding  him  should  continue  until  they 
should  receive  notice  of  its  withdrawal."  See 
also  case  of  Kerr  v.  Franks,  17  Ky.  L.  Rep. 
335,  30  S.  W.  1012. 

Under  these  authorities,  the  appellee  must 
in  some  way  have  had  notice  of  the  with- 
drawal of  appellant  from  the  firm  before  he 
could  have  been  relieved  of  liability,  and 
upon  the  issue  as  to  such  notice  the  jury, 
under  proper  instructions,  decided  against 
him. 

For  these  reasons,  the  judgment  of  the 
lower  oourt  is  affirmed. 

A  petition  for  rehearing  having  been  filed, 
Hobson,  Ch.  J.,  on  March  29.  1906,  handed 
down  the  following  response: 

In  the  petition  for  rehearing  our  atten- 
tion is  called  to  Scarf  v.  Jardine,  L.  R.  7 
App.  Cas.  345,  and  it  is  insisted  that  the 
opinion  herein  is  inconsistent  with  the  rule 
of  law  laid  down  in  that  case  by  the  House 
of  Lords.  The  facts  of  that  ease  are  these: 
A  firm  composed  of  Rogers  and  Scarf,  and  do- 
ing business  in  the  firm  name  of  W.  H.  Rog- 
ers &  Company,  had  dealings  with  Jardine. 
On  July  27,  1877,  the  firm  was  dissolved. 
Scarf  retiring  and  Beech  going  into  partner- 
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ship  with  Rogers.  Rogers  and  Beech  carried 
on  the  same  business  under  the  same  name 
from  that  time  forward.  In  January,  1878, 
the  firm,  according  to  the  ordinary  course  of 
business,  bought  goods  of  Jardine,  who  at 
the  time  had  no  notice  that  Scarf  had  gone 
out  or  that  Beech  had  come  in.  On  the  25th 
of  February,  1878,  he  received  notice  of  the 
dissolution,  in  which  it  was  stated  that  all 
debts  owing  to  or  by  the  old  firm  would  be 
received  and  paid  by  Rogers  alone,  who 
would  continue  to  carry  on  the  business  as 
theretofore,  in  partnership  with  Beech  under 
the  same  firm  name.  Jardme  afterwards 
8oId  othct  goods  to  the  new  firm.  He  made 
no  break  in  the  account  en  the  books,  and 
rendered  an  account  to  the  new  firm  for  all 
that  was  due  him.  After  this  the  new  firm 
went  into  liquidation  and  Jardine  proved  up 
his  entire  debt  in  the  liquidation  proceeding. 
Subsequently  he  brought  a  suit  against 
Scarf  for  the  price  of  the  goods  which  he 
h«ad  sold  before  he  had  notice  of  Scarf's 
withdrawal  from  the  firm.  It  was  held  that 
he  could  not  recover. 

The  reasons  for  the  conclusion  are  thus 
stated:  ^'There  was  therefore  in  this  case 
undoubtedly  a  state  of  circumstances  which 
would  have  entitled  the  plaintifi*,  if  he  had 
thought  fit,  to  hold  Mr.  Scarf  liable;  the 
credit  being  given  to  him  suid  to  Rogers, 
there  being  no  knowledge  on  the  part  of 
the  plaintiff  of  the  diasolution  of,  partner- 
ship,— ^no  knowledge  of  any  revocation  of  the 
Hgi'iicy  at  the  time  when  the«e  goods  were 
delivered.  On  the  other  hand,  if  you  look 
not  to  the  estoppel,  but  to  the  fact,  the 
plaintiff  was  entitled  to  hold  the  persons 
who  actually  gave  the  order  and  received  the 
goods,  and  were  interested  in  the  profit  and 
lo8H  of  the  firm  which  ordered  them,  liable 
to  him;  those  persons  being  not  Scarf,  Rog- 
ers, and  Beech,  or  Scarf  and  Rogers,  but  Rog- 
ers and  Beech  alone.  Now  it  appears  to  me 
that  the  real  question  which  your  lordships 
have  to  determine  is  not  as  it  was  treated 
in  the  court  below.— in  I  think  both  the 
courts  below, — ^namely,  the  question  of  what 
is  called  'novation;'  but  it  is  this,  whether 
in  that  state  of  circumstances  there  was  a 
concurrent,  joint  liability  of  the  three  per- 
sons, Scarf,  Rogers,  and  Beech,  upon  the 
principles  which  I  have  stated,  or  whether 
the  plaintiff  had  a  right  to  make  his  choice 
whether  he  would  sue  those  who  were  liable 
by  estoppel,  or  sue  tliose  who  were  liable  up- 
on the  facts.  Put  it  as  I  can,  I  am  unable 
to  understand  how  there  could  have  been  a 
joint  liability  of  the  three.  The  two  prin- 
ciples are  not  capable  of  being  brought  into 
play  together.  You  cannot  at  once  rely  up- 
on estoppel  and  set  up  the  facts;  and  if 
the  estoppel  makes  A  and  B  liable,  and  the 
facts  make  B  and  C  liable,  neither  the  estop- 
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pel  nor  the  facts,  nor  any  oombination  of 
the  two,  can  possibly  make  A,  B,  and  G  all 
liable  jointly.  Therefore  it  appears  to  me 
that,  if  the  plaintiff  chose  to  go  upon  the 
facts,  and  to  make  the  persons  who  aetvally 
ordered  and  got  the  benefit  of  the  goods  his 
debtors  (which  he  had  a  plain  and  eertain 
right  to  do),  he  entirely  disavowed  the 
estoppel,  and  could  no  longer  set  it  up." 

The  facts  of  the  case  at  bar  are  dissimilar. 
W.  S.  Smart,  in  his  purchase  of  Gross's  in- 
terest, had  assumed  the  payment  of  the 
debts  of  the  old  firm.  W.  S.  Smart  had 
bought  out  W.  G.  Smart,  and  in  that  con- 
tract had  again  assumed  the  debts  of  that 
firm,  which,  of  course,  included  the  debts 
of  the  old  firm,  as  these  debts  had  been 
as.sumcd  by  that  firm.  The  bank  had 
a  joint  cause  of  action  against  Gross 
and  each  of  the  Smarts,  and  might  sue 
all  or  any  of  them.  Allen  v.  Thomas,  3  Met. 
(Ky.)  198,  77  Am.  Dec.  169;  Pom.  Rem.  I 
139.  It  wa«  not  required  to  elect  between 
them.  It  could  sue  first  cme  and  then  the 
other  until  it  received  satisfaction  of  its 
debt.  Its  claim  against  W.  S.  Smart  did  not 
rest  upon  the  principle  of  estoppel,  and 
therefore  the  reasoning  of  the  case  cited  has 
no  application.  The  bank  did  not  assert  its 
claim  against  the  assignee  of  W.  S.  Smart, 
or  file  or  prove  its  claim  against  the  estate 
assigned  by  him.  The  money  was  volunta- 
rily paid  to  it  by  the  assignee  under  the 
direction  of  W.  G.  Smart.  W.  G.  Smart  was 
liable  on  the  note,  and  the  bank  had  no  right 
to  refuse  money  tendered  to  it  by  the  direc- 
tion of  W.  G.  Smart,  which  went  to  lessen 
his  liability;  for,  in  the  contract  between  W. 
S.  Smart  and  W.  G.  Smart,  W.  S.  Smart  had 
agreed  to  pay  these  debts. 

The  petition  for  rehearing  is  overruled. 


TENNESSEE  SUPREME  COURT. 

FOSTER-HERBERT    CUT    STONE    COM- 
PANY, Plff.  in  Err., 
▼. 
HATTIE   PUGH,    Admrx.,    etc.,    of   Willie 
Pugh,  Deceased. 

(— Tenn.  — ,  91  S.  W.  199.) 

Master— liability  for  servant's  act. 

1.  A  master  who  places  a  skilful  driver 
in  charge  of  his  delivery  wagon  is  not  liable 
for  injuries  to  a  child  who  has  been  per- 
mitted by  the  driver  to  ride  upon  the  wagon. 


Case  Note. — ^Master's  liability  for  injury 
to  child  invited  into  place  of  danger  by  em- 
ployee.— In  Schulwitz  v.  Delta  Lumber  Co. 
126  Mich.  559.  85  N.  W.  1075,  it  was  held 
that  even  if  the  driver  of  a  wagon  had  in- 
vited a  seven-year-old  boy  to  ride,  the  owner 
of  the  wagon  was  not  liable  for  an  injury 
to  the  boy,  it  appearing  that  the  driver  had 
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and  who,  in  undertaking  to  get  off,  falls 

under  the  wheel. 

Attractive  nuisance — stone  wagon. 

2-  A  wagon  constructed  for  hauling 
stone,  with  a  low  bed  below  the  axles,  is 
not  so  attractive  and  dangerous  to  children 
that  the  owner  must  take  special  precau- 
tiona  to  avoid  injury  to  such  as  attempt  to 
ride  upon  it. 

(January  13,  1906.) 

ERROR  to  the  Circuit  Court  for  Davidson 
County  to  review  a  judgment  in  favor  of 
plaintiff   in   an   action   brought   to   recover 
damages  ifor  the  alleged  negligent  killing  of 
her  child.    Reversed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  J.  M.  Anderson  and  Walter 
Stokes,  for  plaintiff  in  error: 

Not  every  act  or  ^v^ong  done  by  the  serv- 
ant, which  renders  him  personally  liable, 
binds  the  master. 

Cantrell  v.  Colwell,  3  Head,  472;  Deihl  v. 
Ottenville,  14  Lea,  191;  Puryear  v.  Thomp- 
son, 5  Humph.  397;  Williams  v.  Gobble,  106 
Tenn.  367,  61  S.  W.  51. 

The  driver  of  the  wagon  in  this  case, 
when  he  invited  the  deceased  to  get  on  the 
wagon  and  ride,  transcended  his  authority, 
and  acted  beyond  the  scope  of  his  author- 
ity. 

DriscoU  V.  Scanlon,  165  Mass.  348,  62  Am. 
St.  Rep.  523,  43  N.  E.  100;  Bowler  v.  O'Con- 
nell,  162  Mass.  319,  27  LJI.A.  173,  44  Am, 


been  told  by  his  employer  not  to  allow  chil- 
dren to  ride. 

This  ruling  was  approved  in  Mahler  v. 
Stott,  129  Mich.  614,  89  N.  W.  340. 

In  Formall  v.  Standard  Oil  Co.  127  Mich. 
496,  86  N.  W.  946,  it  was  held  that  an  em- 
ployer is  not  liable  for  injury  to  a  boy  on 
the  premises  by  invitation  of  an  employee, 
who  is  not  the  employer's  alter  ego. 

In  Houck  Y.  Chicago  &  A.  R.  Co.  116  Mo. 
App.  559,  92  S.  W.  738,  it  was  held  that  an 
engineer  whose  duty  it  was  to  keep  chil- 
dren out  of  the  room  and  away  from  the 
machinery  acted  within  what  at  least  ap- 
I)eared  to  be  his  duty  when  he  invited  a  ten- 
year-old  boy  into  the  room ;  and,  if  the  boy 
acted  upon  the  invitation,  and  was  injured 
without  negligence  on  his  part,  the  master 
was  liable,  unless  care  for  the  boy's  safety, 
proportionate  to  the  danger,  was  observed. 

In  Houston  &  T.  C.  R.  Co.  v.  Bulger,  36 
Tex.  Civ.  App.  478,  80  S.  W.  557,  where  the 
facts  were  very  similar  to  the  preceding 
ease,  the  court  said  that,  had  it  been  proved 
that  the  engineer  had  specific  orders  from 
the  company  not  to  allow  anyone  to  come 
on  the  premises,  his  disobedience  of  such  or- 
ders in  inviting  and  allowing  the  boy  there 
would  be  no  defense  to  the  action. 

But  in  Curtis  v.  Tenino  Stone  Quarries, 
37  Wash.  365,  79  Pac.  956,  a  six-year-old 
boy  was  driven  from  the  engine  room  by  the 
engineer  in  charge,  whereupon  he  went  to 
the  power  room,  where  two  boys  about 
eighteen  years  old,  employees  of  defendant, 
asked  him  to  stay  and  blow  the  whistle  at 
the  close  of  work.  These  boys  had  no  au- 
thority to  invite  strangers  upon  the  prem- 
ises. It  was  held  that  the  employer  was  not 
liable  to  the  six-year-old  boy  for  an  injury 
not  wantonly  or  wilfully  inflicted. 

And  in  Buch  v.  Amory  Mfg.  Co.  69  N.  H. 
257,  76  Am.  St.  Rep.  163,  44  Atl.  809,  a  thir- 
teen-year-old employee  in  a  mill,  without 
authority,  requested  his  eight-year-old 
brother  to  go  irio  the  mill  for  the  purpose 
of  learning  the  work.  The  overseer  ordered 
him  to  leave,  but  the  boy  was  unable  to 
speak  English  and  did  not  understand  the 
order,  and  remained  until  he  was  injured. 
Tt  was  held  that  the  boy  was  entitled  only 
to  the  rights  of  a  trespasser. 
4L.RJL.(N.S.) 


In  Bowler  v.  CConnell,  162  Mass.  319,  27 
L.R.A.  173,  44  Am.  St.  Rep.  359,  38  N.  E. 
498,  it  was  held  that  the  scope  of  employ- 
ment of  a  servant  leading  a  colt  from  a 
watering  tub  to  a  yard  nearby  did  not  ex- 
tend to  an  invitation  to  ride,  given  by  him 
to  a  boy  who  was  injured  in  attempting  to 
accept  it;  and  the  master  was,  therefore, 
not  responsible  for  the  injury. 

In  Siddall  v.  Jansen,  168  111.  43,  39  L.RA. 
112,  48  N.  E.  191,  the  father  ot  plaintiff  was 
an  employee  of  defendant,  and  the  plaintiff, 
when  injured,  was  on  the  premises  by  invi- 
tation of  his  father.  It  also  appeared  that 
defendant  was  a  book  seller,  and  that  the 
general  public  was  invited  to  the  floor  where 
plaintiff  was  injured.  It  was  contended 
that  he  was  a  trespasser.  The  court  said: 
"If  the  father  had  any  right  to  invite  plain- 
tiff, then  the  invitation  to  a  child  of  five 
years  (the  age  of  this  plaintiff)  would,  in 
its  ordinary  sense,  have  given  him  the  right 
to  be  in  those  places  where  his  father  was;" 
and  it  was  held  to  be  a  question  for  the  jury 
whether  or  not  the  child  was  a  trespasser. 

In  Missouri,  K.  &  T.  R.  Co.  v.  Rodgers, 
89  Tex.  675,  36  S.  W.  243.  a  twelve-year-old 
boy  was  injured  while  riding  upon  a  hand 
car  upon  the  alleged  invitation  of  the  em- 
ployee in  charge  thereof,  and  the  court  laid 
down  the  following  rules:  "If  the  jury 
should  find  that  the  plaintiff,  by  reason  of 
his  age  and  want  of  intelligence,  was  not 
capable  of  appreciating  the  danger  of  get- 
ting upon  the  car,  and  that  the  eniploypps 
of  the  railway  company  invited  or  permit  - 
ted  him  to  get  upon  it;  and  if  it  should  ap- 
IXiar  that  to  ride  upon  such  a  car  was  dan- 
gerous for  a  child  of  his  age;  and,  furtheiv- 
that  the  act  of  getting  upon  the  same,  un- 
der the  circumstances,  was  such  as  might 
have  been  done  by  a  child  of  his  age  and 
intelligence, — the  defendant  would  be  liable- 
to  him  for  the  injuries  inflicted,  although 
its  employees  may  have  been  forbidden  to 
permit  anyone  to  ride  upon  said  car.  Dis- 
obedience of  orders  by  its  servants  in  such 
case  would  not  be  available  to  the  defend- 
ant as  a  defense  to  the  action.  ...  If. 
however,  the  jury  should  find  that  the  plain- 
tiff had  such  a  degree  of  intelligence  that  he 
could  and  should  have  appreciated  the  dan- 
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St.  Rep.  359,  38  N.  E.  498;  Flower  v.  Peim- 
bylvania  R.  Co.  69  Pa.  aiO,  8  Am.  Rep.  251; 
Williama  ▼.  Gobble,  supra. 

Messrs.  K.  T.  McConnico  and  W.  H.  Wash- 
ington for  defendant  in  error. 

Beard,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  to  recover  dam-> 
ages  for  the  death  of  a  boy  about  six  years 


of  age,  resulting,  as  is  alleged,  from  the  ac- 
tionable negligence  of  the  plaintiff  in  error. 
The  facts  are  that  the  mother  of  the  de- 
ceased was  employed  in  a  factory  of  Nash- 
ville, and  on  the  day  of  the  accident  had  left 
the  boy  at  and  in  the  care  of  a  charitable 
institution  located  near  the  place  of  her  em- 
ployment, where  a  large  number  of  children 
of  tender  years  were  cared  for  during  the 
day  and  while   their   parents   were   absent 


ger  of  his  act,  then  the  burden  would  be 
upon  him  to  prove  that  the  person  or  per- 
sons who  invited  or  permitted  him  to  ride 
upon  the  car  had  authority  so  to  do;  and 
the  rules  of  the  company  forbidding  em- 
ployees to  permit  persons  to  ride  upon  such 
cars  would  be  admissible  upon  this  issue, 
whether  the  plaintiff  knew  of  their  existence 
or  not.  If  the  proof  should  show  that  the 
employees  had  such  authority,  this  would 
only  affect  the  degree  of  care  due  to  plaintiff 
under  the  circumstances,  but  would  not  re- 
lieve him  of  the  consequences  of  his  own 
negligence,  if  any,  in  boarding  the  car.  If 
the  employees  had  no  such  authority,  then 
the  defendant  cannot  be  held  liable  for  the 
injuries  received  by  the  plaintiff,  although 
such  employees  ma}'  have  been  guilty  of 
negliarence/' 

Later,  the  father  of  this  boy  Buea  for  loss 
of  the  boy's  services,  growing  out  of  this 
same  injury,  and,  with  reference  to  the  ques- 
tion discuHsed  in  this  note,  the  court  held 
that,  if  the  boy  was  without  mental  ca- 
pacity to  understand  the  danger  of  riding 
on  the  hand  car,  and  he  was  invited  or  per- 
mitted by  the  employees  of  the  railroad 
company  to  ride  on  the  car,  and  was  thereby 
injured,  it  would  be  liable  for  the  damages 
whether  the  employees  knew  of  the  inca- 

rnty  of  tne  bov  or  not.    Missouri  K.  ft  T. 
Co.  ▼.  Rodgers  (Tex.  Qv.  App.)  39  a  W. 
383. 

In  Flower  v,  Pennsylvania  R.  Oo.  09  Pa. 
210,  8  Am.  Rep.  251,  it  was  held  that  there 
was  no  actual  or  presumptive  authority  on 
the  nart  of  a  locomotive  fireman,  who*;p  duty 
it  was  to  siip])ly  tlio  oTijrino  with  water,  to 
invite  a  ten-yeai-t)ld  hoy  to  climb  up  on  the 
side  of  the  tender,  put  in  the  hose,  and  turn 
on  the  water  at  a  water  tank:  and  the  boy's 
father  could  not  recover  from  the  railroad 
company  for  his  death  caused  by  his  being 
knocked  from  the  tender  by  a  collision. 

It  was  said  in  Chicago  M.  &  St.  P.  R,  Co. 
V.  West,  125  ni.  320,  8  Am.  St.  Rep.  380,  17 
N.  E.  788,  that  "conccdinfr,  as  must  be  done, 
the  engineer  invited  plaintiff  to  ride  with 
him  on  his  enprine,  he  was  acting  without 
the  scope  of  any  duty  he  owed  to  his  em- 
ployer; and,  had  any  injury  come  to  plain- 
tiff on  account  of  that  act  of  the  engineer 
itself,  whether  nenfliijently  done  or  not,  the 
master  would  not  be  liable."  But  in  this 
case  it  was  held  that  the  rules  of  the  com- 
pany forbidding  any  stranger  to  ride 
upK)n  the  engine  clearly  made  it  the  duty 
of  the  engineer  to  put  him  off,  and  in  so 
doing  he  would  be  acting  within  the  general 
scope  of  his  employment;  and  therefore  the  I 
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master  was  liable  to  a  seven-year-old  child 
invited  upon  the  engine  by  the  engineer  and 
then  injured  as  a  result  of  the  engineer's 
negligently  directing  him  to  get  off  the  en- 
gine while  in  motion. 

It  was  said  in  Mexican  Nat.  R.  Co.  v. 
Crum,  6  Tex.  Civ.  App.  702,  25  S.  W.  1126. 
that  if  plaintiff,  a  seven-year-old  boy,  was 
on  the  box  ear  which  was  being  unloaded, 
at  the  invitation,  either  express  or  implied, 
of  the  servants  of  the  defendant,  it  was  the 
duty  of  defendant  and  its  servants  to  exer- 
cise ordinary  care  toward  him  to  prevent  his 
being  injured,  and  to  abstain  from  doing  any 
act  which  would  reasonably  result  in  his 
injury,  taking  into  consideration  his  tender 
years;  but,  if  the  plaintiff  was  not  upon  the 
car  at  the  invitation  of  defendant,  or  by  its 
permission,  he  was  an  intruder,  and  in  that 
event  he  was  not  entitled  to  recover,  except 
for  injury  knowingly  or  wilfully  inflicted. 

In  Keating  v.  Michigan  C.  R.  Oo.  97  Mich. 
164,  37  Am.  St.  Rep.  328,  56  N.  W.  346, 
plaintiff,  a  seven-year-old  boy,  taken  upon 
a  gravel  train  by  the  employee  in  char^ge 
thereof,  wishing  to  return  home,  was  aid- 
vised  by  that  employee  to  get  on  an  ap- 
proaching freight  train,  also  belonging  to 
defendant.  It  was  held  that  the  company 
was  not  liable  for  an  injury  resulting  from 
the  boy's  attempt  to  board  the  moving  train, 
although  he  was  led  to  the  act  by  the  direc- 
tion of  its  employee,  the  direction  and  ad- 
vice given  being  outside  the  scope  of  every 
requirement  of  the  servant's  duty. 

Where  a  motorman  has  authority  to  re- 
ceive and  let  off  passengers,  and  a  hoy  in- 
nocently accpts  his  invitation  to  ride  with- 
out paying  fare,  the  boy  is  not  a  trespasser; 
and  it  is  the  duty  of  the  company  to  extend 
to  him  the  diligence  due  to  pas^'^ngers  of  his 
age  and  discretion.  Little  Kocic  Traction  & 
Electric  Co.  v.  Nelson,  66  Ark.  494,  62  S. 
W.  7. 

But  in  Finley  v.  Hudson  Electric  R,  Oo. 
64  Hun,  373,  19  N.  Y.  Supp.  621,  plaintiff, 
an  eight-year-old  boy,  was  injured  while 
getting  upon  a  moving  car  by  invitation  of 
the  motorman  or  conductor  in  payment  for 
his  services  in  opening  a  switch,  the  com- 
pany having  ordered  its  motorman  not  to 
permit  or  allow  such  practice;  and  it  was 
held  that  it  was  not  a  part  of  the  motor- 
man's  or  conductor's  business,  or  within  the 
scope  of  his  employment,  or  for  the  benefit 
of  the  defendant,  or  in  furtherance  of  its 
interests,  to  invite  the  boy  upon  the  car  un- 
der the  circumstances,  and  therefore  a  judg- 
ment in  his  favor  could  not  stand. 
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from  their  homes  at  ^vork.  At  that  time 
somx)  improvements  were  being  made  upon 
the  building  occupied  by  those  in  charge  of 
the  institution,  and  the  plaintiff  in  error 
oontributed  the  stone  needed  for  that  pur- 
pose, and  sent  its  wagon  under  the  charge  of 
a  careful  driver  t6  deliver  the  stone.  The 
plaintiff  in  error  had  knowledge  of  the  char- 
iicter  of  this  institution  and  that  daily  a 
^eat  many  small  children  were  assembled  at 
it  and  cared  for  by  its  managers. 

The  wagon  used  upon  this  occasion  was 
one  constructed  for  and  adapted  to  the  pur- 
pose of  receiving  and  delivering  stone,  and 
its  only  peculiarity  was  that  its  bed,  instead 
of  being  raised  above  the  axles,  was  below 
them,  and  so  was  nearer  the  ground  than  a 
bed  of  a  farm  or  any  other  wagon  in  general 
use.  At  the  time  this  delivery  took  place 
many  children  of  various  ages  and  sizes  were 
playing  on  thn  premises  of  the  institution. 
Upon  the  approach  of  the  wagon  a  number 
of  these  children  were  attracted  to  it,  and 
some  of  them  as  it  entered  the  premises 
climbed  upon  it,  but,  under  the  diifection  of 
the  driver,  at  once  dismounted. 

After  the  wagon  stopped,  and  while  the 
stones  were  being  unloaded,  the  children  in 
considerable  numbers  gathered  around  and 
were  eager  to  get  upon  it,  but  were  forbid- 
den by  the  driver,  who  said  to  them,  how- 
.  ever,  "Wait  until  I  am  rid  of  this  load,  and 
then  I  will  give  you  a  ride."  Immediately 
after  the  work  of  unloading  was  finished, 
several  of  these  children  clambered  upon  the 
wagon,  and  the  driver  started  upon  his  re- 
turn trip.  After  riding  a  short  distance  thev 
began  one  after  another  to  dismount,  and, 
in  undertaking  to  do  likewise,  the  deceased 
either  fell  or  jumped  to  the  ground  between 
the  wheels,  and  one  of  these,  passing  over 
his  body,  so  badly  injured  him  that  he  soon 
afterwards  died. 

It  is  also  in  evidence  that  young  Pugh 
called  to  the  driver  once,  if  not  twice,  to 
stop  and  let  him  get  down,  but,  either  dis- 
regarding the  call  if  heard,  or  else  not  hear- 
ing it,  the  driver  did  not  stop,  so  that  the 
boy,  while  undertaking  to  leave  the  wagon 
still  in  motion,  or  falling,  received  the  injury 
complained  of. 

The  declaration  oontains  three  counts. 
The  case  was  rested  for  the  plaintiff,  how- 
ever, upon  a  fourth  count,  embraced  in  an 
amended  declaration,  which,  in  substance, 
averred  that  the  defendant  sent  upon  the 
premises  in  question  a  wagon  of  such  nature 
and  description  as  to  be  both  dangerous  and 
attractive  to  children,  great  numbers  of 
whom  the  defendant  knew  were  left  durini? 
the  day  by  their  parents;  that  the  driver  in 
charge  of  the  wagon  was  incompetent  and 
unfit;  that  the  defendant  failed  to  provide 
sufficient  servants  to  deliver  the  stone,  and  I 
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I  negligently  failed  to  provide  any  safeguard 
or  protection  while  the  wagon  was  being 
unloaded;  and  that  when  it  was  leaving  the 
premises,  its  driver  having  negligently  per- 
mitted the  deceased  to  mount  the  wagon, 
the  latter  fell  therefrom  and  was  fatally 
injured. 

Upon  the  trial  of  the  issue  made  by  a  plea 
of  not  guilty/  the  testimony  of  the  plaintiff 
disclosed  the  facts  as  set  out  in  the  begin- 
ning of  this  opinion.  At  its  close  the  defend- 
ant demurred  to  the  evidence,  and,  its  de- 
murrer being  overruled,  the  case  went  to  the 
jury  to  ascertain  the  damages  sustained, 
whereupon  a  verdict  was  returned  in  favor 
of  the  plaintiff  for  $2,500.  From  the  judg- 
ment thereon  the  defendant  has  prosecuted 
an  appeal  in  the  nature  of  a  WTit  of  error. 

From  a  careful  examination  of  this  record 
we  are  unable  to  discover  any  legal  ground 
upon  which  the  verdict  and  judgment  can 
rest.  The  case  made  out  is  one  where  a 
skilful  driver  is  placed  in  charge  of  his 
master's  wagon,  with  direction  that  he 
deliver  pieces  of  dressed  stone  at  a  place 
where  they  are  to  be  used  in  making  some 
improvement.  Having  arrived  there  and  im- 
loaded  the  stone,  a  number  of  children,  who 
were  gathered  about,  in  answer  to  his  in- 
vitation got  upon  the  wagon  to  enjoy  a  ride, 
and  while  riding  away  from  the  premises 
one  of  these  children,  either  in  falling  or  un- 
dertaking to  jump  from  the  wagon,  is  run 
over  by  one  of  its  wheels,  and  is  so  injured 
that  death  soon  results.  It  is  not  claimed 
that  the  driver  was  either  expressly  or  by 
implication  authorized  by  his  master  to  ex- 
tend the  invitation  to  the  children  to  get 
upon  the  wagon,  or  that  this  act  of  the 
servant  was  in  any  sense  or  degree  within 
the  scope  of  his  employment  or  in  further- 
ance of  his  master's  business.  Under  these 
facts,  we  think  it  ib  well  settled  the  master 
cannot  be  called  upon  to  respond  in  damages 
for  the  injury  resulting  from  such  unauthor- 
ized act.  Puryear  v.  Thompson,  o  Humph. 
397;  Cantrell  v.  Colwell,  3  Head,  472;  Deihl 
V.  Ottenville,  14  Lea,  191. 

These  cases  lay  down  the  rule  which  we 
think  controlling  here;  but  many  are  to  be 
found  where  the  rule  has  been  applied  to 
acts  very  similar  to  those  presented  in  this 
record.  In  Driscoll  v.  Scanlon,  165  Miiss.  348, 
62  Am.  St.  Rep.  523,  43  N.  E.  100,  the  facts 
were  that  a  boy  of  nine  accepted  the  invi- 
tation of  a  driver  of  a  dump  cart,  belonging 
to  the  defendant,  to  get  upon  the  cart  and 
take  a  ride,  during  which  the  boy  was  In- 
jured. In  an  action  against  the  master  to 
recover  for  the  "injury,  in  sustaining  the  rul- 
ing of  the  trial  court  that  on  these  facts 
there  could  be  no  recovery,  the  supreme 
court  said:  "It  was  not  within  the  scope 
of  the  employment  of  the  driver  of  the  dump 
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cart  to  invite  persons  to  drive  upon  it  for 
their  pleasure/' — citing  Bowler  v.  O'Connell, 
162  Mass.  319,  27  L.R.A.  173,  44  Am.  St. 
Rep.  359,  38  N.  E.  498,  and  Powers  v.  Boston 
&  M.  R.  Co.  153  Mass.  188,  26  N.  E.  446.  In 
Morris  V.  Brown,  111  N.  Y.  318,  7  Am.  St. 
Rep.  751,  18  N.  E.  722,  it  is  said:  "Where  a 
servant  is  employed  to  manage  a  dump  car 
hauling  stone  and  other  material  out  of  a 
tunnel,  he  has  no  authority  to  assent  to  a 
third  person  riding  in  such  car;  and  his  per- 
mitting such  person  to  bo  ride  is  not  equiva- 
lent to  an  invitation  by  his  master,  and  . 
.  .  cannot  make  [him]  the  master  an- 
swerable for  acts  or  omissions  in  the  man- 
agement of  the  car,  from  which  the  person 
so  riding  is  killed  or  suffers  substantial 
injuries.**  So,  in  Cook  v.  Houston  Direct 
Nav.  Co.  76  Tex.  363,  18  Am.  St.  Rep.  52, 
13  S.  W.  475,  it  was  held  that  where  a  minor 
child  was  drowned,  through  having  been  in- 
vited on  the  tugboat  by  the  servants  of 
the  owner,  which  act  was  outside  their  au- 
thority and  against  orders,  no  recovery  could 
be  had.  But,  as  has  already  been  stated,  the 
main  reliance  of  the  defendant  in  error,  in 
order  to  maintain  the  judgment  in  this  case, 
18  in  the  assumption  that  the  wagon,  on  ac- 
count of  its  peculiar  construction,  was  so 
dangerously  attractive  to  young  children 
that  the  duty  devolved  upon  the  owner  to 
exercise  corresponding  diligence  to  see  that 
no  injury  resulted  to  them  therefrom,  and, 
failing  to  do  so  in  the  present  case,  it  is 
liable. 

The  record  disclosed  that  the  plaintiff  in 
error  is  engaged  in  the  stone  business,  and 
that  this  wagon  was  constructed  for  and  Avas 
adapted  to  use  in  that  business.  Evidently 
with  a  view  to  this  use,  it  was  built  with  a 
low  bed  for  the  easy  hoisting  of  stone  into 
it  and  of  unloading  stone  from  it.  Its  pe- 
culiarity consisted  alone  in  this  feature  of 
its  construction.  It  is  true,  thus  built,  it 
was  more  easily  mounted  by  small  children 
than  if  its  bed  had  been  placed  above  the 
nxles.  But  can  it  be  said  that  this  increased 
facility  to  children  in  ascending  to  the  bed 
made  it  so  dangerous  and  attractive  to 
children  that  the  owner  could  not,  without 
the  peril  of  liability  for  injury  to  a  thought- 
less child,  received  while  either  mounting  to 
or  dismounting  from  it,  send  it  out  in  the 
course  of  his  business  with  a  careful  driver, 
unless  he  had  at  the  same  time  one  or  more 
reliable  guards  along  to  warn  such  a  one 
away?  For  it  is  to  be  observed  that,  if  the 
contention  of  the  defendant  in  error  that 
the  owner  of  this  wagon  is  liable  for  the 
killing  of  Pugh,  because  he  sent  this  danger- 
ous agency  to  the  place  in  question,  though 
under  the  charge  of  a  prudent  driver,  then 
it  would  have  been  equally  liable  for  a  like 
accident  occurring  in  one  of  the  thorough- 
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fared  of  N^hville ;  for  on  these  at  all  hours 
of  the  day  it  would  be  conceded  that  many 
children  are  in  the  habit  of  passing  unat- 
tended by  persons  of  sufficient  discretion  to 
keep  them  out  of  danger. 

It  is  a  matter  of  common  observation, 
which  cannot  be  ignored  by  the  court,  that 
the  instinct  of  a  boy  impels  him  to  mount, 
where  permitted  to  do  so,  and  even  in  the 
absence  of  permission,  a  moving  vehicle, 
whatever  its  construction  or  the  pui-pose  for 
which  it  is  us€Ki.  An  ordinary  farm  ^Yagon. 
a  dump  cart,  a  cari'iage,  or  a  buggy,  equally 
invites  him,  yet  it  would  hardly  be  argued 
that  for  an  injury  occurring  like  the  one  in 
question,  and  under  conditions  existing  in 
this  case,  on  one  of  these  vehicles,  its  owner 
would  be  liable.  The  case  of  Whirley  v. 
Whiteman,  1  Head,  619,  is  no  authority  for 
the  contention  of  the  counsel  for  the  defend- 
ant in  error.  In  that  case  there  was  danger- 
ous machinery  in  operation  uninclosed  and 
unguarded,  with  the  knowledge  of  the  owner 
that  small  children  were  in  the  habit  of 
playing  in  dangerous  proximity  to  it. 

Lynch  v.  Nurdin,  1  Q.  B.  29,  referred  to 
with  approval  in  Whirley*s  Case,  equally 
fails  to  support  this  contention. 

There  the  facta  were  that  the  defendant's 
servant  left  the  master *s  horse  and  cart  in  a 
public  street  unattended  while  he  was  visit- 
ing in  a  neighboring  house.  In  the  mean- 
time several  children  engaged  in  climbing  m- 
to  and  out  of  the  cart,  and  as  the  plaintiff 
was  getting  down  from  it  another  boy 
caused  the  horse  to  move,  in  consequence  of 
which  the  plaintiff  fell  and  received  the  in- 
jury complained  of.  Lord  Denman,  in  dis- 
posing of  the  motion  for  a  rule  nisi,  made  by 
the  defendant  for  a  new  trial  on  the  ground 
of  misdirection  and  that  the  verdict  was 
against  the  evidence,  said  that,  upon  the 
iacts  established,  the  question  of  negligence 
was  "strictly  within  the  province  of  a  jury:'' 
that  "they  would  naturally  inquire  whether 
the  horse  was  vicious  or  steady;  whether  the 
occasion  required  the  servant  to  be  so  long 
absent  from  his  charge,  and  whether  in  that 
case  no  assistance  could  have  been  procured 
to  watch  the  horse:  whether  the  street  was 
at  that  hour  likely  to  be  clear  or  thronged 
with  a  noisy  multitude;  especially  whether 
large  parties  of  young  children  might  be 
reasonably  expected  to  resort  to  the  spot^  If 
this  last -mentioned  fact  were  probable,  it 
would  be  hard  to  say  that  a  case  of  gross 
negligence  was  not  fully  established. 

Leaving  a  horse  and  cart  in  a  public 
street  unattended  and  loose,  subject  to  natu- 
ral observation  and  interference  from  chil- 
dren passing  along  the  street,  might  be  neld 
a  proper  question  for  a  jury  to  say  whether 
it  was  or  was  not  negligence.  But  the  facts 
of  that  case  furnished  no  analogy  to  thone  of 
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the  present,  where  the  owner  has  placed  his 
wagon  under  the  direction  of  a  careful 
driver  in  the  course  of  his  business,  and  the 
injury  occurs)  not  in  the  absence  of  the 
driver,  but  in  his  presence  and  as  the  result 
of  his  unauthorized  act. 

The  case  of  Burke  v.  Ellis,  105  Tenn.  702, 
58  S.  W.  855,  is  relied  upon  with  much  con- 
fidence as  sustaining  the  present  judgment. 

In  that  case  it  seems  the  receiver  of  a  rail- 
road was  held  liable  for  the  injury  sustained 
by  a  child,  who  was  permitted  by  those  in 
charge  of  a  car  loaded  with  dirt  to  climb  and 
ride  upon  it,  and  who  while  so  doing  fell  off 
and  was  run  over.  In  the  court  below  the 
trial  judge  said  to  the  jury  "that  if  the 
plaintiff  was  a  child  of  only  six  or  seven 
years  of  age,  and  was  allowed  by  the  re- 
ceiver and  employees  to  get  upon  and  ride 
on  the  car  loaded  with  dirt,  and  while  j*o 
riding  he  fell  off  and  was  injured  by  the 
car  running  over  him,  and  this  was  the 
proximate  cause  of  the  injurj',  the  receiver 
would  be  liable."  To  the  criticism  made 
upon  this  charge  it  was  said  by  this  court, 
speaking  through  Wilkes,  J.,  that  there  was 
no  error  in  it;  the  court  adding:  "It  is 
negligence  per  se  to  permit  a  child  of  such 
tender  years  to  climb  on  and  ride  upon  a 
car  loaded  with  loose  earth  that  is  liable 
to  slip  and  throw  the  child  off  at  any 
time.  .  .  .  An  open  car  loaded  with 
earth  is  such  an  inducement  as  would  natu- 
rally lead  children  into  danger,  and  it  was 
negligence  not  to  keep  them  away  from  the 
cars  un<lor  such  circumstances.  'Tliere  is 
proof  tending  to  show  that  the  child  was  not 
only  jpermitted,  but  invited,  to  ride  by  the 
railroad  employees  and  with  the  knowledge 
of  the  superintendent."  • 

The  authority  of  this  case  must  be  con- 
fined w^ithin  the  narrow  limits  of  its  own 
facts,  and  will  not  be  extended  to  support  a 
judgment  resting  on  facts  like  those  pre- 
sented in  this  record.  In  Nashville  &  C.  R. 
Co.  V.  Starnes.  56  Tenn.  52,  24  Am.  Rep. 
296,  while  recognizing  the  established  doc- 
trine of  the  common  law  that  the  master  Ss 
not  liable  for  the  torts  of  his  sen-ant,  com- 
mitted not  in  the  line  of  the  master's  serv- 
ice, or  with  his  consent  or  ratification, 
yet  it  was  held  that  a  party  injured  as 
tike  result  of  the  wanton  blowing  by  an 
engineer  of  his  whistle  could  recover  against 
the  railroad  company  because  of  the  abso- 
lute necessity  for  more  stringent  care  in  the 
protection  of  life  and  property  against  the 
perils  of  the  steam  engine  with  its  capacity 
for  mischief. 

In  addition,  the  Burke  Case  shows  that 
the  invitation  was  extended  to  the  child, 
whose  injuries  were  there  in  question,  by 
the  railroad  employees  with  the  knowledge 
of  the  superintendent,  who  evidently  was  % 
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superior  officer  of  the  company  and  might 
well  be  held  pro  hac  vice  to  be  the  corpora- 
tion itself. 

The  doctrine  of  an  attractive  nuisance, — 
and  this,  after  all,  is  at  the  bottom  of  the 
contention, — while  by  no  means  having  its 
beginning,  at  least  found  material  support, 
in  the  case  of  Sioux  City  &  P.  R.  Co.  v. 
Stout,  17  Wall.  657,  21  L.  ed.  745.  This 
was  the  first  of  what  are  called  "the  turn- 
table cases."  While  this  case  has  been  fol- 
lowed by  the  Supreme  Court  of  the  United 
States  in  a  number  of  subsequent  cases,  and 
by  the  courts  of  last  resort  of  several  of  the 
states,  yet  its  authority  has  been  partially 
or  absolutely  repudiated  in  others.  Among 
the  cases  of  the  latter  class  are  Walsh  v. 
Fitchburg  R.  Co.  146  N.  Y.  301,  27  L.R.A. 
724,  45  Am.  St.  Rep.  615,  39  N.  E.  1068; 
Daniels  ▼.  New  York  &  N.  E.  R.  Co.  154 
Mass.  349,  13  L.R.A.  248,  26  Am.  St.  Rep. 
253,  28  N.  E.  283;  Frost  v.  Eastern  R.  Co. 
64  N.  H.  220,  10  Am.  St.  Rep.  396,  9  Atl. 
790. 

While  the  case  of  Walsh  v.  Fitchburg  R. 
Co.  supra,  and  those  following  it,  are  not 
mentioned  in  Bates  v.  Nashville,  C.  &  St.  L. 
R.  Co.  90  Tenn.  36,  25  Am.  St.  Rep.  666, 
15  S.  W.  1069,  yet  the  effect  of  the  holding 
,of  this  court  in  this  latter  case  was  to  im- 
pose very  much  of  a  limitation  upon  the 
rule  announced  in  the  former.  That  was  a 
case  where  a  boy  of  nine  was  injured  upon 
the  turntable  belonging  to  the  defendant 
railroad  company.  His  companions  took  out 
the  bolt  used  to  keep  the  turntable  at  rest 
and  set  it  in  motion,  when  the  plaintiff, 
undertaking  to  mount  it,  was  injured.  There 
were  two  trials  of  the  case;  the  first  result- 
ing in  a  verdict  and  judgment  against  the 
railroad  company.  There  was  a  reversal  in 
this  court  upon  the  gi-ound  that  the  circuit 
judge  failed  to  charge,  as  a  matter  of  law, 
first,  "that  the  defendant  was  not  required 
to  so  fasten  or  secure  the  turntable  that 
the  boys  like  the  injured  boy  could  not  dis- 
place such  fastening  ^nd  put  the  table  in  mo- 
tion; second,  that  the  defendant  was  not 
required  to  fasten  the  turntable  any  more 
securely  than  necessary  to  keep  it  securely 
in  place."  Upon  the  second  trial,  while  fol- 
lowing the  direction  of  this  court  and  giv- 
ing in  charge  to  the  jury  the  special  re- 
quests, for  the  refusal  of  which  the  reversal 
had  been  had,  yet  the  trial  judge,  by  other 
paragraphs  in  his  charge,  so  neutralized  their 
effect  that  the  case  was  again  reversed.  In 
Cooper  V.  Overton,  102  Tenn.  235,  45  L.R.A. 
591,  73  Am.  St.  Rep.  864,  62  8.  W.  183.  it 
is  said  that  the  rule  of  the  turntable  cases 
was  not  applicable  to  a  case  involving  such 
facts  as  were  disclosed  by  the  case  then  in 
hand,  and  that  "it  should  not  be  carried  be- 
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yond  the  class  of  cases  to  which  it  has  been 
applied." 

We  think  to  apply  it  under  such  circum- 
stances as  are  disclosed  in  this  record  would 
be  in  the  face  of  sound  principle  and  of  all 
well-considered  authority.  Tho  judgment  of 
the  lower  court  is  therefore  reversed,  and 
the  ease  is  dismissed. 


IDAHO  SUPREME  COURT. 
VILLAGE  OF  SAND  POINT,  Appt., 

V. 

WILLIAM  DOYLE,  Re»pt. 

(—  Idaho,  —,  83  Pac.  598.) 

Injunc  '^n — nuisance — public  health. 

1.  ^Vllen'  the  complaint  alleges  the  cor- 
porate capacity  of  plaintiff,  and  that  by 
some  threatened  act  defendant  will  create 
a  nuisance,  or  threatens  to,  or  is  about  to, 
^sommit  some  act  that  will  endanger  the 
health  of  the  inhabitants  of  the  village  or 
-city,  or  that  will  result  in  damage  to  the 
property  of  the  city  or  village,  or  may  be 
the  means  of  causes  of  action  for  damage 

Headnotes  by  Stookslaoeb,  Ch.  J. 


against  the  city  or  village,  equity  will  grant 

relief. 

Complaint— demurrer. 

2.  \Vhere  a  complaint  staies  any  cause 
of  action  that  will  put  the  defendant  on 
his  defense  of  the  alleged  wrongful  act,  it 
is  not  subject  to  demurrer. 

(December  30,  1905.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  CkMirt  for  Kootenai  County 
sustaining  a  demurrer  to  a  complaint  filed 
to  enjoin  interference  with  a  bridge.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Herman  H.  Taylor  and  Charles  L. 
Heitman,  for  appellant: 

The  laws  place  the  burden  of  maintaining 
and  keeping  in  safe  repair  all  thoroughfarea, 
within  their  corporate  limits,  upon  cities, 
towns,  and  villages. 

Rev.  Stat.  §  2230  subdiv.  16;  Genesee  v. 
Latah  Ck>unty,  4  Idaho,  141,  36  Pac  701; 
Nelson  v.  Garfield  County,  6  Colo.  App.  279, 
40  Pac.  474. 

Any  negligence  in  this  regard  by  the  mu- 
nicipality would  render  it  liable  for  any 
damages  that  might  be  caused  by  said  neg- 
ligence. 

Topeka   v.   Hempstead,  58  Kan.   328,   49 


Case  Note. — Injunction  against  saloon  be- 
•cause  of  character  of  locality. — There  are 
numerous  cases  where  the  question  of  in- 
junction aeainst  the  maintenance  of  saloons 
has  been  discussed  and  decided,  and  differ- 
ent phases  of  this  subject  have  been  consid- 
ered in  notes  to  State  v.  Creeden,  7  L.R.A. 
299,  and  Red  Wing  v.  Guptil,  41  L.R.A.  321. 
But  in  most  of  these  cases  the  conducting 
of  the  saloon,  or,  rather,  the  sale  of  liquor, 
was  a  crime  under  the  laws  of  the  state; 
and  cases  frequently  arise  in  states  where 
there  is  a  statutory  provision  for  injunc- 
tions against  the  maintenance  of  places 
where  liquor  is  illegally  sold.  So,  the  in- 
junction is  frequently  sought  upon  the 
ground  that  the  saloon,  by  reason  of  the 
manner  in  which  it  is  conducted,  is  a  nui- 
sance to  neighborhood  property.  But  there 
are  comparatively  few  cases  in  which  the 
injunction  has  been  soiipht  upon  the  ground 
that  the  character  of  the  locality  was  such 
as  necpssarily  to  render  the  maintenance  of 
a  saloon  therein  a  nuisance,  irrespective  of 
anything  improper  in  the  mode  of  conduct- 
ing it. 

In  Haggart  v.  Stehlin,  137  Ind.  43,  22  L. 
K.A.  577,  35  N.  E.  997,  which  was  an  action 
for  damages  and  for  a  permanent  injunction 
against  the  defendant  to  restrain  him  from 
condiiotini?  a  saloon  in  a  certain  locality 
for  which  a  license  had  been  grranted,  the 
court  held  that  a  saloon  constitutes  an  ac- 
tionable nuisance  to  neighboring  property 
where  property  is  largely  depreciated  in  sell- 
.,,1  v^Mtnl  vnlno  bv  reason  of  the  prox- 
imity of  the  saloon,  frequented  by  persons 
1L.R.A.(N.S.) 


for  the  purpose  of  drinking  intoxicating  liq- 
uoi*  therein,  when  it  is  established  in  a  resi- 
dence neighborhood  that  has  oeen  previous- 
ly free  from  such  business,  and  which,  aside 
from  residences,  included  little  except 
churches,  schools,  a  female  college,  and  an 
orphan  asylum,  and  in  which  the  people  are 
largely  opposed  to  saloons.  But,  as  the  case 
came  before  the  court  on  a  demurrer  to  the 
complaint,  th^  question  as  to  the  injunction 
was  not  fully  decided;  but  the  trend  of  the 
discussion  seemed  to  indicate  that  the  court 
believed  that  an  injunction  should  not  issue 
in  such  a  case. 

In  Northern  P.  R.  Co.  v.  Whalen,  3  Wash. 
Terr.  452,  17  Pac.  890,  which  was  an  action 
brought  by  a  railroad  company  to  restrain 
the  board  of  county  commissioners  from 
granting  licenses  to  the  defendants  for  the 
sale  of  liquors  in  certain  saloons  and  gam- 
bling houses  conducted  by  said  defendants 
along  the  lines  of  the  plaintiff's  railroad; 
and  also  to  restrain  defendants  from  selling 
liquors  at  such  places  to  the  employees  of 
the  plaintiff, — ^the  court  held  that  the  action 
would  not  lie;  that  the  board  of  county 
commissioners  acted  in  a  quasi  judicial  ca- 
pacity, and,  if  their  act  were  erroneous,  the 
remedy  would  be  by  appeal  or  certiorari; 
and  that,  although  the  liquor  sold  by  defend- 
ants to  the  employees  of  the  plaintiff  might 
render  such  employees  intoxicated  and  unfit 
to  perform  their  duties  to  the  plaintiff,  the 
only  remedy  would  be  for  plaintiff  to 
discharge  the  employees;  and  that  an  in- 
junction would  not  lie  to  enforce  the  terms 
of  such  a  contract  of  employment. 
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Pac.  87;  Mischke  ▼.  Seattle,  26  Wash.  616, 
iil  Pac.  357. 

The  use  of  a  street,  highway,  or  bridge 
within  the  corporate  limits  of  the  munici- 
pality, by  an  individual  simply  for  his  own 
oonvenience  and  accommodation,  unaccom- 
panied by  public  uses,  is  unauthorized,  and 
essentially  a  nuisance. 

Mischke  ▼.  Seattle,  supra;  Wendell  v. 
Troy,  39  Barb.  329. 

Equity  will  enjoin  to  prevent  a  miiltiplic- 
ity  of  suits. 

1  Pom.  Eq.  Jut.  SS  262,  267,  271,  273;  Atty. 
Gen.  ex  reL  Raleigh  v.  Hunter,  16  N.  0. 
(1  Dev.  Eq.)  12. 

Mr.  R.  £.  McFarland,  for  respondent: 

The  respondent,  being  an  abutter,  is  en- 
titled to  a  way  of  ingress  and  egress 
th'-^ugh  streets,  and,  if  the  bridge  in  a 
.street,  through  the  bridge;  and  has  a  right 
to  connect  with  the  bridge. 

Spencer  v.  Metropolitan  Street  R.  Co.  120 
Mo.  154,  22  L.R.A.  668,  23  S.  W.  126;  Willa- 
mette Iron  Works  v.  Oregon  R.  &  Nav.  CJo. 
26  Or.  224,  29  L.R.A.  88,  46  Am.  St.  Rep. 
020,  37  Pac.  1016;  Bannon  ▼.  Rohmeiser,  90 
Ky.  48,  29  Am.  St.  Rep.  366,  13  S.  W.  444; 
Brakken  ▼.  Minneapolis  &  St.  L.  R.  Go.  29 
Minn.  41,  11  N.  W.  124;  Haynes  v.  Thomas, 
7  Ind.  38;  Heller  ▼.  Atchison,  T.  &  S.  F.  R. 
Co.  28  Kan.  625;  2  Smith,  Modem  Law  of 
Mun.  Corp.  1214;  1  Am.  &  Eng.  Enc.  Law, 
p.  225. 

Equity  will  not  interfere  to  restrain  the 
commission  of  a  criminal  offense. 

Horr  ft  B.  Mun.  Pol.  Ord.  §  206,  p.  186;  1 
High,  Inj.  §§  20-28;  Janesville  ▼.  Carpenter, 
77  Wis.  288,  8  L.R.A.  808,  20  Am.  St.  Rep. 
123,  46  N.  W.  128;  State  ex  rel.  Wood  y. 
Schweickardt,  109  Mo.  496,  19  S.  W.  62; 
Neaf  ▼.  Palmer,  103  Ky.  496,  41  L.R.A.  219, 
45  S.  W.  506;  Planet  Property  ft  Financial 
Oo.  ▼.  St.  Louis,  0.  H.  ft  a  R.  Co.  116  Mo. 
618,  22  S.  W.  616. 

Stockslager,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Plaintiff  filed  its  complaint  alleging  that 
it  is  a  corporation.  It  is  shown  a  stream 
known  as  Sand  creek  runs  through  the  vil- 
lage of  Sand  Point,  and  that  there  is  a 
bridge  across  said  stream  connecting  the 
streets  at  either  end  of  the  village.  This 
bridge,  it  is  alleged,  is  450  feet  long,  16  feet 
wide,  inclusive,  and  14V^  feet  in  width  with- 
in the  railing,  and  from  15  to  20  feet  high. 
It  is  built  of  wood,  and  is  a  principal  high- 
way connecting  the  east  and  west  side  of 
said  creek.  It  was  constructed  by  Kootenai 
county  years  ago,  and  has  along  its  entire 
length  on  both  sides  substantial  wooden  rail 
ings  necessary  for  the  safety  of  the  travel- 
ing public.  It  is  alleged  that  it  is  necessary 
that  such  railings  should  remain  intact  and 
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in  sound  condition;  that  large  numbers  of 
women  and  children  residing  in  said  munici- 
pal corporation  cross  this  bridge  daily;  that 
the  street  at  each  end  of  this  bridge  is  50 
feet  wide,  and  has  been  dedicated  to  the 
public  and  accepted  by  the  municipal  cor- 
poration; that  the  chairman  and  board 
of  trustees  of  said  municipal  corporation  did 
on  or  about  March  2,  1903,  enact  an 
ordinance  prohibiting  the  sale  of  in- 
toxicating liquors  within  a  distance  of  100 
feet  on  the  north  and  south  sides  -of 
said  bridge.  This  ordinance  was  published 
and  took  effect  April  10,  1903,  and  has 
never  been  repealed.  The  ordinance 
prohibits  the  sale  of  ardent,  distilled,  fer- 
mented, or  liquors  of  any  character  within 
the  prescribed  limits.  It  is  next  shown  that 
respondent  claims  to  be  the  owner  of  land 
situated  within  the  ravine  through  which 
said  stream  flows  within  the  corporate  lim- 
its of  appellant,  which  lot  of  land  touches 
the  right  of  way  upon  which  said  bridge  is 
situated,  on  the  north,  110  feet  from  the 
west  end  of  said  bridge,  and  that  respond- 
ent has  constructed  a  wooden  frame  build- 
ing on  said  lot,  and  is  building  a  platform 
or  bridge  from  said  building  over  and  upon 
the  right  of  way  crossed  by  said  bridge  with 
the  intention  of  connecting  said  wooden 
building  by  said  bridge  or  platform  with 
the  floor  of  said  bridge,  and  that  he  threat- 
ens to  tear  down  and  remove  the  railing 
upon  said  public  bridge  at  a  point  where 
said  platform  is  extended  to  connect  with 
the  floor  of  said  public  bridge,  in  order  to 
use  said  public  bridge  as  an  outlet  from  said 
building;  that  defendant  intends  to  use  said 
building  as  a  saloon  for  the  purpose  of  re- 
tailing intoxicating  liquors  to  the  public 
therein  in  violation  of  the  provisions  of  the 
municipal  ordinance  before  mentioned;  that 
defendant's  said  building  is  from  17  to  20 
feet  from  the  railing  of  said  public  bridge 
on  the  north  side;  that,  if  defendant  is  al- 
lowed to  connect  said  building  with  the  floor 
of  said  public  bridge,  and  remove  the  rail- 
ing therefrom,  in  order  to  give  him  an  out- 
let upon  said  bridge,  by  reason  of  the' re- 
moval of  said  railing  said  bridge  will  be- 
come unsafe  and  insecure  for  the  traveling 
public  and  for  teams  and  vehicles;  that,  if 
defendant  is  allowed  to  conduct  a  saloon  in 
said  building,  that  portion  of  the  public 
bridge  in  front  of  his  saloon  will  become  a 
loitering  place  for  drunken  and  idle  men. 
and  will  be  annoying  as  well  as  unsafe  for 
the  public,  especially  women  and  children, 
to  cross  the  public  bridge  at  said  point;  that 
said  bridge  was  erected  at  considerable  cost, 
and  is  the  principal  highway  across  said 
creek  for  the  public;  that  a  wooden  building 
will  jeopardize  the  existence  of  said  bridge 
by  reason  of  probable  danger  from  Are  from 
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respondent's  wooden  building;  that  plain- 
tiff, prior  to  the  commencement  of  the  con- 
st mction  of  said  wooden  building  by  defend- 
ant, notified  defendant  that  he  would  not 
be  allowed  to  construct  o-r  maintain  a  build- 
ing for  saloon  purposes,  or  for  any  other 
]>urpose,  along  the  line  of  said  bridge,  but 
that  defendant  disregarded  said  notice  and 
persisted  in  constructing  said  building,  and 
still  persists  in  connecting  said  building 
with  the  public  bridge,  with  the  intention 
of  using  his  building  for  saloon  purposes; 
that  said  building  used  as  a  saloon,  with 
ingress  and  ogress  to  and  from  said  public 
bridge,  will  be  a  nuisance,  especially  to  the 
women  and  children  who  are  daily  compelled 
to  pass  over  said  bridge;  that  on  or  about 
July  1,  1903,  defendant  opened  said  building 
and  moved  a  stock  of  intoxicating  liquon 
therein,  and  for  several  days  thereafter 
openly  violated  said  ordinance  by  retailing 
intoxicating  liquors  to  the  public;  that  on 
,Tuly  3,  1903,  a  complaint  sworn  to  and  filed 
was  issued  by  a  justice  of  the  peace  for  said 
precinct  and  county  charging  defendant 
with  violation  of  said  ordinance,  and  there- 
upon a  warrant  of  arrest  was  issued  upon 
said  complaint,  and  defendant  pleaded 
fruilty  to  the  charge,  and  was  sentenced  to 
pay  a  fine  of  $100,  or  be  imprisoned  in  the 
village  jail  for  the  term  of  fifty  days;  that 
thereafter  said  fine  was  paid  by  defendant; 
that  appellant  has  no  adequate  remedy  at 
law,  and  that  to  allow  respondent  to  main- 
tain a  saloon  in  said  building  will  inflict  ir- 
reparable injury  upon  the  public,  and  that 
it  will  result  in  the  establishment  and  main- 
tenance of  a  nuisance,  besides  violating  the 
local  laws  of  said  municipal  corporation,  and 
jeopardize  the  safety  of  said  bridge.  This 
statement  is  taken  from  appellant's  brief, 
and  is  conceded  by  counsel  for  respondent  to 
be  in  the  main  correct.  We  think  it  correct- 
ly states  the  issue  presented  by  appellant's 
complaint. 

To  this  complaint  a  demurrer  was  inter- 
posed as  follows:  "(a)  That  said  complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  in  this:  (1)  That  said 
complaint  lacks  equity;  (2)  that  it  appears 
from  the  facts  stated  therein,  and  shows  on 
the  face  of  the  complaint,  that  complainant 
has  a  complete,  speedy,  and  adequate  rem- 
edy at  law  for  all  the  acts  complained  of, 
and  for  all  the  threatened  or  apprehended 
acts  complained  of;  (3)  that  it  appears 
from  said  complaint  that  any  injuries  which 
may  result  from  any  act  alleged  to  be 
threatened  by  defendant  or  apprehended  by 
plaintiff  are  mere  possibilities,  and  exist  on- 
ly in  imagination;  (4)  that  the  injuries  al- 
leged to  be  threatened  or  apprehended  are 
too  remote  to  justify  any  relief  by  injunc- 
tion; (5)  that  an  injunction  granted  under 
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the  circumstances  set  forth  in  said  com- 
plaint would  deprive  defendant  of  his  prop- 
erty without  due  process  of  law,  and  with- 
out compensation;  (6)  that  said  injunction 
would  deprive  defendant  of  his  legal  right 
to  the  rea-sonable  and  proper  use  of  a  pablic 
highway,  (b)  That  the  complaint  herein  is 
ambiguous,  unintelligible,  and  uncertain  in 
this;  (7)  That  the  said  complaint  does  not 
show  how  the  cutting  of  the  rail  mentioned 
in  said  complaint  would  in  any  way  weaken 
or  impair  the  bridge  therein  mentioned,  or 
how  the  building  of  defendant  would,  endan- 
ger said  bridge  from  fire  in  any  way,  or  any 
more  than  any  other  lawfully  constructed 
building  of  similar  character  in  the  vicinity 
of  said  bridge,  or  how  it  would  increase  the 
travel  on  said  bridge  any  more  than  if  con- 
structed at  either  end  thereof." 

On  the  17th  day  of  April,  1905,  the  de- 
murrer having  theretofore  been  submitted 
to  the  court,  a  judgment  was  entered  first 
finding  "that  the  said  amended  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  or  a  cause  of  suit,  and  that 
the  plaintiff  has  an  adequate  remedy  at 
law;"  and  judgment  for  respondent  for  his 
costs.  It  will  only  be  necessary  for  us  to 
ascertain  whether  a  court  of  equity  can 
grant  appellant  any  of  the  relief  prayed  for 
in  his  complaint  as  shown  by  the  record. 
If  80^  then  the  demurrer  should  not  have 
been  sustained.  That  municipalities  of  the 
character  of  appellant  are  given  very  large 
power  in  the  control  and  management  of 
their  affairs  is  not  and  could  not  be  disputed. 
They  have  the  right  to  regulate  and 
control  the  sale  of  liquors;  to  say  where  and 
under  what  conditions  liquors  may  be  sold 
within  their  coriwrate  limits;  to  prescribe 
certain  districts  wherein  buildings  danger- 
ous to  the  welfare  of  the  people  shall  not 
be  erected;  to  prohibit  the  conducting  of 
any  business  dangerous  to  the  morals  and 
good  order  of  the  people  of  the  municipal- 
ity. The  complaint  must  be  taken  as  true 
in  all  its  allegations.  The  demurrer  admits 
this  fact,  but  by  its  averments  says  that 
there  is  not  enough  stated  in  the  complaint 
to  warrant  a  court  of  equity  to  grant  any 
relief:  (1)  That  a  cause  of  act.ion  is  not 
stated;  and  (2)  that  appellant  has  a  plain, 
speedy,  and  adequate  remedy  at  law:  and  it 
is  so  found  by  the  court.  If  we  find  that 
the  village  of  Sand  Point  has  full  power 
and  control  over  its  streets,  alleys,  an*! 
bridges,  and  the  right  to  declare  by  ordi- 
nance how  and  where  certain  classes  of  bus- 
iness shall  be  conducted,  then  appellant  has 
the  right  to  declare  by  ordinance  that  a  sa- 
loon business  shall  not  be  conducted  within 
100  feet  of  either  the  north  or  south  side 
of  the  bridge  crossing  Sand  creek.  Again,  if 
the  city  is  responsible  in  damages  (and  like- 
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ly  it  is)  for  auy  accident  that  may  occur 
on  said  bridge  by  reason  of  any  defect  in  its 
construction  or  maintenance,  then  it  be- 
comes the  duty  of  the  village  authorities  to 
guard  carefully  the  safety  of  the  people  who 
travel  over  and  across  this  part  of  the  high- 
way. This  being  true,  we  think  the  village 
authorities  have  the  power  to  permit  or  re- 
ject the  application  of  anyone  to  construct 
any  kind  of  a  building  connecting  with  this 
bridjge.  If  it  is  by  them  considered  dan- 
gerous to  the  traveling  public,  offensive  to 
any  class  of  people  who  may  have  occasion 
to  pass  over  the  bridge,  or  if  it  will  in  any 
uianirer  weaken  or  reduce  the  safety  of  the 
bridge,  then  they  may  prohibit  its  construc- 
tion. 

It  is  urged  by  counsel  for  appellant  that 
women  and  children  pass  and  repass  over 
and  across  this  bridge;  that,  if  respondent 
is  permitted  to  conduct  a  saloon  in  his  build- 
ing, it  will  be  offensive  to  women  and  chil- 
dren who  have  occasion  to  pass  back  and 
forth  across  the  bridge;  that  drunken  men 
will  congregate  in  front  of  said  building  and 
consequently  on  or  near  the  bridge,  and  thus 
create  a  nuisance.  Counsel  for  respondent 
inoets  this  argument  by  the  statement  in  his 
brief  that  "it  is  a  notorious  fact  that  in 
every  city  and  village  in  the  state  saloons 
open  upon  the  sidewalks  and  pavements; 
and  yet  it  is  not  anywhere  claimed  that  the 
sidewalks  or  streets  immediately  in  front  of 
such  saloons  are  loitering  places  for 'drunken 
and  idle  men.' "  This  statement  does  not 
quite  meet  the  issues.  It  is  shown  that  the 
streets  at  either  end  of  this  bridge  and  con- 
necting therewith  are  50  feet  wide,  whilst 
the  bridge  is  only  14^  feet  wide  in  the 
clear.  Again,  if  women  and  children  are 
passing  along  any  of  the  streets  of  the  vil- 
lage where  a  saloon  is  being  conducted,  if 
'idle  and  drunken  men"  are  congregated  in 
front  thereof,  they  may  pass  to  the  opposite 
side  of  the  street,  or  pursue  their  way  on 
another  street.  In  other  words,  they  are 
not  compelled  to  pass  within  the  narrow 
limits  of  14 VI;  feet.  This  alone  may  not  be 
sufficient  to  warrant  a  court  of  equity  to 
grant  relief  by  injunction;  but  it  is  certain- 
ly apparent  that  there  is  much  more  reason 
for  the  village  authorities  to  prohibit  the 
sale  of  intoxicating  liquors  in  a  building 
with  its  only  outlet  connected  with  the 
bridge,  than  there  is  to  allow  saloons  to  be 
conducted  on  the  streets  that  have  back  en- 
trances through  which  intoxicated  persons 
may  pass  without  encountering  persons  to 
whom  they  would  be  obnoxious,  or  the  oppo- 
site side  of  the  street,  or  other  streets  on 
which  people  may  travel,  and  thus  avoid 
close  proximity  with  such  persons. . 

Counsel  for  respondent  insists  that  Koo- 
tenai countv,  and  not  the  village  of  Sand 
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Point,  has  the  care,  supervision,  and  control 
of  the  bridge  in  question  under  the  provi- 
sions of  S  SI,  p.  208,  Sess.  Laws  1899.  This 
section  provides:  ''The  city  council  or  board 
of  trustees  shall  have  the  care,  supervision, 
and  control  of  all  public  highways,  bridges, 
streets,  alleys,  public  squares,  and  commons 
within  the  city  or  village;  and  shall  cause? 
the  same  to  be  kept  open  and  in  repair  and 
free  from  nuisance.  .  .  .  All  public 
bridges  exceeding  60  feet  in  length,  over  any 
stream  crossing  a  state  or  county  highway, 
shall  be  constructed  and  kept  in  repair  by 
the  county."  This  act  was  approved  Feb- 
ruary 10,  1899.  In  an  act  passed  on  the 
14th  day  of  February,  1899  (at  page  270  of 
the  same  Session  Laws),  we  find  the  follow- 
ing provision:  "Each  incorporated  city, 
town,  or  village  in  this  state  constitutes  a 
separate  road  district  under  this  title,  and 
the  city  council  of  each  city  and  the  board 
of  trustees  of  each  town  or  village,  as  far 
as  relates  to  their  city,  town,  or  village, 
have  the  powers  conferred,  and  must  per- 
form the  duties  imposed,  upon  the  board  of 
county  commissioners  of  their  respective 
counties  by  this  chapter.  Each  city  council 
and  board  of  trustees  must  appoint  a  road 
overseer  who  must,  within  such  city,  town, 
or  village  have  the  powers  conferred,  ana 
perform  the  duties  imposed  by  this  chapter. 
.  .  .  "  Subdivisions  27,  28,  and  29  of  § 
73,  p.  205,  Acts  1899,  authorize  and  em- 
power cities  and  villages  to  "prevent  and  re- 
move all  encroachments  into  and  upon  all 
sidewalks,  streets,  avenues,  and  alleys,"  and 
to  "open,  widen,  or  otherwise  improve  any 
street,  avenue,  lane,  or  alley,"  and  to  "cre- 
ate, open,  and  improve  new  streets,"  etc. 
All  of  the  above  provisions  were  construed 
by  this  court  in  the  case  of  Carson  v.  Gene- 
see, 9  Idaho,  244,  74  Pac.  862.  After  re- 
viewing the  authorities  and  the  various  leg- 
islative acts  pertaining  to  the  organization 
of  cities,  towns,  and  villages,  the  powers, 
duties,  and  responsibilities  thereof,  Mr.  Jus- 
tice Ailshie  said:  "It  will  be  seen  from  the 
foregoing  that  the  power  of  cities  and  vil- 
lages in  this  state  over  the  streets  is  exclu- 
sive and  unlimited,  and  the  question  there- 
fore arises :  Are  their  express  or  implied  du- 
ties to  the  public  and  the  individual  com- 
mensurate with  the  powers  granted  them? 
It  is  conceded  that  there  is  no  express  stat- 
ute in  this  state  making  municipal  corpora- 
tions liable  in  damages  for  negligence.  The 
only  remaining  question  is.  Can  such  liabil- 
ity be  said  to  be  implied?"  After  collecting 
and  discussing  a  great  many  authorities 
bearing  on  this  question,  the  opinion  con- 
cludes thus:  "It  had  all  the  authority  re- 
quisite to  have  kept  its  streets  in  repair, 
and  thereby  avoid  the  liability  to  which  it 
now  finds  itself  subjected."    The  above  case 
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was  an  action  for  damages  resulting  from 
an  injury  received  on  one  of  the  streets  of 
the  village  of  Genesee  by  reason  of  a  de- 
fective sidewalk. 

In  this  case  it  is  not  disputed  that  the 
bridge  connecting  the  two  streets  of  said 
Sand  Point  is  a  part  of  the  public  thorough- 
fare, and  is  within  the  corporate  limits  of 
said  village;  hence,  with  the  same  construc- 
tion given  our  laws  governing  cities  and  vil- 
lages as  is  shown  in  Carson  v.  Genesee,  we 
must  conclude  that  .the  village  of  Sand 
Point  has  complete  and  exclusive  control 
over  the  bridge  crossing  Sand  creek  with  the 
duty  imposed  upon  it  by  law  of  keeping  it 
in  repair  and  at  all  times  safe  and  conveu- 
ient  for  the  accommodation  of  the  traveling 
public  Since  we  have  reached  this  conclu- 
sion, the  question  arises  as  to  who  would  be 
liable  for  any  damage  or  injury  resulting 
from  an  accident  caused  by  the  erection  of 
the  building  of  respondent  in  close  proxim- 
ity to  said  bridge  and  connecting  therewith 
by  a  platform.  In  our  view  of  the  law,  the 
village  is  responsible  for  the  condition  of 
this  bridge  and  uny  and  every  thing  con- 
nected therewith.  In  case  an  injury  should 
occur  to  anyone  resulting  from  an  accident 
occasioned  by  the  construction  of  the  plat- 
form connecting  with  the  bridge,  if  it  could 
be  nhown  that  the  accident  occurred  on  the 
right  of  way  or  street  of  appellant,  under 
our  holding  in  Carson  v.  Genesee,  the  city 
oould  be  made  to  respond  in  damages;  and 
we  have  no  disposition  to  change  the  con- 
struction given  our  laws  governing  the 
questions  involved  in  that  case  and  this. 

We  think  the  demurrer  should  have  been 
overruled.  The  judgment  is  reversed,  and 
cause  remanded  to  the  lower  court,  for  such 
farther  proceedings  as  is  consistent  with 
this  opinion.    Costs  awarded  to  appellant. 

Ailshie  and  Sullivui,  JJ.,  concur. 
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RE  ESTATE  OF  CHARLES  F.  OOE,  De- 
ceased. 


GEORGE  W.  COE,  Admr.,  etc.,  of  Charles 

F.  Coe,  Deceased,  et  al., 

▼. 

M.  C.  WAINWRIGHT,  Guardian,    etc,    of 
Reuben  Coe  et  al.,  Appts. 

(—  Iowa,  — ,  106  N.  W.  743.) 

Wrongful  death— distribntion  of  fund— con- 
flict of  laws. 

The  statute  of  the  state  where  the 
accident  occurs,  and  not  of  that  of  dece- 


dent's domicil,  governs  the  distribution  of  a 
fund  collected  without  suit,  for  the  wrongful 
killing  of  a   person. 

(April  3,  1906.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Harrison 
Coimty  in  favor  of  claimant  in  a  proceeding 
to  establish  title  to  money  which  had  been 
paid  for  the  negligent  killing  of  Charles  F. 
Coe.    Affirmed. 

Statement  by  Sherwin,  J.: 

Charles  F.  Coe,  a  resident  of  this  state, 
was  killed  in  a  railway  accident  in  the 
state  of  Illinois.  Geo.  W.  Coe  was  duly 
appointed  administrator  of  his  estate  in 
Harrison  county,  Iowa,  and,  as  such  admin- 
istrator, he  received  from  the  railway  com- 
pany a  certain  sum  as  damages  for  causing 
the  death  of  his  intestate.  This  sum  was 
paid  in  settlement  of  his  claim  against  the 
company  and  without  suit.  The  deceased 
left  a  widow,  Jennie  E.  Coe,  but  no  issue, 
and  she  claims  the  full  amount  secured  by 
the  administrator,  as  provided  by  the  stat- 
ute of  Illinois.  The  defendants,  Reuben  Coe 
and  Susan  Coe,  are  the  parents  of  the  de- 
ceased, and  daim  that  the  fund  is  to  be 
disposed  of  under  the  statute  of  this  state, 
and  that  they  are  entitled  to  one-half  of  it. 
There  was  a  judgment  sustaining  the  plain- 
tiffs* claim,  and  the  defendants  appeal. 

Messrs.  Cochran  &  Egan,  for  appellants: 

Under  the  laws  of  Iowa  the  fund  was  as- 
sets of  the  estate,  subject  to  distribution  the 
same  as,  any  other  personal  property. 

Re  Cook,  126  Iowa,  158,  101  N.  W.  747; 
Romano  v  Capital  CSty  Brick  &,  Pipe  Co. 
125  Iowa,  591,  68  L.R.A.  192,  106  Am.  St. 
Rep.  323,  101  N.  W.  440;  Morris  v.  Chicago, 
R.  I.  &  P.  R.  Co.  65  Iowa,  727,  54  Am.  Rep. 
39,  23  N.  W.  143. 

Messrs.  John  W.  Jacobs  and  Rodifer  & 
Arthur  for  appellees. 

Sherwin,  J.,  delivered  the  opinion  of  the 
court: 

There  is  but  one  question  for  determina- 
tion, namely,  To  whom  does  this  money  be- 
long? The  statute  of  Illinois,  imder  which 
claim  was  made  for  damages  for  the  death 
of  Coe,  is  as  follows: 

"Par.  1.  Whenever  the  death  of  a  person 
shall  be  caused  by  wrongful  act,  neghn:'!. 
or  default,  and  the  act,  neglect,  or  default 
is  such  as  would,  if  death  had  not  ensued. 
have  entitled  the  party  injured  to  maintain 
an  action  and  recover  damages  in  respect 
thereof,  then  and  in  every  such  case,  the 


Case  Note. — ^Law  governing  distribution 
of  fund  collected  or  recovered  for  negligent 
killinsr  of  a  |>er8on. — It  is  well  settled  that 
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the  fund  recovered  in  a  statutory  action  for 
the  negligent  killing  of  a  person  is  to  Ix*  dis- 
tributed  to  the   persons  entitled  to  it   ar- 
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person  who,  or  company  or  corporation 
which,  would  have  been  liable  if  death  had 
not  ensued,  shall  be  liable  to  an  action  for 
damages,  notwithstanding  the  death  of  the 
person  injured,  and  although  the  death  shall 
have  been  caused  under  such  circumstances 
as  amount  in  law  to  felony. 

"Far.  2.  Every  such  action  shall  be 
brought  by  and  in  the  name  of  the  personal 
representative  of  such  deceased  person,  and 
the  amount  recovered  in  every  such  action 
shall  be  for  the  exclusive  benefit  of  the  wid- 


ow and  next  of  kin,  of  such  deceased  person. 
and  shall  be  distributed  to  such  widow  and 
next  of  kin,  in  the  proportion  provided  by 
law  in  relation  to  the  distribution  of  per- 
sonal property  left  by  persons  dying  intes- 
tate; and  in  every  such  action  the  jury  may 
give  such  damages  as  they  shall  deem  a  fair 
and  just  compensation  with  reference  to  the 
pecuniary  injuries  resulting  from  such  death 
to  the  wife  and  next  of  kin  of  such  de- 
ceased person,  not  exceeding  the  sum  of 
$5,000;    provided,    that    every    such    action 


t-ording  to  the  statute  of  the  place  where  the 
i>aiise  of  action  arose,  i'.  «.,  the  place  where 
the  accident  causing  the  injury  occurred, 
rather  than  to  the  persons  who  would  be 
entitled  according  to  the  statute  of  the 
forum.  Denver  &  R.  G.  R.  Co.  v.  Warring 
(Colo.)  86  Pac.  305;  Weaver  v.  Baltimore 
&  O.  R.  Co.  21  D.  C.  490;  McDonald  v. 
McDonald,  96  Ky.  209,  49  Am.  St.  Rep.  289, 
28  S.  W.  482;  Stoeckman  v.  Terre  Haute  & 
I.  R.  Co.  15  Mo.  App.  603;  Nelson  v.  Chesa- 
peake &  O.  R.  Co.  88  Va.  971,  15  L.RJ^.  583, 
14  S.  E.  838;  Leman  v.  Baltimore  &  0.  R. 
Co.  128  Fed.  191.  This  rule  is  also  implied- 
ly recognized  by  the  United  States  Supreme 
Court  in  Dennick  v.  Central  R.  Co.  103  U. 
S.  11,  26  L.  ed.  439.  It  is  but  a  specific  ap- 
plication of  the  general  principle  that  the 
statute  of  the  state  in  which  the  cause  of 
action  for  death  arises  governs  with  respect 
to  all  matters  of  substance  as  distinguished 
from  matters  that*  relate  to  the  remedy. 
See  2  Parmele's  Wharton,  Confl.  L.  §  480d. 

So,  the  law  of  the  state  where  the  cause 
of  action  arose,  assuming  that  the  statute 
creates  a  new  cause  of  action  and  does  not 
merely  keep  alive  a  cause  of  action  original- 
ly arising  in  favor  of  the  deceased,  prevails 
over  the  law  of  the  deceased's  domicil  with 
respect  to  the  distribution  of  the  fund. 

Thus,  in  Strong  v.  New  York,  L.  E.  &  W. 
R.  Co.  86  Hun,  390,  33  N.  Y.  Supp.  502,  it 
'was  held  that  a  fund  received  by  an  adminis- 
trator appointed  in  New  York,  in  settlement 
of  a  claim  for  damages  on  account  of  the 
gent    killing  of  his  intestate  in  Ohio, 


should  be  distributed  according  to  the  law 
of  Ohio,  rather  than  that  of  Michigan,  where 
the  deceased  was  domiciled,  or  of  New  York, 
where  the  action  was  brought. 

In  Taylor  v.  Pennsylvania  Co.  78  Ky.  348, 
39  Am.  Rep.  244,  the  court,  in  arguing 
against  the  right  of  an  administrator  ap- 
pointed in  Kentucky  to  maintain  an  action 
in  that  state  under  a  statute  of  Indiana, 
said  that,  if  he  could  recover  he  would  hold 
the  sum  recovered  subject  to  be  disposed 
of  under  the  laws  of  Kentucky;  but  a  dif- 
ferent view  was  taken  in  McDonald  v.  Mc- 
Donald, supra,  where  the  action  was  brought 
by  the  Kentucky  administrator,  though,  as 
a  matter  of  fact,  the  distribution  would 
have  been  the  same  whether  governed  by  the 
statute  of  Kentucky  or  by  the  statute  of 
Illinois,  where  the  cause  of  action  arose. 

The  rule  on  this  point  as  applied  in  Re 
CoK  is  approved  in  a  later  case  in  the  same 
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court  (Re  Williams  [Iowa]  107  N.  W.  608). 
According  to  the  statute  of  Iowa,  however, 
the  fund  recovered  in  an  action  for  death  is 
to  be  treated  as  a  part  of  the  estate,  and 
distributed  to  the  heirs  and  next  of  kin,  ex- 
empt from  the  debts  of  the  deceased;  and 
it  was  held  in  that  case  that  such  exemption 
would  protect  the  fund  after  it  had  been 
brought  into  Iowa  by  the  person  entitled 
thereto  under  the  law  of  the  other  state. 

The  general  rule  that  the  statute  of  the 
state  where  the  cause  of  action  arises  gov- 
erns in  this  respect  is  also  recognized  in 
Hartley  v.  Hartley  (Kan.)  81  Pac  505;  but, 
it  appearing  in  that  case  that  by  the  stat- 
ute of  Iowa,  where  the  cause  of  action  arose^ 
the  damages  are  to  be  disposed  of  as  per- 
sonal property  belonging  to  the  estate  of 
the  deceased,  it  was  held  that,  the  fund  hav- 
ing been  collected  by  an  administrator  ap- 
pomted  in  Kansas,  the  domicil  of  the  de- 
ceased, it  should  be  distributed  according 
to  the  law  of  Kansas  governing  the  dis- 
tribution of  an  intestate's  personalty, 
under  the  general  principle  that  the  dis- 
tribution of  such  estate  is  governed  by  the 
law  of  the  decedent's  domicil.  The  court,, 
in  support  of  its  decision,  said  that  the 
statute  of  Iowa  is  unambiguous;  that  it 
clearly  places  damages  recovered  on  account 
of  death  occasioned  by  wrongful  act  in  the 
category  of  ordinary  personal  property  be- 
longing to  the  estate  of  the  deceased;  that 
the  statute  of  descent  and  distribution  of 
that  state  has  no  application  to  personal 
property  belonging  to  the  estate  of  a  de- 
ceased nonresJHent;  and  therefore  the  fund 
in  controversy  is  to  be  distributed  according 
to  the  law  of  the  domicil  of  the  deceased. 
In  other  words,  the  rationale  of  this  de- 
cision is  that  the  statute  of  Iowa  creating? 
the  liability  is  to  be  looked  to  in  distrib- 
uting the  fund,  but  that,  when  looked  to, 
it  is  found  to  refer  the  subject  back  to  tho 
law  of  the  decedent's  domicil  by  virtue  of 
the  general  principle  that  the  distribution  of 
the  personal  property  of  a  decedent's  estate 
is  governed  by  the  law  of  his  domicil.  It 
is  clear  that,  if  the  Iowa  statute  creating 
the  cause  of  action  had  undertaken  to  des- 
ignate the  persons  entitled  to  the  fund,  in- 
stead of  merely  making  the  fund  a  part  of 
the  personal  estate  and  distributable  as  such, 
the  court  would  have  held  that  the  fund 
should  have  been  distributed  according  to 
that  statnte,  and  not  nccording  to  the  law  of 
the  deceased's  doinicil. 


916 


IOWA  SUPREME  COURT. 


Dk., 


sliall  be  commenced  within  two  years  after 
the  death  of  such  person." 

Hurd's  Rev.  Stat.  1903,  chap.  70. 

The  Illinois  statute  also  provides  that,  if 
the  husband  die  without  issue,  leaving  a 
widow,  the  whole  of  his  personal  estate 
shall  descend  to  her. 

The  right  to  recover  in  cases  of  this  kind 
depends  solely  on  the  statute  of  the  state 
where  the  wrongful  act  is  committed.  Hyde 
V.  Wabash,  St.  L.  &  P.  R.  Co.  61  Iowa,  441, 
47  Am.  Rep.  820,  16  X.  W.  361.  And,  while 
actions  to  recover  damages  for  the  death  of 
a  person  are  l^uite  uniformly  held  to  be 
transitory,  it  is  nevertheless  the  general 
rule  that,  when  the  statute  creating  the  lia- 
bility  limits  recovery  to  certain  persons, 
only  the  designated  persons  have  any  right 
to,  or  interest  in,  the  amount  recovered;  and 
that  a  recovery  in  a  jurisdiction,  other  than 
where  the  liability  arises,  will  not  justify 
a  diF^tribution  of  the  fimd  not  in  accordance 
with  the  statute  creating  the  right.  This 
we  conceive  to  be  the  sound  rule.  The  lia- 
bility being  created  solely  by  the  statute,  it 
is  clear  that  it  may  also  limit  the  beneficia- 
ries thereunder;  and,  when  it  does  so,  it  is 
equally  as  clear  that  the  wrongdoer*  cannot 
be  maide  to  contribute  to  others,  and  that 
no  one  else  has  or  can  have  any  property 
interest  in,  or  right  to,  the  amount  re- 
covered, or  any  part  thereof.  Under  the 
statute  of  Illinois,  the  railway  company  was 
not  liable  to  the  decedent's  estate.  It  was 
only  liable  to  his  widow  or  next  of  kin,  and 
then  the  damage  paid  is  to  be  distributed  as 
personal  estate  of  the  intestate,  the  whole 
of  which,  under  the  Illinois  law,  goes  to  the 
widow,  if  there  be  no  issue. 

The  precise  question  under  consideration 
has  not  heretofore  been  directly  determined 
by  this  court,  but  the  rule  here  announced 
finds  support  in  the  reasoning  in  the  cases 
of  Morris  v.  Chicago,  R.  I.  &  P.  R.  Co.  65 
Iowa,  727,  64  Am.  Rep.  39,  23  N.  W.  143,  and 
Hyde  v.  Wabash,  St.  L.  &  P.  R.  Co.  supra. 
In  the  latter,  an  action  was  brought  in  this 
state  to  recover  for  the  death  of  the  plain- 
tiff's intestate,  who  was  killed  by  the  de- 
fendant, in  Missouri.  The  wrongful  act 
having  been  done  in  that  state,  and  the 
plaintiff  not  pleading  or  proving  a  statute 
thereof  creating  liability,  we  held  there 
<?ould  be  no  recover^'  under  the  statute  of 
Iowa.  In  discussing  the  question,  it  is  said: 
^'Again,  if  the  cause  of  action  survives,  it 
must  survive  to  some  person  or  persons.  A 
•cause  of  action  which  survives  only  by  stat- 
ute must  survive  to  the  person  or  persons 
designated  by  statute."  It  is  further  said 
therein  that,  if  the  cause  of  action  survived 
to  particular  persons,  it  could  not  be  held  to 
have  survived  to  the  personal  representa- 
tive. The  reasoning  of  the  Hyde  Case  fully 
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supports  our  conclusion  here.  All  of  the 
cases  in  other  jurisdictions,  deciding  the 
point,  to  which  our  attention  has  been  di- 
rected, support  the  appellee's  contention.  In 
Dennick  v.  Central  R.  Co.  103  U.  S.  11,  28 
L.  ed.  439,  the  plaintiff  brought  her  suit,  in 
New  York,  to  recover  damages  for  the 
death  of  her  husband  by  an  accident  on  the 
defendant's  railroad,  in  Xew  Jersey.  The 
statute  of  the  latter  state  permitted  a  re- 
covery for  the  benefit  of  the  widow  and  next 
of  kin,  and,  in  answer  to  the  contention  that 
the  administrator  could  only  administer 
that  which  waa  of  the  estate  of  the  deceased 
in  his  lifetime,  Mr.  Justice  Miller  said:  ''The 
statute  of  New  Jersey  says  the  personal 
representative  shall  recover,  and  the  recov- 
ery shall  be  for  the  benefit  of  the  widow 
and  next  of  kin.  It  would  be  a  reproach  to 
the  laws  of  New  York  to  say  that,  when  the 
money  recovered  in  such  an  action  aa  this 
came  to  the  hands  of  the  administratrix,  our 
courts  could  not  compel  distribution  as  the 
law  directs."  The  question  is  decided  in  ac- 
cordance herewith  in  the  following  cases: 
McDonald  v.  McDonald,  96  Ky.  209,  49  Am. 
St.  Rep.  289.  28  S.  W.  482;  Hanna  v.  Grand 
Trunk  R.  Co.  41  HI.  App.  116;  Florida  C.  A 
P.  R.  Co.  V.  Sullivan,  61  L.R.A.  410,  57  C. 
C.  A.  167,  120  Fed.  799;  Re  Degarmo,  86 
Hun,  390,  33  N.  Y.  Supp.  602;  Stewart  v. 
Baltimore  &  O.  R.  Co.  1^8  U.  S.  445,  42  L. 
ed.  537,  18  Sup.  a.  Rep.  105.  Re  Cook,  126 
Iowa,  159,  101  N.  W.  747,  and  Romano  v. 
Capital  CSty  Brick  &  Pipe  Co.  125  Iowa,  600, 
68  LJLA.  132,  106  Am.  St.  Rep.  323,  101  N. 
W.  437,  do  not  discuss  or  decide  this  ques- 
tion, and  are  not  in  conflict  with  our  conclu- 
sion. 
The  judgment  is  right,  and  it  is  affirmed. 


CONNECTICUT    SUPREME    COURT    OF 
ERRORS. 

WILLIAM  F.  GRILLBY 
▼. 

HOMER  L.  ATKINS,  Appt 

(78  Conn.  380,  62  Atl.  387.) 

I>eed — escrow — ^passing  title. 

1.  A  deed  delivered  to  a  stranger  with 
the  intent  to  pass  title  to  the  grantee,  with 
directions  to  deliver  it  to  him  at  the  grant- 


Case  Note. — Right  of  grantor  to  revoke 
deed  delivered  to  stranger,  to  be  delivered 
by  him  to  grantee  after  grantor's  death. — 
Assuming  the  existence  of  the  requisites  es- 
sential to  uphold  the  delivery  of  a  deed  in 
this  mode,  in  the  absence  of  any  attempt  by 
the  grantor  during  his  lifetime  to  revoke  the 
same,  it  follows  as  a  npcessary  corollary 
that  no  such  attempt  can  o|K»rate  to  defeat 
the  delivery,  since,  as  shown  in  the  above 
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-ort  death,  upon  the  second  delivery  relates 
l>ack  and  passes  the  title  as  of  the  date 
of  the  first  delivery. 

Same— absence  of  conBideration— revocation. 
2.  Absence  of  consideration  for  a  deed 
•delivered  to  a  stranger,  to  be  delivered  to 
the  grantee  at  the  grantor's  death,  will  not 
•entitle  the  grantor  to  revoke  the  grant  if 
it  was.  accepted  and  complete  before  the  at- 
tempted revocation. 

(December  15,  1905.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  New  Haven 
Oounty  in  favor  of  complainant  in  a  suit  to 
•cancel  a  deed.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  F.  Cole,  for  appellant: 

A  retention  of  control  of  the  title  is  in- 
•consistent  with  the  validity  of  a  deed  held 
in  custody. 

Naldred  v.  Gilham,  1  P.  Wms.  577;  Uni- 
4icke  V.  Giles,  2  Molloy,  267;  Cecil  v.  But- 
-cher,  2  Jac,  &  W.  665;  Gilmore  v.  White- 
sides,  Dud.  £q.  14^  31  Am.  Dec.  663;   Taft 


V.  Taft,  59  Mich.  185,  60  Am.  Rep.  296,  26 
N.  W.  426. 

The  deed  was  held  in  escrow  by  Pierce  as 
agent  of  the  grantee.  As  the  grantee's 
agent  he  could  not  hold  this  deed  in  escrow. 

C6.  Litt.  36a;  Shep.  Touch.  59;  Darling 
V.  Butler,  10  L.R.A.  472,  45  Fed.  332;  Hub- 
bard V.  Greeley,  84  Me.  344,  17  LJI.A.  511, 
24  Atl.  799. 

Nor  could  the  deed  be  delivered  in  escrow 
to  Pierce  as  the  attorney  of  the  grantor. 

Day  V.  Lacasse,  85  Me.  244,  27  Atl.  124; 
Porter  v.  Woodhouse,  59  Conn.  574,  13  L.R. 
A.  64,  21  Am.  St.  Rep.  131,  22  Atl.  299. 

Not  having  devested  herself  of  the  title, 
Mrs.  Atkins  retained  the  right  to  convey. 

Hoig  V.  Adrian  College,  83  111.  267;  Hale 
V.  Joslin,  134  Mass.  310;  Porter  v.  Wood- 
house,  supra;  Welbom  v.  Weaver,  17  Ga. 
267,  63  Am.  Dec.  235;  Jones  v.  Jones,  6  Conn. 
113,  16  Am.  Dec.  36. 

Mr.  Charles  G.  Root,  for  appellee: 

A  valid  delivery  may  be  made  by  deliver- 
ing the  deed  to  a  third  person  for  the  gran- 
tee, with  directions  to  deliver  the  deed  to 


-opinion,  and  in  many  other  cases  to  the 
same  effect  cited  in  the  note  to  Monro  v. 
Bowles,  64  L.R.A.  871,  it  is  essential,  in 
•order  to  make  this  mode  of  delivery  effect- 
ive, even  after  the  death  of  the  grantor 
without  having  attempted  to  revoke  the 
•deed,  that  he  shall  have  parted  with  all 
dominion  and  control  over  the  same  at  the 
time  of  its  delivery  to  the  third  person. 
The  correctness  of  this  conclusion,  conceding 
the  validity  of  the  premise,  is  tentatively 
recognized  in  Cole  v.  Cole  (Mich.)  108  N. 
W.  iOl,  though  it  was  held  in  that  case 
that  the  grantor  had  the  right  to  recall  and 
•destroy  the  deed  because  it  was  under- 
-stood  between  the  grantor  and  the  deposi- 
tary that  the  former  might  at  any  time 
withdraw  it. 

*  The  cases  cited  in  the  foregoing  opinion, 
«nd  other  cases  specifically  denying  the 
right  of  the  grantor  to  revoke  the  deed,  as- 
suming the  existence  of  the  conditions  es- 
sential to  a  perfected  delivery  if  the  grant- 
or had  died  without  any  attempt  to  re- 
voke, are  cited  at  page  903  of  the  note  al- 
ready referred  to. 

The  case  of  Ranken  v.  Donovan,  46  App. 
Div.  225,  61  N.  Y.  Supp.  542  (Affirmed  in 
166  N.  Y.  626,  60  N.  E.  1119),  is  to  the  same 
•effect. 

In  Foreman  v.  Archer  (Iowa)  106  N.  W. 
372,  in  was  said  that  a  deed  placed  by  the 
^antor  in  the  hands  of  a  third  person  with 
unconditional  instructions  to  deliver  to  the 
.grantee  upon  the  death  of  the  grantor,  and 
without  any  reservation  in  the  grantor  of 
the  right  to  revoke  or  recall  the  instrument 
•during  his  lifetime,  operates  to  vest  the 
grantee  with  a  present  interest  in  the  land, 
which  the  grantor  cannot  thereafter  recall 
or  destroy  by  the  simple  expedient  of  re- 
taking possession  of  the  deed.  As  pointed 
out  at  paffe  873  of  the  note  above  referred 
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to,  a  few  cases  have  denied  the  necessity  of 
the  grantor's  parting  with  all  control  and  do- 
minion over  the  deed,  and  hold  that,  not- 
withstanding the  reservation  by  the  grant- 
or at  the  time  of  the  delivery  to  the  third 
person  of  a  right  to  control  or  recall  the 
deed,  the  delivery  will  nevertheless  be  ef- 
fectual if  such  rifirht  is  not  exercised  by 
the  grantor  during  his  lifetime.  See  Lippold 
V.  Lippold,  112  Iowa,  134,  84  Am.  St.  Rep. 
331,  83  N.  W.  809,  and  other  cases  cited  In 
the  note.  These  cases,  of  course,  involve 
the  proposition  that  the  grantor  may  revoke 
the  deed  during  his  lifetime  notwithstand- 
ing that,  in  the  absence  of  any  attempt  to 
revoke,  the  delivery  would  be  effectual. 
But,  as  pointed  out  at  page  872  of  that 
note,  these  cases  are  opposed  to  the  very 
great  weight  of  authority. 

Doubtless  even  in  those  states  which  ad- 
here to  the  weight  of  authority  upon  the 
strict  legal  proposition,  the  practical  ques- 
tion whether  or  not  the  deed  will  operate 
to  convey  the  property  to  the  grantee  may 
depend  to  a  considerable  extent  upon  the 
question  whether  or  not  the  grantor  at- 
tempted to  revoke  it  during  his  lifetime, — 
especially  if  the  grantee  was  not  aware  of 
the  delivery  to  the  third  person;  since  the 
actual  withdrawal  of  the  deed  by  the  grant- 
or from  the  third  person  may  destroy  the 
evidence  of  compliance  with  the  conditions 
essential  to  a  delivery  in  this  mode,  even 
if  it  does  not  negative  the  existence  of  the 
original  intention  on  the  part  of  the  grantor 
to  part  with  all  dominion  and  control  over 
the  deed,  essential  to  make  this  mode  of 
delivery  effective.  This  practical  possibility, 
however,  does  not  affect  the  legal  proposi- 
tion that  an  attempt  to  revoke  will  be  in- 
operative, assuming  the  existence  of  the  con- 
ditions essential  to  perfect  the  delivery  in 
the  absence  of  any  attempt  to  revoke. 
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the  grantee  upon  the  grantor's  death,  if  the 
grantor  parts  with  all  dominion  and  control 
over  the  deed  at  the  time  of  its  delivery  to 
the  third  person. 

Couch  V.  Meeker,  2  Conn.  302,  7  Am.  De«. 
274;  Stewart  v.  Stewart,  5  Conn.  317;  Al- 
Bop  V.  Swathel,  7  Conn.  503;  Woodward  v. 
Camp,  22  Conn.  461;  Porter  v.  Woodhouse, 
69  Conn.  574,  13  L.R.A.  64,  21  Am.  St.  Rep. 
131,  22  Atl.  209;  Munro  v.  Bowles,  187  III. 
346,  54  L.R.A.  ^0,  58  N.  £.  331. 

Torrance,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  and  the  defendant  are  half- 
brothers,  sons  of  the  same  mother,  Eunice 
A.  Atkins.  She  died  in  September,  1899, 
aged  eighty-six  years.  The  dispute  between 
the  brothers  relates  to  the  ownership  of 
land  lying  in  the  town  of  Waterbury,  and 
described  in  the  first  paragraph  of  the  com- 
plaint. The  plaintiff  claims  the  land  under 
a  deed  from  his  mother  made  in  April,  1898, 
hereinafter  for  brevity  called  "deed  A," 
while  the  defendant  claims  it,  or  a  portion 
of  it,  under  a  deed  from  her  made  in  June, 
1899,  hereinafter  called  "deed  B."  The  con- 
trolling facts  in  the  case  are,  in  substance, 
as  follows: 

On  April  14,  1898,  Mrs.  Atkins,  accompa- 
nied by  the  plaintiff,  went  to  the  office  of 
Wilson  H.  Pierce,  Esquire,  a  practising  at- 
torney in  Waterbury,  and  Mrs.  Atkms  then 
requested  him  to  draw  a  deed,  to  be  execut- 
ed by  her,  conveying  to  the  plaintiff,  subject 
to  her  life  use,  a  certain  piece  of  land  sit- 
uated in  Waterbury,  with  a  dwelling  house 
thereon,  described  in  the  first  paragraph  of 
the  complaint.  Pierce  drew  said  deed,  and 
the  same  was  then  and  there  duly  executed 
by  Mrs.  Atkins;  and  thereupon,  at  her  re- 
quest and  by  her  direction,  he  placed  said 
deed  in  an  envelope  and  sealed  it  up.  The 
deed  in  said  envelope  was  then  delivered  to 
Pierce  by  Mrs.  Atkins,  with  instruction  to 
keep  and  hold  the  same  as  an  escrow,  and  to 
deliver  the  same  upon  her  death  to  the 
plaintiff;  and  at  the  request  of  Mrs.  Atkins 
Pierce  then  and  there  wrote  the  following 
words  upon  said  envelope:  "I  hereby  place 
the  within  deed  as  an  escrow  in  the  hands 
of  Wilson  H.  Pierce,  my  attorney,  to  deliver 
the  said  deed  upon  my  death  to  my  son  Wil- 
liam P.  Grilley,  of  Waterbury,  or  his  heirs, 
to  be  recorded."  Mrs.  Atkins  then  placed 
her  name  land  seal  on  said  envelope  under 
the  said  words,  as  follows:  "Eunice  Atkins, 
[L.  S.]", — and  Pierce  then  wrote  upon  said 
envelope:  "April  14,  1898.  Deed  in  my 
hands  as  an  escrow,  to  be  delivered  to  Wil- 
liam F.  Grilley,  of  Waterbury,  upon  the 
death  of  Eunice  A.  Atkins,  W.  H.  P."  Pierce 
had  never  before  thu  time,  and  never  there - 
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after,  acted  as  the  attorney  of  Mrs.  Atkins* 
All  that  Pierce  did  for  Mrs.  Atkins  on  thi» 
occasion  was  to  draw  the  deed  and  take  the- 
acknowledgment,  make  the  indorsement  up- 
on the  envelope,  and  place  the  same  in  his- 
safe.     At  the  time  of  the  delivery  of  said 
deed  to  Pierce  there  was  no  intent  upon  the 
part  of  Mrs.  Atkins  to  keep  control  of  said 
deed,  and  she  never  in  fact  kept  or  retained, 
control  of  the  same.    The  delivery  to  Pierce* 
was  made  by  Mrs.  Atkins  with  the  intentioik 
that  it  should  be  a  delivery  in  escrow.    Said 
deed  was  left  with  Pierce  with  the  knowl- 
edge and  consent  of  the  plaintiff.     On  or 
about  February  20,  1899,  Mrs.  Atkins  went 
to  Pierce's  office  and  demanded  of  him  said 
deed  left  by  her  with  him  April  14,  1898,  but 
he  refused  to  give  it  to  her  upon  the  ground 
that  he  had  no  legal  right  to  do  so  without 
the  consent  of  the  grantee  therein.    On  June- 
29,  1899,  Mrs.  Atkins,  accompanied  by  the- 
defendant,  went  to  an  attorney  in  Water- 
bury, who  drew  up  a  deed  which  was  duly 
executed  by  Mrs.  Atkins,  and  which  pur- 
ported to  convey  to  the  defendant  certain- 
lands,  including  the  house  and  a  portion  of 
the  lot  described  in  paragraph  1  of  the  com- 
plaint.    Neither  of  said  deeds  was   givei» 
upon  a  valuable  consideration. 

Mrs.  Atkins  died  at  Wolcott  early  in  the- 
morning  of  September  29,  1899.  In  the  fore- 
noon of  said  day  the  plaintiff  and  defendant 
were  at  the  home  of  the  defendant  where- 
Mrs.  Atkins  lay  dead,  and  the  defendant, 
pretended  to  the  plaintiff  that  he  was  goings 
to  Bristol,  leaving  the  plaintiff  to  come  to 
Waterbury  to  make  some  arrangements  for 
the  funeral.  The  plaintiff  came  to  Water- 
bury, and,  after  making  some  arrangement » 
for  the  funeral,  went  to  the  office  of  Pierce- 
about  3:30  P.  M.  on  said  day,  demanded  and 
received  from  him  the  deed  left  in  escrow^ 
and  took  the  same  to  the  office  of  the  town 
clerk  of  the  town  of  Waterbury,  where  he- 
left  it  to  be  recorded  at  3:30  P.  M.,  and  the 
same  was  duly  recorded.  Instead  of  goin^ 
to  Bristol,  the  defendant  on  said  day  came- 
to  Waterbury  and  left  at  the  town  clerk's 
office  for  record  said  deed  of  June  29th,  at 
3:15  P.  M.  The  defendant,  before  June  29* 
1899,  knew  of  the  existence  of  said  deed  left 
in  escrow,  and  knew  that  it  was  to  be  deliv- 
ered to  the  plaintiff  upon  the  death  of  Mrs. 
Atkins.  The  plaintiff  had  no  knowledge  of 
the  defendant's  deed  of  Jime  29th  until  after 
said  September  29th.  When  Pierce  delivered 
said  deed  left  in  escrow  to  the  plaintiff,  he- 
wrote  on  the  envelope  containing  the  deed: 
'deceived  the  within  deed  this  29th  day  of 
September,  1899,  3:30  P.  M." 

Upon  these  facts  the  trial  court  set  aside- 
deed  B,  and  ordered  the  defendant  to  exe- 
cute and  deliver  to  the  plaintiff  a  release 
deed  of  the  land  described  in  deed  A;  and 
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thiB  appeal  is  based    upon    alleged   errors 
made  by  t^e  court  in  so  doing. 

Where  a  deed  is  placed  in  the  hands  of  a 
depositary  for  conditional  future  delivery 
to  the  grantee,  a  distinction  has  by  some 
courts  been  recognized  between  cases  where 
the  future  delivery  depends  upon  the  per- 
formance of  some  condition,  and  those  where 
it  depends  upon  the  death  of  the  grantor. 
In  the  former  case  the  deed  does  not  be- 
come operative  imtil  rightfully  delivered  by 
the  depositary  to  the  grantee,  while  in  the 
latter,  upon  delivery  to  the  depositary,  it  is 
deemed  to  be  the  grantor's  deed  presently, 
taking  effect  for  many,  if  not  for  most,  pur- 
poses, from  the  time  of  its  delivery  to  the 
depositary.     The   deed  in  either  of  these 
cases  is  usually  called  an  **escrow,"  but  per- 
haps  more    frequently  and   more   properly 
that  word  is  used  to  designate  the  deed  in 
the  former,  rather  than  in  the  latter,  case. 
In  Foster  v.  Mansfield,  3  Met.  412,  37  Am. 
Dec.  154,  Chief  Justice  Shaw  states  the  dis- 
tinction in  this  way:     "Where  the  future 
delivery  is  to  depend  upon  the  payment  of 
money,  or  the  performance  of  some  other 
condition,  it    will    be    deemed    an    escrow. 
Where  it  is  merely  to  wait  the  lapse  of 
time,  or  the  happening  of  some  contingency, 
and  not  the  performance  of  any  condition,  it 
will  be  deemed  the  grantor's  deed  presently. 
Still  it  will  not  take  effect  as  a  deed  until 
the  second  delivery;  but  when  thus  deliv- 
ered it  will  take  effect  by  relation  from  the 
first  delivery."    This  distinction  between  a 
deed  placed  in  the  hands  of  a  depositary  to 
be  "delivered"  by  him  upon  the  performance 
of  some  condition,  and  a  deed  "delivered" 
to  the  depositary  to  be  by  him  handed  over 
to  the  grantee  at  the  death  of  the  grantor, 
is  recognized  quite  generally  throughout  the 
United  States  (2  Am.  &  £ng.  Enc.  Law,  p. 
342;  16  Cyc.  Law  A  Proc  p.  566,  and  cases 
there  cited) ;  but  the  courts  are  not  agreed 
4^ither  as  to  the  complete  effect  to  be  given 
to  the  ''delivery"  to  the  depositary^  or  as  to 
the  time  when  the  title  passes  to  the  gran- 
tee.    Some  courts  seem  to  hold  that  for 
many  purposes  the  deed  becomes  operative 
and  title  passes  when  the  deed  is  delivered 
to  the  depositary;  others,  that  it  does  not 
become   operative  until   the    death   of   the 
^antor,  and  then  by  relation-  takes  effect 
from  the  "delivery"  to  the  depositary;  while 
still  others  seem  to  hold  that  the  "deliv- 
ery" to  the  depositary  conveys  title  imme- 
diately to  the  grantee,  subject  to  the  life 
interest  of  the  grantor.    Foster  v.  Mansfield, 
3  Met.  412,  37  Am.  Dec.  154;  Hathaway  v. 
Payne,  34  N.  Y.  92;  Haeg  v.  Haeg,  53  Minn. 
33,  55  N.  W.  1114;  Bury  v.  Young,  98  Cal. 
446,  35  Am.  St.  Rep.  186,^  33  Pac.  338;  Baker 
▼.  Baker,  159  111.  394,  42  N.  E.  867;  Brown 


532,  66  N.  W.  439;  Amegaard  y  Amegaard» 
7  N.  D.  476,  41  LJLA.  268,  75  N.  W.  797. 

To  a  certain  extent  such  a  distinction  is 
recognized  in  our  own  reports.     In  Belden 
V.  Carter,  4  Day,  66,  4  Am.  Dec  186,' the 
deeds  were  left  with  a  third  party  with 
directions  to  keep  them,  and,  if  the  grantor 
never  called  for  them,  to  deliver  them  after 
the  grantor's  death  to  the  grantees,  but,  if 
the  grantor  called  for  the  deeds,  to  deliver 
them  to  him.    The  grantor  died  without  re- 
calling the  deeds.    It  was  held  that  the  de- 
livery to  the  third  person  was  a  delivery  of 
the  grantor's  deeds  presently;  that  the  de- 
positary held  them  in  trust  for  the  gran- 
tees; that  the  title  became  consummate  in 
the  grantees  upon  the  death  of  the  grantor; 
and  that  the  deeds  took  effect  by  relation 
from  the  time  of  the  first  delivery.     The 
placing  of  the  deeds  with  the  depositary 
was  held  to  be  a  delivery  of  the  grantors 
deed  presently,  although  the  grantor  during 
his  life  retained  full  control  of  the  deeds 
and  could  recall  them  at  pleasure.    The  rul- 
ing upon  this  last  point  in  the  above  case 
is  opposed  to  the  overwhelming  weight  of 
authority  (see  note  to  the  case  of  Munro 
V.  Bowles,  54  L.R.A.  872,  and  cases  there 
cited),  and  it  would  not  probably  be  fol- 
lowed in  this  state  to-day.    Porter  v.  Wood- 
house,  59  Cx>nn.  568,  13  L.R.A.  64,  21  Am.  St. 
Rep.  131,  22  Atl.  299.   In  Stewart  v.  Stew- 
art, 5  Conn.  316,  James  Stewart  made  a  deod 
of  land  to  his  children,  and  delivered  it  to 
a   third   party   to   hold  till  the  grantor'a 
death  and  then  to  deliver  to  the  grantees. 
After  his  death  the  deed  was  duly  delivered 
to  the  grantees.   It  was  held,  following  Bel- 
den V.  Carter,  that  the  deed,  when  placed  in 
the  depositary's  hands,  was  the  grantors 
deed  presently,  consummate  upon  his  death, 
and  "efficacious  to  the  passing  of  the  inter- 
est conveyed,  from  the  delivery  of  the  deed 
to  the  trustee  or  agent."  The  instrument 
was  held  not  to  be  a  devise,  "but  a  deed  tak- 
ing effect  from  the  first  and  only  delivery, 
and    consummated    by    the    death    of   the 
grantor."     In  Jones  v.  Jones,  6  Conn.  Ill, 
113,  16  Am.  Dec.  35,  Chief  Justice  Hosmer 
says,  in  effect,  that  the  delivery  of  a  deed  to 
a  third  party  to  the  use  of  the  grantees,  to 
be  delivered  to  them  after  the  death  of  th«* 
grantor,  is  by  legal  operation  a  delivery  to 
the  grantees  themselves;  and,  although  this 
was  an  o6t*er  dictum,  it  is  worthy  of  note 
"as  the  opinion  of  an  eminent  judge."    Waite, 
J.,  in  Woodward  v.  Camp,  22  Conn.  458,  4C1. 
In  the  last-named  case  a  married  woman 
united  with  her  husband  in  the  execution 
of  a  deed  of  land,  and  gave  it  to  her  hus- 
band with  directions   to  deliver  it  to  the 
grdntee  at  her  death.    It  Was  held,  in  effect, 
that  the  delivery  to  the  husband  was  a  de- 


r.  West^rfield,  47  Neb.  399,  53  Am.  St.  Rep.  1  livery  in  pngsenti,  vesting  the  title  in  the 
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grantee,  to  become  effectual  and  consum- 
mated upon  the  death  of  the  grantor.  On  the 
other  hand,  in  the  cases  cited  below,  the 
deeds  and  other  instruments  delivered  to 
third^  parties  for  future  conditional  delivery 
were  held  to  be  escrows,  having  no  operative 
force  until  the  second  delivery.  Wolcott  v. 
Coleman,  1  Conn.  375;  Huntington  v.  Smith, 
4  Conn.  236;  Turner  v.  Coe,  5  Conn.  94; 
Sparrow  v.  Smith,  5  Conn.  113;  Raymond  v. 
Smith,  6  Conn.  555;  White  v.  Bailey,  14 
Conn.  271. 

Whether  in  a  given  case  the  delivery  of  a 
deed  to  a  third  party,  to  be  delivered  by  him 
to  the  grantee  after  the  grantor's  death,  is 
to  be  deemed  a  delivery  in  prcesenii  or  not, 
is  generally  a  question  of  fact  depending  up- 
on the  conduct  and  intention  of  the  parties 
to  such  a  transaction.    Two  of  the  essential 
features  of  such  a  delivery  are  these:     (1) 
The  grantor  must   deliver  the  deed  to  a 
third  person  for  the  benefit  of  the  grantee 
ultimately,  and  in  some   way  express  his 
intention  to  that  effect;  and  (2)  by  the  very 
great  weight  of  authority  the  grantor  must, 
at  the  time  of  such  delivery  to  the  third 
person,  part  both  with  the  possession  of  the 
deed  and  with  all  dominion  and  control  over 
it.    See  the  cases  cited  to  this  effect  in  the 
note  to  the  case  of  Munro  v.  Bowles,  54  L. 
R.A.  871,  872;  Porter  v.  Woodhouse,  supra, 
A  delivery  so  made  and  accepted  by  the 
grantee  is  irrevocable  by  the  grantor,  and 
cannot  by  him  be  recalled,  or  revoked,  or 
modified,  without  the  consent  of  the  gran- 
tee.   Arnegaard  v.  Amegaard,  7  N.  D.  475, 
41  L.R.A.  258,  75  N.  W.  797;  Bury  v.  Young, 
98  Cal.  446,  35  Am.  St.  Rep.  186,  33  Pac. 
338;  Issitt  v.  Dewey,  47  Neb.  196,  66  N.  W. 
288;   Everett  v.  Everett,  48  N.  Y.  218;   16 
Cyc.  Law  &  Proc.  p.  568,  and  cases  there 
cited.    We  think  the  facts  found  in  the  case 
at  bar  clearly  show  that  the  delivery  of  deed 
A  to  Mr.  Pierce  was  in  effect  a  present  de- 
livery of  it,  to  be  held  by  him  for  the  bene- 
fit of  the  grantee  and  subject  to  the  life 
use  of  the  grantor,  and  at  her  death  to  be 
surrendered  by  him  to  such  grantee.     As 
shown  by  her  request  to  Pierce,  the  grantor 
fully  intended  to  pass  the  fee  of  the  prop- 
erty to  the  plaintiff  at  the  date  of  the  deed, 
subject  only  to  her  life  use;  and  the  trans- 
action into  which  she    then    entered    with 
Pierce  and  the  plaintiff  was  well  adapted  to 
carry  out  her  intent.    She  intended  to  and 
*  did,  in  delivering  the  deed  to  Pierce,  part 
with  the  possession  of  the  deed,  and  with 
all  her  dominion  and  control  over  it. 

The  defendant  claims  that  the  delivery  to 
Pierce  was  of  no  effect  because  he  was  the 
agent  and  attorney  of  the  grantor,  and  con- 
i^equently  that  the,  deed  in  his  hands  was  In 
her  hands.  If  the  facts  found  supported  the 
above  claim,  the  claimed  consequence  would 
4L.R.A.(N.S.) 


undoubtedly  follow;  but  they  do  not;  on  the 
contrary,  they  clearly  show  that^  in  taking 
delivery  of  deed  A,  Pierce  was  not  the  agent 
of  the  grantor  in  any  respect.  The  defend- 
ant further  claims  that,  as  deed  A  was  made 
without  consideration,  the  delivery  of  it  to 
Pierce  could  be  revoked  by  the  grantor  at 
will;  and  in  support  of  this  claim  he  cites 
Belden  v.  Carter,  4  Day,  66,  4  Am.  Dec  185, 
and  Hoig  v.  Adrian  College,  83  111.  267. 
These  cases  do  not  support  his  claim.  In 
Belden  v.  Carter  the  grantor  expressly  re- 
tained control  of  the  deed  during  his  life; 
and  in  the  Illinois  case  cited  it  was  held, 
merely,  that  a  deed  of  land  intended  as  a 
gift  may  be  withdrawn  before  delivery  of  it 
is  complete.  In  the  case  at  bar  the  gift  was 
accepted  and  complete  before  the  grantor  at- 
tempted to  revoke  the  delivery  of  the  deed, 
and  then  it  was  too  late,  as  is  held  even  in 
cases  where  the  deed  was  made  without  con- 
sideration. Brown  v.  Austen,  35  Barb.  341; 
Issitt  v.  Dewey,  supra;  Brown  v.  Wester- 
field,  47  Neb.  399,  53  Am.  St.  Rep.  532,  66  N. 
W.  439. 

Upon  the  facts  found  in  this  case,  we 
think  that  the  delivery  to  Pierce  was  ir- 
revocable by  the  grantor,  without  the  con- 
sent of  the  grantee;  that  by  such  delivery 
the  title  to  the  fee  of  the  land  described  in 
deed  A  immediately  passed  to  the  plaintiff, 
subject  to  the  grantor's  life  use;  and  that 
such  title,  as  against  the  grantor,  and  as 
against  the  defendant,  her  subsequent  gran- 
tee without  consideration  and  with  knowl- 
edge of  the  existence  and  delivery  of  deed 
A,  is  a  good  and  valid  superior  title. 

There  is  no  error. 

In  this  opinion  the  other  Judges  concur. 


KANSAS  SUPRSHE  COURT. 
C.  W.  FINCKE  et  al.,  Plffs.  in  Err., 

V. 

JULIA  K.  BUNDRICK. 

(—  Kan.  — ,  83  Pac.  403.) 

Executor— fraudulent  sale  to  surety— set- 
ting aside. 
A  sale  of  real  estate  belonging  to  the 
estate  of  a  deceased  testator,  made  by  an 
executor  to  the  surety  on  his  bond  under  an 
order  of  the  probate  court  procmvd  through 
the  fraud  of  the  executor,  may  be  set  aside 

Headnote  by  Bubch,  J. 


Case  Note. — ^Validity  of  sale  to  surety  on 
executor*s  bond. — ^The  court,  in  FiNcii  v. 
BuNDRiCK,  very  pertinently  said:  "But  lit- 
tle light  is  thrown  upon  this  precise  ques- 
tion by  decided  cases."  The  only  additional 
case  which  appears  to  bear  closely  upon  tha 
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at  the  suit  of  a  devisee,  even  although  the 
surety  was  ignorant  of  the  dishonest  con- 
duct of  his  principal. 

(November  11, 1905.) 

ERROR  to  the  District  Court  for  Wyan- 
dotte County  to  review  a  judgment 
in  favor  of  plaintiff  in  an  action  to  set 
aside  a  sale  of  real  estate  made  by  the  exec- 
utor of  Julia  Fincke,  deceased.    Afi&rmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  L.  W.  Keplinger,  for  plaintiffs  in 
error: 

All  the  real  estate,  as  well  as  the  personal 
property,  is  liable  for  the  payment  of  debts 
and  the  expenses  of  administration. 

Shoemaker  v.  Brown,  10  Kan.  393. 

Only  jurisdictional  objections  can  be  urged 
to  the  decree  of  the  probate  court. 

Howbert  v.  Heyle,  47  Kan.  68,  27  Pac.  116; 
Watts  V.  Cook,  24  Kan«  279;  Fleming  v. 
Bale,  23  Kan.  88;  Oark  ▼.  Rossier,  10  Idaho, 
348,  78  Pac.  359;  Van  Fleet,  Collateral  At- 
tack, §  61;  Higgins  v.  Reed,  48  Kan.  280, 
29  Pac.  389. 

The  final  settlement  expressly  and  by 
necessary  implication  established  the  fact 
tliat  the  real  estate  was  properly  sold  and 
the  proceeds  properly  applied,  and  that  the 
items  were  in  fact  proper  costs  and  expenses 
of  administration. 

Fudge  V.  Fudge,  23  Kan.  418;  Snyder  ▼. 
Idurdock,  26  Utah,  233,  73  Pac.  23;  Holden 
▼.  Spier,  65  Kan.  412,  70  Pac.  348;  Ward  v. 
Ix>gan  County,  12  Okla.  267,  70  Pac.  382; 
Sengfelder  v.  Hill,  21  Wash.  371,  58  Pac. 
250;  Jewell  ▼.  Pierce,  120  Cal.  79,  52  Pac 
132;  McKenzie  v.  Budd,  125  Cal.  600,  58  Pac. 
200. 

Under  the  doctrine  of  conversion,  the  real 
estate  became  personal  property  at  the  in- 
stant of  death,  and  the  provision  for  charges 
of  administration  was  in  the  nature  of  a 
legacy  to  the  executor. 

McGowan  v.  Tifft,  35  Misc.  603,  72  N.  Y. 
Supp.  132. 

In  fact  there  were  nothing  but  legacies 
under  this  will. 

Fisher  v.  Banta,  66  N.  Y.  477;  Snover  ▼. 
Squire  (N.  J.  Eq.)  24  Atl.  366;  Going  v. 
Emery,  16  Pick.  107,  26  Am.  Dec.  645;  Shaw 
v.  Chambers,  48  Mich.  365,  12  N.  W.  486; 
9  Cyc.  Law  &  Proc.  p.  833. 

Mr.  C.  W.  Trickett,  for  defendant  in 
error: 

Where  there  are  no  debts  there  is  no  law 
to  sell  the  real  estate. 


Needham  v.  Salt  Lake  City,  7  Utah,  319, 
26  Pac.  920;  Farrar  v.  Dean,  24  Mo.  16; 
Woods  V  Legg,  91  Ala.  511,  8  So.  342; 
Davenport  v.  Young,  16  HI.  548,  63  Am.  Dec 
320;  Rozier  v.  Fagan,  46  111.  404;  Dorman  v. 
Tost,  13  111.  127;  Kremer  v.  Bull,  16  Ky.  L. 
Rep.  183,  26  S.  W.  1099;  Banks  v.  Speers, 
103  Ala.  436,  16  So.  25. 

Probate  courts  have  no  power  to  sell  for 
costs  only. 

Woemer,  Am.  Law  of  Administration,  pp. 
1020,  1021;  Carr  v.  Hull,  65  Ohio  St.  394, 
58  L.RJL  641,  87  Am.  St.  Rep.  623,  62  N.  E. 
439;  Fitzgerald  v.  GUncy,  49  lU.  465;  Walk- 
er V.  Diehl,  79  Dl.  473;  22  Century  Dig.  p. 
1780;  Dean  v.  Dean,  3  Mass.  258;  Drink- 
water  V.  Drinkwater,  4  Mass.  353 ;  Farrar  v. 
Dean,  supra;  Fitch  v.  Witbeck,  2  Barb.  Ch. 
161;  Beadle  v.  Steele,  86  Ala.  413,  5  So.  171; 
Garrett  v.  Garrett,  64  Ala.  263;  Sermon  y. 
Bhuik,  79  Ala.  507. 

The  charging  of  debts  on  realty  does  not 
give  the  power  of  sale. 

11  Am.  A  Eng.  Enc.  Law,  2d  ed.  p.  1045; 
Owen  ▼.  Ellis,  64  Mo.  77;  Den  ex  dem.  Sned- 
eker  v.  Allen,  2  N.  J.  L.  45;  Worley  v.  Tay- 
lor, 21  Or.  592,  28  Am.  St.  Rep.  774,  28  Pac 
903;  Re  Fox,  52  N.  Y.  530,  11  Am.  Rep.  751; 
Smith  V.  Coup,  6  Dem.  45;  Young  ▼.  Twigg, 
-27  Md.  620;  General  Assembly  y.  McElhin- 
ney,  61  Mo.  540. 

Bnrch,  J.,  delivered  the  opinion  of  the 
court: 

Julia  Fincke  died»  leaving  a  will  in  which 
she  bequeathed  her  personal  property  in 
equal  shares  to  her  son,  C.  W.  Fincke,  and 
her  daughter,  Mary  Bundrick,  and  devised 
her  real  estate,  one  half  to  Julia,  the  daugh- 
ter of  Mary  Bundrick,  and  one  half  to  her 
son,  0.  W.  Fincke.  The  will  also  contained 
the  following  provisions: 

''My  said  son  is  to  have  full  power  to 
handle,  take  charge  of,  and  collect  the  rent- 
als of  said  real  estate  until  such  time  as  it 
shall  be  ordered  sold  by  the  court  of  proper 
authority,  as  it  shall  hereafter  appear  in 
said  instrument  that  he  is  appointed  as  ex- 
ecutor of  this,  my  last,  will  and  testament. 

"All  costs  and  expenses  of  administration 
upon  my  estate  shall  be  paid  from  the  pro- 
ceeds of  the  sa]^  of  the  said  above-described 
real  estate,  and  the  balance  shall  be  divided 
as  above  stated." 

This  will  was  duly  probated,  and  C.  W. 
Fincke  qualified  as  executor  under  it.  His 
bond  as  such  executor   assured  a    faithful 


point  is  that  of  Trimble  v.  Marshall,  66 
Iowa,  233,  23  N.  W.  645.  In  that  case  the 
purchaser  of  real  estate  at  an  administra- 
tor's sale  solicited  and  procured  the  ap- 
pointment of  one  of  the  heirs  as  the  ad- 
ministrator, signed  his  bond,  and  assisted  in 
procuring  other  signers.  The  administrator 
4LJLA.(N.S.) 


lived  outside  of  the  county  where  the  estate 
was  to  be  administered  upon,  and  accepted 
the  appointment  with  reluctance.  In  an  ac- 
tion brought  by  part  of  the  heirs  of  de- 
ceased to  set  aside  the  sale  for  fraud,  the 
court  refused  to  regard  the  foregoing  facts 
as  ground  of  suspicion. 
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administration  of  the  estate,  and  was 
signed  by  Ghristian  Schoeller.  Something 
more  than  a  year  after  his  qualification  the 
executor  presented  to  the  probate  court  a 
petition  for  the  sale  of  the  real  estate  de- 
scribed in  the  will.  The  terms  of  the  will 
were  set  forth,  and  the  statement  was  made 
that  the  costs  and  expenses  of  administer- 
ing the  estate  would  amount  in  the  aggre- 
gate to  the  sum  of  $410.17.  No  reference 
was  made  to  any  debts  of  the  testator.  An 
order  of  sale  was  granted  and  further  pro- 
ceedings were  had,  resulting  in  a  sale  of  tlie 
land  to  the  executor's  bondsman  for  the  sum 
of  $776.  The  sale  was  approved,  and  an  ex- 
ecutor's deed  was  issued  and  recorded.  Sub- 
sequent to  these  proceedings  the  executor 
made  a  final  settlement  of  the  estate.  In 
his  final  account  he  brought  forward  against 
the  proceeds  of  the  sale  of  the  land  items 
of  various  kinds,  aggregating  $799.91,  but 
he  acknowledged  receiving  rents  from  the 
real  estate  in  the  sum  of  $111.50,  and  there- 
fore admitted  having  in  his  hands  a  balance 
of  $86.69,  one  half  of  which,  or  $43,296,  he 
said  belonged  to  Julia  Bundrick  as  a  devisee 
of  her  grandmother's  land.  This  accounting 
was  approved  by  the  probate  court,  but  the 
executor  did  not  pay  to  Julia  her  share  of 
the  money.  The  account  states  that  it  wils 
deposited  in  court,  but  she  has  never  re- 
ceived it.  During  the  time  covered  by  the 
administration  of  the  estate  Julia  Bund- 
rick was  a  minor,  and,  so  far  as  the  record 
shows,  without  a  guardian.  She  was  unrep« 
resented  in  the  proceedings  in  the  probate 
court,  and  she  was  ignorant  of  the  sale  of 
her  property  imtil  after  she  became  of  age. 
After  reaching  her  majority  she  discovered 
and  investigated  the  facts,  and  brought  the 
action  in  the  district  court,  from  which  this 
proceeding  in  error  arises. 

In  her  petition  as  it  was  finally  amended 
she  relat^  the  foregoing  facts,  and  charged 
that  at  the  time  the  petition  for  the  sale  of 
the  real  estate  was  filed  t^e  costs  and  ex- 
penses of  administration  amounted  to  only 
$64,  that  all  other  items  of  the  $410.17  were 
falsely  and  fraudulently  asserted  against 
the  land ;  that  the  order  of  sale  was  procured 
through  the  fraud  and  imposition  of  the  ex- 
ecutor upon  the  probate  court ;  that  the  sale 
to  the  bondsman  was  a  device  by  which  the 
executor  might  himself  acquire  the  entire 
title  to  the  property ;  that  the  final  account, 
by  means  of  which  the  proceeds  of  the  sale 
were  more  than  consumed,  was  fraudulently 
concocted;  and  that  the  final  settlement  was 
fraudulent  and  void.  The  petition  contained 
other  attacks  upon  the  validity  of  the  pro- 
bate proceedings,  and  the  conduct  of  the  ex- 
ecutor and  his  bondsman;  and  other  allega- 
tions essential  to  the  relief  demanded,  were 
made.  Such  relief  consisted  in  setting  aside 
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the  probate  proceedings  relating  to  the  sale 
of  the  land,  canceling  the  executor's  deed, 
placing  the  plaintiff  in  possession,  decreeing 
partition,  and  awarding  damages  for  rents 
and  profits.  After  a  trial  the  court  granted 
substantially  the  prayer  of  the  petition. 

In  this  court  the  executor  and  his  bonds- 
man make  the  following  assignments  of  er- 
ror: ''Said  judgment  was  in  favor  of  de- 
fendant in  error,  when  it  should  have  been 
in  favor  of  each  of  plaintiffs  in  error.  The 
court  erred  in  overruling  the  motion  of  each 
of  plaintiffs  in  error  for  a  new  triaL"  The 
first  assignment  of  error  amounts  to  noth- 
ing. It  merely  asserts  that  the  judgment  ia 
wrong.  The  only  proposition  contained  In 
the  motion  for  a  new  trial  which  the  de- 
fendants argue  in  their  brief  is  that  the  de- 
cision of  the  trial  court  is  not  sustained 
by  sufiScient  evidence,  and  is  contrary  to 
law.  That,  therefore,  is  the  limit  of  the 
present  inquiry. 

There  is  evidence  in  the  record  to  show 
that  the  executor  began  his  administration 
by  filing  a  false  inventory,  in  that  he  failed 
to  list  a  note  of  $800  due  from  himself. 
After  citation  and  a  trial  he  was  ordered 
by  the  probate  court  to  include  this  note 
among  the  assets  of  the  estate,  whereupon 
he  compromised  with  his  colegatee  for  her 
interest  in  the  personal  property  on  a  basis 
confessedly  below  its  value.  He  then  under- 
took to  relieve  the  personal  property  of 
every  kind  of  liability,  and  to  make  the 
land,  which  has  been  .charged  with  costs  and 
expenses  of  administration  only,  bear  all  the 
obligations  whioh  the  personal  property 
alone  should  have  paid.  But  apparently  he 
was  not  satisfied  with  this.  Conceiving  that 
the  surviving  husband  of  the  devisor  had  a 
one-half  interest  in  the  land,  he  obtained 
from  such  survivor  a  quitclaim  deed  of  the 
real  estate  to  himself.  The  deed,  however, 
conveyed  nothing,  because  the  terms  of  the 
will  had  been  assented  to,  and  so  he  at- 
tempted to  charge  the  sum  paid  therefor 
against  the  real  estate.  He  included  $100 
of  the  amount  in  the  "costs  and  expenses  of 
administration"  referred  to  in  the  petition 
to  sell  the  land,  and  actually  reimbursed 
himself  to  that  extent  from  the  proceeds  of 
the  sale.  The  decedent  left  no  debts.  It 
cost  nothing  to  collect  the  assets  of  the 
estate,  except  those  due  from  himself,  and 
yet,  upon  his  showing,  the  real  estate — ^two 
lots  appraised  at  $700  and  $300  respectively 
— proved  insufficient  to  meet  the  costs  and 
expenses  of  administration.  When  the  es- 
tate was  finally  settled,  he  had  title  to  all 
the  personal  property,  and  his  only  bonds- 
man had  title  to  all  the  real  estate. 

The  orders  of  the  probate  court  by  which 
this  astonishing  result  was  accomplished 
appear  to  have  been  made  in  reliance  upon 
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-the  executor's  sole  oath  to  the  truth  and 
<»rrectness  of  his  accounts  and  proceedings. 
In  the  district  court  he  was  examined  as  a 
witness  in  reference  to  his  conduct.  The 
trial  judge  heard  all  he  had  to  offer  in  his 
own  behalf;  and  saw  his  demeanor  while  tes- 
tifying. It  is  not  necessary  to  discuss  the 
testimony  in  detail.  So  far  as  he  is  con< 
<erned,  the  court  had  the  right  to  conclude 
that  the  sale  of  the  land  and  the  final  set- 
tlement of  his  accounts  were  insufferably 
fraudulent  and  utterly  unsustainable. 

On  behalf  of  the  bondsman,  however,  it  Is 
<K>ntended  that  he  was  not  a  party  to  his 
principal's  fraud,  or  cognizant  of  it,  and  that 
the  law  enjoined  upon  him  no  duty  to  make 
inquiries,  except  to  ascertain  that  the  court 
liad  jurisdiction  to  grant  the  order  *of  sale. 
The  district   court   probably   believed  that 
the  bondsman  was  implicated  in  his  prin- 
cipal's fraud.     He  resided  in  Oklahoma  at 
the  time  of  the  trial,  and  consequently  his 
evidence  appears  by    deposition.     He    was 
disked  where  he  obtained  the  money  with 
which  to  pay  for  the  real  estate,  and  he  re- 
plied that  it  made  no  difference.    He  said  he 
always  had  plenty  of  money;  that  he  was 
not  doing  a  banking  business  at  the  time  of 
^he  sale ;  that  he  paid  cash  for  his  stuff,  and 
used  to  carry  a  lot  of  money.    He  admitted 
^hat  Fincke  was  in  possession  of  his  papers, 
looked  after  the  insurance  and  repair  of  the 
property,  and  collected  the  rents  accruing 
from  it;  but  he  was  unable  to  give  any  ac- 
4!urate  information  as  to  when  he  had  re- 
4ieived  remittances  on  account  of  rent,  or  the 
amount  of  such  remittances.    When  pressed 
for  information    upon    those    subjects,    he 
-said,  ''That  is  my  business,"  and  'T  don't 
remember."    When  an  effort  was  made  to 
trace  the  money  supposed  to  have  been  de- 
rived from  the  sale,  the  executor  declared 
that  he  kept  it  in  a  separate  bunch,  part 
•currency  and  part  gold,  in  his  pocket  and  in 
bis  house  for  some  years,  and  gave  an  ex- 
cited account  of  how  completely  his  house 
'was  equipped  with  burglar  alarms.     Under 
these  circumstances  it  is  difficult  to  say  that 
the  charge  of  a  proceeding  taking  the  form 
of  a  sale,  but  in  fact  manipulated  by  both 
parties  for  the  benefit  of  the  executor,  is 
wholly  unsupported  by  evidence.    But,  be- 
cause of  the  view  which  the  court  takes  of 
the  nature  of  the  relation  existing  between 
«n  executor  and  his  bondsman  when  dealing 
"With  each  other  in  reference  to  property  of 
the  estate,  it  is  not  necessary  to  rest  a  deci- 
«ion  upon  this  ground  alone. 

By  his  bond  the  defendant  Schoeller  be- 
•came  surety  to  the  beneficiaries  of  the  ad- 
ministration proceedings  for  the  executor's 
;good  conduct.  lo  the  language  of  the  books 
-4LJtjSL.(N.S.) 


he  undertook  that  his  principal  should  "do 
a  particular  act,"  viz.,  administer  his  trust 
faithfully  and  without  fraud.  Woemer,  Am. 
Law  of  Administration,  2d  ed.  §  255,  p.  548. 
This  promise  was  original  and  primary  on 
the  surety's  part,  and  bound  him  from  the 
beginning.     1  Brandt,  Suretyship,  3d  Ack- 
ley's  ed.  §  2.    The  moment  the  executor,  by 
machination  and  deceit,  obtained  a  fraudu- 
lent order  of  sale,  a  duty  was  disregard^d 
and  a  breach  of  the  bond  occurred.    Green  v. 
Creighton,  23  How.  90,  108,  16  L.  ed.  419, 
424.    £lnowledge  of  the  fraud  was  not  nec- 
essary to  make  the  surety  responsible  at 
law  on  his  bond  for  the  result.    He  is  held 
to  know  every  default  of  his  principal   (1 
Brandt,  Suretyship,  supra),  and,  whenever 
a  judgment  establishing  a  devastavit  against 
an  executor  is  rendered,  his  surety  is  es- 
topped to  dispute  it  (11  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  901).    That  the  liability  of 
both  the  principal  and  surety  may  be  deter- 
mined in  the  same  proceeding  and  in  a  court 
of  equity,  if  special  circumstances  similar 
to  those  involved  in  this  case  exist,  is  now 
the  generally  accepted  law  of  the  United 
States.    11  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
902.    If,  therefore,  the  relief  sought  in  this 
suit  were  upon  the  executor's  bond,  liability 
would  immediately  attach  upon  the  court 
finding  that  the  order  to  sell  the  land  had 
been  procured  by  the  executor's  fraud.    This 
being  true,  it  is  difficult  to  perceive  why  a 
court  of  equity  and  good  conscience  should 
allow  the  surety  to  enter  the  breach  made 
by  his  principal  in  the  citadel  of  the  plain- 
tiff's rights,  carry  away  the  spoils  of  the 
fraud,  and  then,  with  the  booty  in  his  pos- 
session   urge    the   striotissimi  character  of 
his  contract  against  a  demand  for  repara- 
tion.   So  long  as  a  surety  keeps  aloof  from 
the  conduct  of  the  trust  whose  faithful  ad- 
ministration he  has  guaranteed,  and  seeks 
no  personal  profit  from  it  to  himself,  he 
may  well  stand  upon  the  letter  of  his  bond, 
and  refuse  to  be  responsible,  except  in  dam- 
ages.   But  the  moment  he  abandons  such  an 
attitude  and  begins  to  deal  with  his  own 
privy  in  the  property  of  the  estate,  he  ought 
to  be  held  to  a  knowledge  of  all  facts  vitiat- 
ing the  transaction  of  which  his  principal  is 
aware,  and  ought  to  be  stripped  of  all  the 
fruits  of  any  fraud  perpetrated  by  his  prin- 
cipal, precisely  the  same  as  the  principal 
himself. 

But  little  light  is  thrown  upon  this  precise 
question  by  decided  cases.  In  the  case  of 
Halsted  v.  Hyman,  3  Bradf.  426,  decided  by 
the  surrogate's  court  of  the  county  of  New 
York  in  1855,  it  is  said  that  the  surety  on 
an  administrator's  bond  may  speculate  in 
claims  against  the  estate,  provided  no  oon< 
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nivance  with  the  administrator  appear.  This 
seems  to  be  a  dangerous  rule,  but,  granting 
it  to  be  correct,  it  does  not  reach  the  facts  of 
this  controversy.     Other  cases  brought  to 
the  attention  of  the  court  relate  to  liability 
on  the    bond.     The    problem    involves    the 
ancient    antagonism    between    self-interest 
and  integrity.    Michoud  v.    Girod,   4   How. 
503,  555,  11  L.  ed.  1076,  1099.    One  of  the 
purposes  of  the  law  in  requiring  a  bond  to 
be  given  is  that  there  shall  be  no  fraudulent 
conduct  to  repair,  and  every  possible  safe- 
guard to  this  end  must  be  erected  and  main- 
tained.   So  long  as  the  surety  is  not  allowed 
to  speculate  in  the  assets  of  the  estate,  or  is 
obliged  to  inform  himself  of  all  the  facts  if 
he  does  speculate,  his  sole  interest  is  in  the 
rectitude  and  fidelity  of  his  principal.    Open 
to  him  a  prospect  of  gain  by  freely  bargain- 
ing with  his  principal,  and  he  at  once  be- 
comes concerned  in  the  disregard  of  all  those 
austere  principles  which  must  govern  the 
conduct  of  those  who  undertake  the  manage- 
ment of  trust  estates.    He  becomes  exposed 
to  every  temptation  which  would  beset  the 
executor  himself  if  he  were  allowed  to  profit 
from  official  acts,  and,  if  he  should  yield,  he 
becomes  actively  enlisted  in  the  support  of 
fraudulent  conduct,  against  which  he  has 
engaged  to  save  the  estate  harmless.    No 
such  portent  should  be  suffered  to  overhang 
the  delicate  relation  of  trustee,  surety,  and 
beneficiary.   It  is  not  the  purpose  to  declare 
in  this  case  that  a  sale  of  land  by  an  exec- 
utor or  administrator  to  his  bondsman  can 
be  impeached  merely  because  of  the  rela- 
tions of  the  parties,  if  made  in  good  faith 
under  an  order  untainted  by  fraud.     But 
the  court  is  fully  persuaded  that  a  sale  by 
an  executor  to  his  bondsman  ought  not  to 
stand  if  made  by  virtue  of  an  order  pro- 
cured through  the  fraudulent  conduct  of  the 
executor,  even  although  the  surety  should 
be  ignorant  of  the  dishonest  character  of 
the  proceeding. 

Since  it  was  not.  possible  for  the  plaintiff 
to  obtain  relief  in  the  probate  court,  admin- 
istration having  been  closed  and  the  execu- 
tor finally  discharged,  the  district  court  had 
jurisdiction  to  entertain  her  suit.  Gafford 
▼.  Dickinson,  37  Kan.  287,  15  Pac.  175;  Mc- 
Adow  v.  Boten,  67  Kan.  136,  72  Pac.  529.  In 
view  of  the  foregoing,  it  is  not  necessary  to 
decide  the  questions  raised  by  the  plaintiff 
respecting  the  jurisdiction  of  the  probate 
court  to  order  a  sale. 

The  judgment  of  the  District  Court  is  af- 
firmed. 


UNITED   STATES   CIRCUIT   COURT   OF 
APPEALS.  EIGHTH  CIRCUIT. 

ISAAC  W.  FOWLER,  Receiver  of  Iowa  4. 

niinois  Coal  Company,  Appt., 

v. 

JOHN  C.  OSGOOD. 

(141  Fed.  20.) 

Receiver— suit  in  foreign  jurisdictioii. 

1.  A  receiver  in  chancery  of  an  insol- 
vent corporation,  appointed  by  the  United 
States  circuit  court  for  the  southern  dis- 
trict of  Iowa,  being  authorized  thereto  by 
the  court  appointing  him,  brought  suit  in 
equity  in  the  United  States  circuit  court  for 
the  district  of  Colorado  for  the  recovery  of 
a  fund,  from  a  resident  of  the  Utter  state^ 
alleged  to  be  held  in  trust  for  the  benefit  of 
creditors  of  the  esUte.  Held,  that  such  re- 
ceiver had  no  le^^al  status  to  maintain  sucb 
suit  in  a  jurisdiction  foreign  to  that  ap- 
pointing him,  even  though  leave  to  institute- 
such  suit  was  granted  by  the  Colorado- 
court,  and  although  the  bill  alleged  that 
there  were  no  creditors  of  the  insolvent  cor- 
poration in  the  state  of  Colorado. 
Demurrer— -judgment— «cope. 

2.  Where  a  demurrer  to  the  bill  is  gen- 
eral, and  special  for  the  want  of  jurisdiction^ 
the  judgment  sustaining  the  demurrer  solely 
on  the  ground  of  want  of  jurisdiction  should 
be  limited  accordingly,  as  a  decree  of  dis- 
missal of  the  bill  concludes  the  defendant 
on  the  merits. 

(October  20,  1905.) 

Headnotes  by  Philips,  District  Judge. 


All  the  Justices  concur. 
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Case  Note.~Power  of  receiver  to  sue  out. 
of  jurisdiction  of  appointment.— It  is  con- 
ceded on  all  sides  that  a  receiver  is  not  en- 
titled, as  a  matter  of  right,  to  maintain  a. 
suit  outside  of  the  jurisdiction  of  his  ap- 
pointment. Any  privilege  that  may  be  ac- 
corded him  in  this  resp^  depends  entirely- 
upon  the  comity  of  the  jurisdiction  in  whick 
he  seeks  to  brini?  the  suit.  The  Federal 
courts  now  seem  thoroughly  committed  to 
the  doctrine  that  a  receiver  whose  rights- 
with  respect  to  the  ^.roperty  and  assets 
depend  entirely  upon  his  powers  as  an 
officer  of  the  court,  or  upon  the  orders  of 
the  court  appointing  him,  and  who  has  not 
been  vested  with  the  title  by  transfer  or 
statute,  will  not,  even  as  matter  of  comity^ 
be  allowed  to  maintain  a  suit  in  a  jurisdic- 
tion other  than  that  of  his  appointment.  JSee- 
Great  Western  Min.  &  Mfg.  Co.  v.  Harris,. 
198  U.  8.  561,  49  L.  ed.  1163,  25  Sup.  Ct.  Rep. 
770,  referred  to  and  discussed  in  the  fore- 
going opinion.  The  doctrine  laid  down  i» 
that  case  is  qualified  by  the  following  state- 
ment in  the  opinion:  **Nor  is  our  attention 
called  to  any  statute  vesting  the  title  of 
the  corporation  in  the  receiver.  So  far^ 
then,  as  the  receiver  is  concerned,  his  right 
to  prosecute  the  action  must  depend  upon 
his  powers  as  such  officer  of  the  court  and 
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APPEAL  by  pTaintiff  from  a  decree  of  the 
Circuit  Court  of  the  United  States  for 
the  District  of  Colorado  dismissing  a  suit 
to  collect  assets  of  an  insolvent  corpora- 
tion.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Sanborn,  Circuit  Judge, 
and  Philips  and  Carland,  District  Judges. 

Messrs.  N.  T.  Guernsey,  J.  C.  Helm,  and 
Jolm  R.  Dixon,  for  appellant: 

Mr.  Fowler,  as  receiver,  has  the  right  to 
maintain  this  suit. 

Two  things  must  concur  to  warrant  the  ex- 
ercise of  this  comity,  viz.;  (1)  That  there 
be  no  domestic  creditors  who  would  be  in- 
jured; and,  (2)  that  such  suit  does  not  con- 
flict with  the  public  policy  of  the  state  in 
which  it  is  brought. 


Rust  ▼.  United  Waterworks  Co.  17  C.  C. 
A.  16,  36  U.  S.  App.  167,  70  Fed.  129;  J.  I. 
Case  Plow  Works  v.  Finks,  26  C.  C.  A.  50,. 
note,  52  U.  S.  App.  253,  81  Fed.  529;  Olney 
V.  Tanner,  10  Fed.  101;  (^handler  v.  Siddle,. 
3  Dill.  477,  Fed.  Cas.  No.  2,594;  The  Willa- 
melte  Valley,  13  C.  C.  A.  635,  29  U.  S.  App. 
447,  66  Fed.  565;  23  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  1108;  Kurd  v.  Elizabeth.  41 
N.  J.  L.  1;  £x  parte  Norwood,  3  Biss.  504,. 
Fed  Cas.  No.  10,364;  Metzner  v.  Bauer,  9& 
Ind.  425 ;  High,  Receivers,  3d  ed.  §  241 ;  Ly- 
coming F.  Ins.  Co.  V.  Wright,  55  Vt.  526; 
Zacher  v.  Fidelity  Trust  &  S.  V.  Co.  45  C. 
C.  A.  480,  106  Fed.  693;  Small  v.  Smith,  14 
S.  D.  621,  86  Am.  St.  Rep.  807,  86  N.  W. 
649;  Hale  v.  Hardon,  37  C.  C.  A.  240,  95  Fed. 
747;  Howarth  v.  Lombard,  175  Masd.  570,. 


the  order  of  the  court,  set  forth  in  the  state- 
ment of  facts,  authorizing  him  to  bring 
suits  against  the  stockholders  and  directors 
for  the  purpose  of  releasing  the  assets,  ei- 
ther in  his  own  name  or  that  of  the  corpora- 
tion, as  may  be  proper." 

The  qualification  thus  introduced  into  the 
doctrine  does  not  appear  to  rest  upon  the 
distinction  between  voluntai*y  and  involun- 
tary transfers,  but  apparently  operates  to 
exclude  from  the  doctrine  not  only  cases  in 
which  the  title  and  assets  have  been  vested 
in  the  receiver  by  a  voluntary  transfer,  but 
also  where  the  transfer  of  title  is  effected 
by  a  statute  operating  in  invitum. 

The  doctrine  of  the  Federal  Supreme 
Court  is  thus  summarized  in  the  case  of 
Edwards  v.  National  Window  Glass  Job- 
bers' Asso.  139  Fed.  795:  "The  distinction 
apparent  in  all  cases  is  as  to  whether  the 
receiver  has  title,  or  whether  he  is  simply 
appointed  an  agent  or  officer  of  the  court 
under  its  general  equity  powers.  In  the 
one  case,  through  comity,  he  may  be  allowed 
to  maintain  a  suit  in  a  foreign  jurisdiction, 
where  such  a  course  would  not  conflict  with 
local  policy  or  the  rights  of  creditors  In 
such  jurisdiction;  while  in  others  his  powers 
are  limited  to  the  jurisdiction  of  the  court 
appointing  him." 

This  qualification  of  the  doctrine  renders 
it  difficult  to  determine  with  certainty  the 
extent  to  which  the  doctrine  itself  within 
the  limits  thus  set  for  it  is  supported  or 
antagonized  by  the  decisions  of  the  state 
courts,  since  some  of  the  state  decisions 
that  are  apparently  opposed  may  fall  within 
the  qualification.  It  may  be  said,  however, 
that  there  has  been  a  decided  tendency,  and, 
until  recently  at  least,  an  increasing  tend- 
ency, upon  the  part  of  the  state  courts, 
and  to  some  extent  on  the  part  of  the  Fed- 
eral courts,  to  extend  to  foreign  receivers, 
as  a  matter  of  comity,  the  right  to  main- 
tain suits,  if  no  injustice  would  be  done 
thereby  to  the  citizens  of  the  local  jurisdic- 
tion, and  there  would  otherwise  be  no  con- 
flict with  the  local  policy,  without,  expressly 
at  least,  suggesting  any  distinction  or  qual- 
ification based  upon  the  fact  whether  the 
foreign  receiver  had  been  formally  vested 
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by  statute  or  otherwise  with  the  title  to  the 
property  and  assets,  or  had  been  merely 
authorized  by  the  order  or  decree  of  the 
foreign  court  to  collect  such  assets  and 
property  as  the  agent  of  the  court.  A  strik- 
ing illustration  of  this  tendency  is  furnished 
by  a  decision  of  the  United  States  circuit 
court  of  appeals  of  the  sixth  circuit  in 
Kirtley  v.  Holmes,  62  L.R.A.  738,  46  C.  CV 
A.  102,  107  Fed.  1,  in  which  the  opinion  was. 
written  by  Judge  Day,  who  subsequently,, 
as  a  member  of  the  United  States  Supreme 
Court,  wrote  the  opinion  in  Great  Western 
Min.  &  Mfg.  Co.  V.  Harris,  supra.  In  the 
Kirtley  Case  a  receiver  appointed  in  Ohio 
for  an  insolvent  corporation  was  permitted,, 
upon  principles  of  comity,  to  maintain  an 
action  in  the  United  States  circuit  court  for 
the  district  of  Kentucky  to  enforce  the  lia- 
bility of  stockholders.  In  support  of  thi* 
decision,  Judge  Day  said:  "A  receiver's 
right  to  sue  is  recognized  upon  principles  of 
comity,  where  no  injustice  would  be  done  to 
the  citizens  of  the  local  jurisdiction,  or  his 
recognition  conflict  with  public  policy."  The 
facts  in  that,  case  do  not  appear  to  bring  it 
within  the  qualification  of  the  doctrine  sub- 
sequently laid  down  by  Judge  Day  in  Gieat 
Western  Alin.  &  Mfg.  Co.  v.  Harris,  since,  so 
far  as  appears,  the  only  right  of  the  recelv- 
er  in  respect  of  the  cause  of  action  in  ques- 
tion was  under  and  by  virtue  of  an  order 
directing  him,  as  receiver,  to  collect  and  re- 
ceive from  the  stockholders  the  amounts- 
assessed  against  them,  and  to  commence  ac- 
tions in  any  court  whenever  it  might  be 
necessary  to  make  collections  from  those- 
not  within  the  jurisdiction. 

The  quotation  above  made  from  the  opin- 
ion of  Judge  Day  in  the  Kirtley  Case  very 
fairly  represents  the  general  position  taken 
in  the  following  cases,  though  there  is  con- 
siderable variation  in  the  manner  of  stat- 
ing the  general  principle,  and  frequently  a 
more  specific  statement  of  the  qualification 
or  exception  based  upon  local  policy.  Boul- 
ware  v.  Davis,  90  Ala.  207,  9  L.R.A.  601,  8 
So.  84;  Metzner  v.  Bauer,  98  Ind.  425;  Hal- 
1am  v.  Ashford,  24  Ky.  L.  Rep.  870,  70  S.  W\ 
197;  Castleman  v.  Tern  pieman,  87  Md.  540,. 
41  LJLA.  367,  67  Am.  St.  Rep.  363,  40  AtL 
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49  L.R.A.  301,  56  N.  E.  888;  Howarth  v.  EU- 
wanger,  86  Fed.  54. 

Messrs.  Cass  E.  Henington  and  D.  C.  Bea- 
man,  for  appellee: 

Appellant,  a  foreign  receiver,  has  no  pow- 
er  to  sue  in  the  United  States  circuit  court 
for   the   district  of  Colorado. 

Great  Western  Min.  k  Mfg.  Co.  v.  Harris, 
198  U.  S.  661,  49  L.  ed.  1163,  25  Sup.  Ct. 
Rep.  770;  Hale  v.  Allison,  188  U.  S.  56,  47 
I^  ed.  380,  23  Sup.  a.  Rep.  264;  High,  Re- 
•ceivers,  3d  ed.  S  2 ;  Hilliker  v.  Hale,  54  C.  C. 
A.  252,  117  Fed.  224;  Wigton,  v.  Rosier,  102 
Fed.  70;  Hazard  v.  IKirant,  19  Fed.  471; 
Holmes  v.  Sherwood,  3  McCrary,  405,  16  Fed. 
727;  Brigham  v.  Luddington,  12  Blatchf. 
^37,  Fed.  Cas.  No.  1,874;  Kittel  v.  Augusta, 
T.  &  G.  R.  Co.  78  Fed.  856;  Great  Western 


Min.  A  Mfg.  Co.  V.  Harris,  63  C.  a  A.  51, 
128  Fed.  321;  Hale  v.  Hardon,  89  Fed.  283; 
Bates,  Fed.  Eq.  Proc  |  610. 

Philips,  District  Judge,  delivered  the  opin- 
ion of  the  court: 

On  January  23,  1900,  the  Atlantic  Trust 
Company,  a  New  York  corporation,  recov- 
ered judgment  in  the  circuit  court  of  the 
United  States  for  the  Northern  district  of 
Illinois  against  the  Iowa  &  Illinois  Coal 
Company,  an  Iowa  corporation,  in  tho  sum 
of  $341,838.22.  On  the  10th  day  of  February, 
1900,  said  trust  company  recovered  judg- 
ment against  said  coal  company  for  a  like 
sum  in  the  circuit  court  of  the  United  States 
for  the  southern  district  of  Iowa.  Execu- 
tions were  issued  on  said  judgments,  and  re- 


275;  Comstock  v.  Frederickson,  51  Minn. 
.350,  53  N.  W.  713;  Hurd  v.  Elizabeth,  41 
N.  J.  L.  1;  Sobemheimer  v.  Wheeler,  45  N. 
.J.  Eq.  614,  18  Atl.  234;  Mabon  v.  Ongley 
Electric  Co.  156  N.  Y.  201,  50  N.  E.  806; 
Ilowarth  v.  Angle,  162  N.  Y.  179,  47  L.R.A. 
725,  56  N.  E.  489;  Runk  v.  St.  John,  29  Barb. 
-585;  Barclay  v.  Quicksilver  Min.  Co.  6  Lans. 
25;  Pniyn  v.  McCreary,  105  App.  Div.  302, 
^  N.  Y.  Supp.  995;  Small  v.  Smith,  14  S. 
D.  621,  86  Am.  St.  Rep.  807,  86  N.  W.  649; 
Lycoming  F.  Ins.  Co.  v.  Wheelock,  55  Vt. 
-526;  Parker  v.  Stoughton  Mill  Co.  91  Wis. 
174,  51  Am.  St.  Rep.  881,  64  N.  W.  751. 

The  decision  of  the  circuit  court  of  appeals 
of  the  ninth  circuit,  in  Lewis  v.  Clark,  64 
<?.  C.  A.  138,  129  Fed.  570,  also  appears  to 
be  opposed  to  the  doctrine  subsequently  an- 
nounced by  the  Federal  Supreme  Court.  In 
that  case,  the  domiciliary  receiver  of  a  Min- 
nesota building  and  loan  association  having 
consented  that  certain  bonds  and  mortgages 
that  had  been  deposited  by  the  association 
with  the  state  of  Wisconsin  to  secure  the  per- 
formance of  its  contracts  with  citizens  of 
that  state  should  be  collected  by  a  special 
receiver  who  had  been  appointed  in  Wisconsin 
for  that  purpose,  it  was  held  that  a  Fed- 
eral court  sitting  in  Idaho,  acting  in  a  spir- 
it of  comity,  properly  permitted  the  Wis- 
consin receiver  to  maintain  a  suit  therein 
to  foreclose  one  of  such  mortgages.  So  far 
as  appears,  the  rights  of  the  Wisconsin  re- 
"Ceiver  depended  entirely  upon  his  power  as 
an  officer  of  the  court,  and  upon  the  order  or 
decree  of  the  court  appointing  him;  and 
there  does  not  appear  to  be  anything  in  the 
case  to  bring  him  within  the  qualification  of 
the  doctrine  as  laid  down  by  the  Supreme 
<'ourt.  Perhaps  some  of  tne  other  cases 
■above  cited  could,  upon  their  facts,  be 
brought  within  such  qualification;  but,  as 
already  intimated,  thev  do  not  appear  to 
recognize  any  distinction  based  upon  the 
fact  whether  or  not  title  to  the  property 
and  assets  had  been  vested  in  the  foreign 
receiver  by  virtue  of  a  statute  of  the  for- 
eign jurisdiction. 

In  entire  harmony  with  the  case  just  cited 
are  a  class  of  cases  illustrated  bv  Ward  v. 
Pacific  Mut.  L.  Ins.  Co.  135  Cal.  235,  67 
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Pac.  124,  and  Stockbridge  v.  Beckwith,  6 
Del.  Ch.  72,  33  Atl.  62C,  which  have  denied 
the  right  of  foreign  receivers  to  maintafai 
suits  because  domestic  creditors  would  be 
prejudiced  thereby.  As  subsequently  point- 
ed out,  however,  decisions  of  this  kind  are 
really  upon  a  matter  of  substantive  law 
rather  than  upon  the  question  of  practice 
relating  to  the  capacity  of  the  foreign  re- 
ceiver to  sue. 

There  are  other  cases,  however,  that  seem 
to  follow  a  doctrine  at  least  as  broad  as 
that  laid  down  in  the  Great  Western  Case. 
See  Zacher  v.  Fidelity  Trust  A  Safetv- 
Vault  Co.  45  C.  C.  A.  480,  106  Fed.  593;  Ed- 
wards  v.  National  Window  Glass  Jobbers' 
Asso.  139  Fed.  795;  Homer  v.  Barr  Pumping 
Engine  Co.  180  Mass.  163,  91  Am.  St.  Rep. 
269,  61  N.  E.  883;  Farmers'  &  M.  Ins.  Co.  v. 
Needles,  52  Mo.  17;  Commercial  Nat.  Bank 
V.  Motherwell  Iron  &  Steel  Co.  95  Tenn.  172, 
29  L.R.A.  164,  31  S.  W.  1002. 

So,  in  Howarth  v.  Lombard,  175  Mass. 
570,  49  L.R.A.  301«  56  N.  £.  888,  where  it 
was  held  that  a  receiver  appointed  to  en- 
force the  statutory  liability  of  stockholders 
may  bring  an  action  in  a  jurisdiction  out- 
side that  of  his  appointment,  the  decision 
is  upon  the  ground  that,  imder  the  foreign 
statute,  the  receiver  had  legal  title  to  the 
fund  as  a  trustee,  thus  bringing  the  case 
within  the  qualification  of  the  doctrine  of 
the  Great  Western  Case. 

It  seems  to  the  annotator  that  there  has 
been  a  general  tendency  upon  the  part  of 
the  courts,  at  least  in  the  mode  of  stating 
their  decisions,  to  cqnfuse  the  question  of 
practice  relating  to  the  capacity  of  a  for- 
eign receiver  to  sue  with  the  qutpstion  of 
substantive  law  respecting  his  right  of  title 
to  property  or  assets  outside  of  the  juris- 
diction of  his  appointment.  The  doctrine  of 
the  Great  Western  Case  seems  broad  enough 
to  deny  to  a  foreign  receiver,  not  formally 
vested  with  title,  access  to  the  local  courts, 
even  for  the  purpose  of  vindicating  or  en- 
forcing rights  conferred  upon  him  by  his  ap- 
pointment with  respect  to  property  or  as- 
sets which  it  would  not  otherwise  be  con- 
trary to  the  public  policy  of  the  forum  to 
recognize.    In  many  cases,  however,  where 
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turns  of  nulla  bona  were  made  prior  to  the 
4th  day  of  August,  1900,  on  which  latter 
•date  the  said  trust  company  filed  a  creditors' 
hill  in  the  circuit  court  of  the  United  States 
for  the  southern  district  of  Iowa  against  said 
<^oal  company,  alleging  the  rendition  of  said 
judgments  and  the  issuance  and  return  of 
said  executions,  the  insolvency  of  said  coal 
•company,  and  that  it  had  assets  not  subject 
to  levy  and  sale  on  execution,  consisting  of 
•choses  in  action,  claims  of  an  equitable 
-character,  which  in  equity  should  be  se- 
questered by  the  court  to  enforce  the  satis- 
faction of  said  judgments.  The  complainant 
asked  that  the  business  affairs  of  the  coal 
•company  be  administered  and  wound  up; 
that  its  assets,  when  collected,  be  applied 
upon  said  judgments;  and  for  the  appoint- 
ment of  a  receiver  to  take  possession  and 
custody  of  its  books  and  records,  and  to  col- 
lect its  assets.  In  this  suit,  on  the  24th  day 
of  January,  1901,  the  said  circuit  court  for 
*the  southern  district  of  Iowa  appointed  the 
•complainant,  Isaac  W.  Fowler,  receiver  of 
€aid  coal  company,  investing  him  with  the 
usual  powers  of  a  receiver  in  chancery.  On 
the  14th  day  of  January,  1902,  the  said  Iowa 
circuit  court  made  an  order  authorizing  the 


receiver  to  institute  and  prosecute,  outside 
of  the  southern  district  of  Iowa  in  other 
courts  of  competent  jurisdiction,  such  action 
or  actions  at  law,  or  suit  or  suits  in  equity^ 
as,  in  the  judgment  of  said  receiver,  might 
be  necessary  or  expedient  to  institute  and 
prosecute  in  order  to  collect  and  reduce  to 
his  possession  all  such  rights,  debts,  equita- 
ble interests,  property,  and  assets  of  said 
corporation,  so  that  the  proceeds  of  the  same 
might  be  applied  to  the  payment  of  the  debts 
of  said  corporation.  Thereafter  said  receiver, 
upon  leave  granted  by  the  local  court,  insti- 
tuted the  present  suit  in  equity  in  the  United 
States  circuit  court  for  the  district  of  Colo- 
rado, whereby  he  sought  to  recover  from  the 
defendant,  Osgood,  a  large  sum  of  money  al- 
leged to  be  in  his  hands  in  trust  for  the  ben- 
efit of  said  corporation,  and  which  in  equity 
is  liable  to  sequestration  at  the  suit  of  the 
said  receiver.  To  this  suit  the  defendant 
appeared  and  demurred,  on  the  ground, 
among  others,  that  it  appears  on  the  face  of 
the  bill  that  the  complainant  is  a  foreign  re- 
ceiver, and  as  such  has  no  power  to  sue  in 
the  jurisdiction  of  said  Colorado  court.  The 
demurrer  was  sustained,  and  the  bill  dis- 


the  right  of  a  foreign  receiver  to  maintain 
a  particular  action  or  suit  has  been  denied, 
the  decision  does  not  rest  upon  any  general 
incapacity  of  the  foreign  receiver  to  sue, 
^ut  upon  the  ground  that,  by  reason  of  the 
existence  of  domestic  creditors,  or  for  ^ome 
other  reason,  tne  particular  right  with  re- 
spect to  property  or  assets  having  a  local 
situs,  asserted  by  the  foreign  receiver  in  the 
action,  was  not  one  which  could  be  properly 
reco^ized  upon  principles  of  comity.  If  the 
•distinction  here  suggested  between  the  ca- 
pacity of  the  foreign  receiver  to  sue  and  the 
recognition,  upon  principles  of  comity,  of 
the  right  sought  to  be  vindicated  or  enforced 
by  him  in  the  suit,  is  a  sound  one,  it  follows 
that,  if  the  .particular  right  asserted  is  one 
which  can  be  recognized  without  prejudice 
to  domestic  creditors  or  other  violence  to  lo- 
cal policy,  there  should  be  no  objection,  upon 
principles  of  comity,  to  allowing  the  foreign 
receiver  access  to  local  courts  for  its  vindi- 
cation or  enforcement.  There  is  considera- 
ble difference  of  opinion  upon  the  question 
of  substantive  law  as  to  tne  circumstances 
under  which  the  right  of  a  receiver  appoint- 
•ed  in  one  jurisdiction  to  property  or  assets 
which  at  the  time  of  his  appointment  have 
a  local  situs  in  another  jurisdiction  will  be 
recognized  upon  principles  of  comity  by 
rouils  of  the  latter  jurisdiction.  But  there 
IS  a  substantial  agreement  that  such  right 
will  not  be  recognized  to  the  prejudice  of  do- 
mestic creditors.  And,  therefore,  when  it 
iippears  that  there  are  domestic  creditors 
who  would  be  prejudiced  by  the  withdrawal 
of  the  assets  from  the  local  jurisdiction,  the 
courts  very  commonly  refuse  to  recognize 
the  foreign  receiver's  rights.  But  this  is 
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true  whether  the  foreign  receiver  has 
brought  a  suit  to  reach  such  property,  or 
has  undertaken,  as  a  defendant  or  interven- 
er, to  defeat  an  attachment  or  other  process 
by  domestic  creditors.  In  the  former  case 
the  decision  against  him  is  very  likely  to 
take  the  form  of  a  proposition  denying  the 
right  ^  of  a  foreign  receiver  to  maintain  a 
suit  in  the  local  jurisdiction  in  respect  of 
the  particular  property  right;  but  that 
the  decision  is  really  upon  the  ques- 
tion of  substantive  law  with  respect 
to  the  recognition  of  his  right  to  the 
property,  and  not  upon  the  question  of  prac- 
tice with  respect  to  his  capacity  to 
sue,  is  apparent  from  the  fact  that  the 
result  would  have  been  the  same  if  he  had 
been  a  defendant  or  an  intervening  party 
in  a  suit  instituted  by  a  domestic  creditor. 
When,  however,  it  has  clearly  appeared 
that  the  right  asserted  by  the  foreign  receiv- 
er in  the  suit  was  one  the  recognition  of 
which  was  not  opposed  to  local  policy,  the 
courts  have  rarely  or  never  denied  him,  as 
a  matter  of  comity,  the  right  of  access  to 
the  local  courts  for  its  vindication  or  en- 
forcement. Thus,  in  Robertson  v.  Staed, 
136  Mo.  135,  33  L.R.A.  203,  58  Am.  St.  Rep. 
569, 36  S.  W.  610,  and  Oagill  v.  Wooldridge, 
8  Baxt.  580,  35  Am.  Rep.  716,  it  was  held 
that  a  foreign  receiver  may  maintain  re- 
plevin for  property  which  was  in  the  state 
of  his  appointment  at  the  time  of  such  ap- 
pointment, but  was  subsequently  removed 
to  the  state  in  which  the  suit  was  brought. 
It  was,  of  course,  clear  in  these  cases  that 
the  recoarnition  of  the  receiver's  right  to 
!  the  possession  of  the  property  was  not  op- 
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missed.  To  reverse  this  decree,  the  com- 
plainant prosecutes  this  appeal. 

The  question  to  be  decided  is,  Could  the 
receiver  appointed  by  the  court  of  the  state 
of  Iowa  maintain  this  suit  in  a  court  of  the 
state  of  Colorado?  This  question  was  pre- 
sented to  the  Supreme  Court  of  the  United 
States  in  18o4,  in  Booth  v.  Clark,  17  How. 
322,  15  L.  ed.  164.  After  thorough  discus- 
sion, it  was  ruled  that  a  receiver  in  chan- 
cery, appointed  by  a  court  of  one  jurisdic- 
tion, has  no  authority  to  sue  in  a  jurisdic- 
tion foreign  to  that  appointing  him  for  the 
recovery  of  property  or  assets  of  the  debtor. 
This  for  the  reason  that  such  receiver  is  the 
mere  right  arm  of  the  court  appointing  him, 
to  obey  its  orders  in  matters  of  administra- 
tion within  its  jurisdiction,  and  as  such  is 
entirely  subject  to  its  control.  He  executes 
bond  for  the  faithful  performance  of  his 
duties,  to  account  alone  to  the  court  appoint- 
ing him ;  and  the  funds  coming  to  his  hands 
as  such  receiver  are  in  cu8todia  legis,  held 
by  him  for  distribution  and  application  by 
the  court  whose  commission  he  holds. 

Adverting  to  the  exception  where,  under 
statutes  of  the  state  of  the  domicil  of  the 
corporation,  on  its  insolvency  or  dissolution 


the  assignee  in  law  becomes  vested  with  the- 
title  to  the  property,  with  all  the  power* 
conferred  by  the  charter  or  statute,  becomes,, 
pro  hcec,  the  corporation,  and  can  therefore 
recover  its  property  wherever  sitiiate,  the 
learned  justice  said  that  none  of  these  alter 
the  relation  of  a  mere  receiver  in  chancery 
to  the  court  appointing  him,  empowering 
him  to  sue  in  his  own  name  officially  in  an- 
other jurisdiction  for  the  property  or  cho&e> 
in  action  of  a  judgment  debtor.  "Indeed, 
whatever  may  be  the  receiver's  rights,  imder 
a  creditor's  bill,  to  the  possession  of  the 
property  of  the  debtor  in  the  state  of  Kew 
York  [the  jurisdiction  where  the  receiver 
was  appointed],  or  the  permissions  which 
may  be  given  to  him  to  sue  for  such  prop 
erty,  we  understand  the  decisions  of  that 
state  as  confining  his  action  to  the  state  of 
New  York." 

The  doctrine  of  this  case  has  been  uniform- 
ly followed  and  steadfastly  adhered  to  by 
the  Supreme  Court.  In  Quincy,  M.  A  P.  R^ 
Co.  v.  Humphreys,  146  U.  S.  82,  36  L.  ed. 
632,  12  Sup.  Ct.  Rep.  787,  where  the  power* 
of  such  receiver  were  imder  consideration, 
the  court  quoted  with  approval  the  follow- 
ing language:  "The  ordinary  chancery  re- 
ceiver,  such   as   we   have   in   this   case,   im- 


posed to  the  public  policy  of  the  forum, 
and,  that  being  so,  the  courts  seem  to  have 
assumed,  almost  as  a  matter  of  course,  that 
the  local  courts  should,  upon  principles  of 
comity,  be  thrown  open  to  hkn  to  enable 
him  to  vindicate  his  right  with  respect  to 
such  property.  Other  illustrations  of  the 
point  that,  when  the  right  asserted  in  the 
suit  is  one  which  may  be  recognized  as  a 
matter  of  comity  without  violence  to  lo- 
cal policy,  access  to  the  local  courts 
for  the  vindication  of  such  right  will 
not  be  denied,  are  afforded  by  the  cases  of 
Cooke  V.  Opange,  48- Conn.  401,  holding  that 
!%  foreign  receiver  could  sue  in  Connecticut 
upon  a  contract  made  by  the  insolvent  cor- 
poration with  towns  in  that  state,  but  com- 
pleted by  the  receiver;  Iglehart  v.  Bierce,  36 
m.  133,  holding  that  a  receiver  may  have 
his  remedy  in  the  courts  of  Illinois  to  en- 
force the  payment  of  a  bond  and  mortgage 
executed  to  him;  Oliver  v.  Clarke,  45  C.  C. 
A.  360,  106  Fed.  402,  holding  that  a  receiver 
appointed  in  another  state  may  sue  in  Texas 
for  land  conveyed  to  him  as  receiver.  There 
is,  of  course,  a  clear  distinction  between 
cases  of  this  kind,  where  the  cause  of  action 
inures  directly  to  the  receiver,  and  cases 
where  the  right  asserted  by  him  was  de- 
rived from  the  corporation  or  other  person 
represented  by  him.  But  the  distinction 
seems  to  bear  upon  tlie  question  whether 
the  particular  right  will  be  recognized,  rath- 
er than  upon  the  general  capacity  of  a  re- 
ceiver as  such  to  sue  outside  the  jurisdiction 
of  his  appointment.  While  it  is  clear  that 
in  the  former  class  of  cases  the  recognition, 
upon  principles  of  comity,  of  the  foreisn  re- 
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ceiver's  rights  is  not  opposed  to  local  policy, 
yet,  if  there  were  any  general  rule  refusing^ 
to  recognize,  as  a  matter  of  comity,  the 
general  capacity  of  a  receiver  as  such  to 
maintain  a  suit  outside  of  the  jurisdiction 
of  his  appointment,  a  foreign  receiver  would 
be  unable  to  maintain  even  an  action  of  thi» 
class. 

The  point  sought  to  be  brought  out  by 
the  distinction  here  insisted  upon  is  that  in 
many,  if  not  most,  of  the  cases  in  which  a 
suit  by  a  foreign  receiver  has  failed,  it  has 
not  been  because  of  any  general  incapacity 
on  his  part  to  sue,  but  upon  the  ground 
that  the  particular  right  asserted  by  him  i» 
the  suit  was  not  one  which  could  be  recog- 
nized upon  principles  of  comity  conformablv 
to  local  policy.  It  must  be  conceded,  how- 
ever, that  the  soundness  of  this  distinction 
is  impaired  by  the  doctrine  laid  down  by  the^ 
Federal  Supreme  Court  in  Great  Western 
Min.  &  Mfg.  Co.  V.  Harris,  198  U.  S.  561.  41> 
L.  ed.  1163,  26  Sup.  Ct.  Rep.  770,  and  fol- 
lowed in  FowLEB  V.  Osgood.  As  pointed  out 
in  the  beginning  of  the  note,  however,  that 
doctrine,  even  if  followed  by  the  state 
courts,  does  not  involve  the  general  and  un- 
qualified proposition  that  the  right  of  a  re- 
ceiver appointed  in  one  jurisdiction  to  main- 
tain a  suit  in  another  will  not  be  recognized 
upon  principles  of  comity;  but  the  doctrine^ 
seems  to  be  subject  to  a  qualification  ia 
case  the  title  to  the  property  or  assets  ha'5. 
been  vested  in  the  receiver  by  a  voluntary 
transfer,  or  even  by  operation  of  a  statute 
of  the  jurisdiction  of  his  appointment  oper- 
ating in  invitunu 
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clothed  with  no  estate  in  the  property,  but 
is  a  mere  custodian  of  it  for  the  court,  and 
by  special  authority  may  become  an  officer 
of  the  court  to  effect  a  sale  of  the  property, 
if  that  be  deemed  necessary  for  the  benefit  of 
^he  parties  concerned." 

In  Hale  v.  Allinson,  188  U.  S.  5G-64,  47 
Tu  ed.  380,  387,  23  Sup.  Ct.  Rep.  244,  Mr. 
-Justice  Peckham,  speaking  for  the  court, 
said:  "We  do  not  think  anything  has  been 
-said  or  decided  in  this  court  which  destroys 
•or  limits  the  controlling  authority  of  that 
•case."  And  quoted  with  approval  the  fol- 
lowing: **He  [the  receiver]  has  no  extra- 
territorial power  of  official  action;  none 
which  the  court  appointing  him  can  confer, 
with  authority  to  enable  him  to  go  into  a 
foreign  jurisdiction  to  take  possession  of  the 
^lebtor's  property;  none  which  can  give  him, 
upon  the  principle  of  comity,  a  privilege  to 
•sue  in  a  foreign  court  or  another  jurisdic- 
tion, as  the  judgment  creditor  himself  might 
have  done,  where  his  debtor  may  be  amenable 
to  the  tribunal  which  the  creditor  may 
«eek." 

Because  of  the  suggestion  made  in  the 
-discussion  by  Mr.  Justice  Swayne,  in  Booth 
-V.  Clark,  that  to  permit  a  foreign  receiver 
to  recover  the  assets  of  the  debtor  situate 
in  another  jurisdiction  would  contravene  the 
rule  of  comity,  which  forbids  that  the  assets 
of  the  debtor  having  a  situs  in  the  forum 
should  thus  be  withdrawn  from  its  more 
-convenient  access  by  the  local  creditors,  the 
courts  of  many  of  the  states  have  conceived 
that,  if  leave  be  first  obtained  from  the  local 
<:ourt  to  institute  suit  by  the  foreign  re- 
•ceiver,  and  especially  where  it  is  averred,  as 
in  the  bill  here  under  review,  that  there  are 
-no  local  creditors,  the  reason  of  the  rule  de- 
nying the  right  of  action  by  the  foreign  re- 
<jeiver  should  not  apply.  But  the  discussion 
in  full  by  Mr.  Justice  Swayne  clearly  enough 
indicates  that  such  was  not  the  view  of  the 
"Supreme  Court.  Arguendo,  he  said:  "We 
think  that  a  receiver  could  not  be  admitted 
to  the  comity  extended  to  judgment  credit- 
ors, without  an  entire  departure  from 
chancery  proceedings,  as  to  the  manner  of 
his  appointment,  the  securities  which  are 
taken  from  him  for  the  performanee  of  his 
•duties,  and  the  direction  which  the  court  has 
•over  him  in  the  collection  of  the  estate  of 
the  debtor,  and  the  application  and  distribu- 
tion of  them.  If  he  seeks  to  be  recognized  in 
another  jurisdiction,  it  is  to  take  the  fund 
there  out  of  it,  without  such  court  having 
tiny  control  of  his  subsequent  action  in  re- 
f»pect  to  it,  and  without  his  having  even  offi- 
•cial  power  to  give  security  to  the  court,  the 
aid  of  which  he  seeks,  for  his  faithful  con- 
duct and  official  accountability.  All  that 
could  be  done  upon  such  an  application  from 
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a  receiver,  according  to  chancery  practice, 
would  be  to  transfer  him  from  the  locality 
of  his  appointment  to  that  where  he  asks 
to  be  recognized,  for  the  execution  of  his 
trust  in  the  last,  under  the  coercive  ability 
of  that  court;  and  that  it  would  be  difficult 
to  do,  where  it  may  be  asked  to  be  done, 
without  the  court  exercising  its  province  to 
determine  whether  the  suitor,  or  another 
person  within  its  jurisdiction,  was  the 
proper  person  to  act  as  receiver." 

This  question  has  recently  undergone  a 
thorough  re-examination  and  discussion  by 
the  Supreme  Court  in  Great  Western  Min. 
&  Mfg.  Co.  V.  Harris  (decided  May  29,  1905) 
198  U.  S.  501,  49  L.  ed.  1163,  26  Sup.  a. 
Rep.  770.  Mr.  Justice  Day,  in  discussing 
the  rule  in  Booth  v.  Clark,  said  that  it  never 
had  been  departed  from  by  that  court,  and 
was  rigidly  adhered  to.  He  said:  "The  de- 
cision .  .  .  rests  upon  the  principle 
that  the  receiver's  right  to  sue  in  a  foreign 
jurisdiction  is  not  recognized  upon  principles 
of  comity,  and  the  court  of  his  appointment 
can  clothe  him  with  no  power  to  exercise  his 
official  duties  beyond  its  jurisdiction.  The 
groimd  of  this  conclusion  is  that  every  juris- 
diction, in  which  it  is  sought,  by  means  of 
a  receiver,  to  subject  property  to  the  control 
of  the  court,  has  the  right  and  power  to  de- 
termine for  itself  who  the  receiver  shall  be, 
and  to  make  such  distribution  of  the  funds 
realized  within  its  own  jurisdiction  as  will 
protect  the  rights  of  local  parties  interested 
therein,  and  not  permit  a  foreign  court  to 
prejudice  the  rights  of  local  creditors  by  re- 
moving assets  from  the  local  jurisdiction 
without  an  order  of  the  court,  or  its  ap- 
proval as  to  the  officer  who  shall  act  in  the 
holding  and  distribution  of  the  property  re- 
covered." He  adverted  to  the  conflicting 
decisions  of  the  state  courts  upon  the  right 
of  a  receiver,  upon  principles  of  Mmity,  to 
sue  in  a  foreign  jurisdiction,  and  said:  "In 
this  court,  since  the  case  of  Booth  v.  Clark, 
supra,  we  deem  the  practice  to  be  settled,  and 
to  limit  a  receiver  who  derives  his  authority 
from  his  annointment  as  such  to  actions, 
either  in  his  own  name  or  that  of  an  insol- 
vent corporation,  to  such  as  may  be  author- 
ized within  the  jurisdiction  wherein  he  was 
appointed." 

While  it  is  true  that  it  does  not  appear 
that  there  was  present  in  that  case  the  alle- 
gation that  the  receiver  obtained  the  con- 
sent of  the  court  in  which  the  suit  was 
brought  to  sue,  or  the  allegation  that  there 
were  no  creditors  in  the  jurisdiction  of  the 
forum,  had  such  fact  affected  the  rule,  pre- 
sumably it  would  have  been  so  stated 
by  the  court,  as  the  divergency  of 
decisions  of  some  of  the  state  courts, 
to  which  he  adverted,  rested  upon 
such  facts.    On  the  contrary,  it  is  quite 
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manifest  from  the  opinion  th&t,  in  so  far 
as  the  Federal  courts  are  concerned,  the  only 
method  for  reaching  the  property  or  assets 
of  an  insolvent  corporation  in  a  jurisdiction 
foreign  to  that  where  the  receiver  in  chan- 
cery is  appointed  is  by  resort  to  an  ancillary 
receivership  where  the  property  or  asset 
sought  to  be  recovered  has  its  situs  or  where 
the  debtor  resides.  The  leave  granted  by  the 
court  in  Colorado  to  sue  in  that  jurisdiction 
determined  nothing  as  to  the  power  of  the 
foreign  receiver  to  maintain  the  suit  when 
brought.  It  did  not  have  the  effect  to  con- 
trol any  fund  by  that  court  the  receiver 
might  recover  in  the  suit.  The  receiver  was 
under  no  bond  of  accountability  to  that 
court.  The  permission  to  sue,  therefore,  was, 
in  legal  effect,  meaningleHS.  Whatever  may 
be  the  view  of  any  individual  as  to  the  cor- 
rectness or  advisability  of  the  rule  estab- 
lished by  the  Supreme  Court,  it  is  sufficient 
for  us  to  say  that  it  is  conclusive  on  this 
court. 

The  demurrer,  for  the  reasons  above 
stated,  was  properly  sustained.  But  the  de- 
murrer challenged  the  bill  on  nine  other 
grounds,  some  of  which  went  to  the  merits 
of  the  cause  of  action,  and  the  decree  is  a 
general  dismissal  of  the  bill  witliout  any 
statement  of  the  reason  for  it.  A  general 
judgment  or  decree  of  diflminsal,  without 
more,  renders  all  the  issues  in  the  case  res 
judicata,  and  constitutes  a  bar  to  any  sub- 
Hcquent  suit  for  the  same  cause  of  action. 
Hence,  when  a  court  dismisses  a  suit  upon 
some  ground  which  does  not  go  to  the  merits 
of  the  cause  of  action,  but  leaves  them  open 
to  consideration  in  another  court,  or  at  an- 
other time,  or  in  another  way,  the  decree  of 
dismissal  must  expressly  adjudge  that  it  is 
rendered  for  the  specific  reason  upon  which 
it  is  based,  or  must  expressly  provido  that  it 
is  made  without  prejudice.  Indian  I^and  & 
T.  Co.  V.  Schoenfelt,  68  C.  C.  A.  196,  135 
Fed.  484,  487 ;  United  States  v.  Pine  River 
Ix)gging  &  Improv.  Co.  24  C.  C.  A.  101,  107, 
49  U.  S.  App.  24,  78  Fed.  319,  325;  Speer 
v.  Kearney  County,  32  O.  C.  A.  101,  105, 
60  U.  S.  App.  38,  88  Fed.  749,  752 ;  Mitchell 
V.  Dowell,  105  U.  S.  430,  26  L.  ed.  1142; 
Cecil  Nat.  Bank  v.  Thurber,  8  C.  C.  A.  365, 
367,  8  U.  S.  App.  496,  69  Fed.  913,  914; 
Russell  V.  Clark,  7  Cranch,  69,  90,  3  L.  ed. 
271.  279;  Hooven,  O.  &  R.  Co.  v.  John 
Featherstone's  Sons,  49  C.  C.  A.  229,  233,  111 
Fed.  81,  85;  House  v.  Mullen,  22  Wall.  42, 
46,  22  L.  ed.  838,  839.  The  general  decree 
of  dismissal  was  therefore  erroneous. 

It  is  reversed,  with  costs  against  the  ap- 
pellant, and  the  case  is  remanded,  with  di- 
rections to  the  court  below  to  enter  a  decree 
of  dismissal  of  the  suit,  which  shall  adjudge, 
in  the  decree,  that  it  is  dismissed  on  the 
sole  ground  that  the  complainant  is  a  for- 
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eign  receiver  and  hence  without  power  to  sue 
in  the  court  below,  and  that  it  is  dismissed 
without  prejudice  to  other  suits  and  pro- 
ceedings which  do  not  involve  this  objection. 
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V. 

HOLLERBACK  &  IklilY  CONTRACT  COM- 
PANY. 

(—  Ky.  — ,  92  S.  W.  294.) 

Master^assumption  of  risk— aasorance  of 
safety. 
1.  The  owner  of  a  team,  who  is  em- 


Case  Note. — Servant's  assumption  of  risk 
in  obeying  orders  to  perform  obviously  dan- 
gerous work.^-The  ultimate  question  to  be 
determined  in  respect  to  a  servant's  assump- 
tion of  risk  when  obeying  orders,  as  in  all 
other  cases  where  an  assumption  of  risk 
is  in  question,  is  whether  the  servant  had 
knowledge,  actual  or  constructive,  of  that 
risk,  and  encountered  it  without  being  sub- 
jected to  what  the  law  regards  as  coercion.  1 
Labatt,  Mast.  &  S.  S  438.  This  doctrine  is  suc- 
cinctly declared  in  Ferren  v.  Old  Oolonv  R. 
Co.  143  Mass.  197,  9  N.  E.  608,  as  follows: 
"There  is  no  doubt  of  the  general  rule  that 
one  who,  knowing  and  appreciating  the  dan- 
ger, enters  upon  a  perilous  work,  even 
though  he  does  so  unwillingly  and  by  order 
of  his  superior  officer,  must  bear  the  risk." 
As  shown  by  Labatt's  work  on  Master  8n<i 
Servant,  just  referred  to,  the  authoritie'* 
fully  support  this  doctrine  in  all  cases  wker^- 
the  danger  is  obvious  and  fully  appreciated 
by  the  servant.  Among  the  late  cases  de- 
ciaring  and  illustrating  this  doctrine  are 
the  following:  Stuart  v.  New  Albany  Mfp. 
Co.  15  Ind.  App.  184,  43  N.  E.  961;  Stronff 
v.  Iowa  C.  R.  Co.  94  Iowa,  380.  62  N.  W. 
799;  Punkowski  v.  New  Castle  Leather  Co. 
4  Penn.  (Del.)  644,  57  Atl.  559.  The  «im.* 
doctrine  is  also  clearly  presented  in  Chicago 
G.  W.  R.  Co.  V.  Crotty,  reported  herewith, 
see  pout,  8:^2,  and  Griffith  v.  Lexington  Ter- 
minal R.  Co.  post,  854. 

As  a  limitation  on  the  doctrine  above  de- 
clared in  cases  where  it  appears  tliat  the 
servant  who  obeyed  orders  to  perform  dan- 
gerous work  did  not  fully  appreciate  tht» 
danger,  see  Choctaw,  O.  &  G.  R.  Co.  v.  Joiic. 
pofit,  837. 

For  an  extensive  collection  and  review  of 
the  decisions  on  the  whole  question  of  a 
servant's  right  of  action  for  injuries  re- 
ceived in  obeving  a  direct  command,  see  not^ 
in  48  L.R.A.'  753.  This  note  was  re^prre^l 
to  with  approval  in  Lomr  v.  Illinois  C.  R.  0». 
113  Ky.  812,  58  L.R.A.  239,  101  Am.  St.  Rep. 
374,  68S.  W.  1095. 

As  to  the  effect  of  an  order  on  the  ques- 
tion of  a  servant's  contributory  negligence 
in  obeying  it,  see  also  Tuckett  v.  Americfln 
S.  &  H.  L.  po«^,— . 
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ployed  to  remove  a  rubbish  dump,  assumes 
the  risk  of  injury  to  the  team  in  attempt- 
ing to  drive  it  down  a  steep  incline  with  a 
scraper  attached,  although  assured  by  his 
employer  that  it  is  safe. 
Same— question  of  law. 

2.  The  question  whether  or  not  an  em- 
ployee assumed  the  risk  of  an  injury  from 
following  the  direction  of  his  master  need 
not  be  submitted  to  the  jury,  where  the 
facts  are  admitted  and  the  undertaking  was 
80  obviously  dangerous  that  no  prudent  man 
would  have  undertaken  it. 

(March  29,  1906.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Edmonson  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Affirmed. 
The  facts  are  stated  in  the  opinio? 
Mr.  Milton  Clark  for  appellant. 
Mr.  M.  M.  Logan  for  appellee. 

Paynter,  J.,  delivered  the  opinion  of  the 
court: 

The  appellee  is  a  corporation  engaged  in 
constructinfi^  a  lock  and  dam  near  Browns- 
ville, and  the  appellant  was  employed  by  it 
with  his  team  of  mules  in  handling  dirt  dur- 
ing the  construction  of  the  work.  There  was 
a  dump  or  large  mound  of  earth,  which  had 
been  thrown  up  on  the  river  bank  in  making 
the  excavation  for  the  lock  walls,  and  the 
appellee  desired  to  have  it  removed.  The  ap- 
pellee, through  its  agent,  directed  the  ap- 
pellant to  remove  the  dirt  with  his  team  of 
mules  and  scraper.  He  was  driving  the 
mules,  and  another  employee  of  the  appellee 
was  holding  the  handles  of  the  scraper,  when 
the  agent  of  the  appellee  ordered  him  to 
drive  his  team  hitched  to  the  scraper  down 
a  steep  place  on  the  dump,  and  by  reason 
of  the  steepness  the  scraper  was  jerked  from 
the  hands  of  the  man  who  was  holding  it, 
without  negligence  on  his  part.  The  scraper 
struck  one  of  the  mules,  and  lacerated  its 
legs,  and  caused  the  injury  of  which  com- 
plaint is  made.  It  is  averred  that  the  place 
over  which  lie  was  ordered  to  drive  was  too 
steep  to  be  perfectly  safe;  that  he  made 
complaint  and  objection  to  the  agent  of  the 
appellee  who  was  then  in  charge  of  the  work 
that  it  was  unsafe  to  drive  his  team  down 
the  dump ;  that  the  agent  assured  him  that 
the  place  was  safe  to  drive  over  with  his 
team;  that  the  agent  had  superior  knowl- 
edge of  th«  dangerous  character  of  the  place 
over  which  he  was  ordered  to  drive,  and  he 
relied  upon  the  assurance  of  the  agent  for 
the  safety  of  his  team.  The  appellant  seeks 
to  recover  damages  for  the  injuries  which  his 
mule  sustained.  The  court  sustained  a  de- 
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murrer  to  the  petition,  and  he  refusing  to 
plead  further,  it  was  dismissed. 

The  facts  stated  above  as  to  the  circum- 
stances under  which  the  injury  was  received 
are  admitted  by  the  demurrer.  It  is  urged 
that  the  court  properly  sustained  a  demurrer 
to  the  petition  because  the  dangerous  charac- 
ter of  the  place  was  as  plain  and  visible  to 
the  appellant  as  to  the  agent  of  the  appellee^ 
and,  therefore,  the  former  had  equal  oppor- 
tunity with  the  master  to  know  of  the  dan- 
ger to  be  encountered  in  driving  down  the 
dump,  and  assumed  the  risk  in  doing  so. 
For  the  appellant,  it  is  contended  that  it  was 
a  question  for  the  jury  to  determine  whether 
the  appellant  had  the  right  to  rely  upon  the 
assurance  of  the  agent  of  the  appellee  that  it 
was  safe  to  drive  his  team  down  the  dump. 

It  is  the  duty  of  the  master  to  furnish 
a  reasonably  safe  place  for  his  servant  to 
work.  He  is  not  required  to  furnish  a  place 
that  is  absolutely  safe.  Frequently  the  work 
which  the  servant  is  employed  to  do  is  dan- 
gerous in  itself,  and  of  course  the  servant 
assumes  the  ordinary  risks  in  performing 
that  character  of  work.  If  a  servant  is  or- 
dered to  do  a  thing  that  is  obviously  dan- 
gerous, or  so  much  so  that  a  prudent  person 
would  not  take  the  risk  of  doing  it,  and  the 
servant  does  so,  and  is  injured,  he  is  not  en- 
titled to  recover.  Ross-Paris  Co.  v.  Brown, 
28  Ky.  L.  Rep.  813,  90  S.  W.  668.  It  is  said 
in  the  case  of  Wilson  ▼.  Chess  &  W.  Co.  117 
Ky.  5C7,  78  S.  W.  463:  "The  duty  of  the 
master  to  furnish  a  safe,  or  reasonably  safe, 
place  in  which  the  laborer  may  do  his  work 
is  frequently  either  misunderstood  or  misap- 
plied. In  the  first  place,  the  master  is  not 
required  to  furnish  an  absolutely  safe  place. 
If  the  work  is  in  and  of  itself  dangerous,  the 
master  does  not  insure  against  such  danger. 
On  the  contrary,  there  is  nothing  better  set- 
tled than  that  the  servant  assumes  the  or- 
dinary risks  and  hazards  incident  to  the 
character  of  his  work.  Whatever  may  be  the 
moral  obligation  resting  upon  those  who  em- 
ploy people  in  hazardous  work  to  furnish 
them  the  safest  posvsible  means  to  protect 
them  from  injury,  the  law  does  not  forbid  a 
laborer's  undertaking  a  hazardous  employ- 
ment with  full  knowledge  of  its  dangers,  if 
he  wants  to.  If  he  does,  the  law  leaves  the 
risk  upon  him,  for  he  has  assumed  it."  In 
the  case  of  Mellott  v.  I^uisville  &  N.  R.  Co. 
101  Ky.  212,  40  S.  W.  696,  the  court  said. 
"The  turntable  was  in  good  working  ordor, 
every  part  of  it  was  fully  exposed  to  view, 
and  what  risk  attended  its  operation  was 
open  and  visible.  Its  movement  was  slow, 
the  motive  power  was  furnished  by  him  and 
his  fellow  servants,  but  a  step  was  required 
to  place  him  in  absolute  safety."  It  is  said 
in  S  326,  Wood  on  Master  and  Servant:  "The 
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servant  is  bound  to  see  for  himself  such 
risks  and  hazards  as  are  patent  to  observa- 
tion, and  is  bound  to  exercise  his  own  skill 
and  judgment  in  a  measure,  and  cannot 
blindly  rely  upon  the  skill  and  care  of  his 
master." 

While  the  appellant  states  the  circum- 
stances under  which  the  mule  was  injured, 
and  alleges  that  the  knowledge  of  the  agent 
of  the  appellee  as  to  the  danger  of  perform- 
ing the  work  which  he  was  ordered  to  do 
was  superior  to  his,  yet  the  averments  taken 
together  show  to  the  contrary.  The  appel- 
lant owned  the  mules,  and  was  evidently  fa- 
miliar with  their  capacity  for  going  up  and 
down  hills  and  performing  work,  and  the 
dangers  attending  the  execution  of  it.  The 
dump  was  in  plain  view  of  him,  likewise  its 
declivity,  and  from  the  very  nature  of  things 
he  must  have  had  the  same  means  of  calcu- 
lating the  danger  in  the  performance  of  the 
work  assigned  him  as  did  the  appellee.  It 
seems  to  us  that  if  there  could  be  a  case 
where  the  knowledge  of  the  master  and  serv- 
ant were  exactly  the  same  as  to  the  danger  of 
the  work  to  be  performed,  this  is  the  case. 
If  there  was  danger  in  driving  the  mules 
down  the  dump  with  a  scraper  attached,  it 
was  just  as  obvious  to  the  one  as  the  other. 
The  appellant  admits  that  he  knew  of  the 
danger;  he  assumed  the  risk.  It  cannot  be 
said  in  every  case  the  question  as  to  whether 
the  danger  was  obvious,  and  whether  the 
servant  has  a  right  to  rely  upon  the  judg- 
ment of  the  master  in  the  execution  of  the 
work  assigned  him,  must  be  submitted  to 
the  jury.  There  are  cases  where  the  facts 
are  admitted,  and  it  would  be  a  question  of 
law  for  the  determination  of  the  court  as  to 
whether  the  danger  was  obvious,  or  whether 
it  was  so  dangerous  that  a  prudent  man 
would  not  have  undertaken  it,  although  or- 
dered to  do  so  by  the  master.  Suppose  that 
when  a  train  was  running  25  or  30  miles  an 
hour,  and  the  passenger  knew  that  fact,  and 
the  conductor  should  tell  him  that  he  could 
alight  from  the  train  in  safety,  and  he 
should  attempt  it  and  receive  injuries,  cer- 
tainly in  an  action  to  recover  for  the  injury 
a  court  would  tell  the  jury  to  find  for  the 
defendant.  Suppose  a  master  would  tell  a 
workman  to  jump  from  an  elevation  of  12 
or  15  feet,  and  he  should  do  so,  and  thereby 
receive  injuries,  and  a  suit  was  brought  to 
recover  for  them,  a  court  would  tell  the  jury 
to  find  for  the  defendant,  because  the  danofer 
of  making  the  jump  was  so  obvious  that  he 
took  the  risk  himself.  Here  was  a  steep 
bank,  a  pair  of  mules  with  a  scraper  at- 
tached to  them  ^vas  driven  down  the  bank  by 
their  owner,  and  injured;  and  before  start- 
ing he  was  aware  of  the  danger,  and  there- 
fore did  it  with  full  knowledge  of  it.  The 
agent  of  the  appellee  did  not  misrepresent 
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the  character  of  the  dump;  he  did  not  make 
^a  misstatement  as  to  the  sharpness  of  the 
scraper  attached  to  the  mules,  nor  as  to  the 
ability  of  his  employee  at  the  handles  to 
control  the  scraper.  The  appellant  with  full 
knowledge  of  the  peril  attending  his  act, 
must  be  held  to  have  assumed  all  the  risk 
of  it. 

The  judgment  is  affirmed. 
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CATHERINE    CROTTY,    Admrx.,    etc,   of 
James  J.  Crotty,  Deceased. 

(141  Fed.  913.) 

Assumption    of    risk— contribntory    negli- 
gence. 

1.  While  assumption  of  risk  and  con- 
tributory negligence  rest  upon  different 
grounds  and  are  distinct  and  independent 
defenses,  they  are  not  necessarily  incompat- 
ible, but  may,  and  sometimes  do,  aiise  out 
of  the  same  facts,  as  where  the  danger  is 
not  only  known  or  obvious,  but  injury  there- 
from is  so  imminent  that  no  person  of  or- 
dinary prudence  would  assume  the  risk. 
Servant  acting  under  direction. 

2.  Where  a  servant  knows  and  appre- 
ciates the  danger  of  the  act  which  he  under- 
takes, he  does  not  any  the  leas  assume  the 
risk  of  injury,  or  become  chargeable  with 
contributory  negligence,  as  the  case  may  be 
because  he  undertakes  it  under  the  direction 
of  his  superior. 

Same — staking  car. 

3.  A  brakeman,  who,  in  the  absence  of 
an  emergency  justifying  his  action,  partici- 
pated in  staking  a  car  with  full  knowledge 
and  appreciation  of  the  danger,  assumed 
the  risk  of  injury,  although  the  conductor 
may  have  been  negligent  in  directing  that 
the  car  be  staked  when  there  was  another 
and  safe  method  of  accomplishing  the  same 
result,  and  in  directing  the  use  of  an  engine 
and  train  in  the  process  of  staking  when 
the  use  of  the  engine  alone  was  reasonably 
possible  and  less  dangerous;  and,  where  the 
danger  was  so  imminent  that  no  person  of 
ordinary  prudence  would  have  assumed  the 

Headnotes    by    Van    Devanter,    Circuit 
Judge. 


Note. — The  decision  in  this  case  as 
to  the  assumption  by  a  servant  of  the  risk 
of  injury  in  obeying  orders  to  do  what  is 
obviously  dangerous,  where  he  knows  and 
appreciates  the  danger,  is  in  harmony  with 
that  in  Lindsey  v.  Hollerback  &  M.  Con- 
tract, Co.,  reported  herewith.  See  ani9f  830 
and  the  case  note  accompanying  it. 
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a-isk,  the  brakeman  was  also  guilty  of  con- 
tributory negligence. 
Same— effect  of  statute. 

4.  The  statute  of  Iowa  (Code  1897, 
-§  2071)  abrogates,  in  respect  of  the  "use  and 
-operation  of  any  railway,"  the  common-law 

rule  that  an  employee,  by  his  contract  of 
^employment,  assumes  the  risk  of  injury 
from  the  future  negligence  of  a  fellow  serv- 
ant; but  it  does  not  affect  the  rule  that, 

where  an  employee  undertakes  an  act  the 
<langer    of    which    is    obvious    or    actually 

known  to  him,  ana  is  inherent  in  the  act 
^itself  or  in  the  narticular  manner  in  which 

it  is  to  be  performed,  he  assumes  the  risk 
•of   injury,  and   this,   although   the  danger 

may  have  arisen  from  the  prior  negligence 
of  a  coemployee. 

(October  6,  1905.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Iowa 
to  review  a  judgment  in  favor  of  plaintiff  in 
4in  action  brought  to  recover  damages  for 
the  alleged  negligent  killing  of  plaintiff's  in- 
testate.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Sanborn  and  Van  Devanter, 
Orcuit  Judges. 

MeasTS.  Healy  Brothers  ft  Kelleher,  A.  6. 
Biigssi  and  John  L.  Erdall,  for  plaintiff  in 
•error: 

The  decedent  was  guilty  of  contributory 
nedjgenee. 

Washington  &  G.  R.  Co.  v.  McDade,  135 
IT.  S.  654,  34  L.  ed.  235,  10  Sup.  Ct.  Rep. 
1044;  St.  Louis  Cordage  Co.  v.  Miller,  63 
TuELA.  651,  61  C.  C.  A.  477,  126  Fed.  502; 
Kresanowski  v.  Northern  P.  R.  Co.  18  Fed. 
-229;  Baltimore  &  P.  R.  Co.  v.  Jones,  95  U.  S. 
AS9,  24  L.  ed.  606;  Northern  P.  R.  Co.  v. 
Egeland,  163  U.  S.  93,  41  L.  ed.  82,  16  Sup. 
-Ct.  Rep.  975;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Houston,  95  Ux  S.  697,  24  L.  ed.  542 ;  Erie 
K.  Co.  V.  Kane,  65  C.  C.  A.  129,  118  Fed. 
^34;  Chicago  &  N.  W.  R.  Co.  v.  Davis,  3 
<J.  C.  A.  42fif,  10  U.  S.  App.  422.  53  Fed.  03; 
<!unningham  v.  Chicago,  M.  &  St.  P.  R.  Co. 
17  Fed.  882;  Bunt  v.  Sierra  Butte  Gold  Min. 
<!o.  138  U.  S.  483,  34  L.  ed.  1031,  11  Sup.  Ct. 
Rep.  464;  Kane  v.  Northern  C.  R.  Co.  128 
TJ.  8.  91,  32  L.  ed.  339,  9  Sup.  Ct.  Rep.  16; 
<36odlett  V.  Louisville  &  N.  R.  Co.  122  U.  S. 
:391,  30  L.  ed.  1230,  7  Sup.  a.  Rep.  1254; 
:Northem  P.  R.  Co.  v.  Nickels,  1  C.  C.  A. 
€25,  4  U.  S.  App.  369,  50  Fed.  723. 

Crotty's  danger  was  so  imminent  and  ob- 
vious that  the  direction  of  the  conductor 
to  him  did  not  exonerate  the  decedent  from 
the  charge  of  contributory  negligence. 

Baltimore  &  P.  R.  Co.  v.  Jones;  Kresan- 
owski V.  Northern  P.  R.  Co.;  and  Northern 
P.  R.  Co.  V.  Egeland, — supra;  Roul  v.  East 
rrennessee,  V.  &  G.  R.  Co.  85  Ga.  197,  US. 
E.  558;  Gorman  v.  Des  Moines  Brick  Mfg. 
-4L.R.A.(N.S.) 


Co.  99  Iowa,  264,  68  N.  W.  674;  O'Connell  v. 
Clark,  22  App.  Div.  466,  48  N.  Y.  Supp.  74; 
Miller  v.  <}rieiBe»  53  App.  Div.  276,  65  N.  Y. 
Supp.  813;  Patterson  v.  Pittsburg  &  C.  R. 
Co.  76  Pa.  389,  18  Am.  Rep.  412;  Alabama 
G.  S.  R.  Co.  V.  Richie,  99  Ala.  346,  12  So. 
612;  Kean  v.  Detroit  Copper  &  Brass  Roll- 
ing Mills,  66  Mich.  277,  11  Am.  St.  Rep.  492, 
33  N.  W.  395;  McArthur  Bros.  Co.  v.  Troutt, 
88  111.  App.  638;  Davis  v.  Western  R.  Co. 
107  Ala.  626,  18  So.  173;  Wesoott  v.  New 
York  &  N.  E.  R.  Co.  153  Mass.  460,  27  N.  E. 
10;  Wright  V.  Southern  R.  Co.  80  Fed.  260; 
Jones  V.  Galveston,  H.  &  S.  A.  R.  Co.  11 
Tex.  Civ.  App.  39,  31  S.  W.  706;  Bradshaw 
V.  Louisville  &  N.  R.  Co.  14  Ky.  L.  Rep.  688, 
21  S.  W.  346;  Chicago,  B.  &  Q.  R.  Co.  v. 
McGraw,  22  Colo.  363,  45  Pac.  393;  Atlas 
Engine  Works  v.  Randall,  100  Ind.  293,  60 
Am.  Rep.  798;  Taylor  v.  Carew  Mfg.  Co.  140 
Mass.  150,  3  N.  £.  21 ;  Robinson  v.  Dininny, 
96  Va.  41,  30  S.  E.  442;  Duval  v.  Hunt,  34 
Fla.  85,  15  So.  876;  Songstad  v.  Burlington, 
C.  R.  &  N.  R.  Co.  5  Dak.  517,  41  N.  W.  756; 
Novock  V.  Michigan  C.  R.  Co.  63  Mich.  121, 
29  N.  W.  625;  Last  Chance  Min.  &  Mill. 
Co.  V.  Ames,  23  Colo.  167, 47  Pac.  382;  Chat- 
tanooga Electric  R.  Co.  v.  Lawson,  101  Tenn. 
406,  47  S.  W.  489;  St.  Louis  Cordage  Co.  v. 
Miller,  supra. 

Decedent  assumed  the  risk  of  staking  the 
car. 

St.  Louis  Cordage  Co.  v.  Miller,  supra; 
Fitzgerald  v.  Connecticut  River  Paper  Co. 
155  Mass.  155,  31  Am.  St.  Rep.  537,  29  N.  E. 
464;  Leary  v.  Boston  &  A.  R.  Co.  139  Mass. 
580,  52  Am.  Rep.  733,  2  N.  E.  115;  Buzzcll  v. 
Laconia  Mfg.  Co.  48  Me.  113,  77  Am.  Dec. 
212;  Mundle  v.  Hill  Mfg.  Co.  86  Me.  400,  30 
Atl.  16;  Motev  v.  Pickle  Marble  &  Granite 
Co.  20  C.  C.  A.  366,  36  U.  8.  App.  682,  74 
Fed.  155. 

Messrs.  McCarthy,  Kenline,  &  Roedell,  for 
defendant  in  error: 

By  entering  into  an  employment,  even 
though  it  is  hazardous,  the  servant  does  not 
assume  the  risk  of  negligence  of  his  prin- 
cipal or  of  his  coemployees. 

Phinney  v.  Illinois  C.  R.  Co.  122  Iowa,  488, 
98  N.  W.  358;  St.  Louis  Cordage  Co.  v. 
Miller,  63  L.R.A.  651,  61  C.  C.  A.  477,  126 
Fed.  502. 

A  member  of  a  train  crew  on  the  road  is 
not  free  to  go  or  stay  as  when  he  originally 
accepts  employment. 

Dresser,  Employers'  Liability,  pp.  647. 
548;  Ijouisville  &  N.  R.  Co.  v.  Kelly,  11 
C.  C.  A.  260,  24  U.  S.  App.  103,  63  Fed.  407 ; 
Henion  v.  New  York,  N.  H.  &  H.  R.  Co.  25 
C.  C.  A.  223,  51  U.  S.  App.  157,  79  Fed. 
903;  Kane  v.  Northern  C.  R.  Co.  128  U.  S. 
94,  32  L.  ed.  341,  9  Sup.  a.  Rep.  16;  St 
Louis  Cordage  Co.  v.  Miller,  supra;  North- 
em  P.  R.  Co.  V.  Mares,  123  U.  S.  720,  ai  L. 
53 
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ecL  301,  8  Sup.  Ct.  Rep.  321;  Frandseii  ▼. 
Chicago,  R.  I.  &  P.  R.  Co.  36  Iowa,  372. 

The  fact  that  the  servant  proceeds  under 
the  orders  of  the  master  in  performing  an 
act  whereby  he  is  exposed  to  unusual  dan- 
ger renders  the  master  liable  for  a  resulting 
injury  to  the  servant,  unless  the  risk  was 
fully  realized  by  the  servant,  and  was  so 
apparent  that  no  man  of  ordinary  prudence 
would  have  undertaken  it. 

Reed  v.  Stockmeyer,  20  C.  C.  A.  381,  34 
U.  8.  App.  727,  74  Fed.  186;  Wright  ▼. 
Southern  R.  Co.  80  Fed.  260;  Shearm.  & 
Redf.  Neg.  S  31;  Texas  &  P.  R.  Co.  v.  Behy- 
mer,  189  U.  S.  468,  47  L.  ed.  005,  23  Sup. 
Ct.  Rep.  622;  Dresser,  Employers'  Liability, 
p.  669;  Texas  &  P.  R  Co.  v.  Archibald,  170 
U.  S.  66d,  42  L.  ed.  1188,  18  Sup.  Ct.  Rep. 
777;  Mason  A  0.  R.  Co.  v.  Yockey,  43  C.  C. 
A.  228,  103  Fed.  266;  Valley  R.  Co.  v. 
Keegan,  31  C.  C.  A.  255,  58  U.  S.  App.  377, 
87  Fed.  849;  Baltimore  &  0.  R.  Co.  v.  Camp, 
13  C.  C.  A.  235,  31  U.  S!  App.  213,  65  Fed. 
952;  Southern  P.  Co.  ▼.  Yeargin,  48  C.  C.  A. 
497,  109  Fed.  436,  183  U.  S.  695,  46  L.  ed. 
394,  22  Sup.  Ct  Rep.  932;  Labatt,  Mast,  ft 
S.  I  279a;  Mexican  O.  R.  Co.  v.  Murray,  42 
a  a  A.  334,  102  Fed.  264;  Great  Northern 
R.  Co.  ▼.  EAsischke,  43  C.  C.  A.  626,  104 
Fed.  440. 

Plaintiff  was  acting  under  the  orders  of 
his  superior,  and  did  not  waive  his  right  of 
action  for  the  Injury  he  received. 

Strong  Y.  Iowa  a  R.  Co.  94  Iowa,  392, 
62  N.  W.  790;  Barker  ▼.  Burlington,  C.  R 
&  N.  R.  Co.  88  Iowa,  413,  45  Am.  St.  Rep. 
242,  55  N.  W.  316;  Greenleaf  ▼.  Illinois  C. 
R.  Co.  29  Iowa,  14,  4  Am.  Rep.  181;  Miller 
▼.  Union  P.  R.  Co.  12  Fed.  600;  Ei^fiish  ▼. 
Chicago,  M.  &  St.  P.  R.  Co.  2^4  Fed.  906; 
Dallemand  v.  Saalfeldt,  175  111.  310,  48 
L.RA.  753,  67  Am.  St  Rep.  214,  51  N.  E. 
645. 

Van  Devanter,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

This  was  an  action  to  recover  damages  for 
the  death  of  James  J.  Crotty,  a  brakeman, 
which  occurred  while  he  was  engaged,  with 
others,  in  moving  a  car  from  one  of  two 
parallel  side  tracks  to  the  other  over  a  con- 
necting switch  by  the  process  of  staking,  a 
term  which  indicates  that  the  car  was  being 
pushed  toward  and  over  the  switch  by  means 
of  a  pole  placed  between  the  car  and  a  mov- 
ing engine  or  train  on  the  other  track.  The 
only  negligence  charged  against  the  defend- 
ant which  the  evidence  tended  to  sustain 
was  that  staking,  although  known  to  be 
dangerous,  was  resorted  to  when  another  and 
entirely  safe  method  of  moving  the  car  was 
reasonably  open,  and  that  an  engine  and 
train  were  used  in  the  staking  when  the  use 
of  the  engine  alone  was  reasonably  possible 
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and  was  known  to  be  attended  with  less  dan* 
ger.  That  this  constituted  actionable  negli- 
gence is  not  questioned.  The  defenses  were- 
assumption  of  risk  and  contributory  negli- 
gence. The  defendant,  conceiving  that  both 
were  conclusively  established  by  the  evi- 
dence, requested  that  the  jury  be  instructed 
to  return  a  verdict  in  its  favor.  The  request 
was  denied,  and  that  ruling  is  assigned  as- 
error. 

Without  conflict  the  evidence,  and  more- 
especially  that  for  the  plaintiff,  established 
these  facts:  A  train  crew,  in  which  the  de- 
ceased was  a  brakeman,  had  just  brought  a 
freight  train,  consisting  of  an  engine  and 
about  seven  cars,  from  Clarion,  Iowa,  to  one- 
of  two  side  tracks  in  the  defendant's  switch- 
ing yards  at  Coulter,  in  that  state,  when  the- 
station  agent  requested  the  crew  to  move  a 
loaded  coal  car  to  that  side  track  from  the- 
other  one  over  a  connecting  switch.  The 
crew,  with  the  aid  of  a  section  gang,  pushed 
the  car  by  hand  until  it  became  stalled  in  a 
frog,  or  by  ice  which  had  formed  ii^ 
places  along  the  rails.  Under  the  con- 
ductor's direction,  the  process  of  staking  wa» 
then  undertaken.  The  deceased  procured  an 
ordinary  fence  post  from  near  by,  placed 
one  end  of  it  against  the  caboose,  which  was- 
the  rear  car  in  the  freight  train,  and  held 
the  post  so  that  the  other  end  would  come- 
in  contact  with  the  coal  car  as  the  train 
moved  backward  toward  the  switch.  The 
conductor  signaled  the  engineer  to  back  up^ 
and  when  the  post  came  in  contact  with  the 
coal  car  the  latter  ran  ahead  a  few  feet 
more  rapidly  than  the  train  was  moving,  the 
post  slipped  and  fell,  and  the  train  wa» 
stopped  at  a  signal  from  the  conductor.  Id 
this  first  effort  the  post  was  applied  to  the 
comers  of  the  cars  in  such  manner  that  the 
deceased  was  not  upon  either  track,  but  that 
was  changed  at  the  conductor's  direction. 
One  end  was  placed  in  the  hollow  of  the 
coupler  of  the  caboose,  where  it  would  not 
slip  so  easily,  and  the  deceased  took  a  posi- 
tion on  the  track  in  the  rear  of  the  caboose., 
or  rather  in  front  of  it,  considering  the  di- 
rection in  which  it  was  to  move.  'The  train- 
was  again  put  in  motion,  but  the  resistance 
offered  by  the  coal  car,  by  reason  of  the  ice 
which  had  formed  in  places  along  the  rails^ 
was  so  variable  that  the  car  ran  ahead  » 
few  feet  every  now  and  then,  making  it  im- 
possible to  maintain  the  contact.  The  stak- 
ing proceeded  and  the  deceased  walked 
along  in  front  of  the  moving  caboose, 
holding  the  post  in  position  to  keep  it 
from  falling  as  the  coal  car  jumped 
from  one  icy  place  to  another.  By  rea- 
son of  the  convergence  of  the  tracks*, 
the  coal  car  was  gradually  moved 
over  in  front  of  the  caboose,  and  the  deceased 
came  to  occupy  a  position  between  the  eDd» 
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of  these  moving  cars,  the  distance  between 
which  was  7  feet,  the  length  of  the  post. 
He  remained  in  this  exposed  position,  and 
the  staking  was  continued,  until  the  post 
slipped  and  fell.  The  cars  then  came  to- 
gether and  he  was  crushed  to  death.  The 
train  was  being  moved  backward  as  slowly 
as  it  well  could  be,  and  when  the  post  slipped 
the  engine  was  promptly  stopped  at  an  emer- 
gency signal  from  the  conductor,  but  by  rea- 
son of  the  slack  in  the  train,  which  was  not 
unusual,  the  caboose  did  not  stop  until  it 
came  in  contact  with  the  coal  car.  The  de- 
ceased made  no  objection  to  the  staking  of 
the  car,  or  to  the  part  in  it  which  was  as- 
signed to  him.  He  was  twenty-eight  years 
of  age,  was  intelligent  and  well  educated, 
and  had  had  seven  or  eight  years  of  expe- 
rience as  a  switchman  and  brakeman.  The 
accident  occurred  in  the  daytime. 

There  can  be  no  difference  of  opinion 
among  candid,  reasonable,  and  impartial  men 
-upon  these  facts.  The  dangers  which  inhered 
in  the  process  of  staking  were  obvious  and 
easily  capable  of  full  appreciation;  more 
than  that,  they  were  vividly  illustrated  to 
the  deceased  as  the  staking  progressed  and 
before  he  paid  the  awful  penalty  for  disre- 
garding them.  He  knew  the  particular  con- 
ditions under  which  the  staking  was  under- 
taken and  continued.  He  saw  and  under- 
stood how  many  cars  were  in  the  train,  how 
much  slack  there  was  in  it,  and  how  it  was 
4:ontrolled,  because  he  was  one  of  the  crew 
which  brought  it  from  the  station  where  It 
was  made  up.  He  saw  and  understood  the 
condition  of  the  track  which  contributed  to 
the  irregular  and  jerky  movement  of  the  coal 
ear.  He  saw  and  understood  what  character 
of  post  he  was  using.  He  saw  and  under- 
stood that  the  contact  with  the  coal  car 
could  not  be  maintained,  that  the  post  was 
aU  that  kept  the  cars  from  coming  together, 
and  that  it  was  inclined  to  slip  and  fall.  In 
short,  he  knew  whatever  of  defect  there  was 
in  the  method  adopted,  or  in  the  appliances 
used,  to  transfer  the  car  from  one  track 
to  the  other,  and  whatever  of  enhancement 
of  the  risk  there  was  in  the  particular  condi- 
tions under  which  the  transfer  was  under- 
taken. It  is  idle  to  say  that  he  may  not 
have  fully  appreciated  the  dangers  of  the 
undertaking,  or  of  his  part  in  it.  They 
were  so  obvious  that  their  full  appreciation 
was  unavoidable  to  one  of  his  years,  intelli- 
gence, and  experience.  Thoughtful  consid- 
eration of  the  undisputed  facts  irresistibly 
leads  to  the  conclusion  that  he  participated 
in  the  staking  of  the  car  with  full  knowl- 
edge and  appreciation  of  its  dangers  and 
without  objection,  and  that  thereby  he  vol- 
untarily assumed  the  risk  of  injury.  Wor- 
den  V.  Humeston  &  S.  R.  Co.  72  Iowa,  201, 
207,  33  N.  W.  629;  Cudahy  Packing  Co.  v. 
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Marcan,  54  L.R.A.  258,  45  0.  C.  A.  515,  100 
Fed.  646;  King  v.  Morgan,  48  C.  C.  A.  507, 
109  Fed.  446;  Musser-Sauntry  Land,  Log- 
ging &  Mfg.  Co.  V.  Brown,  61  C.  C.  A.  207, 
126  Fed.  141;  St.  Louis  Cordage  Co.  v. 
Miller,  63  L.R.A.  561,  61  0.  C.  A.  477,  126 
Fed.  495;  Glenmont  Lumber  Co.  v.  Roy,  61 
C.  C.  A.  506,  126  Fed.  524. 

While  assumption  of  risk  and  contribu- 
tory negligence  rest  upon  different  grounds 
and  are  distinct  and  independent  defenses, 
they  are  not  necessarily  incompatible,  but 
may  and  sometimes  do  arise  out  of  the  same 
facts,  as  where  the  danger  is  not  only  known 
or  obvious,  but  injury  therefrom  is  so  immi- 
nent that  no  person  of  ordinary  prudence 
would  assiune  the  risk.  Musser-Sauntry 
Land,  Logging,  &  Mfg.  Co.  v.  Brown  and  St. 
Louis  Cordage  Co.  v.  Miller,  supra.  This 
case  is  of  that  character.  Walking  between 
moving  cars  separated  by  only  a  short  dis- 
tance is  always  attended  with  much  and  ob- 
vious danger.  The  deceased  was  walking  be- 
tween moving  cars;  more  than  that,  he  was 
attempting  to  hold  in  place  between  them 
an  unwieldy  fence  post  which  required  such 
use  of  his  arms  and  of  the  strength  of  his 
body  as  to  impair  his  capacity  to  use  them 
quickfy  and  freely  for  his  protection.  The 
irregular  and  jerky  movement  of  one  of  the 
cars  made  his  task  altogether  uncertain  of 
accomplishment.  If  the  post  slipped,  as  it 
was  likely  to  do  at  any  moment,  it  would  be 
most  difficult  for  him  to  extricate  himself 
from  his  position  before  the  gap  between  the 
cars  was  closed,  and  failing  in  this,  he  would 
almost  certainly  receive  serious  injury  if  he 
did  not  lose  his  life.  The  danger  was  there- 
fore imminent  as  well  as  obvious, — so  much 
so  that  no  person  of  ordinary  prudence 
would  have  assumed  the  risk.  By  its  as- 
sumption the  deceased  manifested  a  reckless 
disregard  of  his  own  safety,  and  was  guilty 
of  contributory  negligence. 

But  it  is  said  that  his  participation  in  the 
staking  of  the  car  was  not  voluntary  because 
it  was  at  the  direction  of  his  superior  officer, 
the  conductor.  The  premise  is  correct,  but 
the  conclusion  does  not  follow.  The  deceased 
knew  and  appreciated  the  danger,  and  in 
that  respect  stood  upon  an  equal  footing 
with  the  conductor.  Yet  he  complied  with 
the  la  tier's  direction  without  objection  when 
he  could  have  complied  or  not  as  he  chose. 
Tlie  law  adjudges  such  action  to  be  volun- 
tary. It  is  well  settled  that  where  a  serv- 
ant knows  and  appreciates  the  danger  of  the 
act  which  he  undertakes  he  does  not  any  the 
less  assume  the  risk  of  injury,  or  become 
chargeable  with  contributory  negligence,  as 
che  case  may  be,  because  he  undertakes  it 
under  the  direction  of  the  roaster's  repre- 
sentative. Gorman  v.  Des  Moines  Brick 
Mfg.  Co.  99  Iowa,  257,  264,  68  N.  W.  674; 
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Kean  ▼.  Detroit  Copper  k  Brase  Rolling 
Mills,  66  Mich.  277,  11  Am.  St  Rep.  402, 
33  N.  W.  305,  400;  Toomey  ▼.  Eureka  Iron 
&  Steel  Works,  89  Mich.  240,  50  N.  W.  850; 
Showalter  v.  Fairbanks,  M.  &  Co.  88  Wis. 
376,  60  N.  W.  267;  Writt  v.  Girard  Lumber 
Co.  91  Wis.  496,  65  X.  W.  173;  Bradshaw 
V.  Louisville  &  N.  R.  Co.  14  Ky.  L.  Rep. 
688,  21  S.  W.  346;  Linch  v.  Sagamore  Mfg. 
Co.  143  Mass.  206,  9  N.  E.  728;  Wescott  v. 
New  York  &  N.  E.  R.  Co.  159  Mass.  460,  27 
N.  E.  10;  Reed  v.  Stockmeyer,  20  C.  C.  A. 
381,  884,  388,  34  U.  S.  App.  727,  74  Fed. 
186;  Baltimore  &  P.  R.  Co.  v.  Jones,  06 
U.  8.  439,  443,  24  L.  ed.  606,  507.  The  last 
case  was  one  in  which  the  plaintiff  was  in- 
jured in  a  collision  while  riding  on  the  pilot 
of  a  locomotive.  He  sought  to  excuse  his  act 
in  occupying  such  an  exposed  position  by 
evidence  tending  to  show  that  be  and  other 
employees  of  the  defendant  were  about  to 
be  conveyed  from  their  place  of  work  by  a 
train  consisting  of  a  locomotive  and  box 
car,  when  the  defendant's  repreaentative  told 
them  to  jump  on  any^'here  as  they  were  be- 
hind and  must  hurry,  and  that,  in  response 
to  this  direction,  the  plaintiff  and  others 
took  a  position  on  the  pilot  of  the  locomo- 
tive. Of  this  it  was  said  by  the  court:  "The 
knowledge,  assent,  or  direction  of  the  com- 
pany's agents  as  to  what  he  did  is  imma- 
terial. If  told  to  get  on  anywhere,  that  the 
train  was  late,  and  that  he  must  hurry,  this 
was  no  justification  for  taking  sucih  a  risk. 
As  well  might  he  have  obeyed  a  suggestion 
to  ride  on  the  cowcatcher,  or  put  himself  on 
the  track  before  the  advanciag  wheels  of  the 
locomotive.  The  company,  though  bound  to 
a  high  degree  of  care,  did  not  insure  his  safe- 
ty. He  was  not  an  infant  nor  non  compos. 
The  liability  of  the  company  was  conditioned 
upon  the  exercise  of  reasonable  and  proper 
care  and  caution  on  his  part.  Without  the 
latter  the  former  could  not  arise." 

Gorman  v.  Des  Moines  ^rick  Mfg.  Co. 
supra,  was  a  case  where  the  plaintiff  was 
injured  while  attempting  to  loosen,  with  a 
wrench,  a  greasy  burr  on  vibrating  machin- 
ery. The  wrench  slipped  and  his  hand  was 
caught  in  revolving  cogwheels.  He  sought  to 
excuse  his  act  in  attempting  to  remove  the 
burr  without  stopping  the  machinery  by 
testimony  to  the  effect  that  the  defendant's 
representative  directed  him  to  keep  the  ma- 
chinery running,  and  not  to  stop  it.  The 
trial  court  held  that  the  plairtiff  was  guilty 
of  contributory  negligence,  and  directed  a 
verdict  for  the  defendant.  In  disposing  of 
the  claim  that  the  plaintiff  acted  in  obedi- 
ence to  the  direction  of  his  superior,  it  was 
said  by  the  supreme  court  of  Iowa:  "But 
if  it  be  conceded  that  the  plaintiff  was  given 
specific  directions  to  do  the  act  in  the  man- 
ner he  did,  or  that  he  was  justified  in  be- 
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lieving  that  such  were  given  him,  yet  we  are 
not  prepared  to  say  that  the  court  was  in 
error  in  sustaining  the  defendant's  motion. 
Plaintiff  testified  that  when  he  attempted  to 
loosen  the  nut,  the  machine  was  vibrating, 
so  that  the  wrench  he  was  using  was  likely 
to  slip  off,  and  that  he  knew  that  if  it  did 
slip  off  his  hand  would  go  into  the  revolving 
cogwheels,  which  were  not  more  than  5 
inches  from  his  hand.  Now,  it  seems  to  us 
that  the  danger  was  so  manifest  as  to  pre- 
vent a  reasonable,  prudent,  and  cautious  man 
from  risking  it,  even  upon  an  order  from  his 
superiors  in  authority.  It  is  well  settled 
that  while  obedience  to  an  order  from  a  su- 
perior authority  will,  as  a  rule,  relieve  one 
from  the  charge  of  contributory  negligence, 
yet,  when  the  act  to  be  done  is  so  reckless 
or  obviously  dangerous  as  that  no  reasonably 
prudent  man  would  have  undertaken  it,  the 
order  from  the  superior  will  be  no  excuse. 
Plaintiff  was  familiar  with  the  dangers  at- 
tendant upon  the  use  of  the  wrench  so  close 
to  the  moving  cogwheels,  as  was  the  defend- 
ant's superintendent,  and  in  obeying  the  or- 
ders given  him,  if  it  be  conceded  any  were 
given,  he  assumed  the  risks 'incident  tr^  the 
performing  of  his  task." 

The  contention  is  also  made  that  the  de- 
ceased's participation  in  the  staking  of  the 
car  was  not  voluntary  or  negligent  because 
he  vras  acting  in  an  emergency  or  under  cir- 
cumstances when  he  was  not  free  to  refuse 
obedience  to  the  conductor's  direction;  and 
in  support  of  this  contention  reference  is 
made  to  Kane  v.  Northern  C.  R.  Co.  128 
U.  S.  01,  04,  32  L.  ed.  390,  341,  9  Sup.  Ct. 
Rep.  16,  17,  where  it  was  said:  "An  employee 
upon  a  railroad  train,  likely  to  meet  other 
trains,  owes  it  to  the  public,  as  well  as  to 
his  employer,  not  to  abandon  his  post  un- 
necessarily." 

But,  as  it  was  an  essential  part  of  the 
plaintiff's  case  that  the  staking  of  the  car 
was  itself  unnecessary,  or  that  the  use  there- 
in of  more  of  the  freight  train  than  the  en- 
gine was  unnecessary;  and  as  both  of  these 
matters  are  shown  to  have  been  apparent,— 
it  is  not  open  to  the  plaintiff  to  say  that  com- 
pliance with  the  conductor's  direction  was  a 
duty  owing  to  the  public  or  to  the  defendant 
Moreover,  the  coal  car  was  not  part  of  the 
freight  train,  or  intended  to  be  made  so,  and 
it  is  a  necessary  conclusion  from  the  en- 
denee  that  noncompliance  with  the  conduct- 
or's direction  would  not  have  been  an  aban- 
donment of  the  deceased's  post  as  a  brake- 
man  of  the  freight  train,  would  not  have  in- 
terfered with  the  progress  of  that  train  to- 
ward its  destination,  and  would  not  have 
subjected  either  life  or  property  to  danger, 
but  at  most  would  have  led  to  the  adoption 
of  a  safer  method  of  transferring  the  coal 
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car  from  one  point  in  the  defendant's  yards 
to  another. 

The  claim  is  also  made  that,  under  the 
statute  of  Iowa  (Code  1897,  §  2071),  as  in- 
terpreted by  the  supreme  court  of  that  state 
in  Phinney  v.  Illinois  C.  R.  Co.  122  Iowa, 
488,  98  N.  W.  358,  the  deceased  did  not  as- 
sume the  risk  of  injury  from  obedience  to 
a  negligent  direction  of  the  conductor  be- 
cause the  latter  was  a  fellow  servant.  Caro 
f  ul  examination  of  the  statute,  the  case  cited, 
and  other  decisions  of  the  same  court  dis- 
closes that,  so  far  as  the  statute  is  applica- 
ble to  the  present  case,  its  only  effect  is  that 
of  attributing  the  negligence  of  the  conduct- 
or to  the  defendant.  It  abrogates,  in  re- 
spect of  the  ''use  and  operation  of  any  rail- 
way,*' the  common-law  rule  that  an  em- 
ployee, by  his  contract  of  employment,  as- 
sumes the  risk  of  injury  from  the  future 
negligence  of  a  fellow  servant;  but  it  does 
not  affect  the  rule  that,  where  an  employee 
voluntarily  undertakes  an  act,  the  danger 
of  which  is  at  the  time  obvious  or  actually 
known  to  him,  and  is  inherent  in  the  act  it- 
self or  in  the  particular  manner  in  which 
it  is  to  be  performed,  he  assumes  the  risk  of 
injury  therefrom.  In  the  case  cited  a  rail- 
road employee  was  injured  in  a  collision 
caused  by  the  negligence  of  a  train  despatch- 
er  of  which  he  neither  had  nor  could  have 
had  any  knowledge  prior  to  the  injury; 
while  in  the  present  case  the  negligence  of 
the  conductor  was  an  existing  fact  or  con- 
dition with  knowledge  and  appreciation  of 
which  the  deceased  elected  to  participate  in 
the  staking  of  the  car,  and  to  chance  the 
danger  from  which  the  injury  ensued.  Tliis 
distinction  is  clearly  recognized  in  the  de- 
cisions of  the  supreme  court  of  the  state. 
Thus,  in  Pearl  v.  Omaha  &  St.  L.  R.  Co.  116 
Iowa,  635,  88  N.  W.  1078,  where  the  death 
of  a  brakeman  was  caused  by  the  negligence 
of  the  conductor  in  failing  to  set  the  brakes 
upon  a  detached  portion  of  his  train,  of 
Avhich  the  brakeman  could  have  had  no 
knowledge  at  the  time,  it  was  held  that  there 
was  no  assumption  of  the  risk,  because,  as 
was  said,  a  railroad  employee  ''never,  under 
our  statute,  assumes  the  risk  of  the  future, 
unanticipated  negligence  of  his  coemployee." 
And  in  Cdwles  v.  Chicago,  R.  I.  &,  P.  R.  Co. 
102  Iowa,  507,  71  N.  W.  580,  where  a  rail- 
road employee  was  injured  by  going  in  front 
of  a  moving  engine  to  adjust  a  turntable, 
when  the  engine  had  almost  reached  the 
turntable  and  was  moving  with  substantial- 
ly unchecked  speed,  it  was  held  that  he  as- 
Humed  the  risk  of  injury,  although  it  arose 
primarily  from  the  negligence  of  a  coem- 
ployee  whose  duty  it  was  to  stop  the  engine 
and  wait  for  a  signal  indicating  that  the 
turntable  was  adjusted.  It  was  said  in  that 
case:  "Under  the  repeated  adjudications  of 
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this  court,  recovery  cannot  be  had  when  one 
voluntarily  exposes  himself  to  danger  of 
which  he  knows,  or  might  have  known  by 
the  exercise  of  ordinary  care." 

That  the  statute  relied  upon  does  not  pre- 
vent an  assumption  of  the  risk  in  instances 
like  the  present,  where  the  danger,  though 
arising  from  negligence,  is  known  and  appre- 
ciated, is  also  shown  in  the  case  of  Martin 
V.  Chicago,  R.  L  &  P.  R.  Co.  118  Iowa,  148, 
153,  158,  59  L.R.A.  698,  96  Am.  St.  Rep.  371, 
91  N.  W.  1034. 

Another  Iowa  statute  requires  that  in 
every  railroad  train  there  shall  be  "a  suffi- 
cient number  of  cars  with  some  kind  of 
efficient  automatic  or  power  brake  to  en- 
able the  engineer  to  control  the  train 
without  requiring  brakemen  to  go  be- 
tween the  ends  or  on  the  top  of  the 
cars  to  use  the  hand  brake,"  and,  in 
respect  of  violations  of  the  duty  so  imposed, 
abolishes  the  defense  of  assumption  of  risk. 
Code  1897,  §§  2082,  2083.  It  is  now  said 
that  this  statute  was  violated  in  making  up 
the  freight  train,  and  that  this  contributed 
to  or  caused  the  injury.  But  no  such  con- 
tention appears  to  have  been  insisted  upon 
in  the  circuit  court,  and,  of  course,  it  can- 
not be  made  in  thi^  court  in  the  first  in- 
stance. The  petition  contains  no  reference 
to  the  statute,  to  the  absence  of  automatic 
or  power  brakes  from  any  of  the  cars,  or  to 
any  inability  of  the  engineer  to  properly  con- 
trol the  train.  Some  evidence  was  intro- 
duced respecting  the  number  of  cars 
equipped  with  such  brakes,  the  manifest  pur- 
pose of  which  was  to  show  the  amount  of 
slack  in  the  train,  and  nothing  more;  but 
there  was  no  evidence  as  to  what  proportion 
or  number  of  the  cars  should  have  been  so 
equipped  to  enable  the  engineer  to  exercise 
the  prescribed  measure  of  control  over  the 
train.  Whether,  therefore,  the  statute  is  ap- 
plicable to  a  case  in  which  the  injury  for 
which  recovery  is  sought  did  not  result  from 
going  between  or  on  top  of  the  cars  to  use 
hand  brakes  need  not  be  considered  at  this 
time. 

As  it  follows  from  what  has  been  said  that 
the  court  erred  in  refusing  to  direct  a  verdict 
for  the  defendant,  the  judgment  is  reversed, 
with  a  direction  to  grant  a  new  trial. 
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Master — assumed  risk  of  injury. 

1.  To  defeat  an  action  for  injury  to  a 
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Benrant  on  the  ground  of  assumed  risk 
where  the  danger  arose  from  the  master's 
negligence,  the  servant  must  be  shown  to 
have  subjected  himself  to  the  new  danger 
with  full  knowledge  and  appreciation  there- 
of. 
Same — ^unnoticed  danger. 

2.  Where  an  employee  injured  because 
of  a  condition  created  by  the  negligence  of 
the  master  was  at  the  time  busily  engaged 
in  work  which  required  his  attention,  the 
jury  may  find  that  he  did  not  know  of  or 
appreciate  the  danger  arising  from  such  neg- 
ligence, and  therefore  did  not,  by  continuing 
his  labor,  assume  the  risk  of  injury  there- 
from. 

Same— contributory  negligence. 

3.  A  servant  is  not  contributarlly  negli- 
gent in  performing  labor  in  a  manner  di- 
rected by  the  representative  of  the  master, 
unless  the  danger  is  so  obvious  that  no  pru- 
dent man  would  incur  it  under  like  circum- 
stances.. 

Same— equal  knowledge. 

4.  Although  the  circumstances  which 
render  the  performance  of  particular  work 
in  a  certain   manner   unsafe    are    equally 


known  to  a  laborer  and  to  the  foreman,  the 
laborer  may  be  found  not  to  be  equally  neg- 
ligent with  the  foreman  in  obeying  the  or- 
der to  perform  it  in  that  manner,  since  it  is 
the  foreman's  duty  to  consider  that  method 
of  performance,  while  the  servant  has  a 
right  to  rely  on  the  foreman's  exercising 
due  care. 

(January  6,  1906.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Ck>urt  for  Saline  County  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.   Affirmed. 

Statement  by  Siddick,  J.: 

On  the  3d  of  May,  1003,  Ebenezer  Jones 
was  working  for  the  Choctaw,  Oklahoma,  k, 
Gulf  Railway  as  a  member  of  a  bridge  gang 
under  a  foreman  named  Collier.  On  that 
day  Oollier  and  his  gang  was  ordered  to 
assist  Tillman,  the  foreman  of  another  gang, 
in  the  erection  of  a  rock  crusher  on  the  line 


Case  Note. — ^Attempting  dangerous  work 
in  obedience  to  orders,  without  fully 
appreciating  the  danger. — ^The  decision  in 
the  above  case,  that  a  laborer's  obedience 
to  orders  in  attempting  to  perform  danger- 
ous work  with  knowledge  of  the  situation 
did  not  amount  to  an  assumption  of  the 
risk,  if  he  did  not  know  of  or  fully  appre- 
ciate the  danger,  is  in  harmony  with  the 
general  current  of  the  decisions.  As  shown 
iin  the  case  note  to  Lindsey  y.  Hollerback 
&  M.  Contr.  Co.  ante,  830,  a  servant  doe's 
assume  the  risk  of  dangerous  work,  notwith- 
standing he  is  acting  under  obedience  to  or- 
ders, if  the  risks  are  obvious  and  fully  ap- 
preciated. But  the  present  case  comes  under 
a  limitation  of  that  doctrine,  to  the  effect 
that,  if  the  danger  is  not  so  absolute  or  im- 
minent that  injury  must  almost  necessarily 
result  from  obedience  to  the  order,  and  the 
servant  obeys  the  order  and  is  injured,  the 
master  will  not  be  allowed  to  defend  on  the 
ground  that  the  servant  ought  not  to  have 
obeyed  the  order.  1  Labatt,  Mast.  &  S.  § 
439,  p.  1241.  Some  of  the  considerations  in 
support  of  this  doctrine  are:  That  the 
master  and  servant  are  not  upon  the  same 
footing;  that  a  prudent  servant  may,  with- 
in reasonable  limits,  rely  upon  the  ability 
and  skill  of  his  superior,  and  is  not  bound 
at  his  peril  to  set  nis  own  judgment  above 
that  of  his  superior;  that  the  order  is  an 
implied  assurance  that  there  is  no  abnormal 
danger;  and  that  the  order  also  usually  calls 
for  prompt  obedience.  For  these  reasons, 
the  courts  usually  hold,  as  in  the  present 
case,  that  it  is  for  the  jury  to  determine 
whether,  in  obeying  orders,  the  servant  knew 
and  appreciated  the  danger.  An  extensive 
review  of  the  authorities  on  this  whole  ques- 
tion is  found  in  a  note  in  48  L.R.A.  753,  as 
well  as  in  1  Labatt  on  Master  and  Servant, 
$§  433  et  Beg.  The  note  in  48  L.R.A.  was 
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referred  to  with  approval  in  Long  v.  Illinois 
C.  R.  Co.  113  Ky.  812,  58  L.  R.  A-  239,  101 
Am.  St  Rep.  374,  68  S.  W.  1095. 

One  of  tne  late  cases  applying  this  doe^ 
trine  is  that  of  Kapaczynski  v.  Wells  db  F. 
Co.  110  111.  App.  477,  where  the  court  held 
that,  in  obeying  orders,  where  the  amount 
of  work  to  be  done  was  small  and  the  in- 
crease of  danger  was  not  great,  an  ordina- 
rily prudent  and  careful  servant  did  not  as- 
sume the  risk  resulting  from  a  direct  com- 
mand, because  under  the  circumstances  he 
might  well  believe  that  he  could  perform 
the  work  he  was  ordered  to  perform  without 
injury. 

To  the  same  effect^  it  Is  held,  in  Pressed 
Steel  Car  Co.  v.  Herath,  110  Dl.  App.  59«, 
that  attempting  dangerous  work  in  obe- 
dience to  direct  orders  did  not  amount  to  an 
assumption  of  the  risk,  where  the  danger 
was  not  of  that  obvious  and  immediate 
character  which  no  prudent  man  would  risk. 
And  this  is  held  to  be  shown  uy  the  fact 
that  six  other  fellow  workmen  unhesitating- 
ly proceeded  with  the  plaintiff  to  carry  out 
the  order. 

So,  in  Bamett  &  R.  Co.  v.  Schlapka,  208 
ni.  426,  70  N.  E.  343,  it  is  declared  that, 
while  a  servant  could  not  close  his  eyes  to 
open  and  obvious  dangers,  the  fact  that  he 
had  some  knowledge  of  the  danger  of  obey- 
ing a  command  would  not  defeat  his  recov- 
ery, if  he  acted  with  the  degree  of  care 
which  an  ordinarily  prudent  man  would  ex- 
ercise under  the  circumstances. 

To  the  same  effect  are  Wurtenberger  v. 
Metropolitan  Street  R.  Co.  68  Kan.  642,  75 
Pac.  1049;  Henrietta  Coal  Co.  v.  Campbell, 
211  III.  216,  71  N.  E.  863;  Illinois  C.  R,  Co. 
V.  Keebler,  27  Ky.  L.  Rep.  305,  84  S.  W. 
1167;  Lord  v.  Wakefield,  185  Mass.  214,  70 
N.  E.  123;  Bering  Mfg.  Co.  v.  Femelat»  35 
Tex.  Civ.  App.  36,  79  S.  W.  809. 
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of  the  railway.  The  wooden  Btructure  on 
which  the  rock  crusher  rested  was  built  of 
lieavy  sawed  timbers.  It  was  located  against 
the  side  of  a  steep  hill.  The  top  of  this 
wooden  structure  next  to  the  hill  was  about 
<ven  with  the  hill.  On  the  opposite  front 
«ide  it  was  20  feet  high.  To  lift  the  heavy 
iron  parts  of  the  rock  crusher  proper  and 
place  them  in  position  they  used  what  was 
^called  a  "traveler*'  with  a  crane  attachment 
operated  by  a  steam  engine.  In  placing  the 
top  of  the  crusher  in  position  it  became 
necessary  to  also  use  what  the  witnesses 
called  a  "bent."  This  "bent"  consisted  of 
two  upright  pieces  and  a  crosspiece  of 
iieavy  timbers,  nailed  together.  These  two 
upright  pieces  or  legs  of  the  bent,  upon 
which  tie  crosspiece  rested,  were  nailed  to 
^he  top  of  the  wooden  framework  on  which 
the  crusher  rested,  and  were  further  held  in 
4U1  upright  position  by  two  braces,  one  on 
•«ach  leg;  one  end  of  the  brace  being  nailed 
4o  the  wooden  structure  on  which  the  bent 
rested  and  the  other  to  a  leg  of  the  bent. 
-Jones  assisted  two  or  three  other  men  in 
inaking  and  putting  up  this  "bent,"  working 
-under  the  direction  of  the  foreman,  Tillman, 
-who  had  charge  and  superintendence  of  the 
work.  After  the  "bent"  had  served  its  pur- 
-pose  Tillman  ordered  the  workmen  to  throw 
it  down.  In  order  to  do  so  it  was  necessary 
^o  knock  the  braces  loose  and  to  draw  the 
nails  by  which  the  legs  of  the  bent  were  fas- 
tened to  the  wooden  structure  upon  which  it 
rested.  Jones  knocked  the  end  of  the  brace 
on  his  side  loose  from  the  structure.  He 
then  commenced  to  draw  the  nails  which 
fastened  the  leg.  Oollier,  the  other  foreman, 
suggested  that  a  rope  be  used  to  lower  the 
bent  gradually;  but  Tillman,  who  had  charge 
of  the  work,  said  that  it  was  unnecessary, 
and  ordered  the  workmen  to  push  the  "bent" 
^own.  This  was  done  just  about  the  time 
Jones  finished  drawing  the  nails  from  the 
leg  of  the  bent  on  his  side.  As  the  bent  was 
pushed  over  towards  the  hill,  the  upper  part 
of  the  leg  of  the  bent  near  which  Jones  had 
'been  working  struck  the  end  of  a  bolt  pro- 
ject'ng  from  a  part  of  the  traveler.  As  the 
other  side  of  the  bent  continued  to  fall,  it 
•caused  the  end  of  the  leg  upon  which  Jones 
liad  been  working  to  kick  up  and  back,  and 
it  struck  Jones  and  knocked  him  off  of  the 
structure.  He  fell  upon  a  car  loaded  with 
rock  ballast,  and  from  it  rolled  to  the 
-ground  below,  a  distance  of  20  feet  in  all. 
His  left  arm  was  crushed  so  badly  that  it 
was  necessary  to  amputate  It  just  below  the 
•elbow.  His  right  arm  was  crushed  at  the 
wrist,  and  he  suffered  other  injuries.  He 
"brought  an  action  against  the  company  to 
recover  damages,  alleging  that  the  foreman, 
Tillman,  was  guilty  of  negligence  in  order- 
dug  plaintiff  and  the  other  workmen  to  throw 
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the  bent  down  without  the  use  of  a  rope, 
and  also  because  he  ordered  it  thrown  down 
without  removing  both  ends  of  the  brace  on 
the  side  next  to  plaintiff.  The  defendant  an- 
swered, and  denied  most  of  the  material  alle- 
gations of  the  complaint,  and  also  alleged 
that  the  injuries  received  by  plaintiff  were 
received  as  a  result  of  his  own  carelessness 
and  negligence,  or  the  carelessness  and  negli- 
gence of  his  fellow  servants,  and  without  the 
fault  of  the  defendant;  and  that  it  was  a 
risk  assumed  by  plaintiff. 

On  the  trial  the  court,  among  others,  gave 
the  following  instruction :  "  ( 1 )  The  court 
instructs  the  jury  that  a  person  engaged  in 
the  services  of  a  railroad  company  as  a 
bridge  carpenter  assumes  all  the  risk  ordi- 
narily incident  to  the  business ;  but  he  does 
not  assume  the  risk  of  the  negligence  of  the 
master  himself,  or  of  anyone  to  whom  the 
master  may  see  fit  to  intrust  his  superintend- 
ing authority."  The  defendant  saved  its 
exceptions  to  the  giving  of  such  instruction 
and  requested  the  court  to  modify  it  by  add- 
ing the  following  words:  "Unless  the  servant 
knew  of  such  negligence,  or  by  the  use  of 
ordinary  care  should  have  known  of  such 
negligence,  and  continued  in  the  employ  of 
the  master  without  objection."  The  court 
refused  to  make  such  modification,  to  which 
the  defendant  excepted.  The  court  gave 
quite  a  number  of  instructions  at  the  request 
of  the  defendant,  covering  the  doctrine  of 
contributory  negligence  and  assumed  risks, 
but  refused  to  give  the  following,  to  wit: 
"(6)  If  the  plaintiff  was  a  man  of  ordinary 
intelligence  and  imderstanding,  and  of  suffi- 
cient experience  to  enable  him  to  see  and 
understand  the  dangers  connected  with  the 
work  about  which  he  was  employed  in  the 
manner  in  which  it  was  conducted,  then  he 
assumed  the  risks  of  such  dangers,  and  can- 
not recover  for  an  injury  caused  thereby. 
(6)  The  plaintiff  alleges  that  the  defendant 
was  negligent  in  failing  to  use  a  rope  in 
throwing  down  said  bent,  and  also  in  fail- 
ing to  have  a  brace  removed  from  said  bent 
before  directing  it  to  be  thrown  down.  If 
you  find  from  the  testimony  that  plaintiff 
knew,  or  by  the  exercise  of  ordinary  care  and 
observation  on  his  part  could  have  known, 
that  a  rope  was  not  to  be  used,  and  that  said 
brace  had  not  been  removed,  and  continued 
at  his  work,  then  he  assumed  the  risks  oc- 
casioned thereby,  and  cannot  recover  in  this 
case."  Defendant  excepted  to  the  refusal 
to  give  the  above  instructions.  The  jury  re- 
turned a  verdict  in  favor  of  plaintiff  for  the 
sum  of  $4,000,  and  judgment  was  rendered 
for  that  sum.     Defendant  appealed. 

Messrs.  B.  B.  Peirce  and  Thomas  &  Bui- 
bee,  for  appellant: 
An  employee  assumes  the  risk  of  the  em- 
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ployer's  negligence  when  he  knows  of  such 
negligence. 

Little  Rock  &  Ft.  S.  R.  Co.  v.  Duffey,  35 
Ark.  613;  St.  Louis,  L  M.  &  8.  B.  Co.  v. 
Davis,  54  Ark.  380,  26  Am.  St.  Rep.  48,  15 
S.  W.  805;  Emma  Ck>tton  Seed  Oil  Co.  v. 
Hale,  56  Ark.  232, 19  S.  W.  600;  Little  Rock, 
M.  R.  &  T.  R.  Co.  V.  Leverett,  48  Ark.  333, 
3  Am.  St.  Rep.  230,  3  S.  W.  50;  Brinkley 
Car  Works  &  Mfg.  Co.  v.  Lewis,  68  Ark.  316, 
57  S.  W.  1108;  St.  Louis  &  S.  F.  R.  Co.  v. 
Marker,  41  Ark.  540 ;  Jones  v.  Malvern  Lum- 
ber Co.  58  Ark.  125,  23  S.  W.  670;  Bauer  v. 
St.  Louis,  L  M.  &  S.  R.  Co.  46  Ark.  388; 
Arkadelphia  Lumber  Co.  v.  Bethea,  57  Ark. 
76,  20  S.  W.  808;  Fordyoe  v.  Stafford,  57 
Ark.  503,  22  S.  W.  161;  Kansas  City,  Ft.  S. 
&  M.  R.  Co.  V.  Hammond,  58  Ark.  324,  24 
S.  W.  723;  Grayson-McLeod  Lumber  Co.  v. 
Carter  (Ark.)  88  S.  W.  507;  St  Louis  Cord- 
age Co.  y.  Miller,  63  L.R.A.  551,  61  C.  C.  A. 
477,  126  Fed.  405;  Chicago  &  E.  I.  R.  Co.  v. 
Heerey,  209  HI.  402,  68  N.  E.  74;  Meehan  v. 
Holyoke  Street  R.  Co.  186  Mass.  511,  72  N. 
E.  61;  Motey  v.  Pickle  Marble  &  Granite 
Co.  20  C.  C.  A.  366,  36  U.  S.  App.  682,  74 
Fed.  155. 

Messrs.  K.  P.  Richmond  and  Wood  h  Hen- 
derson,  for  appellee: 

If  the  master  gives  the  servant  to  under- 
stand that  he  does  not  consider  the  risk  one 
which  a  prudent  person  should  refuse  to 
undertake,  the  servant  has  a  right  to  rely 
upon  his  master's  judgment,  unless  his  own 
is  BO  clearly  opposed  thereto  that  in  fact 
he  does  not  rely  upon  the  master's  opinion. 

1  Shearm.  &  Redf.  Neg.  5th  ed.  §  186; 
2  Thomp.  Neg.  §  075;  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Rickman,  65  Ark.  138,  45  S.  W.  56; 
Reese  v.  Clark,  108  Pa.  312,  47  Atl.  004;  Har- 
rison V.  Denver  &  R.  G.  W.  R.  Co.  7  Utah, 
523,  27  Pac.  728;  Neves  v.  Green,  111  Mo. 
App.  634,  86  S.  W.  508;  Harrison  v.  Detroit, 
L.  &  N.  R.  Co.  70  Mich.  400,  7  L.R.A.  623, 
10  Am.  St.  Rep.  180,  44  N.  W.  1034;  Faren 
V.  Sellers,  30  La.  Ann.  1011,  4  Am.  St.  Rep. 
256,  3  So.  363*;  Stephens  v.  Hannibal  &  St. 
J.  R.  Co.  06  Mo.  207,  0  Am.  St.  Rep.  336,  0 
8.  W.  580;  Shortel  v.  St.  Joseph,  104  Mo. 
114,  24  Am.  St.  Rep.  317,  10  S.  W.  307; 
Lebanon  v.  McCoy,  12  Ind.  App.  500,  40  N. 
E.  700;  Cook  v.  St.  Paul,  M.  &  M.  R.  Co.  34 
Minn.  45,  24  N.  W.  311 ;  Chicago  &  A.  R.  Co. 
v.  May,  108  111.  288;  Norfolk  &  W.  R.  Co.  v. 
Ward,  00  Va.  687,  24  L.R.A.  717,  44  Am.  St. 
Rep.  045,  10  S.  E.  840;  Allen  v.  Gilraan,  127 
Fed.  600;  Miller  v.  Union  P.  R.  Co.  4  Mc- 
Crary,  115,  12  Fed.  600;  Bloyd  v.  St.  Louis 
&  S.  F.  R.  Co.  58  Ark.  66,  41  Am.  St.  Rep. 
85,  22  S.  W.  1080. 

Riddicky  J.  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  by  a  railroad  company 
4L.R.A.(N.S.) 


from  a  judgment  against  it  for  damages  for 
an  injury  to  one  of  its  employees  while  he- 
was  acting  under  the  orders  of  a  foreman  in 
charge  of  the  work  upon  which  plaintiff  was> 
engaged  at  the  time  of  his  injury.  The  plain- 
tiff and  three  or  four  other  workmen  were- 
on  the  top  of  a  wooden  structure  erected  as. 
a  support  for  an  iron  rock  crusher.  The 
heavy  iron  part  of  the  rock  crusher  wa* 
lifted  into  position  by  means  of  a  "traveler*" 
with  a  crane  attached,  worked  by  a  8toan> 
engine.  In  placing  the  top  of  the  rock 
crusher  in  position  the  workmen  had  also  to- 
use  a  "bent."  This  "bent"  consisted  of  two^ 
upright  pieces  and  a  crosspiece  some  10  or  l.> 
feet  long,  connecting  these  two  uprights,  alF 
of  heavy  timbers  securely  nailed  and  fas- 
tened together.  The  bottom  of  these  two  up- 
rights or  legs  of  the  bent  were  fastened  to 
the  top  of  the  wooden  structure,  on  which 
the  rock  crusher  rested.  After  the  bent  had 
served  its  purpose  the  foreman  ordered  it 
removed.  When  this  order  was  given  some- 
one suggested  that  a  rope  be  used,  so  that  it 
could  be  lowered  gradually.  But  the  fore- 
man said  that  it  was  unnecessary  to  use  a 
rope,  and  ordered  the  bent  to  be  pushed  over 
and  thrown  down.  As  it  was  pushed  over 
the  top  of  the  upright  or  leg  of  the  bent  next 
to  where  the  plaintiff  was  at  work  caught  on 
a  bolt  projecting  from  the  "traveler."  A» 
the  other  side  of  the  bent  had  nothing  to 
stop  or  control  it,  it  was  pushed  or  fell  for- 
ward; the  side  next  to  plaintiff  catching  on 
the  projecting  bolt  caused  the  bottom  of  the- 
leg  on  that  side  to  kick  or  fly  back.  It 
struck  plaintiff,  knocked  him  to  the  ground, 
and  caused  him  serious  injury,  on  account  of 
which  he  recovered  judgment  for  damages: 
and  the  main  question  is  whether  the  facts 
support  the  judgment. 

The  liability  of  the  master  for  injuries  to 
servants  rests  primarily  on  the  broad  prin- 
ciple of  law  that  where  there  is  fault  there  i«^ 
liability,  but  where  there  is  no  fault  there  i» 
no  liability.  1  Beven,  Neg.  734.  In  thi* 
case  we  may  say  that,  as  the  foreman  hav- 
ing charge  of  the  work  for  the  defendant 
stood  in  its  place  as  its  representative,  if 
he,  by  negligence  while  acting  as  foreman, 
caused  the  injury,  the  plaintiff  can  recover 
compensation  therefor  from  the  defendant, 
unless  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  or  unless  the  injury  resulted 
from  a  risk  assumed  by  plaintiff.  The  de- 
fendant not  only  denies  that  it  was  guilty 
of  negligence,  but  set  up  both  contributorr 
negligence  and  assumption  of  the  risk  by 
plaintiff  as  defenses  to  the  action  in  thi.^i^ 
case.  There  is,  of  course,  a  distinction  be- 
tween the  defense  of  assumed  risk  and  that 
of  contributory  negligence.  The  defense  of 
contributory  negligence  rests  on  some  fault 
or  omission  of  duty  on  the  part  of  the  plain- 
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tiff,  and  is  maintainable  when,  though  the 
defendant  has  been  guilty  of  negligence,  yet 
the  direct  or  proximate  cause  of  the  injury 
is  the  negligence  of  the  plaintiff,  but  for 
which  the  injury  would  not  have  happened. 
It  applies  when  the  plaintiff  is  asking  dam- 
ages for  an  injury  which  would  not  have 
happened  but  for  his  own  carelessness.  On 
the  other  hand,  the  defense  of  assumed  risk 
is  said  to  rest  on  contract,  which  is  gener- 
ally implied  from  the  circumstances  of  the 
case;  it  being  a  term  which  the  law  imports 
into  the  contract,  when  nothing  is  said  to 
the  contrary,  that  the  servant  will  assume 
the  ordinary  risks  of  the  service  for  which 
he  is  paid.  The  defense  of  assumed  risk 
comes  within  the  principle  expressed  by  the 
maxim,  Volenti  non  fit  injuria.  This  de- 
fense does  not  impliedly  admit  negligence  on 
the  part  of  the  defendant  and  defeat  the 
right  of  action  therefor,  as  the  defense  of 
contributory  negligence  does;  for,  where  the 
injury  was  the  result  of  a  risk  assumed  by 
the  servant,  no  right  of  action  arises  in  his 
favor  at  all,  as  the  master  owes  no  legal 
duty  to  the  servant  to  protect  him  against 
dangers  the  risk  of  which  he  assumed  as  a 
part  of  his  contract  of  service.  Xarramore 
V.  Cleveland,  C.  C.  ft  St.  L.  R.  Co.  48  L.RA. 
68,  37  C.  C.  A.  499,  96  Fed.  298.  In  other 
words,  the  defense  of  assumed  risk  rests  on 
the  fact  that  the  servant  voluntarily,  or  at 
least  without  physical  coercion,  exposed  him- 
self to  the  danger,  and  thus  assumed  the 
risk  thereof.  Having  done  this  of  his  own 
accord,  he  has  no  right,  if  an  injury  results, 
to  call  on  another  to  compensate  him  there- 
for, whether  he  was  guilty  of  carelessness  or 
not.  Smith  v.  Baker  [1891]  A.  C.  325; 
opinion  of  Lord  Bowen  in  Thomas  v.  Quar- 
termaine,  L.  R.  18  Q.  B.  Div.  685. 

But,  though  the  defenses  of  contributory 
negligence  and  assumed  risk  are  separate 
and  distinct,  yet  it  frequently  happens  that 
they  are  both  available  in  the  same  case  and 
under  the  sanke  state  of  facts.  For  instance, 
as  we  have  stated,  a  servant  assumes  all  the 
risks  ordinarily  incident  to  the  service  in 
which  he  is  employed;  and  it  is  also  true 
that  he  cannot  recover  for  an  injury  caused 
by  his  own  negligence.  Now  it  may  turn 
out  that  the  injury  of  which  the  servant 
complains  was  not  only  due  to  one  of  the 
ordinary  risks  which  the  servant  assumed, 
but  that  it  was  also  caused  in  part  by  his 
own  negligence.  In  dealing  with  such  a  case 
it  is,  so  far  as  results  are  concerned,  imma- 
terial whether  it  be  disposed  of  by  the  courts 
on  the  ground  of  assumed  risk  or  contribu- 
tory negligence,  for  either  of  them  makes 
out  a  good  defense.  For  this  reason  the  dis- 
tinction between  these  two  defenses  is  not 
always  brought  out  in  the  reported  cases ;  it 
being  often  unnecessary  to  do  so.  We  have 
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thought  it  well  to  point  out  the  distinction 
between  them  in  this  case,  to  avoid  any  con- 
fusion of  the  law  in  its  application  to  the 
facts  of  this  case.  In  the  application  of  the 
doctrine  of  assumption  of  risks  a  distinction 
must  be  also  made  between  those  cases  where 
the  injury  is  due  to  one  of  the  ordinary  risks 
of  the  service,  and  when  it  is  due  to  some 
altered  condition  of  the  service,  caused  by 
the  negligence  of  the  master.  The  servant 
is  presumed  to  know  the  ordinary  risks.  It 
is  his  duty  to  inform  himself  of  them,  and, 
if  he  negligently  fails  to  do  so,  he  will  still 
be  held  to  have  assumed  them.  The  decision 
in  the  recent  case  of  Grayson-McLeod  Lum- 
ber Co.  V.  Carter  (Ark.)  88  S.  W.  597,  rests 
on  tliat  ground,  as  do  many  other  cases 
found  in  the  Reports.  But  the  servant  is 
not  presumed  to  know  of  risks  and  dangers 
caused  by  the  negligence  of  the  master  after 
he  enters  the  service,  which  change  the  con- 
ditions of  the  service.  If  he  is  injured  by 
such  negligence  he  cannot  be  said  to  have 
assumed  the  risk,  in  the  absence  of  knowl- 
edge on  his  part  that  there  was  such  a  dan- 
ger; for,  as  we  have  before  stated,  the  doc- 
trine of  assumed  risk  rests  on  consent;  but, 
if  the  injury  was  caused  in  part  by  his  own 
negligence,  he  may  be  guilty  of  contributory 
negligence.  On  the  other  hand,  if  he  realizes 
the  danger,  and  still  elects  to  go  ahead  and 
expose  himself  to  it,  then,  although  he  acts 
with  the  greatest  care,  he  may,  if  injured » 
be  held  to  have  assumed  the  risk.  Mahoney 
V.  Dore,  155  Mass.  513,  30  N.  E.  366;  Lloyd 
V.  Hanes,  126  N.  C.  359,  35  S.  E.  611;  Smith 
V.  Baker,  supra. 

Now  the  injury  in  this  case  did  not  result 
from  one  of  the  ordinary  risks  of  the  em- 
ployment which  a  servant  of  full  age  and 
experience  must  be  presumed  to  have  known » 
whether  he  did  so  or  not.  But,  as  the  jury 
found,  it  was  brought  about  during  the 
course  of  his  service  by  the  negligence  of 
the  foreman,  who  had  charge  of  the  work 
and  in  that  respect  represented  the  defend- 
ant. Where  the  condition  of  the  service  is 
thus  altered,  and  the  servant  is  brought  face 
to  face  with  a  danger  of  that  kind  not  ordi- 
narily incident  'to  the  work,  then,  as  before 
stated,  new  questions  are  presented.  The 
plea  of  the  master  that  the  servant  assumed 
the  risk  is  met  in  such  a  case  by  the  answer 
that  the  danger  arose  from  the  master's  own 
negligence,  which  is  not  one  of  the  risks  as- 
sumed by  the  servant.  This  being  so,  the 
master,  to  make  good  his  defense  of  assumed 
risk,  must  go  further  and  show  that  the 
servant  voluntarily  subjected  himself  to  the 
new  danger  with  full  knowledge  and  appre- 
ciation thereof ;  for  such  risk  constitutes  an 
addition  to  those  ordinarily  incident  to  the 
service,  and  there  is  no  presumption  that  he 
had  knowledge  of  it,  or  assumed  it.     This 
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question  was  thoroughly  considered  and  dis- 
cussed by  the  judges  of  the  House  of  Lords 
of  England  in  the  case  of  Smith  v.  Baker, 
«iipra.  In  that  case  the  plaintiff  was,  with 
other  workmen  of  defendant,  engaged  in 
drilling  holes  in  rock  for  the  purpose  of 
blasting.  Another  set  of  workmen  was,  by 
means  of  a  movable  crane  operated  by  a 
steam  engine,  moving  the  stones  that  had 
been  blasted.  These  stones  were  often  with- 
out notice  swung  over  the  heads  of  plaintiff 
nnd  those  working  with  him.  He  was  aware 
of  the  danger,  but  continued  at  work  with- 
out protest,  and  was  afterwards  injured  by 
a  stone  dropping  upon  him.  In  discussing 
the  question  as  to  whether  the  plaintiff  as- 
sumed the  risk  by  continuing  at  work  under 
those  circumstances,  the  judges  called  at- 
tention to  the  fact  that  the  maxim  upon 
which  the  rule  of  assumption  of  risks  was 
based  was  not  Scienti  non  fit  tn/urja,  but 
Volenti  non  fit  injuria.  A  majority  of  them 
therefore  concluded  that  the  mere  fact  that 
the  servant  remained  at  work  after  discov- 
ering the  danger  to  which  he  was  exposed 
did  not  authorize  the  court  to  say,  as  a  mat- 
ter of  law,  that  he  consented  to  assume  the 
risk.  They  held  that  whether  he  did  so  or 
not  was,  under  the  facts  of  that  case,  a  ques- 
tion for  the  jury.  The  justness  of  this  de- 
<^ision  has  been  recognized  by  some  of  the 
American  courts.  Mahoney  v.  Dore  and 
Lloyd  v.  Hanes,  supra.  But,  though  this  de- 
cision of  the  highest  English  court  seems  to 
be  logically  sound,  yet  the  law  in  this  coun- 
try, as  settled  by  numerous  decisions,  is  to 
some  extent  different.  The  rule  here  seems  to 
be  that  one  who,  knowing  and  appreciating 
the  danger,  enters  upon  a  perilous  work, 
even  though  he  does  so  by  order  of  his  su- 
perior, must  bear  the  risk.  In  other  words, 
even  though  he  may  perform  the  work  un- 
willingly under  orders  from  his  superior,  yet 
if  there  was  no  physical  compulsion,  and  if 
he  knew  and  appreciated  the  danger  thereof, 
he  will  in  law  be  treated  as  having  elected 
to  bear  the  risk,  and  cannot  hold  the  em- 
ployer liable  if  injury  results.  Southwest- 
em  Tcleph.  Co.  V.  Woughter,  66  Ark.  206, 
19  S.  W.  675;  Ferren  v.  Old  Colony  R.  Co. 
143  Mass.  197,  9  N.  E.  60A;  Burgess  v.  Da- 
vis Sulphur  Ore  Co.  165  Mass.  71.  42  N.  E. 
601 ;  Stiller  V.  Bohn  Mfg.  Co.  80  Minn.  1,  82 
N.  W.  981;  Mundle  v.  Hill  Mfg.  Co.  86  Me. 
400,  30  Atl.  16;  Fickett  v.  Lisbon  Falls 
Fibre  Co.  91  Me.  269,  39  Atl.  996;  Texas  & 
P.  R.  Co.  V.  Swearingen,  196  U.  S.  57,  49  L. 
ed.  385,  26  Sup.  Ct.  Rep.  164;  Choctaw,  O.  & 
G.  R.  Co.  V.  McDade,  191  U.  S.  64,  48  L.  ed. 
96,  24  Sup.  Ct.  Rep.  24 ;  Texas  &  P.  R.  Co. 
V.  Archibald,  170  U.  S.  665,  42  L.  ed.  1188, 
18  Sup.  Ct.  Rep.  777. 

But  plaintiff  in  this  case  exposed  himself 
to  the  danger  in  obedience  to  an  order  of 
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the  foreman.  As  the  danger  was  brought 
about  by  the  negligence  of  the  foreman,  be- 
fore it  can  be  said,  as  a  matter  of  law,  that 
plaintiff  assumed  the  risk  thereof  by  the 
mere  fact  that  he  went  ahead  with  his  work, 
it  must  be  clearly  shown  that  when  he  did 
so  he  knew  and  appreciated  the  danger  to 
which  he  exposed  himself  by  doing  the 
work.  But,  as  plaintiff  was  busily  engaged 
in  work  which  required  his  attention,  we 
think  it  was  open  for  the  jury  to  say  that 
he  did  not  know  of,  or  fully  appreciate,  the 
danger,  and  that,  therefore,  he  did  not,  by 
continuing  at  work,  assume  the  risk  of  in- 
jury to  which  he  was  exposed  by  the  care- 
lessness of  the  foreman.  Taking  into  con- 
sideration the  fact  that  it  would  probably 
have  been  safe  to  have  pushed  the  "bent" 
over  without  the  use  of  a  rope  to  control  it, 
but  for  the  fact  that  there  was  a  nut  pro- 
jecting from  the  traveler  which  was  liable 
to  catch  one  side  of  the  bent,  that  this  dan- 
ger escaped  the  attention  of  the  foreman 
whose  duty  it  was  to  guard  against  it,  and 
that  plaintiiTs  attention  was  distracted  more 
or  less  by  his  work,  we  think  it  exceedingly 
probable  that  he  not  only  did  not  assume 
the  risk  caused  by  the  act  of  the  foreman  in 
ordering  the  bent  pushed  over  without  a 
rope  attached  to  control  it,  but  that  he  was 
not  even  aware  of  the  danger  until  too  late 
to  escape.  He  knew,  of  course,  that  the  or- 
der had  been  given  to  push  the  ''bent"  over 
without  the  use  of  a  rope;  but  we  think  it 
was  open  for  the  jury  to  find  that  he  did 
not  know  and  appreciate  the  danger  to  him 
that  this  order  involved,  and  that,  there- 
fore, he  did  not,  by  remaining  at  work,  as- 
sume the  risk.  Southwestern  Teleph.  Go.  v. 
Woughter,  56  Ark.  211,  19  S.  W.  676;  Lloyd 
V.  Hanes ;  Mahoney  v.  Dore ;  Burgess  v.  Da- 
vis Sulphur  Ore  Co.;  Mundle  v.  Hill  Mfg. 
Co.,  and  Stiller  v.  Bohn  Mfg.  Co. — supra; 
Kofsinger  ▼.  Goldman,  122  Cal.  609,  66  Pac. 
425 ;  Fickett  v.  Lisbon  Falls  Fibre  Co.  supra; 
Shearm.  &  Redf.  Neg.  §  214. 

The  next  question  is  whether  or  not  plain- 
tiff was  guilty  of  contributory  negligence. 
Now  in  this  case,  as  we  have  before  stated, 
the  plaintiff,  when  injured,  was  acting  in 
obedience  to  an  order  of  the  foreman  in 
charge  of  the  work,  who  represented  the  de- 
fendant company.  The  order  of  the  foreman 
to  push  the  "bent"  over  carried  with  it  an 
implied  assurance  that  the  act  could  be  done 
with  reasonable  safety ;  for  it  is  the  duty  of 
the  master  or  his  representative  to  use  due 
care,  and  not  to  order  the  servant  to  per- 
form an  act  that  he  knew  to  be  unnecessarily 
dangerous.  The  servant  has  the  right  to 
rely  upon  the  judgment  of  the  master,  unless 
the  danger  is  so  obvious  that  no  prudent 
man  would  incur  it  under  like  circum- 
stances.   For  this  reason  we  do  not  think 
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^liat,  because  the  plaintiff,  and  the  foreman 
under  whom  he  was  working  were  both  in 
■a  position  to  have  discovered  the  danger  that 
•caused   this   injury,   it  necessarily   follows 
that,  if  one  was  negligent,  both  were  negli- 
gent.   It  is  true  that  they  were  both  held 
to  the  exercise  of  ordinary  care  only;  but 
■^"hat  is  ordinary  care  may  vary  with  the 
•circumstances  and  with  the  duty  required, 
«nd    the     duty     required    of    these    men 
And      the      circumstances      under      which 
they    acted    were    different.     The     plain- 
tiff was  actually  engaged  in  work  under  the 
•direction  of  the  foreman.    Wh'en  the  "bent" 
was  ordered  pushed  over,  it  became  neces- 
sary for  him  to  unfasten  the  brace  by  which 
it  was  held  in  position  and  to  draw  the  nails 
l>y  which  the  end  of  the  leg  of  the  brace 
was    fastened    to    the    structure    on  which 
at    rested.     This    required    him    to    look 
down,     instead    of    upwards.       He     com- 
pleted    this    work    just    as    the    "bent" 
began    to    fall.     Up    to    that    time    his 
Attention   was   necessarily   directed   to   his 
work.    But  the  foreman  was  doing  no  labor 
liimself.    He  was  directing  the  labor  of  the 
plaintiff  and  others.     In  order  to  do  this 
he  was  standing  on  the  side  of  the  hill,  a  few 
yards    away    from    the    structure,    where 
tie  could  overlook  and  direct  the  work.     It 
was  his  duty,  before  ordering  the  "bent" 
thrown  down,  to  ascertain  that  the  execution 
of  his  order  involved  no  unnecessary  danger 
to  the  men  engaged  in  the  work.    When  we 
consider  that  the  plaintiff  had  the  right  to 
rely  upon  the  performance  of  this  duty  by 
the  foreman,  and  that  plaintiff's  attention 
was  more  or  less  required  by  the  work  he 
was  doing,  it  seems  very  clear,  under  the 
facts  of  this  case,  that  the  jury  were  justi- 
fied in  finding  that  the  foreman  was  guilty 
of  negligence,  but  tliat  the  plaintiff  was  not. 
The  objection  to  the  fourth  instruction  or 
paragraph  of  charge,  on  the  ground  that  it 
permitted  the  jury  to  make  such  a  finding, 
fnust  therefore  be  overruled.     The  question 
of  whether  plaintiff  was  guilty  of  contribu- 
tory negligence  was,  we  think,  properly  sub- 
mitted, and  the  finding  of  the  jury  must 
stand;  for  it  cannot  be  said,  under  the  facts 
of  this  case,  that  the  danger  was  so  obvious 
that  no  prudent  man  would  have  incurred 
it.    'Southwestern  Teleph.  Co.  v.  Woughter, 
f>6  Ark.  20d,  19  S.  W.  575;  Sneda  v.  Libera, 
•65  Minn.  337,  68  N.  W.  38. 

Counsel  for  defendant  raise  several  objec- 
tions to  the  charge  of  the  court.  The  first 
instruction  is  objected  to  on  the  ground  that 
it  told  the  jury  that  a  servant  does  not  as- 
sume the  risk  of  the  negligence  of  the  mas- 
ter, or  of  one  acting  for  him.  This  is  clearly 
the  law.  The  modification  of  this  instruc- 
tion asked  by  defendant  was  not  correct,  for 
the  mere  fact  that  the  servant  knows  of  the 
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master's  negligence,  or  ooold  have  known 
of  it  by  the  use  of  reasonable  care,  and  con- 
tinued his  work  without  objection,  does  not 
necessarily  show  that  the  servant  assumed 
the  risk.  As  before  stated,  to  have  this  effect 
it  must  be  sho\^'n,  not  only  that  the  serv- 
ant was  aware  of  the  negligence,  but  that 
he  also  realized  the  danger  to  which  he  was 
thereby  exposed. 

The  fifth  instruction  given  by  the  court, 
if  read  by  itself,  would  be  misleading;  but 
the  court  told  the  jury  that  all  of  the  in- 
structions must  be  taken  together,  and  when 
so  read  we  do  not  think  it  was  prejudicial. 

The  refusal  to  give  instructions  6,  6,  and 
7,  requested  by  defendant,  was  not  error.  To 
quote  from  the  brief  of  counsel  for  appel- 
lant, these  instructions  were  based  on  the 
theory  that,  "if  plaintiff  was  of  sufficient  ex- 
perience to  enable  him  to  see  and  under- 
stand the  dangers  connected  with  the  work, 
and  if  he  knew,  or  by  the  exercise  of  ordi- 
nary care  and  observation  could  have  known, 
that  a  rope  was  not  to  be  used,  and  con- 
tinued at  his  work  without  objection,  then 
he  assumed  the  risk."  These  instructions 
make  the  fact  of  knowledge  on  the  part  of 
the  plaintiff  that  a  rope  was  not  to  be  used 
equivalent  to  knowledge  of  the  increased 
danger  to  which  he  was  thereby  subjected. 
The  servant  nrny  have  known  that  a  rope 
was  not  to  be  used,  and  yet  not  realize  the 
danger  to  which  he  was  thereby  exposed. 
Without  such  realization  there  was  no  rea- 
son to  hold  that  he  assumed  the  risk  of 
obeying  the  order  of  his  foreman. 

It  would  serve  no  useful  purpose  to  take 
up  each  of  the  instructions  given  and  re- 
fused by  the  court.  Sufficient  to  say  that 
we  have  given  the  objections  presented  by 
counsel  thereto  careful  consideration  and  are 
of  the  opinion  that  no  error  was  committed. 
The  evidence  is  sufficient  to  sustain  the  judg- 
ment, and  it  is  therefore  affirmed. 
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THEEL  DETECTIVE  SERVICE  COMPANY, 
Plff.  in  Err., 

V. 

HENRY  D.   McCLURE,  Exr.  of  Mary  H. 
McClure,  Deceased. 

'(—  C.  C.  A.  — ,  142  Fed.  962.) 

Power  of  attorney-— empoyment  of  detect- 
ive. 

Authority  to   employ   a  detective  to 
investigate  the  affairs  of  a  corporation  is 


Case  Note. — ^Implied  powers  under  power 
of  attorney  to  transact  business. — ^In  deter- 
mining the  extent  of  the  authority  con- 
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not  conferred  by  a  power  of  attorney  exe- 
cuted by  one  of  its  stockbolders  to  manage 
and  control  all  tbe  business  relating  to  his 
personal  estate,  to  dispose  of  personalty, 
lease  realty,  and  collect  debts,  sign  checks, 
and  execute  and  deliver  all  other  papers  that 
'*I  myself  could  execute  relating  to  my  per- 
sonal business  and  my  personal  estate." 

(January  31,  1906.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Ken- 
tucky to  review  a  judgment  in  favor  of  de- 
fendant in  an  action  brought  to  recover  the 
value  of  services  alleged  to  have  been  ren- 
dered to  defendant's  testatrix  under  a  con- 
tract executed  by  an  attorney  in  fact.  Af- 
firmed. 


Statement  by  Lnrton^  Circuit  Judge: 
This  was  an  action  against  Henry  D.  Mc- 
Clure,  individually,  and  Heniy  D.  McClure, 
as  executor  of  Mary  H.  McClure,  upon  an 
account  for  services  rendered  and  moneys 
expended  at  their  request.  Mary  H.  McClure 
was  the  mother  of  Henry  D.  McClure.  She 
was  a  widow  and  an  invalid.  She  was  a 
stockholder  in  a  small  corporation  known  a^^ 
tho  Anchor  Roller  Mill,  making  flour  at 
Corydon,  Kentucky.  Henry  D.  McClure  wa* 
a  stockholder  in  the  same  corporation.  Be- 
tween them  they  owned  one  half  of  the  cap- 
ital stock,  which  w^as  $30,000,  but  how  much 
of  this  one  half  each  owned  is  not  shown. 
They  were  both  directors,  but  the  mill  wa» 
under  management  of  C.  L.  King  and  C.  E. 
Harness;  one  being  president  and  the  other 


ferred  by  a  power  of  attorney,  it  must  be 
given  a  restrictive  construction  (Brant- 
ley v.  Southern  L.  Ins.  Co.  53  Ala.  554;  Bis- 
sell  V.  Terry,  69  111.  184;  Craighead  v.  Peter- 
son, 72  N.  Y.  279,  28  Am.  Rep.  150;  Mac- 
Donald  V.  O'Neil,  21  Pa.  Super.  Ct.  364; 
Stokes  V.  Dewees,  24  Pa.  Super.  Ct.  471),  the 
language  used  being  taken  according  to  its 
natural  import  (Golinsky  v.  Allison,  114 
Cal.  458,  46  Pac.  295),  and  its  obvious  mean- 
ing not  unnecessarily  restricted  or  extended 
by  implication  (White  v.  Furgeson,  29  Ind. 
App.  144,  64  N.  E.  49) ;  the  prime  consider- 
ation, however,  bein^  to  give  effet-t  to  the 
intention  of  the  parties  (Holladay  v.  Daily, 
19  Wall.  606,  22  L.  ed.  187;  Hemstreet  v. 
Burdick,  90  111.  444;  White  v.  Furgeson, 
supra;  Man*  v.  Given,  23  Me.  55,  39  Am. 
Dec.  600;  Posner  v.  Bayless,  59  Md.  56).  The 
general  terms  contained  in  the  power  of  at- 
torney must  be  construed  with  reference  to, 
and  will  not  extend  the  authority  delegvited 
beyond,  the  special  powers  expressly  given. 
Washburn  v.  Alden,  5  Cal.  463;  Johnston  ▼. 
Wright,  6  Cal.  373;  Billings  v.  Morrow,  7 
Cal.  171,  68  Am.  Dec.  235;  First  Nat.  Bank 
v.  Kirkby,  43  Fla.  376,  32  So.  881;  White  v. 
Young,  122  Ga.  830,  51  S.  E.  28;  Geiger  v. 
Bolles,  1  Thomp.  &  C.  129;  Rountree  v.  Den- 
son,  69  Wis.  522,  18  N.  W.  518.  Other  in- 
stances of  the  application  of  this  rule  may 
also  be  noted  among  the  ensuing  cases. 

A  power  of  attorney  to  do  and  transact 
all  manner  of  business  in  which  the  princi- 
pal may  be  interested  does  not  necessarily 
authorize  the  sale  of  the  principal's  proper- 
ty. Hodge  V.  Combs,  1  Black,  192,  17  L. 
ed.  157. 

A  power  of  attorney  given  by  the  heirs 
of  a  deceased  member  of  a  firm  to  the  sur- 
viving partner,  "to  settle  up  all  matters 
irrowing  out  of  the  business  of  the  late 
flrtn/*  and  to  "settle  up  and  divide  the  es- 
tate among  those  entitled  thereto,  and  to 
do  all  acts  which  may  be  necessary  to  ac- 
complish said  result,"  does  not  impliedly 
authorize  the  sale  of  l^nds  held  uy  the  part- 
ners as  cotenants.  Southern  Cotton  Oil  Co. 
V.  Ilenshaw,  89  Ala.  448,  7  So.  760. 

A  power  of  attorney  to  attend  "to  all 
business  affairs  appertaining  to  real  or  per- 
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sonal  estate"  is  too  indefinite  to  sustain  a 
transfer  of  real  estate,  particularly  where 
acquired  long  subsequent  to  its  execution. 
Lord  V.  Sherman,  2  Cal.  498. 

The  granting  of  general  power  to  an  at- 
torney in  fact  to  represent  the  principar^ 
person  in  all  that  concerns  his  interests^ 
present  and  future,  in  the  state,  will  noc 
authorize  the  attorney  in  fact  to  bind  the 
principal  by  a  contract  for  the  sale  of  lands. 
Treat  v.  De  Cells,  41  Cal.  202. 

A  power  of  attorney  authorizing  the  do- 
ing of  a  number  of  specific  things,  and  con- 
cluding with  the  general  words,  "and  gener- 
ally to  manage  and  control  to  my  best  in- 
terest and  advantage  all  my  property,  real 
and  personal,  to  transact  all  business,  make, 
execute,  acknowledge,  and  deliver  all  con- 
tracts, deeds  writings,  assnrancea,  and  in- 
struments, which  may  be  requisite  or  prop- 
er to  effectuate  all  or  any  of  the  premises, 
with  the  same  power,  and  to  all  intents  and 
purposes  with  the  same  validity,  as  I  could 
if  personally  present,"  does  not  give  by  im- 
plication any  power  to  sell,  mortgp.gc,  hy- 
pothecate, or  otherwise  transfer,  any  of  the 
principars  property.  Quay  v.  Presidio  &  F. 
R.  Co.  82  Cal.  1,  22  Pac.  925. 

A  power  of  attorney,  executed  for  the 
purpose  of  enabling  the  agent  to  check  out 
money  deposited  in  a  bank  in  tho  princi- 
paFs  name,  in  which  the  principal  empow- 
ered him  "to  attend  to  any  and  all  descrip- 
tions of  business  in  which  I  .  .  .  m>»r 
be  interested  or  concerned,  in  a  real  or  per- 
sonal manner;  .  .  .  and  to  receive  i'or 
me  any  sum  or  sums  of  money  which  may 
be  due  to  me,  and  to  receipt  therefor," — au- 
thorizes the  attorney  to  sell  certificates  of 
stock  purchased  by  him.  Blaisdell  v.  Bohr. 
77  Ga.  381. 

An  authority  "to  attend  to  the  btisinos* 
of  the  principal  generally,"  or  "to  act  for 
him  with  reference  to  all  his  business,*'  ilo**?^ 
not  authorize  the  agent  to  sell  and  convey 
real  estate;  nor  does  it  allow  him  to  sell. 
or  otherwise  dispose  of,  the  personalty  of 
his  principal,  unless  as  a  means  necessar* 
and  proper  to  conduct  the  business  t«>  wliieh 
the  agencv  applies.  Coquillard  v.  French. 
19  Ind.  274. 
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secretary  and  manager.  Tlie  plaintiff  is  a 
Missouri  corporation  having  its  office  in  St. 
Xx>uis.  Its  business,  as  shown  by  its  charter, 
Avas  ''the  investigation  of  crimes  and  offenses 
<*ommitted,  or  suffered  to  have  been  commit- 
ted; to  cause  the  apprehension  of  criminals 
and  offenders;  to  prevent  the  commission 
of  crime  and  offenses  contemplated;  to  guard 
And  protect  personal  and  real  property,  and 
to  look  up  testimony,  facts,  and  witnesses 
in  matters  of  property,  in  matters  of  per- 
gonal rights,  and  legal  proceedings/' 

Not  being  satisfied  with  the  management 
And  results  of  the  corporate  business  of  the 
Anchor  Roller  Mills,  Henry  D.  McClure  em- 
ployed the  services  of  the  plaintiff  to  con- 
<luct  an  investigation  into  its  affairs.  The 
contention  was  that  this  employment  was 


both  for  himself  and  his  mother,  the  tes- 
tatrix, Mary  H.  McGure,  and  there  was  evi- 
dence tending  to  show  that  he  represented 
himself  as  acting  for  himself  and  his  mother, 
and  that  he  exhibited  a  power  of  attorney 
from  his  mother.  That  paper  was  in  these 
words: 

Know  all  men  by  these  presents:  That  I, 
Mary  II.  McClure,  of  Henderson  county,  Ken- 
tucky, do  hereby  name,  constitute,  and  ap- 
point my  son,  Henry  D.  McClure,  of  the  same 
county  and  state,  my  true,  lawful,  and  only 
agent  and  attorney  in  fact,  with  full  power, 
right,  and  authority  for  me  and  in  my  name 
to  take  charge  of,  manage,  and  control  all 
of  my  business  relating  to  my  personal  es- 
tate,— that  is,  to  sell  and  dispose  of  any  per- 


A  power  of  attorney  by  which  the  princi- 
pal authorizes  his  appointee  "to  act  in  all 
ray  business,  in  all  concerns,  as  if  I  was 
present  myself;  and  to  stand  good  in  law  in 
all  my  land  and  other  business  in  the  Mis- 
souri territory,"— does  not  authorize  the  at- 
torney to  bind  his  principal  by  a  covenant 
to  convey  land.  Ashley  v.  Bird,  I  Mo.  640, 
14  Am.  Dec.  313. 

A  general  power  of  attorney  authorizing 
the  transaction  of  all  the  principars  busi- 
ness of  whatever  name  and  nature,  and  em- 
powering the  appointee  to  sign  his  name  aa 
«uch  attorney  for  any  purpose  that  he  may 
<leem  necessary  for  the  proper  transaction 
of  such  business,  confers  authority  to  enter 
into  a  contilftct  for  the  exchange  of  property, 
containing  a  stipulation  for  liquidated  dam- 
ages on  default  of  performance.  Sheffield 
V.  Smith,  8  Misc.  43,  28  N.  Y.  Supp.  517. 

A  power  of  attorney  to  superintend  the 
principars  real' and  personal  estate,  to  make 
•contracts,  and  jrenerally  to  do  all  things  that 
<?oncem  the  principars  interest  in  any  way. 
although  insufficient  to  authorize  the  attor- 
ney U)  convey  real  estate,  gives  the 
agent  power  to  execute  a  lease  of  real  es- 
tate, giving  the  lessee  an  option  to  purchase 
<luring  its  continuation.  De  Rutte  v.  Mul- 
<lrow,  16  Cal.  505. 

A  power  of  attorney  to  transact  business 
with  all  the  principal's  creditors,  with  whom 
lie  desires  to  make  arrangementt)  which 
would  enable  him  to  continue  business,  will 
not  authorize  the  execution  of  a  mortgapfC 
of  all  the  principal's  stock  in  trade.  Reeves 
V.  Baldwin,  1  Jnd.  216. 

A  power  of  attorney  authorizing  the  at- 
torney to  do,  transact,  and  perform  all  and 
-every  thing  or  things,  act  or  acts,  which  he 
may  deem  proper  in  any  and  every  species 
of  business  wherein  the  principal  may  be 
in  any  wise  concerned  or  interested  does  not 
<*onfer  authority  upon  the  attorney  to 
pledge  his  principal's  property  for  his  own 
<lebt.    Hewes  v.  Doddridge,  1  Rob.  (Va.)  143. 

A  general  power  of  attorney,  authorizing 
the  attorney  to  represent  his  principal  in  all 
"his  interests  in  a  stated  locality,  does  not 
^'mpower  him  to  embark  the  principal  in  a 
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new  and  different  business.  Campbell  v. 
Hastings,  20  Ark.  512. 

A  power  of  attorney  "to  buy  and  sell 
real  estate  and  personal  property,  and  to 
collect  rents,  money,  and  debts,  and  to  do 
every  act  necessarily  pertaining  thereto," 
does  not  authorize  the  purchase  and  contin- 
uance of  a  *  merchant-tailoring  business. 
Mills  ▼.  Camly,  1  Bosw.  159. 

A  power  of  attorney  which  authorizes  the 
agents  "to  transact  all  such  business  as  I 
may  not  be  able  to  attend  to  in  person," 
Bi'ch  general  words  being  followed  by  re- 
citals of  specified  objects  to  be  accomplished, 
gives  no  implied  power  to  purchase  mules 
and  wagons  and  give  promissory  notes 
therefor.  Born  v.  Simmons,  111  Ga.  869,  36 
S.  E.  956. 

A  general  power  of  attorney  to  administer 
a  plantation  will  not  authorize  the  giving  of 
a  note  for  supplies.  Robertson  v.  Levy,  19 
La.  Ann.  327. 

A  grant  of  specific  powers,  followed  by  a 
power  to  accomplish,  at  the  attorney's  dis- 
cretion, a  complete  adjustment  of  all  the 
concerns  of  the  principal  in  the  state,  and 
to  do  any  and  every  act  in  his  name  which 
he  can  do  in  person,  confers  no  authority 
not  relating  to  the  business  specifically 
mentioned,  and  does  not  authorize  the  giv- 
ing of  a  promissory  note.  Rossiter  v.  Ros- 
siter,  8  Wend.  494,  24  Am.  Dec.  62. 

But  a  power  of  attorney  "generally  to 
conduct  in  my  place  and  stead  my  com- 
mercial business,  and  to  sign  my  name 
whenever  requisite  or  expedient  in  the  trans- 
action and  conduct  of  such  business  as  to 
my  said  attorney  shall  seem  meet,  in  his 
good  discretion,"  will  authorize  the  drawing 
of  bills  of  exchange,  although  the  drawees 
have  no  funds  of  the  principal  in  their 
hands.    DoUfus  v.  Frosch,  1  Denio,  367. 

A  power  of  attorney  to  do  a  number  of 
specific  things,  including  the  signing  of  any 
bond,  obligation,  contract,  or  agreement,  or 
other  paper,  and  to  draw  and  indorse  promis- 
sory notes,  and  concluding  with  a  general 
authorization  to  conduct  the  principal's  busi- 
ness, sufficiently  authorizes  the  attorney  to 
waive  notice  or  protest  of  notes  indorsed  by 
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Bonal  property  I  may  own  wheresoever  situ- 
ated, and  to  collect  and  dispose  of  the  pro- 
ceeds thereof,  to  collect  any  and  all  debts 
due  me,  sign  my  name  to  checks  on  any  hank 
account  of  mine,  and  execute  and  deliver 
any  and  all  other  papers  for  me  and  in  my 
name  that  I  myself  could  execute  relating  to 
my  personal  business  and  personal  estate, 
save  and  except  only  that  under  this  power 
my  said  agent  and  attorney  cannot  sell  and 
convey  real  estate,  but  he  may  and  can,  un- 
der this  power,  rent  out  and  lease  any  real 
estete  for  such  term  of  years  and  upon  such 
conditions  as  he  may  think  best  and  to  my 
interest;  and  I  hereby  ratify  and  confirm 
whatever  my  said  agent  and  attorney  may 
do  for  me  and  in  my  name  in  the  premises. 
Witness  my  hand  this  April  21,  1903. 
Maiy  H.  McClure. 

Pending  the  rendition  of  plaintiff's  serv- 
ices, which  extended  over  a  period  of  several 
months,  Mrs.  McClure  died.     For  the  serv- 


ices so  rendered  the  plaintiff  presented  ai» 
account  aggregating  $3,533.23.  Henry  D. 
McClure  confessed  judgment,  but  at  the  close- 
of  all  of  the  plaintiff's  evidence  the  court 
instructed  the  jury  to  find  for  the  estate  of 
Mrs.  Mary  H.  McClure.  This  is  now  as- 
signed as  error. 

Argued  before  Lurton,  Severens,  and  Rich- 
ards, Circuit  Judges. 

Messrs.  George  V.  Xriplett  and  Robert  D^ 
Vance,  for  plaintiff  in  error: 

The  extent  of  the  authority  of  the  agent 
is  not  to  be  measured  wholly  by  the  writtea 
instrument.  It  is  "to  be  gathered  from  all 
the  facte  and  circumstances  in  evidence,"  and 
constitutes  a  question  for  the  jury. 

Nicholson  v.  Golden,  27  Mo.  App.  132. 

The  principal  is  liable  for  the  acte  of  the 
agent  within  the  scope  of  the  authority 
which  the  principal  holds  the  agent  out  a» 
having,  or  knowingly  permite  him  to  assume. 

Law  v.  Stokes,  32  N.  J.  L.  249,  90  Am. 


his  principal.  Union  Bank  v.  Morgan,  2  La. 
Ann.  418. 

An  attorney  in  fact,  appointed  "to  man- 
age and  transact  all  business  appertaining 
to  the  business  done  under  the  firm  name,*' 
though  he  may  bind  his  principal  by  a  note 
given  for  money  borrowed,  cannot  do  so  by 
a  waiver  of  exemptions  therein.  Lippman 
V.  First  Nat.  Bank,  120  Ala.  123,  74  Am.  St. 
Rep.  28,  24  So.  581. 

A  power  of  attorney  to  sell,  convey,  and 
dispose  of  any  and  all  property,  both  per- 
sonal and  real,  which  the  principal  might 
have  in  a  certain  county,  and  to  do  all  other 
matters  in  relation  to  any  of  his  property 
or  debts  which  he  could  do  if  present,  suf- 
ficiently authorizes  the  attorney  in  fact  to 
transfer  the  title  and  possession  of  a  note. 
Gould  ▼.  Bowen,  26  Iowa,  77. 

A  power  of  attorney  to  transact  all  the 
principal's  business  in  a  particular  county, 
without  any  limitation  or  restriction,  con- 
fers authority  to  assign  a  note  payable  to 
the  principal.  Newland  v.  Oakley,  6  Yerg. 
489. 

A  power  of  attorney  to  collect  debts,  exe- 
cute and  deliver  any  and  all  such  bonds, 
deeds,  acquittances,  receipts,  and  discharges 
as  the  attorney  shall  judge  expedient,  to 
sell,  assign,  transfer,  and  convey  the  prin- 
cipal's real  and  personal  estate  and  property 
in  the  United  States,  and  to  receive  pay- 
ment therefor,  and  to  transact  the  pnncl- 
pal's  business  generally  within  the  United 
States,  will  authorize  the  execution  of  a 
bond  for  a  debt  owing  by  the  principal. 
Hudson  V.  Whiting,  17  Conn.  487. 

A  power  of  attorney  to  conduct  the  prin- 
cipal's  mercantile  business  during  his  ab- 
sence, "with  full,  ample,  and  complete  au- 
thority, as  my  said  attorney,  to  take  charge 
of  and  control  my  said  business,"  concluding, 
after  reciting  certain  specific  powers,  includ- 
ing power  to  pay  all  bills  due,  with  a  gen- 
eral authorization  to  perform  "all  and  any 
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or  further  act  or  acts  that  may  be  neces- 
sary and  proper  for  the  furtherance  and 
carrying  out  of  the  purposes,  aims,  and  ob- 
jects of  said  business,"  does  not  empower 
the  agent  to  surrender  a  large  part  of  the 
stock  in  trade  to  creditors  in  the  payment 
of  debts  not  then  matured.  Claflin  v.  Conti- 
nental Jersey  Works,  85  Ga.  27,  11  S.  E.  72U 

Authority  conferred  by  a  power  of  at- 
torney "to  take  full  and  absolute  charge  of 
all  my  business  and  affairs  whatsoever  in 
the  state  of  Texas,  .  .  .  and  generally  to 
say,  do,  act,  transact,  determine,  accom- 
plish, and  finish  all  matters  and  things  what- 
soever relating  to  the  premises,  as  fully, 
amply,  and  effectually  to  all  intents  aiid 
purposes  as  I,  the  said  constituent,  if  pres- 
ent, ought  or  might  personally,  although  the 
matter  should  require  more  special  author- 
ity than  is  herein  comprised,"  will  be  limited 
to  the  particular  acts  therein  specified;  and 
such  power  will  not  impliedly  authorize  the 
execution  of  deeds  in  discharge  of  adverse 
claims  against  the  principal's  propertv. 
Frost  V.  Krath  Cattle  Co.  81  Tex.  505,  '2(p 
Am.  St.  Rep.  831,  17  S.  W.  52. 

A  power  of  attorney  to  carry  on  a  general 
mercantile  business,  and  to  do  and  perform 
all  the  necessary  acts  in  the  execution  and 
promotion  of  such  business  in  as  full  and 
ample  a  manner  as  the  principal  might  do  if 
present,  confers  authority  to  settle  a  clain> 
which,  if  valid,  would  constitute  a  lien  on 
cotton  purchased  in  connection  with  the- 
business.  Wimberlv  v.  Windham,  104  Ala. 
409,  53  Am.  St.  Rep.  70,  16  So.  23. 

A  power  of  attorney  to  transact  any  or 
all  business  of  any  kind  whatsoever  in  the 
state,  which,  after  conferring  certain  specific 
powers,  including  selling,  mortgaging,  leas- 
ing, collecting  moneys  due  for  rents  or  a« 
purchase  money,  and  the  satisfaction  of 
mortgages  given  to  the  principal,  concludes 
with  the  words,  "it  being  the  true  intent  and 
meaning  of  this  instrument  to  confer   •   •  • 
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Dec.  655;  Abbott,  Trial  Ev.  p.  41;  Reynolds 
V.  Collins,  78  Ala.  94;  Minturn  V.  Burr,  16 
Cal.  107;  Proctor  v.  Tows,  115  111.  138,  3  N. 
E.  569 ;  Indiana,  B.  &  W.  R.  Co.  v.  Adamson, 
114  Ind.  282,  15  N.  E.  5;  Barnett  v.  Glut- 
ing,  3  Ind.  App.  415,  29  N.  E.  154,  927. 

The  circumstances  and  apparent  relation 
of  the  parties,  and  their  treatment  of  each 
other,  may  be  shown  in  the  evidence. 

Brown  v.  Prude,  97  Ala.  639,  11  So.  838; 
Wright  V.  Solomon,  19  Cal.  64,  79  Am.  Dec. 
196;  Arthur  v.  Card,  3  Colo.  App.  133,  32 
Pac.  343;  1  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  969. 

Beyond  the  terms  of  the  instrument,  or  of 
the  verbal  commission,  it  may  be  shown  that 
the  principal  has  held  the  agent  out  to  the 
world  in  other  instances  as  having  an  au- 
thority which  will  embrace  the  particular 
act  in  question. 

Mechanics*  Bank  v.  New  York  &  N.  H.  R. 
Co.  13  N.  Y.  632;  Jeffrey  v.  Bigelow,  13 
Wend.  618,  28  Am.  Dec,  476;  Story,  Agency, 


21 ;  Star  Line  v.  Van  Vliet,  43  Mich.  364,  » 
N.  W.  418. 

When  the  agent's  acts  affect  third  parties,, 
the  principal  is  equally  bound  by  the  au- 
thority which  he  actually  gives,  and  by  that 
which,  by  his'own  acts,  he  appears  to  give. 

Webster  v.  Wray,  17  Neb.  579,  24  N.  W\ 
207;  Columbia  Mill  Co.  v.  National  Bank, 
52  Minn.  224,  53  N.  W.  1061 ;  Lister  v.  Allen. 
31  Md.  543,  100  Am.  Dec.  78;  Com.  v.  Haw- 
kins, 83  Ky.  246;  Cartmel  v.  Unverzaught,. 
21  Ky.  L.  Rep.  1282,  54  S.  W.  966. 

Lurtotti  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

The  case  must  turn  upon  the  scope  of  th» 
agency  of  Henry  D.  McClure  under  the  writ- 
ten letter  of  attorney  heretofore  set  out. 
There  was  some  evidence  tending  to  show 
that  Mrs.  McClure  had  for  some  time  prior 
been  an  invalid,  and  that  her  son,  Henry  D. 
McClure,  had  in  a  general  way  looked  after 
her-  affairs.     But  for  his  powers  when  the 


full  and  unrestricted  power  and  authority 
to  act  .  .  .  in  all  matters  of  every  kind 
whatsoever  arising  or  that  may  arise  in  the 
said  state,''  although  it  be  construed  strictly 
with  reference  to  the  specific  authority 
granted,  confers  power  on  the  agent  to  agree 
to  take  lands  covered  by  a  mortgage  in 
satisfaction  of  the  mortgage  debt.  Renwick 
V.  Wheeler,  48  Fed.  431. 

A  power  of  attorney  to  transact  all  the 
principars  business  in  the  city  of  New 
York,  of  whatsoever  name,  nature,  or  de- 
ncription,  does  not  confer  upon  the  attorney 
the  right  to  transfer  all  the  principars 
property  to  a  trustee  for  the  payment  of  his 
debts.    Ferreira  v.  Depew,  17  How.  Pr.  418. 

A  power  of  attorney  conferring  authority 
to  buy,  sell,  or  exchange  property,  receive 
and  receipt  for  money,  sell  and  dispose  of 
property,  give  bills  of  sale  thereto,  sell  and 
transfer  real  estate,  and  execute  deeds  there- 
to, or  to  do  and  perform  any  lawful  act  in 
or  about  or  concerning  the  principal's  busi- 
ness, confers  no  power  upon  the  attorney 
to  make  an  assi^ment  for  the  benefit  of 
creditors,  the  meaning  of  the  general  words 
in  the  instrument  being  restricted  by  the 
context.  Gouldy  v.  Metcalf,  75  Tex.  455, 
16  Am.  St.  Rep.  912,  12  S.  W.  830. 

But  a  power  of  attorney  given  for  the 
purpose  of  settling  up  the  principal's  busi 
ness,  authorizing  the  attorney  in  fact  to 
transact  all  the  principal's  business  of  every 
kind  and  description,  to  collect  and  receipt 
for  all  moneys  due  the  principal,  and  to  sell 
and  dispose  of  all  property,  real  and  per- 
sonal, was  held,  in  view  of  the  attendant 
circumstances,  to  authorize  the  execution  of 
a  deed  of  trust  for  the  benefit  of  creditors, 
in  Lamy  v.  Burr,  36  Mo.  85,  88  Am.  Dec. 
135. 

A  power  of  attorney,  given  to  the  maker's 
partner  in  the  real -estate  business,  to  sign 
nis  name  to  any  instrument  in  any  and  all 
business  pertaining  to  the  real-estate  busi- 
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ness,  or  otherwise,  with  full  power  and 
authority  to  do  and  perform  every  act  and 
thing  whatsoever  requisite  and  necessary  to> 
be  done  in  and  about  the  premises,  will  not 
authorize  the  taking  of  a  third  person  into* 
the  firm.  Home  v.  Ingraham,  126  111.  198, 
16  N.  E.  868. 

A  general  power  of  attorney  authorizing^ 
the  appointee  to  take  general  control  of 
the  principal's  affairs  and  business  in  the 
states  of  Kansas  and  Colorado  confers  no 
authority  to  deliver  a  deed  which  the  prin- 
cipal had  executed  with  the  intention  that  it 
should  become  operative  at  his  death.  Mc- 
Clun  V.  Mcaun,  176  111.  376,  62  N.  E.  928. 

A  general  power  of  attorney  will  not  au- 
thorize th^  administration  of  an  estate  of 
which  the  principal  is  the  administratrix. 
Pipes's  Succession,  26  La.  Ann.  203. 

A  power  of  attorney  to  attend  to  th& 
principal's  business,  to  collect  all  money  and 
obligations  due,  notes,  accounts,  to  settle 
and  adjust  any  and  all  business  matters  of 
whatever  nature,  and  to  give  receipts  and 
acquittances,  pay  and  settle  all  debts,  draw 
checks  on  bank  funds,  and  in  general  do 
any  and  all  acts  and  things  in  the  premises 
which  the  attorney  might  think  fit  and 
proper,  does  not  confer  authority  to  re  loan 
money  collected.  Haynes  v.  Carpenter,  86 
Mo.  App.  30. 

A  general  power  of  attorney  to  transact 
all  and  every  kind  of  business,  containing  no 
restriction  to  any  specific  kind  of  business 
or  species  of  property  nor  any  limit  of 
power,  authorizes  the  attorney  in  fact  to 
enter  into  a  party-wall  agreement.  May- 
nard  v.  Mercer,  10  Nev.  33". 

And  a  general  power  to  transact  all  the 
principal's  business  in  the  city  of  New  York» 
of  whatsoever  name,  nature,  or  description, 
is  sufficient  to  authorize  the  attorney  in 
fact  to  release  an  action  brought  by  th& 
principal.  Ferreira  v.  Depew,  17  How.  Pr^ 
418. 
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contract  here  involved  was  made  we  must 
look  to  the  express  letter  of  authority  ex- 
i'cuted  verj''  shortly  before  plaintiff's  employ- 
ment. Any  authority  he  may  theretofore 
have  exercised  must  be  regarded  as  limited 
And  defined  by  this  instrument. 

The  letter  of  attorney  was  exhibited  to  the 
plaintiff,  and  upon  its  sufficiency  the  plain- 
tiff's claim  against  Mrs.  McClure's  estate 
must  stand  or  fall;  there  being  substantial- 
ly no  evidence  in  any  wise  tending  to  show 
her  knowledge  or  approval  of  the  agreement 
alleged  to  have  been  made  in  her  behalf.  A 
careful  inspection  of  the  power  under  which 
Henry  D.  McCIure  acted  leads  us  to  an  agree- 
ment with  the  construction  reached  by  the 
circuit  judge,  who  concluded  that  the  general 
power  conferred  by  the  opening  clause  was 
limited  and  defined  as  follows:  "(1)  To  sell 
and  dispose  of  any  personal  property  I  may 
own,  wheresoever  situated;  (2)  to  collect 
and  dispose  of  the  proceeds  thereof;  (3)  to 
collect  any  and  all  debts  due  me ;  ( 4 )  to  sign 
my  name  to  checks  on  any  bank  account  of 
mine;  (6)  to  execute  and  deliver  any  and 
4ill  other  papers  for  me  and  in  my  name  that 
I  myself  could  execute  relating  to  my  per- 
sonal business  and  my  personal  estate,  save 
and  except  that  under  this  power  my  said 
agent  and  attorney  cannot  sell  and  convey 
real  estate,"  but  "  (6)  he  may  and  can,  under 
this  power,  rent  out  and  lease  my  real  estate 
for  such  use  and  upon  such  conditions  as  he 
may  think  best  and  to  my  interest." 

The  plaintiff  was  not  employed  to  collect 
any  debt.  That  was  not  its  business.  It  is 
an  agency  for  the  discovery  of  crime  and  the 
detection  of  offenders.  Its  business  also  is 
to  look  up  testimony,  facts,  and  witnesses 
in  matters  of  property.  Its  chartered  powers 
have  been  set  out  in  full.  The  auditing  of 
book  accounts  may  be  one  means  of  investi- 
gation. The  very  extraordinary  account  of 
^,533.2d>  against  Mrs.  McClure  for  services 
to  her  as  a  mere  shareholder  in  this  roller- 
mill  company  is  not  for  the  mere  services  of 
a  bookkeeper  in  straightening  out  the  com- 
pany's books.  The  time  covered  by  the  ac- 
count extends  from  April  to  September  and 
during  much  of  the  time  two  men  who  styled 
themselves  "operators"  or  "auditors,"  at 
$12.50  per  day  each  and  all  expenses,  were 
engaged  in  the  investigations  thus  set  on 
foot.  Included  in  the  items  are  "cigars, 
drinks,*'  etc.,  which  the  chief  operator,  Capt. 
T.  H.  James,  says  "is  necessary  in  a  certain 
class  of  our  business."  This  we  mention,  not 
hj  way  of  criticizing  the  justice  of  the  ac- 
count as  against  those  who  actually  set  in 
motion  the  detective  service  company,  but  as 
tending  to  show  that  the  employment  wa^ 
not  the  mere  auditing  of  books  of  the  mill 
company,  but  an  inquisitorial  affair  having 
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serious  ends  in  view,  if  Mr.  McClure  at  all 
understood  the  nature  of  the  machinery  he 
had  set  going.  The  employment  did  not  in- 
volve the  collection  of  a  debt,  nor  the  sale  or 
disposition  by  mortgage,  pledge,  or  otherwise 
of  her  shares,  nor  the  disposition  of  the  pro- 
ceeds of  any  such  sale.  It  is  not  a  question 
of  power  to  sign  any  check  or  any  other  pa- 
per relating  to  her  business.  The  transac- 
tion does  not  come  under  any  of  the  specific 
powers  granted,  and  there  is  no  authority 
which  can  rightfully  extend  the  power  whidi 
Mrs.  McClure  so  specifically  defined.  That 
they  are  wide  powers,  and  may  include  au- 
thority to  do  those  things  necessary  or  usual- 
ly required  to  be  done  in  the  execution  of 
such  authority,  we  concede. 

The  conclusion  we  reach  is  that  no  rea- 
sonable construction  of  the  authority  con- 
ferred by  the  letter  of  attorney  would  cover 
the  agreement  here  involved,  or  charge  Mrs. 
McClure  for  services  of  the  kind  rendered  by 
plaintiff,  how'ever  valuable  they  may  have 
been  to  the  company  in  which  she  was  a 
stockholder.  Plaintiff  knew  that  it  was  deal- 
ing with  an  agent.  It  knew  that  he  acted 
only  under  and  by  virtue  of  written  dele- 
gated authority.  It  was  bound  at  its  peril 
to  see  that  the  contract  which  it  proposed 
to  make  came  within  the  power  under  which 
the  agent  acted.  The  construction  and  mean- 
ing of  this  instrument  was  a  question  of  law 
for  the  court,  and  there  were  no  circum- 
stances in  evidence  which  required  the  sub- 
mission of  any  question  to  the  jury. 

Judgment  aflSrmed. 


ILLINOIS  SDPHEMS  COURT. 

MoOORMICK    HARVESTING    MACHINK 

COMPANY,  Appt., 

v. 

FRANK  ZAKZEWSKI. 

(220  111.  622,  77  N.  E.  147.) 

Appeal— review  of  evidence. 

1.  The  question  whether  or  not  the  rec- 
ord contains  evidence  tending  to  support  the 
cause  of  action  is  preserved  for  review  in 
the  appellate  court  by  tendering  a  peremp- 


Caae  Mote. — Servant's  assumption  of  ob- 
vious risks  arising  from  the  master's  negli- 
gence.— ^The  decision  in  the  above  case,  that 
the  plaintiff  assumed  the  risk  of  the  danger- 
ous work  where  he  undertook  to  remove  » 
.pile  of  lumber  covered  with  ice  and  defect- 
ively piled,  because  the  defects  were  plain- 
ly obvious  to  him,  notwithstanding  the  fact 
that  the  defective  conditions  were  due  to  the 
master's  negligence,  rests  upon  principles  of 
law  that  are  fully  established.  "All  that 
the  servant  can  require  is  that  he  shall  not 
be  exposed  to  unknown  risks,"  is  the  Kist 
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tory  instruction  at  the  close  of  the  evidence 
to  return  a  verdict  in  defendant's  favor. 
Master — unsafe  lumber  pile. 

2.  A  pile  of  slippery  lumber  6  or  7  feet 
high  and  only  3  or  4  feet  wide,  without  any 
crosspieces,  which  falls  upon  and  injures  an 
employee,  cannot  be  said,  as  matter  of  law, 
not  to  be  defective  so  as  to  render  the  work- 
ing place  unsafe. 
Same — ^notice  of  defect. 

3.  A  master  will  be  chargeable  with  no- 
tice of  the  defective  piling  of  lumber  which 
is  done  under  the  immediate  supervision  of 
his  foreman. 
Same — ^notice  to  servant 

4.  An  employee  experienced  in  handling 
lumber  is  chargeable  with  notice  of  any  de- 
fect which  may  exist  in  the  manner  of  pil- 
ing slippery  lumber  into  a  stack  6  or  7 
feet  high,  and  3  or  4  feet  wide,  without  any 
crosspieces  in  it. 
Same — assumption  of  risk. 

5.  An  employee  assumes  the  risk  of  in- 
jury from  departure  from  the  master's  cus- 
tom to  place  crosspieces  in  lumber  piles. 

of  the  law  with  respect  to  the  servant's  ac- 
ceptance of  the  risk  of  his  employment.  1 
Labatt,  Mast.  &  S.  p.  141.  It  is  the  implied 
consent  of  the  servant  to  undertake  known 
risks  which  relieves  the  employer  from  lia- 
bility for  injuries  incurred  by  reason  of 
the  risks  of  employment,  whether  this  con- 
sent is  based  on  the  maxim.  Volenti  non  fit 
injuria,  or  upon  the  theory  that  the  serv- 
ant's acceptance  of,  or  continuance  in,  the 
employment  with  knowledge  of  the  risk  neg- 
atives the  existence  of  any  implied  contract 
of  the  maater  to  supply  safer  instrumentali- 
ties. See  1  Lftbatt,  Mast.  &  S.  p.  143.  In 
addition  to  the  authorities  which  are  ana- 
lyzed and  reviewed  in  the  treatise  just 
ouoted,  particular  reference  is  made  to  the 
following  among  many  authorities  which  il- 
lustrate this  doctrine:  Minty  v.  Union  P. 
R.  Co.  2  Idaho,  471,  4  L.R.A.  709,  21  Pac. 
660;  Sweet  ▼.  Ohio  Coal  Co.  78  Wis.  127,  9 
L.R.A.  861,  47  N.  W.  182;  St.  Louis  Cord- 
age Co.  V.  Miller,  63  L.R.A.  551,  61  C.  C.  A. 
477,  126  Fed.  495.  The  authorities  to  this 
general  doctrine  are  too  numerous  and  too 
harmonious  to  need  further  citation.  The 
proposition  contended  for  in  the  present 
case,  that  the  servant  does  not  assume  risks 
arising  from  the  master's  negligence,  is  un- 
mistakably true,  80  far  as  the  servant  does 
not  know  of  the  master's  negligence  or  of 
any  dangers  that  have  been  caused  by  it. 
He  does  not  assume  that  the  master  will 
be  negligent;  neither  does  he  assume  that 
the  master  has  been  neirligent,  unless  that 
fact  is  known  to  him.  But  "in  any  case  in 
which  the  presumption  of  ignorance,  which 
is  entertained  with  regard  to  risks  caused 
by  the  master's  negligence,  is  rebutted  by 
positive  evidence  which  establishes  knowl- 
edge, actual  or  constructive,  of  the  particu- 
lar peril  which  caused  the  injury,  it  must  at 
the  very  least  be  a  question  for  the  jury 
whether  the  servant  did  not,  by  continuing 
to  expose  himself  to  the  peril  thus  known  to 
4L1LA.(N.S.)  6i~ 


Same — master's  negligence. 

6.  An  employee  sent  to  remove  a  pile 
of  lumber  assumes  the  risk  of  injury  from 
its  fall  because  the  lumber  is  covered  with 
ice  and  defectively  piled,  where  the  defects 
are  plainly  obvious  to  him,  notwithstanding 
they  are  due  to  the  master's  negligence. 

(February  21,  1905.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Court,  First  District,  af- 
firming a  judgment  of  the  Superior  Court 
for  Cook  County  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.    Reversed. 

Statement  by  Scott,  J.: 

This  is  an  action  on  the  case,  brought  in 
the  superior  court  of  Cook  county  by  Frank 
Zakzewski,  the  appellee,  against  the  McCor- 
mick  Harvesting  Machine  Company,  appel- 
lant, to  recover  damages  for  a  personal  in- 


him,  show  his  intention  to  take  upon  him- 
self the  responsibility  for  any  ac.i  lent  which 
might  happen  to  him  by  reason  of  its  exist- 
ence, or,  in  other  words,  to  waive  any 
right  of  action  which,  apart  from  such 
knowledge,  he  would  have  possessed."  1 
Labatt,  Mast.  &  S.  §  5,  p.  6. 

The  same  doctrine  is  sharply  stated  in 
Sanderson  v.  Panther  Lumber  Co.  50  W.  Va. 
42,  55  L.R.A.  908.  88  Am.  St.  Rep.  841,  40 
S.  E.  368,  as  follows:  "An  emplo^'ee  as- 
sumes not  only  the  risk  of  an  accident  oc- 
casioned by  the  negligence  of  his  fellow 
servants,  but  also  of  the  known  negligence 
of  his  employer,  if  he  accepts  or  continues 
in  such  service  after  knowledge  of  such  neg- 
ligence." 

To  the  same  effect  is  the  decision  in  John- 
son V.  Boston  &  M.  R.  Co.  reported  herewith, 
post,  856.  There,  also,  the  contention  was 
made  that  the  danger  of  the  employment 
was  caused  by  the  negligence  of  the  master, 
and  consequently  was  not  a  danger  assumed 
by  the  servant,  but  the  court  met  this  con- 
tention by  showing  that,  while  the  danger 
resulted  from  the  master's  nesrligence,  the 
servant  was  fully  aware  of  the  danger  there- 
by caused,  and  must  be  held,  by  continu- 
ing in  the  service  with  full  knowledge,  to 
have  assumed  the  increased  hazard. 

Likewise,'  in  Griffith  v.  Lexington  Termi- 
nal R.  Co.,  herewith  reported,  post,  854, 
where  the  servant  contended  that  his  in- 
juries were  caused  by  defects  in  the  appli- 
ances which  existed  by  reason  of  the  nc:rli- 
gence  of  the  master,  the  court  held  that  the 
increased  risk,  if  there  was  one,  was  ac- 
cepted by  him. 

Such,  indeed,  is  the  necessary  effect  of  the 
multitude  of  decisions  in  which  employees 
have  been  held  to  assume  the  risks  of  known 
dangers  arising  from  defects  in  appliances 
or  unsafe  situations  of  any  kind,  though 
these  are  caused  by  the  employer's  negli- 
genoa. 
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jury  sustained  by  appellee  while  working  for 
appellant  in  its  lumber  yard  in  the  city  of 
Chicago.  The  original  declaration  consisted 
of  two  counts.  Each  charged,  in  substance, 
that  the  defendant  negligently  had  and  kept 
two  certain  stacks  of  lumber  on  its  premises 
piled  or  stacked  in  a  loose,  improper,  unsafe, 
and  insecure  manner;  that  plaintiff  was  in 
the  employ  of  the  defendant,  and  was  or- 
dered to  remove  these  stacks,  and,  while  at- 
tempting to  do  so,  with  all  due  care,  was  in- 
jured by  the  lumber  from  the  stacks  falling 
upon  him.  Afterwards  two  additional  counts 
were  added  to  the  declaration.  Each  of  these 
counts  charged  as  negligence  the  failure  of 
the  master  to  furnish  the  plaintiff  a  reason- 
ably safe  place  in  which  to  perform  his 
work,  in  that  it  negligently  and  carelessly 
had  and  kept  two  certain  piles  or  stacks  of 
lumber  in  said  yard  so  loosely,  carelessly, 
improperly,  and  unsafely  stacked,  piled,  or 
supported  that  said  piles  might  fall  upon 
plaintiff  while  engaged  in  handling  or  re- 
moving the  lumber.  The  defendant  filed  the 
general  issue  to  the  declaration,  and  a  trial 
was  had  before  a  jury,  which  resulted  in  a 
verdict  of  $1,^50  in  favor  of  the  plaintiff. 
After  overruling  a  motion  for  a  new  trial 
and  a  motion  in  arrest  of  judgment,  the  su- 
perior court  entered  judgment  upon  the  ver- 
dict. The  defendant  appealed  to  the  appel- 
late court  for  the  first  district,  where  the 
judgment  of  the  superior  court  was  affirmed, 
and  it  now  prosecutes  a  further  appeal  to 
this  court. 
The  facts,  briefly  stated,  are  as  follows: 
On  February  20,  1901,  appellee,  who  was 
working  for  the  appellant  in  its  lumber  yard 
in  the  city  of  Chicago,  was  ordered  by  the 
foreman  of  the  yard  to  assist  two  of  his  fel- 
low workmen  in  removing,  two  stacks  of  lum- 
ber near  the  railroad  track,  where  they  had 
been  unloaded  from  a  car  about  an  hour  be- 
fore, to  another  part  of  the  yard.  There 
were  two  sizes  of  lumber  in  the  car,  and 
when  taken  out  the  lumber  had  been  sepa- 
rated and  the  two  sizes  had  been  placed  in 
different  stacks.  The  lumber  had  been  laid 
lengthwise  from  north  to  south.  Each  stack 
was  from  3  to  4  feet  in  width  and  from  6  to 
7  feet  in  height.  They  were  very  close  to- 
gether; the  space  between  them  being  from 
1  inch  to  3  1-2  inches,  according  to  the  esti- 
mates of  the  various  witnesses.  They  did 
not  touch,  however,  and  one  did  not  act  as  a 
support  for  the  other.  The  lumber  in  the 
stacks  was  to  be  removed  and  placed  upon  a 
truck  which  ran  upon  a  track  about  3  feet 
north  of  the  stacks.  The  men  were  about 
to  commence  removing  the  lumber  from  the 
west  stack,  when  Krerapski,  the  foreman  of 
the  yard,  ordered  them  to  take  the  lumber 
from  the  east  one  first.  Appellee  and  one 
of  h\^  fellow  workmen  got  upon  the  east 
4L.F.A.(N.S.) 


stAck  and  removed  the  lumber,  handing  it 
to  the  third  man,  who  remained  on  the  truck. 
The  lumber  in  both  stacks  was  piled  up 
without  any  crosspieces  between  the  layers 
or  tiers.  Appellee  and  his  assistant  removed 
an  entire  tier  before  taking  any  from  the 
tier  below  the  one  on  which  they  were  work- 
ing. After  taking  off  from  1  to  2  feet  of 
the  east  stack  tliey  stood  upon  the  ground 
and  performed  their  work.  They  had  re- 
duced the  height  of  the  east  stack  to  about  3 
feet,  and  had  just  taken  a  piece  from  that 
stack  in  order  to  hand  it  to  the  man  on  the 
truck,  when  the  west  stack  fell  over  towards 
the  east.  The  lumber  from  it  struck  appel- 
lee, throwing  him  down  upon  the  ground. 
He  fell  upon  his  back,  and  the  lumber  from 
the  west  stack,  together  with  that  from  the 
east  stack  which  it  carried  with  it,  fell  upon 
him  and  broke  his  leg.  Appellee  had  worked 
in  lumber  yards  for  a  period  of  from  thirteen 
to  twenty  years,  and  had  performed  all  kinds 
of  work  connected  with  handling  lumber. 
Appellant's  foreman,  Krempski,  testified 
that  he  directed  the  men  how  to  pile  this 
lumber  when  it  was  taken  from  the  car,  and 
that  it  was  stacked  according  to  his  instruc- 
tions. The  lumber  in  the  two  stacks  was 
green,  heavy  lumber.  It  was  slippery,  and 
had  ice  on  it  when  taken  from  the  car.  The 
ground  near  these  stacks  was  rough  and  un- 
even, and  appellant  was  filling  low  places 
in  the  yard  with  cinders,  and  the  south  end 
of  the  stacks  rested  on  a  pile  of  such  cin- 
ders. The  stacks  appeared  all  right,  and 
did  not  look  like  they  would  fall.  The  only 
cause  assigned  by  any  of  the  witnesses  for 
the  falling  of  the  stack  was  that  given  by 
one  of  appellee's  witnesses,  who  stated  that 
the  stack  was  too  high  and  too  narrow. 
Neither  appellee  nor  the  two  men  who  were 
working  with  him  had  anything  to  do  with 
making  the  stacks  of  lumber,  and  neither  of 
them  had  seen  the  stacks  before  they  were 
directed  to  remove  them,  and  neither  of  them 
had  touched  the  west  stack  before  it  fell 
over. 

At  the  close  of  plaintifTs  evidence  in  chief, 
and  again  at  the  close  of  all  the  evidence  in 
the  case,  the  defendant  offered  an  instruc- 
tion directing  the  jury  to  return  a  verdict 
for  the  defendant.  The  court  refused  the  in- 
struction in  each  instance.  This  action  of 
the  court  is  assigned  as  error,  on  the  ground 
that  the  plaintiff  assumed  the  risk  of  the 
stack  of  lumber  falling  upon  him. 

Mr.  W.  T.  Underwood,  for  appellant: 
The  servant  assumes  not  only  the  ordinary 

risks  incident  to  his  emplojnnent,  but  also 

the  dangers  which  are  obvious  and  apparent 
Chicago  &  A.  R.  Co.  v.  Munroe,  85  TU.  25; 

Toledo.  W.  A  W.  R.  Co.  v.  Black,  88  ni.  112; 

Chicago,  R.  I  &  P.  R.  Co.  v.  Clark,  108  111. 
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113;  SLck  V.  Dolese,  137  111.129,  27  N.  E.  62; 
Coldie  V.  Werner,  151  111.  551,  38  N.  E.  95; 
Howe  V.  Medaris.  183  111.  288,  55  N.  E.  724; 
Lake  Erie  &  W.  R.  Co.  v.  Wilson,  189  111. 
S9,  59  N.  E.  573;  La  Salle  v.  Kostka,  190 
III.  130,  60  N.  E.  72 ;  Browne  v.  Siegel,  C.  & 
Co.  191  111.  226,  GO  N.  E.  815;  Armour  v. 
Brazeau,  191  111.  117,  GO  N.  E.  904;  C'hicajro 
&  E.  I.  R.  Co.  V.  Ilcerey,  203  111.  492,  68  N. 
E.  74;  Ciehowicz  v.  Intern  \tional  Packinj? 
Co.  206  111.  34C,  68  N.  E.  1083;  McArthur 
Bros.  Co.  V.  Nordstrom,  87  111.  App.  554; 
McCorinick  Harvesting  Mach.  Co.  v.  Wojcie- 
diowski.  111  III.  App.  641;  Beach,  Contrib. 
Neir.  3d  ed.  618;  Wood,  Mast.  &  S.  §  335; 
Fi  Worth  Stock  Yards  Co.  v.  Whittenburg, 
34  Tex.  Civ.  App.  163,  78  S.  W.  366;  Weeks 
V,  h'charer,  49  C.  C.  A.  372,  111  Fed.  334; 
Murphy  v.  Rockwell  Engineering  Co.  70  N. 
J.  L.  374,  57  Ail.  444 ;  Stewart  v.  Ohio  River 
R.  Co.  40  W.  Va.  188,  20  S.  E.  922;  Wilson 
V.  Chess  &  W.  Co.  117  Ky.  567,  78  S.  W. 
453 ;  Harrington  v.  Wabash  R.  Co.  104  Mo. 
App.  663,  78  S.  W.  662;  Hazlehurst  v. 
Brunswick  Lumber  Co.  04  Ga.  535,  10  S.  E. 
756. 

The  general  rule  that  it  is  the  duty  of  the 
master  to  use  ordinary  care  to  provide  a 
reasonably  safe  place  in  which  the  servant 
may  do  his  work  is  not  applicable  at  all 
times  where  the  servant  has  been  expressly 
engiged  to  do  work  the  nature  of  which  is 
destructive  of  the  building  or  structure  upon 
which  he  is  employed. 

Clark  ▼.  Liston,  54  HI.  App.  578;  Mueller 
T.  Schwecht,  62  III.  App.  622 ;  Richardson  v. 
Anglo-American  Provision  Co.  72  III.  App. 
77 ;  Chicago  Edison  Co.  v.  Davis,  93  111.  App. 
284,  Affirmed  in  105  111  31,  62  N.  E.  829; 
Western  Wrecking  &  Lumber  Co.  v.  O'Don- 
nell,  lOl  111.  App.  492;  Moore  v.  Pennsyl- 
vania R.  Co.  167  Pa.  495,  31  Atl.  734;  Peder- 
8on  V.  Rushford,  41  Minn.  289,  42  N.  W. 
1063;  Texas  &  P.  R,  Co.  v.  French,  86  Tex. 
96,  23  S.  W.  642;  Glcnmont  Lumber  Co.  v. 
Roy,  61  C.  C.  A.  506,  126  Fed.  524;  St.  Louis 
Cordage  Co.  v.  Miller,  63  L.R.A.  551,  61 
C.  C.  A.  477,  126  Fed.  495;  Roccia  v.  Black 
Diamond  Coal  Min.  Co.  57  C.  C.  A.  567,  121 
Fed.  451 ;  McCann  v.  Kennedy,  167  Mass.  23, 
44  N.  E.  1055;  Louisville,  N.  A.  &  C.  R.  Co. 
v.  Corps,  124  Ind.  427,  8  L.R.A.  636,  24  N.  E. 
1046;  Sykes  v.  Packer,  99  Pa.  465;  Galow 
v.  Chicago,  M.  &  St.  P.  R.  Co.  65  C.  C.  A. 
507,  131  Fed.  242;  Carey  v.  Sellers,  41  La, 
Ann.  500,  6  So.  813;  Pollich  v.  Sellers,  42 
La.  Ann.  623,  7  So,  786;  Moon- Anchor  Con- 
sol.  Gold  Mines  v.  Hopkins,  49  C.  C.  A.  347, 
111  Fed.  298;  Chesapeake  &  O.  R.  Oo.  v. 
Hennessey,  38  C.  C.  A.  314.  96  Fed.  713; 
Bailey,  Personal  Injuries  Relating  to  Master 
&  Servant,  692. 

When  the  evidence  given  at  .the  trial,  with 
all  legitimate  inferences  that  may  legally 
4LJLA.(N.S.) 


and  justifiably  be  drawn  therefrom,  is  in- 
sufficient to  support  a  verdict  for  the  plain- 
tiff, so  that  if  such  ,a  verdict  be  returned  it 
must  be  set  aside,  the  court  is  not  bound  to 
submit  the  case  to  a  jury,  but  may  and 
should,  in  such  case,  direct  a  verdict  for  the 
defendant. 

Simmons  v.  Chicago  &  T.  R.  Co.  110  HI. 
340;  Bartelott  v.  International  Bank,  119 
111.  259,  9  N.  E.  898;  Commercial  Ins.  Co. 
v.  Scammon,  123  111.  601<  14  N.  E.  6G6;  Peo- 
ple V.  People's  Ins.  Exchange,  126  111.  466, 
2  L.R.A.  340,  18  N.  E.  774 ;  Chicago  &  A.  R. 
Co.  V.  Adler,  129  111.  335.  21  N.  E.  846; 
Purdy  V.  Hall,  134  111.  208,  25  N.  E.  645; 
Pullman  Palace  Car  Co.  v.  Laack,  143  111. 
242,  18  L.R.A.  215,  32  N.  E.  285;  Gartside 
Coal  Co.  V.  Turk,  147  HI.  120,  35  N.  E.  467; 
Goldie  ▼.  Werner,  supra;  Lake  Shore  &  M. 
S.  R.  Co.  V.  Richards,  152  HI.  69,  30  L.R.A. 
33,  38  N.  E.  773;  Werk  v.  Hlinois  Steel  Co. 
154  111.  427,  40  N.  E.  442;  Cicero  &  P.  Street 
R.  Co.  V.  Meixner,  160  111.  320,  31  L.R.A. 
331,  43  N.  E.  823 ;  Schuermann  y.  Dwelling 
House  Ins.  Co.  161  III.  437,  62  Am.  St.  Rep. 
377,  43  N.  E.  1003;  Wadsworth  v.  Laurie, 
164  111.  42,  45  N.  E.  435;  Rack  y.  Chicago 
City  R.  Co.  173  HI.  289,  44  L.R.A.  127,  50 
N.  E.  668;  Offutt  y.  World's  Columbian  Ex- 
position, 176  111.  472,  51  N.  E.  651. 

Mr.  Charles  V.  Barrett,  with  Mr.  George 
F.  Barrett,  for  appellee. 

Scott,  J.,  delivered  the  opinion  of  the 
court: 

In  order  to  recover  in  this  case  it  was  in- 
cumbent upon  appellee  to  establish  three 
propositions,  via.:  First,  the  existence  of 
some  defect  in  the  construction  of  the  west 
stack,  which  rendered  the  place  at  which  he 
was  ordered  to  work  unsafe;  second,  that 
appellant,  in  the  exercise  of  ordinary  care, 
would  have  had  knowledge  of  such  defect; 
and,  third,  that  appellee  did  not  know  of  the 
defect,  and  did  not  have  equal  opportunities 
with  appellant  of  knowing  of  it.  Lake  Erie 
&  W.  R.  Co.  v.  Wilson,  189  111.  89,  59  N,  E. 
573;  Armour  y.  Brazeau,  191  111.  117,  60  N. 
E.  904;  Sargent  Co.  v.  Baublis,  215  111.  428. 
74  N.  E.  455 ;  Momence  Stone  Co.  y.  Turrell, 
205  HI.  515,  68  N.  E.  1078. 

The  peremptory  instruction  offered  by  ap« 
pellant  in  the  trial  court  at  the  clo^e  of  all* 
the  evidence  in  the  case  preserved  the  ques- 
tion, as  one  of  law  reviewable  by  this  court ». 
whether  there  is  in  this  record  any  evidence- 
which,  with  the  inferences  reasonably  to  be- 
drawn  therefrom,  tends  to  prove  the  abovo- 
propositions.  Masonic  Fraternity  Temphr 
Asso.  v.  Collins,  210  111.  482,  71  N.  E.  390. 
Appellee  offered  evidence  showing  that  each 
of  the  two  piles  of  lumber  in  question  was 
between  3  and  4  feet  in  width  and  between 
6  1-2  and  7  feet  in  height,  that  the  lumber 
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was  slippery  from  the  ice  upon  it,  and  that 
there  were  no  crosspiecea  between  the  layers 
or  tiers  of  lumber  in  the  stacks.  Whether 
the  piling  of  slippery  lumber  to  a  height  of 
between  6  and  7  feet  without  using  cross- 
piecea between  the  tiers,  when  the  stack  was 
only  between  3  and  4  feet  in  width,  consti- 
tuted a  defective  or  negligent  construction 
of  the  stack,  and  whether  that  was  the  cause 
of  the  west  stack  falling  over,  were  ques- 
tions of  fact  for  the  jury;  and  we  cannot, 
therefore,  say  that  there  was  no  evidence 
tending  to  prove  the  existence  of  some  de- 
fect in  the  construction  of  the  stack  which 
rendered  the  place  in  which  appellee  was  or- 
dered to  work  unsafe.  Neither  can  it  be  said 
that  appellant  did  not  know  of  such  defect. 
The  lumber  was  piled  under  the  immediate 
Hupervision  of  appellant's  foreman.  Appel- 
lant, by  its  foreman,  tiierefore  had  actual 
knowledge  of  the  condition  of  the  lumber 
and  of  the  manner  in  which  the  stack  was 
constructed.  There  is,  however,  a  total 
failure  of  proof  to  show  that  appellee  did 
not  know  of  the  defects  above  suggested, 
or  that  he  did  not  have  equal  opportunities 
with  appellant  of  knowing  of  them.  On  the 
contrary,  it  appears  that  he  had  full  and 
complete  knowledge  thereof.  He  was  about 
fifty  years  of  age  when  injured,  and  had 
been  working  in  lumber  yards  for  a  period 
of  from  tliirteen  to  twenty  years.  During 
that  period,  and  especially  during  the  four 
years  that  he  worked  for  appellant,  he  had 
been  engaged  in  removing  lumber  from  cars, 
stacking  it  when  taken  from  cars,  loading  it 
upon  wagons  and  trucks,  piling  it  and  re- 
moving it  from  piles,  and,  in  short,  doing 
all  kinds  of  work  connected  with  the  han- 
dling of  lumber  in  lumber  yards.  It  thus 
appears  that  he  was  fully  informed  of  all 
obvious  and  apparent  dangers  that  might 
ordinarily  arise  in  the  handling  and  stack- 
ing of  lumber.  In  addition  to  his  testimony 
showing  actual  knowledge  on  his  part  that 
the  two  stacks  were  each  about  4  feet  in 
width  and  between  BVi  and  7  feet  in  height, 
it  appears  from  his  evidence  that  when  the 
foreman  ordered  him  to  remove  the  two 
stacks  of  lumber  he  first  started  to 
take  down  the  west  stack,  and  went  around 
on  the  west  side  of  it,  where  its  manner  of 
construction  was  plain  and  obvious.  The 
foreman  then  ordered  him  to  remove  the 
east  stack  first.  He  passed  around  the 
north  end  of  the  stack  over  to  the  east  side 
of  the  east  stack.  The  height  and  width  of 
the  west  stack  were  not  latent  defects  which 
required  inspection  by  appellee  in  order  to 
discover  them.  If  the  stack  was  too  high 
for  its  width,  it  was  only  necessary  for  a 
man  experienced  in  piling  and  stacking  lum- 
ber, as  the  evidence  conclusively  shows  ap- 
pellee was,  to  look  at  it  to  discover  that 
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defect.  It  would  be  open  and  apparent  to 
him. 

Appellee  also  knew  that  there  were  no 
crosspieces  in  either  stack.  His  testimony 
shows  that  be  had  a  thorough  knowledge  of 
the  different  ways  of  piling  or  stacking 
lumber.  He  says:  "A  pile  has  crosspiecee, 
while  a  stack  or  story  has  no  crosspieces. 
It  is  piled  out  of  the  cars  without  cross- 
pieces.  .  .  .  When  I  say  it  has  two 
stories,  I  mean  that  it  never  is  a  pile;  that 
it  is  there  only  for  a  short  time,  to  be  taken 
away  to  an  alley  and  piled.  .  .  .  There 
are  piles  that  have  a  foundation  and  which 
have  crosspieces.  Those  are  piles."  He  re- 
ferred to  the  two  stacks  of  lumber  as 
"stories,"  and  testified  that  he  was  directed 
by  the  foreman  to  remove  "those  two 
stories,"  but  to  take  the  east  one  first;  that 
they  were  stories,  and  not  piles,  because  a 
pile  has  crosspieces,  while  a  stack  or  story 
has  none ;  that  both  stacks  were  constructed 
in  the  same  manner;  that  the  lumber  was 
stacked  because  the  car  had  to  be  emptied. 
From  his  testimony  it  does  not  appear  that 
he  was  ignorant  of  the  fact  that  these 
stacks  did  not  have  crosspieces.  On  the 
Contrary,  his  evidence  in  a  number  of  in- 
stances discloses  the  fact  that  he  knew  that 
both  of  the  stacks  were  constructed  without 
crosspieces. 

It  is  said,  however,  that  the  evidence 
shows  that  these  stacks  were  7  feet  in 
height,  and  that  it  was  the  uniform  custom 
of  appellant  theretofore  to  use  crosspieces  in 
stacks  7  feet  or  more  in  height.  If  this  be 
true,  still  appellee  had  actual  notice  of  the 
fact  that  that  custom  had  not  been  followed 
in  this  instance,  and  made  no  complaint  or 
objection  to  working  on  the  east  stack  and 
near  the  west  one,  and  the  most  that  oould 
be  claimed  on  account  of  the  departure  from 
the  custom  would  be  that  it  constituted  neg- 
ligence  on  the  part  of  appellant,  of  which 
appellee  had  notice.  If  there  had  been  a 
departure  from  the  customary  method  of 
constructing  the  stack,  and  appellee,  rely- 
ing on  such  customary  method  and  without 
notice  of  a  change  therefrom,  had  been  in- 
jured, and  if  the  method  actually  used  was 
defective  and  contributed  to  the  injury,  then 
appellee  would  not  have  assumed  the  risk 
of  the  defect  arising  therefrom.  Here,  how- 
ever, appellee  knew  of  the  departure  from 
the  customary  method  of  constructing  the 
stacks,  and  therefore  necessarily  did  not 
rely  upon  such  method. 

The  lumber  in  the  stacks  was  slippery, 
caused  by  ice  forming  on  the  lumber  while 
in  the  car.  The  accident  occurred  in  Feb- 
ruary, 1001.  Appellee  had  been  working 
at  this  same  work  for  four  months  prior 
to  the  injury.  The  evidence  given  on  behalf 
of  appellee  shows  that  iee  is  always  found 
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OB  green  lumber  taken  from  cars  in  Ohieago 
in  the  winter,  and  that  it  is  caused  by  the 
lumber  steaming  and  freezing  in  the  car.  It 
does  not  appear  that  there  was  any  more 
ice  on  this  lumber  which  fell  than  is  usually 
found  on  lumber  taken  from  cars  in  the 
winter.  The  danger  arising  from  lumber 
being  icy  or  frozen  was,  therefore,  one  of 
the  ordinary  risks  of  his  employment. 
Sloreover,  the  lumber  in  the  east  pile,  of 
which  over  one  half  had  been  removed  by 
appellee  prior  to  the  injury,  was  in  the 
same  condition  in  this  respect,  and  appellee 
continued  working  on  it  after  having  dis- 
covered that  it  was  slippery  (if  he  was  ig- 
norant of  thflt  fact  before),  although  it  was 
constructed  in  the  same  manner,  of*  the 
same  height  and  width,  and  of  the  same  icy 
lumber  as  the  west  pile.  From  what  we 
have  above  said,  it  follows  that  appellee 
failed  to  establish  the  third  proposition 
above  mentioned,  viz.,  that  he  did  not  know 
of  the  defects  in  the  construction  of  the  west 
stack  of  lumber  which  rendered  the  place 
at  which  he  was  ordered  to  work  unsafe,  or 
did  not  have  equal  opportunities  with  appel- 
lant of  knowing  of  them.  It  must  therefore 
be  held,  as  a  matter  of  law,  that  he  assumed 
the  risk  arising  from  the  defects  above 
pointed  out  in  the  construction  of  the  west 
stack  of  lumber. 

Appellee  has  argued  the  question  of  as- 
sumed risk  in  this  case  on  the  theory  that 
the  servant  does  not  assume  risks  arising 
from  the  master's  negligence,  and  that  the 
rule  that  the  servant  assumes  the  ordinary 
risks  incident  to  the  business  presupposes 
that  the  master  has  performed  the  duties  of 
eaution,  care,  and  vigilance  which  the  law 
easts  upon  him,  and  that  it  is  those  risks 
only  which  cannot  be  obviated  by  the  adop- 
tion of  reasonable  measures  of  precaution  by 
the  master  that  the  servant  assumes.  The 
true  rule  in  this  regard  is  that  the  servant 
assumes  not  only  the  ordinary  risks  incident 
to  his  employment,  but  also  all  dangers 
which  are  obvious  and  apparent;  and,  if  he 
voluntarily  enters  into,  or  continues  in,  the 
service,  knowing,  or  having  the  means  of 
knowing,  its  dangers,  he  is  deemed  to  have 
assumed  the  risks,  and  to  have  waived  all 
claims  against  the  master  for  damnges  in 
case  of  personal  injury  resulting  from  such 
dangers.  Browne  v.  Siegel,  C.  &  Co.  101 
111.  226,  60  N.  E.  815:  Cichowicz  v.  Interna- 
tional Packing  Co.  206  111.  346,  68  N.  E. 
1083.  In  Browne  v.  Siegel,  C.  &  Co.  supra, 
H  is  said  that,  even  if  the  master  fails  in, 
his  duty  to  furnish  the  servant  a  place  or- 
dinarily safe  in  which  to  work,  and  there 
are,  to  the  knowledge  of  the  servant,  de- 
fects which  render  the  place  unsafe,  the 
servant  is  held  to  have  assumed  the  hazard ; 
for  he  cannot  go  on  with  knowledge  of  the 
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danger,  without  complaint,  until  he  is  in- 
jured, and  then  hold  the  master  liable.  In 
Cichowicz  V.  International  Packing  Co. 
9upra,  this  court  said  (page  351  of  206  111., 
page  1084  of  68  N.  E.) :  "To  say  that  the 
servant  assumes  no  risks  except  such  as  can- 
not be  obviated  by  the  adoption  of  reasonable 
measures  of  precaution  by  the  masfcr  is  to 
abolish  the  ^ctrine  [of  assumed  risk]  alto- 
gether. Under  such  a  rule,  the  master  is 
liable  in  every  case  where  he  has  been  negli- 
gent, although  the  servant  knows  of  the 
danger,  and  voluntarily  encounters  it  with- 
out objection," — and  it  was  there  held  that 
the  position  taken  by  appellee  in  this  case 
is  untenable. 

Appellee,  in  his  brief  and  argument, 
says:  **The  pile  was  only  3  feet  wide,  and 
appellee  maintains  that  common  sense 
shows  that  it  would  be  impossible  for  such  a 
pile  of  lumber  as  this  to  be  safe  when  it 
has  no  crosspieces  to  bind  the  tiers  to- 
gether. The  pile  was  built  up  right  alon<j- 
side  the  railroad  track,  upon  which  heavy 
cars  were  at  all  times  running  and  jarring 
the  ground  around  these  tracks,  and  ii  pile 
of  lumber  built  high  and  narrow,  as  this 
was  built,  without  crosspieces,  and  the  lum- 
ber being  icy  and  slippery,  there  can  be  no 
question  but  that  the  slightest  slipping  of 
one  piece,  caused  by  any  jar,  would  cause 
the  whole  pile  to  fall  down;  and  this  is  a 
matter  of  which  the  appellant  is  charged 
with  notice."  This  argument  applies  with 
equal  force  to  the  appellee,  and  supports  the 
theory  that  appellee  assumed  the  risk  under 
the  rule  above  stated. 

It  is  also  said  that  the  evidence  shows 
that  the  ground  on  which  the  stacks  were 
laid  was  rough  and  uneven,  and  that  such 
condition  was  not  apparent  or  known  to  ap- 
pellee. All  that  is  proved  in  this  regard  is 
that  the  ground  near  these  stacks  was  some- 
what rough  and  uneven,  but  there  is  no 
evidence  whatever  that  this  condition  ex- 
isted under  the  stacks.  Proof  that  the 
ground  in  some  other  place  near  these 
stacks  was  rough  and  uneven  does  not  tend 
to  show  that  the  ground  under  the  stacks 
was  in  the  same  condition.  There  was  also 
evidence  that  the  south  end  of  the  stacks 
rested  on  a  pile  of  cinders;  but  the  size  of 
this  pile  of  cinders  was  not  shown  in  any 
manner,  nor  was  it  shown  that  this  caused 
the  stacks  to  be  tilted,  or  one  side  or  end 
to  be  higher  than  the  other.  On  the  con- 
trary, the  evidence  introduced  by  appellee 
shows  that  the  stacks  were  level  and  looked 
all  right.  Without  some  proof  of  the  size  of 
the  pile  of  cinders,  or  that  it  caused  the 
stack  to  stand  unevenly  on  the  ground,  it 
cannot  be  inferred  that  this  constituted  a 
defect  in  the  construction  of  the  stack,  or 
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that  it  was  the  cause,  or  one  of  the  caused, 
of  the  stack  falling. 

Other  errors  assigned  are,  upon  the  record 
now  before  us,  without  merit.  The  peremp- 
tory instruction  offered  at  the  close  of  all 
the  evidence  should  have  been  given.  The 
judgment  of  the  Appellate  Court  and  the 
judgment  of  the  Superior  Court  will  be  re- 
versed, and  the  cause  will  be  remanded  to 
the  Superior  Court. 

Petition  for  rehearing  denied  April  11, 
1900. 


GEORGIA  SUPREME  COURT. 

JOE  GRIFFITH,  Plff.  in  Err., 

T. 

LEXINGTON      TERAflNAL      RAILROAD 
COMPANY. 

(124  Ga.  653,  53  S.  K.  97.) 

Servant — assumed  risk. 

1.  It  appearinpr  from  the  plaintiff's  pe- 
tition that  he  voluntarily  assumed  to  per- 
form for  his  master  duties  so  perilous  as 
to  Rubjoct  him  to  imminent  danger  to  life 
and  limb,  and  no  facts  being  alleged  which 
support  the  charge  that  the  master  was  re- 
sponsible for  a  resulting  injury,  the  defend- 
ant's demurrer  was  properly  sustained. 
Same — hazard. 

2.  One  who  knowingly  engages  to  do 
what  no  prudent  man  ought  to  risk  his  life 
in  endeavorins:  to  accomplish  cannot,  if  in- 
jury ensues,  rely  upon  the  law  to  throw 
around  him  the  protection  of  a  fiction  that 
his  employer  impliedly  undertook  to  take 
steps  to  minimize  the  hazard  assumed. — 
at  least  to  the  extent  of  making  perform- 
ance possible. 

(December  22,  1905.) 

ERROR  to  the  Superior  Court  for  Ogle- 
thorpe County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's  neg- 
ligence.   Affirmed. 

Statement  by  Candler,  J.: 
Tlie  question  presented  for  determination 
in  this  case  is  whether  or  not  the  trial  court 

Headnotes  by  Candleb,  J. 


Note. — ^For  the  assumption  of  obvious 
risks  caused  by  negligence  of  the  master,  see 
the  case  note  to  McCormick  Harvesting 
Ma  oh.  Co.  V.  Zakzewski,  ante,  848. 

For  authority  to  the  effect  that  an  order 
to  a  servant  will  not  justify  exposure  to 
imminent  and  obvious  peril,  see  case  note  to 
rhoctflw  O.  &  G.  R.  Co.  V.  Jones,  ante,  837. 
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erred  in  sustaining  a  general  demurrer  to 
the  plaintiff's  petition.    He  allied  that  he 
received  permanent  physical  injuries  while 
in  the  service  of  the  defendant  railroad  com- 
pany in  the  capacity  of  fireman  and  brake- 
man  on  its  road,  which  extends  from  Cra^Y- 
ford  to  Lexington,  in  this  state.    He  further 
alleged  that  he  was  under  the  direction  and 
subject  to  the  control  of  another  of  the  com- 
pany's employees,  who  acted  both  as  con- 
ductor and  engineer  upon  the  only  train  op- 
erated on  that  road,  and  that  it  was  his  duty 
to  fire  the  engine,  and  also  to  leave  it  at  cer- 
tain   points    along    the    line    in    order    to 
apply  the  brakes  to  the  train,  which  was  a 
train  for  the  carrying  of  both  freight  and 
-passengers.    As  to  the  circumstances  under 
which  he  received  his  injuries,  his  petition 
furnishes  the  following  account:    In  coming 
from  Crawford  to  Lexington  there  is,  near 
the  latter  station,  a  considerable  down  grade, 
which  makes  it  necessary  that  the  brakes 
on  the  train  should  be  applied  in  order  to 
bring  it  to  a  stop  at  that  station  without  in- 
jury to,  or  strain  on,  the  engine  or  other 
machinery, — especially  when  the  train  is  in 
part  made  up  of  freight  cars  or  cars  other 
than  the  regular  passenger  coach;  the  train 
not  being  equipped  with  air  brakes.    When 
freight  cars  were  attached  between  the  en- 
gine and  the  passenger  coach,  it  was  the 
plain tiff^s  duty  to  leave  the  engine  at  this 
point  while  the  train  was  in  motion,  step- 
ping from  the  engine  to  the  ground,  and  then 
to  get  upon  the  platform  of  the  passenger 
coach  while  the  train  was  still  in  motion, 
and  there  apply  the  brakes.     He  had  been 
working  on  the  road  in  the  dual  capacity  of 
fireman  and  brakeman  for  several  years.   On 
the  day  of  the  injury  several  heavy  cars  were 
attached  to  the  engine  in  front  of  the  pas- 
senger coach,  and,  when  the  train  was  com- 
ing down  the  decline  or  down  grade  near 
Lexington,  the  plaintiff,  in  the  performance 
of  his  aforesaid  duties  and  in  obedience  to 
the  orders  of  his  superior,  who  had  charge 
of  the  train  and  authority  to  give  such  or- 
ders, undertook  to  alight  from  the  engine 
to  get  upon  the  platform  of  the  passenger 
coach  to  apply  the  brakes.    He  stepped  from 
the    engine   to   the   ground,   and   then   at- 
tempted to  get  on  the  platform  of  the  pas- 
senger  ooach    as   it   approached,    but   was 
thrown  violently  to   the  ground,  and  the 
coach  ran  over  one  of  his  feet.    The   "train, 
when  he  undertook  to  board  the  same,  was 
moving  at  an  unusually  high  rate  of  speed 
at   this   point,   though   petitioner   was  not 
aware  of  such  unusual  or  dangerous  rate  of 
speed,"  and  "just  at  that  time  passengers 
came  out  upon  the  platform  of  said  passen- 
ger coach,  and  even  upon  the  bottom  steps 
of  the  same,  and  in  the  way  of  petitioner, 
as  he  undertook  to  perform  said  duties  and 
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to  obey  said  orders."  The  plaintiff  alleged 
that  "the  failure  of  said  company  to  equip 
said  train  with  air  brakes,  the  requiring  of 
petitioner  to  alight  from  and  to  board  a 
moving  train,  the  running  of  such  train  at 
such  dangerous  rate  of  speed,  knowing  that 
petitioner  was  required  to  perform  these 
duties,  and  the  allowing  of  passengers  to 
occupy  the  steps  of  the  platform  of  the  pas- 
senger coach,  under  such  circumstances,  was 
each  gross  negligence  in  said  company;  and 
that  his  said  injuries  are  the  direct  result 
of  said  negligence,  and  due  in  no  way  to  any 
fault  or  negligence  on  his  part."  Plaintiff 
was  a  strong,  healthy  man,  thirty-two  years 
of  age. 

Messrs.  Haires  Cloud  and  Joel  Cloud  for 
plaintiff  in  error. 

Messrs.  Joseph  B.  Cnmming  and  Bryan 
Cumming,  for  defendant  in  error: 

Au  employee  assumes  the  risks  connected 
with  the  employer's  known  and  habitual 
method  of  carrying  on  its  business,  though 
there  might  be  some  safer  method. 

Bailey,  Master's  Liability  for  Injuries  to 
Servant,  §  143;  Tuttle  v.  Detroit,  O.  H.  & 
M.  R.  Co.  122  U.  S.  189,  30  L.  ed.  1114,  7 
Sup.  Ct.  Rep.  1166;  Noble  v.  Jones,  103  Oa. 
584,  30  S.  E.  535;  Stubbs  v.  Atlanta  Cotton- 
Seed  Oil  Mills,  92  Ga.  495,  17  S.  E.  746: 
Schnibbe  v.  Central  R.  &  Bkg.  Co.  86  Oa. 
592,  11  S.  E.  876. 

It  was  plaintiff's  duty  to  know  if  his  ordi- 
nary powers  of  observation  would  have  en- 
lightened him. 

Worlds  ▼.  Georgia  R.  Co.  99  Ga.  283,  25 
S.  E.  646;  Whatley  v.  Maoon  &  N.  R.  Co.  104 
Ga.  764,  30  S.  E.  1003 ;  Roul  v.  East  Tennes- 
8ee.  V.  &  G.  R.  Co.  86  Ga.  197.  11  S.  E.  558. 

The  proximate  cause  was  the  intervening, 
independent  agency  of  the  passenger,  who 
came  out  on  the  platform  of  said  passenger 
coach,  even  upon  the  bottom  step  of  the 
same,  and  in  the  way  of  petitioner  as  he 
undertook  to  perform  said  duties  and  to 
obey  said  orders. 

Ham  V.  Georgia  R.  &  Bkg.  Co.  97  Ga.  411, 
24  S.  E.  152;  Western  A  A.  R.  Co.  v.  Bailey, 
105  Ga.  100,  31  S.  E.  647 :  Central  R.  Co.  v. 
Price,  106  Ga.  176,  43  L.R.A.  402,  71  Am.  St. 
Rep.  246,  32  S.  E.  77 ;  Brimberry  v.  Savan- 
nah, P.  4  W.  R.  Co.  78  Ga.  641,  3  S.  E.  274. 

Mr.  Hamilton  McWhorter,  Jr.,  also  for  de- 
fendant in  error. 

Candler,  J.,  delivered  the. opinion  of  the 
court: 

The  plaintiff,  a  man  of  mature  years,  had 
been  in  the  service  of  the  defendant  company 
for  a  number  of  years,  engaged  in  perform- 
ance of  the  perilous  duties  assigned  to  him. 
If  his  master  wrongfully  called  upon  him 
4L1LA.(N.S.) 


*'to  alight  from  and  to  board  a  moving  train" 
running  at  an  obviously  dangerous  speed,  he 
should  have  declined  to  obey.  Having  vol- 
untarily assumed  the  risk  incident  to  the 
discharge  of  services  which  were  obviously 
attended  with  danger,  he  effectually  cut  him- 
self off  from  holding  the  company  account- 
able for  any  injury  he  may  thus  have 
brought  upon  himself.  He  cannot  excuse 
his  voluntary  assumption  of  the  risk  on  the 
occasion  referred  to  in  his  petition  by  say- 
ing that  a  servant  of  the  company,  who  was 
his  superior  in  authority,  ordered  him  to 
jump  from  the  moving  engine  and  board  the 
passenger  coach  while  the  train  was  still  in 
motion.  He  was  merely  ordered  by  his  su- 
perior to  do  what  he  had  engaged  himself 
to  the  company  to  do.  Besides,  if  the  order 
was  an  improper  one  because  it  exposed  him 
to  imminent  peril,  he  should  haVe  declined 
to  execute  it;  the  danger  being  as  apparent 
to  him  as  to  his  superior. 

The  train  was  not  supplied  with  air  brakes. 
This  omission  was  not,  as  matter  of  law,  a 
negligent  failure  of  duty  which  the  company 
was,  relatively  to  him,  bound  to  perform. 
A  railway  company  is  under  no  duty  to 
equip  its  trains  with  the  latest  an«l  most 
approved  appliances,  and  the  plaintiff  dor^i 
not  undertake  to  assert,  as  matter  of  fact, 
that  reasonably  safe  equipment  necessarily 
includes  the  adoption  and  use  of  air  brakes. 
Even  were  this  otherwise,  the  petition  dis- 
closes that  the  plaintiff  knew  that  air  brakes 
were  not  supplied  by  his  master,  and  it  was 
for  this  very  reason  that  he  was  called  on 
by  the  company  to  perform  the  perilous  feat 
of  jumping  from  the  engine  in  order  to  apply 
the  hand  brakes  upon  the  rear  of  the  train. 
He  remained  in  its  service,  well  knowing  of 
such  increased  risk,  if  any,  to  which  the 
failure  to  equip  the  train  with  air  brakes 
subjected  him,  and  is  therefore  not  now  in  a 
position  to  complain  that  the  company  dis- 
regarded its  duty  to  him  to  furnish  reason- 
ably safe  appliances.  He  accepted  this  in- 
creased risk,  if  there  was  one,  instead  of  re- 
fusing to  imperil  his  life  by  the  continual 
use  of  appliances  which  were  inadequate  to 
the  emergencies  of  the  enterprise  in  which 
he  engaged. 

Passengers  came  out  upon  the  platform, 
even  occupying  the  bottom  steps  of  the  coach, 
and  were  in  the  way  of  the  plaintiff  when 
he  attempted  to  board  it.  That  the  defend- 
ant company  was  negligent  in  "the  allowing 
of  passengers  to  occupy  the  steps  of  the  plat- 
form of  the  passenger  coach,  under  such  cir- 
cumstences,"  is  a  bare  conclusion  of  the 
pleader,  unsupported  by  the  allegation  of 
any  fact  or  circumstance  going  to  show 
wherein  the  company  was  remiss  in  perform- 
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ing  any  duty  which  it  owed  to  the  plaintiff. 
It  is  not  negligence  per  se  to  fail  to  main- 
tain such  a  surveillanoe  over  passengers  as» 
to  render  it  impossible  for  them  to  get  in  the 
way  of  the  employees  whom  a  railway  com- 
pany engages  to  operate  one  of  its  trains 
What  precautions  in  this  regard  were,  oi 
were  not,  observed  by  the  defendant,  cannot 
be  learned  from  the  pleadings;  nor  does  the 
petition  disclose  that  the  plaintiff  was  not 
familiar  with  the  habits  of  passengers,  under 
the  regulations  adopted  by  the  carrier, 
touching  their  remaining  within  the  coach 
while  en  route;  nor  that  he  did  not  have  as 
much  reason  as  did  his  superior  to  appre- 
hend that  they  might  leave  their  seats  and 
go  out  upon  the  platform,  where  they  might 
get  in  his  way  when  he  attempted  to  board 
the  moving  coach.  Be  does  not  even  assert 
that  he  did  not  at  the  time  know  of  their 
presence,  or  that  he  had  no  opportunity  of 
seeing  them  and  noting  their  position  before 
he  undertook  to  mount  the  steps  ^  uor  does 
he  in  any  way  attempt  to  negative  want  of 
care  on  his  part  in  assuming  the  risk  of 
boarding  the  train  while  they  were  standing 
on  the  steps  in  his  way.  For  aught  that  ap- 
pears, the  company  was  not  responsible  for 
their  presence  there,  and  the  plaintiff,  though 
aware  of  their  presence,  deliberately  took 
the  chance  of  probable  injury  in  voluntarily 
endeavoring  to  board  the  train  under  the  cir- 
cumstances. 

It  was,  he  explains,  at  that  time  "moving 
at  an  unusually  high  rate  of  speed,"  though 
he  "was  not  aware  of  such  unusual  or  dan- 
gerous rate  of  speed."  Why  he  was  unaware 
that  the  train  was  running  at  an  unusual, 
and  even  a  dangerous,  rate  of  speed,  is  not 
disclosed.  Accustomed,  as  he  was  daily, 
to  performing  the  hazardous  task  of 
jumping  off  the  engine  and  swinging  onto 
the  rear  of  the  train  while  it  con- 
tinued its  journey,  he  should  have  of- 
fered at  least  some  excuse  for  not  observing 
the  speed  of  the  train  and  realizing  the 
danger  of  attempting  to  board  it.  If  the 
engineer  was  chargeable  with  knowledge 
that  the  train  was  running  at  an  unusual 
rate  of  speed,  it  would  seem  that  the  plain- 
tiff ought  as  well  to  have  known  this  fact. 
The  danger  present  was  different  only  in  de- 
gree from  that  which  he  engaged  himself 
to  daily  igpnore.  One  who  knowingly  engages 
to  do  what  no  prudent  man  ouf^lit  to  risk 
his  life  in  endeavoring  to  accomplish  can- 
not, if  injury  ensues,  rely  upon  the  law  to 
throw  around  him  the  protection  of  a  fiction 
that  his  employer  impliedly  undertook  to 
take  steps  to  minimize  the  hazard  assumed, 
— at  least  to  the  extent  of  making  perform- 
ance possible. 

For  the  reasons  above  stated,  we  concur 
with  the  trial  judge  in  the  view  that  the 
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plaintiff's  petition  did  not  set  forth  a 
of  action. 
Judgment  affirmed. 

All  the  Justices  concur. 


VERMOIVT  SUPREME  COURT. 

SAMUEL  JOHNSON 

▼. 

BOSTON  &  MAINE  RAILROAD. 

(—  Vt  — ,  e2  AtL  102L) 

Assumption  by  servant  of  risk  of  master's 
negligence. 

1.  A  brakeman,  knowing  from  the  be- 
ginning of  a  trip  that  the  engine  draw- 
ing the  train  is  leaking  steam  badly,  and 
that  ail  the  ens^ines  on  the  road  are  in  bad 
condition  in  this  respect,  assumes  the  risk 
of  being  choked  by  the  steam  in  passing  un- 
der a  low  bridge  of  which  he  knows,  so  that 
he  cannot  hold  the  company  liable  for  in- 
juries caused  by  raising  his  head  to  es- 
cape such  steam  while  passing  under  the 
bridge. 

Same — low  bridge. 

2.  A  brakeman  on  a  railroad  assumes 
the  risk  of  injury  from  a  low  bridge  and 
ice  hanging  therefrom,  which  to  his  knowl- 
edge is  a  usual  condition. 

Fellow  servant — ^fireman  and  brakeman. 

3.  A  brakeman  on  a  railroad  cannot  hold 
the  company  liable  for  injuries  caused  by 
the  negligent  act  of  the  fireman  in  throwing 
coal  into  the  fire  box  on  a  down  grade, 
causin^i^  a  dense  cloud  of  smoke  and  gas  to 
be  emitted,  so  as  to  choke  him  and  render 
him  unable  to  avoid  contact  with  a  low 
bridge;  since  it  is  the  act  of  a  fellow  aerr- 
ant. 

(February  2,  1906.) 

EXCEPTIONS  by  plaintiff  to  a  ruling  of 
the  Windsor  County  Court  directing  a 
verdict  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  E.  Stevens  and  Frank  Plum- 
ley,  for  plaintiff: 

The  defendant  company  was  negligent  in 
allowing  the  engine  to  remain  out  of  repair. 

Carbine  v.  Bennington  &  R.  R.  Co.  61  Vt. 
351,  17  Atl.  491. 

A  servant  does  not  assume  extraordinary 
risks. 

Bancroft  v.  Boston  A  M.  R.  Co.  67  N.  II. 


Note. — ^As  to  the  assumption  of  the  ristc 
of  dangers  caused  by  the  negligence  of  the 
master  when  they  are  obvious  to  the  serv- 
ant, see  case  note  to  McCormick  Harvest- 
ing Mach.  Co.  V.  Zakzewski,  anfe,  848b 
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466,  30  Atl.  409;  Toung  v.  Boston  &  M.  R. 
Co.  69  N.  H.  366,  41  Atl.  268;  Allen  v.  Bos- 
ton A  M.  R.  Co.  69  N.  H.  272,  39  Atl.  978; 
Goldthwait  v.  Haverhill  A  G.  Street  R.  Co. 
160  Mass.  554,  36  N.  E.  486;  Carbine  v. 
Bennington  &  R.  R.  Co.  61  Vt.  352,  17  Atl. 
491;  Story  v.  Concord  &  M.  R.  Co.  70  N. 
H.  370,  48  Atl.  288;  Leazotte  v.  Boston  &  M. 
R.  Co.  70  N.  H.  6,  45  Atl.  1084;  Deraars  v. 
Glen  Mfg.  Co.  67  N.  H.  406,  40  Atl.  902; 
Davidson  v.  Cornell,  132  N.  Y.  228,  30  N.  E. 
673;  Smith  v.  Baker  [1891]  A.  C.  325;  Shaw 
V.  Sheldon,  103  N.  Y.  667,  9  N.  E.  183. 
Messrs.  Hunton  &  Stickney,  for  defendant: 
If,  with  knowledge  of  the  danger  caused  by 
his  employer's  breach  of  duty,  a  servant  con- 
tinues to  work,  the  increased  danger  be- 
comes an  incident  of  the  service,  which  he 
assumes. 

Carbine  v.  Bennington  &  R.  R.  Co.  61 
Vt.  348,  17  Atl.  491;  Gibson  v,  Erie  R.  Co. 
63  N.  Y.  449,  20  Am.  Rep.  552 ;  DeForest  v. 
Jewett,  88  N.  Y.  264:  Buzzell  v.  Laconia 
Mfg.  Co.  48  Me.  113,  77  Am.  Dec.  212;  Bay- 
lor V.  Delaware,  L.  &  W.  R.  Co.  40  N.  J.  L. 
23,  29  Am.  Rep.  208;  Baltimore  &  O.  R.  Co. 
V.  titricker,  51  Md.  47,  34  Am.  Rep.  291; 
Devitt  V.  Pacific  R.  Co.  50  Mo.  302;  Smith  v. 
St.  Louis,  K.  C.  &  N.  R,  Co.  69  Mo.  32,  33 
•Am.  Rep.  484;  Cagney  v.  Hannibal  &  St.  J. 
R.  Co.  69  Mo.  416;  Ladd  v.  New  Bedford  R. 
Co.  119  Mass.  412,  20  Am.  Rep.  331;  Bum- 
bam  v.  Concord  &  M.  R.  Co.  68  N.  H.  567, 
44  Atl.  750;  Young  v.  Boston  &  M.  R.  Co. 
69  N.  H.  356,  41  Atl.  268;  Hardy  v.  Boston  A 
M.  R.  Co.  68  N.  H.  523,  41  Atl.  179;  Allen 
▼.  Boston  &  M.  R.  Co.  69  N.  H.  271,  39  Atl. 
978;  Bumham  ▼.  Concord  R.  Co.  69  N.  H. 
280,  45  Atl.  663;  Deschenes  v.  Concord  & 
li.  R.  Co.  69  N.  H.  285,  45  AtL  467. 

Powers,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  seeks  damages  for  injuries 
sustained  i^  the  defendant's  service  at  Leba- 
non, New  Hampshire,  on  January  2,  1902. 
At  that  time  he  was,  and  for  more  than 
eleven  years  prior  thereto  had  been,  em- 
ployed by  the  defendant  as  a  freight  brake- 
man,  running  usually  between  Concord,  New 
Hampshire,  and  White  River  junction,  Ver- 
mont. During  all  that  time  there  had  been 
maintained  at  Lebanon  an  overhead  bridge 
spanning  the  defendant's  track,  so  low  as  to 
endanger  one  passing  under  it  on  the  top 
of  a  freight  car  and  compel  him  either  to 
descend  between  the  cars  or  lie  flat  upon 
the  car  to  escape  its  perils.  On  the  day 
named  the  plaintiff's  train  reached  Lebanon 
between  8  and  9  o'clock  in  the  evening.  It 
was  a  moonlight  night,  and  freezing.  From 
Lebanon  toward  White  River  junction  the 
defendant's  road  is  descending,  and,  agree- 
ably to  the  defendant's  rule,  the  plaintiff 
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was  at  his  post  on  top  of  the  fourth  car  from 
the  engine  as  the  train  left  the  station  at 
Lebanon  and  approached  this  dangerous 
bridge.  The  plaintiff  knew  all  about  the 
bridge  and  its  dangers,  and  being  then  mind- 
ful of  its  perils,  in  conformity  with  a  cus- 
tom which  he  had  observed  during  the  entire 
period  of  his  employment  on  the  road,  as 
the  train  approached  the  bridge,  he  lay  face 
downward  prone  upon  the  car,  that  he  might 
pass  under  in  safety.  He  was  surrounded 
with  a  cloud  of  smoke  and  steam  so  dense  as 
to  completely  envelop  him  and  cut  off  his 
view  of  objects  about  him,  and,  being  choked 
by  the  smoke,  steam,  and  gas  from  the  en- 
gine, he  raised  his  head  to  catch  breath,  and 
came  into  violent  contact  with  the  bridge  it- 
self, or  the  ice  dep^ding  therefrom,  and  was 
severely  injured.  A  verdict  was  directed  for 
the  defendant  in  the  court  below,  and  to  that 
direction  the  plaintiff  excepted. 

This  accident  happened  in  New  Hamp- 
shire, but  we  need  not  pause  to  consider 
whether  we  are  to  apply  the  law  of  that  state 
or  our  own;  for,  upon  the  questions  raised 
by  this  record,  their  decisions  are  in  entire 
accord  with  ours.  The  law  of  the  case  is 
found  in  the  rule,  variously  stated  in  the 
different  cases,  but,  so  far  as  applicable  here, 
amounting  to  this:  The  servant  assumes, 
not  only  the  risks  ordinarily  incident  to  his 
employment,  but  such  unusual  and  extraor- 
dinary risks  as  he  knows  and  comprehends. 
Skinner  v.  Central  Vermont  R.  Co.  73  Vt. 
336,  50  Atl.  1099;  Morrisette  v.  Canadian 
P.  R.  Co.  74  Vt.  232,  52^  Atl.  520;  Kilpat- 
rick  ▼.  Grand  Trunk  R.  Co,  74  Vt.  288,  93 
Am.  St.  Rep.  887,  62  Atl.  531 ;  I^eazotte  v. 
Boston  A  M.  R.  Co.  70  N.  H.  6,  45  Atl.  1084 ; 
Bumham  v.  Concord  &  M.  R.  Co.  68  N.  H. 
567,  44  AtL  750.  So  it  is  that  a  servant, 
when  in  the  course  of  his  enmlovment  a 
special  and  obvious  Hik  is  presented  to  him, 
—one  not  ordinarily  incident  to  the  business, 
— may,  as  a  rule,  decline  to  accept  it;  but,  if 
he  choose  to  encounter  it,  he  assumes  it. 
And  this  is  so,  though  the  risk  arises  from 
the  negligent  performance  of  the  master's 
duties.  Talbot  v.  Sims  (Pa.)  62  Atl.  107; 
Missouri  Furnace  Co.  ▼.  Abend,  107  111.  44, 
47  Am.  Rep.  425.  This  case,  then,  so  far 
as  the  dangers  arising  from  the  low  bridge 
are  concerned,  comes  within  the  decisions  in 
Carbine  v.  Bennington  &  R.  R.  Co.  61  Vt. 
348,  17  Atl.  491;  Allen  v.  Boston  &  M.  R.  Co. 
69  N.  H.  271,  .39  Atl.  978.  and  many  such 
cases.  For  the  plaintiff  knew  all  about  the 
bridge  and  the  dangers  arising  from  it,  and 
by  continuing  in  the  service  had  assumed 
these  as  among  those  incident  to  his  em- 
ployment. Indeed,  this  proposition  is  not 
seriously  questioned;  but  the  plaintiff  in- 
sists that  he  was  at  the  time  of  the  accident 
subjected  to  an  unusual  cuid  extraordinaiy 
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hazard,  in  that  the  engine  hauling  this  train 
was  defective,  and  leaked  steam  in  extraor- 
dinary volume;  that  this  was  a  condition 
which  ought  not  to  have  existed,  and  would 
not  have  existed  but  for  the  negligence  of 
the  defendant,  and  consequently  was  not  a 
danger  assumed  by  him;  and  that  this  con- 
dition was  a  proximate  cause  of  the  injury, 
and  affords  a  legal  basis  for  a  recovery. 
And  so  it  does,  unless,  as  we  have  seen,  the 
condition  and  its  dangers  were  known  to  and 
voluntarily  incurred  by  him.  That  the  con- 
dition of  this  locomotive  was  as  plaintiff 
claims,  and  thai  such  condition  resulted 
from  the  negligence  of  the  defendant,  is  not 
denied.  But  the  record  shows  that  its  con- 
dition had  been  the  same  in  respect  to  leak- 
ing steam  in  unusual  quantities  all  the  way. 
from  Concord.  Not  only  that,  but  it  appears 
that  the  engines  generally  on  the  defendant's 
road  were  in  bad  condition  in  the  respect  in- 
dicated at  the  time  of  this  accident.  All  this 
was  known  by  the  plaintiff.  The  risk  of  be- 
ing blinded  and  choked  by  the  usual  volume 
of  smoke  and  steam  necessarily  emitted  from 
the  locomotive  while  passing  under  the  low 
bridge  was  one  of  the  ordinary  hazards  of 
the  service.  Hardy  v.  Boston  &  M.  R.  Co. 
68  N.  H.  536,  41  Atl.  179.  The  increased 
danger  arising  from  an  en«Tine  leaking  un- 
usual quantities  of  steam  wns  as  obvious  to 
the  plaintiff  as  to  the  defendant;  and  it 
must  be  held  that  the  plaintiff,  by  continu- 
ing in  the  service  with  full  knowledge,  as- 
sumed the  increased  hazard, — that  of  pass- 
ing under  a  dangerously  low  bridge  while  en- 
veloped in  an  unusual  cloud  of  steam  emit- 
ted from  a  leaky  engine. 

It  is  further  insisted  by  the  plaintiff  that 
there  was  evidence  in  the  case  tending  to 
show  that  the  plaintiff  was  struck  by  the 
ice  depending  from  the  bridge,  and  that  thiR 
affords  evidence  of  the  defendant's  negligence 
sufficient  to  sustain  a  recovery.  The  only 
evidence  on  this  subject  was  the  statement 
of  the  plaintiff  to  the  effect  that  he  thought 
that  he  was  struck  by  the  ice  on  the  bridge, 
and  there  is  nothing  in  the  record  to  show 
whether  this  opinion  was  well  foimded  or 
otherwise.  Nor  is  there  anything  in  the 
record  tending  to  show  that  the  condition  in 
this  respect  at  the  time  of  the  accident  was 
unusual.  For  aught  that  appears,  it  was 
usual  for  ice  to  form  on  the  bridge  as  it  had 
that  night.  It  was  incumbent  on  the  plain- 
tiff to  show  this, — to  show  an  unusual  con- 
dition,— for  the  ordinary  condition  in  this 
respect  was,  like  the  others,  covered  by  his 
assumption  of  risk.  Nor  would  the  negli- 
gence of  the  fireman,  if  any,  in  throwing  into 
the  boiler  fresh  coal  on  a  down  grade  while 
the  brakemen  hod  to  be  on  top  of  the  cars, 
contrary  to  the  custom  of  the  fireman,  there- 
by causing  a  dense  volume  of  smoke  and  gas 
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to  be  emitted,  avail  the  plaintiff.    For  fSiis 
would  be  the  negligence  of  a  fellow  servant, 
not  shown  to  have  been  incompetent,  whidi 
could  not  form  the  basis  of  a  recovery. 
Judgment  affirmed. 


DELAWARE  SUPREME  COURT. 

EDGE   MOOR  IRON    OOMPANT»  PUL   fa 
Err., 

V. 

BROWN   HOISTING   MAGHINERT   OOM- 
PANY. 

(-.  DeL  ~,  62  AtL  1064.) 

Recoupment— dAmaget  for  breach  of  war- 
ranty of  machinery. 

A  purchaser  of  machinery  cannot  re- 
coup against  the  purchase  price  the  amount 
which  he  has  been  compelled  to  pay  for 
personal  injuries  to  a  servant  because  the 
machinery  did  not  fulfil  its  warranty. 

1 
(January    16,   1906.) 

ERROR  to  the  Superior  Court  for  New  Cas- 
tle County  to  review  a  judgment  refus- 
ing to  permit  defendant  to  recoup  certain 
damages  in  an  action  for  the  purchase  price 
of  machinery.    Affirmed- 

The  facts  are  stated  in  the  opinion. 

Mr.  William  S.  Hilles,  for  pUintiff  in 
error: 

Having  warranted  the  crane  in  the  con- 
tract of  purchase,  and  the  suit  being  found- 
ed upon  that  contract,  the  defendant  in  such 
action  is  entitled  to  recoup  all  damages 
which  it  can  show  accrued  to  it  by  reason 
of  the  breach  of  the  warranty. 

Mowbray  v.  Merryweather  [1895]  2  Q.  B. 
040;  Tyler  v.  Moody,  111  Ky.  191,  54  LJI.A. 
417,  98  Am.  St.  Rep.  406,  63  S.  W.  433;  3 
Sutherland,  Damages,  $  675;  Dushane  v. 
Benedict,  120  U.  S.  630,  30  L.  ed.  810,  7 
Sup.  Ct.  Rep.  696;  Dunn  ▼.  tJvalde  Asphalt 
Paving  Co.  175  N.  Y.  214,  67  N.  E.  439; 
Bixby  V.  Parsons,  49  Oonn.  483,  44  Am.  Rep. 


Case  Note. — Sale;  recoupment,  in  an  ac- 
tion for  purchase  price  of  machine,  of  dam- 
ages on  account  of  personal  injuries  due  to 
defective  construction. — Diligent  search  has 
failed  to  reveal  any  other  case  involving  the 
question  whether,  in  an  action  for  the  pur- 
chase price  of  machinery,  the  defendant  can, 
by  way  of  recoupment,  set  out  damages  for 
personal  injuries  to  himself  and  others 
caused  by  the  defective  construction  of  the 
machinery.  The  question  of  substantive 
law,  whether  a  recovery  can  be  had  for  per- 
sonal injuries  in  an  action  for  breach  of 
warranty,  is  considered  in  Birdsinger  v.  Mc- 
Cormick  Harvesting  Mach.  Co.  3  L.R.A(N. 
S.)  1047,  and  the  case  note  appended  there- 
to. 
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246;  Brigham  v.  Hawley,  17  111.  38;  Bur- 
roughs V.  Clancey,  53  111.  30;  Scott  v.  Ken- 
ton, 81  111.  96;  Smith  v.  Compton,  3  Barn. 
&  Ad.  407;  Tindall  v.  Bell,  11  Mees.  &  W. 
228;  Swansey  v.  Chace,  IG  Gray,  303. 

Messrs.  Saulsbnry,  Ponder,  &  Curtis,  for 
defendant  in  error: 

A  vendee  of  a  machine  sold  and  delivered, 
when  sued  for  the  price,  cannot  recoup  as 
damages  for  breach  of  a  warranty  money 
paid  to  an  employee  of  the  vendee,  injured  by 
the  machine  while  operating  it. 

Ovington  v.  M'Vicar,  2  Macph.  Sc.  Sess. 
Cas.  1066;  Kiddle  v.  Lovett,  L.  R.  16  Q.  B. 
Div.  605. 

Defendant  cannot  recoup  any  sum  paid  on 
account  of  the  injury  if  the  defendant  itself 
was  not  liable  to  the  servant  for  the  injury. 

Roughan  v.  Boston  &  L.  Block  Co.  161 
Mass.  24,  36  N.  E.  461;  Kiddle  v.  Lovett, 
supra. 

WHierc  the  instrumentality  which  has  in- 
jured the  sei-\'ant  has  been  newly  bought  by 
the  muster,  the  master  is  not  liable  to  the 
servant,  if  the  seller  was  a  reputable  manu- 
facturer and  the  instrument  had  no  defects 
which  were  discernible  by  a  reasonable  in- 
spection. 

1  Labatt,  Mast.  &  S.  153,  p.  323;  2  Bailey, 
Personal  Injuries  Relating  to  Master  & 
Servant,  §  2658,  p.  880;  Reynolds  v.  Mer- 
chants' Woolen  Co.  108  Mass.  501,  47  N.  E. 
400;  Roughan  v.  Boston  &  L.  Block  Co. 
supra. 

There  is  no  implied  warranty  in  favor  of  a 
third  person  not  a  party  to  the  contract. 

2  Benjamin,  Sales,  p.  659;  Longmeid  v. 
Holliday,  6  Exch.  761 ;  Huset  v.  J.  I.  Case 
Threshing  Mach.  Co.  61  L.R.A.  303,  57  C.  C. 
A.  237,  120  Fed.  865;  McCaffrey  v.  Moss- 
berg  &  G.  Mfg.  Co.  23  R.  I.  381,  55  L.R^. 
822,  91  Am.  St.  Rep.  637,  50  AU.  651. 

Boyce,  J.,  deliv^ed  the  opinion  of  the 
court: 

The  plaintiff  brought  an  action  of  assump- 
sit against  the  defendant  to  recover  an  al- 
leged balance  due  on  the  price  of  a  10-ton 
traveling  crane,  sold  to  the  defendant,  as 
averred,  with  a  warranty,  together  with 
certain  other  items  set  forth  in  the  bill  of 
particulars  filed.  The  defendant  sought  to 
avail  itself  of  breach  of  warranty  as  a  de- 
fense by  way  of  recoupment.  The  plaintiff 
filed  a  general  demurrer  to  the  notice  of  re- 
coupment. The  court  below  sustained  the 
<Iemurrer  as  against  the  claim  of  the  de- 
fendant for  special  damages  set  up  in  the 
notice  of  recoupmeht.  The  defendant  elect- 
ed to  take  a  final  judgment.  And  the  case 
comes  before  this  court  on  a  writ  of  error 
sued  out  by  the  defendant.  Briefly  stated, 
the  defendant  claims  that  the  crane,  having  i 
been  put  in  use  by  it  at  its  yards,  with  one  ' 
4XJLA.(N.S.) 


of  its  servants  on  it  for  the  purpose  of  oper- 
ating it,  upset  by  reason  of  the  failure  to 
perform  the  service  which  it  had  been  war- 
ranted to  do,  and  killed  the  servant.  And 
the  defendant  avers  that  it  was  forced  to 
and  did  pay  to  the  widow  of  the  deceased 
servant  (without  suit  or  consent  of  the 
plaintiff)  the  sum  of  $2,734.90  as  damages, 
and  also  paid  other  items  for  repairs,  etc., 
of  the  crane. 

The  chief  question  raised  by  the  assign- 
ment of  errors,  and  the  only  one  which  we 
will  now  consider,  is  whether  the  facts  set 
forth  in  the  notice  of  recoupment  respecting 
the  special  damages  alleged  to  have  been 
paid  by  the  defendant  to  the  widow  of  the 
deceased  servant  entitled  the  defendant  to 
set  up  such  special  damages  by  way  of  re- 
coupment in  reduction  of  the  claim  sued 
upon  by  the  plaintiff. 

That  part  of  the  notice  of  recoupment 
which  was  not  allowed  is  as  follows :  "The 
defendant  further  gives  notice  that  it  will, 
at  the  trial  of  the  above-entitled  cause, 
prove,  by  way  of  recoupment,  as  follows: 
That  the  said  crane  mentioned  in  the  dec- 
laration was  purchased  by  the  defendant 
from  the  plaintiff,  the  manufacturer  thereof, 
under  an  express  contract.  That  in  and  by 
the  said  contract  it  was  provided,  among 
other  things,  that  the  said  crane  on  a  track 
4  feet  8%  inches  gauge  would  have  power, 
strength,  and  stability  to  safely  handle  the 
following  loads  at  the  given  radii,  and 
would  swing  these  loads  through  a  full  cir- 
cle without  clamping  the  crane  to  the  track, 
and  would  move  the  same  along  tracks  with 
boom  in  any  position,  to  wit:  At  8-14  feet 
radius,  20,000  lbs.;  at  20  feet  radius,  13,800 
Tbs. ;  at  26 V2  feet  radius,  9,500  lbs.  And  that 
the  said  crane,  under  its  own  steam,  would 
have  the  functions  of  hoisting,  rotating,  and 
track  travel,  which  might  be  utilized  simul- 
taneously, with  full  load,  within  the  limits 
of  stability  noted  above  at  the  following 
speeds:  Hoisting,  full  load,  42^^  feet  per 
minute;  rotating,  full  load,  four  complete 
turns  per  minnte.  That  the  said  defendant, 
relying  upon  the  said  agreement  and  guar-  ■ 
anty  of  the  said  plaintiff,  purchased  the  said 
crane  and  put  the  same  in  use  at  its  yards 
at  Edge  Moor  in  New  Castle  county,  Dela- 
ware, to  wit,  on  or  about  the  Ist  day  of  Sep- 
tember, 1903.  That  at  the  time  aforesaid, 
and  place  aforesaid,  the  said  defendant,  rely- 
ing upon  Che  representations  and  warranty 
contained  in  the  said  contract  with  the  said 
plaintiff,  told  one  Horace  CDay,  who  was 
then  and  there  a  servant  in  the  employ  of 
the  said  company,  to  get  upon  the  said  crane 
for  the  purpose  of  operating  it.  That  the 
said  Horace  O'Day  was  unskilled  and  unfa- 
miliar with  the  said  crane  and  its  workings, 
but,  under  the  belief  and  reliance  of  this  de* 
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fendant  upon  the  warrantj  aforesaid,  he 
was  told  to  operate  the  said  crane,  and 
while  operating  it,  with  due  care  on  his 
part,  within  the  radii,  weight,  and  speed 
provided  in  the  said  contract  and  warranty, 
to  wit,  with  the  weight  of  about  10,800 
pounds,  with  a  boom  radius  of  about  20 
feet,  and  at  a  speed  of  less  than  four  rota- 
tions per  minute,  and  while  the  same  was 
being  operated  upon  a  track  of  4  feet,  8Vi 
inches,  gauge,  on  practically  level  ground, 
the  said  crane  upset,  thereby  killing  the  said 
Horace  O'Day,  who  was  then  and  there  in 
the  employ  of  the  said  defendant  as  afore- 
said. That  the  said  crane  upset,  and  the 
death  of  the  said  Horace  O'Day  was  caused 
by  and  due  to  the  fact  that  the  said  crace 
would  not,  as  aforesaid,  comply  and  come  up 
to  the  warranty  contained  in  the  said  agree- 
ment between  this  defendant  and  the  said 
plaintiff.  That  by  reason  of  the  premises 
the  said  defendant  then  and  there  became 
liable  to  pay,  and  was  forced  to  and  did  pay, 

to O'Day,  widow  of  the  said  Horace 

O'Day,  the  sum  of  $2,734.90  as  damages  for 
the  death  of  the  said  Horace  O'Day,  caused 
as  aforesaid,"  etc. 

The  doctrine  of  recoupment  v>^8  recog- 
nized and  allowed  at  common  law,  and  was 
and  is  applied  to  actions  whether  founded  in 
contract  or  in  tort,  but  it  is  limited  as  a  de- 
fense to  defeating  the  plaintiff's  action,  in 
whole  or  in  part.  The  doctrine  is  recognized 
by  the  courts  of  this  state.  Tomlinson  v. 
Quigley,  6  Houst.  (Del.)  168;  Shimp  v. 
Siedel,  6  Houst.  (Del.)  421,  and  other  cases. 

Recoupment  rests  on  the  principle  of  the 
desirability  of  avoiding  circuity  and  multi- 
plicity of  actions  by  allowing  the  defendant, 
at  his  election,  to  give  in  evidence  matters 
growing  out  of  the  same  transaction  by  way 
of  defense,  instead  of  requiring  a  cross-ac- 
tion, when  it  can  be  done  without  a  viola- 
tion of  principle  or  great  inconvenience  in 
practice;  but,  while  it  is  the  policy  of  our 
law  not  to  compel  "parties  to  bring  two  ac- 
tions, when,  Tt-ith  equal  convenience,  their 
rights  can  be  settled  in  one,  the  defendant 
may  not  set  up  his  claim  by  way  of  recoup- 
ment unless  it  would  be  just  and  practica- 
ble to  adjust  it  in  the  plaintiff's  action. 
Dorr  v.  Fisher,  1  Cush.  271 ;  Sawyer  v.  Wis- 
well.  9  Allen,  39;  Dushane  v.  Benedict,  120 
U.  S.  030.  30  L.  ed.  810,  7  Sup.  Ct.  Rep.  696; 
Johnson  v.  White  Mountain  Creamery  Asso. 
68  N.  H.  437.  73  Am.  St.  Rep.  «10,  36  Atl. 
13:  1  Sutherland.  Damages,  §§  172,  174. 

The  claim  or  damage  to  be  recouped  must 
be  a  valid  cause  of  action  for  which  a  sepa- 
rate suit  could  be  maintained,  and  must  not 
have  occurred  through  the  fault  or  negli- 
gence of  the  defendant.  1  Sutherland,  Dam- 
ages, {  174.  Whenever  the  defendant  is  per- 
mitted to  submit  his  claim  for  damages  as 
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a  subject  of  recoupment,  he  assumes  the 
burden  of  proof  in  respect  to  it,  and  no  re- 
covery can  be  had  for  any  balance  or  excess. 
And  the  defendant  will  be  barred  from  any 
other  suit  or  recoupment  for  such  balance 
or  excess  over  the  plaintiff's  daim.  1  Suth- 
erland, Damages,  8  172.  As  developed  and 
permitted  by  the  American  courts,  recoup- 
ment has  attained  a  wider  and  more  ex- 
tended application  than  in  England.  Very 
generally,  at  least,  if  not  altogether,  the 
courts  of  this  country  have  not  restricted  its 
application  to  cases  where  the  defendant 
may  recoup  his  damages  for  the  purpose  of 
affecting  the  value  of  the  goods  sold,  or  of 
the  ^vo^k  done;  but  they  have  allowed  the 
defendant  to  recoup  damages  suffered  by 
him  from  any  fraud,  breach  of  warranty,  or 
negligence  of  the  plaintiff,  growing  out  of 
and  relating  to  the  transaction  in  question, 
for  the  purpose,  as  we  have  already  indi- 
cated, of  avoiding  needless  delay  and  liti- 
gation. Dushane  v.  Benedict,  supra;  Har- 
rington V.  Stratton,  22  Pick.  510;  1  Suther- 
land, Damages,  §§  179,  180.  It  will  thus  be 
seen  that  a  defendant  is  now,  under  the  ex- 
pansion of  the  doctrine  of  recoupment,  per- 
mitted to  allege  and  prove  by  way  of  de- 
fense to  the  plaintiff's  action  that  which  was 
formerly  only  the  subject  of  a  cross  or  inde- 
pendent action. 

The  defendant's  claim  in  this  action  is 
based  on  the  assumed  liability  of  the  maker 
of  the  crane  for  the  personal  injuries  and 
death  of  the  defendant's  servant  while  is 
the  act  of  operating  the  crane.     This  pre- 
sents a  most  interesting  question,  and  one 
of   first  impression    in   this  state.     It  has 
arisen  and  has  been  adjudicated  in  other 
jurisdictions, — some  in  support  of,  and  oth- 
ers against,  such  liability.    But  we  have  bad 
no  case  cited  to  us,  and  we  have  found  none, 
where  the  defendant  in  the  action  has  sought 
to  avail  himself  of  special  damages,  such  as 
have  been  set  up  in  this  case,  by  way  of  re- 
coupment.    Without  intending  to  indicate 
any  opinion  as  to  the  liability  of  a  vendor 
for  personal  injuries  to  third  persons,  the 
vendee's  servants,  we  will  proceed  to  deter- 
mine whether,  in  the  judgment  of  the  court, 
recoupment  should  be  permitted  in  this  case. 
Whether  from  the  character  of  the  defend- 
ant's defense,  involvinc:  as  it  does,  amon? 
other  things,  its  liability  to  the  widow  of 
the  deceased  servant,  it  is  practicable  to  ad- 
just the  defendant's  claim  in  the  plaintiffs 
action.    There  is  in  the   defendant's  claim 
for  special  damages  the  element  of  fault  or 
negligence  on  its  part.   .And  while  damages 
arisinsr  from  negligence,  where  care,  activitr. 
and  diligence  are  required,  may  be  recouped. 
and  very  properly  so,  in  the  plaintiff's  action 
for  the  price  of  a  machine  we  think  it  wiB 
be  carrying  the  principle  of  recoupment  he- 
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yond  any  application  heretofore  allowed  if 
permitted  in  this  case.  The  claim  of  the 
wirlow  of  the  deceased  servant  necessarily 
rested  upon  the  negligence  of  the  defendant. 
And  whether  the  defendant  was  or  was  not 
liable  for  the  death  of  its  servant,  we  do  not 
think,  upon  principle  or  convenience  in  prac- 
tice, that  such  a  question  should  be  inves- 
tigated in  the  plaintiff's  action  under  a 
notice  of  recoupment.  And  we  hold  that 
damages  in  such  a  case,  if  recoverable  at  all, 
which  we  do  not  now  determine,  must  be  re- 
covered in  a  separate  action. 

The  judgment  of  the  court  below  is  af- 
firmed. 


LOmSIANA  SUPREME  COURT. 
E.  DENEGRE  MARTIN,  Appt., 

V. 

NICHOLSON     PUBLISHING     COMPANY, 
Limited,  Publishers  of  the  Picayune. 

(116  La.  979,  40  So.  376.) 

Libel — ^physician — ^pseudo  praise. 

The  cause  is  on  appeal  upon  an  ex- 
ception of  no  cause  of  action. 

As  the  record  is  made  up  at  this 
time,  the  inference  from  the  text  of  the 
article  complained  of,  under  the  asserted 
facts  and  circumstances,  leads  to  the  con- 
clusion that  plaintiff  should  be  heard  on  the 
merits. 

(January  2,   1906.) 

Hendnote  by  Bbeaux,  Ch.  J. 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Civil  District  Court  for  the  Parish 
of  Orleans  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  the  alleged 
publication  of  a  libel.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lapeyre,  Monroe,  As  Breazeale,  for 
appellant: 

Defendant  published  an  untruth  for  the 
deliberate  purpose  of  causing  damage,  whici 
untruth  actually  caused  the  damage  contem- 
plated.   This  is  actionable. 

Civil  Code,  art.  2316;  Spotomo  v.  Four- 
ichon,  40  La.  Ann.  423,  4  So.  71;  Harris  v. 
Minvielle,  48  La.  Ann.  915,  19  So.  925 ;  Staub 
V.  Van  Benthuysen,  36  La.  Ann.  467;  Weil 
V.  Israel,  42  La.  Ann.  961,  8  So.  826;  Morasse 
V.  Brochu,  161  Mass.  667,  8  L.RA.  526,  21 
Am.  St.  Rep.  474,  25  N.  E.  74;  Sullings  v. 
Shakespeare,  46  Mich.  408,  41  Am.  Rep.  166,9 
N.  W.  451 ;  Williams  v.  Davenport,  42  Miim. 
393,  18  Am.  St.  Rep.  519,  44  N.  W.  311; 
White  V.  Nicholls,  3  How.  266,  11  L.  ed.  5»1; 
Odgers,  Libel  A  Slander,  Bigelow's  ed.  1881, 
♦♦  89-91 ;  Elmergreen  v.  Horn,  115  Wis.  385, 
91  N.  W.  973;  Bentley  v.  Reynolds,  1  Mc- 
MuU.  L.  16,  36  Am. 'Dec.  251,  Hardin  v. 
Harshfield,  11  Ky.  L  Rep.  638,  12  S.  W.  779, 
Barnes  v.  Trundy,  31  Me.  321;  White  v.  Car- 
roll, 42  N.  Y.  161,  1  Am.  Rep.  503;  Stewart 
V.  Swift  Specific  Co.  76  Ga.  284,  2  Am.  St. 
Rep.  40;  McBride  v.  Ellis,  9  Rich.  L.  313,  67 
Am.  Dec.  553;  Townshend,  Slander  &  Libel, 
2d  ed.  p.  103. 

Injuries  to  one's  feelings  and  social  stand- 
ing are  a  legitimate  ground  of  action  for 
reasonable  indemnity. 


Case  Note. — ^Laudatory  or  ironical  article 
as  libel. — The  case  of  Majitin  v.  Nicholson 
Pub.  Co.  is  an  unusual  one,  and  careful 
search  has  failed  to  discover  a  similar  case. 
It  is  possible  to  see  how  the  publication  of 
a  lauoatory  or  commendatory  article  which 
is  untrue  may  injure  the  reputation  and 
business  of  a  professional  man,  or  bring  him 
into  ridicule  and  contempt,  by  leading  the 
public  to  believe  that  he  was  employing  the 
same  methods  to  acquire  notoriety  as  those 
used  by  persons  of  no  professional  standing 
at  aU.  A  false  article,  widely  published, 
which  to  some  may  seem  laudatory  in  char- 
acter, may,  in  the  eyes  of  others,  be  ex- 
tremely injurious  to  reputation  and  busi- 
ness, owing  to  local  conditions  or  prejudices, 
or  to  professional  codes.  It  would  therefore 
appear  to  be  the  duty  of  the  publisher  to 
ascertain  the  truthfulness  of  reports  before 
usinff  them  in  praise  of  anyone  whom  their 
publication  is  likely  to  injure;  and,  if  they 
are  in  fact  true,  to  refrain  from  the  publi- 
•cation  of  them  with  a  malicious  intent  to 
injure  the   subject  of  the  article. 

A  case  somewhat  similar  to  Martin  v. 
Nicholson  Pub.  Co.  is  Sullin<rs  v.  Shakes- 
peare. 46  Mich.  408,  41  Am.  Rep.  166.  9  N. 
W.  45L  in  which  it  was  held  that  a  news- 
paper publisher  cannot  be  held  liable  for 
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libel  by  the  ludicrous,  but  innocent,  mis- 
print of  an  article  ostentatiously  puffing  the 
subject  of  it,  and  describing  a  surgical  op- 
eration performed  by  him,  where  it  appeared 
that  the  article  was  published  as  a  result  of 
mutual  banter  between  the  person  men- 
tioned and  the  publisher,  and  was  with  the 
former's   assent. 

If  the  language  of  a  published  article  is 
ironical,  or  if  the  language  used  is  obscure, 
ambiguous,  or  figiirative,  courts  and  juries 
will  understand  it  according  to  its  true 
meaning  and  import  and  the  sense  in  which 
it  was  intended,  to  be  gathered  from  the 
context  and  from  all  the  facts  and  circum* 
stances  under  which  it  was  used.  Com.  v. 
Kneeland,  20  Pick.  206. 

Thus,  in  Dennis  v.  Johnson,  42  Minn.  301. 
44  N.  W.  68,  the  language  of  a  notice  af- 
fixed to  a  bundle  of  pine  chips  and  pieces 
of  wooden  barrel  staves,  to  the  effect  that 
the  annexed  articles  were  all  found  placed 
under  a  window  sill  of  a  building  intended 
to  be  fire  proof,  giving  the  name  of  the 
architect  and  superintendent  of  the  build- 
ing, and  that  this  architect  and  superintend- 
ent is  how  doing  business  in  the  city  and 
would  doubtless  be  pleased  to  labor  for  and 
serve  another  as  faithfully  and  honestly  as 
he  served  the  writer  of  the  notice,  which  is 
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Weil  V.  Israel,  42  La.  Ann.  956,  8  So.  826 ; 
Williams  v.  McManus,  38  La.  Ann.  162,  58 
Am.  Rep.  171;  Dufort  v.  Abadie,  23  La.  Ann. 
280;  Miller  v.  Roy,  10  La.  Ann.  231;  Graham 
V.  Western  U.  Teleg.  Co.  109  La.  1074,  34  So. 
91. 

Messrs.  Clegg  &  Quintero,  for  appellee: 

Words  of  praise  and  gratulation  cannot  be 
made  a  basis  for  an  action,  no  matter  what 
the  occasion  of  the  publication. 

If  a  publication  does  not  contain  a  libel- 
ous charge  no  action  will  lie  therefor,  no 
matter  what  its  author  intended. 

Mosier  v.  Stoll,  119  Ind.  244,  20  N.  E.  752; 
Lewis  V.  Daily  News  Co.  81  Md.  466,  29 
L.R.A.  60,  32  Atl.  246;  Cherry  v.  Des  Moines 
Leader,  114  Iowa,  298,  54  L.R.A.  855,  89  Am. 
St.  Rep.  305,  86  N.  W.  323;  Reid  v.  Provi- 
dence  Journal  Co.  20  R.  L  120,  37  Atl.  637; 
Kelly  V.  Partington,  5  Bam.  &  Ad.  650; 
^foore  V.  Meagher,  1  Taunt.  39. 

In  case  of  a  physician,  words  do  not  touch 
him  professionally,  unless  they  impute  mis- 
conduct or  incapacity  in  the  discharge  of  his 
professional  duties. 

Ay  re  v.  Craven,  2  Ad.  &  El.  2;  Clay  v. 
Roberts,  9  Jur.  N.  S.  580;  Stonu  v  Cooper, 
•2  Denio,  299;  Cooley,  Torts,  2d  ed.  241  i 
Townsliend,  Slander  &  Libel,  121 ;  Pollock, 
Torts,  207. 

Neither  Dr.  Martin  nor  the  Orleans  Parish 
Medical  Society  can  dictate  to  the  defendant 
what  it  shall  publish  and  what  it  shall  not 
publish. 

People  ex  rel.  Bartlett  v.  Medical  Soc.  32 
X.  Y.  195. 

Breauz,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  by  plaintiff  from  a 
jndsrment  rendered  in  favor  of  defendant,  in 
which  the  court  sustained  defendant's  ex- 
ception of  no  cause  of  action.  The  suit  was 
for  damages  in  the  «um  of  $10,000.  It  hav- 
ing been  tried  on  the  exception  of  no  cause 
of  action  in  the  district  court,  the  averments 
of  plaintiff  are  taken  as  true  for  the  trial 
of  the  exception  on  appeal.  We  have  the 
following  statement  of  facts: 

It   appears  that  the   plaintiff  is    a  well- 


known  and  reputable  physician,  engaged  in 
the  practice  of  his  profession  in  the  city  of 
New  Orleans,  and  is  dependent  upon  this 
practice  for  a  livelihood.  His  position  among 
the  other  physicians  and  the  public  is  a 
matter  of  importance  to  him.  He  is  op- 
posed, he  avers,  to  advertising  in  any  form 
in  the  public  press,  as  only  "quacks"  adver- 
tise. Defendants  are  publishers  of  a  daily 
newspaper,  also  well  known  and  influential 
They  published  an  article  which  plaintiff 
says  was  offensive  and  of  which  he  com- 
plains. Plaintiff  is  a  member  of  the  Orleans 
Parish  Medical  Society.  This  society  con- 
demns advertising  by  physicians  in  the  pub- 
lic press,  and  considers  it  as  unethical.  It 
adopted  resolutions  and  appointed  a  com- 
mittee to  interview  representatives  of  the 
press  and  request  them  not  to  publish  the 
names  of  members  of  the  regular  profes- 
sion of  medicine,  or  place  them  by  publica- 
tion in  the  attitude  of  advertising  in  any 
form,  as  regular  practitioners  did  not  resort 
to  advertising.  As  a  member  of  the  com- 
mittee. Dr.  Martin  called  upon  the  defend- 
ants' representative  and  explained,  as  he  al- 
leges (in  substance),  why  it  was  that  regular 
I  practitioners  did  not  resort  to  advertising. 
He  handed  a  copy  of  the  resolutions  of  the 
society  to  this  representative.  In  a  few 
•^ays  the  defendant  company,  he  shows,  pub- 
I  lished  an  article  which  he  deemed  injurious 
I  and  damageable.  The  article  sets  forth  sub- 
stantially that  the  case  of  a  young  lady 
named  therein  was  unique.  She  had  been 
an  invalid  for  years  from  congenital  hip  dis 
ease,  and  that  now,  owing  to  the  skilful 
treatment  of  Dr.  Martin,  she  had  almost  en- 
tirely recovered.  That  when  she  was  four 
years  old  a  dislocation  of  the  hip  developed, 
and  from  that  time  the  ailment  rapidly 
grew  worse,  but  that  now  she  had  prac- 
tically recovered  the  use  of  her  hips  and 
was  on  a  fair  road  to  recovery.  Tliat  dif 
ferent  physicians  had  tried  their  skill  on  the 
affected  limb,  and  had  not  met  with  .snr- 
cess,  hut  that,  under  the  treatment  of  Dr. 
Martin,  there  was  every  reason  to  believe 
that  she  would  soon  be  in  good  health.  The 
article   goes  on  and  states  that   when  Dr. 


signed  by  the  latter,  was  held  to  be  sus- 
ceptible of  a  broader  meaning:, — that  is,  as 
importing  a  charije  against  the  architect  of 
dishonesty,  unfaithfulness,  and  incompe- 
tency in  his  business  habits  and  the  prac- 
tice of  his  profession;  and  the  court  further 
held  that,  from  the  latter  part  of  the  no- 
tice, in  connection  with  what  goes  before, 
and  the  annexed  specimens,  the  jury  would 
be  justitled  in  the  conclusion  that  the  writ- 
er's meaninjr  was  that,  if  others  should  em- 
ploy the  architect  in  his  professional  capac- 
ity, he  would  also  act  unfaithfully  and  dis- 
honestly  with   them. 

A  newspaper  editorial   in  the  form  of  a 
4L.R.A.(N.S.) 


prayer  to  a  state  senator,  containing  the 
phrases,  "his  Majesty  Bucksniff,"  "a  legisk- 
tive  god,"'  "dearly  beloved  Bucksniff. '  "di- 
vine senator,  compared  with  whom  all  other 
s.'iiulors  are  merely  ciphers,"  "mighty  be- 
ing," "omnipotence,"  "beautiful  senatorial 
Efod,"  "look  with  thy  mighty  eye  alone"  (the 
last  two  referrinc:  to  a  deformity  caused 
by  a  partial  paralysis  on  one  side  of  the 
face  and  body),  was  held  to  be  libelous,  on 
the  ground  that  the  appellations  were  ironic- 
al and  satirical,  and  were  calculated  to 
injure  the  subject  of  the  article  by  hrindng 
him  into  sh^me  and  dissrace.  Buckstaff  t. 
Viall,  84  Wis.  129,  54  N.  W.  111. 
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Lorenz,  the  great  specialist,  visited  New 
Orleans  and  treated  patients,  Dr.  Martin  had 
made  a  close  study  of  his  methods  and  man- 
ner of  treatment,  which  he  applied  in  treat- 
ing the  young  lady  named.  There  are  other 
assertions  in  the  article  of  about  the  same 
tenor. 

The  learned  judge  of  the  district  court 
carefully  analyzed  plaintiff's  petition.  For 
brevity's  sake,  in  matter  of  the  statement  of 
facts  of  the  case,  we  have  made  an  abstract 
of  this  analysis  as  follows:  Reputable  phy- 
sicians avoid  advertising.  Quacks  adver- 
tise. Glowing  accounts  of  marvelous  cures, 
given  by  patients  or  their  relatives,  should 
not  be  published. 

The  local  medical  society  to  which  plain- 
tiff owes  some  fealty  is  against  such  meth- 
ods. Further,  the  analysis  goes  on  to-  state 
at  some  length,  after  warning,  defendants 
maliciously,  and  well  knowing  the  conse- 
quent injury,  published  an  article  regard- 
ing a  case  which  was  imaginary  and  fabu- 
lous, and  credited  it  to  plaintiff  with  intent 
to  bring  him  into  ridicule  and  contempt,  and 
the  further  effect  of  which  was  to  place  plain- 
tiff on  a  level  with  advertising  quacks.  In 
consequence,  his  business  was  injured.  He 
was  lowered  in  the  esteem  of  his  friends, 
humiliated,  irritated,  and  annoyed.  Then 
comes  the  statement  that  plaintiff  as  a  phy- 
sician had  achieved  success  where  other 
members  of  his  profession  had  failed,  and 
that  to  accomplish  this  cure  he  had  employed 
the  method  of  a  certain  great  and  world- 
renowned  surgeon.  The  story  appeared  to 
have  been  obtained  from  the  patient's  father, 
who  was,  the  article  in  question  stated,  in 
substance,  overjoyed,  and  to  whom  it  af- 
forded delight  to  say  kind  things  of  the  phy- 
sician, Dr.  Martin.  The  judge's  analysis 
sets  forth  that  the  story,  if  untrue,  was 
enough  to  irritate  and  annoy.  The  con- 
clusion of  the  district  court  at  this  point 
is  that  irritation  and  annoyance  are  not  of 
themselves  actionable;  that  it  must  appear 
that  they  are  accompanied  by  substantial 
injury;  that  the  assertion  as  a  fact  that  by 
the  use  of  advanced  methods  of  celebrated 
surgeons  and  by  his  own  skilful  treatment 
he  had  achieved  success  were  not  grounds 
sufficient  to  recover  damages  for  injury  in- 
flicted; that  there  was  no  actionable  injury 
traceable  to  this  publication ;  that  the  truth 
or  falsity  of  the  publici^tion  was  immaterial 
to  the  issue. 

Touching  one  of  plaintiff's  alleprations,  to 
wit,  that  it  put  the  physician  in  the  atti- 
tude of  an  advertising  quack,  thereby  briiif^- 
ing  him  into  contempt,  the  learned  judge's 
analysis  sets  forth  (to  quote  in  full): 
•*Could  I  satisfy  myself  that  plaintiff  meant 
to  charjre  and  prove  that  not  only  such  was 
the  effect  of  the  publi(»ation,  but  that  it  was 
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defendant's  purpose  to  produce  upon  the 
mind  of  the  public  and  of  plaintiff's  friends 
and  fellow  physicians  the  impression  that 
plaintiff  had  caused  such  publication  to  be 
inserted  in  its  paper  for  advertising  pur- 
poses, I  would  have  no  hesitation  in  conclud- 
ing that  a  cause  of  action  had  been  set 
forth;  for  any.  false  impression,  produced  in- 
tentionally and  injurious  to  someone,  is 
actionable  libel  upon  him,  no  matter  how 
the  publication  or  what  the  purpose  used  to 
effect  a  purpose." 

Further  abstract  from  the  analysis  is.  In 
substance:  A  cause  of  action  cannot  be 
eked  out  by  inference.  The  intention  to  be 
injurious  does  not  appear  in  the  article  in 
question.  It  should  have  been  specifically 
alleged.  A  charge  of  malicious  publication 
will  not  supply  the  missing  allegation  as  to 
innuendo,  though  it  is  possible  that  it  was 
meant.  The  court  held:  The  falsity  of  the 
article  in  question  was  not,  under  the  cir- 
cumstances, sufficient  ground  of  action.  It 
must  appear  that  "defendant  meant  to  pro- 
duce the  impression  that  plaintiff'  procured 
this  publication  for  the  purpose  of  advertis- 
ing himself,  whilst  in  fact  he  had  not  done 
so." 

The  court  accorded  time  to  plaintiff  to 
amend  his  petition.  As  he  did  not  avail 
himself  of  the  grant  of  time  to  amend,  the 
case  was  dismissed. 

We  had  two  motives  in  inserting  the  fore- 
going epitome  of  facts:  (1)  Because  the 
original  analysis,  and  we  tnist  its  summary, 
strongly  brings  out  the  facts;  (2)  because 
of  the  weighty  reasons  stated,  upon  which 
our  brother  of  the  district  court  based  his 
judgment. 

We  hope  that  the  difference  of  opinion  be- 
tween ourselves  and  our  brother  will  serve 
by  reference  to  the  foregoing  statement  to 
render  more  evident  the  theory  of  the  case. 

In  considering  the  publication  of  the  arti- 
cle we  are  necessarily  led  to  consider,  in 
view  of  the  admissions  made  for  the  trial 
of  the  exception,  whether  it  was  calculated 
to  injure  plaintiff  in  his  profession.  Of 
course,  we  need  not  go  further  than  the  al- 
legations of  the  petition  themselves.  These 
allegations  charge  injury  in  most  positive 
terms,  and  aver  a  malice  which  expands  it- 
self into  the  different  averments  of  the  peti- 
tion. There  was  no  necessity  in  drafting 
the  petition  of  repeating  the  word  "malice" 
or  **malicious"  in  every  x)aragra])h,  for  the 
word  "malice"  or  "malicious"  followed  and 
jualified  every  sentence  of  the  petition, 
-iirailar  in  character.  It  was  charged  that 
the  whole  article  was  published  "malicious- 
ly," and  it  thereby  characterizes  each  utter- 
ance of  the  petition  touching  the  asserted 
libel.  To  illustrate:  As  it  will  serve  two 
purposes,  we  quote  one  of  the  sentences  of 
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the  petition,  to  wit:  "That  the  feeling 
against  such  advertising  is  very  pronounced 
among  the  regulars,  and  doctors  who  resort 
to  it  are  looked  upon  with  contempt  by  the 
regular  practitioner  and  the  public;  that 
advertisements  are  confined  exclusively  to 
quacksalvers." 

As  to  the  first  purpose,  it  appears  on  the 
face  of  the  papers  that  the  allegation  as 
made  places  the  plaintiff  in  the  category  of 
the  "quacksalvers." 

But  we  said  that  we  had  two  purposes  In 
quoting  th^  sentence.  We  take  up  the  sec- 
ond purpose,  which  is  (to  take  up  the  propo- 
sition set  forth  in  the  judge's  reason  for 
judgment)  that  in  order  to  make  out  a  case 
it  was  necessary  to  allege  and  prove  that 
the  article  meant  to  produce  the  impression 
that  (quoting)  "plaintiff  had  been  instru- 
mental in  having  his  asserted  cure  adver- 
tised, whilst  in  reality  he  had  not;"  that 
is,  whilst  in  renlity  he  had  not  given  the 
publication  of  the  article  his  assent. 

There  i§  no  question,  had  plaintiff  amend- 
ed his  petition,  and  alleged  as  before  men- 
tioned, that  he  would  have  had  an  indisput- 
able cause  of  action.  But  we  really  do  not 
think  there  waa  downright  necessity  of 
going  to  that  extent  in  order  to  aver  a  cause 
of  action. 

In  our  view,  if  the  publication  was  ma- 
licious, and  if  it  was  injurious  to  plaintiff, 
it  would  afford  ground  for  action.  True, 
the  words  of  the  article  are  of  praise  and 
congratulation,  and  no  one  would  seriously 
contend  that  they  are  in  themselves  action- 
able. True,  words  of  praise  and  gratula- 
tions  are  not  actionable.  But  words  of 
praise  and  gratulations  may— on  rare  oc- 
casions, fortunately — lead  to  injurious  con- 
sequences, lose  their  grace  and  charm,  and 
become  actionable. 

An  illustration,  though  not  direct  in  point, 
will,  we  hope,  aid  the  discussion. 

Suppose  an  artist,  very  similar  in  appear- 
ance to  an  Asiatic,  a  Chinaman,  none  the 
less  a  white  man;  and  suppose  a  much  ad- 
mired painting  is  in  one  of  the  art  galler- 
ies. It  bears  no  name.  Only  the  word 
"Unknown"  is  written  in  the  lower  margin. 
The  public  is  convinced  that  it  was  painted 
by  a  Chinaman.  There  was  no  one  to  dony 
the  general  belief.  A  writer  of  an  article 
to  be  published  lauds  the  great  artist  ex- 
travagantly, and,  actuated  by  malice,  un- 
truly states  that  this  artist  is  the  "un- 
known." He  is  well  aware  that  his  praise 
of  the  portrait  and  of  this  artist,  with  the 
attention  called  to  it  (generally  thought  to 
be  the  work  of  a  Chinaman),  will  persuade 
the  public  that  he  is  the  painter  and  a 
Chinaman.  He  had  been  warned  before  the 
article  was  published  that  the  artist  will 
thereby  be  driven  from  eoolety  sad  denied 
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the  companionship  of  his  griends.  As  the 
writer  thus  accomplishes  a  malicious  pur- 
pose, he,  the  artist,  should  have  a  right  of 
action  to  prove  that  a  wrong  has  been  com- 
mitted, and  to  vindicate  his  good  name. 

The  physician,  who,  by  inference,  finds 
himself  classed  with  quacksalvers,  on  the 
same  principle  will  be  entitled  to  a  hearing, 
or  at  any  rate  should  not  be  turned  out  of 
court,  unless  it  appears  that  he  is  in  error 
in  thus  contending. 

Plaintiff's  contention  further  is  that 
"every  act  whatever  of  man  that  causes 
damage  to  another  obliges  him  by  whose 
fault  it  happened  to  repair  it." 

Civil  Code,  art.  2315,  in  which  the  quota- 
tion supra  is  embodied,  was  based  upon  the 
broad  and  beautiful  precept  laid  down  in  the 
Institutes  of  Justinian,  to  wit:  Alterum 
non  Icrdere, — to  hurt  no  one;  a  precept 
which  has  inspired  the  justice  of  ages;  a 
broad  provision  covering  injuries  growing 
out  of  wrongs  committed. 

Carrying  out  that  precept,  this  court  held 
that  technical  distinctions  are  not  entitled 
to  favor.  Spotomo  v.  Fourichon,  40  La. 
Ann.  424,  4  So.  71. 

The  courts  have  passed  upon  questions 
bearing  upon  some  of  the  issues.  Recently 
it  was  decided  that  slanderous  words — ^nnd, 
it  follows,  libelous  words — may  be  action- 
able, even  though  they  do  not  consist  of  an 
unequivocal  and  positive  assertion.  Coving- 
ton V.  Roberson,  111  La.  338.  35  So.  586. 

By  the  strongest  implication  the  court  in 
another  case  holds  that  a  man  who  has  used 
harsh  and  insulting  language  to  another  can 
be  held  to  respond  in  money.  Orahim  v. 
Western  U.  Teleg.  Co.  109  La.  1074,  34  Sa 
9L 

We  pass  for  a  few  moments  to  a  con- 
sideration of  decisions  rendered  in  other 
jurisdictions.  In  the  number  rendered  there 
is  frequently  decided  difference  in  the  views 
expressed.  The  common  law  system  has 
not  gone  as  far  as  the  civil  law  in  upholding 
actions  for  injurious  words  spoken  or  writ- 
ten. Yet  even  under  that  system  there  are 
decisions  which  uphold  the  principle  laid 
down  under  the  latter  laws.  The  question 
presented  for  consideration  in  a  case  before 
us  was  whether  the  charge  in  itself  was  de- 
famatory in  words.  The  court  held,  wheth- 
er the  words  were  in  themselves  defamatory 
or  not,  there  wer^  circumstances  which 
would  render  them  actionable.  Morasse  v. 
Brochu,  151  Mass.  567,  8  LJLA.  524.  21  Am. 
St.  Rep.  474,  25  N.  E.  74. 

We  think  that,  under  the  circumstances 
here,  the  cause  should  be  heard  on  the 
merits,  and  the  right  of  parties  determined 
after  having  heard  the  testimony;  and  that 
they  should  not  be  finally  passed  upon 
whilst  tnunmeled  by  the  admission  before 
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mentioned.  We  understand  that  if  there  is 
a  doubt  it  should  be  resolved  in  favor  of 
trial  upon  the  merits. 

We  will  add,  before  concluding,  that  we 
are  not  inclined  to  fan  into  greatest  import- 
ance an  issue  which  cannot  be  thus  charac- 
terized. At  the  same  time  it  is  evident 
to  us  that  there  is  principle  involved, — the 
right  of  privacy  and  its  extent,  for  it  has 
considerable  limitations.  It  cannot  be  de- 
cided on  an  exception  of  no  cause  of  action. 
It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  in  this  case  is  an- 
nulled, avoided,  and  reversed;  the  exception 
of  no  cause  of  action  is  overruled;  that  the 
ea^e  be  remanded  for  reinstatement  and  it 
be  tried  in  accordance  with  the  views  before 
expressed;  appellee  to  pay  the  costs  of  ap- 
peal, and  those  of  the  District  Court  to 
await  the  final  determination  of  the  auit. 


MARYLAND  COURT  OF  APPEALS. 

SAFE  DEPOSIT  &  TRUST  COMPANY  of 
Baltimore  et  al.,  Executors,  etc.,  of  Henry 
Winter,   Deceased,   Appts., 

V. 

JOHN  S.  GITTINGS,  Executor  of  Annie  M. 
Winter,   Deceased. 

(102  Md.   4.56,   62   Atl.    1030.) 

Bill  of  review — ^power  of  trial  court. 

1.  The  trial  court  may  grant  a  bill  to 
review,  because  of  newly  discovered  evi- 
dence, a  decree  which  it  has  entered  by  the 
'lirection  of  the  appellate  court,  in  a  case 
taken  to  the  latter  court  for  review. 
Same — newly  discovered  evidence. 

2.  Facts  known  to,  but  not  remembered 


by,  defendant  in  a  suit,  by  reason  of  which 
a  decree  is  rendered  against  him,  cannot  be 
the  ground  for  a  bill  of  review  on  behalf  of 
his  executors  on  the  ground  of  newly  dis- 
covered evidence. 
Same— denial — ^review. 

3.  The  refusal  of  a  bill  of  review  be- 
cause of  alleged  newly  discovered  evidence 
will  not  be  reversed  on  appeal  unles-^  there 
has  been  an  abuse  of  the  fair  discretionary 
power  with  which  the  trial  court  is  invested 
in  the  matter. 

(January   9,   1906.) 

APPEAL  by  defendants  from  a  decree  in 
equity  of  the  Circuit  Court  *for  Howard 
County  refusing  leave  to  file  a  bill  of  re- 
view in  a  proceeding  to  compel  an  account- 
ing by  the  executors  of  Henry  Winter,  de- 
ceased.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Arthur  W.  Machen  and  Arthur 
W.  Machen,  Jr.,  for  appellants: 

A  bill  of  review  for  newly  discovered 
evidence  will  lie  even  after  the  decree  has 
been  affirmed  by  an  appellate  court. 

Pinkney  v.  Jay,  12  Gill  &  J.  69 ;  Singleton 
V.  Singleton,  8  B.  Mon.  340;  Campbell  v. 
Campbell,  22  Gratt.  64Sf;  Slason  v.  Cannon, 
19  Vt.  219:  Flower  v.  Lloyd,  L.  R.  6  Oh. 
Div.  297;  Mitford,  Eq.  PI.  88;  3  Enc.  Pi. 
ft  Pr.  p.  674:  Bush  v.  Madeira,  14  B.  Mon. 
212;  Reynolds  v.  Reynolds,  88  Va.  149,  13 
S.  E.  395,  598;  Henry  v.  Davis,  13  W.  Va. 
231;  Gillespie  v.  Allen,  37  W.  Va.  675,  17 
S.  E.  184;  Putnam  v.  Qark,  36  N.  J.  Eq. 
146;  Schaefer  v.  Wunderie,  154  111.  577,  at) 
N.  E.  623;  Griffin  v.  Griffin,  11  N.  C.  (4 
Hawks)  403;  M'Call  v.  Graham,  1  Hen.  & 
M.   13;  Perkins  v.  Lang,  1  M*Cord,  Eq.  30, 


Case  Note. — Bill  of  review,  because  of 
newly  discovered  evidence,  after  affirmance 
or  reversal  by  appellate  court. — Although 
the  United  States  Supreme  Court  entertains 
the  opposite  view,  the  majority  of  the  state 
decisions  on  the  subject  hold  that  the  trial 
court  may  grant  a  bill  of  review,  on  the 
ground  of  newly  discovered  evidence,  al- 
though the  case  may  have  been  carried  to 
and  decided  by  an  appellate  court,  without 
first  obtaining  permission  of  the  appellate 
court.  Two  grounds  have  been  assigned  for 
this  holding,  one  being  that  the  decree  made 
in  the  case  is  that  of  the  trial  court,  the 
fimction  of  the  appellate  court  being  merely 
to  correct  errors  in  such  decree;  and  that 
therefore,  where  no  review  is  sought  of  mat- 
ters determined,  or  which  might  have  been 
determined,  by  the  appellate  court,  as  is 
the  case  where  a  review  is  sought  on  the 
ground  of  newly  discovered  evidpuce,  there 
is  no  encroachment  upon  the  jurisdiction  of 
the  superior  t^^bimal.  The  other  theory  is 
that,  even  though  it  be  conceded  that  the 
decree  entered  is  that  of  the  appellate  court, 
a  bill  of  review  filed  on  the  ground  of  new- 
4L.R.A.(N.S.)  55 


ly  discovered  evidence  is  in  the  nature  of 
an  original  bill,  and  hence  may  be  enter- 
tained only  by  the  trial  court. 

Want  of  power  in  the  appellate  court  is 
the  ground  on  which  it  is  held,  in  Jacks  v. 
Adair,  33  Ark.  161.  that  the  court  of  chan- 
cery may  entertain  such  a  bill  after  an  af- 
firmance of  a  decree  by  the  appellate  court. 

And  in  Schaefer  v.  Wunderie,  164  111.  677, 
39  N.  E.  023,  it  is  said  that  application  for 
leave  to  file  a  bill  of  review  upon  newly 
discovered  evidence  after  an  affirmance  of  a 
decree  must  be  made  to  the  court  of  chan- 
cery where  tlie  decree  was  originally  ren- 
dered. 

In  Singleton  v.  Singleton,  8  B.  Mon.  340. 
in  holding  that  a  supplemental  bill  in  tho 
nature  of  a  bill  of  review,  bringing  in  new 
facts  and  parties,  may  be  entertained  by  the 
trial  court  after  an  affirmance  by  the  ap- 
pellate court,  the  court  says  that  an  af- 
firmance does  not  fix  unalterably  the  righto 
of  the  parties,  but  only  renders  the  decree 
irreversible  by  the  party  against  whom  it 
is  affirmed  for  any  errors  which  he  assigned 
or  might   have   assigned,  or  for  any  error 
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note;  Bre\\er  v.  Bowman,  3  J.  J.  Marsh. 
492,  20  Am.  Dec.  158;   Story,  Eq.  PI.  ft  408. 

The  better  practice  is  to  grant  the  leave 
to  file  a  bill  of  review  for  newly  discovered 
evidence,  as  a  matter  of  course. 

Seymour  v.  White  County,  34  C.  C.  A. 
240,  92  Fed.  115. 

When  the  physical  and  mental  faculties 
of  a  party  have  been  impaired,  he  is  not 
held  to  the  same  degree  of  diligence  in  re- 
spect to  hunting  up  evidence  that  would 
otherwise  be  recjuired. 

Berberieh  v.  Jjouisville  Bridge  Co.  20  Ky. 
L.  Rep.  467,  40  S.  W.  691;  Hoghton  v.  Fid- 
dey,  L.  R.  18  Eq.  573;  Skinner  v.  Walker, 
98  Ky.  729.  34  S.  W.  233;  Ex  parte  Van- 
dorsinissen.  5  Rich.  Eq.  519,  60  Am.  Dec. 
102:  Bush  v.  Madeira,  supra. 

Any  doubt  ought  to  be  resolved  in  favor 
of  tlie  party  apply mg  for  leave. 

Harris  v.  Edmondson,  3  Tenn.  Ch.  211. 

Messrs.  Julian  I.  Alexander  and  Bernard 
Carter  for  appellee. 

Pearce,  J.,  delivered  the  opinion  of  the 
court : 

This  appeal  is  taken  from  an  order  of  the 
circuit  court  for  Howard  county  as  a  court 
of  equity  passed  July  2."),  1905,  in  the  case 
of  John  S.  Gittings,  executor  of  Annie  M. 
Winter,  against  the  Safe  Deposit  &  Trust 
Company  of  Baltimore  and  Arthur  W^  Ma 
(•hen,  executors  of  Henry  Winter,  refusing 
the  petition  of  the  said  executors  of  Henry 
Winter  for  leave  to  file  a  bill  of  review  to 
review  the  decree  of  said  court   passed  in 


said  cause  on  the  1st  day  of  July,  1905. 
This  litigation  originated  in  a  bill  filed  in 
1903  by  John  S.  Gittings,  executor  of  his 
mother,  Annie  M.  AVinter,  against  Henry 
Winter,  her  surviving  husband,  alleging 
that  Mrs.  Winter  in  the  year  1869  delivered 
to  her  said  husband  certain  securities,  set 
out  in  said  bill,  belonging  to  her  and  of  the 
value  of  about  $30,000.  to  be  sold  by  hhn 
and  the  proceeds  to  be  reinvested  as  her 
property,  the  income  thereof  to  be  enjoyed 
by  him  during  his  life,  but  the  corpus  to 
revert  to  her,  if  living  at  his  death,  or,  in 
the  event  of  her  death  before  him.  to  go 
to  her  personal  representatives.  The  prayer 
of  the  bill  was  that  Mr.  Winter  shoul.I 
be  required  to  return  an  inventory  of  the 
investments  thus  to  be  ma'de,  and  to  hrinj: 
the  same  into  court  to  be  dealt  with  a^ 
;  should  be  decreed,  and  also  for  general  re- 
i  lief.  Mr.  Winter  answered,  admitting  that 
;  he  had  received  all  the  securities  mentioneii 
in  the  bill  except  the  eight  shares  of  North 
em  Central  Railroad  stock:  but  he  denied 
that  he  had  ever  ««:reed  to  hold  or  rein 
vest  the  proceeds  in  her  name  or  for  her 
benefit,  and  alleged  that  she  had  made  him 
an  absolute  gift  of  all  the  securities  d<»- 
livered,  and  that  he  had  accordingly  sold  the 
same  for  his  own  account,  and  invested  the 
proceeds  in  his  own  name  and  for  his  o^ti 
benefit,  together  with  other  funds  of  his 
own,  and  that  he  could  neither  return  nn 
inventory  of  the  investments  of  the  pro- 
ceeds of  sale  of  said  securities,  nor  brin;: 
the  same  into  court.     Aft«r  testimony  was 


arising  on  facts  known,  and  which  he 
might   have  introduced  in  the  record. 

in  American  Bible  hoc.  v.  Hollister,  54 
X.  C.  (1  Jone-^,  Eq.)  10,  it  was  held  that  the 
supreme  court  was  without  jurisdiction  to 
entertain  a  bill  of  review  in  a  case  decided 
by  it,  upon  new  proofs  that  had  come  to 
light  after  the  decision  was  made,  since  to 
do  so  would  be  to  exercise  original  juris- 
diction. 

In  Slason  v.  Cannon.  19  Vt.  219,  it  is  said 
that  the  powers  of  the  supreme  court  are 
limited  to  the  correction  of  errors  fgund  in 
decrees  of  the  court  below,  and  that  there- 
fore a  bill  of  review  founded  upon  newly  dis- 
covered facts  should  be  brought  in  the  lower 
court  after  a  decision  by  the  appellate  court. 

The  jurisdiction  of  the  lower  court  to  sus- 
tain such  a  bill  after  an  affirmance  of  the 
decree  by  the  appellate  court  is  also  recog- 
nized in  Webster  v.  Diamond,  36  Ark.  532; 
Greer  v.  Turner.  47  Ark.  17.  14  S.  W^  .383; 
Elzas  V.  Elzas.  183  111.  132,  55  N.  E.  673; 
Mathiaa  v.  Mathias.  104  HI.  App.  344,  Af- 
firmed in  202  111.  125.  06  N.  E.  1042;  Brewer 
v.  Bowman.  3  J.  J.  Marsh.  492,  20  Am.  Dec. 
1.58;  McLean  v.  Nixon,  18  B.  Mon.  768; 
IMnkney  v.  Jay,  12  Gill  k  J.  69;  MTall  v. 
(^•rahani,  1  Hen.  &  M.  13:  Randolph  v.  Ban- 
dolph.  1  Hen.  &  M.  181;  Campbell  v.  Camp- 
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«  bell.  22  (Jratt.  649;  ConnoUv  v.  Connollv.  3i 
'  (iratt,  661;  Henry  v.  Davis*.  13  W^  Va."25i). 
And  see  also  Putnam  v.  Clark,  35  X.  J.  Ki|. 
145,  and  Reynolds  v.  Revnolds,  88  Va.  152, 
13  S.  E.  395.  598,  a  sufficiently  full  state- 
ment of  the  holdings  in  which  may  be  f<mnd 
in  the  opinion  in  the  case  in  hand. 

In  Griffin  v.  Griffin.  11  X.  (\  (4  Hawk.-i 
403,  it  was  held  that  the  court  below  might 
entertain  a  bill  of  review  of  a  decree  entered 
in  conformity  with  the  opinion  of  the  su 
preme  court  on  points  submitted. 

In  Hall  V.  W^addill.  7«  Miss.  41.  27  So.  936. 
28  So.  831.  it  is  held  that  there  is  no  dis- 
tinction between  eases  affirmed  and  reverse  I, 
as  to  whether  an  application  for  leave  to  file 
a  bill  of  review,  based  on  newly  discovered 
evidence,  should  be  made  to  the  appellate 
court  or  the  trial  court:  and  that  sfteh  ap- 
plication must  be  made  in  the  lower  pourt. 
In  Bush  v.  Madeira.  14  B.  Mon.  212.  and 
Davis  Sewing  Mach.  Co.  v.  Dunbar.  32  W. 
Va.  335,  9  S.  E.  237.  the  jurisdiction  of  the 
court  below  over  a  bill  of  the  kind  under 
discussion,  after  reversal  of  the  decree  by 
the  appellate  court,  was  recognized. 

The  view  of  the  United  States  Supreme 
Court,  that  such  a  bill  will  not  lie  unless 
the  right  is  reserved  in  the  decree  of  the 
appellate  cotu't,   or  permission  is  given  cm 
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taken  and  hearing  had.  the  plaintiff's  bill 
was  dismissed  by  the  circuit  court  for  How- 
anl  county.  From  that  decree  the  plaintiff 
appealed  to  this  court,  which  reversed  said 
decree  on  April  9,  1905  (101  Md.  205,  60 
Atl.  634),  and  remanded  the  cause,  "to  the 
end  that  further  proceedings  should  be  had 
in  conformity  with  the  opinion  of  this 
court."  That  opinion  sustained  the  plain- 
tiff's claim,  and  declared  **that,  as  the  de- 
fendant did  not  invest  these  securities  in 
his  wife's  name  so  that  they  could  be  easily 
identified,  and  has  failed  to  say  in  his  tes- 
timony in  what  they  were  actually  invest- 
ed, and  at  what  price,  it  is  but  fair  that  he 
should  be  charged  for  the  currency  price  In 
\ew  York  when  the  securities  were  sold; 
and  this  amount  should  be  ascertained  as 
$29,000."*  Pending  these  proceedings  in  this 
court,  Mr.  Winter  died,  and  his  executors 
were  made  parties  to  the  case  before  the 
pas*«age  of  the  decree  in  this  court.  After 
the  case  was  remanded  to  the  circuit  court 
for  Howard  county,  that  court  proceeded  to 
decree,  "in  conformity  with  the  opinion  and 
ilecree  of  the  court  of  appeals,  that  the 
plaintiff  recover  against  the  Safe  Deposit  & 
Tru.st  Company  of  Baltimore  and  Arthur 
W.  Machen,  executors  of  the  last  will  of 
Henry  Winter,  deceased,  to  be  paid  out  of 
the  estate  of  said  deceased,  the  sum  of  $29,- 
000,  the  value,  as  ascertained  by  the  said 
court,  of  the  securities  of  the  plaintiff's 
testatrix  converted  by  the  said  Henry  Win- 
ter, deceased,  in  his  lifetime,  and  adjudged 
to  have  been  the  property  of  Annie  M. 
Winter,  the  plaintiff's  testatrix."     This  de- 


application  to  that  court,  is  set  forth  in 
Southard  v.  Russell,  16  How.  547.  14  L.  ed. 
1052,  the  portion  of  the  opinion  in  relation 
to  this  point  being  quoted  in  the  ease  in 
hand.  This  decision  was  evidently  due  to 
the  desire  of  the  court  to  follow  the  Eng- 
lish chancery  practice  as  considered  to  be 
demonstrated  in  the  case  of  Barbon  v. 
Searle,  1  Vem.  416,  a  case  from  which,  how- 
ever, diametrically  opposite  conclusions 
seem  to  have  been  drawn  by  text  writers. 
The  decision  in  the  Southard  Case  is  never- 
theless considered  as  conclusive  of  the  ques- 
tion in  Federal  practice,  and  1ms  been  fol- 
lowed in  Kimberly  v.  Arms,  40  Fed.  548; 
Franklin  Sav.  Bank  v.  Taylor.  4  C.  C.  A.  55, 
9  i:.  S.  App.  406.  53  Fed.  854;  Re  Gamewell 
Fire- Alarm  Teleg.  Co.  20  C.  C.  A.  Ill,  33  U. 
S.  App.  452,  73  Fed.  908:  Pittsburgh,  C.  C. 
&  St.  1...  R.  Co.  v.  Keokuk  &  H.  Bridge  Co. 
46  C.  C.  A.  639.  107  Fed.  781;  Camp  Mfg.  Co. 
V.  Parker,  121  Fed.  195. 

So,  also.  i*.  is  said  in  Stafford  v.  Bryan, 
2  Paige,  45.  that  it  may  be  doubted  wheth- 
er a  court  of  chancery  has  authority  to  en- 
tertain a  bill  in  the  nature  of  a  bill  of  re- 
view upon  the  groimd  of  newly  discovered 
facts,  unless  such  right  ift  expressly  re- 
<«ftrved  in  the  decree  of  the  appellate  court. 
4L.R.A.fN.S.) 


cree  was  passed  July  1,  1905,  and  on  the 
6th  of  J\ily  the  executors  of  Henry  Winter 
filed  in  the  circuit  court  for  Howard  county 
a  petition  for  leave  to  file  a  bill  of  review, 
upon  the  ground  of  material  evidence  newlx- 
discovered  since  the  passage  of  said  decree. 
This  petition  alleged  that  Arthur  W.  Ma- 
chen, one  of  the  said  Winter's  executors, 
in  April,  1906,  being  then  in  San  Francisco, 
received  lettei*s  testamentary  from  the 
proper  authority  in  California  to  enable 
him  to  administer  upon  certain  personal 
property  of  Mr.  Winter  in  that  state,  and 
there  learned  that  a  firm  of  J'arrott  &  Co., 
now  out  of  business,  had  been,  in  1869  and 
1870,  the  bankers  of  Mr.  Winter,  and  in 
charge  of  the  investment  of  the  proceeds 
of  the  securities  delivered  to  him  by  Mrs. 
Winter;  that  Mr.  Machen  obtained  access 
to  the  books  of  said  firm  which  had  been 
carefully  preserved,  and  ascertained  there- 
from that  the  proceeds  of  sale  of  said  se- 
curities amounted  in  gold  to  the  sum  of 
$21,027.50  and  in  currency  to  $26,310,  which 
sum,  together  with  the  other  large  siimsi. 
belonging  to  Mr.  Winter,  he  inve'sted  in  3,55 
shares  of  the  stock  of  the  San  Francisco 
Gas  Company  (now  reorganized  as  the  San 
Francisco  Gas  &  Electric  Company)  at  a 
cost  of  $30,840  in  gold,  all  of  which  shares 
constituted  a  part  of  his  estate  at  his 
death,  so  that  such  number  of  said  shares 
as  represented  the  proceeds  of  sale  of  Mrs. 
Winter's  securities  could  now  be  restored 
to  her  estate;  and  that  these  particulars 
were  not  known  to  Mr.  Winter  at  the  time 
of   the    filing   of   the   bill   of   complaint  of 


In  Bloxham  v.  Florida  C.  &  P.  R.  Co.  39 
Fla.  243,  22  So.  697,  it  is  held  that,  where 
the  decision  of  the  lower  court  is  affirmed 
in  part  and  reversed  in  part  by  the  appel- 
late court,  the  new  decree  which  must  be 
made  is  that  of  the  appellate  court;  and 
that  therefore  the  lower  court  has  no  juris- 
diction to  permit  the  filing  of  a  supplemen- 
tary bill  in  the  nature  of  a  bill  of  review  on 
the  ground  of  newly  discovered  facts. 

And  accordinglv  it  is  held,  in  Reynolds  v. 
Florida  C.  &  P.  R.  Co.  42  Fla.  387,  28  So. 
861,  that,  where  the  appellate  court  grants 
leave  to  file  a  bill  of  review  on  newly  dis- 
covered evidence,  the  court  below  has  no 
jurisdiction  or  authority  to  permit  the  de- 
cree to  be  reviewed  to  any  greater  extent 
than  is  permitted  by  the  appellate  court. 

And  in  Hurt  v.  Long,  90  Tenn.  445,  16  S. 
W.  9(58,  it  is  said  that  no  bill  of  review  lies 
in  the  chancery  court  to  review  a  decree 
of  the  supreme  court, — a  statement  which 
is  regarded  in  Murphy  v.  Johnson.  107  Tenn. 
552,  64  S.  W.  894,  and  Saunders  v.  Sava^re 
(Tenn.  Ch.  App.)  63  S.  W.  218,  as  authorin 
for  holding:  that  a  decree  entered  pursuant 
to  a  mandate  of  the  supreme  court  is  not 
reviewable  without  leave  in  the  chancery 
court  for  newly  discovered  evidence. 
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Mrs.  Wiutei**fl  executor,  nor  afterwards  In 
the  lifetime  of  Mr.  Winter,  nor  discoverable 
by  him  by  the  use  of  any  means  in  his 
power,  in  his  then  invalid  and  infirm  con- 
dition of  health.  It  also  appeared  from 
said  petition  that,  while  this  stock  was 
purchased  at  about  $80  per  share,  its  mar- 
ket value  at  the  time  of  the  dist^ovcry  of 
these  facts  had  declined  to  $57  or  $58  per 
Share.  Mrs.  Winter's  executor  answered 
this  petition,  denying  that  the  fautn  alleged 
therein  were  material  to  the  i^^^ues  raised 
and  decided  in  the  vane,  and  alk\uin'r  that, 
even  if  material,  they  were  obtainable  be- 
fore the  passage  of  tlie  diTiet'  of  July  1. 
1905,  by  the  exercise  of  rcasoiiahle  diligence 
on  the  part  of  Mr.  Winter,  and  the  petition 
was  refused  by  the  order  of  July  25th,  now 
appealed  from. 

In  the  argument  in  this  court  it  was  con- 
tended by  Mrs.  Winter's  executor  that  the 
circuit  court  f(»r  Howard  county  had  no 
Jurisdiction  to  grant  leave  to  Hie  a  bill  of 
review,  to  review  a  decree  of  that  court 
passed  in  purHuanee  of  a  decree  of  this  court 
re  verging  the  former  decree  of  the  circuit 
court  for  Howard  county;  and  such  is 
the  rule  in  the  Federal  courts,  as  shown  by 
the  cases  of  Southard  v.  Russell,  16  How. 
547,  14  L.  ed.  10r>2,  and  Kingsbury  v.  Buck- 
ner,  134  U.  S.  671.  33  L.  ed.  1055,  10  Sup.  Ct. 
Rep.  638.  In  the  former  ca»e,  it  w;\h  said: 
"The  better  opinion  is  that  a  bill  of  review 
will  not  He  at  all  for  errors  of  law  alleged 
on  the  face  of  the  decree  after  the  judg- 
ment of  the  appellate  court.  These  may 
be  corrected  by  a  direct  application  to  that 
court,  which  would  amend,  as  a  matter  of 
course,  any  error  of  the  kind  that  might 
have  occurred,  in  entering  the  decree.  "Not 
will  a  bill  of  review  lie  in  the  case  of  new- 
ly discovered  evidence  after  the  publica- 
tion, or  decree  below,  where  a  decision  has 
taken  place  on  an  appeal,  unlesH  the  right 
is  reserved  in  the  decree  of  the  appellate 
court,  or  permission  be  giv«»n  on  an  appli- 
cation to*  that  court  directly  for  the  pur- 
pose. Thi.M  api)ears  to  be  the  practice  of 
the  court  of  chancery  and  House  of  Lords 
in  England;  and  we  think  it  founded  in 
principles  essential  to  the  proper  admin- 
istration of  the  law  and  to  a  reasonable 
termination  of  litigation  between  parties 
to  chancery  suits.  Barbon  v.  Searle,  1  Vern. 
416;  Stafford  v.  Brynn,  2  Paige,  45:  Has- 
kell V.  Raoul.  1  M'Cord,  Kq.  22;  M'Call  v. 
Graham,  1  Hen.  &  M.  13;  Mitford,  Eq.  PI. 
88;  Cooper,  Eq.  PL  92;  Story,  Eq.  PL  408; 
Brewer  v.  Bowman,  3  J.  J.  Marsh,  402.  20 
Am.  Dec.  158."  That  case  was  decided  in 
1853,  and  was  approved  in  Kingsbury  v. 
Buckner,  supray  decided  in  1890. 

Notwithstanding,  however,  the  respect 
which  is  due  and  always  rendered  to  the 
4L.R.A.(N.S.) 


decisions  of  that  tribunal,  we  cannot  adopt 
that  view  after  a  careful  examination  of 
the  authorities  cited  in  Southard  v.  Russell. 
>^onie  of  these  are  cited  in  2  Dan.  Ch.  PL  & 
Pr.  p.  1579,  to  sustain  the  opposite  ^icM. 
The  author  there  says:  "A  bill  of  review, 
brought  upon  new  matter,  may,  it  seems, 
be  permitted,  even  after  the  decree  has 
been  affirmed  by  the  House  of  Ix>rds.'* — and 
refers  to  Barbon  v.  Searle.  supra:  Coop 
er,  Eq.  PI.  91,  92;  Story,  Eq.  PI.  418;  and 
Stafford  v.  Bryan,  supra.  It  seems  (juit- 
clear  from  the  text  alone  that  Mr.  Dan 
iell  meant  the  bill  should  he  filed  in  th* 
court  rendering  the  original  decree,  and  thi? 
is  confirmed  on  reference  to  the  authorities 
he  cites.  Judge  Story,  in  fi  418  of  Equit} 
Pleading,  says:  "A  bill  of  review  upon 
new  discovered  matter  has  been  permitteti 
even  after  an  afllrmance  of  the  decree  ii. 
Parliament," — and  he  cites  Cooper,  Eq.  PI. 
92.  It  cannot  be  doubted  that  he  refer* 
to  the  court  of  original  jurisdiction,  sino 
he  mentions  a  case  where  a  demurrer  wa^ 
filed  to  the  bill  of  review,  and  the  demur 
rer  was  overruled  and  the  defendant  n-- 
quired  to  answer,  which  could  not  proprly 
be  done  in  the  appellate  tribunal.  In  3 
Enc.  PI.  dc  Pr.  p.  574,  it  is  said:  "After 
a  decision  has  been  rendered  by  an  appel 
late  court  and  the  cause  remanded  to  tb>> 
court  below,  the  latter  court  has  no  au- 
thority to  entertain  a  bill  of  review  for 
error  apparent;  but,  where  the  grouna  of 
review  is  newly  discovered  matter,  the  ju 
risdietion  is  generally  conceded.'*  This  work 
is  regarded  as  high  authority,  and  the  text 
is  supported  by  reference  to  cases  from 
Kew  Jersey,  Arkansas,  Kentucky.  Virginia. 
West  Virgipia,  Georgia,  Hlinois,  North  Car 
olina,  and  Maryland.  In  Griffin  v.  Griffin. 
11  N.  C.  (4  Hawka)  403,  the  court  said: 
Where  a  lower  court  has  passed  a  decrer 
as  directed  by  the  appellate  court,  an  ap 
plication  for  leave  to  file  a  bill  of  revie\^ 
for  newly  discovered  evidence  is  properly 
addressed  to  the  lower  court.  In  Schaefei 
y.  Wunderie,  164  111.  577,  39  N.  E.  623.  it  i? 
said:  "An  application  for  leave  to  file  a  bill 
to  review  a  decree  aflirmed  by  the  supreme 
court  must  be  made  to  the  court  of  chan- 
cery where  the  decree  was  originally  ren- 
dered, and  not  to  the  supreme  court."  In 
Reynolds  v.  Reynolds,  88  Va.  162,  13  S.  E. 
395.  598,  the  court  held  that  where  the 
court  of  errors  and  appeals  has  rendered  a 
(lecree  after  hearing  on  the  merits,  and  the 
decree  has  been  entered  on  the  minutes  !n 
accordance  with  the  views  of  the  court,  and 
the  record  has  been  regularly  remitted  to 
the  court  below,  it  has  no  further  jurisdic- 
tion of  the  case,  and  therefore  will  not  en- 
tertain an  application  for  leave  to  file  a  bill 
of  review.    Such  application  is  to  be  mnde 
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to  the  court  in  chancery."  In  King  v.  Ruck- 
man,  22  N".  J.  Eq.  651,  the  court  said: 
"When  such  judgment  [of  this  court  on 
appeal]  has  been  rendered  after  a  hearing 
upon  the  merits,  and  .  .  .  the  record 
has  been  regularly  remitted  to  the  infe- 
rior court,  this  court  has  no  further  juris- 
diction in  the  case."  In  Putnam  ▼.  Clark, 
35  N.  J.  Eq.  145,  Chancellor  Runyon  said: 
Stafford  v.  Bryan  and  Southard  v.  Russell, 
supra,  "have  neither  the  authority  of  the 
books  nor  of  adjudged  cases  for  their  sup- 
port. The  court  of  chancery  has  inherent 
))ower,  without  the  consent  of  the  appel- 
late tribunal,  to  review,  on  the  ground 
of  newly  discovered  evidence,  its  decree, 
though  it  has  been  passed  upon  on  appeal; 
and  no  principle  or  practice  requires  that 
it  shall  refrain  from  doing  so  until  the  con- 
sent or  countenance  of  the  superior  court 
shall  have  been  obtained.  These  proposi- 
tions are  established  by  the  following  cita- 
tions: Needier  v.  Kendall,  Finch,  468;  Mit- 
ford,  Eq.  PI.  88;  Cooper,  Eq.  PI.  92;  2  Dan. 
Ch.  PI.  &  Pr.  1570;  Story,  Eq.  PI.  H  408- 
418;  2  Hoffm.  Ch.  Pr."  12;  Tonuney  v. 
White,  1  H.  L.  Cas.  166;  Flower  v.  Lloyd, 
L.  R.  6  Ch.  Div.  297 ;  Haskell  v.  Raoul  and 
M'Call  V.  Graham,  supra.*'  The  two  Eng- 
lish cases  cited  by  Chancellor  Runyon  put 
those  courts  in  accord  with  the  current  of 
.\merican  authority.  In  Flower  v.  Lloyd 
plaintiff  had  obtained  a  judgment  which 
was  reversed  on  appeal,  and  he  applied  to 
have  the  appeal  reheard  with  fresh  evi- 
dence, but  it  was  held,  in  opinions  by  Sir 
George  Jessel  and  Lord  Justice  James,  that 
the  court  of  appeals  had  no  jurisdiction 
to  rehear  the  appeal,  and  the  same  was 
held  in  Tommey  v.  White,  supra.  In  all 
these  cases  the  strength  of  the  position  is 
that  appellate  courts,  without  original  ju- 
risdiction, exhaust  their  power  in  affirming 
the  decree  of  the  lower  court,  or  in  rever- 
sing it  and  remanding  it  for  decree  in  con- 
formity with  its  opinion,  v/hcther  with  or 
without  further  proceedings  preliminary 
to  decree.  Moreover,  our  predecessors  dis- 
tinctly decided,  in  Pinkney  v.  Jay,  12  Gill 
^  J.  69,  that  a  bill  of  review  for  newly 
discovered  evidence  will  lie  in  the  lower 
oourt  after  affirmance  on  appeal,  and  we 
know  of  no  principle  which  would  discrim- 
inate in  this  regard  between  an  affirmance 
and  a  reversal  of  the  decree  of  the  lower 
court.  The  reasons  upon  which  that  de- 
fision  rc^sts  commend  themselves  to  us  as 
«oimd,  and  we  must  adhere  to  its  author- 
ity, notwithstanding  our  deference  to  the 
views  of  the  Supreme  Court  of  the  United 
States. 

No  question  was  made  at  the  argument 
or  in  the  briefs  as  to  the  right  of  appeal 
from  an  order  refusing  leave  to  file  a  bill 
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of  review;  but,  as  it  seems  to  be  settled 
that  the  granting  or  refusing  of  such  leave 
is  left  to  the  sound  discretion  of  the  court, 
the  question  suggests  itself.  In  Hollings- 
worth  V.  McDonald,  2  Harr.  &  J.  238,  3  Am. 
Dec.  546,  and  in  Burch  v.  Scott,  1  Gill  & 
J.  393,  it  was  held  that  the  application  is 
addressed  to  the  discretion  of  the  court. 
There  appears  to  be  a  diversity  of  view  in 
the  adjudged  cases  as  to  whether  an  appeal 
will  lie  from  an  order  granting  or  refusing 
such  leave.  In  Ricker  v.  Powell,  100  U.  S. 
107,  25  L.  ed.  528,  and  in  Nickle  v.  Stewart, 
111  U.  S.  776,  28  L.  ed.  699,  4  Sup.  a. 
Rep.  700,  in  both  of  which  there  was  an  ap- 
peal from  an  order  refusing  leave,  the  or- 
der was  affirmed,  the  court  declining  to  de- 
cide that  the  appeal  would  lie;  but,  in  the 
former  case,  Mr.  Chief  Justice  Waite  said 
that,  before  a  bill  of  review  can  be  filed,  the 
decree  must  first  be  obeyed  and  performed, 
and  that,  if  it  directs  the  payment  of 
money,  it  ought  to  be  paid  before  the  bill 
of  review  was  filed,  though  it  might  be 
afterwards  ordered  refunded;  citing  Judge 
Story's  Equity,  and  Chancellor  Kent  in 
Wiser  v.  Blachly,  2  Johns.  Ch.  488,  as  author- 
ity; and  adding  that  it  is  only  when  the 
bill  is  for  error  of  law  alone  that  it  becomes 
a  matter  of  right,  and  not  of  discretion.  In 
this  case,  however,  the  execution  of  an  ap- 
proved appeal  bond  should  be  regarded  as 
equivalent  to  performance  of  the  decree. 
Without  intending  to  decide  that  this  ap- 
peal will  lie,  we  are  of  opinion  that  the 
circuit  cotirt  exercised  a  sound  discretion  in 
refusing  the  leave,  since  the  facts  set  forth 
in  the  petition  as  newly  discovered,  though 
unknown  to  the  executors  and  to  their 
counsel,  were  facts  which  were  all  known 
to  Mr.  Winter  in  his  lifetime,  and  his  fail- 
ure to  remember  them  cannot  entitle  his 
executors  to  insist  that  they  were  in  fact 
newly  discovered.  To  allow  this  case  to 
be  reviewed  upon  the  facts  alleged  would 
be  to  make  an  entire  new  case,  instead  of 
rehearing  the  old  case.  Mr.  Winter  made 
his  defense  upon  the  issue  of  a  gift  of  the 
securities  in  question,  to  him,  and  upon 
that  issue  the  alleged  newly  discovered  evi- 
dence is  not  niat^erial.  His  executors  now 
ask  to  be  allowed  to  set  up  a  new  defense, 
to  enable  them  to  discharge  a  money  decree 
by  the  surrender  of  securities  held  in  his 
own  name,  of  a  less  nominal  value,  and 
which  have  since  declined  in  market  value 
about  30  per  cent.  In  Schaefer  v.  W^under- 
le,  164  111.  577,  39  X.  E.  623,  the  true  rule 
is  said  to  be  that,  unless  there  has  been 
an  abuse  of  the  fair  discretionary  power 
with  which  the  circuit  court  has  been  in-, 
vested  in  the  matter  of  such  application,  its 
decision  should  not  be  disturbed.  This  nile 
was    adopted    in    Michigan    in    Stockley    v. 
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Stockley,  93  Mich.  307,  53  X.  W.  523;  and 
in  Craig  v.  Smith,  100  U.  S.  226,  25  L.  ed. 
677,  the  Supreme  Court  said  that  Judge 
Story,  in  Wood  v.  :Mann,  2  Sumn.  334,  Fed. 
Cas.  No.  17,053,  stated  the  rule  none  too 
strongly,  when  he  said:  This  discretion 
was  **to  be  exercised  cautiously  and  spar- 
ingly, and  only  under  circumstances  which 
demonstrate  it  to  be  indispensable  to  the 
merits  and  justice  of  the  cause." 

Order  affirmed,  with  costs  to  the  appellee 
above   and   below. 


MARYLAND  COURT  OF  APPEALS. 

ELDRllXiE  C.  PRK-K,  Appt., 

V. 

MUTUAL   RESERVE    LIFE   INSURANCE 
COMPANY. 

(102  Md.  683,  62  Atl.  1040.) 

Insurance — ^breach  of  contract — bright  of  ben- 
eficiary. 

l.*The  beneficiary  iu  a  life-insurance 
policy  has  no  right  of  action  because  of 
breach  by  the  insurer  of  its  contract  with 
the  applicant  with  reference  to  assessments, 
reserve  fund,  and  clas«ilication. 
Same — cancelation  of  policy — right  of  ben- 
eficiary. 

2.  No  action  can  be  maintained  by  the 
beneficiary  upon  a  life -insurance'  policy 
where  the  insm-ed.  because  of  wrongful  acts 
on  the  part  of  the  insurer,  refused  to  pay 
assessments  and  directed  the  cancelation  of 
the  policy,  which  he  ac(|uiesced  in  for  more 
than  four  years  before  his  death. 
Limitation  of  actions — fraud— discovery. 

3.  To  prevent  the  barring  of  an  action 
by  the  statute  of  limitations  on  account  of 
fraud,  it   must   appear   that  the   fraud   not 


only  was  not  discovered,  but  could  not  bave 
been  discovered  with  reasonable  diligence, 
until  within  the  statutory  period  before  the 
action  was  begun. 

(January  9.  1906.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  of  Baltimore  City  in 
defendant's  favor  in  an  action  brought  to  re- 
cover damages  for  breach  of  a  life-insurance 
contract.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Joseph  P.  Menyman  and  J.  Kemp 
Bartlett,  for  appellant : 

The  beneficiary  is  the  only  party  who  can 
sue  for  tlie  breach  of  a  contract  of  insur- 
ance made  for  him. 

Harrison  v.  McConkey,  1  Md.  Ch.  34;  Fire 
Ins.  Asso.  v.  Merchants'  &  M.  Transp.  Co.  66 
Md.  339,  59  Am.  Rep.  162,  7  Atl.  905:  Mu- 
tual L.  Ins.  Co.  V.  Stibbe,  46  Md.  311 ;  Xorth 
America  L.  Ins.  Co.  v.  Wilson,  111  Mass. 
542 ;  Maryland  Mut.  Benev.  Soc.  I.  O.  R.  M. 
V.  Clendinen.  44  Md.  429,  22  Am.  Rep.  52; 
Ruppert  V.  Union  Mut.  Ins.  Co.  7  Robt.  1.55: 
Hoglc  V.  Guardian  L.  Ins.  Co.  6  Robt.  567; 

'  Brantley,  Contr.  p.  64;  Barbour.  Parties,  p. 

'  27;   Owings  v.  Owings,   1   Harr.  &  G.  489; 

j  Small  V.  Schaefer,  24  Md.  143;  O'Xeal  v. 
School  Comrs.  27  Md.  239;  Seigman  v.  Hof- 

i  f acker,  57  Md.  325;  1  Poe,  PI.  &  Pr.  $  312; 
1  Saunders,  PI.  &  Ev.  5th  ed.  p.  168:  llen- 
drick  V.  Lindsay,  93  U.  S.  149.  23  L.  ed.  857; 

'  Eakle  v.  Smith*,  27  Md.  480:  Ripley  v.  Astor 

'  Ins.  Co.  17  How.  Pr.  444;  Coates  v.  Penn- 
sylvania F.  Ins.  Co.  58  Md.  172,  42  Am.  Rep. 
327;  National  F.  Ins.  Co.  v.  Crane,  16  Md. 

I  260,  77  Am.  Dec.  289;  Newman  v.  Spring- 

'  field  F.  &  M.  Ins.  Co.  17  Minn.  123.  Gil.  98; 
Motley  V.  Manufacturers*  Ins.  Co.  29  Me. 
337,  60  Am.  Dec.  591. 


Case  Note. — Insurance;  right  of  bene- 
ficiary to  sue  insurer  for  breach  of  contract 
other  than  failure  to  pay  indemnity. — The 
holding  of  the  case  in  hand,  that  the  bene- 
ficiary of  a  policy  of  insurance  has  no  right 
of  action  for  damages  for  breach  of  con- 
tract, seems,  so  far  as  it  is  not  based  on  the 
total  lack  of  standing  of  the  beneficiary  to 
maintain  any  action  whatever  on  the  policy, 
to  be  unsupported  by  authority. 

On  the  other  hand,  in  Brooklyn  L.  Ins.  Co. 
V.  Week.  9  111.  App.  358,  it  was  held  that  the 
beneficiary  of  a  life-insurance  policy  might 
maintain  an  action  for  damages  for  the  un- 
lawful cancelation  of  the  contract  during  the 
life  of  the  insured. 

In  Merrick  v.  Northwestern  Nat.  L.  Ins. 
Co.  124  Wis.  221,  102  N.  W.  593,  it  is  also 
held  that  a  wife,  who  would  be  entitled  to 
the  insurance  on  her  husband's  life  if  she 
survived  him,  might  maintain  an  action  for 
•lamages  for  breach  of  the  contract  by  the  in- 
surer in  wrongfully  declaring  the  policy  for- 
feited. 
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And  in  Clemmitt  v.  New  York  L.  Ins.  Co. 
76  Va.  335,  the  right  of  a  beneficiary  to 
maintain  an  action  for  damages  for  breach 
of  contract  on  the  part  of  the  insurer  in 
wrongfully  declaring  the  policy  forfeited 
was  recognized. 

But  where  the  beneficiary  may  be  altered 
at  will  by  the  insured  during  his  lifetime, 
the  damages  sustained  by  the  beneficiary  by 
breach  of  contract  on  the  part  of  the  insur- 
er by  wrongfully  forfeiting  the  policy  dur- 
ing the  lifetime  of  the  insured  are  too  hy- 
pothetical to  authorize  a  recovery.  Knighta 
Templar  &  Masons'  Life  Indemnity  Co.  v. 
Gravett.  49  111.  App.  252. 

Wliere  the  beneficiary,  by  virtue  of  effect- 
ing the  insurance  and  paying  the  premiums, 
may  be  regarded  as  a  party  to  the  contract 
(see  Oooley.  Briefs  on  Insurance,  793),  addi- 
tional grounds  would  seem  to  exist  for  per- 
mitting ffuch  beneficiary  to  maintain  an  ac- 
tion for  damages  for  its  breach. 
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Messrs.  John  Prentiss  Poe  and  John  M. 
<:arter  for  appellee. 


Page,  J.,   delivered    the    opinion    of    the 
court : 

The  questions  in  this  case  arise  upon  de- 
murrers to  the  several  pleadings.    The  narr. 
tontains  13  counts,  the  first  4  being  the  or- 
<linary  money  counts,  the  other  9  are  special 
oounte.      The   fifth   count   alleges   that   the 
Mutual  Reserve  Fund  J.ife  Association,  now 
known  a&  the  Mutual  Reserve  Life  Insurance 
<  oinpany,  in  December,  1882,  insured  the  life 
<»f  Elias  C.  Price,  deceased,  father  of  the  ap- 
]»ellant,  for  the  benefit  of  the  plaintifl',  and 
that  the  said  appellee  failed  to  carry  out  its 
^■*mtract  with  the  said  Elias;  that  the  said 
Klias  has  since  died,  and  by  his  last  will  and 
testament  the  appellant  is  the  sole  legatee 
^>f  his  estate;  that  the  said  insurance  cora- 
]>any  failed  to  comply  with  its  said  contract 
<\f  insurance,  in  that  it  did  the  things  and 
omitted  to  do  the  things  mentioned  in  the 
iiarr.  as  particularly  mentioned  in  the  fifth 
-to  the  thirteenth  counts  ijiclusive.    To  this 
narr.  the  appellee  filed  10  pleas,  wherein  he 
pleaded  by  the  first  plea  limitations,  by  the 
second  and  third  the  general  issue,  by  sev- 
eral pleas,  from  the  fourth  to  the  eighteenth, 
inclusive,   special   traverses,   of   the   several 
breaches  set   out  in  the  narr.,  and  by  the 
-nineteenth  plea  'that,  with  full  knowledge 
of  all  the  actings  and  doings  of  the  defend- 
ant on  the  policy  of  insurance,  and  without 
any   concealment   or   misrepresentations   on 
its   part,  the   said   Elias   Price,   voluntarily 
elected  to  discontinue  payment  on  the  nior- 
tuarj'  assessments  and  dues,  levied  and  as- 
sessed by  the  defendant,  and  thereby  volun- 
tarily   suffered    the    said    policy    to    lapse, 
whereby  all  the  rights  and  claims  of  the  said 
Elias   Price  wholly  censed   and   determined 
according    to    the    express    terms    of    said 
policy:  and  that  said  Elias  Price,  with  full 
knowledge  of  all  the  acts  and  doings  of  the 
said  insurance  company,  for  more  than  four 
years   fully   acquiesced    in   and   assented   to 
all    said   doings,   and   well    knew  that    said 
policy  had  lapsed  and  l)econu»  null  and  void: 
M-herefore,    it    is    further    alleged    that    the 
Baid  policy  was  canceled  and  terminated  dur- 
ing the  lifetime  of  the  said  Elias,  and  was 
acquiesced   in  by    the  said    life  association. 
The  appellant,  by  his  replication  to  the  de- 
fendant's first  plea,  set  up   to   the  plea  of 
limitations  as  follows:     That,  by  the  false 
and  fraudulent  conduct  and  deceit  of  the  de- 
fendant,  his   right   of   action   was   not   dis- 
covered until  within  a   period  of  less  than 
three   years   prior   to   the   bringing   of   this 
'^uit.     He  joined   issue   upon   all   the  other 
ideas,  except  upon    the  nineteenth   plea,   to 
which  he  denuirred.    To  this  replication  the 
4lefendant  rejoined,  setting  up  to  the  plea  of 


limitations,  first,  that  the  defendant  was  not 
guilty  of  fraudulent  conduct  and  deceit  in 
relation  to  the  policy,  and  that  the  said 
Price,  with  full  knowledge  of  all  the  doings 
and  acts  of  the  said  insurance  company  in 
reference  to  the  said  policy,  had  voluntarily 
refused  to  pay  the  assessment,  and  had  di- 
rected the  company  to  cancel  the  policy; 
and,  further,  that  said  Elias  lived  for  more 
than  four  years  thereafter,  and  that  the  said 
Elias,  as  well  as  the  appellant,  did  know  of 
said  alleged  causes  of  action,  and  that  the 
appellant  could  have  discovered  by  the  use 
of  ordinary  diligence  the  alleged  causes  of 
action,  four  years  next  preceding  the  insti- 
tution of  this  suit.  The  appellant  demurred 
to  the  second,  third,  and  fourth  rejoinders, 
and  joined  issue  as  to  the  fifth,  whereupon 
the  court  sustained  the  demurrer  as  to  the 
narr.,  overruled  the  rejoinders  to  the  plea 
of  limitations,  and  on  the  19th  of  July,  1905, 
on  motion  of  appellees,  rendered  judgment 
in  their  favor;  and  from  this  the  appellant 
has  appealed. 

Without  further  particularity  in  stating 
the  voluminous  pleadings  in  the  case,  it  is 
apparent   that   the   real   questions   involved 
are  whether  or  not  a  legal  cause  of  action 
is  stated  in  the  nnrr.y  and  also  whether  the 
plea   of   limitations   was    properly   pleaded, 
and,    if    so.    whether  the  facts  set  out    in 
the  rejoinders  thereto  were  legally  effective 
to  constitute  a  bar.    Stripped  of  its  verbiage, 
the  ground  of  the  plaintiff's  right  of  recov- 
ery appears  to  be  that  the  appellant,  the  son 
aiid  sole  legatee  of  Elias  C.  Price,  bases  his 
riglit  to  sue  upon  the  facts  that  Elias  in  his 
lifetime  ent«'red  into  a  contract  with  the  ap- 
]H'llee.  and  that  the  appellee  failed  to  observe 
the  obligations  resting  upon  it  by  the  terms 
of  said  contract  in  the  several  particulars 
specially  set  out  in  the  narr.,  notwithstand- 
ing the  fact  that  in  the  lifetime  of  Elias  the 
c(mtract  was,  by  agreement  between  the  said 
Elias  and  the  company,  canceled.     The  ap- 
pellant claims  this  right  to  sue.  not  because, 
under  and  by  virtue  of  the  contract  itself, 
he  has  any  such  right,  but  solely  because  he 
was   named   as  the  l)eneficiary   therein.     It 
was  laid  down  in  Seigman  v.  Hoffacker,  57 
Md.  .121,  and  it  seems  to  be  well  established, 
that  *Mn  a  matter  of  simple  contract  a  prom- 
ise to  one  for  the  benefit  of  another  may  be 
enforced  by  the  person  for  whose  benefit  the 
promise  wa,s  made:"  but.  "unless  the  prom- 
isee   has   some    beneficial    interest   himself, 
he  cannot  maintain  the  suit."     It  does  not 
appear  whether  the  policy  mentioneil  in  the 
narr.  was  under  seal  or  not.    Assuming,  how- 
ever, that   it  was  not  under  seal,  the  only 
averments  .showing  the  interest  of  the  appel 
lant  are  that  he  was  named  therein  as  the 
beneficiary,  and  also  that  he  was  the  sole 
legatee  of  his  father.     If  he  claims  as  bene- 
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ficiary,  he  can  claim  only  as  entitled  to  tlie 
fruits  of  the  contract;  but  as  beneficiary  he 
cannot  claim  for  wrongs  inflicted  by  the 
company  upoii  Elias  Price,  for  the  reason 
that  he  can  claim  by  the  terms  of  the  con- 
tract only  what  can  be  realized  therefrom. 
Here  the  injuries  alleged  are  that  the  in- 
surance company  made  illegal  asf^e^^sments 
upon  Elias  Price,  failed  to  set  ajwrt  a  re- 
serve fund,  anu  did  not  place  him  in  a  par- 
ticular class,  etc.,  and  unfairly  and  fraudu- 
lently took  from  him  a  large  sum  of  money. 
These  and  the  other  matters  set  out  in  the 
declarations  as  breaches  of  the  contract  are 
matters  for  which  the  contract  of  insurance 
furnishes  the  appellant  no  ground  of  com- 
plaint as  beneficiary.  They  are  damages  to 
Elias  Price,  which,  when  recovered,  would 
inure  to  the  estate  of  the  deceased.  An  or- 
dinary insurance  upon  the  life  of  an  indi- 
vidual is  a  contract  by  which  the  insurer,  for 
a  consideration,  engages  to  pay  a  sum  spec- 
ified to  the  beneficiary  according  to  the 
terms  of  the  policy,  if  the  person  who  is  in- 
sured shall  die  within  the  period  limited  by 
the  policy.  19  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  42,  title,  "Life  Tn-^urance."  The  inter- 
est of  the  appellant  Innng  that  of  a  benefi- 
ciary, he  had  no  interest  in  the  policy  fur- 
ther than  that  he  could  claim  as  beneficiary, 
and  therefore  no  right  to  sue  for  the  breach 
of  the  contract  with  Elias  Price.  If  the 
breaches  set  out  in  the  narr.  can  be  recovered 
at  all  (and  of  this  we  are  not  to  be  under- 
stood as  expressing  any  opinion),  the  per- 
sonal representatives  of  Elias  Price  are  the 
proper  parties  to  sue.  But,  apart  from  this, 
the  appellee,  by  his  nineteenth  plea,  alleges 
that  about  April,  1808,  Elias  Price,  with  full 
knowledge  of  the  actions  of  the  defendant  in 
relation  to  the  said  policy,  "voluntarily 
elected  to  discontinue  payment  on  the  mor- 
tuary assessments  and  dues  lawfully  levied 
and  assessed,  and  suffered  the  said  policy  to 
lapse,"  and  directed  the  policy  to  be  canceled, 
and  the  same  wa^  canceled,  and  for  more 
than  four  years  acquiesced  in  the  can- 
celation of  the  policy  and  in  the  do- 
ing and  acts  of  the  defendant,  and  well 
knew  that  said  policy  had  lapsed,  etc.,  ac- 
cording to  the  express  terms  and  conditions 
of  the  policy.  The  demurrer  admits  these 
facts,  which  are  set  out  in  the  pleadings; 
and,  further,  by  the  second  rejoinder  to  the 
said  replication,  that  Price,  with  full  knowl- 
edge of  all  the  facts,  failed  and  refused  to 
pay  the  assessments  then  due.  and  directed 
the  defendant  to  cancel  the  policy,  and  that, 
in  consequence  thereof,  the  policy  was 
abandoned,  etc.  These  facts  are  conclusive 
against  tiny  claim  under  the  policy.  Mutual 
L.  Ins.  Co.  V.  Senrs,  ITS  U.  S.  345,  44  L.  ed. 
1006,  20  Sup.  Ct.  Rep.  012:  Ryan  v.  Mutual 
Reserve  Fund  Life  As^o.  06  Fed.  700;  Mu- 
4L.R.A.(X.S.) 


tual  L.  Ins.  Co.  v.  Phinnev,  178  U.  S.  327. 
44  L.  ed.  1088,  20  Sup.  Ct'.  Rep.  906. 

The  plea  of  limitations  was  set  up  by  the 
appellee's  first  plea.  It  applied  to  all  the 
counts  in  the  narr.  To  this  the  replication 
was  "that,  by  the  false  and  fraudulent  con- 
duct and  deceit  of  the  defendant,  his  right 
of  action  was  not  discovered  until  within  a 
period  of  less  than  three  years  prior  to  the 
bringing  of  this  suit."  This  replication  was 
insuflficient,  in  that  it  is  not  alleged  that  the 
fraud  was  not  discovered  and  could  not  have 
been  discovered  with  ordinary  diligence 
within  a  period  of  three  years  prior  to  the 
bringing  of  the  suit.  Wear  v.  Skinner,  46 
Md.  269,  24  Am.  Rep.  517.  Apart  from  this, 
upon  the  facts  alleged  in  the  appellee's  re- 
joinder, the  appellant  was  not  kept  in  igno- 
rance of  his  alleged  cause  of  action  by  the 
fraud  of  the  defendant,  and  could  have  die- 
covered  it  within  three  years  by  ordinary  dil- 
igence. Inasmuch  as  the  plea  of  limitations 
as  set  out  by  the  appellee's  plea  went  to  the 
whole  declaration,  including  the  four  first 
counts,  the  court  committed  no  error  in  sus- 
taining the  demurrer  to  the  declaration  and 
the  plea  of  limitations.  The  appellant  not 
having  asked  leave  to  plead  over,  the  appel- 
lee, on  motion,  was  entitled  to  judgment  on 
the  pleadings. 

Judgment  affirmed. 
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GEORGE  TRESISE. 

(—  Colo.  — ,  84  Pac,  686.) 

Water— public  title— fishery. 

1.  A  constitutional  declaration  that  un- 
appropriated water  in  natural  streams  » 
public  property  subject  to  appropriation  does 
not  confer  a  public  right  or  fishery  Id 
streams  flowing  through  private  property. 


Subject  Note.— Right  of  way  on  shore. 

I.  Civil-law  rule. 

a.  In  General.  872. 

b.  Rule  in  Louisiana,  873. 
II.  Common -law  rule,  875. 

III.  As  appurtenant  to  fishery  right,  879. 

IV.  Custom  or  prescription,  880. 
V.  Grant,  881. 

VT.  legislative  power,  881. 
VII.  Street  on  shore,  881. 

I.  Civil-law  rule. 

a.  Tn  general. 

The  question  of  the  righit  to  fish  is  fully 
treated  in  a  note  to  State  v.  Shaw,  60  L.R.A. 
481.    Therefore,  this  note  will  be  confined  to 
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Fishery — right  to.  ' 

•i.  The  owner  of  the  bed  of  a  natural, 
fresh-water,   nontidal   stream   has   the    ex- 
clusive right  of  fishery  therein. 
Same — legislative  grant  to  pttblic 

3.  The  legislature  cannot  give  a  public 
right  of  fishery  in  a  nontidtil,  fresh-water 
stream  flowing  over  private  property  where 
the  Constitution  prohibits  the  taking  of  pri- 
vate property  for  public  use  without  com- 
pensation. 

Stream — bank — ^right  of  way. 

4.  The  legislature  cannot,  without  com- 
pensation, create  a  public  right  of  way  along 
the  banks  and  beds  of  streams  to  enable  the 
public  to  enjoy  a  right  of  fishery,  even  by 
providing  an  action  for  any  damage  done  to 
property  along  the  bank,  where  the  Consti- 
tution prohibits  the  taking  of  private  prop- 
erty for  public  use  without  compensation. 

(Bailey  and  Steele,  J  J.,  dissent.) 
(June  5,  1906.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Gunnison  County 
in  defendant's  favor  in  an  action  to  n^cover 
damage^^  for  the  breaking  and  injuring  of 
plaintiff's  close.     Reversed. 

Statement  by  Campbell,  J.:. 

Action  against  defendant  for*  breaking 
and  entering  plaintiff's  close.  Plaintiff  is 
the  owner,  and  in  possession,  of  cultivated 
lands  which  were  patented  after  our  stiite* 
government  was  organized.  They  were  in- 
closed by  a  fence  and  posted  as  required  by 
law.  Defendant,  a  citizen  of  Colorado, 
forcibly  broke  and  entered  thereupon,  know- 
ing of  the  posting,  and  having  previously 
been  personally  notified  by  plaintiff  not  to 
enter  the  same  or  fish  in  the  natural  stream 
which  flowed  therethrough  and  had  been 
stocked  with  fish  at  the  public  expense. 
Defendant's  sole  purpose  in  making  the 
entry  was  to  fish  in  such  stream,  which  he 


ji  collection  of  the  authorities  governing  the 
rights  of  the  shore  owner  and  public  as  to 
travel  along,  or  use  of,  the  bank  or  shore  for 
any  purpose.  If,  by  common  law.  the  ripa- 
rian owner  has  a  property  right  in  the  ex- 
elusive  use  of  the  banks  and  shores,  the  leg- 
islature, under  the  constitutional  protection 
of  property  rights,  cannot  deprive  him  of  it 
without  compensation.  By  the  civil  law,  the 
public  seems  to  have  had  a  right  to  use  the 
iianks  and  shores  to  practically  the  same  ex- 
tent as  its  right  to  use  the  water  itself.  As 
stated  in  Sandars^  Justinian,  p.  159,  the  pub- 
lic use  of  the  banks  of  a  river  is  part  of  the 
law  of  nations,  just  as  that  of  the  river  it- 
self. All  persons,  therefore,  are  as  much  at 
liberty  to  bring  their  vessels  to  the  bank, 
to  fasten  ropes  to  the  trees  growing  there, 
and  to  place  any  part  of  their  cargo  there  as 
to  navigate  the  river  itself.  But  the  banks 
of  a  river  are  the  property  of  those  whose 
land  they  adjoin,  and  consequently  the  trees 
j^owing  on  them  are  also  the  property  of  the 
same  person. 

Wood,  Civil  Law,  82,  states  that  res  puh- 
lU-w  are  those  things  which  belong  to  some 
certain  people,  or  to  those  to  whom  the 
regalia  appertained;  but  the  use  of  them 
ought  to  be  common  to  all  men  at  least  of 
that  nation,  as  highways,  porta,  and  rivers. 
And  therefore  the  right  of  sailing  and  fish- 
ing is  public  in  such  rivers  and  ports,  as  also 
the  use  of  the  banks  of  rivers  to  unload 
burdens  on  them,  to  tie  cables  and  ropes  to 
ihe  trees  belonging  to  those  to  whose  estates 
they  are  joined. 

Since  a  lara^e  part  of  the  territory  of  the 
T'nited  States  was  derived  from  nations 
which  had  adopted  the  civil  law,  that  law 
lias  had  some  influenfe  in  determining  rights 
in  such  territory;  but,  the  states  formed 
from  them  having  adopted  the  common  law 
as  the  rule  of  property  rights,  the  rule  of 
private  ownership,  rather  than  that  of  pub- 
lic use,  prevails  even  there. 

Thus,  in  Hunter  v.  Moore,  44  Ark.  184,  51 
4  L.R.A.(X.S.) 


Am.  Rep.  589,  it  is  said  it  seems  that,  al- 
though in  those  states  formed  out  of  the- 
former  Louisiana  territory,  a  greater  free- 
dom is  allowed  in  the  use  of  the  banks  of 
a  navigable  stream  than  is  recognized  as  per- 
missible by  the  general  law  obtaining  in 
other  states,  yet,  that  it  would  not  give 
those  navigating  the  stream  the  absolute 
right  to  land  at  pleasure  upon  private  prop- 
erty. The  right  to  touch  the  bank  and  make 
fast  thereto,  and  to  use  it  for  repairing,  etc, 
is  confined  to  cases  of  reasonable  necessity, 
and  as  incidental  to  the  right  of  navigation 
by  boats  passing  up  and  down  the  stream, 
and  temporarily  delayed.  The  public  has  no- 
general  right  to  use  the  property  of  the  bank 
owners  for  landing  at  will  and  for  mooring 
boats. 

In  OTallon  v.  Daggett,  4  Mo.  343,  29  Am. 
Dec.  640,  the  land  was  claimed  under  a  grant 
from  the  King  of  Spain,  and  the  civil  law 
was  concededly  applicable  to  the  case. 
But,  under  that  law,  the  court  held  that  the 
navigators  had  no  right  to  fasten  to  the 
bank  of  a  private  owner,  except  in  case  of 
necessity;  and  that  they  could  not  occupy 
it  for  a  period  of  six  weeks  for  the  purpose 
of  repairing,  and  in  so  doing  erect  a  house 
and  fix  therein  blacksmith's  tools,  and  em- 
ploy men  and  beasts  in  considerable  num- 
bers, merely  for  the  reason  that  it  was  more 
convenient  to  do  it  at  that  place. 

b.  Rule  in  Louisiana. 

Louisiana  retained  the  civil  law  as  its  rule 
of  property  rights;  and  in  that  state  the 
public  has  a  right  to  use  the  banks  and 
shores  for  purposes  connected  with  the  use 
of  the  water. 

Thus,  in  that  state  the  use  of  the  banks 
of  a  navigable  river  is  a  servitude  for  the 
public  use,  and  each  riparian  owner  is  bound 
to  leave  sufticient  space  for  levees,  streets,, 
and  other  ])ublic  works.  Hanson  v.  Lafay-^ 
ette,  18  La.  205. 
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succeeded  in  doin^.  He  justifies  under  §  5 
■of  article  16  of  the  Constitution,  which 
reads:  "The  water  of  everv  natural  stream, 
not  heretofore  appropriated,  within  the  state 
•of  Colorado,  is  herehy  declared  to  be  the 
property  of  tlie  public,  and  the  same  is 
dedicated  to  the  use  of  the  people  of  the 
state,  subject  to  appropriation  as  herein- 
after provided:"'  and  under  an  act  of  the 
gimcral  assembly  (Sess.  Laws  1903,  chap. 
1 12,  p.  233) ,  which  provides:  'That  the  pub- 
lic ^llall  have  the  right  to  fish  in  any  stream 
in  this  stato,  stocked  at  public  expense,  sub- 
ject to  actions  in  tre8])ass  for  any  damage 
done  property  along  the  bank  of  any  such 
stream."  The  district  court  dismissed  the 
action  upon  the  ground  that  citizens  of  this 
state  have  the  couj^titutional  and  statutory 


right  to  fish  in  our  natural  streams  against 
the  wish  and  protest  of  the  owner  of  the 
land  through  w^hich  the  streams  flow  when 
the  waters  thereof  have  been  stocked  with 
fish  at  public  expense.  In  announcing  the 
decision  the  district  judge  said:  "The 
ratification  of  this  Constitution  by  the 
United  States  government  amounted  to  a 
declaration  on  the  part  of  the  government 
that  the  state  should  have  a  perpetual  ease- 
ment over  the  public  lands  of  the  United 
States  for  the  natural  streams  contemplated 
by  the  Constitution,  of  which  these  streams 
were  a  part,  and  that  all  persons  acquiring 
a  part  of  the  public  domain  acquired  the 
same  subject  to  this  constitutional  pro- 
vision and  this  right  of  the  state."  It  was 
therefore  held  that  "defendant,  as  one  of  the 


So,  the  public  has  a  right  of  way  on  the 
banks  of  navigable  streams.  Pecot  v.  Police 
Jury,  41  I^.  Ann.  7(MJ,  6  So.  677. 

So.  a  riparian  owner  has  no  right  to  ap- 
propriate to  his  exclusive  use  the  banks  of  a 
navigable  river,  because  he  has  no  private 
property  in  the  use  of  them.  It  belongs  to 
the  public.  Sweenev  v.  Shakspeare,  42  La. 
Ann.  614,  21  Am.  St.  Rep.  400,  7  So.  729. 

And  a  riparian  owner  is  not  entitled  ex- 
■clusively  to  appropriate  to  his  own  use  the 
banks  of  a  navigable  river,  although  the 
right  of  property  is  in  him  as  proprietor  of 
the  adjacent  lands.  He  cannot  construct 
levees  or  works  that  will  obstruct  the  free 
use  of  its  banks  to  all  men.  Hanson  v. 
Lafayette,  tittpra. 

So,  a  riparian  owner  has  no  right  to  en- 
croach for  private  purposes  upon  that  part 
of  the  river  in  front  of  his  land,  thereby  in- 
terfering with  the  space  allotted  by  the  city 
to  a  ferrv  company  for  landing  purposes. 
Pickles  V.'  McLellan  Dry  Dock  Co.  38  La. 
Ann.  412. 

So,  riparian  proprietors  have  no  right  to 
approprmte  to  their  exclusive  use  the  banks 
•of  the  Mississippi  river;  and  they  have  no 
private  property  in  the  use  thereof  which  is 
public;  and  they  are  not  entitled  to  re- 
strain the  city  of  Xew  Orleans,  by  injunc- 
tion, from  placing  hitching  posts,  designed 
to  furnish  facilities  for  commerce,  along  the 
river  bank  in  front  of  their  property.  Wat- 
son V.  Turnbull,  34  La.  Ann.  856. 

And  a  mill  owner  permitted  by  the  city 
council  to  erect  works  on  the  banks  of  the 
river  to  facilitate  the  bringing  of  timber  to 
his  mill  may  be  thereafter  re(|Mired  to  re- 
move them  if  they  obstruct  the  free  use  of 
the  banks  to  which  the  public  is  entitled. 
Shepherd  v.  Third  Municipality,  6  Rob.  (La.) 
349,  41  Am.  Dec.  269. 

A  riparian  owner  cannot,  under  La.  act 
333  of  18.">3,  reduce  accretions  to  private  oc- 
cupation without  leaving  for  public  use 
without  compensation  such  i>ortions  thereof 
as  may  be  needed  for  commerce  and  public 
highways.  Louisiana  Ice  Mfg.  Co.  v.  Xew 
Orleans,  43  La.  Ann.  217.  9  So.  21. 

A  house  placed  directly  upon  the  banks  of 
a  navigable  river  in  ^uch  a  wav  as  to  in- 
4L.R.A.(N.S.) 


terrupt  that  use  of  the  banks  which  is  com- 
mon to  all  men  is  removable  as  a  nuisance. 
Natchitoches  v.  Coe,  3  Mart.  N.  S.  140. 

A  corporation  can  maintain  a  petitory  ac- 
tion to  remove  nuisances  and  clear  the  banks 
of  rivers,  by  showing  that  the  land  occupied 
is  destined  to  public  use.  (ileisse  v.  Winter, 
9  La.  149. 

^^^harve8,  buildings,  and  mills  erected  on 
the  banks  of  the  Mississippi  river  in  such  a 
way  as  to  obstruct  the  public  right  of  pas- 
sage along  the  banks  are  nuisances ;  and  the 
city  of  New  Orleans  may  abate  or  destroy 
them  as  such.  Henderson  v.  New  Orleans, 
3  La.  563. 

One  who,  by  the  erection  of  a  building,  ob- 
structs the  public  right  of  passage  along 
the  banks  of  a  navigable  stream,  is  not  jus- 
tified in  doing  so,  although  the  place  was 
originally  a  swamp  which  he  filled  up;  nor  is 
it  material  that  the  stream  was  not  origin- 
ally navigable.  Allard  v.  Lobau,  3  Mart.  N. 
S.  293. 

The  servitude  imposed  upon  lands  by  Iji. 
Code,  art.  440.  declaring  that  the  use  of  the 
banks  of  navigable  rivers  or  streams  is  pub- 
lic, is  not  for  the  use  of  the  public  at  large 
for  all  purposes,  but  only  such  as  are  inci 
dent  to  the  nature  and  navigable  character 
of  the  stream.  Lyons  v.  Hmckley,  12  La. 
Ann.  655. 

But  the  property  of  the  banks  of  the  Mis- 
sissippi river  is  in  those  who  possess  the 
adjacent  lands,  and  they  have  the  right  to 
prevent  an  unlawful  use  of  them  by  the 
agents  of  the  public.  De  Ben  v.  Gerard,  4 
La.  Ann.  30. 

Therefore,  a  city  is  not  entitled  to  permit 
the  construction  of  i>ermanent  structures  up- 
on the  banks  ahd  batture  of  a  river  to  the 
detriment  of  the  riparian  owner  or  to  the 
injury  of  the  public;  but  it  may  construct 
those  of  public  utility  and  advantage.  Leon- 
ard V.  Baton  Rouge,  39  La.  Ann.  275,  4  So. 
241. 

So,  a  municipality  has  no  right  to  lease 
the  batture  in  front  of  the  property  of  indi- 
viduals for  use  as  a  wood  yard  or  any  other 
private  purpose.  The  municipal  control  of 
the  river  bank  must  be  in  furtherance  of 
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•citizens  of  this  state,  was  only  exercising 
tho  right  granted  to  him  by  the  general  as- 
*«-inbly  under  the  Constitution." 

Mr.  Sprigg  Shackleford,  for  appellant: 

The  power  to  regulate  the  method  of  is- 
fiiiing  and  to  define  the  force  of  the  patents 
i^-«ucd  by  the  government  must  and  does 
always  abide  in  the  United  States. 

Wilcox  V.  Jackson,  13  Pet.  517,  10  L.  ed. 
273:  3  Washb.  Real  Prop.  p.  187;  20  Am. 
&  Eng.  Ene.  Law,  2d  ed.  pp.  217,  218. 

The  legislature  could  not  authorize  the 
trenpass. 

New  England  Trout  &  Salmon  Club  v. 
:M:ither,  68  Vt.  338.  33  L.R.A.  569,  35  Atl. 
^il.i ;  Albright  v.  Cortright,  64  N.  J.  L.  330, 
4S  L,R.A.  61G,  81  Am.  St.  Rep.  604,  45  Atl. 


634;  Rockefeller  v.  Lamora,  85  App.  Div. 
254,  83  N.  Y.  Supp.  289;  Griffith  v.  Hol- 
man,  2.1  Wash.  347,  64  L.R.A.  178,  83  Am. 
St.  Rep.  821,  63  Pac.  239. 

Mr.  Dexter  T.  Sapp  for  appellee. 

Messrs.  N.  C.  Miller,  Attorney  General, 
and  I.  B.  Melville,  for  intervener: 

Any  streams  on  whone  waters  logs  and 
timbers  can  be  floated  to  market,  or  upon 
which  row  bouts  or  skiffs  can  be  used,  al- 
though the  beds  thereof  are  owned  by  ri- 
parian owners,  are  na\ngable;  and  the  right 
of  fishing  follows  the  right  of  navigation. 

Willow  River  Club  v.  Wade,  100  Wis.  86, 
42  L.R.A.  305,  76  N.  W.  273;  Shaw  v. 
Oswego  iron  Co.  10  Or.  371,  45  x\.m.  Rep. 
146;  Hey  ward  v.  Fanners'  Miu.  Co.  42  S. 
C.   138,  28  L.K.A.  42,  46  Am.  St.  Rep.  702, 


some  public  use.    Carrol Iton  R.  Co.  v.  Win- 
llirop,  5  La.  Ann.  30. 

Mere  possession  of  battures  and  river 
l»uiks  for  the  public  use  can  in  no  case 
fuiin  a  basis  of  prescription,  because  such  a 
basis  is  not  incompatible  with  a  right  of 
ownership  in  a  riparian  proprietor.  Remy 
V.  Municipality  No.  2,  11   \ji,  Ann.  148. 

It  is  unnecessary  to  condemn  the  portion 
of  an  accretion  needed  for  public  use.  such  as 
levees,  highway's,  and  streets;  but  the  ripa- 
rian owner  can  seek  for  a  reduction  if  more 
is  taken  than  is  re<iuired.  Louisiana  Ice 
iVlfg.  Co.  V.  New  Orleans,  43  La.  Ann.  217, 
«  So.  21. 

The  use  of  land  lying  between  the  levee 
and  the  river  is  in  the  public,  and  adjacent 
property  cannot  be  assessed  for  opening;  a 
street  thereon.  But,  if  the  levee  be  ad-  \ 
vanced  nearer  the  river,  the  batture  becomes 
private  property,  which,  if  taken  for  public 
use,  should  be  paid  for;  and  an  assessment 
for  that  purpose  is  valid.  Re  Alunicipality 
No.  2,  7  La.  Ann.  76. 

A  purchaser  at  public  sale  of  land  fronting 
on  a  bayou  is  cliargeable  with  knowledge 
that  the  law  requires  a  space  to  be  h'ft  for 
public  use  as  a  road  along  the  bank  of  navi- 
prable  streams,  and  cannot,  because  a  part  of 
the  premises  is  subject  to  such  servitude, 
refuse  to  pay  the  stipulated  price.  Bourg 
V.  Niles,  6  I^.  Ann.  77. 

11.  Common-law  rule. 

During  the  formative  period  of  the  com- 
mon law.  before  the  question  of  the  right  to 
•  the  shores  and  banks  had  been  .settled  by 
the  courts,  the  text  writers  were  inclined  to 
state  the  rule  of  the  civil  law  as  prevailini; 
in  England.  See  Farnhaui.  Waters,  chap.  4. 
Hut  the  courts  declined  to  follow  this  rule 
so  far  as  the  river  banks  were  concerned. 
The  ocean  having  been  set  apart  for  the 
4M»mmon  use  of  mankind,  it  became  neces- 
sary to  recognize  a  public  right  to  the  use 
of  the  shore  for  purposes  connected  with 
navigation  and  fishery,  whether  the  title 
was  in  the  public  or  in  the  riparian  owner. 
The  perils  of  navigating  the  ocean  are  such 
that  the  common  principles  of  humanity  de- 
4L.R.A.(N.S.) 


mand  that  imperiled  sailors  shall  have  a 
right  to  land  for  safety,  and  make  their  way 
along  the  shore  to  a  public  highway. 

And  Hall,  Seashores,  177,  says  that  at 
times  of  high  water  there  nuist  be  a  right 
of  way  along  the  dry  land  to  the  nearest 
highway,  or  at  tliat  time  no  man  can  em- 
bark or  disembark  at  other  places  than 
where  the  inland  road  meets  the  sea. 

But,  except  in  cases  of  peril,  the  necessity 
of  embarking  or  disembarking  at  other  than 
a  public  landing  place  is  somewhat  remote,  . 
so  that  that  contention  is  largely  academic. 

The  seashore  is  not  a  highway  for  public 
travel  upon  foot  or  with  vehicles.  Anyone 
can.  however,  unless  the  public  authorities 
by  lawful  action  interfere,  go  upon  the  sea- 
shore l>etween  high  and  low  water  mark  to 
fish,  bathe,  or  for  any  other  lawful  purpose; 
but  he  must  use  the  shore  as  he  finds  it. 
Murphy  v.  Brooklyn.  1)8  X.  Y.  642. 

The  necessity  for  public  use  of  the  banks 
of  inland  streams  is  much  less  than  of  the 
shores  of  the  sea;  and,  although  there  was 
an  inclination  among  the  early  decisions  to 
recogni/e  such  right,  the  courts  finally  de- 
cided against  it. 

In  repird  to  banks.  Callis.  Sewers,  74, 
adopts  the  civil-law  rule,  that  the  title  is  in 
the  owner  of  the  adjacent  soil,  and  the  use 
is  in  the  public  to  tie  ships  and  boats  to 
the  trees,  to  tow  them  back  and  forth  upon 
the  banks,  to  lade  and  unlade  merchandise 
and  dry  fish  nets  thereon.  He  compares  tlie 
bank  to  a  highway,  for  that  the  property 
thereof  is  in  him  whose  ground  is  next  ad- 
joining, and  the  use  thereof  is  common  to 
all  men.  and  the  power  thereof  the  King  has 
by  his  laws. 

So.  in   Young   v. ,   1   Ld.  RayuK 

725,  it  is  stated  that  the  public  are  entitle'! 
to  towing  paths  along  the  banks  of  naviga 
ble  rivers:  and.  if  the  banks  become  im- 
paired by  the  action  of  the  water,  they  ma\ 
go  over  «.he  adjoining  fields  the  same  as 
w  here  tl»'>  way  over  an  open  field  becomes 
founderoi-s. 

But  in  Ball  v.  Herbert,  3  T.  R.  263,  when- 
it  was  held  that  the  public  had  no  right  at 
common  law  to  tow  on  the  banks  of  navign 
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19  S.  E.  963,  20  S.  E.  64;  Gaston  v.  Mace, 
33  W.  Va.  14,  5  L.R,A.  392,  25  Am.  St.  Rep. 
848,  10  S.  E.  60;  Burke  Count  v  v.  Catawba 
Lumber  Co.  115  X.  C.  590,  20  S.  E.  707, 
847 ;  Walker  v.  Allen,  72  Ala.  450 :  Coodin 
V.  Kentucky  Lumber  Co.  90  Ky.  025,  14  S. 
W.'  775;  Brown  v.  Chadbourne,  31  Me.  9, 
50  Am.  Dec.  641;  Veazie  v.  Dwinel,  50  Me. 
479;  Thunder  Bay  River  Boom  Co.  v. 
Speechly,  31  Mich.  342,  18  Am.  Rep.  184; 
.Morgan  v.  King,  30  Barb.  9;  Carter  v. 
Thurston,  58  X.  U.  104.  42  Am.  Rep.  584; 
Little  Rock,  M.  R.  &  T.  R.  Co.  v.  Brooks, 
39  Ark.  403,  43  Am.  Rep.  277;  Lamprev  v. 
State,  52  Minn.  181,  18  L.R.A.  070,  38  Am. 
St.  Rep.  541,  53  X.  W.  1139;  St.  Anthony 
Falls  Water  Power  Co.  v.  St.  Paul  Water 
Comrs.  168  U.  S.  349,  42  L.  ed.  497,  18  Sup. 


Ct.  Rep.  157;  New  England  Trout  &  Sal- 
mon Club  V.  Mather,  68  Vt.  338,  33  L.R.A. 
569.  35  Atl.  323. 

The  public  right  of  fishing  in  the  natural 
streams  of  this  state  has  existed  from  the 
begining  of  its  history*.  Each  person  takes 
his  lands  subject  to  the  local  laws  and 
customs  of  the  state  where  located. 

Faull  V.  (  ooke,  19  Or.  455.  20  Am.  SL 
Rep.  836,  26  Pac.  662 :  Cole  v.  Eastham,  133 
Mass.  65;  Lake  v.  Tolles,  8  Xev.  285;  Lob- 
dell  V.  Simp^wn,  2  Xev.  274,  90  Am.  Dec 
537;  Covington  v.  Backer.  5  Nev.  281; 
Kenyon  v.  Knipe,  40  Kwl.  309. 

The  right  to  the  use  of  the  waters  of  the 
state  is  in  the  people,  and  the  control  there- 
of in  the  state  legislature. 

Re    Adjudication    of    Water    Rights    in 


hie  rivers,  the  above  case  was  referred  to  as 
a  very  loose  and  inaccurate  note. 

So,  in  Queen  v.  Cluworth.  6  Mod.  163,  an 
indictment  for  failure  to  repair  a  common 
footway,  Holt,  Ch.  J.,  said  that  everyone 
usine  a  navigable  river  ha.^  a  right  of  way 
by  the  brink  of  the  water  over  the  a<ljoin- 
ing  land. 

And  in  Ball  v.  Herbert,  3  T.  R.  262,  the 
court,  in  discussing  the  question  as  to  the 
common -law  right  of  the  public  to  tow  on 
the  banks  of  ancient  navigkble  rivers,  said: 
**From  what  passed  in  the  case  of  Vernon  v. 
Prior,  it  seems  as  if  T«ord  Chief  Justice 
Willes  entertained  a  wish  that  the  public 
should  have  this  right,  and  yet  he  could  find 
no  legal  ground  on  which  to  hiipport  it;  for 
the  application  to  Parliament  in  174S  is  said 
to  have  been  made  with  his  approbation." 

In  Blundell  v.  Catterall,  5  Barn.  &  Aid. 
268,  Best,  J.,  ««ys  that  Bract<m,  in  stating 
that  anyone  mjiy  fasten  vessels  with  ropes 
to  the  trees  on  the  banks  to  unload  cargoes 
on  the  banks  was  speaking  of  inland  streams 
which  were  always  navigable,  and  the  banks 
of  which  had  been  as  open  to  the  public  as 
their  waters.  This  1  take  to  be  the  law 
with  all  inland  navigations  in  the  reign  of 
Henry  III.  These,  like  the  isea  and  its 
shores,  were  then  the  property  of  the  pub- 
lic; and  the  right  of  the  public  in  them  was 
not  acquired  by  any  compromise  with  the 
interest  of  any  individual. 

Biit  the  quention  came  squarely  before  the 
court  iu  Hall  v.  Herbert.  3  T.  R.  '255.  and  the 
court  held  that  the  public  are  not  entitled, 
at  common  law,  to  tow  on  the  banks  of 
ancient  navigable  rivers. 

Fn  that  case  Lord  Kenyon,  Ch.  .1.,  said 
that  some  of  the  pa.»<sagi*s  in  Lord  Hale 
which  seemed  to  favor  the  common-law  right 
are  rather  applicable  to  banks  of  the  sea. 
and  to  ports  which  it  is  a  part  of  the  Kinji's 
prerogative  to  create;  that  wherever  such  a 
right  has  been  exercised  it  has  been  founded 
Kolely  on  the  custom  of  particular  places, 
•ind  it  does  not  exist  as  a  common -law  ri«,'ht 
which  would  necessarily  extend  to  every 
bank  of  every  navigalde  river  throujihout 
the  Kingdom. 

That  case  settled  the  law  upon  the  uues- 
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tion,  even  to  the  extent  of  preventing  the 
public  use  of  the  stream  if  it  could  not  be 
used  without  towing  on  the  banks.  For  in 
Zangers  v.  Wiskard,  cited  in  the  case,  it  was 
pleaded  that  the  stream  of  the  river  was  so 
weak  in  the  Lea  that  one  wishing  to  navi- 
gate it  could  not  pass  with  his  boat  without 
towing. 

Witn  respect  to  the  space  between  high 
and  low  water  mark,  the  right  of  public  use 
will  largely  depend  on  the  title  to  the  soiL 
If  the  title  is  in  the  public  as  far  as  high- 
water  mark,  the  riparian  owner  will  have  no 
standing  to  complain  of  a  public  use  which 
does  not  interfere  with  his  riparian  rights. 
But,  if  the  title  is  in  the  riparian  owner,  the 
public  rights  are  limited  to  those  of  naviga- 
tion; and.  although  the  public  may  use  the 
entire  channel  when  it  is  filled  with  water 
for  purposes  of  navigation,  its  use  is  limited 
to  the  water,  except  i^o^-^ibly  for  necessary 
uses  connected  with  navigation  which  must 
from  the  nature  of  the  case  be  few. 

In  the  Magnolia  v.  Marshall.  39  Miss. 
109,  it  is  said  that  a  riparian  owner  upon  a 
fresh-water,  navigable  stream  has  exclusive 
dominion  over  the  shore  between  high  and 
low  water  mark,  and  is  entitled  to  recover 
wharfage  for  the  privilege  of  loading  or  un- 
loading vessels  thereon,  it  he  gives  notice  of 
his  intention  to  make  such  charge. 

So,  a  riparian  owner  is  not  liable  for  a 
nuisance  by  building  and  dumping  cinders 
and  slag  between  his  high  and  low  water 
lines,  if  navigation  is  not  impeded  thereby. 
Zug  v.  Com.  70  Pa.  138. 

So,  the  owner  of  land  bordering  on  water 
where  the  tide  does  not  ebb  and  flow  has  the 
right  to  possess  and  owupy  the  land  between 
high  and  low  water  mark,  subject  to  the 
rights  of  the  state  to  take  the  land  for  its 
own  use  and  authorize  it  to  be  taken  for 
public  use,  and  also  subject  to  the  right  of 
the  public  to  u^e  it  in  aid  of  navigation. 
Sisson  V.  Cummings,  35  Hun.  22,  Reversed 
in  106  N.  Y.  56,  12  X.  K.  345. 

But  in  Castner  v.  The  Dr.  Franklin,  1 
Minn.  73,  Gil.  51,  it  was  held  that  navigators 
on  the  MissiRsippi  river  are  entitled  to  land 
freight  and  passengers  and  receive  the  same 
on  its  banks j  and  this  privilege  extends  to 


1M5. 


HARTMAX  V.  TRESISE. 


877 


Diat.  No.  33,  1  Denver  Leg.  Adv.  300; 
Wheeler  v.  Xorthern  Colorado  Irrig.  Co. 
10  Colo.  582,  3  Am.  St.  Rep.  603,  17  Pac. 
487;  Combs  v.  AgrriculturHl  Ditch  Co.  17 
Colo.  146,  31  Am.  St.  Rep.  275,  28  Pac.  966; 
Wyatt  V.  Larimer  &  W.  Irrig.  Co.  1  Colo. 
App.  480,  29  Pac.  OOti. 

The  right  of  fiHhing  has  always  been 
governed  by  the  question  of  the  public  or 
private  ownership  of  the  waters;  and  the 
public  or  private  ownership  of  waters,  so- 
called,  is  simply  another  term  for  navigable 
or  nonnavigable  waters. 

Lamprey  v.  State,  supra. 

Messrs.  Charles  D.  Hayt,  John  A.  Gordon, 
Ralph  Talbot,  Thomas  Ward,  Jr.,  and  Ethel- 
l)ert  Ward,  amici  curice: 

The  natural  streams  in  this  state  are  pub- 


lic highways  on  which  anyone  has  a  right 
to  go  in  a  boat,  raft,  or  by  wading  in  the 
bed  of  the  stream. 

Sherlock  v.  Bainbridge,  41  Ind.  35,  13 
Am.  Rep.  302;  Thompson  v.  Androscoggin 
River  Improv.  Co.  54  N.  H.  649;  Scott  v. 
Willson,  3  N.  H.  321;  Porter  v.  Allen,  8 
Ind.   1,  65  Am.  Dec.  750. 

It  is  the  policy  of  this  state  to  stock  the 
public  streams  of  the  state  with  fish,  and 
to  make  appropriations  therefor  at  each 
biennial  session  of  the  legislature;  and, 
unless  the  citizens  of  this  state  may  fish  in 
such  streams,  all  such  appropriations  are  in 
violation  of  a  fundamental  principle  of  tax- 
ation, and  for  this  reason  unconstitutio::al. 

Citizens*  Sav.  &  L.  Asso.  v.  Topeka,  20 
'  Wall.  655,  22  L.  ed.  455. 


High-water  mark.  As  this,  however,  is  in 
•derogation  of  private  right,  it  should  be 
atrictly  confined  to  the  purposes  for  which  it 
is  designed,  so  as  not  to  interfere  with  the 
legal  rights  of  individuals. 

Above  high- water  mark,  however,  the 
^eat  weight  of  authority  is  that  the  public 
possesses  no  rights;  and  the  few  cases  which 
recognize  any  right  do.  so  only  to  a  limited 
•extent. 

The  rule  of  the  civil  law  giving  the  public 
the  privilege  of  towing  on  the  banks  of  navi- 
gable rivers  is  at  variance  with  Ihe  princi- 
ples of  American  constitutional  law  and  of 
the  common  law,  whieh  recognize  such  right 
-only  on  the  principle  of  compensation  to 
riparian  owners.  Reimold  v.  Moore,  2  Mich. 
N.  P.  15. 

The  banks  of  public  rivers  are  private 
property  of  the  adjacent  owners  as  fully  as 
their  other  land;  and  the  public  has  no  right 
to  land  upon  them  or  upon  the  shore  ad- 
jacent thereto.  Wetmore  v.  Atlantic  White 
Lead  Co.  37  Barb.  70. 

The  public  has  no  right  of  way  along  the 
margin  of  lakes  and  navigable  riVers  in  this 
■country,  unless  the  same  has  been  acquired 
by  express  grant  or  prescription.  F^edyard 
V.  Ten  Eyck.  30  Barb.  102. 

While  the  bed  of  a  navigable  river  is  pre- 
sumed to  belong  to  the  state,  the  right  to 
the  adjoining  land  rests  in  the  owner  of  the 
soil,  so  that  there  is  no  right  of  public  use 
of  the  banks.  Chambers  v.  Furry,  1  Yeates. 
167. 

It  is  said  in  Olson  v.  Merrill,  42  Wis.  203. 
that  one  floating  his  property  down  a  stream 
has  no  right  without  license  to  use  the  banks 
■of  the  stream  to  aid  him. 

The  right  of  rafting  logs  down  a  stream 
does  not  include  the  right  of  booming  them, 
for  safe-keeping,  on  private  property.  Tx)r- 
man  v.  Benson,  8  Mich.  18.  77  Am.  Dec.  435. 

The  banks  of  a  river  are  not  subject  to  the 
servitude  of  use  by  navigsitors:  so  that  they 
cannot  land  on  the  banks  against  the  will 
■of  the  owner,  except  in  case  of  peril,  when 
vessels  may  no  doubt  land  either  boat  or 
cargo  at  any  point  that  safety  may  require.. 
Ensminger  v.  People,  47  111'.  384,  95  Am. 
Dec.  495. 
4LJtJi.(:K.S^ 


The  acts  of  Congress  declaring  the  Missis- 
sippi river  to  be  a  common  highway  and  for- 
ever free  secure  its  free  navigation  to  all 
citizens,  but  do  not  appropriate  the  banks  of 
the  river  to  public  use.  Morgan  v.  Reading, 
3  Smedes  &  M.  306. 

Where  a  person  owns  land  on  a  river,  and 
operates  a  ferry  and  has  a  landing  on  his 
own  property,  he  may  recover  damages  in 
trespass  from  another  who  operates  a  ferry 
and  lands  his  boats  on  such  landing.  Butt  v. 
Colbert.  24  Tex.  355. 

The  right  to  raft  timber  does  not  imply  or 
carry  with  it  the  right  to  deposit  it  upon 
private  property  preparatory  to  being 
rafted,  (^ompton  v.  Hankins,  90  Ala.  411'. 
9  L.R.A.  387,  24  Am.  St.  Rep.  823,  8  So.  76. 

The  right  to  the  use  of  a  navigable  river 
as  a  highway  for  passage  is  distinct  from 
the  right  to  land  for  the  purpose  of  receiv- 
ing and  discharging  freight  and  passengers. 
The  former  is  secured  to  the  public;  the  lat- 
ter must  be  exercised  with  reference  to  the 
rights  of  riparian  owners;  and,  except  in 
cases  of  peril  or  emergency  of  navigation,  a 
navigator  cannot  land  without  the  consent 
of  the  riparian  owner;  and,  in  return  for  the 
privilege  of  landing,  a  reasonable  compensa- 
tion may  be  demanded.  Bainbridge  v.  Sher- 
lock, 29'Tnd.  364,  95  Am.  Dec.  044. 

The  right  to  the  use  of  public  stream 
above  the  ebb  and  flow  of  tide  as  a  high- 
way, and  to  land  for  purposes  of  receiving 
and  discharging  freight  and  passengers,  are 
tlistinct;  and  those  navigating  the  river  have 
no  right,  as  incident  to  the  right  of  naviga- 
tion, to  land  upon  and  use  the  bank  for  the 
purpose  of  loading  and  unloading  vessels 
without  the  consent  of  the  owner,  unless  in 
cases  of  necessity.  Compton  v,  Hankins, 
supra. 

Where  lines  are  carried  to  the  shore  from 
vessels  moored  in  front  of  a  riparian  owner's 
banks,  and  anchored  to  his  land  by  stakes  or 
piles  driven  into  the  same,  such  acts  are 
outside  the  incidents  of  navigation  and  com- 
merce, and  the  acts  complained  of  consti- 
tute trespass:  and  an  injunction  will  be 
issued  forbidding  n  continuance  thereof,  even 
though  no  real  damage  is  shown.    Pollock  t« 
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He  who  owns  the  water  has  the  right  of 
fishing  therein,  although  another  may  own 
the  land  under  the  bed  of  tlie  water. 

Lee  V.  Mallard,  116  Ga.  18,  42  S.  E.  372. 

Campbell,  J.,  delivered  the  opinion  of  the 
court : 

The  conclusion  reached  by  the  trial  court 
is  not  tenable.  The  section  of  the  Consti- 
tution relied  upon  declares  the  unappropri- 
ated waters  of  our  natural  streams  to  l)e  the 
property  of  the  public,  and  dedicates  the 
same  to  the  use  of  the  people  of  the  state, 
subject  to  appropriation,  as  in  that  instru- 
ment provided;  and  the  following  section 
provides  that  the  right  to  divert  the  stime 
to  beneficial  uses  shall  never  be  denied.  It 
is   this   right  of  appropriation    which     the 


general  government  has  recognized  and  oon< 
firmed,  and  subject  to  which  its  grants  of 
public  lands  in  the  arid  states  since  186& 
have  been  made.  But  neither  in  this,  nor 
in  any  other  clause  of  our  Constitution,  nor 
in  any  act  of  Congress,  is  the  right  of  fishery 
in  the  natural  streams  of  this  state,  or  an 
easement  over  the  public  domain  for  its  en- 
joyment, declared  to  be,  or  recognized  as 
vested,  in  the  state;  nor  has  any  authority 
to  grant  the  same  to  its  citizens  been  con- 
ferred upon  the  state,  or  claimed  by  it,  ex- 
cept in  the  statute  cited.  Tliis  does  assume 
to  grant  such  right,  and  it  is  upon  this- 
alone.  if  at  all,  that  defendant  can  justifj'. 
That  this  act  is  void  for  at  least  two  rea- 
sons, we  proceed  to  show. 

If  the  state,  when  formed,  might  have  ex- 


Cleveland   Ship  Bldg.   Co.   56  Ohio   St.  655, 
47  N.  E.  582. 

The  public  right  of  navigation  upon  a 
fresh- water,  navigable  river  docs  not  include 
the  right  to  use  the  shore  for  the  taking  on 
or  discharging  cargo,  or  entitle  the  public 
to  pass  over  the  lands  of  the  riparian  owner 
to  reach  the  shore.  The  Magnolia  v.  Mar- 
shall, 39  Miss.  109. 

In  Haines  v.  Hall,  17  Or.  165,  3  L.R.A.  609, 
20  Pac,  831,  it  is  said  that,  even  if  the  de- 
fendant had  the  right  to  use  the  waters  of 
the  creek  for  floating  logs,  which  is  denied, 
he  had  no  right  to  station  his  men  along  its 
banks  to  float  logs,  or  allow  the  logs  to  go 
on  respondent's  land,  or  injure  the  banks 
of  the  creek,  or  turn  the  stream  out  of  its 
banks  onto  the  land. 

The  right  of  floatage  can  only  be  used 
with  due  regard  to  the  rights  of  the  owners 
of  the  banks  through  which  the  stream 
flows.  The  right  to  float  logs  down  a  stream 
gives  no  right  to  run  them  upon  the  land, 
nor  cause  the  water  to  overflow  its  Imnks  to 
the  injury  of  the  riparian  owner.  The  one 
attempting  to  run  the  logs  will  be  liable  in 
case  the  logs  run  out  of  the  channel,  or  lodge 
in  the  channel,  or  cause  the  water  to  dam 
and  flow  over  upon  the  land  of  a  riparian 
owner  to  his  injiu-y.  Negligence  is  not 
necessary  to  give  a  right  of  action.  Haines 
V.  Welch,  14  Or.  319.  12  Pac.  502. 

One  commits  trespass  who  habitually  ties 
rafts  to  the  bank  of  a  public  stream  during 
the  spring  freshets,  which  become  stranded 
during  the  summer  by  the  fall  of  the  water; 
such  mooring  not  being  from  necessity  nor 
incidental  to  the  right  of  navigation.  Big- 
ler  V.  O'Connor,  2  W.  X.  C.  ISO. 

It  seems  that  riparian  owners  on  a  navi- 
gable stream  have  the  right  to  the  exclusive 
tise  of  the  banks  and  shores  as  against  every 
stranirer  who  is  not  navigating  the  river  or 
exercising  some  public  privilege  that  per- 
tains to  everyone  in  the  use  of  the  navigable 
stream,  and  that  the  riparian  owners  may 
maintain  trespass  against  anyone  who  cuts 
trees  there,  or  takes  drift  wood,  sand,  gi-avel, 
or  earth,  or  other  valuable  thing,  therefrom. 
Raven swood  v.  Fleming,  22  W.  Va.  52,  46 
Am.  Rep.  485. 
4L.R.A.(N.S.) 


But  it  has  been  held  that  a  preliminary 
injunction  should  not  be  granted  to  restrain- 
persons  navigating  a  stream  from  using  the 
shore  as  a  towing  path,  although  the  defend- 
ant would  be  unable  to  answer  in  damages, 
where  there  is  no  such  pressing  injury  or 
danger  in  delay  as  calls  for  such  relief.  Mur- 
ray V.  Knapp,  62  Barb.  566. 

The  decisions  in,  the  states  which  have 
recognized  some  public  right  to  use  the 
banks  are  not  entirely  harmonious.  In  Ken- 
tucky it  was  held,  in  Harvie  v.  Cammack,  ft 
Dana,  242.  that  the  banks  of  a  river  navi- 
gable with  vessels  are  subject  to  the  ;«a- 
publicum  of  a  common  transit  and  landing, 
so  that  a  ferry  fmnchise  may  be  given  to  a 
third  person  with  right  to  land  on  the  banks, 
without  interfering  with  any  of  the  rights  of 
the  riparian  owner. 

But  in  Thurman  v.  Morrison,  14  B.  Mon. 
371,  it  was  held  that  the  public  and  common 
right  of  navigating  a  river,  whether  it  flows 
over  public  or  private  land,  does  not  give  the 
navigator  the  right,  at  pleasure,  to  land 
upon  and  use  the  adjacent  banks  for  such 
purposes  and  for  such  length  of  time  as  he 
may  choose. 

But  on  a  subsequent  appeal  it  was  held 
that  a  navigator  who  makes  fast  his  boat 
to  a  tiee  upon  a  woodland  shore  can  hardly 
be  deemed  giiilty  of  wrong.  And  certainly 
he  has  a  right,  in  circumstances  of  difficulty 
and  danger  incident  to  navigation  in  which 
he  is  engaged,  to  provide  for  the  safety  of 
his  vessel  by  mooring  it  at  any  vacant  part 
of  the  shore,  using  as  much  caution  to  avoid 
injury  as  circumstances  will  allow,  and  be- 
ing responsible  for  actual  injury  which  may 
arise  from  his  positive  acts  or  his  want  of 
proper  skill  or  care.  17  B.  Mon.  249,  66  Ani. 
Dec.  \y,i. 

And  it  was  held  that  the  navigator  of  a 
boat  will  not  be  liable  for  damages  to  the 
owner  of  the  adjacent  bank,  where  he  moors 
his  boat  opposite  such  bank,  and  fastens  \i 
to  the  same  by  a  cable  out  of  considerations 
of  safety,  or  even  convenience;  and  does  not 
interfere  with  or  interrupt  the  actual  cur- 
rent use  such  owner  is  at  that  time  makinjf 
of  the  adjacent  portion  of  the  river:  or 
moves  his   boat  with  reasonable  despatdi, 
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ercised  authority  in  dispooing  of  the  public 
domain  therein  situate,  it  was  relinquished, 
for  in  our  enabling  act  (1  Mills's  Anno. 
Stat.  pp.  90,  91,  109)  it  was  specifically  pro- 
vided, as  one  of  the  conditions)  precedent  to 
Ihe  right  of  the  people  of  our  territory  to 
form  a  state,  that  they  Hliould,  and  com- 
plying therewith  they  did,  by  irrevocable 
ordinance,  disclaim  all  right  and  title  to 
public  lands  within  the  territory  and  ex- 
pressly recognized  the  exclusive  right  of 
Tongress  to  dispose  of  tlie  same.  That  Con- 
gress has  such  exclusive  right  has  been  ex- 
pressly decided.  Wilcox  v.  Jackson,  13  Pet. 
517,  10  L.  ed.  27^.  When  our  Constitution 
^as  adopted,  the  United  States  owned  the 
lands  which,  after  ratification,  it  convoyed 
to  the  plaintiff.     Whatever  rights  and  title 


therein  it  owned  passed  to  the  plaintiff,  un- 
less excepted  or  reserved  in  the  instrument 
of  conveyance,  or  by  some  act  of  Congress. 
Plaintiff  took  and  held  the  same  subject,  ol 
course,  to  the  right  of  appropriation  just 
noted,  and  he  holds  it  subject,  also,  to  the 
state  taxation  law,  the  laws  of  eminent  do- 
main, and  other  statutory  regulations  to 
which  the  owners  of  all  property  are  ame- 
nable. But  the  power  of  the  state  is  not 
so  comprehensive  as  to  enable  it,  without 
compensation  to  the  owner  of  lands,  to  take 
any  part  of  them  from  him  and  give  them 
to  another  citizen,  and  no  act  of  Congress 
authorized,  nor  did  plaintiff's  patent  can- 
tain,  any  reservation  of  an}-  public  right  of 
fishery,  or  of  any  easement  over  his  lands 
to   enable  the  public  to   enjoy   such   right. 


where  the  same  can  be  done  without  expos- 
ing it  to  increased  dangers,  upon  being  noti- 
fied by  such  owner  that  its  present  position 
interferes  with  his  use  of  such  river;  and 
does  not  commit  any  actual  present  damage 
to  the  property  of  such  owner.  Morrison  v. 
Thurman,  17  B.  Mon.  249,  66  Am.  Dec.  153. 

So,  damages  for  trespasses  committed  on 
the  lands  of  a  riparian  owner  by  the  mooring 
of  rafta  at  his  river  bank  cannot  be  recov- 
ered in  an  action  of  assumpsit  upon  an  im- 
plied promise  to  pay  for  the  use  and  oco.\\- 
pation  of  such  land,  where  the  circumstances 
of  the  use  imply  neither  the  relation  of  land- 
lord and  tenant,  nor  a  contract  to  pay  rent. 
Hall  V.  Jacobs,  7  Bush,  595. 

And  an  implied  promise  to  pay  for  the 
privilege  and  convenience  of  mooring  rafts 
at  a  river  bank  belonging  to  a  riparian  own- 
er will  not  be  presumed  by  such  use  where 
•such  bank  is  not  improved  as  a  wliarf,  or 
provided  with  the  means  of  fastening  boats 
or  rafts,  or  any  act  done  to  subserve  the 
convenience  of  boatmen  or  raftsmen.  Ibid. 

But  in  a  late  rasp  it  was  held  that  the 
rights  of  the  public  in  the  use  of  a  stream 
«?xtend  only  to  the  bed,  and  do  not  give  it  a 
right  to  fasten  log  booms  to  the  bank  to  the 
injury  of  the  owner.  Smith  v.  Atkins.  110 
Ky.  llf/,  53  L.R.A.  790,  96  Am.  St.  Rep.  424, 
60  S.  W.  930. 

In  Oregon  it  has  been  held  that  the  right 
of  an  owner  of  logs  to  attach  a  boom  to  the 
lands  of  a  riparian  provrietor,  where  noces- 
•ary  to  the  exercise  of  his  right  of  naviga- 
tion, includes  the  riglit  to  keep  it  attached 
for  a  reasonable  time,  -what  is  a  reasona- 
ble time  being  a  question  for  the  jury.  Weise 
▼.  ymith,  3  Or.  445,  8  Am.  Rep.  621. 

But  it  will  be  a  trespass,  by  a  person  nm- 
ning  logs  in  a  river,  to  attach  a  boom  to  the 
land  of  a  riparian  owner  if  there  is  no  ne- 
cessity for  so  doing;  but,  if  the  act  is  neces- 
sary in  order  to  enable  him  to  exercise  his 
right  of  navigation,  no  action  will  lie  against 
him  for  doing  so.  as  there  is  a  right  to  use 
the  shore  so  far  as  it  is  necessary.    Ibid. 

In  Tennessee  it  has  been  held  that  the 
banks  of  a  river,  so  far  as  they  are  neces- 
•ary  to  the  exercise  uf  the  right  of  pfts'sage 
4L.R.A.(N.S.) 


and  navigation,   are  subject   to   the   public 
easement.    Memphis  v.  Overton,  3  Yerg.  387- 

III.  As  appurtenant  to  fishery  right. 

From  the  note  in  60  L.R.A.  481,  it  appears 
that,  except  where  the  King  had  granted  ex- 
clusive rights  before  his  power  to  do  so  had 
been  curtailed,  there  is  a  common  right  of 
fishery  in  all  waters  the  title  to  the  beds  of 
which  is  in  the  Crown.  This  being  true,  the 
question  arises  whether  or  not  the  fisher- 
man has  the  same  right  with  respect  to  the 
banks  and  shores  that  the  navigator  has. 
From  the  fact  that  the  fishing  industry  is 
more  or  less  localized,  the  establishment  of 
a  right  in  favor  of  the  fisherman  would  sub- 
ject the  bank  to  a  much  greater  servitude 
than  does  the  navigator's  right.  On  this  ac- 
count the  decisions,  as  far  as  they  go,  seem 
disinclined  to  recognize  such  right.  In  an 
early  case  it  is  stated  that  those  who  are 
fishers  in  the  sea  may  justify  going  on  the 
land  adjoining  the  sea;  for  a  fishery  is  for 
the  commonwealth  and  for  the  sustenance  of 
all  the  realm,  and  this  is  common  law.  8 
Kdw.  IV.  pi.  30. 

And  the  rule  is  so  stated  in  Fitzherbert, 
Abr.  Lib.   Barre,  93. 

So,  Choke  said,  in  8  Edw.  TV.  pi.  30:  If 
I  have  land  adjoining  the  sea  where  the  sea 
ebbs  and  (lows  over  the  land,  when  it  flows, 
everycme  nmy  fish  in  the  water  which  has 
flowed  on  my  land,  for  then  it  is  parcel  of 
the  sea,  and,  in  the  sea.  everyone  may  fish 
of  common  right.  So.  when  the  sea  has 
ebbed  then  in  the  land  which  was  before 
flowed  by  it,  he  may  justify  his  digging,  for 
this  land  is  not  much  advantage  to  me. 
Holroyd  says  (5  Bam.  &  Aid.  268),  this  doc- 
trine may  be  true  where  there  is  such  a  cus- 
tom, and  such  a  custom  confined  to  the 'sea- 
shore may  be  good. 

But,  as  shown  in  the  next  subdivision,  it 
seems  to  be  assumed  that  trespass  on  pri 
vate  property  cannot  be  justified;  and  it  i^? 
held  that  a  custom  so  to  trespass  is  no' 
good. 

Woolrych,  Waters,  p.  167,  says  there  i^ 
not  of  necessity  any  right  to  land  on  the 
neighboring  shores  after  the  taking  of  fish 
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Defendant  concedes  that  at  the  common  law, 
and  the  authorities  so  hold,  the  owner  of 
lands  which  border  on  a  navigable  river, 
above  the  ebb  and  flow  of  the  tide,  and  the 
owner  of  lands  along  a  nonnavigable  fresh- 
water stream,  as  an  incident  of  such  o\Mier- 
«hip,  owns  the  bed  of  the  stream,  and  the 
exclusive  right  of  fishery  therein  to  the 
middle  thereof;  and  if  he  o>vn8  the  land 
bordering  upon  both  sides,  he  has  the  ex- 
clusive right  of  fishing  in  the  entire  stream, 
to  the  extent  that  it  flows  through  his  lands. 
Holyoke  Water-Power  Co.  v.  toyman,  15 
Wall.  500,  21  L.  ed.  133;  13  Am.  &  Eng.  Enc. 
Law,  2d  ed.  pp.  565  et  seq. ;  New  Knglniid 
Trout  &  Salmon  Club  v.  Mather,  68  Vt.  338. 
33  L.R.A.  669,  35  Atl.  323;  Albright  v. 
C'ortright,  64   N.  J.  L.  330,  48  L.R.A.  616, 


81  Am.  St.  Rep.  504,  45  Atl.  634;  Rocke- 
feller v.  Laniora,  85  App.  Div.  254,  83  N.  Y. 
Supp.  289;  Griffith  v.  Holnian,  23  Wash. 
347,  54  L.R.A.  178,  83  Am.  St.  Rep.  821. 
63  Pac.  239;  3  Washb.  Real  Prop.  4th  ed. 
187,  191,  and  authorities  cited. 

As  between  those  claiming  a  right  of  the 
same  character, — that  is,  a  public  right  of 
fishery  and  a  private  right  of  fishery, — 
this  doctrine  of  the  common  Jaw,  being  of  a 
general  nature,  is  just  as  applicable  in 
Colorado  as  elsewhere.  Necessily  does  not 
furnish  a  basis  for  the  right  of  public  fisher^' 
upon  which,  it  is  said  in  Yunker  v.  Nichols, 
1  Colo.  551,  rests  the  dominant  right  of  one 
landowner  in  this  state  to  build  a  conduit 
over  the  lands  of  another  in  order  to  get 
water  from  the  stream  to  irrigate  agricul- 


And  Parker  v.  Elliott,  1  U.  C.  C.  P.  470, 
holds  that  the  right  of  fishery  in  navipible 
water  does  not  include,  as  an  incident,  a 
right  to  land  or  use  the  bank  (being  private 
property)  above  high- water  mark  in  the  pur- 
suit of  fishing,  and  much  less  to  dig  holes 
or  erei't  buildmgs  thereon. 

But  an  incorporeal  right  to  walk  along  the 
bank  of  a  stream  for  the  purpose  of  fishing 
therein  is  not  so  incongruous  to  an  incor- 
poreal right  of  fishing  in  the  river  that  it 
cannot  be  appurtenant  to  it.'  Hanbury  v. 
Jenkins  [1901]  2  Oh.  401. 

IV.  Custom  or  prescription. 

In  8  Edw.  IV.  folio  18,  certain  fishermen 
proceeded  against  as  trespassers  for  digging 
lioles  on  the  shore  to  put  stakes  in  for  dry- 
ing nets  pleaded  a  custom  to  do  so,  which 
was  held  bad,  Choke  saying  there  could  be 
no  custom  to  dig  my  land. 

So,  it  is  not  a  good  custom  for  fishermen 
to  dig  in  the  land  of  a  riparian  owner  to  set 
stakes  to  dry  their  nets.    8  Edw.  IV.  pi.  30. 

A  custom  in  the  public  to  fish  in  the 
water  adjoining  a  close,  and  to  use  and  oc- 
cupy the  shore  for  that  purpose,  is  not  suf- 
ficient to  justify  the  erection  of  a  hut  upon 
the  shore  by  the  fishermen.  Cortelyou  v. 
Van  Brundt,  2  Johns.  357,  3  Am.  Dec.  439. 

One  having  the  right  to  a  free  fishery  can- 
not claim  a  prescriptive  right  to  land  nets 
on  the  adjoining  land  under  the  statute  re- 
lating to  prcvscriptions,  as  it  does  not  apply 
to  easements  in  gross.  Shuttle  worth  v,  Lc- 
Fleming,  19  0.  B.  N.  S.  687. 

On  the  south  side  of  the  river  Wissey 
there  is  a  regular  towing  path,  and,  for  the 
convenient  navigation  of  the  river,  it  is  fre- 
[uently  necessary  to  change  the  horses  from 
one  side  to  the  other,  and  the  owners  of 
boats  and  vessels  navigating  the  said  river 
have  from  time  immemorial  been  accus- 
tomed to  use  it.  Simpson  v.  Scales,  2  Bos. 
Si  P.  496. 

A  prescriptive  right  to  a  public  towing 
path  on  the  banks  of  a  navigable  tide  river 
is  not  destroyed  in  consequence  of  that  part 
of  the  river  adjoining  the  towing  path  hav- 
ing been  converted  by  act  )f  Parliament  into 
}L.R.A.(N.S.) 


a  floating  harbor,  thereby  subjecting  the 
towing  path  to  use  at  all  times  of  the  tide, 
whert'  before  it  had  been  used  onlv  at  high 
tide.    King  v.  Tippett,  3  Bam.  &  Aid.  193. 

The  public  has  established  by  prescription 
a  right  of  way  on  the  bank  of  the  Clvde. 
Harvie  v.  Rogers,  3  Bligh,  N.  R.  440. 

It  will  be  presumed  that  the  acts  of  les- 
sees of  a  fishery  in  landing  their  nets  on  a 
certain  part  of  the  banks  of  the  river  for 
more  than  twenty  years,  during  which  time 
they  had  occasionally  sloped  and  leveleti 
such  landing  places,  were  done  with  the 
knowledge  of  the  owners  of  the  land,  and 
that  a  grant  of  siich  right  had  previously 
been  made.  Gray  v.  Bond,  5  J.  B.  Moore, 
627. 

Raftsmen  may  not  establish  a  custom 
among  themselves  to  anchor  their  rafts  re- 
gardless of  the  wishes  or  convenience  of  the 
proprietors  of  adjoining  lands,  and  thu^ 
override  the  common-law  right  of  access  of 
riparian  owners.  Harrington  v.  Edwards,  17 
Wis.  586,  84  Am.  Dec.  768. 

However,  the  court  will  take  judicial 
notice  of  a  custom  allowing  the  navigator 
of  a  public  stream  the  right  of  necessity  to 
land  boats,  rafts,  and  other  water  crafts 
along  the  shores  without  the  consent  and 
contrary  to  the  will  of  the  riparian  proprie- 
tor; but  he  cannot  retain  them  there  for  an 
unreasonable  time,  nor  longer  than  the  ne- 
cessity exists,  and,  if  he  does  so,  he  is  a  tres- 
passer ab  initio.  O'Connor  v.  Bigler,  2  Pear- 
son (Pa.)  219,  Affirmed  in  32  Phila.  Leg.  Int. 
355. 

lu  Atty.  Gen.  ex  rel.  Moore  v.  Wright 
[1897]  2  Q.  B.  318,  where  a  number  of  fisher- 
men and  yacht  owners  claimed  the  right,  as 
against  the  lessee  of  the  soil  to  the  foreshore 
of  the  river  Thames,  to  moor  their  boats  at 
such  place  by  means  of  moorings  attached  to 
the  soil,  and  supplied  with  a  chain  and  buoy 
which  indicated  its  position,  such  right  was 
sustained  by  the  court,  though  upon  vari- 
ous grounds.  Tx)rd  Esher.  AI.  R.,  and  A.  L. 
Smith,  L.  J..  claime<l  that  the  right  could 
be  supported  as  an  ordinary  incident  of  the 
navigation  of  such  waters,  such  mooring 
constituting  a  permanent  mode  of  anchoring 
and  being  justified  as  such;  they  also  held 
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tural  lands.  Of  course,  as  between  those 
claiming  either  a  public  or  private  right  of 
fishery  in  our  natural  streams,  and  those 
asserting  the  superior  constitutional  right 
of  appropriation,  the  latter,  in  case  of  con- 
flict, must  prevail.  But  the  rights  here  in 
Ksontroversy  are  both  of  the  same  character 
and  subject  to  the  common-law  rule  of  de- 
cision. Gen.  Stat.  1883,  §  197.  Plaintiff 
owns  lands  bordering  on  both  banks  of 
natural  streami).  As  between  him  and  the 
defendant,  he  owns  the  right  of  fishery  in 
their  waters  within  his  outer  boundaries. 
As  between  them,  plaintiff  also  owns  the 
beds  of  the  streams  just  as  much  as  he 
owns  the  adjacent  banks  or  the  soil  any- 
where within  his  surface  lines.     It  neces- 


sarily follows  that  defendant  has  no  right 
of  fishery   within  plaintiff's  inclosure. 

But,  if  he  does,  he  certainly  has  no  ease- 
ment over  any  portion  of  plaintiff's  proper- 
ty, either  in  the  beds  of  the  streams  or  the 
adjacent  soil,  for  the  purpose  of  reaching 
the  streams.  In  the  enjoyment  of  his 
private  property  plaintiff  is  protected,  both 
by  Federal  law  and  the  state  Ck>nstitution, 
against  encroachment  by  defendant.  Neither 
the  state,  nor  an  individual,  nor  a  corpora- 
tion to  whom  the  right  of  eminent  domain 
is  delegated,  can  take  private  property  for 
public  use  without  just  compensation ;  much 
less  can  the  state,  without  any  compensa- 
tion at  all,  take  the  private  property  of 
one,  and  give  it  to  another  citizen  to  be 
enjoyed  by  the  latter  for  a    mere    private 


that,  that  having  been  exercised  from  time 
immemorial,  it  might  be  presumed  that  the 
^ant  of  the  foreshore  from  the  Crown  was 
made  subject  to  sucli  user,  or  that  there  had 
been  a  concession  by  the  former  owner  of 
the  foreshore  to  persons  navigating  the 
waters  so  to  use  it.  Rigby,  L.  J.,  while 
stating  that  he  did  not  wish  to  express  any 
doubt  as  to  what  had  been  said  by  the  mas- 
ter of  the  rolls  and  the  lords  justices,  placed 
tiis  decision  upon  the  ground  that  from  the 
immemorial  user  it  could  be  presumed  that 
such  a  method  of  mooring  had  a  legal  ori- 
gin in  some  regulations  prescribed  by  the 
port  authority  of  that  port,  which  was  the 
port  of  London. 

The  proprietors  of  land  adjoining  a  har- 
bor upon  which  fishermen  had  been  imme- 
moriatly  accustomed  to  beach  their  boats 
in  winter,  soliciting  and  receiving  an  act  of 
Parliament  authorizing  the  levy  of  a  yearly 
toll  for  each  boat  beached,  must  provide 
the  condition  mentioned  in  the  act,  and  can- 
not exclude  fishermen  tendering  the  toll 
without  assigning  to  them  other  ground 
equally  adapted  to  the  purpose.  Alton  v. 
Stephen,  L.  R.  1  App.  Cas.  456. 

V.  Grant. 


A  reservation  in  a  deed  by  a  boom  com- 
pany, of  free  and  unobstructed  passage 
along  the  banks  of  streams  and  across  the 
lands  conveyed,  entitles  it  to  enter  upon  the 
premi.<<«$  with  men  and  teams  to  remove  saw 
logs  which  have  floated  out  of  the  river  up- 
on adjacent  land.  Bradley  v.  Tittabawassee 
Boom  Co.  82  Mich.  9,  46  N.  W.  24. 

A  boom  company  whic^,  in  conveying 
property,  reserved  the  right  to  go  upon  the 
banks  and  remove  logs,  is  not  affected  by  a 
statute  subsequently  passed,  which  requires 
the  payment  of  damages  for  injury  caused 
by  so  doing.'   Ibid. 

By  the  Massachusetts  colonial  ordinance, 
the  owner  of  fiats  could  not  hinder  the 
mooring  of  vessels  at  the  shore,  and  the  dis- 
charging and  taking  on  of  cargo  there. 
State  V.  Wilson,  42  Me.  9. 
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VI.  Legislative  power. 

A  boom  company  cannot  be  given  the  right 
to  use  the  banks  belonging  to  a  riparian 
owner  without  making  compensation.  Gohn 
V.  Wausau  Boom  Co,  47  Wis.  314,  2  N.  W. 
546. 

A  municipal  corporation  has  no  power  to 
take  and  appropriate  the  natural  and  per- 
manent banks  of  a  navigable  stream  within 
the  municipality  without  paying  the  owner 
therefor,  so  that  it  cannot  require  the  cut- 
ting down  of  the  beds  and  banks  to  facili- 
tate the  fiow  of  water  to  avoid  the  creation 
of  a  nuisance.  Schenectady  v.  furman,  145 
N.  Y.  482,  45  Am.  St.  Rep.  624,  40  N.  E.  221, 
Affirming  78  Hun,  87,  29  N.  Y.  Supp.  269. 

In  Ball  V.  Herbert,  3  T.  R.  253,  the  court, 
in  deciding  that  the  public  have  no  common- 
law  right  to  tow  on  the  banks  of  a  stream, 
did  not  pass  upon  the  contention  that  the 
right  might  be  supported  on  making  a  rea- 
sonable compensation  to  the  owner  of  the 
land.  The  possibility  of  the  existence  of 
this  right  was  suggested  by  a  statement  of 
Lord  Hale  that  the  right  of  towaee  cannot  be 
enjoyed  without  compensation  being  made 
to  the  parties  injured. 

VII.  Street  on  shore. 

The  establishment  of  a  street  on  the  shore 
of  the  stream  may  change  the  rights  of  the 
parties.  If  the  street  touches  the  water 
there  could  be  no  question  that  the  ease- 
ment of  way  would  include  uses  incident  to 
the  enjoyment  of  the  water.  In  some  cases 
the  establishment  of  the  road  is  held  to  cut 
off  the  individual  rights  entirely. 

Thus,  a  landowner  cannot  maintain  an 
action  for  a  diversion  of  water  from  a 
stream  when  his  land  is  separated  therefrom 
by  a  road  allowance,  so  that  his  land  does 
not  touch  the  stream,  and  therefore  he  is 
not  a  riparian  proprietor.  Hamilton  v. 
Gould,  24  U.  C.  Q.  B.  68. 

But,  in  Doe  ex  dem.  Seebkristo  v.  East 
India  Co.  10  Moore,  P.  C.  C.  140,  it  is  held 
that  accretions  forming  in  a  tidal  river  next 
to  a  road  belong  to  the  proprietors  of  the 
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use.  The  legislature  cannot  make  lawful  a 
trespass  by  one  man  upon  the  lands  of  an- 
other by  providing  that,  if  any  damage  is 
thereby,  done,  a  recovery  therefor  may  be 
had.  That  is  just  what  our  general  assem- 
bly by  its  statute  has  attempted.  But  the 
act  contravenes  the  provisions  of  $  15  of 
article  2  of  our  state  Constitution,  and  is 
clearly  in  conflict  with  the  laws  of  Congress 
relating  to  the  disposition  of  the  public 
domain. 

The  judgment  of  the  District  Court  is  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  the  District  Court  to  enter  a 
judgment  favorable  to  plaintiff. 

Gabbert,  Ch.  J.,  and  Goddard  and  Maxwell, 
JJ.,  concur. 

Gunter,  J.,  concurring  specially: 

I  think  the  judgment  below  should  be  re- 
versed, and  to  this  extent  concur  in  the  ma- 
jority opinion.  I  do  not,  however,  think 
it  necessary,  in  reaching  this  conclusion,  to 
go  into  the  important  question  of  riparian 
rights  upon  which  the  court  divides.  It  is 
said  by  our  attorney  general,  who  appears 
as  an  amicus  curicBy  also  by  other  amid 
cur  ice,  all  of  whom  are  of  counsel  in  the  case 
now  pending  between  this  commonwealth 
and  the  state  of  Kansas  in  our  national  Su- 
preme Court,  that  the  questions  considered 
in  the  majority  and  minority  opinions  are 
to  some  extent  involved  in  that  case.  It 
would  seem  to  be  wise  to  a\oid  discussing 
unneoessarily  here  any  question  that  may 
be  ruled  there: 

The  facts  involved  herein  are  simple: 
Plaintiff  was  the  owner  in  fee  of  certain 
lands  which  were  inclosed,  and  through 
which  ran  a  section  of  Tumiche  creek  j  de- 
fendant standing  in  the  bed  of  this  section 
of  the  stream  frequently  fished  therein,  and 
when  requested  to  desist  refused  to  do  so, 
and  asserted  his  right  to  continue  the  al- 
leged trespasses.  I  think,  as  stated  by  one 
of  amid  curice,  the  simple  question  here  is: 
Has  a  fisherman  the  right  to  fish  where  the 
game  law  says  he  shall  not? 

The  question  involved  arises  under  the 
game  law  of  1899  (chapter  98,  p.  184, 
Laws  1899);  the  amendments  of  1903  not 


affecting  them  when  the  proviso  of  that  year^ 
found  in  subdivision  7,  $  7,  p.  233,  Law» 
1903,  discussed  in  the  main  opinion  and 
held  therein  to  be  unconstitutional,  is  elim- 
inated. Section  16,  div.  "a,"  chap.  98,  p. 
188,  Laws  1899,  reads  as  follows:  "All 
game  and  fish  now  or  hereafter  within  this 
state,  not  held  by  private  ownership,  le- 
gally acquired,  and  which  for  the  purposes 
of  this  act  shall  include  all  the  quadrupeds, 
birds,  and  fish  mentioned  in  this  act,  are 
hereby  declared  to  be  the  property  of  the 
state,  and  no  right,  title,  interest,  or  prop- 
erty therein  can  be  acquired  or  transferred, 
or  possession  thereof  had  or  maintained,  ex- 
cept as  herein  expressly  provided."  Illi- 
nois has  a  similar  statute,  and  in  Meul  r. 
People,  198  lU.  258,  64  N.  E.  1106,  it  is 
said:  "Prior  to  this  enactment  the  state 
had  general  ownership  of  animals  ferm 
naturw;  not,  however,  as  a  proprietor,  but 
in  its  sovereign  capacity,  as  the  representa* 
tive  of  the  people,  and  for  the  benefit  of  all 
the  people  .in  common.  Section  II  places 
the  title  and  ownership  in  the  state  as  a 
proprietor,  and  the  individual  may  no  long- 
er acquire  ownership  by  capturing,  killing, 
or  reclaiming  such  animals,  except  in  so  far 
as  permitted  so  to  do  by  other  provisions 
of  the  act"  In  Geer  v.  Connecticut,  161 
U.  S.  519,  40  L.  ed.  793,  16  Sup.  Ct.  Rep. 
600,  perhaps  the  leading  game  case  in  this 
country,  it  is  said:  ''From  the  earliest  tra- 
ditions the  right  to  reduce  animals  fer<je 
natures  to  possession  has  been  subject  to 
the  control  of  the  law^-giving  powsr.  .  .  . 
In  most  of  the  states  laws  have  been  passed 
for  the  protection  and  preservation  of  game. 
We  have  been  referred  to  no  case  where 
the  power  to  so  legislate  has  been  so  ques- 
tioned, although  the  books  contain  cases  in- 
volving controversies  as  to  the  meaning  of 
some  of  the  statutes."  In  Magner  v.  Peo- 
ple, 97  111.  320,  the  court  said:  ''The  owner- 
ship being  in  the  people  of  the  state,  the 
repository  of  the  sovereign  authority,  and 
no  individual  having  any  property  rights  to 
be  affected,  it  neoessarily  results  that  the 
legislature,  as  the  representative  of  the  peo- 
ple of  the  state,  may  withhold  or  grant  to 
individuals  the  right  to  hunt  and  kill  game 
or  qualify  and  restrict  it,  as,  in  the  opinions 


road  who  have  the  title  to  the  soil,  and  not 
to  the  owners  of  the  land  which  the  road 
separates  from  the  river,  and  from  whom 
the  proprietors  of  the  road  acquired  title  to 
it. 

The  location  of  a  road  on  land  bordering 
on  a  stream  does  ont  deprive  the  owner  of 
the  land  of  his  riparian  rights,  which  are 
not  necessarily  invaded  by  the  use  of  the 
road  by  the  public;  and  the  operator  of  a 
private  ferry,  without  license  from  the  prop- 
er commissioner's  court,  cannot  land  his 
4L.R.A.(N.S.) 


boat  on  property  condemned  under  statute 
for  a  public  road  without  the  consent  of  the 
riparian  proprietor  of  the  land  so  con- 
demned; and  the  riparian  owner  is  entitled 
to  an  injunction  enjoining  the  ferry  opera- 
tor from  landing  on  property.  Buford  v. 
Smith,  2  Tex.  Civ.  App.  178,  21  S.  W.  168. 

For  a  fuller  collection  of  authorities  as  to 
the  effect  of  opening  a  street  on  the  shore, 
see  note  to  Freeland  v.  Pennsylvania  R.  Os^ 
58  L.R.A.  208.  H.  P.  P. 
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of  its  memben,  will  best  subserve  the  public 
welfare."  These  authorities  are  approved 
in  Hombeke  v.  White,  20  Colo.  App.  13, 
76  Pac.  926.  The  statutes  of  Colorado,  read 
in  the  light  of  these  decisions,  vest  the  own- 
ership of  game  in  the  state  as  a  proprietor, 
and  take  away  the  "right  to  capture  and 
kill  unless  prohibited"  as  it  existed  at  com- 
nMMk  law;  leaving  under  these  statutes  no 
right  to  capture  and  kill  except  as  per- 
mitted. In  the  language  of  counsel:  In 
other  words,  the  game  without  such  stat- 
ute was  like  the  water  of  the  streams,  ordi- 
narily open  to  the  first  appropriator,  ex- 
cept as  prohibited  by  law,  while  under 
these  statutes,  like  the  land  and  timber  of 
the  state,  it  can  be  pursued,  and  appro- 
priated to  use,  or  held  in  possession  only 
as  permitted  by  law. 

Section  2,  div.  'V'  p.  191i  Laws  1899,  so 
far  as  pertinent,  is :  "No  person  shall  shoot 
from  a  public  highway  at  game,  or  fish,  or 
hunt  game  in  any  inclosure  not  publid  land, 
without  the  consent  of  the  owner  or  persons 
in  charge  of  the  same."  This  section  pro- 
hibiting fishing  within  the  inclosure  of  an- 
other without  his  consent  was  in  force  at 
the  time  of  the  alleged  trespasses  of  defend- 
ant»  unless  repealed  by  said  subdivision  7, 
I  7,  p.  233,  Laws  1903.  Tliis  latter  section 
reads:  "That  the  public  shall  have  the  right 
to  fish  in  any  stream  in  this  state  stocked 
at  public  expense,  subject  to  actions  in  tres- 
pass for  any  damage  doiie  property  along 
the  bank  of  any  such  stream."  If  this  sec- 
tion be  unconstitutional,  as  the  main  opin- 
ion holds  it  to  be,  and  as  I  think  it  to  be, 
then  said  S  2  of  division  "b"  of  the  game 
law  of  1899  is  in  existence.  Said  subdivi- 
sion 7,  S  7,  Laws  1903,  purports  to  give  the 
public  a  right  of  way  over  the  land  of  an- 
other, "subject  to  actions  in  trespass  for 
any  damage  done  property  along  the  bank 
of  any  such  stream."  The  right  of  way,  so 
attempted  to  be  given,  is  not  confined  to  the 
bed  of  the  stream.  It  purports  to  give  the 
public  such  ways  over  the  lands  of  an  owner 
as  may  be  convenient  or  necessary  to  ex- 
ercising the  right  of  fishery.  This  section 
attempts  to  make  lawful  a  trespass  upon 
the  lands  of  another  by  providing  that,  if 
any  damage  is  done,  a  recovery  therefor  may 
be  had.  It  was  an  attempt  to  take  private 
property  for  private  use  without  just  com- 
pensation. I  think  it  clearly  violates  S  IS 
of  article  2  of  our  Constitution  in  prohibit- 
ing the  taking  of  private  property  for  pub- 
lic or  private  use  without  just  compensa- 
tion. New  England  Trout  &  Salmon  Club 
V.  Mather,  68  Vt.  338,  38  L.R.A.  569,  35  Atl. 
323;  Rockefeller  v.  Lamora,  85  App.  Div. 
254,  83  N.  Y.  Supp.  289.  We  conclude, 
therefore,  that  said  |  2  of  division  "b," 
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Laws  1899,  was  in  force  prohibiting  fishing 
within  any  inclosure  without  the  consent  of 
the  owner. 

To  sum  up,  it  was  competent  for  the  legis- 
lature to  say  that  defendant  should  not  fish 
within  the  inclosure  of  plaintiff  without  his 
consent.  The  legislature  has  so  said.  De- 
fendant was  fishing  within  the  inclosure  of 
plaintiff  without  his  consent,  therefore,  was 
there  in  violation  of  the  law.  The  defend- 
ant was  unlawfully  on  the  premises  of  the 
plaintiff,  and,  as  the  lower  court  held  other- 
wise, its  judgment  should  be  reversed. 

Bailey,  J.,  dissenting: 

After  the  former  opinion  of  the  court 
was  announced  the  attorney  general,  on 
behalf  of  the  state,  was  permitted  to  in- 
tervene; and  upon  reargument,  I  am  con- 
vinced that  the  opinion  announced  by  the 
majority  of  the  court  is  erroneous,  for  the 
following  reasons:  The  Angles  and  Saxons, 
who,  in  company  with  the  Jutes,  invaded 
and  conquered  England  in  the  latter  part 
of  the  fifth  and  earlier  portion  of  the  sixth 
centuries,  were  an  energetic,  freedom-loving 
people,  excessively  fond  of  outdoor  sports, 
hunting,  and  fishing.  These  characteristics 
were  accentuated  and  emphasized  by  the 
Norsemen  occasionally  making  war  upon  the 
Anglo-Saxons  and  in  their  raids  leaving  a 
portion  of  their  people,  who  remained  and 
mingled  with  the  Britons.  Until  the  ad- 
vent of  the  Normans,  such  a  thing  as  regu- 
lations concerning  the  right  of  fishery  was 
unknown.  The  waters  of  the  streams,  and 
the  fish  within  the  waters,  were  common 
property.  They  were  as  free  as  the  air  was 
free  and  as  the  birds  which  fiew  in  the  air 
were  free.  The  Normans  were  a  different 
class  of  people.  They  strove  for  individual 
power  and  dominion.  The  great  barons  de- 
manded, and  William  and  his  successors 
conceded  to  them,  great  landed  estates. 
Then  it  was,  for  the  first  time,  that  the 
right  of  fishery  was  vested  in  individuals, 
instead  of  the  common  people.  The  King, 
however,  reserved  the  sea,  the  arms  thereof, 
and  the  rivers  entering  therein,  so  far  as 
the  tide  ebbed  and  flowed,  because  it  was 
necessary  to  have  access  to  the  bays  and 
rivers  for  navigation  purposes.  These  were 
called  public  waters,  and  the  right  of  the 
public  to  fish  therein  was  conceded  because 
they  were  public  waters.  There  then  grew 
up  a  series  of  distinctions  of  the  right  of 
fishery.  These  were  divided  into  the  "sev- 
eral right  of  fishery,"  the  "free  right  of 
fishery"  and  the  "public"  or  "common  right 
of  fishery."  The  public  right  of  fishery  was 
the  common  right  to  take  fish  from  the 
waters  over  which  the  King  held  dominion. 
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There  arose  in  England  much  litigation  over 
these  rights  and  their  alleged  violation. 

It  is  unnecessary  in  this  opinion  to  follow 
the  crudiiion  of  the  judges  and  lawyers  con- 
cerning those  matters,  except  to  say  that, 
among  other  principles  which  were  estab- 
lished, it  was  held  that  in  a  free  fishery 
a  man  had  a  property  in  the  fish  before 
they  were  cauglit;  in  a  common  of  piscary, 
or  public  fishery,  and  in  a  several  fishery, 
not  until  afterwards;  that  a  public  river 
is  a  public  highway,  and  this  is  its  dis- 
tinguishing characteristic;  that  the  right 
to  common  of  fishery  was  vested  in  the  peo- 
ple in  all  public  rivers.  These  are  the 
principles  which  are  deduced  from  the  learn- 
ing of  the  English  courts  and  jurists  as  they 
existed  at  common  law.  2  BI.  Com.  39;  Co. 
Litt.  122,  Hargraves  Xote,  181 ;  Hale,  De  Jure 
Maris,  11.  At  that  time  what  were  called 
public  rivers  were  only  the  rivers  affected, 
and  to  the  extent  that  they  were  affected, 
by  the  tides,  because  that  was  the  extent 
to  which  they  were  used  for  navigation. 

In  the  United  States  the  right  of  public 
fishery  was  acquiesced  in  for  many  years. 
At  any  rate,  the  books  are  silent  as  to  any 
question  concerning  it  being  raised  for  many 
years;  until  the  landed  proprietors,  in  imi- 
tation of  their  Norman  ancestors,  began  to 
exclude  the  public  from  the  streams  running 
through  private  lands.  It  was  then  deter- 
mined, in  this  country,  that  the  right  of 
fishery  existed  in  all  public  rivers  and 
streams,  and  rivers  were  public  which  were 
navigable  under  the  then  existing  condi- 
tions. It  was  no  longer  limited  to  that  por- 
tion of  the  stream  which  was  affected  by 
the  tide,  but,  so  far  as  a  boat  could  travel, 
the  right  of  fishery  existed.  This  right  of 
public  fishery  was  based  upon  the  fact  that 
the  stream  was  a  public  stream,  and  that 
the  public  had  the  right  of  way.  It  has 
never  been  held  that  in  these  public  streams 
the  landed  proprietors  had  any  property  in 
the  fish  before  they  were  caught.  The  doc- 
trine was  next  extended  to  all  streams  up- 
on which  logs  or  ties  or  the  like  could  be 
floated,  even  though  it  was  necessary  by 
use  of  physical  strength  to  force  the  logs 
or  ties  over  the  shallows  and  riffles;  and 
the  doctrine  waa  still  announced  that  the 
right  of  fishery  existed  because  the  people 
had  the  right  of  way  along  the  stream,  and 
that  the  right  of  fishery  went  with  the 
right  of  way. 

The  case  of  Schulte  v.  Warren,  218  111. 
108,  76  N.  E.  783,  decided  by  the  supreme 
eourt  of  Illinois  in  October  last,  is  strenu- 
ously argued  as  being  of  great  force  in 
this  contention.  Rightly  viewed,  the  Schulte 
Case  should  have  but  little  influence  in  this 
matter  for  at  least  two  reaaonai 
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First.  The  matter  before  the  court  and 
the  principles  involved  in  a  determinmtioii 
of  that  matter  were  entirely  different  from 
that  which  is  here  involved,  and  the  princi- 
ples necessary  for  a  determination  of  the 
same.  In  the  Schulte  Case  it  appeared  that 
the  plaintiff  owned  a  large  tract  of  land 
situate  in  the  Illinois  river  bottom.  It  was 
bounded  on  the  west  side  by  the  river.  This 
land  was  swamp  and  overflow  land,  and  was 
subject  to  overflow  in  times  of  high  water 
from  natural  causes.  Previous  to  the  con- 
struction of  a  certain  lock  and  dam,  and 
the  opening  of  a  certain  canal,  the  lands 
were  valuable  for  pasturage  during  the  late 
summer  and  early  fall,  when  the  high  wa- 
ters had  subsided.  Part  of  the  land  had 
been  under  cultivation.  By  the  construc- 
tion of  this  dam  and  lock,  and  the  oanal, 
the  water  in  the  river  was  so  raised  aa  to 
overflow  the  lands  and  render  them  worth- 
less for  agricultural  purposes.  These 
swamps  and  overflowed  lands  became  the 
resort  of  large  flocks  of  wild  fowl.  This 
gave  the  lands  a  market  value  for  hunting 
purposes.  It  also  appeared  that  the  plain- 
tiff, in  order  to  render  these  lands  more  at^ 
tractive,  had  seeded  certain  portions  to 
grasses  and  other  vegetation  seductive  to  the 
wild  fowl.  The  defendants,  who  were  in- 
solvent (there  is  no  allegation  of  insolvency 
here),  had  repeatedly  trespassed  upon  the 
lands  and  hunted  over  the  same,  and  threat- 
ened to  continue  to  flunt  thereon.  An  in- 
junction was  prayed  for.  Defendants  con- 
tended that  because  of  the  construction  of 
the  dam,  lock,  and  canal,  the  waters  had 
been  raised  and  covered  the  lands  to  a 
depth  sufficient  for  navigation,  and  that 
therefore  the  public  acquired  the  right  of 
hunting  and  fishing  in  said  navigable  waters. 
It  will  be  observed  that  these  lands  were 
private  lands,  and  the  waters  outside  of  the 
bed  of  the  stream  were  not  navigable  in 
their  natural  condition,  but  that  the  lands 
were  available  for  agricultural  purposes. 
The  public,  either  rightfully  or  wrongfully, 
caused  the  river  to  overflow  its  banks  per- 
manently so  that  which  had  theretofore  been 
agricultural  land  became  covered  with  wa- 
ter to  such  a  depth  that  it  was  possible  to 
navigate  it.  This  made  of  it  artiflcial  wa- 
ter, and  it  was  apparent  that  the  only  ques- 
tion properly  before  the  court  was  as  to 
whether  the  taking  of  the  lands  for  one  pur- 
pose, to  wit,  the  maintenance  of  the  dam, 
lock,  and  canal,  made  of  the  waters  stand- 
ing thereon  public  waters  for  all  purposes. 
With  us,  as  we  shall  presently  see,  waters 
of  the  natural  streams  of  this  state  are  made 
public  waters  for  all  purposes,  subject  only, 
however,  to  the  condition  that  the  right  of 
appropriation  is  a  privileged  right.  CoDse- 


1905. 


HARTMAN  v.  TRESISE. 


d85 


quently,  fhe  principles  involyed  in  the  de- 
termination of  the  Schulte  Case  are  entire- 
ly foreign  to  the  principles  involved  in  the 
determination  of  this  case. 

Second.  The  doctrine  as  announced  in 
the  Schulte  Case  is  not  in  harmony  with 
the  great  weight  of  authority  in  the  United 
States.  While,  as  above  stated,  the  sole 
question  which  was  properly  before  the 
Illinois  court  was  as  to  whether  the  tak- 
ing of  the  lands  of  plaintiff  by  the  state 
for  one  purpose  gave  the  citizens  of  the 
state  the  right  to  use  them  for  other  pur- 
poses, yet  the  court,  in  its  opinion,  goes 
learnedly  into  the  entire  question  of  the 
right  of  hunting  and  fishing  in  navigable 
waters,  and  determines,  obiter  dicta,  that 
waters  which  are  capable  of  floating  logs 
are  not  navigable;  that  they  must  be  capa- 
ble of  bearing  up  and  floating  vessels  for 
the  transportation  of  property;  and  the 
fact  that  there  is  water  enough  for  row 
boats  or  launches  does  not  render  the  wa- 
ters navigable.  It  is  further  determined  that 
the  right  to  hunt  and  fish  in  waters  is  not 
incident  to  a  right  of  navigation  in  such  wa- 
ters. The  owner  of  the  land  has  the  ex- 
clusive right  to  hunt  and  fish  on  his  own 
land,  irrespective  as  to  whether  the  waters 
are  navigable  or  not. 

In  rendering  this  obiter  dictum  opinion, 
the  court  simply  announced  what  has  long 
been  the  rule  in  Illinois.  Beckmen  v.  Krea- 
mer,  43  111.  447,  92  Am.  Dec.  146.  But  it  is 
entirely  at  variance  with  the  great  weight  of 
authority.  In  Willow  River  Club  v.  Wade, 
100  Wis.  86,  42  L.R.A.  305,  76  N.  W.  273, 
and  Lincoln  v.  Davis,  53  Mich.  375,  51  Am. 
Rep.  116,  19  N.  W.  103,  it  is  held  that  the 
public  use  of  a  stream  for  floating  timbers 
or  for  small  boats  is  on  the  same  principle 
as  the  use  of  highways  by  land  for  similar 
purposes;  that  one,  in  passing  along  a 
stream,  may  stop  and  flsh,  or  he  may  go 
into  or  upon  the  stream  for  the  express  pur- 
pose of  fishing. 

This  doctrine  is  also  announced  in  Peo- 
ple V.  Horling,  137  Mich.  406,  100  N.  W. 
691;  Lamprey  v.  State,  52  Minn.  181,  18 
L.  R.  A.  670,  38  Am.  St.  Rep.  541,  53  N.  W. 
1139,  and  New  England  Trout  &  Salmon  Club 
v.  Mather,  68  Vt.  3^8,  33  L.R.A.  569,  35 
Atl.  323.  Similar  rules  were  announced  in 
Pennsylvania,  South  Carolina,  North  Caroli- 
na, and  Louisiana.  In  Gould  on  Waters, 
166,  it  is  said  that  the  purpose  of  navi- 
gation is  immaterial,  and  those  who  pass  up- 
on the  water  for  the  purpose  of  pleasure, 
fishing,  and  fowling  have  equal  rights  with 
those  who  navigate  for  business,  trade,  or 
agriculture.  "If  fishery  at  a  particular 
place  is  of  nuch  importance  to  the  public 
that  the  public  shall  have  the  right  to  ex- 
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ercise  it,  it  would  be  within  the  true  line 
or  development  of  the  law  to  hold  that  such 
use  was  within  the  original  purpose  of  the 
highway,  so  that  the  public  right  would  ex- 
tend to  it."  Famham,  Waters,  p.  171. 
Again,  it  is  well  settled  in  this  country,  as 
well  as  in  England,  that,  where  the  title  to 
the  bed  of  a  river  is  in  one  owner  and  the* 
title  to  the  water  is  in  another,  the  rights 
of  fishery  follows  the  title  to  the  waters 
Washb.  Easements  &  Servitudes,  566;  Jack- 
son ex  Dem.  Teed  v.  Halstead,  5  Cow.- 
216;  Holford  v.  Bailey,  8  Q.  B.  1000;  Mal- 
colmson  v.  O'Dea,  10  H.  L.  Cas.  693;  Lee* 
V.  Mallard,  116  Ga.  18,  42  S.  E.  372.. 
While  we  have  not  gone  to  great  length  in 
reviewing  the  many  cases  bearing  upon  the? 
right  of  fishery,  a  careful  study  of  themi 
will  demonstrate  two  things:  That,  where 
the  land  b^ongs  to  one  party  and  the  water 
to  another,  the  right  of  fishery  follows  the 
ownership  of  the  water;  and  where  the  pub- 
lic has  an  easement  in  the  water  for  the 
purpose  of  navigation,  fishing  goes  with  the 
easement  as  an  incident  thereto,  for  the  rea- 
son that  the  waters  are  public.  ^ 

Now,  let  us  endeavor  to  determine  wheth- 
er or  not  the  natural  streams  of  this  state 
are  public  or  private  property.  Public  prop- 
erty may  be  defined  as  that  which  is  ded- 
icated to  the  public  use  and  over  which  the 
state  exercises  control  and  dominion.  With 
this  definition  in  mind,  we  will  examine  the 
Constitution  and  various  acts  of  the  legis- 
lature with  some  care.  The  Constitution  of 
this  state  provides:  "The  water  of  every 
natural  stream,  not  heretofore  appropriated,, 
within  the  state  of  Colorado,  is  hereby  de- 
clared to  be  the  property  of  the  publie, 
and  the  same  is  dedicated  to  the  use  of  the 
people  of  the  state,  subject  to  appropriation 
as  hereinafter  provided."  Section  5,  art. 
16.  This  makes  the  waters  of  every  nat- 
ural stream  public.  They  are  dedicated  to 
the  use  of  the  people,  to  be  used  by  them  in 
such  manner  as  they  see  fit,  subject  only  to 
one  condition, — that  of  the  right  of  appro- 
priation for  beneficial  purposes.  Until  the 
waters  are  appropriated  and  diverted  from 
the  stream,  they  belong  to  the  public.  No 
stronger  words  could  have  been  used  by  the* 
people  than  are  used  in  this  declaration.. 
It  is  idle  to  say  that  the  waters  of  the- 
streams  are  dedicated  to  the  public  for 
the  purpose  of  appropriation,  because  tliose 
are  not  the  words  of  the  Constitution.  It  is 
a  grant  made  subject  to  that  right.  The 
moment  that  water  is  appropriated,  it  ceasea 
to  belong  to  the  public,  but  becomes  the 
property  of  the  appropriator.  The  individ- 
ual who  makes  the  diversion,  and  the  ap- 
propriation, has  the  exclusive  right  to  it» 
use,  and  the  public  is  barred  from  iaterfec- 
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;iDg  with  it.  The  contention  that  the  water 
•of  a  stream  is  dedicated  to  the  people  for 
the  purpose  of  appropriating  it  must  fall 
•of  its  own  weight,  .because,  immediately  up- 
on its  being  appropriated,  it  no  longer  be- 
longs to  the  people.  The  appropriated  wa- 
ter belongs  to  the  appropriator.  If  the  ded- 
ication to  the  people  was  for  the  sole  pur- 
pose of  appropriation,  there  is  no  dedica- 
tion; the  dedication  does  not  go  into  effect 
until  the  appropriation  is  made,  and  the 
moment  it  is  made  the  water  ceases  to  be- 
long to  the  people,  but  becomes  the  property 
of  the  appropriator.  bo,  the  rignt  does  not 
exist  until  the  appropriation  is  made,  and 
it  ceases  to  exist  the  moment  the  appropria- 
tion is  made.  It  has  therefore  no  existence 
at  all. 

Inasmuch  as  the  right  of  public  fishery 
has  always  existed  in  streams  known  as 
public  streams,  the  right  of  fishery  exists  in 
the  natural  streams  of  Colorado,  because, 
the  water  being  dedicated  to  the  publie, 
makes  the  streams  in  which  that  water 
^ows,  public  streams.  It  is  scarcely  cor 
vect  to  say  that  the  right  of  fishery  existed 
in  navigable  streams,  simply  because  they 
were  navigable.  The  act  of  fishing  is  not 
necessarily  connected  with  the  act  of  navi- 
gation. Their  being  navigable  made  them 
public,  and  their  being  public  gave  the 
right  of  fishery.  So  that,  it  ought  not  to 
be  said  that  fishing  is  limited  to  navigable 
streams.  Navigation  is  only  one  of  the  ways 
by  which  a  stream  may  be  made  public. 
There  is  no  higher  authority  for  making  a 
stream  public  than  the  declaration  of  the 
people  themselves,  in  their  compact  of 
organization  dedicating  it  to  the  use  of  the 
people. 

The  grant  made  by  the  Constitution  is 
^he  fundamental  law  of  the  land.  It  is  one 
of  the  sacred  rights  of  the  people,  and  the 
courts,  being,  to  a  large  extent  the  guard- 
ians of  these  rights,  should  see  to  it  that 
they  are  not  annulled,  violated,  or  abridged. 
When,  by  the  Constitution,  the  water  of 
the  natural  streams  of  the  state  was  de- 
clared to  be  the  property  of  the  public,  and 
was  dedicated  to  the  use  of  the  people, 
there  was  also  dedicated  to  their  use  a 
right  of  way  through  the  channel  of  every 
natural  stream  of  the  state,  because  such 
right  of  way  is  a  necessary  incident  to  the 
full  and  complete  use  and  enjoyment  of 
the  grant,  and  no  private  ownership  can 
defeat  such  right  of  way.  The  legislation 
of  this  state  has  always  assumed,  not  only 
public  ownership  of  the  water,  but  also  the 
right  to  direct  and  control  the  use  of  the 
channel  or  bed  of  the  stream.  In  1872,  be- 
fore Colorado  became  a  state,  the  legisla- 
ture passed  an  act  which  provided:   "That 
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it  shall  and  may  be  lawful  for  any  person 
or  persons  to  float  any  and  all  kinds  of 
timber,  such  as  saw  logs,  ties,  fencing  poles 
or  posts,  and  firewood  down  any  of  the 
"Streams  of  this  state."  If,  as  has  been  fre- 
quently determined  by  courts  of  last  resort, 
the  floating  of  logs  or  ties  is  an  act  of  nav- 
igation, then  the  floating  of  poles  or  posts 
or  firewood  is  navigation;  and  here,  by  a 
legislative  grant,  the  right  of  way  was  giv- 
en to  the  public  down  and  through  these 
streams  and  they  were  made  public  streams. 
Then  came  the  adoption  of  the  Constitution, 
which  reiterated  the  doctrine  that  these 
were  public  streams.  Again,  in  1879,  the 
legislature  passed  an  act  providing  that  the 
owners  of  reservoirs  may  conduct  the  wa- 
ter from  the  reservoirs  into  and  along  any 
of  the  natural  streams  of  the  state,  thus 
emphasizing  the  doctrine  that  these  were 
public  streams.  In  1881  the  legislature 
recognized  the  right  to  construct  dams  in 
the  public  streams  of  the  state,  but  made 
the  condition  that  in  the  construction  of 
such  dams  fishways  should  be  made,  pro- 
viding for  the  passage  of  the  fish.  This 
was  reiterated  in  1897  and  again  in  1899, 
and  in  the  act  of  1899  it  ik  provided  that 
no  ties  or  timber  shall  be  driven  or  floated 
down  any  streams  containing  fish.  Upon 
this  last  provision  great  stress  is  laid  by 
some  of  the  friends  of  the  court,  because  it 
is  said  that  it  directly  repeals  the  law  of 
1872,  making  provision  for  the  fioating  of 
logs  and  other  timber  down  the  public 
streams. 

The  conclusion  to  be  drawn  from  the  act 
of  1899  is  favorable  to  the  defendant,  rather 
than  otherwise,  because,  while  it  prohibits 
the  floating  of  timber  on  the  streams  con- 
taining fish,  it  reiterates  and  emphasizes 
tlie  fact  that  the  state  assumes  absolute  con- 
trol over  these  streams,  it  having  in  effect 
theretofore  declared  that  they  were  public 
highways.  It  now  declares  that  such  use 
shall  not  be  made  of  the  public  highway  as 
to  be  injurious  or  detrimental  to  the  fishing 
interests.  In  i897,  the  legislature  passed 
an  act  which  permitted  any  person  or  com- 
pany to  divert  water  from  one  public 
stream  and  turn  it  into  another  public 
stream  and  take  out  the  same  amount  of 
water  again,  making  provision  for  loss  by 
seepage  and  evaporation.  So,  here,  again, 
is  a  solemn  declaration  that  these  are  pub- 
lic streams.  By  the  act  of  1897  the  people 
were  given  the  right  to  increase  the  flow 
of  the  stream,  the  exercise  of  which  right 
might  easily  injure  adjoining  property.  In 
this  case  it  is  contended  that  the  right  to 
wade  in  the  stream,  which  could  not  pos- 
sibly injure  the  property,  could  not  be  giFen. 
Then  came  the  act  which  is  in  question  here. 
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appioved  in  1003.  This  provides  that  the 
public  shall  have  the  right  to  fish  in  any 
streamfl  in  this  state,  stocked  at  public  ex- 
trine  as  first  announced  in  1872,  that  these 
streams  are  public.  For  more  then  thirty 
years  they  have  been  treated  by  the  people, 
and  by  the  representatives  of  the  people  at 
each  general  assembly,  as  public  streams.  It 
is  asserted  that  this  act  is  in  violation  of  S 
16,  article  2,  of  the  Constitution,  in  that  it 
pense,  which  is  but  a  reiteration  of  the  doc- 
is  an  attempt  to  take  property  without  due 
process  of  law.  I  fail  to  see  the  force  of 
this  assertion.  The  same  Constitution  pro- 
^des  that  these  streams  are  public,  the 
waters  are  dedicated  to  the  use  of  the 
people,  and,  as  we  have  seen,  if  the  streams 
themselves  are  public,  and  the  water  be- 
longs to  the  people,  the  people  have  the 
right  of  way  in  the  bed  of  the  stream  for 
all  purposes  not  inconsistent  with  the  consti- 
tutional grant;  and  he  who  comes  into  the 
state  and  settles  here  and  takes  land  must 
take  it  according  to  the  local  usages  and 
customs,  and  under  the  provisions  of  the 
laws  of  the  state.  FauU  v.  Cooke,  19  Or. 
466,  20  Am.  St.  Rep.  836,  26  Pac.  662. 

Riparian  rights  in  the  several  states  are 
dependent  upon  the  state  laws.  Lamprey  v. 
State,  62  Minn.  181,  18  L.R.A.  670,  38  Am. 
St.  Rep.  541,  53  N.  W.  1139;  Kenyon  v. 
Knipe,  46  Fed.  309.  In  the  opinion  of  the 
majority  of  the  court  it  is  stated  that  this 
land  was  filed  upon  and  taken  subsequent  to 
the  adoption  of  the  Constitution,  and  there- 
fore it  was  taken  subject  to  the  constitu- 
tional provisions;  and,  if  that  is  true,  the 
right  of  way  in  the  bed  of  the  stream  never 
did  belong  to  the  proprietor  of  the  estate, 
except  subject  to  the  right  of  the  public; 
and,  inasmuch  as  it  never  belonged  to  the 
plaintiff,  it  could  not  be  taken  from  him. 
The  people  have,  at  all  times  since  the 
adoption  of  the  Constitution,  acted  along  the 
belief  that  the  right  of  public  fishery  existed 
in  all  of  the  streams  of  the  state.  They 
have  established  hatcheries  for  the  propa- 
gation of  fish  wherewith  the  streams  might 
be  stocked,  so  that  the  supply  would  not  be 
exhausted.  They  have  established  a  de- 
partment of  the  government  of  the  state  for 
the  purpose  of  guarding,  controlling,  and 
protecting  the  fish  in  these  public  streams. 
In  the  establishment  of  the  fish  hatcheries 
they  expended,  since  the  year  1881,  $52,900. 
In  the  payment  of  expenses  for  the  fish  and 
game  department,  for  salaries  and  the  main- 
tenance and  protection  of  these  fish,  they 
have  expended,  since  the  adoption  of  the 
Constitution,  $258,600,  making  the  princely 
sum  of  $311,500,  which  the  people  have  paid 
that  they  and  their  children  and  their  guests 
might  enjoy  the  privilege  of  a  few  months' 
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recreation  in  the  summer  season,  by  fishing 
and  the  like. 

Can  it  be  said  that  the  construction  placed 
upon  the  Constitution  by  the  representatives 
of  the  people,  practically  contemporaneous 
therewith  and  continuously  down  to  the 
present  time,  shall  have  no  influence  with 
the  court?  Can  it  be  said  that  the  constant 
and  repeated  declarations  of  the  legislature 
since  the  territorial  days,  to  the  effect  that 
these  waters  and  these  streams  are  public 
waters  and  public  streams,  and  the  filling 
of  them  with  fish  propagated  and  cultivated 
at  great  expense,  should  have  no  weight  in 
determining  the  matters  here  involved? 
Can  it  be  said  that  the  representatives  of 
the  people  have  done  these  things  for  the 
advantage  and  profit  of  the  landed  pro- 
prietors, and  not  for  the  benefit  of  the 
people  themselves?  It  is  fully  recognized 
that  the  paramount  right  to  the  use  of  the 
waters  of  this  state  shall  be  for  irrigation, 
mechanical  and  domestic  purposes;  yet,  this 
right  must  be  exercised  as  far  as  possible 
so  as  not  to  interfere  with  the  right  of 
fishing.  If  the  contention  of  the  plaintiff 
and  some  of  the  friends  of  the  court  is  cor- 
rect, how  vain  have  been  the  acts  of  the 
people  and  of  their  representatives  in  legis- 
lature assembled!  For  more  than  thirty 
years  they  have  made  the  most  elaborate 
provision  for  the  cultivation  and  preserva- 
tion of  the  fish  in  the  natural  streams  of 
this  state;  yet  it  is  said  thsit  the  people 
at  whose  expense  this  has  all  been  done 
shall  neither  have  profit  nor  pleasure  there- 
from, but  it  all  inures  to  the  benefit  of  the 
adjacent  proprietor. 

One  of  the  friends  of  the  court,  in  his 
elaborate  brief,  goes  outside  of  the  record  to 
state  that  many  portions  of  the  public 
streams  are  not  owned  by  private  indi- 
viduals, but  still  remain  a  part  of  the  pub- 
lic domain.  The  learned  counsel  says  that 
this  may  be  outside  of  the  record,  but  that 
it  may  fairly  be  considered  as  a  matter  of 
public  knowledge.  We  are  willing  to  take 
it  upon  that  ground,  but  it  may  be  fairly 
stated,  as  a  matter  of  fact,  that  counsel  is 
mistaken.  For  example,  take  the  principal 
fishing  streams  of  this  state,  for  instance, 
the  Laramie,  the  Cache  la  Poudre,  the  Big 
Thompson,  the  Platte,  the  Gunnison,  and 
the  Grand  rivers.  There  is  scarcely  a  foot 
of  any  of  these  streams  that  is  not  owned 
or  claimed  by  settlers,  except  those  portions 
which  fiow  through  rugged  and  inaccessible 
gorges  and  caiions,  where  fishing  is  imprao- 
ticable.  However,  this  is  but  begging  the 
question.  If  one  man  may  acquire  the  land 
through  which  a  few  miles  of  a  stream 
flows  and  thereby  prevent  fishing,  he,  or  any 
1  number  of  men,  may  acquire  all  of  the  land 
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through  which  the  stream  flows,  and  thus 
aheolutely  destroy  the  right  of  public  fish- 
ery. 

This  action  is  unconscionable  and  should 
not  be  tolerated,  even  though  it  might  be 
maintained  upon  technical  grounds,  because 
there  is  no  allegation,  claim,  or  pretense 
that  the  defendant  was  in  any  way  injuring 
the  property  of  the  plaintiff.  There  is  no 
contention  that  the  property  of  the  plaintiff 
was  not  in  as  good  condition  after  the  de- 
fendant had  ceased  his  fishing  operations 
as  it  was  before.  He  was  not  walking  upon 
the  banks  of  the  stream;  he  was  not  tread- 
ing down  the  grass  of  the  plaintiff;  he  was 
not  breaking  the  twigs  of  the  trees  that  grew 
along  the  banks.  In  no  way  was  he  interfer- 
ing with  the  right  of  poesession,  nor  was 
he  injuring  the  freehold.  He  was  simply 
walking  upon  the  ground  which  was  covered 
with  water,  and  which  ground  was  of  no 
benefit  or  use  to  the  plaintiff,  except  for 
the  purpose  of  supporting  his  other  ground. 
It  is  not  contended  that  the  disturbance  of 
the  gravel  or  boulders  which  lie  in  the  bot- 
tom of  the  stream  and  which  might  be 
trampled  upon  by  the  defendant,  would  be 
of  any  injury  to  the  plaintiff.  All  that  is 
complained  of  is  that  he  stepped  his  foot 
upon  the  plaintiff's  barren  soil,  or  boulders 
and  gravel,  and  this  is  made  the  basis  of 
an  action.  The  doctrine  of  de  minirnxB  non 
ourat  lew  ought  to  apply  with  striking  force 
in  a  case  so  barren  of  right,  equity,  or 
justice  as  this.  If  not,  it  may  be  well  in- 
quired as  to  when,  and  under  what  circum- 
stances, the  court  will  cease  to  take  cog- 
nizance of  trifles. 

If  it  is  determined  that  the  right  of  pub- 
lic fishery  does  not  exist  in  this  state,  the 
court,  by  a  judicial  act,  will  have  confis- 
cated nearly  $500,000  of  the  people's  money 
and  diverted  it  to  the  use  and  benefit  of  a 
few  landed  proprietors,  country  clubs,  and 
fishing  associations.  That  which  belongs  to 
the  whole  people  will  be  given  to  a  few,  and, 
in  that  event,  the  only  consistent  thing  for 
the  legislature  to  do  will  be  to  pass  an  act 
authorizing  the  dismantling  of  these  fish 
hatcheries  and  abolishing  the  offices  of  the 
fish  warden  and  his  deputies,  and  refuse  to 
make  further  appropriations  for  the  purpose 
of  maintaining  establishments  which  are  to 
be  used  solely  to  afford  the  means  of  enjoy- 
ment to  those  who  are  enabled,  by  reason 
of  their  wealth  or  other  fortunate  condition, 
to  acquire  by  purchase,  lease,  or  otherwise, 
the  right  of  fishery  from  the  ranchmen  who 
live  upon  these  streams.  That  which  has 
heretofore  been  free  will  become  an  object 
of  barter  and  sale.  The  poor,  to  whom  work 
is  a  necessity  and  recreation  a  blessing,  will 
be  deprived  of  a  constitutional  right  so  that 
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the  pleasure  of  the  clubmen  and  the  laod- 
holders  may  be  increased.  It  having  been 
declared  by  the  people  in  their  Constitution 
that  the  waters  of  the  state  belong  to  the 
people,  and  everything  necessary  to  the  com- 
plete enjoyment  of  those  waters  perforce 
going  with  the  constitutional  grant,  and  the 
people  having  exercised'  the  right  of  way 
through  these  streams  for  every  conceivable 
purpose  since  the  territorial  days,  and  the 
streams  having  been  stocked  with  fish  be- 
longing to  the  people,  and  the  representa- 
tives of  the  people,  in  legislature  assembled, 
having  frequently  declared,  in  effect,  the 
existence  of  this  right  of  way,  and  prohibit- 
ed by  legislative  enactment  the  right  of  the 
freeholder  to  interfere  with  the  flow  of  the 
water, — ^I,  for  one,  am  not  willing  to  consent 
that  this  property  and  these  rights  may  be 
taken  by  judicial  repeal  from  the  people  in 
whom  they  are  vested  by  constitutional 
grant,  and  given  to  the  individual  pro- 
prietors and  the  club  lessees  by  judicial 
enactment. 

Since  the  foregoing  was  prepared,  Mr. 
Justice  Gunter  has  written  his  concurring 
opinion,  in  which  he  agrees  with  the  con- 
clusion arrived  at  by  the  majority  of  the 
court,  but  arrives  at  the  same  cqnclusion  by 
a  different  mode  of  reasoning  which  in  my 
opinion  is  also  untenable.  The  question 
in  this  case  is  not:  "Has  a  fisherman  the 
right  to  fish  where  the  game  law  says  he 
shall  notT"  But  it  is:  May  a  fisherman 
fish  where  the  game  law  says  he  may  7  Sup- 
pose this  proviso  of  the  act  of  1903  is  un- 
constitutional, it  does  not  necessarily  fol- 
low that  the  contention  of  the  learned 
justice  is  correct,  for,  as  I  have  shown,  in 
the  absence  of  a  statute  in  this  state,  the 
fl Sherman  would  have  the  right  to  fish  in 
the  waters  flowing  over  the  land  of  another, 
provided  this  could  be  accomplished  without 
damaging  the  property  of  the  proprietor; 
and  it  is  a  grave  question  as  to  whether  the 
act  of  1899  is  not  repealed  by  the  repealing 
clause  of  the  act  of  1903.  It  is  unnecessary 
to  investigate  that  matter,  because,  in  order 
to  declare  this  act  unconstitutional,  it  is 
necessary  to  read  into  it  words  which  are 
not  there.  The  words  of  the  statute  are  that 
the  "public  shall  have  the  right  to  fish  in 
any  stream  in  this  state,  stocked  at  public 
expense,  subject  to  actions  for  trespass  for 
any  damage  done  the  property  along  the 
bank  of  any  such  stream."  I  am  unable  by 
any  process  of  reasoning  to  read  into  this 
statute  a  permission  to  damage  the  property 
along  the  bank  of  the  stream  or  elsewhere. 
The  right  that  is  given  is  only  of  fishing, 
and,  if  that  right  can  be  exercised  without 
damaging  the  adjoining  property,  then  no 
property   has  been   taken    or    damaged    lA 
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▼iolation  of  the  statute.  To  say  that  this 
met  violates  the  Constitution  because  it 
pennits  the  public  to  take  or  damage  private 
property  is  to  say  that  the  act  authorized 
the  taking  or  injuring  of  the  property ;  and, 
with  all  due  deference  to  the  learned  jurists 
who  have  written  the  foregoing  opinions,  I 
must  say  that  it  is  impossible  for  me  h> 
find  anything  in  the  words  of  the  statute 
which  warrant  such  a  construction.  The 
statute  gives  the  right  to  fish  in  the  stream, 
and  that  is  all  that  it  gives.  If  the  right 
may  be  exercised  without  damaging  or  injur- 
ing the  property  of  another,  then  it  does  not 
violate  the  provisions  of  the  Constitution. 
The  statute  should  be  so  construed  as  to 
permit  these  things  which  the  law  says  may 
be  done,  if  by  so  doing  the  constitutional 
rights  of  others  are  not  impaired.  That 
flshii^  may  be  engaged  in  without  damag- 
ing the  property  of  the  adjoining  proprietor, 
is  apparent  from  this  case.  Here,  the  de- 
fendant was  standing  in  the  stream  without 
damaging,  injuring,  or  molesting  the  prop- 
erty of  another,  and  this  the  law  says  that 
he  may  do,  and  the  Constitution  does  not 
prohibit  it.  The  provision  of  the  statute 
which  gives  the  right  to  maintain  an  action 
to  recover  for  damage  done  to  the  property 
under  the  banks  cannot  be  construed  as 
authorizing  the  oonmiission  of  a  trespass. 
The  fair  construction  to  be  placed  upon 
those  words  is  simply  that  the  statute  shall 
not  be  so  construed  as  to  permit  the  com- 
mission of  damage. 

It  is  a  fundamental  doctrine  that,  where 
a  statute  is  capable  of  two  constructions, 
that  must  be  adopted  which  will  render  the 
statute  constitutional;  and  this  is  true 
even  though  it  be  not  the  most  obvious  con- 
struction. Sedgw.  Stat,  k  Const.  Law,  266, 
and  note  A;  Iowa  Homestead  Co.  v.  Web- 
ster County,  21  Iowa,  221 ;  Col  well  v.  May's 
Landing  Water  Power  Co.  19  N.  J.  Eq.  245; 
Bigelow  V.  West  Wisconsin  R.  Co.  27  Wis. 
478.  "When  courts  are  called  upon  to 'pro- 
nounce the  invalidity  of  an  act  of  legislation 
passed  with  all  the  forms  and  ceremonies 
requisite  to  give  it  the  force  of  law,  they 
will  approach  the  question  with  great 
caution,  and  examine  it  in  every  possible 
aspect)  and  ponder  upon  it  as  long  as  de- 
liberation and  patient  attention  can  throw 
any  new  light  upon  the  subject,  and  never 
declare  a  statute  void  unless  the  nullity  and 
invalidity  of  the  act  are  placed,  in  their 
judgment,  beyond  reasonable  doubt.  A 
reasonable  doubt  must  be  solved  in  favor  of 
the  legislative  action,  and  the  act  be  sus- 
tained." Cooley,  Const.  Lim.  262.  And 
again,  the  same  author,  at  page  265,  says: 
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"The  duty  of  the  court  to  uphold  a  statute 
when  the  conflict  between  it  and  the  Consti- 
tution is  not  clear,  and  the  implication 
which  must  always  exist  that  no  violation 
has  been  intended  by  the  legislature,  may 
require  it  in  some  cases  where  the  mean- 
ing of  the  Constitution  is  not  in  doubt  to- 
lean  in  favor  of  such  a  construction  of  the 
statute  as  might  not  at  first  view  seem  most 
obvious  and  natural.  For,  as  a  conflict  be- 
tween the  statute  and  the  Constitution  ia 
not  to  be  implied,  it  would  seem  to  follow 
that  the  court  if  possible  must  give  the 
statute  such  a  construction  as  will  enable  it 
to  have  effect" 

There  is  no  necessity  to  further  multiply 
words  or  add  authorities  upon  propositions 
which  appear  to  be  fundamental.  In  order 
to  declare  this  statute  unconstitutional,  the 
court  must  say  that  the  legislature  intend- 
ed to  give  the  right  to  take  or  damage 
private  property  and  avoid  the  law,  not  be- 
cause of  what  the  legislature  did,  but  be- 
cause of  what  the  court  thinks  it  intended 
to  do,  and  must  add  to  the  law  words  which 
are  not  there,  and  which  by  fair  construc- 
tion cannot  be  presumed  to  be  there.  The- 
courts  have  sometimes  given  a  forced  con- 
struction to  a  law  in  order  to  maintain  it^ 
but  that  this  should  be  done  in  order  to  de- 
stroy it  is  contrary  to  the  authorities.  It 
is  rather  anomalous  to  assume  that  the- 
legislature  intended  to  say  what  it  did  not, 
and  then  declare  what  it  did  unconstitu- 
tional because  of  such  assumed  intention. 
As  to  whether  or  not  a  fisherman  would 
have  the  right  to  walk  along  the  banks  of 
the  stream  and  tread  down  the  grass  of  the 
proprietor  by  virtue  of  the  terms  of  this 
statute,  is  a  question  not  before  the  court. 
The  question  here  determined  is  as  to- 
whether  or  not  the  legislature  can  give  the 
right  to  fish  in  streams  fiowing  over  the- 
land  of  another  when  that  right  is  exercised 
without  damage,  injury,  or  detriment  to  the 
estate  of  the  adjoining  proprietor.  I  am- 
firmly  convinced  that  the  construction 
placed  upon  this  statute,  in  order  that  the- 
same  may  be  declared  unconstitutional,  is 
a  violent  one  and  unwarranted  by  the  terms- 
of  the  act. 

My  excuse,  if  any  be  needed,  for  the  filing* 
of  this  dissenting  opinion  is  the  grave 
danger  to  the  agricultural  interests  of  the 
state  by  the  announcement  of  the  doctrine 
that  the  state  has  not  full  and  absolute  con- 
trol of  the  unappropriated  waters  of  the 
state,  and  the  fear  I  have  that  such  a  ruling 
will  plunge  the  people  into  interminable- 
litigation. 

Steele,  J.,  cononnt 
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V. 

CHOCTAW,    OKLAHOMA,    ft    WESTERN 
RAILROAD  COMPANY. 

(—  Okla.  ~,  83  Pac  003.) 

Sminent   domain— danuises  for  conaeqnen- 
tial  injuries. 
L  In  the  exercise  of  the  right  of  emi- 
nent domain  under  the  statute  of  Oklahoma, 
which  provides  for  the  appointment  of  com- 

Headnotes  by  Qillett,  J. 


missioners  to  assess  the  injuries  sustained 
by  individuals  because  of  the  exercise  of 
■udi  right,  which  statute  contains  a  pro- 
vision with  reference  to  the  duties  of  soch 
commissioners,  as  follows:  "And  they  shall 
inspect  said  real  property  and  consider  the 
injury  which  such  owner  may  sustain  by 
reason  of  such  railroad;  and  they  shall  as- 
sess the  damages  which  said  owner  will  sus- 
tain by  such  appropriation  of  his  land.*'— 
damages  to  be  allowed  are  not  limited  to  the 
real  estate  taken  and  injured,  but  may  be 
such  damages  as  the  owner  actually  sus- 
tains to  either  his  real  or  personal  property 
by  such  appropriation  of  bis  land. 


Case  Note. — ^Injury  to,  or  expense  of  re- 
moving, personalty,  as  element  of  damage 
for  taking  real  estate.-— The  case  of  Blinooe 
V.  Chociaw,  0.  ft  W.  R.  Co.  holds  that  the 
general  rule,  that  damages  to  personal  prop- 
erty, or  the  expense  of  removing  it  from 
the  premises,  cannot  be  considered  in  esti- 
mating compensation  to  be  paid  where  real 
estate  is  taken  under  the  right  of  eminent 
domain,  does  not  apply  in  that  state  where 
the  statute  provides  that  the  commission- 
ers "shall  assess  the  damages  which  said 
owner  will  sustain  by  such  appropriation 
of  his  land." 

But  in  Edmands  v.  Boston,  108  Mass.  535, 
it  was  held  that  where  property  was  taken 
for  public  use  no  damages  were  to  be  as- 
sessed for  losses  in  respect  to  personal 
property,  although  the  statute  reads:  "All 
damages  sustained  by  any  person  or  persons 
shall  be  estimated  ;'*  and  to  the  same  ef- 
fect is  the  decision  in  Cobb  v.  Boston,  109 
Mass.  408,  and  in  Williams  v.  Com.  168 
M(is8.  304.  47  N.  E.  115,  where  the  decision 
is  based  on  Edmands  v.  Boston,  supra,  it 
was  held  that  where  realty  was  taken  by 
the  commonwealth  for  public  use,  improve- 
ments thereon  made  by  the  tenant  for  life, 
so  far  as  they  consisted  of  personal  prop- 
erty, were  not  to  be  taken  as  elements  of 
damages  for  losses  in  respect  to  the  tak- 
ing. 

In  Re  Public  Parks,  63  Hun,  280,  6  N.  Y. 
Supp.  750,  it  was  held  that,  under  the  laws 
of  T«ew  York,  the  commissioner  of  appraisal 
in  condemnation  proceedings  had  no  right, 
in  estimating  damages,  to  make  any  award 
for  the  value  of  certain  personal  property 
consisting  of  mill  machinery;  and  in  Re 
New  York,  W.  8.  A  B.  R.  Co.  85  Hun,  575,  it 
was  held  that  the  law  permitting  condem- 
nation proceedings  excluded  the  expense  of 
removing  personal  property  from  the  prem- 
ises in  determining  the  damages  to  be  as- 
sessed; and  to  the  same  eftect  was  the  de- 
cision in  New  York  C.  &  H.  R.  R.  Co.  v. 
IMerce,  35  Hun,  307. 

In  a  number  of  cases  the  general  rule  that 
injury  to,  or  the  cost  of  removal  of,  per- 
sonal property,  is  not  to  be  considered  as  an 
element  of  damagos.  is  followed,  although 
the  wording  of  the  statute  is  not  set  forth. 

In  Missouri  P.  K.  Co.  v.  Porter,  112  Mo. 
361,  20  S.  W.  508,  it  was  held  that,  where 
the  defendant's  iaud,  upon  which  he  had 
^L.R.A.(W.S.) 


erected  an  ice  house,  had  been  taken  by  the 
plaintiff,  the  court  erred  in  admitting  evi- 
dence that  defendant  had  in  the  ice  nouse 
a  large  amount  of  ice;  and  the  court  ren- 
dered this  decision  upon  the  ground  that 
the  ice  was  personal  property  and  could 
liave  been  removed. 

In  Becker  v.  Philadelphia  A  R.  Terminal 
R.  Co.  177  Pa.  252,  35  L.R.A.  583,  35  Atl.  617, 
it  was  held  that,  where  the  owner  of  prop- 
erty taken  by  a  railroad  offered  proof  as  to 
the  expense  of  the  removal  of  his  personal 
property,  such  proof  was  properly  rejected; 
and  that  the  removal  of  personal  property 
could  not  be  considered  as  an  item  in  the 
taking  of  real  estate. 

In  Ranlet  v.  Concord  R.  Corp.  62  N.  H.  561, 
where  a  claim  was  made  by  the  plaintiff  for 
the  removal  of  his  coal  sheds  and  the  coal  in 
them,  in  an  action  for  the  taking  of  real 
estate  for  public  use.  it  was  held  that  a 
landowner  is  not  entitled  to  the  expense  of 
removing  personal  property  from  the  land 
taken;  the  court  saying  that  the  inron- 
venience  and  expense  incident  to  the  sur- 
render of  the  possession  are  not  element.^ 
to  be  considered  in  determining  the  damages 
to  which  the  owner  is  entitled. 

Some  cases,  however,  hold  that  the  cost 
of  removal  is  a  proper  element  of  damages. 
In  Philadelphia  &  R.  R.  Co.  v.  Getz,  113 
Pa.  214,  6  Atl.  356,  it  was  held  tnat  where 
land,  upon  which  a  building  had  been  erect- 
ed and  was  being  used  by  a  tenant  as  a 
marble  mill,  and  in  which  the  tenant  had  set 
up  costly  machinery,  had  been  taken  by  a 
railroad,  it  was  proper  to  consider  as  an 
element  of  damage  the  cost  of  removing  the 
tenant's  machinery  and  other  personal  prop- 
erty; and  the  court  appears  to  have  based 
the  decision  upon  general  principles  rather 
than  upon  statutory  provisions. 

And  in  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Schneider,  127  111.  144,  2  L.R.A.  422,  20  N.  E. 
41,  the  cost  of  removal  of  personal  property 
from  land  condemned  by  a  railroad  was  dis- 
cussed, together  with  other  elements  of 
damage;  and,  while  the  decision  of  the  low- 
er court  awarding  damages  for  the  personal 
property  was  reversed,  it  was  upon  the 
ground  that  the  award  was  contrary  to  the 
proof,  and  not  that  the  expense  of  moving 
personal  property  was  an  improper  elemeot 
in  the  consideration  for  compensation. 
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Same — ^instructions — "boom"  values.  I 

2.  An  instruction  of  the  court  as  fol- 
lows: "The  law  does  not  permit  you  to  fix 
speculative,  boom,  or  fancy  values  upon  the 
property  in  controversy;  but  the  law  re- 
quires you  to  determine  the  reasonable  mar- 
ket, salable  value  of  the  property  if  the 
owner  was  offering  to  sell  on  usual  terms 
and  a  purchaser  desired  to  pay," — is  not 
erroneous  because  of  the  use  of  the  word 
"boom"  as  here  used;  the  court  having  in 
this  and  other  instructions  been  careful  to 
ladvise  and  instruct  the  jury  that  the  mar- 
Icet  value,  as  contradistinguished  from  a 
^jurcly  imaginative  or  speculative  value, 
must' be  their  basis  for  the  assessment  of 
•damages. 

.Same— offers  for  neighboring  property. 

3.  It  is  not  error  in  the  trial  court, 
where  a  question  of  damages  under  the  law 
of  eminent  domain  is  being  tried,  to  reject 
evidence  of  offers  to  purchase  other  property 
in  the  neighborhood  of  the  land  in  question, 
iibout  the  time  condemnation  proceedings 
were  instituted. 

Same — ^inspection  by  jury. 

4.  In  the  trial  of  such  case,  an  instruc- 
tion to  the  jury  as  follows :  "All  these  mat- 
ters are  proper  for  your  consideration  in 
determining  the  reasonable  market  value  of 
Jthe  property,  at  the  time  it  was  taken,  and 
the  damages,  if  any,  to  the  remaining  lot; 
but  you  are  not  bound  by  this  evidence 
.alone.  You  have  been  permitted  to  make  a 
view  and  inspection  of  the  propertj*  in  ques- 
tion; and  you  have  a  right  to  exercise  your 
own  judgment,  based  upon  your  inspection 
and  observation,  together  with  all  the  evi- 
dence which  has  been  permitted  to  go  to 
you  during  the  trial.  Remember,  all  this  evi- 
dence and  your  own  observation  is  for  the 
purpose  of  enabling  you  to  form  a  correct 
Judgment  as  to  the  reasonable  market  value, 
if  any,  of  the  remaining  lot,  caused  by  the 
^'xcavation  made  by  the  railroad  company 
on  the  lots  that  it  tpok  from  Mr.  Blincoe; 
and  in  your  deliberation  you  must  consider 
aU  the  evidence  that  you  believe  credible 
and  give  it  such  weight  as  in  your  judgment 
^'ou  deem  it  entitled  to," — ^is  not  error. 

(September  8,  1905.) 

ERROR  to  the  District  Court  for  Logan 
County  to  review  a  judgment  fixing  the 
compensation  in  a  condemnation  proceeding. 
Reversed. 

Statement  by  Gillette,  J.t 

This  is  a  proceeding  instituted  by  the  de- 
fendant in  error  in  the  district  court  of 
Logan  county,  to  condemn  lots  3  and  4  in 
t>lock  03,  East  Guthrie,  for  a  right  of  way 
4ind  terminals  for  the  defendant  in  error. 
At  the  time  said  condemnation  proceedings 
were  instituted,  plaintiff  was  the  owner  and 
in  the  actual  possession  of  lots  3,  4,  and  5 
in  said  block  C3,  and  at  that  time  and  for 
several  years  prior  thereto  had  been  making 
4LJl.A.(N.S.) 


use  of  said  lots  as  and  for  the  purpose  of  a 
lumber  yard,  in  which  business  of  retailing 
lumber  he  was  then  and  had  been  for  several 
years  engaged.  Commissioners  were  duly 
appointed  by  the  judge  of  the  district  court 
to  appraise  the  damages  to  said  lots  3  and  4 
in  said  block  63,  upon  and  across  which  the 
line  of  said  railroad  was  projected,  and  on 
the  21st  day  of  March,  1902,  filed  their  re- 
port as  to  these  two  lots  in  the  words  and 
figures  following,  to  wit: 

Value  of  land  taken $5,500  00 

Value  of  improvements  taken ....  2,200  00 
Moving  lumber 250  00 


Total $7,950  00 

The   commissioners   in  their  said  report 
also  state  "that  the  said  Choctaw,  Oklahoma, 
&  Gulf  Railroad  Company  has  appropriated 
all  of  said  described  lots  and  tract  of  land," 
etc.     To  this  award  both  parties  excepted 
and  demanded  a  trial  by  jury,  and  the  cause 
was  duly  certified  to  the  district  court  of 
said  Logan  county  for  trial.    At  the  March 
term,  1903,  the  cause  came  on  for  trial  be- 
fore a  jury,  and,  after  the  same  had  been 
concluded,   and   after   the   jury   had   delib- 
erated upon  their  verdict,  they  returned  into 
court  and  announced  that  they  were  unable 
to  agree,  and  were  therefore  discharged.    On 
the  21st  of  December,  1903,  the  cause  again 
came  regularly  on  for  trial  in  said  court 
before  a  jury,  and  during  the  course  of  this 
trial    the    following   facts   were   developed, 
viz,:  Lot  5  in  the  same  block  lies  immediate- 
ly contiguous  to  lots  3  and  4,  and  was  owned 
and  being  made  use  of  by  Blincoe  in  connec- 
tion with  his  lumber  yard,  and  as  a  part 
thereof.    Also  at  the  time  of  the  condemna- 
tion Blincoe  had  a  large  stock  of  lumber  in 
the  yard,  and  that  the  defendant  in  error  im- 
mediately took  possession  of  said  lots  3  and 
4  and  the  buildings  and  improvements  there- 
on, removed  the  buildings  and  improvements, 
and  excavated  the  ground  to  a  considerable 
depth  covering  the  whole  of  lots  3  and  4  and 
up  to  the  line  of  lot  5,  thereby  making  a  re- 
taining or  supporting  wall  necessary  to  pre- 
serve the  integrity  of  that  lot.    The  action 
of  the  railroad  company  also  made  it  neces- 
sary for  Blincoe  to  remove  the  stock  of  lum- 
ber  and   other  building  material   then   on 
iiand,  from  said  lots  3  and  4.    The  evidence 
disclosed  that  from  January,  1902,  up  to  and 
after   the   time   these   premises   were   con- 
demned, there  was  a  very  marked  increase  or 
appreciation  in  the  value  of  all  real  estate  in 
the  vicinity  of  the  premises  condemned.    At 
the  conclusion  of  the  evidence  the  jury  were 
permitted,  under  the  charge  of  a  bailiff,  to 
view  the  premises,  and  after  their  return 
into   court   were  instructed   by   the   court. 


892 


OKLAHOMA  SUPREME  CX)URT. 


The  jury  returned  their  verdict  in  the  cauee 
in  the  following  fonn :  "We,  the  jury  in  the 
above-entitled  cause  do,  upon  our  oaths,  find 
the  issues  in  favor  of  the  defendant,  and 
assess  the  amount  of  his  recovery  at  the 
sum  of  $7,500." 

Ten  special  questions  were  also  submitted 
to  the  jury,  among  them  the  following: 

Q.  1.  What  was  the  fair  market  value 
of  the  two  lots  of  the  defendant  taken  by  the 
.railroad  company  for  right  of  way  at  the 
''  time  of  the  condemnation? 

A.  Six  thousand  five  hundred  dollars.     . 

Q.  3.  What  was  the  value  of  lot  5  in  block 
63  at  the  time  lots  3  and  4  were  condemned 
by  the  plaintiff  railway  company  7 

A.  Twenty-five  hundred.     .    .    . 

Q.  9.  What  was  the  value  of  lot  5  imme- 
diately after  the  railroad  company  completed 
its  excavation  on  lots  3  and  4T 

A.  Fifteen  hundred  dollars. 

Messrs.  Joseph  Wisby,  J.  C.  Strang,  and 
John  Devereuz,  for  plaintiff  in  error: 

If  the  personal  property  is  so  connected 
and  linked  with  the  land  that  the  land  can- 
not be  taken  without  damaging  the  personal 
property,  then  the  owner  is  entitled  to  be 
compensated  in  damages  for  such. 

M'Intire  v.  State,  5  Blackf.  384;  Bangor  & 
P.  R.  Co.  V.  McGomb,  60  Me.  290;  Bigelow 
V.  West  Wisconsin  R.  Co.  27  Wis.  478; 
Waddy  v.  Johnson,  27  N.  C.  (5  Ired.  L.)  333; 
Grand  Rapids  &  I.  R.  Co.  v.  Weiden,  70 
Mich.  390,  38  N.  W.  294;  Parks  k  Boule- 
vards Comrs.  V.  Moesta,  91  Mich.  149,  51 
N.  W.  903;  Chicago.  M.  k  St.  P.  R.  Co.  v. 
Hock,  118  111.  587,  9  N.  E.  205;  Atchison,  T. 
ft  S.  F.  R.  Co.  V.  Schneider,  127  111.  144,  2 
L,R.A.  422,  20  N.  E.  41 ;  Ehret  v.  Schuylkill 
River  East  Side  R.  Co.  151  Pa.  158.  24  Atl. 
1068;  Covington  Short-Route  Transfer  R. 
Co.  V.  Piel,  87  Ky.  267,  8  S.  W.  449 ;  Cam- 
eron V.  Charing  Cross  R.  Co.  16  C.  B.  N..  S. 
447;  Western  Pennsylvania  R.  Co.  v.  Hill, 
66  Pa.  460;  Pittsburgh,  V.  &  C.  R.  Co.  v. 
Vance,  116  Pa.  325,  8  Atl.  764;  Seattle  &  M. 
R.  Co.  v.  Murphine,  4  Wash.  448,  30  Pac. 
720;  Chicago,  K.  &  W.  R.  Co.  v.  Parsons, 
51  Kan.  414,  32  Pac.  1083. 

Evidence  of  offers  to  purchase  other  prop- 
erty in  the  neighborhood  of  the  land  in  ques- 
tion was  admissible. 

Muller  V.  Southern  Pacific  Branch  R.  Co. 
83  Cal.  240,  23  Pac.  265;  Harrison  v.  Glover. 
72  N.  Y.  451. 

The  facts  learned  by  the  jury  on  such  view 
are  not  to  be  used  as  substantive  evidence, 
but  only  in  order  that  they  may  understand 
and  apply  the  evidence  given  on  the  stand. 

Washburn  v.  Milwaukee  &  L.  W.  R.  Co. 
59  Wis.  364,  18  N.  W.  328;  1  Thompson, 
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Trials,  §  895;  Close  v.  Samm,  27  Iowa,  503; 
Flower  v.  Baltimore  &  P.  R.  Co.  132  Pa. 
524,  19  Atl.  274;  Wright  v.  Carpenter,  4^ 
Cal.  607;  Heady  v.  Vevay,  Mt.  S.  k  V. 
Tump.  Co.  62  Ind.  117:  Jeffersonville,  M.t 
I.  R.  Co.  V.  Bowen,  40  Ind.  545;.  Seefeld  v. 
Chicago,  M.  &  St  P.  R.  Co.  67  Wis.  96,  29 
N.  W.  904;  Grand  Rapids  v.  Perkins,  78 
Mich.  93,  43  N.  W.  1037 :  Kansas  v.  Hill,  80 
Mo.  523 ;  Burrows  v.  Delta  Transp.  Co.  106 
Mich.  582,  29  L.R.A.  468,  64  N.  W.  501: 
Gibson  v.  Carreker,  91  Ga.  617,  17  S.  E. 
965 :  Seattle  k  M.  R.  Co.  v.  Roeder,  30  Wash. 
244,  94  Am.  St.  Rep.  864,  70  Pac.  503;. 
Jenney  Electric  Co.  v.  Branham,  145  Ind. 
314,  33  L.R.A.  395,  41  N.  E.  448;  DeGray 
V.  New  York  k  N.  J.  Teleph.  Co.  68  N.J. L. 
454,  53  Atl.  200;  Douglass  v.  Trask,  77  Me. 
35 ;  Brakken  v.  Minneapolis  ft  St.  L.  R.  Co. 
29  Minn.  41,  11  N.  W.  124;  Schmidt  v.  New 
York  Union  Mut.  F.  Ins.  Co.  1  Gray,  529; 
Anderson  v.  Barnes,  1  N.  J.  L.  203. 

Messrs.  Dale  ft  Bierer  for  defendant  in 
error. 

Gillette,  J.,  delivered  the  opinion  of  the 
court: 

Four  assignments  of  error  are  set  out  in 
the  petition  in  error  herein,  viz.:  First, 
that  the  court  erred  in  receiving  incompetent 
evidence  over  the  objection  of  the  plaintiff 
in  error;  second,  that  the  court  erred  in 
overruling  a  motion  for  a  new  trial;  third, 
because  the  said  judgment  of  the  said  dis- 
trict court  is  contrary  to  law  and  not  sus- 
tained by  the  evidence;  fourth,  for  error 
committed  by  the  court  in  its  charge  to  the 
jury,  which  was  duly  excepted  to  at  the  time 
by  the  plaintiff  in  error.  These  allied 
errors  will  be  discussed  in  the  order  in 
which  plaintiff  in  error  has  presented  them 
in  his  brief. 

The  first  and  principal  proposition  involved 
in  this  case  arises  on  the  rejection  of  evi- 
dence offered  on  the  part  of  plaintiff  in  error 
tending  to  prove  the  necessary  expense  of 
moving  his  lumber  yard  from  the  lots  3  and 
4,  and  in  giving  instructions  No.  10.  During 
the  examination  of  plaintiff  in  error  he  was 
asked  the  following  question:  "I  want  to- 
ask  you,  Mr.  Blincoo.  about  the  removal  of 
your  lumber ;  what  did  it  cost  you,  or  what 
was  it  worth  to  remove  your  lumber  from 
those  lots?"  Which  question  was  objected 
to,  and  the  objection  sustained.  The  tenth 
instruction  to  the  jury  is  as  follows: 
"Tenth.  You  are  instructed  that  you  cannot 
allow  the  defendant  lot  owner  anything  for 
injury  to  his  business,  or  for  removing  his 
business  from  the  property  in  controversy^ 
or  for  any  depreciation,  if  that  existed,  in 
the  value  of  his  stock  of  material  by  reason 
of  having  to  move  the  same  from  the  prem- 
ises and  to  conduct  his  business  elsewhere^ 
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The  law  does  not  allow  a  railroad  company 
to  acquire  a  mercantile  business,  or  to  take 
personal  property  by  condemnation.  All 
that  the  railway  company  has  a  right  to 
take  is  the  land  with  the  improvements 
thereon;  that  is,  the  land  with  the  buildings 
and  improvements  that  were  affixed  to  the 
lots.  A  railroad  company  has  no  authority 
to  take  anything  else,  and  consequently  can- 
not be  charged  for  anything  else  than  the 
real  estate  taken,  and  any  damages  to  the 
remaining  portion  ^ot  taken  belonging  to  the 
same  owner."  It  is  to  be  observed  that  at 
the  time  of  the  condemnation  the  plaintiff  in 
error  bad  a  large  stock  of  lumber  in  the 
yard  embracing  lots  3  and  4  and  5,  which  he 
was  forced  to  move,  and,  as  a  part  of  his 
damages,  plaintiff  in  error  offered  to  show 
what  was  the  reasonable  expense  of  making 
such  removal  of  his  lumber  from  the  loca- 
tion taken  by  the  railroad  company,  to  an- 
other. This  offer  was  refused,  and  this,  to- 
gether with  the  tenth  instruction  above  set 
out,  constituted  the  groimd  of  error  now  be- 
ing considered. 

In  the  ruling  upon  the  admission  of  testi- 
mony objected  to,  and  in  giving  instruction 
No.  10,  Chief  Justice  Burford,  before  whom 
the  case  was  tried  in  the  court  below,  mani- 
festly followed  the  plain  and  unequivocal 
declaration  of  Lewis  on  Eminent  Domain 
(vol.  2,  2d  ed.  §  488),  an  authority  quoted 
by  nearly  all  the  text  writers  and  liberally 
cited  by  the  courts  in  determining  questions 
pertaining  to  eminent  domain.  That  author- 
ity says:  "But  damages  to  personal  prop- 
erty, or  the  expense  of  removing  it  from  the 
premises,  cannot  be  considered  in  estimating 
the  compensation  to  be  paid." — citing  Cen- 
tral P.  R.  Co.  V.  Pearson,  35  Cal.  247,  and 
many  other  authorities,  a  number  of  which 
we  have  carefully  examined.  Upon  investi- 
gation of  this  subject  we  are  of  the  opinion 
that  the  above  paragraph  from  Lewis  on 
Eminent  Domain,  general  in  its  terms  and 
apparently  laying  down  a  universal  rule, 
cannot  be  sustained  as  the  law  of  this  case, 
and  the  ruling  of  the  court  and  instruction 
given  pursuant  thereto  must  be  held  to  be 
erroneous  under  the  law  of  this  territory. 
In  the  absence  of  constitutional  provision, 
or  statutory  authority,  or  in  a  case  where  a 
constitutional  provision  or  statute  limits  lia- 
bility in  the  exercise  of  the  right  of  eminent 
domain  to  the  property  actually  taken,  the 
limit  of  liability  would  be  fixed  by  the  vahie 
of  what  is  taken,  and  consequential  damages 
could  not  be  considered.  This  is  substan- 
tially the  declaration  of  the  supreme  court 
of  California  in  Central  P.  R.  Co.  v.  Pearson, 
supra.  The  statute  of  that  state  then  un- 
der consideration  governing  the  action  of 
commissioners  appointed  to  condemn  a  right 
of  way  for  a  railway  says :  ''They  shall  as- 
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certain  and  assess  the  compensation  for  the 
land  sought  to  be  appropriated,  to  be  paid 
by  said  company  to  the  person  or  persons," 
etc.  Commenting  upon  this  provision  of  the 
statute,  the  court  says:  ''The  item  of  $700 
allowed  Pearson  for  the  supposed  cost  of  re- 
moving his  personal  property  from  the 
premises  was  improperly  allowed  by  the 
commissioners,  and  should  have  been 
stricken  out  by  the  court  below.  In  cases  of 
this  character  the  landowner  is  entitled  only 
to  such  damages,  over  and  above  the  value 
of  the  land  sought  to  be  appropriated,  as  the 
statute  gives.  Whether  the  statute  gives 
only  the  cost  of  fencing,  over  and  above  the 
value  of  the  land  taken,  as  claimed  by  the 
appellant,  it  is  unnecessary  to  decide  for 
the  purposes  of  this  case.  Upon  that  ques- 
tion the  statute  is  by  no  means  clear,  but 
we  are  satisfed  that  it  does  not,  in  any 
event,  allow  compensation  over  and  above 
the  value  of  the  land  actually  taken,  the 
cost  of  fencing  and  cattle  guards,  and  such 
damages  as  may  accrue  to  that  portion,  if 
any,  of  the  land  of  the  landowner  which  is 
not  taken,  by  reason  of  its  severance  from 
the  part  taken,  and  the  construction  of  the 
railroad  in  the  manner  proposed.  The  cost 
of  removal  from  the  premises  is  not  in- 
cluded." And  in  Selden  v.  Jacksonville,  28 
Fla.  658,  14  L.R.A.  370,  29  Am.  St.  Rep.  278, 
10  So.  457,  it  was  held  that  a  constitu- 
tional guaranty  that  private  property  shall 
not  be  "taken"  or  "appropriated"  without 
compensation  did  not  embrace  mere  conse- 
quential damages  resulting  to  property 
abutting  on  a  street  from  a  change  of  grade 
of  the  street  or  other  improvements  thereof, 
but  only  to  a  trespass  upon  or  physical  in- 
vasion of  the  property.  The  reverse  of  this, 
however,  is  held  by  courts  determining  like 
questions  under  different  constitutional  and 
statutory  provisions. 

Under  the  first  Constitution  of  Illinois 
(1848),  which  provided  that  no  man's  prop- 
erty shall  "be  taken  or  applied  to  public 
use  without  .  .  .  just  compensation  be- 
ing made  to  him,"  the  Supreme  Court  of  the 
Ignited  States,  in  Northern  Transp.  Co.  v. 
Chicago,  99  U.  S.  635,  641,  25  L.  ed.  336, 
338,  held  that  "persons  appointed  or  author- 
ized by  law  to  make  or  improve  a  highway 
are  not  answerable  for  consequential  dam-^ 
ages,  if  they  act  within  their  jurisdiction." 
In  1870  the  Constitution  of  Illinois  was 
changed  so  as  to  read,  "Private  property 
shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation;"  and  under  this 
provision  the  supreme  court  of  Illinois,  in 
Rigney  v.  Chicago,  102  111.  64,  said, that  the 
framers  of  that  instrument  (Constitution  of 
1870)  evidently  had  in  view  the  giving  of 
greater  security  to  private  rights  by  givincj 
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relief  in  cases  of  hardship  bot  covered  by  tlie 
preceding  Constitution,  and  that  the  new 
rule  required  compensation  in  all  cases 
where  it  appeared  ^there  has  been  some  di- 
rect physical  disturbance  of  a  right,  either 
public  or  private,  which  the  plaintiff  enjoys 
in  connection  with  his  property,  and  which 
gives  to  it  an  additional  value;  and  that,  by 
reason  of  such  disturbance,  he  has  sustained 
a  special  damage  with  respect  to  his  prop- 
erty in  excess  of  that  sustained  hj  the  public 
generally."  This  determination  of  the  su- 
preme court  of  Illinois  was  commented  upon 
by  the  Supreme  Court  of  the  United  States 
in  Chicago  v.  Taylor,  126  U.  S.  161,  31  L.  ed. 
638,  8  Sup.  Ct.  Rep.  820,  and  was  by  that 
court  approved.  The  supreme  court  of  the 
state  of  Washington  (Brown  v.  Seattle,  5 
Wash.  36,  18  L.R.A.  161,  31  Pac.  313,  32 
Pac.  214),  citing  the  change  in  the  Illinois 
Constitution,  says  the  action  of  that  state 
"has  since  been  followed  by  West  Virginia, 
Alabama,  Missouri,  Nebraska,  Arkansas, 
Texas,  Georgia,  California,  Colorado,  Ken- 
tucky, Montana,  and  the  Dakotas,"  and  cites 
numerous  decisions  sustaining  the  construc- 
tion given  by  the  supreme  court  of  Illinois 
to  the  language  of  its  Constitution  of  1870, 
and  then  says:  "Every  court  in  which  the 
point  has  been  raised  has  decided  in  favor 
of  the  private  citizen,  but.  were  it  now  pre- 
sented to  us  for  the  first  time  in  the  history 
of  the  phrase,  we  should  not  be  disposed 
to  view  it  in  any  way  different  from  that 
expressed  in  the  cases  we  have  cited.  If  pri- 
vate property  is  damaged  for  the  public  ben- 
efit, the  public  should  make  good  the  loss 
to  the  individual.  Such  always  was  the 
equity  of  the  case,  and  the  Constitution 
makes  the  hitherto  disregarded  equity  now 
the  law  of  it."  The  supreme  court  of  Colo- 
rado, in  Pueblo  v.  Strait.  20  Colo.  13,  24 
L.R.A.  392,  46  Am.  St.  Rep.  273,  36  Pac. 
789,  quotes  with  approval  the  foregoing  lan- 
guage of  the  Washington  court. 

From  these  cases  it  will  appear  that  there 
is  no  general  rule  governing  the  manner  in 
which  damage  to  private  property,  when 
taken  for  public  use,  is  to  be  measured. 
Such  measurements  must  depend  upon  the 
constitutional  or  statutory  law  authorizing 
the  taking,  and  consequential  damages  will 
be  allowed  when  justified  by  such  provisions. 
Is  the  taking  and  damage  to  personal  prop- 
erty, under  the  law  of  eminent  domain  with- 
in the  foregoing  rule,  applicable  to  real 
estate?  If  so,  the  exercise  of  this  power 
over  or  upon  the  property  of  a  citizen 
should  carry  with  it  the  right  of  the  citizen 
to  recover  all  the  damages  he  has  sufTered 
by  reason  of  its  exercise,  whetlier  to  his  real 
or  personal  property.  The  taking  of  private 
property  for  public  use  is  «aid  to  bo  the 
exercise  of  the  right  of  eminent  domain,  and 
4L.R.A.(N.S.) 


with  reference  to  it  Redfield.  on  the  Law  of 
Railways  (vol.  1,  p.  229),  under  the  title  of 
"eminent  domain,"  says:  It  is  a  distinct 
right  from  that  of  public  domain,  which  is 
thi  land  belonging  to  the  sovereign.  This 
is  «b  superior  right  which  the  sovereign  pos- 
seSi^s  in  all  property  of  the  citizen  or  sub- 
ject, whether  real  or  personal,  and  whether 
the  title  w^ere  originally  derived  from  the 
sovereign  or  not." 

The  tenth  instruction  of  the  court  is  not 
in  harmony  with  the  foregoing  definition  of 
eminent  domain  as  set  out  in  the  above  quo- 
tation from  Redfield  on  the  Law  of  Rail- 
ways.    This  instruction,   in  harmony  with 
the  ruling  of  the  court  upon  the  introduction 
of  testimony,  instructs  and  advises  the  jury 
as  the  law  in  this  case,  where  real  estate 
is  condemned  and  personal  property  injured 
and  damaged  because  thereof,  such  injury 
and  damage   cannot  be   recovered   in   this 
action  ;  and  this,  we  have  attempted  to  show, 
cannot  be  upheld  unless  it  is  in  accord  with 
the  statute  of  the  territory  and  the  Constitu- 
tion of  the  United  Stiiles.    We  do  not  think 
it  is.     The  statute  under  which  these  con- 
demnation proceedings   were  had   reads  as 
follows:     "The  commissionm-s  shall  be  duly 
sworn  to  perform  their  duties  impartially 
and  justly;  and  they  shall  inspect  said  real 
property  and  consider  the  injury  which  such 
owner  may  sustain  by  reason  of  such  rail- 
road;   and   they  shall   assess   the   damages 
which  said  owner  will  sustain  by  such  appro- 
priation of  his  land."    The  language  of  our 
statute  above  quoted  would  seem  to  leave  it 
immaterial  whether  or  not  a  railroad  com- 
pany can  "take  personal  property"  by  con- 
demnation proceedings.     If  damage  to  per^ 
sonal  property  is  incident  and  necessarily 
caused  by  the  exercise  of  the  power  of  emi- 
nent domain  in  taking  land,  then  the  "own- 
er" is  injured  "by  reason  of  such  railroad." 
That  the  owner,  "by  reason  of  such  rail- 
road," has  been  put  to  the  expense  of  re- 
moving the  stock  of  lumber  then  on  hand, 
is  not  disputed ;  neither  can  it  be  denied  that 
the  cost  of  such  removal  was  made  necessary 
by  the  condemnation  of  the  real  estate,  and 
is  an  injury  and  damage  to  the  owner  to  the 
extent  of  the  cost  of  such  removal.    In  other 
words,  this  ruling  would  permit  the  railroad 
to  take  the  owner's  land  and  thereby  compel 
him  to  bear  whatever  expense  may  be  conse- 
quent upon  preserving  his  personal  property, 
and  yet  be  remediless  therefor.    If  this  shall 
be  held  to  be  the  law,  then  the  constitutional 
provision,   "nor   shall    private   property  be 
taken  for  public  use  without  just  compensa- 
tion," becomes  almost  as  much  a  sword  as  a 
shield  to  the  private  citizen,  for  the  com- 
pulsory addition  to  the  cost  of  the  personal 
property  of  the  citizen  is  as  much  a  taking 
as  the  absorption  of  the  real  estate  itself. 
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Nor  is  this  conclusion  relieved,  or  its  re- 
sult modified,  to  the  citizen,  by  the  fact  that 
the  agency  thus  arbitrarily  adding  to  the 
cost  of  his  property  cannot  carry  on  the  busi- 
ness in  which  he  is  engaged.  The  result  to 
the  citizen  in  this  case  is  the  same  whether 
the  railroad  company  is  benefited  by  the  ex- 
penditure or  not.  In  either  event  the  cost 
of  removing  the  lumber  is  dead  loss  to  him, 
occasioned  by  this  taking  of  his  real  estate 
under  the  power  of  eminent  domain. 

In  Grand  Rapids,  L.  &  D.  R.  Co.  v.  Chese- 
boro,  74  Mich.  466,  42  N.  W.  69,  the  court, 
by  Mr.  Justice  Campbell,  says:  "The  dam- 
ages in  such  a  case  must  be  such  as  to  fully 
make  good  all  that  res\ilts,  directly  or  indi- 
rectly, to  the  injury  of  the  owners  in  the 
whole  premises  and  interests  affected,  and 
not  merely  the  strip  taken," — citing  a  large 
number  of  cases,  among  them  Grand  Rapids 
&  I.  R.  Co.  V.  Heisel,  47  Mich.  393,  11  N.  W. 
215,  where  the  court  again  says:  "It  need 
hardly  be  said  that  nothing  can  be  fairly 
termed  compensation  which  does  not  put  the 
party  injured  in  as  pood  a  condition  as  he 
would  have  been  in  if  the  injury  had  not  oc- 
curred. Nothing  short  of  this  is  adequate 
compensation.  .  .  .  And  in  Jubb  v.  Hull 
Dock  Co.  9  Q.  B.  443,  it  was  held  that,  where 
the  property  taken  was  a  brewery  in  opera- 
tion, the  damages  included  the  necessary  loss 
in  finding  another  place  of  business."  And 
then  says:  "The  following  are  cases  where 
the  damage  done  was.  as  in  this  case,  dis- 
tinct from  the  actual  taking  of  property 
from  the  party  injured," — citing  a  number 
of  English  cases.  In  Chicago.  M.  &  St.  P.  R. 
Co.  V.  Hock,  118  111.  587,  9  N.  E.  205,  the 
court  says:  "The  inconvenience  and  cost  of 
removal  of  the  business  from  the  premises 
condemned  are  mentioned  as  elements  of 
damage  proper  for  consideration.  This,  how- 
ever, is  in  harmony  with  the  ruling  in  St. 
Louis,  V.  &  T.  H.  R.  Co.  v.  Capps,  67  111. 
607."  In  the  case  of  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Schneider,  127  111.  144,  2  L.R.A.  422, 
20  N.  E.  41,  the  following  instruction  to  the 
jury  was  upheld,  viz. :  "The  jury  are  further 
instructed  that,  in  determining  the  amount 
of  compensation  to  be  awarded  to  the  defend- 
ant* respectively  in  this  case,  they  may  prop- 
erly take  into  consideration  all  evidence 
tending  to  show  the  actual  value  of  the  lease- 
hold interest  to  the  respective  defendants  of 
which  it  is  proposed  to  deprive  them;  the 
actual  loss  to  be  suffered  by  these  defend- 
ants respectively  from  the  loss,  destruc- 
tion, or  depreciation  of  the  improve- 
ments placed  by  them  in  the  properties 
specially  adapted  to  the  conduct  of  their 
business,  if  any,  shown  by  their  evi- 
dence; the  reasonable  costs  of  removal,  and 
of  refitting  in  other  localities  for  the  further 
oonduct  of  business,  as  shown  by  the  evi- 
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dence."  In  Hannibal  Bridge  Co.  v.  Schau- 
bacher,  57  Mo.  582,  it  was  held:  Under  a 
statute  requiring  the  commissioners  in  con- 
demnation proceedings  to  assess  the  damagee- 
which  the  owner  of  the  land  may  sustain* 
by  reason  of  such  appropriation,  consequen- 
tial damages  resulting  from  the  appropria- 
tion may  be  allowed.  The  assessment  is  not 
confined  to  the  land  actually  taken.  This 
statute  differs  from  the  Oklahoma  act  chiefly 
in  the  use  of  the  word  "damages,"  where  our 
statute  contains  the  word  "injury."  Both- 
statutes  were  doubtless  intended  to  cover  the 
same  ground  and  protect  the  same  interests, 
and  to  the  same  extent,  and  neither  one  has 
any  reference  to  speculative,  imaginative,  or 
hypothetical  damages,  but  both  were  in- 
tended to  and  do  refer  to  and  include  all  the 
actual  damages  capable  of  exact  or  approxi- 
mate measurement  which  the  owner  may 
sustain  by  reason  of  such  railroad.  The  ex- 
pense of  moving  the  stock  of  lumber  in  the 
yard  at  the  time  of  the  condemnation  and 
appropriation  is  a  direct  loss  to  the  owner, 
and  an  added  burden  not  shared  by  other 
members  of  the  public. 

In  Monongahela  Nav.  Co.  y.  United  States^ 
148  U.  S.  312,  37  L.  ed.  463,  13  Sup.  Ct.  Rep. 
622,  Mr.  Justice  Brewer,  speaking  for  the 
court  of  the  concluding  clause  of  the  5th 
Amendment  to  the  Constitution  of  the 
United  States,  which  says:  "Nor  shall  pri- 
vate property  be  taken  for  public  use  with- 
out just  compensation," — holds  as  follows: 
"It  in  no  wise  detracts  from  the  power  of 
the  public  to  take  whatever  may  be  neces- 
sary for  its  uses;  while,  on  the  other  hand, 
it  prevents  the  public  from  loading  upon  one 
individual  more  than  his  just  share  of  the 
burdens  of  government."  And  he  further 
says:  "When  he  surrenders  to  the  public 
something  more  and  different  from  that 
which  is  exacted  from  other  members  of  the 
public,  a  full  and  just  equivalent  shall  be  re- 
turned to  him.  .  .  .  The  noun  'compen- 
sation,' standing  by  itself,  carries  the  idea 
of  an  equivalent.  Thus  we  speak  of  damages- 
by  way  of  compensation,  or  compensatory 
damages,  as  distinguished  from  punitive  or 
exemplary  damages;  the  former  being  the 
equivalent  for  the  injury  done,  and  the  lat- 
ter imposed  by  way  of  punishment.  So  that, 
if  the  adjective  'just'  had  been  omitted,  and 
the  provision  was  simply  that  property 
should  not  be  taken  without  compensation, 
the  natural  import  of  the  language  would  be 
that  the  compensation  should  be  the  equiva- 
lent of  the  property.  And  this  is  made  em- 
phatic by  the  adjective  *just.'  There  can,  in 
view  of  the  combination  of  these  two  words, 
be  no  doubt  that  the  compensation  must  be 
a  full  and  perfect  equivalent  for  the  prop- 
erty taken."  In  that  case  a  private  corpora- 
tion had  obtained  a  charter  and  franchise 
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from  the  state  of  Pennsylvania  for  the  erec- 
tion of  a  dam  and  lock  in  the  Monongahela 
river  for  the  passage  of  boats  on  that 
fltream,  with  the  right  to  take  tolls  for  the 
passage  of  the  same.  The  United  States,  un- 
der this  power  of  eminent  domain,  con- 
demned and  took  from  tiie  corporation  the 
dam  and  lock  by  it  constructed,  and  the  trial 
court  held  the  corporation  was  entitled  to 
-compensation  for  the  dam  and  lock,  but  to 
nothing  for  the  franchise  or  right  to  take 
tolls.  In  that  case,  as  in  this,  it  was  urged 
that  the  government  was  liable  for  what  it 
•obtained,  viz.,  the  dam  and  lock,  but  for 
nothing  more.  To  this  argument  Justice 
Brewer  replied  as  follows:  "It  is  also  sug- 
gested that  the  government  does  not  take 
this  franchise;  that  it  does  not  need  any 
authority  from  the  state  for  the  exaction  of 
tolls,  if  it  desires  to  exact  them ;  that  it  qnly 
appropriates  the  tangible  property,  etc. 
.  .  .  But  this  franchise  goes  with  the 
property;  and  the  navigation  company, 
which  owned  it,  is  deprived  of  it.  The  gov- 
ernment takes  it  away  from  the  company, 
whatever  use  it  may  make  of  it;  and  the 
■question  of  just  compensation  is  not  deter- 
mined by  the  value  to  the  government  which 
takes,  but  the  value  to  the  individual  from 
whom  the  property  is  taken;  and  when,  by 
the  taking  of  the  tangible  property,  the 
owner  is  actually  deprived  of  the  franchise 
to  collect  tolls,  just  compensation  requires 
payment,  not  merely  of  the  value  of  the  tan- 
gible property  itself,  but  also  of  that  of  the 
franchise  of  which  he  is  deprived." 

It  may  be  suggested  that  in  that  case  the 
franchise  was  an  inseparable  part  of  the 
property  taken,  and  therefore  was  inevitably 
swept  away  by  the  taking  of  the  tangible 
property.  Likely  that  is  so,  but  it  was  no 
more  an  inevitable  loss  to  the  owner  than  is 
the  necessary  cost  of  moving  the  lumber  in 
the  case  at  bar ;  nor  can  it  be  said  to  be  any 
more  capable  of  ascertainment.  A  franchise 
may  be  valuable  in  one  place,  and  of  no 
value  in  another.  It  may  be  of  value  to-day 
and  because  of  climatic  conditions  of  little 
or  no  value  to-morrow.  In  any  event,  it  is 
at  best  a  matter  of  computation  to  be  made 
from  the  testimony  in  the  case,  and  not  sus- 
ceptible of  that  degree  of  certainty  which 
can  reasonably  be  expected  in  reference  to 
the  expense  of  moving  a  given  quantity  of 
lumber.  The  fact  that  it  inheres  to  or 
grows  out  of  some  right  in  other  property, 
real  or  personal,  can  make  little  difference 
to  the  owner,  who  is  called  upon  to  alone 
bear  the  burden  of  its  loss.  To  him  the  loss 
is  the  same  whether  it  is  the  questionable 
value  of  a  franchise,  or  the  direct  compul- 
«ory  taking  of  the  money  necessarily  ex- 
pended in  removing  a  stock  of  lumber.  And. 
«8  said  bv  Justice  Brewer  above,  the  loss  to 
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him  is  measured,  not  by  the  use  the  taker 
may  make  of  it,  but  by  the  burden  thus  east 
upon  him. 

Second.  It  is  next  objected  that  the  court 
erred  in  its  sixth  instruction  to  the  jury, 
which  reads  as  follows:  "(6)  Several  wit- 
nesses have  been  permitted  to  give  their  opin- 
ions as  to  the  value  of  the  property  in  ques- 
tion, and  the  amount  of  depreciation  in 
value  of  lot  5.  These  opinions  have  been 
varied  and  conflicting,  and  are  not  control- 
ling on  your  judgment.  They  must  be  con- 
sidered and  given  just  such  weight  as  the 
conditions  entitle  them  to.  The  value  of 
this  class  of  testimony  depends  upon  the  in- 
telligence, fairness,  and  impartiality  of  the 
witness,  his  knowledge  and  experience  in 
determining  values,  and  whether  he  is 
prejudiced,  biased,  or  influenced  by  like  in- 
terests. The  law  does  not  permit  you  to 
fix  speculative,  boom,  or  fancy  values  upon 
the  property  in  controversy ;  but  the  law  re- 
quires you  to  determine  the  reasonable  mar- 
ket, salable  value  of  the  property,  if  the 
owner  was  offering  to  sell  on  usual  terms 
and  the  purchaser  desired  to  buy."  The 
particular  objection  to  this  instruction  is  the 
use  of  the  word  '*boom"  as  used.  On  a  care- 
ful reading  of  this  instruction  it  will  be 
seen  that  the  court  made  use  of  the  three 
words  "speculative,"  "fancy,"  and  "boom," 
as  nearly  equivalents  of  each  other,  and  did 
not  intend  by  the  uae  of  the  word  "boom"  Iq 
extend  the  ordinary  meaning  of  the  other 
words  made  use  of.  Undoubtedly  a  railroad 
company,  when  it  invokes  the  aid  of  the 
pow^er  of  eminent  domain  to  condemn  the 
property  of  a  private  citizen  for  its  use, 
must  be  required  to  make  full  and  just  com- 
pensation to  him,  and  it  has  done  ao  when  it 
has  paid  the  fair  market  value  of  the  prop- 
erty on  the  day  it  was  taken,  without  ref- 
erence to  how  or  when  that  market  value 
came  into  existence.  But  it  must  be  ita 
market  value,  as  contradistinguished  from 
a  purely  imaginative  or  speculative  value 
which  does  not  in  fact  exist;  and  this  we 
think  is  what  the  court  intended  to,  and  did 
in  fact,  instruct  the  jury  in  the  language 
complained  of.  The  court  said:  "The  law 
does  not  permit  you  to  fix  speculative,  boom, 
or  fancy  values  upon  the  property  in  con- 
troversy; but  the  law  requires  you  to  de- 
termine the  reasonable  market,  salable  value 
of  the  property,  if  the  owner  was  offering 
to  sell  on  the  usual  terms  and  the  purchaser 
desired  to  buy."  In  this  the  jury  were  in- 
structed that,  under  the  law,  they  were  re- 
quired to  fix  the  damages  at  such  a  sum  as 
the  owner,  desiring  to  sell,  could  at  the  time 
secure  from  a  purchaser  who  desired  to  buy, 
and  informed  them  that  they  could  not  allow 
or  fix  speculative,  boom,  or  fancy  value. 
This  is  the  law  as  we  understand  it,  and  we 
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think  the  jury  oould  not  have  been  misled 
by  the  language  used.  While  in  the  abstract 
this  court  does  not  approve  of  the  word 
''boom"  as  a  word  descriptive  of  values 
which  should  not  be  considered  by  a  jury  in 
estimating  values  arising  under  the  law  of 
eminent  domain,  yet,  as  the  word  was  used 
in  the  instruction  complained  of,  we  are  un- 
able to  determine  that  there  was  error  com- 
mitted justifying  a  reversal  of  this  case,  and 
especially  where,  as  in  this  case,  other  in- 
structions, particularly  the  second,  makes 
the  meuning  of  the  court  clear  that  the  fair 
market  value  of  the  property  at  the  time 
should  be  made  the  basis  of  the  jury's  con- 
sideration of  damages,  and  uses  language 
easily  comprehended  by  them. 

Third.  The  third  assignment  of'  error  is 
that  the  court  erred  in  rejecting  the  evidence 
of  offers  to  purchase  otlier  property  in  the 
neighborhood  of  the  land  in  question  iCbout 
the  time  of  the  condemnation  proceedings. 
We  do  not  think  the  evidence  offered  in  this 
case  brought  it  within  the  rule  applicable 
to  that  class  of  evidence.  Actual  sales  of 
adjoining  or  abutting  property  at  or  about 
the  time  of  the  taking  by  condemnation  is  a 
widely  different  proposition,  and  even  this 
class  of  evidence  is  received  with  very  great 
caution.  In  Keller  v.  Paine,  34  Hun,  177, 
cited  in  10  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
1154,  it  is  said:  "If  evidence  of  offers  is  to 
be  received,  it  will  be  important  to  know 
whether  the  offer  was  made  in  good  faith,  by 
a  man  of  good  judgment,  acquainted  with 
the  value  of  the  article,  and  of  sufficient 
ability  to  pay;  also  whether  the  offer  was 
cash,  for  credit,  in  exchange,  and  whether 
made  with  reference  to  the  market  value  of 
the  article  or  to  supply  a  particular  need  or 
to  gratify  a  fancy."  The  evidence  failed  to 
show  the  existence  of  any  of  these  conditions, 
and  we  think  the  evidence  was  rightfully 
rejected. 

Fourth.  It  is  further  contended  by  the 
plaintiff  in  error  that  the  court  erred  in  the 
fourth  instruction,  in  which  said  instruction 
the  court  permitted  the  jury  to  exercise  their 
judgment,  based  upon  their  inspection  of  the 
premises  and  the  evidence  submitted  upon 
the  trial.  We  are  unable  to  agree  with 
counsel  in  this  contention.  In  instruction 
No.  4  the  court,  after  adverting  to  the  evi- 
dence before  the  jury,  and  the  elements 
which  entered  into  a  correct  determination 
of  the  elements  of  damage  in  the  case,  then 
proceeds:  "All  these  matters  are  proper  for 
your  consideration  in  determining  the  rea- 
sonable market  value  of  the  property,  at  the 
time  it  was  taken,  and  the  damatres  if  any, 
to  the  remaining  lot ;  but  you  are  not  bound 
by  this  evidence  alone.  You  have  been  per- 
mitted to  make  a  view  and  inspection  of 
the  property  in  question,  and  you  have  a 
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right  to  exercise  your  own  judgment,  based 
upon  your  inspection  and  observation,  to- 
gether with  all  the  evidence  which  has  been 
permitted  to  go  to  you  during  the  trial.  Re- 
member, all  this  evidence  and  your  own 
observation  is  for  the  purpose  of  enabling 
you  to  form  a  correct  judgment  as  to  the 
reasonable  market  value  of  these  lots  March 
21,  1902,  and  the  depreciation  in  value,  if 
any,  of  the  remaining  lot,  caused  by  the 
excavation  made  by  the  railroad  company  on 
the  lots  that  it  took  from  Mr.  Blincoe,  and 
in  your  deliberations  you  must  consider  all 
the  evidence  that  you  believe  credible,  and 
give  it  such  weight  as,  in  your  judgment, 
you  deem  it  entitled  to."  Counsel  for  both 
plaintiff  and  defendant  have  examined  and 
discussed  this  subject  with  commendable 
energy  and  zeal,  and  have  collected  and  pre- 
sented the  conflicting  decisions  of  the  courts 
to  such  extent  that  there  is  little  left  for 
this  court  to  do  further  than  to  announce 
the  guiding  principle  which  seems  to  run 
through  the  great  mass  of  authority  on  the 
subject.  Extreme  views  have  been  expressed 
upon  both  sides,  but  we  think  the  great 
weight  of  authority  has  adopted  the  medium 
ground  followed  by  the  court  in  this  case, 
viz.:  Not  to  permit  the  jury  to  view  the 
premises  and  therefrom  determine  all  the 
questions  involved  in  the  case,  to  the  ex- 
clusion of  the  sworn  testimony  of  all  the 
witnesses  in  the  case ;  nor,  on  the  other  hand, 
to  shut  their  eyes  to,  and  their  consciousness 
of,  all  the  physical  facts  plainly  before  them, 
but  rather  that  they  make  use  of  their  vision 
to  more  clearly  and  certainly  understand  the 
physical  facts  testified  to  by  the  witnesses,, 
and  thus  the  better  be  able  to  weigh  and  as- 
sign to  each  the  measure  of  truth  to  which 
he  intended  to  testify,  and  thereby,  in  that 
respect,  assign  to  the  several  witnesses  the 
measure  of  credence  which  they  thus  find 
their  evidence  entitled  to.  We  have  spoken 
of  physical  facts  because  we  believe  it  is  only 
as  to  physical  facts  that  this  view  of  the 
jury  is  permitted.  The  jurors  are  generally 
strangers  to  both  parties  and  to  the  prem- 
ises involved,  and,  certainly  a  stranger 
wholly  unacquainted  with  the  value  of  prop- 
erty in  that  vicinity,  and  seeing  only  the 
physical  effect  upon  the  premises  in  the  way 
of  cuts  or  fills,  could  not  be  permitted  to  in- 
dulge his  own  arbitrary  whim  or  notion  of 
the  value  of  the  premises  thus  affected,  and 
the  measure  or  amount  of  damages  thus  oc- 
casioned; but  it  does  not  follow  that  they 
may  not  correct  an  erroneous  impression  or 
false  statement  of  a  witness  as  to  a  physical 
fact  by  their  own  personal  observation.  As 
illustrated  by  some  of  the  authorities,  sup- 
pose a  witness  testified  that  a  certain  cut 
made  by  a  railroad  is  18  feet  deep,  and  the 
jury,  viewing  the  premises  and  standing  in 
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the  cut,  are  yet  able  to  overlook  the  bank, 
and  thus  know  that  the  cut  is  less  than  the 
height  of  an  ordinary  person ;  must  the  jury 
in  such  case  disregard  the  evidence  of  their 
eyes  and  still  believe  that  the  cut  is  18  feet 
deep?  If  such  were  the  law,  it  is  pretty  safe 
to  assume  that  no  jury  of  intelligent  Amer- 
ican citizens  would  ever  administer  the  law. 
It  is  assumed  that  the  instruction  given  war- 
rants the  jurors  in  basing  their  verdict  on 
the  knowledge  gained  at  the  view,  in  disre- 
gard of  the  testimony  given  in  court,  if  they 
so  desire.  This  assumption  is  unwarrant- 
ed by  the  language  employed.  The  language 
of  the  instruction  is:  ''And  you  have  a 
right  to  exercise  your  own  judgment,  based 
upon  your  inspection  and  observation,  to- 
gether with  all  the  evidence  which  has  been 
permitted  to  go  to  you  during  the  trial." 
We  think  the  instruction  was  not  erroneous. 
In  reaching  this  conclusion,  it  is  not  neces- 
sary to  hold  or  indorse  the  theory  that  the 
jury  are  not  bound  by  the  testimony  of  the 
witneisses,  but  may  rest  their  verdict  entirely 
upon  the  information  obtained  at  the  view; 
neither  are  we  inclined  to  go  to  the  other 
extreme  and  hold  that  the  jury  are  not  to 
take  into  consideration,  in  any  degree,  the 
evidence  of  their  own  senses.  We  incline 
rather  to  accept  the  middle  ground  adopted 
by  the  supreme  court  of  Kansas  and  Wiscon- 
sin, and  other  authorities,  in  which  it  is 
said:  "The  evident  theory  and  intention 
of  the  legislature  was  that  cases  would  arise 
in  which  it  would  be  necessary  and  proper 
that  the  evidence  offered  in  the  court  should 
be  supplemented  by  the  knowledge  gained 
by  the  jury  from  a  view.  It  would  be  im- 
practicable and  foolish  to  require  a  court, 
after  having  sent  a  jury  to  view  the  prop- 
erty or  place,  to  direct  them  not  to  consider 
what  they  had  there  observed,  and  what  was 
obvious  to  all  who  might  look."  Topeka  v. 
Martine.iu,  42  Kan.  387,  5  L.R.A.  776,  22 
Pac.  419.  And  in  Washburn  v.  Milwaukee  & 
L.  W.  R.  Co.  69  Wis.  364,  18  N.  W.  328,  the 
supreme  court  of  Wisconsin  says:  "We 
understand  that  the  object  of  a  view  is  to  ac- 
quaint the  jury  with  the  physical  situation, 
condition,  and  surroundings  of  the  thing 
viewed.  What  they  see,  they  know  absolute- 
ly. If  a  witness  testify  to  anything,  which 
they  know  by  the  evidence  of  their  senses,  on 
the  view,  is  false,  they  are  not  bound  to 
oelieve,  indeed  cannot  believe,  the  witness; 
and  they  may  disregard  his  testimony, 
although  no  other  witness  has  testified  on 
the  stand  to  the  fact  as  the  jury  know  it  to 
be.  For  example,  if  a  witness  testify  that  a 
certain  farm  is  hilly  and  rugged,  when  the 
view  has  disclosed  to  the  jury  and  to  every 
juror  alike  that  it  is  level  and  smooth,  or  if 
a  witness  testify  that  a  given  building  was 
burned  before  the  view,  and  the  view  dis- 
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closes  that  it  had  not  been  burned,  no  con- 
trary testimony  of  witnesses  on  the  stand  is 
required  to  authorize  the  jury  to  find  the 
fact  as  it  is,  in  disregard  of  the  "testimony 
given  in  court."  We  therefore  conclude  tiiat 
the  information  obtained  at  the  view,  as  to 
these  mere  physical  facts,  is  evidence  to  be 
considered  in  connection  with  all  that  is  of- 
fered in  court;  but,  "the  evidence  which  the 
jury  may  acquire  from  making  the  view  is 
not  to  be  elevated  to  the  character  of  ex- 
clusive or  predominating  evidence,"  but 
simply  give  it  place  along  with  the  other  evi- 
dence in  the  case  in  their  deliberations. 
Chicago,  K.  &  W.  R.  Co.  v.  Parsons,  51  Kan. 
414,  32  Pac.  1083. 

For  the  error  in  refusing  evidence  in  ref- 
erence to  the  expense  of  moving  the  lumber, 
and  repeated  in  instruction  No.  10,  wherein 
the  jury  are  told  they  must  not  allow  the 
plaintiff  in  error  anything  for  the  expense 
of  removing  the  lumber  from  lots  3  and  4. 
the  judgment  of  the  court  below  must  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial  therein ;  the  costs  of  this  court  to  be 
taxed  to  defendant  in  error. 

All  the  Justices  concur,  except  Bnrford, 
Ch.  J.,  who  tried  the  case  in  the  court  below, 
not  sitting. 


GEORGIA  SUPREME  COURT. 

CENTRAL  OF  GEORGIA  RAILWAY  COM- 
PANY 
v. 
J.  S.  HALL  et  aL 

(124  Ga.  322,  52  S.  E.  679.) 

Carrier— limiUtion  of  liability. 

1.  A  common  earner  cannot  limit  hli 
legal  liability  by  any  notice  given,  either  by 
publication,  or  by  entry  on  receipts  gives 
or  tickets  sold.  By  special  contract,  he  may 
relieve  himself  of  his  common-law  liability 
as  an  insurer,  and  may  contract  against  li«- 

Headnotes  by  LuirpkiN,  J. 


Case  Note. — Insanity  or  illness  as  act  of 
God.— In  Wolfe  v.  Howes,  24  Barb.  174.  ai.d 
Kenton  v.  Clark,  11  Vt.  560,  it  was  held  that 
sickness  was  an  act  of  Cod,  which  discharged 
plaintiff  from  the  further  performance  of 
his  contract  to  render  for  a  definite  period 
service  of  a  personal  character;  and,  for 
services  performed  before  overtaken  by  sick- 
ness, he  could  recover  upon  a  quantum 
meruit. 

In  Boast  v.  Firth,  L.  R.  4  C.  P.  1,  it  wn-^ 
held  that  permanent  illness,  arising  after 
the  making  of  an  indenture  of  apprentice- 
ship, was  an  act  of  God,  and  therefore  an 
excuse  for  the  nonperformance  of  the  con- 
tract 
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bility  arising  from  certain  losses  which  do 
not  involve  negligence  of  the  carrier  or  his 
servants;  but  he  cannot,  even  by  special 
contract,  exempt  himself  from  liability  for 
loss  of  ^oods  intrusted  to  him,  where  the 
loss  arises  from  his  negligence  or  that  of  his 
servants. 
Same— of  live  stock. 

2.  A  common  carrier  of  goods  which 
transports    live  stock,  is,  as  to   the  latter 

Eroperty,  also  a  common  carrier.    There  are, 
owever,    certain    inherent    differences    be- 
tween live  stock  and  in(*mmate  property  of- 
fered for  transportation. 
Same — ^limitation  of  liability. 

3.  A  carrier  of  live  stock  may,  by 
special  contract,  so  limit  its  liability  for 
loss  or  damages  that  it  will  be  liable  only 
in  the  event  that  it  is  guilty  of  gross  negli- 
gence. 

Same — contract  as  to  value. 

4.  A  railway  company,  in  its  capacity 
as  a  common  carrier,  may,  as  a  basis  for 
fijking  its  charges  and  limiting  the  amount 
of  its  corresponding  liability,  lawfully  make 
with  a  shipper  a  contract  of  affreightment, 
embracing  an  actual  and  bona  fide  agreement 
as  to  the  value  of  the  property  to  be  trans- 
ported; and  in  such  case  the  latter,  when 
loss,  damafire,  or  destruction  occurs,  will  be 
bound  by  the  agreea  valuation.  But  a  mere 
general  limitation  as  to  the  value,  expressed 
in  a  bill  of   lading  and  amounting  to   no 


more  than  an  arbitrary  preadjustment  of 
the  measure  of  damages,  will  not,  though 
the  shipper  assent  in  writing  to  the  terms 
of  the  document,  serve  to  exempt  a  negli- 
gent carrier  from  liability  for  the  true 
value. 
Same — question  for  jury. 

5.  Where  there  is  an  issue  of  fact  as  to 
whether  there  was  an  actual,  bona  fide 
valuation,  or  a  mere  arbitrary  effort  to  limit 
liability,  the  question  is  one  for  the  jury; 
but,  where  the  written  contract  shows  that 
it  falls  within  the  latter  description,  and 
there  is  no  issue  of  fact  on  that  subject,  it 
is  proper  for  the  court  to  construe  the  con- 
tract. 

iCvidence — sufficiency. 

6.  The  evidence  in  this  case  was  not  suf- 
ficient   to   show    the    perpetration    of    any 
fraud  by  the  shipper  on  the  company. 
Carrier — insanity  of  engineer. 

7.  Where  the  common-law  rule  applies, 
under  whicn  no  excuse  avails  a  common  car- 
rier in  cases  of  loss,  unless  it  was  occasioned 
by  the  act  of  God  or  the  public  enemies  of 
the  state,  if  a  locomotive  engineer  desired 
to  leave  his  train  and  proceed  with  the  en- 
gine some  distance  to  a  water  tank  for  the 
purpose  of  obtaining  water;  and  thereupon 
caused  the  flagman  to  uncouple  the  engine 
from  the  cars,  which  were  left  standing::  on 
the  track  while  the  engineer,  in  company 
with  the  conductor  (who  had  authority  to 


In  Robinson  v.  Davison,  L.  R.  6  Exch.  269, 
defendant  contracted  that  his  wife  should 
play  the  piano  at  a  concert  to  be  given  by 
the  plaintiff,  but,  on  account  of  illness  on 
the  day  specified  for  the  concert,  she  was 
\inab1e  to  perform.  It  was  held  that  this 
was  a  valid  excuse;  and  Cleasby,  B.,  add- 
ed :  "It  is,  moreover,  a  duty  which  could  not 
be  done  by  a  deputy,  but  only  by  the  lady 
herself,  and,  that  being  so,  I  think  that  dis- 
ability or  incapacity,  caused  by  the  act  of 
God,  excuses  the  defendant." 

In  Dickey  v.  Linscott,  20  Me.  453,  37  Am. 
Dec.  66,  it  was  conceded  by  counsel  that 
sickness  was  an  act  of  God;  and  the  court 
held  that,  where  the  sickness  lasted  durinsf 
the  greater  portion  of  the  term  for  which 
defendant  contracted  to  perform  personal 
manual  labor,  it  defeated  plaintiff's  right  to 
recover  damages  for  the  breach. 

In  Allen  v.  Baker,  86  N.  0.  91,  41  Am. 
Rep.  444,  plaintiff  brought  suit  for  breach 
of  promise  to  marry,  and  defendant  an- 
swered that,  a  few  days  after  entering  into 
the  agreement,  he  was  advised  by  his  physi- 
cian that  he  was  so  diseased  as  to  be  unfit 
to  marry.  The  court  said:  "It  is  now  gen- 
erally conceded  that,  if  the  performance  of  a 
contract  be  rendered  impossible  by  the  act 
of  God  alone,  such  fact  will  furnish  a  valid 
f'xctise  for  its  nonperformance;  and  such  a 
stipulation  will  be  understood  to  be  an  in- 
herent part  of  evory  contract." 

This  latter  proposition  of  law  is  repeated 
in  Sanders  v.  Coleman,  ifl  Va.  090,  47  L.R.A. 
581,  34  S.  E.  621;  and  it  is  also  said  that 
illness,  bpincr  beyond  the  power  of  man  to 
control  or  prevent,  is  an  act  of  God.  The 
4LJl.A.(N.§.) 


court  then  held  that  a  man  is  excused  for 
breach  of  a  contract  of  marriage  when,  aft- 
er it  was  made,  he,  without  fault  on  his 
part,  developed  a  grave  malady  of  such  a 
character  that  marriage  would  endanger  his 
life  or  health. 

In  People  v.  Manning,  8  Cow.  297,  a  sheriff 
arrested  on  an  attachment  gave  bond  to  ap- 
pear on  a  day  fixed.  Having  failed  to  ap- 
pear, action  was  brought  on  the  recogni- 
zance, and  defendants  pleaded  that  before 
the  day  fixed  the  sheriff  was  taken  violently 
sick,  confined  to  his  house  and  bed,  and 
could  not  be  removed  therefrom,  and  con- 
tinued sick  till  his  death,  about  one  month 
after  the  appearance  day.  It  was  held  that 
the  sickness  and  death  were  acts  of  God  ren- 
dering compliance  with  the  condition  of  the 
bond  impossible,  and  therefore  constituted 
a  legal  defense  to  the  action. 

And  in  Scully  v.  Kirkpatrick,  79  Pa.  324, 
21  Am.  Rep.  62,  the  principal  in  a  bond  for 
appearance  failed  to  appear  on  the  day 
named  because  stricken  down  by  sickness  at 
his  home.  In  an  action  on  the  bond,  it  was 
held  that  illness  which  prevented  his  appear- 
ing was  an  act  of  God  and  a  valid  excuse 
in  equity;  and  his  appearance  at  a  siibse- 
quent  term  as  soon  as  he  was  able  to  at- 
tend, saved  the  bond. 

But  in  Rinj^eman  v.  State,  136  Ala.  131, 
34  So.  351,  it  was  said  that,  while  death 
of  the  principal  would  be  an  act  of  God 
which  would  relieve  the  sureties  on  his  bail 
bond  for  his  failure  to  appear,  illness,  how- 
ever severe  and  critical,  is  not  an  act  of  God 
in  le^l  contemplation;  and  a  plea  setting 
up  such  defense  is  bad  on  demurrer. 
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oontrol  him)  and  the  fireman,  proceeded  on  i 
the  engine  to  the  water  tank,  obtained  the 
water,  and  returned  to  where  the  cars  were ; 
but  the  engineer  caused  the  engine  to  run  at 
such  a  rate  of  speed  as  to  be  evidently  dan- 
gerous and  to  result  in  wrecking  one  of  the 
cars,  and  causing  the  loss  of  property  being 
transported, — even  if  he  was  insane  at  the 
time,  the  loss  could  not  be  attributed  to  the 
act  of  God,  within  the  meaning  of  the  rule 
of  law  referred  to,  so  as  to  excuse  the  car- 
rier. 
Act  of  God.  ^   ,„ 

8.  The  meaning  of  "the  act  of  God' 
falling  within  the  rule  discussed. 

Same — ^burden  of  proof. 

9.  In  this  state  it  is  the  general  rule 
that,  in  order  to  avail  himscK  of  the  act  of 
God  as  an  excuse,  the  burden  is  upon  the 
common  carrier  to  establish  not  only  that 
the  act  of  God  ultimately  occasioned  the 
loss,  but  that  his  own  negligence  did  not 
contribute  thereto. 

Carrier— modified  liability— insanity  of  en- 
gineer. 

10.  Where,  under  a  special  contract  for 
the  shipment  of  live  stock,  the  common- 
law  liability  of  the  common  carrier  was  so 
modified  that  the  carrier  was  liable  for  in- 
juries arising  only  from  fraud  or  gross  negli- 
gence, it  was  admissible  to  defend  by  plead- 
ing and  proving  that  its  engineer  upon  the 
train  on  which  the  goods  were  shipped  sud- 
denly became  insane  at  the  time  of  the 
transaction  complained  of;  and  it  would  be 
for  the  jury  to  say  whether  the  carrier  did 
not  know,  or  could  not  by  the  exercise  of 
proper  care  have  known,  of  it,  and  whether 
it  exercised  due  diligence  in  view  of  the  sit- 
uation and  circumstances  disclosed  bv  the 
evidence. 

Trial— comment  by  counsel 

11.  Where  an  action  was  brought 
against  a  railroad  company  for  loss  alleged 
to  have  arisen  from  negligence,  and  the  de- 
fendant, in  its  answer,  denied  the  negligence 
and,  some  two  years  thereafter,  pending 
the  trial  of  the  case,  amended  its  pleadings 
by  setting  up  that  the  engineer  in  charge  of 
its  engine  became  suddenly  insane  at  the 
time  of  the  transaction  complained  of,  and 
that  it  was  thereby  relieved  from  liability, 
counsel  for  the  plaintiff  could  legitimately 
comment  upon  tne  time  when  this  amend- 
ment was  made  and  this  defense  set  up. 
Damages — ^interest. 

12.  Where  a  suit  is  brought  for  damages 
arising  from  the  destruction  of  property, 
and  there  is  a  basis  of  calculation  as  to 
the  value,  interest  is  not  recoverable  eo 
nomhie.  But  the  jury  may  consider  the 
length  of  time  damages  have  beei.  withheld, 
the  character  of  the  tort,  the  conduct  of 
the  defendant,  and  all  the  circumstances  of 
the  transaction,  and  may,  in.  their  discre- 
tion, increase  the  amount  of  damages  by 
adding  to  the  value  of  the  property  de- 
stroyed a  sum  equal  to  the  interest  on  such 
value;  the  entire  sum  found  being  returned 
4L,R.A.(N.S.) 


as  damages^  and  not  exceeding  the  amovnt 
sued  for. 

(November  20,  1905.) 

CROSS- WRITS  of  error  to  the  Superior 
Court  for  Morgan  Oounty  to  review  a 
judgment  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  damages  for  n^ligently 
killing  their  horse;  defendant  excepting  to 
the  overruling  of  its  motion  for  new  trial 
after  verdict  in  plaintiffs'  favor;  and  plain- 
tiffs excepting  to  the  rulings  permitting  de- 
fendant to  set  up  the  insanity  of  its  engineer 
in  defense.    AflSrmed. 

Defendant  having  undertaken  to  transport 
plaintiffs'  horse  for  hire,  it  became  neces- 
sary,-in  the  performance  of  the  transporta- 
tion contract,  to  secure  water  for  the  en- 
gine, which  was  uncoupled  from  the  train 
and  run  forward  to  the  water  tank  for  that 
purpose.  The  conductor  and  fireman  ac- 
companied the  engineer  on  this  trip.  On  the 
return  trip  the  engineer  ran  the  engine  at 
what  seemed  to  be  an  excessive  speed,  and, 
upon  being  warned  by  the  conductor,  replied 
that  he  knew  where  the  train  was.  The 
train  had  been  left  without  lights  to  mark 
its  location,  and  the  engine  collided  with  it 
so  violently  that  the  horse  was  killed. 
Among  other  defenses,  the  railroad  company 
set  up  the  sudden  insanity  of  its  engineer. 

Further  facts  appear  in  the  opinion. 

Mr.  Samuel  H.  Sibley,  for  plaintiffs: 

Insanity  is  no  defense  to  a  tort  feasor. 

The  unanticipated  insanity  of  an  agent 
pending  the  execution  of  his  work  is  not  an 
act  of  God. 

Fish  V.  Chapman,  2  Ga.  349,  46  Am.  Dee. 
393;  6  Cyc.  Law  &  Proc.  p.  377;  Williams 
V.  Hays,  143  N.  Y.  442,  26  L.R.A.  163,  42 
Am.  St  Rep.  743,  38  N.  E.  449. 

Messrs.  Dessau,  Harris,  &  Harris  for  de- 
fendant. 

Lumpkin,  J.,  delivered  the  opinion  of  the 
court: 

1-3.  In  cases  of  loss  the  presiunption  of 
law  is  against  a  common  carrier,  and  no  ex- 
cuse avails  him  unless  it  was  occasioned  by 
the  act  of  God  or  the  public  enemies  of  the 
state.  **A  common  carrier  cannot  limit  his 
legal  liability  by  any  notice  given,  either 
by  publication,  or  by  entry  on  receipts  given 
or  tickets  sold.  He  may  make  an  express 
contract,  and  will  then  be  governed  thereby." 
Civil  Code  1895,  |§  2264,  2276.  Construing 
these  two  sections  together,  the  latter  does 
not  intend  to  permit  a  common  carrier  to 
relieve  himself  of  the  duty  of  exercising  dili- 
gence, but  by  special  contract  to  relieve 
himself  of  his  common-law  liability  as  an  in- 
surer, and  to  contract  against  liability  aris- 
ing from  certain  losses  which  do  not  involve 
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negligence  of  the  carrier  or  his  servants. 
.The  requirement  of  diligence  on  the  part  of 
a  conunon  carrier  is  one  involving  public 
policy,  and  it  would  be  contrary  to  such 
policy  to  allow  him  to  relieve  himself  from 
his  duty  in  this  regard  by  contract.  A  com- 
mon carrier  cannot,  therefore,  by  special  con- 
tract, exempt  himself  from  liability  for  loss 
of  goods  intrusted  to  him,  where  the  loss 
arises  from  his  own  negligence.  Berry  v. 
Cooper,  28  Ga.  543 ;  Purcell  v.  Southern  Exp. 
Co.  34  Ga.  315;  Southern  Exp.  Co.  v.  Pur- 
cell, 37  Ga.  103  (2),  92  Am.  Dec.  53;  West- 
ern &  A.  R.  Co.  V.  Exposition  Cotton  Mills, 
81  Ga.  522,  2  L.R.A.  102,  7  S.  E.  916; 
Georgia  R.  Co.  v.  Gann,  68  Ga.  350;  Central 
R.  Co.  V.  Pickett  87  Ga.  734,  13  S.  E.  750. 
In  Savannah,  F.  &  W.  R.  Co.  v.  Sloat,  93  Ga. 
803,  20  S.  E.  219,  it  was  said  that  the  ques- 
tion as  to  how  far  a  shipper  might,  by  ex- 
press agreement  signed  by  him,  contract 
against  liability  on  the  part  of  a  common 
carrier  for  injuries  arising  from  negligence, 
was  still  an  open  question.  But  in  the  next 
case  reported  in  the  same  volume  it  was 
said:  "But  carriers  cannot  by  any  special 
contract  exempt  themselves  from  liability 
for  loss  occasioned  by  their  necrligence." 
Georgia  R.  &  Bkg.  Co.  v.  Keener,  93  Ga.  808, 
44  Am.  St  Rep.  197,  21  S.  E.  287.  The  car- 
rier referred  to  was  a  common  carrier.  See 
also  Wood  v.  Southern  Exp.  Co.  95  Ga.  451, 
452.  22  S.  E.  535 ;  Central  R.  Co.  v.  Murphey, 
113  Ga.  514,  53  L.R.A.  720,  38  S.  E.  97*0. 
This  ruling  is  not  dependent  upon  our  stat- 
ute, but  accords  with  the  decisions  of  other 
courts,  though  it  is  not  universally  so  held. 
6  Cyc.  Law  &  Proc.  pp.  387,  388.  A  common 
carrier  of  goods,  which  transports  live  stock, 
is  as.  to  the  latter  property  also  a  common 
carrier.  Hutchinson,  Carr.  2d  ed.  S  221;  5 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  428.  It  has 
nevertheless  been  held  that  a  carrier  of  live 
stock  may,  by  special  contract,  so  limit  its 
liability  for  loss  or  damage  that  it  will  be 
liable  only  in  the  event  it  is  guilty  of  gross 
negligence.  Cooper  v.  Raleigh  &  G.  R.  Co. 
110  Ga.  659,  36  S.  E.  240;  Georgia  R.  Co. 
V.  Spears,  66  Ga.  485,  42  Am.  Rep.  81 ;  Cen- 
tral R.  Co.  V.  Bryant  73  Ga.  722;  Cincin- 
nati, N.  O.  &  T.  P.  R.  Co.  V.  Disbrow,  76  Ga. 
253.  If  it  were  an  original  question,  it 
might  well  be  argued  that  it  is  somewhat 
anomalous  to  hold  that  such  a  carrier  is  a 
common  carrier  of  live  stock,  that  extraor- 
dinary diligence  is  reijiiired  of  it,  now  so  do- 
clared  in  the  statutes  of  this  state,  and  that 
it  is  contrary  to  public  policy  to  allow  a 
common  carrier  to  contract  against  liability 
resulting  from  its  own  negligence,  and  yet 
to  say  that  in  regard  to  live  stock  it  may 
contract  against  such  liability  except  as  to 
gross  negligence.  See  6  Cyc.  Law  &  Proc. 
pp.  391,  392,  and  citations;  New  York  C.  R. 
4L.R.A.(N.8.) 


Co.  V.  Lockwood,  17  Wall.  357,  21  L.  ed.  G27; 
East  Tennessee,  V.  &  G.  R.  Co.  v.  Johnston, 
75  Ala.  596-605,  51  Am.  Rep.  489.  But  the 
ruling  seems  to  be  established  in  this  state. 
Perhaps  the  difference  between  live  stock 
and  inanimate  freight  may  furnish  the  basis 
for  this  holding.  In  the  case  at  bar  the  con- 
tract provided  that  the  owner  or  shipper 
assumed  and  released  the  railroad  from  "all 
other  damages  incident  to  railroad  trans- 
portation which  shall  not  have  been  caused 
by  fraud  or  gross  negligence  of  said  com- 
pany." This  became  the  measure  of  the 
negligence  which  would  render  it  liable. 
The  presiding  judge,  in  effect,  so  charged, 
and  we  do  not  Uiink  his  charge,  taken  as  a 
whole,  was  subject  to  the  criticisms  made 
upon  it  as  to  this  point. 

4.  It  was  contended  that,  under  the  con- 
tract, the  defendant  was  not  liable  for  the 
value  of  the  horse  beyond  the  sum  of  $125^ 
Was  the  contract  relied  on  by  the  defendant, 
an  actual,  bona  fide  agreement  as  to  the 
value  of  the  property  lost,  or  was  it  a  mere- 
general  limitation  as  to  the  value,  amount- 
ing to  an  arbitrary  preadjustment  of  dam- 
ages? The  former  would  be  valid;  the  lat- 
ter not.  Central  R.  Co.  v.  Murphey  and  Geor- 
gia R.&  Bkg.  Co.  V.  Keener,  supra;  Georgia. 
Southern  R.  Co.  v.  Johnson,  121  Ga.  231,  48; 
S.  E.  807.  The  contract,  which  was  included 
in  the  bill  of  affreightment  and  signed  by 
the  agent  of  the  owner  and  the  agent  of  the 
company,  contained  the  following  provisions : 
"And  it  is  further  agreed  that,  should  any 
damage  occur  for  which  the  company  may 
be  liable,  the  value  at  the  place  and  date 
of  shipment  shall  govern  the  settlement,  in 
which  the  amount  claimed  shall  not  exceed, 
for  a  stallion  or  jack,  $200,  for  a  horse  or 
mule,  $125,  cattle  $40,  other  animals,  $20." 
This  was  upon  a  printed  blank  containing 
these  amounts  already  prepared.  It  did  not 
purport  to  put  a  valuation  upon  the  par- 
ticular horse  or  horses  shipped,  but  limited 
the  amount  to  be  claimed  for  any  horse,  re- 
gardless of  its  real  or  estimated  value,  to 
$125.  It  had  a  prearranged  amount  to 
which  its  liability  should  be  limited  as  to 
various  animald.  If  this  could  be  treated  as 
a  bona  fide  estimate  or  valuation  as  to  the 
horse  which  was  killed,  it  might  equally  be 
said  to  be  a  valuation  of  every  possible 
horse  which  might  be  shipped,  before  it  was 
ever  seen  or  heard  of  by  the  company's 
agent.  The  expression  "other  animals,  $20" 
would  thus  be  treated  as  being  a  bona  fide 
valuation  of  any  other  animal,  regardless  of 
what  was  its  nature,  character,  or  actual 
value.  A  rabbit,  a  hog,  or  an  elephant 
might  equally  fall  under  the  designation  of  . 
"other  animals,"  and  the  arbitrary  limita- 
tion of  $20  would  apply  equally  to  each  of 
them.    Moreover,  it  will  be  noticed  that,  in 
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case  of  loss,  the  company  does  not  agree  that 
the  value  of  the  horse  dhatl  be  fixed  at  $125. 
but  the  agreement  is  that  "the  amount 
claimed  shall  not  exceed"  that  sum.  This 
was  clearly  an  attempt  to  limit  the  liability, 
not  to  determine  value.  As  was  said  in  the 
opinion  in  Central  R.  Co,  v.  Murphey,  supra: 
"Could  any  fair  and  reasonable  mind  ever 
reach  the  conclusion  that  there  was  between 
the  plaintilTs  and  the  defendant  any  agree- 
ment at  all  respecting  the  value  of  this  par- 
ticular car  load  of  grapes,  or  that  there  was 
even  a  remote  intention  to  make  such  an 
agreement  ?*' 

5.  Should  the  presiding  judge  have  sub- 
mitted the  question  to  the  jury  to  decide  as 
to  whether  this  contract  amounted  to  an 
actual,  bona  fide  valuation  T  On  its  face,  it 
did  not  do  so.  Outside  of  the  paper,  there 
was  no  evidence  of  any  actual  valuation  of 
this  particular  horse.  It,  with  several 
others,  was  delivered  to  the  railroad  com- 
pany tofjothcr  with  certain  sulkies,  which 
seemed  to  have  indicated  that  the  horses 
were  to  be  used  otherwise  than  as  common 
draft  animals.  Eight  horses  were  also 
shipped  in  two  cars,  and  an  attendant  went 
with  them.  Ifo  inquiry  was  made  as  to 
their  nature  or  value.  The  company  had 
two  kinds  of  blanks,  one  for  use  where  live 
stock  was  shipped  "released,"  the  other  where 
it  was  not.  An  agent  of  the  defendant  asked 
the  plaintifT's  agent  if  he  wished  to  ship  the 
horses  "released,"  and,  upon  receiving  an 
affirmative  answer,  filled  one  of  the  blanks, 
except  as  to  the  rate,  which  was  filled  in  by 
the  rate  clerk.  There  is  only  one  "release 
rate"  for  horses.  The  rate  clerk  has  the 
classification  of  the  state  railroad  commis- 
sion, and  fills  in  the  rate  that  belongs  to 
that  agreement.  A  witness  for  the  defend- 
ant testified  that  the  rate  was  fixed  at  $27 
per  car  between  the  points  included  in  the 
transportation,  "based  on  the  valuation  of 
$125;"  but  he  admitted  that  nothing  was  said 
to  the  shipper  as  to  valuation.  This  was 
the  entire  transaction.  True,  the  shipper 
admitted  that  he  knew  that,  if  he  had  named 
a  higher  valuation  on  the  horses,  he  would 
have  had  to  have  paid  a  higher  rate,  and 
that,  if  he  had  not  shipped  "released,"  the 
rate  would  have  been  much  higher.  But  there 
was  nothing  in  what  transpired  between  the 
parties  to  show  a  bona  fide  effort  to  fix  a 
value  on  the  horse  which  was  killed,  or  on 
Hiiy  one  or  all  of  the  horses.  Every  shipper 
who  is  asked  whether  he  will  ship  "released" 
probably  knows  that  if  he  does  not  do  so  the 
rate  will  be  higher.  But  this  docs  not 
chanfje  an  effort  to  limit  liability  into  an 
actual  valuation  of  property. 

The  construction  of  the  contract  made 
in  this  case  is  controlled  by  the  de- 
cisions in  Georgia  R.  &,  Bkg.  Co.  v. 
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Keener  and  Central  R.  Co.  ▼.  Mur- 
phey, supra.  The  decision  in  Southern 
R.  C6.  V.  Homer,  115  Ga.  381.  41  S.  E. 
649,  is  cited  to  sustain  the  contention  that 
the  case  should  have  been  submitted  to  the 
jury.  In  that  case  it  is  stated,  in  the  report 
of  facts,  that  "the  testimony  was  in  direct 
conflict  as  to  the  making  of  a  special  con- 
tract of  shipment,  .  .  .  and  that  Lee 
[the  defendant's  agent]  gave  him  a  rate 
based  on  a  valuation  of  $100  for  the  horse, 
and  explained  to  him  that  the  tariff  required 
an  addition  of  50  per  cent  for  each  addition- 
al $100  of  valuation."  The  contract  con- 
tained the  following  terms:  "The  said  ship- 
per, or  the  consignee,  is  to  pay  freight  there- 
on to  the  said  carrier  at  the  rate  of  —  per 
— ,  which  is  the  lower  published  tarifiT  rate, 
based  upon  the  express  condition  that  the 
carrier  assumes  liability  on  the  aaid  live 
stock  to  the  extent  only  of  the  followin*: 
agreed  valuation,  upon  which  valuation  is 
based  the  rate  charged  for  the  transporta- 
tion of  the  said  animals,  and  beyond  which 
valuation  neither  the  said  carrier  nor  any 
connecting  carrier  shall  be  liable  in  any 
event.  ...  If  horses  or  mules,  not  ex- 
ceeding 100,  $100  each."  It  was  held  that 
under  the  terms  of  this  contract  and  the 
evidence  introduced,  an  issue  was  made  as 
to  whether  in  fact  there  was  a  valuation  or 
an  arbitrary  preadjustment  of  damages,  and 
that  this  was  properly  submitted  to  the  jury. 
The  difference  between  submitting  to  the 
jury  to  determine,  under  the  evidence, 
whether  terms  of  this  character  inserted  in 
a  contract  of  affreightment  constituted  a 
bona  fide  and  actual  valuation  or  a  mere  pre- 
adjustment of  damages,  and,  on  the  other 
hand,  submitting  to  the  jury  the  construc- 
tion of  the  contract  alone,  which  plainly  on 
its  face  was  not  a  valuation,  but  an  effort 
to  limit  damages,  is  clear.  The  case  of  Cen- 
tral R.  Co.  V.  Glascock,  117  Ga.  038,  43  S.  E. 
081,  is  also  cited  as  authority  to  show  that 
the  present  case  should  have  been  submitted 
to  the  jury.  On  a  casual  inspection,  it 
might  appear  to  be  so;  but  an  examination 
of  the  reoord  in  that  case  shows  that  the 
contract  contained  language  somewhat  simi- 
lar to  that  considered  in  the  case  of  South- 
ern R.  Co.  V.  Homer,  supra.  After  stating 
that,  if  the  carrier  should  be  liable,  the 
value  at  the  place  and  date  of  shipment 
should  govern  the  settlement,  in  which  the 
amount  claimed  should  not  exceed  certain 
specified  sums,  it  was  added:  "Which 
amounts,  it  is  agreed,  are  as  much  as  such 
animals  aa  are  herein  agreed  to  be  trans- 
ported are  reasonably  worth,"  and  stamped 
across  the  face  of  the  contract  was  the  state- 
ment: "The  attention  of  shippers  has  been 
called  to  the  terms,  conditions,  values,  etc.. 
herein  named."     These  facts  do  not  appear 
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as  fully  in  tlie  printed  report  as  in  the  rec- 
ord of  file  in  this  court.  This  made  a  ques- 
tion for  submission  to  the  jury.  In  the 
case  at  bar  there  was  nothing  to  show  that 
there  had  been  an  actual  valuation. 

6.  It  was  contended  that  the  evidence  in 
this  case  was  sufficient  to  show  fraud  on  the 
part  of  the  shipper,  and  that  the  question 
of  its  existence  should  have  been  submitted 
to  the  jury.  We  cannot  concur  in  this  view. 
There  is  nothing  to  show  that  there  was 
any  misrepresentation,  concealment,  or  ar- 
tifice which  would  deceive  the  agent  of  the 
carrier  as  to  the  nature  or  character  of  the 
property.  It  appears  to  have  been  openly 
shipped,  and,  as  already  mentioned,  in  such 
a  way  as  to  indicate  that  the  horses  were 
not  mere  common  animals  shipped  in  car- 
load lots.  They  were  open  to  the  inspection 
of  the  agent.  He  took  no  precaution,  and 
asked  no  questions  as  to  their  value.  He 
asked  alone  as  to  whether  they  should  be 
shipped  "released."  He  relied  on  the  mak- 
ing of  the  contract,  which,  as  to  this  point, 
was  not  binding  under  the  law.  The 
Civil  Code  of  1895  (§  2290)  reads  as  fol- 
lows: "The  carrier  may  require  the  nature 
and  value  of  the  goods  delivered  to  him  to  be 
made  known,  and  any  fraudulent  acts,  say- 
ings, or  concealment  by  his  customers  will 
release  him  from  liability."  In  Southern 
Exp.  Co.  V.  Everett,  37  Ga.  688,  it  was  held 
that  if  a  shipper  at  the  time  of  the  delivery 
of  the  goods  for  shipment  practices  any 
fraudulent  acts,  sayings,  or  concealment 
upon  the  carrier  as  to  the  value  of  the  par- 
cel, or  reoorts  to  any  artifice  to  give  a  box 
containing  a  valuable  diamond  breastpin  a 
mean  appearance,  and  thereby  to  induce  the 
carrier  to  think  it  of  trifling  value,  and  so 
prevent  him  from  making  inquiries,  this 
would  operate  as  a  fraud,  and  relieve  him 
from  liability.  In  Green  v.  Southern  Exp. 
Co.  45  Ga.  305,  the  evidence  for  the  defend- 
ant was  to  the  effect  that  the  plaintiff  valued 
the  property  involved  in  the  controversy  at 
$100.  He  testified  that  he  shipped  a  trunk, 
and  was  asked  its  value,  but  failed  to  give 
it.  In  Savannah,  F.  &  W.  R.  Co.  v.  Collins, 
77  Ga,  376,  4  Am.  St.  Rep.  87,  3  S.  E.  416, 
the  property  was  shipped  as  a  bundle  of 
bedding,  nothing  being  said  about  wearing 
apparel,  and  after  loss  the  shipper  sought  to 
recover  the  value  of  certain  wearing  apparel 
claimed  to  have  been  wrapped  up  in  the 
bedding.  In  Southern  Exp.  Co.  v.  Wood,  98 
Ga.  268,  25  S.  E.  436,  the  conduct  of  the 
shipper  was  calculated  to  mislead  the  agent 
of  the  railroad,  and  conceal  the  true  char- 
acter of  the  contents  of  the  packnsre  delivered 
for  transportation.  In  Georgia  S.  &  F. 
R.  Co.  V.  Johnson,  121  Ga.  231,  48  S.  E.  807, 
the  shippers  sent  candy  to  a  railroad  for 
transportation.  It  was  in  boxes,  and  the 
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contents  of  the  packages  were  unknown  to 
the  company.  Candy  could  be  shipped  in 
aitber  of  two  classes,  having  difl'erent  freight 
rates.  The  shipper  classified  the  candy  as 
of  the  lower  grade,  and  thus  prepared  ship- 
ping tickets,  using  a  form  containing  the 
words,  "candy  released,  six  cts.  per  pound 
valuation,"  and  obtained  a  lower  rate  of 
freight.  On  this  the  railroad  received  the 
goods.  It  was  held  that,  upon  damage  or 
loss  occurring,  the  shippers  could  not  recover 
at  a  higher  valuation  than  that  so  fixed.  In 
the  case  under  consideration  there  was  noth- 
ing to  mislead  the  carrier,  or  prevent  its 
agents  from  making  inquiries  as  to  its  value. 

7,  8.  The  defendant  pleaded  that  its  en- 
(vineer  in  charge  of  its  train  became  sudden- 
ly insane,  and  lost  his  power  of  mental  con- 
trol and  discretion;  that  this  was  unknown 
to  the  defendant,  or  any  of  its  agents  or  em- 
ployees, until  after  said  transaction,  and 
could  not  have  been  known  to  it  by  the  exer- 
cise of  all  the  diligence  required  of  it  by 
law;  and  that  all  the  acts  of  the  engineer 
complained  of  were  due  to  the  sudden  insan- 
ity, which  developed  at  the  time  and  while 
the  transaction  was  going  on,  unmixed  with 
any  negligence  of  the  defendant.  The  plain- 
tiff demurred  to  this  plea,  and  the  demurrer 
was  overruled.  The  court  charged,  in  eff'ect, 
that  if  the  engineer  suddenly  became  insane, 
and  thereby  became  demented  to  such  an  ex- 
tent as  to  lose  his  reason,  and  render  him 
totally  irresponsible  for  his  act,  such  in- 
sanity, and  acts  growing  out  of  it,  would,  in 
a  legal  sense,  be  the  act  of  God.  To  this 
charge  the  defendant  excepted.  The  deter- 
mination of  the  defendant's  liability  in  the 
present  case  does  not  rest  upon  the  common- 
law  liability  of  common  carriers  as  insurers, 
but  upon  a  special  contract;  but  as  the  judge 
charged  as  above  stated,  and  the  question 
has  been  argued  before  us,  the  writer  deems 
it  not  improper  to  discuss  the  case  as  it 
would  stand  at  common  law,  in  the  absence 
of  a  limiting  contract. 

Much  learning  acd  ability  has  been  ex- 
pended on  the  subject  of  what  constitutes 
an  "act  of  God"  which  will  relieve  a  common 
carrier.  Lord  Coke  made  frequent  use  of 
the  expression,  applying  it  to  death,  sudden 
tempests,  and  the  like.  In  Forward  v.  Pit- 
tard,  1  T.  R.  27-33,  Lord  Mansfield  used  the 
following  oft-quoted  language :  "Now  what 
is  the  act  of  God?  I  consider  it  to  mean 
something  in  opposition  to  the  act  of  man, 
for  everything  is  the  act  of  God  that  hap- 
pens by  his  permission;  everythinir  by  his 
knowledge.  But  to  prevent  litisration,  col- 
lusion, and  the  necessity  of  going  into  cir- 
cumstances impossible  to  be  unraveled,  the 
law  presumes  against  the  carrier,  unless  he 
shows  it  was  done  by  the  Kinor's  enemies,  or 
by  such  act  as  could  not  happen  by  the  inter- 
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vention  of  man,  as  stonns,  lightning,  and 
tempests."  Some  courts  have  held  that  the 
terms  "act  of  God"  and  ** inevitable  accident" 
are  synonymous,  but  others  have  held  that 
there  was  a  distinction.  For  interesting  dis- 
cussions and  illustrations  of  acts  which  fall 
within  the  designation  "acts  of  God"  see 
Pandorf  v.  Hamilton,  L.  R.  17  Q.  B.  Div. 
670;  Nugent  v.  Smith,  L.  R.  1.  C.  P.  Div.  423 
et  aeq.;  Hays  v.  Kennedy,  41  Pa.  378,  80 
Am.  Dec.  627.  In  an  elaborate  and  able  note 
to  Coggs  V.  Bernard,  1  Smith,  Lead.  Cas. 
8th  ed.  422  ei  seq.,  the  cases  are  reviewed, 
and  it  is  said:  "Upon  the  whole,  it  would 
seem  that  an  act  of  God  signifies  the  ex- 
traordinary violence  of  nature;  .  .  . 
and  Ihese  cases  now  express  the  more  com- 
monly recognised  law, — ^that  the  act  of  God 
which  excuses  the  carrier  must  be  a  direct 
and  violent  act  of  nature."  In  these  au- 
thorities are  also  discussed  the  terms  "un- 
avoidable accident,"  "inevitable  accident," 
"perils  of  the  sea,"  and  similar  expressions, 
frequently  used  in  bills  of  affreightment. 
See  also  Stroud.  Judicial  Diet.;  Bouvier, 
Law  Diet.;  Black,  Law  Diet.;  Anderson, 
Law  D'ct.; — words  "act  of  God,"  "common 
carrier,"  and  citations;  3  Wood,  Railway 
Law,  1574;  2  Kent,  Com.  598;  6  Thomp. 
Ne;?.  04.56;  Story,  Bailm.  9th  ed.  S  25.  In 
Fish  v.  Chapman,  2  Ga.  349,  46  Am.  Dec. 
393,  the  liability  of  common  carriers  and 
their  right  of  defense  on  the  ground  that  the 
injury  was  occasioned  by  the  "act  of  God" 
was  considered.  Nisbet,  J.,  in  the  opinion 
used  the  following  language:  "Unavoidable 
accidents  are,  in  our  opinion,  the  acts  of 
God.  The  latter  words  express  the  same 
acts,  and  no  more  than  the  former;  the  two 
phrases  mean  the  same  thing.  See  Story, 
Bnilm.  U  25.  511 :  2  Kent,  Com.  597.  What, 
then,  are  acts  of  God  or  unavoidable  acci- 
dents? For  it  is  from  these  only  that  this 
party  is  protected.  By  the  act  of  God  is 
meant  any  accident  produced  by  physioal 
caiises  which  are  irresistible,  such  as  lisrht-* 
ninsr,  storms,  perils  of  the  sea,  earthquakes, 
inundations,  sudden  death,  or  illne^^s.  Story, 
Bailm.  8  25:  2  Kent,  Com.  507.  The  act  of 
God  excludes  all  idea  of  human  agency. 
MoArthur  v.  Sears.  21  Wend.  190.  In  this 
rnso  it  is  said:  'Xo  matter  what  desrree  of 
pnidonoe  may  be  exercisod  by  the  carrier  or 
his  servants,  althoucrh  the  delusion  by  which 
it  is  baffled  or  the  force  by  which  it  is  over- 
come he  inevitable,  yet,  if  it  be  the  result  of 
human  moans,  the  carrier  is  responsible.* 
Son  also  Backhouse  v.  Sneed.  5  N".  C.  (1 
Murph.)  173:  Ewart  v.  Street,  2  Bail.  L. 
157,  23  Am.  Dec.  131:  Smyrl  v.  Niolon.  2 
Bail.  L.  421,  23  Am.  Dec.  146."  In  Central 
Line  of  Boats  v.  Tx)we,  .50  Ga.  509,  Judge 
"NfcCay,  deliverinsT  the  opinion,  said :  "There 
is.  doubtless,  a  distinction  between  an  'act 
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of  Grod'  and  an  'unavoidable  accident'  The 
former  covers  only  natural  accidents,  such 
as  lightning,  earthquakes,  tempests,  and  the 
like,  and  not  accidents  arising  from  the 
negligence  or  act  of  man."  In  Doster  v. 
Brown,  25  Ga.  24r-26,  71  Am.  Dec.  153,  Mc- 
Donald, J.,  delivering  the  opinion,  said: 
"While  every  shower  of  rain  that  falls  upon 
the  earth  is  the  act  of  God  in  contradis- 
tinction to  the  act  of  man,  yet  an  ordinair 
freshet  is  not  the  act  of  God,  in  the  legal 
sense  which  protects  a  man  against  respon- 
sibility for  the  nonperformance  of  a  con- 
tract like  that  made  by  this  plaintiff."  See 
also  Cannon  v.  Hunt,  113  Ga.  501-509,  38  S. 
E.  983;  Young  v.  Waldrip,  91  Ga.  765,  18  S. 
E.  23;  Richmond  &  D.  R.  Co.  v.  White,  88 
Ga.  805,  15  S.  E.  802;  Carr  ▼.  Houston 
Guano  &  Warehouse  Co.  106  Ga.  268,  31  S. 
E.  178.  In  the  case  of  McArthur  v.  Sean, 
supra,  which  is  cited  as  authority  in  the 
case  of  Fish  v.  Chapman,  supra,  a  steamboat 
had  been  driven  on  shore  by  a  previous  gale. 
As  a  second  steamboat  later  approached  the 
harbor  at  night,  the  weather  was  hazy  and 
snow  was  falling.  Those  in  charge  were 
misled  by  the  light  of  the  boat  on  shore,  and 
the  second  boat  struck  the  shoal.  It  was 
held  not  to  excuse  the  carrier.  In  Merritt 
V.  Earle,  29  N.  Y.  116,  80  Am.  Dec.  292.  it  is 
said:  "By  the  .  .  .  *act  of  God'  is 
meant  something  which  operates  without 
any  aid  or  interference  from  man :  and  when 
the  loss  is  occasioned  or  is  the  result  in  any 
degree  of  human  aid  or  interference,  the  «i«5e 
does  not  fall  within  the  exception  to  the  car- 
rier's liability."  See  also  New  Brunswick 
S.  B.  A  Canal  Transp.  Co.  v.  Tiers.  24  N.  J. 
L.  697,  64  Am.  Dec.  394.  The  maxim  that 
"the  act  of  God  is  so  treated  by  the  law  as 
to  affect  no  one  injuriously"  {Actus  Iki 
nemini  faoit  injuriam)  has  a  general  appli- 
cation, and  is  not  limited  to  cases  affecting 
oommon  carriers.  Broom,  Legal  Maxims. 
8th  ed.  229,  230.  Nevertheless,  in  16  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  622,  it  is  said: 
"A  lunatic  is  not  responsible  for  crime,  be- 
cause he  is  not  a  free  agent,  capable  of  in- 
telligent, voluntary  action,  and  therefore  i§ 
incapable  of  a  guilty  intent;  but  in  a  civil 
action  for  an  injury  done  to  the  person  or 
property  of  another,  the  intent  is  generally 
immaterial,  and  the  rule  is  that  an  insane 
person  is  liable  for  his  torts  the  same  as  a 
sane  person,  except  for  those  torts  in  which 
malice,  and  therefore  intention,  is  a  net^- 
sary  ingredient.  ...  In  respect  to  this 
liability,  there  is  no  distinction  between 
torts  of  nonfeasance  and  of  misfeasance,  and 
consequently  an  insane  person  is  liable  for 
injuries  caused  by  his  tortious  nesrlicence. 
Insane  persons  are  held  to  this  liability  on 
the  principle  that  where  a  loss  must  be  borne 
by  one  of  two  innocent  persons,  it  shall  b« 
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borne  by  bim  wbo  occasioned  it."  This  posi- 
tion is  sustained  by  a  number  of  authorities. 
Cooley,  Torts,  2d  ed.  115,  •*99  et  seq.; 
Cross  V.  Kent,  32  Md.  581 ;  White  v.  Farley, 
81  Ala.  563,  8  So.  215;  Behrens  v.  McKen- 
rie,  23  Iowa,  333,  92  Am.  Dec.  428 ;  Avery  v. 
Wilson,  20  Fed.  850;  Krom  v.  Schoonmaker, 
3  Barb.  647 ;  Jewell  v.  Colby,  66  X.  H.  399, 
24  Atl.  902  (holding  that  the  damages  re- 
coverable are  limited  to  compensation  for 
actual  loss  sustained  by  the  injured  party)  ; 
Morse  v.  Crawford,  17  Vt.  499,  44  Am.  Dec. 
349;  Williams  v.  Hays,  143  N.  Y.  442,  26 
L.R.A.  153,  42  Am.  St.  Rep.  743,  38  N.  E. 
449,  157  N.  Y.  541,  43  L.R.A.  253,  68  Am. 
St.  Rep.  797,  52  N.  E.  589. 

When  the  case  of  Williams  v.  Hays  was 
first  before  the  court  of  appeals  of  New 
York,  it  was  decided  that,  "if  one  of  several 
owners  of  a  ship  is  in  charge  thereof  under 
a  contract  with  the  others  as  lessee  or  bailee, 
and,  upon  his  attention  being  called  to  its 
peril,  refuses  to  believe  in  such  peril,  though 
apparent,  or  to  take  any  measures  to  avert  it, 
and  thereby  the  ship  is  lost,  he  is  answer- 
able to  his  co-owners  for  his  negligence, 
though  it  was  induced  by  his  insanity  at  the 
time.'*  Earl,  J.,  delivered  a  learned  opinion, 
citing  many  authorities  on  the  subject.  In 
the  course  of  it  he  made  use  of  this  expres- 
8ion:  "If  the  defendant  had  become  insane 
solely  in  consequence  of  his  efforts  to  save 
the  vef^sel  during  the  storm,  we  would  have 
had  a  different  case  to  deal  with."  When 
the  case  was  before  the  court  of  appeals  for 
the  second  time,  it  was  held  that  this  ques- 
tion should  be  submitted  to  the  jury;  Bart- 
lett,  J.,  dissenting.  Indeed,  a  little  reflec- 
tion will  suffice  to  show  that  the  injury  in 
this  case  could  not  fairly  be  considered  as 
arising  from  the  act  of  God.  For  this  de- 
fense to  be  available  as  an  excuse  to  a  com- 
mon carrier,  the  act  of  God  must  be  prox- 
imate cause  of  the  loss  or  injury.  Hutchin- 
son, Carr.2d  ed.  8§  179,  180  (a).  If  insan- 
ity were  to  be  analojrized  to  sudden  or  over- 
powering illness,  which  renders  it  impossible 
for  a  person  to  perform  an  act  or  discharge 
^a  duty,  nevertheless  in  this  case  the  act  of 
God  was  not  the  immediate  or  proximate 
cause  of  the  loss,  unafTected  by  human 
agency.  If  insanity  be  treated  as  an  act 
of  God,  it  was  not  insanity  alone  which 
killed  the  horse.  The  engineer,  conductor, 
and  the  flagman  were  all  concerned  in  sepa- 
rating the  engine  from  the  cars,  and  leaving 
them  apparently  without  light  or  warninof 
signal  upon  the  track.  The  engineer,  tlie 
fireman,  and  the  conductor  all  went  together 
to  the  water  tank.  The  engineer  sot  the 
engine  in  motion  at  a  rapid  speed  while  re- 
turning to  the  cars.  It  is  not  pretended 
that  he  was  stricken  with  illness,  or  even 
insanity,  after  he  did  this,  so  as  to  prevent 
4L.R^.(N.S.) 


his  stopping  the  engine;  but  the  contention 
is  that,  because  of  unsoundness  of  mind,  he 
did  careless  or  reckless  acts.  Suppose  that, 
instead  of  having  killed  the  horse  by  the 
collision,  the  engineer  had  stolen  the  horse, 
would  it  be  contended  that,  by  showing  in- 
sanity on  his  part,  the  taking  became  the 
act  of  God?  Or,  if  the  agent  of  the  company 
had  made  a  mistake,  and  delivered  the  plain- 
tiff's horse  to  some  other  person,  whereby  it 
was  lost  to  the  plaintiff,  would  it  be  urged 
that,  if  the  agent  were  insane,  the  delivery 
of  the  horse  to  the  wrong  person  was  an  act 
of  God?  Surely  not.  Sudden  death  or  sIcK- 
ness  of  such  character  as  to  render  action 
impossible  may  sometimes  excuse  non-ac- 
tion; but  tortious  action  does  not  become 
the  act  of  God  because  the  person  acting 
may  be  sick. 

9.  There  ia  a  further  reason  why,  under 
the  evidence  in  this  case,  this  defense  could 
not  avail  the  defendant.  In  Richmond  & 
D.  R.  Co.  V.  White,  88  Ga.  805,  15  S.  E.  802, 
it  was  said:  "And  generally,  in  order  for 
the  carrier  to  avail  himself  of  the  act  of  God 
as  an  excuse,  the  burden  of  proof  is  upon 
him  to  establish  not  only  that  the  act  of 
God  ultimately  occasioned  the  loss,  but  that 
his  own  negligence  did  not  contribute  there- 
to, for  *in  cases  of  loss  the  presumption  of 
law  is  against  him.*"  Central  R.  Co.  v. 
Hasselkus,  91  Ga.  382,  44  Am.  St.  Rep.  37, 
17  S.  E.  838;  (3),  Civil  Code  1895,  §  2265. 
Here  the  presiding  judge  charged  that  gross 
negligence  took  the  place  of  negligence 
in  stating  the  rule. 

10.  The  present  case,  however,  does  not 
rest  on  the  common-law  liability  of  common 
carriers.  A  special  contract  in  regard  to 
tfie  shipment  of  live  stock  was  made,  w^hich 
exempted  the  carrier  from  all  liability  in- 
cidental to  railroad  transportation,  except 
for  fraud  or  gross  negligence  on  its  part. 
I'nder  such  facts,  does  the  rule  that  a  tort 
feasor  is  not  generally  excused  from  liabili- 
ty for  actual  damages  by  reason  of  insanity 
apply  also  to  an  insane  agent,  so  that  the 
principal  is  Mable  for  an  injury  committed 
by  such  an  agent  if  the  latter  becomes  sud- 
denly and  totally  insane,  and  the  principal 
and  his  other  ae:ents  are  without  fault  T 
The  reasoning  that,  if  the  loss  must  be 
borne  by  one  of  two  innocent  parties,  It 
should  be  borne  by  him  who  occasioned  it, 
is  not  to  be  earned  to  the  extreme  of  hold- 
ing that  the  mere  fact  of  the  occurrence  of 
U)^H  necessitates  a  recovery  in  all  cases,  re- 
gardless of  whether  tliere  was  negligence  or 
any  violation  of  legal  duty.  On  the  general 
subject,  see  Brown  v.  Collins,  53  N.  H.  443, 
16  Am.  Rep.  372. 

This  is  not  a  case  of  a  physical  injury 
to  the  person,  and  does  not  fall  within  the 
principle  of  law  codified  in  Civil  Code  1895, 
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§  3826,  which  declares  as  follows:  **A  phys- 
ical injury  done  to  another  gives  a  right 
of  action,  whatever  may  be  the  intention 
of  the  actor,  unless  he  is  justified  under 
some  rule  of  law.  The  intention  should 
be  considered  in  the  assessment  of  damages/' 
But  even  this  was  held  not  to  create  liability 
for  a  personal  injury  resulting  from  falling 
into  an  elevator  shaft,  in  the  absence  of  neg- 
ligence of  the  owner.  Whatley  v.  Block,  9o 
Ga.  15,  21  S.  E.  985.  Nor  is  the  present  ac 
tion  for  conversion.  It  is  a  suit  for  damages 
claimed  to  have  resulted  from  gross  negli- 
gence. Aside  from  the  common-law  liability 
of  carriers,  or  any  statutory  provision,  the 
general  rule  is  stated  in  Angell  &  Ames, 
Corp.  11th  ed.  f  310,  thus*  "As  natural 
peri^ons  are  liable  for  the  wrongful  acta  and 
neglects  of  their  8er\*ant8  and  agents,  done 
in  the  course  and  within  the  scope  of  their 
employment,  so  are  corporations  upon  the 
same  grounds,  in  the  same  manner,  and  to 
the  same  extent."  See  also  11  $  382,  383; 
Morawetz,  Priv.  Corp.  |§  725,  730.  Sup- 
pose that  the  agent  of  an  individual  should 
become  suddenly  and  wholly  insane  without 
the  knowledge  of  the  principal,  would  the 
latter  be  responsible  for  all  his  acts,  both 
of  omission  and  commission,  in  the  absence 
of  any  wrongful  act  or  failure  of  duty  on 
his  own  part  or  that  of  his  other  agents? 
In  such  examination  as  I  have  been  able  to 
make,  I  have  found  no  case  which  extends 
the  doctrine  of  liability  of  a  person  for  his 
own  torts,  regardless  of  his  insanity,  to 
liability  of  a  principal  for  the  negligent  torts 
of  an  insane  agent,  unless  the  principal  com- 
manded or  assented  to  the  act,  or  knew  of 
the  insanity,  or  he  or  his  other  agents  failed 
in  some  respect  in  their  duty.  In  Buswell 
on  Insanity,  H  355,  356,  the  author  recog- 
nizes the  rule  that,  "although  a  lunatic  may 
not  be  punishable  criminally,  he  is  liable  in 
a  civil  action  for  any  tort  he  may  commit." 
Yet  he  says  (i  357):  "It  would  seem  that 
if  one  knowingly  employs  an  insane  per- 
son as  his  servant  or  agent,  he  will  be 
liable  for  damages  to  innocent  third  parties 
resulting  from  acts  done  by  the'  insane  per- 
son in  the  scope  of  his  employment."  By 
analogy  to  this  principle,  it  was  held  In 
Cole  v.  Nashville,  4  Sneed,  162,  that  if  a 
municipal  corporation,  "knowing  a  person  to 
be  lunatic,  commission  him  by  its  license 
to  follow  within  its  limits  a  dangerous  avo- 
cation, the  exercise  whereof  requires  great 
caution  and  circumspection,  and  while  such 
person  is  so  engaged  imder  said  license  any 
injury  be  done  to  an  individual  by  the  act  of 
such  person  in  the  pursuit  of  his  business, 
the  corporation  is  liable  in  damages  to  the 
injured  party."  In  Christian  y.  Columbus 
^L.R.A.(N.S.) 


&  R.  R.  Co.  79  Ga.  460,  7  S.  E.  216,  the 
declaration  alleged  that  the  railroad  com- 
pany knowingly  employed  an  insane  agent, 
who  committed  a  homicide  while  in  charge 
of  its  office.  In  the  opinion  it  was  said: 
''We  think,  also,  that  if  the  homicide  was 
the  .result  of  insanity,  and  the  railroad  com- 
pany was  faultless  in  regard  to  employing 
the  agent,  anything  that  would  excuse  the 
agent  crimmally  for  the  act  would  excuse 
the  railroad  company  civilly."  As  it  was 
alleged  that  the  company  employed  the 
agent  knowing  of  his  insanity,  the  point 
now  being  considered  was  not  directly  u- 
volved,  nor  was  this  a  conclusive  holding 
that  the  test  of  criminal  and  civil  liability 
is  the  same  (see  discussion  in  Berkner  v. 
Dannenberg,  116  Ga.  954,  60  L.R.A.  559,  43 
S.  E.  463;  but  it  is  cited  to  show  that  this 
court  did  not  treat  the  principal  as  at  all 
events  liable  for  the  conduct  of  an  insane 
agent.  Insane  persons  are  generally  de- 
clared incompetent  to  be  agents.  Story, 
Agency,  J  7;  1  Am.  &  Eng.  Enc  Law, 
2d  ed.  p.  946.  The  Civil  Code  of  1895  ({ 
3001)  says:  "Any  person  may  be  appointed 
an  agent  who  is  of  sound  mind."  If  a 
principal  selects  a  sane  agent,  he  takes  the 
risk  of  the  possible  negligence  or  tortious 
conduct  of  such  agent  acting  within  the 
scope  of  his  agency;  but  becoming  insane 
is  an  abnormal  condition,  and  is  not  ordi- 
narily one  of  the  risks  In  contemplation. 
Of  course,  if  the  principal  knowingly  ap- 
points an  insane  person  as  his  agent,  or 
permits  such  a  one  to  act  for  him  after 
knowledge  of  the  insanity,  he  will  not  be 
excused  by  reason  of  it. 

We  concur  with  the  trial  judge  In  holding 
that  to  be  an  excuse  the  insanity  must  be 
BO  sudden  that  the  principal  was  not  charged 
with  notice  of  it,  or  with  want  of  proper 
care  after  its  discovery,  and  total  in  charac- 
ter, so  as  to  practically  make  the  agent  in- 
capable of  committing  a  voluntary  act  So 
long  as  it  is  merely  a  partial  derangement, 
he  remains  to  some  extent  a  sentient  agent, 
acting  for  his  principal;  and  it  would  in-^ 
volve  a  maze  of  uncertainty  to  undertake 
to  hold  the  principal  partially  liable  and 
partially  not.  Indeed,  Prof.  Wharton  con- 
tends that  an  irresponsible  man  is  not 
to  be  considered  as  a  juridical  cause,  but 
rather  like  a  weapon  of  wood  or  stone, 
incapable  of  intelligent  choice,  and  acting 
only  as  it  is  employed  or  compelled.  Whar- 
ton, Neg.  2d  ed.  S  88.  Under  the  law  of 
this  state,  on  proof  of  the  loss  a  presump- 
tion of  negligence  arose  against  the  railroad 
company,  and  the  burden  was  on  It  to  show, 
not  only  the  insanity  of  the  engineer,  but 
also  that  it  or  its  agents  were  not  chai|^' 
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able  with  gross  negligence  contributing  to 
the  injury.  If  they  were  so,  the  defense 
would  fail. 

From  a  careful  examination  of  the  evi- 
dence, we  are  of  the  opinion  that  it  failed 
to  fihow  a  sufficient  defense.  There  was 
no  evidence  of  any  sudden  insanity  coming 
on  the  engineer  in  the  midst  of  this  trans- 
action. So  far  as  the  evidence  tended  to 
show  insanity  at  all  at  that  time,  it  indi- 
cated that  certain  symptoms,  such  as  irrita- 
bility, moodiness  at  times,  etc.,  had  been 
observed  before  the  occurrence.  The  engi- 
neer was  not  discharged  because  he  was  in- 
sane, but  because  he  was  at  fault.  He  con- 
tinued to  nm  an  engine  for  months  after 
this  transaction,  and  a  considerable  time 
had  elapsed  before  a  physician  advised  that 
he  was  insane,  and  should  be  sent  to  the 
asylum.  Moreover,  the  conductor  was  on 
the  engine  with  him,  and  had  authority  to 
compel  him  to  obey  orders,  and  spoke  to 
him  of  the  danger,  but  permitted  him  to 
proceed,  when  he  said  that  he  knew  where 
the  other  cars  were.  The  presiding  judge 
submitted  the  issue  to  the  jury,  and  they 
found  the  defendant  liable. 

11.  Complaint  is  made  that  the  court  per- 
mitted counsel  for  the  plaintiff  to  comment 
upon  the  fact  that  no  defense  of  insanity 
was  set  up  when  the  action  was  originally 
brought  in  1902,  but  was  brought  in  by  way 
of  amendment  to  the  defendant's  answer 
pending  the  trial  of  the  case  in  September, 
1904.  While  an  amendment,  when  allowed, 
generally  relates  back  to  the  filing  of  the 
pleading  amended,  it  is  nevertheless  legiti- 
mate for  counsel  to  comment  on  the  occur- 
rence during  the  trial  of  the  case,  including 
the  setting  up  of  the  defense  of  insanity, 
which  was  not  originally  referred  to  in 
the  pleadings.  Tnman  v.  State,  72  Ga.  269; 
McBride  v.  Macon  Teleg.  Pub.  Co.  102  Qa. 
422,  30  S.  E.  999. 

12.  The  headnote  sufficiently  states  our 
ruling  on  the  subject  of  adding  interest  to 
the  value  of  the  property  destroyed.  West- 
em  &  A.  R.  Co.  V.  McCauley,  68  Ga.  818; 
Central  R.  Co.  v.  Sears,  66  Ga.  499;  Western 
A  A.  R.  Co.  v.  Brown,  102  Ga.  13,  29  S.  E. 
130.  Where  the  damages  found  are  discre- 
tionary or  punitive,  this  rule  does  not  apply. 
Western  &  A.  R.  Co.  v.  Young,  81  Ga.  397, 
12  Am.  St.  Rep.  320,  7  S.  E.  912;  Ratteree 
V.  Chapman,  79  Ga.  574,  4  S.  E.  684. 

A  consideration  of  all  the  grounds  of  the 
motion  for  a  new  trial  satisfies  us  that 
there  were  no  errors  requiring  a  reversal. 

Judgment  on  the  main  bill  of  exceptions 
affirmed;   cross  bill  dismissed. 

All  the  Justices  concur,  except  Beck,  J., 
not  presiding. 
4L.R.A.(N.S.) 


CONNECTICUT    SUPREME    COURT    OF 
ERRORS. 

WILLIAM  W.  HANNA 

V. 

JOHN  F.  SWEENEY,  Appt 
(78  Conn.  492,  62  Atl.  785.) 

Battery — ^punitive  damages. 

1.  Punitive  damages   may   be  awnrded 
for  an  unprovoked  and  malicious  assault. 
Same — amount 

2.  The  punitive  damages  which  may  be 
awarded  for  a  malicious  assault  and  battery 
cannot  exceed  the  expenses  of  the  litigation 
in  the  suit  less  taxable  costs. 

(January  26,  1906.t^ 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Hartford 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  assault  and 
battery.     Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr.  William  F.  Henney,  for  appellant: 
Punitive    damages    are    limited    to    and 
measured  by  the  expenses  of  litigation,  less 
the  taxable  costs. 

Maisenbacker  y.  Society  Concordia,  71 
Conn.  369,  71  Am.  St.  Rep.  213,  42  Atl.  67; 
Burr  v.  Plymouth,  48  Conn.  473. 
Messrs.  Walsh  &  Roche,  for  appellee: 
The  object  is  to  limit  relief  to  compensa- 
tion as  that  term  is  generally  understood. 
But  in  actions  of  this  character  there  is  no 
rule  of  damages  fixed  by  law.  Shall  a  de- 
fendant who  has  refused  redress  for  an  un- 
provoked and  severe  personal  i-'jury,  and 
thus  driven  the  plaintiff  to  seek  redress  in 
the  courts  of  law,  be  permitted  to  say  that 
the  trouble  and  expense  of  the  remedy  were 


Case  Note. — Expense  of  litigation  as  ele- 
ment, or  as  limit,  of  punitive  or  exemplary 
damages. — ^It  has  been  held  in  actions  for 
wanton,  wilful,  and  malicious  torts  that  it 
is  proper  for  the  jury  to  take  into  considera- 
tion plaintiff's  expenses  of  litigation  as  an 
element  of  punitive  damages.  Winters  v. 
Oowen,  90  Fed.  99,  Affirmed  in  37  C.  C  A. 
628,  !)6  Fed.  929;  Titus  v.  Corkins,  21  Kan. 
722;  New  Orleans,  J.  A  G.  N.  R.  (>).  v.  AU- 
britton,  88  Miss.  242,  75  Am.  Dec.  98. 

In  Finney  v.  Smith,  31  Ohio  St.  529,  27 
Am.  Rep.  624;  Stevenson  v.  Morris,  37  Ohio 
St.  10,  41  Am.  Rep.  481.  and  Peckham  Iron 
Co.  V.  Harper,  41  Ohio  St.  100,  it  was  said 
that  in  cases  where  exemplary  damajrea  are 
allowable  th«  jury,  in  estimating  the  dam- 
ages, may  include  the  expenses  of  litigation 
as  an  item  of  componsation. 

But  in  Earl  v.  Tupper,  45  Vt.  275,  and 
Hoadley  v.  Xv'atson,  45  Vt.  289,  12  Am.  Rep. 
107,  it  was  held  that  the  expenses  of  liti^- 
tion,  not  taxable  as  coats,  are  not  a  proper 
element  of  exemplarv  damages. 

So,  in  Falk  y.  Waterman,  49  Cal.  224,  and 
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unnecessary,  and  were  not  the  necessary  re- 
sult of  his  own  acts,  connected  with  his  re- 
fusal to  do  justice? 

Linsley  v.  Bushnell,  16  Conn.  235,  38 
Am.  Dec.  79. 

The  small  amount  of  the  verdict  would 
tend  to  show  that  punitive  damages  to  any 
amount  were  not  awarded,  and  that  only 
compensatory  damages  were  found. 

Smith  V.  King,  62  Conn.  525,  26  Atl. 
1059:  City  Bank's  Appeal,  54  Conn.  271,  7 
Atl.  548;  Munson  v.  Derby,  37  Conn.  309, 
0  Am.  Rep.  332. 

Torrance,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

In  the  trial  court  the  evidenct*  for  the 
plaintiff  tended  to  prove  that  the  defend- 
ant committed  upon  him  a  violent,  unpro- 
voked, and  malicious  assault  and  battery, 
whereby  the  plaintiff  was  greatly  injured  in 
mind,  body,  and  estate.  Upon  that  evidence 
the  plaintiff  claimed  to  be  entitled,  if  the 
jury  found  in  his  favor,  not  only  to  full 
compensation  for  all  his  actual  injuries,  but 
also  to  damages,  in  excess  of  such  compen- 
sation, variously  termed  exemplary,  puni- 
tive, or  vindictive;  and  the  court  correctly 
cliurgcd  the  jury  in  accordance  with  the 
tenor  of  this  claim.  St.  Peter's  Church  v. 
Beadi,  20  Conn.  356 ;  Burr  v.  Plymouth,  48 
Conn.  400:  Maisonbacker  v.  Society  Con- 
<'or(lia,  71  Co^n.  369,  71  Am.  St.  Rep.  213; 
42  Atl.  07 ;  Welch  v.  Durand,  36  Conn.  182, 
4   Am.   Rep.   55. 

The  court,  however,  further  charged  the 
jur>'  with  reference  to  such  damages  that, 
if  they  found  in  favor  of  the  plaintiff,  they 


in  Fairluinks  v.  Witter.  18  Wis.  288,  80  Am. 
Dec.  705,  it  was  held  thU.  in  assessing 
punitive  damages,  the  jury  must  not  take 
into  consideration  plaintiff's  expenses  grow- 
ing out  of  the  litigation. 

It  seems  that  Hanna  v.  Swkknky,  and  the 
later  case  of  Hull  v.  Douglass  (Conn.)  04 
Atl.  351.  are  the  only  cases  which  have  di- 
rectly decided  that  punitive  damages  should 
be  limited  to  the  expense  of  the  litigation. 

Upon  the  other  hand,  in  Dav  v.  Wood- 
worth,  13  IIow.  303,  14  L.  ed.  181',  it  was  held 
that  in  casos  where  exemplary,  punitive,  or 
vindictive  damages  are  allowable,  defend- 
ant's punishment  for  his  delin(]uency  cannot 
he  measured  by  plaintifT's  expenses  in  prose- 
cuting his  suit;  nor  can  the  amoimt  of  plain- 
tifT's counsel  fees  be  taken  as  the  mea^sure 
of  punishment,  or  a  necessary  element  in  its 
infliction. 

And  in  Kelly  v.  Rojrers,  21  Minn.  146,  it 
was  held  that  the  quantum  of  punishment 
which  defendant  deserved  should  not  be 
measured  by  the  exp-.^n^-cs  of  the  prosecution. 

And  the  doctrine  of  II anna  v.  Swekney, 
which  limits  the  punitive  damaires  to  the 
expenses  of  litieation  over  and  above  taxa- 
ble costs,  is  impliedly  antagonized  by  the 
4L.R.A.(N.S.) 


might,  "in  addition  to  actual  or  eoinpen?;i- 
tory  damages,  award  punitive  damage^  or 
'smart  money,'  as  it  is  sometimes  called,  pro- 
portionate to  the  degree  of  malice  or  wan- 
tonness evinced  by  the  defendant."  It  is  of 
this  part  of  the  charge  that  the  defendant 
chiefly  complains.  He  says  that  by  it  tiie 
amount  of  "exemplary"  damages  which  the 
jury  might  award  to  the  plaintiff  was  er- 
roneously left  entirely  at  large  to  the  dis- 
cretion of  the  jury,  and  we  think  he  is  right 
in  this  claim.  At  common  ]aw%  in  certain 
actio  s  of  tort,  the  jury  were  at  liberty  to 
award  damages,  "not  only  as  a  satisfaction 
to  the  injured  person,  but  likewise  as  a 
punishment  to  the  guilty,  to  deter  from  any 
such  proceeding  for  the  future,  and  as 
a  proof  of  the  detestation  of  the  jury 
to  the  action  itself."  Pratt,  L.  Ch.  J., 
in  Wilkee  v.  Wood,  Lofft,  1,  18,  19i 
Huckle  T.  Money,  2  Wils.  205;  Lake 
Shore  &  M.  S.  R.  Cb.  v.  Prentice, 
147  V.  S.  101,  37  L.  ed.  97.  13  Sup.  Ct. 
Rep.  261 ;  Goddard  v.  Grand  Trunk  R.  Co. 
57  Me.  202,  2  Am.  Rep.  39;  Day  t.  Wood- 
worth,  13  How.  363,  14  L.  ed.  181;  Dalton 
V.  Beers,  38  Co:m.  529. 

Moreover,  at  common  law.  the  amount  of 
punitive  damages  that  might  be  awarded 
was  left  almost  entirely  to  the  discretion  of 
the  jury;  for  the  courts  generally  refuse! 
to  grant  a  new  trial  for  excessive  damagj's 
of  this  kind.  In  Huckle  v.  Money,  supra. 
the  actual  damages  appeared  to  be  about 
£20  sterling,  but  the  verdict  was  for  £300: 
and  the  court,  in  refusing  to  grant  a  new 
trial,  said:  "It  must  be  a  glaring  case,  in- 
deed, of  outrageous  damages  in  a  tort,  and 


cases  which  sustain  the  general  rule  that  th»' 
amount  of  punitive  or  exemplary  dama^'f"* 
to  be  assessed  for  wilful  and  malicious  torts 
is  properly  left  to  the  discretion  of  the  jury 
in  the  first  instance  (Russell  v.  Bradley.  :m\ 
Fed.  615;  Doremus  v.  Hennessv,  62  111.  App. 
35)1:  (Jrant  v.  McDonogh,  7  I^.  Ann.  447; 
Brushaber  v.  Stcgemann,  22  Mich.  2<56; 
Yazoc.  &,  M.  Vallev  R.  Co.  v.  Mitchell.  .« 
Miss.  179,  ;J5  So.  .S39:  Yazoo  &  2^1.  Vnllev  K. 
(  o.  v.  Willimns  [.Miss.]  39  So.  4S9;  CantieM 
V.  Chicago,  R.  I.  &  P.  R.  Co.  59  Mo.  App. 
354) :  as  well  as  by  those  cases  holdinjr  that 
if  the  verdict  assessiner  punitive  or  e\cni- 
plary  damages  is  grossly  excessive,  or  imli 
cates  pas*sion  or  prejudice,  the  court  may  >"i 
it  aside  (Flannerv  v.  Baltimore  &  0.  R- 
Co.  4  Mackey,  111':  Cutler  v.  Smith.  67  lU. 
252:  Saunders  v.  Mullen,  06  Iowa,  728,  24  X. 
W.  520;  Louisville  Southern  R.  Co.  v.  Min 
ogne.  00  Ky.  309,  20  Am.  St.  Rep.  378,  U 
S.  W.  357;'Burkett  v.  Lanata,  15  La.  Ann. 
337;  Brushaber  v.  Stegemann,  and  Oinfi«'ld 
V.  Chicago.  R.  I.  &  P.  R.  Co.  supra :  Willis 
V.  McNeill,  67  Tex.  465:  International  &  G. 
N.  R.  Co.  V.  Telephone  &  Teleg.  Co.  fi9  Tex. 
277,  5  Am.  St.  Rep.  46,  5  S.  W.  517:  Borland 
V.  Barrett,  70  Va.  128,  44  Am.  Rep.  162.) 


1906. 


HANNA  V.  SWEKXEV. 


909 


which  all  mankind  at  first  blush  must  think  I 
so,  to  induce  a  court  to  grant  a  new  trial 
for  excessive  damages."  In  Day  v.  Wood- 
worth,  supra,  in  speaking  of  the  discretion 
of  the  jury  in  such  cases,  Justice  Grier  says : 
"This  [i.  e.,  the  amount  of  'smart  money*] 
has  been  always  left  to  the  discretion  of  the 
jury,  as  the  degree  of  punishment  to  be 
thus  inflicted  must  depend  upon  the  peculiar 
circumstances  of  each  case.  It  must  be  evi- 
dent, also,  that,  as  it  depends  upon  the  de- 
gree of  malice,  wantonness,  oppression,  or 
outrage  of  the  defendant's  conduct,  the  pun- 
ishment of  bis  delinquency  cannot  be  meas- 
ured by  the  expenses  of  the  plaintiff  in 
prosecuting  his  suit.  It  is  true  that  dam- 
ages assessed  by  way  of  example  may  thus  in- 
directly compensate  the  plaintiff  for  money 
expended  in  counsel  fees;  but  the  amount 
of  these  fees  cannot  be  taken  as  the  meas- 
'ure  of  punishment  or  a  necessary  element 
in  its  infliction."  That  the  amount  of  pu- 
nitive damages,  in  cases  where  such  damages 
may  be  awarded,  is  generally  left  to  the  dis- 
cretion of  the  jury,  see  also  13  Cyc.  Law  & 
Proc.  p.  119,  and  cases  there  cited,  and  Hale 
on  Daniap:es,  chap.  7,  H  83,  and  Sedgwick's 
Elements  of  Damages,  p.  85. 

This  power  of  a  jury,  at  common  law  in 
certain  actions  of  tort,  to  award  damages 
beyond  mere  compensation,  and  practically 
of  such  an  amount  as  they,  in  their  discre- 
tion, may  determine,  has  resulted  in  the  doc- 
trine of  punitive  damages,  which  has  been 
called  "a  sort  of  hybrid  between  a  display  of 
righteous  indignation  and  the  imposition 
of  a  criminal  fine."  Haines  t.  Schultz,  50 
N.  J.  L.  481,  14  Atl.  488.  This  doctrine 
has  been  said  to  be  exceptional,  anomalous, 
logically  wrong,  and  at  variance  with  the 
general  rule  of  compensation  in  civil  cases; 
but,  notwithstanding  the  objections  urged 
again:st  it,  it  prevails  in  many,  if  not  in 
most,  of  the  states.  Sedgwick,  Elements  of 
Damages,  pp.  86,  87.  In  this  state  the  com- 
mon-law doctrine  of  punitive  damages,  as 
abore  outlined,  if  it  ever  did  prevail,  pre- 
vails no  longer.  In  certain  actions  of  tort 
the  jury  here  may  award  what  are  called 
punitive  damages,  because  nominally  not 
compensatory;  but  in  fact  and  effect  they 
are  compensatory,  and  their  amount  cannot 
exceed  the  amount  of  the  plaintiff's  expenses 
of  litigation  in  the  suit,  less  his  taxable 
costs.  "Such  expenses  in  excess  of  taxable 
costs  .  .  .  limit  the  amount  of  punitive 
damages  which  can  be  awarded."  Maisen- 
backer  v.  CJoncordia  Society,  71  Conn,  369- 
.378,  71  Am.  St.  Rep.  213,  42  Atl.  67,  and 
cases  these  cited. 

The  court,  it  is  true,  told  the  jury  that, 
in  estimating  punitive  damages,  they  might 
consider  counsel  fees  and  other  expenses  of 
the  plaintiff  to  which  he  had  been  put  in  at- 
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tempting  to  get  compensation;  but,  prob- 
ably by  an  oversight,  they  were  not  told  that 
the  amount  of  the  punitive  damages  which 
they  might  award  was  limited  by  the 
amount  of  those  expenses  less  the  taxable 
costs  in  the  suit;  and  afterwards  they  were 
told,  in  effect,  that  the  amount  of  punitive 
damages  was  a  matter  that  rested  in  their 
discretion,  dependent  upon  "the  degree  of 
malice  or  wantonness  evinced  by  the  defend- 
ant." 

There  is  error,  and  a  new  trial  is  granted. 

The  other  Judges  concur. 


KENTUCKY  COURT  OP  APPEALS. 
JOSEPH  Mum 

V. 

MAKY  E.  MUnL 
(—  Ky.  — ,  92  8.  W.  314.) 

Alimony — ^future  wealth. 

1.  Probable  accretions  of  wealth  to  the 
husband  from  any  source  may  be  consid- 
ered in  fixing  the  amount  to  be  allowed  the 
wife  on  granting  her  a  divorce. 

Same — ^possessory  right  in  real  estate. 

2.  A  wife,  upon  obtaining  a  divorce,  may 
be  allowed  as  alimony  a  share  in  a  posses- 
sion of  real  estate  held  by  the  husband  with 
the  consent  of  the  owner. 

Same — amount 

3.  When  a  wife  is  granted  a  divorce  for 
the  fault  of  her  husband  she  is  entitled  as 
alimony  to  enough  of  his  estate,  including 
earnings,  to  make  an  equivalent  of  the  sup- 
port to  which  she  was  entitled  as  his  wife; 


Case  Note. — Husband's  prospects  as  basis 
for  alimony. — One  of  the  elements  of  the 
rule  applied  in  determining  the  amount  of 
alimony  a  husband  should  pay  his  wife  is 
the  ability  and  opportunity  of  the  former  to 
earn  money  and  to  pay.  Read  v.  Read,  28 
Uteh,  297,  78  Pac.  676;  Hal/^^rty  v.  Halferty, 
6  Pa.  Dist.  R.  613;  Ex  parte  Spencer,  83 
Cal.  460,  17  Am.  St.  Rep.  266,  23  Pac.  395. 

From  this  it  would  appear  that  contem- 
plated probable  earnings  and  accretions  of 
wealth  may  be  considered  in  fixing  the 
amount. 

Thus,  in  Cralle  v.  Cralle,  84  Va.  198,  6  S. 
E.  12,  the  court  held  that,  in  estimating 
the  value  of  a  husband's  estate  as  the  basis 
for  an  allowance  of  a  yearly  sum  to  be  paid 
by  him  as  alimony,  it  is  proper  to  include  a 
legacy  bequeathed  to  the  husband,  and  for 
which  a  decree  has  been  rendered  in  his  fa- 
vor by  the  highest  court  of  the  state. 

And  in  Cox  v.  Cox,  20  Ohio  St,  439,  on  the 
hearing  of  a  petition  for  alimony,  the  court 
said  that,  in  a  proper  case,  there  is  no  good 
reason  why  the  court  may  not,  among  other 
things,  look  to  and  regard  what  the  hus- 
band has  in  expectancy  as  well  as  what  he 
has  in  possession.     In  this   case,  ho\vevi>r. 
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and  this  should  equal  at  least  her  dower 

interest  in  the  estate. 

Same 

4.  Five  thousand  dollars  should  be  al- 
lowed as  alimony  to  a  woman  without  prop- 
erty, who  has  been  contaminated  with 
syphilis  by  her  husband,  and  who  is  given 
the  custody  of  her  children,  one  of  whom  is 
also  affected  with  the  disease,  wh;Me  th^  hus- 
band is  worth  at  least  $16,000. 
Husband  and  wife — divorce — syphilis— con- 
donation. 

5.  Continued  cohabitation  does  not  con- 
done the  communication  of  syphilis  by  a 
man  to  his  wife. 


C 


(March  22,  1906.) 

1  ROSS- APPEALS  from  a  decree  of  the 
Circuit  Court  for  Nelson  County  grant- 
ing cross-complainant  a  divorce;  complain- 
ant appealing  from  the  granting  of  the  di- 
vorce, and  cross-complainant  appealing  from 
the  portion  fixing  the  alimony.  Reversed 
on  cross-complainant's  appeal. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  D.  Wickliffe  for  appellant. 

Mr.  John  S.  Kelley,  for  appellee: 

There  was  no  condonation. 

Dunlop  V.  Dunlop,  3  Ky.  L.  Rep.  26. 

O'Rear,  J.,  delivered  the  opinion  of  the 
court: 

Appellant,  a  member  of  a  rich  and  dis- 
tinguished family,  was  married  at  the  age 
of  twenty  to  appellee,  who  was  about  the 
same  age.  She  was  of  honorable  parentage, 
who  were  in  modest  circumstances.  The  par- 
ties are  now  about  twenty-eight  years  old. 


Within  a  year  after  their  marriage  app>el- 
lant  developed  the  disease  of  sypliili^. 
Whether  contracte  1  before  or  after  his  niar- 
rin.cf*  is  not  shown,  lie  continued  to  live 
with  his  wife,  by  whom  there  were  born  to 
'him  two  children,  there  being  less  than  two 
years'  difference  in  their  ages.  Appellee 
claims  that  she  contracted  the  disease  from 
her  husband  before  she  knew  he  had  it,  and 
that  one  of  the  children,  the  elder,  has  also 
shown  symptoms  of  the  taint  in  his  blood 
of  this  dread  malady.  Appellee  did  not  then 
leave  her  husband.  She  says  that  she  was 
humiliated  by  the  knowledge  of  their  afflic- 
tion, but  was  willing  to  bear  it  in  silence 
rather  than  make  it  public  by  an  abandon- 
ment on  that  account.  In  the  meantime 
appellant's  conduct  toward  her  became  such 
as  to  indicate  a  settled  aversion  to  her,  and 
was  BO  habitually  cruel  as  to  put  her  in 
fear  of  life  or  great  bodily  harm.  She  sued 
him  for  divorce  on  this  last-named  ground: 
but  the  action  was  dismissed  on  her  motion 
before  trial  for  reasons  not  affecti  g  this 
case.  Thereafter  appellant  sued  her  for  a 
divorce  upon  the  ground  of  abandonment. 
She  defended,  justifying  her  abandonment 
under  the  reasons  first  stated,  and  made 
them,  furthermore,  a  ground  for  her  claim 
for  divorce,  which  she  prayed  for  in  her 
answer.  She  also  prayed  for  support  and 
alimony.  Tlie  chancellor  dismissed  appel- 
lant's petition,  granted  appellee's  prayer  for 
divorce,  and  adjudged  her  $1,000  as  alimony, 
and  $10  per  month  toward  the  support  of 
her  children.  The  custody  of  the  children 
was  awarded  the  mother,  and  no  provision 


the  expectancy  had  be«n  realized  and  be- 
come a  part  of  the  husband's  estate. 

In  computing  the  value  of  his  estate 
for  the  purpose  of  determining  the  amount 
of  alimony  he  should  pay,  the  nusband's  in- 
terest in  a  profitable  lumber  contract  which 
it  will  require  several  years  to  complete 
should  be  taken  into  consideration.  Ilom- 
ing  V.  Horning,  107  Mich.  587,  65  N.  W.  555. 

The  future  probable  gross  income  from 
the  husband's  real  estate,  which  is  mort- 
gaged for  less  than  one  third  of  its  esti- 
mated value,  may  be  considered  in  estiinat- 
'\nrr  the  value  of  this  property  for  the  same 
purpose,  although  it  appears  that  he  has 
designedly  omitted  to  pay  the  interest  upon 
the  mortf^apres,  and  so  brought  about  fore- 
closure expressly  in  order  that  he  may  thus 
be  enabled  to  get  the  proceeds  of  the  sale 
of  the  property  after  payment  of  the  en- 
rumbraucea,  and  so  facilitate  his  escape  from 
the  obligation  to  support  his  family.  Holmes 
V.  Holmes,  29  N.  .T.  Eq.  9. 

The  fact  that  a  husband  has  little  or  no 
means  of  support  is  no  ground  for  refusing 
to  grant  alimony  to  the  wife  he  has  aban- 
loned  if  he  is  strong  and  healthy,  and  com- 
otent  to  work.  Snedager  v.  Kincaid,  22 
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Ky.  L.  Rep.  1347,  GO  S.  W.  522;  Furth  v. 
Furth  (N.  J.  Eq.)  39  Atl.  128. 

In  Canine  v.  Canine,  13  Ky.  L.  Rep.  124, 
16  S.  W.  367,  the  court  held  that  a  husband 
who  is  about  thirty  years  of  age,  strong  and 
healthy,  and  educated  in  a  profitable  pro- 
fession, but  who  has  no  property,  should  be 
compelled  to  pay  alimony. 

In  Gaston  v.  Gaston,  114  Oal.  642,  55  Am. 
St.  Rep.  86,  46  Pac  609,  the  court  said'thnt 
it  is  not  essential,  to  warrant  a  decree  lor 
future  maintenance  of  a  wife  who  has  ob 
tHined  a  divorce  from  her  husband,  that  the 
latter  shall  have  either  separate  or  eommu- 
nity  property,  to  which  resort  may  be  had 
to  enforee  payment  thereof. 

In  Stutsman  v.  Stutsman,  30  Ind.  App. 
645,  00  N.  E.  008,  it  was  held  that  a  judg- 
ment against  the  husband  for  $1,000  alimony 
was  excessive,  where  it  appeared  that  at  the 
time  the  husband  left  his  wife  he  owned 
real  estate  worth  about  $.50  and  was  earn- 
in  jr  from  ^0  to  $50  per  month,  but  at  the 
time  of  trial  he  still  owned  the  real  estate 
and  was  earning  but  $15  per  month,  on  the 
average,  as  a  substitute  letter  carrier,  and 
was  in  line  of  promotion  to  the  place  of  let- 
ter carrier,  which  paid  a  salary  of  $50  per 
month. 
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made,  though  requested  hy  appellant,  for 
him  to  see  them,  or  have  them  visit  him. 
He  has  appealed  from  the  decree,  except 
that  part  adjudging  the  divorce,  from  which 
no  appeal   lies. 

He  contends  that  his  wife  was  in  fault, 
wherefore  it  was  erroneous  to  allow  her  ali- 
mony at  all.  The  proof,  in  our  opinion,  sus- 
tains the  conclusion  of  the  chancellor.  It 
tended  to  show  that  appellant  had,  for  some 
3rears  before  his  wife  quit  him,  spent  most 
of  his  nights,  or  rather  a  great  part  of 
most  of  his  nights,  in  the  town  of  Bards- 
town,  leaving  her  and  her  child,  or  children, 
at  their  home  in  the  country,  unattended 
frequently,  and  occasionally  by  a  negress 
servant  only.  He  had  no  business  away 
from  home  on  many  of  these  occasions,  but 
spent  his  time  loafing  about  barrooms,  and 
in  company  sometimes,  it  was  shown,  of 
dissolute  women  of  notorious  character. 
His  treatment  of  his  wife  was  unfeeling  and 
harsh.  Witnesses  said  he  assaulted  her, 
struck  her,  cursed  her,  abused  her,  and 
threatened  her.  The  record  leaves  no  doubt 
that  he  had  such  a  settled  aversion  for  her 
as  to  indicate  a  complete  alienation  of  af- 
fection. On  all  the  grounds  charged  by  her 
including  infidelity,  the  proof  amply  sus- 
tains the  chancellor's  finding  in  behalf  of 
appellee. 

Appellant's  father  is  a  rich  man.  As  his 
sons  reached  manhood,  and  were  married,  he 
advanced  them  each  about  $10,000,  or  set- 
tled them  in  substantial  business.  After 
appellant's  marriage,  his  father  bought  a 
farm  of  about  200  acres,  known  as  the 
''Holtshouser  farm,"  paying  $10,000  for  it. 
He  took  the  title  to  himself,  but  put  appel- 
lant in  possession  of  it.  Appellant  bought 
another  place  near  by,  known  as  the  "John- 
son farm,"  for  which  his  father  paid.  II 
is  worth  about  $4,000.  The  title  to  it  was 
taken  to  appellant.  His  father  gave  'him 
live  stock,  such  as  horses,  cows,  and  stock 
cattle,  and  farming  implements.  There  was 
evidence  that  appellant's  father  has  said 
that  he  gave  all  this  property,  except  the 
stock  cattle,  to  his  son  as  an  advancement, 
and  had  so  charged  it  to  him  on  his  book 
of  advancements.  The  witness  further  tes- 
tified that  appellant's  father  showed  him  the 
book  and  entries  to  that  effect.  Appellant 
at  the  time  of  the  separation  was  in  pos- 
session of  all  his  property;  but  has  since 
sold  some  of  it.  The  lands  he  is  yet  in  pos- 
session of,  and  has  rented  the  farms  from 
year  to  year,  collecting  and  using  the  rents. 
He  claims,  though,  that  he  is  insolvent; 
that  the  Holtshouser  farm  does  not  belong 
to  him,  but  belongs  to  his  father;  that  the 
Johnson  farm  he  has  not  paid  for,  but  yet 
owes  his  father  the  purchase  money  ad- 
vanced by  him  to  buy  it;  that  he  yet 
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owes  for  the  personal  property.  His  fathiT, 
after  the  separatio  i  and  after  this  suit  was 
brought,  was  partially  paralyzed,  so  that 
he  ceased  to  attend  to  his  business  afTairs, 
and  it  was  also  said  he  was  unable  to  give 
his  deposition  in  this  case.  During  this 
condition,  appellant,  at  the  instance  of  his 
brother  and  some  other  relatives,  executed 
a  mortgage  to  his  father  and  brother,  to 
the  bank  of  which  his  father  and  brothet 
were  officers  and  large  stockholders,  and  to 
his  other  creditors  generally,  upon  all  his 
property,  to  secure  an  alleged  indebtedness 
of  about  $10,000.  The  elder  Muir  did  not 
know  of  this  arrangement,  did  not  author- 
ize it,  and  so  fear  as  this  record  shows  did 
not  approve  it.  Other  creditors  named  in 
the  mortgage  are  shown  to  have  been  equal- 
ly ignorant  of  its  execution.  Appellant  is 
a  man  not  lacking  in  understanding  or  ed- 
ucation. Barring  the  ailment  referred  to, 
he  is  in  good  health,  and  is  able  to  work, 
but,  it  seems,  is  not,  or  has  not  been,  a  suc- 
cessful business  man.  This,  however,  is 
probably  due  more  to  his  habits  than  lack 
of  ability.  Appellee  has  no  property,  no 
means  of  support.  Her  father  is  a  poor 
man.  Her  mother  has  no  property.  With 
this  situation,  what  relief  should  the  chan- 
cellor have  decreed?  Appellant  contends 
nothing.  Appellee,  dissatisfied  with  the  de- 
cree fixing  her  alimony,  has  prayed  a  cross- 
appeal  to  have  it  increased. 

The  statute  is  (§  2122,  Ky.  Stat  1903): 
"If  the  wife  have  not  sufficient  estate  of 
her  own  she  may,  on  a  divorce  obtained  by 
her,  have  such  allowance  out  of  that  of  her 
husband  as  shall  be  deemed  equitable."  But 
this  does  not  mean  that,  if  the  husband 
have  no  present  estate,  his  wife  shall  not  be 
entitled  to  alimony.  His  contemplated  prob- 
able earnings  may  be  the  basis  for  such  al- 
lowance. Canine  v.  Canine,  13  Ky.  L.  Rep. 
124,  16  8.  W.  367.  Nor  do  we  perceive  why, 
if  probable  earnings,  as  a  reasonable  expecta- 
tion, may  properly  be  considered,  probable 
accretions  of  wealth  from  any  other  source 
may  not  also  be  considered.  But,  before  dis- 
cussing that  feature  to  a  conclusion,  we 
will  take  up  what  appellant  did  own,  or 
was  possessed  of,  at  the  time  of  the  separa- 
tion and  of  the  decree.  He  certainly  owned 
the  Johnson  farm,  worth  about  $4,000.  He 
owned  a  half  dozen  or  more  horses,  a  number 
of  cows  and  hojjs,  a  quantity  of  corn,  a  lot 
of  farming  implements,  buggies,  etc.,  about 
15  head  of  stock  cattle,  and  some  household 
furniture.  The  value  of  all  this  property 
is  not  satisfactorily  shown,  but  it  is  no 
stretch  to  assume  from  the  evidence  that 
the  personal  property  alone  was  worth 
$1,500  or  more.  It  was  probably  worth 
more.  The  Holtshouser  place,  worth  $10,- 
000,  he  had  in  possession.    It  was  not  rented 
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to  him.  The  use  of  it,  at  least,  liad  been 
given  to  him  by  his  father.  It  is  not  es- 
sential that  the  husband  should  own  the 
fee-simple  title  to  the  land  in  order  to  have 
the  value  of  his  interest  considered  in  fixing 
alimony.  Alimony  is  not  necessarily  carved 
out  of  the  same  estate  as  dower.  If  he 
owned  it,  or  was  in  possession  of  it  under 
even  an  invalid  gift,  so  long  as  that  pos- 
session was  undisturbed,  his  wife's  right  to 
have  the  use  of  a  part  of  it  set  apart  to 
her  as  alimony  is  not  less  than  if  he  owned 
it  in  fee  simple.  She  would  simply  get  less 
in  the  former  than  in  the  latter  event,  be- 
cause her  possession  would  in  that  case  be 
as  unstable  as  his  title,  but  no  less  so. 
If  she  ought  to  have  had  the  use  of  say 
one  third  or  one  half  his  land  as  part  of 
her  alimony,  if  he  had  owned  it  in  fee  sim- 
ple, no  less  than  an  equal  quantity  of  the 
same  land  should  be  set  apart  to  her,  if 
he  owned  a  less  estate  in  it  than  a  fee  sim- 
ple. Suppose  his  was  a  life  estate,  or  any 
freehold  estate,  she  would  nevertheless  be 
as  much  entitled  to  support  from  it  as  if 
it  were  a  greater. 

Alimony  is  that  provision  which  the  law 
makes  for  the  support  of  the  wife,  or  of  her 
who  was  the  wife,  out  of  the  estate  of  the 
husband  after  separation,  in  lieu  of  his  com- 
mon-law obligation  to  support  her  as  wife  if 
they  should  have  continued  living  together. 
She  was  entitled  to  and  had  his  support  out 
of  all  he  possessed,  including  earnings. 
When  he  has  broken  up  that  relation,  so 
that  she  can  no  longer  partake  jointly  with 
him  of  such  support,  the  law  sets  apart  to 
her  enough  of  his  estate,  including  earnings, 
to  make  an  equivalent  of  what  she  is  denied 
by  his  fault.  Less  than  that  would  be  to 
put  a  pecuniary  premium  upon  the  hus- 
band's abandonment  of  his  wife  (which 
would  be  the  highest  impolicy  in  society), 
as  where  he  saw  that  he  was  about  to  oome 
into  the  possession  of  an  inheritance  as 
heir  apparent,  if  he  could  get  the  matter  of 
divorce  over  with  before  the  inheritance  was 
cast  upon  him,  he  would  have  succeeded  in 
defeating  his  wife  of  the  enjoyment  of  her 
anticipated  interest  in  the  property,  which 
he  had  in  prospect.  Marriage,  as  it  affects 
property  rights,  rightfully  affects  in  some 
degree  all  that  the. husband  then  has  and 
all  that  he  has  in  prospect.  For,  as  by  ex- 
perience, their  mutual  economy  and  helpful- 
ness, the  foundation  of  a  future  competency 
may  be  laid,  many  of  the  early  privations 
undertaken  and  endured  by  young  married 
people  are  in  the  not  unreasonable  expec- 
tation of  future  benefits,  measurably  certain 
of  attainment.  Many  of  these  are  admitted- 
ly too  intangible  to  lay  hold  on  in  estimat- 
ing a  precipitated  adjustment  between  the 
parties.  But  where  they  are  reasonably  oer- 
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tain,  and  particularly  where  they  have  been 
in  a  manner  realized,  though  but  tentative- 
ly, they  can  be  and  should  be  carried  into 
consideration,  and  such  a  decree  entered  as 
will  protect  the  wife,  who  is  then  cut  off 
from  the  future  participation,  by  a  present 
allowance  as  nearly  the  equivalent  of  what 
she  has  been  deprived,  and  which  she  right- 
fully would  have  oome  into  the  enjoyment 
of,  as  the  circumstances  of  the  case  will  ad- 
mit. Alimony  given  upon  a  decree  of  di- 
vorce becomes  the  wife's  portion  in  lieu  of 
dower.  McKean  v.  Brown,  83  Ky.  208; 
Hawkins  v.  Ragsdale,  80  Ky.  353,  44  Am. 
Rep.  483.  Where  she  is  entitled  to  alimony, 
it  would  seem  to  be  improper  to  give  her 
less,  in  any  event,  than  what  her  dower  in- 
terest in  her  husband's  estate  would  have 
been.  It  would  not  be  too  much  to  say,  in 
this  case,  that  appellant's  estate,  out  of 
which  the  alimony  should  be  set  apart  to 
appellee,  should  be  reckoned  at  at  least 
$15,000.  It  may  shrink  upon  realization,  it 
it  true.  In  that  event,  appellee  would  prob- 
ably be  unable  to  collect  what  may  be  final- 
ly set  apart  to  her.  The  size  of  the  al- 
lowance is  not  so  material  as  what  part  of 
it  is  realized. 

In  estimating  the  allowance  of  alimony, 
there  is  no  fixed  standard.  The  matter  is 
within  the  sound  judicial  discretion  of  the 
chancellor.  It  will  be  regulated  by  a  number 
of  circumstances  that  properly  enter  into 
the  consideration.  Among  them  is  the  size 
of  the  estate  of  the  husband,  and  its  pro- 
ductiveness; his  income  and  earning  capac- 
ity; his  age,  health,  and  ability  to  labor; 
the  age,  health,  and  station  of  the  wife; 
and  it  may  be  added  that  the  particular 
cause  of  the  divorce  may  properly  enter  in- 
to the  consideration,  as  will  be  illustrated 
further  along.  We  have  already  discussed 
the  estate  of  the  husband  and  something  of 
his  ability  to  earn  money  and  to  labor  to 
make  a  support  for  a  family.  It  has  been 
seen,  too,  that  the  wife  is  without  means 
or  other  prospects.  She  has  been  subjected 
to  a  contamination  by  the  fault  of  appellant 
that  will  forever  be  to  her  a  burning  shame, 
and  will  doubtless  be  a  perpetual  menace  to 
her  health  and  future  usefulness.  Her  chil- 
dren, whose  charge  and  care  she  has,  likewise 
are  the  victims  of  a  curse  that  may,  and  it 
seems  in  one  instance  now  does,  threaten 
their  health.  This  dire  calamity,  an  irreme- 
.diable  tragedy  in  the  life  of  this  young  wife, 
is  one,  as  it  was  caused  by  the  fault  of  ap- 
pellant, he  should  help  her  to  bear.  His 
share  of  the  burden,  in  so  far  as  it  can  be 
measured  in  money,  should  reasonably  ex- 
tend beyond  the  bare  necessities  of  exist- 
ence. It  should  go  to  maintain  the  wife 
and  children  in  as  good  station,  and  with 
equal  comforts,  as  they  would  have  probably 
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enjoyed  but  for  this  enforced  separation. 
Her  alimony  should  be  fixed  at  not  less 
than  $5,000.  As  part  of  it,  she  should  be 
given  the  use  of  at  least  one  half  of  the 
real  estate  of  appellant,  and  more  if  nec- 
essary. 

The  mortgage  to  Muir  and  Wilson  and 
others  should  be  set  aside  or  ignored.  Sec- 
tion 2126,  Ky.  Stat.  1903,  pertaining  to  di- 
vorce and  alimony,  reads:  "Sales  and  con- 
veyances made  to  a  purchaser,  with  notice, 
or  for  the  benefit  of  any  religious  society, 
in  fraud  or  hindrance  of  the  right  of  wife 
or  child  to  maintenance,  shall  be  void  as 
against  them."  This  suit  was  pending  when 
this  mortgage  was  executed.  The  mortga- 
gees had  notice  of  appellee's  claim,  and  the 
pending  of  the  action  to  enforce  it. 

As  to  the  custody  of  the  children,  and  the 
right  of  appellant  to  have  them  visit  him, 
for  the  present  that  order  will  not  be  dis- 
turbed; but  the  court  may  reserve  control 
of  that  feature  of  the  case,  so  as  to  regulate 
it  in  the  future  should  it  be  deemed  advis- 
able and  proper. 

Appellant  contends  that  the  offense  of  his 
disease  was  condoned  by  appellee's  volunta- 
rily eohabiting  with  him  after  she  had 
knowledge  of  his  condition.  The  statute  al- 
lows cohabitation  to  operate  as  a  condone- 
ment  of  lewdness  or  adultery.  |  2120.  But 
the  offense  is  aggravated,  it  seems  to  us, 
for  a  diseased  spouse  to  inoculate  the  other 
with  a  dreadful  venereal  ailment,  possibly 
curable,  possibly  not,  and  then  claim  a  con- 
donement  because  further  cohabitation  was 
indulged  after  that  fact.  Dunlop  v.  Dun- 
lop,  3  Ky.  L.  Rep.  20.  A  condonement  is 
not  shown  here.  This  case  is  hard.  The 
erring  young  man  undoubtedly  suffers,  and 
will  suffer,  greatly.  Nothing  is  set  down 
.here  in  harshness  against  him.  This  re- 
sult is  the  law's  retribution  from  him  to 
her  whom  he  has  most  grievously  wronged. 

The  judgment  on  the  original  appeal  is 
affirmed,  on  the  cross-appeal  the  judgment 
IB  reversed,  and  the  cause  is  remanded  for 
judgment  in  conformity  herewith. 

HolMOiiy  Ch.  J.,  did  not  sit 
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Vaster— promise  to  repair- 
risk. 
1.  The  plaintiff  complained  to  the  super- 
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intendent  at  10  o'clock  in  the  forenoon  that 
the  machine  upon  which  he  was  working 
was  out  of  order.  The  defect  was  obvious. 
The  superintendent  said:  "You  go  right 
ahead  with  the  work.  We  are  overloaded 
with  work,  and  noon  hour  I  will  fix  this  for 
you."  The  repair  was  not  made  at  the  noon 
hour.  Nevertheless,  the  plaintiff  resumed 
work  upon  the  obviously  defective  machine, 
and  at  3  o'clock  was  injured  by  reason  of 
the  defect  complained  of. 

Held,  that  the  promise  to  repair  was  def- 
inite and  specific  as  to  time  of  performance, 
that  there  was  no  question  for  the  jury,  that 
the  plaintiff  was  properly  nonsuited. 
Same— time  of  repair. 

2.  The  servant  assumes  not  only  the  or- 
dinary risks  incidental  to  employment,  but 
as  well  all  risks  arising  and  becoming 
known  to  him  during  his  service.  The  mas- 
ter, by  promising  to  amend  a  defect  com- 
plained of,  as  an  inducement  to  the  serv- 
ant to  continue,  forthwith  takes  from  the 
servant  the  risk,  and  thereafter,  and  dur^ 
ing  the  period  for  repair,  assumes  it.  Where 
the  promise  is  general  and  indefinite  the 
master's  undertaking  runs  for  a  reasonable 
time.  Approving  Dotird  v.  Erie  R.  Co.  70  N. 
J.  L.  451,  67  Atl.  248.  Where  it  is  to  re- 
pair at  a  fixed  time,  it  runs  until  the  ter- 
mination of  the  time  fixed. 

Same — general  promise. 

3.  When  the  agreement  to  repair  is  gen- 
eral, i.  e.,  inferential,  as  to  the  time  of  its 
performance,  if  the  master's  promise  is  not 
performed  within  reasonable  time  for  its 
fulfilment,  and  the  servant  continues  to  in- 
cur the  danger  in  the  employment  after  the 
lapse  of  sudi  reasonable  time,  the  servant 
assumes  the  risk  of  injuries  occurring  there- 
after. In  such  case,  there  may  be  a  question 
for  the  jury  of  reasonable  time. 

Same — specific  promise. 

4.  When  the  agreement  to  repair  is  not 
indefinite,  but  specific  as  to  the  time  of  its 
performance,  if  the  promise  is  not 
performed  within  the  time  specified  for 
its  fulfilment,  and  the  servant  continues  in 
the  employment  after  a  manifest  breach  of 
the  master's  promise  to  repair,  the  assump- 
tion of  risk  by  the  master  ceases,  and  the 
servant  reassumes  the  risk  of  subsequent  in- 
juries therefrom.  Where  the  time  of  per- 
formance is  clearly  fixed  by  the  agreement 
of  the  parties,  there  is  no  question  for  the 
jury  of  a  reasonable  time  for  performance. 
Same — question  for  court. 

6.  It  does  not  follow  that,  whenever  it 

Headnotes  by  Dill,  J. 


Case  Note. — Effect  of  master's  failure  to 
repair  defects  within  a  definite  time  prom- 
ised, where  the  servant  continues  to  work. — 
The  above  case  presents  with  unusual  clear- 
ness the  distinction  between  a  specific  prom- 
ise to  repair  a  defect  within  a  definite  time 
and  a  more  general  and  indefinite  promise  to 
repnir.  It  also,  by  sustaining  the  nonsuit 
in  the  case,  establishes  that  the  effect  of 
continued  work  after  the  failure  to  make  the 


914 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


JU.'HL, 


is  proved  that  a  promise  to  repair  was  made 
and  acted  upon,  the  case  is  prima  facie  for 
the  jury. 

(June  18,  1906.) 

ERROR  to  the  Supreme  Court  to  review 
a  judgment  in  favor  of  defendant  in 
an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

^fessrs.  Samuel  Kalisch,  Jr.,  and  Samuel 
Kalisch,  for  plaintiff  in  error: 

The  master's  continuing  the  use  of  the 
machine  after  notice  of  its  defective  con- 
dition constituted  negligence. 

.Nord  Deutscher  Lloyd,  S.  S.  Co.  v.  Inge- 
bregsten,  57  N.  J.  L.  400, 61  Am.  St,  Rep.  604, 
31  Atl.  619;  Comben  v.  Belleville  Stone  Co. 
59  N.  J.  L.  226,  36  Atl.  473;  Belleville 
Stone  Co.  v.  Mooney,  60  N.  J.  L.  323,  38 
Atl.  835,  61  N.  J.  L.  263,  39  L.RJl.  834, 
39  Atl.  764;  Hustis  v.  James  A.  Banister 
Co.  63  N.  J.  L.  465,  43  Atl.  661;  Maurer 
V.  Gould  (N.  J.  L.)  59  Atl.  28;  Dowd  v. 
Erie  R.  Co.  70  N.  J.  L.  451,  67  AU.  248; 
Dunkerlev  v.  Webendorfer  Mach.  Co.  71 
N.  J.  L.  *60,  68  Atl.  95. 

When  the  servant  shows  that  he  relied 
upon  a  promise  made  to  him  to  remedy  the 
defect,  he  negatives  the  inference  of  will- 
ingness to  incur  the  risk. 

Dowd  V.  Erie  R.  Co.  70  N.  J.  L.  456,  67 
Atl.  248. 

The  testimony  as  to  the  time  when  the 
superintendent  said  he  would  repair  the 
machine  was  conflicting.  It  was  therefore 
a  question  of  fact  for  the  jury  to  settle, 
and  not  for  the  court. 

Kaufman  v.  Bush,  69  N.  J.  L.  646,  66 
AtL  291. 

If  the  master  failed  to  use  reasonable 
care  in  remedying  the  defect,  or  failed  in 
properly  making  the  repairs,* he  is  guilty 
of  a  breach  of  duty  which  he  owed  to  the 
servant. 

Maurer  v.  Gould  and  Dunkerley  v.  Web- 
endorfer Mach.  Co.  supra. 


Mr.  Sherrerd  Depue,  for  defendant  in  er- 
ror: 

The  risk  of  the  operation  of  this  machine 
at  the  time  of  the  plaintiff's  injury  was 
assumed  by  him. 

Dillenberger  v.  Weingartner,  64  N.  J.  L. 
292,  45  Atl.  638;  Marsh  v.  Chickering, 
101  N.  Y.  396,  6  N.  E.  56;  Webber  t. 
Piper,  38  Hun,  353;  Hannigan  v.  Smith, 
28  App.  Div.  176,  50  N.  Y.  Supp.  845; 
Spencer  v.  Worth ington,  44  App.  Div.  496, 
60  N.  Y.  Supp.  873;  Mull  v.  Curtice  Bros, 
Co.  74  App.  Div.  561,  77  N.  Y.  Supp.  813; 
McCarthy  v.  Washburn,  42  App.  Div.  252, 
58  N.  Y.  Supp.  1125;  Rice  v.  Eureka  Paper 
Co.  70  App.  Div.  336,  75  N.  Y.  Supp.  49. 

The  exception  to  the  general  rule  regard- 
ing assumption  of  risks  extends  only  dur- 
ing the  time  fixed  for  the  performance  of 
the  promise. 

Eureka  Co.  v.  Bass,  81  Ala.  200,  60  Am. 
Rep.  152,  8  So.  216;  Louisville  Hotel  Go. 
V.  Kaltenbrun,  26  Ky.  L.  Rep.  208,  80  S. 
W.  1163;  Trotter  v.  Chattanooga  Furniture 
Co.  101  Tenn.  257,  47  S.  W.  425. 

Dill,  J.,  delivered  the  opinion  of  the  court: 
This  action  is  brought  to  recover  damages 
for  personal  injuries  sustained  by  the  plain- 
tiff, while  in  the  defendant's  employ, 
through  the  defendant's  alleged  negligence. 
The  plaintiff,  a  man  twenty-eight  years 
of  age,  had  been  employed  in  the  defendant's 
mill  for  about  two  years  prior  to  the  acci- 
dent,— eighteen  months  as  helper,  about  two 
months  as  an  assistant  upon  the  machine, 
and  about  three  months  prior  to  the  injury 
in  charge  of  the  machine  at  which  he  was 
injured.  When  placed  in  charge  of  the  ma- 
chine he  was  instructed  as  to  its  workings. 
Prior  to  10  o'clock  in  the  morning  of  No- 
vember 11,  1903,  the  day  upon  which  he 
was  injured,  the  plaintiff  discovered  that 
the  machine  upon  which  he  was  workin*; 
was  out  of  order.  He  testified  that  this 
was  very  easy  to  see.  About  10  o'clock  he 
complained   of  this  to  the  superintendent, 


promised  repairs  within  the  definite  time 
promi-sed  is  for  the  court,  and  not  for  the 
jury,  to  decide.  In  the  case  of  Counsell  v. 
Hall,  145  Mass.  470,  14  N.  E.  530,  Holmes, 
J.,  writing  the  opinion  of  the  court,  sus- 
tnined  an  exception  to  a  refusal  to  give  in- 
structions to  the  effect  that  the  master's 
promine  to  repair  danj^erous  machinery  en- 
titles the  servant  to  recover,  as  matter  of 
law.  if  injured  before  the  defect  is  reme- 
died, and  while  he  is  reasonably  expecting 
the  promise  to  be  performed.  But  in  that 
case  the  promise  was  indefinite  as  to  time, 
and  the  instruction  rejected  ignored  the 
question  of  the  sorvant'3  assumption  of  the 
risk  after  the  time  for  performing  the  prom- 
ise had  expired.  As  to  this  the  court  said 
that  in  si^ch  a  case  "there  is  a  very  strong 
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argument  that  the  servant  is  no  longer  rely- 
ing on  the  promise,  but  has  decided  to  take 
the  risk." 

The  whole  subject  of  the  rights  of  a  serv- 
ant who  continues  to  work  on  the  faith  of 
his  master's  promise  to  remove  a  specific 
cause  of  danger  is  elaborately  treated  in  a 
note  in  40  L.R.A.  781  (referred  to  with  ap- 
proval in  Dempsey  v.  Sawyer.  95  Me.  30*2, 
49  Atl.  1036),  as  well  as  in  1  Labatt  on  Mas- 
ter and  Servant,  H  418-432.  But  on  the 
exact  question  presented  in  the  Andrecsik 
Case  as  to  the  risk  after  the  expiration 
of  the  definite  time  within  which  the  mas- 
ter had  promised  to  repair,  there  does  rot 
seem  to  have  been  much  direct  authoritv. 
The  decisions  most  nearly  in  point  are  re- 
viewed at  length  in  the  opinion  of  the  court. 
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who  replied:     "You  go  right  ahead  with  the 
work.     We  are  overloaded  with  work,  and 
noon  hour  I  will  fix  this  for  you."    What  a 
tliird  party  understood  the   superintendent 
to  say  is  not  material  to  this  decision.    The 
foregoing  is  what  the  plaintiff  asserts  the 
superintendent   promised  him   and  was  the 
a;jreement  to  repair  upon  which  the  plain - 
liff  relied  in  resuming  work.     The  plaintiff 
continued  to  work  on  the  machine  until  the 
noon  hour,  quitting  at   12  o'clock  without 
injury.    He  ate  his  lunch  near  the  machine, 
in  sight  of  it,  and  was   in  and  about  the 
place   durin»   the   noon  hour.      During  the 
noon  hour,  from  12  o'clock  to  1  o'clock,  the 
machine  was  not  repaired,  and  this  was  ap- 
parent to  plaintiff.    The  defective  condition 
of  the  machine  when  the  plaintiff  resumed 
work  was  obvious.    At  1  o'clock  the  plain- 
tiff"   resumed   work   and   continued   until    3 
o'clock,  when  he  was  injured  by  this  defect- 
ive  machine.     No  evidence  was  offered  in 
behalf   of   the   defense.     The   chief   justice, 
who    tried    the    case    below,   nonsuited    the 
plaintiff,   and,   holding   the  promise   to   be 
definite  as  to  the  time  of  performance,  laid 
down  this  rule:     "Where  the  master  says 
that  he  will  repair  the  machine,  or  have  it 
repaired,  at  a  specific  time,  the  employee 
is  entitled  to  continue  to  operate  the  defect- 
ive machine  at  the  master's  risk  until  that 
time  has  elapsed;    but  if,  after  that  time, 
the  master  has  not  made  good  his  word,  and 
made   the   repairs,   and   the   employee   still 
continues  to  operate  the  machine,  the  risk 
shifts,  and  the  employee  assumes  it,  reliev- 
ing the  master."     The   plaintiff    in    error 
seeks   to  review  this   ruling,  and  for  that 
purpose  this  writ  of  error  is  prosecuted. 

We  are  of  the  opinion  that  the  rule  laid 
down  by  the  chief  justice  was  correct,  and 
that  the  ron.suit  was  proper.  The  ques- 
tions of  law  decisive  of  the  case  at  bar 
have  not  been  heretofore  passed  upon  by  this 
rourt.  The  plaintiff  was  engaged  in  operat- 
ing a  machine  which  was  obviously  defect- 
ive. He  was  aware  of  the  danger  incident 
to  such  defective  condition.  The  servant, 
l)y  accepting  employment,  or  voluntarily 
continuing  therein,  with  the  knowledge  or 
means  of  knowing  the  dangers  involved,  is 
deemed  to  have  assumed  the  risk.  This  rule 
the  plaintiff  seeks  to  avoid  by  proof  that 
he  notified  the  master  of  the  defect,  and 
that  the  master,  for  the  purpose  of  indu- 
cing the  plaintiff  to  continue  in  his  eraploy- 
ikicnt,  promised  to  remedy  it.  The  ques- 
tion presented  is  whether  the  serva  .t  was 
chargeable,  in  spite  of  the  promise,  with 
the  assumption  of  the  risk  in  question  and 
as  a  conclusion  of  law.  The  decision  must, 
in  the  first  place,  depend  upon  the  charac- 
ter of  the  promise  to  repair.  Was  it  ex 
^press  or  inferential  as  to  time  of  fulfil- 
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uient?  If  inferential,  there  may  have  been 
a  question  for  the  jury.  If  express,  there 
was  no  quc>«tion  for  the  jury  on  that  point. 
The  words  "noon  hour"  are  definite  terms: 
"Noon — Midday;  and  in  exact  use  12 
o'clock."  Century  Dictionary.  "Hour — a 
particular  time;  a  fixed  or  appointed 
time."  Century  Dictionary.  "Noon"  desig- 
nated the  bcjiinuing  of  the  period, 
i.  c,  12  o'clock;  "hour,"  the  duration 
of  the  period.  It  is  clearly  shown  by 
the  evidence  that  the  term  "noon  hour"  was 
in  common  use,  and  was  well  understood  by 
both  parties  to  mean  from  12  o'clock  noon 
to  1  o'clock  p.  M.  The  plaintiff  says  he 
quit  work  at  12  o'clock  and  weit  to  work  at 
1  o'clock.  Again,  he  was  asked  if  he  worked 
"before  the  noon  hour"  on  the  day  on  which 
he  was  injured.  "Yes,  sir,"  he  answered, 
"I  started  at  7  and  worked  until  12." 
The  words  "noon  hour"  are  used  by  the 
plaintiff  and  his  witnesses,  and  always,  as 
meaning  from  12  o'clock  noon  to  1  o'clock 
p.  M.  In  King-Ryder  Lumber  Co.  v.  Coch- 
ran, 71  Ark.  55,  70  S.  W.  606,  the  plain- 
tiff, who  was  running  an  edging  machine  in 
a  lumber  mill,  discovered  a  defect  in  the 
machine  in  the  morning  and  informed  the 
foreman,  who  told  him  "to  go  on  and  run 
it  until  noon,  when  he  would  have  it  re- 
paired." The  court  treated  this  as  a  prom- 
ise to  repair  at  a  definite  time,  and  it  is 
cited  by  subsequent  authorities  as  a  definite 
promise.  Otherwise  the  case  is  not  in  point. 
In  the  case  before  us,  we  are  of  the  opinion 
that  the  promise  to  repair  was  not  general, 
but  speci^c,  as  to  time  of  performance.  The 
time  when  the  promise  to  repair  should  have 
been  fulfilled  is  too  clear  for  reasonable  con- 
troversy. There  was  no  need  of  submitting 
that  question  to  the  jury,  or  any  other  ques- 
tion bearing  nipon  the  subject. 

In  discussing  the  further  questions  in- 
volved, it  should  be  noted  that  in  this  case: 
( 1 )  The  promise  to  repair,  made  after  the 
work  was  begun,  was  definite  as  to  the  time 
of  performance;  (2)  the  accident  did  not 
occur  between  the  time  of  the  making  of 
the  promise  and  before  the  end  of  the  pe- 
riod fixed  for  its  fulfilment;  (3)  the  in- 
jury was  subsequent  to  (a)  the  complaint, 
(b)  the  promise,  (c)  the  ag^-eed  time  of 
performance,  and  (d)  the  master's  default. 
In  resuming  work  under  these  circum- 
stances, was  the  risk  the  servant's  or  the 
master's? 

The  two  recent  cases  in  the  supreme  court 
(Dowd  V.  Erie  R.  Co.  70  N.  J.  L.  451, 
67  Atl.  248,  and  Dunkerley  v.  Webendorfer 
Mach.  Co.  71  N.  J.  L.  60,  58  Atl.  94)  have, 
not  heretofore  been  before  this  court.  In 
both  the  master's  agreement  was  indefi- 
nite as  to  the  time  when  the  repair  was  to 
be  made.     In  the  Dowd  Case  the  promise 
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was  to  have  it  attended  to  "as  soon  as  he 
could."  In  the  Dunkerley  Case  the  agree- 
ment waa  to  remedy  the  fault  "at  the  first 
opportunity."  In  the  Dowd  Case  Mr.  Jus- 
tice Swayze  states  the  law  to  be  as  follows: 
''The  rule  that  the  servant  assumes  not  only 
the  ordinary  risks  incident  to  the  employ- 
ment, but  also  such  special  features  of  dan- 
ger as  are  plain  and  obvious,  and  also  such 
as  he  would  discover  by  the  exercise  of  or- 
dinary care  for  his  personal  safety,  is  well 
established  in  this  state.  [Citing  cases.] 
The  servant  assumes,  as  well,  those  risks 
which  arise  or  become  known  to  him  during 
the  service  as  those  in  contemplation  at  the 
original  hiring.  Dillenberger  v.  Weingart- 
ner  (1899,  Err.  ft  App.)  64  N.  J.  L.  292,  45 
Atl.  638.  To  the  rule  that  the  servant  as- 
sumes the  obvious  risks  of  the  employment, 
an  exception  is  made  where  the  master  has 
promised  to  amend  the  defect  or  to  make  the 
place  safe,  and  the  servant  continues  the 
work  in  reliance  upon  the  promise.  .  .  . 
The  master  is  exempted  from  liability  in 
the  case  of  obvious  risks  for  the  reason  that 
the  servant,  by  continuing  in  the  employ- 
ment with  knowledge  of  the  danger,  evinces 
a  willingness  to  incur  the  risk,  and  upon  the 
principle  volenti  non  fit  injuria.  But  when 
the  servant  shows  that  he  relied  upon  a 
promise  made  to  him  to  remedy  the  defect, 
he  negatives  the  inference  of  willingness  to 
incur  the  risk.  In  such  a  case  this  inference 
can  only  be  drawn  when  the  servant  con- 
tinues the  work,  although  the  promise  is 
not  performed  within  a  reasonable  time." 
70  N.  J.  L.  461,  at  page  456,  67  Atl.  248, 
at  page  260.  We  are  referred  to  the  (de- 
cision of  the  supreme  court  of  the  state  of 
New  York  in  Rice  v.  Eureka  Paper  Co.  70 
App.  Div.  336,  76  N.  Y.  Supp.  49,  as  the 
leading  authority  for  the  inj^stment  that 
the  Dowd  Case  should  not  be  approved  by 
this  court.  The  answer  to  this  argument 
and  the  citation  in  its  support  is  twofold. 
In  the  first  place,  the  decision  of  the  New 
York  supreme  court  in  the  Rice  Case  is  not 
in  conflict  with  the  Dowd  Case.  In  the 
Dowd  Case  the  promise  to  repair  was  indef- 
inite as  to  time  of  performance  by  the 
master.  The  court  construed  it  to  be  a  gen- 
eral promise.  In  the  Rice  Case  the  New 
York  supreme  court  construed  the  promise 
to  repair  as  specific,  and  based  its  conclu- 
sion upon  that  construction  of  the  promise. 
70  App.  Div.,  at  pages  342  et  aeq,,  76  N. 
Y.  Supp.,  at  page  63.  It  held  that,  in  a 
case  where  the  promise  was  to  repair  at  a 
definite  time,  the  risk  in  the  interim,  be- 
tween the  time  of  the  making  of  the  prom- 
ise and  the  time  set  for  its  performance, 
was  that  of  the  servant,  and  not  of  the  mas- 
ter. 70  App.  Div.  354,  75  N.  Y.  Supp.  62. 
In  the  second  place,  the  court  of  appeals 
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of  New  York  reversed  the  supreme  court. 
Rice  V.  Eureka  Paper  Co.  174  N.  Y.  386, 
62  L.R.A.  611,  96  Am.  St.  Rep.  585« 
66  N.  E.  979,  Reversing  70  App.  Div. 
336,  75  N.  Y.  Supp.  49.  The  court 
of  appeals  overruled  the  holding  be- 
low as  to  the  character  of  the  prom- 
ise to  repair,  declared  that  it  was  not  spe- 
cific as  to  time  of  performance  (174  N.  Y^ 
at  page  397,  62  L.RJL  611,  95  Am.  St 
Rep.  685,  66  N.  E.,  at  page  983),  construed 
it  as  a  promise  to  repair  generally,  indefi- 
nite as  to  the  time  of  its  performance  (page 
398  of  174  N.  Y.,  62  LJLA.  611,  95  Am. 
St.  Rep.  686,  page  983  of  66  N.  E.),  and, 
proceeding  upon  that  construction,  estab- 
lished the  law  of  that  state  in  harmony 
with  the  doctrine  of  the  Dowd  Case.  The 
doctrine  of  the  Dowd  Case  is  supported  by 
the  authorities  cited  by  Mr.  Justice  Swayze. 
by  the  decision  of  the  court  of  appeals  of 
New  York  in  the  Rice  Case,  by  the  eminent 
text  writers  and  the  leading  cases  ably 
marshaled  in  the  opinion  therein,  and,  in 
addition,  by  the  following  authorities:  Ray 
V.  Diamond  State  Steel  Co.  2  Penn.  (Del.) 
625,  47  Atl.  1017;  Boyd  v.  Blumenthal,  3 
Penn.  (Del.)  564,  52  Atl.  330;  Belair  v. 
Chicago  &  N.  W.  R.  Co.  43  Iowa,  662: 
Buehner  v.  Creamery  Package  Mfg.  Co.  124 
Iowa,  445,  104  Am.  St.  Rep.  364,  100  N. 
W.  346;  Foster  v.  Chicago,  R.  I.  A  P.  R 
Co.  127  Iowa,  84,  102  N.  W.  422;  Brown 
T.  Levy,  108  Ky.  163,  55  S.  W.  1079;  Tay- 
lor V.  Nevada-Calif omia-Oregon  R.  Co.  26 
Nev.  416,  69  Pac.  868;  PleasanU  v.  Ral 
eigh  ft  A.  Air-Line  R.  Co.  95  N.'  C.  195; 
Barney  Dumping  Boat  Co.  ▼.  Clark,  60  C. 
C.  A.  616,  112  Fed.  921;  1  Labatt,  Mast 
ft  S.  I  427  (b)  p.  1209.  The  rule  of  the 
Dowd  Case  is  so  generally  recognised  as  a 
part  of  the  jurisprudence  of  this  country, 
and  is  so  strongly  supported  by  reason  and 
justice,  as  to  justify  its  adoption.  We  ac- 
cordingly approve  the  decision  of  the  su- 
preme court  of  this  state  in  Dowd  v.  Erie 
R.  Co.  supra.  The  approval  of  Dunkerley 
V.  Webendorfer  Mach.  Co.  supra,  follows 
as  a  matter  of  course. 

Thus  far  we  have  dealt  with  those  cases 
where  the  master's  promise  to  repair  was 
general,  and  not  specific,  as  to  time  of  per- 
formance. We  come  now  to  consider  the 
application  of  the  rule  to  those  cases  where, 
as  in  this  case,  the  time  of  performance  is 
definitely  fixed  by  the  agreement  of  the  par- 
ties. The  authorities  where  the  promise  has 
been  of  this  character  are  comparatively 
few.  Two  questions  arise  in  a  case  where 
the  promise  to  perform  is  definite: 

(1)  Is  the  ad  interim  risk  between  the 
making  of  the  promise  and  the  termination 
of  the  period  fixed  therein  for  its  perform- 
ance the  master's  or  the  servant's?    Ith:is 
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been  held  by  authorities  of  repute  that  dur- 
ing the  interim  the  servant  assumes  the 
risk,  on  the  ground  that,  before  the  time 
definitely  agreed  upon  for  the  making  of 
the  repairs,  he  can  have  had  no  expecta- 
tion that  such  repairs  would  meanwhile  be 
made,  and  therefore  cannot,  in  the  interim, 
have  continued  his  service  because  of  such 
expectation.  Standard  Oil  Co.  v.  Helmick, 
148  Ind.  457,  47  N.  E.  14,  and  Rice  v. 
Eureka  Paper  Go.  70  App.  Div.  336,  75 
N.  Y.  Supp.  49,  are  generally  cited  in  sup- 
port of  this  theory.  These  decisions  are 
dependent  upon  facts  and  supported  by 
principles  not  involved  here.  Their  con- 
clusions are  reached  by  divergent,  and 
not  harmonious,  lines  of  reasoning.  The 
supreme  court  of  Indiana  subsequently, 
in  McFarlan  Carriage  Co.  v.  Potter,  153 
Ind.  107,  53  N.  E.  465,  disavowed  this 
doctrine  of  the  Helmick  Case.  The  Rice 
Case  was  reversed  by  the  court  of  ap- 
peals of  New  York,  although  upon  another 
point.  We  do  not  agree  with  the  rule  in 
support  of  which  these  cases  are  cited,  and 
decline  to  adopt  it.  It  has  also  been  held, 
and  with  better  reason,  that,  as  in  the 
case  of  a  general  promise,  carrying  with  it 
an  implication  of  performance  within  a  rea- 
sonable time,  so  also  in  the  case  of  a  prom- 
ise to  remedy  a  defect  at  a  definite  and 
agreed  time,  the  master  eo  inatante  as- 
sumes the  risk  from  the  time  of  the  mak- 
ing of  the  promise  up  to  and  including  the 
expiration  of  the  time  specified  for  its  ful- 
filment. Louisville  Hotel  Co.  v.  Kaltenbrun, 
26  Ky.  L.  Rep.  208,  80  S.  W.  1163,  upon 
application  for  rehearing,  26  Ky.  L.  Rep. 
669,  82  S.  W.  378;  King-Ryder  Lumber 
Co.  V.  Cochran,  71  Ark.  55,  70  S.  W.'606; 
Anderson  v.  Seropian,  147  Cal.  201,  81  Pac. 
521;  McFarlan  Carriage  Co.  v.  Potter,  153 
Ind.  107,  114,  116,  53  N.  E.  465,  467,  468, 
Overruling  on  this  point  Standard  Oil  Co. 
V.  Helmick,  supra.  The  rule  that  k  prom- 
ise to  repair,  made  by  the  master,  acted 
upon  by  the  servant,  creates  an  assump- 
tion of  risk  by  the  master,  beginning  in- 
stanter  upon  the  making  of  the  promise 
and  continuing  thereafter  to  the  end  of  the 
period  named  for  the  repair,  is  supported 
by  sound  reason,  by  the  weight  of  authori- 
ty, and  18  in  accord  with  the  reasoning  of 
the  Dowd  Case. 

(2)  At  whose  risk  does  the  servant  con- 
tinue his  work  after  the  lapse  of  the  time 
specified  for  the  making  of  the  repair,  and 
after  the  master  has  obviously  defaulted 
in  the  performance  of  such  promise?  Upon 
this  point  we  are  referred  to  the  following 
cases:  Louisville  Hotel  Co.  v.  Kaltenbrun, 
26  Ky.  L.  Rep.  208,  80  S.  W.  1163;  Eureka 
Co.  V.  Bass  (1886)  81  Ala.  200,  60  Am. 
Roj).  152,  8  So.  216;  Trotter  v.  Chattanooga 
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Furniture  Co.  (1898)  101  Tenn.  257,  47  S. 
W.  425.  The  facts  in  the  Louisville  Hotel 
Case  differ  from  those  in  the  case  at  bar, 
since  the  injury  there  occurred  between  the 
making  of  the  promise  and  the  time  set  for 
its  performance.  That  case  does  not  de- 
cide that  the  master's  assumption  of  risk 
terminates  with  the  time  set  for  the  per- 
formance of  the  promise,  which  is  the  ques- 
tion before  us.  The  case  goes  no  further 
than  to  hold  that,  upon  the  making  of  the 
promise,  the  master  inatanter  assumes  the 
risk  and  is  responsible  for  an  injury  oc- 
curring between  the  time  of  the  making  of 
the  promise  and  the  time  appointed  for  its 
fulfilment.  In  the  Bass  Case  the  com- 
plaint of  the  servant  was  of  a  defective 
fuse,  and  the  master  promised  "to  get 
other  fuse"  and  told  him  to  "do  the  best 
he  could  with  what  he  had."  The  court 
treated  this  as  a  general  promise  involving 
the  question  of  a  reasonable  time,  but  in 
arriving  at  its  conclusion  it  used  the  fol- 
lowing language  pertinent  to  the  question 
before  us:  "The  injury,  in  other  words, 
must  have  occurred  within  the  time  at 
which  the  defects  were  promised  to  be  re- 
moved. If  the  employee  continues  to  ex- 
pose himself  to  the  danger  by  remaining  in 
the  service  longer  than  this,  he  does  so  in 
face  of  the  fact  that  the  promise  of  the 
employer  is  violated,  and  that  he  has  no 
reasonable  expectation  of  its  fulfilment. 
He  can  no  longer,  therefore,  rely  upon  the 
promise,  and  must  Know  that  his  con- 
tinuance in  service  imder  such  circum- 
stances is  equally  as  hazardous  and  hope- 
less of  remedy  as  if  no  assurance  or 
promise  had  ever  been  made.  A  promise 
already  broken  can  afford  no  reasonable 
guaranty  of  the  fulfilment  of  any  expecta- 
tion based  on  its  disappointed  assurances." 
In  the  recent  case  of  Gunning  System 
V.  Lapointe  (1904)  212  lU.  274,  72  N. 
E.  393,  there  is  a  dictum — dictum  be- 
cause the  promise  in  the  case  was  a  general 
one — that,  "if  the  promise  is  to  repair  by 
a  fixed  time,  then,  after  the  expiration  of 
the  time  fixed,  the  servant  assumes  the  risk 
from  the  defects  complained  of."  Trotter 
V.  Chattanooga  Furniture  Co.  is  the  only  one 
of  the  three  cases  cited  which  is  in  point. 
In  that  case  the  promise  was  definite  to 
repair  "in  the  morning."  The  promise  was 
not  kept,  but  the  servant  continued  his 
work,  and  the  injury  Occurred  ten  days 
after  the  time  set  for  the  performance  of 
the  promise.  The  court  held  that  the 
servant  had  reassumed  the  risk,  citing  in 
support  of  its  decision  the  Bass  Case,  re- 
lying upon  the  language  of  that  case  al 
ready  quoted.  In  the  Trotter  Case  the 
court,  affirming  the  judgment  below,  non- 
suiting  the   plaintiff,    said:      "We   do   not 
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think  it  would  have  been  proper,  in  this 
case,  to  have  submitted  to  the  jury  the 
question  as  to  what  was  reasonable  time. 
The  promise  fixed  the  time." 

A  well-reasoned  authority  in  point  is  the 
decision  of.  the  supreme  court  of  Wisconsin 
(1901)  in  Albrecht  t.  Chicago  &  N.  W. 
R.  Co.  108  Wis.  530,  53  L.R.A.  653,  84  N. 
W.  882.  In  that  case  a  locomotive  fireman 
was  ordered  about  5  o'clock  in  the  after- 
noon to  go  on  a  trip,  which  was  subse- 
quently made  at  10  o'clock  P.  i£.  At  7:15 
p.  i£.  he  went  on  board  the  engine  and  per- 
formed various  duties.  At  8  o'clock  p.  k. 
he  complained  to  the  engineer  of  the  ab- 
sence of  a  shield  over  the  glass  indicating 
the  oil  supply,  stating  that  he  had  searched 
for  the  shield  and  failed  to  find  it,  adding, 
"You  must  get  a  shield  for  this  lubricator;" 
to  which  the  engineer  replied,  "All  right,  I 
will  get  one."  The  engineer  did  not  keep 
his  promise.  The  fireman  was  in  and  about 
the  cab  from  8  o'clock  to  10  o'clock  P.  M., 
and  then  went  on  the  trip  in  spite  of  the 
fact  that  the  engineer  had  not  kept  his 
promise,  and  although  the  fireman  saw  that 
the  shield  was  not  in  its  place.  At  1  o'clock 
in  the  morning  the  glass  burst,  and  he  was 
injured  by  reavson  of  the  absence  of  the 
shield.  The  court  below  held  the  engineer's 
undertaking  to  be  a  general  promise  and 
left  it  to  the  jury  to  determine  the  ques- 
tion of  reasonable  time.  The  supreme 
court,  reversing  the  holding  below,  con- 
strued the  promise  made  at  8  o'clock  p.  i£. 
to  be  a  promise  on  the  part  of  the  en- 
gineer to  furnish  the  shield  before  the 
trip  was  made  at  10  o'clock  P.  i£.,  and 
held  the  promise  to  be  definite  as  to  time 
of  performance,  and  that  there  was  no 
question  to  be  submitted  to  the  jury,  say- 
ing: "When  the  time  expired  for  the  en- 
gineer to  redeem  his  promise,  under  the 
circumstances  indicated,  respondent  was  no 
longer  protected  thereby  in  his  right  to 
hold  defendant  responsible  for  the  conse- 
quences of  the  danger.  ...  In  pro- 
ceeding thereafter  in  defendant's  service  he 
voluntarily  assumed  the  risk  of  which  he 
had  complained  as  a  part  of  his  contract 
of  employment,  and  is  remediless  for  what 
followed." 

We  agree  with  Mr.  Labatt,  in  his  recent 
work  on  Master  and  Servant,  that  "the 
only  rational  view  seems  to  be  that,  as 
soon  as  the  period  contemplated  for  the 
removal  of  the  dangerous  conditions  termi- 
nated, the  servant^s  position  is  precisely 
what  it  would  have  been  if  no  promise  had 
been  given;  that  is  to  say,  he  reassumes  the 
risk."  Vol.  1,  §  425,  p.  1204.  Upon  the 
point  of  the  termination  of  the  master's 
liability,  Mr.  Justice  Swayze,  in  the  Dowd 
ens'*.  savQ?  "The  failure  to  perform  the 
4L.R.A.(N.S.) 


promise  [to  repair  'as  soon  as  he  could'] 
within  a  reasonable  time  indicates  that  it 
will  not  be  performed,  and  the  continuance 
in  the  work  thereafter  justifies  the  in- 
ference that  the  servant  did  not  rely  upon 
performance  of  the  promise,  but  was  will- 
ing to  take  the  risk.  He  is  -therefore  in 
such  case  held  to  have  assumed  the  risk, 
notwithstanding  the  promise,"  '70  N.  J. 
L.  at  page  456,  57  AtL,  at  page  250.  This 
proposition  relating  to  a  general  promise 
is  supported  by  the  following  authorities: 
Eureka  Co.  v.  Bass,  supra;  Illinois  Steel 
Co.  V.  Mann,  170  III.  200,  40  L.R.A.  781,  62 
Am.  St  Rep.  370,  48  N.  E.  417;  Gunning 
System  v.  Lapointe,  supra;  Bums  v.  Wind- 
fall Mfg.  Co.  146  Ind.  261,  45  N.'E.  188: 
Breckenridge  Co.  v.  Hicks,  94  Ky.  362,  42 
Am.  St.  Rep.  361,  22  S.  W.  554;  Stalzer  v. 
Jacob  Dold  Packing  Co.  84  Mo.  App.  565; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Brentford,  79 
Tex.  619,  23  Am.  St  Rep.  377,  15  S.  W. 
561;  Stephenson  v.  Duncan,  73  Wis.  404, 
9  Am.  St  Rep.  806,  41  N.  W.  337;  Cor- 
coran V.  Milwaukee  Gaslight  Co.  81  Wis.  191, 
51  N.  W.  328;  Ferriss  v.  Berlin  Mach. 
Works,  90  Wis.  541,  63  N.  W.  234. 

Similarly,  where  the  agreement  as  to  the 
time  of  performance  is  by  the  parties  clear- 
ly defined,  the  failure  to  perform  the 
promise  within  the  agreed  time  indicates 
that  it  will  not  be  performed;  and  a  con- 
tinuance of  the  work  thereafter  justifies  the 
inference  that  the  servant  no  longer  relied 
upon  the  performance  of  the  promise,  but 
was  willing  to  take  the  risk.  In  such  case, 
also,  the  servant  must  be  held,  where  there 
is  a  manifest  breach  of  the  agreement  to 
repair,  to  have  reassumed  the  risk  at  the 
expiration  of  the  time  fixed  for  the  per- 
formance of  the  master's  promise.  The 
principle  applicable  to  both  classes  of  cases 
is  that,  when  the  time  appointed  for  the 
removal  of  the  conditions  giving  rise  to  the 
danger  expires,  whether  that  period  be  ex- 
pressly or  impliedly  fixed,  the  servant's  re- 
lation to  the  master  is  precisely  the  same 
as  i^  no  promise  had  been  made.  He  is  rele- 
gated back  to  his  original  position  and  re- 
assumes  the  risk.  After  the  master  has 
manifestly  defaulted  in  his  promise  to  re- 
pair, the  servant  reassumes  work  with  no 
existing  contract  on  the  part  of  the  master 
to  assume  the  risk,  and  therefore  continues 
at  his  (the  servant's)  risk.  In  the  present 
case,  where  the  promise  was  to  repair  the 
defect  at  a  specified  time,  and  where  the 
master  had  manifestly  failed  to  make  the 
repair  within  the  time  specified,  the 
servant,  in  resuming*  work  thereafter, 
brought  himself  again  within  the  original 
rule,  and  assumed  not  only  such  special 
features  of  danger  as  were  plain  and  ob 
vious,   but   such   as   he   would   discover  by 
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the  exercise  of  ordinary  care  for  his 
personal  safety. 

The  conclusions  which  we  have  reached 
negative  the  proposition  that,  whether  it  is 
proved  that  a  promise  to  repair  was  made 
and  acted  upon,  the  case  is  prima  facie  for 
the  jury.  The  master  in  the  making  of 
the  promise,  and  the  servant  in  acting  upon 
it,  fix  their  mutual  relation.  Where  the 
promise  to  make  the  repair  is  indefinite  or 
inferential  as  to  the  time  of  the  perform- 
ance, there  may  arise  a  question  for  the 
jury  of  reasonable  time, — on  the  part  of 
the  master  for  performance,  and  consequent- 
ly on  the  part  of  the  servant  for  continuing 
to  incur  the  risk  in  the  expectation  that 
the  master  will  perform.  Where,  however, 
the  promise  is  express  as  to  time  of  per- 
formance, the  rule  is  otherwise.  A  promise 
made  by  the  master,  acted  upon  by  the 
servant,  to  repair  a  specified  defect  at  a 
definite  time  thereafter,  creates  an  assump- 
tion of  the  risk  by  the  master.  This  as- 
sumption of  risk  begins  forthwith  upon  the 
making  of  the  promise,  and  continues 
thereafter  and  throughout  the  period  fixed 
for  the  making  of  the  repair;  but  this 
undertaking  of  the  master  terminates  and 
his  liability  thereunder  ceases  at  the  end 
of  that  period.  The  termination  of  the 
master's  undertaking  and  the  termination 
of  the  period  fixed  for  repair  are  identical. 
In  such  case,  it  would  be  error*  to  submit  to 
the  j.ury  any  question  relating  thereto 
which  would  enable  the  jury  to  find,  in  con- 
flict with  the  terms  of  the  contract,  that 
the  responsibility  on  the  part  of  the 
master  still  existed  after  the  expiration  of 
the  period  during  which  the  master  had 
agreed  to  undertake  it.  As  a  rule,  whether 
the  promise  is  general  or  definite  is  a  ques- 
tion for  the  court. 

It  follows,  therefore,  both  on  principle 
and  by  authority,  that  the  nonsuit  below 
was  proper. 

The  judgment  of  the  Supreme  Court  is 
affirmed. 
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PINNACLE  GOLD  MINES  COMPANY. 

(—  C.  0.  A.  — ,  140  Fed.  854.) 

Bline — right  of  locator's  heirs. 

The  possessory  right  of  the  locator  of 
%  mining  claim,  who  has  not  applied  for  a 


patent,  does  not,  under  the  Federal  law  giv- 
ing locators,  their  heirs  and  assigns,  the 
right  of  possession,  go  directly  to  the  heirs 
of  the  locator  upon  nis  death,  as  beneficia- 
ries of  the  government,  but  they  take  by 
descent  from  the  locator;  so  that  the  estate 
is  subject  to  the  jurisdiction  of  the  probate 
court. 

(October  2,  1905.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  Division  of  the 
District  of  Washington  to  review  a  judg- 
ment in  defendant's  favor  in  an  action 
brought  to  recover  possession  of  a  mining 
claim.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Gilbert,  Ross,  and  Morrow, 
Circuit  Judges. 

Messrs.  Victor  E.  Palmer,  G.  Ward  Kemp, 
and  Will  H.  Thompson,  for  plaintiffs  in  er- 
ror: 

A  court  must  have  jurisdiction  not  only 
of  the  parties,  but  of  the  res,  in  order  to 
render  a  judgment  that  will  be  binding. 

Herman,  Estoppel  &  Res  Judicata,  §  104; 
Stewart  v.  Lohr,  1  Wash.  341,  22  Am.  St. 
Rep.  150,  25  Pac  457;  Wittenbrock  v. 
Wheadon,  128  Cal.  150,  79  Am.  St.  Ron.  32, 
60  Pac.  G04;  Gjerstadengen  v.  Van  Duzeu, 
7  N.  D.  612,  66  Am.  St.  Rep.  679,  76  N. 
W.  234. 

The  heir  takes  direct  from  the  United 
States  as  its  designated  donee,  and  not  by 
descent  from  the  deceased  settlers  or  lo- 
cator. 

Hall  V.  Russell,  101  U.  S.  503,  25  L.  ed. 
829;  Hershberger  v.  Blewett,  55  Fed.  180; 
Cooper  V.  Wilder,  111  Cal.  195,  52  Am.  St. 
Rep.  165,  43  Pac.  591;  Wittenbrock  v. 
Wheadon,  supra;  Brown  v.  Belmarde,  3 
Kan.  41 ;  Hutchinson  Invest.  Co.  v.  Cald- 
well, 152  U.  S.  66,  38  L.  ed.  356,  14  Sup. 
Ct.  Rep.  504;  McCune  v.  Essig,  118  Fed. 
273;  Horsky  v.  Moran,  21  Mont.  345,  53 
Pac.  1064. 

The  interest  in  a  mining  claim  prior  to  the 
payment  of  any  money  for  the  granting  of 
a  patent  for  the  land  is  nothing  more  than 
a  right  to  the  exclusive  possession  of  the 
land,  based  upon  conditions  subsequent,  a 
failure  to  fulfil  which  forfeits  the  locator's 
interests  in  the  claim. 

Black  V.  Elkhom  Min.  Co.  163  U.  S. 
450,  41  L.  ed.  221,  16  Sup.  Ct.  Rep.  1101; 
McCune  v.  Essig;  Hershberger  v.  Blewett; 
and  Cooper  v.  Wilder, — supra;  Rogers  v. 
Clemmans,  26  Kan.  522;  Wittenbrock  v. 
Wheadon,  supra. 

As  the  right  of  possession  given  by  the 


Case  Note. — Descent  of  unpatented  mining 
claim. — In  Barrinsrer  &  Adams  on  the  Law 
of  Mines  and  Mining,  p.  318,  it  is  stated 
that  the  possessory  title,  or  title  before  pat- 
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ent,  of  a  mining  claim,  is  a  vested  interest 
in  real  estate,  and  will  be  protected  by  law, 
and  cannot  be  devested  by  anyone  except 
the  United  States,  which  can  do  so  by  a  re- 
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statute  is  a  pure  bounty,  or  gratuity,  and 
not  based  on  any  previous  legal  right  in  the 
locator  as  against  the  government,  it  is, 
under  no  circumstances,  subject  to  the 
debts  of  the  locator  after  his  death. 

Emerson  v.  Hall,  13  Pet.  409,  10  L.  ed. 
223;  Todd  v.  Masterson,  61  Tex.  618; 
Blagge  y.  Balch,  162  U.  S.  458,  40  L.  ed. 
1036,  16  Sup.  Ct.  Rep.  853;  United  States 
V.  Realty  Co.  163  U.  S.  441,  41  L.  ed.  219,  16 
Sup.  Ct.  Rep.  1120. 

Messrs.  J.  B.  Metcalfe,  James  B.  Howe, 
and  John  S.  Jurey,  for  defendant  in  error: 

Mining  claims  are  property  in  the  fullest 
sense  of  the  word,  and  may  be  sold,  trans- 
ferred, mortgaged,  and  inherited  without  in- 
fringing the  title  of  the  United  States. 

1  Lindley,  Mines,  2d  ed.  §  536;  1  Snyder, 
Mines,  1st  ed.  §  450;  20  Am.  &  Eng.  Enc. 
Law,  2d  ed.  pp.  724-726;  Forbes  v.  Gracey, 
94  U.  S.  762,  24  L.  ed.  313;  Manuel  v.  Wulfl, 
152  U.  S.  605,  38  L.  ed.  532,  14  Sup.  a.  Rep. 
651;  Belk  v.  Meagher,  104  U.  S.  279,  26  L. 
ed.  735;  Gwillim  v.  Donnellan,  115  U.  S.  49, 
29  L.  ed.  348,  6  Sup.  Ct  Rep.  1110;  Noyes  v. 
Mantle,  127  U.  8.  348,  32  L,  ed.  168,  8  Sup. 
Ct.  Rep.  1132;  Billings  v.  Aspen  Min.  & 
Smelting  Co.  2  C.  C.  A.  252,  10  U.  S.  App.  1, 
51  Fed.  338;  St.  Louis  Min.  &  Mill.  Co.  v. 
Montana  Min.  Co.  171  U.  S.  650,  43  L.  ed. 
320,  19  Sup.  Ct.  Rep.  61;  Lohmann  v.  Hoi- 


mer,  104  Fed.  178;  Oscamp  y.  Crystal  River 
Min.  Co.  7  C.  C.  A.  233,  19  U.  S.  App.  18,  68 
Fed.  293;  Harris  v.  Equator  Min.  &  Smelt- 
ing Co.  3  McCrary,  14,  8  Fed.  863;  Gillis  v. 
Downey,  29  C.  C.  A.  286,  56  U.  S.  Appu  587, 
85  Fed.  483;  Hale  &  N.  Gold  &  S.  Min.  Co. 
y,  Stoney  County,  1  Nev.  104;  People  v. 
Taylor,  1  Nev.  109;  Pho&nix  Min.  &  Mill.  Co. 
v.  Scott,  20  Wash.  48,  54  Pac  777;  McFeters 
V.  Pierson,  15  Colo.  201,  22  Am.  St.  Rep.  388, 
24  Pac  1076;  Merriett  v.  Judd,  14  Oil.  60; 
Spencer  v.  Winselman,  42  CaL  479;  Hughes 
V.  Devlin,  23  Cal.  502;  Watts  v.  White,  13 
CaL  321;  Butte  Hardware  Co.  v.  Frank,  25 
Mont.  344,  65  Pac.  1;  Robertson  v.  Smith, 
1  Mont.  410;  Melton  v.  Lambard,  61  Cal.  258. 

The  estate  and  property  of  a  locator  of  an 
unpatented  claim,  dying  intestate,  descend 
to  his  heirs,  under  the  law  of  descent,  the 
same  as  any  other  real  property,  or  interest 
in  real  property. 

Manuel  v.  Wulflf;  Gwillim  v.  Donnellan; 
and  Billings  v.  Aspen  Min.  &  Smelting  Co., 
— supra;  1  Snyder,  Mines,  1st  ed.  §  450. 

Gilbert,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

Ejectment  was  brought  by  the  plaintifrs 
in  error,  as  heirs  at  law  of  James  O'Connell, 
deceased,  to  establish  title  to  and  recover 
possession  of  an  undivided  five-sixths  inter- 


peal  of  the  law  creating  it  or  by  any  other 
legislative  revocation  of  the  grant;  and,  as 
such  an  interest,  it  is  an  estate  in  fee,  in- 
heritable, and  subject  to  the  laws  of  de- 
scent and  distribution  of  realty. 

In  addition  to  the  cases  cited  by  the 
court  in  O'Connell  v.  Pinnacle  Gold 
Mines  Co.,  the  following  authorities  bear  on 
the  question: 

In  Suessenbach  y.  First  Nat.  Bank,  5  Dak. 
477,  41  N.  W.  662,  the  court  said  that  it  is 
now  believed  to  be  settled  law  that  a  mining 
claim,  concerning  which  all  the  laws,  rules, 
regulations,  and  customs  governing  the  same 
have  been  complied  with,  prior  to  the  is- 
suance of  the  patent,  is  property,  and  capa- 
ble of  being  transferred,  mortgaged,  and  in- 
herited. 

The  possessory  and  usufructuary  interest 
of  a  miner  in  a  mining  claim  and  ditch  prop- 
erty on  the  public  lands  was  held  to  be  an 
estate  of  inheritance,  in  Hughes  v.  Devlin, 
23  Cal.  502. 

In  Keeler  y.  Trueman,  16  Colo.  143,  25 
Pac,  311,  it  was  held  that  the  interest  in  a 
mining  claim  which  has  not  been  patented  is 
deemed  and  treated  as  an  interest  in  real 
estate,  which  descends  to  the  claimant's 
heirs;  and  the  administrator  of  the  estate 
of  the  claimant  cannot  maintain  an  action 
to  quiet  the  title  to  the  claim. 

And  in  Carrhart  v,  Montana  Mineral  Land 
&  Min.  Co.  1  Mont.  245,  it  was  held  that  a 
claim  to  a  quartz  lode  is  real  estate  under 
the  laws  of  the  territory  of  Montnna,  and 
desfonds  to  the  heirs  of  a  claimant;  and 
4L.R.A.(N.S.) 


his  administrator  cannot  maintain  an  action 
of  ejectment  for  the  possession  of  the  claim. 

With  reference  to  dower  interest  in  un- 
patented mining  claims.  1  Snyder  on  Mines 
&  Mining,  §  470,  says:  **While  the  general 
rule  at  common  law  was  that  dower  at- 
tached to  open  and  improved  mines  and 
quarries,  and  that  rule  is  recognized  in  this 
country,  so  far  as  it  relates  to  mining  and 
mines  elsewhere  than  on  the  public  domain 
of  the  United  States,  wherever  the  right  of 
dower  exists,  nevertheless  it  did  not  attach 
to  copyhold  lands  at  the  common  law;  and, 
for  reasons  equally  cogent,  it  may  be  con- 
sidered as  settled  that  no  dower  attaches 
to  unpatented  mines  in  this  country." 

Practically  the  only  authority  on  the  snb- 
ject  of  dower  in  such  claims  is  Black  v.  Elk- 
horn  Min.  Co.  163  U.  S.  445,  41  L.  ed  221, 16 
Sup.  Ct.  Rep.  1101,  which  is  discussed  by  the 
court  in  O'Connell  v.  Pinnacle  Gold 
Mines  Co. 

Black  V.  Elkhorn  Min.  Co.  supra,  was  re- 
lied on  in  Phoenix  Min.  &  Mill.  Co.  v.  Scott, 
20  Wash.  48,  54  Pac'.  777,  in  which  it  was 
held  that  the  possessory  right  which  the  lo- 
cator of  a  mining  claim  has  under  U.  S. 
Rev.  Stat.  §  2322,  U.  S.  Comp.  Stat.  1901,  p. 
1425,  is  not  community  property. 

But  in  Jacobson  v.  Bunker  Hill  ft  R.  Min. 
ft  Concentrating  Co.  3  Idaho,  126,  28  Pac. 
396,  such  a  rieht  was  held  to  be  community 
property  under  the  laws  of  the  territory  of 
Idaho.  This  decision,  however,  was  rendered 
prior  to  that  in  Black  v.  Elkhorn  Min.  Oo. 
supra. 
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est  in  certain  unpatented  quartz  mining 
claims  situated  in  Okanogan  county,  state 
of  Washington,  located  by  said  James  O'Con- 
nell,  who  died  intestate  in  March,  1899.  The 
defendants  in  error  claimed  title  under  an 
administrator's  sale  of  the  estate  of  said  de- 
cedent and  a  deed  from  Alice  O'Oonnell  O'- 
Neil,  a  surviving  sister  of  James  O'Connell, 
who,  by  the  decree  of  the  probate  tsourt,  was 
adjudged  to  be  the  sole  heir  at  law  of  said 
decedent.  The  circuit  court  gave  judgment 
on  the  pleadings  for  the  defendants  in  error. 

The  sole  question  presented  in  this  court 
is  whether  the  possessory  rights  of  a  loca- 
tor of  a  mining  claim,  who  has  not  applied 
for  a  patent  or  paid  the  purchase  prTce 
therefor,  and  has  done  nothing  to  perfect 
title,  other  than  to  do  the  annual  assess- 
ment work  required  by  law,  pass  upon  the 
death  of  the  locator  directly  to  his  heirs  a» 
the  designated  donees  or  beneficiaries  of  the 
United  States  under  the  mining  laws,  and 
not  by  descent  from  the  deceased  locator. 
The  plaintiffs  in  error  contend  that  the  rule 
applied  to  the  construction  of  each  of  the 
other  land  laws  should  be  applied  in  con- 
struing the  mining  laws,  that  the  possessory 
rights  of  James  O'Oonnell  to  his  unpatented 
mining  claims  never  formed  a  part  of  his 
estate,  and  that  therefore  the  probate  court 
of  Okanogan  couiily  never  had  jurisdiction 
to  dispose  of  the  same. 

It  is  true  that,  in  construing  the  law  rel- 
ative to  pre-emption,  homestead,  timber  cul- 
ture, and  donation  land  claims,  it  is  uni- 
formly held  that  the  heirs  of  a  settler  or 
claimant,  where  the  word  "heirs''  is  used  in 
such  statutes,  take  directly  from  the  United 
States  as  its  donees,  and  not  by  descent. 
This  construction  is  based  upon  the  peculiar 
wording  of  the  statutes.  Thus,  the  pre- 
emption law  provides  that,  in  case  of  the 
death  of  the  pre-emptor  before  consummat- 
ing his  claim,  patent  shall  issue  to  his  heirs. 
In  the  homestead  law,  the  provision  is  that 
in  case  of  the  death  of  the  entryman  his 
widow,  and  in  case  of  her  death  his  heirs 
or  devisee,  shall  be  entitled  to  the  patent. 
In  the  donation  land  law  it  is  provided  that, 
in  case  of  the  death  of  donation  settlers, 
their  children  or  heirs  shall  be  entitled  to 
the  patent.  In  all  these  laws  the  grant  is 
to  the  children  or  heirs  only  in  case  of  the 
death  of  the  settler  before  the  issuance  of 
the  patent.  But  in  the  mining  laws  the 
grant  is  different.  Section  2322,  Rev.  Stat. 
(U.  S.  Comp.  Stat.  1901,  p.  1425),  gives  to 
the  locators,  their  heirs  and  assigns,  the  ex- 
clusive right  of  possession  and  enjoyment  of 
the  surface  of  the  claim  and  of  the  veins 
apexing  therein ;  and  in  §  2324  (U.  S.  Comp. 
Stat.  1901,  p.  1426)  it  is  provided  that  a 
f^laim  on  which  the  necessary  work  has  not 
been  done  for  one  year  shall  be  open  to  re- 
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location  unless  the  original  locators,  their 
heirs,  assigns,  or  legal  representatives,  shall 
resume  work  before  relocation.  In  addition 
to  this,  the  locator  of  a  mining  claim  is 
given  a  higher  estate  than  is  given  to  the 
settler  or  locator  under  any  other  of  the 
land  laws.  He  is  given  the  right  to  extract 
and  convert  to  his  own  use  all  the  ores  and 
precious  metals  which  may  be  found  within 
the  borders  of  his  claim  without  buying  or 
paying  for  the  land.  His  claim  may  be  as* 
signed,  conveyed,  mortgaged,  and  taken  un- 
der execution.. 

In  Forbes  v.  Gracey,  04  U.  S.  762,  24  L.  ed* 
313,  the  court  said  of  unpatented  mining 
claims:  ''They  are  property  in  the  fullest 
sense  of  the  word,  and  their  ownership, 
transfer,  and  use  are  governed  by  a  well- 
defined  code  or  codes  of  law,  and  are  recog- 
nized by  the  states  and  the  Federal  govern- 
ment. This  claim  may  be  sold,  transferred, 
mortgaged,  and  inherited  without  infringing^ 
the  title  of  the  United  States." 

In  Belk  v.  Meagher,  104  U.  8.  279-283,  26 
L.  ed.  735-737,  it  was  said:  "A  mining 
claim  perfected  under  the  law  is  property  in 
the  highest  sense  of  that  term,  which  may 
be  bought,  sold,  and  conveyed,  and  will  pass 
by  descent." 

That  language  was  quoted  with  approval 
in  Noyes  v.  Mantle,  127  U.  S.  353,  32  L.  ed. 
170,  8  Sup.  Ct.  Rep.  1132,  and  in  Sullivan  v. 
Iron  Silver  Min.  Co.  143  U.  S.  434,  36  L.  ed. 
214,  12  Sup.  Ct.  Rep.  555,  and  other  cases. 

In  Manuel  v.  Wulff,  162  U.  S.  505-510,  38 
L.  ed.  532-534,  14  Sup.  Ct.  Rep.  651,  653, 
the  court  said:  "And  by  §  2322,  Rev.  Stat. 
[U.  S.  Comp.  Stat.  1901,  p.  1425],  it  is  pro- 
vided that,  when  such  qualified  persons  have 
made  discovery  of  mineral  lands  and  com- 
plied with  the  law,  they  shall  have  the  ex- 
clusive right  to  possession  and  enjoyment  of 
the  same.  It  has  therefore  been  repeatedly 
held  that  mining  claims  are  property  in  the 
fullest  sense  of  the  word,  and  may  be  sold, 
transferred,  mortgaged,  and  inherited  with- 
out infringing  tne  title  of  the  United  States, 
and  that,  when  a  location  is  perfected,  it 
has  the  effect  of  a  grant  by  the  United 
States  of  the  right  of  present  and  exchisive 
possession." 

It  is  said,  against  the  force  of  these  quo- 
tations from  the  decisions  of  the  Supreme 
Court,  that  the  remarks  of  the  court  in  re- 
gard to  the  nature  of  the  mining  locator's 
estate  and  its  descent  by  inheritance  were 
in  the  nature  of  dicta,  since  no  question  of 
the  right  of  heirs  was  presented.  We  think, 
however,  that  they  are  more  than  mere 
dicta,  and  that  they  must  be  regarded,  reit- 
erated, as  they  have  been,  in  so  many  deci- 
sions, as  having  been  intended  to  express  af- 
firmatively the  recognition  by  that  court  of 
the  nature  of  such  an  estate  as  it  has  been 
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settled  and  defined  by  the  uniform  ruling?' 
of  the  courts  of  the  states  in  the  mining 
country.  In  Billings  v.  Aspen  Min.  &  Smelt 
ing  Co.  2  C.  C.  A.  252,  10  U.  S.  App.  1,  61 
Fed.  338,  the  circuit  court  of  appeals  for  the 
eighth  circuit  held  that  an  unpatented  min- 
ing claim  passes  by  descent  to  the  heirs  at 
law  of  the  deceased  locator. 

The  plaintiffs  in  error  cite  the  case  of 
Black  V.  Elkhora  Min.  Co.  163  U.  S.  445,  41 
L.  ed.  221,  16  Sup.  Ct.  Rep.  1101,  as  author- 
ity for  their  contention.  That  case  goes  no 
further  than  to  hold  that  a  dower  right  is 
not  attached  to  the  locator's  estate  in  an 
unpatented  mining  claim.  That  conclusion 
was  reached  upon  a  consideration  of  the 
terms  of  the  grant  to  the  locator  in  which, 
the  coTirt  said,  there  wbm  no  grant  of  anv 
right  to  the  wife,  but  that  the  right  was 
g^nted  to  the  locator  and  to  his  heirs  ana 
assigns,  "coupled  with  no  condition  that 
hampers  the  right  to  convey  by  encumber- 
ing it  with  an  inchoate  right  of  dower."  The 
court  reasoned  that  if  a  locator  could,  of  his 
own  act,  abandon  his  claim,  so  as  to  cause 
it  to  revert  to  the  United  States,  he  might 
assign  his  right  to  another,  without  the  con- 
sent or  signature  of  his  wife.  That  decision 
does  not  affect  the  question  here  presented. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 


MISSOURI  SUPREME  COURT. 

SUE  I.  BALDWIN  O'DAY,  Exrx.,  eta,  of 
John  O'Day,  Deceased,  et  al.,  Appts., 

V. 

JOHN  0*DAY  et  al. 

(193  Mo.  62,  91  8.  W.  921.) 

Insufficiency  of  estate— contribution  by  dev- 
isees. 

1.* Where  a  testator  directs  the  payment 
of  his  debts,  and  tnen  makes  specific  de- 
vises and  bequests  among  the  natural  sub- 
jects of  his  bounty,  undertaking  to  make 


^hem  as  equal  as  practicable,  the  court 
hould  not,  in  case  the  estate  proves  insuf- 
Icient  to  pay  the  debts  and  satisfy  tho 
levises  and  bequests  in  full,  make  a  distinc- 
ion  between  the  recipients  of  testator's 
bounty,  but  all  should  be  required  to  con- 
tribute ratably  so  as  to  preserve  the  equal- 

■ty. 

Specific  devise. 

2.  A  bequest  of  a  certain  amount,  with 
power  to  select  all  or  any  part  of  it  in 
notes  belonging  to  the  testator,  becomes, 
upon  the  exercise  of  the  power  of  selection, 
specific. 

Demonstrative  legacy— abatement 

3.  If  the  fund  out  of  which  a  demon- 
strative legacy  is  to  be  paid  is  ample  to 
satisfy  it,  it  will  stand  on  the  same  foot- 
ing as  specific  legacies,  with  respect  to 
abatement  in  case  the  residue  of  the  estate 
is  not  sufficient  to  pay  the  debts. 
Charging  realty  with  payment  of  legacies. 

4.  The   blending   of  real    and  personal 
estate  in  the  residuary  clause  of  a  will  is  of 
itself  sufilcient  to  charge  the  residuary  real 
estate  with  the  payment  of  legacies. 
Executory  devise — ^power  to  destroy. 

6.  A  provision  in  a  will  that,  in  case 
of  the  death  before  majority  of  either  of 
two  of  testator's  children,  his  share  should 
go  to  the  other,  is  not  defeated  by  a  pro- 
vision vesting  the  control  of  such  shares  in 
trustees,  with  the  expressed  desire  that  tlie 
real  estate  should  not  be  disposed  of  unless 
absolutely  necessary;  since  such  provision 
does  not  confer  a  power  of  sale. 

(January  31,  1906.) 

APPEAL  }>y  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Greene  County  in 
defendants'  favor  in  an  action  brought  to 
secure  a  construction  of  and  establish  rights 
under  the  will  of  John  0*Day,  deceased.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Delaney  &  Delaney  and  £.  W. 
Banister,  for  appellants: 

The  debts  of  the  estate  must  be  paid  pri- 
marily out  of  the  residuary  personal  estate. 


Case  Note. — Order  of  abatement  to  pay 
debts,  as  between  demonstrative  legacies 
and  specific  legacies  or  devises. — The  repug- 
nanoe  of  the  courts  to  specific  legacies,  and 
their  partiality  for  general  ones,  have  cre- 
ated a  third  class  styled  demonstrative, 
which  call  for  a  specified  amount  payable 
out  of  a  particularly  designated  fund  or 
piece  of  property  belonging  to  the  testator. 
These  partake  to  some  extent  of  the  attri- 
butes of  both  the  other  classes.  They  are  so 
far  like  general  legacies  that  they  are  not 
liable  to  ademption  when  the  testator  parts 
with  the  fund  or  property  out  of  which  they 
are  to  be  paid,  in  which  event  resort  may  be 
had  to  the  general  assets  of  the  estate;  and 
they  then  become  general  legacies  in  fact, 
and  are  subject  to  abatement  with  such 
4L.R.A.(N.S.) 


legacies.  On  the  other  hand,  if  this  fund  or 
property  at  the  time  of  the  testator's  death 
still  exists  and  belongs  to  him,  the  legacy 
is  primarily  payable  out  of  it;  it  then  ap- 
proaches a  specific  legacy  in  its  nature,  and 
will  not  suffer  abatement  with  the  general 
legacies  uoon  a  failure  of  the  general  as- 
sets to  discharge  the  testator's  debts.  Page, 
Wills,  S  774;  Pom.  Eq.  Jur.  §  1133;  Redf. 
Wills,  137;  1  Underbill,  Wills,  §  406;  Gid- 
dings  V.  Seward,  16  N.  Y.  365;  Crawford  v. 
McCarthy,  159  N.  Y.  514,  64  N.  E.  277;  Mor- 
riss  V.  Garland,  78  Va.  223;  Mullins  v. 
Smith,  1  Drew  &  S.  210. 

The  cases  are  few  in  which  the  question 
of  precedence  in  abatement  has  arisen  be- 
tween specific  and  demonstrative  legacies, 
which  is  somewhat  surprising  in  view  of  the 
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If  this  proves  insufficient,  then  the  entire 
personal  estate  is  liable, — ^general  legacies 
first  contributing  ratably,  and  then  specific 
legacies,  and,  if  necessary,  next,  residuary 
real  estate,  and,  next,  real  estate  specifically 
devised. 

Bootle  V.  Blundell,  1  Meriv.  193;  M*Kay 
V.  Green,  3  Johns.  Ch.  56;  Livingston  v. 
Newkirk,  3  Johns.  Ch.  312;  Rogers  v.  Rog- 
ers, 1  Paige,  188,  3  Wend.  606,  20  Am.  Dec. 
716;  French  v.  Mastin,  19  Mo.  App.  614; 
Beck  y.  Kallmeyer,  42  Mo.  App.  576;  Mc- 
Queen y.  Lilly,  131  Mo.  9,  31  S.  W.  1043; 
Chinn  v.  Stout,  10  Mo.  709;  Stokes  y.  OTal- 
lon,  2  Mo.  32;  Brant  y.  Brant,  40  Mo.  278; 
2  Woerner,  Am.  Law  of  Administration,  | 
489 :  3  Jarman,  Wills,  p.  449. 

Except  for  the  provisions  of  the  statute, 
reiil  estate,  whether  specifically  devised  or 
devised  in  residuary  clause,  cannot  be 
c!uir<jred  with  payment  of  debts,  unless  ex- 


pressly charged  by  the  terms  of  the  will ;  or 
unless  charged  by  necessary  implication;  or 
unless  the  intention  of  the  testator  so  to 
charge  is  manifest  from  all  the  terms  of  tlie 
will  taken  together. 

Wright  v.  Denn,  10  Wheat.  205,  6  L.  ed. 
203;  Archer  v.  Deneale,  1  Pet.  585,  7  L.  ed. 
272;  Harmon  v.  Smith,  38  Fed.  482;  Lup- 
ton  V.  Lupton,  2  Johns.  Ch.  614 ;  Thompson's 
Appeal,  7  Sadler  (Pa.)  220,  11  Atl.  455. 

The  residuary  clause  does  not  expressly, 
or  by  implication,  charge  the  real  estate 
with  the  payment  of  debts.  The  language 
does  not  blend  the  two  kinds  of  property, 
but  is  used  distributively. 

Lupton  V.  Lupton,  2  Johns.  Ch.  625;  Ri- 
ley's Appeal,  34  Pa.  291;  Brill  v.  Wright, 
112  N.  y.  129,  8  Am.  St.  Rep.  717,  19  N.  E. 
628;  McCom  v.  McCorn,  100  N.  Y.  511,  3 
N.  E.  480;  Briggs  v.  Carroll,  117  N.  Y.  289, 


numerous  cases  where  the  abatement  of  gen- 
eral legacies  is  involved.  No  hard  and  fast 
rule  can  be  formulated  as  to  which  of  these 
two  classes  should  abate  first,  since  the 
courts  strive  to  give  eflfect  to  what  they 
think  would  have  been  the  intention  of  the 
testator  could  he  have  foreseen  the  contin- 
gency causing  the  difficulty.  The  question, 
therefore,  is  always  one  of  the  interpreta- 
tion of  the  will.  Recourse  must  be  had  to 
it  and  other  proper  circumstances  to  diac^over 
^vhat  preference  the  testator  would  proba- 
bly have  had  with  reference  to  his  legatees 
in  order  to  apply  that  preference  to  the 
abatement  of  the  legacies.  It  is  not  a  sur- 
prising matter,  therefore,  to  find  demonstra- 
tive IcjL'acies  abating  sometimes  with  specific 
legacies  and  sometimes  before  them. 

Thus,  it  has  been  held  that,  to  the  extent 
of  the  value  of  the  property  out  of  which  it 
is  payable,  when  this  is  not  greater  than  the 
legacy,  a  demonstrative  legacy  is  to  be 
treated  in  some  respects  as  specific,  and  is 
liable  to  abate  with  specific  legacies  in  the 
payment  of  debts;  and,  where  certain  bank 
stock  charged  with  the  payment  of  a  de- 
monstrative legacy  was  applied  to  the  dis- 
charge of  the  testator's  debts,  the  legatees 
of  such  stock  were  entitled  to  ratable  con- 
tribution from  all  the  specific  legacies  not 
so  applied.    Dugan  v.  HoUins,  11  Md.  41. 

Where  the  testator  devised  specific  por- 
tions of  land  to  his  sons,  and  be- 
queathed to  one  daughter  so  much  of  the 
proceeds  of  the  sale  of  his  mill  property, 
bank  stock,  and  other  personalty,  as  to 
make  her  share  equal  to  what  he  had  ad- 
vanced to  anottier  daughter,  and  the  per- 
sonal estate  was  insufficient  to  pay  both 
the  legacy  and  the  testator's  debts,  it  was 
held  that  the  daughter's  legacy  was  a  de- 
monstrative one,  and  that  it  and  the  de- 
vises to  the  sons  should  abate  ratablv. 
Armstrong's  Appeal,  63  Pa.  312.  The  court 
said:  A  demonstrative  legacy  *'diflFers  from 
a  general  legacy  in  this,— that  it  does  not 
abate  in  that  class,  but  in  th©  class  of  spe- 
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cific  legacies  (citing  1  Roper,  Legacies,  153). 
.  .  .  In  the  marshaling  of  assets  for  the^ 
payment  of  the  debts  of  a  testator,  specific 
devises  of  land  abate  proportionably  with 
specific  and  demonstrative  legacies," — citing 
Re  Barklav,  10  Pa.  387;  Hallowell's  Estate, 
23  Pa.  223; 

Where  a  testator  devised  land  to  his  old- 
est son  subject  to  the  payment  of  a  specified 
sum  of  money,  and  the  residue  of  the  estate 
was  bequeathed  to  his  other  children,  and 
the  will  expressly  stated  that  the  oldest 
son  was  to  have  no  portion  of  the  residue, 
adding  that  he  was  made  equal  with  the 
other  children  "in  the  devise  of  my  planta- 
tion to  him, — that  is  to  say,  in  the  consid- 
eration he  pays  for  the  same," — it  was  held 
that,  upon  the  insufficiency  of  the  personal 
estate  to  pay  the  testator's  debts,  the  leg- 
acy to  the  other  children  was  demonstrative, 
and  was  chargeable  on  the  land  devised,  and 
must  abate  pro  rata  with  the  devise  accord- 
ing to  the  value  of  each.  Knecht's  Appeal, 
71  Pa.  333. 

Where  a  testator  devised  a  specified  par- 
cel of  land  and  certain  personalty  to  one 
son,  and  directed  his  executors  to  sell  cer- 
tain other  land  at  such  time  as,  in  their 
judgment,  it  would  bring  the  largest  price, 
and  out  of  the  proceeds  thereof  to  discharge 
certain  indebtedness  of  another  son,  and  to 
pay  a  specified  sum  to  the  last-mentioned 
son's  wife;  and  the  land/  after  a  time,  was 
sold,  and  produced  just  enough  to  discharge 
the  said  indebtedness  and  to  pay  the  said 
legacy, — it  was  held  that  the  daughter-in- 
law's  legacy,  though  demonstrative,  must 
abate  to  the  extent  necessary  to  reimburse 
the  executwrs  for  the  money  they  had  ex- 
pended in  paying  the  taxes  upon  the  land 
between  the  date  of  the  testator's  death  and 
the  sale  of  the  land;  and  that  the  first- 
named  son's  legacy  was  a  specific  one,  and 
not  subject  to  abatement  with  the  daughter- 
in-law^s  demonstrative  legacy.  Dunn  v. 
Renick,  40  W.  Va.  349,  22  S.  E.  66. 
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22  N.  £.  1054;  Re  Rochester,  110  N.  T.  159, 
17  N.  E.  740. 

General  legacies  and  demonstrative  lega- 
cies, which  cannot  be  paid  in  full  out  of  the 
corpus  designated,  are  not  chargeable  on 
residuary  real  estate,  unless  expressly 
charged  by  the  will ;  or  ^nless  the  intention 
of  the  testator  so  to  charge  the  realty  is 
manifest  from  all  the  provisions  of  the  will ; 
or  unless  such  intention  appears  by  neces- 
sary implication. 

13  Am.  &  Eng.  Enc.  Law,  p.  110;  Wright 
y.  Denn,  lOWheat.204, 220,  6  L.  ed.  303, 308; 
Laurens  v.  Read,  14  Rich.  Eq.  259 ;  Mathew- 
son's  Petition,  12  R.  I.  146;  DeFreest  v.  De- 
Freest,  19  N.  Y.  Week.  Dig.  97;  Re  Roch- 
ester; Brill  V.  Wright;  McCom  v.  Mc- 
Com;  and  Briggs  v.  Carroll, — supra;  Clift 
y:  Moses,  116  N.  Y.  144,  22  N.  E.  393. 

Even  if  the  language  of  the  will  shows 
that  testator  intended  to  make  Jolm  and 
Allie  0*Day  equal  with  Sue  I.  B.  O'Day  and 
her  children,  it  will  not  be  inferred  that  he 
'  intended  to  charge  real  estate  to  accomplish 
such  purpose. 

Okoson's  Appeal,  59  Pa.  99;  2  Woerner, 
Am.  Law  of  Administration,  491 ;  Morris  v. 
Sickly,  133  N.  Y.  456,  31  N.  E.  332;  Turner 
V.  Gibb,  48  N.  J.  Eq.  526,  22  Atl.  630:  Du- 
vairs  Estate,  146  Pa.  176,  23  Atl.  231 ;  Dick- 
erman  v.  Eddinger,  168  Pa.  240,  32  Atl.  41 ; 
Duncan  v.  Wallace,  114  Ind.  169,  16  N.  E. 
137. 

The  residuary  personalty  being  insuf- 
ficient to  pay  debts,  and  the  personalty  being 
primarily  liable  for  the  payment  of  debts, 
the  general  legacies  are  adeemed  first. 

3  Jarman,  Wills,  449;  2  Woornw,  Am. 
Law  of  Administration,  f  449 ;  1  Redf .  Wills, 
p.  868;  Wallace  v.  Wallace,  23  N.  H.  154; 
Humes  v.  Wood,  8  Pick.  478;  Wms.  Exrs. 
p.  437. 

The  bequest  to  John  0*Day  and  A.  G. 
O'Day  is  a  general  legacy. 

Bradford  v.  Haynes,  20  Me.  105;  Wallace 
v.  Wallace,  23  N.  H.  149 ;  Re  Salmon,  3  Dem. 
270;  Maybury  v.  Grady,  67  Ala.  147;  Mc- 
Fadden  v.  Hefley,  28  S.  C.  317,  13  Am.  St. 
Rep.  675,  5  S.  E.  812;  Everitt  v.  Lane,  37 
N.  C.  (2  Ired.  Eq.)  548;  Tomlinson  v.  Bury, 
145  Mass.  346,  1  Am.  St.  Rep.  464,  14  N.  E. 
137;  Dicki;i  v.  Edwards,  4  Hare,  276;  Han- 
cock V.  Abbey,  11  Ves.  Jr.  179;  Martin  v. 
Osborne,  86  Tenn.  420,  3  S.  W.  647;  1  Roper, 
Legacies,  218. 

The  power  of  selection  merely  empowers 
legatees  to  convert  the  general  into  a  demon- 
strative legacy. 

Gilmer  v.  Gilmer,  42  Ala.  9;  Walton  v. 
Walton,  7  Johns.  Ch.  258,  11  Am.  Dec.  456; 
Martin  v.  Osborne,  supra;  Gelbach  v.  Shive- 
ly,  67  Md.  498,  10  Atl.  247;  Additon  v. 
Smith,  83  Me.  661,  22  Atl.  470;  Byrne  v. 
Hume,  86  Mich.  646,  49  N.  W.  576;  Re  New- 
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I  comb,  98  Iowa,  175,  67  N.  W.  687 ;  Smith  v. 
Fellows,  131  Mass.  20. 

The  bequest  of  the  75  bonds  to  Sue  L  B. 
O'Day  and  her  children  is  specific 

Ashburner  v.  Macguire,  2  Bro.  Ch.  108,  2 
White  &  T.  Lead.  Gas.  in  Eq.  4th  Am.  ed. 
672;  Spencer  v.  Higgins,  22  Conn.  521;  Gard- 
ner y.  Printup,  2  Barb.  88;  Langdon  v. 
Astor,  3  Duer,  478;  Corbin  v.  Mills,  19 
Gratt.  438;  Re  Salmon,  supra;  Towie  v. 
Swasey,  106  Mass.  100;  Hayes  t.  Hayes,  45 
N.  J.  Eq.  461,  17  Atl.  634;  Stout  v.  Hart,  8 
N.  J.  L.  414;  Georgia  Infirmary  y.  Jones,  37 
Fed.  750;  Starbuck  y.  SUrbuck,  93  N.  C. 
183;  Gilbreath  v.  Alban,  10  Ohio,  64;  Gel- 
bach  y.  Shively,  supra;  Bradford  v.  Brinley, 
146  Mass.  81,  16  N.  E.  1. 

Mr.  J.  T.  White,  for  respondent  Thomas 
K.  O'Day: 

If  the  same  instrument  that  creates  the 
executory  devise  gives  an  absolute  power  of 
disposition  to  the  first  taker,  this  power 
creates  an  irreconcilable  repugnancy  and  in- 
consistency between  it  and  the  executory 
devise. 

In  case  of  such  repugnancy  it  is  the  execu- 
tory devise  that  is  destroyed,  and  not  the 
power. 

4  Kent,  Com.  4th  ed.  $  270;  Jackson  ex 
dem.  Livingston  v.  Robins,  16  Johns.  538; 
Jackson  ex  dem.  Brewster  v.  Bull,  10  Johns. 
19;  Ide  v.  Ide,  6  Mass.  500;  Burbank  v. 
Whitney,  24  Pick.  146,  35  Am.  Dec  312;  Mc 
Ree  V.  Means,  34  Ala.  369 ;  Johnson  v.  Com. 
82  Ky.  117;  Hoxsey  v.  Hoxsey,  37  N.  J.  Eq. 
21;  Van  Home  v.  Campbell,  100  N.  Y.  287, 
53  Am,  Rep.  166,  3  N.  E.  316,  771;  Mc- 
Kenzie's  Appeal.  41  Conn.  607,  19  Am.  Rep. 
525;  Kelley  v.  Meins,  136  Mass.  231;  Arm- 
strong v.  Kent,  21  N.  J.  L.  509;  Newland  t. 
Newland,  46  N.  0.  (1  Jones,  L.)  463;  Rams- 
dell  v.  Ramsdell,  21  Me.  288;  Ferris  y.  Gib 
son,  4  Edw.  Ch.  710;  Melson  v.  Doe,  4 
Leigh,  408;  Riddick  y.  Cohoon,  4  Rand. 
(Va.)  647;  Wolfer  y.  Hemmer,  144  111.  554, 
33  N.  E.  761;  Fisher  y.  Wister,  154  Pa.  65, 
26  Atl.  1009;  Randall  v.  Josselyn,  59  Vt 
557,  10  Atl.  577 ;  Jones  v.  Bacon,  68  Me.  34, 

28  Am.  Rep.  1  j  Rona  v.  Meier,  47  Iowa,  607, 

29  Am.  Rep.  493;  Howard  v.  Cferusi,  109  U. 
S.  725,  27  L.  ed.  1089,  3  Sup.  Ct.  Rep.  575; 
Wead  V.  Gray,  78  Mo.  59;  Roth  v.  Rauschen- 
busch,  173  Mo.  682,  61  L.R.A.  465,  73  S.  W. 
664;  Gannon  v.  Albright,  183  Mo.  252,  67 
L.R.A.  97,  105  Am.  St.  Rep.  471,  81  S.  W. 
1162;  Holmes  v.  Godson,  8  De  G.  M.  &  G. 
162. 

Messrs.  Tatlow  &  Mitchell,  for  other  re- 
spondents : 

Where  the  testator  bequeaths  pecuniary 
legacies  without  providing  a  special  fund  for 
their  payment,  and  subsequently  mingles  all 
his  property,  real  and  personal,  in  one  com- 
mon fund,  which  he  disposes  of  as  a  residue, 
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it  will  be  presumed  that  he  intends  the 
legacies  shall  be  paid  out  of  the  real  prop- 
erty comprising  the  residue  in  case  the  per- 
sonal estate  proves  insufficient. 

1  Underbill,  Wills,  ft  397,  p.  542;  Showal- 
ter  V.  Showalter,  38  111.  App.  208;  Corrigan 
V.  Reid,  40  111.  App.  404,  (111.)  30  N.  E. 
444,  143  111.  402,  32  N.  E.  387;  American 
Caunel  Coal  Co.  v.  Clemens,  132  Ind.  163, 
31  N.  E.  786;  Hill  v.  Bean,  86  Me.  200,  29 
Atl.  986;  Wilcox  v.  Wilcox,  13  Allen,  252; 
Blaney  v.  Blaney,  1  Cush.  107;  Peebles  v. 
Acker,  70  Miss.  356,  12  So.  248;  McQueen 
V.  Lilly,  131  Mo.  9,  31  S.  W.  1043;  3  Pom. 
Eq.  Jur.  2d  ed.  ft  1247a ;  Massaker  v.  Massa- 
ker,  13  N.  J.  Eq.  264;  Dey  v.  Dey,  19  N.  J. 
Eq.  137;  Corwine  v.  Corwine,  24  N.  J.  Eq. 
682;  Paxson  v.  Potts,  3  N.  J.  Eq.  313; 
Turner  v.  Gibb,  48  N.  J.  Eq.  526,  22  Atl. 
680;  First  Baptist  Church  ▼.  Syms,  51  N.  J. 
Eq.  363,  28  Atl.  580;  Price  v.  Price,  52  N.  J. 
£q.  326,  29  Atl.  679;  Lassiter  v.  Wood,  63 
N.  C.  360;  Perkins  v.  Caldwell,  79  N.  C. 
441;  Robinson  v.  Mclver,  63  N.  C.  646; 
Moore  v.  Beckwith,  14  Ohio  St.  129;  English 
V.  Harvey,  2  Rawle,  305;  Hackadom's  Ap- 
peal, 11  Pa.  89;  McCredy's  Appeal,  47  Pa. 
442;  Blake's  Estate,  134  Pa.  240,  19  Atl. 
850;  Collins's  Appeal,  148  Pa.  139,  23  Atl. 
1108;  Markley's  Estate,  148  Pa.  538,  24  Atl. 
75;  Wciler's  Estate,  169  Pa.  66,  32  Atl.  101; 
Mathewson's  Petition,  12  R.  I.  145;  Moore 
V.  Davidson,  22  8.  C.  94 ;  Jaudon  v.  Ducker, 
27  S.  C.  295,  3  S.  E.  465;  Jamieson's  Peti- 
tion, 18  R.  I.  385,  28  Atl.  333;  Hutchinson 
V.  Gilbert,  86  Tenn.  464,  7  S.  W.  126;  Bird 
V.  Stout,  40  W.  Va.  43,  20  S.  E.  852;  Lewis 
V.  Darling,  16  How.  1,  14  L.  ed.  819. 

After  all  of  the  personal  estate  not  spe- 
cifically bequeathed  has  been  exhausted,  spe- 
cific legacies  and  devises  abate  pro  rata,  and 
demonstrative  legacies,  so  far  as  the  fund 
upon  which  they  are  charged  will  extend  for 
their  payment,  abate  ratably  with  specific 
legacies. 

1  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  66, 
Abatement  of  Legacies;  Pom.  Eq.  Jur.  1138; 
Roper,  Legacies,  2d  Am.  ed.  410;  Wms. 
Exrs.  7th  ed.  1371 ;  Roberts  v.  Pocock,  4  Ves. 
Jr.  150;  Lambert  v.  Lambert,  11  Ves.  Jr. 
607;  Acton  v.  Acton,  1  Meriv.  178;  Creed  v. 
Creed,  11  Clark  &  P.  509;  Florence  v.  Sands, 
4  Redf.  206;  Armstrong's  Appeal,  63  Pa. 
312;  Cryder's  Appeal,  11  Pa.  72;  Dugan  v. 
Hollins,  11  Md.  41;  Gelbach  v.  Shively,  67 
Md.  501,  10  Atl.  247 ;  Myers  v.  Myers,  88  Va. 
131,  13  S.  E.  346;  Gaw  v.  Huffman,  12  Gratt. 
628;  Alsop  v.  Bowers,  76  N.  C.  168;  Craw- 
ford V.  McCarthy,  169  N.  Y.  519,  54  N.  E. 
277;  Walls  v.  Stewart,  16  Pa.  276;  Morriss 
V.  Garland,  78  Va.  215. 

The  legacy  to  the  respondents  John  and  A. 
O.  O'Day  is  n  spocjfip  Icffaoy. 

18  Am.  &  Eng.  Enc.  Law,  p.  716;  Everitt 
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V.  Lane,  37  N.  C.  (2  Ired.  Eq.)  548;  Perry  v. 
Maxi»ell,  17  N.  C.  (2  Dev.  Eq.)  488;  1  Un- 
derbill, Wills,  ft  414;  Pratt  v.  Pratt,  L.  R. 
1  Ch.  Div.  491;  Blundell  v.  Pope  (N.  J. 
Eq.)  21  Atl.  456;  Waters  v.  Hatch,  181  Mo. 
262,  79  S.  W.  916. 

Burgess,  P.  J.,  delivered  the  opinion  of 
the  court: 

John  O'Day  on  the  8th  day  of  June,  1901, 
executed  his  last  will,  and  the  plaintiffs 
herein  were  appointed  therein  to  execute 
said  Svill.  This  suit  is  for  the  purpose  of 
having  said  will  construed,  and  it  was  filed 
in  the  circuit  court  of  Greene  county,  Mis- 
souri, on  the day  of  August,  1902,  by 

said  Sue  I.  B.  O'Day  and  said  £.  W.  Banis- 
ter, and  John  Baldwin  O'Day,  Catherine 
O'Day,  and  Thomas  K.  O'Day,  infants,  and 
children  of  the  marriage  of  deceased  testator 
with  Sue  I.  B.  O'Day,  were  made  parties  de- 
fendant. John  ODay  and  A.  C.  O'Day,  chil- 
dren by  a  former  marriage,  were  also  joined 
as  defendants.  After  the  institution  of  the 
suit,  at  her  personal  request.  Sue  I.  B.  O'Day 
was  also  made  a  party  defendant.  The  in- 
fants, John  Baldwin  O'Day,  Catherine 
O'Day,  and  Thomas  K.  O'Day,  were  duly 
served  with  process,  and  T.  J.  Delaney  was 
thereupon  appointed  guardian  ad  litem  for 
said  infant  defendants.  It  being  apparent 
to  said  T.  J.  Delaney  that  a  conflict  of  in- 
terest might  arise  between  said  John  Bald- 
win O'Day  and  Catherine  O'Day  named  in 
the  will,  on  the  one  side,  and  the  posthumous 
child,  T.  K.  O'Day,  on  the  other,  the  appoint- 
ment of  said  T.  J.  Delaney  as  guardian  ad 
litem  for  Thomas  K.  O'Day  was,  at  his  own 
suggestion,  set  aside,  and  J.  T.  White, 
Esquire,  was  appointed  guardian  ad  litem 
in  his  stead.  The  testator  died  seised  of  a 
number  of  tracts  of  real  estate  and  pos- 
sessed of  a  large  amount  of  money  and  notes. 

Only  such  parts  of  the  will  as  seem  to  be 
necessary  to  a  proper  understanding  and 
solution  of  the  questions  involved  in  this 
suit  will  be  recited,  and  such  are  as  follows : 

"First.  I  will  and  direct  that  all  my  just 
debts  and  funeral  expenses  be  paid  by  my 
executors,  hereinafter  named,  as  soon  as 
practicable  after  my  death. 

"Second.  I  give,  devise,  and  bequeath  to  my 
wife,  Sue  I.  B.  O'Day,  and  to  my  children, 
John  Baldwin  and  Catherine,  who  are 
minors,  as  tenants  in  common,  and  not  as 
joint  tenants,  all  the  following  described 
real  estate.  ...  To  have  and  to  hold  all 
of  said  several  tracts  or  parcels  of  land,  with 
all  of  the  buildings,  structures  and  improve- 
ments thereon  or  appertaining  thereto,  as 
such  tenants  in  common,  and  to  their  heirs 
and  assigns  forever.  I  also  give  and  be- 
queath to  my  wife.  Sue  I.  B.  O'Day,  and  said 
two    minor    children,    John    Baldwin    and 
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Catherine,  the  seventy-five  thousand  dollars 
(par  value)  of  railroad  bonds  which  a/re  in 
the  hands  of  £.  VV.  Banister,  as  agent  for 
me,  and  in  the  event  that  I  shall  sell  any  or 
all  of  said  bonds,  then  in  lieu  of  the  said 
bonds  so  sold  I  give  to  said  three  persons 
above  mentioned  the  proceeds  of  said  bonds, 
or  a  sum  equal  to  such  proceeds  of  said 
bonds  so  sold,  said  $75,000  of  bonds,  or  the 
proceeds  of  any  or  all  thereof,  to  be  divided 
equally  among  said  three  persons.  And  in 
case  either  of  said  children,  John  Baldwin 
or  Catherine,  shall  die  before  I  do,  or  at  any 
time  before  he  or  she  reaches  the  age  of  ma- 
jority, it  is  my  will  that  the  share  of  the 
child  so  dying,  whether  of  the  property  here- 
inbefore or  hereinafter  devised  or  be- 
queathed, shall  go  to  the  survivor  of  said 
children. 

''Third.  I  give,  devise,  and  bequeath  to 
my  sons,  Allie  and  John  (both  of  whom  are 
of  age ) ,  the  following  described  real  estate : 
...  To  have  and  to  hold  all  of  said  sev- 
eral tracts  or  parcels  of  land,  with  all  the 
buildings  and  improvements  thereon  or 
thereto  appertaining,  as  tenants  in  common, 
and  not  as  joint  tenants,  to  them  and  their 
heirs  and  assigns  forever.  I  also  give  to 
my  said  sons,  John  and  Allie,  one  hundred 
thousand  dollars  in  cash,  or  at  their  option 
they  may  take  all  or  any  part  of  said  amount 
in  notes  belonging  to  me  at  the  time  of  my 
death,  at  the  face  value  thereof,  said  sum  of 
one  hundred  thousand  dollars,  whether  in 
(•ji}>li  or  notes,  or  part  cash  and  part  notes, 
to  be  divided  equally  between  them,  share 
and  share  alike.'' 

"Sixth.  All  the  residue  and  remainder  of 
my  estate,  real  and  personal,  and  wherever 
the  same  is  situated,  whether  now  owned  or 
hereafter  acquired  by  me,  I  give,  devise, 
and  bequeath  to  my  wife,  Sue  I.  B.  O'Day, 
and  my  four  children,  Allie,  John,  John 
Baldwin,  and  Catherine,  share  and  share 
alike,  so  that  none  of  said  five  persons  shall 
receive  or  have  any  preference  over  the 
others,  or  either  of  them,  as  to  said  residu- 
ary estate.  It  is  my  wish  that  my  estate 
shall  be  divided  as  herein  provided  for,  with- 
out the  necessity  for  any  partition  or  other 
suit  or  suits,  and  I  direct  and  request  that 
my  wife  and  children  make  an  earnest  effort 
to  divide  said  residuary  estate  amonj?  them- 
selves witliout  resorting  to  any  outside  aid ; 
and  in  order  to  facilitato  and  make  such  di- 
vision possible,  in  case  said  John  Baldwin 
O'Day  and  Catherine  O'Day,  or  either  of 
them,  shall  not  have  arrived  at  the  age  of 
majority  at  the  time  such  division  is  under- 
taken, I  hereby  authorize,  empower  and  di- 
rect the  executor  or  executors  of  this  will 
to  act  for  said  minor  children,  or  either  of 
them,  in  making  the  division  of  said  rosidu- 
ary  estate ;  and  I  do  for  that  purpose  invest 
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said  executor  or  executors  with  full  powiT 
and  authority  to  act  for  said  minor  children, 
or  either  of  them,  and  to  make  such  division, 
including  the  right,  authority 'and  power  to 
make,  execute  and  deliver  any  deed,  deeds 
or  other  instruments,  writing  or  assurances 
of  any  kind  which  may  be  necessary  or  prop- 
er to  effectuate  and  carry  out  a  division  of 
said  residuary  estate  as  herein  contem- 
plated, and  I  do  hereby  direct  that  any  deed 
or  other  instrument  in  writing  made,  exe- 
cuted and  delivered  by  my  said  executors  or 
executor  in  charge  of  my  estate,  in  the  name 
of  and  for  and  on  behalf  of  said  minor  chil- 
dren, or  either  of  them,  in  order  to  effectuate 
such  division  of  said  residuary  estate,  shall 
have  the  same  force  and  effect  as  if  the  same 
were  executed  and  delivered  by  said  children, 
or  either  of  them,  for  whom  said  instrument 
is  so  made,  and  they,  or  either  of  them,  were 
at  the  time  of  its  execution  and  delivery  of 
full  age  and  capacity  to  execute  the  same." 

By  the  seventh  clause  of  said  will  it  is 
provided  as  follows :  "I  desire  that  my  wife. 
Sue  I.  B.  O'Day,  shall  after  my  death  have 
the  care,  charge,  custody,  and  control  of  the 
estates  of  my  two  minor  children,  John 
Baldwin  and  Catherine,  so  long  as  she  re- 
mains a  widow,  but  in  case  she  shall  re- 
marry, as  soon  as  that  event  occurs  I  direot 
that  all  the  estates  of  said  two  minor  children 
shall  vest  in  and  be  transferred  to  said  E. 
W.  Banister,  in  trust  for  said  children,  until 
their  respective  majority.  And  whether  the 
said  estates  be  under  the  care  and 
charge  of  my  wife  or  of  said  Banister.  1 
vest  them,  and  each  of  them,  while  acting  as 
such  trustee,  with  full  power  to  manage  and 
control  the  same,  but  it  is  my  desire  that 
the  real  estate  which  forms  a  part  of  the 
estate  of  said  minors  be  preserved  and  not 
disposed  of  unless  it  is  absolutely  necessan- 
or  unquestionably  advisable.  And  I  direct 
that  neither  my  wife  nor  said  Banister  be 
required  to  give  bond  while  holding,  control- 
ling or  handling  said  estate  as  executor, 
trustee  or  curator." 

By  the  will  specific  devises  of  real  estate 
were  made  to  Sue  I.  B.  O'Day  and  to  her 
two  children  then  living,  and  specific  devisrs 
were  also  made  to  John  O'Day  and  A.  C. 
O'Day,  children  aforesaid;  but  no  provision 
whatever  was  made  for  the  posthumous 
child,  nor  was  any  reference  made  to  said 
child  in  the  will. 

The  testator  died  seised  of  a  large  number 
of  tracts  of  real  estate  not  specifically  de- 
vised, and  died  possessed  of  $55,131.40  io 
cash,  which  sum  was  on  deposit  in  his  name 
in  the  bank  of  the  Holland  Banking  Com- 
pany, also  possessed  of  32  bonds  of  the  St. 
Louis  &  San  Francisco  Railroad  Company, 
also  the  sum  of  $31,660.03,  which  was  on  de- 
posit in  the  National  Exchange  Bank,  also  a. 
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large  amount  of  notes  of  the  face  value  of 
about  $260,000,  and  other  personal  property. 
The  $55,131.40  on  deposit  with  the  Holland 
Banking  Company  was  the  proceeds  of  the 
$43,775  bonds  of  the  St.  Louis  &  San  Francis- 
co Railway  Company  mentioned  in  the  will, 
and  especially  bequeathed  to  Sue  I.  B.  O'Day 
and  her  two  children.  Many  of  the  notes 
owned  by  O'Day  at  the  time  of  his  death 
were  worthless.  The  estate  proved  insuffi- 
cient to  pay  the  debts  and  satisfy  the  legacy 
of  $100,000  to  John  O'Day  and  Allie  C. 
O'Day,  children  by  a  former  marriage,  and 
one  of  the  questions  involved  in  this  litiga- 
tion is  how  this  shortage  should  be  met  and 
out  of  what  pro|ferty  paid.  At  the  time  of 
executing  his  will  said  testator  owned  $75,- 
000  of  .bonds  (par  'iHilue)  and  other  personal 
property,  consisting  mainly  of  notes  and 
bonds.  A  short  time  before  his  death  he 
sold  43  of  his  bonds,  to  wit,  $43,000,  par 
value,  and  realized  thereon  the  sum  of  $51,- 
730.44,  and  this  sum  was  converted  into  a 
draft  and  deposited  in  the  bank  of  the  Hol- 
land Banking  Company,  at  Springfield,  to 
the  credit  of  the  testator,  and  was  not  min- 
gled with  any  other  fund,  nor  was  any  sum 
added  to  or  taken  therefrom  by  him;  and 
from  the  time  of  such  sale  to  the  time  of  his 
death  such  sum  was  carried  intact  and  sep- 
arate and  distinct  from  all  other  moneys 
owned  by  him.  The  evidence  showed  that 
such  sum  was,  by  the  direction  of  said  testa- 
tor, placed  on  deposit  with  the  Holland 
Banking  Company,  and  that  no  other  ac- 
count was  carried  by  said  testator  at  said 
bank,  but  that  all  the  rest  of  his  bank  deal- 
ings were  had  with  the  National  Exchange 
Bank  of  Springfield,  Missouri.  The  evidence 
further  shows  that  the  testator  died  pos- 
sessed of  other  personal  property,  consisting, 
as  stated,  mainly  of  notes  and  cash,  and  that 
the  real  value  thereof  did  not  exceed  $100,- 
000,  of  which  $31,669.93  was  cash,  exclusive 
of  said  deposit  aforesaid.  It  appears  that 
debts  amounting  to  several  thousand  dollars 
were  standing  against  O'Day's  estate  and 
paid,  so  that  after  such  payment  there  was 
not  sufficient  personal  estate,  besides  the 
$75,000  of  bonds,  above  mentioned,  to  pay 
the  $100,000  legacy  to  John  0*Day  and  Allie 
C.  O'Day.  Before  the  institution  of  this 
suit  the  executors  had  paid  said  Sue  I.  B. 
O'Day  the  said  sum  of  $51,730.44  realized 
from  the  sale  of  .$43,000  (par  value)  of  said 
bonds;  and  they  had  paid  to  John  0*Day  and 
Allie  C.  O'Day  the  sum  of  $25,000  out  of  the 
cash  on  hand  in  the  National  Exchange 
Bank  at  the  time  of  the  testator's  death  and 
out  of  moneys  collected  since  the  death  of 
the  testator.  Before  the  rendition  of  the 
judgment  in  this  suit  John  O'Day  and  Allie 
C.  O'Day  filed  suit  against  the  posthumous 
child,  Thomas  K.  O'Day,  to  partition  the  ' 
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lands  to  them  specifically  devised,  and  all  of 
said  lands,  except  the  tract  known  as  the 
old  "O'Day  homestead,"  were  partitioned, 
and  the  interests  of  said  parties  were  ad- 
justed, the  share  of  said  Thomas  K.  O'Day 
being  decreed  as  one-sixth  interest  in  all  of 
said  lands;  and  said  Thomas  K.  O'Day  was 
also  decreed  entitled  to  one  sixth  of  all  the 
personal  property  of  which  testator  died  pos- 
sessed and  which  was  bequeathed  to  others; 
and  he  was  also  decreed  entitled  to  one  sixth 
of  all  the  residuary  estate,  real  and  personal. 

The  evidence  shows  that  the  executors  ad- 
vanced to  John  O'Day  and  Allie  C.  O'Day 
the  sum  of  $25,000,  that  this  sum  was  paid 
out  of  the  general  fund  of  $31,669.93,  and 
that  the  debts  were  also  paid  out  of  this 
fund  and  out  of  money  collected  after  the 
death  of  the  testator.  It  appears  that  at 
the  time  the  testator  made  his  will  he  had  on 
hand  about  $260,000  of  notes,  and  that  he 
thought  at  least  $165,000  of  said  notes  were 
good,  and  that  he  believed  at  the  time  of 
making  said  will  that  his  estate  was  ample 
to  meet  the  legacy  of  $100,000  to  his  sons. 
There  was  some  evidence  tending  to  show 
that  defendants  John  O'Day  and  A.  C.  O'Day 
made  an  election  to  take  certain  of  the  notes 
in  lieu  of  the  cash  bequest,  or  as  part  of  said 
bequest;  but  on  this  the  evidence  is  conflict- 
ing and  unsatisfactory.  Over  the  objection 
of  plaintiffs,  defendants  John  and  A.  C. 
O'Day  were  permitted  to  introduce  evidence 
tending  to  show  that  by  the  provisions  of 
the  will  the  properties,  by  value,  aggregated 
about  three  fifths  for  Sue  I.  B.  O'Day  and 
her  children,  and  two  fifths  for  John  and 
A.  C.  O'Day. 

On  the  evidence  adduced  the  court  made 
and  entered  the  following  decree: 

"Now  comes  on  this  cause  to  be  heard,  and 
the  plaintiffs  appearing  in  person,  and  the 
defendants  John  O'Day  and  Allie  C.  O'Day 
appearing  in  person  and  by  attorney,  W.  D. 
Tatlow,  and  the  defendant  Sue  I.  B.  O'Day 
appearing  by  attorney,  Thos.  J.  Delaney,  by 
consent  of  parties  and  request  of  said  de- 
fendant and  •  the  defendant  minors,  John 
Baldwin  O'Day  and  Catherine  O'Day,  appear- 
ing by  their  guardian  ad  litem,  T.  J.  De- 
laney, and  the  defendant  minor,  Thomas  K. 
O'Day,  appearing  by  his  guardian  ad  litem, 
J.  T.  White,  and  this  being  a  petition  by  the 
said  executor  and  executrix,  praying  for  the 
construction  of  the  last  will  of  the  said  John 
O'Day,  deceased,  the  court  doth  find:  That 
the  said  John  O'Day,  deceased,  died  on  July 
30,  1901,  and  left  a  last  will  and  testament, 
which  has  been  duly  probated  in  the  probate 
court  of  Greene  county;  that  the  plaintiffs 
are  executor  and  exeputrix  of  the  said  last 
will  and  testament,  duly  qualified  and  acting 
as  such ;  that  the  said  John  O'Day,  deceased, 
left  surviving  him  his  widow,  the  said  Sue  I. 
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B.  O'Day,  and  children,  John  O'Day  and 
Allie  G.  O'Day,  who  are  of  age,  and  John 
Baldwin  O'Day,  Catherine  O'Day,  and 
Thomas  K.  O'Day,  who  are  minors ;  that  the 
said  T.  J.  Delaney  has  been  duly  appointed 
the  guardian  ad  litem  by  this  court  for  the 
minors,  John  Baldwin  O'Day,  and  Catherine 
O'Day,  and  that  the  said  J.  T.  White  has 
been  duly  appointed  by  this  court  as 
guardian  ad  litem  for  the  said  minor 
Thomas  K.  O'Day;  and  that  the  said 
guardians  ad  litem  have  filed  their  several 
answers  for  the  said  minors  herein.  The 
•court  doth  further  find  that  the  minor  de- 
fendant Thomas  K.  O'Day  was  bom  after  the 
-death  of  said  John  O'Day,  deceased,  and  was 
not  mentioned,  or  in  any  manner  provided 
for,  in  said  will.  The  court  doth  further 
find  that  the  said  John  O'Day,  deceased,  by 
the  said  will,  intended  to  dispose  of  all  his 
property,  and  by  one  clause  of  the  said  will 
he  made  the  following  provision :  'I  also  give 
to  my  sons,  John  and  Allie,  $100,000  in  cash, 
or,  at  their  option,  they  may  take  all  or  part 
of  said  amount  in  notes  belonging  to  me  at 
the  time  of  my  death  at  the  face  value  there- 
•of,  said  sum  of  $100,000,  whether  in  cash  or 
notes,  or  part  cash  and  part  notes,  to  be  di- 
vided equally  between  them,  share  and  share 
alike.'  That  said  last  will  and  testament 
contains,  also,  the  further  following  pro- 
visions: 'I  also  give  and  bequeath  to  my 
wife,  Sue  I.  B.  O'Day,  and  said  two  minor 
children,  John  Baldwin  O'Day  and  Catherine 
O'Day,  the  $75,000  (par  value)  of  railroad 
bonds  which  are  now  in  the  hands  of  £.  W. 
Banister  as  agent  for  me,  and  in  the  event 
that  I  should  sell  any  or  all  of  said  bonds, 
then  in  lieu  of  the  said  bonds  so  sold  I  g^ve 
to  the  said  three  persons  above  mentioned 
the  proceeds  of  the  said  bonds  so  sold,  the 
«aid  $76/)00  of  bonds,  or  the  proceeds  of 
any  or  all  thereof,  to  be  equally  divided 
among  said  three  persons.'  That  by  the  two 
said  clauses  and  by  the  other  provisions  of 
eaid  will  said  testator  intended  to  give  said 
John  O'Day  and  Allie  C.  O'Day  two  fifths  of 
his  estate  and  said  Sue  I.  B.  b'Day  and  said 
John  Baldwin  and  said  Catherine  O'Day 
three  fifths  of  his  said  estate.  That  the  said 
John  O'Day,  by  other  provisions  of  the  said 
will,  devised  a  portion  of  his  real  estate, 
hereinafter  described,  to  the  said  Sue  I.  B. 
O'Day  and  John  Baldwin  CDay  and  Cather- 
ine O'Day,  and  also  a  portion  of  his  real  es- 
tate, described  in  said  will,  to  the  said  John 
O'Day  and  Allie  C.  O'Day. 

"The  court  doth  further  find  that  the  said 
John  O'Day,  deceased,  at  the  time  of  his 
death  owned  the  real  estate  above  mentioned 
and  devised  as  aforesaid,  and,  in  addition 
thereto,  a  large  amount  of  real  estate  not 
specifically  devised,  which  last-mentioned 
real  estate  is  not  particularly  described  in 
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said  will,  and  that  said  John  CDay  at  the 
time  of  his  decease  owned  the  $75,000  of 
bonds  above  mentioned,  and  that  there  has 
been  inventoried  by  the  executors  other  per- 
sonal property  consisting  mainly  of  cash  and 
notes,  which  other  personal  property  the 
court  finds  to  be  of  the  value  of  not  more 
than  $100,000,  and  that  debts  have  been  al- 
lowed against  the  said  estate  amounting  to 
several  thousand  dollars,  so  that  there  is  not 
sufficient  personal  estate  besides  the  bonds 
above  mentioned  to  pay  the  $100,000  legacy 
to  John  and  Allie  C.  O'Day  and  the  said 
debts.  The  court  doth  further  find  that  by 
the  residuary  clause  of  the  said  will  that 
the  said  John  O'Day,  testator,  left  all  his 
estate,  real  cmd  personal,  not  specially  de- 
vised as  above  set  forth,  to  the  five  persons 
named  in  the  said  will.  Sue  I.  B.  O'Day, 
John  Baldwin  O'Day,  Catherine  O'Day,  John 
O'Day,  and  Allie  C.  O'Day.  The  court  doth  fur- 
ther find  that  the  $43,000  (par  value)  of  the 
aforesaid  bonds  were  sold  by  the  said  John 
O'Day,  testator,  during  his  lifetime,  and  the 
proceeds  thereof  were  deposited  in  the  bank 
of  the  Holland  Banking  Company  and  kept 
and  maintained  by  the  said  John  O'Day, 
testator,  intact  and  separate  from  all  other 
money  owned  by  him  as  a  distinct  fund ;  that 
he  left  at  the  time  of  his  death  cash  on  hand 
and  in  bank  $31,669.03.  The  court  doth  far- 
ther find  that  it  was  the  intention  of  the 
said  John  O'Day,  testator,  by  the  said  last 
will,  to  give  to  the  said  Sue  I.  B.  O'Day, 
John  Baldwin  O'Day,  and  Catherine  O'Day 
the  said  $75,000  bonds  or  the  proceeds  there- 
of as  a  specific  legacy,  and  that  it  was  the 
intention  of  the  said  testator,  by  the  said 
will,  to  give  to  said  John  O'Day  and  Allie  C. 
O'Day  the  sum  of  $100,000  as  a  general 
legacy,  with  the  power  in  said  John  and 
Allie  C.  to  select  said  amount  in  cash  on 
hand  at  time  of  his  death,  or  notes,  or  part 
cash  and  part  notes,  thereby  making  the 
same  a  specific  legacy.  The  court  doth  fur- 
ther find  that  the  executor  and  executrix 
have  paid  over  to  said  Sue  I.  B.  O'Day,  for 
herself  and  for  the  said  John  Baldwin  and 
Catherine  O'Day,  the  sum  of  $51,730.44,  the 
proceeds  of  the  $43,000  bonds  deposited  in 
Holland's  Bank  as  aforesaid,  and  that  the 
said  executor  and  executrix  have  paid  over 
to  the  said  John  O'Day  and  Allie  C.  O'Day 
the  sum  of  $25,000  in  part  payment  of  their 
said  legacy  of  $100,000,  which  amount  was 
paid  out  of  the  cash  left  on  hand  by  the  said 
John  O'Day,  testator,  at  the  time  of  his  de- 
cease and  moneys  collected  since  his  death. 
The  court  doth  further  find  that  the  real  es- 
tate mentioned  in  the  said  will  and  specific- 
ally devised  to  the  said  John  O'Day  and  Allie 
C.  O'Day  has  been,  by  partition  proceedings 
in  this  court,  partitioned  between  the  said 
John  O'Day  and  Allie  a  O'Day  and  the  said 
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infant,  Thomas  K.  O'Day,  and  the  interest  of 
the  said  Thomas  K.  O^Day  has  been  set  off 
to  him  under  the  order  of  this  court  in  and 
to  the  real  estate  last  above  mentioned,  with 
the  exception  of  one  tract  thereof,  known  as 
the  'O'Day  homestead,'  and  hereinafter  more 
particularly  described.  The  court  doth  fur- 
ther find  that  the  said  Thomas  K.  O'Day  is 
entitled  to  an  undiyided  one-sixth  interest 
in  all  the  real  estate  specifically  devised  to 
the  said  Sue  I.  B.  O'Day,  John  Baldwin 
O'Day,  and  Catherine  ODay,  and  also  enti- 
tled to  an  undivided  one-sixth  interest  in  the 
real  estate  devised  to  John  O'Day  and  Allie 
C.  O'Day  and  not  partitioned  as  above  set 
forth;  and  that  the  said  infant  is  also  en- 
titled to  a  one-sixth  of  all  the  personal  prop- 
erty left  by  the  said  testator  at  the  time  of 
his  decease  after  the  payment  of  the  debts  of 
said  deceased  and  expenses  of  administra- 
tion, and  also  entitled  to  an  undivided  oue- 
sixth  interest  in  all  the  real  estate  left  by 
the  said  testator  at  the  time  of  his  death, 
and  not  specifically  devised,  as  above  men- 
tioned. 

"It  further  appearing  to  the  court  that  the 
said  Thomas  E.  O'Day,  minor,  by  his 
guardian  ad  litem,  T.  J.  White,  has  prayed 
for  a  partition  of  the  real  estate  last  above 
mentioned,  belonging  to  the  residuary  estate 
of  the  said  John  O'Day,  testator,  and  all  the 
parties  interested  or  having  any  claim  or 
interest  in  the  said  residuary  real  estate 
being  now  before  this  court,  it  is  therefore 
considered,  ordered,  and  adjudged  as  fol- 
lows: That  the  $75,000  of  railroad  bonds 
above  mentioned,  or  the  proceeds  thereof,  be 
and  is  adjudged  to  be  a  specific  legacy.  That 
the  $100,000  bequeathed  by  the  said  will  to 
the  said  John  O'Day  and  Allie  C.  O'Day  be, 
and  is  hereby,  adjudged  a  general  legacy. 
But  if  said  John  O'Day  and  Allie  C.  O'Day 
shall  select  of  the  notes  and  cash  on  hand  at 
the  time  of  the  testator's  death  amounting 
to  $31,660.93  the  sum  of  $100,000,  less  the 
$25,000  already  received  by  them,  taking  the 
said  notes  at  their  face  value,  in  the  pay- 
ment of  the  said  l^^cy,  then  the  same  shall 
become  and  be  a  specific  legacy,  and  the  said 
executor  and  executrix  are  hereby  ordered  to 
exhibit  to  the  said  John  O'Day  and  Allie 
C.  O'Day  all  the  notes  which  were  in  their 
hands  at  the  time  of  the  making  of  the  in- 
ventory of  the  said  estate  (except  the  pro- 
ceeds of  the  bonds  above  mentioned),  and 
the  proceeds  of  such  notes  as  have  been  col- 
lected may  be  selected  in  lieu  of  the  above 
notes  themselves;  a  reasonable  time  being 
allowed  for  such  selection  after  such  exhibi- 
tion. And  if  the  said  John  and  Allie  C.  O'Day, 
from  the  said  cash  and  from  the  said  notes 
and  the  proceeds  thereof,  at  the  face  value  of 
the  said  notes,  such  face  value  being  the 
amount  thereof,  with  accrued  interest  at  the 
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time  of  such  selection,  shall  select  the  sum 
of  $75,000  (they  having  already  received  the 
sum  of  $25,000  in  cash  as  aforesaid),  then 
the  said  $100,000  legacy  by  such  act  and  se- 
lection shall  be  and  become  a  specific  legacy 
of  the  same  class  and  on  the  same  footing 
as  the  other  specific  legacies  of  personal 
property  mentioned  in  the  said  will;  and 
such  of  the  proceeds  of  said  notes  and  such 
cash  as  was  on  hand  at  the  time  of  the  mak- 
ing of  the  said  inventory  as  has  been  ap- 
plied and  used  in  the  payment  of  debts  and 
expenses  of  said  estate  shall  be  replaced  and 
refunded  out  of  the  proceeds  of  said  residu- 
ary estate,  and,  if  there  be  not  enough  of 
such  proceeds  for  that  purpose,  then  the  said 
Sue  I.  B.  O'Day,  John  Baldwin  O'Day,  and 
Catherine  O'Day  shall  contribute  their  pro- 
portional part  in  the  proportions  hereinafter 
provided.  It  is  further  ordered  and  ad- 
judged that  the  residuary  real  estate  above 
mentioned,  and  hereinafter  more  particular- 
ly described,  shall  be  sold  for  the  purpose  of 
paying  the  debts  allowed  against  the  said 
estate  and  the  said  general  legacy;  and,  if 
the  said  residuary  real  estate  shall  be  insuf- 
ficient to  pay  all  the  debts  which  are  al- 
lowed, or  may  hereafter  be  allowed,  against 
the  said  estate  and  the  expense  of  adminis- 
tering the  said  estate,  then  the  same  shall 
be  paid  out  of  the  personal  property  not 
specifically  devised,  and  the  said  legacy  of 
$100,000  shall  abate,  if  necessary,  in  an 
amount  sufficient  to  pay  the  remainder  of 
the  said  debts  and  expenses  of  administer- 
ing the  said  estate.  But  if  said  John  O'Day 
and  Allie  C.  O'Day  should  select  as  above 
set  forth  the  sum  of  $75,000  in  cash  and 
^lotes,  then  their  said  general  legacy  shall 
become  a  specific  legacy;  and  in  such  case 
it  is  ordered  and  adjudged  that,  if  the  resid- 
uary real  estate,  as  aforesaid,  be  insufficient 
to  pay  the  said  debts  and  costs  of  administra- 
tion, and  there  be  insufficient  personal  prop- 
erty not  selected  by  the  said  John  O'Day 
and  Allie  C.  O'Day,  as  aforesaid,  to  pay  the 
said  debts,  then,  in  that  case,  the  said 
specific  legacy  of  $100,000  to  the  said  John 
O'Day  and  Allie  C.  O'Day,  and  the  said  spe- 
cific legacy  of  $75,000  in  railroad  bonds  to 
the  said  Sue  I.  B.  O'Day  and  the  said  John 
Baldwin  O'Day  and  the  said  Catherine 
O'Day  shall  abate,  so  as  to  pay  said  debts 
and  expenses  of  administering  the  said  es- 
tate; that  is  to  say,  the  legacy  of  $100,000 
shall  abate  to  make  up  two  fifths  of  such 
deficiency,  and  the  legacy  of  railroad 
bonds  shall  abate  to  make  up  three  fifths 
of  such  deficiency.  It  is  further  ordered, 
adjudged,  and  decreed  that  the  said  residu- 
ary real  estate,  in  accordance  with  the 
prayer  of  the  answer  filed  by  the  said  J,  T. 
White,  guardian  ad  litem  for  the  said 
Thomas  K.  O'Day,  be  partitioned  among  the 
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several  parties  according  to  their  several  in- 
terests; that  is  to  say,  one-sixth  interest  to 
said  Thomas  K.  O'Day,  one-sixth  interest 
to  the  said  Sue  I.  B.  O'Day,  a  one-sixth  in- 
terest to  the  said  John  Baldwin  O'Day,  a 
one-sixth  interest  to  the  said  Catherine 
O'Day,  a  one-sixth  interest  to  the  said  John 
O'Day,  and  a  one-sixth  interest  to  the  said 
Allie  C.  O'Day. 

"It  being  apparent  to  the  court  that  the 
last-mentioned  real  estate,  from  its  charac- 
ter and  location  and  from  the  nature  and 
amount  of  the  property  sought  to  be  divided 
and  the  number  of  owners  thereof,  cannot  be 
partitioned  in  kind  without  great  prejudice 
to  the  owners,  it  is  therefore  ordered  and  ad- 
judged that  the  said  real  estate,  which  is 
described  as  follows,  to  wit:  .  .  .  That 
the  same  be  sold,  and  one  sixth  of  the  pro- 
ceeds thereof  belonging  to  the  said  minor 
Thomas  K.  0*Day  be  paid  to  him,  and  that 
the  remaining  proceeds  of  such  sale  be  held 
for  the  purpose  above  provided  by  the  terms 
of  this  decree.  It  is  further  ordered  and  ad- 
judged that  the  said  executor  and  executrix 
be,  and  are  hereby,  appointed  commissioners 
of  this  court  to  sell  the  said  real  estate 
under  this  order  during  the  session  of  the 
circuit  court  in  the  several  counties  where 
the  same  is  situate  as  soon  as  practicable, 
and  report  their  proceeding  at  the  next  term 
of  this  court  after  such  sales.  It  is  further 
ordered,  adjudged,  and  decreed  that  the  said 
Thomas  R.  O'Day  be  and  is  entitled  to  an 
undivided  one-sixth  interest  in  all  the  real 
estate  above  mentioned,  devised  by  the  said 
will  to  the  said  Sue  I.  B.  O'Day,  John  Bald- 
win O'Day,  and  Catherine  0*Day,  all  of 
which  real  estate  is  situated  in  Greene  coun- 
ty and  state  of  Missouri,  to  w^it:  The  said 
Thomas  K.  O'Day  may  maintain  an  action 
in  partition  for  the  division  of  the  same,  and 
may  have  immediate  possession  of  the  same ; 
and  an  order  of  this  court  may  issue  there- 
for upon  application  of  the  said  guard- 
ian ad  litcjn  or  the  general  guardian  of  said 
minor,  if  such  should  hereafter  be  appointed. 

"The  court  doth  further  order,  adjudge, 
and  decree  that  the  said  Sue  I.  B.  O'Day 
shall  pay  to  the  duly  appointed  curator  of 
the  said  minor  Thomas  K.  O'Day  a  ono-sixth 
of  all  rents  which  have  been  collected  by  her 
from  the  real  estate  specifically  devised  to 
the  said  Sue  I.  B.  O'Day,  John  Baldwin 
O'Day,  and  Catherine  O'Day,  and  the  said 
Sue  I.  B.  O'Day  and  the  said  E.  W.  Banister 
be  ordered  to  pay  over  to  the  duly  appointed 
curator  of  the  said  minor  all  the  rents  which 
have  been  collected  by  them  from  the  real 
estate  set  apart  to  the  said  minor  Thomas 
K.  O'Day,  in  the  partition  proceedinars  be- 
tween the  said  John  O'Day  and  Allie  C. 
O'Day  and  the  said  Thomas  K.  O'Dny,  which  I 
real  estate  consists  of  the  property  known  as  I 
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the   *Gott   hotel   property,'   in    the   city   of 
Springfield,  Greene  county,  Missouri.    Th.it 
the  said  Sue  I.  B.  O'Day  and  said  E.  W. 
Banister,  as  executor  and  executrix,  and  in 
their  own  proper  person,  are  hereby  ordered 
to  make  an  accounting  for  such  rents  as  they 
have  received,  as  aforesaid,  with  the  duly 
appointed  curator  of  the  said  minor,  and 
such  curator,  .on  motion  in  this  cause,  may 
procure  such  accounting.     It  is  further  or- 
dered, adjudged,  and  decreed  that  the  said 
executor  and  executrix,  in  making  distribu- 
tion of  the  personal  estate  in  their  handi; 
shall  pay  and  deliver  to  the  duly  appointed 
curator  of  the  said  minor  a  one-sixth  of  all 
the  personal  property  and  money  which  has 
come  or  may  hereafter  come  into  the  I     lands 
as  such  executor  and  executrix,  including  a 
one-sixth   of   the  said  bonds  and   proceeds 
thereof  and  a  one-sixth  of  the  cash  and  note^ 
and  other  personal  property  belonging  to  the 
said  estate  after  the  payment  of  all  debts  and 
the  expenses  of  administering  the  said  es- 
tate,— that  is  to  say,  that  all  the  debts  of  the 
said  estate  shall  be  first  paid,  and  after  such 
payment  a  one-sixth  of  all  the  said  personal 
property  shall  be  paid  over  and  delivered  to 
the  duly  appointed  curator  of  the  said  in- 
fant, Thomas  K.  O'Day,  and  after  the  residu- 
ary real  estate  above  mentioned  shall  have 
been  sold,  and  the  proceeds  thereof  appro- 
priated to  the  payniiMit  of  the  debts,  except 
the  one-sixth  interest  of  the  said  minor,  the 
said  minor  shall  be  charged  with  a  sum  and 
amount  out  of  his  share  in  the  said  personal 
estate  equal  to  his  share  of  said  proceeds  of 
said  residuary  real  estate;  and  such  amount 
shall  be  deducted  from  the  personal  property 
delivered  to  him." 

On  the  rendition  of  this  decree  the  plain- 
tiffs.  Sue   I.   B.   O'Day,   as  executrix,  and 
E.  W.  Banister,  as  executor,  the  defendants 
John  Baldwin  O'Day  and  Catherine  O'Day, 
by  their  guardian  ad  litem,  T.  J.  Delaney, 
the   defendants   John   O'Day  and  Allie  C. 
O'Day,  and  the  defendant  Sue  I.  R  O'Day,  in 
her  individual  capacity,  filed  their  several 
motions  for  a  new  trial,  and  filed  their  sev- 
eral motions  in  arrest  of  judgment,  and  the 
same  were  by  the  court  overruled,  and  ex- 
ceptions to  such  rulings  were  duly  made  by 
the  respective  parties  at  the  time.     There- 
upon applications  for  appeal  were  made  by 
all  said  parties,  duly  verified  by  affidavits, 
and     appeals     were     allowed,     and     leave 
was    given    to    all    said    parties    to   file  a 
bill   or   bills   of  exceptions   within   and  in- 
cluding the  first  day  of  the  following:  term. 
to  wit,  January  term,  1903,  and  a  bill  of  ex- 
ceptions, concurred  in  by  all  appellants  and 
for  all  appellants,  was  on  said  first  day  of 
said   term   duly   presented  to  the  judpre  of 
said  Gropne  county  circuit  court  for  allow- 
ance, and  on  said  day  the  same  was  si^ed 
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by  said  judge  and  allowed,  and  on  said  day 
the  same  was  filed  with  the  clerk  of  said  cir- 
cuit court. 

The  plaintiffs.  Sue  I.  B.  CDay,  executrix, 
and  E.  W.  Banister,  executor,  and  John 
Baldwin  O'Day  and  Catherine  O'Day, 
minors,  defendants,  and  Sue  I.  B.  O'Day,  in 
her  individual  capacity,  assign  the  following 
errors:  "The  court  erred  in  admitting  in- 
competent, irrelevant,  and  immaterial  testi- 
mony offered  by  defendants  John  O'Day  and 
A.  C.  O'Day.  The  court  erred  in  excluding 
competent,  relevant,  and  material  testimony 
offered  by  plaintiffs,  and  offered  by  the 
minor  defendants,  and  offered  by  Sue  I.  B. 
O'Day  in  her  individual  capacity.  The  find- 
ing of  facts  by  the  court  is  not  warranted 
by  the  evidence.  The  conclusion  of  law 
reached  by  the  court  in  said  decree  is  not 
the  law,  and  is  not  sustained  by  the  facts 
found.  The  construction  placed  upon  said 
will  is  against  the  law  and  against  the  mani- 
fest intention  of  the  testator.  The  court 
erred  in  declaring  that  said  will  charged  the 
residuary  real  estate  with  the  payment  of 
debts.  The  court  erred  in  declaring  that 
said  will  charged  the  residuary  real  estate 
with  the  payment  of  the  legacy  to  John  and 
Allie  O'Day.  The  court  erred  in  declar- 
ing that  ■  the  riglit  of  selection  was  a 
subsisting  right  in  John  O'Day  and  Allie  C. 
O'Day.  The  court  erred  in  declaring  the 
law  to  be  that  such  selection,  when  made, 
would  convert  said  bequest  into  a  specific 
legacy.  The  court  erred  in  declaring  the 
law  to  be  that  under  the  terms  of  the  will 
the  specific  bequest  to  Sue  I.  B.  O'Day  and 
her  children  abated  ratably  with  the  be- 
quest to  John  and  Allie  O'Day.  The  court 
erred  in  declaring  the  law  to  be  that  the 
specific  devises  abated  ratably  to  make  good 
the  legacy  to  John  and  Allie  O'Day.  Under 
the  testimony  the  bequest  to  John  and  Allie 
O'Day  is  a  general  one,  or,  at  best,  a  de- 
monstrative one,  so  far  as  notes  are  con- 
cerned (if  right  of  selection  subsists),  and 
adeems  for  the  payment  of  debts  if  residuary 
property  be  insufTicient  to  pay  debts  and  such 
legacy  of  $100,000." 

It  is  insisted  by  plaintiffs  that  the  debts 
of  the  estate  must  be  paid  out  of  the  residu- 
ary personal  estate,  and  that,  if  this  prove 
to  be  insufficient,  the  entire  personal  estate 
is  liable;  general  legacies  first  contributing 
ratably,  and  then  specific  legacies,  next,  if 
necessary,  residuary  real  estate,  and  next, 
real  estate  specifically  devised;  because, 
under  our  statute,  debts  cannot  be  defeated 
by  the  provisions  of  a  will.  Upon  the  other 
hand,  it  is  contended  that  where  the  testator 
directs  the  executors  to  pay  off  and  dis- 
charge the  debts  out  of  the  estate  and  fol- 
lows this  direction  by  disposing  of  his  prop- 
erty, real  and  personal,  among  his  children, 
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in  substantially  equal  parts,  by  separate  de- 
vises or  bequests,  and  charges  no  specific 
property,  either  real  or  personal;  with  the 
payment  of  his  debts,  the  rule  in  this  state  • 
is  that  all  devisees  and  legatees  are  to  con- 
tribute equally  toward  the  payment  of  such 
debts, — that  the  debts  are  not  to  be  paid 
entirely  out  of  the  real  estate,  nor  are  spe- 
cific legacies  to  have  preference  over  gen- 
eral legacies  in  the  order  of  abatement  of 
such  debts,  but  that  all  legacies  and  devises 
are  required  to  contribute  ratably.  In  Brant 
v.  Brant,  40  Mo.  26G,  the  testator  directed 
his  executors  to  pay  off  and  discharge  all  of 
his  debts  out  of  his  estate  as  soon  as  it  could 
conveniently  be  done  after  his  decease.  He 
then  bequeathed  and  devised  his  estate,  by 
specific  legacies  and  devises,  to  his  wife  and 
his  children  in  nearly  equal  parts.  The  debts 
were  paid  off  by  the  executors  from  the 
rents  collected  from  the  real  estate.  Upon  a 
bill  to  marshal  assets,  it  was  held,  as  the 
testator  had  designated  no  specific  fund  from 
which  the  debts,  were  to  be  paid,  it  was  his 
intention  that  the  devisees  and  legatees 
should  contribute  ratably  to  the  abatement 
of  the  encumbrance,  and  that  the  whole  bur- 
den of  the  debts  could  not  be  thrown  upon 
the  personal  estate.  The  rule  contended  for 
by  respondents  John  and  Allie  C.  O'Day 
seems  to  be  announced  in  Brant's  Will  Case, 
supra,  wherein  it  is  said:  "If  a  man  dies 
intestate,  owing  debts,  payment  will  be  made 
in  the  regular  order  pointed  out  by  the  stat- 
ute commencing  with  the  personalty;  but, 
if  he  devises  and  bequeaths  his  whole  prop- 
erty specifically,  both  real  and  personal,  it 
is  an  indication  that  the  objects  or  recipi- 
ents of  his  bounty  shall  have  the  estate  in 
the  proportion  designated  in  the  will. 
Where,  therefore,  the  testator  makes  various 
specific  gifts  of  movable  and  immovable 
property,  and  large  amounts  of  debts  re- 
sulting from  contingent  liability  perhaps, 
which  were  unexpected  and  not  contemplated 
by  him  at  the  time  of  his  decease,  are  proved 
up  against  the  estate,  will  it  be  believed  or 
considered  that  it  was  intended  by  him  that 
that  part  of  the  property  which  consisted 
wholly  of  the  realty  should  be  entirely  in- 
demnified from  his  debts  by  the  rest ;  or,  in 
other  words,  that  the  law  should  step  in  and 
make  a  distinction  where  he  had  made  none, 
and  wlierc  he  had  made  equal  provision  for 
all  and  each  and  every  specific  devisee  and 
legatee,  it  should  be  held  that  one  set  of 
beneficiaries  should  hold  their  estate  intact, 
whilst  another  set  should  be  thrown  upon  the 
world  destitute  and  beggared?  Yet  the  en- 
forcement of  the  rule  pressed  in  the  argu- 
ment for  the  plaintiff  would  lead  precisely 
to  this  result.  The  just  and  equitable  man- 
ner of  construing  the  will  is  to  give  it  such 
an  application  as,  in  the  arrangement  for 
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the  pa3rment  of  debts,  the  plan  of ^ the  testa- 
tor in  the  distribution  of  the  property  shall 
fairly  be  carried  out,  and  no  disappointment 
■  shall  happen  to  those  who  appear  to  have 
been  equally  the  subjects  of  his  bounty  and 
affection.  Of  course,  this  opinion  as  to  the 
true  construction  of  the  will  must  be  consid- 
ered as  applying  to  the  specific  devises  and 
legacies,  and  not  to  any  residuary  clauses 
that  may  be  contained  in  the  instrument/' 

A  will  is  always  to  be  construed  in  accord- 
ance with  the  intent  of  the  testator,  which 
is  to  be  arrived  at,  not  from  single  words  or 
clauses  or  sentences,  but  from  a  considera- 
tion of  the  whole  will,  its  general  design  and 
■cope;  and,  in  order  to  a  proper  and  prac- 
tical construction  of  a  will,  technical  rules 
must  yield  to  the  obvious  intent  of  the  tes- 
tator, as  gathered  from  all  parts  of  the  in- 
strument. Such  being  the  rule  observed  by 
this  court  in  the  construction  of  wills,  there 
is  no  escape  from  the  conclusion  that  the 
testator  in  this  case  intended,  in  the  dis- 
tribution of  his  property  among  his  wife  and 
four  children,  to  make  them  as  nearly  equal 
as  practicable;  and,  this  being  the  case,  the 
court  should  make  no  distinction  between 
the  parties  who  are  the  recipients  of  his 
bounty  where  the  testator  made  none.  This 
view  is  in  accord  witth  the  principle  an- 
nounced in  Brant's  Will  Case,  supra,  and, 
while  that  case  is  not  in  line  with  authori- 
ties cited  by  counsel  for  appellants,  it  is 
to  be  commended  for  its  sound  logic  and  the 
equitable  principles  promulgated  by  it.  And 
although  forty  years  have  elapsed  since  it 
was  decided,  it  has  never  been  overruled,  or 
even  criticized,  and,  having  for  so  long  a 
time  been  recognized  as  the  law  of  this  state, 
should  not  at  this  late  date  be  interfered 
with. 

But  it  is  claimed  by  plaintiffs  that  the 
will  passed  upon  in  Brant's  Case  is  to  be  dif- 
ferentiated from  the  will  in  the  case  at  bar, 
in  that  the  testator,  O'Day,  in  his  will  did 
not  specifically  dispose  of  his  whole  estate, 
as  was  done  by  the  will  in  Brant's  Case; 
that  the  concluding  sentence  in  that  ease, 
"Of  course,  this  opinion  as  to  the  true  con- 
struction of  the  will  must  be  considered  as 
applying  to  the  specific  devises  and  legacies, 
and  not  to  any  residuary  clauses  that  may 
be  contained  in  the  instrument," — means 
any  will  with  specific  dispositions  of  proper- 
ty followed  by  a  residuary  clause;  and  that, 
as  it  is  manifest,  not  only  from  the  will,  but 
from  the  evidence  adduced,  that  the  testator 
thought  he  had  ample  personal  property  to 
liquidate  all  of  his  debts  and  pay  all  lega- 
cies, H|K»cific  and  general,  he  could  not  have 
intended  to  charge  his  real  estate.  But  it  is 
apparent  from  the  reading  of  the  will  in 
that  ease  that  it  contained  no  residuary 
clause,  so  that  there  was  nothing  to  call  for 
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such  observations,  and  should  not  be  regard- 
ed as  in  any  way  detracting  from  or  nullify- 
ing the  opinion  in  that  case.  Defendants  do 
not  contend  that  the  rule  announced  in  that 
case  applies  to  the  residuary  property,  but 
their  position  is  that  there  can  be  no  such 
thing  as  residuary  property  until  after  all. 
previous  devises,  bequests,  and  debts  have 
been  paid.  By  the  residuary  clause  of  the 
will,  it  is  expressly  provided  that  all  the 
residue  and  remainder  of  the  testator's  es- 
tate is  devised  and  bequeathed  to  his  wife 
and  four  children,  share  and  share  alike,  and 
whether  or  not  the  residuary  real  estate  is 
exempt  from  the  payment  of  debts  until  all 
of  the  personal  property  ia  exhausted  is  en- 
tirely immaterial  in  so  far  as  the  rights  of 
the  parties  are  concerned,  for  practically  the 
same  result  would  follow  if  the  personal  es- 
tate should  be  first  exhausted.  Nor  can  the 
Brant  Case  be  distinguished  from  this  upon 
the  ground  that  all  of  the  legacies  in  that 
case  were  specific;  and  this  is  manifest  by  a 
comparison  of  the  second  clause  of  the  Brant 
will  with  the  concluding  part  of  the  third 
clause  of  the  will  involved  in  this  eontro- 
versy.  In  that  part  of  Brant's  will  to  which 
reference  has  just  been  made  the  testator, 
after  giving  to  his  wife  various  articles  of 
property  and  stocks  in  different  corpora- 
tions, bequeathed  to  her  all  money  due  him 
in  any  bank  or  banks  or  from  any  corpora- 
tion or  institution,  or  any  individual,  all 
notes  or  credits,  and  also  all  debts  due  or  to 
become  due  to  him,  and  not  otherwise  dis- 
posed of  by  his  will,  to  have  and  to  hold  the 
same  to  her  and  her  heirs  and  assigns  for- 
ever; while,  by  the  last  dause  in  the  third 
paragraph  of  the  O'Day  will,  the  testator 
bequeathed  to  his  sons  John  and  Allie  $100.- 
000  in  cash ;  or,  at  their  option,  they  might 
take  all  or  any  part  of  said  amount  in  notes 
belonging  to  said  testator  at  the  time  of  his 
death  at  the  face  value  thereof.  These  be- 
quests are  substantially  similar,  and  it 
must  follow  that,  if  the  bequest  to  Mrs. 
Brant  was  specific,  so  is  also  the  bequest  to 
these  respondents.  The  decree  left  it  op- 
tional with  John  and  Allie  G.  O'Day  to  exer- 
cise the  right  of  selection  conferred  upon 
them  by  the  will;  but,  if  they  failed  to  se- 
lect, then  all  of  the  debts  were  to  be  paid  oat 
of  the  residuary  fund  and  the  legacy  to 
them.  But,  as  the  residua^  estate  was  in- 
sufficient to  pay  the  debts,  they  chose  to  ex- 
ercise the  right  of  selection. 

As  there  was  ample  personal  property  to 
pay  the  debts,  the  question  with  which  ve 
are  confronted  is  whether  the  specific  legacy 
is  entitled  to  priority  over  the  legacy  of  re- 
spondents in  order  of  abatement  in  payment 
of  the  debts.  It  is  said  for  appellants  that 
the  legacy  to  John  and  Allie  C.  O'Day  is  not 
specific,  for  the  reason  that  the  right  to  ee- 
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lect  cash  or  notes  on  band  at  the  time  of  the 
death  of  the  testator  to  pay  such  legacy  only 
makes  it  demonstrative.  Conceding  that  the 
legacy  under  discussion  is  a  demonstrative 
l^^cy,  do  not  specific  and  demonstrative 
legacies  occupy  the  same  plane  with  refer- 
ence to  ademption  for  the  payment  of  debts 
in  case  of  a  deficiency  of  assets  to  pay  them  ? 
Upon  ibis  question  it  is  said :  "After  all  the 
personal  estate  not  specifically  bequeathed 
has  been  exhausted,  specific  legacies  and  de- 
vises abate  pro  rata,  and  demonstrative  lega- 
cies, so  far  as  the  fund  upon  which  they  are 
charged  will  extend  for  their  payment,  abate 
ratably  with  specific  legacies;  but  in  so  far  as 
it  nr  ay  be  necessary  to  resort  to  the  general 
estate,  by  reason  of  the  total  or  partial  fail- 
ure of  the  fund,  they  are  to  be  regarded  as 
general  legacies,  in  which  event  they  contrib- 
ute pro  rata  with  other  general  legacies." 

I  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  66.  In 
Armstrong's  Appeal,  63  Pa.  312,  it  is  held 
that  a  demonstrative  legacy  is  the  bequest  of 
a  certain  sum  of  money  to  be  paid  out  of  a 
particular  fund,  and  when  there  is  a  defi- 
ciency of  assets  to  pay  both  debts  and  lega- 
cies specific  devises  and  specific  legacies  shall 
abate  proportionally.     In  Dugan  ▼.  HoUins. 

II  Md.  41,  it  was  ruled  that,  when  a  fund 
upon  which  a  demonstrative  legacy  is 
chargeable  does  not  exceed  it  in  amount,  it 
is  to  be  treated  in  some  respects  as  specific. 
It  is  liable  to  abate  with  specific  legacies  in 
the  pa3'ment  of  debts,  and  liable  to  contribu- 
tion from  them,  if  the  fund  demonstrated  has 
been  so  applied  to  the  exemption  of  specific 
legacies.  In  Pomeroy's  Equity  Jurisprudence 
with  reference  to  the  abatement  of  demon- 
strative legacies,  it  is  said:  "If  the  fund 
out  of  which  they  are  primarily  made  paya- 
ble exists  as  a  part  of  the  testator's  estate 
at  his  death,  demonstrative  l^^cies  are  gov- 
erned by  the  same  rules  as  specific  legacies, 
and  abate  only  with  them  ratably;  but,  if 
the  fund  does  not  so  exist,  they  become,  in 
effect,  general  legacies,  and  must  contribute 
pro  rata  with  all  the  other  general  legacies." 

3  Pom.  Eq.  Jur.  3d  ed.  9  1138;  Mullins  ▼. 
Smith,  1  Drew.  &  S.  204 ;  Florence  v.  Sands, 

4  Redf.  210;  Gelbaoh  ▼.  Shively,  67  Md.  501, 
10  Atl.  247. 

There  is  no  question  in  this  case  but  that 
the  fund  out  of  which  the  legacy  in  question 
was  to  be  paid  was  amply  sufficient  for  that 
purpose,  and  was  not,  therefore,  liable  to 
abate  other  than  pro  rata  with  the  legacy 
of  appellants;  so  that,  whether  the  legacy 
in  question  was  demonstrative  or  specific, 
as  held  by  the  trial  court,  the  result  is  the 
same.  It  is  plain  from  the  provisions  of  the 
will  that  it  was  not  the  intention  of  the  tes- 
tator that  there  should  be  any  residuary  es- 
tate until  the  debts  were  paid.  The  testator 
first  directs  the  pavment  of  the  debts;  then, 
4L.R.A.(N.S.) 


by  the  sixth  clause  of  the  will,  he  gives  to  his 
wife  and  four  children  all  the  residue  and 
remainder  of  his  estate,  clearly  meaning  what 
was  left  remaining  after  the  payment  of  his 
debts  and  the  devises  and  bequests  men- 
tioned in  the  will.  The  language  used  can 
bear  no  other  construction.  It  will  not  be 
contended  that  the  authorities  are  in  har- 
mony upon  the  question  as  to  whether  the 
blending  of  real  and  personal  property  in  the 
residuary  clause  of  a  will  is  of  itself  suffi- 
cient to  charge  the  residuary  real  estate  with 
the  pajonent  of  legacies;  but  the  weight  of 
authority  seems  to  be  decidedly  that  way. 
Among  other  courts  of  high  authority  which 
announce  a  contrary  view  is  the  court  of 
appeals  of  New  York.  Briggs  v.  Carroll,  117 
N.  T.  28a,  22  N.  E.  1054.  The  personal  prop- 
erty of  the  testator,  O'Day,  which  passed 
under  the  residuary  clause^  of  his  will,  was 
only  about  $600,  which  he  must  have  known 
was  insufiScient  to  pay  his  debts,  which  he 
unquestionably  knew  were  largely  in  excess 
of  thkt  amount.  Nor  does  the  fact  that  he 
was  mistaken  with  respect  to  the  amount  of 
solvent  notes  which  he  owned  at  the  time  of 
the  execution  of  the  will  alter  the  case,  for 
he  specifically  charged  these  notes  with  the 
payment  6i  the  legacy  to  John  and  Allie  C. 
O'Day,  which  would  seem  to  be  inconsistent 
with  the  idea  that  these  notes  or  cash  on 
hand  must  be  applied  to  the  payment  of  his 
debts  in  preference  to  the  payment  of  the 
legacy  to  respondents. 

A  point  is  made  by  the  guardian  ad  litem 
of  Thomas  K.  O'Day  with  reference  to  the 
effect  upon  the  property  devised  and  be- 
queathed to  Catherine  ODay,  deceased,  of 
that  part  of  the  seventh  clause  of  the  will 
which  says:  "I  desire  that  my  wife,  Sue  I. 
B.  0*Day,  shall  after  my  death  have  the  care, 
charge,  custody  and  control  of  the  estates  of 
my  two  minor  children,  John  Baldwin  and 
Catherine,  so  long  as  she  remains  a  widow, 
but  in  case  she  shall  remarry,  as  soon  as 
that  event  occurs  I  direct  that  all  the  es- 
tates of  said  two  minor  children  shall  vest 
in  and  be  transferred  to  said  E.  W.  Banister,, 
in  trust  for  said  children,  until  their  respec- 
tive majority.  And  whether  the  said  es- 
tates be  under  the  care  and  charge  of  my 
wife  or  of  said  Banister,  I  vest  them  and' 
each  of  them,  while  acting  as  such  trustee, 
with  full  power  to  manage  and  control  the- 
same,  but  it  is  my  desire  that  the  real  es- 
tate which  forms  a  part  of  the  estate  of  said! 
minors  be  preserved  and  not  disposed  of  un- 
less it  is  absolutely  necessary  or  unquestion- 
ably advisable.  And  I  direct  that  neither 
my  wife  nor  said  Banister  be  required  to 
srive  bond  while  holding,  controlling  or  han- 
dling said  estate  as  executor,  trustee  or  CU' 
rntor."  The  contention  Is  that  that  clause 
of  the  will,  limiting  the  estate  which  Gather- 
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ine  and  John  Baldwin  O'Day  acquired  un- 
der the  will  of  the  survivor  in  case  of  the 
death  of  either  of  them,  gives  a  power  of  dis- 
position of  their  interest  to  Sue  I.  B.  O'Day 
and  E.  W.  Banister,  which  power  is  incon- 
sistent^ with  the  executory  devise,  and  ren- 
ders tlie  executory  devise  invalid  by  reason 
of  repugnancy;  and  that  therefore  the  inter- 
est which  the  minor  Catherine  O'Day  ac- 
quired under  the  will  would  descend  one 
fourth  to  Sue  I.  B.  O'Day,  one  fourth  to 
Thomas  K.  O'Day,  one  fourth  to  John  Bald- 
win O'Day,  and  one  eighth  each  to  Allie  C. 
and  John  O'Day;  the  last  two  persons  named 
being  brothers  of  the  half  blood.  It  was  un- 
questionably the  purpose  and  intention  of 
the  testator,  as  expressly  provided  in  the 
will,  that  in  the  event  of  the  death  of  either 
John  Baldwin  or  Catherine  0*Day  before  the 
testator,  or  at  any  time  before  he  or  she 
readied  the  age  of  majority,  the  share  of  the 
child  so  dying  in  all  of  the  property  devised 
or  bequeathed  to  them  should  go  to  the  sur- 
vivor of  said  children.  His  intention  could 
not  well  have  been  expressed  in  stronger  or 
more  certain  terms,  and  before  his  purpose 
should  be  thwarted  by  any  power  of  disposi- 
tion in  others  the  authority  to  dq  so  should 
be  expressed  in  equally  as  emphatic  and  un- 
ambiguous language.  It  is  clear  that  no 
such  power  is  expressly  given  to  Sue  I.  B. 
O'Day  or  E.  W.  Banister  by  the  clause  of 
the  will  quoted,  and  it  would  require  a  very 
strained  construction  of  the  language  used 
to  find  or  infer  any  such  power;  for  in  no 
event,  if  ever,  is  such  power  to  be  exercised 
unless  absolutely  necessary  or  unquestion- 
ably advisable,  but  that  such  real  estate, 
which  forms  a  part  of  the  estate  of  said  mi- 
nors, is  to  be  preserved  and  not  disposed  of 
except  under  the  circumstances  and  condi- 
tions which  we  have  indicated.  They  are 
designated  as  trustees,  and  each  of  them 
while  acting  as  such  is  vested  with  full 
power  to  manage  and  control  the  estates  of 
said  minors  until  their  respective  majority; 
but  there  wa«  no  intention  on  the  part  of 
the  testator  to  vest  the  title  to  the  land  in 
them,  or  to  confer  upon  them  the  power  to 
sell  it,  but  merely  to  look  after  it  and  to 
mana<re  and  control  it  for  said  minors.  To 
hold  otherwise  would  be  to  do  so  in  contra- 
vention of  the  provisions  of  the  will  and  the 
intention  of  the  testator,  and  in  violation  of 
tlie  provisions  of  the  statute  which  says  that 
"all  courts  and  others  concerned  in  the  exe- 
cution of  last  wills  shall  have  due  re<rard  to 
the  directions  of  the  will  and  the  true  intent 
and  meaning  of  the  testator  in  all  matters 
broupht  before  them."  Rev.  Stat.  IRIW.  5 
4650.  We  do  not  think  the  case  of  Gannon 
V.  Albright.  183  Mo.  238.  67  L.R.A.  07.  10r> 
Am.  St.  Ren.  471,  81  R.  W.  1162.  or  any  of 
the  cases  cited  by  the  guardian  ad  litem  of 
4L.R.A.(N.S.) 


Thomas  K.  O'Day,  which  announce  the  same 
doctrine,  are  controlling  in  the  case  at  bar, 
for  the  reason  that  in  those  cases  the  will'^ 
were  construed  as  giving  to  some  particular 
person  or  persons  express  power  to  sell  the 
lands,  while  to  construe  the  will  in  this  case 
as  conferring  absolute  power  upon  said  trus- 
tees to  convey  the  land  devised  to  said  Cath- 
erine O'Day  and  John  Baldwin  O'Day  would 
be  contrary  to  the  intent  and  will  of  the  tes- 
tator. 

Our    conclusion    is    that    the    judgment 
should  be  aBHrmed.    It  is  bo  ordered. 

All  concur. 


GEORGIA  SXTPREMS  COUST. 
AMANDA  MANN,  Plflf.  in  Err, 

V. 

STATE  OF  GEORGIA. 

(124  Ga.  760,  53  S.  E.  324.) 

Homicide — malice — ^jury. 

1.  In  the  trial  of  one  indicted  for  mur- 
der, where  the  evidence  adduced  to  estab- 
lish the  homicide  presents  two  conflicting 
theories  of  fact,  one  based  upon  circum- 
stances indicating  malice  and  the  other  upon 
warranted  inferences  which  negative  its  ex- 
istence, then  it  becomes  a  question  of  fact, 
to  be  decided  by  the  jury,  as  to  which  one  of 
these  inconsistent  theories  is  in  accord  with 
the  real  truth  of  the  occurrence. 

Same— burden  of  proof. 

2.  In  such  a  case  it  is  proper  to  charge 
the  jury  that  the  law  presumes  every  homi- 

Headnotes  by  Evans,  J. 


Case  Note. — ^Presumption  of  malice  from 
killing. — The  holdmg  in  Mann  v.  State 
seems  to  be  in  accord  with  the  prevailing 
rule  on  the  subject  of  presumption  of  mal- 
ice from  killing.  In  I'nited  States  v  Arm- 
strong, 2  Curt.  C.  C.  446,  Fed.  Cas.  No. 
14,467,  it  is  squarely  asserted  that  no  pre- 
sumption of  malice  arises  from  the  bare 
fact  of  killing.  As  will  be  seen  by  refer- 
ence to  Bowlby's  Wharton  on  Homicide.  §§ 
44,  99,  however,  the  common-law  rule,  as  as- 
serted in  Mackalley's  Case,  9  Coke,  67b,  and 
Reg.  V.  Mawgridge,  J.  Kelyng.  121,  that  the 
law  implies  malice  from  the  mere  fact  of  an 
intentional  killing,  has  been  asserted  re- 
peatedly and  without  qualification  by  many 
American  cases,  among  which  are  Murphv 
V.  People,  37  111.  447;  State  v.  Gillick.  7 
Towa,  287;  Hawthorne  v.  State,  58  Miss. 
778;  McDaniel  v.  State,  8  Smedes  &  M.  401, 
47  Am.  Dec.  93 ;  State  v.  Alexander,  30  S.  C. 
74,  14  Am.  St.  Rep.  879.  8  S.  E.  440:  Far- 
rer  v.  State,  42  Tex.  265:  M'Whirt's  ORse. 
3  Oratt.  594,  46  Am.  Dec.  196;  Ignited  States 
V.  Outerbridcre,  5  Sawy.  620,  Fed.  Cas.  Vo. 
15.978.  But.  by  reference  to  the  same 
source,  it  will  he  seen  that  by  the  weight  of 
modern  authority  this  rule    is   confined  to 
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cide  to  be  malicious  until  the  contrary  ap- 
pears from  circumstances  of  alleviation,  of 
excuse,  or  justification;  and  it  is  incumbent 
on  the  prisoner  to  make  out  such  circum- 
stances to  the  satisfaction  of  the  jury,  un- 
less they  appear  from  the  evidence  produced 
a^inst  him. 
Same— "malice"  defined. 

3.  Legal  malice  is  the  intent  unlawfully 
to  take  human  life  in  cases  where  the  law 
neither  mitigates  nor  justifies  the  killing. 
Properly  construed,  this  was  the  meaning 
of  the  charge  on  this  subject  given  by  the 
trial  judge. 

Same — "cooling  time" — ^jury. 

4.  The  charge  on  voluntary  manslaugh- 
ter submitted  to  the  jury  the  question  of 
what  WP8  "cooling"  time. 
Witness-T-discrediting. 

5.  A  witness  is  not  to  be  discredited  be- 
cause of  a  discrepancy  as  to  a  wholly  imma- 
terial matter.  The  charge  on  this  subject, 
while  not  strictly  accurate,  was  not  harm- 
ful to  the  defenaant. 

Instructions — argument  of  counseL 

6.  The  charge  complained  of  as  being 
too  restrictive  of  the  use  which  the  jury 
might  make  of  the  argument  of  counsel  is 
not  open  to  this  criticism.  The  jury  could 
hardly  have  understood,  from  the  charge 
given,  that  the  court  intended  them  to  re- 
ject any  impression  of  fact  made  on  their 
minds  by  a  discussion  of  the  evidence  by 
counseL 

Affirmance. 

7.  The  evidence  sustained  the  verdict, 
the  trial  judge  approved  it,  and  no  error  of 


law  was  committed  which  authorizes  a  va- 
cation of  the  verdict. 

(February  15,  1906.) 

Ijl  RROR  to  the  Superior  Court  for  Newton 
■^  County  to  review  a  judgment  convict- 
ing defendant  of  murder.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  J.  F.  Rogers,  R.  R.  Arnold,  and  H. 
0.  Fan  for  plaintifif  in  error, 

Messrs.  William  Schley  Howard  and  John 
C.  Hart,  Attorney  General,  for  the  State. 

Evans,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  error  was  tried  upon  an 
indictment  charging  her  with  the  murder 
of  Lee  Pitts,  ar.d  a  verdict  of  guilty,  with 
a  recommendation  to  mercy,  was  returned 
by  the  jury.  Thereupon  the  accused  made 
a  motion  for  a  new  trial,  which  was  over- 
ruled by  the  court,  and  she  excepted.  Aside 
from  the  complaint  that  the  evidence  did 
not  warrant  the  verdict,  the  motion  for  a 
new  trial,  as  amended  before  the  hearing 
thereon,  contained  six  assig  '.ments  of  error 
upon  the  charge  of  the  court. 

1.  The  court  charged  the  jury:  "When 
the  killing  is  proved  to  be  the  act  of  the 
defendant,  the  presumption  of  innocence 
with  which  he  enters  upon  the  trial  is  re- 
moved from  him,  and  the  burden  is  then 
upon  him  to  justify  or  mitigate  the  homi- 
cide; but,  as  before  charged,  the  evidence  to 


cases  in  which  the  fact  of  killing  appears 
unaccompanied  by  surrounding  circum- 
stances; where  the  facts  and  circumstances 
attending  a  homicide  are  disclosed  so  as  to 
warrant  a  conclusion  therefrom  as  one  of 
fact,  of  the  presence  or  absence  of  malice, 
no  presumption  arises  -from  the  killing. 
State  V.  Rochester,  72  S.  C.  194,  51  S.  E. 
685;  Raines  v.  State,  81  Miss.  489,  33  So.  19. 
If  the  attendant  circumstances  appear,  the 
character  of  the  killing  is  to  be  determined 
by  considering  them ;  and  it  is  not  a  matter 
of  presumption  which  operates  in  the  ab- 
sence of  explanatory  evidence,  but  one  for 
determination  from  the  circumstances 
shown  in  evidence;  and  it  is  not  material 
from  which  side  the  explanatory  evidence 
comes.  Among  the  cases  adopting  this  rule 
are  Boulden  v.  State,  102  Ala.  78,  15  So.  341; 
Hill  v.  People,  1  Colo.  436;  Futch  v.  State, 
90  Ga.  472,  16  S.  E.  102;  Farris  v.  Com.  14 
Bush,  362;  State  v.  Wright,  46  La.  Ann. 
1403,  16  So.  366;  Brown  v.  State,  9  Neb.  157, 
2  N.  W.  378;  Territory  v.  Lucero,  8  N.  M. 
543.  46  Pac.  18;  State  v.  Byrd,  121  N.  C.  684, 
28  S,  E.  353;  State  v.  Alexander,  swra;  Bry- 
ant V.  State,  7  Baxt.  67.  In  such  case  all 
the  facts  of  the  case,  taken  together,  are  to 
be  considered,  and  from  these  the  question 
is  to  be  decided  whether  the  slayer  acted 
maliciously.  Hicks  v.  State,  26  Fla.  536,  6 
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So.  441 ;  State  v.  McLaughlin,  149  Mo.  19, 
50  S.  W.  315;  Territory  v.  Lucero,  supra; 
Com.  v.  Green,  1  Ashm.  (Pa.)  289.  But,  while 
the  rule  as  thus  modified  permits  an  infer- 
ence of  malice  from  the  bare  fact  of  the  kil- 
ing,  and  while  the  inference  may  take  the 
place  of  proof  and  be  conclusive  in  the  ab- 
sence of  evidence  bearing  on  the  subject,  the 
inference  is  not  one  of  law;  it  is  to  be 
drawn  by  the  jury  as  a  matter  of  fact.  This 
was  held  in  Lane  v.  State,  85  Ala.  11,  4  So. 
730;  Keady  v.  People,  32  Colo.  57,  66  L.R.A. 
353,  74  Pac.  892;  Hicks  v.  State,  25  Fla.  543, 
6  So.  441;  and  Pointer  v.  United  States,  151 
U.  S.  396,  38  L.  ed.  208,  14  Sup.  Ct.  Rep.  410. 
As  stated,  in  substance,  in  Krchnavy  v. 
State,  43  Neb.  337,  61  N.  W.  628,  while  the 
jury  are  at  liberty  to  infer  an  intent  to  kill 
from  the  act  of  killing,  if  the  circumstances 
warrant  it,  they  are  under  no  legal  obliga- 
tion to  do  so,  the  test  being  one  of  logic 
rather  than  one  of  law.  The  question  is  one 
of  logic,  not  of  formal  law.  Small  v.  Com. 
91  Pa.  304. 

It  is  to  be  observed  that  the  inference 
and  presumption  here  referred  to  apply  to 
the  special  matter  of  malice  only,  and  that 
they  should  not  be  confused  with  general 
questions  of  presumptions  and  burden  of 
proof  aa  to  guilt  or  innocence. 
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do  this  may  be  found  in  the  evidence  of- 
fered by  the  state  to  prove  the  killing,  a« 
well  as  by  the  evidence  offered  by  the  de- 
fendant." Plaintiff  in  error  contends  that 
the  defendant's  statement  and  some  of  the 
circumstances  appearing  in  evidence  tend- 
ed to  show  that  the  homicide  was  acci- 
dental, and  it  was  error  to  charge  that,  if 
the  killing  was  proved  to  be  the  act  of  the 
defendant,  malice  would  be  presiuned  from 
the  factum  of  the  homicide.  Before  examin- 
ing the  prior  decisions  of  this  court  bearing 
on  this  assignment  of  error,  it  may  not  be 
unprofitable  to  briefly  advert  to  the  com- 
mon-law rule  on  this  subject.  Lord  Hale 
said:  "When  oife  voluntarily  kills  another 
without  any  provoication,  it  is  murder;  for 
the  law  presumes  it  to  be  malicious,  and 
that  he  is  hoatia  humani  generis"  1  Hale, 
P.  C.  455.  In  1  Hawkins,  P.  G.  chap.  31, 
ft  32,  it  is  decUred  that,  "whenever  it  ap- 
pears that  a  man  killed  another,  it  shall 
be  intended,  prima  facie,  that  he  did  it 
maliciously,  unless  he  can  make  out  the 
contrary,  by  showing  that  he  did  it  on  a 
sudden  provocation,"  etc.  Sir  Wm.  Black- 
stone,  in  his  Commentaries  (4  Bl.  Com. 
201),  said:  "We  may  take  it  for  a  general 
rule  that  all  homicide  is  malicious,  and,  of 
course,  amounts  to  murder,  unless  where 
justified,  excused,  or  alleviated  into  man- 
slaughter; and  all  these  circumstances  of 
justification,  excuse,  or  alleviation  it  is  in- 
cumbent upon  the  prisoner  to  make  out  to 
the  satisfaction  of  the  court  and  jury, — 
the  latter  of  whom  are  to  decide  whether 
the  circumstances  alleged  are  proved  to 
have  actually  existed;  the  former  how  far 
they  extend  to  take  away  or  mitigate  guilt.'* 
And  in  1  East,  P.  C.  224,  it  is  laid  down 
that,  "the  fact  of  killing  being  first  proved, 
the  law  presumes  it  to  have  been  founded 
in  malice,  unless  the  contrary  appear.  All 
the  circumstances  of  accident,  necessity,  or 
infirmity  are  to  be  satisfactorily  proved  by 
the  prisoner,  unless  they  arise  out  of  the 
evidence  produced  against  him."  Upon  the 
truth  of  these  facts,  so  alleged,  the  jury 
alone  are  to  decide;  but  whether,  taking 
them  to  be  true,  the  homicide  is  justified, 
excused,  or  alleviated,  is  matter  of  law, 
upon  which  the  jury  ought  to  be  guided  by 
direction  of  the  court.  Citations  of  similar 
import  from  common-law  authorities  might 
be  multiplied  ad  libitum.  These  various 
expressions  may  be  regarded  as  the  state- 
ment of  a  rule  of  evidence  to  the  effect  that, 
if  the  homicide  is  proved,  and  the  evi- 
dence adduced  to  establish  it  shows  neither 
mitigation  nor  justification,  malice  will  be 
presumed  from  the  proof  of  the  homicide; 
but  the  presumption  is  a  rebuttable  one, 
and  may  be  overcome  by  evidence  of  allevia- 
tion or  justification.  If  the  evidence  ad- 
4L.R.A.(N.S.) 


duced  to  establish  the  homicide  presents 
two  conflicting  inferences,  one  of  malice, 
and  the  other  an  absence  of  malice,  then  it 
becomes  a  question  of  fact,  to  be  decided 
by  the  jury,  as  to  which  aspect  of  the  evi- 
dence is  the  real  truth  of  the  occurrence. 
As  was  remarked  by  Mr.  Wharton,  the  ques- 
tion of  proving  malice  is  one  of  logic,  and 
not  of  formal  law.  2  Wharton,  Grim.  Law, 
ft  314.  Text  writers  generally  deal  with  the 
presumption  of  malice  arising  from  proof 
of  the  homicide  as  a  rule  of  evidence, 
rather  than  a  principle  of  substantive  law. 
See  1  Greenl.  Ev.  ft  34. 

The  first  discussion  of  the  subject  by 
this  court  appears  in  the  report  of  the  case 
of  Hudgins  v.  State,  2  Ga.  188.  In  com- 
menting on  the  sufficiency  of  the  evidence 
to  support  a  verdict  of  murder,  Lumpkin, 
J.,  said:  "The  law  presumes  every  homi- 
cide to  be  felonious  until  the  contrary  ap- 
pears, from  circumstances  of  alleviation,  of 
excuse,  or  justification;  and  it  is  incum- 
bent on  the  prisoner  to  make  out  such 
circumstances  to  the  satisfaction  of  the 
jury,  imless  they  arise  out  of  the  evidence 
produced  against  him."  No  question  was 
raised  as  to  what  would  be  an  appropriate 
charge  under  the  facts  of  that  case,  and  the 
discussion  was  limited  to  the  point  before 
the  court,  viz.,  the  quantum  of  evidence  nec- 
essary to  support  a  conviction  of  murder. 
The  point  was  up  in  like  manner  in  the  fol- 
lowing cases:  Roberts  ▼.  State,  3  Ga.  325; 
Choice  V.  State,  31  Ga.  424,  464;  Bird  v. 
State,  14  Ga.  64;  Wortham  v.  State,  70  Ga. 
336;  Cbhron  v.  btate,  20  Ga.  752.  In  Clarke 
V.  State,  35  Ga.  80,  the  court  held  that  an 
instruction  that  "when  a  homicide  is 
proved,  the  presumption  is  that  the  killing 
is  murder,  and  that  it  was  for  the  evidence 
to  show  justification  or  to  reduce  the  of- 
fense to  a  lower  grade,"  was  unobjection- 
able. A  similar  instruction  was  upheld  in 
the  following  cases:  Dozier  v.  State,  26 
Ga.  157;  Hill  v.  State,  41  Ga.  504;  Wilson 
V.  State,  69  Ga.  241 ;  Bell  v.  State,  69  Ga. 
752;  Marshall  v.  State,  74  Ga.  26;  Vann  t. 
State,  83  Ga.  44,  9  S.  E.  945;  Lewis  v 
State,  90  Ga.  95,  15  S.  E.  697;  Butler  r. 
State,  92  Ga.  601,  19  S.  E.  51;  Dorsey  ▼. 
State,  110  Ga.  333,  35  S.  E.  651;  Tuggle  t. 
State,  119  Ga.  969,  47  S.  E.  577;  Williford 
V.  State,  121  Ga.  173,  48  S.  E.  962;  Ander- 
son V.  State,  122  Ga.  175,  50  8.  E.  51.  An 
examination  of  the  facts  of  these  cases  will 
show  that  either  all  or  some  of  the  evi- 
dence offered  to  establish  the  homicide  dem- 
onstrated an  unprovoked  killing  withoat 
extenuation.  In  the  first  instance,  whea 
the  fact  of  a  voluntary  homicide  is  shown, 
unaccompanied  by  any  dreumstances  of  ex- 
cuse or  extenuation,  malice  is  presumed, 
and  the  court  may  so  charge.    Also,  where 
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the  homicide  is  established  by  evidence, 
M>me  of  which  excludes  any  inference  of 
alleviation,  while  mitigation  may  be  in- 
ferred from  some  of  the  circumstances,  it 
is  proper  to  instruct  the  jury  that  the  law 
presumes  malice  from  the  proof  of  the  kill- 
ing, unless  the  evidence  shows  alleviation 
or  justification,  and  leaVe  it  to  the  jury  to 
decide  the  issue  of  fact  as  to  whether  the 
killing  was  with  or  without  extenuating 
circumstances.  As  was  said  by  Simmons, 
J^  in  Vann's  Oase,  supra:  "If  the  proof 
that  shows  the  killing  itself  discloses  that 
it  was  done  without  malice,  of  course, 
the  presumption  does  not  exist;  but,  if  the 
accompanying  proof  does  not,  then  the 
burden  is  thrown  upon  the  defendant  to 
show  that  it  was  done  without  malice."  It 
is  not  incumbent  on  the  accused  to  prove  an 
absence  of  malice,  where  the  evidence  for 
the  prosecution  shows  facts  which  will  ex- 
cuse the  homicide  or  reduce  its  grade;  and 
it  has  been  held  to  be  error  to  charge  the 
jury  that,  if  the  defendant  ''struck  the 
fatal  blow  that  killed  deceased,  then  the 
law  imposed  on  him  the  obligation  to  show 
he  was  justified  in  so  doing,  and  makes  the 
killing  murder,  and  it  is  on  the  prisoner 
to  produce  evidence  of  justification  to  re- 
duce the  crime  to  manslaughter  or  justi- 
fiable homicide  if  he  could  by  proof." 
Crawford  t.  State,  12  Ga.  142;  Reid  v.  State, 
50  Ga.  556;  Perry  ▼.  State,  102  Ga.  366,  30 
S.  E.  003. 

In  Futch  ▼.  SUte,  00  Ga.  472,  16  S.  E. 
102,  there  appears  to  be  a  clear  recogni- 
tion of  the  principle  that  the  presumption 
arising  from  the  proof  or  odmission  of  a 
homicide  is  a  rule  of  evidence.  In  that  case 
the  accused,  in  his  statement  to  the  jury, 
admitted  that  he  had  killed  the  deceased, 
but  this  admission  was  accompanied  by  an 
explanation  which,  if  true,  would  negative 
malice.  There  was  also  evidence  of  an  ad- 
mission of  the  homicide,  made  by  the  ac- 
cused before  the  trial,  without  any  ac- 
companying explanation  which  would  justi- 
fy the  killing.  The  trial  judge  charged  that 
"it  is  a  law  of  this  state  that  when  a  per- 
son admits  a  homicide,  the  law  presumes 
that  homicide  to  be  murder,  and  the  burden 
is  cast  upon  the  defendant  to  show  the 
homicide  to  be  justifiable."  This  charge,  as 
applied  to  the  statement  of  the  defendant 
noade  on  the  trial,  was  held  to  be  error; 
but  this  court  expressly  held  that  the  in- 
struction was  correct  as  applied  to  the  ad- 
mission of  the  homicide,  made  by  the  de- 
fendant previous  to  the  trial.  This  de- 
cision was  followed  in  Perkins  v.  State,  124 
Ga.  6,  52  S.  E.  17.  There  the  only  admis- 
sion of  the  homicide  by  the  accused  was  in 
his  statement  to  the  jury,  and  it  was  ac- 
companied by  an  explanation  negativing 
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malice.  Accordingly,  it  was  held  error  to 
charge  that  "if,  in  the  progress  of  the  trial, 
it  shall  have  been  shown  at  any  time  or 
admitted  to  you  that  the  defendant  did 
kill  the  deceased,  as  charged  in  the  bill  of 
indictment,  that  then  the  law  presumes  the 
killing  to  be  murder,  and  that  presumption 
remains  and  exists  until,  from  the  evidence 
in  the  case,  it  be  shown  that  a  lower  grade 
of  homicide  than  murder  is  to  be  found 
against  him,  or  that  the  facts  and  circum- 
stances show  a  justifiable  homicide."  The 
vice  in  this  charge  consisted  in  the  instruc- 
tion that  murder  would  be  presumed  from 
the  admission  of  the  homicide,  made  by  the 
defendant  in  his  statement  to  the  jury, 
when  that  admission  was  coupled  with  an 
explanation  which  negatived  malice.  The 
principle  of  the  foregoing  decisions  was  ap- 
plied in  Green  v.  State,  124  Ga.  343,  52  S. 
E.  431,  wherein  it  was  recognized  that  it 
was  "a  well-established  rule  in  this  state 
that  where  a  killing  of  a  human  being  is 
proved,  and  the  evidence  adduced  to  estab- 
lish the  killing  does  not  show  circumstances 
of  justification  or  alleviation,  malice  will 
be  inferred.  But,  if  the  evidence  relied 
upon  by  the  state  to  show  the  killing  con- 
tains circumstances  of  alleviation  or  justifi- 
cation, the  burden  of  proving  that  the  crime 
was  murder  is  not  shifted."  The  charge 
given  in  that  case  was  held  to  be  inappli- 
cable, because  all  the  evidence  introduced 
to  establish  the  killing,  as  well  as  the  de- 
fendant's statement,  showed  mitigating  cir- 
cumstances. 

From  this  analysis  of  the  prior  adjudi- 
cations of  this  court,  we  conclude  that,  in  a 
case  where  .the  evidence  adduced  to  estab- 
lish the  homicide  presents  two  confiicting 
theories  of  fact,  one  based  upon  circum- 
stances indicating  malice,  and  the  other  up- 
on warranted  inferences  which  negative  its 
existence,  then  it  becomes  a  question  of 
fact,  to  be  decided  by  the  jury,  as  to  which 
one  of  these  inconsistent  theories  is  in 
accord  with  the  real  truth  of  the  occur- 
rence; and  in  such  a  case  it  is  proper  to 
charge  the  jury  as  was  done  in  this  case. 
The  witnesses  for  the  state  testified  to 
facts  which  excluded  all  idea  of  any  pal- 
liation, the  defendant's  evidence  showed 
mitigating  circumstances,  the  charge  of  the 
court  submitted  this  confiict  in  the  evi- 
dence to  the  jury,  and  they  were  told,  in 
substance,  that,  if  they  found  from  the 
evidence  that  the  homicide  was  without 
excuse  or  extenuation,  the  killing  would 
be  murder.  The  charge  was  correct  in  its 
statement  of  the  law,  and  was  applicable 
to  the  facts  of  the  case.  We  have  discussed 
this  question  at  length,  because  it  was 
doubted  by  counsel  for  the  state  that  the 
later  cases  of  Perkins  and  Green  were  in 
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line  with  the  older  adjudications,  and  per- 
mission was  granted  to  review  them.  Upon 
a  careful  examination  of  those  cases,  we 
are  of  the  opinion  that  they  do  not  conflict 
with  any  prior  decision,  but  are  in  entire 
harmony  with  all  previous  adjudications  on 
the  subject. 

Attack  was  made  on  another  excerpt  from 
the  charge,  substantially  like  the  one  under 
■discussion,  on  the  ground  that  an  instiuc- 
tion  that  the  grade  of  the  homicide  might 
be  reduced  below  that  of  murder  by  evidence 
offered  either  by  the  state  or  the  defendant 
was  too  restrictive,  inasmuch  as  the  jury 
would  have  the  right  to  reduce  the  killing 
from  murder,  if  there  was  a  lack  of  evi- 
dence, or  a  conflict  of  evidence,  or  the  wit- 
nesses were  not  credible.  From  what  has 
already  been  said  on  this  subject,  it  is  ap- 
pai>ent  that  this  exception  is  without  merit. 
In  every  case  the  corpus  delicti  must  be  es- 
tablished beyond  a  reasonable  doubt.  The 
jury  was  so  instructed  in  this  case.  If  the 
homicide  was  proved  beyond  a  reasonable 
-doubt,  and  if,  from  the  evidence  establishing 
the  homicide,  the  jury  found  no  facts  of  ex- 
tenuation, they  had  a  right  to  imply  a  felo- 
nious killing. 

2.  Complaint  is  made  of  the  definition  of 
malice  which  was  given  to  the  jury.  In  its 
charge  the  court  said:  "Legal  malice  is 
an  intent  unlawfully  to  take  away  the  life 
of  a  fellow  creature,  in  a  case  where  the 
law  would  neither  justify  nor  to  any  degree 
excuse  the  intention,  if  the  killing  should 
take  place  as  intended."  The  criticism  is 
that  this  charge  made  the  existence  of  legal 
malice  depend  upon  facts  which  would 
justify  or  excuse  the  intention,  whereas 
there  would  be  no  legal  malice  if,  under 
the  circumstances  of  the  case,  there  was 
mitigation  which  would  reduce  it  to  man- 
slaughter. Every  intentional  or  unjusti- 
fiable killing  is  not  necessarily  murder.  It 
may  be  manslaughter.  If  the  charge  is  to 
be  construed  as  defining  malice  to  be  an 
intent  unlawfully  to  take  human  life  under 
•circumstances  the  law  would  not  justify, 
then  it  was  erroneous.  Dowdy  v.  State, 
96  Ga.  659,  23  S.  E.  827.  But  this  is  not 
a  proper  construction  of  this  charge.  It 
does  not  stop  with  declaring  that  malice  im- 
plies an  intent  unlawfully  to  slay  under 
circumstances  affording  no  justification; 
but  it  goes  further,  "nor  to  any  degree  ex- 
cuse the  intention."  Unless  we  say  that 
this  last  phrase  amounts  to  nothing  more 
than  tautology,  the  exact  equivalent  of 
justification,  the  construction  contended  for 
cannot  be  placed  on  the  court's  language. 
The  language,  "nor  to  any  degree  excuse  the 
intention,"  fairly,  by  contrast,  should  be 
held  to  refer  to  mitigation,  and  the  charge 
to  convey  the  meaning  that  malice  ia  the 
4L.R.A.(N.S.) 


I  intent  to  take  human  life,  in  cases  where 
the  law  neither  mitigates  nor  justifies.  The 
definition  given  by  the  trial  judge  was 
taken  from  the  case  of  Taylor  v.  State,  105 
Ga.  746,  31  S.  £.  764,  where  it  was  admitted 
by  counsel  to  state  a  correct  principle  of 
law,  and  the  court  concurred  in  this  view. 
The  criticism  now  urged  was  not  made  in 
that  case.  See  also  Jones  v.  State,  29  Ga. 
607. 

3.  The  court  charged,  literally.  Penal 
Code  1895,  §  65,  defining  voluntary  man- 
slaughter. This  charge  is  attacked  because 
the  court  omitted  to  tell  the  jury  that  they 
were  the  judges  of  what  is  "cooling  time." 
This  assignment  is  without  merit,  for  the 
court,  in  a  subsequent  part  of  the  charge 
on  voluntary  manslaughter,  instructed  the 
jury  that  "what  is  known  in  law  as  'cool- 
ing time'  is  always  a  question  for  the  jury.** 

4.  Another  ground  of  the  motion  for  a 
new  trial  complains  of  the  following  charge: 
"When  an  apparent  discrepancy  exists  be- 
tween  the  testimony  of  the  different  wit- 
nesses, it  is  the  duty  of  the  jury  to  recon- 
cile the  whole  together,  if  it  can  be  done,  so 
as  not  to  impute  perjury  to  anyone.  When 
witnesses  agree  as  to  the  important  facts 
testified  to,  alight  discrepancies  in  the  col- 
lateral attendant  facts  afford  no  groujid  to 
discredit  them."  The  error  alleged  is  the 
invasion  of  the  province  of  the  jury  by  the 
court,  in  that  it  was  for  the  jury  to  say 
what  discrepancies  in  the  testimony  of  a 
witness  should  diacredit  him.  This  instruc- 
tion was  in  the  language  of  a  charge  de- 
livered in  the  case  of  Cobb  v.  State,  27  Ga. 
685,  of  which  the  court  said,  at  page  699: 
"We  perceive  no  error  in  the  charge  of  the 
court  in  laying  down  the  rule  for  reconcil- 
ing conflicting  evidence."  Unquestionably 
the  court  must  have  considered  the  phrase, 
"slight  discrepancies  in  the  collateral  at- 
tendant facts,"  equivalent  to  "immaterial 
matters."  So  construed,  the  charge  was  not 
objectionable,  because  a  witness  is  not  to 
be  discredited  simply  for  the  reason  that 
his  testimony  concerning  a  wholly  im- 
material matter  may  not  be  in  accord  with 
the  truth.  Civil  Code  1895,  §  6295.  We 
doubt  the  correctness  of  the  ruling  in  Cobb*3 
Case  on  this  subject,  but  do  not  think  the 
instruction,  even  if  erroneous,  ground  for 
a  new  trial  in  the  present  case.  The  only 
variance  between  the  state's  witnesses  was 
upon  an  immaterial  matter,  and  we  are  of 
the  opinion  that  a  verdict  so  strongly  sup- 
ported by  evidence  as  this  one  is  should 
not  be  disturbed  because  of  a  verbal  in- 
accuracy which,  under  the  facts,  was  not 
harmful  to  the  accused. 

5.  The  last  ground  of  the  motion  com- 
plains of  the  charge:  "The  jury  cannot  act 
upon  their  private  or  personal  knowledge  of 
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the  question  at  issue.  You  try  the  case 
from  what  you  hear  from  this  stand,  and 
from  the  law  applicable  thereto,  using  the 
argument  of  counsel  to  assist  you  in  under- 
standing the  law  as  applicable  to  the  evi- 
dence." It  is  eounsers  contention  that  the 
court  restricted  the  use  of  the  argument  by 
the  jurj'.  When  the  judge  was  giving  them 
this  instruction,  the  evidence  had  all  been 
delivered,  and  the  case  fully  argued  by 
counsel.  Presumably  the  case  was  dis- 
cussed by  counsel  with  reference  to  the  ap- 
plication of  the  facts  to  the  law  of  the  case. 
The  burden  of  this  instruction  was  a  caution 
to  the  jury  to  try  the  case  on  the  evidence 
and  the  law,  and  not  to  act  upon  their 
personal  knowledge  of  the  facts.  The  jury 
could  hardly  have  understood,  from  this 
charge,  that  the  court  intended  them  to  re- 
ject any  impressions  of  fact  made  on  their 
minds  by  a  fair  and  full  discussion  of  the 
evidence  by  counsel.  We  see  no  error  in 
this  charge  which  requires  a  new  trial. 

6.  A  strong  case  of  murder  was  made  out 
by  the  state's  evidemse,  the  trial  judge  ap- 
proved the  verdict,  and  we  do  not  think  any 
error  of  law  was  committed  which  au- 
thorizes a  vacation  of  the  verdict. 

Judgment  affirmed. 

All  the  Justices  concur. 
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APPEAL  OF  BERTHA  HARTON  ORR. 

(213  Pa.  499,  62  Atl.  1068.) 

Benefit  certificate— legal  representatives. 

1.  A    contract    by    a    mutual    benefit 
society,  having  charter  power  to  pay  sums 


to  the  family  and  heirs  of  deceased  mem- 
bers, to  pay  to  his  "legal  representatives," 
will  be  construed  to  mean  his  "heirs." 
Same — amendment  of  charter. 

2.  The  retention  of  a  mutual  benefit 
certificate  payable  to  the  "legal  represent- 
atives'* of  the  member,  which,  because  of 
lack  of  authority  in  the  society  to  provide 
otherwise,  must  be  construed  as  heirs,  after 
the  amendment  of  the  charter  so  as  to  per- 
mit a  payment  to  assigns,  without  any  at- 
tempt to*  change  the  beneficiary  according 
to  the  rules  of  the  order  and  the  execution 
of  a  will  in  favor  of  an  assign,  will  not  de- 
prive the  heirs  of  the  right  to  the  fund  on 
the  theory  that  the  amendment  restored  to 
the  words  ''legal  representatives"  their  pri- 
mary meaning. 

(January  2,  1906.) 

A  PPEAL  by  Bertha  Harton  Orr  from  a 
^  decree  of  the  Orphans'  Court  for  Alle- 
gheny County  dismissing  exceptions  to  a  set- 
tlement of  the  account  of  the  executor  of 
G.  Bruce  Harton,  deceased.    Affirmed. 

The  facts  are  stated  in  the  opinon. 

Messrs.  Lazear  &  Orr,  for  appellants: 

The  beneficiary  has  ordinarily  no  vested 
interest  in  the  beneficial  certificate.  ^ 

Heasley  v.  Heasley,  191  Pa.  539,  43  Atl. 
364. 

No  application  was  needed  to  change  the 
beneficiaries,  because  the  original  certificates 
naming  "legal  representatives"  answered  the 
same  purpose,  and  obviated  the  necessity  for 
such  application. 

Marsh  v.  Supreme  Council  A.  L.  of  H.  149 
Mass.  512,  4  L.R.A.  382,  21  N.  E.  1070; 
Richmond  v.  Johnson,  28  Minn.  447,  10  N. 
W.  696;  Masonic  Mut.  Ben.  Soc  v.  Burk- 
hart,  110  Ind.  189,  10  N.  E.  79,  11  N.  E.  449; 
Durian  v.  Central  Verein,  7  Daly,  168. 

Unless  the  words  of  the  charter  are  clearly 
prohibitive  or  restrictive,  the  contract  must 
be  carried  out  as  it  was  made. 


Case  Note. — ^Insurance;  right  to  change 
beneficiary  by  will, — It  seems  to  be  a  settled 
rule  that  the  assured  in  an  ordinary  life- 
insurance  policy  cannot,  by  his  will,  change 
the  beneficiary  designated  in  the  policy. 

Thus,  in  Virgin  v.  Marwick,  97  Me.  578,  55 
Atl.  620,  it  wns  held  that  the  right  to  the 
proceeds  of  a  life-insurance  policy  is  a  right 
so  vested  in  the  beneficiarv  that  it  cannot 
be  altered  or  taken  away  by  the  will  of  the 
insured. 

In  Wilmaser  v.  Continental  L.  Ins.  Co.  66 
Iowa,  417,  55  Am.  Rep.  277,  23  N.  W.  903, 
it  was  held  that  the  insurance  company's 
promise  to  pay  the  amount  of  the  policy 
to  a  named  beneficiary  was  a  material  part 
of  the  contract,  and  therefore  the  will  of 
the  insured  could  not  have  the  effect  to  niter 
the  contract  and  make  it  payable  to  another 
than  the  beneficiary  named,  because  neither 
4L.R.A.(N.8.) 


of  the  parties  to  the  agreement  could 
change  the  undertakings  of  the  other  with- 
out his  consent. 

In  Gould  V.  Emerson,  99  Mass.  154,  96  Am. 
Dec.  720,  the  policy  was  payable  to  the  in- 
sured's wife  and  children  in  accordance  with 
Mass.  Gen.  Stat.  chap.  58,  §  62,  providing 
that  a  policy  of  insurance  on  the  life  of  any 
person  for  the  benefit  of  any  married  wom- 
an shall  inure  to  her  separate  use  and  bene- 
fit and  that  of  her  children ;  and  it  was  held 
that  this  statute  restrained  him  from  revok- 
ing the  trust  which  he  had  thus  cresited, 
and,  therefore,  his  will  could  not  affect  the 
construction  of  the  policy  or  the  distribu- 
tion of  the  proceeds  thereof. 

In  Ruppert  v.  Union  Mut.  Ins.  Co.  7 
Robt.  155,  it  was  held  that  where  one  had 
caused  his  life  to  be  insured  by  an  insurance 
company  whose  charter  permitted  it  to  issue 
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Donithen  v.  Independent  Order  of  Fores- 
ters, 200  Pa.  170,  58  Atl.  142. 

The  words  "legal  representatives/'  de- 
scriptive of  the  beneficiaries  in  the  certifi- 
cate, mean,  in  this  case,  executors. 

Northwestern  Masonic  Aid  Asso.  y.  Jones, 
154  Pa.  St.  99,  35  Am.  St.  Rep.  810,  26  Atl. 
253;  Day  v.  New  England  L.  Ins.  Co.  Ill 
Pa.  507,  56  Am.  Rep.  297,  4  Atl.  748;  Ken- 
nedy's Estate,  2  W.  N.  C.  492;  Osbom  v. 
First  Nat.  Bank,  175  Pa.  494,  34  Atl.  858. 

Mr.  George  M.  Harton,  for  appellee: 

The  will  does  not  affect  the  case,  because, 
under  the  law,  the  member  had  no  vested 
interest  in  the  fund;  it  was  no  part  of  his 
estate,  and  he  could  not  dispose  of  it  by  will. 

Arthur  v.  Odd  Fellows'  Beneficial  Asso. 
29  Ohio  St.  557;  Northwestern  Masonic  Aid 
Asso.  V.  Jones,  154  Pa.  99,  35  Am.  St  Rep. 
810,  26  Atl.  253;  1  Bacon,  Ben.  Soc.  3d  ed.  f 


237;  Daniels  ▼.  Pratt,  143  Mass.  216,  10  X. 
E.  166;  Supreme  Council  A.  L.  of  H.  v. 
Perry,  140  Mass.  580,  5  N.  E.  634;  Union 
Mut.  Asso.  V.  Montgomery,  70  Mich.  587,  14 
Am.  St.  Rep.  519,  38  N.  W.  588;  Beatty's 
Appeal,  122  Pa.  428,  15  AtL  861. 

As  the  association  has  prescribed  the  form 
for  change  of  beneficiary,  that  form  must  be 
pursued;  otherwise  no  change  can  take  place. 

Masonic  Mut.  Asso.  v.  Jones,  154  Pa.  108, 
26  Atl.  256;  VoUman's  Appeal,  92  Pa.  50; 
Brown  v.  Ancient  Order  of  U.  W.  208  Pa. 
101,  57  Atl.  176. 

Only  persons  coming  within  the  daas 
"family"  or  "heirs"  can  participate  in  the 
fund. 

State  ez  rel.  Atty.  Gen.  v.  Central  Ohio 
Mut  Relief  Asso.  29  Ohio  St  406;  FodeU  v. 
Miller,  193  Pa.  570,  44  Atl.  919. 

There  was  no  power  in  beneficial  organisa- 


policies  of  insurance  upon  the  life  of  any 
person  for  the  benefit  of  axiy  designated 
woman,  minor,  or  minors,  which  should  inure 
to  the  benefit  of  such  designated  person  or 
persons  independently  of  the  assured  as 
well  as  his  or  her  creditors;  and  the  policy 
of  insurance  so  issued  declared  the  same  1x> 
be  "for  the  sole  and  separate  use  and  bene- 
fit of  his  three  children,"  naming  them, — ^he 
could  not  afterwards,  by  will,  give  and  de- 
vise the  policy  to  his  executors. 

The  decisions  as  to  the  right  of  members 
of  benefit  societies  or  benevolent  associa- 
tions thus  to  effect  a  change  in  beneficiaries 
are  not  harmonious.  This  can  be  attributed 
in  part  to  the  difference  in  the  wording  of 
the  benefit  certificates,  and  to  the  dissimi- 
larity of  the  by-laws  and  constitutions  of 
such  organizations. 

Speaking  with  reference  to  the  essential 
differences  between  certificates  of  mutual 
benefit  associations  and  ordinary  contracts 
of  life  insurance,  it  was  said  in  Holland  ▼. 
Taylor,  111  Ind.  121,  12  N.  E.  116:  "For 
many,  and,  indeed,  for  most,  purposes,  mu- 
tual benefit  associations  are  insurance  com- 
panies, and  the  certificates  issued  by  them 
are  policies  of  life  insurance  governed  by 
the  rules  of  law  applicable  to  such  policies. 
There  are,  however,  some  essential  differ- 
ences usually  existing  between  the  contracts 
evidenced  by  such  certificates  and  the  ordi- 
nary contract  of  life  insurance.  .  .  .  The 
most  usual  difference  is  the  power  on 
the  part  of  the  assured  in  mutual  benefit 
associations  to  change  the  beneficiary.  But, 
as  in  either  case  the  rights  of  the  beneficiary 
are  dependent  upon  and  fixed  by  the  con- 
tract between  the  assured  and  the  company 
or  association,  there  seems  to  be  no  reason 
why  the  assured  should  have  any  greater 
power  to  change  the  beneficiary  in  one  case 
than  in  the  other,  except  as  that  power  may 
be  inherent  in  the  nature  of  the  association, 
or  is  reserved  to  him  by  the  constitution, 
or  by  the  laws  of  the  association,  or  by  the 
terms  of  the  certificate." 

In  Woodruff  v.  Tilman,  112  Mich.  188,  70 
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N.  W.  420,  it  was  said  that  certificates  of 
mutual  benefit  associations  partake  of  the 
nature  of  testamentary  dispositions  of  prop- 
erty, and,  unless  prohibited  by  the  rules  of 
the  association,  may  be  disposed  of  by  will; 
and,  therefore,  it  was  held  that  the  insured 
member  could  charge  his  beneficiary  with 
the  payment  of  a  particular  debt  out  of  the 
insurance  money,  or,  in  other  words,  he 
oould  change  his  beneficiary  as  to  a  portkm 
of  the  insurance. 

But  in  MoQure  ▼.  Johnson,  56  Iowa,  020, 
10  N.  W.  217,  upon  a  similar  state  of  facts, 
it  was  held  that  this  could  not  be  done. 

Wbere  no  provision  is  made  in  the  char- 
ter of  a  mutual  benefit  societv  as  to  the 
designation  of  a  beneficiary,  or  change  there- 
of, a  beneficiary  has  no  vested  interest  in  a 
benefit  certificate  until  the  death  of  the  in- 
sured member.  The  fact  that  the  first  bene- 
ficiary paid  the  assessments  and  has  po.<- 
session  of  the  certificate  does  not  deprive 
the  member  of  his  right  to  change  the  bene- 
ficiary by  his  will.  Masonic  Benev.  Asso. 
V.  Bunch,  109  Mo.  560,  19  S.  W.  25.  In  this 
case  the  court  said:  "There  is  a  marked 
distinction  between  an  ordinary  policy  of 
life  insurance  and  a  certificate  of  member- 
ship in  a  benevolent  society.  In  the  former 
the  beneficiary's  interest  fs  a  vested  right 
immediately  upon  the  issuini?  of  the  policy, 
whereas  in  a  benevolent  society,  like  plain- 
tiff, the  beneficiary  has  no  vested  right  in 
the  certificate  before  the  death  of  the  mem- 
ber on  whose  account  it  was  issued,  and 
the  member  may  change  the  beneficiary 
without  the  consent  of  the  beneficiary." 

In  Supreme  Council  C.  M.  B.  A.  v.  Priest, 
46  Mich-  429,  9  N.  W.  481,  the  rules  of  the 
association  provided  that  the  fund  on  the 
death  of  the  member  should  be  paid  to  the 
person  or  persons  last  named  by  him  and  en- 
tered by  nis  order  on  the  will  book  of  the 
association.  The  assured  did  this,  reserving 
full  right  to  make  a  different  disposition, 
which  he  afterwards  attempted  to  do  by  an 
ordinary  will.  It  did  not  appear  that  there 
was  anything  in  the  act  under  which  the 
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tions  to  issue  certificates  payable  to  other 
than  the  family  or  heirs. 

State  ex  rel.  Atty.  Gen.  v.  Central  Ohio 
Mut.  Relief  Asso.  29  Ohio  St.  405 ;  State  v. 
Standard  Life  Asso.  38  Ohio  St.  281 ;  State 
ex  rel.  Atty.  Gen.  v.  People's  Mut.  Ben.  Asso. 
42  Ohio  St.  679;  National  Mut.  Aid  Asso. 
V-  Gonser,  43  Ohio  St.  1,  1  N.  E.  11;  Su- 
preme Council,  C.  B.  L.  ▼.  McGinness,  59 
Ohio  St.  531,  53  N.  E.  54;  State  v.  Moore, 
38  Ohio  St.  7;  Sargent  v.  Supreme  Lodge, 
K.  of  H.  158  Mass.  657,  33  N.  E.  650. 

In  order  to  preserve  the  contract,  the 
words  ''legal  representatives"  have  been  held 
to  be  broad  enough  to  include  heirs  or  next 
of  kin,  which  construction  should  hold  here. 

Bishop  V.  Grand  Lodge,  E.  O.  of  M.  A.  112 
N.  Y.  628,  20  N.  £.  562;  Mutual  Life  Ins. 
Co.  V.  Armstrong,  117  U.  S.  597,  29  L.  ed. 
997,  6  Sup.  Ct.  Rep.  877;  Duncan  v.  Walker, 


1  Yeates,  220;  Casey  v.  Lockwood,  24  R.  I. 
72,  52  Atl.  804;  Gutridge  v.  Vanatta,  27 
Ohio  St.  366;  Northwestern  Masonic  Aid 
Asso.  V.  Jones,  supra;  Masonic  Mut.  Asso. 
V.  Jones,  154  Pa.  St.  107,  26  Atl.  255 ;  Com- 
ly's  Estate,  136  Pa.  153,  20  Atl.  397;  Os- 
born  V.  First  Nat.  Bank,  175  Pa.  498,  34  Atl. 
858;  Rankin's  Estate,  13  Pa.  Co.  Ct.  617; 
Ringwalt  v.  Ringwalt,  4  Pennyp.  276;  Ral- 
ston V.  Wain,  44  Pa.  279. 

Stewart,  J.,  delivered  the  opinion  of  the 
court: 

G.  Bruce  Harton,  a  resident  of  Allegheny 
county,  in  this  state,  was  the  holder  of  a 
beneficial  certificate  issued  by  the  Knights 
Templar  &  Masonic  Mutual  Aid  Society  in 
the  sum  of  $5,000,  payable  to  bis  legal  rep- 
redentatives.  He  died  February  20,  1904,  un- 
married, and  without  issue.    By  his  will  he 


association  was  organized,  or  in  its  rules, 
which  would  deprive  a  member  of  his  right 
and  power  of  disposing  of  the  fund  by  last 
will  and  testament  in  the  ordinary  manner. 
It  was  held  that  the  will  operated  as  a  rev- 
ocation of  the  previous  disposition.  The 
court  said:  **Very  clear  and  binding  pro- 
visions must  be  shown  to  deprive  a  person 
of  the  right  given  him  by  the  laws  of  the 
land  to  £spo8e  of  such  a  fund  by  his  last 
wilL" 

In  Supreme  Council  A.  L.  of  H.  v.  Perry, 
140  Mass.  380,  5  N.  E.  634,  the  statute  under 
which  the  corporation  was  organized  gave 
it  authority  to  provide  for  the  widow,  or- 
phans, or  other  persons  dependent  upon  de- 
oeaaed  members;  and  further  provided  that 
the  fimd  should  not  be  liable  to  attachment. 
The  court  said:  "The  claim  that  the  fund 
is  subject  to  disposition  by  will  appears  to 
be  contrary  to  tne  scheme  projected  by  the 
statute.  If  the  fund  were  subject  to  testa- 
mentary bequest,  then,  upon  the  decease  of 
the  member,  it  might  go  into  the  hands  of 
his  executor  or  the  administrator  of  his  es- 
tate, and  become  assets  thereof,  liable  to  be 
swallowed  up  by  the  creditors." 

In  Daniels  v.  Pratt,  143  Mass.  216,  10  N. 
E.  166,  it  was  held  that  where  by-laws  of 
the  association  provide  that  no  change  of 
beneficiary  shall  be  made  without  the  con- 
sent and  approval  of  the  directors,  the  last 
will  of  a  member,  not  approved  by  the  direc- 
tors before  his  death,  does  not  effect  a  valid 
change. 

But  in  Raub  v.  Masonic  Mut.  Relief  Asso. 
3  Mackey,  68,  where  the  object  of  the  asso- 
ciation as  declared  by  its  charter  was  "to 
provide  and  maintain  a  fund  for  the  benefit 
of  the  widow,  orphans,  heir,  assignee,  or 
legatee,  of  a  deceased  member;"  and  in  his 
application  for  membership  the  member  di- 
rected that  the  fund  be  paid  to  his  sister, 
•'unless  I  should  hereafter  otherwise  direct," 
— it  was  held  that  he  could  chanjye  his  ben- 
eficiary by  will  without  the  knowledge  of 
the  association,  althouerh  one  of  the  by-laws 
provided  "that  no  change  of  beneficiary  can 
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be  made  or  recognized  until  submitted  to 
and  approved  by  the  board  of  directors;" 
because  the  right  to  designate  the  benefi- 
ciary by  will  was  fully  and  completely  rec- 
ognized by  the  charter,  and  the  by-law 
which  attempted  to  cut  it  off  was  inopera- 
tive. 

In  High  Court  C.  O.  of  F.  v.  Malloy,  169 
HI.  58,  48  N.  E.  392,  it  was  held  that  upon 
the  death  of  the  beneficiary  the  assured 
was  authorized  to  direct  by  will  the  dispo- 
sition of  the  fund,  where  a  by-law  of  the 
mutual  benefit  order  provided:  **In  the 
event  of  the  death  of  all  the  beneficiaries 
designated  by  the  member  in  accordance 
with  the  laws  of  the  order,  before  the  de- 
cease of  such  member,  if  he  shall  have  made 
no  other  or  further  disposition  thereof,  the 
benefit  shall  be  paid"  to  certain  designated 
persons. 

But  in  Olmstead  ▼.  Masonic  Mut.  Ben. 
Soc.  37  Kan.  93,  14  Pac.  449,  there  was  no 
such  by-law  as  in  the  preceding  case;  and  it 
was  held  that,  where  a  benefit  certificate 
was  made  payable  to  the  assured's  wife  or 
her  legal  representative,  and  she  died  dur- 
ing his  lifetime,  a  will  made  bj  the  assured 
could  not  divert  the  fund  from  the  heirs  of 
his  deceased  wife.  This  decision,  nowever, 
was  upon  the  ground  that  §  76,  chap.  93, 
Laws  1871,  prescribing  the  manner  in  which 
an  insured  person  may,  upon  the  death  of 
the  designated  beneficiary,  compel  an  insur- 
ance company  to  take  up  and  cancel  the  pol- 
icy and  issue  a  new  one  payable  to  another 
nominated  beneficiary,  is  applicable  to  bene- 
ficiary societies,  and  furnishes  the  exclusive 
method  of  diverting  the  fund.  The  court 
conceded,  for  the  purposes  of  the  argument, 
that  the  general  rule  which  regards  the 
rights  of  beneficiaries  as  vested  when  the 
policy  is  taken  out,  is  not  applicable  to  cer- 
tificates of  co-operative  insurance;  but  said 
that  in  any  case  a  change  could  not  be 
made,  except  with  the  consent  of  the  society 
and  in  conformity  with  its  rules  and  regula- 
tions. 

This  last  statement  appears  to  embody  a 
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gave  the  residue  of  his  estate,  "together  with 
moneys  due  from  life  insurance/'  share  and 
share  alike,  to  his  sister,  Mrs.  William  M. 
Orr,  and  his  niece,  Margaret  Fertig.  A  con- 
troversy having  arisen  with  respect  to  the 
fund  between  these  residuary  legatees  and 
the  heirs  at  law,  it  was  agreed  that  the  fund 
should  be  paid  over  to  the  executor  of  the 
will,  and  the  rights  of  the  parties  with  re- 
spect thereto  should  be  determined  on  the 
audit  of  the  executor's  account.  It  resulted 
in  an  award  of  the  fund  to  the  heirs  at  law, 
and  the  residuary  legatees  have  taken  this 
appeal  from  the  decree. 

The  relation  between  Barton  and  the  as- 
sociation was  contractual,  and  the  contract 
is  to  be  interpreted  in  the  light  of  conditions 
existing  when  it  was  entered  into.  The  as- 
sociation was  a  beneficial  society  organized 
under  the  laws  of  the  state  of  Ohio.  The 
act  authorizing  associations  of  this  charac- 
ter expressly  indicates  the  purpose  and  ob- 
jects of  the  same,  and  to  this  extent  places, 
a  limitation  upon  their  powers  and  privileges. 


The  purpose  and  objects,  as  expressed  by  tbt>- 
act,  are  '*for  the  mutual  protection  and  re- 
lief of  the  members,  and  for  the  payment  of 
stipulated  sums  of  money  to  the  family  or 
heirs  of  the  deceased  members  of  such  asso- 
ciation." The  contract  with  Harton  was  to 
pay  "his  legal  representatives"  the  sum  of 
$5,000.  If  we  are  to  accept  this  designation 
of  beneficiaries  as  meaning  what  the  word< 
used  in  their  primary  sense  imply, — execu- 
tors or  administrators, — ^it  would  result  that 
the  association  had  contracted  to  do  some- 
thing outside  of  its  powers.  Such  construc- 
tion is  always  to  be  avoided  where  there  is 
a  secondary  sense  which  would  make  the 
contract  conform  to  law.  The  law  does  not 
presume  that  parties  to  a  contract  in 
tended  by  it  the  accomplishment  of 
an  illegal  object,  but,  on  the  contrary, 
every  presumption  is  allowed  in  favo- 
of  a  legal  purpose;  and  so  it  is  that, 
when  words  arq  susceptible  of  two  dilTerent 
senses,  they  are  to  be  understood  as  to  have 
a  legal  and  actual  operation,  not  by  way  of 


general  rule;  and  so  it  is  held  that,  if  the 
l)y-laws  point  out  the  mode  in  which  the 
beneficiary  may  be  changed,  another  bene- 
ficiary can  be  substituted  only  in  the  man- 
ner provided,  and  an  attempt  of  the  assured 
to  dispose  of  the  fund  by  will  is  wholly  in- 
rfTectual.  Renk  v.  Herrman  Lodge,  2  Dem. 
409.  In  this  case  the  objection  to  the  at- 
tempted disposition  of  the  fund  by  will  was 
raised  by  the  society.  However,  in  Holland 
v.  Taylor,  111  Ind.  121,  12  N.  E.  116;  Ste- 
phenson V.  Stephenson,  64  Iowa,  534.  21  N. 
W.  19;  McCarthy  v.  Supreme  Lodge  N.  E.  O. 
of  P.  163  Mass.  314,  11  L.R.A.  144,  25  Am. 
St.  Rep.  637,  26  N.  E.  866;  and  Fink  v.  Fink, 
171  N.  Y.  616,  64  N.  E.  606,— the  contest 
was  between  the  claimants  under  the  will 
and  the  beneficiariee  named  in  the  certif- 
icate. The  objection  to  the  manner  of  thf 
attempted  ^change  was  not  made  by  the  as- 
sociation, and,  nevertheless,  the  foregoing 
rule  was  applied.  But  the  following  cases 
appear  to  be  opposed  to  this  rule: 

Although  the  by-laws  of  a  benevolent  or- 
der point  out  the  manner  of  change  in  the 
beneficiary,  it  was  held  in  Splawn  v.  Chew, 
60  Tex.  532,  that  this  provision  was  for  the 
benefit  and  protection  of  the  company, 
which  might  be  insisted  upon  or  waived,  at 
its  election ;  and  a  change  could  be  fully  ef- 
fected by  the  member's  will  where  it  made 
no  objection  to  the  manner  of  the  change. 

And  in  Kepler  v.  Supreme  Lodjre,  K.  of  H. 
45  Hun,  274,  10  N.  Y.  Supp.  383,  the  consti- 
tution of  the  lodtje  provided,  inter  alia: 
"In  the  event  of  the  death  of  all  the  bene- 
ficiaries designated  by  the  member  before 
the  decease  of  such  member,  if  he  shall  make 
no  other  disposition  thereof  the  benefit  shall 
be  paid  to  the  heirs,"  etc.  The  designated 
beneficiary,  the  wife  of  the  member,  died. 
No  ch^^nge  was  made  in  the  certificate,  but, 
by  will,  which  did  not  specifically  mention 
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the  insurance  fund,  the  insured  left  all  his 
property  to  his  stepdaughter.  The  will  was 
immediately  delivered  to,  and  kept  by.  oiu» 
of  the  principal  officers  of  the  lodge,  and  the 
insured  told  the  reporter  of  the  lodge  about 
the  will,  and  that  the  fund  was  to  go  to  hi* 
stepdaughter.  Neither  of  these  officers  made 
any  report  to  the  lodge  with  reference  to 
the  will.  It  was  held  that  the  delivery  of 
the  will  to  the  proper  oflftcer  of  the  lodge, 
and  the  contemporaneous  statements  made 
by  the  assured  to  the  reporter  of  the  lodge, 
and  the  retention  of  the  will  by  the  lodge 
without  any  objection  to  the  form  or  man- 
ner of  designation,  constituted  a  waiver  of 
any  defect  or  irregularity  in  such  designa- 
tion or  disposition,  and  the  stepdaughter 
was  entitled  to  the  fund. 

In  Schardt  v.  Schardt,  100  Tenn.  276,  46 
S.  W.  340,  however,  the  court,  while  holding 
that  the  beneficiary  named  in  the  second 
policy  issued  by  a  benefit  association  could 
not  object  that  the  surrender  of  that  policy 
and  the  issuance  of  a  third  one  payable  to 
another  beneficiary  was  not  in  conformity 
with  the  rules  and  by-laws  of  the  order,  the 
order  having  waived  its  requirements  in  that 
respect  and  standing  indifferent  between  the 
parties,  nevertheless  said,  in  reply  to  the 
contention  that  the  policy  had  been  dis- 
posed of  by  will,  that  it  did  not  and  could 
not  pass  by  the  will,  but  only  according  to 
its  terms  and  provisions. 

In  Grand  Lodge,  A.  O.  U.  W.  v.  Noll,  !X) 
Mich.  37,  16  L.R.A.  360.  30  Am.  St.  Rep.  419. 
51  N.  \\\  268,  it  was  held  that^  where  the 
benefit  certificate  was  lost  or  mislaid  with 
out  fault  of  the  assured,  so  that  it  was  im- 
possible for  him  to  change  the  beneficiary 
in  the  manner  prescribed  by  the  by-laws, 
equity  would  recognize  the  insured's  be- 
quest of  the  insurance  money  to  another. 
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concession  or  correction,  but  as  the  true  in- 
terpretation of  the  governing  purpose  of  the 
parties.  The  rule  thus  stated  is  one  of  many 
used  to  discover  the  intention  of  the  parties, 
which  is  always  allowed  to  govern  when  as- 
certained. The  rule  imposes  no  intention, 
but  seeks  to  discover  the  true  one.  The 
words  "legal  representatives"  have  a  sec- 
ondary sense,  well  recognized,  which  har- 
monizes entirely  with  the  purposes  and  ob- 
jects of  the  association.  The  instances  are 
not  few  in  which  they  have  been  held  to 
mean  heirs  at  law.  "The  terms  'legal  rep- 
resentatives,' 'personal  representatives,'  etc., 
are  often  used  in  statutes  and  instruments 
of  writing  in  a  broader  sense,  so  as  to  in- 
clude all  persons  who  stand  in  place  of  or 
represent  the  interest  of  another,  either  by 
his  act  or  operation  of  law."  18  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  814.  "The  word 
Vepresentatives'  may  mean  next  of  kin  or  de- 
scendants or  executors  or  administrators,  ac- 
cording as  the  intention  of  the  testator  is 
manifested  in  the  will."  University  of  Penn- 
sylvania's Appeal,  97  Pa.  187. 

The  application  of  this  rule,  then,  gives  us 
not  a  possible  or  probable  understanding  of 
the  parties  to  the  contract,  but  an  under- 
standing which,  for  all  judicial  purposes,  is 
to  be  regarded  as  definitely  ascertained.  As 
thus  interpreted,  this  contract,  when  made, 
provided  for  the  payment  of  a  stipulated 
sum  to  the  heirs  of  G.  Bruce  Harton.  Did  it 
BO  continue  until  his  death  in  1904?  In  1891 
the  objects  and  purposes  of  these  beneficial 
associations  were  extended  by  a  supplement 
to  the  original  act,  so  that  thereafter  execu- 
tors, administrators,  or  assigns  of  deceased 
members  could  be  made  beneficiaries.  In 
certificates  thereafter  issued,  in  which  the 
stipulated  sum  was  payable  to  legal  repre- 
sentatives, these  words  would  necessarily  be 
given  in  their  primary  sense,  and  be  under- 
stood as  meaning  executors  or  administra- 
tors. Harton  survived  this  change  in  the  law 
some  thirteen  years.  During  all  this  time,  he 
had  the  right,  under  the  rules  of  the  associa- 
tion, to  appoint  other  beneficiaries,  in  the 
prescribed  mode,  by  surrendering  his  original 
certificate  and  accepting  a  new  one  with  the 
names  of  the  substituted  beneficiaries 
therein;  but  he  did  not  exercise  this  right. 
His  certificate  remained  at  his  death  as  it 
was  when  originally  issued,  payable  in  terms 
to  his  legal  representatives. 

It  is  argued  on  behalf  of  appellants  that 
surrender  and  substitution  in  this  case  were 
not  required,  since  by  the  change  of  the  law 
it  was  competent  for  the  association  to  con- 
tract for  the  payment  of  the  stipulated  sum 
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to  executors  and  administrators,  and  that 
the  amended  law  was  so  impressed  on  this 
earlier  contract  as  to  impose  on  the  words 
"legal  representatives"  their  primary  mean- 
ing, and  that  Harton  is  presumed  to  have 
known  of  the  change,  and  his  retention  of 
the  original  certificate,  under  these  circum- 
stances, requires  that  the  contract  be  inter- 
preted as  of  the  time  of  his  death.  We  fail 
to  see  the  force  of  this  argument.  The  ear- 
lier contracts  of  this  association  stand  clear 
of  the  amended  law  of  1891.  The  amend- 
ment was  not  curative  in  any  sense.  If  this 
particular  contract  was  invalid  before,  it  was 
none  the  less  so  after,  the  amendment.  But 
it  was  not  invalid,  as  we  have  seen.  It  was 
a  valid  and  subsisting  contract  that  required 
payment  of  the  stipulated  sum  to  the  heirs 
at  law.  Had  Harton  died  prior  to  the  adop- 
tion of  the  amendment,  it  is  not  open  to 
question  that  his  heirs  could  have  success- 
fully asserted  their  right  to  the  money. 
The  amendment  did  not  interfere  with  their 
right.  Nothing  could  defeat  it  but  an  un- 
equivocal act  on  the  part  of  Harton,  in  con- 
formity with  the  rules  of  the  association, 
appointing  other  beneficiaries.  His  attempt 
at  a  testamentary  disposition  of  the  fund 
was  futile,  for  the  reason  that  he  had  no 
property  in  it  (Northwestern^  Masonic  Aid 
Asso.  V.  Jones,  154  Pa.  99,  35  Am.  St.  Rep. 
810,  26  Atl.  253),  and  for  the  further  rea- 
son that  the  rules  of  the  association  pro- 
vided that  change  of  beneficiaries  was  to  be 
made  by  surrender  of  certificate.  Neither 
Harton's  attempted  disposition  of  the  fund 
biy  will,  nor  the  fact  that  for  thirteen  years 
prior  to  his  death  the  certificate  that  he  held 
was  in  conformity  to  the  letter  of  the 
amended  law  governing  the  association,  and 
that  certificates  issued  during  that  period 
in  the  same  terms  gave  the  stipulated  sum 
to  the  executor  or  administrator,  can  be 
considered  as  affecting  the  rights  settled  un- 
der the  original  contract.  We  are  concerned 
with  Harton's  desires  and  purpose  with  re- 
spect to  this  fund  only  as  they  find  expres- 
sion in  the  original  contract;  no  subsequent 
act  of  his  that  could  change  or  qualify  them 
agreeably  to  law  or  the  rules  of  the  associa- 
tion being  shown.  It  is  familiar  law,  but 
will  bear  repetition  here,  that  a  contract  is 
to  be  construed  in  reference  to  the  time  when 
it  was  made,  and  to  contemporaneous  laws 
and  usages.  2  Story,  Oontr.  p.  43.  There  is 
nothing  else  in  the  case  that  calls  for  con- 
sideration here. 

The  conclusion  reached  by  the  court  below 
was  correct,  the  appeal  is  dismissed  st  the 
cost  of  appellants,  and  the  decree  is  affirmed 
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VISGIinA  SUPREME  COURT  OF 
APPEALS. 

a    W.    GRANDY,    Exr.,    etc,    of    WiUiam 
Selden,  Deceased,  Appt., 

V. 

a  E.  KENNEDY. 

(104  Va.  826,  52  S.  E.  036.) 

Admiaistration  upon  property  of  liTing  per- 
son. 

1.  A  statute  providing  for  the  taking  of 
an  absentee's  property  and  administering 
it  when  he  is  alive,  without  his  knowledge 
or  consent,  and  in  a  proceeding  to  which  he 
is  not  a  party,  and  of  which  he  has  no 
notice,  is  void  as  depriving  him  of  his  prop- 
erty without  due  process  of  law. 
Legacy— «iiit  to  recover— laches. 

2.  Mere  failure  for  fifteen  years  to  ap- 
ply for  a  legacy  will  not  bar  a  right  to  re- 
cover it,  where  claimant  had  no  knowledge 
of  his  rights  until  shortly  before  action 
brought,  the  interested  parties  are  all  living, 
no  evidence  has  been  lost,  there  is  no  uncer- 
tainty as  to  the  amount  due,  or  presump- 
tion of  payment,  and  the  one  who  has  re- 
ceived tne  money  from  the  administrator 
has  given  a  refunding  bond. 

(January  26,  1006.) 


APPEAL  by  defendant  from  a  decree  of 
the  Law  and  Chancery  Court  of  Nor- 
folk in  plaintiff's  favor  in  a  suit  to  compel 
payment  of  a  legacy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Loyall  &  Taylor,  for  appellant: 

All  the  necessary  protection  is  afforded 
the  absent  party  in  restoring  him  to  his 
rights  should  he  return. 

Marx  V.  Hanthom,  148  U.  S.  172,  37  L.  ed. 
410,  13  Sup.  Ct  Rep.  508;  Hagar  ▼.  Recla- 
mation Dist.  No.  108,  111  U.  8.  710,  28  L.  ed. 
672,  4  Sup.  Ct  Rep.  663. 

Unless  the  appellee  can  reasonably  ac- 
count for  his  delay,  equity  will  refuse  him 
relief. 

Eubank  v.  Barnes,  03  Va.  166,  24  &  & 
008;  Orr  v.  Pennington,  93  Va.  271,  24  &  £. 
028;  Tate  v.  Jones,  08  Va.  647,  36  a  K  084. 

Messrs.  Burroughs  ft  Brother,  for  appel- 
lee: 

Letters  of  administration  upon  the  estate 
of  a  live  person  are  void. 

Jochumsen  v.  Suffolk  Sav.  Bank,  3  Allen, 
87;  D'Arusment  v.  Jones,  4  Lea,  251,  40  Am. 
Rep.  12;  Devlin  v.  Com.  101  Pa.  273,  47  Am. 
Rep.  710;  Springer  v.  Shavender,  118  N.  C 
33,  33  L.R.A.  776,  64  Am.  St.  Rep.  708,  23  S. 
E.  076;  Schleicher  v.  Qutbrod  (Tex.  Civ. 
App.)  34  S.  W.  65;  Clapp  v.  Houg,  12  N.  D. 


Case  Note. — Constitutionality  of  statutes  i 
providing  for  administration  of  estate  of  ab-  ' 
sentee. — The  general  question  of  the  valid- 
ity of  administration  of  the  estates  of  ab- 
sentees has  two  aspects,  the  jurisdictional , 
and  the  constitutional.      As    to    the    first, ' 
which  has  been  much  discussed,  it  may  suf- 
fice here  to  say  that  the  weight  of  author- . 
ity  is  against  the  jurisdiction  of  courts  of  i 
probate  to    grant    administration    in    such 
cases,  upon  the  grotmd  that,  in  order  to  con- 
fer jurisdiction  upon  a  court  to  grant  let- 
ters of  administration  upon  a  person's  es- 
tate, that  person  must  be  in  fact  dead,  and 
that,  if  he  is  not  dead,  there  is  no  estate  to 
administer  upon,  and  hence  no  jurisdiction. 
The    question   of   the   oonstitutionality    of 
such  proceedings  for  administration  arises, 
then,  only  where  the  jurisdiction  of  courts 
of  probate  is  regarded  as  extending  to  such 
cases,  or  where  statutes  exist  expressly  au- 
thorizing the  administration  of  estates  of 
absentees. 

In  the  case  of  Roderigas  v.  East  River 
Sav.  Inst.  63  N.  Y.  460,  20  Am.  Rep.  666, 
which  holds  that,  since  the  state  statutes 
conferring  upon  surrogates  jurisdiction  over 
the  granting  of  letters  of  administration  are 
to  be  construed  as  requiring  a  surrogate  to 
determine  the  fact  of  death  of  the  person 
upon  whose  estate  administration  is  applied 
for,  the  decision  of  the  surrogate's  court  as 
to  its  jurisdiction  over  the  estate  is  conclu- 
sive until  reversed,  revoked,  or  vacated,  so 
far  as  to  protect  innocent  persons  acting 
upon  the  faith  of  the  letters  of  administra- 
tion,— the  constitutional  question  is  not  dis- 
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cussed,  although  it  is  said  in  the  opinion  of 
Miller,  J.,  that  it  cannot  well  be  claimed 
that  the  legislature  has  not  the  power  to 
provide  safeguards  for  the  protection  of  in- 
nocent third  parties  who  act  under  the  de- 
cree of  a  competent  court;  and  that  enact- 
ments to  guard  against  such  consequences 
cannot  be  regarded  as  devesting  a  person  of 
his  property,  or  interfering  with  rights 
without  due  process  of  law. 

But  in  Lavin  v.  Emigrant  Industrial  Sav. 
Bank,  8  Blatchf.  1,  1  Fed.  675,  the  Federal 
circuit  court  in  the  southern  district  of  New 
York,  while  constrained  to  follow  the  deci- 
sion in  the  Roderigas  Case  as  to  the  eflScaey 
of  New  York  statutes  to  vest  in  the  sur- 
rogate court  jurisdiction  to  grant  adminis- 
tration on  the  estates  of  absentees,  held 
that  those  statutes  in  such  application  were 
unconstitutional  as  depriving  the  absentee 
of  his  property  without  due  proceaa  of  law; 
since  he  hiad  no  notice,  actual  or  construc- 
tive, of  the  proceeding,  and  no  opportunity 
to  be  heard.  And  the  court  also  held  thii 
the  proceeding  was  not  a  proceeding  in  rem, 
80  that  the  seizure  of  the  property  itself  by 
an  officer  of  the  court  could  be  oonsidered  as 
constructive  notice,  since  there  was  no  sei- 
zure anterior  to  the  decree  or  judgment  de- 
clared to  be  binding  on  the  absentee;  and 
that  such  legislation  cannot  be  justified  as 
an  exercise  of  police  power. 

In  Clapp  V.  Houg,  12  N.  D.  600,  65  LJIA 
757,  102  Am.  St.  Rep.  580,  98  N.  W.  710,  it 
is  held  that  a  statute  providing  for  the  ap- 
pointment of    a    special    administrator   in 
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600,  65  L.ILA.  757,  102  Am.  St.  Rep.  589,  98 
N.  W.  710;  Scott  V.  McXeal,  154  U.  S.  34,  38 
L.  ed.  896,  14  Sup.  Ct.  Rep.  1108;  Andrews  v. 
Avory,  14  Gratt.  230,  73  Am.  Dec.  355;  Carr 
V.  Bro\vii,  20  R.  I.  215,  38  L.R.A.  294,  78  Am. 
St  Rep.  855,  38  Atl.  9. 

The  relation  between  the  parties  in  this 
case  is  that  of  trustee  and  cestui  que  trust. 
The  trust  is  a  continuing  one,  and  in  such 
cusea  the  doctrine  of  laches  has  no  applica 
tion. 

2  Story,  i:i{,  |  1520a;  1  Pom.  Fa[.  Jur.  §§ 
418,  419;  Atty.  Gen.  v.  Fishmongers*  Co.  5 
Myl.  &  C.  16;  Leake  v.  1-eako,  75  Va.  800; 
Xelson  V.  C'ji  rrington,  4  ^hmW  332,  0  Am. 
Dec.  519;  Coles  v.  Ballard,  78  Va.  139;  Wis- 
«ier  V.  Craig,  80  Va.  22;  Tunstall  v.  Withers, 
aij  Va.  892,  11  S.»E.  5G5;  Bell  v.  Wood,  94 
Va.  677,  27  S.  E.  504;  Jameson  v.  Rixey,  94 
Va.  342,  61  Am.  St.  Rep.  726,  26  S.  E.  801; 
-riylctt  V.  King,  11  Leigh,  486. 

Buchanan,  J.,  delivered  the  opinion  of  the 
court: 

This  suit  waa  instituted  by  C.  E.  Kennedy 
ngainst  0.  W.  Grandy,  surviving  executor 
of  Dr,  William  Selden,  deceased,  to  recover 
a  legacy. 

It  appears  that  Dr.  Selden,  by  his  last 
will  and  testament,  which  was  probated  In 


November,  1887,  bequeathed  to  Charles  H. 
Kennedy  the  sum  of  $1,000.  Kennedy  died 
before  the  testator,  leaving  three  children, 
who,  under  §  2523  of  the  Code  of  1887  [Va. 
Code  1904,  p.  1290],  were  entitled  to  the  leg- 
acy. The  executors  paid  to  two  of  the  chil- 
dren their  portion  of  the  legacy.  Upon  the 
7th  day  of  January,  1896,  the  corporation 
court  of  the  city  of  Norfolk,  upon  prodf  that 
C.  E.  Kennedy,  the  other  child,  had  been  a 
resident  of  this  state,  and  had  since  gone 
from  and  had  not  returned  to  the  state, 
more  than  seven  years  prior  to  that  date, 
adjudged,  ordered,  and  decreed  that  he  was 
and  should  be  presumed  to  be  dead,  as  de- 
clared by  §  3373  of  the  Code  of  1887  [Va. 
Code  1904,  p.  1786],  and  appointed  T.  D. 
Kennedy,  his  brother,  administrator  of  hia 
estate.  A  few  days  after  his  appointment 
he  collected  his  brother's  share  of  the  legacy 
from  the  appellant  as  surviving  executor  of 
Dr.  Selden. 

fn  1904  C.  E.  Kennedy,  who  had  been  ab- 
sent from  the  state  for  many  years,  made  a 
denuind  u])on  the  surviving  executor  for  his 
share  of  the  legacy;  and,  upon  his  refusal 
to  pay  the  same  this  suit  was  instituted, 
and,  ujKiu  a  hearing  of  the  cause,  a  decree 
was  rendered  against  him  for  the  sum  de- 


cases  where  "the  death  of  the  person  whose 
estate  is  in  question  is  not  satisfactorily 
proved;  but  he  is  shown  to  have  disappeared 
under  circumstances  which  afford  reasonable 
grounds  to  believe  either  that  he  is  dead, 
or  has  been  secreted,  confined,  or  otlierwisc 
unlawfully  made  away  with," — is  inxalid  as 
depriving  the  person  of  his  property  and  its 
possession  without  notice  or  due  process  of 
law,  when  applied  to  the  property  of  a  per- 
son living,  although  such  special  adminis- 
trator has  no  power  to  administer  such  es- 
tate generally;  that  the  takinsr  of  the  pos- 
session of  the  property  of  such  person  under 
letters  of  administration  issued  without  no- 
tice is  not  such  notice  to  such  owner  as 
will  validate  the  proceedings;  and  that  the 
taking  of  possesHion  of  a  person's  property 
under  such  circunistancoa  cannot  be  upheld 
lie  a  proper  exercise  of  the  police  power  of 
the  state. 

In  Scott  V.  INrcXeal,  5  Wash.  300.  34  Am. 
St.  Rep.  863,  31  Vnc.  873,  it  was  held  that 
proceedings  to  obtain  letters  of  administra- 
tion are  substantially  in  rrm.  so  that  all 
parties  must  be  iield  to  have  roceivod  notice 
of  the  institution  and  pendency  of  such  pro- 
ceedings; and  that  t here foro  the  adminis 
tration  of  the  absentee's  estate  does  not 
operate  to  deprive  him  of  his  property  w^ith- 
out  due  proopss  of  law. — a  decision  which 
was  reversed  by  the  Tnited  Stnte-;  Supreme 
Court  in  Scott  v.  [NlcXeal.  ir)4  \>.  S.  34.  3«  L. 
ed.  800.  14  ^up,  Ct.  i{ep.  IIOS,  stated  at 
length  in  the  case  in  hand. 

To  some  expro-^sion^  in  the  case  last  cited, 
which  would  seem  to  indicate  that  a  state 


is  absolutely  without  power  to  provide  by  a 
special  proceeding  for  the  administration 
and  care  of  the  property  of  an  absentee,  and 
to  confer  jurisdiction  on  its  courts  to  do  so 
irrespective  of  the  fact  of -death,  which  are 
explained  in  the  case  of  Cunnius  v.  Reading 
School  District,  198  U.  S.  458,  49  L.  ed.  112i>, 
25  Sup.  Ct.  Rep.  721,  as  intended  to  be  taken 
only  with  reference  to  the  particulp.r  case 
before  the  court  and  the  context  of  the 
opinion,  is  doubtless  attributable  the  deci- 
sion in  Carr  v.  Brown,  20  R.  I.  215,  38  L.R.A. 
2J)4,  7S  Am.  St.  Rep.  8r>6,  38  Atl.  9,  that  a 
.statute  authorizing  administration  upon  the 
estate  of  a  person  who  has  left  home  and 
not  been  heard  from  for  seven  years  is  un- 
conf^titutional,  although  it  provides  for  the 
publication  for  three  months  of  a  notice  of 
mtention  to  apply  for  letters  of  administra- 
tion or  prove  the  last  will  and  testament 
of  such  person;  which  decision,  so  far  as  it 
intimates  that,  by  the  operation  of  the  14th 
Amendment,  the  states  are  deprived  of  pow- 
er to  legislate  concerning  the  estates  of  ab- 
sentees, was  expressly  disapproved  by  the 
Tnited  States  Supreme  Court  in  the  Cun- 
nius Case.  Tn  comment inpr  on  the  case,  how- 
ever, Mr.  Justice  White  says:  *'Tlie  opin 
ion  leads  to  the  view  that  the  conclusion  of 
the  court  was  primarily  based  upon  the  con- 
struction that  the  statute  did  not  create  r 
•imclusive  presumption  conferring  jurisdic- 
tion in  the  event  the  absentee  was  alive, 
nnd  not  dead."  The  decision  in  the  CJimnius 
Case  is  sulliciently  set  forth  in  the  opinion 
in  Gbandy  v.  Kenksdt. 
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xnanded.     From  that  decree  tliis  appeal  was 
taken. 

The  first  assignment  of  error  is  that  the 
payment  made  by  the  appellant  to  T.  D. 
Kennedy,  as  administrator  of  the  estate  of 
the  appellee,  was  a  valid  payment,  and  that 
the  trial  court  erred  in  not  so  deciding. 

In  order  to  sustain  this  contention,  it  will 
be  necessary  to  hold  that  §  3373  of  the 
Code,  when  considered  in  connection  with 
§8  2253  and  2G39  [Va.  Code  1904,  pp.  1160, 
1352],  which  provide  for  the  granting  of 
letters  of  administration  when  a  person  is 
dead,  authorizes  the  appointment  of  an  ad- 
ministrator of  the  estate  of  the  appellee, 
under  the  facts  disclosed  by  the  record;  and, 
if  it  does,  that  it  is  not  in  conflict  with  that 
portion  of  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States  which  or- 
dains that  no  state  shall  "deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  the  law." 

Section  3373  [p.  1786]  is  as  follows:  "If 
any  person,  who  shall  have  resided  in  this 
state,  go  from  and  do  not  retuni  to  the 
state  for  seven  j'ears  successively,  he  shall 
be  presumed  to  be  dead  in  any  ease  where- 
in his  death  shall  come  in  question,  unless 
proof  be  made  that  he  was  alive  within  that 
time.*' 

It  may  well  be  doubted  whether  the  legis- 
lature intended  by  that  section  to  authorize 
the  courts  to  grant  letters  of  administration 
upon  the  estate  of  a  person  who  was  once 
a  resident  of  the-  state,  and  had  been  absent 
therefrom  for  more  than  seven  years,  irre- 
spective of  death.  But,  if  it  be  conceded 
that  such  was  its  intention,  is  not  the  stat- 
ute in  plain  violation  of  the  due-process-of- 
law  clause  of  the  14th  Amendment  ? 

It  is  conceded,  and,  if  it  were  not,  it  is 
well  settled,  that  the  grant  of  letters  of  ad- 
ministration on  the  estate  of  a  live  man,  aa 
if  he  were  dead,  is  absolutely  void. 

In  the  case  of  Scott  v.  McNeal,  154  U.  S. 
34,  38  L.  ed.  896,  14  Sup.  a.  Rep.  1108,  the 
question  of  the  validity  of  such  letters  of 
administration  was  fully  discussed,  the  au- 
thorities, English  and  American,  cited,  and 
the  conclusion  reached  that  a  court  of  pro- 
bate, in  the  exercise  of  its  jurisdiction  over 
the  probate  of  wills  and  the  administration 
of  estates  of  deceased  persons,  had  no  juris- 
diction to  appoint  an  administrator  of  a  liv- 
ing person,  and  that  the  appointment  of  an 
administrator,  after  public  notice  to  the 
next  of  kin,  creditors,  and  the  like,  of  the 
estate  of  a  living  person  who  had  been  ab- 
sent from  the  state  more  than  seven  years, 
was  in  violation  of  the  due-proeess-of-law 
clause  of  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States.  And  there 
are  general  expressions  in  that  opinion- 
which  would  seem  to  indicate  that  a  state 
4L.R.A.(N.S.) 


was  absolutely  without  power  to  provide  by 
special  proceeding  for  the  administration 
imd  care  of  the  property  of  an  absentee,  and 
to  confer  jurisdiction  on  its  courts  to  do 
so,  irrespective  of  the  fact  of  death. 

But  in  the  recent  case  of  Cunnius  ^. 
Reading  School  District,  198  U.  S.  45S,  49 
L.  ed.  1125,  25  Sup.  Ct.  Rep.  721,  that  court, 
in  considering  the  validity  of  certain  stat- 
utes of  the  state  of  Pennsylvania  "relating 
to  the  grant  of  letters  of  administration  up- 
on the  estates  of  persons  presumed  to  be 
dead  by  reason  of  long  absence  from  their 
former  domicil,"  held  that  the  due-proccs« 
of- law  clause  of  the  14th  Amendment  to  the 
Constitution  of  the  United  States  does  not 
wholly  deprive  a  state  of  the  power  to  con- 
fer jurisdiction  on  its  courts  to  administer 
the  estates  of  absentees,  irrespective  of  tbe 
fact  of  death,  by  special  and  appropriate 
proceedings  distinct  from  the  general  law 
for  the  settlement  of  the  estates  of  dece- 
dents. It  further  held,  that  fixing  the  pe- 
riod of  a  person's  absence  from  his  last  dom- 
icil within  the  state  at  seven  years,  or  moi^. 
before  his  estate  could  be  administered  un- 
der the  special  proceedings,  was  not  so  un- 
reasonable as  to  render  the  statute  repug- 
nant to  the  due-process-of-law  clause 
of  the  14th  Amendment;  and  that  the  noti.e 
required  to  be  given  by  order  of  publication 
before  an  administrator  could  be  appointed, 
and  the  safcguard9  provided  for  the  protec- 
tion of  the  property  of  the  absentee  in  ca^e 
of  his  return,  satisfied  the  requirements  of 
the  14th  Amendment.  But  the  court  ex- 
pressed the  opinion  in  that  case,  that  a  state 
law  which  did  not  provide,  among  other 
things,  for  adequate  notice  as  a  prerequisite 
to  the  proceedings  for  the  administration  of 
the  estate  of  an  absentee  would  be  repug- 
nant to  the  14th  Amendment. 

It  is  said  that  the  expression  of  the  court 
in  that  case,  that  the  appointment  of  an 
administrator  of  the  estate  of  an  absentee 
while  he  is  still  living,  without  adequate 
notice  as  a  prerequisite  to  such  appoint- 
ment, would  be  void,  was  unnecessary  to  a 
decision  of  that  case,  and  therefore  a  mere 
dictum.  Even  if  this  were  so,  the  principl*» 
there  announced  is  in  accord  with  the  re- 
peated declarations  of  that  court,  as  to  what 
is  required  by  the  due-process-of-law  clause 
of  the  14th  Amendment.  Pennover  v.  Keff, 
95  U.  S.  714,  24  U  ed.  565;  Scott' v.  McNeal, 
supra. 

Tested  by  that  rule,  a  statute  which  pro- 
vides for  the  taking  of  an  absentee's  prop- 
erty and  administering  it  when  he  is  alive, 
without  his  knowledge  or  consent  and  tn  a 
proceeding  to  whicli  he  is  not  a  party,  and 
of  which  he  has  no  notice,  is  clearly  in  vio- 
lation of  his  rights  u/ider  the  14th  Amend- 
ment. 
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The  other  assignment  of  error  is  that  the 
trial  court  ought  to  have  denied  the  relief 
sought,  because  of  the  long  delay  of  the  ap- 
pellee in  asserting  his  claim. 

It  has  always  been  a  principle  of  equity 
to  discourage  stale  demands,  and  laches  is 
often  a  defense  wholly  independent  of  the 
statute  of  limitations.  But  the  rule  is 
adopted  because  after  great  lapse  of  time, 
from  death  of  parties,  loss  of  papers,  or 
death  of  witnesses,  there  is  danger  of  doing 
injustice,  and  there  can  be  no  longer  a  safe 
determination  of  the  controversy.  Tazewell 
V.  Saunders.  13  Gratt.  354;  Bargamin  v. 
Clarke,  20  Gratt.  644,  553;  Rowe  v.  Bentley, 
29  Gratt.  756,  763;  Jameson  v.  Rixey,  94  Va. 
.342,  ,340,  64  Am.  St.  Rep.  726,  26  S.  E.  861. 

Mere  delay  is  not  always  laches,  and 
laches  in  the  assertion  of  a  right  is  not  al- 
ways sufficient  to  defeat  it.  The  laches 
must  be  such  as  to  afford  a  reasonable  pre- 
sumption of  satisfaction  or  abandonment  of 
the  claim,  or  such  as  to  prevent  a  proper 
tlefense  by  reason  of  the  death  of  parties, 
loss  of  evidence,  or  otherwise.  Tazewell  v. 
Saunders.  13  Gratt.  362;  Jameson  v.  Rixey, 
94  Va.  346,  64  Am.  St.  Rep.  726,  26  S.  E.  861, 
and  cases  cited.  Whether  the  lapse  of  time 
is  sufficient  to  bar  a  recovery  must  of  neces- 
aity  depend  upon  the  particular  circum- 
stances of  each  case.  Aylett  v.  King.  11 
Leigh,  486 ;  Rowe  v.  Bentley,  29  Gratt.  76a ; 
Bell  V.  VA'ood.  94  Va.  677,  683,  27  S.  E.  504, 
Tested  by  these  general  principles,  the  facts 
of  this  case  do  not  make  out  such  a  case 
of  laches  as  ought  to  bar  the  appellee  of  his 
right  to  recover.  The  time  between  the  ac- 
cruing of  his  right  to  collect  the  legacy  and 
the  institution  of  his  suit  is  about  fifteen 
years, — a  long  time  to  delay  the  assertion 
of  his  right  if  he  had  knowledge  of  it.  It  is 
not  shown  when  he  first  learned  of  it,  but  it 
does  appear  that  he  had  been  absent  from 
the  state  for  more  than  seven  years  before 
letters  of  administration  on  his  estate  were 
granted,  that  during  that  period  he  had  not 
been  heard  from  by  his  nearest  relatives, 
and  that  he  was  still  a  nonresident  at  the 
time  of  the  in.  litution  of  his  suit.  We 
think  it  may  be  fairly  inferred  from  the  rec- 
ord that  he  had  no  knowledge  of  his  rights 
until  after  his  legacy  had  been  paid  to  his 
administrator,  and  probably  not  until  short- 
ly before,  he  made  his  demand  upon  the  ap- 
pellant and  instituted  his  suit.  But  if  it  be 
conceded  that  he  knew  that  the  legacy  had 
l>een  left  him,  the  only  thing  other  than 
mere  lapse  of  time  that  could  stand  in  the 
way  of  his  right  to  recover  is  that  the  ap- 
pellant voluntarily  paid  it  to  another,  who 
had  apparent,  but  no  real,  authority  to  re- 
ceive it,  and  who  gave  a  refunding  bond  for 
appellant's  protection.  The  appellant  whose 
duty  it  was  to  pay,  and  the  appellee,  who 
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was  entitled  to  receive  the  legacy,  are  both 
living;  no  evidence  has  been  lost  by  death, 
no  records  have  been  destroyed  or  papers 
lost,  there  is  no  uncertainty  as  to  tne 
amount  that  is  due,  and  no  presumption  of 
payment.  In  the  absence  of  all  of  these, 
the  equitable  circumstances  which  generally 
constitute  the  grounds  for  the  application  of 
the  doctrine  of  laches,  we  do  not  think  that 
the  appellee  can  be  said  to  be  guilty  of  such 
laches  as  will  bar  his  right  to  recover. 

We  are  of  opinion  that  there  is  no  error 
in  the  decree  appealed  from,  and  that  It 
should  be  affirmed. 


WASHINGTON  SXSTRBWi  COURT. 
F.  H.  WESTOOTT  AND  WIFE,  Respts., 

V. 

SEATTLE,  RENTON,  &  SOUTHERN  RAIL- 
WAY  COMPANY,  Appt. 

(—  Wash.  — ,  84  Pac.  588.) 

Carrier— injury  to  passenger  by  dog. 

A  street  car  company  is  liable  for  in- 
juries inflicted  upon  a  passenger  by  a  dog 
permitted  to  be  in  a  coach  set  apart  for  pas- 
sengers. 

(February  18,  lfil06.) 


Case  Note. — ^Liability  of  carrier  for  injury 
to  passenger  by  dog  or  other  animal. — 
Aside  from  the  above  case,  but  two  others 
have  been  found  which  come  within  the 
scope  of  this  note. 

In  Barrett  v.  Maiden  &  M.  R.  Co.  3  Allen, 
101,  a  horse  railroad  company  was  held  lia- 
ble to  a  person  bitten  by  a  dog  as  he  was 
entering  one  of  its  cars  as  a  passenger. 
There  was  evidence  that  the  dog  which  in- 
flicted the  injury  was  kept  on  the  premises- 
of  the  defendant  for  several  weeks  by  a  per- 
son in  its  employment  who  had  charge  of  its* 
stables,  and  also  evidence  which  tended  to 
show  that  this  was  done  with  the  knowl<> 
edge  and  implied  assent  of  its  general  agent 
or  superintcuaent. 

In  Trinity  &  S.  R.  Co.  v.  O'Brien,  18  Ter, 
Civ.  App.  6U0,  46  S.  W.  389,  a  dog  which  was 
to  be  shipped  on  the  train  was  tied  by  the 
porter  to  a  truck  upon  the  platform  in  front 
of  the  waiting  room  of  the  station,  so  that 
the  dog  could  reach  the  door  of  that  room.. 
There  was  evidence,  which  was  contra- 
dicted, that  the  porter  was  informed  that 
the  dog  was  vicious.  Plaintiff  went  to  tne* 
station  for  the  purpose  of  taking  passage' 
upon  the  train,  and,  just  as  she  had  placed 
one  foot  in  the  door  of  the  waiting  room^ 
she  was  seized  and  bitten  by  the  dog.    She> 
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APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  King  County  in 
plaintiffs'  favor  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.    Affirmed. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Messrs.  Peters  &  Powell  for  appellant. 

Mr.  Robert  A.  i)eyers  for  respondents. 

.    Per  Curiam: 

This  action  was  brought  by  the  respond- 
■ents,  to  recover  for  damages  to  the  clothing 
And  to  the  seasibilities  of  respondent,  Mar- 
garet Westcott,  while  a  passenger  upon  one 
of  appellant's  cars.  These  damages  were  in- 
flicted by  a  four-months-old  puppy,  brought 
into  the  car  by  another  lady  passenger,  and 
j)ermitted  by  the  conductor  to  remain  there. 
Verdict  was  rendered  in  favor  of  the  re- 
«}>ondents,  judgment  was  entered  thereon, 
and  from  such  judgment  this  appeal  is 
taken. 

A  street  car  company  has  no  right  to 
•carry  dogs  upon  a  coach  that  is  set  apart 
for  passengers,  and  if  it  does  so,  and  dam- 
4ige  is  caused  by  said  dog,  it  must  respond 
to  the  same.  There  being  no  errors  in  in- 
structions, or  in  the  admission  of  testimony, 
the  judgment  is  affirmed. 


had  not  purchased  a  ticket,  nor  in  any  way 
made  known  to  the  company's  agents  her 
purpose  to  become  a  passenger  over  its  road. 
Verdict  and  judgment  were  rendered  for 
plaintiff  in  the  trial  court,  but  the  members 
of  the  ap|)ellate  court  differed  upon  the 
question  whether  or  not  plaintiff,  when  hurt, 
was  a  passenger,  as  well  as  upon  the  fur- 
ther one  as  to  the  degree  of  eare  which  the 
carrier  owed  to  her,  if  a  passenger,  while  at 
Ihc  station  and  before  actually  entering 
upon  the  cars.  A  majority  of  the  court  held 
that  the  jury  should  have  been  instructed 
that  it  was  the  duty  of  the  company  to  ex- 
oreise  that  de«irce  of  care  which  persons  of 
ordinary  prudence  would  employ  under  the 
same  circumstances,  and  a  charge  requiring 
more  thau  this  was  eiToneous. 

In  The  Lord  Derby,  4  Woods,  247,  17  Fed. 
265,  a  pilot  taken  on  board  at  the  mouth  of 
the  Mississippi  river  while  on  the  voyage  to 
New  Orleans  was  seriously  bitten  by  a  dog 
which  had  been  broii«:lit,  an  part  of  the  car- 
go, from  luirope  for  sale  in  this  country. 
The  dog  was  suspectctl  of  a  disposition  to 
bite  strangers  generally,  and  was  kept 
chained  under  the  cabin  table  where  he  was 
concealed  from  view.  The  cabin  was  the 
place  where  the  pilot  had  been  assigned  to 
sleep,  and  where  he  had  a  right  to  go.  The 
ship  was  held  liable. 
4L.R.A.(N.S.) 


ILLINDIS  SUPRElfE  COURT. 
KATIE  STRAWBRIDGE  et  al.,  Appts., 

V. 

JOHN  STRAWBRIDGE  et  aU 

(220  111.  61,  77  N.  K  78.) 

Will— vested  estate. 

A  devise  after  the  death  of  a  life  ten- 
ant, of  testator's  property  to  his  children, 
naming  them,  "and  their  children,  forever,** 
will  vest  the  fee  in  the  first  takers,  the  word 
"children"  being  given  the  effect  of  **heir«." 
where  another  construction  would  result  in 
partial  intestacy,  and  postpone  the  vesting 
of  the  estate  contrary  to  the  policy  of  the 
law. 

(Cartwright,  Ch.  J.,  and  Ricks,  J.,  dissent) 

(February  21,  1908.) 

Case  Note. — Conveyance  of  fee  b}'  devise 
to  one  and  hie  or  her' child  or  children. — The 
construction  of  a  devise  of  the  kind  in  ques 
tion  depends,  primarily,  upon  the  geneml 
rules  that  the  intention  of  the  testator  is  to 
be  regarded  ae  the  polestar  of  interpreta- 
tion, and  that  the  court,  in  ascertaining 
such  intention,  will  not  be  limited  to  the 
particular  clause  in  question,  but  may  look 
to  the  four  comers  of  the  will,  and  even  to 
the  concomitant  circumstances.  The  ascer- 
tainment of  such  intention  is  further  aided 
by  the  presumption  that  the  testator  did 
not  mean  to  die  intestate  as  to  any  portion 
of  his  estate. 

However,  "the  term  'children'  is  primarily 
and  technically  used  as  a  word  of  purchase, 
and  not  of  limitation,  and  the  immediate  de- 
scendants of  the  person  named  as  the  an- 
cestor" (Lytle  V.  Beveridge,  58  N.  Y.  605); 
but  if  it  appears  to  have  been  the  inten 
tion  of  the  testator  to  use  it  in  a  diflferent 
sense,  as  a  word  of  limitation,  it  will  be  so 
construed  in  order  to  effectuate  that  inten 
tion.  Stokes  v.  Tilly,  0  N.  J.  Eq.  130;  Tur 
ner  v.  Patterson,  6  Dana,  292;  Foster  v.  Mc- 
Kenna,  8  Sadler  (Pa.)  538,  11  Atl.  674;  Wil- 
liams V.  Sneed,  3  Coldw.  533;  Forest  Oil  Co. 
V.  Crawford,  23  C.  G  A.  56,  39  U.  S.  App. 
408,  77  Fed.  106. 

And  there  are  certain  specific  presump- 
tions of  intention  which  obtain  in  this  dass 
of  cases,  one  of  which  is  that,  where  a  de 
vise  is  made  by  one  spouse  to  the  other  tnd 
their  children,  the  testator  will  be  deemed 
to  have  intended  to  give  the  other  spouse 
a  life  estate  only  with  remainder  to  the 
children,  as  otherwise  the  property  might 
pass  at  the  named  devisee's  decease  to 
strangers  in  blood.  Frank  v.  Unz,  91  Kv. 
021,  10  S.  W.  712;  Hood  v.  Dawson,  %  kV. 
285,  33  S.  W.  75;  Moushand  v.  Rodetzky,  6 
Ohio  N.  P.  250. 

Another  specific  presumption,  which  is 
tjased  on  the  testator's  presumed  intention, 
above  referred  to,  to  dispose  of  the  whole 
estate,  is  known  as  the  rule  in  Wild's  C&st, 
In  this  case,  which  is  reported  in  6  Coke,  17, 
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APPEAL  by  grandchildren  of  Benjamin 
Strawbridge,  deceased,  from  a  decree  of 
the  Circuit  Court  for  Tazewell  County  giv- 
ing such  a  conatruction  to  his  will  as  disal- 
lowed rights  claimed  by  them  under  it.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  T.  Elliff,  for  appellants: 

The  terms  "child"  and  "children"  are 
words  of  purchase,  in  contradistinction  to 
the  term  "heirs,"  which  is  held  to  be  a  word 
of  limitation. 

Baker  v.  Scott,  62  111.  8G;  Beacroft  v. 
Strawn,  67  111.  28;  Butler  v.  Huestis,  68  111. 
594,  18  Am.  Rep.  589 ;  Peoria  v.  Darst,  101 
111.  609;  Chapin  v.  Crow,  147  111.  219,  37 
Am.  St.  Rep.  213,  35  N.  E.  53G;  Ebey  v. 
Adams,  135  111.  80,  10  L.R.A.  162,  25  N.  £. 


1013;  Smith  ▼.  Klmbell,  153  HI.  368,  38  N. 
E.  1029;  Chapin  v.  Nott,  203  111.  341,  67  N. 
E.  833;  Schaefer  v.  Schaefer,  141  Dl.  337,  31 
N.  E.  138. 
Mr.  Jesse  Black,  Jr.,  for  appellees. 

Boggs,  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  bill  in  chancery  filed  by  the 
children  and  legal  heirs  of  Benjamin  Straw- 
bridge,  deceased,  for  the  purpose  of  having 
a  construction  placed  upon  the  fourth  clause 
of  his  last  will  and  testament.  The  testator, 
in  his  last  will,  in  the  first  clause  tiicreof, 
bequeathed  all  his  personal  property  to  his 
wife.  In  the  second  clause  he  devised  his 
real  estate  to  his  w^ife  during  her  natural 
life.     By  the  third  clause  he  bequeathed  to 


it  is  said  that  it  "was  resolved  for  good 
law,  that,  if  A  devises  his  lands  to  B  and  to 
his  children  or  issues,  and  he  hath  not  any 
issue  at  the  time  of  the  devise,  that  the 
same  is  an  estate  tail;  for  the  intent  of  the 
devisor  is  manifest  and  certain  that  his 
children  or  issues  should  take,  and  as  imme- 
diate devisees  they  cannot  take  because 
they  are  not  in  rerum  natxira,  and,  by  way 
of  remainder,  they  cannot  take,  for  that 
was  not  his  intent,  for  the  gift  is  imme- 
diate; therefore  such  words  sliall  be  taken 
as  words  of  limitation.  .  .  .  But  if  a 
man  .  .  .  devises  land  to  husband  and 
wife,  and  after  their  decease  to  their  chil- 
dren, or  the  remainder  to  their  children, 
.  .  .  although  they  have  not  any  child  at 
the  time,  yet  every  child  which  they  shall 
have  after  may  take  by  way  of  remainder, 
according  to  the  rule  of  the  law;  for  his  in- 
tent appears  that  their  children  should  not 
take  immediately." 

This  rule  torms  the  basis  of  decision  of  a 
large  number  of  the  American  cases. 

In  Lofton  ▼.  Murchison,  80  Ga.  391,  7  S.  E. 
322,  it  is  held  that  a  devise  to  testator's 
daughter  of  certain  lan'I,  "tohernnd  her  cliil- 
dren,  free  from  the  disposition  of  any  future 
husband,"  the  daup^hter  havin.ar  no  children 
at  the  time  the  will  took  eirect.  created  an 
estate  tail  under  the  resolution  in  Wild's 
Case,  which  a  state  statute  enlarged  into  an 
estate  in  fee  simnle. 

In  Davis  v.  Ripley,  194  111.  399,  62  N.  E 
852,  the  decision  that  a  devise  of  real  and 
personal  estate  to  the  two  dauprhters  of  tes- 
tatrix "and  their  children,"  the  daughters 
having  no  children,  passed  the  title  in  fee 
simple,  was  based  on  a  state  statute  which 
provides  that  words  of  inheritance  are  not 
necessary  to  carry  a  fee,  rather  than  on  the 
rule  in  \Vild*8  Case;  such  rule  being  said  to 
be  no  longer  necessary,  as  the  statute  which 
gives  the  fee  simple  where  the  common  law 
gave  only  a  life  estate  gives  a  larger  estate 
than  the  rule  would  do. 

And  in  Boehm  v.  Baldwin,  221  Til.  59,  77 
N.  E.  454,  the  statute  above  alluded  to  and 
the  presumption  as  to  testator's  intention 
to  dispose  of  all  his  property  were  relied  on 
as  the  basis  for  the  decision  that  a  devise 
4L.R.A.(N.S.) 


of  property  to  a  son,  followed  by  the  words 
"said  land  as  above  described  is  given  to 
Elias  V.  Baldwin  and  his  children  provided 
he  shall  have  children  by  his  wife,"  oper- 
ates to  convey  the  fee,  notwithstanding  the 
son  never  had  any  children. 

In  Lachland  v.  Downing,  11  B.  Mon.  32,  a 
devise  of  the  residue  of  testator's  estate,  to 
be  equally  divided  among  named  devisees, 
"to  them  and  their  children  forever,"  was 
held  sufficiently  to  indicate  an  intention 
that  the  named  devisees  shoula  take  the 
fee;  since  the  words  used  evidently  occupy 
the  place  of  the  habendum  clause,  and  do 
not  coalesce  with  the  direction  to  divide,  so 
as  to  embrace  the  children  in  the  direction 
for  a  division. 

Tn  Moran  v.  Dillehay,  8  Bush,  434,  a  devise 
of  a  tract  of  land  to  testator's  daughter 
"and  her  children  forever,"  followed  by  a 
limitation  over  in  case  of  her  death  without 
heirs  of  her  body,  was  held  to  give  the 
daughter  an  estate  in  fee,  subject  to  be  de- 
feated by  the  contingency  oif  her  death 
without  heirs  of  her  body;  such  construc- 
tion being  fortified  by  prior  and  subsequent 
clauses  and  language  in  the  instrument  evi- 
dently showing  tliat  the  words  "children 
forever"  wore  used  by  testator  as  synony- 
mous with  the  word  **heirs"  or  "heirs  of  the 
body." 

Where  it  is  manifest  from  the*  repeated 
and  persistent  use  of  the  words  throughout 
the  will  that  the  testator  intended  to  use 
them  as  words  of  limitation,  a  devise  to  tes- 
tator's "grandsons  and  their  children"  vests 
a  fee-simple  title  in  the  grandsons.  Wil- 
liams V.  Duncan,  92  Ky.  125,  17  S.  W.  330. 

In  Hood  V.  Dawson,  98  Ky.  285,  33  S.  W. 
75,  a  devise  of  property  to  a  named  person, 
"to  him  and  his  children  forever,"  with  a 
limitation  over  if  the  said  person  should  die 
leaving  no  child  or  children,  was  held  to 
give  such  person  a  fee,  subject  to  be  de- 
feated by  his  death  without  children,  it  ap- 
pearing from  the  different  wordinar  of  anoth- 
er clause  of  the  will  devising  an  estate  for 
life  that  testator  did  not  mean  by  the  clause 
under  consideration  to  give  to  devisee  only 
a  life  estate 

In  Childers  v.  Logan,  23  Ky.  L.  Rep.  1239, 
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his  son  Benjamin  F^  Strawbridge  the  sum 
of  $200.  The  fourth  clause  is  as  follows: 
"I  give  and  devise  all  the  rest,  residue,  and 
remainder  of  my  real  estate,  of  every  name 
and  nature  whatsoever,  upon  the  decease  of 
my  wife,  Sarah  Strawbridge,  to  be  divided 
equally  between  my  children,  to  wit,  John 
B.  Strawbridge,  William  R.  Strawbridge, 
Benjamin  F.  Strawbridge,  Harry  Straw- 
bridge,  George  B.  McC.  Strawbridge,  Emma 
^lehan,  Jesse  Strawbridge,  and  Parson 
Strawbridge,  and  to  their  children  forever." 
It  appeared  from  the  bill  that  John  B. 
Strawbridge  and  Benjamin  Franklin  Straw- 
bridge  have  not  now,  and  have  not  had,  any 
children.  William  Strawbridge  has  eight 
children;  Emma  Mehan  has  ten  children; 
Jesse  Strawbridge  has  two  children;  Harry 


S.  Strawbridge  has  seven  children,  three  o! 
whom  were  born  after  the  deatii  of  the  tes- 
tator; George  Strawbridge  has  seven  chil- 
dren, two  of  whom  were  born  after  the  death 
of  the  testator;  and  Parson  Strawbridge  has 
one  child.  Sarah  Strawbridge,  the  life  ten- 
ant,  died  on  or  about  March  1,  1902.  It  does 
not  appear  from  the  allegations  of  the  bill 
whether  the  children,  or  either  of  them,  that 
were  bom  to  Harry  S.  Strawbridge  and 
George  Strawbridge  after  the  death  of  the 
testator  were  born  before  the  death  of  the 
life  tenant.  The  bill  alleges  that  the  testa- 
tor had  no  real  estate  at  the  time  of  makin« 
his  will,  or  at  the  time  of  his  death,  other 
than  the  real  estate  involved  in  the  fourtli 
clause. 

The  whole  contention  is  as  to  the  effect 


65  S.  W.  124,  where  the  devise  was  in  the 
following  words:  "I  will  that  at  the  death 
of  my  wife  that  my  daughter  Addie  and  her 
children,  and  Cliarlie.  my  son,  and  his  chil- 
dren, have  the  homestead  and  cottage  to- 
j^'other  with  the  20  acres  of  land," — the  word 
^'children"  was  held  to'  give  the  son  and 
drtuffhter  the  fee,  such  intention  being  de- 
duoible  from  the  whole  instrument,  and  the 
word  "children"  being  evidently  used  in  the 
sense  of  heirs  in  another  clause;  although 
the  court  said  that,  if  the  testator  had  sim- 
ply used  the  word  "children'*  in  the  manner 
in  which  it  was  used  in  the  clause  Quoted,  it 
would  be  much  inclined  to  hold  that  he  used 
It  as  a  word  of  purchase. 

Jn  Jones  v.  Jones,  13  N.  J.  Eq.  236,  it  is 
held  that  the  rule  that,  where  lands  are  de- 
vised to  a  named  ncrson  and  children,  sucn 
person  having  children  living  at  the  time  of 
the  devise,  the  word  "children'*  may  be  tak- 
en as  a  word  of  purcha,se  according  to  its 
natural  import,  will  yield  to  the  testator's 
intention :  and  that  an  intention  to  use  the 
word  "children"  as  a  word  of  limitation  is 
inferable  where  the  nam#d  devisee,  upon 
whom  a  personal  charge  is  made  as  a  con- 
dition  of  the  devise,  would  be,  should  the 
children  be  admitted  to  a  share  of  the  de- 
vise, in  worse  condition  than  the  children, 
and  where  the  testator,  in  a  specific  pro- 
vision for  one  of  such  children,  who  was  an 
infant  of  tender  years,  in  another  part  of 
the  will  provided  that  he  should  not  come 
into  possession  of  his  legacy  till  his  major- 
ity. Compare  Forest  Oil  Co.  v.  Crawford.  23 
C.  0.  A.  55,  39  U.  S.  App.  408,  7/  Fed.  10<5. 

In  Best  v.  McClelland,  19  Pa.  Co.  a.  553, 
a  devise  of  a  tract  of  land  to  testator's 
son  "and  his  children"  was  held  to  convey 
an  estate  in  fee,  by  operation  of  the  rule  in 
Shelley's  Case,  although  the  son  had  a  child 
living  at  the  time  of  the  devise;  a  subse- 
quent clause  orderinif  that,  after  the  son 
should  have  pail  a  ce  tain  s.im  cha  ge:l  uj  on 
him.  then  the  executor  should  give  him  a 
clear  title  to  said  land,  being  regarded  as 
evincing  testator's  intention  that  the  word 
"children"  should  be  construed  as  a  word  of 
limitation,  and  not  of  purchase. 

And  in  Mosby  v.  Paul,  88  Va.  333,  14  S. 
4L.R.A.(N.S.) 


E.  336,  a  devise  of  a  share  of  testator's 
residuary  estate  to  his  daughter  "and  her 
children"  was  held  to  give  the  daughter  an 
absolute  fee-simple  estate,  the  reference  to 
the  children  being  taken  merely  to  indi- 
cate the  motive  of  the  gift. 

In  Biggs  V.  McCarty,  86  Ind.  352.  44  Am. 
Rep.  320,  it  was  held  that  a  devise  to  the 
testator's  daughter  "and  ner  children,"  the 
daughter  having  at  the  time  the  will  was 
made  &  child  which  afterward  died,  oper- 
ated to  convey  the  property  in  fee  to  the 
daughter  and  her  child  en  venire  sa  mvre 
at  the  time  of  the  devise,  as  tenants  in  com- 
mon, to  the  exclusion  of  after-bom  chil- 
dren. 

And  where  a  devise  was  to  a  woman  "and 
her  children,"  she  having  children  living  at 
the  time  of  the  devise,  the  mother  and  chil- 
dren take  as  tenants  in  common  of  the  fee. 
Allen  v.  Iloyt,  5  Met.  324. 

A  similar  decision  was  made  in  Moore  v. 
Leach,  50  X.  C.  (5.  Jones,  L.)  88,  where  a 
devise  was  made  to  testator's  daughter  of 
certain  real  estate,  "to  her  .  .  .  and  her 
children  forever." 

A  devise,  "after  the  death  of  my  beloved 
wife,  I  will  that  one  half  of  the  home  plan- 
tation and  all  improvements  be  the  property 
of  my  beloved  daughter,  Nancy  Reich,  and 
the  other  half  of  my  home  plar.tation  and 
all  improvements  to  be  the  property  of  Al- 
fred Hampton  and  his  wife,  Jureda  Reich, 
and  their  children," — was  held  to  give  the 
devisees  and  their  children  living  at  the  time 
the  will  took  effect  the  fee-simple  estate 
as  tenants  in  common,  in  Hampton  ▼. 
Wheeler,  99  N.  C.  222,  6  S.  E.  236. 

In  Turner  v.  Patterson,  6  Dana,  292,  it 
is  held  that,  under  a  devise,  "to  my  daujrh- 
ter,  ...  1  give  to  her  and  her  children 
the  50  acres,  ...  to  earh  an  eeual 
part,"  the  daughter  and  her  children  tnen 
living  would  take,  in  the  absence  of  any- 
thing to  show  a  different  intention,  as  ten- 
ants in  common  of  the  fee;  but  that,  where 
another  clause  shows  an  intention  to  give 
the  daughter  a  life  estate,  she  would  take 
such  estate,  and  the  children  would  take  a 
remainder. 

An  intention  to  give,  by  devise  of  a  shar& 
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of  th«  last  words  of  said  fourth  clause,  "and 
to  their  children  forever.*'  The  appellees' 
contention  is  that  the  eight  children  of  the 
testator  named  in  the  said  fourth  clause  of 
the  will  take  title  in  fee  simple,  appellants' 
contention  being  that  the  eight  children 
above  named  take  only  a  life  estate.  The 
true  construction  of  the  will  was  presented 
to  the  trial  court  on  demurrer,  and  a  decree 
was  rendered  construing  the  will  to  devise 
estates  in  fee  to  the  sons  and  daughters  of 
the  testator  named  in  the  fourth  clause  of 
the  will.  Appellants  abided  their  demurrer 
and  prayed  an  appeal  to  this  court.  The 
term  "children"  is  primarily  a  word  of  pur- 
c-hase,  and  is  not  to  be  construed  as  equiva- 
lent to  "heirs"  in  the  absence  of  other  words 
or  circumstances  showing  it  to  have  been 


used  in  that  sense;  but,  where  there  are 
other  words  in  the  will  showing  that  the 
word  "children"  was  used  in  the  sense  of 
"heirs,"  the  term  will  be  construed  as  a 
word  of  limitation  equivalent  to  "heirs."  6 
Am.  &  Eng.  Enc.  Law,  2d  ed.  title,  "Chil- 
dren," pp.  1092,  1093,  and  note  1  on  the  lat- 
ter page.  The  words  "heirs,**  "issue,"  and 
"cliildren,"  when  found  in  wills,  may  be  con- 
strued interchangeably  when  necessary  to  ef- 
fectuate the  intention  of  the  testator.  But- 
ler v.  Huestis,  68  111.  594,  18  Am.  Rep.  589. 
In  Leiter  v.  Sheppard,  85  111.  242,  we  found 
that  the  testator  had  employed  the  words 
"children"  and  "heirs"  synonymously,  and 
we  interpreted  the  will  accordingly.  The 
testator,  in  the  clause  of  the  will  under  con- 
sideration, expressly  devised  "all  the  rest, 


of  testator's  property  to  a  son  "and  his 
■children,"  an  estate  to' the  son  for  life,  with 
remainder  to  the  children,  was  held  to  be 
deducible  from  a  restriction  of  the  right  to 
sell  such  interest,  and  an  expression  of  de- 
sire that  such  lands  be  kept  for  homes  for 
testator's  sons  and  their  children  after  them, 
in  Fielden  v.  Ballcnger  (Tenn.  Ch,  App.)  35 
S.  W.  758. 

A  departure  from  the  rule  in  Wild's  Case 
was  announced  bv  the  court  of  appeals  of 
Kentucky,  in  Carf  v.  Estill,  16  B.  Mon.  309, 
63  Am.  Dec.  548,  in  which  a  devise  to  a 
woman  "and  her  children,"  she  having  at  the 
time  no  children,  was  construed  as  giving 
her  a  life  estate,  with  remainder  to  such 
cliildren  as  she  might  have.  Under  the  rule 
In  Wild's  Case,  such  a  cfevise  would  be  re- 
garded as  giving  a  fee  tail;  and  the  court 
held  that,  since,  by  statute,  fees  tail  were 
I'onverted  into  fees  simple,  to  give  effect  to 
the  rule  (which  was  originally  adopted  to 
promote  the  intention  of  the  testator)  would 
be  to  frustrate  and  defeat  the  acknowledged 
intention  of  the  testator,  as  the  children 
would  then  take  nothing  under  the  devise. 

In  Adams  v.  Adams,  20  Ky.  L.  Rep.  055, 
47  S.  W.  335,  a  devise  of  testator's  resid- 
uary estate  to  his  daughter  "and  her  chil- 
<lren  in  their  exclusive  right"  was  regarded 
as  giving  the  daughter  a  life  estate  with  re- 
mainder to  the  cliildren;  the  court  saying 
that,  if  such  a  devise  should  be  construed  as 
giving  a  joint  estate,  the  quantity  of  inter- 
est each  would  take  would  remain  uncertain 
and  shift  on  the  birth  of  each  after-born 
child, — a  condition  of  affairs  which  the  tes- 
tator would  hardly  be  supposed  to  have  in- 
tended to  create. 

The  same  doctrine  was  adhered  to  in 
Sims  V.  Skinner,  26  Ky.  L.  Rep.  443,  81  S.  W. 
703,  the  court  saying  that,  while  ordinarily 
gifts  and  conveyances  to  a  mother  and  her 
children,  or  a  father  and  his  children,  would 
create  a  joint  tenancy,  a  different  rule  of 
construction  should  prevail  for  gifts  from  a 
father  to  his  daughter  and  her  children,  or 
to  a  son  and  his  children,  or  from  a  hus- 
band to  a  wife  and  children,  for  the  reason 
stated  in  Adams  v.  Adams,  supra. 

In  Kuhn  v.  Kuhn,  24  Ky.  L.  Rep.  112,  68 
4L.R.A.(N.S.) 


S.  W.  16,  a  devise  to  a  testator's  daughter 
of  a  farm,  followed  by  the  words,  "I  give 
this  farm  to  her  and  her  children  to  be 
theirs  with  all  its  appurtenances,"  was  con- 
strued, in  view  of  all  the  provisions  of  the 
will,  as  giving  the  daughter  a  life  estate 
with  remainder  to  her  children. 

In  Smith  v.  Smith,  27  Ky.  L.  Rep.  362,  85 
S.  W.  169,  a  devise:  *1  also  give  to  my 
wife  during  her  life  140  acres  of  land ;  .  .  . 
at  her  death  to  my  son  and  his  children," — 
was  held  to  give  the  son  a  life  estate,  with 
remainder  to  his  children,  in  view  of  the  rule 
that  the  word  "children"  must  be  considered 
as  a  word  of  purchase,  and  not  of  limitation, 
in  the  absence  of  something  to  show  a  con- 
trary intention  on  the  part  of  the  testator. 
A  devise  to  testator's  daughter  "and  her 
children,  the  children  taking  their  mother's 
share,"  was  held  plainly  to  indicate  an  in- 
tention on  the  part  of  the  testator  to  give 
his  daughter  an  estate  for  life,  with  remain- 
der to  children,  in  Smith's  Estate,  9  Phila. 
348. 

In  this  connection  may  also  be  considered 
devises  in  a  slightly  different  rorm,  as  to 
a  named  person  "and  to  his  children."  . 

In  Parkman  v.  Bowdoin,  1  Sumn.  359,  Fed. 
Cas.  No.  10,703,  a  devise  to  a  named  person 
for  life,  and  at  her  death  to  her  son  "and  to 
his  lawfully  begotten  children  in  fee  sim- 
ple forever,"  with  a  limitation  over  in  case 
he  should  die  without  children  lawfully  be- 
gotten, was  held,  in  conformity  to  the  rule 
in  Wild's  Case,  the  sou  havinsj  no  children 
at  the  time  of  the  devise,  to  give  him  a  fee 
tail  with  remainder  over  on  indefinite  fail- 
ure of  issue. 

In  Leiter  v.  Sheppard,  85  111.  242,  a  devise 
to  a  named  person,  "and  to  her  children, 
heirs,  and  assigns  after  her,"  was  construed 
as  giving  the  first  taker  a  fee,  the  court 
holding  the  words  "children"  and  "heirs"  to 
be  used  synonymously,  in  view  of  the  fact 
that  it  was  apparently  the  testator's  in- 
tention that  the  devisee  should  stand  on  an 
equal  footing  with  others,  to  whom  an  abso- 
lute estate  was  given,  and  of  the  fart  that 
personal  ostate  was  comprehended  in  the 
share  of  tlie  devisee. 
In  aioushand  v.  Rodctzky,  5  Ohio  N.  P. 
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residue,  and  remainder  of  my  real  estate, 
.  .  .  upon  the  decease  of  my  wife,  Sarah 
Strawbridge,  to  be  divided  equally  between 
my  children,  to  wit  (naming  eight  of  his 
children),  and  to  their  children  forcvor." 
From  this  clause  the  meaning  he  intended  to 
be  given  to  the  word  "children,"  as  used  by 
the  testator,  must  be  determined. 

By  S  13  of  chapter  30  of  the  Rovisoil  Stat- 
utes of  Illinois  of  1903,  words  of  inheritance 
are  not  necessary  in  this  state  to  pass  a  fee; 
and  it  is  therein  provided  that  "every  estate 
in  lands  which  shall  be  granted,  conveyed,  or 
(iovised  .  .  .  shall  be  deemed  a  fee-sim- 
ple estate  of  inheritance,  if  a  less  estate  be 
not  limited  by  express  words,  or  do  not  ap- 
pear to  have  been  granted,  conveyed,  or  de- 
vised by  construction  or  operation  of  law." 
The  spirit  of  this  statute  and  the  disposition 
of  the  courts,  as  a  matter  of  public  policy, 
is  to  adopt  such  a  construction  as  will  give 
an  estate  of  inheritance  to  the  first  donee. 
Leiter  v.  Sheppard,  supra.  And  when  a  fee 
simple  is  devised  by  a  clause  of  a  will,  and 


other  parts  of  the  will  are  relied  on  as  lim- 
iting and  qualifying  the  estate  given,  they 
must  show  a  dear  intention  on  the  part  of 
the  testator  to  so  qualify  or  limit  the  estate, 
and,  unless  such  intention  clearly  and  un- 
equivocally appears,  the  estate  will  not  be 
limited.  Giles  v.  Anslow,  128  111.  187,  21  X. 
E.  225.  If  the  true  intention  of  the  testa- 
tor, as  disclosed  by  this  devise,  be  held  to 
create  a  life  estate  in  his  widow  and  a  sec- 
ond life  estate  in  each  of  his  eight  children 
named,  with  remainder  over  to  their  childreiu 
the  construction  so  adopted  would  not  be 
in  entire  harmony  with  the  spirit  of  the  stat- 
ute, or  with  the  disposition  of  this  court  to 
favor  the  adoption  of  such  construction  as 
would  vest  the  fee  in  the  first  donee. 

The  provision  that  the  "rest,  residue,  and 
remainder"  of  the  real  estate  is  "to  be 
equally  divided  between  my  children,  to  wit, 
(naming  them),  must  necessarily  refer  to 
the  eight  children  named,  and  the  words 
"their  children"  must  refer,  respectively,  to 
the  children  of  each  of  the  eight  children  of 


266,  a  devise  of  property  to  testators  wife 
for  life,  then  to  his  daughter  and  to  her 
children  and  grandchildren  or  their  legal 
representatives,  was  held  to  give  the  daugh- 
ter an  estate  in  fee,  such  daughter  having  no 
children  or  grandchildren:  the  joint  use  of 
the  terms  "children"  and  "grandchildren" 
being  regarded  as  indicating  that  the  term 
"children"  was  intended  to  signify  heirs. 

In  Re  UtE,  43  Cal.  200,  a  devise  to  testa- 
tor's daughter,  "and  to  her  children,"  was 
held  to  vest  an  estate  in  couimon  in  the 
devisees*,  it  not  appearing  that  the  testator 
used  the  word  "children"  in  the  sense  of 
heirs  or  issue. 

In  F«)re8t  Oil  Co.  v.  Crawford,  23  C  C.  A. 
55,  S^  U.  S.  App.  408,  77  Fed.  106,  a  devise  to 
testator's  son,  and  to  his  children,  was  con- 
strued, with  reference  to  the  entire  will,  as 
giving  the  son  a  life  estate,  with  remainder 
to  his  children  living  at  testator's  death, 
which  opened  to  let  m  after-born  children, 
even  though  the  payment  of  legacies  was 
imposed  on  the  son.  Compare  Jones  ▼. 
Jones,  13  N.  J.  Eq.  236, 

Another  form  of  devise,  of  a  similar  char- 
acter, was  the  subject  of  consideration  in 
Small  V.  Field,  102  Mo.  104,  14  S.  W.  815, 
where  a  bequest  of  testatrix's  residuarv  es- 
tate to  her  daughter  "for  the  sole  use  of  her- 
self and  children"  was  construed,  in  view 
of  the  obligations  of  the  testatrix  to  her 
daughter,  and  of  the  use  of  terms  found  in 
other  parts  of  the  will,  and  of  the  fact  that 
the  gift  to  the  daughter  was  subject  to  a 
legacy,  as  giving  the  daughter  a  fee  in  the 
lands  devised;  the  reference  to  the  children 
being  taken  as  indicative  of  motive. 

In  Smith  v.  Fox,  82  Va.  763,  1  S.  E.  200, 
it  was  held  that  a  devise  to  a  daughter  of 
testator,  without  limitation,  a  subscjjuent 
clause  of  the  will  stating:  "It  is  my  will 
and  desire  that  all  property,  whether  real 
or  personal,  willed  by  me  to  my  daughters, 
4L.R.A.(N.S.) 


.  .  .  shall  be  held  in  trust  .  .  . 
for  the  separate  use  of  them  and  their  chil- 
dren, free  from  the  control  of  their  hus- 
bands,"— ogives  the  daughter  a  fee  simple, 
the  testator  being  deemed  to  have  used  the 
word  "children"  as  synonymous  with 
"heirs,"  in  view  of  the  fact  that  the  daugh 
ter  had  been  married  for  thirty  years  and 
had  no  children. 

A  devise  **in  trust  .  •  .  for  the  bene- 
fit of  my  daughter  *  •  •  and  her  chil- 
dren," the  daughter  then  having  children  Hv- 
ing,  was  held,  in  view  of  the  rule  in  WilJ's^ 
Caae  and  of  a  statute  establishing  the  form 
by  which  estates  in  common  might  be  creat- 
ed, to  give  an  estate  in  common  to  the 
daughter  and  her  children,  in  Hunt  v.  Sat- 
terwhite,  85  N.  C.  73. 

In  Frank  v.  Unz,  91  Ky.  621,  16  S.  W.  712, 
a  devise  to  testator's  wife  "for  her  own  use 
and  the  benefit  of  her  children  forever"  was 
regarded,  in  view  of  the  rule  hereinbefore 
stated  in  relation  to  devises  by  one  spouse 
to  the  other  and  their  children,  and  of  the 
fact  that  the  words  used  only  gave  the  wife 
the  use,  as  giving  the  wife  a  life  estate, 
with  remainder  to  the  children  in  fee. 

In  Bowers  v.  Bowers,  4  Heisk.  293,  a  de- 
vise to  testator's  daughter  of  property,  "ta 
have  and  to  hold  the  same  to  her  and  her 
children  to  her  special  use  and  benefit  for- 
ever," was  construed  as  giving  the  dauj;hter 
and  her  children  a  joint  equitable  estate; 
since  there  was  nothing  to  indicate  that  the 
testator  meant  to  use  the  word  "children" 
as  a  word  of  limitation. 

The  question  whether  a  testator  is  to  be 
deemed  to  have  used  the  word  "children" 
as  a  word  of  limitation  also  arises  in  cases 
I  of  bequests  of  personalty,  and  in  cases 
where  the  de^'ise  is  to  a  person  for  life,  and 
at  his  death  to  descend  to,  or  be  equally 
;  divided  among,  his  children. 
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the  testator  named.  Benjamin  F.  Straw- 
bridge,  one  of  the  eight  children  of  the  tes- 
tator named,  was  a  bachelor  without  chil- 
dren and  living  with  the  testator  at  the  time 
the  will  was  made  and  at  the  time  of  the 
testator's  death,  and  John  Strawbridge,  an- 
other of  the  eight  children  named,  never  had 
any  children.  If  the  construction  that  the 
eight  children  each  take  an  undivided  one* 
eighth  interest  for  life,  with  remainder  in 
fee  to  their  children,  respectively,  therein,  be 
adopted,  as  neither  Benjamin  F.  nor  John  B. 
had  child  or  children  when  the  will  was 
made  or  when  the  testator  died,  it  would 
seem  that  the  probability  that  the  shares 
devised  to  them  would  become  intestate 
property,  would  have  occurred  to  the  tes- 
tator and  have  been  provided  against  by  him, 
as  clearly  he  desired  to  control,  by  his  will, 
the  devolution  of  his  property.  He  made  a 
will,  and  it  is  to  be  presumed  he  intended  to 
provide  for  the  disposition  of  his  entire  es- 
tate, and  it  is  our  duty  to  adopt  such  a  con- 
struction of  the  will  as  disposes  of  the  en- 
tire estate  if  that  meaning  can  reasonably 
be  given  to  it.  Craw  v.  Craw,  210  111.  246, 
71  N.  E.  450.  If  the  meaning  "their  heirs" 
be  given  to  the  words  "their  children,"  the 
presumption  that  an  entire  disposal  of  the 
property  of  the  estate  was  intended,  and  the 
ix)licy  of  the  law  that  the  fee  should  vest  in 
to  first  taker  will  be  given  effect  If  the 
words  "their  children"  be  given  a  literal  and 
technical  meaning,  the  well-settled  presump- 
tion that  the  testator  intended  to  make  an 
entire  disposal  of  his  estate  would  not  be 
given  full  operation,  for  he  knew  when  he 
made  the  will  that  neither  of  these  two  sons 
had  children,  and  with  that  knowledge  it  is 
highly  improbable  he  would  have  employed 
the  word  "children"  in  the  sense  of  natural 
offspring.  We  think  that  the  intention  of 
the  testator,  as  gathered  from  a  fair  reading 
of  the  whole  will,  viewed  in  the  light  of  the 
circumstances  surrounding  the  testator  at 
the  time  of  making  the  will,  was  to  use  the 
word,  "children,"  not  in  the  sense  of  off- 
spring, but  in  that  other  sense  or  meaning, 
not  infrequently  given  the  word,  of  heirs 
generally. 

The  decree  of  the  Circuit  Court  declaring 
title  in  fee  to  the  remainder  passed  to  the 
eight  children  of  the  testator  named  in  the 
fourth  clause  of  the  will  was  correct,  and 
must  tlierpfore  be  affirmed. 

Cart  Wright,  Ch.  J.,  and  Ricks,  J.,  dissent. 
4  L.K.A.(N.S.) 


IOWA  SUPREME  COURT. 

GILBERT  S.  GILBERTSON,  State   Treas- 
urer, Appt., 

V. 

GEORGE  A,  OLIVER,  Exr.,  etc.,  of  Julia  P. 
Whiting  et  al. 

(—  Iowa,  —  105  N.  W.  1002.) 

Succession  tax — evidence  of  indebtedness — 
nonresident  creditor. 

Certificates  of  deposit,  notes,  mort- 
gages, and  other  evidences  of  indebtedness* 
of  residents  of  a  state,  held  at  the  time  of 
his  death  by  the  creditor  at  his  domicil  in 
another  state,  are  not  subject  to  the  juris- 
diction of  the  former  state,  within  the 
meaning  of  its  statute  imposing  a  tax  on 
collateral  inheritances. 

(February  8,  1906.) 

Case  Note. — ^Liability  of  debt  due  from 
resident  to  nonresident  to  succession  tax. — 
As  pointed  out  in  a  note  in  2  L.R.A.  (N.  S.)' 
637,  it  is  a  well-established  principle  of  con- 
stitutional law,  subject  however  to  an  ex- 
ception in  case  of  special  circumstances  giv- 
ing a  debt  a  ^'business  situs"  at  the  domicil 
of  the  debtor,  that  the  exclusive  situs  of  a 
debt  for  the  purposes  of  property  taxation 
is  at  the  domicil  of  the  creditor,  and  that, 
in  the  absence  of  such  circumstances,  the 
debt  cannot  be  assigned  a  local  situs  for 
such  purpose  at  the  debtor's  domicil  if  the 
creditor  is  domiciled  elsewhere.  This  con- 
stitutional principle,  however,  is  not  appli- 
cable to  succession  taxes,  which  are  laid  up- 
on the  succession  to,  or  transfer  of,  proper- 
ty, and  not  upon  the  property  itself.  And  eveni 
when,  as  by  the  statute  involved  in  the  fore- 
going case,  the  tax  is,  in  form,  made  paya- 
ble in  respect  of  property  "within  the  juris- 
diction," the  principles  which  govern  in  case 
of  a  property  tax  are  not  necessarily  con- 
trolling. Thus,  the  phrase,  ''within  the  ju- 
risdiction of  this  state,"  in  the  Vermont  stat- 
ute imposing  a  collateral  inheritance  tax,, 
was  construed  in  Re  Joyslin,  76  Vt.  88,  SB- 
Atl.  281,  to  mean  property  within  the  pro- 
bate jurisdiction;  and  it  was  accordingly 
held  in  that  case  that  no  tax  was  payable, 
under  the  statute,  with  respect  to  indebted- 
ness due  to  a  decedent  resident  in  Vermont 
from  residents  of  other  states.  Applying- 
the  doctrine  of  this  case  conversely,  a  debt 
due  from  a  resident  of  Vermont  to  the  es 
tate  of  a  nonresident  would  be  liable  to  the 
tax  under  the  Vermont  statute.  In  most 
jurisdictions,  however,  succession  taxes  are 
regarded  as  laid  according  to  the  principle 
ot  (iomicil,  or  the  principle  of  actual  situs 
of  the  property,  or  according  to  both  prin- 
ciples. If  domicil  is  adopted  as  the  exclusive 
principle  in  laying  the  tax,  it  is  obvious  that 
debts  due  to  residents  by  nonresidents  of  the^ 
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APPEAL  by  plaintiff  from  a  judgment  oi 
the  District  Court  for  Monona  County 
in  defendants'  favor  in  a  proceeding  to  en- 
force payment  of  a  collateral  inheritance 
tax.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  W.  Mullan,  Attorni*y  Gen- 
eral, and  Lawrence  DeGraff  for  appellant. 

Messrs.  J.  M.  Holt  and  J.  L.  Carney,  for 
-appellees : 

The  situs  of  personal  property  fixes  tne 
jurisdiction  of  the  court  for  the  purpose  of 
enforcing?  the  collateral  inheritance  tax. 

Re  McCihee,  105  Iowa,  0,  74  N.  W.  6J>5; 
Re  Weaver,  110  Iowa,  330.  81  N.  W.  G03; 
Orcutt's  Appeal,  97  Pa.  179;  People  ex  rel. 
Bank  of  the  Commonwealth  v.  Tax  &  A. 
Comrs.  23  N.  Y.  11)2:  Lincs's  Estate.  155  Pa. 
378,  26  Atl.  728;  Small's  Estate,  151  Pa. 
1,  25  Atl.  23;  Alvany  v.  Powell,  55  N.  C.  (2 
Jones,  Eq.)  51. 

The  debts,  although  a  species  of  intangible 
property  for  the  purpose  of  taxation,  if  not 
for  all  purposes,  are  to  be  regarded  as  sit- 


uated at  the  domicil  of  the  creditor,  and  not 
that  of  the  debtor. 

Hunter  v.  Board  of  Supers.  33  Iowa,  378, 
11  Am.  Hep.  132;  Kirtland  v.  Hotchkiss,  100 
U.  S.  498,  25  L.  ed.  562;  New  Orleans  v. 
Stempel,  175  U.  S.  314,  44  L.  ed.  178,  20  K. 
Y.  Supp.  110;  State  ex  rel.  Garth  v.  Switz 
ler.  143  Mo.  287,  40  L.R.A.  289,  65  Am.  St. 
Rep.  653.  45  S.  \V.  245:  Bovd  v.  Selma,  96 
Ala.  144,  16  L.R.A.  729,  11  So.  393;  People 
V.  Park.  23  (  al.  138;  Cooley,  Taxn.  2d  ed.  22: 
1  Desty,  Taxn.  fi  67,  p.  322. 

The  tax  in  this  case  could  not  have  at- 
tached to  the  securities  held  by  and  in  the 
possession  of  Julia  P.  Whiting  at  the  time 
of  her  death. 

Re  Weaver,  110  Iowa,  331.  81  X.  W.  603; 
Re  Wiltsey,  122  Iowa,  428,  98  N.  W.  294: 
Williamson's  E&tate,  153  Pa.  608,  26  Atl. 
240:  He  Ilandley,  181  Pa.  339.  37  Atl.  587: 
Mellon's  Appeal  114  Pa.  564,  8  Atl.  183. 

As  to  the  enforcement  of  a  tax  upon  per- 
sonal property,  the  domicil  of  the  testator 
governs,  and  not  that  of  the  debtor. 


jurisdiction  imposing  the  tax  will  be  subject 
to  the  tax,  and  that  aebts  due  from  rcsi- 
•dents  to  nonresidents  will  not  be  subject. 
This  is  the  judicial  view  taken  of  the  Eng- 
lish legacy  and  succession  duty  acts,  though 
they  are  broad  enough  in  terms  to  ctner  all 
legacies  and  successions  without  reference 
to  dnrnicil  or  situ.s.  The  d()nii"il  is  :iNo  rt  c- 
ognized  in  Connecticut  as  the  true  principle 
according  to  which  the  tax  ought  to  be  laid : 
but,  as  stated  m  (Iallup*s  Appeal,  76  Conn. 
617,  57  Atl.  699,  the  local  statute  adds  to 
the  force  of  example  the  influence  of  reci- 
procity by  permitting  the  ex-ietion  of  the 
tax  with  respect  to  personal  j)roperty  within 
the  state,  belonging  to  the  estate  of  a  non- 
resident, but  directing  the  treasurer  not  to 
eollect  the  same  if  the  decedent  resided  in  a 
state  which  does  not  collect  a  transfer  or 
succession  tax  from  personal  property  there- 
in, belonging  to  the  estate  of  Connecticut 
"decedents. 

In  New  York  and  some  other  states  the 
tax  is  laid  according  to  the  principles  both 
of  domicil  and  of  actual  situs.  It  is  appar- 
ent that,  under  such  a  statute,  the  tax  is 
payable,  not  only  in  respect  to  debts  due 
from  nonresidents  to  residents,  but  also  in 
respect  to  debts  due  from  residents  to  non- 
residents if  the  conditions  essential  to  give 
them  a  local  "business  situs"  exists.  The 
inquiry  as  to  the  nature  of  these  conditions 
belongs  rather  to  the  subject  of  property 
taxes  than  succession  taxes.  It  may  be  re- 
marked, in  this  connection,  however,  that  it 
18  competent  for  a  state  to  assign  a  local 
situs,  for  the  purpose  of  property  taxation 
even,  to  credits  belonging  to  a  nonresident 
which  have  been  redueed  to  a  concrete  form, 
and  the  evidences  of  which  are  held  within 
the  state,  in  the  hands  of  an  agent  for  the 
purposes  of  collection  or  renewal  with  a 
view  to  new  loans  and  the  carrying  on  of 
such  transactions  as  a  permanent  business. 
tL.R.A.(N.S.) 


Xew  Orleans  v.  Stempel,  175  U.  S.  309,  44 
L.  ed.  174.  20  Sup.  Ct.  Rep.  110;  Bristol  ▼. 
Washington  County,  177  U.  S.  133,  44  L.  ed. 
701.  20  Sup.  a.  Rep.  585;  State  Assessors 
V.  (^omptoir  Nat.  D'Escompte,  191  V.  S.  3S8. 
48  L.  ed.  232,  24  Sup.  a.  Rep.  109.  and  other 
cases  cited  in  1  Parmele's  Wharton,  Confl. 
L.  §  80c,  p.  175. 

In  New  York,  however,  the  courts  have 
gone  further,  and  held  that  assets  belonging 
to  the  estate  of  a  nonresident  were  **prop- 
erty  within  the  state,"  and  thus  liable  to 
the  payment  of  a  succession  tax  by  reason 
of  circumstances  not  gfenerally  regarded  as 
suflicient  to  give  property  a  situs  apart 
from  the  owner's  domicil  for  the  purposes 
of  a  property  tax.  Thus,  deposits  made  in 
New  York  banks  by  nonresidents,  and 
which  remained  long  enough  to  justify  a 
finding  that  the  property  was  not  in  transitu 
merely,  were  held  in  Re  Houdayer,  150  N.  Y. 
37,  34  L.R.A.  235,  65  Am.  St.  Rep.  642,  44  N. 
E.  718,  to  be  "property  within  the  state," 
and  thus  subject  to  the  payment  of  the 
transfer  tax,  although  the  conditions  essen- 
tial to  give  them  a  local  business  situs  with- 
in the  state,  which  would  be  necessary  to 
subject  them  to  a  property  tax.  do  not  ap- 
pear to  have  existed.  This  decision  was  fol- 
lowed in  Re  Blaokstone,  69  App.  Div.  127, 
74  N.  Y.  Supp.  508  (Affirmed  in  171  N.  Y. 
082,  64  N.  E,  1118),  and  that  case  was  af- 
firmed by  the  T'nited  States  Supreme  Court 
in  188  U.  S.  189,  47  L.  ed.  439,  23  Sup.  Ct 
Rep.  277.  The  decision  of  the  Supreme 
Court,  however,  merely  goes  to  the  constitu- 
tional power  of  the  legislature  to  subject  the 
deposit  to  the.  payment  of  the  tax,  and  th* 
correctness  of  the  construction  placed  upon 
the  statute  by  the  New  York  decisions  was 
not  passed  upon. 

So,  bonds  of  a  foreign  corporation,  as  well 
as  bonds  and  cert iti rates  of  stock  of  domes- 
tic corporations,  when  deposited  in  a  safe- 
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Caruth  v.  Canith,  (Iowa)  lOa  N.  W.  103; 
Story,  Confl.  L.  §  481;  Dicey,  Confl.  L.  677; 
:Mmor,  Confl.  L.  |§  139,  141;  Re  Gable  (Gara 
V.  Austin)  79  Iowa,  178,  9  L.R.A.  218,  44  N. 
W.  352;  Kirtland  v.  Hotchkiss,  100  U.  S.  499, 
25  L.  ed.  662. 

Sherwin,  J.,  delivered  the  opinion  of 
the  court: 

At  the  time  of  her  death  Julia  P.  Whiting 
Avas  a  resident  of  the  state  of  New  Hamp< 
shire.  Some  time  prior  thereto  she  had  de- 
,posited  money  in  banks  in  this  state,  re- 
ceiving therefor  certificates  of  deposit  m  tlie 
usual  form,  which  certificates  she  owned  and 
had  in  her  possession  in  New  Hampshire  at 
the  time  of  her  decease.  She  also  owned, 
nnd  had  in  her  possession  at  said  time  and 
place,  other  evidences  of  indebtedness  and 
securities  therefor  in  the  form  of  notes  and 
inort<;ages,  debts  represented  thereby  being 
owed  by  residents  of  this  state,  and  an  in- 
terest in  shares  of  stock  of  an  Iowa  corpora- 
tion.    She  died  testate,  devising  this  prop- 


erty to  collateral  heirs,  and  the  plaintiff 
claims  that  it  is  subject  to  the  payment  of 
a  collateral  inheritance  tax  under  the  pro- 
visions of  §  1467  of  tlie  Code,  which  is  as 
follows,  so  far  as  it  is  material  here.  "All 
property  within  the  jurisdiction  of  this 
state,  and  any  interest  therein,  whether 
belonging  to  the  inhabitants  of  this  state  or 
not,  and  whether  tangible  or  intangible, 
which  shall  pass  by  wnl  or  by  the  statutes 
of  inheritance  of  this  or  any  other  state,  or 
by  deed,  grant,  sale,  or  gift  made  or  intend- 
ed to  take  effect  in  possession  or  enjoyment 
after  the  death  of  the  grantor  or  donor,  to 
any  person  in  trust  or  otherwise,  other  than 
to  or  for  the  use  of  the  father,  mother,  hus- 
band, wife,  lineal  descendant,  adopted  child, 
the  lineal  descendant  of  an  adopted  child  of 
a  decedent,  or  to  or  for  charitable,  educa- 
tional, or  religious  societies  or  institutions 
within  this  state,  .  .  .  "  is  subject  to 
pay  a  collateral  inheritance  tax  to  the  state 
of  Iowa. 
The  domicil  of  the  testator  was  in  New 


deposit  vault  within  the  state  for  safe-keep- 
ing, although  owned  by  a  nonresident,  have 
been  held  subject  to  the  payment  of  a  trans- 
fer tax.  Re  Whitinjr,  150  l).  Y.  27.  34  L.R.A. 
232,  55  Am.  St.  Rep.  640,  44  N.  E.  715.  This 
•decision,  so  far  as  it  applies  to  the  stock,  is 
conformable  to  the  rule  established  by  the 
Aveight  of  authority  with  respect  to  the  situs 
of  corporate  stock  for  the  purposes  of  prop- 
erty taxation:  but,  in  assigning  a  local  situs 
to  the  bonds  of  either  foreign  or  domestic 
corporations  owned  by  a  nonresident,  mere- 
ly because  of  their  physical  presence  within 
the  state,  it  not  appearing  that  they  were 
there  under  such  circumstances  as  to  give 
them  a  business  situs,  it  is  opposed  to  the 
rule  established  with  respect  to  the  situs 
of  such  property  for  the  purposes  of  prop- 
ertv  taxation.  See  Detroit  v.  T^ewis,  109 
Mich.  155,  32  L.R.A.  439,  66  N.  W.  958;  Her- 
ron  V.  Keeran,  59  Ind.  472,  26  Am. 
Rep,  87. 

But,  even  under  the  doctrine  that  prevails 
in  New  York,  the  mere  fact  that  the  debtor 
is  domiciled  in  that  state  is  not  sufficient 
to  give  the  debt  a  local  situs  for  the  pur- 
poses of  the  transfer  tax.  Thus,  an  indebt- 
edness, whether  reduced  to  a  concrete  form 
or  not,  due  from  a  resident  to  a  nonresi- 
dent, is  not  subject  to  the  payment  of  the 
tax  if  the  evidences  thereof  are  not  within 
the  state.  Re  Phipps,  77  Hun,  325,  28  N.  Y. 
Supp.  330,  Affirmed  in  143  N.  Y.  641,  37  N. 
E.  823.  So,  bonds  of  a  domestic  corporation, 
which  are  in  another  state  in  possession  of 
a  nonresident,  are  not  subject  to  the  New 
York  transfer  tax.  Re  Bronson,  150  N.  Y. 
1,  34  L.RJ^.  238,  65  Am.  St.  Rep.  632,  44  N. 
E.  707.  And  bonds  executed  by  a  natural 
person,  secured  by  mortgages  on  real  prop- 
erty in  New  York,  which  were  kept  at  the 
residence  of  the  decedent  in  another  state, 
are  not  subject  to  the  New  York  transfer 
tax.  Re  Preston,  75  App.  Div.  250,  78  N.  Y. 
Supp.  91. 
4L.R.A.(N.S.) 


In  Pennsylvania,  as  well  as  in  New  York, 
the  succession  tax  is  laid  according  to  the 
principles  both  of  domicil  and  of  actual  situs. 
The  courts  of  that  state,  however,  unlike 
the  courts  of  New  York,  seem  to  regard  the 
existence  of  the  conditions  which  would  be 
essential  to  jrive  a  debt  due  from  a  resident 
to  a  nonresident  a  local  situs  for  the  pur- 
poses of  a  property  tax  necessary  to  give 
it  such  a  situs  for  the  purposes  of  the  suc- 
cession tax.  Thus,  in  Orcutt's  Appeal.  97 
Pa.  179,  United  States  bonds  belonging  to 
the  estate  of  a  person  domiciled  in  another 
state,  though  deposited  for  safe-keeping  in 
a  Pennsylvania  trust  company,  were  held 
not  subject  to  the  transfer  tax.  It  may  be 
pointed  out,  in  this  connection,  that  such 
bonds,  though  exempt  from  property  tax, 
are  not  exempt  from  a  succession  tax. 
Plummer  v.  Coler,  178  U.  S.  115,  44  L.  ed. 
998,  20  Sup.  Ct.  Rep.  829. 

So,  in  Lewis's  Estate,  203  Pa.  211,  62  Atl. 
205,  the  court,  while  adhering  to  the  rule 
that  the  situs  of  intangible  personal  prop- 
erty, such  as  bonds,  notes,  stocks,  mort- 
<?a?es,  and  other  evidences  of  debt,  follows 
the  domicil  of  tl.e  owner,  makes  an  excep- 
tion in  case  of  such  securities  owned  by  non- 
residents, which  have  been  held  by  an  agent 
for  investment  and  reinvestment, — the  same 
conditions,  it  will  be  observed,  which  will 
fljive  such  property  a  local  situs  for  the  pur- 
poses of  a  property  tax. 

It  will  be  observed  that,  under  any  of  the 
theories  with  respect  to  succession  tax,  ex 
cept  thtat  which  obtains  in  Vermont,  the  in- 
debtedness involved  in  Gilbertson  v. 
Oliveb  would  not  be  liable  to  the  tax  inas- 
much as  there  were  no  circumstances  con- 
necting the  debt  with  the  state  of  Iowa,  ex- 
cept the  residence  of  the  debtor  in  that 
state.  According:  to  the  Vermont  doctrine. 
I  however,  that  fact  would  itself  be  sufficient 
•  to  subject  the  debt  to  the  payment  of  the 
tax. 
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llainpbhire,  and  the  certificates  of  deposit 
and  other  evidences  of  indebtedness  involved 
herein  were  in  her  possession  there  at  the 
time  of  her  death.  But  the  appellant  con- 
tends that  the  indebtedness  owing  to  her  by 
residents  of  this  state  at  the  time  of  her 
death  was  intangible  property  within  this 
i^tate,  subject  to  its  jurisdiction  and  liable 
to  pay  an  inheritance  tax.  The  controversy 
presents  for  determination  but  one  legal 
question,  namely,  Was  the  property  of  the 
deceased  within  the  jurisdiction  of  this  state 
at  the  time  of  her  death?  There  Is  a  con- 
flict in  the  adjudicated  cases  as  to  whether 
such  evidences  of  indebtedness  nre  taxable 
at  the  domicil  of  the  o\vner,  or  whether  the 
actual  situs  of  such  property,  and  not  the 
domicil  of  the  owner,  determines  the  liabil- 
ity to  taxation.  The  great  weight  of  author- 
ity, however,  supports  the  holding  of  our 
own  cases  that  this  species  of  personal  prop- 
erty, which  is  in  a  sense  intangible  and  in- 
corporeal, is  taxable  at  the  domicil  of  tne 
owner,  and  not  elsewhere,  unfess  the  owner 
has  himself  given  it  a  difTereiit  situs.  In  the 
early  case  of  Davenport  v.  ^Mississippi  &  M. 
R.  Co.  12  Iowa,  539,  the  city  of  Davenport 
and  the  county  of  Scott  imdertook  to  tax 
mortgages  which  had  been  placed  on  prop- 
erty of  the  defendant  in  this  state,  but 
which  were  owned  and  held  by  nonresidents 
of  the  state.  At  that  time  the  statute 
provided  that  all  real  and  personal  property 
"within  this  state"  was  subject  to  taxation, 
etc.  In  discussing  the  question  whether  the 
mortgages  were  property  within  this  state, 
this  court,  speaking  through  Baldwin,  J., 
said:  "It  is  true  that  the  situs  of  the  prop- 
erty mortgaged  is  within  the  jurisdiction  of 
the  state;  but  the  mortgage  itself,  being 
personal  property,  a  chose  in  action,  at- 
taches to  the  person  of  the  owner.  .  .  . 
It  is  agreed  .  .  .  that  the  owners  and 
holders  of  the  mortgages  are  nonresidents  of 
the  state.  If  so,  and  the  property  in  the 
mortgage  attaches  to  the  person  of  the  own- 
er, it  follows  that  those  mortgages  are  not 
property  within  the  state,  and.  if  not,  they 
are  not  the  subject  of  taxation."  In  Hunter 
V.  Board  of  Supers.  33  Iowa,  376,  11  Am. 
Rep.  132,  a  resident  of  this  state  had  depos- 
ited in  a  bank  in  Illinois  for  safe-keeping 
notes  which  had  never  been  in  this  state.  In 
holding  tha-t  the  debt  evidenced  by  the  notes 
was  taxable  in  this  state  it  was  said:  **The 
propertj'  in  the  evidence  of  the  debt  is  not 
taxable,  and  hence  whether  the  'credit*  or 
'debt  due*  was  or  was  not  subject  to  taxa- 
tion at  the  time  cannot  be  determined  alone 
by  the  situs  of  the  evidence.  The  debt  due 
of  which  the  notes  are  the  evidence,  is  prop- 
erty vested  in  the  owner  wherever  he  may 
reside.  This  property  in  the  right — ^the  chose 
in  action — is  as  absolute  a  property  therein. 
4L.R.A.(N.S.) 


and  he  is  as  well  entitled  to  it,  as  he  is  to 
tangible  property  in  possession;  and  this 
species  of  property — debts  due — ^must,  in 
the  nature  of  things,  follow  and  be  with  Ha 
owner, — except,  perhaps,  where  he  has  con- 
ferred authority  upon  someone  else  as  fai» 
agent  to  loan,  manage,  receive,  and  collect 
the  same  for  him.  .  .  .  The  right  to  the 
'money  due'  being  in  the  appellant,  the  prop- 
ei-ty  in  the  right  must  of  necessity  be  at  the 
place  where  he  resides,  irrespective  of  the 
situs  of  the  evidence." 

The  principle  announced  in  these  two 
eases  is  clearly  controlling  in  this,  and  it  is 
supported  by  the  weight  of  authority,  as  we 
have  said.  Judge  Cooley,  in  his  work  on  Tax- 
ation, says:  "The  state  has  no  jurisdiction 
to  assess  a  tax  as  a  personal  charge  against 
nonresidents.  .  Neither  can  the  personally 
of  a  nonresident  be  taxed,  unless  it  has  an 
actual  situs  withiji  the  state,  so  as  to  be  nn 
der  the  protection  of  its  laws.  The  mere 
right  of  a  foreign  creditor  to  receive  froni 
his  debtor  within  the  state  the  payment  of 
his  demand  cannot  be  subjected  to  taxation 
within  the  state.  It  is  a  right  that  is  person- 
al to  the  creditor  where  he  resides,  and  the 
residence  or  place  of  business  of  his  debtor 
is  immaterial."  1  Cooley,  Taxn.  3d  ed.  24. 
The  general  rule  is  stated  thus  in  1  Desty 
on  Taxation,  326:  "The  situs  of  Invisible 
and  intangible  property,  not  growing  out  of 
real  estate,  is  with  the  owner.  ...  In- 
tangible property  has  no  actual  situs.  If  for 
purposes  of  taxation  it  be  assigned  a  situ!^. 
it  should  be  the  place  where  it  is  owned,  not 
the  place  where  it  is  owed.  To  make  it  fol 
low  the  debtor,  instead  of  the  creditor,  i"^  to 
tax  poverty,  instead  of  wealth.  A  debt  ha;^ 
its  situs  at  the  residence  of  the  creditor,  nnd 
may  be  there  taxed."  This  general  rule  hoR 
been  announced  by  the  Supreme  Court  of 
the  United  States.  In  Kirtland  v.  Hotch- 
kiss,  100  U.  S.  491,  25  L.  ed.  558,  Judge  Ear- 
Ian  says:  "The  debt  in  question,  although 
a  species  of  intangible  property,  may  for 
purposes  of  taxation,  if  not  for  all  purposes, 
be  regarded  as  situated  at  the  domicil  of  the 
creditor.  It  is  none  the  less  property  be- 
cause its  amount  and  maturity  are  set  forth 
in  a  bond.  That  bond,  wherever  actually 
held  or  deposited,  is,  at  best,  only  evidence 
of  the  debt,  not  the  debt  itself.  The  bond 
may  be  destroyed,  but  the  debt  .  .  . 
the  right  to  demand  the  repayment  of  the 
money  loaned,  with  the  stipulated  interest- 
remains.  Nor  is  the  locality  of  the  debt  for 
the  purposes  of  taxation  aflfected  by  the 
fact  that  it  is  secured  by  mortgage  upon 
real  estate  situated  in  Illinois."  The  rule 
is  followed  in  New  Orleans  v.  Stempel",  175 
U.  S.  309,  44  L.  ed.  174,  20  Sup.  Ct.  Rep.  UO, 
and  in  the  following,  among  other  cases: 
Boyd  ▼.  Selma,  9IB  AU.  144,  11  So.  393,  16  h. 
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HtA-  729  (and  see  extended  note  therein  on 
the  subject  and  cases  cited) ;  People  v.  Park, 
23  Cal.  138. 

The  general  rule  as  to  succession  and  dis- 
tribution is  based  on  the  same  principle;  the 
law  of  the  domicil  ordinarily  deciding 
whether  a  person  -may  take  as  heir  or  dis- 
tributee. "It  is  founded  in  a  gi*eat  measure 
upon  the  doctrine  that  movables  have  no 
situs  and  accompany  the  person  of  the  on^ti- 
«r."  Story,  Oonfl.  L.  8th  ed.  481;  Dicey, 
•Confl.  L.  678;  Caruth  v.  Caruth  (Iowa)  103 
N.  W.  103.  Some  of  the  courts  have  held 
that  the  actual  situs  of  the  notes  or  other 
«vidence  of  the  debt  determine  the  right  to 
tax;  but  even  under  such  rule  the  plaintiff 
can  claim  nothinj?.  because  the  certificates 
and  notes  involved  were  actually  in  a  foreign 
state  at  the  domicil  of  the  testator.  Bridges 
V.  Griffin,  33  Ga.  113.  is  the  only  case  cited 
by  the  appellant,  and  the  only  one  that  we 
bave  been  able  to  find,  that  holds  that  the 
residence  of  the  debtor  fixes  the  situs  of  the 
property.  In  Tappan  ▼.  Merchants'  Nat. 
Bank.  19  Wall.  490,  22  L.  ed.  189,  relied  upon 
by  appellant,  it  was  held  that  national  bank 
stock  was  taxable  at  the  place  where  the 
bank  was  located,  irrespective  of  the  domicil 
of  the  owner  of  the  shares ;  but  the  decision 
was  based  on  the  national  banking  act, 
which  expressly  so  provided.  In  Miiger  v. 
Orima,  8  How.  490,  12  L.  ed.  1168,  the  ques- 
tion  involved  here  was  not  discussed,  the 
<»a»e  deciding  a  constitutional  question  only. 
The  other  cases  relied  on  by  appellant  fol- 
low the  nile  referred  to,  that  the  actual 
situs  of  the  not  eg  or  other  evidences  of  debt 
ordinarily  determines  the  plnce  of  taxation. 

Whether  a  nonresident  creditor,  by  plac- 
ing his  intangible  property  in  the  hands  of 
an  agent  within  this  state  for  management 
and  control  for  business  purposes,  may  fix 
its  situs  for  taxation,  we  do  not  determine. 

Tlie  judgment  of  the  District  Court  is 
right  J  and  it  is  affirmed. 


KANSAS  SUPREME  COURT. 

ALBERT  BALDWIN,  Plff.  in  Err., 

V. 

JOHN  BALDWIN. 

(—  Kan.  — ,  84  Pac.  668.) 

Specific  performance — parol  agreement — ^pos- 
session. 
1.  In  an  action  to  enforce  a  parol  agree- 

Headnotes  by  Porteb,  J. 

Note. — The  character  of  the  possession  es- 
sential to  constitute  part  performance  to 
satisfy  the  statute  of  frauds  Is  discussed 
in  a  subject  note,  3  L.R.A.(N.S.)  790,  807 
^t  seq, 
4UB.A.(N.S.} 


ment  to  convey  lands,  where  possession  is 
relied  upon  as  part  performance  to  take  the 
ease  out  of  the  statute  of  frauds,  th^  char- 
acter of  the  possession  is  of  the  greatest  im- 
{M)rtnnce.  It  must  be  notoripus,  exclusive, 
continuous,  and  in  piusuance  of  the  con- 
tract. 
Instruction. 

2.  An  instruction  that  plaintiff  is  enti- 
tled to  recover  if  he  has  proved  that  he  was 
placed  in  possession  of  the  land  under  the 
contract,  held  insufidcient  under  the  conceded 
facts  in  the  case. 

(February  10,  1906.) 

ERROR  to  the  District  Court  for  Clay 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  breach  of  contract  to  convey 
real  estate.    Reversed. 

Statement  by  Porter,  J.t 

This  is  an  appeal  from  a  judgment  ren- 
dered against  plaintiff  in  error  in  an  action 
for  damages  for  the  breach  of  a  parol  agree- 
ment to  convey  certain  lands  consisting  of  a 
farm  in  Clay  county.  Albert  Baldwin,  now 
past  ninety-six  years  of  age,  is  the  father  of 
John  Baldwin,  defendant  in  error,  and  in 
1893  owned  an  80-acre  fann  upon  which  he 
was  living  with  an  unmarried  daughter. 
John  Baldwin  was  then  visiting  at  his  fa- 
ther's, with  his  family,  on  the  way  to  take 
up  land  in  Oklahoma.  He  claims  that  his  fa- 
ther offered  that  if  he  would  move  upon  the 
place,  stay  there,  and  keep  and  support  his 
father,  the  latter  would  deed  to  him  the  land. 
He  says  that  he  told  his  father  he  would 
agree  to  this,  provided  he  could  purchase  the 
adjoining  120  acres,  which  he  did  a  few  days 
thereafter,  and  informed  his  father  that  he 
had  decided  to  accept  the  offer,  but  his 
father  said:  "All  right,  I  will  make  you  out 
a  deed  the  first  time  I  go  to  Clay  Center." 
That  he  moved  with  his  family  at  once  upon 
the  place  and  farmed  it,  in  connection  with 
the  120  acres  he  had  purchased,  until  1896, 
when  he  built  a  house  on  his  own  land.  He 
also  claims  from  the  time  he  moved  upon  the 
80  acres  in  1893,  until  1901,  his  father  con- 
tinued to  live  with  him,  and  that  he  fur- 
nished the  support  and  maintenance  agreed 
upon  during  this  time.  In  1901  Albert  Bald- 
win went  upon  a  visit  to  a  married  daughter 
in  Idaho,  where  he  has  ever  since  remained, 
and  some  time  after  going  there  conveyed 
the  80  acres  to  this  daughter.  The  convey- 
ance was  recorded  in  February,  1902.  The 
son  then  brought  this  action,  claiming  that 
he  has  fully  performed  the  contract  on  his 
part  so  far  as  it  was  possible  for  him  to  do 
and  except  as  prevented  by  his  father;  that 
the  value  of  the  land,  is  $800 ;  and  that  the 
reasonable  value  of  the  services  performed 
under  the  agreement  is  $800.    There  was  no 
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yaluable  and  lasting  improvements  placed 
Hpon  the  land  by  plaintiff,  and,  except  for 
some  slight  alterations  in  some  wire  fencing, 
no  improvements  of  any  kind  were  made 
upon  it.  There  were  10  acres  broken  out  in 
1803  and  the  same  when  the  action  was 
brought.  The  son  used  the  remainder  of  the 
land  in  connection  with  his  own  farm  as  a 
pasture.  Defendant  below  filed  a  general  de- 
nial, and  also  a  counterclaim  upon  an  open 
account  for  money  loaned  to  the  son  at  va- 
rious times,  and  supplies  and  property  which 
he  claims  the  son  received  from  him.  Among 
other  items  was  one  for  $300  which  he  tes- 
tifies was  pension  money  loaned  the  son  and 
for  which  he  says  the  son  agreed  to  execute 
a  note,  but  never  did  so.  Some  of  the  items 
he  says  he  never  intended  to  charge  against 
the  son  unless  the  son  charged  him  for  board. 
In  his  testimony  he  denies  making  any 
agreement  to  convey  the  land,  and  declares 
that  the  son  rented  a  part  of  the  80  acres 
from  him  and  gave  him  a  share  of  the  crops, 
and  that  he  always  held  possession  of  the 
land  himself;  that  portions  of  it  were  rented 
by  him  to  other  persons  during  the  time 
plaintiff  claims  to  have  had  possession.  He 
denies  that  the  son  kept  or  maintained  him. 
He  testifies  that  he  lived  with  his  son  during 
the  first  three  years  in  his  own  house  on  this 
land  and  furnished  provisions  and  money  for 
his  share  of  the  living  expenses ;  that  after 
the  son  moved  to  the  other  place  he  remained 
in  his  own  house,  but  took  part  of  his  meals 
at  the  son's,  and  stayed  at  the  son's  house 
about  one  fourth  of  the  time.  He  also  tes- 
tifies that  his  reason  for  leaving  and  going 
to  the  daughter's  in  Idaho  was  that  his  son's 
wife  told  him  she  could  not  keep  him  any 
longer,  and  that  he  would  have  to  leave.  The 
jury  found  generally  for  plaintiff  for  $800. 

Messrs.  Coleman  &  Williams,  for  plaintiff 
in  error: 

The  facts  did  not  justify  specific  perform- 
ance. 

Ooddard  v.  Donaha,  42  Kan.  757.  22  Pac. 
708:  Baldwin  v.  Squier,  31  Kan.  283,  1  Pac. 
591;  29  Am.  &  Eng.  Enc.  Law,  p.  834;  C.al- 
braith  v.  Galbraith,  5  Kan.  409:  Schwindt 
V.  Schwindt.  01  Kan.  377,  59  Par.  647 :  Hub- 
bard V.  Hubbard,  140  Mo.  301,  41  S.  W.  749. 

Messrs.  F.  P.  Harkness,  George  L.  Davis, 
and  R.  C.  Miller,  for  defendant  in  error: 

If  a  special  agreement  has  been  performed 
in  part  by  the  plaintiff,  and  its  further  per- 
formance has  been  prevented  by  the  act  of 
the  defendant,  the  plaintiff  may,  at  his  op- 
tion, either  sue  for  the  breach  and  recover 
damages,  or  abandon  the  contract  altogether 
and  recover  upon  a  general  indebitatus  as- 
sumpsit. 

0  Cyc.  Law  ft  Proc.  p.  688 :  Clendennen  v. 
PaulseL  3  Mo.  230,  25  Am.  Dec.  435. 
4L.R.A.(N.S.) 


Specific  performance  of  a  parol  contract 
will  be  decreed  when  there  has  been  such  a. 
part  performance  that  a  refusal  by  one  party 
to  perform  will  operate  as  a  fraud  upon  the 
other,  and  also  when  the  parties,  in  case  or 
a  breach  of  such  a  contract,  cannot  be  placed 
in  their  original  position* 

Seaman  v.  Aschermann,  51  Wis.  678,  37 
Am.  Rep.  849,  8  N.  W.  818;  Higgles  v.  Er- 
ney,  154  U.  S.  244,  38  L.  ed.  976,  14  Sup.  Gt. 
Rep.  1083 ;  Denlar  ▼.  Hile,  123  Ind.  68,  24- 
N.  E.  170;  Gallagher  ▼.  Gallagher,  31  W. 
Va.  9,  5  S.  E.  207 ;  Twiss  v.  George,  33  Mich. 
253;  Lamb  ▼.  Hinman,  46  Mich.  112,  6  N.  W^ 
675,  8  N.  W.  709;  Brinton  v.  Van  Colt,  8- 
Utah.  480,  33  Pac.  218;  Williams  v.  Caroeii- 
ter,  14  Colo.  477,  24  Pac.  558. 

If  the  vendor  is  in  fault,  the  purchaser 
should  recover  damages,  including  compen- 
sation for  actual  loss,  and  for  the  increaae- 
in  the  value  of  the  land. 

Foley  V,  McKeegan,  4  Iowa,  1,  66  Am.  Dec 
107;  Abell  v.  Munson,  18  Mich.  306,  lOO  Am. 
Dec.  165;  Pumpelly  v.  Phelps,  40  N.  Y.  59,. 
100  Am.  Dec.  468 ;  Margraf  v.  Muir,  57  X.  Y. 
155;  Baldwin  v.  Munn,  2  Wend.  399,  20  Am. 
Dec,  627;  Hopkins  v.  Lee,  6  Wheat  109,  S 
L.  ed.  218:  Burk  v.  Serrill,  80  Pa,  413,  21 
Am.  Rep.  105;  Dustin  v.  Newcomer,  8  Ohio,. 
49;  Hall  v.  Delaplaine,  5  Wis.  206,  68  Am. 
Dec.  57. 

Porter,  J.,  delivered  the  opinion  of  the 
court: 

Defendant  in  error  contends  that,  by  filing 
a  general  denial,  and  failing  to  plead  the> 
statute  of  frauds,  plaintiff  in  error  waived 
any  defense  under  the  statute.  The  petition 
alleges  a  contract  to  convey  lands,  but  is  si- 
lent as  to  whether  the  contract  was  in  writ- 
ing or  in  parol.  Plaintiff  offered  evidence  of 
a  parol  contract,  and  the  case  appears  to- 
have  been  tried  upon  the  theory,  that  the 
statute  of  frauds  was  a  defense  except  a» 
certain  facts  relied  upon  by  plaintiff  served 
to  avoid  the  statute.  It  was  said  in  Wis- 
well  V.  Tefft,  5  Kan.  263,  that  the  statute  of 
frauds  can  be  relied  upon  as  defense  under 
a  general  denial.  Without  reviewing  the  au- 
thorities upon  that  question,  or  considering- 
the  claim  of  defendant  in  error  that  the 
statement  in  Wiswell  v.  Tefft  is  dictum,  it  is 
sufficient  to  say  that  the  objection  in  this 
case  to  the  statute  of  frauds  as  a  defense  ia 
raised  for  the  first  time  in  this  court,  and» 
for  that  reason,  cannot  be  regarded  with 
favor. 

The  principles  governing  the  case  are  the 
same  as  though  this  were  an  action  for  spe- 
cific performance  of  an  oral  agreement  to 
convey  the  land.  Part  performance  is  relied 
upon  to  take  the  contract  out  of  the  statute. 
It  is  elementary  that  the  acts  of  part  per- 
formance must  be  such  that  it  would  be  a. 
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fraud  upon  the  party  seeking  the  decree  for 
the  other  to  refuse  to  perform.  Wlien  he 
has  so  altered  his  situation  upon  the  faith 
of  the  oral  promise  that  a  refusal  to  convey 
would  result  not  merely  in  damages,  not 
simply  in  the  denial  of  what  he  was  to  re- 
ceive, but  also  in  inflicting  upon  him  an  in- 
justice which  the  courts  consider  a  construc- 
tive fraud,  equity  then  lifts  the  oral  contract 
out  of  the  statute  and  compels  a  perform- 
ance. Browne,  Stat.  Fr.  §§  447,  448,  457.  It 
is  likewise  elementary  that  the  acts  of  part 
performance  relied  upon  must  have  been 
done  in  pursuance  of  the  contract,  and  must 
be  clearly,  definitely,  and  satisfactorily 
shown.  Lewis  v.  North,  62  Neb.  552,  87  N. 
W.  312,  314;  Brown  v.  Hoag,  35  Minn.  373, 
376,  29  N.  W.  135;  Browne,  Stat.  Fr.  {f  457. 
It  is  also  said  that  the  acts  of  part  perform- 
ance are  not  confined  to  the  doing  what  the 
contract  stipulates,  although  they  must  be 
related  to  and  connected  with  the  contract. 
The  acta  which  plaintiff  below  claims 
anK)unted  to  part  performance  are  (1)  the 
payment  of  the  purchase  price  or  the  per- 
formance of  the  service  contracted  for,  and 
(2)  the  entry  into  possession  of  the  land.  It 
is  well  settled  that  payment  of  the  purchase 
price  alone  is  not  sufiicient  part  performance. 
Goddard  v.  Donaha,  42  Kan.  754,  22  Pac. 
708;  Barnes  v.  Boston  &  M.  R.  Co.  130  Mass. 
388,  390;  Edwards  v.  Fry,  9  Kan.  417. 

The  only  question  we  need  consider  is 
whether  the  court  erred  in  instructing  the 
jury  that  plaintiff  was  entitled  to  recover  if 
he  proved  that  the  contract  was  entered  into 
and  the  services  performed  by  him,  so  far  as 
he  was  permitted  to  perform  them,  and  that 
"under  said  contract  he  was  placed  in  posses- 
sion of  the  real  estate.''  A  distinction  has 
been  made  by  many  of  the  authorities  be- 
tween the  acts  which  arc  considered  sufficient 
part  performance  in  case  of  parol  gift  of 
land  and  a  parol  agreement  to  convey,  which 
distinction  is  without  any  substantial  foun- 
dation. In  the  one  case,  possession  without 
valuable  and  lasting  improvements,  or  some 
other  special  facts,  is  held  not  sufficient;  in 
the  other,  it  is  said  possession  alone  is  all 
that  is  required.  "A  parol  gift  of  land,  even 
from  father  to  son,  will  not  be  enforced  un- 
less followed  by  possession  and  by  valuable 
improvements  made  by  the  donee,  or  unless 
there  are  some  other  special  facts  which 
render  the  failure  to  complete  the  donation 
peculiarly  inequitable  and  unjust.*'  Pome- 
T<^,  Oontr.  (  130.  The  same  author  says  ( 5 
133) :  "Possession  of  the  land  is  a  suf- 
ficient act  in  case  of  an  agreement:  posses- 
sion and  improvements  in  case  of  a  mere 
parol  promise  or  gift."  This  distinction  has 
been  repudiated  by  a  number  of  courts  and 
for  the  very  sound  reason  that  in4)oth  classes 
of  cases  courts  afford  relief  and  compel 
4L.R.A.(N.S.) 


specific  performance  upon  exactly  the  same 
equitable  considerations.  Aside  from  the 
contract  in  the  one  case  and  the  gift  in  the 
other,  the  acts  of  the  parties  have  resulted 
in  such  change  in  the  situation  or  condition 
of  the  party  seeking  to  compel  that  it  would" 
be  unjust  and  inequitable  to  deny  him  relief. 
The  enforcement  is  not  based  upon  the  con- 
tract  in  the  one  or  the  gift  in  the  other. 
In  Galbraith  ▼.  Galbraith,  6  Kan.  402,  it  i» 
said  (page  410):  "So  far,  we  have  con- 
sidered the  case  as  one  arising  out  of  pure- 
contract  as  between  strangers,  because  the- 
petition  alleges  a  direct  and  positive  con- 
tract, but  if  it  be  considered  as  a  gift,  with- 
out consideration,  the  conclusions  will  not 
be  changed.  The  fundamental  principle 
upon  which  courts  obtain  jurisdiction  re- 
mains the  same.  It  would  as  much  be  a 
hardship  and  fraud  on  the  donee  to  be  put  in 
possession,  to  be  induced  to  make  large  itn- 
provements  for  the  melioration  of  the  estate, 
and  then  for  the  donor  to  refuse  to  execute 
the  gift,  as  it  would  be  in  the  case  of  a  pur- 
chaser." Page  411:  *1t  is  admitted,  how- 
ever,  that  on  this  point  the  decisions  have 
not  been  as  uniform  and  harmonious  as  in 
the  case  of  a  purchase  for  a  valuable  con- 
sideration, though  the  general  current  of 
authorities,  as  well  as  the  reasons  given, 
apply  equally  as  well  to  a  gift  as  to  a  pur- 
chase. The  same  rule  holds  in  the  one  as  in 
the  other.  The  possession  and  improve- 
ments must  be  under  the  gift,  and  induced 
by  it,  or  made  in  consequence  of  it."  In  the 
same  case  the  court,  referring  to  the  diver- 
sity of  opinion  upon  the  sufficiency  of  posses- 
sion alone,  uses  the  following  language  (page- 
409) :  "It  seems  to  be  almost  universally 
held  that  the  delivery  of  possession,  and  the 
making  of  valuable  improvements,  will  be^ 
such  part  performance  as  will  entitle  the 
vendor  to  specific  execution  of  the  contract. 
While  there  is  some  diversity  of  views  as  to 
whether  the  mere  letting  into  possession 
alone,  or  possession  and  payment  of  the  con- 
sideration money,  in  whole  or  in  part,  or 
some  other  acts,  will  constitute  such  part 
performance,  there  seems  to  be  none  wher#»^ 
the  possession  is  taken  under  the  contract,  in 
pursuance  thereof,  and  continued,  accom- 
panied by  lasting  and  valuable  improvement** 
of  the  premises."  In  stating  the  general 
rule  in  reference  to  the  effect  of  part  per- 
formance upon  a  parol  gift  of  land,  the  lan- 
guage frequently  adopted  by  this  court  and 
others  seems  to  ignore  any  distinction  be- 
tween parol  gifts  and  parol  agreements  to 
convey.  In  Flanigan  v.  Waters,  67  Kan.  18, 
45  Pac.  56,  it  is  said:  "Equity  protects 
and  enforces  a  parol  gift  equally  with  a 
parol  contract  of  the  sale  of  land,  where 
possession  is  taken  in  pursuance  of  the  gift, 
improvements  made,  and  the  donee  changes 
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liis  situation  or  condition  upon  the  faith  of 
the  gift."  The  language  used  by  the  Su- 
preme Court  of  the  United  States  in  Neale 
T.  Neale,  9  Wall.  1,  19  L.  ed.  590,  is  the  same 
in  substance;  but  it  is  said  in  Edwards  v. 
Fry,  9  Kan.  417,  423,  that  delivery  of  posses- 
sion will  take  a  case  out  of  the  statute,  and 
the  weight  of  authorities  supports  this  con- 
tention. If  the  question  were  a  new  one,  we 
should  incline  to  hold  that  bare  possession 
is  not  sufficient;  and  there  is  certainly  no 
substantial  reason  for  requiring  valuable  im- 
provements in  a  case  of  parol  gift  which  does 
not  apply  with  equal  force  to  the  case  of  a 
parol  agreement  to  convey. 

All  the  authorities  agree,  however,  that 
when  possession  is  relied  upon  as  part  per- 
formance, it  must  be  notorious,  exclusive, 
and  obviously  in  pursuance  of  the  contract. 
Browne,  Stat.  Fr.  §S  472^7(5;  Baldwin  v. 
Squier,  31  Kan.  283,  284.  1  Pac.  591.  It  ap- 
pears, without  contradiction,  that  at  the 
time  the  agreement  is  alleged  to  have  been 
made  the  old  man  was  living  on  this  land. 
The  son  brought  his  family  there  and  moved 
into  the  house  wit])  his  father,  and  this 
arrangement  continued  for  three  years.  The 
Aon  then  built  a  house  for  himself  on  his 
adjoining  land,  and  removed  there  with  his 
family.  For  some  time  afterwards  the  old 
man  continued  to  occupy  his  own  house. 
The  son  claimed  that  he  farmed  the  80  acres 
in  connection  with  his  own  land,  but  the 
character  of  his  possession  under  the  con- 
ceded facts  could  hardly  be  said  to  have  been 
exclusive.  At  least,  under  all  the  circum- 
stances in  evidence  and  the  claim  of  defend- 
ant that  he  never  surrendered  the  possession 
to  his  son,  but  kept  it  himself,  and  rented 
the  land  to  others,  the  instructions,  with 
reference  to  the  character  of  the  possession 
which  it  was  necessary  for  plaijitiflf  to  es- 
tablish in  order  to  recover,  were  very  meager. 
The  jurj'  wns  instructed  that  it  was  suffi- 
cient if  plaintiff  proved  that,  "under  said 
contract,  he  was  placed  in  possession  of  the 
real  estate."  It  is  said  in  Browne  on  the 
Statute  of  Frauds,  ^  474:  "Secondly,  it 
must  be  exclusive.  Where  the  purchaser 
moves  in  upon  the  premises  and  remain!^ 
there  in  company  with  the  previous  occu- 
pant, not  as  the  ostensible  and  exclusive 
proprietor;  or  where  the  motes  and  bounds 
of  the  land  alleged  to  be  purchased  are  not 
fixed  and  recrjgnizod,  and  the  purchaser  oc- 
cupies it  in  covninon  with  adjacent  land  of 
his  own, — it  has  been  held  that  posses-^ion, 
as  an  act  of  part  performance,  w«s  not  suf- 
ficiently made  out."  The  authorities  also 
hold  that  the  possession  must  be  continuous. 
The  instruction  entirely  ignores  this  element 
of  possession,  and.  literally  construed,  would 
nnthorize  a  verdict  for  plaintiff  if  posRo«»ftion 
under  the  contract  was  delivered  and  after^ 
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{  ward  abandoned.  We  think  that  where  pos- 
session is  relied  upon  in  a  ease  of  this  kind, 
the  character  of  the  possession  is  of  the 
greatest  importance,  and  it  must  be  open, 
notorious,  exclusive,  and  continuous,  and,  as 
said  in  Baldwin  v.  Squier,  8upra^  obviously 
in  pursuance  of  the  contract. 

It  is  also  held  that  before  specific  perform- 
ance of  a  parol  agreement  to  convey  lands 
will  be  enforced,  the  facts  relied  upon  must 
be  established  by  clear  and  satisfactory  proof. 
This  rule  rests  upon  solid  grounds.  The  evi- 
dence in  this  case  is  conflicting.  The  jury 
found  upon  the  issues  in  favor  of  the  plain- 
tiff, and,  while  we  cannot  consider  the  weight 
of  the  evidence  with  a  view  of  reversing  or 
affirming  their  verdict,  it  is  proper  to  say 
that  the  evidence  relied  upon  to  establish  the 
contract  and  the  performance  of  it  is  not  io 
our  opinion,  clear  or  satisfactorj*. 

For  the  errors  in  the  instructions,  there- 
fore, the  judgment  will  be  reversed,  and  tbe 
cause  remanded  for  a  new  trial. 

All  the  Justices  concur. 


MAINE  SUPREME  JUDICIAL  COUST. 
W.  R.  LYNN  SHOE  COMPANY 

V. 

AUBURN-LYNN  SHOE  COMPANY. 
(100  Me.  461,  62  AtL  499.) 

Trademark— geographical  and  proper  name. 

1.  A  valid  trademark  may  be  secured  in 
a  combination  of  the  name  of  the  place 
where  the  goods  are  manufactured  with  that 
of  the  manufacturer. 

Same — ^infringement. 

2.  The  adoption  by  a  corporation  of  the 
name  "Auburn-Lynn  Shoe  Company"  is  an 
infringement  of  the  property  rights  of  an- 
other corporation  doing  business  in  the  same 

Case  Note. — Necessity  of  fraudulent  in- 
tent to  justify  injunction  against  unfair 
(H)mpetition. — ^That  a  fraudulent  intent  on 
the  part  of  one  who  has  appropriated  or  imi- 
tated a  technical  trademark  is  not  necessary 
to  entitle  the  owner  of  the  mark  to  relief 
in  equity  is  well  settled,  though  the  nile  is 
otlierwisff  in  an  action  at  law.  Browne. 
Trademarks,  2d  ed.^HSO:  Paul,  Trademarks. 
§  190:  Sebastian.  Trademarks,  4th  ed.  pp- 
11,  117.  In  case  of  (oohnical  tradenmrkR.  the 
courts  have  said  that  the  right  to  an  in 
junction  to  restmin  the  appropriation  or 
imitation  thereof  depends  upon  the  tendency 
of  the  imitation  to  mislead  and  deceive  and 
create  confusion  between  the  goods  of  the 
two  parties;  that,  where  the  simibrity  i« 
sufficient  to  convey  a  false  impression  to  the 
public  mind,  and  is  of  a  character  to  deceit 
the  ordinary  purchaser  in  the  exercise  of 
ordinary  care  and  caution,  it  is  sufficient  to 
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place,  which  has  adopted    the    name  '^ Au- 
burn-Lynn" as  a  trademark  for  shoes  manu- 
factured by  it,  without  proof  of  fraudulent 
intent  on  the  part  of  the  former. 
Unfair  competition — ^fraud. 

3.  Fraudulent  intent  is  necessary  to 
constitute  imfair  competition  by  the  use  of 
names  in  such  a  manner  as  to  convey  to  the 
trade  the  impression  that  the  goods  of  one 
manufacturer  are  those  of  another. 

Same — alteration  of  name. 

4.  Unfaiij  competition  in  trade  by  the 
use  of  names  in  such  a  manner  as  to  induce 
the  trade  to  believe  that  the  goods  of  one 
manufacturer  are  those  of  another  is  not 
avoided  by  merely  substituting  one  name  for 
another  on  the  old  trade  literature  so  as  not 
to  obliterate  the  old  name,  but  convey  the 
impression  of  succession  to  the  rights  con- 
nected with  it. 


Damages — ^profits  from  unfair  trade. 

5.  One  guilty  of  simulating  another's 
trademark,  and  also  of  unfair  trade  in  lead- 
ing customers  to  believe  that  his  product  is 
that  of  the  other,  is  liable  not  only  for  the 
profits  realized  from  goods  containing  the 
fraudulent  trademark,  but  also  for 'the  prof- 
its resulting  from  the  wrongful  acts  commit- 
ted in  the  unfair  competition. 

(November  16,  1905.) 

APPEAL  by  defendant  from  a  decree  of 
the  Supreme  Judicial  Court  for  An- 
droscoggin County  in  plaintiff's  favor  in  a 
8uit  brought  to  enjoin  alleged  unlawful  use 
of  plaintiff's  trademark  and  trade  name; 
and  exceptions  by  plaintiff  to  rulings  upon 
the  matter  of  accounting.  Appeal  dis- 
missed. Exceptions  sustained. 
The  facts  are  stated  in  the  opinion. 


give  the  injuired  party  the  right  to  redress, 
and  the  intention  of  the  party  infringing  is 
immaterial,  since  the  effect  of  the  imitation 
is  the  same,  whether  the  simulation  is  acci- 
dental or  the  result  of  a  fraudulent  intent. 
It  is  diflScult  to  perceive  why  this  reasoning 
is  not  equally  pertinent  in  cases  of  unfair 
competition  which  do  not  involve  the  in- 
fringement of  a  technical  trndeniark,  since 
the  resulting  injury  and  the  relief  sought 
are  the  same  in  both  cases.  Yet  it  has  been 
frequently  declared  that  in  case  of  unfair 
competition  merely,  where  the  infringement 
of  a  trademark  proper  is  not  involved,  a 
fraudulent  intent  is  an  essential  element, 
without  which  the  injured  party  is  entitled 
to  no  relief.  McLean  v.  Fleming,  98  U.  S. 
246,  24  L.  ed.  828;  Goodyear's  India  Rubber 
Glove  Mfg.  Co.  V.  Goodyear  Rubber  Co.  128 
U.  S.  598,  32  L.  ed.  536,  9  Sup.  Ct.  Rep.  16C, 
Reversing  21  Fed.  278;  Lawrence  Mfg.  Co.  v. 
Tennessee  Mfg.  Co.  138  U.  S.  637,  34  L.  ed. 
997,  11  Sup.  Ct.  Rep.  398;  Elgin  Nat.  Watch 
Co.  V.  Illinois  Watch  Case  Co.  179  U.  S.  665, 
45  L.  ed,  305,  21  Sup.  Ct.  Rep.  270;  Gorham 
Mfg.  Co.  V.  Emerv-Bird-Thayer  Dry  Goods 
Co.  43  C.  C.  A.  511,  104  Fed.  243,  Affirming 
92  Fed.  774 ;  Hostetter  Co.  v.  Conron  ( C.  C.  S. 
D.  N.  Y.)  Ill  Fed.  737  ;  N.  K.  Fairbank  Co.  v. 
Windsor,  61  C.  C.  A.  233,  124  Fed.  200;  La- 
mont  V.  Hershey  (C.  C.  M.  D.  Pa.)  140  Fed. 
763 ;  Wm.  Rogers  Mfg.  Co.  v.  Simpson,  H.  M. 
A  Co.  64  Conn.  527,  9  Atl.  395;  Hallott  v. 
Cumston,  110  Mass.  29;  Plant  Seed  Co.  v. 
Michel  Plant  &  Seed  Co.  23  Mo.  App.  579; 
American  Brewing  Co.  v.  St.  Louis  Brewing 
Co.  47  Mo.  App.  14;  Mrs.  G.  B.  Miller  &  Co. 
Tobacco  Manufactory  v.  Commerce,  45  N.  J. 
L.  23,  46  Am.  Rep.  750;  Day  v.  Webster,  23 
App.  Div.  601,  49  N.  Y.  Sunp.  314:  T.  B. 
Dunn  Co.  v.  Trix  Mfg.  Co.  50  App.  Div.  75, 
63  N.  Y.  Supp.  333;  Gaines  v.  Leslie.  25 
Misc.  20.  54  N.  Y.  Supp.  421 ;  Hoeb  v.  Bish- 
op, 22  Ohio  L.  J.  151 ;  C.  F.  Simmons  Medi- 
cine Co.  V.  Mansfield  Drug  Co.  93  Tenn.  84, 
23  S.  W.  165:  Knott  v.  Morgan,  2  Keen,  213; 
Boston  Rubber  Shoe  Co.  v.  Boston  Rubber 
Oo.  7  Can.  Kxch.  187. 

In    the   English   cases   the   word   "trade - 
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mark"  is  often  given  a  broad  application, 
often  covering  what  are  more  frequently 
called  "trade  names"  in  this  country.  There 
is  a  line  of  English  cases  holding  that  a 
fraudulent  intent  to  deceive  is  not  necessary 
to  make  a  cause  of  action,  where  a  name 
used  by  the  plaintiff  in  designating  his 
goods  is  used  by  the  defendant  as  a  rival  in 
the  trade  to  characterize  similar  goods;  but 
in  a  good  proportion  of  these  cases,  at  least, 
the  courts  speak  of  such  a  name  as  a  trade- 
mark. Among  these  cases  holding  that  a 
fraudulent  intent  in  using  the  name  is  not 
essential  are  Singer  Mfg  Co.  v.  Wilson,  L. 
R.  2  Ch.  Div.  434;  Cellular  Clothing  Co.  v. 
Maxton  [1899]  A.  C.  326;  Powell  v.  Bir- 
mingham Vinegar  Brewery  Oo.  [1896]  2  Ch. 
79;  Reddaway  v.  Banham  [1896]  A.  C.  199, 
Rcfversing  [1892]  2  Q.  B.  639;  Millington  v. 
Fox,  3  Myl.  &  C.  338;  Hendriks  ▼.  Montagu, 
L.  R  17  Ch.  Div.  638;  North  Cheshire  &  M. 
Brewery  Co.  v.  Manchester  Brewery  Co. 
[  1899]  A.  C.  83;  Guardian  Fire  &  Life  Assur. 
Co.  V.  Guardian  &  General  Ins.  Co.  60  L.  J. 
Ch.  N.  S.  263. 

In  the  Singer  Case,  which  the  court  spoke 
of  as  the  case  of  a  trademark,  though  it  was 
not  the  case  of  a  registered  trademark,  it 
was  held  that  fraud  need  not  be  averred  or 
proved  in  order  to  obtain  protection  for  a 
trademark,  and  that,  if  the  defendant  used 
it  innocently  in  the  first  place,  he  could  be 
enjoined  from  persisting  in  the  use  of  it 
after  the  complainant's  rights  were  known 
to  him.  Considering  the  fact  that  names 
used  in  trade  description  are  spoken  of  so 
frequently  in  the  English  cases  as  trade- 
marks, it  may  be  that  the  above  cases 
might  be  distinguished  from  other  classes  of 
cases  in  which  unfair  competition  is  alleged 
by  false  representations  or  imitations  of  the 
plaintiff's  packages  or  goods  in  any  way  so 
as  to  deceive  the  public. 

Among  the  cases  which  declare  that  an  in- 
tention to  deceive  is  necessary  to  constitute 
unfair  competition,  it  is  quite  often  declared, 
nevertheless,  that  this  intention  may  be  in- 
ferred from  the  circumstances.  That  the  party 
who  has  made  such  representations  or  imita- 
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Messrs.  George  C.  Wing,  George  C.  Wing, 
Jr.,  and  White  &  Carter,  for  defendant: 

The  words  "Auburn-Lynn  shoes*'  are  not 
capable  of  being  a  valid  trademark. 

Browne,  Trademarks,  §S  80.  178;  Dela- 
ware &  H.  Canal  Co.  v.  Clark,  13  Wall.  311, 
20  L.  ed.  581 ;  Candee  v.  Deere,  54  111.  439, 
5  Am.  Rep.  126;  Meneely  v.  MeneMy.  1  Hun, 
367;  Webster  v.  Webster,  180  Mass.  310, 
62  N.  E.  383;  Oilman  v.  Hunnewell,  122 
Mass.  139;  BroNvn  Chemical  Co.  v.  Meyer, 
139  U.  S.  640,  35  L.  ed.  247,  11  Sup.  Ct. 
Rep.  626;  Chadwick  v.  Covell,  161  Mass. 
190,  6  L.R.A.  839,  21  Am.  St.  Rep.  442,  23 
N.  E.  1068. 

Defendant  has  a  right  to  advertise  its 
shoes  as  Auburn-Lynn  shoes  purely  as  ad- 
vertising. 

Leather  Cloth  Co.  v.  American  Leather 
Cloth  Co.  11  H.  L.  Cas.  623. 

The  measure  of  the  plaintiff's  damage  is 
what  he  has  lost,  not  what  the  defendant 
has  gained. 

Browne,  Trademarks,  §  61;  Morgan  y. 
Fuller,  L.  R.  2  Eq.  299. 

Messrs.  Oakes,  Pulsifer,  &  Ludden  and 
Enoch  Foster,  for  plaintiff: 


The  protection  of  the  law  is  the  same 
whether  the  plaintiff's  name  is  treated  as 
a  trademark  or  a  trade  name. 

Hainque  v.  Cyclops  Iron  Works,  136  Cal. 
361,  68  Pac.  10f4;  Stachelberg  v.  Ponce,  12S 
U.  S.  686,  32  L.  ed.  569,  9  Sup.  Ct.  Rep. 
200;  Burt  v.  Tucker,  178  Mass.  493.  52 
L.R.A.  112,  86  Am.  St.  Rep.  499,  59  N.  E. 
1111;  Dadirrian  v.  Yacubian,  39  C.  C.  A. 
321,  98  Fed.  872;  Charles  E.  Hires  Co.  v. 
Consumers'  Co.  41  C.  C.  A.  71,  100  Fe<L 
809;  Gorham  Mfg.  Co.  v.  Emery-Bird-Thay- 
er  Dry  Goods  Co.  43  C.  C.  A.  511,  104  Fed. 
243;  American  Washboard  Co.  v.  Saginaw 
Mfg.  Co.  60  L.R.A.  609,  43  C.  C.  A.  233, 
103  Fed.  281. 

The  name,  having  been  stamped  on  the 
shoes,  became  technically  a  trademark  as 
well  as  a  trade  name. 

Browne,  Trademarks,  §  91;  26  Am.  k 
Eng.  Enc.  Law,  p.  368;  Hazelton  Boiler  Co. 
V.  Hazelton  Tripod  Boiler  Co.  142  111.  494,  ZO 
N.  E.  339. 

No  other  person  or  corporation  can  law- 
fully use  the  name,  or  a  portion  of  it,  to 
designate   articles   of   manufacture   similar 


tions  as  are  calculated  to  deceive  the  pur- 
chasers of  the  goods  must  have  intended  the 
natural  and  probable  ('oii8C(|uences  of  the 
act  is  declared  in  a  considerable  number  of 
cases.  McCann  v.  Anthony,  21  Mo.  App.  83; 
R.  Ueinisch's  Sons  Co.  v.  liokor,  88  Fed.  705 ; 
N.  K.  Fairbank  Co.  v.  Luckel,  K.  &  C.  Soap 
Co.  42  C.  C.  A.  376,  102  Fed.  327. 

To  substantially  the  same  effect,  other 
cases  hold  that  the  intent  may  be  and  often 
18  made  out,  not  from  direct  testimony,  but 
as  an  inference  from  the  oirru instances.  N". 
K.  Fairbank  Co.  v.  R.  W.  Bell  Mfp.  Co.  23  C. 
C.  A.  654,  46  U.  S.  App.  190,  77  Fed.  869; 
Centaur  Co.  v.  Neatherv,  34  C.  C.  A.  118,  62 
U.  S.  App.  557,  91  Fed.*81)l;  Enoch  Morgan's 
Sons  Co.  V.  Whittier-(^obnrn  Co.  118  Fed. 
657;  Lament  v.  Hershey;  Kljjin  Nt\t.  Wntob 
Co.  V.  Illinois  Watch  Case  Co. ;  Day  v.  Web- 
ster; Gaines  v.  I^eslie. — supra  :  Drake  Medi- 
cine Co.  V.  Glessner,  68  Ohio  St.  3,37.  67  X. 
E.  722;  Hoeb  v.  Bishop,  supra:  Hoyt  v. 
Hoyt,  2  Pa.  Co.  Ct.  152. 

A  clear  rejection  of  the  doctrine  that  a 
fraudulent  intent  or  motive  is  necessary  to 
make  out  a  case  of  unfair  competition  is 
also  found  in  a  considerable  number  of  cases, 
which  hold  that  if.  liy  imitation  of  another's 
goods,  packages,  labels,  or  other  distinguish- 
ing marks,  a  dealer  has  put  his  goods  on  the 
market  in  a  way  to  deceive  the  public,  he 
may  be  restrained  from  this  kind  of  unfair 
competition.  Some  of  these  cases  are  cases 
involving  the  use  of  a  name  used  by  the 
complainant.  Among  this  class  of  cases  are 
Carlsbad  v.  Tibbetts,  51  Fed.  852;  Bissell 
Chilled  Plow  Works  v.  T.  M.  Bissell  Plow 
Co.  121  Fed.  357:  Holmes,  Booth.  &  Hnvdens 
V.  Holmes,  B.  &  A.  Mfg.  Co.  37  Conn.  278,  9 
Am.  Rep.  324 :  Eckhart  v.  Consolidated  Mill. 
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Co.  72  111.  App.  70;  Viano  v.  Baecigalupo,  18S 
Mass.  160,  67  N.  E.  641;  Wirtz  v.  Eagle  Bot- 
tUng  Co.  60  N.  J.  Eq.  164,  24  Atl.  658;  Cbas. 
S.  Higgins  Co.  v.  Higgins  Soap  Co.  144  X.  Y. 
462,  27  L.R.A.  42,  43  Am.  St.  Rep.  769,  2» 
N.  E.  400,  Reversing  71  Hun,  101,  24  N.  Y. 
Supp.  801 ;  Amoskeag  Mfg.  Co.  v.  Garner,  54 
How.  Pr.  297;  Colton  v.  Thomas.  2  Brewst. 
(Pa.)  308;  Armington  v.  Palmer,  21  R.  I. 
100,  43  L.R.A.  96,  79  Am.  St.  Rep.  786,  42 
Atl.  308. 

Other  cases  to  similar  effect  have  been  de- 
cided with  respect  to  the  use  of  labels  bv 
the  defendant  m  a  way  to  deceive  the  pub- 
lic by  imitating  the  plaintiff's  labels,  al- 
though the  latter  had  no  exclusive  right  to 
the  label  which  he  had  adopted.  Coffeen  v. 
Brunton,  4  McLean,  516,  Fed.  Cas.  Ko. 
2.040;  Geo.  T.  Stagg  Go.  v.  Tavlor,  95  Kv. 
651.  27  S.  W.  247;  Heinz  v.  Lutz  Bros.  146 
Pa.  592,  23  Atl.  314. 

Other  decisions  identical  in  principle  have 
sust<iincd  injunctions  against  imitating  va- 
rious marks,  stamps,  packages,  or  other  dis- 
tinguishing characteristics  of  complainant's 
goods.  Scriven  v.  North,  67  C.  C.  A.  348, 134 
Fed.  300,  Modifying  124  Fed.  8W;  New  Eng- 
land Awl  &  Needle  Co.  v.  Marl])orough  Awl 
&  Needle  Co.  168  Mass.  154,  60  Am.  St.  Rep. 
377,  46  N.  E.  386. 

That  an  intent  to  deceive  will  not  of  it«elf 
create  a  cause  of  action  where  the  simula- 
tion of  another's  goods  is  not  calculated  t^ 
mislead  the  public  has  been  decided  in  sev- 
eral cases.  N.  K.  Fairbank  Co.  v.  R.  W- 
Bell  Mfg.  Co.  23  C.  C.  A.  554.  45  IT.  S.  App. 
100.  77  Fed.  860:  Kann  v.  Diamond  Steel  Co. 
32  C.  C.  A.  324.  61  l\  S.  App.  22,  80  Fwl- 
706;  Centaur  Co.  v.  Marshall,  38  C.  C  A. 
413,  97  Fed.  786;  G.  W^  Cole  Co.  v.  American 
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to  plaintiflTs,  but  of  different  ori^n  or  own- 

errthip. 

Symonds  v.  Jones,  82  Me.  302,  8  L.R.A. 

570]    17   Am.   St.   Rep.   485,    19   Atl.    820; 

Mclean  V.  Fleming,  96  U.  S.  246,  24  L.  ed. 

828;  Browne,  Trademarks,  §  52. 

The  adoption  of  a  proper  name  as  a  part 

of  a  corporate  name  may  carry  with  it  pat- 
ent eridence  of  fraud. 

Royal  Baking  Powder  Co.  v.  Royal,  68  C. 

C.  A.  499,  122  Fed.  337 ;   Wyckoff,  Seamans, 

&  Benedict  v.  Howe  Scale  Co.  58  C.  C.  A. 

.^>10,  122  Fed.  348;  Garrett  v.  T.  H.  Gar- 
rett A  Co.  24  C.  C.  A.  173,  47  U.  S.  App. 
250,  78  Fed.  472:  R.  W.  Rogers  Co.  v. 
Rogers  Mfg.  Co.  17  C.  C.  A.  676,  35  U.  S. 
App.  843,  70  Fed.  1017;  Stuart  v.  F.  6. 
Stewart  Co.  33  C.  C.  A.  480,  63  U.  S.  App. 
.->C1,  91  Fed.  243;  Charles  S.  Higgins  Co. 
V.  Higgins  Soap  Co.  144  N.  Y.  462,  27  L.R.A. 
42,  43  Am.  St.  Rep.  769,  39  N.  E.  490; 
Williams  v.  Farrand,  88  Mich.  473,  14  L. 
R.A.  161,  50  N.  VV.  446;  Lamb  Knit  Goods 
Co.  V.  Lamb  Glove  &  Mitten  Co.  120  Alich. 
159,  44  L.R.A.  841,  78  N.  W.  1072;  Amer- 
ican Novelty  &  Mfg.  Co.  v.  Manufacturi  g 


Electrical  Novelty  Co.  36  Misc.  450,  73  N. 
Y.  Supp.  756. 

Plaintiff  is  entitled  to  full  accounting. 

Browne,  Trademarks,  §§  506,  507,  516- 
518;  26  Am.  &  Eng.  Enc.  Law,  p.  505; 
Avery  v.  Meiklc,  85  Ky.  435,  7  Am.*  St. 
Rep.  604,  3  S.  W.  609;  El  Modello  Cigar 
Mfg.  Co.  V.  Gato,  25  Fla.  886,  6  L.R.A.  823, 
23  Am.  St.  Rep.  537,  7  So.  23;  McLean  v. 
Fleming,  96  U.  S.  245,  24  L.  ed.  828;  N. 
K.  Fairbank  Co.  v.  Windsor,  118  Fed.  96; 
Sawyer  v.  Kellogg,  9  Fed.  601;  Graham  v. 
Plate,  40  Cal.  693,  6  Am.  Rep.  639. 

Whitehouae,  J.,  delivered  the  opinion  of 
the  court: 

This  cause  in  equity  comes  to  the  law 
court  upon  the  appeal  of  the  defendant  cor- 
poration from  a  final  decree  enjoining  it 
from  an  unlawful  use  of  plaintiff's  trade- 
mark and  trade  name,  and  upon  t)ie  plain- 
tiff's exceptions  to  that  portion  of  the  de- 
cree respecting  the  extent  of  the  liability 
of  the  defendant  corporation  to  account  for 
the  profits  of  its  business. 

The  material  facts  established  by  the  flnd- 
ihg  of  the  court  are  as  follows: 


Cement  &  Oil  Co.  (C.  C.  A.  7th  C.)  05  C.  C 
A.  105,  130  Fed.  703. 

On  this  question  of  the  necessity  of  an  ac- 
tual, fraudulent  intent  to  make  a  case  of 
unfair  competition,  the  above  case  of  W.  R. 
Lynn  Shoe  Co.  v.  Auburn-Lynn  Shoe  Co. 
is  not  very  explicit.  It  is  stated  in  the  third 
headnote  that  fraudulent  intent  is  neces- 
sary. The  court,  however,  does  not  explicit- 
ly declare  this,  though  by  implication  it 
does.  After  speaking  of  the  diversity  of 
opinion,  "or  of  oxprossion,"  on  the  question, 
and  quoting  from  the  United  States  Su- 
preme Court  to  the  effect  that  wrongful  in- 
tent is  necessary,  it  holds  that  a  general 
finding  in  the  case  that  there  was  unfair 
competition  "involved  a  finding  that  there 
was  in  fact  a  fraudulent  intent  on  its  part." 
However,  as  it  clearly  finds  from  the  facts 
themselves  that  there  was,  on  the  part  of 
the  defendant,  "a  manifest  intention  and 
persistent  effort"  to  deceive  purchasers  and 
appropriate  the  value  of  the  reputation  of 
the  complainant,  it  w^as  not  necessary  for 
the  coiurt  to  determine  whether,  if  there  had 
not  been  a  fraudulent  intent  in  fact,  there 
would  have  been  a  case  of  unfair  competi- 
tion. 

There  is  an  obvious  conflict  in  the  cases  as 
to  the  necessity  of  a  fraudulent  intent  to 
create  a  case  of  unfair  competition.  Many 
cases  hold  it  is  necessary,  and  others  hold 
that  it  is  not.  But,  inasmuch  as  the  cases 
which  hold  the  existence  of  a  fraudulent  in- 
tent to  be  essential  hold  that  it  may  be  in- 
ferred where  the  obvious  result  of  the  imita- 
tion is  to  mislead  the  public,  it  will  not 
often  be  greatly  important  to  decide  wheth- 
er the  actual  intent  is  essential  or  not,  as 
its  existence,  if  necessary,  will  usually  be 
presumed  wherever  the  result  of  the  misrep- 
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resentation  is  calculated  to  deceive  the  pub- 
lic and  injure  the  complainant. 

As  a  matter  of  principle,  however,  the  de- 
cisions which  hold  that  the  motive  or  intent 
of  the  defendant  is  not  an  essential  element 
of  the  case  are  much  more  satisfactory  than 
those  to  the  contrary.  To  recover  damages 
it  seems  to  be  generally  conceded  that  an 
intent  to  defraud  is  necr^'^nry:  but,  so  far 
as  concerns  the  question  of  an  injunction  to 
restrain  a  defendant  from  misrepresenta- 
tion or  imitation  unfair  to  a  rival,  it  is  not 
easy  to  see  why  there  should  be  any  distinc- 
tion between  what  is  called  a  case  of  unfair 
competition  and  an  ordinary  case  of  infrin- 
ginof  a  trademark.  If  a  defendant  hns  inno- 
cently imitated  another's  goods,  he  may  not 
be  liable  for  it  in  damages  on  that  account; 
but  that  seems  to  be  no  reason  why,  when 
the  question  of  the  imitation  is  brought  to 
his  attention,  and  he  refuses  to  cease  the 
injurious  imitation,  ho  should  not  then  be 
restrained  from  continuing  it.  He  can  no 
longer  be  deemed  innocent  with  respect  to 
his  subsequent  conduct.  Tf  the  imitation  of 
the  name,  lalx^l.  packairo.  or  other  distin- 
aruishinff  mark  f>f  the  goods  of  a  rival  is 
such  as  tends  to  deceive  the  public  and  in- 
jure the  rival,  there  seems  to  be  no  sound 
reason  why  that  imitation  should  not  be 
restrained  for  the  future,  though  it  may 
have  been  begun  innocently. 

The  whole  subiect  of  imfair  comn-tition 
seems  to  be  limited  to  copying,  imitatinsr. 
or,  by  some  other  method,  falsely  reprosont- 
ing  one's  goods  to  be  those  of  a  rival.  AVhere 
this,  is  done,  the  resulting  wrong,  not  only 
to  the  rival,  but  to  the  public,  seems  not 
only  to  justify,  but  to  rcfiuire,  the  inter- 
ference of  a  court  of  equity. 
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The  plaintiff  corporation  has  been  engaged 
in  business  in  Auburn,  Maine,  since  189S, 
manufacturing  ladies'  boots  and  shoes  under 
several  styles,  among  which  are  "comfort'' 
and  "common  sense."  The  corporation  was 
named  for  W.  R.  Lynn,  who  was  an  ex- 
perienced manufacturer  of  shoes,  a  stock- 
holder in  the  company  until  about  the  first 
of  1903,  and  the  superintendent  of  manu- 
facture for  several  years.  He  continued  his 
services  with  the  corporation  until  June  5, 
1903.  In  November,  1899,  the  corporation 
adopted  the  name  "Auburn-Lynn  Shoes"  as 
the  name  of  a  part  of  its  product*^,  and  that 
name  was  used  as  a  general  name  for  the 
entire  product  for  two  or  three  years  prior 
to  the  bringing  of  this  bill,  and  became  the 
trademark  of  the  plaintiff's  manufactured 
product.  In  June,  1903,  the  plaintiff  adopt- 
ed a  trademark  in  the  form  of  the  following 
device : 

AUBURMiMAINE. 


A  cut  was  made  and  the  trademark  print- 
ed in  a  booklet  in  the  early  part  of  1903, 
and  5,000  copies  of  it  were  se:it  out  for  the 
use  of  the  trade.  The  trademark  stamp  was 
applied  to  the  plaintiff's  shoes  for  the  first 
time  in  June,  1903.  The  plaintiff  also  ex- 
tensively used  the  term  "Auburn-Lynn 
Shoes*'  U])o  1  its  labels,  postal  cards,  en- 
velopeK.  bill  heads*,  letter  heads,  orders, 
blanks,  circulars,  and  slips,  upon  which  the 
wordrt  "Auburn- Lynn  Shoes,  made  by  the 
W.  R.  Lynn  Shoe  Co.,  Auburn,  Maine,"  were 
made  very  prominent.  In  the  trademark 
and  trade  name  "Auburn -Lynn  Shoes."  the 
word  "Auburn"  signified  the  city  of  Auburn, 
the  place  of  manufacture,  and  the  word 
"Lynn"  signified  W.  R.  Lynn,  the  superin- 
tendent of  manufacture  in  the  plaintiff 
corporation.  The  defendants  Lunn  and 
Reed  were  salesmen  for  the  plaintiff,  each 
having  assigned  to  him  certain  territory  in 
the  western  states. 

July  9,  1903,  the  defendants,  Lunn,  Lynn, 
and  one  Sweet,  organized  the  defendant  cor- 
poration under  the  name  of  "The  Auburn- 
Lynn  Shop  Company."  Lynn  was  presi- 
dent. Lunn  treasurer,  and  Lynn,  Lunn.  and 
Sweet  directors.  The  Auburn-Lynn  Shoe 
Company  entered  into  business  in  Auburn 
near  the  place  of  busjncr^s  of  the  W.  R. 
Lynn  Shoe  Company.  Tlie  names  "Auburn" 
and  "Lynn"  in  the  name  of  the  corporation 
were  intended  to  represent  tlie  name  of  the 
4L.K.A.(N.S.) 


city  of  Auburn,  Maine,  and  the  name 
"Lynn,"  the  defendant  W.  R.  Lynn,  who  wa» 
known  as  a  manufacturer.  The  defendant 
company,  soon  after  its  organization,  adopt- 
ed the  following  trademark: 


and  used  it  upon  the  first  goods  sent  out 
under  date  of  September  4,  1903.  The  Au- 
burn-Lynn Shoe  Company  made  styles  of 
goods  similar  to  those  manufactured  by  the 
W.  R.  Lynn  Shoe  Company,  under  the 
names  of  "common  sense"  and  "old  ladies" 
shoes,  etc.,  but  they  were  not  identical, 
though  many  styles  were  not  readily  distin- 
guishable. Tlie  Auburn-Lynn  Shoe  Com- 
pany, in  July  and  August,  sent  letters  to 
the  old  customers  of  the  plaintiff,  callinp 
attention  to  the  fact  that  W.  R.  Lynn  had 
ceased  to  be  connected  with  the  plaintiff 
company,  and  that  a  new  corporation  h»d 
been  formed.  Reference  was  made,  however, 
to  tlie  "improved  styles"  to  be  manufactured 
by  the  Auburn-Lynn  Shoe  Company.  Cir- 
culars, made  after  this  bill  was  filed  and 
served,  were  put  in  the  first  cartons  shippetl 
by  the  defendant  company,  and  were  also 
sent  by  mail  to  the  former  customers  of 
the  W.  R.  Lynn  Shoe  Company.  They  were 
headed  with  the  trademark  of  the  Auburn- 
Lynn  Shoe  Company,  aid  contained  no  ref- 
erence to  the  fact  that  Mr.  Lynn  had  ceased 
to  be  conneeteil  with  the  W.  R.  Lynn  Shoe 
Company,  or  that  the  Auburn-Lynn  Shoe 
Company  was  not  the  same  manufacturer 
as  the  plaintiff.  But  they  contaiied  the 
following  sentence:  "Our  common  senae 
shoes  are  noted  for  softness  and  excellent 
wearing  qualities,  and  have  brought  com- 
fort to  thousands  of  women  troubled  with 
aching  and  tender  feet."  At  the  time  this 
circular  was  first  issued,  the  Auburn-Lynn 
Shoe  Company  had  sold  no  goods. 

As  a  result  of  these  circumstances,  the 
]>laintiff  in  the  fall  of  1903  found  unusual 
difficulty  in  selling  in  its  old  territory. 
Many  of  its  old  customers  gave  orders  to  the 
lU'w  company,  and  also  much  confusion  arose 
i'l  regard  to  the  mail  intended  to  be  ad- 
dressed to  the  plaintiff.  Before  the  organi- 
zation of  the  defendant  company,  letters 
i  tended  for  the  plaintiff  had  been  ad- 
dressed to  the  \V.  R.  Lynn  Shoe  Company 
and  the  Auburn-Lynn  Shoe  Gknnpany;  but 
after    the  new  company  was   organized,  it 
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claimed  to  receive  and  did  receive  and  open 
all  letters  addressed  to  the  Auburn-Lynn 
Shoe  Company.  When  the  Auburn-Lynn  Shoe 
c;onipuny  comiiieuced  buainess,  it  provided 
the  old  customers  of  the  W.  R.  Lynn  Shoe 
Company  with  envelopes  addressed  to  the 
Auburn-Lynn  Shoe  Company,  and  appar- 
ently some  of  those  envelopes  were  used  by 
the  customers  of  the  plaintiff  in  sending  or- 
ders and  remittances.  At  least  32  letters, 
I'etween  August  4,  1903,  and  the  time  of 
hearing  this  bill  in  March,  1904,  intended 
for  the  plaintiff,  but  addressed  to  the  Au- 
burn-Lynn Shoe  Company,  came  into  the 
hands  of  the  defendant  corporation.  They 
contained  orders,  checks,  and  general  corre- 
r^pondence,  some  of  the  defendant's  printed, 
addressed  envelopes,  and  some  in  writing. 
They  were  mostly  from  old  customers,  and 
from  the  letters  the  defendant  company  ob- 
tained information  concerning  the  business 
of  the  plaintiff. 

On  the  15th  day  of  September,  1903,  after 
this  bill  was  brought,  the  defendant  corpora- 
tion changed  its  name  to  the  "Lunn  &  Lynn 
Shoe  Company,"  but  it  continued  to  use  the 
old  stationery  and  copies  of  the  printed 
trademark,  substituting  "Lunn  &"  for  "Au- 
burn" in  red  ink;  the  word  "Auburn"  being 
t  rossed,  but  not  obliterated. 

The  defendant  Reed  was  employed  by  the 
tlefendant  company  as  salesman,  and  has 
covered  practically  the  same  territory  as  he 
did  with  the  old  company.  It  was  the  un- 
derstanding that  he  should  visit  the  old 
customers  of  the  plaintiff,  and  he  did  so. 
The  defendant  Lunn  acted  as  salesman  for 
the  defendant  company  from  September  un- 
til November,  covering  his  old  territory.  Af- 
ter September  22,  1903,  no  goods  were  billed 
by  the  defendant  company  under  the  name 
of  the  Auburn-Lynn  Shoe  Company,  but  un- 
der the  name  of  the  Lunn  &  Lynn  Slioe  Com- 
pany. After  the  change  of  name,  one  order 
only  appears  to  have  been  taken  by  the  de- 
fendant's salesman  on  the  order  blanks  of 
the  Auburn-Lynn  Shoe  Company. 

The  inference  and  legal  conclusions  deduci- 
ble  from  the  findings  of  fact  are  thus  stated 
by  the  presiding  judge  before  whom  the 
testimony  was  taken: 

"I  rule  that  the  term  *Aubum-Lynn  Shoes,* 
adopted  by  the  plaintiff  and  affixed  by  it  to 
its  goods,  as  a  combination,  was  a  valid 
trademark  and  trade  name,  though  it  was 
in  part  geographical.  I  hold  that  the  plain- 
tiff had  acquired  by  use  an  exclusive  right 
to  the  name  'Auburn-Lynn  Shoes'  as  a  trade- 
mark and  trade  name. 

"I  hold  that  the  conduct  of  the  defendant 
company,  in  adopting  the  phrase  'Auburn- 
Lynn  Shoe  Company'  as  its  trademark,  and 
in  conducting  a  shoe  business  under  that 
corporate  name,  manufacturing  goods  sim- 
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ilar  in  style  and  character  to  those  manu- 
factured by  the  plaintiff,  and  so  nearly  so 
as  not  to  be  distinguishable  by  ordinary 
observers,  advertising  and  selling  those 
'^oods  in  the  territory  covered  by  Lunn  and 
Reed  when  they  were  acting  for  the  plain- 
tiff company  in  the  sale  of  Auburn-Lynn 
shoes,  constituted  unfair  competition.  I 
think  it  was  well  calculated  to  mislead  cus- 
tomers, notwithstanding  the  correspondence 
of  the  defendant  company  and  its  officers  to 
the  old  customers,  in  which  they  stated  that 
1  new  corpora tio:i  had  been  formed,  and  that 
Mr.  Lynn  had  ceased  to  be  connected  with 
the  plaintiff  company.  And  although  the 
trade  customers  of  the  plaintiff  might  even 
generally  be  informed  of  the  situation,  the 
purchasing  public,  so  far  as  it  appears,  was 
not  informed,  and  could  not  well  be  in- 
formed, and  were  liable  to  be  deceived,  and 
the  plaintiff,  at  the  same  time,  injured  there- 
by. Those  who  had  been  in  the  hiibit  of 
dealing  in  and  purchasing  the  Auburn -Lynn 
shoes  might  well  understand  that  the  prod- 
uct of  the  Auburn-Lynn  Shoe  Company  rep- 
resented the  plaintiff's  manufacture.  And, 
even  after  the  change  of  name  to  Lunn  & 
Lynn  Shoe  Company,  the  use  of  the  old  lit- 
erature, so  clianged  as  only  to  indicate  that 
the  Lunn  &  Lynn  Shoe  Company  was  the 
successor  of  the  Auburn-Lynn  Shoe  Com- 
pany, did  not  help  the  matter.  If  customers 
could  be  led  to  believe  that  the  Auburn-Lynn 
Shoe  Company  was  the  manufacturer  of 
shoes  which  they  had  formerly  bought  as 
*Auburn-Lynn  shoes,'  they  would  not  be  un- 
deceived by  Seeing  literature  in  which  'Au- 
burn-' was  changed  to  *Lunn  &'  in  such  a 
way  as  to  give  the  impression  that  the 
Lunn  &  Lyim  Shoe  Company  was  a  succes- 
sor of  the  'Auburn-Lynn  Shoe  Company.' 

"I  do  not,  however,  find  that  the  use  of 
the  words  *Lunn  &  Lynn  Shoe  Company'  i» 
an  infringement  upon  the  plaintiff's  rights,, 
except  so  far  as  it  may,  by  the  manner  of 
use,  directly  or  indirectly  give  any  im- 
pression that  it  is  the  successor  of  the  Au- 
burn-Lynn Shoe  Company,  or  had,  or  has 
ever  had,  anything  to  do  with  the  manufac- 
ture of  the  *  Auburn-Lynn  shoes.'  I  think 
the  defendant  company  may  lawfully  mcake- 
use  of  the  composite  name  *Lunn-Lynn,'  al- 
though Lunn  was  formerly  the  salesman, 
and  Lynn  the  manufacturer,  of  the  Auburn- 
Lynn  shoes,  and  although  Lynn  is  the  per^ 
son  for  whom  the  Auburn-Lynn  shoes  were 
named  in  part.  The  defendant  company 
must  not  use  its  corporate  name  or  conduct 
its  business  so  as  to  convey  to  the  trade  the 
impression  that  its  manufactured  product 
is  the  Auburn-Lynn  shoe  product  of  the^ 
plaintiff,  6r  that  it  is  the  successor  of  tho 
plaintiff  or  of  the  Auburn-Lynn  Shoe  Com- 
pany^ and  it  must  so  eonduct  its  busine8» 
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in  this  respect  that  persons  of  ordinary  in- 
tolligence  may  not  be  deceived.  I  thir.k 
the  duty  in  upon  it  to  take  such  measures 
as  may  be  necossnry  to  clearly  avoid  con- 
fusion. 

"I  think  the  defendant  company,  its  offi- 
cers, agents,  and  servants,  should  be  en- 
joined from  the  use  in  any  way  of  the  trade- 
mark and  trade  name  'Auburn-Lynn  Shoes,' 
as  api)lied  to  its  product,  and  from  the  use 
of  the  name  'Auburn-Lynn  Shoe  Company* 
in  the  manufacture  and  sale  of  'Comfort,' 
"'Common  Sense,'  'Old  Ladies,'  and  other 
similar  shoes,  or  in  business  or  correspond- 
ence connected  therewith,  and  from  tlie  use 
of  the  name  'Lunn  &  Lynn  Shoe  Company* 
as  the  successor  of  the  Auburn-Lynn-  Shoo 
Company,  unless  in  each  instance  it  stales 
<»learly  that  it  is  not  the  ma:iufiicturer  of 
the  Auburn-Lynn  shoes." 

Thereupon  the  presiding  jiidge  suistained 
the  bill  against  the  defendant  coriK>ration 
and  entered  the  following  decree: 

"  ( 1 )  Tluit  the  plaintiflf  is  entitled  to  the 
exclusive  use  of  the  name  'Auburn-Tiynii 
Shoes*  as  a  trademark  and  a  trade  name. 

"(2)  That  the  defendant  corporation,  its 
officers,  agents,  and  servants,  be  and  are 
hereby  perpetually  enjoined  from  the  use  in 
any  way  of  the  trademark  or  trade  name 
*Auburn-Lynn  Shoes*  as  a])plied  to  its  prod- 
uct. 

"(3)  That  the  defendant  company,  its  of- 
ficers, agents,  and  servants,  be  and  are  here- 
by perpetually  enjoined  from  the  use  of  the 
name  'Auburn-Lynn  Shoe  Company*  in  the 
manufacture  and  sale  of  'Comfort,*  'Com- 
mon Sense,*  'Old  I^adies,'  and  other  simi- 
lar shoes,  and  from  the  use  of  said  name 
'Auburn-Lynn  Shoe  Company'  in  its  busi- 
ness and  its  correspondence  connected  there- 
with. 

*'{4)  Tliat  the  said  defendant  company, 
its  officers,  agents,  and  servants,  be  and  arc 
hereby  perpetually  enjoined  from  the  use  of 
the  name  'Lunn  &  Lynn  Shoe  Company*  as 
the  successor  of  the  'Auburn-Lynn  Shoe 
Company,'  unless  in  each  instance  it  states 
clearly  that  it  is  not  the  manufacturer  of 
the  'Auburn- Lynn  Shoes.' 

"(5)  That  the  defendant  company,  its  of- 
ficers, agents,  and  servants,  be  and  are  here- 
by perpetually  enjoined  from  the  use  of 
its  corporate  name,  or  the  conduct  of  it^ 
business,  so  as  to  convey  to  the  trade  tlu* 
impression  that  its  manufactured  product 
is  the  Auburn-Lynn'  shoe  product  of  the 
plaintifT,  or  that  it  is  the  successor  of  tho 
plaintifT,  or  of  the  Auburn-Lynn  Shoe  Com- 
pany, and  from  so  conducting  its  bu^inexs 
in  this  respect  that  persons  of  ordinary  in 
telligence  would  be  deceived   thereby. 

"  ( 6 )  That  it  be  referred  to  John  A.  :Morrill. 
Esq.,  of  Auburn,  a  master  in  chancery,  to 
4L.K.A.CN.S.) 


take  an  account  of  all  the  profits  of  the 
business  of  the  defendant  corporation  grow- 
ing out  of  sales  of  shoes  upon  which  was 
impressed  the  trademark  of  the  Auburn- 
Lynn  Shoe  Company,  or  any  simulated 
trademark  using  the  name  'Auburn-Lynn,' 
from  the  9th  day  of  July,  A.  d.  1903,  to  the 
date  of  this  decree,  and  ascertain  and  report 
the  amount  of  such  profits,  together  with  all 
damages  sustained  by  the  plaintiff  during 
said  period  by  the  wrongful  use  of  the  plain- 
tiff's trademark  and  trade  name,  and  by  the 
unfair  competition  of  the  defendant  corpora- 
tion during  said  period.'* 

The  bill  was  dismissed  without  costs  as 
to  the  defendants  Lunn  and  Reed. 

It  is  the  opinion  of  the  court  that  these  de- 
ductions and  conclusions  were  clearly  war- 
runted  by  the  finding.^  of  fact,  an<l  that  the 
defendant's  appeal  must  be  dismissed. 

It  is  contended  in  behalf  of  the  defendant 
company  tliat,  as  the  word  "Auburn*'  in  the 
plaintiff's  trade  name  indicated  the  place 
of  manufacture,  and  the  word  **Lynn"  sig- 
nified the  name  of  the  manufacturer,  the 
phrase  "Auburn-Lynn  shoes**  could  not  be- 
come the  subject  of  an  exclusive  property 
right  of  the  plaintiff,  and  was  therefore  in- 
capable of  being  a  valid  trademark.  But 
this  contention  cannot  be  sustained. 

It  may  be  difficult  to  reconcile  the  conclu- 
sions reached  by  different  courts  upon  the 
facts  I'eported  in  the  multitude  of  decision^ 
relating  to  this  subject,  and  impracticable 
to  give  an  exact  statement  of  what  a  trade- 
mark may  consist  under  all  circumstances: 
but  an  analysis  of  the  leading  cases  show.-* 
that  they  are  all  in  substantial  accord  up- 
on the  equitable  principles  and  fundamental 
propositions  respecting  the  nature  and  pro- 
tection of  trademarks.  "It  is  equitable,** 
says  Judge  Putnam,  in  Le  Page  Co.  v.  Rus- 
sia Cement  Co.  17  L.R.A.  354,  2  C.  C.  A. 
r>55,  5  U.  S.  App.  112,  51  Fed.  941.  "thai 
a  manufacturer  .  .  .  who  has  given  rep- 
utation to  any  article  should  have  the  privi- 
lege of  realizing  the  fruits  of  his  labors,  by 
transmitting  his  business  and  establishment, 
with  the  reputation  which  has  attached  to 
them,  on  his  decease  to  his  legatees  or  execu- 
tors, or  during  his  lifetime  to  purchasers: 
5»nd  it  is  also  in  accordance  with  the  princi- 
ples of  law  and  with  justice  to  the  communi- 
ty that  any  trademark,  including  a  surname, 
may  be  sold  with  the  business  or  the  es 
lablishment  to  which  it  is  incident;  be- 
cause, while  it  may  be  that  individual  ef- 
forts give  them  their  value  at  the  outset, 
yet  aft^'rwards  this  is  ordinarily  made  per- 
manent as  a  part  of  the  entire  organization^ 
.>r  as  appurtenant  to  the  locality  in  which 
the  business  is  established,  and  thencefor- 
ward dejiends  le.ss  on  the  individual  ef- 
forts  of   the  originator   than   on   the  com- 
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bined  result  of  all  wliicli  he  created."  The 
general  common-law  proi)Osition,  upon  which 
nil  the  courts  unite,  is  that  any  words,  let- 
ters, figures,  marks,  or  devices,  or  combina- 
tion of  any  of  these,  affixed  to  a  commercial 
article  and  used  primarily  to  indicate  the 
origin  or  ownership  of  it,  either  by  its  own 
meaning  or  by  association  with  the  arti- 
cle, and  not  employed  merely  as  descriptive 
of  such  article  to  designate  its  quality  or 
ingredient  only,  or  solely  as  a  geographical 
name  without  any  secondary  signification, 
must  be  recognized  as  a  valid  trademark. 
All  the  courts  agree  that  one  man  shall  not 
be  permitted,  by  imitating  such  distinctive 
name  or  mark  already  employed  by  anoth- 
er to  designate  a  commercial  article,  to  im- 
pose upon  the  public  an  article  of  his  own 
manufacture  as  the  genuine  article  of  anoth- 
er, for  the  obvious  reason  that  it  would  in 
the  first  place  be  a  fraud  upon  the  manu- 
facturer first  appropriating  such  mark,  and, 
-secondly,  a  fraud  upon  the  consumers,  who 
iiave  a  right  to  be  protected  against  such 
imposition.  In  Symonds  v.  Jones,  82  Me. 
302,  8  L.R.A.  570^  17  Am.  St,  Rep.  485,  19 
Atl.  820,  the  court  says:  "The  public  come 
ix>  associate  these  names,  labels,  and  marks 
with  the  products  of  some  particular  origin 
or  ownership,  or  of  some  particular  factory, 
farm,  etc.  It  is  clear  that  such  names,  etc., 
thus  become  convenient  for  the  consumer 
and  valuable  to  the  producer,  and  that  both 
the  consumer  and  the  producer  should  be 
protected  against  their  use  by  other  par- 
ties upon  other  similar  products.  They  be- 
come valuable  according  to  the  familiarity  of 
the  public  with  them,  and  the  excellence  of 
the  product  designated  by  them.  The  law 
justly  recognizes  such  names,  labels,  <and 
marks  as  important  attributes  or  appurte- 
nances of  a  busincRs,  and  as  proper  to  be 
transferred  with  any  sale  or  transfer  of  the 
business  and  its  plant."  See  also  Delaware 
&  H.  Canal  Co.  v.  Clark,  13  Wall,  311,  20  L. 
*<»d.  581;  Brown  Chemical  Co.  v.  Meyer,  139 
V.  S.  540,  35  L.  cd.  247,  11  Sup.  Ct.  Rep. 
•625:  Columbia  Mill  Co.  v.  Alcorn,  150  U.  S. 
460,  37  L.  ed.  1144.  14  Sup.  Ct.  Rep.  151; 
Elgin  Nat.  Watch  Co.  v.  Illinois  Watch  Case 
Co.  179  U.  S.  665,  45  L.  ed.  365,  21  Sup.  Ct. 
Rep.  270.  In  the  last-named  case.  Chief 
Justice  Fuller  says  in  the  opinion:  The 
term  has  been  in  use  from  a  very  early 
date,  and,  generally  speaking,  means  a 
distinctive  mark  of  authenticity,  through 
which  the  .  .  .  commodities  of  piirti'JU- 
lar  merchants  may  be  distinguished  from 
those  of  others.  It  may  consist  in  any 
symbol,  or  in  any  form  of  words,  but, 
■  R8  its  office  is  to  point  out  distinctively 
•the  origin  or  ownership  of  the  arti- 
'<fle8  to  which  it  is  aflixed,  it  follows  that 
no  sign  or  form  of  words  can  be  appropriat- 
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ed  as  a  valid  trademark,  which,  from  the  na- 
ture  of  the  fact  conveyed  by  its  primary 
meaning,  others  may  employ  with  equal 
truth  and  with  equal  right  for  the  same 
purpose. 

''And  the  general  rule  is  thoroughly  es- 
tablished that  words  that  do  not  in  and  of 
themselves  indicate  anything  in  the  nature 
of  origin,  manufacture,  or  ownership,  but 
are  merely  descriptive  of  the  place  where 
an  article  is  manufactured  or  produced,  can- 
not be  monopolized  as  a  trademark." 

But  while  it  is  undoubtedly  the  general 
rule  that  a  geographical  name,  when  used 
alone  and  affixed  to  a  manufactured  article 
for  the  purpose  of  designating  the  place  of 
its  manufacture,  or  the  address  of  the  manu- 
facturer, cannot  be  appropriated  as  a  trade* 
mark,  it  has  been  held  in  numerous  well- 
considered  cases  that  a  geographical  namt 
which  has  long  been  used  to  indicate  a  par- 
ticular manufactured  article  may  acquire  a 
secondary  meaning  as  the  designation  of  a 
particular  class  of  such  articles,  or  the 
product  of  a  particular  manufacturer,  and 
thus  either  become  entitled  to  protsction 
against  infringement  as  a  valid  trademark, 
or  serve  as  a  basis  of  a  proceeding  to  pre- 
vent unfair  competition.  In  American 
Waltham  W-atch  Co.  v.  United  States  Watch 
Co.  173  Mass.  86,  43  L.R.A.  826.  73  Am. 
St  Rep.  263,  53  N.  E.  141,  it  was  held 
that,  while  the  name  "Waltham"  on  watches 
was  originally  used  in  a  geographical  sense, 
by  long  use  in  connection  with  the  plain- 
tiff's watches,  it  had  acquired  a  secondary 
meaning  as  a  designation  of  the  watches 
which  the  public  had  become  accustomed 
to  associate  with  the  name.  In  Montgomery 
V.  Tliompson  [1891]  A.  C.  217,  it  was  de- 
cided by  the  House  of  Lords  that  the  term 
"Stone  Ale,"  which  had  been  applied  to  a 
particular  quality  of  beer  manufactured  by 
the  defendants  at  the  town  of  Stone,  was 
entitled  to  the  protection  of  the  court,  and 
the  plaintiff  was  enjoined  from  selling  any 
ale  not  manufactured  by  the  defendants  un- 
der the  name  of  "Stone  Ale."  In  Wother- 
spoon  V.  Cu^:rie,  L.  R.  5  H.  L.  608,  it  was 
held  that  the  word  "Glenfield,"  as  applied 
to  stiirch,  had  acquired  a  secondary  mean- 
ing, and  indicated  to  the  public  the  starch 
made  by  the  appellants.  It  was  therefore 
decided  that  the  word  "Glenficld,"  as  a 
denomination  of  starch,  had  become  the 
property  of  the  appellants.  See  also  Redda- 
way  V.  Banham  [1896]  A.  C.  109;  Carls- 
bad V.  Kutnow.  18  C.  C.  A.  24,  35  U.  S. 
App.  750,  71  Fed.  167;  Viano  v.  Baeeigalupo, 
183  Mass.  160,  67  N.  E.  641:  Metcalfe  ▼• 
Brand,  86  Ky.  331,  9  Am.  St.  Rep.  282, 
5  S.  W.  773;'  Paul,  Trademarks,  §  59,  and 
cases  cited. 

It  is  also  conceded  to  be  a  general  rule 
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that  a  personal  name  alone  cannot  be  appro- 
priated as  a  technical  trademark,  although 
it  may  receive  protection  from  the  courts 
when  it  is  so  used  by  another  as  to  render 
him  answerable  to  the  charge  of  unfair  com- 
petition. Every  person  has  a  right  to  the 
honest  use  of  his  own  name  in  his  business ; 
but  he  will  not  be  permitted  by  imitative 
and  unfair  devices  to  mislead  the  public  in 
regard  to  the  identity  of  the  firm  or  corpo- 
ration, or  the  goods  manufactured  by  it. 
But  a  trademark  that  is  originally  personal, 
indicating  that  the  article  to  which  it  is  af- 
fixed is  manufactured  by  a  particular  per- 
son, often  comes  by  usnge  to  indicate  mere- 
ly that  the  article  was  manufactured  in  the 
establishment  with  which  he  was  formerly 
connected. 

But  it  has  been  seen  that  there  is  a  leadinor 
characteristic  which  distintjuishes  the  trade- 
mark under  consideration  in  the  case  at  bar 
from  the  ordinary  appropriation  of  a  per- 
sonal name  or  geographical  term  alone  as  a 
trademark.  In  the  plaintiff's  trademark, 
the  geographical  and  persona]  names  were 
both  combined  in  an  original  devise  bearing 
the  words  "Auburn -Lynn  Shoes,  Auburn, 
Maine." 

This  arbitrary  composite  name  of  the 
plaintiff's  product,  with  the  location  of  the 
manufactory  expressly  added,  undoubtedly 
constituted  an  impersonal  trademark.  It 
will  be  found  to  respond  to  all  of  the  recog- 
nized tests  of  a  valid  trademark.  It  did 
not  describe  the  stock  and  different  materi- 
als which  entered  into  the  manufacture  of 
the  shoes  to  which  it  was  ailixed.  It  did 
not  necessarily  signify  that  the  shoes  were 
the  product  of  Lynn's  personal  skill,  but,  by 
a  long  use  of  the  trademark  in  connection 
with  the  shoes,  it  had  come  to  indicate  that 
they  were  the  product  of  the  manufactory 
with  which  he  was  connected,  and  thus, 
through  the  reputation  which  they  had  ac- 
quired in  the  market,  to  operate  as  an  as- 
surance that  they  possessed  certain  general 
qualities  and  merits.  It  did  not  describe 
the  shoos,  but  it  indicated  their  origin  and 
ownership.  It  was  a  trndepiark  which 
others  could  not  use  with  equal  right  and 
equal  truth  for  the  same  purpose.  The 
plaintiff  had  acquired  the  exclusive  right  to 
the  use  of  it.  and  the  adoption  by  the  de- 
fendant of  the  phrase  "Auburn-Lynn  Shoe 
Company,"  as  a  trademark  and  corporate 
name,  was  an  unauthorized  simulation  of 
the  plaintiff's  trademark,  and  constituted  an 
infringement  of  the  plaintiff's  property 
right,  without  other  i)roof  of  a  fraudulent 
intent  on  the  part  of  the  defendant.  Elgin 
Nat.  Watch  Co.  v.  Illinois  Watch  Case  Co. 
179  U.  S.  674,  45  L.  ed.  379,  21  Sup.  Ct.  Rep. 
270;  Paul,  Trademarks,  (l{l  J83-185.  The 
prompt  abandonment  of  the  defendant-s 
4L.R.A.(N.S.) 


trademark  with  the  cliange  of  Its  corporate 
name  to  **Lunn  &  1-ynn  Shoe  Company,** 
after  the  commencement  of  this  bill,  was  a 
practical  admission  of  this  infringement. 
It  is  not  indispensable  that  the  words  and 
devices  of  the  two  trademarks  should  be  in 
fact  identical  in  order  to  constitute  an  in- 
fringement. In  contemplation  of  law,  two 
trademarks  are  substantially  the  same,  if 
the  resemblance  between  them  is  so  close 
that  it  deceives  a  customer  exercising  ordi- 
nary caution  in  his  dealing,  and  induces  him 
to  purchase  the  goods  of  one  manufacturer 
for  those  of  another.  McLean  v.  Fleming, 
m  U.  S.  256,  24  L.  ed.  832;  Amoskeag  Mfg. 
Co.  V.  Trainer,  101  U.  S.  63,  25  L.  ed.  997.  A 
critical  comparison  of  two  trademarks 
placed  side  by  side  might  disclose  differences 
in  both  words  and  devices,  but,  if  the  simi- 
larity is  of  such  a  character  as  to  convey  a 
false  impression  to  the  minds  of  ordinarily 
careful  purchasers  respecting  the  identity  of 
the  manufactory  or  of  the  goods,  it  ia  suffi- 
cient to  afford  ground  for  redress. 

Again,  it  has  been  seen  that  the  defendant 
corporation  unnecessarily  and  without  au- 
thority adopted  the  words  of  the  plaintifl^a 
trademark  comprising  the  name  of  Lynn, 
for  its  corporate  name.  In  William  Rogers 
Mfg.  Co.  V.  R.  W.  Rogers  Co.  60  Fed.  50,  the 
court  says:  "Although  the  use  of  a  personal 
name  ns  a  trademark  will  not  be  protected 
against  its. use  in  good  faith  by  a  defeiiJant 
who  has  the  same  name,  the  reason  of  the 
rule  ceases,  and  the  rule  no  longer  applies, 
when  the  defendant,  as  in  the  case  of  a  cor- 
poration, selects  its  own  name,  especially 
where  it  appears  that  such  name  is  selected 
with  an  intention  to  mislead."  In  Holmes. 
Booth  &  Haydens  v.  Holmes,  B.  &  A.  Mfg. 
Co.  37  Conn.  278.  9  Am.  Rep.  324,  it  wa» 
held  that,  where  a  corporation  has,  with 
their  consent,  embodied  the  names  of  its 
principal  stockholdei-s  in  the  corporate 
name,  the  right  to  use  the  name  so  adopted 
will  continue  during  the  existence  of  the 
corporation;  and  that  the  use  of  these 
names  by  a  rival  company  subsequently 
formed  and  embracing  such  stockholders,  in 
such  a  manner  as  to  mislead  customers  into^ 
the  belief  that  the  two  companies  were  the 
same,  was  in  violation  of  the  plaintiff's 
right,  and  should  be  enjoined.  See  also 
Royal  Bakins:  Powder  Co.  v.  Royal.  58  C.  C. 
A.  49«,  122  Fed.  337;  Bissell  Chilled  Plow 
Works  V.  T.  AL  Bissell  Plow  Co.  121  Fed. 
357. 

In  the  light  of  both  principle  and  author- 
ity, it  thus  appears  that  the  defendant's  ag- 
gressions upon  the  ri.urhts  of  the  plaintiff,- 
prior  to  the  change  of  its  name  to  "Lunn  &. 
Lynn  Shoe  Company,"  constitiitcd  not  only 
a  violation  of  the  general  law  covering  un- 
fair co^npotition,  but  a  specific  and  positive- 
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infringcineiit  of  the  plaintiff's  exclusive 
right  to  the  use  of  a  technical  trademark 
and  trade  name.  The  law  of  trademarks,  it 
18  true,  is  but  a  special  feature  of  the  gener- 
al law  of  unfair  competition  in  trade,  which 
rests  upon  the  elementary  principle  that  no 
person  has  the  right  to  sell  his  goods  for 
those  of  another.  But,  as  already  indicated, 
there  are  important  distinctions  to  be  ob- 
served between  them.  In  the  first  place,  un- 
fair competition,  unlike  the  infringement  of 
technical  trademarks,  does  not  necessarily 
involve  the  violation  of  any  exclusive  right 
in  the  plaintiff  to  the  use  of  the  names  or 
symbols  employed  by  the  defendant.  There 
may  be  unfair  competition  resulting  from 
an  unauthorized  and  improper  use  of  such 
names  and  symbols,  although  the  plaintiff 
has  no  property  right  in  them  as  a  trade- 
mark. Any  conduct  designed  and  having  a 
natural  tendency  to  deceive  the  public  and 
enable  one  man  to  dispose  of  his  goods  for 
those  of  another  may  be  unfair  competition 
and  be  enjoined,  although  it  is  not  expressly 
shown  that  any  particular  person  was  there- 
by actually  deceived.  McLean  v.  Fleming, 
96  U.  S.  245,  24  L.  ed.  828;  Samuels  v.  Spit- 
zer,  177  Mass.  226,  ^8  N.  E.  693. 

Again,  it  is  frequently  stated  that  in  cas- 
es of  technical  trademark  the  fraudulent  in- 
tent to  deceive  is  presumed,  while,  in  cases 
of  unfair  competition,  the  plaintiff  must 
prove  this  intent,  or  show  facte  and  circum- 
stances from  which  it  may  be  reasonably  in- 
ferred. But  upon  this  question  of  intent 
there  is  a  great  diversity  of  opinion,  or  of 
expression,  in  different  courts,  and  it  has 
been  held  in  some  cases  that  there  Is  no 
practical  distinction  in  this  respect  between 
cases  of  trademark  infringement  and  un- 
fair competition,  since  the  reasons  often 
given  for  not  requiring  proof  of  fraudulent 
intent  in  cases  of  technical  trademark  are 
equally  applicable  to  cases  of  unfair  compe- 
tition. 28  Am.  &  Eng.  Enc.  Law,  p.  419, 
and  cases  cited.  The  rule  adopted  in  the 
United  States  Supreme  Court  is  thus  stated 
by  Chief  Justice  Fuller  in  Elgin  Nat. 
Watch  Co.  V.  Illinois  Watch  Case  Co.  supra : 
"If  a  plaintiff  has  the  absolute  right  to  the 
use  of  a  particular  word  or  words  as  a 
trademark,  then,  if  an  infringement  is 
shown,  the  wrongful  or  fraudulent  intent  is 
presumed,  and,  although  allowed  to  be  re- 
butted in  exemption  of  damages,  the  further 
violation  of  the  right  of  property  will  never- 
theless be  restrained.  But  where  an  alleged 
trademark  is  not  in  itself  a  good  trademark. 
yet  the  use  of  the  word  has  come  to  denote 
the  particular  manufacturer  or  vender,  relief 
against  unfair  competition  or  perfidious 
dealing  will  be  awarded  by  requiring  the  use 
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of  the  word  by  another  to  be  confined  to  its 
tprimary  sense  by  such  limitations  as  will 
prevent  misapprehension  on  the  question  of 
origin.  In  the  latter  class  of  cases  such  cir- 
cumstances must  be  made  out  as  will  show 
wrongful  intent  in  fact,  or  justify  that  infer- 
ence from  the  inevitable  consequences  of  the 
act  complained  of.  Lawrence  Mfg.  Co.  v. 
Tennessee  Mfg.  Co.  138  U.  S.  537,  549,  34 
L.  ed.  997,  1004,  11  Sup.  Ct.  Rep.  396;  Coats 
V.  Merrick  Thread  Co.  149  U.  S.  562,  37  L. 
ed.  847,  13  Sup.  Ct.  Rep.  966;  Singer  Mfg. 
Co.  V,  June  Mfg.  Co.  163  U.  S.  169,  41  L.  ed. 
118,  16  Sup.  Ct.  Rep.  1002. 

It  has  accordingly  been  held  that  a  court 
of  equity  will  enjoin  the  infringement  of  a 
technical  trademark,  which  has  been  occa- 
sioned by  accident  or  mistake,  without  proof 
of  actual  fraud  on  the  part  of  the  defendant ; 
but  it  will  not  enjoin  the  imitations  of 
labels,  bill  heads,  and  commercial  names  of  a 
rival  trader,  unless  it  satisfactorily  appears 
that  such  imitations  are  fraudulently  de- 
signed and  have  a  tendency  to  occasion  dam- 
age. McLean  v.  Fleming,  96  U.  S.  245,  24 
L.  ed.  828. 

In  the  case  at  bar,  after  the  plaintiff's  bill 
was  commenced,  the  defendant  corporation 
changed  its  name  to  "Lunn  &  Lynn  Shoe 
Company,"  but  continued  to  use  the  old  sta- 
tionery and  copies  of  the  printed  trademark, 
substituting  "Lunn"  for  "Auburn"  in  red 
ink;  the  word  "Auburn"  being  erased,  but 
not  obliterated.  It  has  been  seen  that  the 
presiding  judge  found  and  held  that  the 
"conduct  of  the  defendant  company,  in 
adopting  the  phrase  'Auburn-Lynn  Shoe 
Company'  as  its  trademark,  and  in  conduct- 
ing a  shoe  business  under  that  corporate 
name,  manufacturing  goods  similar  in  style 
and  character  to  those  manufactured  by  the 
plaintiff,  and  so  nearly  so  as  not  to  be  dis- 
tinguishable by  ordinary  observers,  advertis- 
ing and  selling  those  goods  in  the  territory 
covered  by  Lunn  and  Reed,  when  they  were 
acting  for  the  plaintiff  company  in  the  sale 
of  Auburn-Lynn  shoes,  constituted  unfair 
competition.  .  .  .  Those  who  had  been 
in  the  habit  of  dealing  in  and  purchasing  the 
Auburn-Lynn  shoes  might  well  understand 
that  the  product  of  the  Auburn-Lynn  Shoe 
Company  represented  the  plaintiff's  manu- 
facture. And  even  after  the  change  of  name 
to  the  Lunn  k  Lynn  Shoe  Company  the  use 
of  the  old  literature,  so  changed  as  only  -to 
indicate  that  the  Lunn  &  Lynn  Shoe  Com- 
jmny  was  the  successor  of  the  Auburn-Lynn 
Shoe  Company,  did  not  help  the  matter.  1/ 
customers  could  be  led  to  believe  that  the 
Auburn-Lynn  Shoe  Company  was  the  manu- 
facturer of  shoes  which  they  had  formerly 
bought  as  Auburn- Lynn  shoes  they  would 
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:«iot  be  andeceived  by  seeing  literature  in 
which  'Auburn*  was  changed  to  *Lunn  &'  in 
■^uch  a  way  as  to  give  the  impression  that  the 
Lunn  &  Lynn  Shoe  Company  was  the  suc- 
cessor of  the  'Auburn-Lynn  Shoe  Com- 
pany.' » 

It  has  been  seen  that,  in  the  light  of  the 
•decisions,  the  unauthorized  simulation  of  the 
plaintiff's  trademark  and  trade  name  by  the 
'defendant  corporation  constituted  an  in- 
fringement of  the  plaintiff's  exclusive  right 
to  the  use  of  a  technical  trademark,  with 
out  other  proof  of  a  fraudulent  intent  on  the 
part  of  t]ie  defendant;  but  the  decision  of 
the  presiding  judge  that  such  conduct  on  the 
part  of  the  defendant  corporation,  prior  to 
the  change  of  its  name  to  Lunn  &  Lynn  Shoe 
'Company,  constituted  unfair  competition, 
involved  a  finding  that  there  was  in  fact  a 
fraudulent  intent  on  its  part  to  convey  to 
the  trade  an  impression  that  its  shoes  were 
the  Auburn-Lynn  slioes,  product  of  the  plain- 
tifT.  This  finding  was  not  required  to  au- 
•thorize  the  injunction  against  the  use  of  the 
iplaintiff's  trademark  by  the  defendant  cor- 
poration, but  it  was  nevertheless  relevant 
and  material  upon  the  question  of  damages; 
since  the  presumption  of  wrongful  intent  in 
cases  of  technical  trademark  may  be  re- 
butted upon  the  question  of  liability  for 
profits  and  damages.  Elgin  Nat.  Watch  Co. 
V.  Illinois  Watch  Case  Co.  supra. 

But  the  presiding  judge  further  found 
'tliat,  even  after  the  change  of  the  name  to 
Lunn  &  Lynn  Shoe  Company,  the  use  of  the 
old  advertising  literature,  with  changes  only 
indicating  that  the  Lunn  &  Lynn  Shoe  Com- 
pany was  the  successor  of  the  Auburn-Lynn 
Shoe  Company,  "did  not  help  the  matter," 
tfor  the  reason  that  customers  would  continue 
to  receive  the  false  impression  that  the  shoes 
placed  on  the  market  by  the  Lunn  &  Lynn 
Shoe  Company  were  the  Auburn-Lynn  shoes 
of  the  plaintiff.  This  was  in  effect  a  finding 
that  the  conduct  of  the  Lunn  &  Lynn 
company  in  using  the  old  literature,  unac- 
companied by  any  explicit  statement  '''hat 
this  company  was  not  the  manufacturer  of 
Auburn-Lynn  shoes,  still  constituted  unfair 
•competition. 

Tliese  findings  and  conclusions  of  the  pre 
siding  judge  were  justified  by  the  facts  re- 
ported. The  entire  history  of  the  conduct 
H)f  the  shoe  business  by  the  defendant  cor- 
poration, after  tlie  retirement  of  W.  R.  Lynn 
from  the  plaintiff  company,  discloses  a  mani- 
fest intention  and  [)ersi stent  effort  on  the 
part  of  the  management  to  beguile  tlic  old 
•customers  of  the  plaintiff  company  into  pur- 
ichasing  the  defendant's  shoes,  under  the  im- 
pression that  they  were  the  Auburn-Lynn 
product  manufactured  by  the  plaiutiff,  and 
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thereby  to  appropriate  the  value  of  the  repu- 
tation which  the  latter  had  acquired.  It 
shows  a  determination  to  continue  such 
efforts  until  compelled  by  the  courts  to  for- 
bear. Its  change  of  name  to  Lunn  &  Lynn 
Shoe  Company,  considered  in  the  light  of  its 
subsequent  conduct  in  the  use  of  the  old 
trade  literature,  indicated  an  ingenious  at- 
tempt to  disguise  the  true  nature  of  its 
methods  and  conduct,  rather  than  a  genuine 
purpose  to  desist  from  the  pursuit  of  its 
course  of  unfair  competition.  All  of  the 
provisions  of  the  decree  signed  by  the  pre- 
siding -judge  are  therefore  affirmed  without 
modification,  except  the  sixth  paragraph,  in 
regard  to  the  extent  of  the  accounting  to 
which  the  plaintiff  is  entitled.  This  questioa 
is  raised  by  the  plaintiff's  exceptions. 

It  has  been  seen  by  the  sixth  paragraph 
of  the  decree  the  cause  was  referred  to  a 
master  to  take  an  account  of  all  the  profits 
of  the  business  of  the  defendant  corporation, 
''growing  out  of  sales  of  shoes,  upon  which 
was  impressed  the  trademark  of  the  Auburn- 
Lynn  Shoe  Company,  or  any  simuhited 
trademark  using  the  name  'Auburn- Lynn.' 
from"  the  time  of  the  organization  of  the  de- 
fendant corporation  to  the  date  of  the  de- 
cree, with  all  damages  sustained  by  the 
plaintiff  during  that  period  by  the  wrongful 
use  of  the  plaintiff's  trademark  and  trade 
name,  and  by  the  unfair  competition  of  the 
defendant  corporation  during  that  period. 

The  words  in  quotation  marks  were  intro- 
duced by  the  presiding  judge  in  the  decree 
filed  by  the  plaintiff's  attorney,  and  to  this 
limitation  upon  his  right  to  an  accounting 
for  the  profits  of  the  defendant's  business 
the  plaintiff  took  exceptions. 

The  rule  which  now  prevails  in  the  equitr 
courts,  respecting  the  wrongdoer's  accounta- 
bility for  the  "profits  and  damages"  result- 
ing from  his  unlawful  acts,  requires  the  mas- 
ter, not  only  to  take  an  account  of  all  the 
profits  made  by  the  defendant,  but  also  to 
make  an  inquiry  in  r^ard  to  all  damages 
sustained  by  the  plaintiff  on  account  of  the 
defendant's  wrongful  acts ;  and,  since  it  can- 
not be  ascertained  with  any  reasonable  cer- 
tainty how  much  of  the  profit  is  due  to  the 
trademark  and  how  much  to  the  intrinsic 
value  of  the  commodity,  the  whole  will  be 
awarded  to  the  plaintiff'.  It  is  equally  well 
settled  that  the  profits  recoverable  in  equity 
for  unfair  competition  are  governed  by  the 
same  rule  as  in  cases  of  the  infringement  of 
trademarks,  and  are  not  limited  to  snch  as 
accrue  from  sales  in  which  it  is  shown  that 
the  customer  is  actually  deceived,  but  in- 
clude all  made  on  the  goods  sold  in  the  simu- 
lated dress  or  package,  and  in  violation  of 
the  rights  of  the  original  proprietor.    K.  K^ 
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Fa;.-bank  Co.  v.  Windsor,  118  Fed.  96; 
Bonkert  v.  Feder,  34  Fed.  534;  Williams  v. 
Mitchell,  45  C.  C.  A.  265,  106  Fed.  168; 
Sawver  v.  Kellogg,  9  Fed.  601 ;  Saxlehner  v. 
Eisner  &,  M.  Co.  179  U.  S.  19,  45  L.  ed.  60, 
"21  Slip.  Ct.  Rep.  7:  Singer  Mfg.  Co.  v.  June 
Mfg.  Co.  163  U.  S.  169,  41  L.  od.  118,  16 
Sup.  Ct.  Rep.  1002;  Graham  v.  Plate,  40  Cal. 
593,  6  Am.  Rep.  639;  Avery  v.  Meikle,  85 
Ky.  435.  7  Am.  St.  Rep.  604,  3  S.  W.  609 : 
Mol^an  V.  Fleming,  96  U.  S.  245,  24  L.  ed. 
ii2S. 

In  Singer  Mfg.  Co.  v.  June  Mfg.  Co.  supra, 
it  was  held  that,  on  the  expiration  of  the 
plaintiff^s  patent,  the  right  to  make  the 
patented  article  and  to  use  the  generic  name 
'''Singer"  passed  to  the  public,  but  that  the 
defendant  was  guilty  of  unfair  competition 
in  failing  to  indicate  that  the  machines  made 
by  him  were  not  the  product  of  the  Singer 
Manufacturing  Conipnny:  and  the  defendant 
corporation  was  accordingly  directed  to  "ac- 
<wunt"  for  any  profits  which  may  have  been 
realized  by  it  because  of  the  wrongful  acts 
committed  by  it  while  engaged  in  such  un- 
fair competition,  although  there  had  been  no 
infringement  of  a  technical  trademark. 

In  the  case  at  bar  it  appears  that  between 
August  4,  1003,  and  the  time  of  the  hearing 
of  the  bill  in  March,  1904,  32  letters,  in- 
tended for  the  plaintiff,  but  addressed  to  the 
Auburn-Lynn  Slioe  Company,  came  into  the 
hands  of  the  defendant  corporation.  They 
<-ontained  orders,  checks,  and  general  cor- 
respondence, some  in  the  defendant's  printed 
addressed  envelopes,  and  some  in  writing. 
They  were  mostly  from  old  customers,  and 
from  these  letters  the  defendant  company  ob- 
tained information  concerning  the  plaintiff's 
business.  It  expressly  appears  that,  after 
the  defendant's  change  of  name,  one  order 
was  taken  by  the  defendant's  salesman  on 
the  order  blanks  of  the  Auburn-Lynn  Shoe 
Company. 

It  is  accordingly  the  opinion  of  the  court 
that  the  plaintiff  is  entitled  to  an  accountr 
ing,  not  only  for  tlie  proiits  reali/.ed  by  the 
•defendant  company  from  sales  of  shoes  upon 
which  was  impressed  the  trademark  of  the 
Auburn-Lynn  Shoe  Company,  or  any  simu- 
iated  trademark  using  the  name  *' Auburn- 
Lynn,''  but  also  for  the  profits  resulting 
from  the  wrongful  acts  committed  by  the 
defendant  company  in  its  unfair  comj)etition 
with  the  plaintiff,  iM'twocn  the  time  of  its 
change  of  name  to  Lunn  &  Lynn  Shoe  Com- 
piny  and  the  date  of  the  decree. 

Defendant's  appeal  dismissed.     Plaintiff's 
■exceptions  sustained.    Cause  remanded  for  a 
modification  of  the  decree  in  accordance  with 
this  opinion. 
-4L.R.A.(N.S.) 
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MARY  BURKE,  by  Next  Friend, 

V. 

HENRY  M.  DAVIS.     ' 

(—  Mass.  — ,  76  N.  E.  1039.) 

Servant — assumption  of  risk. 

An  employee  in  a  laundry  assumes  the 
risk  of  injury  from  the  operation  of  a  man- 
gle by  having  her  hand  drawn  into  the  ma- 
chine, although  she  works  "reluctantly  under 
pain  of  dismissal  for  refusal,  and  under  the 
assurance  by  the  foreman  that  it  is  safe, 
and  a  guard  placed  on  the  machine  proves 
inadeijuate,  where  she  is  fully  aware  of  the 
risk  involved  in  the  undertaking. 

(March  2,  1906.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Superior  Court  for  Suffolk  County, 
made  during  the  trial  of  an  action  brought 
to   recover  damages  for  personal   injuries. 


Case  Note. — Effect  of  master's  assurance 
as  to  obvious  dangers  of  employment. — If  a 
servant  enters  upon,  or  continues  to,  work 
upon  an  assurance  that  the  service  will  not 
unduly  imperil  his  safety,  the  mere  fact 
(hat  he  had  previously  had  some  apprehen- 
sions as  to  the  possibility  of  danger  will 
not,  as  matter  of  law,  render  him  chargeable 
either  with  an  assumption  of  the  risk  or 
with  contributory  negligence.  In  most 
cases  the  question  has  arisen  with  respect 
to  his  contributory  negligence.  1  I^batt, 
Mast.  &  S.  §  450. 

But,  if  the  servant  knows  and  fully  com- 
prehends the  risk,  he  is  charged  with  an  as- 
sumption of  the  risk  notwithstanding  any 
assurance  that  he  can  do  the  work  safely. 
Id.  §  452. 

The  many  cases  on  this  question  are  dear- 
ly analyzed  and  reviewed  in  a  note  to 
McKee  v.  Tom-telotte,  48  L.R.A.  542.  This 
shows  that  the  cases  are  not  in  full  accord 
with  respect  to  the  effect  of  such  assurance. 
In  some  of  them,  where  the  servant's  knowl- 
edge is  imperfect  and  excusably  so,  he  is  not 
charged  with  assumption  of  the  risks,  as  in 
the  case  of  Nelson  v.  St.  Paul  Plow  Works, 
57  Minn.  43,  58  N.  W.  868. 

The  assurance  given  by  the  master  or  his 
representative,  with  superior  knowledge,  or 
means  of  knowledge,  of  the  situation  and  of 
its  safety,  may  be  relied  upon  by  the  serv- 
ant, unless  the  danger  is  "so  imminent  or 
manifest  as  to  prevent  a  reasonably  pnident 
man  from  risking  it."  District  of  Columbia 
v.  McElligott,  117  U.  S.  633,  29  L.  ed.  949,  0 
Sup.  Ct.  Rep.  884. 

But  where  the  servant  clearly  knows  the 
risks  the  cases  substantially  agree  in  hold- 
ing that  no  assurance  given  him  by  any 
other  person  will  justify  him  in  ignoring  the 
know*n  danger.  They  fully  sustain  the  deci* 
,  sion  in  the  above  case  of  Bubke  v.  Davis. 
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which  resulted  in  a  verdict  in  defendant's 
favor.    Overruled. 

The  lacts  are  stated  in  the  opinion. 

Messrs.  Maurice  M.  Ljmch  and  John  B. 
Moran  for.  plaintiff. 

Messrs.  Romney  Spring  and  Harry  H.  At- 
wood,  for  defendant: 

Such  a  condition  of  the  guard  as  disclosed 
by  the  evidence  in  this  case  did  not  consti- 
tute a  defect. 

Quigley  v.  Thomas  G.  Plant  Co.  105  Mass. 
3G8,  43  N.  E.  205;  Gleason  v.  Smith,  172 
Miiss.  50,  61  X.  E.  400. 

The  risk  of  the  injury  which  the  plaintiff 
sustained  was  assumed  by  her. 

Connolly  v.  Eldrcilgc,  100  Mass.  50d,  36  N. 
E.  409;  Shine  v.  Coi'hoco  Mfg.  Co.  173  Mass. 
558,  54  N.  E.  215;  Gaudet  v.  Stansfield,  182 
Mass.  451,  05  N.  E.  850;  Crowley  v.  Pacific 
Mills,  148  ^lass.  228,  19  N.  E.  344 ;  I'ratt  v. 
Prouty,  163  Mass.  333,  26  N.  E.  1002;  Pat- 
node  V.  Warren  Cotton  Mills,  157  Mass.  283, 
34  Am.  St  Rep.  275,  32  N.  E.  101;  Rich- 
stain  V.  Washington  Mills  Co.'  157  Mass. 
538,  32  N.  E.  908;  Lowcock  v.  Franklin 
Paper  Co.  100  Mass.  313,  47  N.  E.  1000; 
O'Connor  v.  Whittall,  109  Mass.  563.  48  N. 
K.  844 ;  Robinska  v.  Lyman  Mills,  174  ^fass. 
432,  75  Am.  St.  Rep.  304,  64  N.  E.  873; 
Sullivan  v.  Simplex  Electrical  Co.  178  Mass. 
35,  59  N.  E.  645. 

The  assurance  of  Mr.  Spargo  that  there 
was  no  danger  was  not  sufficient  to  relieve 
the  plaintiff  from  the  assumption  of  risk. 

Kenney  v.  Hingham  Cordage  Co.  168  Mass. 
278,  47  N.  E.   117;    Lowcock    v.    Franklin 
Paper  Co.  9upra, 
t- 

Sheldon,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  tort,  brought  under 
Rev.  Laws,  chap.  106,  8  71,  to  recover  dam- 
ages for  injuries  received  by  the  plaintiff 
while  in  the  employ  of  the  defendant,  and 
engaged  in  feeding  sheets  through  a  mangle 
for  the  purpose  of  drying  and  smoothing 
them.  The  action  is  based  on  the  alleged 
negligence  of  the  defendant  in  placing  the 
f^uard  blade  in  front  of  the  rollers  of  the 
mangle  too  high,  so  that  the  plaintiff's  hand 
passed  under  them,  and  was  caught  between 
the  rollers  and  seriously  injured. 

The  plaintiff  was  seventeen  years  old  at 
the  time  of  the  accident.  She  had  been  at 
work  for  the  defendant  about  two  years 
and  a  half,  working  in  the  laundry,  usually 
in  the  ironing  room,  but  not  often  on 
mangles,  and  then  only  at  the  request  of 
Spargo,  the  defendant's  superintendent. 
She  had  worked  12  or  13  times  on  the  man- 
pie  on  which  she  was  injured,  and  a  few 
time  on  other  mangles.  This  mangle  is  an 
ironing  machine,  consisting  of  a  large,  heat- 
ed cylinder  and  several  smaller  rollers.  The 
4L.R.A.(N.S.) 


cylinder  and  the  rollers  revolve  in  opposite 
directions,  so  that  the  articles  to  be  ironed 
are  draMrn  between  the  rollers  and  the  cylin- 
der.    On  the  morning  of  the  accident,  she 
began  some  other  work,  and  Spargo  ordered 
her  to  go  to  work  upon  thin  mangle.  When 
she  showed  reluctance  to  do  so.  he  said  to 
her,  "If  you  don't,  you  can  put  on  your  coat 
and  hat  anl  go  home."    She  then  went  to 
work  on  it  with  one  Jennie  Laugh  ton,  put 
two  roller  towels   and  two  sheets  through 
the  rolls,  and  started  a  third  sheet,  whicli 
was  torn.    Spargo  then  increased  the  speed 
of  the  mangle  so  that  it  ran  at  its  highest 
speed,  being  the  usual  speed  used  in  iron- 
ing sheets.    The  plaintiff  saw  him  do  thi». 
and  understood  it.     There  was  a  guard  on 
the  mangle  about  1    inch   above   the    feed 
board,  and  in  front  of  the  rolls.    This  guard 
had  been  in  the  same  position  every  time 
that  the  plaintiff  had  worked  upon  the  ma- 
chine.   The  distance  between  the  feed  board 
and   the  guard  was  plainly  visible.     This 
guard  consisted  of  two  pieces,  a  circular  rod 
an  inch  or  a  little  less  in  diameter,  and  a 
guard  blade  about  an    inch    wide    and    an 
eighth  of  an  inch  thick.    The  lower  surface 
of  the  guard  blade  was  parallel  to  the  feed 
board,  and  about   an   inch    above   it.     The 
plaintiff  testified  that  she  tried  to  do  the 
best  she  could  with  the  torn  sheet,  but  it 
went  so  fast  that  the  first  thinir  she  knew 
her  hand  was  in  the  mangle.    She  also  t»><5- 
tified  that  Spargo  told  her  the  machine  wa* 
perfectly  safe;  that  every  time  he  told  her 
to  go  up  there,  she  told  him  she  did  not 
want  to  go  because  *she  knew  nothing  about 
it,  and  he  said  it  was  perfectly  safe,  that 
other  girls   had  been  up  there  and  never 
been  hurt;  that  she  was  afraid  to  work  on 
this  mangle,  because  she  waa  afraid  that 
she  would  be  hurt,  that  her  hand  would  be 
caught  between  the  rolls;   that  she  knetr 
that  the  cylinder  and  the  rolls  were  revok- 
ing; that  she  was  afraid  of  the  mangle  be 
cause  she  thought  from  her  prior  experience 
that  her  fingers  might  get  so  far  in  that 
they  might  get  caught,  that  if  her  hand 
went  in  she  could  not  get  it  out;  that  in 
spite  of  what  Spargo  said  she  thought  that 
he  was  not  right,  that  there  was  more  dan- 
ger   than    he    thought.      Jennie    Laughton 
testified  that  the  purpose  of  the  guard  was 
"to  warn  by  touch  of  the  danger  of  the  ma- 
chine if  you  went  beyond  it."    Another  girl 
employed  in  the  laundry  testified  for  the 
plaintiff  that  Spargo  told  all  the  girls  that 
the  guard  would  prevent  their  fingers  from 
going  in  any  further,  but  that  he  also  said 
that  they  should  look  out  for  their  hands. 
Another  of  the  girls  employed  in  the  laun- 
dry said  that  the  guard  was  never  changed; 
that  her  fingers  usually  passed  under  tha 
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«dge  of  the  guard  in  pushing  the  work  un- 
<der;  that  the  folder  could  push  her  fingers 
under  so  that  they  would  touch  the  cylin- 
der, and  this  fact  could  be  seen  by  anyone 
standing  on  the  floor  who  looked  at  it;  that 
it  would  not  absolutely  prevent  the  fingers 
from  going  under.  The  whole  arrangement 
of  the  cylinder  and  rolls  was  visible  from 
the  floor.  At  the  end  of  the  plaintiff's  case 
the  court  ordered  a  verdict  for  the  defend- 
ant, and  the  plaintiff  excepted  to  this  ruling. 
The  plaintiff  concedes  in  argument  that  if 
this  mangle  had  not  been  provided  with  a 
guard  as  above  stated,  she  could  have  no 
remedy,  for  the  reason  that  the  danger  of 
the  operator's  hands  being  dragged  between 
the  rollers  was  an  obvious  danger;  and  it 
was  apparent  that  the  only  way  for  her  to 
jivoid  danger  was  to  keep  her  fingers  and 
bands  away  from  the  rollers.  She  would 
have  assumed  the  risk  of  such  an  accident. 
Gaudet  v.  Stansfield,  182  Mass.  461,  65  N.  E. 
S50;  O'Connor  v.  Whittell,  169  Mass.  563,  48 
N.  E.  844;  Lowcock  v.  Franklin  Paper  Co. 
109  Mass.  313,  47  N.  E.  1000;  Wilson  v. 
MassachusetU  Cotton  Mills,  169  Mass.  67, 
47  N.  E.  506.  But  she  argues  tnat  the  ef- 
fect of  putting  the  guard  upon  this  machine, 
taken  in  connection  with  the  assurances 
made  by  Spargo,  was  to  justify  her  in  be- 
lieving that  it  was  adequate  for  her  protec- 
tion. Stnj^'er  v.  Troy  Laundry  Co.  38  Or. 
480,  63  L.rv.A.  450,  63  Pac.  645,  41  Or.  141, 
143,  68  Pac.  405.  But  in  that  case  there  was 
evidence  that  the  guard  plate  was  improper- 
ly adjusted  at  a  greater  height  above  the 
table  than  it  was  intended  to  be  put,  while 
in  the  case  at  bar  tliere  is  nothing  to  show 
that  it  was  improperly  placed.  Moreover, 
the  plaintiff,  upon  her  own  statement,  was 
fully  aware  of  the  risk  she  ran  in  working 
upon  this  machine,  and  for  thnt  reason  was 
reluctant  to  work  upon  it.  It  is  true  of  her, 
as  it  was  of  the  plaintiff  in  Connolly  v.  Eld- 
redge,  160  Mass.  566,  36  N.  E.  469,  that  the 
presence  of  the  guard,  thouj?h  inadequate 
for  complete  protection,  did  not  convert  the 
mangle  into  a  trap.  She  was  not  misled  by 
any  assurances  of  Spargo.  Lowcock  v. 
Franklin  Paper  Co.  supra:  Konnev  v.  Hing- 
ham  Cordage  Co.  168  Mass.  278,  47*  N.  E.  117. 
She  was  not  ignorant  of  the  proper  method 
of  doing  her  work,  as  in  Manning  v.  Excel- 
sior Laundry  Co.  189  Mass.  231,  76  N.  E. 
254.  And  the  fact  that  she  consented  to 
imdertake  the  work  only  reluctantly,  and 
under  a  threat  of  dismissal  if  she  should 
refuse  to  do  it,  will  not  save  her  from  being 
held  to  have  assumed  all  the  obvious  risks 
of  her  undertaking.  Wesoott  v.  New  York 
A  N.  E.  R.  go.  153  Mass.  400,  27  N.  E.  10; 
Lamson  v,  American  Axe  &  Tool  Co.  177 
Mass.  144,  83  Am.  St.  Rep.  207,  58  N.  E. 
585. 
4L.R.A.(N.S.) 


On  the  whole  case,  we  are  of  opinion  that 
the  plaintiff  had  assumed  the  risk  of  the 
accident  which  happened  to  her,  and  that 
the  verdict  against  her  was  rightly  ordered. 

Exceptions  overruled. 


MICHIGAN  SUPREME  COURT. 
JOHN  DALLAVO,  Plff.  in  Err^ 

V. 

JACOB  SNIDER. 

(—  Mich.  — ,  107  N.  W.  271.) 

Slander — charging  insolvency. 

To  render  actionable  per  ae  a  verbal 
charge  that  a  merchant  is  not  worth  a  dol- 
lar, that  his  property  is  in  his  wife's  name, 
it  must  be  shown  that  the  words  were  ac- 
tually spoken  of  and  concerning  him  in  rela- 
tion to  his  business. 

(April  3,  1906.) 


Case  Note. — Slander;  oral  charge  of  in- 
solvency against  a  merchant. — ^It  may  fairly 
be  doubted  whether  the  weight  of  authority 
sustains  the  proposition  laid  down  in  Dal- 
LAVo  v.  Snideb,  that,  to  make  an  oral  charge 
of  insolvency  actionable  per  ae,  it  must  be 
shown  "that  the  words  were  actually  spo- 
ken of  and  concerning  the  plaintiff  in  .relation 
to  his  business;"  and  an  examination  of  the 
cases  cited  in  the  opinion  tends  to  confirm 
that  doubt. 

The  case  of  Weiss  v.  Whitteraore,  28  Mich. 
3C6,  was  an  action  for  libel.  The  publication 
complained  of  contained  nothing  reflecting 
upon  plaintiff's  solvency.  The  language  was 
suph  that,  had  it  been  spoken,  it  would 
probably  not  have  been  held  actionable 
prr  sc.  and  this  was  what  Judge  Christiancy 
had  in  mind  when  he  made  what  the  court 
above  c-.ills  his  criticism  of  the  exception  to 
the  distinction  between  written  and  spoken 
words.  What  he  did  say  was  that  this  dis- 
tinction should  be  recognized  when  the  ques- 
tion is  of  written  language,  approving  the 
proposition  that  words  not  actionable  per  se 
when  spoken  might  become  so  when  written, 
lie  approached  the  question  from  the  side 
of  libel,  and  not  of  slander,  and  there  is 
nothing  in  his  language  that  can  be  con- 
strued to  throw  any  doubt  upon  the  propo- 
sition that  a  charge  of  insolvencj'  is  action- 
able per  se  no  matter  how  or  where  made. 

Foster  v.  Scripps,  39  Mich.  376,  33  Am. 
Rep.  403,  was  an  action  for  libel  where  the 
sole  question  was  whether  or  not  the  publi- 
cation was  privileged.  There  is  nothing  in 
the  opinion  that  could  in  any  way  be  made 
to  apply  to  an  action  for  slander,  unless  it 
is  Judge  Campbell's  statement  that  "the  au 
thorities  on  the  nonaotionable  character  of 
spoken  words  have  no  necessary  bearing  on 
the  character  of  written  or  printed  libel.'* 

f'rnedky  v.  Soiile.  125  Mich.  192,  84  N.  W. 
63,  was  also  an  action  for  libel,  this  time  by 
an    attorney;     in    which    the    trial    court 
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ERROR  to  the  Circuit  Court  for  Mecosta 
County  to  review  a  judgment  in  defend- 
ant's favor  in  an  action  brought  to  recover 
damages  for  slander.    Aflirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cogger  &  Broomfield,  for  plaintiff 
in  error: 

The  words  used  contained  a  direct  charge 
of  dishonesty,  insolvency,  and  bankruptcy; 
and  such  statements,  made  concerning  a 
merchant  or  tradesman,  are  slanderous  per 
se. 

3  Sutherland,  Damages.  2d  ed.  tl  1213; 
Cooley,  Torts,  2d  ed.  p.  236;  13  Am.  &  Eng. 
Enc.  Law,  pp.  314-355;  Hanoy  Mfg.  Co.  v. 
Perkins,  78  Mich.  0,  43  N.  W.'  1073 :  Oliver 
V.  Perkins,  92  Mich.  319,  52  X.  \V.  609;  Cad- 
well  v.  Corey,  91  Mich.  340,  51  N.  W.  888; 


Beneway  v.  Thorp,  77  Mich.  182,  43  N.  W. 
863;  Newman  v.  Stein,  75  Mich.  402,  13  Am. 
St.  Rep.  447,  42  X.  W.  956:  Henkel  v. 
Schaub.  94  Mich.  544.  54  N.  W.  293;  Derham 
V.  Derham,  123  Mich.  452,  82  N.  W.  218; 
McGee  v.  Baumgartner,  121  Mich.  291,  80 
N.  W.  21;  Smedley  ▼.  Soule,  125  Mich.  198, 
84  N.  W.  63;  Savlan  v.  Aycr,  129  Mich.  545, 
89  N.  W.  359:  Morasse  v.  Brochu,  151  Mass. 
567,  8  L.R.A.  524,  21  Am.  St.  Rep.  474,  25 
N.  E.  74;  Lewis  v.  Hawley,  2  Day,  497.  S 
Am.  Dec.  121;  Xoeninger  v.  Vogt,  88  Mo. 
589;  Jones  v.  Littler,  7  Mees  &  W.  423: 
Phillips  V.  Hoefer,  1  Pa.  St.  62,  44  Am.  Dee. 
Ill:  Drake  v.  Hill,  T.  Raym.   184. 

^Ies.^rA.  McKnight  &  McAllister  and  Jos- 
eph Barton,  for  defendant  in  error: 

The  words  used  by  defendant,  and  relied 


charged  the  jury  that  the  declaration  aver- 
red an  injury  to  plaintiff's  fame  and  charac- 
ter as  an  attorney,  and  that  "the  publica- 
tion complained  of  tends  upon  the  face  of 
it  to  the  injury  of  plaintiff  in  respect  to  his 
profession  and  business.''  The  result  was  a 
judgment  for  the  plaintiff,  which  the  su- 
preme court  reversed  because  of  the  charge, 
since  it  took  a  different  view  of  the  declara- 
tion, holding  that  it  failed  to  allege  any  loss 
to  the  plaintiff  in  his  profession;  and  it  was 
further  stated  that  "the  record  is  barren  of 
any  evidence  tending  to  show  any  such  loss." 

Tryon  v.  Evening  News  Asso.  39  Mich. 
636,  was  also  a  libel  ca^^e;  but  the  publica- 
tion contained  no  imputation  ns  to  plaintiff's 
solvency,  and  is  not  at  all  in  point. 

In  Van  Epfw  v.  Jones.  50  (Ja.  238,  which 
arose  from  the  defendant's  false  nntl  mnli- 
cious  protest  of  a  draft  on  the  plaint itf.  a 
lawyer,  the  court  held  that  it  wa><  iiocc'^sary 
to  alleire  in  the  declaration  that  the  eharjre 
was  made  with  reference  to  tlie  plaintiff's 
profession,  on  the  thct)vv  that  a  mere  accu- 
sation that  a  lawver  does  not  pay  his  debts 
would  not  necessarily  injure  him  as  such. 

In  Oakley  v.  Karrintiton.  1  Johns.  Gis.  130, 
1  Am.  Dec*  107.  the  alleged  slander  was  the 
calling  of  a  justice  of  the  peace  "a  damned 
rogue,"  and  the  court  held  the  words  not 
actionable  per  .sc  because  they  were  not 
spoken  with  reference  to  his  oflicial  charac- 
ter or  conduct. 

Van  Tassel  v.  Capron,  1  Denio.  250.  43  Am, 
Dec.  6(57,  was  al>o  an  action  by  a  justice  of 
the  peace  ior  slander  in  calling  him  "a 
damned  blackleg,"  and  adding  tliat  he  was 
in  a  combination  to  cheat  stran«rers:  and  the 
court  held  that  the  words  were  not  action- 
able per  fie  because  they  contained  no  charge 
against  him  as  a  nia<riHtrate,  and  that  to 
make  them  actionable  they  must  be  spoken 
of.  and  touch,  him  in  his  official  character, 
and  that  it  was  not  enough  that  they  tended 
to  injure  him  in  that  respect. 

In  Cassavoy  v.  Pattison.  93  Aj)p.  Div.  370, 
87  X.  Y.  Supp.  658,  the  words  alleired  to  be 
slanderous  were:  "Be  careful  how  you  deal 
with  that  man  Cassavoy:  he  is  dishonest: 
he  will  do  you  if  he  can."  They  were  held 
not  actionable  per  se;  but  it  must  be  le- 
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membered  that  in  this  case  the  complaint 
contained  no  allegation  that  the  plaintiff 
had  any  occupation,  or  was  engaged  in  any 
business. 

An  extensive  search  has  revealed  but  two 
cases  in  which  the  question  was  squarely 
raised  whether  or  not  words  imputing  in- 
solvency to  a  merchant  or  business  man  are 
actionable  without  proof  of  special  dam- 
ages, if  not  made  in  reference  to  his  busi- 
ness; and  where  it  can  be  said  the  courts 
were  really  in  accord  with  Daixavo  t. 
Skiukr. 

hi  Daken  v.  Shepherd,  22  Md.  399,  it  wa* 
held  that  an  oral  statement  by  the  defeiid- 
ant  that  the  plaintiff  would  never  be  able 
to  pay  for  a  mill  which  had  been  purchased 
from  defendant  to  be  used  by  the  plaintiff, 
a  miller,  in  his  milling  business;  that  de- 
fendant had  extended  the  plaintiff's  time  in 
order  to  give  other  creditors  a  chance  to 
get  their  money;  and  that  they  had  better 
get  their  ni(.ney  out  of  the  plaintiff  as  sood 
as  possible,  as  he,  the  defendant,  was  iroiiig 
to  shut  down  on  the  plaintiff  at  the  expira- 
tion of  the  time;  and  that  the  plainlill's 
other  creditors  would  never  get  their  monej, 
— was  not  a  charge  of  insolvency  against 
the  plaintiff  in  his  business. 

And  in  Redway  v.  (iray,  31  Vt.  292,  it 
was  held  that  an  action  cannot  be  main- 
tained for  words  imputing  insolvency  to  the 
plaintiff,  unless  the  words  were  spoken  of 
him  concerning  his  business,  and  were 
untrue. 

In  an  early  \ew  York  case,  Titus  v.  Fol- 
lett.  2  irill.  318,  it  was  held  that  a  declara- 
ticui  in  slander  was  bad  on  special  demurrer, 
where  it  alleged  that,  in  a  discourse  of  and 
concerning  the  plaintiffs,  and  their  cirrinn- 
stances  in  business,  the  defendant  said  that 
the  plaintiffs  were  down,  but  did  not  eon- 
tain  a  direct  allegation  that  the  words  were 
spoken  of  and  concerning  the  plaintiffs  in 
their  business.  This  decision,  however, 
turned  on  a  mere  question  of  the  old  tedi- 
nical  system  of  pleading,  which  may  now  be 
fairly  regarded  as  obsolete. 

The  confusion  of  the  law  on  this  point 
arises  from  a  failure  to  make  a  clear  dis- 
ti  net  ion    between     charges     of    insolvency 
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upon  by  plaintiff  for  recovery,  are  not  ac- 
tionable per  se, 

Abbott,  Pr.  181;  Pollard  v.  Lyon,  91  U.  S. 
225,  23  L.  ed.  308;  Bishop,  Non-Contract 
Law,  261;  Cooley,  Torts,  196-203;  2  Thomp- 
son, Trials,  2029;  Crone  v.  Angell,  14  Mich. 
340;  Brace  v.  Brink,  33  Mich.  91;  Bell  v. 
Fernald,  71  Mich.  267,  38  N.  W.  910;  Burt 
V,  McBain,  29  Mich.  260;  Fowler  v.  Gilbert, 
38  Mich.  292;  Mains  v.  Whiting,  87  Mich. 
172,  49*  N.  W.  559;  Haney  Mfg.  Co.  v.  Per- 
kins, 78  Mich.  1,  43  N.  W.  1073;  Oliver  v. 
Perkins,  92  Mich.  304,  52  N.  W.  609;  Hen- 
kel  v.  Schaub,  94  Mich.  642,  54  N.  W.  293; 
Beneway  v.  Thorp,  77  Mich.  181,  43  N.  W. 
803;  Ritchie  v.  Stenius,  73  Mich.  663,  41  N. 
W.  687;  Thibault  v.  Sessions,  101  Mich.  279, 
59   N.  W.   624;    Randall   v.   Evening  News 


Asso.  101  Mich.  661,  60  N.  W.  301;  Schultz 
V.  Huebner,  108  Mich.  274,  66  N.  W.  57;. 
Youngs  V.  Adams,  113  Mich.  199,  71  N.  AV.. 
585;  Loranger  v.  Loranger,  116  Mich.  681. 
74  N.  W.  228. 

Blair,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  slander.  The  slander- 
ous publication  relied  upon  is  charged  in  the 
declaration  as  follows,  viz. :  '*Did  on,  to  wit, 
the  1st  day  of  December,  a.  d.  1902,  at  the 
said  village  of  Remus  in  the  county  and 
state  aforesaid,  in  a  certain  discourse  which- 
the  said  defendant  Uien  and  there  had  with 
one  Frank  Simon,  in  the  presence  and  hear- 
ing of  divers  good  and  worthy  persons., 
designedly,   falsely,   and   maliciously   speak 


against  merchants,  manufacturers,  and  busi- 
ness men  in  general,  and  such  charges  as  are 
found  in  the  cases  in  which  the  words  were 
spoken  of  an  officer,  lawyer,  physician,  etc., 
and  where  it  is  universally  held  that,  to 
make  lancnjage  not  slanderous  per  so  action- 
able as  applied  to  the  official  or  professional 
character,  it  must  be  shown  that  the  words 
were  spoken  with  such  reference  to  the  of- 
fice or  profession  of  the  person  attacked  that 
they  directly  tend  to  injure  him  in  respect 
to  it.  It  would  seem,  however,  that  noth- 
ing would  tend  so  surely  to  occasion  direct 
pecuniary  loss  to  a  merchant  or  business 
man  as  a  general  charge  of  insolvency. 
Tho  solvency  of  such  a  person  is  so  closely 
interwoven  with  his  business  and  his  mer- 
cantile character  that  judfros  and  text-book 
writers  have  almost  unanimously  considered 
it  impossible  to  separate  from  the  callinir 
itself  a  general  charge  of  insolvency  made 
concerning  a  business  man  with  no  particu- 
lar reference  to  his  vocation.  Such  general 
charge  must  necessarily  include  the  particu- 
lar one  that  he  is  insolvent  with  respect 
to  his  busine««s.  All  the  cases  that  can  be 
found,  except  those  above  noted,  hold  this 
to  be  the  law;  while  the  text -books  are 
unanimous  thereon.  Xowell.  Defamation, 
102;  Townshend.  Slander  &  Libel,  §  191; 
OdL'ors.  Libel  &  Slander,  7^,  80;  Folkard's 
Stnrkie,  Slander  &  Libel,  5  117. 

In  Davis  v.  Ruff,  Cheves,  L.  17,  34  Am. 
Dec.  .184,  it  was  held  that  words  imputing 
insolvency  to  a  merchant  need  not  be 
averred  or  proved  to  have  been  used  in  ref- 
erence to  the  particular  business  that  the 
merchant  was  engaged  in,  for  *'such  words 
went  not  to  the  particular  business,  but  to 
the  general  mercantile  character  of  the  in- 
dividual." 

In  Lewis  v.  Hawley,  2  Day,  495.  2  Am. 
Dec.  121.  it  was  held  actionable  to  say  of  a 
cattle  drover  that  he  "is  a  bankrupt  and 
unable  to  pay  his  debts."  In  this  case  as 
reported  there  is  nothing  to  show  how  or 
where  the  language  was  used,  except  that  it 
was  spoken,  and  not  written. 

In  a  conversation  concerning  the  plaintiff 
as  a  merchant,  and  in  resrard  to  his  business 
and  a  debt  due  one  of  his  creditors,  to  say 
4t.R.A.fN.S.) 


of  the  latter,  **it  is  hard  for  him  to  lose 
his  debt,"  meaning  that  the  plaintiff  is  in- 
solvent and  unable  to  pay  the  debt,  and  the 
creditor  will  lose  it  because  of  insolvency,  is- 
actionable  per  se.  Mott  v.  Comstock,  7 
Cow.  654. 

Where  defendant,  upon  being  asked  the 
question,  "Were  there  anv  failures  yester- 
day?" replied,  "Not  that  I  know  of,  but  I 
understand  there  is  trouble  with"  the- 
plaintiffs, — the  words  were  held  to  be  spoken, 
of  the  plaintiffs  as  merchants,  and  ac- 
tionable per  se,  Sewall  v.  Catlin,  3  Wend. 
291. 

Where  defendant  refused  to  perform  a 
contract  that  he  had  made  with  the  plain- 
tiff, a  distiller,  for  the  sale  of  grain,  and  in 
repeated  conversations  with  others  stated 
that  he  would  not  part  with  his  grain  as  he 
WMs  afraid  he  would  not  be  paid  for  it,  and 
said  of  the  plaintiff,  "there  is  a  time  when 
men  will  fail  who  must  fail,  and."  the  plain- 
tiff's "time  has  come,"  such  words  were  held 
to  be  actionable  per  se.  Ostrom  v.  Calkins,. 
5  Wend.  263. 

Falsely  to  say  of  a  farmer  that  the  sheriff 
will  come  and  sell  him  out  one  of  these 
days,  and  that,  if  his  creditors  do  not  sue 
him,  the  claims  against  him  will  be  lost,  i» 
actionable  per  /te.  Phillips  v.  Hoefcr,  1  Pa. 
St.  62,  44  Am.  Dec.  111. 

It  has  been  the  well-settled  law  in  Eng- 
land from  the  earliest  times  that  in  actions 
for  slander  words  imputing  insolvency  to  a 
merchant  or  trader  need  not  be  shown  to- 
have  been  spoken  with  express  reference  to 
the  plaintiff's  business.  Odgers,  Libel  & 
Slander,  70.  80,  and  cases  there  cited; 
Folkard's  Starkie,  Slander  &  Libel,  §  117. 

Of  course,  to  impute  bankruptcy  to  one 
not  engaged  in  mercantile  or  manufactur- 
ing pursuits  wouM  not  be  actionable  per  se^ 
and  so  it  has  been  h-1 1  that  to  u^.e  wrrds  im- 
puting to  a  solicitor  insolvency  cannot  be 
construed  as  conveying  an  imputation  con- 
cemino:  his  business  as  a  solicitor.  Dauncev 
V.  Ilolloway  [1001]  2  K.  B.  441. 

As  to  whether  language  charging  one  with 
refusal  to  pav  debt  is  actionable,  see  note 
3  L.R.A.(N:S.)  339. 
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publish,  and  declare  of  and  concerning  the 
said  plaintiff,  in  connection  with  his  said 
trade,  business,  and  einployment,  these 
scandalous,  malicious,  and  defamatory 
words,  to  wit:  *Them  indemnity  bonds 
(meaning  thereby  the  indemnity  bonds  giv- 
«n  by  one  James  R.  Kaley  upon  which  this 
plaintiff  had  become  indemnity  bondsman) 
are  no  good.  He  (meaning  the  said  plain- 
tiff) is  not  worth  a  dollar  (meaning  that 
plaintiff  was  not  collectible  and  was  insol- 
vent). His  property  (moaning  said  plain- 
tiff's property )   is  all  in  his  wife's  name.'  ** 

The  plaintiff  gave  testimony  as  to  his 
business  relations,  which  was  undisputed, 
tending  to  show  that  at  the  time  of  the 
publication  of  the  alleged  slanderous  words 
he  was  the  owner  of  and  operating  a  mill  at 
Wyman,  some  14  miles  from  Remus,  and 
was  buying  and  selling  logs,  lumber,  and 
ties,  and  manufacturing  and  selling  lumber 
and  shingles  and  ties  in  the  country  aroimd 
Remus.  "In  my  mercantile  business  and  in 
buying  and  selling  timber  and  logs,  I  did 
some  business  on  credit.  J  made  some  pur- 
chases without  paying  the  cash  immediately, 
and,  practically.  I  could  deal  more  advan- 
tageously in  that  way.  In  1902,  about  In 
August.  I  bought  a  certain  amount  of  inter- 
est in  the  Mansfield  Mercantile  Company  nt 
Remus.  .  .  .  Ihe  Mansfield  M (Meant ile 
Company  was  a  general  store  handling  dry 
goods,  clothing,  shoes,  groceries,  crockery, 
etc.  That  w^as  a  stock  company,  and  I  put 
$7,000  of  money  in  there.  I  continued  to 
have  that  inte#jst  in  that  business  until 
**ome  time  in  February  or  March,  1903.  I 
was  vice  president  of  the  company."  The 
circumHtancCf*  surrounding'  the"  speaking  of 
the  alleged  slanderous  words  were  substan- 
tially ris  follows:  The  plaintiff's  son-in- 
law,  Kaley,  was  engaged  in  the  saloon  busi- 
ness, and  had  given  to  the  sureties  upon  his 
liquor  bond  an  indemnifying  bond  signed  by 
plaintiff  to  induce  them  to  become  such 
sureties.  One  of  the  sureties  testified  that 
after  lie  signed  the  liquor  bond  he  had  a 
talk  with  defendant  at  the  saloon  of  one 
Theisen.  "Jacob  Snider  says  to  me,  *You 
went  Kaley's  bond?'  I  says,  *Yes,  sir.'  Well, 
Jake  says,  *I  think  you  made  a  great  mis- 
take.* lie  says,  'He  is  not  worth  anything.' 
I  says,  *I  got  Mr.  Dallavo's —  He  gave  me 
his  indemnifying  bond.'  Well,  he  says  'He 
is  not  worth  anything;  he  is  not  worth  a 
dollar;  everything  is  in  his  wife's  name.'  " 
The  other  surety  testified  to  substantially 
the  same  conversation.  There  was  no  proof 
or  claim  of  speeinl  dauiajzcs.  The  defendant 
introduced  no  evidence,  but  rested  at  the 
close  of  plaintiff's  case. 

Plaintiff's  counsel  requested  the  court  to 
charge  the  jury,  among  other  things,  as 
follows:  "In  this  class  of  cases,  slander  ptr 
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«e,  it  is  not  necessary  for  the  plaintiff  to 
show  malice.  Malice  is  a  presumption  of 
law  from  the  publication  of  words  action- 
able per  se,  and  I  charge  you  that  these 
words  are  actionable  per  ae,  and  that  malice 
is  presumed.  Malice  is  a  presumption  of  law 
from  the  false  and  injurious  nature  of  the 
charge.  In  this  case  the  words  are  action- 
able per  se,  and  it  is  not  necessary  in  this 
case  for  the  plaintiff  to  allege  or  prove  any 
actual  damages.  It  is  legally  presumed  that 
damages  result  from  the  utterance  of  such 
words,  and  that  they  cause  injury  aa  a  nat- 
ural and  immediate  consequence."  The  trial 
judge  refused  to  give  either  of  these  re- 
quests, but  instructed  the  jury  that  the 
words  were  not  actionable  per  se,  and  that 
malice  must  be  proved,  upon  the  ground  that 
it  did  not  appear  that  the  words  were  spoken 
of  the  plaintiff,  as  charged  in  the  declara- 
tion, with  reference  to  his  business.  "So  wc 
must  go  further  than  the  words  themselves, 
and  ascertain  as  far  as  we  can  from  the  evi- 
dence what  were  the  surrounding  circum- 
stances that  led  up  to  the  talk,  in  order  to 
determine  what  was  the  spirit  in  which 
these  words  were  used,"  etc. 

The    important   question  in  this   case  is 
whether  the  words  counted  upon  were  slan- 
derous per  8€.    If  the  words  were  slander- 
ous per  8€,  the  charge  of  the  court  was  given 
upon   an   erroneous    theory,   which   affected 
th"  entire  charge.     If  the  words  were  not 
slanderous  per  sr,  the  charge  was  too  favor- 
able to  plaintiff,  since  no  special   damages 
were  proved.    In  determining  whether  words 
are    slanderous    per  se,   a    distinction    has 
generally    been    recognized    between    words 
written     or     printed     and     words     spoken. 
An  exception  to  this  rule  has,  however,  been 
made  in  the  case  of  words  affecting  a  per- 
son in  his  profession  or  business,  and  it  has 
been  held  that  in  such  cases  the  distinction 
does   not  exist.     The  principle  upon  which 
this  exception  rests  was  questioned  by  Mr. 
Justice  Christiancy  in  Weiss  v.  Whitteniore, 
28  Mich.  306.  and  we  are  satisfiel  that  it  is 
imsound.     See    Foster  v.  Scripps,   .30  Mich 
370.   33   Am.   Rep.   403;    Tryon   v.   Evening 
News  Asso.  31jf  Mich.  636.     The  law  is  well 
settled  that  it  is  libelous  per  se  to  publish 
of  and  concernin'^  a  merchant  false  state- 
ments touching  him  in  his  business,  and  nat- 
urally tending  to  injure  him  therein.    And 
it  might  well  be  held  that  a  statement  of  a 
merchant's  insolvency,  printed  in  the  public 
press,    even    thouirh    connected    with    some 
mutter  entirely  distinct  from  his  buslnes*. 
was  libelous  per  se,  since  the  inevitable  ten- 
dency must  be,  and  is  intended  to  be,  injuri- 
ous to  him  in  his  business.     But,  whatever 
the  rule  may  be  in  such  a  case,  we  arc  sat- 
isfied that  in  a  case  where  the  charge  is  the 
uttering  of  slanderous  words,  the  allegations 
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of  the  declaration  must  be  sustained  by 
proof  tliat  the  words  were  actually  spoken 
of  and  concerning  the  plaintiff  in  rela- 
tion to  his  business,  in  order  to  make  them 
slanderous  per  se;  and  this  rule,  we  think,  is 
sustained  by  the  weight  of  authority.  Van 
Epps  ▼.  Jones,  60  Ga.  238;  Van  Tassel  v. 
Capron,  1  Denio,  250,  43  Am.  Dec.  667 ;  Oak- 
ley T.  Farrington,  1  Johns.  Cas.  130,  1  Am. 
I>ec.  107 ;  Cassavoy  v.  Pattison,  93  App.  Div. 
370,  87  N.  Y.  Supp.  668;  Smedley  v.  Soule, 
125  Mich.  192,  84  N.  W.  63. 

In  view  of  our  conclusion  that  the  trial 
judge  did  not  err  in  holding  that  the  words 
proved  were  not  slanderous  per  «e,  the  other 
ass^ments  of  errors  become  immateriaL 

The  judgment  is  affirmed. 


GEORGIA  SUPREME  COURT. 

W.  S.  WITHAM,  Plflf.  in  Err.. 

V. 

ATLANTA  JOURNAL. 

(124  Ga.  688,  63  S.  E.  105.) 

Libel— using  one's  name  in  descnbing  corpo- 
ration. 

1.  Although  in  the  headline  over  a 
newspaper  article,  wherein  a  named  bank  is 
stated  to  have  made  an  assignment,  owing 
to  its  failure  to  meet  its  obligations,  the 
surname  of  an  individual  having  no  connec- 
tion with  such  bank  may  be  used  as  an  ad- 
jective descriptive  of  the  bank  named  in  the 
body  of  the  article,  yet,  if  the  publication, 
in  plain  and  unambiguous  terms,  refers  to 
me  Dank,  and  does  not  refer  to  such  indi- 
vidual, or  his  trade,  profession,  or  business, 
except  by  thus  using  his  surname,  the  mean- 
ing of  the  published  words  cannot  be  en- 
larged or  extended  by  innuendo  so  as  to 


Headnotes  by  Fish,  Ch.  J. 


give  him  a  cause  of  action  for  alleged  libel, 
m  the  absence  of  an  allegation  of  special 
damage. 

Same— charge  of  criminal  prosecutions  pend- 
ing. 
2.  To  falsely   publish   of  another  that 
there  are  criminal  cases  pending  against  him 
is  libelous  per  ae, 

(Janu^xy  13,  1906.) 

ERROR  to  the  aty  Court  of  Atlanta  to 
review  a  judgment  in  favor  of  defendant 
in  an  action  brought  to  recover  damages  for 
the  alleged  publication  of  a  libeL    Reversed. 

Statement  by  Fish,  Ch.  J.: 

This  was  an  action  for  libel  brought 
by  W.  S.  Witham  against  the  Atlanta  Jour^ 
naL  After  a  jury  had  been  impaneled,  and 
before  any  evidence  was  introduced,  the  de- 
fendant made  an  oral  motion  to  dismiss  the 
petition,  which  was  sustained,  and  the 
plaintiff  excepted.  The  alleged  libelous  lan- 
guage declared  on  constituted  an  article  in  a 
newspaper  published  by  the  defendant  in 
Atlanta,  and,  including  headlines,  was  as 
follows: 

Witham  Bank  at  Bamesville  Assigns. 
People's    Bank    has    Made    an   Assignment 
Following  Failure  to  Pay  Deposit  Certifi- 
cates. 

(Special  Dispatch  to  The  Journal.) 
Bamesville,  Ga.,  Jan.  6. — The  People's 
Bank  has  made  an  assignment  to  Mr.  E. 
Rumble  and  A.  A.  Murphy,  following  its 
failure  to  meet  the  certiAcates  which  fell 
due  January  1,  given  on  its  plan  of  reor- 
ganization in  January,  1902.  The  records 
show  that  the  assignment  was  filed  with  the 
cle-k  of  Pike  superior  court  at  Zebulon, 
Saturday,  January  3,  1003,  at  11:30  o'clock 
P.  ]£.    After  all  efforts  had  failed  Saturday 


Case  Note. — ^Libel  and  slander;  written 
charge  with  reference  to  plaintiff's  business. 
— ^Witham  v.  Atlanta  Journal  goes  even 
farther  than  Dallavo  t.  Snider,  ante,  973  in 
that  it  holds  a  written  charge  of  insolvency 
published  in  a  newspaper  not  libelous 
per  se,  because  not  made  in  reference  to  the 
plaintiff's  business.  It  seems  plain  that 
there  are  in  the  publication  set  out  above 
some,  at  least,  of  the  elements  necessary  to 
make  it  libelous  per  se.  There  is  no  ques- 
tion as  to  the  identification  of  the  plaintiff; 
nor  can  there  be  any  reasonable  doubt  that 
the  natural  tendency  of  the  language  used 
would  he  to  destroy  the  public  confidence  in 
the  plaintiff *s  banks,  and  to  caune  intending 
patrons  to  refrain  from  doing  business  with 
nim,  thereby  occasioning  him  great  pecun- 
iary loss.  But  the  court  is  emphatic  in  say- 
ing that  the  language  used  contained  no 
charge  against  the  plaintiff  in  reference  to 
hia  business,  and  for  that  reason  holds  that 
he  cannot  recover  without  alleging  and  prov- 
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ing  special  damages.  .For  a  discussion  of 
this  principle  as  applied  to  oral  charges  of 
insolvency,  see  Dallavo  v.  Snider,  anio,  973, 
and  the  case  note  appended  thereto.  If  its 
application  to  cases  of  slander  is  against 
the  weight  of  authority,  o  fortiori  it  must 
be  further  removed  from  being  a  well-estab- 
lished rule  of  law  when  it  is  sought  to  apply 
it  to  cases  of  libel.  Not  one  opinion  can  be 
found  in  the  books,  that  holds  a  written 
charge  of  insolvency  not  libelous  per  se, 
even  though  not  made  with  reference  to  the 
plaintiff's  business.  See  McKenzie  v.  Den- 
ver Times  Pub.  Co.  3  Colo.  App.  554,  34  Pac. 
577;  Newell  v.  How,  31  Minn,  235,  17  N.  W. 
383*;  Mitchell  v.  Bradstreet  Co.  116  Mo.  226, 
20  L.R.A.  138,  38  Am.  St.  Rep.  692,  22  S.  VV. 
358,  724;  Hermann  v.  Bradstreet  Co.  19  Ma 
App.  227;  Boe  Pub.  Co.  v.  World  Pub.  Co. 
59  Neb.  713,  82  N.  W.  28;  Mclntvre  v.  Wein- 
ert,  195  Pa.  52,  45  Atl.  006;  Shepheard  v. 
Whitaker,  L.  R.  10  C.  P.  502,  32  L.  T.  N.  S. 
402. 
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to  secure  money  with  which  to  pay  the 
bank's  obligations,  as  per  promise  of  its  re- 
organizers,  the  assignment  was  decided  upon 
by  the  bank  officials  after  a  consultation 
with  some  of  the  creditors.  It  is  understood 
that  the  assignment  is  satisfactory  to  the 
holders  of  the  certificates.  While  everybody 
here  regrets  the  new  turn  affairs  have  tak- 
en, there  is  little  excitement  over  it.  Ef- 
forts will  be  made  to  yet  reach  a  settlement 
without  having  any  extensive  litigation,  as 
all  the  parties  at  interest  seem  to  be  satis- 
fied to  have  as  little  litigation  as  possible. 
Judge  Howard  Van  Epps,  of  Atlanta,  and 
Col.  R.  L.  Berner,  of  Forsythe,  were  in  the 
city  to-day  representing  W.  S.  Witham,  and 
it  is  understood  that  a  proposition  has  been 
made  looking  to  a  settlement  of  the  civil 
[and]  criminal  cases  pending  against  With- 
am, growing  out  of  his  connection  with  the 
old  Bamesville  Savings  Bank. 

It  was  alleged  that  all  of  this  publication 
was  false,  malicious,  and  libelous,  and  that 
it  was  "of  and  concerning  petitioner."  It 
was  further  alleged  that  at  the  time  of  the 
publication  in  question  the  plaintiff,  With- 
am, was  president  of  19  banks  located 
throughout  the  state  of  Georgia,  and  finan- 
cial agent  of  11  other  such  banks;  that  all  of 
these  banks  were  oommonly  known  as 
*'Witham  banks,"  and  that  no  other  Witham 
in  Georgia  is  connected  in  the  public  mind 
with  the  term  "Witham  bank."  The  publi- 
cation complained  of  meant,  and  intended 
the  public  to  understand,  that  the  People's 
Bank  therein  referred  to  was  a  "Witham 
bank,"  and  that  this  one  of  the  Witham 
banks  had  made  an  assignment  on  account 
of  its  failure  to  meet  tne  demands  of  holders 
of  certificates  of  deposit,  when  as  a  matter 
of  fact  plaintiff  had  no  connection  whatever 
with  the  People's  Bank,  owned  i}0  stock  in 
it,  held  no  office  in  it,  and  had  no  interest  in 
its  success  or  failure ;  and  the  charge  in  the 
newspaper  article  tnat  it  was  a  "Witham 
bank"  was  reekle.ssl^  false,  malicious,  and 
libelous,  and,  owing  to  the  large  circulation 
of  the  newspaper,  has  worked  irreparable 
damage  to  the  plaintiff,  "subtle  and  intangi- 
ble in  its  nature,  and  not  capable  'of  accu- 
rate itemization,  or  of  special  proof."  Plain- 
tiff is  connected,  either  as  president  or  finan- 
cial agent,  or  both,  with  30  Imnks  doing 
business  in  Georgia,  all  of  which  are  known 
by  the  public  and  commonly  designated  as 
"Witham  banks,"  and,  by  reason  of  his  fi- 
nancial connection  with  banks  in  New  York 
and  other  money  centers,  he  is  enabled  freely 
to  command  the  necessary  funds  for  the  use 
and  protection  of  his  banks,  all  of  which  are 
upon  a  solid  foundation  and  being  success- 
fully operated,  "save  that  their  confidence 
in  petitioner  will  necessarily  be  impaired 
4L.R.A.(N.S.) 


and  the  public  favor  withdrawn  from  him 
by  reason  of  said  publication."  Such  a  pub- 
lication, in  a  newspaper  of  such  extensive 
circulation  as  the  one  published  by  the  de- 
fendant, "naturally  and  inevitably  tends  to 
shake  public  and  general  confidence  in  the 
system  of  banks  operated  and  controlled  by 
petitioner  in  the  state  of  Georgia,  or  with 
which  his  name  is  connected,  and  to  deter 
depositors  from  depositing  in  any  one  ot 
the  Witham  banks,  or  to  cause  them  to 
withdraw  their  deposits  already  made,  and 
to  create  suspicion  and  distrust  in  the  minds 
of  creditors,  such  as  to  incline  them  to  pre- 
cipitate and  press  their  claims,"  and,  by 
reason  of  petitioner's  financial  connection 
and  business  employment,  "the  publication 
by  the  defendant  of  the  false  and  malicious 
article  aforesaid  tends  naturally  and  inevi- 
tably to  impair  his  credit,  impair  or  destroy 
the  public  confidence  in  him,  and  in  part,  at 
least,  to  injuriously  affect  and  destroy  his 
ability  to  retain  his  present  employment,  or 
to  receive  remunerative  compensation  for 
his  labor  in  the  future,  to  petitioner's  gen- 
eral damage  in  the  sum  of  $50,000." 

Mr.  Howard  Van  Epps,  for  plaintiff  ia 
error: 

The  article  alleged  to  be  libelous  was  ac- 
tionable as  being  falsely  and  maliciously  ut- 
tered and  published,  and  as  naturally  tend- 
ing to  shake  public  confidence  in  Witham, 
injure  his  existing  business,  and  impair  his 
capacity  to  conduct  successfully  similar  bus- 
iness enterprises  in  the  future. 

Beazley  v.  Reid,  68  Ga.  380;  Holmes  v. 
Clisby,  118  Ga.  820,  46  S.  E.  684;  Colvard  v. 
Black,  110  Ga.  647,  36  S.  E.  80;  Shepheard 
v.  Whitaker,  L.  R.  10  C.  P.  602,  32  L.  T.  N. 
S.  402. 

A  libel  on  the  plaintiff  in  the  way  of  his 
trade,  office,  or  business,  is  actionable, 
whether  any  special  damages  are  shown  to 
have  flowed  therefrom  or  not. 

Harman  v.  Delany,  2  Strange,  898,  1  Bar- 
nard. K.  B.  289,  438,  Fitzg.  121. 

Messrs.  Rosser  &  Brandon  for  defendant 
in  error. 

Fish,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

We  think  it  clear  from  the  language  of 
the  publication  that,  with  the  exception  of 
the  concluding  sentence  thereof,  no  state- 
ment of  fact  tlierein  was  made  of  and  con- 
cerning the  plaintiff  as  an  individual,  and 
that  it  contained  no  charge  on  the  pbintiff 
in  reference  to  his  business  or  trade.  The 
use  of  the  plaintiff's  surname  as  an  adjec- 
tive descriptive  of  the  particular  bank  which 
was  alleged  to  have  assigned  was  merely 
incidental  to  the  charge  made  in  the  article 
against  the  bank.  It  was  not  charged  that 
the  plaintiff  had  assigned,  which  might  have 
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amounted  to  a  libel,  if  he  had  been  engaged 
in  business  as  a  private  banker  or  otherwise, 
where  his  success  was  dependent  upon  his 
financial  credit     Nor  was  it  alleged  that 
the  plaintiffs  bank  had  assigned,  which,  if 
he  had  owned  and  operated  a  bank,  might 
be  construed  to  be  a  charge  on  him  in  refer- 
ence  to   his   trade  or  business.     But   the 
charge  was  that  "Witham  bank  at  Barnes- 
ville  assigns"  and  there  is  nothing  in  the 
petition  which  shows  that  Witham  owned 
any  bank  at  Barnesville,  or  even  elsewhere. 
The  effect  of  the  allegations  in  the  plaintiff's 
petition  is  that,  as  he  was  connected,,  either 
as   president  or   financial    agent,    with    30 
banks  in  this  state,  the  use  in  a  newspaper 
publication  of  his  surname  to  describe  the 
Barnesville  bank  alleged  therein  to  have  as- 
signed was  a  charge  on  him  in  reference  to 
hia  business^  which  naturally  tended  to  im- 
pair his  credit  and  destroy  public  confidence 
in  him  as  a  business  man.     Granting,  as  the 
innuendo  alleges,  that  the  publication  meant 
that  a  bank  at  Barnesville,  of  which  the 
plaintiff  was  either  president  or  financial 
agent,  had  failed,  still  it  seems  to  us  clear 
that    the    charge    in    the    publication    was 
against  the  bank,  and  not  against  the  plain- 
tiff, either  personally  or  in  reference  to  his 
business.    We  apprehend  that,  if  the  plain- 
tiff    had     been     president     of     this     very 
hank,     and     the     allegation     as     to     its 
having    made    an     assignment     had    been 
untrue,   the   right  of   action    for   the   libel 
would   have  been  in   the   corporation,   and 
not   in  the   plaintiff.     The   libel   would  be 
on  the  corporation,  and  not  on  its  president. 
There  would  be  no  charge  on  the  person  who 
happened  to  be  president  of  the  bank,  in  ref- 
erence to  his  trade,  office,  profcHsion,  or  bus- 
iness.   How,  then,  can  the  mere  written  In- 
timation that  the  plaintiff  was  president,  fi- 
nancial agent,  or  otherwise  closely  connected 
with  a  bank  alleged  to  have  failed,  amount 
to  a  charge  on  him  in  reference  to  his  trade 
or  business?     Suppose  that  the  charge  had 
been  that  "the  People's  Bank  at  Barnesville, 
of  which  W.  S.  Witham   is   president,"  or 
"the  People's  Bank  at  Barnesville,  of  which 
W.  S.  Witham  is  financial   agent,  has  as- 
signed," would  Witham   have  had  a  cause 
of  action  based  upon  the  falsity  of  the  stat«- 
ment  that   he   was   president,   or   financial 
agent,  of  this  bank,  unless  he  had  suffered 
special  damage  by  reason  of  the  publication? 
We  think  not.    Word«,  to  be  actionable,  per 
se,  as  tending  to  injure  the  plaintiff  in  his 
trade,  profession,  or  business,  must  contain 
a  charge  made  on  him  in  reference  to  such 
trade,   profession,   or  business.     Civil   Code 
1895,  §  .%37;  Van  Epps  v.  Jones,  50  Ga.  240. 
The  language  which  we  are  now  discussing 
contains  no  charge  made  on  Witham  of  any 
character  whatever.     For  these  reasons,  we 
4L.R.A.(N.S.) 


do  not  think  that  the  plaintiff  had  any 
cause  of  action  upon  that  portion  of  the 
newspaper  article  in  reference  to  the  alleged 
assignment  of  the  People's  Bank  at  Barnes- 
ville. While  it  is  alleged  in  the  petition 
that  the  defendant  ''falsely  and  maliciously 
did  publish  of  and  concerning  petitioner" 
the  language  in  question,  yet,  as  the  demur- 
rer only  admitted  what  was  well  pleaded, 
and  this  allegation  is  not  well  pleaded  in 
reference  to  this  portion  of  the  publication, 
which  is  not  legitimately  susceptible  to  this 
construction,  such  allegation  is  not  aided  by 
the  demurrer. 

2.  But  while  the  petition  fails  to  show 
that  the  portion  of  the  newspaf>er  article  in 
reference  to  the  assignment  of  the  People's 
Bank  at  Barnesville  contains  a  libelous 
charge  on  the  plaintiff  in  reference  to  his 
trade,  profession,  or  business,  it  does  show 
that  the  statement  in  reference  to  the  plain- 
tiff, with  which  the  publication  concludes,  if 
false,  as  the  petition  alleges,  is  libelous  per 
ae,  as  it  in  effect  charges  that  there  arc 
''criminal  cases  pending  against  Witham,. 
growing  out  of  his  connection  with  the  old 
Barnesville  Savings  Bank."  This  is  equiva- 
lent to  imputing  to  the  plaintiff  crimes  pun- 
ishable by  law,  and  under  our  Code  such  an 
imputation,  if  false,  is  actionable  per  se. 
Civil  Code  1895,  §  3837.  It  matters  not  that 
the  article  failed  to  mention  what  particular 
crimes  were  charged  against  the  plaintiff  in 
the  criminal  oases  alleged  to  be  pendin<r 
against  him.  The  charge  that  there  were 
"criminal  cases  pending  against  Witham, 
growing  out  of  his  connection  with 
the  old  Barnesville  Savings  Bank,"  neces- 
sarily implied  that  there  were  crimes 
charged  against  him  which  were  punishable 
by  law.  "To  render  words  actionable  per 
se,  it  is  not  necessary  that  they  should  in 
express  terms  charge  another  with  a  crime 
punishable  by  law.  It  is  sufficient,  if  they 
impute  a  crime.  .  .  .  that  the  heareiR 
understand  [that  this  is]  what  is  meant." 
Lewis  V.  Hudson,  44  6a.  568.  Besides,  this 
is  an  action  for  libel,  which,  according  to  the 
definition  given  by  our  Code,  "is  a  false  and 
malicious  defamation  of  another,  expressed 
in  print,  or  writing,  or  pictures,  or  signs, 
tending  to  injure  the  reputation  of  an  indi- 
vidual, and  exposing  him  to  public  hatred, 
contempt,  or  ridicule."  Civil  Code  1895,  if 
3832.  "A  publication  coming  within  this 
definition  is  actionable  without  an  aver> 
ment  of  special  damage."  Holmes  v.  Clisb\  . 
118  Ga.  820,  822,  45  S.  E.  684.  It  is  deariv 
apparent  from  the  language  now  under  con- 
sideration that  the  statement  therein  con- 
tained tended  to  injure  the  reputation  of 
the  plaintiff,  and  to  expose  him  to  public 
hatred  or  contempt;   and  it  was  therefore 
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actionable  without  any  allegation  of  special 
•lamage  arising  therefrom. 

Counsel  for  the  defendant  in  error  state, 
in  their  brief,  that  this  last  paragraph  of 
the  publication  "is  not  claimed  by  petitioner 
to  be  libelous/'  and  that  he  ''bases  his  entire 
cause  of  action  on  the  fact  that  the  People's 
Bank  of  Bamesville  was  also  designated  as 
the  'Witham  bank.' "  While  it  is  true  that 
the  alignment  of  counsel  for  the  plaintiff  in 
error  in  this  court  has  been  directed  to  es- 
tablishing the  proposition  that  the  plaintiff 
had  a  cause  of  action  for  the  publication  of 
the  portion  of  the  article  in  reference  to  the 
assignment  of  the  People's  Bank,  and  noth- 
ing has  been  directly  said  by  him  as  to  a 
cause  of  action  arising  merely  from  the  last 
paragraph  of  the  publication,  yet,  as  the 
whole  of  the  article  is  alleged  to  be  libelous, 
and  this  portion  thereof  is  Teferred  to  by 
counsel  for  plaintiff  in  his  brief,  we  cannot 
say  that  the  plaintiff  has  admitted  that  he 
does  not  rely  for  a  recovery  upon  the  lan- 
guage of  this  paragraph.  We  have,  there- 
fore, felt  bound  to  deal  with  it  in  deciding 
the  question  raised  by  the  demurrer.  It  fol- 
lows that  the  petition  was  not,  as  a  whoie, 
subject  to  a  general  demurrer,  and  that  the 
court  erred  in  sustaining  tba  motion  to  dis- 
miss it. 

Judgment  reversed. 
I 

All  the  Justices  concur  except  Be^  J., 
not  presiding. 


OHIO  SUPREME  COXTSX. 

GEORGE     NONAMAKER    et    al., 
Plffs.  in  Err., 

V. 

JACOB  J.  AMOS  et  al, 

(73  Ohio  St.  163,  76  N.  E.  949.) 

Parol  modiiicatioii  of  oil  lease— statute  of 
frauds. 

Where  an  oil  lease  provides  that,  in 
consideration  of  the  grant  tnereiii  made,  the 
lessees  will  yield  and  pay  to  the  lessor  as 
royalty  a  certain  share  of  "the  oil  produced 

Headnote  by  the  Court. 


and  saved  from  the  premises,"  the  parties  to 
the  lease  may  subsequently,  for  a  considera- 
tion, increase  or  decrease  the  royalty  by 
parol  agreement,  and  such  agreement  is  not 
within  the  statute  of  frauds. 

(December  22,  1905.) 

ERROR  to  the  Circuit  Court  for  Wood 
County  to  review  a  judgment  affirming 
a  judgment  of  the  Court  of  Common  Pless 
in  plaintiffs'  favor  in  an  action  brought  to 
enforce  a  contract  for  royalties  under  an  oil 
lease.    Reversed. 

Statement  by  Price,  J.: 

On  the  19th  day  of  December,  1903,  the 
defendant  in  error,  Jacob  J.  Amos,  com- 
menced an  action  in  the  court  of  common 
pleas  against  the  plaintiffs  in  error  and  the 
Buckeye  Pipe  Line  Company  to  enforce  spe- 
cific performance  of  the  conditions  of  an  oil 
lease,  and  for  an  accounting  for  his  share 
of  all  the  oil  produced  under  said  lease.  He 
avers  in  his  petition  that  the  plaintiffs  in 
error,  George  Nonamaker,  Peter  Finkler,  and 
Henr^'  C.  Bacon,  are  jointly  interested  in  the 
work  of  operating  for  and  producing  oil  from 
his  lands  in  Wood  county,  under  a  written 
lease  between  them,  dated  October  11,  1902. 
which  contained  the  provision  that  "for  the 
consideration  of  one  dollar  and  other  valua- 
ble considerations  the  lessor  demised  and 
granted  to  the  said  lessees  the  said  sixty 
acres  of  land  for  the  purpose  and  with  the 
exclusive  right  of  operating  thereon  for  gas 
and  oil,  upon  the  express  conditions  that  the 
said  named  defendants  [lessees]  should  yield 
and  pay  to  the  lessor,  plaintiff  herein,  the 
one-sixth  part  of  all  the  oil  produced  and 
saved  from  the  premises,  delivered  free  of  ex- 
pense into  the  tanks  or  pipe  line  to  the 
credit  of  plaintiff.  ..."  It  is  fur- 
ther alleged  that,  in  pursuance  of  the  terms 
of  the  lease,  the  lessees  proceeded  to  operate 
and  have  completed  six  wells,  and  since  on 
or  about  December,  1902,  have  been  con- 
tinuously operating  under  said  lease;  that 
the  Buckeye  Pipe  Line  Company  connected 
its  lines  with  the  oil  tanks  on  the  leasehold 
under  an  arrangement  with  the  lessees,  and 
that  it  has  taken  into  its  lines  all  the  oil 


Case  Note. — Parol  modification  of  an  orig- 
inal contract  required  to  be  in  writing. — It 
nmy  be  stated  as  a  general  rule  that  con- 
tracts required  by  the  statute  of  frauds  to 
be  in  writing  cannot  be  modified  by  parol. 
This  peneral  rule  is  illustrated  by  many 
i-nsos  involving  that  clause  of  the  statute 
of  frauds  which  requires  a  contract  con- 
'•crning  an  interest  in  lands  to  be  in  writ- 
ing; as  whore  there  was  a  modification  of 
the  consideration, — He!slev  v.  Swanstrom, 
40  Minn.  IfMJ,  41  N.  W.  1029:  WiNon  v. 
Heam,  12  Ky.  L.  Rep.  307,  14  R.  W.  362;  or 
•'n  extension  of  time  within  which  the  con- 
^.A.(X.S.) 


tract  was  to  be  performed,  as  in  Heth  v. 
Wooldridge.  8  Rand.  (Va.)  605,  18  Am.  Dec. 
751,  v'here  there  was  a  contract  by  which 
the  vendee  of  land  was  to  pay  an  additional 
sum  for  the  land  if  coal  was  found  upon  it 
within  a  certain  time,  and  by  parol  that 
time  was  extended;  or  where  there  was  an 
option  for  the  purchase  of  land,  and  the 
time  had  been  extended  by  parol, — MeCona- 
thy  V.  Lanham,  116  Ky.  735.  76  S.  W.  53.5: 
Atlee  V.  Bartholomew,  69  Wis.  43,  5  Am.  St. 
Rep.  103,  33  N.  W.  110:  or  where  time  h<n\ 
been  extended  within  which  lumber  wns  to 
be  cut   upon  land, — Piatt  v.   Butcher.  112 
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produced  from  his  lands  without  any  author- 
ity from  him  to  so  do;  that  plaintiff  had 
signed  and  tendered  to  the  pipe  line  company 
a  division  order,  giving  him  the  one  sixth  of 
said  oil  and  the  lessees  five  sixths,  and  re- 
quested it  to  sign  the  same,  and  that  it  re- 
fused ;  that  he  signed  and  presentei^  a  simi- 
lar division  order  to  the  lessees  and  re- 
quested them  to  sign  the  same,  and  that  they 
refused,  and  that  by  their  conduct  and  the 
conduct  of  the  pipe  line  company,  he  has 
been  and  is  being  deprived  of  his  one  sixth  of 
the  oil.  The  prayer  of  the  petition  is  for  a 
decree  of  specific  performance,  and  that  the 
pipe  line  company  account  for  the  oil  taken 
from  said  premises,  and  that  plaintiff  have 
judgment  for  the  amount  found  due  him  and 
for  general  relief. 


The  answer  of  the  lessees,  plaintiffs  in 
error,  admits  the  terms  of  the  lease  as 
stated  by  the  lessor,  but  further  avers  "that, 
upon  the  completing  and  testing  the  first 
well  on  said  premises,  they  became  convinced 
that  the  amount  of  oil  which  could  be  pro- 
duced from  said  well,  or  from  any  well  or 
wells  on  said  lands,  would  be  so  small  that 
said  premises  could  not  be  profitably  oper- 
ated for  oil  at  a  royalty  of  one  sixth;  that 
thereupon  they  so  informed  the  plaintiff,  and 
stated  that  they  would  at  once  surrender 
their  rights  under  said  instrument  and  aban- 
don the  premises,  unless  he  would  reduce  the 
royalty  prescribed  in  said  instrument  from 
one  sixth  to  one  eighth,  and  that  they  would 
have  immediately  abandoned;  but  that  the 
plaintiff  made  and  entered  into  the  following 


Cal.  634,  44  Pac.  1060;  or  where  the  time 
was  extended  within  which  certain  building 
improvements  were  to  be  made, — Clark  v. 
Guest,  54  Ohio  St.  298,  43  N.  E.  862.  And 
the  same  rule  nas  been  applied  where  there 
was  an  attempt  to  modify  a  contract  with 
respect  to  the  quantity  or  quality  of  the 
land  embraced  therein,  as  in  Wigginton  v. 
Ewell,  10  Ky.  L.  Rep.  383,  9  S.  W.  286, 
wJierc  a  different  tract  of  land  than  that 
mentioned  in  the  contract  was  substituted 
by  parol;  or  in  Rucker  v.  Han*ington,  62  Mo. 
-Vjiji.  4S1,  where  the  vendor  attempted  to 
suljstitiite  a  less  perfect  title;  or  where 
thc'ie  was  a  change  in  boundaries, — ^Abell  v. 
Mnnson,  18  Mich.  307,  100  Am.  Dec.  165;  or 
where,  in  the  written  contract,  a  survey 
was  to  be  made  by  certain  surveyors,  who 
declined  to  perform  the  work,  and  other 
surveyors  were  substituted, — Dana  v.  Han- 
cock, 30  Vt.  616.  And  the  same  rule  has 
been  applied  where  there  was  an  attempted 
modification  reducing  the  amount  of  bark 
to  be  taken  from  growing  trees, — ^Thomson 
V.  Poor,  57  Hun,  286,  10  N.  Y.  Supp.  697. 
And  in  Hasbrouck  v.  Tappen,  16  Johns.  200, 
it  was  held  that,  regardless  of  a  parol  agree- 
ment extending  the  time  within  which  to 
convey  land,  no  rights  under  the  original 
contract  had  been  waived. 

And  the  same  general  rule  has  been  ap* 
plied  where  there  was  an  attempted  modi- 
fication of  a  contract  not  to  be  performed 
within  a  year,  such  contract  being  required 
to  be  in  writing.  Thus,  in  Hanson  v.  Gun- 
derson,  95  Wis.  613,  70  N.  W.  827,  it  was 
held  that  a  contract  by  a  firm  to  pay  an 
employee  a  fixed  sum  per  year  for  five  years 
could  not  be  chanored  by  parol  so  that  each 
of  the  two  partners  would  pay  one  half 
the  amount. 

And  the  general  rule  is  also  illustrated 
by  numerous  decisions  involving  the  jlause 
or  the  statute  of  frauds  requiring  contracts 
for  the  sale  of  personalty  in  excess  of  a 
certain  amount  to  be  in  writing;  as  where 
file  ?nnonnt  of  goods  has  been  increased  or 
diminished  by  parol, — Sohultz  v.  Bradley, 
57  N.  Y.  646;  or  the  quality  of  the  goods 
has  been  chansred, — Carpenter  v.  Galloway, 
73  Tnd.  418;  Brown  v.  Sanborn,  21  Minn. 
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402;  or  the  time  for  the  completion  of  the 
contract  has  been  extended, — Whittier  v. 
Dana,  10  Allen,  326;  Clark  v.  Fey,  121  N.  Y. 
470,  24  N.  E.  703;  or  where  there  was  a 
parol  change  of  the  consignee  to  whom  goods 
were  to  be  shipped, — ^Kribs  v.  Jones,  44 
Md.  396. 

However,  there  are  some  cases  which  hold 
a  different  rule,  and  their  decisions  seem 
to  be  directly  at  variance  with  the  general 
rule  as  laid  down  by  the  majority  of  de- 
cisions. 

Thus,  in  Steams  v.  Hall,  9  Cush.  31,  it 
was  held  that  certain  evidence  tending  to 
show  that  there  had  been  a  parol  change 
extending  the  time  of  performance  of  a 
written  contract  concerning  the  sale  of  land 
was  admissible  upon  the  ground  that  the 
evidence  in  question  did  not  undertake  to 
regulate  performance  of  the  contract.  The 
court,  in  this  decision,  enters  into  a  dis- 
cussion of  the  statute  of  frauds  in  general, 
and  says  there  is  nothing  in  the  statute 
holding  that  a  written  contract  may  not 
be  varied  by  parol,  but  that  such  modifica- 
tion is  left  to  be  decided  by  the  rules  and 
principles  of  the  law  in  relation  to  the  ad- 
mission of  parol  evidence  to  vary  the  terms 
.of  a  written  contract.  The  decision  is 
based  upon  Cummings  v.  Arnold,  3  Met.  486, 
37  Am.  Dec.  165,  where  there  was  a  written 
contract  for  the  manufacture  of  certain  cloth 
at  a  stipulated  price,  and  thereafter  by  parol 
agreement  the  time  of  shipment  was  modi- 
fied, and  the  court  held  that  the  parol  agree- 
ment was  binding,  although  the  first  agree- 
ment was  required  by  the  statute  of  fraud«) 
to  be  in  writing. 

In  Marsh  v.  Bellew,  45  Wis.  38,  it  was 
held  that  the  waiver  of  payment  at  the 
time  fixed  in  the  contract  for  the  sale  of 
real  estate,  or  the  extension  of  the  time 
fixed  for  such  payment,  is  not  such  a  varia- 
tion of  the  terms  of  the  contract  as  to  pre- 
vent evidence  of  such  change  from  being 
received  in  a  court  of  equity;  and  that 
such  verbal  modification  does  not  fall  with- 
in the  statute. 

And  in  Scheerschmidt  v.  Smith.  74  Minn. 
224.  77  N.  W.  34,  it  was  held  that,  while  a 
written    contract    within    the    statute    of 
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verbal  agreement  with  them,  viz.:  That,  in 
consideration  of  their  continuing  to  operate 
said  premises  for  oil,  the  royalty  should  and 
would  thereafter  be  one  eighth,  instead  of 
one  sixth,  as  prescribed  in  said  instrument, 
and  that  if,  at  the  end  of  thirty  days  after 
the  completion  of  any  well,  the  production  of 
the  land  should  amount  to  an  average  of  5 
barrels  per  day  for  each  well  in  operation, 
the  royalty  should  be  one  sixth,  as  specified 
in  said  instrument,  and,  furthermore,  that 
if,  at  the  end  of  thirty  days  from  the  com- 
pletion of  any  well  on  said  lands,  the  pro- 
duction of  said  lands  should  amount  to  an 
average  of  10  barrels  per  day  for  each  well, 
the  royalty,  in  that  event,  should  be  one 
fourth  of  the  production ;  that,  in  considera- 
tion of  said  agreement,  these  defendants  con- 
tinued in  possession  of  said  lands,  and  at  a 
large  expense  to  themselves  drilled,  com- 
pleted, and  equipped  thereon  five  additional 
wells,  which  with  the  first  well,  they  have 
continuously  operated,  which  tliey  would  not 
have  done  but  for  said  agreement;  that  at 
no  time  at  or  after  thirty  days  from  the  com- 
pletion of  any  of  said  wells  has  the  total 
production  of  said  lands  averaged  more  than 
2  barrels  per  well  per  day."  The  defendants 
then  say  that  they  have  always  been  willing 
to  account  for  the  one-eighth  royalty,  and 
willing  to  sign  a  division  order  to  that  effect. 

To  this  answer  plaintiff  replied,  denying 
all  its  averments.  He  further  alleges  that 
the  claim  made  in  the  answer  is  within  the 
statute  of  frauds,  and  therefore  void. 

Trial  was  had  in  the  court  of  common 
pleas  on  the  issues,  and  the  finding  and  judg- 
ment were  for  the  plaintiff.  The  defendants 
appealed  to  the  circuit  court,  where  the  case 
was  again  tried.  That  court  made  findings 
of  facts  which  support  the  allegations  of  the 
answer  as  to  the  agreement  to  change  the 
royalty  from  one  sixth  to  one  eighth,  but 
held  that  the  agreement,  not  being  in  writ- 


ing, is  within  the  statute  of  frauds,  and 
therefore  void.  The  defendant  in  error  has 
filed  a  cross-petition  in  error,  alleging,  in 
part,  that  the  findings  of  fact  are  not  jiisti- 
fled  by  the  evidence.  These  findings  of  fact 
are  further  noticed  in  the  opinion.  The 
court  made  a  decree  for  the  plaintiff  against 
the  pTaintiffs  in  error,  and  error  is  prose- 
cuted here  to  reverse  it. 

Mr.  James  0.  Troup,  for  plaintiffs  in 
error: 

The  contract  to  reduce  the  royalty  was 
not  within  the  statute  of  fsauds. 

Great  Western  Tump.  Co.  v.  Shafer  (N. 
Y.)  65  N.  E.  1121;  Croke  v.  American  Nat 
Bank,  18  Colo.  App.  3,  70  Pac.  229;  Bobo  v. 
Richmond,  25  Ohio  St.  115;  Negley  ▼.  Jef- 
fers,  26  Ohio  St.  91. 

Messrs.  James  &  Kelly,  for  defendants  in 
error: 

This  is  an  agreement  or  contract  concern- 
ing lands  or  an  interest  in  lands. 

Hirth  V.  Graham,  50  Ohio  St.  57,  19  L.R.A. 
721,  40  Am.  St.  Rep.  641,  33  N.  E.  90;  Dark 
V.  Guest,  64  Ohio  St.  298,  43  N.  E.  862; 
Pease  v.  Gibson,  6  Me.  81 ;  Wait  v.  Baldwin, 
60  Mich.  622,  1  Am.  St.  Rep.  551,  27  N.  W. 
697;  Crawford  v.  Wick,  18  Ohio  St  190,  98 
Am.  Dec.  103;  Armstrong  v.  Eattenhom.  11 
Ohio,  265. 

A  parol  contract  relating  to  real  and  per- 
sonal property,  indivisible,  is  barred  by  the 
statute. 

Shahan  v.  Swan,  48  Ohio  St.  25,  29  Am. 
St.  Rep.  517,  26  N.  E.  222. 

A  contract  which  is  not  to  be  performed 
within  one  year  is  within  the  statute. 

Heaton  v.  Eldridge,  56  Ohio  St.  87,  36 
I..R.A.  817,  60  Am.  St  Rep.  737.  46  N,  E. 
638. 

From  the  very  nature  of  the  verbal  agree- 
ment or  contract,  it  was  impossible  to  per- 
form the  terms  tJiereof  within  one  year. 


fnauds  cnnnot.  «*o  long  as  it  remains  execu- 
tory, be  altered  verbally  so  as  to  bind  the 
parties  as  a  part  of  the  contract,  yet,  evi- 
dence is  admissible  to  prove  an  oral  waiver 
of  performance  according  to  the  terms  of 
the  contract  as  a  ground  of  forfeiture,  as, 
for  example,  by  orally  agreeing  to  extend 
the  time  of  payment. 

In  Hryan  v. 'Hunt,  4  Sneed,  643,  70  Am. 
Deo.  262,  in  a  suit  on  a  written  contract  for 
the  sale  and  delivery  of  merchandise,  it  was 
held  that  it  is  competent  for  the  parties  to 
an  executory  written  contract  not  under 
seal,  at  any  time  before  breach  thereof, 
by  a  s\ibsequent  verbal  agreement  founded 
on  sufficient  consideration,  either  to  waive 
altogether,  or  dissolve,  or  annul,  the  previ- 
ous written  agreement,  or  in  any  manner  to 
add  to,  subtract  from,  or  vary  or  qualify, 
the  stipulations  of  such  agreement,  and  thus 
to  make  a  new  or  different  contract. 

In  Blumenthal  v.  Bloomingdale^  100  N.  Y. 
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658,  3  N.  E.  292,  a  parol  agreement  to  sub- 
stitute another  stairway  and  other  privi- 
leges in  place  of  the  stairway  the  erection 
of  which  was  covenanted  in  a  written  lease 
was  held  good  as  a  new  contract,  inuring  as 
a  tenancy  from  year  to  year. 

In  Stark  v.  WiUon,  3  Bibb,  476,  the  sub- 
stitution by  parol  of  certain  persona  as  ap- 
praisers in  place  of  those  named  in  a  writ- 
ten contract  for  the  sale  of  land  at  a  price 
to  be  fixed  by  the  appraisers  was  held  not 
to  be  within  the  statute  of  frauds;  and  the 
court  decreed  specific  performance.  It  will 
be  noted  that  the  facts  in  the  case  are  very 
similar  to  Dana  v.  Hancock,  30  Vt.  616,  but 
the  ruling  of  the  court  was  different. 

The  right  to  modify  by  parol  an  original 
contract  that  was  in  fact  reduce4  to  writ- 
ing, though  not  required  to  be  so  by  the 
statute  of  frauds,  presents  a  different 
question. 
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Welever  v.  I.  H.  Detwilei  Co.  15  Ohio  C. 
C.  684;  Reinheimer  v.  Carter,  31  Ohio  St. 
579;  Crabil  y.  Marsh,  38  Ohio  St  331;  Arm- 
strong V.  Kattenhorn,  supra;  Flinn  v.  Man- 
ning, 1  Cin.  Sup.  Ct.  Rep.  110;  Lefferson  y. 
Dallas,  20  Ohio  St.  68;  Henry  y.  Henry,  27 
Ohio  St.  121;  Lithgow  y.  Shodc,  39  Ohio 
I-.  J.  39. 

Price,  J.,  deliyered  the  opinion  of  the 
court: 

There  is  no  merit  in  the  cross-petition  in 
error  filed  in  this  proceeding  by  Amos,  the 
defendant  in  error.  It  seems  that  he  was 
not  satisfied  with  the  findings  of  fact  made 
by  the  lower  court;  but  he  did  not  file  a 
motion  for  new  trial  as  a  foundation  for 
a  review  of  such  findings.  Nor  was  the  de- 
fendant in  error  entitled  to  any  relief  in 
damages  against  the  Buckeye  Pipe  Line 
Company  on  account  of  any  facts  appearing 
in  the  record,  and  it  was  not  liable  to  account 
to  him  for  any  oil  which  was  the  subject  of 
controversy  between  the  lessor  and  lessee. 
The  pipe  line  company  took  the  oil  as  a  com- 
mon carrier,  or  bailee,  for  both  parties ;  and, 
when  they  could  not  agree  on  a  division  of 
it,  and  therefore  not  upon  a  division  order 
upon  the  company,  it  was  unable  to  decide 
between  them  on  the  only  question  of  differ- 
ence, and  the  lessor  resorted  to  the  proper 
court  for  its  solution.  This  view  will  be- 
come quite  clear  from  our  further  considera- 
tion of  the  case. 

The  lease  of  October  11,  1902,  granted  to 
the  plaintiffs  in  error  and  their  heirs  and 
assigns,  ''all  the  oil  and  gas  in  and  under 
said  tract  of  land,  and  also  said  tract  of 
land  for  the  purpose  and  with  the  exclusive 
right  of  operating  thereon  for  said  gas  or 
oil,  with  the  right  of  way,  the  right  to  lay 
pipes  over  and  to  use  water  from  said  prem- 
ises; and  also  the  right  to  remove,  at  any 
time,  all  property  placed  thereon  by  the 
lessee."  The  grant  is  for  a  term  of  twenty 
years  from  date  and  as  much  longer  as  oil  or 
gas  is  found  in  paying  quantities  thereon, 
yielding  and  paying  to  the  lessor  "the  one 
sixth  of  the  oil  produced  and  saved  from  the 
premises,  delivered  free  of  expense  into  the 
tanks  or  pipe  line  to  the  lessor's  credit." 
There  is  another  important  clause  in  the 
lease:  "It  is  agreed  further,  that  the  second 
party  (lessees)  shall  have  the  right  at  any 
time  to  surrender  the  lease  to  the  first  party 
for  cancel jiti on,  after  which  all  payments  and 
liabilities  to  accrue  under  and  by  virtue  of 
its  terms  shall  cease  and  determine,  and  the 
lease  shall  become  absolutely  null  and  void." 
The  lessees  proccoded'to  operate  under  this 
lease,  and  drilled  and  equipped  one  oil  well, 
which  the  circuit  court  found  "did  not  pro- 
duce oil  sufficient  to  pay  for  operating  the 
same  at  one-sixth  royalty  as  prescribed  iA 
4L.R.A.rX.S.) 


the  lease.'*  That  court  further  found  that 
the  defendants,  now  plaintiffs  in  error, 
informed  the  plaintiff,  Amos,  that  they 
would  abandon  said  premises  and  surrender 
said  lease,  unless  he  would  agree  to  reduce 
the  royalty  stipulated  therein  from  one  sixth 
to  one  eighth ;  and  they  proposed  that,  if  he 
would  make  that  reduction,  they  would  pro- 
ceed to  further  drill  and  operate  the  lease 
for  oil.  Thereupon  the  lessor  and  lessees  en- 
tered into  a  parol  contract  to  the  effect  that, 
if  the  lessees  would  continue  to  further  drill 
and  operate  said  lands  for  oil,  the  royalty 
should  be  one  eighth,  instead  of  one  sixth,  as 
provided  in  the  lease;  and,  further,  that  if, 
at  the  end  of  thirty  days  from  the  comple- 
tion of  any  well,  the  average  production  of 
said  lands  should  amount  to  5  barrels  per 
day  for  each  well,  the  royalty  to  the  lessor 
should  be  one  sixth;  and,  if  the  production 
at  the  end  of  thirty  days  from  the  comple- 
tion of  any  well  should  amount  to  an 
average  of  10  barrels  per  day  from 
each  well,  the  royalty  to  the  lessor 
should  be  one  fourth  of  the  oil  produced. 
In  consideration  of  this  parol  oontract,  the 
lessees  drilled,  equipped,  and  operated  five 
additional  wells  on  said  lands,  at  an  expense 
to  themselves  of  not  less  than  $6,000.  But 
at  no  time  since  the  completion  of  either  or 
any  of  said  wells  has  the  production  ex- 
ceeded an  average  of  2  barrels  per  day  for 
each  well.  When  it  came  to  signing  a  di- 
vision order  according  to  the  terms  of  the 
parol  contract,  Amos,  the  lessor,  refused, 
and  demanded  one-sixth  royalty  as  stipu- 
lated in  the  written  lease,  and  brought  action 
to  enforce  specific  performance  of  its  terms. 

While  the  circuit  court  found  all  the  above 
facts  to  be  established,  it  held  that  the 
verbal  agreement  so  made  is  within  the  stat- 
ute of  frauds  and  therefore  void.  Is  its 
conclusion  of  law  sound?  That  statute  is 
found  in  §  4199,  Rev.  Stat.  1906,  and  its  pro- 
visions relative  to  the  present  controversy 
may  be  quoted  as  follows :  **No  action  shall 
be  brought  whereby  to  charge  the  defendant 
.  .  .  upon  any  contract  or  sale  of  landH. 
tenements,  or  hereditaments,  or  any  interest 
in,  or  concerning  of  them;  nor  upon  any 
agreement  that  is  not  to  be  performed  with- 
in the  space  of  one  year  from  the  making 
thereof,  unless  the  agreement  upon  which 
such  action  is  brought,  or  some  memoran- 
dum or  note  thereof,  is  in  writing  and 
signed  by  the  party  to  be  charged  therewith, 
or  some  other  person  thereunto  by  him  or 
her  lawfully  authorized." 

It  is  claimed  for  the  lessor,  who  com- 
menced the  action  under  review,  that  ( 1 )  the 
parol  contract  relied  on  relates  to  an  inter- 
est in  or  concerning  land;  and  (2)  that  the 
contract  was  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof. 
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We  cannot  assent  to  either  proposition.  The 
title  ix)  the  land  is  not  involved,  nor  is  any 
interest  or  estate  therein.  The  question 
arises  on  a  lease  supplemented  by  a  parol 
contract  with  reference  to  the  consideration. 
There  is  no  controversy  over  the  extent  of 
the  gnjit,  and  the  parol  contract  does  not 
undertake  to  lessen  or  enlarge  the  estate 
granted.  Touching  the  division  of  the  oil 
when  brought  to  the  surface,  the  written 
lease  stipulates  that  the  lessees  shall  yield 
and  pay  ''to  the  lessor  the  one-sixth  pan;  of 
the  oil  produced  and  saved  from  the  prem- 
ises, delivered  free  of  expense  into  the  tanks 
or  pipe  line  to  the  lessor's  credit.  ..." 
This*  share  is  the  lessor's  compensation  for 
the  lease  and  the  rights  granted  therein. 
The  five  sixths  go  to  the  lessees  by  virtue  of 
the  same  instrument,  because  the  grant  to 
them  was  the  oil  contained  in  the  premises. 
Therefore  the  parol  contract  related  to  per- 
sonal property,  and  not  real  estate,  or  an  in- 
terest in  or  concerning  the  same.  In  Kelley 
V.  Ohio  Oil  Oo.  67  Ohio  St.  317,  39  L.R.A. 
7G5,  63  Am.  St.  Rep.  721,  49  N.  E.  399,  this 
court  held  that  petroleum  oil  is  a  mineral, 
and  while  it  is  in  the  earth  it  forms  part  of 
the  realty;  and,  when  it  reaches  a  well  and 
is  produced  on  the  surface,  it  becomes  per- 
sonal property,  and  belongs  to  the  owner  of 
the  well.  In  the  opinion  by  Burket,  J.  (on 
page  328  of  57  Ohio  St.,  page  708  of  39 
L.R.A.,  page  722  of  63  Am.  St.  Rep.,  and 
page  401  of  49  N.  E.),  it  is  said:  "Petroleum 
oil  is  a  mineral,  and  while  in  the  earth  it  is 
part  of  the  realty,  and  should  it  move  from 
place  to  place  by  percolation,  or  otherwise, 
it  forms  part  of  that  tract  of  land  in  which 
it  tarries  for  the  time  being,  and,  if  it  moves 
to  the  next  adjoining  tract,  it  becomes  part 
and  parcel  of  that  tract;  and  it  forms  part 
of  some  tract,  until  it  reaches  a  well  and  is 
raised  to  the  surface,  and  then  for  the  first 
time  it  becomes  the  subject  of  distinct  own- 
ership separate  from  the  realty,  and  be- 
comes personal  property,  the  property  of  the 
person  into  whose  well  it  came.  ...  It 
is  property  of,  and  belongs  to,  the  person 
who  reaches  it  by  means  of  a  well 
and  severs  it  from  the  realty  and  converts  it 
into  personalty."  The  same  doctrine  is 
again  laid  down  in  Northwestern  Ohio  Nat- 
ural Gas  Co.  V.  Ullery,  68  Ohio  St.  269,  67 
N.  E.  494. 

The  lessees,  by  the  written  instrument, 
agreed  to  drill  and  operate  for  oil,  and  of 
what  they  would  thus  produce  from  the 
wells,  and  thereby  sever  from  the  realty, 
they  were  to  yield  and  pay  to  the  lessor  one 
sixth.  Hence,  when  the  parties  entered  into 
the  parol  contract  as  found  by  the  lower 
court,  they  were  not  contracting  for  an  in- 
terest in  or  concerning  real  estate,  but  for  n 
division  of  personal  property  in  proportions 
4L.R.A.(N.S.) 


different  from  those  named  in  the  written 
lease.  The  royalty  ia  an  incident  to  the 
written  instrument  as  a  means  of  compensa- 
tion to  the  lessor  for  the  grant  and  privileges 
therein  conveyed.  Akin  to  the  foregoing  is 
the  case  of  Long  v.  White,  42  Ohio  St.  59. 
It  is  there  held  that  the  statute  of  frauds 
cannot  defeat  the  recovery  of  the  purchase 
money  on  a  verbal  contract  for  the  sale  of  a 
dwelling  house  then  annexed  to  real  estate, 
but  to  be  severed  from  the  freehold  and  de- 
livered on  rollers,  after  the  same  has  been 
so  severed,  and  which  was  delivered  in  ac- 
cordance with  the  contract.  In  that  case  ihe 
defense  was  that  the  dwelling  house,  when 
the  verbal  contract  for  its  purchase  was 
made,  was  standing  upon  the  premises, 
erected  upon  permanent  walls,  a  solid  and 
strong  foundation  permanently  affixed  to  the 
premises,  and  constituted  a  part  of  the  same. 
The  defense  was  held  bad  and  the  seller  re- 
covered. In  N^ley  v.  Jeffers,  28  Ohio  St. 
90,  91,  it  is  held  that  when  a  deed  to  real 
estate  has  been  executed,  or  title  in  any 
other  way  passed,  subsequent  agreements  be- 
tween vendor  and  vendee,  as  to  the  pecuniary 
liabilities  growing  out  of  the  transaction, 
which  do  not  take  away  or  confer  any  inter- 
est in  the  land,  but  only  determine  the  time 
when  the  purchase  money  becomes  due,  are 
not  alTected  by  the  statute  of  frauds.  It  is 
further  held  that  a  subsequent  contract  be- 
tween the  parties,  by  the  terms  of  which  the 
vendee,  for  a  valuable  consideration  received, 
agreed  to  waive  his  right  to  insist  on  the 
performance  of  conditions  precedent  which 
were  in  writing,  and  take  the  property  sub- 
ject to  encumbrances,  and  pay  the  balance 
due,  is  not  a  contract  within  the  statute  of 
frauds,  and  may  be  proved  by  parol.  See 
also  Blakeney  v.  Goode,  30  Ohio  St.  350. 
In  Shaw  v.  Walbridge,  33  Ohio  St  1,  this 
court  decided  that  where  a  grantor  in  a  deed^ 
absolute  on  its  face,  claimed  that  ijt  was  a 
mortgage,  in  a  proceeding  to  establish  that 
claim,  it  was  competent  for  the  grantee  to 
show  that,  although  originally  a  mortgage, 
the  equity  of  redemption  had  been  released 
by  a  parol  agreement.  Beyond  doubt,  the 
party  released  an  interest  in  real  estate.  We 
think  these  authorities  ample  on  the  first 
proposition.  The  second  contention  is  that 
the  parol  contract  was  not  to  |)e  performed 
within  one  year,  and  for  that  reason  it  is 
within  the  statute  of  frauds.  We  think  this 
position  is  also  untenable.  The  only  time 
fixed  for  performance  is  when  .oil  is  '"pro- 
duced  and  saved,"  and  on  its  face  is  sus- 
oeptible  of  being  performed  within  a  year, 
within  the  legal  signification  of  that  term. 
One  well  had  been  drilled  and  was  in  opera- 
tion when  the  verbal  agreement  was  made. 
The  premises  consisted  of  60  acres,  and  the 
remaining  wells,  five  in  number,  could  be. 
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and  perhaps  were,  drilled  and  put  in  opera- 
tion within  the  year,  and  they  may  all  he- 
come  worthless  and  nonproductive  within 
the  year  after  each  had  been  operated.  The 
rule  is  well  stated  by  Browne  in  his  work 
on  the  Statute  of  Frauds,  S§  274-276.  In 
§  274  it  is  said:  "Suppose  that  the  parties 
make  no  stipulation  as  to  time ;  but  the  per- 
formance of  the  agreement  depends  either 
expressly  or  by  reasonable  implication  upon 
the  happening  of  a  certain  contingency 
which  may  occur  within  the  year.  In  such 
case  it  is  settled  upon  authority,  and  is  rea- 
sonable in  principle,  that  the  statute  should 
not  apply.  The  agreement  may  be  performed 
entirely  within  the  year,  consistently  with 
the  understanding  and  the  rights  of  the  par- 
ties.*' The  author  in  the  following  section 
cites  illustrations  of  his  meaning.  And  in 
I  276  he  adds:  "Cases  where  the  promise 
is  to  continue  to  do  something  until  an  im- 
plied contingency  occur — as,  for  instance,  to 
pay  during  the  promisee's  life,  to  pay  during 
the  life  of  another,  to  work  for  another  dur- 
ing his  life,  to  board  the  promisee  during  his 
life,  to  educate  a  child,  to  support  a  child, 
to  pay  during  coverture — are  not  within  the 
statute,  because  the  contracting  parties  con- 
template that  the  one  whose  life  is  involved 
may  die  within  the  year.  .  .  .  Agree- 
ments to  continue  to  do  something  for  an 
indefinite  period,  which  may  be  terminated 
at  any  time  by  either  pairty,  or  which  may  be 
terminated  by  such  a  change  in  the  circum- 
stances of  the  parties  as  will  make  it  un- 
reasonable or  unnecessary  that  they  should 
be  farther  bound,  the  contingency  of  such 
change  of  circumstances  being  implied  in  the 
nature  of  the  contract,  are  not  within  the 
statute."  It  is  well  to  remember  here  that 
one  of  the  stipulations  in  the  lease  is  that 
the  lessees  might  abandon  and  surrender  the 
lease  at  any  time  and  remove  their  property, 
terminating  all  further  liabilities.  But  we 
will  not  further  pursue  the  discussion  in  the 
text-books. 

This  court  has  spoken  sufficiently  plain  on 
the  subject  in  several  cases.  In  Randall  v. 
Turner,  17  Ohio  St.  262,  it  is  held  that  a 
verbal  agreement  for  the  sale  of  lands  which 
has  been  fully  performed  on  the  part  of  the 
vendor  is  not  rendered  void  by  the  statute 
of  frauds.  In  the  opinion  by  Day,  Ch.  J. 
(on  page  269),  it  is  said:  "The  most  that 
can  be  claimed  is  that  it  [the  contract]  was 
not  likely  to  be  performed  in  a  year ;  but  it 
was  clearly  susceptible  of  performance 
within  that  time.  The  road  [railroad] 
might  have  been  abandoned  within  a  year, 
and  thus  a  reasonable  time  to  wait  for  its 
completion  would  have  expired.  There  was 
surely  nothing  in  the  contract  that  fixed  the 
time  of  performance  beyond  a  year.  It  is 
well  settled  by  the  authorities  upon  this 
4L.R.A.(N.S.) 


point  that  tlie  contract  was  not  within  the 
statute  of  frauds.  .  .  .  Moreover,  the 
suit  being  for  the  purchase  money  of  the 
land,  and  the  contract  having  been  fully 
performed  on  the  part  of  the  vendor,  the 
statute  did  not  apply."  Jones  v.  Pouch,  41 
Ohio  St.  146,  is  a  case  where  there  was  a 
verbal  contract  to  construct  a  section  of  a 
road  within  a  year  and  twenty  days  from 
the  date  of  the  contract.  The  work  oould 
have  been  completed  within  the  year,  and  it 
was  held  that  this  was  not  an  "agreement 
not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof;"  and  an  ac- 
tion thereon  was  not  prohibited  by  the  stat- 
ute of  frauds.  A  very  decisive  case  is  found 
in  Towsley  v.  Moore,  30  Ohio  St.  184,  27  Am. 
Rep.  434.  Miss  Towsley  was  a  minor  about 
eleven  years  old,  and,  with  the  advice  and 
consent  of  her  mother,  agreed  to  work  for 
Moore  in  his  household  and  kitchen  until 
she  arrived  at  the  age  of  eighteen,  for  which 
service  Moore  was  to  board,  clothe,  and  fur- 
nish her  with  schooling,  and  at  the  expira- 
tion of  her  term  of  service  pay  her  what 
such  service  was  reasonably  worth.  She 
rendered  the  service  agreed  upon.  In  her 
action  to  recover,  among  other  defensive 
matter,  Moore  set  up  the  statute  of  frauds 
that  the  contract  oould  not  be  and  was  not 
performed  within  a  year  from  its  date.  This 
was  admitted  by  the  reply,  but  it  averred 
that  she  did  fully  complete  and  perform  the 
same,  and  that  her  services  were  worth  the 
amount  sued  for.  It  was  held  on  the  above 
facts  that,  "although  an  action  cannot  be 
maintained  upon  a  verbal  .contract  not  to  be 
performed  within  one  year,  yet,  when  such 
contract  has  been  fully  performed  by  one 
party,  the  other  having  obtained  its  benefits, 
he  cannot  refuse  to  pay  the  reasonable  value 
thereof."  That  is  a  very  instructive  case  on 
the  one-year  clause  of  the  statute  of  frauds, 
and  the  principles  of  various  decided  cases 
are  well  summed  up  in  the  opinion  on  page 
194  of  30  Ohio  St.,  27  Am.  Rep.  434. 

In  the  light  of  the  authorities,  only  a  few 
of  which  we  have  noted,  how  stands  the  case 
at  bar?  Relying  on  the  integrity  of  the  ver- 
bal agreement  with  their  lessor,  the' plain- 
tiffs in  error  drilled,  equipped,  and  put  in 
operation  five  additional  wells,  at  an  ex- 
pense of  not  less  than  $6,000,  and  tendered 
him  the  eighth  royalty  agreed  upon  as  the 
inducement  to  make  the  large  expenditure. 
Thoy  have  fully  performed  the  contract  on 
their  part,  of  which  performance  lessor  has 
received  the  benefits;  and  can  he  now  repu- 
diate the  contract  as  invalid  and  defeat  the 
rights  of  the  lessees?  He  has  brought  his 
action  in  a  court  of  equity  for  specific  per- 
formance of  the  terms  of  the  original  writ- 
ten lease,  and  the  lessees  plead  the  change 
in  the  royalty  merely.     Courts  of  equity  do 
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not  always  grant  specific  performance  of 
contracts,  and  they  will  not  do  so  where  it 
would  work  manifest  injustice  to  adverse 
parties.  On  the  facts  found  in  this  cast 
there  is  not  a  semblance  of  equity  in  thp 
lessor's  claim,  and  the  circuit  court  should 
have  denied  his  prayer  for  relief. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  rendering  the  proper  judgment 
on  the  facts  found  we  find  for  the  plaintiffs 
in  error,  and  dismiss  the  petition  filed  in 
the  Court  of  Common  Pleas  by  defendant  in 


Davis,    Ch.    J.,    and    Shauck,  Crew«    and 
Spear,  JJ.,  concur. 


WISCONSIN  SUPREME  COURT. 
DAVID  DICKSON  et  al.,  Respts., 

V. 

OSCAR  LOEHR,  Appt., 

and 

CHARLES  W.  PARKER,  Interpleader. 

(126  Wis.  641,  106  N.  W.  793.) 

Land  contract— failure  of  title. 

1.  The  foreclosure  of  a  land  contract 
cannot  be  prevented  by  one  who  has  never 
been  ready  and  willing  to  perform,  on  the 
ground  that  the  vendor  had  no  title  to  a 
small  part  of  the  property  which  he  had 
<»ntracted  to  convey,  where  there  was  noth- 


ing to  show  that  the  vendor  was  not  at  all 
times  ready  and  willing  to  furnish  such 
:itle. 

Mortgage— foreign-— strict  foreclosure. 

2.  One  who  has  conveyed  land  in  a  for- 
eign state  as  collateral  security  for  the  pay- 
ment of  money  under  a  contract  may,  upon 
failure  to  make  payment,  be  required  to 
3onvey  title  to  the  property. 

Same — ^redemption. 

3.  The  time  allowed  by  local  law  for 
redemption  from  mortgage  foreclosare  will 
be  applied  by  analogy  upon  directing  a  con- 
veyance of  land  located  in  another  state, 
which  is  held  as  collateral  security  for  the 
payment  of  money  under  a  contract. 

Land  contract — ^foreclosure — ^redemption  pe- 
riod. 

4.  Ten  days  is  too  short  a  time  to  allow 
for  redemption  from  a  juagment  foreclosiiiff 
a  land  contract,  where  the  amount  involved 
is  large,  and  a  substantial  payment  was 
made  when  the  contract  was  entered  into: 
and  the  vendor  has  remained  in  possession 
of  the  property. 

(Winslow,  J.,  dissents.) 

(January  9,  1906.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Waukesha  County 
in  plaintiffs'  favor  in  an  action  brought  to 
foreclose  a  land  contract.    Reversed. 

Statement  by  Eerwin,  J.: 

This  action  was  commenced  in  the  county 


Case  Note. — Foreclosure  of  mortgage  upon 
land  in  another  state. — Although,  as  shown 
in  the  foregoing  opinion,  a  court  of  one  state 
cannot  proceed  in  rem  againeft  lands  in  an- 
other, the  jurisdiction  of  equity  with  re- 
spect to  the  foreclosure  of  mortgages  upon 
lands  in  another  state  is  not  necessarily 
Umited  to  suits  for  strict  foreclosure,  but 
ixtcnds,  also,  to  suits  where  a  judicial  sale 
ia  necessary  though  the  jurisdiction  in  that 
.»se  must  be  mad^  effective  by  a  decree  op- 
erating in  peraonam,  directing  the  owner  of 
the  equity  of  redemption  to  convey  or  re- 
lease his  title  to  the  purchaser  at  the  sale. 
In  Muller  v.  Dows,  94  U.  S.  444,  24  L.  ed. 
207,  where  such  jurisdiction  was  upheld,  a 
decree  .was  granted  by  a  Federal  court  sit- 
ting in  Iowa,  directing  the  sale  of  the  entire 
property  covered  by  a  mortgage  upon  a  rail- 
road lying  in  part  in  Iowa  and  in  part  in 
Missouri,  and  directed  the  master  to  exe- 
cute a  good  and  sufficient  deed  to  the  pur- 
chaser. So,  in  In  terns  tional  Bridc^e  & 
Tramway  Co.  v.  Holland  Trust  Co.  26  C.  C. 
A.  469,  52  U.  S.  App.  240,  81  Fed.  422,  it  was 
held  that  a  United  States  circuit  court  had 
Jurisdiction  of  a  suit  to  foreclose  a  mort- 
gage upon  a  bridge  located  partly  in  Texas 
and  partly  in  Mexico,  as  to  that' portion  of 
the  bridge  lying  in  Mexico.  The  suit  was 
brought  by  the  trustee  named  in  the  mort- 
gage, and  the  decree  directed  a  sale  by  a 
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master;  and  the  bridge  ciompany,  its  officers 
and  directors,  were  required  to  execute  con- 
veyances good  and  sufficient  under  the  laws 
of  Texas  to  the  purchaser  for  such  of  the 
property  as  was  situated  in  that  state,  and 
good  and  sufficient  conveyances  according 
to  the  law  of  Mexico  for  such  of  the  prop- 
erty as  was  in  Mexico. 

So,  the  following  cases  upheld  the  juris- 
diction of  a  court  of  equity  of  one  state  to 
foreclose  in  this  manner  a  mortgage  upon 
land  in  another.  Mead  v.  New  York,  H.  & 
N.  R.  Co.  45  Conn.  199;  Georgia  Southern  ft 
F.  R.  Co.  V.  Mercantile  Trust  &  D.  Co.  (Mc- 
'  Tigho  y.  Macon  Constr.  Co.)  94  Qa.  306,  32 
L.R.A.  208,  47  Am.  St.  Rep.  153,  21  a  K 
701;  Brown  v.  Chesapeake  &  O.  Canal  Oo. 
73  Md.  567,  Appz.;  Union  Trust  Co.  v.  Ohn- 
sted,  102  N.  Y.  729,  7  N.  E.  822;  Mead  v. 
Brockner,  82  App.  Div.  480,  81  N.  Y.  Supp. 
594;  McElrath  v.  Pittsburg  &  S.  R.  Co.  55 
Pa.  189. 

In  Eaton  &  H.  R.  Co.  v.  Hunt,  20  Ind.  457, 
and  Farmers'  Loan  &  T.  Co.  v.  Bankers'  & 
M.  Teleg.  Co.  44  Hun,  400,  however,  the 
court  seems  to  have  been  of  the  opinion 
that  it  was  impossible  to  make  a  decree  of 
foreclosure  effective  with  respect  to  prop- 
erty beyond  the  jurisdiction,  though  nei- 
ther case  expressly  denies  the  power  to  make 
the  decree  thus  effective  by  the  requisition 
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court  of  Waukeshii  county  against  the  de- 
fendant Loehr  for  the  foreclosure  of  a  land 
contract,  executed  on  the  14th  day  of  June, 
1902,  upon  real  estate  and  personal  property 
situated  in  the  county  of  Waukesha.  The 
venue  of  said  action  was  changed  to  the  cir- 
cuit court  of  Waukesha  county,  where  the 
action  was  tried.  The  purchase  price  of  the 
property  described  in  the  contract  was  $38,- 
000,  in  addition  to  certain  real  estate,  which, 
by  the  terms  of  the  contract,  was  to  be  con- 
veyed by  the  defendant  to  plaintiff  David 
Dickson  as  part  of  the  purchase  price.  The 
$38,000  was,  by  the  terms  of  said  contract, 
to  be  paid,  $2,000  at  the  time  of  the  enseal- 
ing and  delivery  of  the  contract,  $2,000  on 
or  before  January  1,  1003,  $9,000  on  or  be- 
fore June  1,  1904,  and  $25,000  on  or  before 
June  1,  1905,  and  interest  on  said  deferred 
payments  at  6  per  cent;  the  defendant  Loehr 
agreeing  to  pay  a  mortgage  of  $15,000  then 
existing  upon  the  premises,  and  all  taxes 
which  had  been  assessed,  and  such  as  might 
thereafter  be  assessed  on  said  premises,  and 
also  keep  the  buildings  thereon  insured,  and 
deliver  abstracts  of  the  property  conveyed 
by  him  to  the  plaintiff  David  Dickson.  The 
defendant  also  deeded  to  the  plaintiff  David 
Dickson  147  acres  of  land  in  Nebraska  as 
collateral  security  for  the  payment  of  the 
$2,000  falling  due  January  1,  1903.  By  the 
terms  of  said  contract  possession  of  the 
property  was  to  be  retained  by  plaintiffs  un- 
til the  sum  of  $13,000  in  cash  had  been  paid. 


Said  contract  further  provided  that  in 
case  defendant  Loehr  should  fail  to  mak(; 
any  of  the  payments  specified  in  the  con- 
tract, or  keep  any  other  agreement  therein 
provided,  said  contract  should  be  absolutely 
void  thirty  days  after  such  failure,  and  all 
payments  made  by  him  thereon  forfeited. 
Defendant  defaulted  and  plaintiffs  brought 
action  of  strict  foreclosure.  Defendant, 
after  his  demurrer  to  the  complaint  was 
overruled,  answered  admitting  the  contract 
set  Up  in  the  complaint,  and  alleging  that, 
on  or  about  the  1st  day  of  November,  1903. 
for  a  valuable  consideration  the  plaintiffs 
agreed  that  the  time  for  defendant  to  per- 
form should  be  postponed  until  May  15, 
1904.  The  defendant  Charles  Parker  was, 
on  application  to  the  court,  interpleaded ;  he 
claiming  to  be  the  owner  of  the  two  safes,  a 
bookcase,  and  an  oil  painting  included  in 
the  land  contract.  The  case  was  tried  in 
the  circuit  court  of  Waukesha  county  in 
February,  1905,  and  judgment  rendered  in 
favor  of  plaintiffs,  from  which  this  appeal 
was  taken. 

Messrs.  Curtis  &  Mock,  for  appellant: 

The  vendee  may  show  a  partial  or  total 
failure  of  consideration. 

Akerly  v.  Vilas,  15  Wis.  402. 

The  court  should  fix  a  reasonable  time  in 
which  to  redeem. 

Baker  v.  Beach,  16  Wis.  99;  Buswell  v. 
Peterson,  41  Wis.  82.  • 

Mr.  J.  E.  Wildiah  for  respondents. 


of  a  conveyance  or  release  from  the  mortga- 
gor or  owner  of  the  equity  of  redemption. 

In  Grey  v.  Manitoba  &  N.  W.  R.  Co. 
[1897]  A.  C.  264,  66  L.  J.  P.  C.  N.  S.  66,  it 
was  held  that  a  court  of  a  province  of  Canada 
has  no  power  to  order  a  sale  as  an  entirety 
of  a  division  of  a  railway  part  of  which  is 
within  and  part  without  its  territorial  ju- 
risdiction. The  court  said  that  the  thing 
asked  for  was  a  judicial  sale  of  land  partly 
within  and  partly  without  the  jurisdiction 
as  an  entire  thing.  Tlie  question  was  not 
presented  as  to  the  power  of  the  court  to 
grant  a  decree  directing  a  sale  of  land  be- 
yond the  jurisdiction  in  connection  with  a 
decree  requiring  a  conveyance  by  the  mort- 
gagor or  owner  of  the  equity  of  redemption. 
In  Strange  v.  Radford,  15  6nt.  Rep.  145,  an 
action  in  Ontario  for  sale,  for  delivery  of 
possession,  and  tor  relief  under  a  covenant 
in  a  mortgage  upon  land  in  Manitoba,  the 
court  said  that  the  plaintiff  might  have  a 
judjrment  of  foreclosure,  as  such  judgment 
would  operate  in  personam  to  extinguish  the 
mortgagor's  personal  right  of  redemption; 
but  that  the  court  would  not  go  further  and 
tiecree  a  sale  of  the  property. 

In  Guarantee  Trust  &  S.  D.  Co.  v.  Delta 
&  P.  Land  Co.  43  C.  C.  A.  390,  104  Fed.  5,  it 
was  held  that  a  sale  of  lands  owned  by  a 
railroad  company  in  Mississippi,  by  a  mas- 
ter or  commissioner  appointed  by  a  decree 
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rendered  in  a  United  States  circuit  court  for 
the  western  district  of  Tennessee  in  a  suit 
to  foreclose  a  mortgage  upon  the  property, 
did  not  affect  the  title,  since  the  court  had 
no  jurisdiction  to  decree  the  sale.  The  case 
was  distinguished  from  MuUer  v.  Dows, 
supra,  upon  the  ground  that  in  the  latter 
case  the  sale  was  made  at  the  instance  of 
the  trustees  in  the  mortgage,  who  could  be 
directed  by  the  purchaser  to  join  in  a  con- 
veyance; and  that  the  mortgagor  was  re- 
quired to  execute  a  deed  of  assurance  to  the 
purchaser  at  the  sale;  whereas  in  the  case 
at  bar  the  action  was  brought  by  a  bond- 
holder, and  there  was  no  deed  of  assurance, 
either  by  the  trustees,  or  by  the  mortgagor. 
In  many  of  the  cases  above  cited  in  which 
the  jurisdiction  was  upheld  the  property  be- 
yond the  territorial  jurisdiction  was  part  of 
a  parcel  used  as  an  entirety;  another  part 
of  which  was  within  the  territorial  jurisdic- 
tion. This  is  a  matter,  however,  that  ap- 
pears to  go  to  the  discretion  of  the  court  in 
exercising  jurisdiction,  ratlier  thnn  the  pvi^t- 
Mice  of  jurisdiction.  Thus,  Eaton  v.  Mc- 
Call,  86  Me.  346,  41  Am.  St.  Rep.  561,  29 
Atl.  1103,  asserted  the  jurisdiction  of  a  court 
in  a  proper  case  to  foreclose  a  mortgjige 
upon  land  in  another  state,  and  to  make 
the  decree  effective  by  a  deed  requiring  the 
mortgagor  to  convey;  but  held  that  the 
court    will    not    exercise  such  jurisdiction 
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Kerwin,  J.,  delivered  the  ooinion  of  the 
court: 

The  court  adjudged  that  the  defendant 
Loehr  defaulted  and  failed  to  make  pay- 
ments specified  in  the  contract,  and  also  for- 
feited the  147  acres  of  land  in  the  state  of 
Nebraska,  which  had  been  deeded  to  plain- 
tiff David  Dickson  to  secure  the  $2,000  pay- 
ment falling  due  January  1,  1903 ;  and  also 
forfeited  all  payments  made  on  the  con- 
tract; and  further  adjudged  tfrat  the  said 
defendant  Loehr  be  devested  of  all  right, 
title,  and  interest  in  the  property  agreed  to 
be  conveyed  by  plaintiffs  to  him;  and  that, 
if  defendant  Loehr  should  pay  to  plaintiffs 
within  ten  days  after  notice  of  entry  of 
judgment  $2,000,  plaintiffs  should  deed  to 
him  the  Nebraska  land ;  and  that,  if  defend- 
ant Loehr  should  pay  the  sum  of  $28,547.31 
in  addition  to  the  $2,000  above  mentioned, 
besides  $137.25,  costs,  within  ten  days  after 
notice  of  entry  of  judgment,  then  the  action 
should  be  dismissed  and  all  the  terms  and 
conditions  of  the  land  contract  be  deemed 
fulfilled  and  redeemed,  and  the  contract  be 
in  full  force  and  effect;  and  that,  in  default 
of  such  payment,  the  judgment  be  absolute, 
and  the  defendant  Loehr  be  adjudged  to  pay 
the  plaintiffs'  costs.  And  it  was  further  ad- 
judged that  defendant  Parker  was  the  owner 
of  two  safes,  one  oil  painting,  and  a  book- 
case. 

The  errors  complained  of  may  be  consid- 
ered under  t!ie  following  heads:     (1)  That 


it  was  error  to  decree  foreclosure,  for  the 
reason  that  it  appeared  plaintiffs  were  not 
the  owners  of  a  portion  of  the  property 
which  was  the  subject  of  conveyance  in  the 
land  contract;  (2)  that  it  was  error  to  ad- 
judge  the  147  acres  of  land  in  Nebraska  for- 
feited on  account  of  noncompliance  with  the 
terms  of  the  contract;  (3)  that  it  was  error 
to  give  defendant  Loehr  only  ten  days  in 
which  to  redeem. 

1.  The  first  error  assigned  is  respecting 
the  ownership  by  defendant  Parker  of  two 
safes,  a  bookcase,  and  an  oil  painting;  and 
it  is  claimed  that,  because  plaintiffs  failed 
to  prove  title  to  these  articles,  they  were  not 
entitled  to  a  decree  of  foreclosure.  It  ap 
pears  from  the  record  that  the  judgment  in 
favor  of  Parker  as  to  this  property  has  been 
satisfied,  and  the  articles  assigned  to  plain- 
tiffs. But  even  if  such  had  not  been  do: .«. 
we  are  of  opinion  that  the  failure  of  title 
under  the  facts  of  this  case  would  not  be 
suflScient  to  defeat  plaintififs  right  of  recov- 
ery. It  does  not  appear  that  plaintiffs  could 
not  have  furnished  title  to  all  property  if 
defendant  had  tendered  performance  on  his 
part,  nor  that  defendant  over  offered  to  per- 
form, or  was  ready  and  willing  to  do  so. 
Moreover,  the  judgment  expressly  provide* 
that  if  defendant  perform  on  his  part,  then 
the  contract  shall  be  in  full  force.  The  fail- 
ure to  perform  or  tender  performance  on  the 
part  of  defendant  was  not  because  of  Par- 
ker's title  to  these  articles  of  personal  prop- 


where  the  entire  property  is  situated  with- 
out the  state,  and  no  reason  is  shown  why 
the  mortgage  cannot  be  foreclosed  according 
to  the  laws  of  the  place  where  the  land  is 
situated  without  loss  or  inconvenience. 

It  is  apparent  from  what  has  already  been 
said  that  it  is  the  personal  jurisdiction  over 
the  owners  of  the  equity  of  redemption,  and 
the  consequent  ability  to  require  them  to 
execute  conveyances  or  releases  to  the  pur- 
chaser at  the  sale,  that  makes  the  jurisdic- 
tion of  the  court  effective.  And,  in  this  con- 
nection, it  is  proper  to  call  attention  to  the 
general  principle,  operative  in  all  cases  in 
which  a  court  of  one  jurisdiction  seeks  to 
affect  the  title  to  land  in  another,  that  it  is 
the  conveyance  pursuant  to  the  decree,  and 
not  the  decree  itself,  that  passes  the  title; 
and  that  the  decree  without  the  conveyance 
docs  not  affect  the  lepral  title.  Watldns  v. 
Holman,  16  Pet.  25,  10  L.  ed.  873;  Carpenter 
v.  wStrange,  141  U.  S.  87,  35  L.  ed.  640,  11 
Sup.  a.  Rep.  960:  Bullock  v.  Bullock,  52 
N.  J.  Eq.  561,  27  L.R.A.  213,  46  Am.  St.  Rep. 
528,  30  Atl.  676,  and  other  cases  cited  in 
the  note  to  Proctor  v.  Proctor,  69  L.R.A. 
695. 

And  not  only  is  a  decree  without  a  con- 
veyance ineffectual  to  pass  the  title,  but  th'^ 
conveyance  must  be  executed  by  the  very 
}>erson  whose  title  or  interest  is  to  be  af- 
fected. A  conveyance  by  a  mnster,  or  com- 
missioner, or  other  oflScer  appointed  by  the 
4L.R.A.(N.a) 


court  for  that  purpose,  is  ineffectuaL  Cor- 
bett  V.  Nutt,  10  WaU.  464,  19  L.  ed.  976; 
Burnley  v.  Stevenson,  24  Ohio  St.  474,  15 
Am.  Rep.  621,  and  other  cases  cited  at  page 
096  of  the  note  subsequently  referred  to. 

When,  however,  pursuant  to  such  decree, 
the  conveyance  or  release  has  been  executed 
in  the  manner  required  by  the  hem  rei  sita, 
it  is  as  effective  not  only  in  the  state  or 
country  where  the  decree  is  rendered,  but  in 
that  where  the  land  is  located,  as  if  it  had 
been  voluntarily  executed.  Bullock  v.  Bul- 
lock, supra. 

The  court  of  the  state  in  which  the  land 
is  situated,  however,  will  not  enforce  obe- 
dience to  the  decree  requiring  the  convey- 
ance.   Ibid. 

In  Dunlap  v.  Byers,  110  Mich.  109,  67  N. 
W.  1067,  however,  a  court  of  Michigan  gave 
effect  to  a  decree  rendered  in  Ohio  in  a  suit 
for  the  dissolution  of  a  partnership  and  an 
accounting,  which  directed  a  sale  of  land  of 
the  partnership  in  Michigan,  the  land  hav- 
ing been  purchased  by  one  of  the  parties  to 
the  suit  and  the  other  party  having  been 
ordered  by  the  decree  to  quitclaim,  but 
never  having  done  so. 

The  general  subject  of  the  jurisdiction  of 
equity  over  suits  affecting  real  property  in 
another  state  or  country  is  discussed  in  an 
exhaustive  note  to  Proctor  v.  Proctor,  W 
L.R.A.  673. 
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erty,  and,  so  far  as  the  record  shows,  the 
plaintiffs  were  at  all  times  able,  ready,  and 
willing  to  furnish  title,  and,  under  the  judg- 
ment, were  obliged  to  do  so  immediately 
upon  performance  by  defendant. 

2.  The  second  assignment  of  error  is  to 
the  effect  that  the  court  erred  in  declaring 
the  interest  of  defendant  in  the  147  acres  of 
land  in  Nebraska  forfeited  on  failure  to  pay, 
within  ten  days,  $2,000,  which  it  was  con- 
veyed to  secure.  It  is  clear  that  the  con- 
veyance of  this  land  to  plaintiff  David  Dick- 
son amounted  to  a  mortgage,  and,  had  the 
property  been  situate  in  this  state,  plain- 
tiff^s  remedy  would  have  been  by  foreclosure 
and  sale.  But  the  case  before  us  presents 
a  different  situation.  The  plaintiff  could 
not  foreclose  in  the  courts  of  this  state  by 
proceedings  in  rem  against  the  lands  in  Ne- 
braska. Gates  V.  Paul,  117  Wis.  170,  94  N. 
W.  55;  Farmers'  Loan  &  T.  Co.  v.  Postal 
Teleg.  CJo.  56  Conn.  334,  3  Am.  St.  Rep.  63, 
11  Atl.  184;  Page  v.  McKee,  3  Bush,  135,  96 
Am.  Dec.  201;  Guarantee  Trust  &  S.  D.  Co. 
V.  Delta  &  P.  Land  Co.  43  C.  C.  A.  396,  104 
Fed.  5;  Poindexter  v.  Burwell,  82  Va.  607; 
White  V.  White,  7  Gill  &  J.  208;  Davis  v. 
Headley,  22  N.  J.  Eq.  115;  Watkins  v.  Hol- 
man,  16  Pet.  25,  10  L.  ed.  873.  Since  the 
plaintiff  cannot  proceed  in  this  state  in  rem 
for  the  foreclosure  of  his  mortgage  interest, 
the  question  arises  as  to  his  remedy.  The 
mortgagor  or  grantor  in  the  deed  of  the  Ne- 
braska land  is  a  resident  of  the  state  of  Wis- 
consin, and  has  been  personally  served ;  and, 
while  our  courts  have  no  jurisdiction  to 
transfer  or  pass  title  to  such  lands,  still  a 
court  of  equity  may  act  upon  the  person 
who  holds  the  title  and  compel  a  conveyance 
or  release  of  lands  in  another  state.  In  the 
case  before  us  the  rea  being  in  a  foreign 
jurisdiction,  and  plaintiff,  therefore,  being 
without  an  adequate  remedy  except  in  a  pro- 
ceeding against  the  mortgagor,  equity  will 
grant  relief  »by  operating  upon  the  person  of 
the  mortgagor  compelling  him  to  convey  or 
release  his  interest  in  case  of  failure  to  pay 
the  amount  for  which  the  land  is  held  as 
collateral  security.  This  doctrine  is  well 
established.  Wood  v.  Warner,  15  N.  J.  Eq. 
81 ;  Vaughan  v.  Barclay,  6  Whart.  392;  Mas- 
sie  V.  Watts,  6  Cranch,  148,  3  L.  ed.  181 ; 
Sutphen  v.  Fowler,  9  Paige,  280;  McElrath 
V.  Pittsburg  &  S.  R.  Co.  55  Pa.  189:  Robin- 
son v.  Johnson  (Tenn.  Ch.  App.)  52  S.  W. 
704;  Penn  v.  Hayward,  14  Ohio  St.  302; 
Burnley  v.  Stevenson,  24  Ohio  St.  474,  15 
Am.  Rep.  621 ;  Muller  v.  Dows,  94  U.  S.  444, 
24  L.  ed.  207:  Rourke  v.  McLaughlin,  38 
Cal.  196.  It  follows  that  the  judgment  be- 
low should  have  been  that  the  defendant 
T>oehr  pay  the  amount  of  the  debt  within 
a  time  fixed  by  the  court,  or  convey  to  plain- 
tiff the  propertv  transferred  as  security.  It 
?  L.RA.(N.S.)* 


is  unnecessary  to  consider  the  question  of 
plaintiff's  remedy  by  foreclosure  in  the  state 
of  Nebraska,  since  he  was  entitled  to  a  rem- 
edy in  the  courts  of  this  state  where  both  he 
and  defendant  reside.  He  was  not  obliged 
to  go  to  a  foreign  tribunal  to  seek  a  remedy 
against  a  resident  of  this  state.  He  was  en- 
titled to  the  remedy  which  the  courts  of  this 
state  afford  him. 

The  question  arises  as  to  the  time  which, 
by  the  judgment  of  the  court,  defendant 
should  be  allowed  to  pay  the  debt  for  which 
the  Nebraska  land  was  held  as  security. 
Had  the  land  been  situate  in  Wisconsin,  de- 
fendant would  have  been  entitled  to  one  year 
after  rendition  of  judgment  under  foreclo- 
sure proceedings  to  redeem,  and  we  are  in- 
clined to  think  that,  in  harmony  with  this 
statute,  equity  would  require  that  he  have 
such  time.  Since  one  year  has  well-nigh 
elapsed  since  entry  of  judgment,  the  defend- 
ant should  have  reasonable  time  within 
which  to  pay  the  debt,  or  convey  the  Ne- 
braska land  to  plaintiff  David  Dickson. 

3.  The  defendant  assigns  as  error  that  ten 
days  was  not  stifficient  time  within  which  to 
redeem  by  paying  the  amount  found  due  un- 
der the  land  contract  and  performing  the 
yK>nditions  thereof.  Under  the  English  rule, 
the  general  doctrine  was  to  give  six  months, 
and  the  time  was  sometimes  extended  for 
an  additional  six  months.  Farrell  v.  Par- 
Her,  50  111.  274.  This  court  has  allowed 
ninety  days.  Buswell  v.  Peterson,  41  Wis. 
82.  But  no  definite  rule  as  to  time  can  be 
laid  down  in  any  case;  the  time  should  be 
reasonable  in  view  of  the  circumstances  of 
the  case.  Here  the  amount  to  be  paid  was 
large  and  a  substantial  payment  had  been 
made  at  the  time  of  entering  into  the  con- 
tract. Besides  the  plaintiffs  remained  in 
possession.  There  is  nothing  appearing  in 
the  record  which  would  warranto  the  court  in 
making  the  time  to  redeem  unusually  short, 
and  we  think  the  court  abused  its  discretion 
in  making  it  only  ten  days.  Defendant 
Loehr  should  have  a  reasonable  time  to  re- 
deem under  the  contract.  It  follows  from 
what  has  been  said  that  judgment  should 
be  entered  for  the  plaintiffs  to  the  effect 
that  defendants  be  devested  of  all  right,  ti- 
tle, and  interest  in  the  property  described 
in  the  land  contract,  provided  that,  if  the 
defendant  Loehr  shall  pay  within  six  months 
from  notice  of  entry  of  judgment  $2,000, 
the  plaintiffs  shall  deed  to  him  the  Nebraska 
lands,  and  that,  in  case  defendant  Loehr  fail 
to  make  such  payment,  he  be  ordered  and 
required  to  convey  his  interest  in  said  land 
to  the  plaintiff  David  Dickson  within  ten 
days  after  expiration  of  said  six  months. 
The  judgment  should  further  provide  that 
if  defendant  Loehr  pay  the  amount  due  on 
the  contract  and  costs  within  six  months 
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after  notice  of  entry  of  judgment,  the  action 
l>e  dismissed,  and  all  provisions  of  the  con- 
rract  deemed  complied  with ;  biit,  in  default 
of  such  payment,  the  judgment  be  absolute, 
and  all  payments  forfeited,  and  the  plain- 
tiffs have  their  costs. 

Judgment  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  the  court  be- 
low to  enter  judgment  in  accordance  with 
law  and  this  opinion. 

Winslow,  J.,  dissenting: 

In  this  case  it  is  decided,  in  effect,  tliat 
a  mortgage  upon  lands  in  Nebraska  may  be 
foreclosed  by  strict  foreclosure  in  the  courts 
of  this  state.  This  holding  seems  to  me  to 
be  erroneous.  It  is  the  law  of  this  state 
that  a  real-estate  mortgage,  whether  legal 
or  equitable,  cannot  be  enforced  by  a  strict 
foreclosure,  but  only  by  judgment  of  fore- 
closure and  sale  under  the  statute.  Rogers 
T.  Burrus,  63  Wis.  530,  9  N.  W.  786;  Green 
▼.  Pierce,  60  Wis.  372,  19  N.  W.  427.  There 
was  no  proof  of  the  law  of  Nebraska  on  the 
subject,  hence  it  must,  for  the  purposes  of 
the  case,  be  deemed  the  same  as  the  law  of 
Wisconsin.  Yet  in  this  case  a  strict  fore- 
closure has  been  decreed,  in  violation  of  the 
hiw  of  both  states,  because  the  parties  are 
in  one  state  and  the  land  in  another.  The 
numerous  cases  holding  that  land  contracts 
or  trusts  relating  to  property  in  a  foreign 
state  may  be  enforced  in  a  personal  action 
Against  the  contractor  or  trustee  by  judg- 
ment requiring  him  to  specifioally  perform 
his  contract  or  fulfil  the  duties  of  his  trust 
have  no  application.  This  is  a  case  where 
the  law  of  the  forum  and  the  law  of  the 
state  where  the  land  is  situat«»d  prohibit  the 
remedy  by  compulsion  of  the  person,  and 
require  a  remedy  substantially  in  rem.  Nor 
do  the  cases  where  action  is  brought  to  fore- 
close upon  a  single  complete  property,  like 
a  railroad  extending  into  another  state  oi 
jurisdiction,  apply.  In  such  cases  jurisdic- 
tion of  one  portion  of  an  indivisible  rea  is 
obtained,  and  foreclosure  and  sale  of  the 
whole  property  by  the  court  so  obtaining  ju- 
risdiction is  deemed  a  necessity.  But  this  is 
no  such  case. 

In  my  judgment  the  court  could  only  de- 
termine how  much  was  due  the  plaintiff 
upon  the  instalment  for  the  payment  of 
which  the  Nebraska  land  was  deeded  as  se- 
curity, and  when  it  had  done  this  it  had  ev 
hausted  its  power,  and  the  plaintiff  would 
be  obliged  to  bring  his  action  in  Nebraska 
to  foreclose  the  equitable  mortgago  cre«':od 
by  the  deed.  It  is  proper  to  note  that  it 
will  appear  by  examination  of  the  decisions 
in  Nebraska  that  the  supreme  court  of  that 
state  seems  to  have  held  that  an  equitable 
mortgage  like  the  presont,  resulting  from  an 
absolute  deed  of  real  estate  as  collateral  se- 
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curity  only,  may  be  foreclosed  by  strict  fore- 
closure. Gallagher  v.  Giddings,  33  Neb.  222, 
49  N.  W.  1126$  South  Omaha  Sav.  Bank  t. 
Levy,  1  Neb.  (Unof.)  255,  95  N.  W.  GQZ. 
What  effect  this  holding  might  have  on  fhe 
correctness  of  the  present  judgment  may 
not  be  clear ;  but  it  cannot  be  considered  be- 
cause no  proof  was  made  in  the  case  thii 
such  was  the  law  of  Nebraska,  and,  in  the 
absence  of  such  proof,  the  law  of  that  state 
is  conclusively  presumed  to  be  the  same  as 
the  law  of  this  state. 


UTAH  SUPSEUE  COURT. 
MATILDA  TUCKETT,  Appt, 

V. 

AMERICAN  STEAM  ft  HAND  LAUNDRY, 

Respt. 

(—  Utoh,  — ,  84  Pac  600.) 

Master — ^injury  to  employee — ^particular  de- 
fect 

1.  A  servant  injured  by  the  unsafe  oon- 
dition  of  a  machine  is  not,  in  order  to  hold 
the  master  liable  for  the  injury,  bound  to 
point  out  the  particular  defect  which  ren- 
dered the  machine  unsafe. 

Same — unsafe  machine. 

2.  The  failure  of  a  portion  of  a  machine 
to  return  automatically  to  position  after 
performing  its  service  as  designed  to  do  may 
be  considered  in  determiniifg  whether  or  not 
the  master  performed  his  duty  in  furnishing 
safe  machinery  for  the  use  of  an  employee, 
although  the  latter  is  injured  because  of  its 
jerky  fforward  motion. 

Evidence — ^appeal — proximate  cause. 

3.  In  determinin<r  a  question  of  proxi- 
mate cause,  the  appellate  court  cannot  re- 
ject testimony  of  a  witness  that.  :\i  the 
time  of  the  accident,  a  machine  which  caused 
the  injury  ran  faster  than  ever  before,  as 
unworthy  of  belief. 

Master — assumption  of  risk.      • 

4.  The  mere  fact  that  one  operating  an 
ironing  machine  in  a  laimdry  knows  that  it 
is  running  in  an  unsteady  and  jerky  manner, 
and  that  the  mechanism  for  automatic  re- 
turn of  the  board  is  out  of  order,  is  not  suf- 
ficient to  show  assumption  of  risk  of  in- 
jury from  such  condition,  if  she  has  but  an 


Case  Note. — Servant's  assumption  of  risk 
of  danircr  imperfectly  appreciated.  The  fact 
that  a  servant  knows  of  conditions  of  ma- 
chinery or  other  cnmgs,  out  of  which  dan- 
ger in  his  employment  arises,  is  not  neces- 
sarily enuivalent  to  a  knowledge  of  the  daa- 
gers."  Tne  latter  must  depend  upon  the  ob- 
vious connection  or  relation  between  the 
conditions  and  the  dangers  that  may  arise 
from  them.  In  order  to  establish  that  the 
servant  assumes  the  risk  in  such  case,  it 
must  be  shown  that  he  posse^-ses  a  suffi- 
ciently exact  appreciation  of  the  nature  an«l 
extent  of  the  danger  to  enable  him  to  esti- 
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imperfect  knowledge  of  the  construction  of 
the  machine,  and  the  defects  known  do  not 
indicate    the    probability    of    the    accident, 
which  actually  happens. 
Same — contributory  negligence. 

6.  A  servant  operating  an  ironing  ma- 
chine in  a  laundry  is  not  guilty  of  contribu- 
tory negligence  in  obeying  the  order  of  the 
superintendent,  in  response  to  her  complaint 
that  the  machine  is  not  operating  properly, 
to  place  her  hand  on  top  of  the  board  to  pre- 
vent its  going  clear  through  under  the  rol- 
ler, where  she  has  no  knowledge,  actual  or 
oonstructive,  of  the  danger  of  obeying  the 
order. 

(February  13,  1906.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Salt  Lake 
County  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.    Reversed. 

Statement  by  Howell,  District  Judge: 
The  plaintiff  brought  this  action  to  re- 
c»over  damages  from  the  defendant  for  per- 
sonal injuries  alleged  to  have  been  sustained 
by  her  while  working  at  a  shirt-bosom  ironer 
in  a  laundry  operated  by  defendant,  and  as 
a  result  of  its  negligence.  The  complaint, 
after  alleging  that  the  defendant  was,  at  the 
time  of  the  accident  and  the  bringing  of  the 
action,  a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  Utah,  and  en- 
gaged in  the  business  of  operating  a  laun- 
dry, in  which  was  used  a  certain  machine 
called  a  shirt-^som  ironer,  proceeds  to  set 
forth  the  grounds  of  negligence  on  the  part 
of  the  defendant  in  respect  to  the  said  ma- 
chine and  the  plaintiff  while  operating  it,  as 
follows:  (1)  That  the  defendant  so  negli- 
gently and  carelessly  adjusted  the  ironing 
machine,  and  so  negligently  and  carelessly 
suffered  and  permitted  the  same  to  be  out 
of  repair,  and  so  negligently  and  carelessly 
suffered  and  permitted  the  brake  and  levers 
of  said  machine  to  be  and  remain  rusty  and 
difficult  of  operation,  so  that  the  said  ma- 


chine, and  especially  the  pressure  of  the 
heated  roller  on  the  ironing  board  or  table, 
could  not  be  regulated  and  controlled,  where- 
by and  because  of  which  the  ironing 
board  or  table  would  not  freely  pass 
underneath  the  roller  of  the  said  ma- 
chine at  the  proper  distance  and  place 
intended  for  it^  and  would  not  release 
itself  and  return  automatically,  as  was  in- 
tended. (2)  That  the  defendant  so  negli- 
gently and  carelessly  adjusted  the  said  ma- 
chine and  suffered  and  permitted  it  to  be 
out  of  working  order,  so  that  it  would  run 
in  a  jerking  and  irregular  manner,  and  so 
that  the  heated  roller  did  not  work  properly, 
but  at  times  slipped  and  revolved  with 
greater  rapidity  than  at  other  times.  (3) 
That  the  defendant  negligently  and  care- 
lessly failed  to  guard  or  protect  the  roller 
of  said  machine,  so  as  to  prevent  the  hand 
or  arm  of  the  person  operating  it  from  being 
drawn  in  between  the  said  roller  and  the 
ironing  board  or  table.  (4)  That  the  de- 
fendant carelessly  and  negligently  failed  to 
properly  instruct  the  plaintiff  in  respect  to 
the  mechanism  of  the  said  machine,  or  as  to 
the  use  thereof,  or  as  to  the  manner  of  pros- 
ecuting or  performing  her  work  thereat,  and 
failed  and  neglected  to  warn  her  of  the  dan- 
gers and  risks  incident  thereto,  and  espe- 
cially of  the  danger  and  risk  of  her  arm  or 
hand  being  drawn  in  between  the  roller  and 
the  ironing  table  or  board  of  the  said  ma- 
chine, although  plaintiff  was  ignorant  of  the 
said  dangers  and  risks.  (5)  That,  on  the 
contrary,  the  defendant  negligently  and  care- 
lessly instructed  and  directed  the  said  plain- 
tiff in  the  prosecution  of  her  work  to  take 
hold  of  said  ironing  board  or  table  with  her 
hands,  and  to  hold  thereto  so  as  to  prevent 
it  being  propelled  too  far  underneath  and 
past  the  said  roller  of  the  said  machine,  and 
by  hand  to  pull  or  draw  the  same  back  and 
return  it  to  its  former  position ;  all  of  which 
was  an  improper  and  unskilful  way  and 
manner  of  prosecuting;  said  work,  as  plain- 
tiff is  now  informed,  but  of  which  fact  she 
knew  not  at  the  time  of  her  injury;  such 


mate  the  possibilities  of  his  environment  in 
so  far  as  they  affect  his  bodily  safety.  1 
Labatt,  Mast.  &  S.  §  279a.  A  large  number 
of  cases  clearly  recognize  the  principle  that 
the  servant's  knowledge  of  a  defect  is  a  bar 
to  his  action  only  when  it  also  appears  that 
be  understands  the  risk  created  by  that  de- 
fect. Among  the  cases  to  this  effect  are 
Union  P.  R.  Co.  v.  Jarvi,  3  C.  C.  A.  433,  10 
U.  S.  App.  439,  53  Fed.  66;  Davis  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  53  Ark.  117,  7  L.R. 
A.  283,  13  S.  W.  801;  Myhan  v.  Louisiana 
Electric  Light  &  P.  Co.  41  La.  Ann.  964,  7 
L.R.A.  172,  17  Am.  St.  Rep.  436,  6  So.  799; 
Stiller  V.  Bohn  Mfg.  Co.  80  Minn.  1,  82  N. 
W.  981:  Schall  v.  Cole.  107  Pa.  1;  Huddles- 
ton  V.  Lowell  Machine  Shop,  106  Mass.  282. 
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Indeeil.  it  may  be  regarded  as  a  settled  rule 
of  law  that  the  servant  must  not  only  know 
of  defective  conditions,  but  also  of  the  dan- 
ger arising  therefrom,  in  order  to  charge 
him  with  an  nssumption  of  the  risk.  The 
difficulty  arises  from  the  application  of  the 
principle  to  the  particular  conditions.  In 
many  instances  comprehension  of  the  risk  is 
inferred  from  knowledge  of  the  conditions. 
This  is  a  reasonable  inference  where  the 
danger  is  unmistakably  obvious;  but  this 
question  is  one  to  be  decided  in  each  case 
upon  the  separate  facts  in  that  case. 

As  to  the  effect  of  an  imperfect  apprecia- 
tion of  the  danger  when  the  servant  obeys  a 
specific  order,  see  case  note  to  Choctaw,  0, 
&  G.  R.  Co.  v.  Jones,  ante,  837. 
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method  being  made  necessary,  however,  by 
reason  of  the  machine  being  improperly  ad- 
justed and  out  of  working  order.  The  com- 
plaint concludes  by  alleging  that,  while  the 
plaintiff  was  operating  the  ironing  machine 
as  directed,  while  she  was  exercising  ordi- 
nary care  on  her  part,  and  while  she  was  ig- 
norant of  the  dangers  involved  therein,  her 
hand  was,  in  consequence  of  the  aforesaid 
acts  of  negligence  of  the  defendant,  drawn 
in  between  the  roller  and  the  ironing  board 
and  table,  as  a  result  of  which  it  was  injured 
and  a  portion  of  it  had  to  be  amputated. 

The  answer  of  the  defendant  admits,  first, 
that  at  the  time  of  the  accident  and  of  the 
bringing  of  the  action  it  was  a  corporation 
existing  under  the  laws  of  Utah;  second, 
that  it  was  at  said  times  engaged  in  the 
business  of  operating  the  laundry,  and  was 
using  therein  the  ironing  machine  described 
in  the  complaint;  third,  that  the  plaintiff, 
when  injured,  was  in  the  employ  of  the  de- 
fendant, was  operating  the  machine  in  ques- 
tion, and  was  injured  as  set  forth  in  the 
complaint;  but  denies  each  and  every  other 
allegation  (that  is,  the  answer  denies  that 
the  defendant  was  guilty  of  any  of  the  acts 
of  negligence  set  forth  in  plaintiff's  com- 
plaint). Further  answering,  the  defendant 
afiinnatively  alleges  that  the  plaintiff  had 
been  employed  to  run  the  machine,  was  fa- 
miliar with  its  operation,  understood  the 
dangers  incident  to  running  it,  and  there- 
fore assumed  all  risk  of  injury  therefrom. 
Also  that  plaintiff's  act  in  placing  her  hand 
on  the  ironing  board  as  it  was  about  to  pass 
under  the  heated  roller  was  unnecessary,  and 
constituted  negligence,  which  proximately 
contributed  to  her  injury. 

The  facts,  as  developed  at  the  trial  from 
the  testimony  introduced  on  behalf  of  the 
plaintiff,  are  as  follows:  The  defendant 
was,  at  the  time  the  plaintiff  received  her 
injuries,  engaged  in  the  business  of  conduct- 
ing a  laundry  in  Salt  Lake  City.  The  plain 
tiff,  at  the  time  of  the  accident  was  about 
twenty-two  years  of  age,  was  employed  by 
the  defendant  as  a  laundress,  and  had  been 
80  employed  for  about  two  years  and  a  half. 
Prior  thereto  she  had  been  engaged  in  the 
Anme  occupation  at  another  laundry  for 
about  a  year  and  a  half,  and,  during  her  en- 
tire experience,  had  worked  at  several  differ- 
ent ironing  machines,  more  or  less  similar 
to  that  at  which  she  was  injured,  though 
she  had  no  technical  knowledge  of  the  mech- 
anism of  any  of  them.  She  had  operated 
two  different  sorts  of  mangles,  which,  ac- 
cording to  her  testimony,  consist  of  a  pair 
or  more  of  large  rollers,  between  which  the 
articles  to  be  smoothed  are  passed  over  a 
stationary  table  in  front  of  them,  apparently 
much  as  they  would  be  passed  between  an 
ordinary  clothes  wringer,  and  they  are  used 
4L.R.A.(N.S.) 


for  ironing  large  pieces,  like  sheets  and  blan- 
kets. Some  mangles  are  provided  with 
guards  in  front  of  the  rollers  to  prevent  the 
hands  from  being  drawn  in  between  them 
while  feeding  the  cloth  in;  others  are  not. 
The  plaintiff  had  had  experience  with  both. 
She  had  also  worked  on  a  body  ironer,  a 
machine  for  smoothing  the  unstarched  por- 
tions of  a  shirt,  and  which  is  similar  to  a 
mangle,  only  that  it  is  smaller,  and  is  oper- 
ated in  practically  the  some  manner.  She 
had  run  a  wristband  machine,  which  con- 
sists  of  two  rollers  which  are  brought  to- 
gether by  means  of  pressing  on  a  foot 
treadle,  the  wristband  being  fed  between  the 
rollers  much  in  the  same  manner  as  pieces 
are  fed  into  a  nuingle;  the  differences  being 
that  the  wrist  band  ironer  is  smaller  than 
the  mangle,  there  is  no  table  in  front  of  it, 
and  the  upper  roller  is  heated,  which  ia  not 
the  case  with  the  mangle.  The  shirt-bosom 
ironer  by  which  plaintiff  was  injured  differs 
in  construction  and  operation  from  any  of 
the  ironing  machines  that  have  been  de- 
scribed, and  which  may  be  r^arded  as  of  the 
mangle  type.  It  consists  of  a  table  or  board 
fastened  to  a  pivotal  stand;  the  top  of  the 
table  or  board  being  about  4  feet  from  the 
floor.  The  shirt  bosom  is  fastened  to  the 
table  or  board,  and  then  the  latter  is  pushed 
forward  by  means  of  a  foot  treadle  on  the 
left  side  of  the  machine,  until  it  oomes  under 
a  heated  roller.  The  treadle  is  connected 
with  three  pulleys,  one  a  stationary  pulley, 
and  the  other  two  slip  pulleys.  Two  belts 
run  from  the  pulleys  to  a  countershaft, 
which  is  kept  revolving  by  the  motive  power 
of  the  plant;  steam  being  the  power  used  in 
this  laundry.  By  pressing  the  toe  upon  the 
treadle,  one  of  the  belts  is  thrown  on  to  the 
stationary  pulley  from  the  outside  slip  pul- 
ley, and  the  movable  table  or  board  is  sent 
forward  under  the  before-mentioned  roller, 
and  when  the  toe  is  lifted  from  the  treadle, 
and  the  heel  pressed  thereon,  the  other  belt 
is  thrown  from  the  other  slip  pulley  onto  the 
stationary  pulley  in  a  reverse  motion,  and 
the  movable  table  or  board  is  then  appar- 
ently supposed  to  return  automatically  to 
its  former  position.  Before  the  ironing  ta- 
ble or  board  is  set  in  motion  the  shirt  bosom 
is  fastened  thereto,  under  side  uppermost, 
with  the  neckband  toward  the  roller  and  the 
tail  of  the  shirt  toward  the  operator;  the 
ironing  table  or  board  being  about  the  size 
of  an  ordinary  shirt  bosom.  On  the  right  of 
the  machine  is  a  lever,  which  works  in  a 
ratchet  wheel ;  the  purpose  thereof  being  to 
bring  the  ironing  table  or  board  up  to  the 
roller  and  thus  regulate  the  pressure. 

The  plaintiff  was  set  at  work  at  this  shirt- 
bosom  ironer  as  soon  as  it  arrived  from  the 
factory  and  was  installed  in  defendant's 
laundry,  which  was  about  three  months  be- 
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iore  the  accident  occurred.    She  had  never, 
prior  to  that  time,  used  a  laundry  machine 
precisely  like  it,  though  she  had  for  about 
4k  year  prior  thereto  operated  a  shirt-bosom 
ironer  which  was  similar  to  it,  except  that 
it  had  no  lever  on  it  to  regulate  the  pressure. 
When  the  machine  was  set  up,  the  superin- 
tendent of  the  laundry,  Mr.  Thomas  Math- 
ews, explained  to  the  plaintiff  how  it  should 
l>e  operated.    He  showed  her  how  to  fasten 
•on  the  shirt,  which  was  done  in  a  somewhat 
^different  manner  than  on  the  other  ironer, 
explained  to  her  that  the  purpose  of  the 
lever  was  to  bring  the  ironing  table  or  board 
up  to  the  roller,  and  instructed  her  to  run 
it  through  to  the  end  of  the  table  or  board 
4Lnd  back  again.    The  plaintiff  testified  that, 
when  she  did  so,  the  table  or  board  would 
return    automatically.     Ten    days    or    two 
weeks    later   the   same   superintendent   in- 
structed her  to  let  the  table  or  board  run  not 
only  through  to  its  end,  but  clear  through 
to  the  bumper,  which  consisted  of  an  arm 
on  the  back  bar  of  the  frame  of  the  n\achine, 
and  opposite  the  operator.     Plaintiff  testi- 
fied that  she  did  so,  and  was  then  obliged  to 
take  hold  of  the  forward  end  of  the  table 
or  board  with  her  hands  and  pull  it  back. 
All  this  time  the  machine  ran  in  an  un- 
steady and  jerky  manner,  and  the  plaintiff 
testified  the  superintendent,  as  well  as  the 
foreman,  had  frequently  passed  by  her  while 
it  was  running  in  that  manner  and  had  had 
an  opportunity  to  observe  it.     Indeed,  the 
plaintiff  called  his  attention  to  the  fact. 
Then  he  went  on  a  trip,  and  about  a  week 
after  his  return,  on  the  morning  of  the  acci- 
dent, the  plaintiff  made  complaint  to  him 
about  the  manner   in  which   the  machine 
acted.     She  told  him  that  the  lever  was 
rusty;  that  it  was  difficult  to  lift  it;  that 
the  machine  ran  very  hard;  that  it  some- 
times went  slow  and  sometimes  went  fast; 
and  that  she  could  never  depend  upon  it.   The 
superintendent,  who  was  standing  by  her  at 
the  time  and  in  a  position  to  observe  the 
machine,  assured  her  that  it  would  regulate 
Itself  in  time,  that  it  would  run  easier  in 
time  in  using  it>  and  he  thereupon  instructed 
her  to  run  it  so  that  the  table  or  board 
vou^d  not  touch  the  bumper.    He  also  told 
her  to  keep  her  hand  on  top  of  the  board,  on 
the  shirt,  in  order  to  prevent  it  from  going 
clear  through  to  the  bumper.    The  plaintiff 
commenced  to  operate  th»  machine  in  con- 
formance with  these  last  instructions  given 
her;  this  being  the  first  time  f*he  had  ever 
put  her  hand  on  top  of  the  bonrd  or  table, 
although  she  had  previously  taken  hold  of 
the  edge  of  it  to  pull  it  back  when  it  was 
being  run  through  to  the  bumper.     When 
operating  the  machine  in  this  manner,  ac- 
cording to  her  latest  instructions,  she  was 
compelled  to  pull  the  table  or  board  back 
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with  her  hands  because  it  did  not  return 
automatically.  She  had  worked  in  this  man- 
ner about  an  hour.  Her  left  hand  was  on 
top  of  the  table  or  board  to  steady  it  and 
prevent  it  going  clear  through  to  the 
biunper,  when  it  gave  a  sudden  start  for- 
ward and  the  table  or  board  went  more 
swiftly  than  ever  before,  and  thus  drew  her 
hand  right  in  between  it  and  the  roller,  and 
she  was  unable  to  get  it  out  until  the  super- 
intendent came  to  her  assistance.  She  was 
then  taken  to  the  hospital  and  a  portion  of 
her  hand  amputated. 

At  the  close  of  the  plaintiff's  case  the  de- 
fendant moved  for  a  nonsuit,  the  principal 
grounds  of  which  may  be  reduced  to  the  fol- 
lowing propositions:  First,  it  is  contended 
that  there  was  no  evidence  of  negligence  on 
the  part  of  the  defendant  in  respect  to  the 
machine  in  any  particular,  or  toward  the 
plaintiff  who  was  operating  it;  second,  that, 
even  assuming  there  was,  the  condition  of 
the  machine  was  entirely  open  and  obvious, 
the  plaintiff  was  bound  to  know  it,  and  the 
danger  arising  from  its  operation  was  one 
of  the  assumed  risks  of  plaintiff's  employ- 
ment ;  and,  third,  that  in  operating  the  ma- 
chine in  the  manner  she  did  the  plaintiff 
was  guilty  of  contributory  negligence.  The 
court  sustained  the  motion  for  a  nonsuit  and 
dismissed  the  case,  and  from  the  judgment 
entered  thereon,  the  plaintiff  has  appealed 
to  this  court. 

Messrs.  Powers  &  Manoaeaux,  for  appel- 
lant: 

It  was  not  necessary  for  the  plaintiff  to 
point  out  the  particular  defect. 

Mangum  v.  Bullion,  B.  ft  C.  Min.  Co.  15 
Utah,  534,  60  Pac.  834. 

A  nonsuit  could  not  properly  be  granted 
upon  the  ground  that  the  plaintiff  assumed 
the  risk. 

Ibid.;  Ball  v.  Gussenhoven,  20  Mont.  321, 
74  Pac.  872;  Thomas  v.  Exeter,  H.  &  A. 
Street  R.  Co.  73  N.  H.  1,  58  Atl.  838. 

Messrs.  Sutherland,  Van  Cott,  &  Allison 
and  William  D.  Riter,  for  respondent: 

The  condition  of  this  machine  was  entirely 
open  and  obvious,  and  plaintiff  was  bound  to 
laiow  it,  and  the  danger  arising  from  its 
operation  was  one  of  the  assumed  risks  of 
her  employment. 

Gilbert  v.  Guild,  144  Mass.  601,  12  N.  E. 
368;  Upthegrove  v.  Jones  &  A.  Coal  Co.  118 
Wis.  673,  06  N.  W.  385;  Kupkofski  v.  John 
S.  Spiegel  Co.  135  Mich.  7,  97  N.  W.  48; 
Keenan  v.  Waters,  181  Pa.  247,  37  Atl.  342; 
Helmke  v.  Thilmany,  107  Wis.  216,  83  N. 
W.  360;  Coyle  v.  Griffing  Iron  Co.  63  N.  J. 
L.  600,  47  L.R.A.  147,  47  Atl.  665;  Egnor  v. 
N.  C.  Foster  Lumber  Co.  115  Wis.  530,  02 
N.  W.  242;  Blom  v.  Yellowstone  Park  Asso. 
86  Minn.  237,  00  N.  W.  307;  Arizona  Lum- 
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ber  &  Timber  Go.  v.  liooney,  4  Ariz.  366,  42 
Pac.  052;  Buehner  Chair  Co.  v.  Feulner,  28 
Ind.  App.  479,  63.  N.  E.  239;  Cudahy  Pack- 
ing Co.  V.  Marcan,  54  L.R.A.  258,  45  C.  C.  A. 
515,  106  Fed.  645;  French  v.  First  Ave.  R. 
Co.  24  Wash.  83,  63  Pac  1108;  £.  S.  Hig- 
gins  Carpet  Co.  v.  O'Keefe,  25  C.  C.  A.  220, 
51  U.  S.  App.  74,  79  Fed.  900;  Cook  v.  Bul- 
lion-Beck &  C.  Min.  Co.  12  Utah,  51,  41  Pac. 
557 ;  Christienson  v.  Rio  Grande  Western  R. 
Co.  27  Utah,  132,  101  Am.  St.  Rep.  945,  74 
Pac.  876;  McGlynn  v.  Brodie,  31  Cal.  376; 
Fritz  v.  Salt  Lake  &  O.  Gas  ut  £.  L.  Co.  18 
Utah,  493,  50  Pac.  90 ;  Sweet  v.  Ohio  Coal  Co. 
78  Wis.  127,  9  L.R.A.  861,  47  N.  W.  182; 
Terry  v.  Schmidt,  64  C.  C.  A.  83,  116  Fed. 
627 ;  Beach,  Contrib.  Neg.  f  360. 

The  rule  of  assumption  of  risks  applies 
not  only  to  those  existing  at  the  time  of  the 
employment,  but  to  those  subsequently  aris- 
ing, of  i/^hich  the  servant  has  knowledge,  or 
is  bound  to  have  knowledge. 

Sowden  v.  Idaho  Quartz  Min.  Co.  55  Cal. 
443;  Missouri  Furnace  Co.  ▼.  Abend,  107  111. 
51,  47  Am.  Rep.  425;  2  Thomp.  Neg.  1008; 
Mad  River  d^  L.  E.  R.  Co.  ▼.  Barber,  5  Ohio 
St.  541,  67  Am.  Dec  312. 

The  order  of  the  master  to  perform  the 
service  is  not  material  where  it  appears  that 
the  servant  has  knowledge,  actual  or  con- 
structive, of  the  risk,  and  encounters  it 
without  coercion. 

1  Thomp.  Neg.  S  66;  1  Labatt,  Mast  &  S. 
I  438 ;  Kean  v.  Detroit  Copper  &  Brass  Roll- 
ing Mills,  66  Mich.  277,  11  Am.  St.  Rep.  492, 
33  N.  W.  395;  Graves  v.  Brewer,  4  App.  Div. 
327,  38  N.  Y.  Supp.  666 ;  Anderson  v.  Wins- 
ton, 31  Fed.  528;  Hogan  v.  Northern  P.  R. 
Co.  63  Fed.  519;  Anderson  v.  H.  C.  Akeley 
Lumber  Co.  47  Minn.  128,  49  N.  W.  664. 

Plaintiff  was  guilty  of  contributory  tusg- 
ligence,  notwithstanding  any  direction  which 
she  may  have  received. 

1  Labatt,  Mast  ft  S.  f  442;  Hogan  v. 
Northern  P.  R.  Co.  supra;  Gorman  ▼.  Des 
Moines  Brick  Mfg.  Co.  99  Iowa,  257,  68  N. 
W.  674;  Chicago,  B.  ft  Q.  R.  Co.  v.  McGraw, 
22  Colo.  363,  45  Pac.  386;  Roul  v.  East  Ten- 
nessee, V.  ft  G.  R.  Co.  85  Ga.  197,  11  S.  E. 
568;  Davis  v.  Western  R.  Co.  107  Ala.  626, 
18  So.  173;  Jones  v.  Galveston,  H.  ft  S.  A. 
R.  Co.  11  Tex.  Civ.  App.  39,  31  S.  W.  706; 
Bradshaw  v,  Louisville  ft  N.  R.  Co.  14  Ky. 
L.  Rep.  688,  21  S.  W.  346;  Robinson  v.  Din- 
inny,  96  Va.  41,  30  S.  E.  442;  Texas  ft  P. 
R.  Co.  V.  Bradford,  06  Tex.  732,  59  Am.  Rep. 
639,  2  S.  W.  595;  Lee  v.  Chicago,  St  P.  M. 
ft  0.  R.  Co.  101  Wis.  352,  77  N.  W.  714; 
Badger  v.  Janesville  Cotton  Mills,  95  Wis. 
599,  70  N.  W.  687;  Groth  v.  Thomann,  110 
Wis.  488,  86  N.  W.  178;  Stafford  v.  Chip- 
pewa Valley  Electric  R.  Co.  110  Wis.  331, 
85  N.  W.  1036;  Marland  v.  Pittsburgh  ft  L. 

R.  Co.  123  Pa.  487,  10  Am.  St  Rep.  541, 

.RA.(N.S.) 


16  Atl.  624;  Cleveland,  C.  C.  ft  St.  L.  R.  Co. 
V.  Coffman,  30  Ind.  App.  462,  64  N.  K  233,. 
66  N.  E.  179. 

Howell,  District  Judge,  delivered  the  opin- 
ion of  the  court : 

Though  made  as  one  of  the  grounds  for  ftu 
motion  for  a  nonsuit,  counsel  for  respond- 
ent did  not,  in  their  oral  argument,  nor  do* 
they  in  their  brief,  very  strenuously  contend 
that  the  plaintiff  failed  to  establish  that  re- 
spondent was  n^ligent  in  permitting  the- 
machine  to  be  in  the  condition  disclosed  by" 
the  testimony  in  this  case.     The  evidence- 
shows  that,  ''when  the  machine  is  in  good 
working  order,  the  table  comes  back  auto- 
matically."   It  is  true  that  while  appellant 
testified  positively  that  to  the  knowledge  of 
the  respondent,  through  its  superintendent,, 
the  machine  ran  in  a  jerky  and  unsteady^ 
manner  while  she  was  operating  it,  and  that 
the  ironing  board  or  table  would  not  return 
automatically  to  its  place  after  being  sent 
forward  imder  the  roller,  she  was  not  able- 
to  point  out  the  particular  defect  in  the  ma- 
chine which  was  the  cause  of  it  running  i|i> 
the  manner  it  did  and  bfing  in  the  oonditioiv 
in  which  it  was.     This  difficulty  was,  how- 
ever, fully  considered  in  the  case  of  Manguni- 
V.  Bullion,  B.  ft  C.  Min.  Co.  15  Utah,  534^ 
50  Pac  834,  and  it  was  therein  held  that  it 
was  not  necessary  for  the  plaintiff  to  point 
out  the  precise  defects.    It  appeared  in  that 
case  that  the  plaintiff  was  injured  by  reason 
of  the  unsafe  and  defective  condition  of  the- 
machinery  connected  with  and  used  in  the- 
hoisting  of  a  cage  in  defendant's  mine.    Jus- 
tice Bartch,  delivering  the  opinion  of  a  unan- 
imous court,  used  the  following  language- 
with  reference  to  the  objection  made  that 
the  particular  defect  that  caused  the  injury 
was  not  pointed  out  by  the  plaintiff;    "It 
is  also  urged  that  the  respondent  cannot  re- 
cover, because  he  failed  to  show  specifiealljr 
what  particular  defect  caused  the  accident. 
If  this  position  were  sound,  then,  in  manjr 
cases  ^t  this  character,  the  injured  servant 
could  not  recover,  regardless  of  the  negli- 
gence of  the  employer;  for,  while  such  serv- 
ant may  know   the  general   or  immediate- 
cause  of  the  injury,  it  frequently  happens, 
that  he  is  unable  to  point  out  the  particiilar 
defects  which  actually  did  cause  it,  asd  yet 
it  may  be  clear  enough  that  the  employer's- 
negligence    was    the    proximate    cause.     In 
this  case  the  immediate  cause  of  the  injury 
was   clearly    shown;    and   if,   as    the   jury 
must  have  found,  the  occurrence  took  place^ 
through  the  negligence  of  the  employer,  and 
if  the  evidence  warrants  such  a  finding, — 
and  we  think  it  does, — then  the  plaintiff  is- 
entitled  to  recover,  notwithstanding  that  no- 
witness  was  able  to'  name  with  absolute  cer- 
tainty the  exact  mechanical  defect  whick- 
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caused  the  cage  to  stop.  In  Nelson  y.  St. 
Paul  Plow  Works,  57  Minn.  43,  58  N.  W. 
S68,  Mr.  Justice  Mitchell  said:  'If  the  evi- 
dence justified  the  jury — as  we  think  it 
did — in  finding  that  the  ''drop"  fell  because 
of  the  defective  condition  of  the  machine, 
and  that  such  defective  condition  was 
chargeable  to  the  negligence  of  the  defend- 
ant, it  was  not  essential  to  plaintiff's  recov- 
ery that  he  should  be  able  to  show  what  the 
exact  nature  of  -the  defect  was.'  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Lannigan,  56  Kan.  109, 42 
Pac.  343."  So,  here,  if  the  testimony  of 
the  plaintiff  be  true, — and  we  must  assume 
that  it  is,  for  'upon  a  motion  for  a  nonsuit 
we  are  not  only  not  permitted  to  weigh  tes- 
timony as  a  jury  would,  but,  on  the  con- 
trary, must  consider  it  in  the  most  favorable 
light  for  the  plaintiff,7— then  there  can  be  no 
doubt  that  the  machine  in  question  was  in 
a  very  defective  condition  and  defendant 
knew  it,  or  ought  to  have  known  it,  for  the 
matter  was  brought  to  its  attention  through 
the  complaints  of  the  plaintiff  and  by  the 
observation  of  the  superintendent.  The 
plaintiff  could  not  say  whether  the  defect 
resulted  from  a  failure  to  adjust  the  ma- 
chine properly,  or  whether  it  was  due  to  it 
being  out  of  repair, — all  she  could  say  was 
that  it  was  not  running  smoothly.  The 
plaintiff  was  not  only  ignorant  of  the  mech- 
anism of  machinery  in  general,  but  she  had 
no  knowledge  of  the  mechanism  of  this  par- 
ticular machine,  though  she  had  operated  it 
for  some  time.  A  person  may  operate  a 
machine  for  a  long  time  and  yet  have  no 
technical  knowledge  of  its  construction  or 
operation ;  so  it  is  jiot  surprising  that,  while 
the  plaintiff  realized  that  the  machine  was 
not  running  evenly  as  it  should,  she  could 
assign  no  particular  reason  for  it.  The 
plaintiff  also  testified  that,  when  she  com- 
menced to  use  the  machine  and  allowed  the 
table  or  board  to  run  just  to  its  end,  it 
would  return  automatically  to  its  former 
position;  that,  when  she  allowed  it  to  run 
to  the  bumper,  it  would  not  so  return;  and 
that,  when  she  again  only  allowed  it  to  run 
to  the  end,  it  would  not  then  return  as  it 
did  at  first. 

It  is  insisted  by  counsel  for  the  defendant 
and  respondent  that  the  failure  of  the  table 
or  board  to  return  automatically  could  have 
no  bearing  on  the  accident,  because  the 
plaintiff  was  injured  while  the  table  or 
board  was  in  the  forward  motion ;  and,  while 
that  may  be  true,  the  behavior  of  the  table 
or  board  under  these  various  circumstances 
and  at  these  different  times  conclusively 
demonstrates  that  there  was  something 
wrong  with  the  machine,  for  the  reasonable 
inference  from  the  testimony  is  that  the 
table  or  board  should  have  returned  auto- 
matically under  any  and  all  circumstances, 
4L.RJl.(N.S.) 


and  would  have  done  so  had  the  machine 
been  in  good  working  order.  What  caused 
the  irregularity  in  the  action  of  the  board 
or  table  is  not  so  clear;  but  this  defect,  as 
well  as  the  jerky  running,  was  known  to  the 
defendant,  and  the  causes  therefor  were 
also  known,  and  ought  to  have  been  known 
by  it  because  of  its  duty  to  inspect  its  ma- 
chinery and  keep  it  in  repair.  Under  such 
circumstances,  the  jury  might  reasonably 
say  that  the  defendant  had  not  performed 
its  full  duty  to  the  plaintiff  in  exercising 
ordinary  and  reasonable  care  to  obtain  a 
reasonably  safe  machine  for  the  plaintiff  to 
operate.  As  was  said  in  the  Mangum  Case, 
supra:  "While  tiie  employer  is  not  required 
to  furnish  machinery  and  appliances  for  the 
use  of  its  servant  which  are  absolutely  safe, 
or  to  furnish  the  best  which  can  possibly  be 
obtained,  still  it  is  his  duty  to  exercise  or- 
dinary and  reasonable  care  and  diligence  to 
obtain  and  furnish  such  as  are  reasonably 
safe,  and  reasonably  well  adapted  to  perform 
the  work  for  which  they  are  intended,  and 
such  as  the  servant  may,  with  the  exercise  of 
ordinary  prudence  and  care,  use  in  the  per- 
formance of  his  work  with  reasonable  safety 
to  himself;  and  it  is  likewise  the  employer's 
duty  to  exercise  reasonable  care  in  operating 
the  same,  and  to  keep  them  in  suitable  con- 
dition and  repair.  Whether  in  the  case  at 
bar  the  defendant,  as  employer,  performed 
its  duty  in  these  regards,  or  whether  it  was 
negligent  in  furnishing  the  machiiieTy  and 
appliances  used  by  the  injured  servant,  or  in 
keeping  them  in  suitable  condition  and  re- 
pair, were  questions  of  fact,  to  be  deter- 
mined by  the  jury  from  all  the  circum- 
stances surrounding  the  occurrence  which 
caused  the  injury,  and  which  were  in  evi- 
dence; and  the  record  fails  to  present  a  case 
which  authorizes  the  court  to  say,  as  matter 
of  law,  that  the  defendant  was  not  negligent, 
and  that  the  plaintiff  cannot  recover.  Such 
a  judgment  is  warranted  only  where  the  rec- 
ord presents  such  a  state  of  facts  that  all 
reasonable  men  must  arrive  at  the  same  con- 
clusion from  a  consideration  of  them.  Hall 
V.  Ogden  City  Street  R.  Co.  13  Utah,  259,  57 
Am,  St.  Rep.  726,  44  Pac.  1046;  Saunders  v. 
Southern  P.  Co.  13  Utah,  275,  44;  Pac.  932." 
If  there  was  sufficient  evidence  introduced 
by  the  plaintiff  to  justify  the  court  in  sub- 
mitting to  the  jury  the  question  of  whether 
or  not  the  defendant  was  negligent  in  per- 
mitting the  machine  in  question  to  be  in  a 
defective  condition,  as  alleged  in  the  com- 
plaint, then  to  bring  the  case  at  bar  squarely 
within  the  Mangum  Case  it  is  only  neces- 
sary to  consider  whether  or  not  such  negr- 
ligence,  if  found  by  the  jury,  could  be  said 
by  it  to  be  the  proximate  cause  of  the  in- 
jury. It  is  strenuously  insisted  by  counsel 
for  the  defendant  that,  if  the  plaintiff  liad 
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not  put  lier  hand  on  top  of  the  ironing  table 
or  board  and  permitted  it  to  remain  there 
until  the  table  or  board  passed  beneath  the 
roller,  she  would  not  have  been  injured,  and 
therefore  that  circumstance  was  the  proxi- 
mate cause  of  the  injury.  This  statement  of 
counsel  is  based  upon  the  assumption  that 
the  testimony  of  the  plaintiff  that  the  table 
or  board  at  the  time  of  the  accident  ran 
swifter  than  ever  before  cannot  be  credited. 
As  has  already  been  pointed  out,  however, 
this  court  is  not  warranted  in  weighing  the 
testimony  of  the  plaintiff  and  concluding 
therefrom  that  it  is  not  to  be  believed.  We 
think  there  was  sufficient  proof  of  the  negli- 
gence of  the  defendant  to  go  to  the  jury,  and 
the  court  was  not  justified  in  withdrawing 
the  case  from  their  consideration,  unless  it 
can  be  said,  as  matter  of  law,  either  that 
plaintiff,  by  her  conduct,  assumed  the  risk 
of  injury,  or  that  she  was  guilty  of  contrib- 
titory  negligence  in  doing  what  she  testified 
she  did ;  and,  indeed,  the  principal  justifica- 
tion for  the  granting  of  the  nonsuit  herein 
by  the  trial  court  that  is  put  forth  by 
counsel  for  respondent  is  that  she  not  only 
assumed  the  risk,  but  that  she  was  guilty 
of  contributory  negligence. 

Tliese  two  well-recognized  doctrines  of  the 
law  of  master  and  servant,  that  of  assumed 
risk  arising  from  the  contract  of  employ- 
ment and  that  of  contributory  negligence 
Rowing  out  of  the  law  of  torts,  as  applied 
to  the  contractual  relation  of  master  and 
servant,  are  not  difficult  to  state  in  general 
terms.  They  are,  however,  so  closely  related, 
although  appertaining  to  different  depart- 
ments of  the  law,  that  they  are  generally 
united  when  speaking  of  the  defenses  which 
a  master  may  have  to  an  act  of  negligence 
on  his  part  toward  his  servant,  and  not  in- 
frequently they  are  somewhat  confused,  one 
with  the  other,  by  the  courts.  Whatever  dif- 
ficulties present  themselves  in  regard  to 
these  two  principles  relating  to  the  law  of 
master  and  servant  consist  not  so  much  in 
any  uncertainty  in  the  doctrines  themselves, 
but  in  applying  them  to  the  varying  facts  of 
the  different  cases;  and  these  difficulties  we 
must  necessarily  encounter  in  this  case.  A 
general  statement  of  these  two  doctrines, 
which  has  "been  frequently  quoted  with  ap- 
proval in  this  court,  is  found  in  the  Mangum 
Case,  supra;  and,  inasmuch  as  there  is  a 
similarity  between  the  facts  in  that  case  and 
in  the  case  at  bar,  we  deem  it  proper  to  quote 
somewhat  extensively  from  the  opinion  in 
that  case,  in  order  that  we  may  consider 
how  the  principles  therein  enunciated  affect 
the  case  before  us.  Justice  Bartch,  speaking 
upon  this  subject,  used  the  following  lan- 
guage: **It  is  also  insisted  for  the  appel- 
lant that  the  injury  which  the  plaintiff  sus- 
tained was  incident  to  his  employment,  and 
4L.R.A.(N.S.) 


that  he  assumed  the  risk.  The  mere  fact 
that  the  respondent  was  aware  that  the  cage 
was  shaking,  and  not  running  smoothly,  is 
not  sufficient  to  justify  us  in  holding  that  he 
had  assumed  the  risk,  and  there  is  no  evi- 
dence to  show  that  the  defects  were  of  such 
an  obviously  dangerous  character  that  he 
ought  to  have  appreciated  the  risk,  and 
ceased  his  employment,  or  that  a  man  of 
reasonable  precaution,  placed  under  similar 
circumstances,  would  have. done  so.  It  is 
shown  that  the  plaintiff  was  not  skilled  in 
mechanic  arts,  had  never  worked  in  a  ma- 
chine shop,  and  never  had  anjrthing  to  do 
with  machinery,  except  in  thi^  mine.  There- 
fore he  had  the  right  to  rely,  at  least  to  a 
reasonable  extent,  on  the  judgment  of  his 
employer,  who  is  presimied  to  have  a  knowl- 
edge of  the  machinery  used  in  his  business, 
and  to  assume  that  he  would  discharge  his 
duty  by  furnishing  reasonably  safe  machin- 
ery, and  keeping  it  in  proper  condition  and 
repair.  Where  an  employee  has  knowledge 
of  defects  in  machinery  used  in  his  employ- 
ment, and  the  defects  are  not  so  dangerous 
as  to  threaten  immediate  injury,  or  the 
danger  is  not  such  as  to  be  reasonably  ap- 
prehended by  him,  his  continuance  in  the 
service  will  not  defeat  a  recovery  for  in- 
juries resulting  from  such  defects.  If,  how- 
ever, the  defects  are  so  obviously  and  imme- 
diately dangerous  that  a  person  of  ordinary 
prudence  and  precaution  would  refuse  to 
use  the  machinery,  then,  if  the  servant  con- 
tinues its  use,  he  assumes  the  risk.  We 
think  it  was  a  question  for  the  jury  to  de- 
termine whether,  under  all  the  circumstances 
in  evidence  in  this  case,  the  employee,  by 
continuing  in  his  employment  with  knowl- 
edge of  the  defects,  assumed  the  risk' of  the 
injury  which  he  sustained.  'Mere  knowl- 
edge of  the  defect  is  not  sufficient,  unless 
it  does  or  should  carry  to  a  servant's  mind 
the  danger  from  which  he  suffered.  A  serv- 
ant may  assume  that  the  master  will  do  his 
duty;  and  therefore,  when  directed  by  proper 
authority  to  perform  certain  services,  or  to 
perform  them  in  a  certain  place,  he  ordi- 
narily will  be  justified  in  obeying  orders, 
subject  to  the  qualification  that  he  must  not 
rashly  or  deliberately  expose  himself  to  un- 
necessary and  imreasonable  risks  which  he 
knows  and  appreciates.  It  is  one  thing  to 
be  aware  of  defects,  and  another  to  know 
and  appreciate  the  risks  resulting  there- 
from.' Thomas,  Neg.  p.  861.  In  Pattersni 
V.  Pittsburg  &  C.  R.  Co.  76  Pa.  389,  18  Am. 
Rep.  412,  Mr.  Justice  Gordon,  delivering  the 
opinion  of  the  court,  said:  'In  this  discus- 
sion, however,  we  are  not  to  forget  that  the 
servant  is  required  to  exercise  ordinary  pru- 
dence. If  the  instrumentality  by  which  he 
is  required  to  perform  his  service  is  so  obri- 
ously   and   immediately   dangerous   that  a 
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man  of  common  prudence  would  refuse  to 
1186  it,  the  master  cannot  be  held  liable  for 
the  resulting  damage.  In  such  case  the  law 
adjudges  the  servant  guilty  of  concurrent 
negligence,  and  will  refuse  that  aid  to  which 
he  would  otherwise  be  entitled.  But  where 
the  servant,  in  obedience  to  the  requirements 
of  the  master,  incurs  the  risk  of  machinery, 
which,  though  dangerous,  is  not  so  much  so 
as  to  threaten  immediate  injury,  or  where  it 
18  reasonably  probable  it  may  be  safely  used 
by  extraordinary  caution  or  skill,  the  rule 
is  different.  In  such  case  the  master  is 
liable  for  a  resulting  accident.'  In  Lee  v. 
Southern  P.  R.  Co.  101  Cal.  118,  36  Pac.  672, 
the  supreme  court  of  California,  respecting 
the. risk  of  an  employee,  said:  'It  is  not 
only  necessary  that  an  employee  should 
know  of  the  defect  in  the  machinery  in  order 
to  hold  that  he  assumed  the  risk,  but  the 
danger  arising  from  the  defect  must  also  be 
known  or  reasonably  apprehended  by  him.* 
So,  in  Northern  P.  R.  Co.  v.  Herbert,  116  U. 
S.  642,  29  L.  ed.  755,  6  Sup.  Ct.  Rep.  690, 
Hr.  Justice  Field  said:  'The  servant  does 
not  undertake  to  incur  the  risks  arising 
from  the  want  of  sufficient  and  skilful  co- 
laborers,  or  from  defective  machinery  or 
other  instruments  with  which  he  is  to  work. 
His  contract  implies  that,  in  regard  to  these 
matters,  his  employer  will  make  adequate 
provision  that  no  danger  will  ensue  to  him. 
This  doctrine  has  been  so  frequently  assert- 
ed by  oourts  of  the  highest  character  that  it 
can  hardly  be  considered  as  any  longer  open 
to  serious  question,' " — citing  cases. 

Comparing  the  facts  of  that  case  witb 
those  developed  in  the  case  at  bar,  we  find 
that,  just  as  the  plaintiff  therein  knew  that 
the  cage  was  shaking  and  rattling,  so  the 
plaintiff  herein  knew  that  the  ironing  ma- 
chine was  running  in  a  jerky,  unsteady  man- 
ner; but  from  mere  knowledge  of  such  a  fact 
it  could  not  be  said  in  either  case  that  the 
plaintiff  had  assumed  the  risk.  In  the  Man- 
gum  Case  it  was  shown  that  the  plaintiff 
was  not  skilled  in  the  mechanic  arts,  nor  ex- 
perienced in  the  construction  of  machinery, 
though  he  had  worked  in  the  mine  in  which 
he  was  injured  some  time  prior  thereto.  So 
in  this  case,  tnough  plaintiff  had  been  oper- 
ating the  machine  at  which  she  was  in- 
jured for  three  months,  she  had  no  technical 
knowledge  of  machinery,  and  had  but  an  im- 
perfect knowledge  of  the  construction  of  the 
particular  machine  in  question.  In  the  case 
cited  the  plaintiff  knew  that,  if  the  cage 
stopped  suddenly,  he  would  be  injured,  and 
the  plaintiff  in  this  case  knew  that,  if  the 
machine  suddenly  started  forward,  her  hand 
would  probably  be  drawn  in  between  the 
roller  and  the  ironing  board  or  table.  But 
in  the  former  case  the  plaintiff  could  not 
foresee  that  the  rattling  and  shaking  of  the 
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cage  would  cause  it  to  stop  as  it  did,  and  in 
the  latter  case  the  plaintiff  could  not  foretell 
that  the  table  or  board  would  start  suddenly 
forward  as  it  did,  simply  because  it  was  not 
running  smoothly;  and  therefore  in  neither 
case  could  the  plaintiff  have  reasonably 
apprehended  that  the  defects  in  the  ma^ 
ehinery,  of  which  they  were  cognizant, 
threatened  immediate  injury  to  himself  or 
herself  in  such  a  way  as  to  enable  the  court 
to  say,  as  matter  of  law,  that  he  or  she  as- 
sumed the  risk,  or  was  guilty  of  contributory 
negligence. 

So  far  we  have  considered  the  two  ques- 
tions, that  of  assumed  risk  and  that  of  con- 
tributory negligence,  together,  because  the 
facts  of  both  the  case  cited  and  the  case  at 
bar  are  applicable  to  eadi  of  them,  but  inas- 
much as  there  are  other  facts  in  both  cases 
which  affect  the  question  of  contributory 
negligence,  but  there  are  no  more  that  bea^r 
on  the  question  of  assumed  risk,  we  shall 
henceforth  consider  them  separately.  The 
doctrine  of  assumed  risk,  considered  by  it- 
self, is  well  stated  in  Choctaw,  0.  dt  G.  R.  Co. 
v.  McDade,  191  U.  S.  64,  48  L.  ed.  96,  24 
Sup.  Ct.  Rep.  24,  which  has  also  been  quoted 
with  approval  by  this  court,  as  follows: 
''The  question  of  assumption  of  risk  is  quite 
apart  from  that  of  contributory  negligence. 
The  servant  has  the  right  to  assume  that  the 
master  has  used  due  diligence  to  pro¥ide 
suitable  appliances  in  the  operation  of  his 
business,  and  he  does  not  assiune  the  risk 
of  the  employer's  negligence  in  performing 
such  duties.  The  employee  is  not  obliged  to 
pass  judgment  upon  the  employer's  methods 
of  transacting  his  business,  but  may  assume 
that  reasonable  care  will  be  used  in  furnish- 
ing the  appliances  necessary  for  its  opera- 
tion. This  rule  is  subject  to  the  exception 
that  where  a  defect  is  known  to  the  em- 
ployee, or  is  so  patent  as  to  be  readily  ob- 
served by  him,  he  cannot  continue  to  use 
the  defective  apparatus,  in  the  face  of  knowl- 
edge, and  without  objection,  without  as- 
suming the  hazards  incident  to  such  a  situ- 
ation. In  other  words,  if  he  knows  of  a  de- 
fect, or  it  is  so  plainly  observable  that  he 
may  be  presumed  to  know  of  it,  and  con- 
tinues in  the  master's  employ  without  ob- 
jection, he  is  taken  to  have  made  his  election 
to  continue  in  the  employ  of  the  master  not- 
withstanding the  defect,  and  in  such  case 
cannot  recover."  So,  in  the  case  at  bar,  the 
plaintiff  had  a  right  to  assume  that  the  de- 
fendant would  use  reasonable  diligence  in 
furnishing  her  with  a  machine  suitable  to 
operate,  and  if  the  defendant  failed  to  per- 
form that  duty,  as  it  undoubtedly  did,  ac- 
cording to  her  testimony,  then  plaintiff  was 
entitled  to  recover  imless  the  defect  in  the 
machine  which  caused  the  injury  was  known 
to  her,  or  so  patent  that  she  could  readily 
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have  observed  it;  but,  as  has  been  shown,  she 
did  not  at  the  time  of  the  accident  know 
precisely  what  was  the  dififeulty  with  the 
machine,  nor  did  she  know  when  she  testi- 
Hed;  and,  inasmuch  as  she  was  not  a  me- 
chanic, we  cannot  say,  as  matter  of  law,  that 
she  should  have  observed  it,  although  she 
may  have  believed  there  was  something  the 
matter  with  the  machine. 

Counsel  for  respondent  state  the  general 
doctrine  of  assumed  risk,  from  another  point 
of  view,  but  no  less  accurately,  as  follows: 
"The  master  is  not  liable  because  an  appli- 
ance which  he  furnishes  for  the  use  of  his 
servants  is  dangerous,  but  because  he  per- 
mits him  to  work  with  such  an  appliance  in 
ignorance  of  the  danger."  Applying  this 
general  statement  of  the  law  to  the  case  at 
bar,  we  may  say  that,  even  though  the  ma- 
chine upon  which  the  plaintiff  was  employed 
to  work  was  in  a  dangerous  condition,  the  de- 
fendant would  not  be  responsible  unless  the 
plaintiff  was  ignorant  of  such  danger.  Of 
course,  counsel  contends  that  she  was  not 
ignorant,  while  we  think  that  the  evidence 
tends  to  show  she  was ;  so  that  the  difference 
is  not  as  to  what  the  law  of  assumed  risk 
is,  but  as  to  how  it  should  be  applied.  Coun- 
sel argues  that,  because  the  plaintiff  knew 
that  the  machine  was  defective,  she  knew, 
or  ought  to  have  known,  of  the  danger  as  a 
matter  of  law;  but,  as  has  already  been  ex- 
plained, it  by  no  means  follows  that,  simply 
because  she  may  have  believed  that  the  ma- 
chine was  defective,  as  a  matter  of  law,  she 
knew,  or  ought  to  have  known,  that  it  was 
defective  to  the  extent  that  it  was  danger- 
ous ;  and  therefore,  inasmuch  as  the  burden 
of  proving  that  the  plaintiff  was  not  ignorant 
of  the  danger  is  upon  the  defendant,  the 
question  should  have  been  left  to  the  jury. 

Counsel  cite  a  large  number  of  cases  in 
which  it  was  held,  applying  the  principle  of 
assumed  risk  stated  substantially  in  the  lan- 
guage above  quoted  to  the  facts  of  the  case 
under  consideration,  that  the  plaintiff,  was 
not  ignorant  of  the  danger  arising  from  the 
defective  machinery,  and  was  therefore  not 
entitled  to  recover.  As  has  already  been 
said,  however,  the  applicability  of  the  prin- 
ciple depends  on  the  precise  circumstances  of 
each  case.  An  attempt,  even  if  possible, 
therefore,  to  distinguish  all  those  cases  from 
that  at  bar,  would  be  unprofitable.  But,  in- 
asmuch as  counsel  rely  particularly  upon  the 
case  of  Kupkofski  v.  John  S.  Spiegel  Co.  135 
Mich.  7,  &7  N.  W.  48,  and  inasmuch  as  the 
facts  in  that  case  are  more  similar  to  those 
in  the  case  at  bar  than  most  of  the  cases 
cited  by  counsel,  we  deem  it  right  to  consider 
that  case  somewhat  in  detail  and  by  way  of 
comparison.  In  that  case  plaintiff  sued  to 
recover  damages  for  personal  injuries  re- 
ceived by  her  while  operating  a  shirt-bosom 
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ironer  in  defendant's  laundry.  The  ground 
of  negligence  relied  on  was  that  the  defend- 
ant allowed  the  machine,  which  was  appar- 
ently the  same  as  that  in  question  here,  to 
become  out  of  repair.  The  testimony  intro- 
duced on  behalf  of  the  plaintiff  showed  that 
she^was  seventeen  years  old,  and  had  worked 
at  the  machine  about  two  weeks,  when  the 
belt  which  furnished  the  power  to  the  ma- 
chine became  loose  and  caused  it  to  run  with 
a  jerky  motion.  With  the  machine  running 
in  this  fashion,  and  while  the  plaintiff  was 
holding  the  shirt  on  the  ironing  table  or 
board,  about  d  inches,  away  from  the  roller, 
the  table  or  board  stopped  and  then  started 
with  a  jerk,  drawing  plaintiff's  hand  under 
the  roller.  The  trial  court  directed  a  verdict 
for  the  defendant,  and  on  appeal  the  judg- 
ment was  affirmed  on  the  ground  that  the 
plaintiff  assumed  the  risk,  and  was  also  guil- 
ty of  contributory  negligence.  It  will  be 
noticed  at  once  that,  so  far  as  the  question 
of  assumed  risk  is  concerned,  there  is  an 
all-important  difference  between  the  facte  in 
the  Michigan  case  and  in  the  case  |it  bar.  In 
the  former  case  the  plaintiff  obsen'ed  the 
precise  defect  that  caused  the  injury.  She 
knew  that  the  belt  was  loose,  and  that,  when 
the  friction  became  unusual,  the  machine 
would  slow  down,  and,  as  the  belt  moved 
again  to  perform  ite  office,  the  machine 
would  stert  up  again,  so  that  she  knew  ex- 
actly what  to  expect  when  the  machine 
stopped.  On  the  contrary,  in  the  case  at  bar 
the  plaintiff  only  knew  that  the  machine  ran 
in  a  jerky,  unsteady  fashion.  There  was  no 
defect  apparent  to  her,  like  a  loose  belt, 
which  indicated  in  any  manner  that  the  ma- 
chine would,  at  any  time,  run  faeter  than 
ever  before.  In  the  former  case  the  court 
could  well  say  that  the  plaintiff  should  have 
realized  the  danger,  that  she  was  not  igno- 
rant of  it,  whereas  in  the  present  case  it  a 
impossible  for  the  court  to  so  say. 

There  only  remains,  then,  one  question  to 
consider,  namely,  whether  or  not  the  court 
shall  say  that  the  plaintiff  was  guilty  of  con- 
tributory negligence;  whether  or  not,  under 
similar  circumstenoes,  an  ordinarily  careful 
person  would  have  put  his  hand  on  the  iron- 
ing board  or  teble  when  it  *was  going  for- 
ward, as  the  plaintiff  did ;  and  whether  or 
not  such  action  on  plaintiff's  part  proxi- 
mately contributed  to  her  injury,  for  such 
is  the  test  in  determining  this  question.  In 
dealing  with  this  matter,  it  is  necessary,  a^ 
already  indicated,  to  consider  certain  facts 
developed  at  the  trial,  which  were  not  ad- 
verted to  in  determining  whether  or  not  the 
plaintiff  assumed  the  risk.  The  plaiiitifT  in 
the  present  case  complained  to  the  defend- 
ant's superintendent  about  the  machine  not 
running  steadily,  and  received  the  answer 
that  it  would  be  all  right  in  time,— ^after  it 
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Viad  been  used  a  while.    So  in  the  Mangum 
-<  'ase.  heretofore  cited,  the  plaintiff  called  the 
-superintendent's  attention  to  the  defective 
-<»ondition  of  the  apparatus,  and  was  informed 
-that  the  cables  were  going  to  be  changed 
pretty  soon,  and  that  another  cage  would 
then  be  used.    But  the  facts  in  the  present 
•<;ase  are  somewhat  stronger  for  the  plaintiff 
^han  in  the  Mangum  Case,  because  the  su- 
perintendent not  only  used  language  to  the 
plaintiff  which  was  tantamount  to  an  assur- 
4ince  of  safety,  as  in  that  case,  but  went 
further,  and  gsave  her  a  direct  and  positive 
•order  to  put  her  hand  on  top  of  the  ironing 
table    or    board  to  prevent  it  going  clear 
through    to    the  bumper,  the  obedience  to 
ivhich  placed  her  in  a  position  to  be  injured. 
The  effect  of  such  a  direct  and  positive  or- 
«der  from  a  master  to  a  servant  to  perform 
4in  act  in  the  course  of  his  employment, 
Avliich  is  dangerous,  or  to  perform  such  an  act 
in  a  dangerous  manner,  is  twofold.    It  may 
-constitute  an  additional  act  of  negligence  on 
^he  part  of  the  master.    If  the  order  of  the 
Tnaster  constitutes  an  act  of  negligence,  and 
if  the  servant  obeys  it,  and  by  reason  of  such 
•obedience  is  injured,  he  can  count  upon  such 
4in  act  of  negligence  when  he  brings  an  ac- 
tion to  recover  for  his  injury.     In  order,  how- 
«evei*,  to  recover,  he  must  show  that  the  obey- 
ing    of    the    order    was    the     proximate 
<*ause    of    the    injury.      So,    in    this  case, 
the    plaintiff    did    right    in    alleging    in 
lier   complaint,   as   a   ground   of   recovery, 
that  the  superintendent  gave  the  order  he  did, 
though  a  recovery  on  that  ground  might  be 
•defeated,  because  we  are  inclined  to  think 
that  the  obedience  to  the  order  was  not  the 
proximate  cause  of  the  injury, — ^the  plaintiff 
might  have  placed  her  hand  on  the  table  or 
^ard  with  safety  had  it  not  jumped  for- 
ward; but  this  question  should  be  left  to 
the  jury.    To  the  act  of  negligence  in  giving 
«uch   an  order,   there  may,   of  course,   be 
pleaded  the  same  defenses  as  to  any  other 
■act   of    negligence,    including   that   of   as- 
sumed risk  and  contributory  negligence;  for 
it  logically  follows  that  a  servant  is  not  ex- 
cused in  obeying  an  order  from  the  master 
when  the  risk  arising  therefrom  is  open  and 
obvious,  or  when  no  person  of  ordinary  pru- 
•<ience  would  do  so.    Viewed  in  another  light, 
«uch  an  order  of  the  master  may  have  an 
important  bearing  upon    the    question   of 
whether  or  not  the  plaintiff  was  guilty  of 
•contributory  negligence.     It  has  also  been 
held  in  certain  cases  that,  when  a  servant  is 
4lirected  by  his  master  to  perform  a  certain 
piece  of  work  in  a  particular  manner,  he  will 
ordinarily  be  justified  in  obeying  the  order 
so  given,  without  being  chargeable  with  the 
assumption  of  risk  incident  to  the  work. 
Cook  V.  St.  Paul,  M.  &  M.  R.  Co.  34  Minn. 
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45,  24  N.  W.  311;  Strong  v.  Iowa  C.  R.  Ca. 
94  Iowa,  380,  62  N.  W.  799. 

But  it  is  well  said  by  Mr.  Labatt  in  his 
work  on  Master  and  Servant,  §  438 :     "For 
practical  purposes,  however,  this  principle  is 
not  of  much  importance,  as  the  ultimate 
question  to  be  determined  in  this,  as  in  all 
other  classes  of  cases  when  the  defense  of 
an  assumption  of  the  risk  is  put  forward, 
is  simply  whether  the  servant  had  knowl- 
edge, actual  or  constructive,  of  that  risk, 
and  encountered  it  without  being  subjected 
to  what  the  law  regards  as  coercion.    .    .    . 
No  differentiating  significance,  therefore,  can 
be  ascribed  to  the  fact  that  the  injury  was 
received  as  the  result  of  obeying  an  order, 
where  it  appears  that  the  servant  was  mere- 
ly directed  to  do  something  which  was  a  part 
of  the  regular  work  of  the  establishment  in 
which  he  was  employed,  and  that  the  risk  to 
be  encountered  was  fully  comprehended  by 
him."    So,  if  it  be,  as  in  our  opinion  it  was, 
the  case  that  plaintiff  had  no  knowledge, 
actual  or    constructive,  of    the  danger  to 
which  she  exposed  herself  by  obeying  the  su- 
perintendent's order,  then,  of  course,  no  neg- 
ligence on  her  part  can  be  predicated  upon 
her  obedience  to  the  order.    But  if  it  be  said, 
and  it  well  might  be,  that,  if  the  plaintiff 
had  placed  her  hand  on  the  table  or  board 
without  an  order  from  the  master  so  to  do, 
she  would  have  been  guilty  of  contributory 
negligence,  then  such  a  conclusion  might  not 
be  warranted  when  the  order  was  given,  be- 
cause, though  the  plaintiff  might  well  have 
doubted  the  safety  of  so  doing  if  left  to  her- 
self, the  direction  of  the  master  might  be 
said  to  have  set  her  doubting  mind  at  rest^ 
and  induced  her  to  do  what  she  would  other- 
wise not  have  done.    She  testified,  in  fact, 
that  until  ordered  to  do  so  she  had  never 
placed  her  hand  on  top  of  the  ironing  table 
or  board,  though  she  had  taken  hold  of  the 
edge  of  it  to  draw  it  back  when  it  had  gone 
clear  through  to  the  bumper,  and  she  might 
well  have  thought,  when  the  board  or  table 
was  not  running  as  it  should,  that  the  order 
of  the  master  to  put  her  hand  on  top  of  it 
was  for  the  purpose  of  preventing  it  from 
going  too  far.    The  order  of  a  master,  or  his 
representative,  under  such  circumstances  as 
these,  tends  to  negative  the  contention  that 
the  servant  voluntarily  encountered  a  dan- 
ger which  was,  or  ought  to  have  been,  com- 
prehended by  him;   or,  putting  it  in  an- 
other way,  it  goes  to  show  that  the  servant's 
ignorance  of  the  hazard  he  was  running  in 
doing  what  he  did  is  excusable.    Mr.  Labatt, 
§  439,  adverts  to  this  subject  in  the  follow- 
ing manner :  "But  there  is  also  a  large  class 
of  cases  in  which  that  fact  is  treated  as  a 
differentiating  element,  and  in  which  the 
courts  apply  a  doctrine  which,  in  so  far  as  it 
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is  susceptible  of  formal  enunciation,  may  be 
stated  as  follows:  Although  the  circum- 
stances, when  abstracted  from  the  fact  of 
the  giving  of  the  order,  may  be  such  as  to  jus- 
tify a  court  in  holding  that  the  servant  ap- 
preciated the  danger  to  which  his  *in jury  was 
due,  and  was  negligent  in  subjecting  himself 
to  that  danger,  such  a  conclusion  is,  in  a 
large  number  of  instances,  not  warrantable, 
if  the  testimony  goes  to  show  that  the  imme- 
diate occasion  of  lis  being  subjected  to  that 
danger  was  his  compliance  with  the  order. 
The  effect  of  this  doctrine  is  that  where  the 
servant^  in  obedience  to  an  order,  performs 
a  duty  which,  though  dangerous,  is  not  so 
dangerous  as  to  threaten  immediate  injury, 
or  where  it  is  reasonably  probable  that  the 
work  may  be  safely  done  by  using  more  than 
ordinary  caution  or  skill,  he  may  recover  if 
injured.  It  will  be  seen  that  this  rule,  when 
analyzed,  amounts  to  nothing  more  than  a 
statement  that,  in  determining  what  is  or- 
dinary care  on  the  part  of  a  given  individ- 
ual, all  the  circumstances  of  his  position 
should  be  regarded,  including,  in  cases  like 
the  present^  the  servant's  orders,  the  de- 
mands of  his  duty,  the  apparent  risk  to  be 
met,  and  the  purpose  of  his  action,  no  less 
than  his  physical  surroundings.  Having 
weighed  all  these  considerations,  unless  the 
case  then  discloses  that  the  risk  was  such 
as  would  not  be  taken  by  a  man  of  common 
prudence  so  situated,  the  court  cannot  just- 
ly declare  that  the  taking  of  thai;  risk  by  the 
servant,  in  obedience  to  orders,  was  negli- 
gence. The  practical  result  of  such  a  doc- 
trine, when  stated  in  terms  of  the  servant's 
knowledge,  is  that  the  servant  may  maintain 
an  action,  unless  he  not  only  knows  what  is 
the  risk  to  be  encountered,  but  also  that  it 
will  probably  be  attended  with  injury  which 
he  cannot  avoid  by  the  exercise  of  care  and 
caution."  The  same  author  then  gives  the 
reasons  upon  which  this  doctrine  is  based, 
and,  so  far  as  they  are  applicable  here,  they 
are  as  follows  (S  440):  First.  That  "the 
servant  does  not  stand  on  the  same  footing 
with  the  master.  ...  In  other  words, 
when  a  servant  did  not  assert  his  judgment 
in  opposition  to  the  supposed  better  judg- 
ment or  stronger  will  of  his  master,  the  law 
usually  allows  a  juiy  to  determine  whether 
he  was  negligent,  or  acted  in  reliance  upon 
the  judgment  of  his  master,  or  out  of  a  con- 
strained acquiescence  in  the  ru]e  of  obedi- 
ence which  his  relation  as  servant  imposed." 
Second.  That  the  "servant  [is]  entitled  to 
rely  on  the  master's  performance  of  his 
duties."  The  juridical  theory  is  that  the 
order,  having  a  natural  tendency,  to  throw 
the  servant  off  his  guard,  may  properly  be 
considered  to  excuse  him  from  the  exercise 
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of  the  same  d^pree  of  care  as  would  have 
been  incumbent  on  him  if  the  case  had  not 
involved  this  factor.  Third.  'That  when 
a  servant  is  suddenly  called  upon  to  execute- 
a  piece  of  work  in  a  particular  manner,, 
under  the  eye  of  his  employer,  or  his  em- 
ployer's representative,  a  careful  observation 
of  the  conditions  is  generally  quite  imprac- 
ticable, if  the  direction  is  to  be  carried  oat 
with  that  promptitude  which  is  expected: 
from  subordinates."  It  follows  from  what 
has  been  said  that,  even  if  we  might  have- 
said  that  the  plaintiff  did  not  act  with  that 
carefulness  which  everyone  is  legally  bound 
to  exercise,  if  no  order  had  been  given  by  the- 
master  to  act  just  as  she  did,  the  giving  of 
such  an  order  prevents  us  from  saying  so. 

So  far  as  the  question  of  contributory  n^- 
ligence  is  concerned,  the  case  at  bar  is  also- 
easily  distinguished  from  the  case  of  Kup- 
kofski  V.  John  S.  Spi^fel  Co.  135  Mich.  7» 
07  N.  W.  48,  because  the  plaintiff  herein  wa» 
ordered  by  the  master  to  change  her  method 
of  feeding  the  machine  from  that  to  which 
she  was  accustomed  to  one  of  increased  and 
extraordinary  danger,  and  within  a  short 
time  after  such  order  was  given,  while  op- 
erating the  machine  in  accordance  therewith,, 
was  injured,  whereas  the  injury  to  the  plain- 
tiff in  tiie  Michigan  case  was  in  no  sense  the^ 
result  of  the  change  made  by  her  in  obedi- 
ence to  the  master's  orders  in  the  manner  of 
operating  the  machine  from  a  comparatively 
safe  process  to  one  conceded  to  be  extremely 
dangerous.  Practically  all  that  has  beea 
said  concerning  the  effect  of  an  order  from 
the  master  is  applicable  to  an  assurance  of 
safety  given  by  him,  and  especially  as  it  af- 
fects the  question  of  whether  the  servant  cai» 
be  charged  with  contributory  negligence; 
for,  inasmuch  as  the  knowledge  possessed  by 
the  servant  is  ordinarily  inferior  to  that  of 
the  master,  the  former  is  justified  in  relying 
upon  the  statement  made  by  the  latter  as  to- 
the  extent  of  the  danger,  or,  as  it  is  very 
aptly  expressed  by  Mr.  Labatt,  |  451 :  "Iik 
view  of  this  disparity  of  information,  an  as- 
surance of  safety,  like  a  specific  order,  may 
be  regarded  as  having  had  the  effect  of  lull- 
ing the  servant  into  a  feeling  of  security 
and  given  him  good  reason  to  believe  that 
there  was  no  need  for  the  vigilance  which* 
he  would  otherwise  have  exercised." 

We  are  of  the  opinion  that  the  case  shoulA 
have  been  submitted  to  the  jury,  and  that 
the  trial  court  erred  in  sustaining  the  mo- 
tion for  a  nonsuit. 

The  cause  is  reversed,  and  a  new  trial 
granted.  Costs  of  this  appeal  are  to  b» 
taxed  against  respondent. 

Bartch,  Ch.  J.,  and  McCarty,  J.,  concur. 
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FRANKLIN  UNION  NO.  4,  Appt., 

V. 

PEOPLE  OF  THE  STATE  OF  ILLINOIS. 


CHARLES  SMITH,  Appt., 

V. 

SAME. 


FRED  KITCHEL,  Appt., 

V. 

SAME. 


JOHN  MUCHER,  Appt., 

V. 

SAME. 
(Two  Cases.) 

(220  HI.  365,  77  N.  E.  176.) 

Appeal — defect  of  parties. 

1.  The  want  of  capacity  of  a  voluntary 
association  to  maintain  an  action  in  its  own 
name  cannot  be  raised  for  the  first  time  on 
appeal. 

Injunction— defect  of  parties— jurisdiction. 

2.  Defect  of  parties  plaintiff  will  not 
deprive  a  court  of  jurisdiction  to  hear  an 


application  for  injunction,  or  justify  defend- 
ant   in    ignoring    an    injunction    which    is 
granted. 
Same — broader  than  biU. 

3.  One  against  whom  an  injunction  ia 
issued  cannot  ignore  it  on  the  ground  that 
it  is  broader  in  its  terms  than  the  bill  jus- 
tifies. 

Same — ^violation     by     corporation— punish* 
ment. 

4.  A  corporation  may  be  fined  for  the 
wilful  violation  of  an  injunction. 

Labor  union — ^interference  with  employees. 

5.  Equity  may  enjoin  a  labor  union,  the 
members  of  which  are  on  a  strike,  from  pre- 
venting the  employment  of  other  persona  in 
their  places  by  force,  threats,  intimidation^ 
and  picketing. 

Same— liability  for  acts  of  members. 

6.  A  labor  union  cannot  escape  liability 
for  the  acts  of  its  members  which  are  the 
direct  result  of  a  strike  which  it  has  inau- 
giirated,  on  the  ground  that  its  officers  ad- 
vised the  members  to  be  orderly  and  obey 
the  law. 

Employee — ^interference  with. 

7.  To  follow  one  because  he  has  taken 
employment  at  a  particular  place,  to  spy 
after  him,  to  stop  him  and  warn  him,  to  put 


Case  Note. — Punishment  of  corporation 
for  contempt. — ^As  far  back  as  the  reign  of 
Charles  II.,  it  was  held,  in  a  case  in  King's 
bench,  that  a  corporation  cannot  be  attached 
for  a  contempt  of  court.  Mill's  Case,  T. 
Raym.  152,  2  Keble,  1.  To  the  same  effect  are 
Smith  V.  Butler,  Comb.  326;  Re  Hooley,  79 
L.  T.  N.  S.  706;  and  London  v.  Lynn,  1  H. 
Bl.  206.  And  the  latter  case  is  cited  in  Dem- 
orest  V.  Midland  R.  Co.  10  Ont.  Pr.  82,  to  the 
proposition  that  attachment  for  contempt 
will  not  lie  against  a  corporation.  So,  in 
King  V.  Freeman's  Journal  [1902]  Ir.  Rep.  2 
K.  B.  82,  it  is  held  that  an  application  for 
contempt  against  an  incorporated  company 
should  be,  not  by  motion  for  attachment, 
but  to  attend  and  answer  in  respect  of  such 
contempt. 

On  its  face,  the  case  of  Kirk  v.  Philadel- 
phia &  W.  C.  T.  R.  Co.  7  Del.  Co.  Rep.  71, 
seems  to  be  a  case  of  attachment  against  a 
corporation  for  contempt  in  disobeying  an 
injunction.  But  nothing  is  said  in  the  case 
about  the  right  to  punish  a  corporation  for 
contempt;  and  it  is  impossible  to  ascertain 
from  the  facts  stated  whether  the  attach- 
ment was  directed  to  the  corporation  as  such 
or  to  its  officers  and  members. 

The  correctness  of  the  proposition  that  a 
corporation  cannot  be  attached  for  contempt 
is  obvious,  since  the  corporation  is  intan- 
gible, and  has  no  body  that  can  be  arrested 
or  taken  by  attachment  or  execution.  But, 
because  of  the  inability  to  attach  a  corpo- 
ration, it  is  argued  in  some  cases  that  a  cor- 
poration cannot  be  punished  for  contempt 
at  all.  Thus,  in  Davis  v.  New  York,  1  Duer, 
451,  which  was  a  motion  for  attachment 
against  an  alderman  of  New  York  for  al- 
leged contempt  in  violating  an  injunction 
directed  to  the  mayor,  aldermen,  and  com- 
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monalty  of  the  city,  the  court  held  that  an 
injunction  directed  exclusively  to  a  corpo- 
rate body  by  its  corporate  name  is  operative 
and  binding  upon  every  person  whose  per- 
sonal action  as  a  member  or  officer  of  the 
corporation  it  seeks  to  restrain  or  control; 
since,  "upon  any  other  construction,  .  .  » 
an  injunction  addressed  exclusively  to  a  cor- 
poration must  be  in  all  cases  a  nugatory  and 
senseless  proceeding.  A  corporation  cannot 
be  attached ;  nor  luive  we  been  able  to  dis- 
cover that  there  are  any  means  by  which^ 
when  such  is  the  form  of  the  injunction,  ita 
obedience  as  a  corporation  may  be  com- 
pelled or  its  disobedience  punished.  .  .  . 
Unless  the  injunction,  therefore,  in  such 
case,  operates  upon  those  members  and  of- 
ficers of  the  corporation  by  whom  its  cor- 
porate will  is  manifested  and  corporate  acta 
performed,  and  unless  it  creates  a  duty  for 
which  they,  as  parties  to  the  suit,  are  per- 
sonally responsible,  it  Is  emphatically 
hrutum  fulmen, — the  words  may  be  those  of 
command  or  menace,  but  they  are  addressed 
to  no  one,  and  sifrnify  nothing." 

Dicta  to  similar  effect  are  found  in  First 
Cong.  Church  v.  Muscatine,  2  Iowa,  69,  and 
Sercomb  v.  Catlin,  128  111.  656,  15  Am.  St. 
Rep.   147,  21  N.  E.  606. 

But,  as  said  in  5  Thompson  on  Corpora- 
tions, ft  6449,  the  administration  of  justice 
would  be  exceedingly  lame  if  a  corporation,, 
through  its  officers,  could  wilfully  set  at 
naught  the  judgment,  decree,  or  order  of  a 
court  of  justice,  and  escape  all  punishment 
therefor.  And  all  the  modem  cases  in  which 
the  question  has  been  directly  decided  seem 
to  be  in  harmony  in  holding  that  a  corpora- 
tion may  be  punished  for  contempt  in  dis- 
obeying the  judgments,  decrees,  or  orders  of 
a  court  of  justice,  made  in  a  case  within  ita 
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iiim  in  fear,   to  intimidate  him  or  coerce 
him,  are  alike  unlawful. 
Appeal — ^interlocutory  order. 

8.  A  reservation  by  the  trial  court  of 
the  question  whether  a  fine  imposed  on  de- 
fendant for  violation  of  an  injunction  can 
be  paid  to  complainants  in  satisfaction  of 
their  damages  and  expenses  is  merely  inter- 
locutory, and  not  subject  to  review  on  ap- 
peal. 

Injunction— collateral  attack— Averments  of 
bilL 

9.  The  truthfulness  of  the  averments  of 
injury  in  a  bill  for  injunction  cannot  be 
<|ue8tioned  in  a  proceeding  for  contempt  for 
violation  of  the  injunction. 

•Same — ^violation — ^fine. 

10.  One  thousand  dollars  is  not  an  ex- 
cessive fine  to  impose  on  a  labor  union  for 


violation  of  an  injunction  restraining  inter- 
ference with  the  business  of  former  employ- 
ers of  members  on  a  strike,  where  the  viola- 
tion is  flagrant  and  often  repeated. 
Same — ^violation — mode,  of  punishment. 

11.  A  petition  is  not  necessary  for  the 
punishment  of  one  for  violation  of  an  in- 
junction, and  one  filed  cannot  be  objected 
to  if  it  fully  advised  defendant  of  the  diarge 
against  him. 

Same — sufficiency  of  order. 

12.  An  order  adjudging  one  guilty  of  con- 
tempt for  violation  of  an  injunction  is  not 
insufficient  for  failure  to  set  out  the  partic- 
ulars of  the  violation,  if  it  refers  to  the  pe- 
tition and  affidavits  where  such  matters  ap- 
pear. 

Appeal— contempt — ^insufficiency  of  record. 

13.  One   convicted   of   contempt   cannot, 


jurisdiction.  The  leading  case  on  this  ques- 
tion is  People  v.  Albany  &  V.  R.  Co.  12  Abb. 
Pr.  171,  20  How.  Pr.  358,  where  the  power 
of  the  court  to  punish  a  corporation  for  dis- 
obedience of  an  injunction  was  sustained. 
The  court  said  that  the  power  which  makes 
an  order  can  enforce  it;  that  a  party  who 
disobeys  the  order  may  be  punished  for  it, 
•and  no  exception  to  the  rule  could  be 
acknowledged;  that  every  person  within  the 
jurisdiction  of  the  court,  high  or  low,  natu- 
ral or  artificial^  is,  in  a  proper  sense,  subject 
to  its  power,  and,  in  case  of  disobedience, 
amenable  to  punishment.  The  court  con- 
tinued: 'Tt  is  no  answer  to  say  that  the 
act  of  the  corporation  is  manifested  and 
carried  into  effect  by  individuals,  and  that 
those  persons  are  always  liable  to  the  proc- 
ess of  the  law,  and  may  be  punished,  and 
therefore  an  injured  party  has  always  the 
means  of  redress.  It  is  a  poor  compliment 
to  the  law  to  say  that,  while  the  principal 
Is  the  real  offender,  though  you  cannot  reach 
him,  you  can  reach  his  agent, — his  instru- 
ment. Besides,  the  agent  may  be  entirely 
irresponsible  or  comparatively  innocent.  And 
why  cannot  a  corporation  be  punished  for 
contempt?  It  is  said  because  it  cannot  be 
attached, — ^that  is,  personally  seized  or  tak- 
en. This  shows  no  sufficient  reason.  In  the 
former  equity  practice  it  sometimes  became 
necessary  to  order  a  corporation  to  answer 
a  bill  in  chancery.  If  it  refused,  it  was  not 
strictly  attached  as  a  natural  person  would 
be,  but  a  distringas,  or  writ,  authorizing  a 
distress  upon  its  property,  was  issued ;  this 
failing,  a  second,  and  sometimes  a  third, 
was  issued;  and,  if  these  were  insuf- 
ficient, then  process  of  sequestration  was 
issued  against  it,  and  its  property  se- 
questered for  the  benefit  of  the  ag- 
grieved party.  1  Barb.  Ch.  76.  Why  may 
not  process  of  sequestration  be  issued 
against  it  to  punish  it  for  contempt  in  vio- 
lating an  injunction,  as  well  as  contempt  in 
refusing  to  answer?  Why  may  it  not  be 
fined  for  the  contempt,  and  the  fine  collected 
in  the  ordinary  way?  Corporations  are  of- 
ten indicted  for  neglect  of  duty  or  for  posi- 
tive misfeasance,  and  the  punishment  upon 
<!onviction  is  by  the  imposition  of  a  fine.  The 
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punishment  by  fine  for  a  contempt  is  one  of 
the  usual  modes  of  punishment,  and  directly 
recognized  by  statute.  So,  also,  the  seques- 
tration of  property  is  recognized  among  the 
elementary  writers.*  The  court  declai^  it 
could  not  coincide  with  the  opinion  ex- 
pressed by  Mr.  Justice  Duer  in  Davis  t.  New 
York,  supra^  as  to  the  inefficiency  of  this 
process  upon  the  corporation  itself;  aod 
adds :  "It  is  true  that  a  corporation  cannot 
be  personally  attached  or  apprehended;  bnt 
I  do  not  agree  that  there  are  no  means  by 
which  its  obedienoe  to  an  injunction  can  he 
compelled  or  its  disobedience  punished,  or 
that,  as  to  the  corporation  itself,  the  in- 
junction is  a  mere  hrutum  fulmen.  On  the 
contrary,  I  think  the  means  of  punish- 
ment are  within  the  reach  of  the  court,  and, 
though  not  probably  quite  so  effective  as  in 
the  case  of  a  natural  person  (for  imprison- 
ment cannot  be  resorted  to),  they  are  suf- 
ficiently so  in  most  cases  to  effect  the  de- 
sired object.  Much  of  the  supposed  impu- 
nity of  corporations  as  such  from  punishment 
for  contempt,  when  spoken  of  in  the  elemen- 
tary treatises  on  this  subject,  is  founded.  I 
think,  upon  the  idea  that  they  cannot  be 
attached,  from  which  it  by  no  means  fol- 
lows that  other  modes  of  punishment  may 
not  be  administered." 

On  the  authority  of  this  case,  it  was  also 
held,  in  New  York  v.  New  York  &  S.  I. 
Ferry  Co.  64  N.  Y.  622,  that  a  corporation 
may  be  fined  for  violatincr  an  injunction. 

So,  in  Hillis  v.  Peekskill  Sav.  Bank,  18 
N.  Y.  Week.  Dig.  287,  it  is  held  that,  when 
a  decree  or  judgment  is  pronounced  against 
a  corporation,  which  it  refuses  to  obey,  th« 
party  who  avers  that  the  corporation  is  in 
contempt  may  have  the  writ  of  distrinpia 
to  bring  it  before  the  court,  and  after  that, 
if  no  satisfactory  answer  is  given  to  the  al- 
leged contempt,  the  court  may  order  a  se- 
questration to  enforce  the  performance  of 
the  decree  or  order  of  the  court. 

And  the  right  to  punish  a  corporation  for 
contempt  for  violating  an  injunction  order 
is  also  sustained  in  Golden  Gate  Oonsol.  Hy- 
draulic Min.  Co.  v.  Superior  Court,  65  Cal. 
187.  8  Pac.  628. 

So,  in  SUte,  West  Jersey  Traction  Co, 
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on  appeal,  question  the  sufficiency  of  the  re- 
citals on  which  the  orders  are  based  because 
Tiot  supported  by  the  record,  in  the  absence 
of  a  certificate  by  the  clerk  showing  that  the 
complete  record  is  before  the  court. 

(Boggs  and  Scott,  J  J.,  dissent.) 

(February  21,  1906.) 

APPEALS  by  defendants  from  judgments 
of  the  Appellate  Court,  First  District, 
Affirming  judgments  of  the  Superior  Court 
for  Cook  County  punishing  defendants  for 
oontempt  in  violating  an  injunction.  Af- 
iirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  John  A.  Bloomingaton,  for  appellants: 
The  court  had  no  jurisdiction  to  enter  the 
order. 


Tolman  v.  Jones,  114  111.  155,  28  N.  E. 
464;  Kerfoot  v.  People,  51  111.  App.  415; 
Spoors  V.  Coen,  44  Ohio  St.  602,  9  N.  E. 
132;  Munday  v.  Vail,  34  N.  J.  L.  420: 
Reynolds  v.  Stockton,  43  N.  J.  Eq.  213,  3 
Am.  St.  Rep.  305,  10  Atl.  385,  140  U.  S. 
254,  35  L.  ed.  464,  11  Sup.  Ct.  Rep.  773. 

A  corporation  can  only  be  punished 
through  its  officers  or  those  acting  in  aid 
of  it,  in  the  absence  of  legislative  enactment 
to  the  contrar3\ 

Seroombs  t.  Catlin,  128  111.  556,  15  Am. 
St.  Rep.  147,  21  N.  E.  606;  McKim  v.  Odom, 
3  Bland.  Ch.  415;  Rex  v.  Windham,  1  Cowp. 
377;  Re  Western  M.  &  P.  Ins.  Co.  38  111. 
289. 

The  court  erred  in  granting  indemnity  to 


Prosecutor,  v.  Board  of  Public  Works,  58  N. 
J.  L.  536,  37  Atl.  578,  it  is  held  that  proceed- 
ings by  way  of  contempt  will  lie  against 
<-orporations  as  well  as  against  individuals. 
The  court  says  that,  in  case  of  individuals, 
the  process  is  by  attachment,  followed  by  a 
fine,  or  imprisonment,  or  both.  But,  in  case 
of  a  corporation,  the  process  in  equity  courts 
is  by  writ  of  sequestration;  and  that  in 
<*ourts  of  law  distringas  is  the  appropriate 
writ. 

Again  In  United  States  ex  rel.  Southera 
'Exp.  Co.  V.  Memphis  &  L.  R.  R.  Co.  (C.  C. 
W.  D.  Tenn.)  6  Fed.  237,  it  is  held  that  a 
<orporation  may  be  punished  by  fine  for  vio- 
lation of  an  injunction,  and  that  the  court 
IS  not  confined  to  the  remedy  against  the  di- 
rectors individually,  or  such  other  persons 
as  were  responsible  for  the  violation.  The 
<court  said  that  in  England  it  was  not  usual 
to  punish  a  contempt  by  a  fine,  even  in  the 
<*ase  of  natural  persons;  that  they  were  to 
stand  committed  to  prison;  and  that  obe- 
<iience  to  an  injunction  against  privileged 
persons  and  corporations  was  sometimes  en- 
forced by  sequestration,  which  placed  the 
property  of  the  contemnor  in  custody  until 
obedience  was  given;  but  added  that  our 
■Revised  Statutes  have  prescribed  the  mode 
of  punishment,  and  directed  that  it  shall  be 
by  fine  or  imprisonment.,  and  that  this  op- 
erates as  a  negation  of  all  other  modes  of 
punishment. 

And  in  McKim  v.  Odom,  3  Bland,  Ch.  407, 
the  right  to  a  distringas  against  a  corpora- 
tion which  had  refused  to  obey  a  summons 
to  answer  in  proceedings  in  which  it  was 
Tnade  a  defendant  was  sustained.  The  court 
-naid  the  only  mode  of  proceeding  either  to 
<'nforce  an  answer  or  obedience  to  a  decree 
is  by  a  distringas  and  sequestrntion  of  the 
property  of  the  corporation.  He  therefore 
crranted  the  distringas,  and  said  that  upon 
the  first  distringas  to  compel  an  appearance 
or  answer  the  sheriff  should  take  issues  or 
personal  property  of  the  corporation  to  a 
certain  amount:  upon  the  alias  distrincra^ 
lie  should  levy  a  certain  other  amount;  and 
on  the  pluries  distringas  he  should  distrain 
the  whole  of  the  personal  estate,  together 
^th  the  rents  and  profits  of  the  land.  And, 
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if  it  should  be  ascertained  by  the  return  of 
all  these  successive  writs  that  the  corpora- 
tion had  no  property  upon  which  a  dis- 
tringas could  oe  levied^  or  which  could  be 
taken  under  a  sequestration,  then  the  bill 
might  be  taken  pro  confesao,  and  if,  having 
no  property,  or  after  all  its  property  had 
been  sequestered,  it  still  stood  out  and  re- 
fused to  appear  and  answer,  then  the  oourt 
thought  that,  according  to  the  better  and 
more  reasonable  opinion,  the  plaintiff  might 
have  an  attachment  against  the  members, 
or  at  least  those  who  had  been  duly  sum- 
moned and  served  with  the  subpoena. 

So,  in  Cowie  v.  Trudeau  (superior  oourt 
for  Lower  Canada),  cited  in  note  in  31  Am. 
Rep.  665,  a  bank  was  fined  for  contempt  in 
refusing  to  comply  with  a  suhpasna  duces 
tecum  ordering  it  to  have  certain  books  in 
court  on  a  certain  day. 

And  the  right  to  punish  a  corporation  for 
contempt  in  refusing  to  comply  with  an  or- 
der or  decree  of  court  seems  to  be  assumed 
in  Indianapolis  Water  Co.  v.  American 
Strawboard  Co.  (C.  C.  D.  Ind.)  75  Fed.  972; 
Seventy-Six  Land  &  Water  Co.  v.  Superior 
Court,  93  Cal.  139,  28  Pac.  813;  Rochester, 
H.  &  L.  R.  Co.  V.  New  York.  L.  E.  &  W.  R. 
Co.  48  Hun,  190,  15  N.  Y.  S.  R.  686;  Man- 
hattan Electric  Light  Co.  v.  Harlem  Light- 
ing Co.  44  N.  Y.  S.  R.  169,  18  N.  Y.  Supp. 
371;  Taber  v.  New  York  Elev.  R.  Co.  12 
Misc.  460,  34  N.  Y.  Supp.  29;  Baltimore  & 
O-  R.  Co.  V.  Wheeling,  13  Gratt.  40:  I^ee  v. 
Aylesbury  Urban  District  Council,  19  Times 
L.  R.  106. 

In  Jones  v.  Boston  Mill  Corp.  4  Pick.  507, 
16  Am.  Dec.  358,which  was  a  bill  in  equity 
praying  a  decree  to  enforce  the  specific  per- 
formance of  an  award  against  a  corporation, 
which  declined  to  execute  it,  it  was  argued 
that  the  court  was  incompetent  to  enforce  its 
decrees  against  a  corporation  on  account  of 
its  inability  to  use  such  compulsory  process 
as  courts  of  chancery  employed  in  like  cases 
in  England.  But  the  court  said  that,  if  a 
distringas,  sequestration,  or  other  form  of 
process  should  become  necessary  to  the  due 
and  complete  execution  of  a  decree  against  a 
corporation,  the  court  was  authorized  to  de- 
vise and  issue  such  process. 


1004 


ILLINOIS  SUPREME  COURT. 


tfae  complainantB.  There  was  no  evidence  of 
pefmniary  loss. 

Noble  Twp.  V.  Aasen,  10  N.  D.  274,  86  N. 
W.  742;  People  ex  rel.  Dayig  ▼.  Gompton, 
1  Duer,  532;  Moflfat  v.  Herman,  116  N.  Y. 
134,  22  N.  E.  287;  East  River  Bank  v.  De 
Lacy,  37  Misc.  765,  76  N.  Y.  Supp.  927. 

OontempU  are  purely  punitive  in  the  ab- 
sence of  statute. 

Re  Pierce,  44  Wis.  411;  Lester  v.  People, 
150  111.  423,  41  Am.  St.  Rep.  375,23  N.  E. 
387,  37  N.  E.  1004;  People  ex  rel.  Munsell 
V.  Court  of  Oyer  &  Terminer,  101  N.  Y.  247, 
54  Am.  Rep.  691,  4  N.  E.  259;  Oster  v.  Peo- 
ple, 192  111.  476,  56  L.R.A.  462,  61  N.  E.  469. 

The  right  to  give  indemnity  is  purely 
statutory. 

State  ex  rel.  Lanning  v.  Lonsdale,  48  Wis. 


366,  4  N.  W.  390;  Swift  v.  State,  63  Ind. 
81;  Re  Rhodes,  65  N.  C.  518;  CRourke  v. 
Cleveland,  49  N.  J.  Eq,  579,  31  Am.  St,  Rep. 
719,  25  Atl.  867. 

Strike  benefits  are  lawful. 

Cumberland  Glass  Mfg.  Co.  v.  Glass  Bottle- 
Blowers'  Asso.  59  N.  J.  Eq.  49,  46  AU.  208; 
Levy  V.  Rosenstein,  56  App.  Div.  618,  67 
N.  Y.  Supp.  630. 

Guilt  in  contempt  proceedings  should  \» 
proved  beyond  a  reasonable  doubt. 

State  V.  Davis,  60  W.  Va.  100,  40  S.  E. 
331;  Accumulator  Co.  v.  Consolidated  Elec- 
tric Storage  Co.  53  Fed.  793;  Probasoo  v. 
Probasoo,  30  N.  J.  Eq.  108 ;  Sutton  v.  Davis,. 
64  N.  Y.  633;  Bates's  Case,  55  N.  H.  325; 
Benbow  v.  Kellom,  52  Minn.  433,  54  N.  W. 


In  Re  Western  M.  &  F.  Ins.  Co.  38  111.  289, 
the  court  says  that  when  a  court  makes  an 
order  appointing  a  particular  person  a  de- 
positary of  the  court  funds,  and  such  person, 
knowing  of  such  order,  accepts  the  deposit, 
he  becomes  an  officer  of  the  court,  and  the 
court  may  order  him  to  refund  the  money, 
and,  if  he  fails  to  do  so  without  showing 
some  valid  reason,  may  proceed  against  him 
as  for  a  contempt;  and  that  the  same  rule 
would  apply  to  a  corporation ;  and,  if  its  of - 
tcers  having  control  of  its  funds,  and  hav- 
ing the  means  of  payment  belonging  to  a 
corporation  in  their  hands,  should  refuse  to 
pay,  they  too  might  be  proceeded  against  as 
for  a  contempt.  But  tne  question  in  issue 
was  whether,  after  such  a  depositary  be- 
came insolvent  with  court  money  in  his 
hands,  and  made  an  assignment  for  credit- 
ors, his  assignees  could  1^  considered  as  a 
quasi  officer  of  the  court,  and  punished  for 
contempt  in  refusing  to  obey  a  summary 
order. 

In  Rex  V.  Windham,  1  Cbwp.  377,  where  a 
mandamus  directed  to  the  warden  of  a  col- 
lege to  compel  him  to  affix  the  common  seal 
of  the  college  to  an  answer  to  a  bill  in  the 
court  of  chancery  against  the  warden,  fel- 
lows, and  scholars,  was  granted,  the  court 
said  that  in  the  court  of  chancery,  where  a 
bill  is  brought  against  a  corporation,  if  the 
«M)rporation  is  in  contempt,  tnere  is  no  rem- 
edy by  way  of  proceedmg  for  ji  contempt 
personally  against  the  real  parties  who  of- 
fend, but  that  the  mode  of  compulsion  is  by 
sequestration.  But  that  this  mode  of  pro- 
reeding  would  affect  the  whole  body  and 
punish  the  corporation  at  large;  and  that 
the  corporation  at  large  in  this  case  was  not 
In  fault,  since  the  majority  of  the  body  had 
obeyed  the  process  of  the  court  as  far  as  in 
their  power  lay,  and  were  ready  to  put  in 
their  answer,  but  the  individual  warden, 
whose  act  was  necessary  to  render  that  an- 
swer complete,  refused  to  put  the  seal  of 
the  college  to  it,  and  therefore  the  court  of 
chancery  had  stayed  its  process  for  the  con- 
tempt, in  mercy  to  the  acquiescing  parties, 
that  the  present  application  for  mandamus 
might  be  made. 

Though  nothing  is  said  about  the  right 
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to  punish  a  corporation  for  contempt,  an  in> 
dictmc^nt  against  a  corporation  for  disobe* 
dience  to  an  order  of  court  was  sustained 
in  Queen  v.  Birmingham  &  G.  R.  Co.  3  Q. 
B.  708.  The  defendants  not  coming  in  to 
plead  under  the  usual  venire,  some  of  the 
goods  of  the  company  were  seized  under  a 
distringas.  It  was  moved  to  quash  the  in- 
dictment on  the  ground  that  a  corporation 
is  not  indictable,  but  the  court  refused  to 
quash,  and  directed  the  defendants  to  de> 
mur,  giving  them  leave,  if  judgment  should 
be  against  them,  to  plead  over.  The  de- 
fendants appearcKi  in  the  court  of  common 
pleas,  and  demurred,  and  the  case  was  ar- 
gued, and  it'  was  held  that  on  this  demur- 
rer there  must  be  a  judgment  for  the  Crown. 
On  tae  proposition  that  indictment  will  not 
lie  against  a  corporation,  the  court  said  only 
one  direct  authority  was  referred  to,  a 
dictum  of  Judge  Holt  in  an  anonymous  case 
reported  in  12  Mod.  559;  and  that  the 
nature  of  the  offense  to  which  the  observa- 
tion of  the  judge  anplied  did  not  appear. 
The  court  also  said  that,  as  a  general  prop- 
osition, it  was  opposed  to  a  number  of  ca.se» 
which  show  that  a  corporation  may  be  in- 
dicted for  breach  of  duty  imposed  upon  it 
by  law,  though  not  for  a  felony  or  crimes 
involving  personal  violence. 

That  a  corporation  may  be  held  liable  for 
criminal  contempt  for  publishing  in  a  news- 
paper printed  and  circulated  in  a  place 
where  a  trial  is  had,  an  article  concerning 
the  cause  on  trial,  which  is  calculated  to 
prejudice  the  jury  and  prevent  a  fair  trials 
is  held  in  Telegram  Newspaper  Co.  v.  Com. 
172  Mass.  294,  44  L.R.A.  159,  70  Am.  St.  Rep. 
280,  52  N.  E.  445.  It  was  contended  that  a 
corporation  could  not  be  guilty  of  a  criniinar 
contempt  of  court,  although  it  might  be 
fined  for  what  is  called  a  civil  contempt: 
but  this  contention  was  denied.  The  court 
said  a  corporation  cannot  be  arrested  and 
imprjsoned  in  either  civil  or  criminal  pro- 
ceedings; but  its  property  may  be  taken,, 
either  as  compensation  for  a  private  wrongs 
or  as  punishment  for  a  public  wronef. 

And  the  right  to  punish  a  municipal  cor- 
poration for  contempt  is  sustained  in  Mar- 
son  V.  Rochester,  97  N.  Y.  Supp.  881,  wher© 
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-482;  Re  Buckley,  69  Cal.  1,  10  Pac  69; 
United  States  v.  Jose,  63  Fed.  951. 

There  is  a  distinction  between  violating 
•an  injunction  and  aiding  and  abetting. 

Parsons  v.  People,  61  111.  App.  467. 

Picketing  is  lawful. 

Cumberland  Glass  Mfg.  Co.  v.  Glass  Bot- 
tle Blowers*  Asso.  supra;  Sherry  v.  Perkins, 
147. Mass.  212,  9  Am.  St.  Rep.  689,  17  N.  E. 
-307;  Vegelahn  v.  Guntner,  167  Mass.  92, 
-35  L.R.A.  722,  67  Am.  St.  Rep.  443,  44  N.  E. 
1077 ;  Beck  v.  Railway  Teamsters'  Protect- 
ive Union,  118  Mich.  497,  42  L.R.A.  407, 
74  Am.  St.  Rep.  421,  77  N.  W.  13;  American 
Steel  &  Wire  Co.  v.  Wire  Drawers'  &  Die 
Makers'  Unions  Nos.  1  &  3,  90  Fed.  608. 

Messrs.  Horace  Kent  Tenney  and  James 


H.  Wilkerson,  with  Messrs.  Tenney,  Coffeen» 
Harding,  &  Wilkerson,  for  appellees: 

Unless  the  injunction  was  void  a&  initiop 
appellants  could  not  violate  it  with  im- 
punity. The  court  had  jurisdiction,  and  the 
Injunction  was  therefore  not  void. 

Sumner  v.  Milford,  214  111.  388,  73  N.  E. 
742;  O'Brien  v.  People,  216  111.  354,  76  N. 
E.  108;  Reyes  v.  Ellensohn,  82  Hun,  13,  30 
N.  Y.  Supp.  1035,  Affirmed  in  144  N.  Y.  700, 
39  N.  E.  857;  Re  Ruppaner,  25  N.  Y.  Civ. 
Proc.  Rep.  158,  37  N.  Y.  Supp.  429;  Iowa 
County  V.  Mineral  Point  R.  Co.  24  Wis.  93 ; 
Ada  Street  M.  E.  Church  v.  Gamsey,  66 
m.  132. 

The  power  of  the  court  is  not  limited  to 
a  personal  proceeding  against  the  officer 
or  agent  who  does  or  directs  the  act. 


the  court  said  it  thought  a  municipal  cor- 
poration might  be  punished  for  contempt, 
the  same  as  any  other  corporation,  where  it 
Assumed  to  act  in  its  corporate  capacity  in 
A  matter  involving  the  rights  of  an  indi- 
vidual. The  court  distinguished  the  case  of 
Davis  V.  New  York,  1  Duer,  610,  containing  a 
'dictum  adverse  to  this  proposition,  on  the 
l^round  that  there  it  appeared  that  the  whole 
"body  politic  were  considered  as  plaintiifs, 
And  that  it  was  said  by  the  judge,  in  ef- 
fect, that  it  would  be  unintelligible  to  levy 
a  tax  upon  the  whole  public  to  pay  a  fine 
which  should,  when  paid,  be  returned  to  the 
treasury;  and  the  court  added  that  it  could 
be  really  seen  that,  if  a  municipality  were 
fined  as  for  a  criminal  contempt,  the  fine 
«o  paid  would  go  into  the  treasury  and  so 
back  to  the  taxpayer,  and  therefore  no  good 
or  ill  would  result,  but  that  the  case  at  bar 
was  entirely  different;  that  here  the  plain- 
tiff sought  to  prevent  a  wrong  threatened  to 
be  done  to  his  property  by  the  municipality; 
that,  if  such  wrong  were  done,  the  munic- 
ipality would  be  liable  for  the  damages; 
that,  anticipating  this,  he  sought  to  prevent 
the  injury  by  injunction,  and  yet,  in  viola- 
tion of  such  injunction  order,  the  damage 
notwithstanding  was  done;  and  that,  al- 
though he  might  bring  an  action  against  the 
city  for  the  damages,  he  might,  neverthe- 
less, recover  the  actual  damage  suffered  as 
by  way  of  fine  in  the  present  proceeding. 
'The  court  also  said,  its  attention  had  been 
called  to  the  statement  of  several  text 
writers,  and  to  the  dictum  of  the  courts  in 
«ome  cases,  to  the  effect  that  a  municipal 
corporation  cannot  be  punished  for  con- 
tempt ;  that,  of  course,  it  is  elementary  that 
a  corporation  other  than  a  municipal  one 
may  be  so  punished,  and  that  it  thought 
it  reasonable  to  hold  that  a  municipal  cor- 
poration engaged  in  a  municipal  work  which 
is  restrained  by  order  of  the  court,  and 
which  continues  such  work  in  violation  of 
the  injunction,  which  violation  results  in  an 
injury  to  the  property  of  the  private  indi- 
vidual, may  be  punished  for  the  violation  of 
such  injunction  at  the  instance  of  such  pri- 
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vate  individual,  to  the  extent  of  the  dam- 
ages sustained  by  him  by  reason  of  such 
violation.  But  in  New  York  it  is  expressly 
provided,  by  the  Code  of  Civil  Proceduro,  § 
2284,  that  a  corporation  may  be  fined  for 
contempt;  and  it  was  said  this  was  evident- 
ly intended  to  settle  the  question  that  had 
theretofore  arisen^  as  to  whether  the  corpo- 
ration could  be  punished  for  contempt. 

To  the  contrary  of  this  case,  it  is  held  in 
Bass  V.  Shakopee,  27  Minn.  250,  4  N.  W. 
619,  6  N.  W.  776,  that  a  municipal  corpora- 
tion cannot  be  guilty  of  a  contempt  in  (dis- 
obeying an  injunction;  that  such  contempt, 
if  any,  in  disobeying  a  writ  directed  to  the 
dty,  must  be  the  contempt  of  individual 
persons,  as,  for  instance,  the  officers  of  the 
city.  But  the  court  here  relied  on  Davis  v. 
New  York,  distinguished  in  the  preceding 
case,  and  London  v.  Lynn,  1  H.  BI.  206.  The 
statement  by  Mr.  Justice  Duer  in  Davis  v. 
New  York,  that  a  corporation  cannot  be 
punished  for  contempt,  is  hardly  more  than 
a  dictum,  since  the  question  was  not  wheth- 
er the  corporation  might  be  punished,  but 
whether  the  individual  members  might  be 
punished  for  violation  of  an  order  directed 
to  the  corporation.  And  the  statement  is 
not  confined  to  mimicipal  corporations,  but 
is  broad  enough  to  apply  to  any  corporate 
body.  Moreover,  Mr.  Justice  Duer  said  later 
in  his  opinion  (pap^e  496)  that  the  Supposi- 
tion that  there  exists  an  important  distinc- 
tion, or  any  distinction  whatever,  between 
a  municipal  corporation  and  any  other  cor- 
poration aggregate,  in  respect  to  the  powers 
of  courts  of  justice  over  its  proceedings,  is 
entirely  gratuitous,  and,  as  it  seemed  to 
him,  as  destitute  of  reason  as  it  certainly 
is  of  authority.  The  decision  in  London  v. 
Lynn  was  simply  that  attachment  .would 
not  lie  against  a  corporation  for  contempt; 
and  this  decision  also  seems  not  to  be  con- 
fined to  municipal  corporations  only.  In- 
deed, it  is  not  clear  that  it  is  intended  in 
the  case  of  Bass  v.  Shakopee  itself  to  make  a 
distinction  between  municipal  corporations 
and  other  corporations,  though  the  form  of 
statement  would  lead  one  to  think  so. 
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7  Am.  &  Eng.  Enc.  Law,  p.  847;  Rapalje, 
Contempts,  SS  1,  48;  Cook,  Corp.  |  15b;  2 
High,  Inj.  4th  ed.  S  1460;  Com.  v.  New  Bed- 
ford Bridge,  2  Gray^  339;  Com.  v.  Pulaski 
Coimty  Agri.  k  M.  Asso.  92  Ky.  201,  17 
S.  W.  442;  United  States  ex  rel  Southern 
Exp.  Co.  V.  Memphis  &  L.  R.  R.  Co.  6  Fed. 
237 ;  Cary  Mfg.  Co.  v.  Acme  Flexible  Clasp 
Co.  48  C.  C.  A.  118,  108  Fed.  873;  Re  Tift, 
11  Fed.  463;  Indianapolis  Water  Co.  v. 
American  Strawboard  Co.  75  Fed.  972;  Re 
North  Bloomfield  Gravel  Min.  Co.  11  Sawy. 
590,  27  Fed.  705;  Re  Western  M.  &  F.  Ins. 
Co.  38  111.  289;  Golden  Gate  Consol.  Hy- 
draulic Min.  Co.  y.  Superior  Court,  65  Cal. 
187,  3  Pac.  628;  Wells,  F.  &  Co.  v.  Oregon 
R.  &  Nav.  Co.  9  Sawy.  601,  19  Fed.  20. 

The  union,  having  joined  with  it's  members 
in  a  conspiracy  to  do  acts  forbidden  by  the 
injunction,  is  to  be  held  liable  under  the 
rules  relating  to  conspiracy. 

O'Brien  v.  People,  216  HI.  364,  75  N.  E. 
108;  Chicago,  W.  &  V.  Coal  Co.  v.  People, 
214  III.  421,  73  N.  E.  770;  Brennan  v.  Peo- 
ple, 15  111.  511;  Spies  v.  People,  122  111.  1, 
3  Am.  St.  Rep.  320,  12  N.  E.  865,  17  N.  E. 
898;  Graff  v.  People,  208  111.  312,  70  N.  E. 
299;  Van  Eyck  v.  People,  178  HI.  199,  52 
N.  E.  962;  Miller  v.  John,  208  111.  177,  70 
N.  E.  27;  Lasher  v.  Littell,  202  111.  551,  67 
N.  E.  372;  SUte  v.  McCahill,  72  Iowa,  111, 
30  N.  W.  556,  33  N.  W.  699;  Patnode  v. 
Westenhaver,  114  Wis.  460,  90  N.  W.  467; 
United  States  v.  Kane,  23  Fed.  748;  United 
States  V.  Cassidy,  67  Fed.  698;  Thomas  v. 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  4  Inters. 
Com.  Rep.  788,  62  Fed.  803;  United  States 
V.  Weber,  114  Fed.  960;  6  Am.  &  Eng.  Enc. 
Law,  pp.  864-866;  Casey  v.  Cincinnati 
Typographical  Union,  No.  3,  12  L.R.A.  193, 
45  Fed.  135;  Ex  parte  Richards,  117  Fed. 
(558;  Union  P.  R.  Co.  v.  Ruef,  120  Fed.  127; 
Doremus  v.  Hennessy,  176  111.  608,  43  L.R.A. 
797,  68  Am.  St.  Rep.  203,  52  N.  E.  924,  54 
N.  E.  624. 

It  is  illegal  to  boycott  a  man. 

Loewe  v.  California  State  Federation  of 
Tiabor,  139  Fed.  71;  Sherry  v.  Perkins,  147 
Mass.  212,  9  Am.  St.  Rep.  689,  17  N.  E. 
.SOf;  Jersey  City  Printing  Co.  v.  Cassidy, 
03  N.  J.  Eq.  759,  53  All.  230;  Delz  v.  Win- 
free,  80  Tex.  400,  26  Am.  St.  Rep.  755,  16 
S.  W.  Ill;  Casey  v.  Cincinnati  Typograph- 
ical Union,  No.  3,  12  L.R.A.  199,  45  Fed. 
135 ;  Hopkins  v.  Oxley  Stave  Co.  28  C.  C.  A. 
99,  49  U.  S.  App.  709,  83  Fed.  917: 
Doremus  v.  Hennessy,  supra;  Jensen  v. 
Cooks*  &  Waiters'  Union,  39  Wash.  531,  81 
Pac.  1069 ;  Seattle  Brewing  k  Malting  Co.  v. 
Hansen,  144  Fed.  1011. 

Intent  to  injure  renders  the  acts  of  the 
combination  created  for  that  purpose  illegal. 

O'Brien  v.  People,  216  111.  354,  76  N.  E. 
108;  Aikens  v.  Wisconsin,  195  U.  8.  194, 
^L.R.A.(N.S.) 


49  L.  ed.  154,  25  Sup.  Ct.  Rep.  3;  State  ex: 
rel.  Durner  v.  Huegin,  110  Wis.  189,  S± 
L.R.A.  700,  85  N.  W.  1046;  London  Guaran- 
tee &  Acci.  Co.  V.  Horn,  206  111.  493,  99  Ani. 
St.  Rep.  185,  69  N.  E.  526;  Marteli  v.  White^ 
185  Mass.  255,  64  L.R.A.  260,  102  Am.  8t. 
Rep.  341,  69  N.  E.  1085;  Berry  v.  Donovan,. 
188  Mass.  353,  74  N.  E.  603;  Graham  v. 
St.  Charles  St.  R.  Co.  47  La.  Ann.  214,  2T 
L.R.A.  416,  49  Am.  St.  Rep.  366,  16  So. 
806;  Moran  v.  Dunphy,  177  Mass.  485,  5± 
L.ILA.  115,  83  Am.  St  Rep.  289,  59  N.  E. 
125;  Curran  v.  Galen,  162  N.  Y.  33,  37 
L.R.A.  802,  57  Am.  St.  Rep.  496,  46  N.  E. 
297;  Doremus  v.  Hennessy,  supra;  Barr  ▼. 
Essex  Trades  Council,  53  N.  J.  Eq.  101,  3<> 
Atl.  881 ;  Casey  v.  Cincinnati  Typographical 
Union,  No.  3,  supra;  Walker  v.  Cronin,  lOT 
Mass.  555;  Angle  v.  Chicago,  St.  P.  M.  &  O. 
R.  Co.  151  U.  S.  1,  38  L.  ed.  65,  14  Sup.  Ct. 
Rep.  240;  Carew  v.  Rutherford,  106  Mas». 
1,  8  Am.  Rep.  287;  1  Eddy,  Combinations. 
S  525;  United  States  ex  rel.  Guaranty  Tru:>t 
Co.  V.  Haggerty,  116  Fed.  510;  State  v. 
Glidden,  65  Conn.  46,  3  Am.  St.  Rep.  23,  » 
Atl.  890. 

The  maintenance  of  the  picket  system  wa» 
a  violation  of  the  injunction. 

Knudsen  v.  Benn,  123  Fed.  636. 

Hand,  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  bill  in  chancery  filed  in  the 
superior  court  of  Cook  county  on  October  9» 
1903,  by  the  Chicago  Typothetse,  a  volun- 
tary association  established  for  the  purpoAe- 
of  advancing  and  improving  the  binding  and 
printing  business  engaged  in  by  its  members 
in  the  city  of  Chicago,  and  for  the  purpose 
of  employing  skilled  mechanics  whose  serv- 
ices might  be  required  by  its  various  mem- 
bers, for  and  on  behalf  of  R.  R,  Donnelly  & 
Sons  Company,  W.  F.  Hall  Printing  Com- 
pany, Marsh  &  Grant  Company,  Faithom 
Printing  Company,  Rogers  &  Company,  S.  D. 
Cliilds  k  Company,  Jefferson  Theater  Pro- 
gram Company,  Shea,  Smith,  k  Company, 
and  A.  R.  Barnes  k  Company,  members  of 
said  association,  against  Franklin  Union  Nn: 
4,  its  officers  and  members,  praying  that  an 
injunction  issue  restraining  said  Franklin 
Union  No.  4,  its  officers  and  members,  from 
interfering  with  the  business  of  the  mem- 
bers of  said  association  and  their  employee* 
and  persons  seeking  employment  from  them. 
The  bill  averred  that  Franklin  Union  No. 
4,  its  officers  and  members,  had  entered  into 
a  conspiracy  between  themselves  and  with 
other  unknown  persons  to  prevent  the  mem- 
bers of  said  association  from  carrying  on 
their  business,  and  to  effect  the  object  of 
said  conspiracy  said  Franklin  Union  No.  4* 
its  officers  and  members,  had  inaugurated  a 
strike,  and  by  a  systematic  course  of  force 
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and  Tiolence,  threats,  intimidation,  and  pick- 
eting, sought  to  prevent,  and  were  prevent- 
ing, persons  in  the  employ  of  the  members 
of  said  association  from  longer  continuing 
in  their  employment  and  other  persons  from 
entering  their  employment,  the  effect  of 
which  was  to  injure  and  destroy  the  busi- 
ness of  the  members  of  said  association.  The 
bill,  in  scope  and  character  and  the  relief 
asked,  is  substantially  the  same  as  the  bill 
filed  in  O'Brien  v.  People,  216  111.  354,  75 
N.  E.  108,  where  many  of  the  questions 
raised  on  these  appeals  are  considered  and 
determined  adversely  to  the  contention  of 
these  appellants. 

The  defendants  were  notified  of  the  filing 
of  the  bill  and  the  application  for  an  injunc- 
tion, and  on  the  10th  day  of  October,  1903, 
the  court  issued  an  injunction  restraining 
Franklin  Union  No.  4,  its  officers,  and  the 
other  defendants,  among  other  things,  from 
in  any  manner  interfering  with,  hindering, 
obstructing,  or  stopping  any  of  the  business 
of  complainants,  or  their  agents  or  employ- 
ees, in  the  operation  of  their  business,  or 
from  entering  upon  the  grounds  or  places 
where  the  employees  of  complainants  were  at 
work,  for  the  purpose  of  interfering  with, 
hindering,  or  obstructing  complainants'  busi- 
ness in  any  manner,  and  also  from  compel- 
ling, or  attempting  to  compel,  by  threats  or 
intimidation,   force  or  violence,  or  by  un- 
lawful persuasion,  any  of  the  employees  of 
complainants  to  refuse  or  fail  to  do  their 
work  or  discharge  their  duties  as  such  em- 
ployees, or  by  like  methods   inducing  em- 
ployees to  leave  the  service  of  complainants, 
or  by  like  means  preventing  persons  from 
freely  entering  into  the  service  and  employ- 
ment of  complainants  and  continuing  there- 
in, and  also  by  like  unlawful  means  com- 
pelling and  inducing,  or  attempting  to  com- 
pel or  induce,  the  doing  of  any  act  in  fur- 
therance of  the  alleged  conspiracy,  or  to  in- 
terfere   with     the    complainants    or    their 
officers  or  emploj'ees  in  the   free,  uninter- 
rupted, and  unhindered  control   and  direc- 
tion of  their  business,  or  from  aiding  or  as- 
sisting any  others' in  so  doing,  and  from  con- 
gregating   upon    or    about    the    sidewalks, 
streets,  alleys,  or  approaches  adjoining  or 
adjacent  to  the  premises  occupied  by  com- 
plainants,   for    the    purpose    of    intimidat- 
ing the  employees  of  complainants,  or  pre- 
venting them,  or  any  of  them,  from  render- 
ing   their    services    and    discharging    their 
duties  to  complainants,  and  also  from,  either 
singly  or  in  combination  with  others,  col- 
lecting in  and  about  the  approaches  to  the 
factories  and  places  of  business  of  complain- 
ants for  the  purpose  of  picketing  or  patrol- 
ling or  guarding  the  streets,  avenues,  gates, 
and  approaches  and  places  of  business  of  the 
complainants,  for  the  purpose  of  intimidat- 
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ing,  threatening,  and  coercing,  or  unlawful  > 
ly  persuading,  any  of  the  complainants'  em- 
ployees, or  of  preventing  persons  seeking  em- 
ployment with  them  from  going  to  and  from 
the  places  of  business  of  complainants. 

In  the  bill,  as  originally  framed,  the  mem- 
bers  of  the  Chicago  Typothette  were  named, 
but  not  as  complainants;  the  averment  of 
the  bill  being  that  it  was  filed  by  the  Chi- 
cago Typothets  for  and  on  behalf  of  its. 
members,  naming  them.  The  members  each» 
however,  signed  the  following  statement  in 
writing,  immediately  following  the  verifica- 
tion of  the  bill:  "We,  the  undersigned,, 
members  of  complainant  association,  hereto 
affix  our  seals  and  consent  and  request  that 
action  be  brought  in  court  by  the  filing  of 
the  foregoing  bill  of  complaint."  On  the 
18th  of  October,  by  leave  of  court  and  with- 
out prejudice  to  the  injunction,  which  was. 
expressly  extended  to  cover  the  amended  and 
supplemental  bill,  an  amended  and  supple- 
mental bill  was*  filed,  in  which  all  of  the 
members  of  said  association  named  in  the 
original  bill,  and  the  C.  H.  Morgan  Com- 
pany, a  member  of  the  association,  were 
formally  named  as  complainants. 

The  immediate  cause  of  the  strike  inaugu- 
rated by  Franklin  Union  No.  4,  and  its  of- 
ficers and  members,  was  that  a  contract  had 
been  entered  into  between  the  Chicago 
Typothetic,  on  behalf  of  its  members,  and 
the  members  of  Franklin  Union  No.  4,  regu- 
lating the  hours,  wages,  and  terms  of  em- 
ployment between  the  diflferent  members  of 
the  Chicago  Typothets  and  the  members  of 
said  union.  That  contract  Franklin  Union 
No.  4,  by  resolution,  on  September  27,  1903, 
annulled.  The  Chicago  Typothets  and  its 
members  thereupon  refused  to  further  recog- 
nize Franklin  Union  No.  4  or  deal  with  it» 
members  as  members  of  said  union.  There- 
after, and  upon  the  5th  day  of  October,  1903, 
a  strike  was  inaugurated  by  Franklin  Union 
No.  4  against  the  members  of  the  Chicago 
Typothete.  On  October  16th  a  petition  was 
filed  in  said  cause,  which  was  amended  on 
October  21st,  representing  to  the  court  that 
John  Mucher,  Fred  Kitchel,  and  Charles 
Smith  had  been  guilty  of  a  violation  of  the 
injunction  issued  on  October  10th.  A  rule 
was  entered  to  show  cause,  the  respondents 
were  notified  and  appeared  and  filed  an- 
swers, and  upon  a  hearing  they  were  ad- 
judged guilty  of  contempt  of  court,  and  each 
was  sentenced  to  imprisonment  in  the 
county  jail  of  Cook  county  for  a  period  of 
thirty  days  and  to  pay  a  fine  of  $100.  On 
November  2d  a  second  petition  was  filed 
against  John  Mucher,  representing  to  the 
court  that  he  had,  subsequent  to  his  first 
conviction,  again  violated  the  injunction  of 
October  10th,  and  a  rule  was  entered  to  show 
cause.    He  was  notified  and  filed  an  answer. 
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«nd  a  hearing  was  had,  and  he  was  adjudged 
to  be  in  contempt  of  court  and  was  sentenced 
to  imprisonment  in  the  county  jail  of  Cook 
tsounty  for  30  days.    On  November  20,  1903, 
a  petition  was  filed  against  Franklin  Union 
No.  4  and  Charles  F.  Woemer  and  John  M. 
Shea,  respectively  president  and  secretary  of 
Franklin   Union   No.   4,   representing  that 
Franklin  Union  No.  4  and  its  Caid  officers 
had  repeatedly  violated  said  injunction  of 
October  10th.    The  petition  was  subsequent- 
ly   dismissed    as    to    Woemer    and    Shea. 
Franklin  Union  No.  4  filed  an  answer,  and 
a  hearing  was  had,  and  the  union  was  ad- 
judged to  be  in  contempt  of  court  and  a  fine 
of  $1,000  was  imposed  upon  Franklin  Union 
No.  4.     Several  appeals  or  writs  of  error 
were   prosecuted   or  sued   out  by  said  re- 
spondents to  review  said  judgments  of  con- 
viction, to  the  appellate  court  for  the  first 
district,  where  the  cases  were  heard  together, 
and  the  several  judgments  of  the  superior 
court   were   affirmed,   and   several   appeals 
have  been  prosecuted  to  this  court  by  said 
respondents  from  the  judgments,  of  affirm- 
ance of  the  appellate  court,  and  upon  motion 
the  oases  have  been  submitted  in  this  court 
upon  the  same  briefs,  and  will  be  consid- 
ered together  and  disposed  of  in  one  opinion. 
A  complete  record  has  been  filed  in  the 
case  of  Franklin  Union  No.  4.    A  short  rec- 
ord, containing  a  copy  of  the  order  adjudg- 
ing the  respondent  guilty  of  contempt  of 
court  and  imposing  sentence  upon  him,  and 
a  copy  of  the  appeal  bond,  are  the  only  mat- 
ters contained  in  the  record  filed  in  each  of 
the  other  cases.    Numerous  questions  have 
been  raised  in  the  brief  filed  by  appellants, 
some  of  which  are  material  to  a  final  dispo- 
sition of  the  questions  raised  upon  the  rec- 
ords filed  in  the  several  cases,  and  several  of 
which,  in  the  manner  in  which  the  records 
have  been  framed  in  the  cases  other  than 
that  of  Franklin  Union  No.  4,  are  not  open 
to  review  in  this  court.     As  the  case  of 
Franklin  Union  No.  4   involves   the  main 
points  relied  upon  as  grounds  of  reversal, 
and  there  is  a  complete  record  filed  in  that 
case,  as  a  matter  of  convenience  we  will  first 
consider  that  case,  and  then  dispose  of  such 
questions  as  are  not  involved  in  the  decision 
of  that  case,  but  which  are  urged  as  grounds 
of  reversal  in  the  appeals  of  the  individual 
appellants.     In  those  cases,  as  the  records 
contain  no  certificate  of  evidence,  no  ques- 
tions of  fact  are  involved. 

The  first  contention  made  is  that  the 
court  was  without  jurisdiction,  by  reason 
of  the  want  of  proper  parties,  to  enter  the 
order  of  October  10th  directing  the  issuance 
of  said  injunction,  and,  for  that  reason,  it 
is  urged,  the  respondents  could  not  be  law- 
fully adjudged  guilty  of  contempt  of  court 
for  a  violation  of  the  injunction.  The  bill 
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shows  upon  its  face  that  the  Chicago  T^- 
pothets  was  not  an  actual  or  an  artifical 
person,  and,  had  the  question  of  its  capacity 
to  sue  been  raised  by  a  demurrer  to  the  bill 
or  by  a  motion  to  dissolve  the  injunction 
upon  the  face  of  the  bill,  there  would  have 
been  some  force  in  the  position  that  the  bill 
was  defective  for  want  of  proper  parties. 
We  think,  however,  the  defect  in  the  bill  of 
want  of  proper  parties  apparent  only  and 
not  real,  as  it  appears  upon  the  face  of  the 
bill  it  was  filed  in  the  name  of  the  Chicago 
l^ypothetie  for  and  on  behalf  of  the  members 
of  that  association,  naming  them;  and  the 
individual  members  of  the  association  rati- 
fied and  confirmed  the  action  of  the  associa- 
tion in  filing  the  bill  in  its  name  for  and  on 
their  behalf,  by  indorsing  upon  the  bill  their 
individual   requests  and  consents  that  the 
bill  be  filed  and  action  be  taken  thereon  by 
the  court, — that  is,  an  injunction  for  and 
on  their  behalf  be  issued  upon  the  fi.ling  of 
the  bill.    The  want  of  capacity  to  file  a  bill 
in  chancery  by  an  unincorporated  body — a 
voluntary  association — ^must  be   taken  ad- 
vantage of  by  demurrer,  if  the  lack  of  capac- 
ity to  sue  appears  upon  the  fact  of  the  biU, 
and  if  it  does  not  appear  upon  the  face  of 
the  bill  the  question  must  be  raised  by  plea; 
otherwise  the  want  of  capacity  of  such  asso- 
ciation to  sue  will  be  waived,  and  the  ques- 
tion of  its  capacity  to  sue  cannot  be  raised 
in  this  court  upon  appeal  for  the  first  time. 
''With  regard  to  the  proper  method  of  ob- 
jecting to  the  incapacity  of  plaintiffs  to  sue  in 
actions  by  unincorporated  associations,  the 
usual  rules  apply,  and  such  objections  may 
be  waived  or  cured  in  the  usual  manner. 
Thus,  where  the  bill,  declaration,  or  com- 
plaint shows,  upon  its  face,  want  of  interest 
or  capacity  to  sue,  the  proper  method  of 
taking  advantage  of  the  defect  is  by  de- 
murrer; but,  where  the  defect  does  not  thus 
appear,   the  objection   must  be    raised   by 
plea  or  answer."    22  Enc.  PI.  &  Pr.  p.  238. 

In  Ada  Street  M.  E.  Church  v.  Gamsey,  66 
111.  132,  suit  was  begun  against  that  church 
by  the  name  of  the  "Ada  Street  Method- 
ist Episcopal  Church,"  instead  of  against 
the  trustees  of  said  church,  and  judgment 
was  rendered  in  favor  of  the  plaintiff.  On 
appeal  to  this  court  it  was  held  a  suit  would 
not  lie  against  a  church  organized  under  the 
act  of  1845,  as  such,  but  that  the  suit  should 
be  brought  against  the  trustees  of  the 
church ;  but  it  was  said,  as  the  question  was 
not  raised  in  the  lower  court,  it  could  not 
be  raised  in  this  court  on  appeal  for  the  first 
time.  On  page  134  the  court  said:  "The 
defendants  are  not  sued  as  a  corporation, 
but  as  a  church.  As  a  church  they  cannot 
sue  or  be  sued.  Actions  by  or  against  them 
must  be  brought  by  or  against  the  trustees. 
The  defendants,  however,  failing  to  take  ad- 
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'\'anta^  of  this  objection  in  the  court  belowi 
<;annot  now  avail  of  it  here." 

If,  however,  it  were  conceded  that  there 
Avas  a  defect  of  parties,  that  fact  would  not 
^ave  deprived  the  court  of  jurisdiction  to 
liave  heard  and  decided  the  questions  before 
it,  and  its  order  granting  the  injunction 
"tfould  not  have  been  void,  and  the  respond- 
-ents  could  not  have  justified  their  acts  in 
violation  of  the  injunction  on  the  ground 
that  there  was  a  defect  of  parties  to  the  bill. 
The  appellants  do  not  contend,  however,  that 
there  was  a  total  incapacity  upon  the  part 
•of  the  complainant  named  in  the  bill  to 
sue;  but  their  real  contention  is  that  the 
injunction  granted  was  broader  than  the 
averments  of  the  bill  would  warrant.  *  They 
«tate  their  own  contention  in  the  following 
manner:  "We  do  not  claim  a. defect  in  the 
parties,  nor  do  we  urge  the  incapacity  of 
^he  parties  before  the  court  We  concede 
t.hat,  as  far  as  the  Chicago  Typothetie  was 
-concerned,  the  court  had  plenary  powers  to 
•act;  but,  having  gone  outside  of  the  plead- 
ings to  bring  in  complainants,  of  its  own  mo- 
-tion,  giving  them  relief  which  they  did  not 
-ask,  we  believe  the  court  acted  without 
jurisdiction,  and  its  order  in  this  behalf  was 
^oid." 

The  question  thus  raised  was  considered 
f)y  this  court  in  O'Brien  v.  People,  supra. 
On  page  363  of  216  111.,  page  111  of  75  N.  E., 
the  court  said:  'The  chief  argument 
.^gainst  the  jurisdiction  of  the  court  is  that 
the  allegations  of  the  bill  of  complaint  are 
not  sufficient  to  sustain  the  prayer  of  the 
"bill,  and  do  not  set  out  specific  facts  which 
^vould  give  the  court  jurisdiction;  in  other 
^vords,  that  the  bill  would  have  been  ob- 
noxious to  a  demurrer.  It  is  well  settled 
that  jurisdiction  does  not  depend  upon  the 
sufficiency  of  the  bill.  If  the  court  has  juris- 
diction of  the  subject-matter  and  of  the  par- 
ties, nothing  further  is  required.  The  cause 
•of  action  may  be  defectively  stated;  but 
that  does  not  destroy  jurisdiction.  A 
bill  may  state  conclusions;  but  if  not  de- 
murred to,  and  the  evidence  supports  a  de- 
>cree  conforming  to  the  general  allegations 
of  the  bill,  and  the  decree  is  within  the 
power  of  the  court  to  render,  the  court  has 
jurisdiction.  Jurisdiction  is  the  power  to 
hear  and  determine  the  subject-matter  in 
•controversy  between  the  parties  to  a  suit. 
If  the  law  confers  the  power  to  render  a 
judgment  or  decree,  then  the  court  has  juris- 
•diction.  Rhode  Island  v.  Massachusetts,  12 
Pet.  657,  9  L.  ed.  1233;  United  SUtes  v. 
Arredondo,  6  Pet  709,  8  L.  ed.  554;  Grig- 
-non  V.  Astor,  2  How.  338,  11  L.  ed.  290; 
Applegate  v.  Lexington  &,  C.  County  Min. 
-Co.  117  U.  S.  267,  29  L.  ed.  895,  6  Sup.  a. 
Hep.  742.  Jurisdiction  of  the  particular 
vxatter  does  not  mean  simple  jurisdiction  of 
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the  particular  case  then  occupying  the  at- 
tention of  the  court,  but  jurisdiction  of  the 
class  of  cases  to  which  the  particular  case 
belongs.  State  ex  rel.  Egan  v.  Wolever,  127 
Ind.  306,  26  N.  E.  762;  Jackson  v.  Smith, 
120  Ind.  520,  22  N.  E.  431;  Fields  v.  Ma- 
loney,  78  Mo.  172;  Dowdy  v.  Wamble,  110 
Mo.  280,  19  S.  W.  489.  Whether  a  com- 
plaint does  or  does  not  state  a  cause  of  ac- 
tion is,  so  far  as  concerns  the  question  of 
jurisdiction,  of  no  importance;  for,  if  it 
states  a  case  belonging  to  a  general  class 
over  which  the  authority  of  the  court  ex- 
tends, then  jurisdiction  attaches,  and  the 
court  has  power  to  decide  whether  the  plead- 
ing is  good  or  bad.  1  Elliott,  Gen.  Pr.  § 
230;  Hunt  v.  Hunt,  72  N.  Y.  217,  28  Am. 
Rep.  129;  Winningham  v.  Trueblood,  149 
Mo.  572,  51  S.  W.  399.  Jurisdiction  does 
not  depend  upon  the  rightfulness  of  the  de- 
cision. It  is  not  lost  because  of  an  errone- 
ous decision,  however  erroneous  that  de- 
cision may  be.  Sherer  v.  Superior  Court, 
96  Cal.  653,  31  Pac.  565;  Young  v.  Lorain, 
11  111.  624,  52  Am.  Dec.  463;  Lane  v.  Bom- 
melmann,  17  111.  95;  Cody  v.  Hough,  20  111. 
43;  Iverson  v.  Loberg,  26  111.  179,  79  Am. 
Dec.  364;  Feaster  v.  Fleming,  56  HI.  457; 
Hobson  V.  Ewan,  62  111.  146 ;  Spring  v.  Kane, 
86  111.  580;  Allman  v.  Taylor,  101  111.  185; 
St  Louis  &  S.  Coal  &  Min.  Co.  v.  Sandoval 
Coal  &  Min.  Co.  Ill  111.  32;  Reid  v.  Morton, 
119  111.  118,  6  N.  E.  414;  Commercial  Nat. 
Bank  v.  Burch,  141  111.  519,  33  Am.  St.  Rep. 
331,  31  N.  E.  420;  State  ex  rel.  Moriarity  v. 
McMahon,  69  Minn.  265,  38  L.ILA.  675,  72 
N.  W.  79;  People  ex  rel.  Tweed  v.  Liscomb, 
60  N.  Y.  559,  19  Am.  Rep.  211." 

When  a  court  has  before  it,  as  it  is  con- 
ceded the  court  had  in  this  case,  a  party 
complainant  asking  that  an  injunction  issue, 
and  a  party  against  whom  it  is  asked  to 
issue,  upon  a  bill  stating  a  case  falling  with- 
in its  general  equitable  jurisdiction,  the 
court  has  jurisdiction  to  decide  whether  an 
injunction  should  issue  or  not  and  the  char- 
acter of  the  injunction  which  should  issue; 
and,  should  the  court  err  in  ordering  an  in- 
junction to  issue  when  one  ought  not  to  is- 
sue, or  should  it  order  an  injunction 
broader  in  its  terms  than  the  aver- 
ments of  the  bill  would  justify,  its  action,  on 
appeal  or  writ  of  error,  would  be  set  aside; 
but  upon  an  attachment  for  contempt,  which 
is  in  its  nature  collateral,  for  a  violation  of 
the  injunction,  a  party  who  has  violated  the 
injunction  will  not  be  heard  to  say  the  in- 
junction ought  not  to  have  issued,  or  was 
broader  in  its  terms  than  the  bill  justified, 
as  an  excuse  for  his  action,  as  the  error  of 
the  court  in  granting  an  injunction,  or  in 
granting  one  broader  than  the  averments  of 
the  bill  will  justify,  does  not  deprive  it  of 
jurisdiction  to  act,  and  its  order  directing « 
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the  injunction  to  issue  is  a  valid  and  bind- 
ing order  until  modified  or  vacated  or  set 
aside  upon  appeal  or  writ  of  error. 

In  Iowa  County  v.  Mineral  Point  R.  Co. 
24  Wis.  93,  on  page  131,  the  court  said: 
"The  force  or  efficacy  of  a  decree,  as  between 
the  parties  before  the  court,  does  not  de- 
pend upon  the  fact  that  there  may  be  other 
persons,  proper  or  necessary  parties,  who  are 
not  before  it.  The  absence  of  such  persons 
is  not  a  defect  involving  the  jurisdiction  or 
power  of  the  court  over  the  parties  who  are 
present  or  over  the  subject-matter  of  the 
suit,  so  far  aa  those  parties  may  be  con- 
cerned. The  court  may,  nevertheless,  pro- 
ceed to  a  decree,  and  such  decree,  though 
rendered  in  violation  of  the  rules  and  prac- 
tice of  equity  in  such  cases,  is  not  void  as 
between  the  parties  to  it.  It  is  irregular, 
but  not  void.  It  binds  the  parties  to  it  un- 
til set  aside  or  reversed  in  some  direct  pro- 
ceeding for  that  purpose.  And  the  reason 
of  this  is  obvious.  Jurisdiction  exists  when- 
ever there  is  a  suit  the  subject-matter  of 
which  is  cognizable  in  a  court  of  chancery, 
and  parties  are  before  the  court  whose  rights 
in  relation  to  such  subject-matter  the  court 
may  adjudicate.  And  the  effect  of  such  ad- 
judication between  the  parties,  until  re- 
versed or  set  aside,  does  not  depend  upon 
the  fact  that  the  power  of  the  court  may 
have  been  erroneously  exercised  in  making 
it.  If  there  be  necessary  parties  wanting, 
whose  absence  may  render  the  adjudication 
fruitless  or  ineffectual  because  the  rights  of 
such  parties  cannot  be  determined,  that  may 
be  good  cause  for  arresting  the  proceedings 
or  dismissing  the  suit;  but  it  does  not  de- 
prive the  court  of  power  to  proceed.**  The 
jurisdiction  of  the  court  does  not  depend 
upon  the  question  of  the  correctness  of  its 
order.  Jurisdiction  is  not  lost  because  the 
court  enters  an  erroneous  decree,  however 
erroneous  it  may  be.  O'Brien  v.  People, 
•upra. 

In  Tolman  v.  Jones,  114  111.  147,  28  N.  E. 
464,  the  court  appointed  a  receiver  of  the 
assets  of  an  insolvent  corporation  and  or- 
dered one  of  the  defendants  to  the  bill  to 
assign  and  turn  over  to  the  receiver  certain 
property.  The  defendant  declined  to  obey 
the  order  on  the  ground  it  was  broader  than 
the  court  was  authorized  to  make  under  the 
averments  of  the  bill,  and  required  him  to 
surrender  to  the  receiver  property  which 
was  not  shown  to  be  the  property  of  the  in- 
solvent corporation.  The  defendant  was 
charged  to  be  in,  and  was  punished  for,  a 
contempt  of  court.  He  prosecuted  an  appeal, 
and  on  page  154  of  114  111.,  page  465  of  28 
N.  Em  this  court  said:  "If  it  be  the  true 
construction  of  the  order  that  it  required 
the  assignment  of  other  property  than  prop- 
erty of  the  corporation  or  property  alleged 
4LJLA.(N.S.) 


as  belonging  to  it,  then  the  order  in  tiiat  re- 
spect would  be  too  broad,  and  wrong.  But  it 
does  not  follow  that  appellant  would  W 
justified  in  disobeying  the  order  for  that  rea- 
son. That  would  depend  upon  whether  or 
not  the  court  had  jurisdiction.  The  princi- 
ple is  of  universal  force  that  the  order  or 
judgment  of  a  court  having  jurisdiction  is  to> 
be  obeyed,  no  matter  how  clearly  it  maj  be- 
erroneous.  People  ex  rel.  Davis  v.  Sturte- 
vant,  9  N.  Y.  263,  59  Am.  Dec.  536;  SulU- 
van  V.  Judah,  4  Paige,  444;  Fennings  t. 
Humphrey,  4  Beav.  1 ;  Chuck  v.  Cremer,  & 
Phill.  Ch.  112;  Richards  v.  West,  3  N.  J. 
Eq.  456 ;  Meriam  v.  Harsen,  2  Barb.  Ch.  274. 
This  has  often  been  held  in  reference  to  dis- 
obedience to  injunctions,  as  in  the  eases^ 
above;  and  the  principles  which  govern  case» 
of  contempt  for  a  violation  of  an  injunction 
order  are  applicable  here." 

On  the  18th  of  October  an  amended  and 
supplemental  bill  was  filed  which  cured  all 
the  defects  claimed  to  exist  in  the  original 
bill.  If  the  original  bill  was  of  such  char- 
acter that  there  could  have  been  some  relief 
of  some  kind  granted  under  it,  then  clearlr 
it  could  have  been  amended,  and  if  it  could 
be  amended  it  was  not  a  void  bill,  and  the^ 
court  did  not  fail,  by  reason  of  the  want  of 
parties  or  otherwise,  to  obtain,  by  the  filing^ 
of  the  bill,  jurisdiction  of  the  parties  and 
the  subjectrmatter  of  the  suit  for  the  pur- 
pose of  making  the  order  of  October  10th. 
A  bill  which  can  be  amended  is  not  void. 
Kruse  v.  Wilson,  79  111.  233;  Bassett  t> 
Bratton,  86  111.  152.  The  defendants  should 
have  applied  to  the  court  to  modify  the  in- 
junction, instead  of  ignoring  it,  if  they  were* 
of  the  opinion  it  was  broader  than  the  aver- 
ments of  the  bill  authorized.  In  Tolman  t. 
Jones,  supra,  on  page  155  of  114  111.,  pa^ 
465  of  28  N.  E.,  the  court  points  out  th^ 
proper  practice  where  the  order  of  the  court 
is  broader  than*  the  averments  of  the  bill 
will  justify.  On  that  page  it  is  said:  'The- 
order,  ...  at  the  most,  was  not  wbollv 
void,  but  only  in  the  particular  wherein  it  is 
complained  of  as  being  too  broad.  Appel- 
lant's proper  remedy  would  have  been  an  ap- 
plication to  the  court  to  modify  the  order 
in  that  respect  There  was  no  such  appli- 
cation." 

We  think  it  is  clear,  .from  any  view  that 
can  be  taken  of  this  case,  the  court  had 
jurisdiction  of  the  parties  and  of  the  sub- 
jectrmatter of  the  suit,  and  that  its  order 
of  October  10th,  granting  the  injunction, 
was  not  void,  but  was  a  valid  and  bindinr 
order  until  modified,  set  aside,  or  reversed, 
and  that  the  respondents  cannot  escape  pun- 
ishment for  a  violation  of  the  injunction 
issued  in  pursuance  of  that  order  on  tba 
ground  that  the  court  was  without  jorisdic-' 
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lion  to  enter  it  or  exceeded  its  jurisdiction 
in  entering  it. 

It  is  next  contended  that  Franklin  Union 
~Nb.  4  cannot  be  punished  for  a  violation  of 
said  injunction,  as  it  is  said  a  corporation 
can  only  be  punished  through  its  officers,  or 
those  acting  in  aid  of  it,  for  a  contempt  of 
court.  In  former  times  the  rule  was  held 
to  be  substantially  in  accordance  with  the 
contention  above  made,  but  that  doctrine 
now  seems  to  have  been  exploded,  as  all  the 
modern  text  writers  and  adjudicated  cases, 
so  far  as  we  have  been  able  to  discover, 
where  the  question  has  been  fairly  presented 
for  consideration  or  decision,  hold  that  a 
corporation  may  be  punished  for  a  contempt 
of  court.  While,  by  reason  of  its  impersonal 
nature,  it  cannot  be  arrested  and  impris- 
oned, it  may  be  fined,  and  the  fine  collected 
by  sequestration  of  its  property.  It  is  uni- 
formly held  that  a  corporation  may  be 
guilty  of  a  crime  and  punished  by  a  fine; 
and  we  have  been  unable  to  discover  any 
valid  legal  reason  why  it  cannot  be  adjudged 
guilty  of  a  contempt  of  court  for  the  wilful 
violation  of  an  injunction,  and  punished  by 
a  fine. 

High,  in  his  work  on  Injunctions  (vol.  2, 
9  1460),  says:  ''A  court  of  equity  has  juris- 
diction to  punish  a  corporation  as  well  as  a 
private  person  for  contempt  in  violating  an 
injunction."  He  cites,  in  support  of  the 
text.  New  York  v.  New  York  &  S.  I.  Ferry 
Co.  64  N.  Y.  622.  In  that  case  the  action 
of  the  trial  court  in  imposing  a  fine  upon 
the  defendant  railroad  company  for  the  vio- 
lation of  an  injunction  was  sustained,  and 
it  was,  in  express  terms,  held  a  defendant 
corporation  would  be  fined  for  violating  an 
injunction. 

In  American  &  English  Encyclopedia  of 
Law,  vol.  7,  ?d  ed.  p.  847,  it  is  said:  "For- 
merly it  was  thought  that  a  corporation 
could  not  be  held  liable  for  contempt,  as,  by 
reason  of  its  impersonal  nature,  it  could  not 
be  attached.  And  there  are  dicta  to  this 
effect  in  some  of  the  late  cases.  The  weight 
of  modem  authority,  however,  is  against  this 
doctrine.  While  a  corporation  cannot  be  at- 
tached or  imprisoned,  it  may  nevertheless 
be  guilty  of  a  contempt  in  disobeying  or 
violating  an  order  or  decree  of  court,  as  it 
may  be  guilty  of  a  tort  or  crime;  and  it 
may  be  fined  therefor  and  its  property  se- 
questered." 

In  volume  10  of  the  Cyclopedia  of  Law 
and  Procedure  (page  1235)  the  author  of 
the  article  on  "Corporations"  announces  the 
law  upon  the  subject  in  the  following  lan- 
guage: "There  are  early  decisions  to  the  ef- 
fect that  a  corporation  cannot  be  attached 
for  a  contempt  of  court  committed  in  refusing 
to  obey  its  order  or  judgment.  This  is  obvi- 
ous when  it  is  considered  that  a  corporation 
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is  intangible  and  has  no  body  that  can  be 
arrested  or  taken  by  attachment  or  execu- 
tion, and  that  the  only  means  of  compelling 
the  attendance  of  a  corporation  in  a  court 
of  justice  at  common  law  was  by  a  distraint 
of  its  lands  or  goods.  But  we  may  easily 
conclude,  both  upon  principle  and  modem 
authority,  that  a  corporation  may  be  pun- 
ished for  those  contempts  which  consist  in 
the  disobedience  of  the  judgments,  decrees, 
or  orders  of  a  court  of  justice,  made  in  a 
case  within  its  jurisdiction."  Rapalje,  in 
his  work  on  Contempts  (SS  1,  48),  thus 
states  the  general  rule:  "It  is  conclusively 
settled  by  a  long  line  of  decisions  that  at 
common  law  all  courts  of  record  have  an 
inherent  power  to  punish  contempts  com-| 
mitted  in  facie  ouri<B;  such  power  being  es- 
sential  to  the  very  existence  of  a  court  as 
such,  and  granted  as  a  necessary  incident  in 
establishing  a  tribunal  as  a  court.  And  this 
power  extends  to  the  punishment  of  wilful 
contempts  committed  l^  corporate  bodies  as 
well  as  by  individuals."  | 

In  Re  Westem  M.  &  F.  Ins.  Co.  38  HI. 
289,  Mr.  Justice  Lawrence,  in  discussing  the 
powers  of  a  court  of  chancery  to  control  a' 
depositary  of  the  court  funds,  on  page  290^ 
said:  "When  a  court  makes  an  order  ap- 
pointing a  particular  person  a  depositary  of 
the  court  funds,  and  such  person,  knowing  of 
such  order,  accepts  the  deposit^  he  unqnea- 
tionably  becomes  pro  h€io  vice,  an  officer  of 
the  court.  The  court  may  order  him  to  re*, 
fund  the  money,  and,  if  he  fails  to  do  so, 
without  showing  some  valid  reason,  may 
proceed  against  him  as  for  a  contempt.  The 
same  rule  would  apply  to  a  corporation; 
and,  if  its  officers  having  control  of  its 
funds,  and  having  the  means  of  payment  be- 
longing to  the  corporation  in  their  hands, 
should  refuse  to  pay,  they,  too,  might  be  pro- 
ceeded against  as  for  a  contempt."  | 

From  a  consideration  of  the  authorities 
and  the  principles  which  control  courts  of 
chancery  in  the  enforcement  of  their  decrees, 
we  are  clear  that  the  courts  of  this  state 
have  power  to  adjudge  a  corporation,  other 
than  a  municipal  corporation,  guilty  of  con-j 
tempt  for  the  wilful  violation  of  an  injunc- 
tion ;  and  that  such  corporation  may  be  pun- 
ished by  fine  upon  being  adjudged  guilty  of , 
a  contempt  of  court.  The  case  of  Seroomb  v. 
Catlin,  128  111.  666,  16  Am.  St.  Rep.  147, 
21  N.  E.  606,  relied  upon  as  sustaining  a 
conclusion  different  from  that  at  which  we 
have  arrived,  is  not  in  point.  In  that  case 
the  proceedings  were  against  an  officer  of  the 
corporation,  and  what  was  said  in  the  case 
with  reference  to  punishing  a  corporation 
for  contempt  of  court  was  not  necessary  to 
be  said  in  deciding  .the  questions  then  before, 
the  court.  And  the  case  of  Hughson  v.  Peo-i 
pie,  91  HL  App.  396,  also  cited  by  appel-; 
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lants,  wms  a  proceeding  against  an  officer  of 
the  corporation,  and  not  againat  the  cor- 
poration. These  cases,  when  properly  un- 
derstood, are  not  in  conflict  with  the  general 
current  of  modem  authority  upon  the  ques- 
tion now  under  consideration. 

It  is  further  contended  that  the  evidence 
does  not  show  Franklin  Union  No.  4  to  have 
been  guilty  of  a  violation  of  said  injunc- 
tion, and  that  the  court  erred  in  adjudging 
it  to  be  guilty  of  contempt.  It  appears: 
That  on  the  27th  day  of  September,  1903, 
a  meeting  of  the  members  of  Franklin  Union 
No.  4  was  held  at  Bricklayers'  Hall,  in  the 
city  of  Chicago.  That  the  meeting  was 
called  to  order  by  the  president  of  the  union. 
That  Grof,  McCabe,  Gondeck,  Boettger, 
Mansfield,  and  Kavanagh  were  appointed  as 
assistant  sergeants  at  arms.  That  478  mem- 
bers out  of  480  members  present  voted  to 
adopt  the  following  resolution: 

Chicago,  September  27,  1903. 

At  a  special  meeting  of  the>  Franklin 
Union,  held  at  Bricklayers'  Hall,  Sunday, 
September  27,  1903,  the  following  resolu- 
tions were  unanimously  adopted: 
t  Whereas,  on  or  about  January,  1902,  a 
preliminary  agreement  was  presented  to 
Franklin  Union  by  the  Chicago  Typothetie, 
which  provided,  among  other  things,  that 
said  agreement  should  become  operative 
when  duly  signed  by  the  Various  firms  com- 
posing the  said  Chicago  T^potheta;  and 
whereas,  this  agreement  was  concurred  in  by 
Franklin  Union  merely  as  a  tentative  agree- 
ment, with  the  express  understanding  that 
it  become  operative  only  with  such  firms  as 
desired  to  become  parties  to  the  same  by 
making  individual  agreements  with  Franklin 
Union;  and  whereas,  we  have  waited  about 
two  years  and  have  failed  to  obtain  even  one 
of  the  individual  agreements  above  referred 
to;  and  whereas,  the  Chicago  Typothete,  and 
the  firms  composing  the  same,  have  evinced 
unusual  carelessness  and  indifference  in  this 
matter,  and  have  shown  no  disposition  to 
perfect  the  tentative  agreement,  as  afore- 
said: 

Be  it  therefore  resolved,  that  Chicago 
Franklin  Union  does  hereby  declare  the 
aforesaid  tentative  agreement  as  null  and 
void. 

Be  it  further  resolved,  that  the  Chicago 
Typothetfld  be  immediately  notified  of  this 
action. 

Fifth.  That  in  the  event  the  present  de- 
mand for  higher  wages  terminates  in  a 
strike,  that  no  strike  benefits  be  paid  for  the 
first  week  of  the  strike. 

Sixth.  That  the  strike  benefit  be  limited 
to  $5  per  week  for  single  men  and  $7  per 
week  for  married  men. 

Seventh.  The  levy  of  a  special  assessment 
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of  $2  a  week,  the  same  to  continue  during 
the  entire  strike,  until  suspended  by  act  of 
the  union,  and  to  be  levied  on  the  entire 
membership  who  are  employed.  Those  on 
a  strike  to  be  excused  during  the  term  thej 
are  on  strike,  but  the  assessment  to  be  en- 
forced as  soon  as  they  secure  work. 

Eighth.  That  suitable  headquarters  b^ 
engaged  on  the  south  and  west  sides  for  the 
purpose  of  transacting  the  business  of  the 
union  in  regard  to  the  strike. 

Ninth.  That  two  committees,  of  three 
members  each,  be  appointed  to  act  in  the 
capacity  of  a  visiting  committee  for  the  pur- 
pose of  visiting  the  various  employers;  and 
further,  the  members  of  the  visiting  com- 
mittee receive  the  sum  of  $2.50  per  day  for 
each  day's  time  lost. 

Tenth.  That  the  scale  take  effect  on  and 
after  Monday,  October  5,  1903. 

That  after  the  adoption  of  the  resolution, 
on  motion,  the  president  appointed  a  strike 
committee,  a  conference  committee,  and  a 
visiting  committee.  That  Franklin  Union  No. 
4  at  that  time  had  a  membership  of  about 
1,800.  That  about  200  of  its  members  went 
out  on  the  strike  inaugurated  October  5ih. 
That  Franklin  Union  No.  4  established  head- 
quarters, pursuant  to  the  resolution  of  Sep- 
tember 27  th,  at  No.  14  Custom  House  Place, 
which  was  situated  in  the  vicinity  of  tbe 
business  places  of  the  members  of  the  Chi- 
cago Typothets.  That  girls  and  unmarried 
men,  members  of  the  union,  received  $5  per 
week,  and  married  men,  members  of  the 
union,  received  $7.00  per  week  each,  while  on 
the  strike,  as  strike  benefits.  That  each 
member  of  the  union  not  on  the  strike  paid 
an  assessment  of  $2  per  week  to  Franklin 
Union  No.  4,  which  was  to  continue  durin<; 
the  strike.  That  the  members  out  on  the 
strike  were  excused  from  paying  said  assesa- 
ment  while  on  the  strike,  but  the  assessm^t 
was  to  be  collected  so  sochi  as  they  were  at 
work.  That  the  strike  benefits  were  paid  to 
the  strikers  by  the  secretary  of  Franklin 
Union  No.  4  at  its  headquarters  at  14  Cus- 
tom House  Place.  That  when  the  appellantj 
John  Mueller,  Fred  Kitchel,  and  Charls 
Smith,  and  others,  all  members  of  Franklin 
Union  No.  4,  with  the  exception  of  John 
Mucher,  were  on  trial  for  having  violated 
said  injunction,  the  president  and  secretary 
of  Franklin  Union  No.  4  were  present,  and 
they  were  each  defended  by  the  regular  at- 
torney of  the  union.  That  Kavanagh,  an  as- 
sistant sergeant  at  arms  of  Franklin  Union 
No.  4,  was  on  the  picket  line  and  assaulted 
employees  of  the  members  of  the  association 
several  times.  That  members  of  the  visitinjr 
committee  of  Franklin  Union  No.  4  called 
at  the  homes  of  the  employees  of  members 
of  the  association  and  sought  to  persuade 
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or  hire  said  employees  to  leave  the  employ- 
incnt  of  members  of  the  association.  That 
other  employees  of  the  members  of  the  asso- 
ciation 'were  taken  to  the  headquarters  at 
14  Custom  House  Place  by  members  of  said 
Franklin  Union  No.  4,  where  they  were  of- 
fered or  paid  money  on  condition  they  would 
quit  the  employment  of  the  members  of  the 
association.  That  members  of  Franklin 
Union  No.  4  followed  young  women  in  the  em- 
ploy of  members  of  the  association  from  the 
buildings  wherfe  they  were  employed,  to  the 
street  or  elevated  cars,  went  into  the  cars, 
continually  watched  them,  and  when  the 
young  women  left  the  cars  followed  them  to 
their  homes.  That  when  men  or  women  em- 
ployees of  the  members  of  the  association 
were  on  the  street  on  their  way  to  and  from 
their  homes  or  places  of  employment,  they 
were  stopped  near  the  union  headquarters 
by  members  of  the  union,  who  by  threats 
and  by  calling  them  opprobrious  and  insult- 
ing names  sought  to  force  them  to  leave  the 
employment  of  members  of  the  association. 
That  more  than  25  specific  assaults  were 
made  by  members  of  Franklin  Union  No.  4 
upon  employees  of  the  members  of  the  asso- 
ciation within  a  few  hundred  feet  of  the  door 
of  the  headquarters  of  the  Union  at  14  Cus- 
tom House  place  within  two  weeks  of  the 
time  the  strike  was  inaugurated.  That  in 
several  instances  men  and  women  in  the  em- 
ploy of  members  of  the  association,  while 
in  the  vicinity  of  the  place  of  their  employ- 
ment upon  the  public  streets  of  the  city, 
.  ^ere  knocked  down  and  beaten  by  members 
of  the  union.  That  persons  in  the  employ  of 
the  association  were  assaulted  and  beaten  by 
members  of  Franklin  Union  No.  4  upon  the 
public  streets,  while  in  the  vicinity  of  the 
headquarters  of  the  union,  when  on  their 
way  to  and  from  their  homes,  and  even  while 
under  the  escort  of  a  policeman.  That  mem- 
bers of  Franklin  Union  No.  4,  singly,  in 
pairs,  and  is  large  numbers,  congregated  on 
the  public  streets  and  in  the  public  alleys 
near  the  approaches  to  the  places  of  business 
of  the  members  of  the  association  for  the 
purpose  of  picketing,  and  when  the  employ- 
ees of  the  members  of  the  association,  or 
persons  seeking  employment  of  them,  ap- 
proached the  business  places  of  the  members 
of  the  association,  by  threats,  and  often  by 
violence,  the  members  of  Franklin  Union  No. 
4,  while  thus  picketing,  sought  to  induce 
and  prevent  such  persons  from  remaining 
in  the  employ  of  the  members  of  the  asso- 
ciation, or  from  accepting  employment  of 
the  members  of  the  association.  The  charge 
in  the  bill  against  Franklin  Union  No.  4,  its 
officers  and  members,  was  that  said  Franklin 
Union  No.  4,  its  officers  and  members,  had 
conspired  together  to  do  an  unlawful  act, 
by  agreeing  together  to  prevent  the  members 
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of  said  Chicago  Typotheta  from  carrying  on 
their  business;  and  that,  in  furtherance  of 
said  conspiracy,  they  had  inaugurated  a 
strike,  and,  by  a  systematic  course  of  force 
and  violence,  threats,  intimidation,  and 
picketing,  they  sought  to  prevent,  and  were 
preventing,  persons  in  the  employ  of  the 
members  of  said  association  from  longe^  con- 
tinuing in  their  employment  and  other  per- 
sons from  entering  their  employment. 

A  conspiracy  at  common  law  may  be  de- 
fined, in  short,  as  an  agreement  or  combina- 
tion formed  between  two  or  more  persons 
to  do  an  unlawful  act  or  to  do  a  lawful  act 
by  unlawful  means.  Smith  v.  People,  25  111. 
9,  76  Am.  Dec.  780.  The  gravamen  of  the 
offense  is  the  combination  (People  v.  Shel- 
don, 139  N.  Y.  251,  23  L.R.A.  221,  36  Am. 
St.  Rep.  090,  34  N.  E.  786),  and  a  combina- 
tion may  amount  to  a  conspiracy  although 
its  object  be  to  do  an  act  which,  if  done  by 
an  individual,  would  not  be  an  unlawful 
act.  Chicago,  W.  &  V.  Coal  Co.  v.  People, 
214  111.  421,  73  N.  E.  770.  And  the  agree- 
ment or  combination  need  not  be  evidenced 
by  a  writing.  It  may  be  a  verbal  agreement 
or  undertaking  or  a  scheme  evidenced  by  the 
action  of  the  parties.  Harding  v.  American 
Glucose  Co.  182  111.  651,  64  L.R.A.  738,  74 
Am.  St.  Rep.  189,  66  N.  E.  677.  The  law  is 
well  settled  that,  when  a  conspiracy  is  once 
entered  into,  each  conspirator  then  becomes 
liable  for  all  the  acts  of  his  co-conspirators 
done  in  furtherance  of  the  objects  of  the 
conspiracy.  In  Lasher  v.  Littell,  202  111. 
551  on  page  665,  67  N.  E.  372  on  page  373, 
the  court  said:  "The  conspiracy  being  es- 
tablished, everything  said,  written,  or  done 
by  either  of  the  conspirators  in  execution  or 
furtherance  of  the  common  purpose  is 
deemed  to  haTe  been  said,  done,  or  written 
by  every  one  of  them,  and  may  be  proved 
against  each."  And  in  Chicago,  W.  &  V. 
Coal  Co.  V.  People,  supra,  on  page  452  of 
214  111.,  page  779  of  73  N.  E.,  that  "after 
an  unlawful  combination  is  formed,  the  acts 
of  the  different  parties  to  the  combination, 
which  tend  to  further  its  purposes,  bind  all 
parties  to  the  combination." 

It  will  be  readily  conceded  by  all  that 
labor  has  the  right  to  organize  as  well  ns 
capital,  and  that  the  members  of  Franklin 
Union  No.  4  had  the  same  legal  right  to 
organize  said  union  as  the  members  of  the 
Chicago  Typothetffi  had  to  form  that  associa- 
tion, and  that  the  members  of  Franklin 
Union  No.  4  had  the  legal  right  to  quit  the 
employment,  either  singly  or  in  a  body,  of 
the  members  of  said  association,  with  or 
without  cause,  if  they  saw  fit,  without  ren- 
dering themselves  amenable  to  the  charge  of 
conspiracy;  and  that  the  courts  would  not 
have  been  authorized  to  enjoin  them  from  so 
doing,  even  though  their  leaving  the  employ- 


1014 


ILLINOIS  SUPREME  OOURT. 


inent  of  tbe  memten  of  the  association  in- 
Tolved  a  breach  of  a  contract.  While  such 
is  the  lawj  it  is  equally  true  that,  upon  the 
members  of  Franklin  Union  No.  4,  either 
singly  or  in  a  body,  leaving  the  employment 
of  the  Chicago  Typothetce,  the  members  of 
the  association  had  the  right  to  employ  other 
persons  in  their  places,  and  when  Franklin 
Union  No.  4,  its  officers  and  members, 
agreed  together  that  by  calling  a  strike,  and 
by  force,  threats,  intimidation,  and  picket- 
ing, they  would  prevent  the  members  of  said 
association  from  employing  other  perscms  in 
their  places,  then  they  entered  upon  an  un- 
lawful undertaking,  the  carrying  into  effect 
of  which  might  be  enjoined  by  a  court  of 
chancery.  In  the  O'Brien  Case,  upon  page 
373  of  216  HI.,  page  116  of  75  N.  K,  it  was 
said:  ''There  can  be  no  doubt  that  any  at- 
tempt to  coerce  the  Kellogg  Switchboard  & 
Supply  Company  into  signing  said  agree- 
ment by  threats  to  order  a  strike  was  un- 
lawful. It  was  violative  of  the  clear  legal 
right  of  the  company,  and  was  unjust  and 
oppressive  as  to  those  who  did  not  belong  to 
the  labor  organizations.  Nevertheless,  the 
strike  was  ordered,  and  thereafter  the  plain- 
tiffs in  error  sought,  by  threats,  intimida- 
tion, and  violence,  to  prevent  men  and 
women  from  taking  the  places  of  the  strik- 
ers." And  in  Mathews  v.  People,  202  111. 
389,  on  page  401,  63  L.R.A.  73,  on  page  78, 
95  Am.  St.  Rep.  241,  on  page  249,  67  N.  E. 
28,  on  page  32,  it  was  said:  "An  employer 
whose  workmen  have  left  him  and  gone  upon 
a  strike,  particularly  when  they  have  done 
80  without  any  justifiable  cause,  is  entitled 
to  contract  with  other  laborers  or  workmen 
to  fill  the  places  of  those  who  have  left  him. 
Any  workman  seeking  work  has  a  right  to 
make  a  contract  with  such  an  employer  to 
work  for  him  in  the  place  of  any  one  of  the 
men  who  have  left  him  to  go  out  upon  a 
strike.  •  •  •  Liberty  includes  the  right 
to  make  and  enforce  contracts,  because  the 
right  to  make  and  enforce  contracts  is  in- 
cluded in  the  right  to  acquire  property.  La- 
bor is  property.  To  deprive  the  laborer  and 
the  employer  of  this  right  to  contract  with 
one  another  is  to  violate  S  2  of  article  2  of 
the  Constitution  of  Illinois,  which  provides 
that  'no  person  shall  be  deprived  of  life,  lib- 
erty, or  property  without  due  process  of 
law.'  It  is  equally  a  vioUbtion  of  the  5th 
and  14th  Amendments  of  the  Constitution  of 
the  United  States,  which  provide  that  no 
person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law,  and 
that  no  8t»te  shall  deprive  any  person  of 
life,  liberty,  or  property  without  due  process 
of  law,  *nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the 
laws.' " 

It  appears  that  the  strike  was  inaugu- 
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rated  by  Franklin  Union  No.  4;  that  it  pro- 
vided a  place  in  which  the  strikers  mi^t 
congregate  near  the  business  places  of  the 
members  of  the  Chicago  Typothetts;  that  it 
raised  a  fund  by  assessing  the  members  of 
the  union  that  did  not  go  out  upon   tiie 
strike;   that  said  fund  was  used  by  it  to 
maintain  its  members  who  did  go  out,  while 
they  were  engaged  in  the  strike;   that   its 
regular  committees  actively  sought   to    in- 
duce persons  in  the  employ  of  members  of 
the  Chicago  Typothetce,  or  who  sought  em- 
ployment from  them,  not  to  remain  in  their 
employ  or  not  to  accept  employment  fr<»ti 
them,  and  that  many  of  its  members  vrere 
actively  engaged  in  picketing  and  in  the  use 
of  force  and  intimidation  against  the  em- 
ployees of  the  members  of  the  association  or 
persons  seeking  employment  from  them.     It 
is  clear  that  the  violence,  force,  threats,  in- 
timidation, and  coercion  which  immediately 
followed  the  inauguration  of  the  strike  on 
October  5th,  in  the  vicinity  of  the  headquar- 
ters of  Franklin  Union  No.  4  and  the  busi- 
ness places  of  the  members  of  the  Chicago 
Typothete,  were  the  direct  result  of  the  ac- 
tion of  Franklin  Union  No.  4  at  the  meeting 
of  September  27th,  and  of  the  action  of  the 
union  and  its  officers  thereafter,  and  the  re- 
sults   which    followed    were    those    which 
Franklin  Union  No.  4,  and  its  officers,  were 
bound,  in  law,  to  know  would  likely  follow 
their  action  in  inaugurating  and  carrying 
on  what  counsel  characterize  as  an  indus- 
trial war;  and  Franklin  Union  No.  4,  hav- 
ing set  in  motion  the  force  which  produced 
the  results  pointed  out,  cannot  excuse  itaelf 
for  the  part  it  took  in  the  conspiracy  by  the 
statement  of  its  officers  that  they  advised  the 
members  of  the  union  to  be  orderly  and  to 
obey  the  law.    The  citizen,  wnen  engaged  in 
lawful  pursuits,  must  be  accorded  the  right 
to  walk  the  public  streets  of  our  cities  and 
our  country  highways  in  absolute  security, 
and  to  go  to  and  return  from  his  home  and 
place  of  business  or  employment  without  be- 
ing interfered  with.    To  follow  him,  to  spy 
after  him,  to  stop  him  and  threaten  him,  to 
put  him  in  fear,  to  intimidate  him,  or  to 
coerce  him,  are  alike  unlawful.     Intimida- 
tion and  coercion  are  relative  terms.    What 
would  put  in  fear  a   timid  girl   or   weak 
woman    or   man    might    not    terrorize    the 
strong  and  resolute.     All  are  alike  entitled 
to  the  protection  of  the  law.     Doremus  v. 
Hennesay,  176  111.  608,  43  L.ItA.  797,  80ft, 
68  Am.  St.  Rep.  203,  52  N.  E.  924.  54  N.  E. 
524 ;  Beck  v.  Railway  Teamsters*  Protective 
Union,  118  Mich.  497,  42  L,R.A.  407,  74  Am. 
St.   Rep.   421,   77   N.  W.   13;   Vegelahn  v. 
Guntner,  167  Mass.  92,  35  L.R.A.  722,  57 
Am.  St.  Rep.  443,  44  N.  E.  1077. 

In  Doremus  v.  Hennessy,  supra,  on  page 
614  of  176  111.,  on  page  801  of  43  L.rX» 
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page  206  of  68  Am.  St.  Kep.,  and  page  925 
of  52  N.  E.,  it  was  said:     "No  persons,  in- 
•dividually  or  by  combination,  have  the  right 
to  directly  or  indirectly  interfere  or  disturb 
another  in  his  lawful  business  or  occupa- 
tion, or  to  threaten  to  do  so,  for  the  sake 
of  compelling  him  to  do  some  act  which,  in 
his  judgment,  his  own  interest  does  not  re- 
4iuire."    And :    "It  is  clear  that  it  is  unlaw- 
ful and  actionable  for  one  man,  from  unlaw- 
ful motives,  to  interfere  with  another's  trade 
%>y  fraud  or  misrepresentation,  or  by  mo- 
lesting his  customers  or  those  who  would  be 
customers,   or   by   preventing   others   from 
working  for  him,  or  causing  them  to  leave 
bis   employ  by  fraud  or  misrepresentation 
or  physical  or  moral  intimidation  or  per- 
suasion, with  an  attempt  to  inflict  *an  in- 
jury which  causes  loss."    In  Beck  v.  Rail- 
'way  Teamsters'  Protective  Union,  supra,  on 
page  520  of  118  Mich.,  on  page  416  of  42 
Ij.R.A.,  page  427  of  74  Am.  St.  Rep.,  and  page 
^2  of  77  N.  W.,  it  was  said :     "To  picket  com- 
f>lainants'  premises  in  order  to  intercept  their 
teamsters  or  persons  going  there  to  trade 
is  unlawful.    It,  itself,  is  an  act  of  intimi- 
dation and  an  unwarrantable  interference 
with  the  right  of  free  trade.    The  highways 
fl.nd  public  streets  must  be  free  to  all  for 
the  purposes  of  trade,  commerce,  and  labor. 
The  law  protects  the  buyer,  the  seller,  the 
merchant,  the  manufacturer,  and  the  laborer 
in  the  right  to  walk  the  streets  unmolested. 
It  is  no  respecter  of  persons,  and  it  makes 
no  difference,  in  effect,  whether  the  picket- 
ing is  done  10  or  1,000  feet  away."    And  in 
Vegelahn  v.  Guntner,  supra,  on  page  97  of 
167  Mass.,  on  page  723  of  35  L.R.A.,  page 
444  of  57  Am.  St.  Rep.,  and  page  1077  of  44 
N.  E.,  it  was  said:    **The  patrol  was  main- 
tained as  one  of  the  means  of  carrying  out 
the  defendants'  plan,  and  it  was  used  in 
combination  with  social  pressure,  threats  of 
personal  injury  or  unlawful  harm,  and  per- 
suasion to  break  existing  contracts.    It  was 
thus  one  means  of  intimidation  indirectly 
to  the  plaintiff,  and  directly  to  persons  ac- 
tually employed,  or  seeking  to  be  employed, 
by  the  plaintiff,  and  of  rendering  such  em- 
ployment unpleasant  or  intolerable  to  such 
persons.    Such  an  act  is  an  unlawful  inter- 
ference with  the  rights  both  of  employer 
and  of  employed.    An  employer  has  a  right 
to  engage  all  persons  who  are  willing  to 
work  for  him,  at  such  prices  as  may  be  mu- 
tually agreed  upon;  and  persons  employed, 
or  seeking  employment,  have  a  correspond- 
ing right  to  enter  into  or  remain  in  the  em- 
ployment of  any  person  or  corporation  will- 
ing to  employ  them." 

The  strong  arm  of  the  law  would  be  short, 
indeed,  if  a  member  of  Franklin  Union  No. 
4,  who  was  guilty  of  using  violence,  force, 
threats,  and  intimidation,  can  alone  be  pun- 
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ished,  and  the  corporation — the  organised 
entity — which  organized  the  strike,  fur- 
nished the  money  to  maintain  it,  and 
molded,  shaped,  and  conducted  it,  through 
its  ofScers,  from  regular  headquarters  main- 
tained by  it,  cannot  be  reached  and  punished 
for  the  force,  violence,  threats,  and  intimi- 
dation which  naturally  would,  and  did,  flow 
from  the  unlawful  acts  which  it  has  insti- 
gated its  members  to  commit.  We  think  the 
evidence  clear  and  unequivocal  that  Frank- 
lin Union  No.  4  was  a  party  to  the  con- 
spiracy alleged  in  the  bill  to  exist,  and  that 
it  was  properly  found  guilty  of  a  violation 
of  the  injunction. 

It  is  further  urged  that  the  court  erred 
in  reserving  for  future  consideration  the 
question  whether  the  whole  or  any  part  of 
the  fine  assessed  against  Franklin  Union  No. 
4,  when  collected,  should  be  paid  to  the  com- 
plainants for  their  damages  and  expenses. 
If  the  court  hereafter  should  adjudge  that 
said  fine,  or  any  part  thereof,  should  be  so 
applied,  it  will  then  be  time  enough  for 
Franklin  Union  No.  4  to  object  to  its  ap- 
plication in  that  manner.  That  portion  of 
the  order  is  interlocutory,  and  not  now  sub- 
ject to  review  in  this  court;  and  for  that 
reason  we  express  no  opinion  upon  the  ques- 
tion as  to  the  power  of  the  court,  after  the 
fine  is  collected,  to  direct  the  payment  of 
the  whole  or  any  portion  thereof  to  the  com- 
plainants in  satisfaction  of  their  damages 
or  expenses. 

It  is  next  urged  that  it  does  not  appear 
that  the  members  of  the  Chicago  Typotheta 
have  been  damaged  by  the  action  of  Frank- 
lin Union  No.  4.  The  bill  sets  up  a  state  of 
facts  which,  if  true,  conclusively  show  that, 
if  the  business  of  the  members  of  the  Chi- 
cago Typothetse  was  broken  up  by  said 
Franklin  Union  No.  4,  its  officers  and  mem- 
bers, inducing  the  employees  of  the  mem- 
bers of  said  association  to  abandon  their  em- 
ployment and  by  preventing  other  persons 
from  entering  their  employment,  the  mem- 
bers of  said  association  would  suffer  irrep- 
arable injury.  The  truthfulness  of  this 
averment  of  the  bill  cannot  be  questioned  in 
this  proceeding.  Nor  do  we  think  the  fine 
imposed  upon  Franklin  Union  No.  4  of 
$1,000,  excessive.  The  violation  of  the  in- 
junction was  flagrant  and  often  repeated, 
and  the  imposition  of  a  nominal  flne  would 
not  have  been  an  adequate  punishment  of 
Franklin  Union  No.  4,  or  a  vindication  of 
the  law. 

It  is  also  said  that  the  petition  upon 
which  Franklin  Union  No.  4  was  adjudged 
to  be  guilty  of  contempt  was  insufficient.  It 
was  not  necessary  that  a  petition  be  filed; 
an  affidavit  would  have  been  sufficient.  In 
the  O'Brien  Case,  on  page  368  of  216  111., 
page  113  of  75  N,  E.^  the  court  said,  in 
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speaking  of  tlie  contention  that  the  petition 
filed  against  the  respondents,  and  upon 
which  they  were  adjudged  guilty  of  con- 
tempt, was  insufficient :  "They  were  not  en- 
titled to  a  specific  bill  of  particulars,  nor 
was  it  necessary  to  set  out  the  charge  with 
the  same  particularity  that  would  be  re- 
quired of  an  indictment.  1  Bishop,  Crim. 
Proc.  S  643.  It  has  often  been  held  that,  in 
an  attachment  proceeding  for  contempt,  al- 
leged to  have  been  committed  out  of  the 
presence  of  the  court,  it  should  be  brought 
to  the  attention  of  the  court  by  an  affidavit 
setting  out  the  particular  respects  in  which 
the  injunction  is  alleged  to  have  been  vio- 
lated; but  that  was  sufficiently  done  in  this 
case.  4  Enc.  PI.  &  Pr.  pp.  776,  780;  People 
V.  Diedrich,  141  III.  665,  30  N.  E.  1038;  Os- 
ter  V.  People,  192  El.  473,  56  L.R.A.  462,  61 
N.  E.  469."  The  petition  filed  against 
Franklin  Union  No.  4  fully  advised  it  of  the 
charge  made  against  it,  and  was  sufficient. 

It  is  further  said  the  order  adjudging 
Franklin  Union  No.  4  guilty  of  contempt 
was  insufficient.  The  order  referred  to  the 
petition  and  the  affidavits  filed  in  its  sup- 
port, and  in  apt  terms  adjudged  Franklin 
Union  No.  4  guilty  of  a  violation  of  the  in- 
juncllon,  setting  out  the  manner  of  its  vio- 
lation and  adjudging  it  to  be  in  contempt, 
and  imposed  upon  it  a  fine  of  $1,000.  In 
Fischer  v.  Hayes,  6  Fed.  63,  Mr.  Justice 
Blatchford  says  (page  70) :  "It  is  objected 
that  the  order  of  February  17,  1880,  decrees 
only  'that  the  defendant  is  adjudged  to  have 
conunitted  the  contempt  alleged,'  without 
reciting  further  the  offense  of  which  he  is 
guilty.  It  is  insisted  that  this  was  neces- 
sary; and,  further,  that  the  order  should 
have  recited  that  the  defendant  had  dis- 
obeyed a  lawful  order  of  the  court,  and  was 
guilty  of  a  contempt  of  court  in  so  doing. 
The  contempt  alleged  is  set  forth  with  suf- 
ficient particularity  in  the  affidavits  on 
which  the  motion  for  attachment  was 
founded  and  in  the  report  of  the  referee. 
All  the  proceedings  and  the  various  orders 
are  sufficiently  connected  together  by  refer- 
ence and  recital  to  identify  'the  contempt 
alleged,'  without  the  necessity  of  reciting 
at  length  in  the  order  the  particulars  of  the 
previous  proceedings."  We  think  the  order 
adjudging  Franklin  Union  No.  4  guilty  of 
contempt  and  assessing  the  fine  against  it  of 
$1,000  sufficierit. 

It  is  next  urged  on  behalf  of  the  appel- 
lants John  Mucher,  Fred  Kitchel,  and 
Charles  Smith  that,  the  evidence  not  having 
been  preserved  by  bill  of  exceptions  and  in- 
corporated in  the  records  filed  in  their  sev- 
eral appeals,  the  findings  incorporated  in  the 
orders  adjudging  them  guilty  of  contempt 
were  not  sufficient  upon  which  to  base  a  sen- 
tence. These  records  contain  only  copies 
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of  the  order  and  appeal  bond,  and  from  the- 
clerk's  certificate  attached  to  each  reoord 
we  are  unable  to  determine  whether  the  evi- 
dence in  each  case  was  preserved  by  bill  of 
exceptions  or  not.  In  Day  v.  Davis,  213  UU 
63,  72  N.  E.  682,  this  court  held  (pa^  55 
of  213  111.,  page  683  of  72  N.  E.) :  "While^ 
it  was  not  the  duty  of  the  plaintiff  in  error 
to  see  that  the  oral  proof  was  preserved 
either  by  a  certificate  of  evidence  or  by  a 
recital  of  findings  in  the  decree,  it  was  his 
duty  to  bring  before  us  all  that  is  in  the- 
record  on  that  point  before  he  can  ask  us  to- 
declare  that  the  chancellor  erred  in  order- 
ing that  the  property  should  be  sold.  If  wp 
had  a  complete  record  of  the  cause  before 
us,  and^it  should  not  appear  from  it  that  the- 
oral  evidence  had  been  preserved,  then,  un- 
less the  decree  contained  recitals  of  findings, 
of  fact  sufficient  to  sustain  the  relier 
granted,  the  plaintiff  in  error  might  insist 
upon  a  reversal.  In  the  absence  of  a  com- 
plete record,  no  presumption  of  error  ob- 
tains, but  the  presumptions  are  in  favor  or 
regular  and  correct  action  on  the  part  of  the 
chancellor."  In  view  of  the  above  holding, 
the  individual  appellants,  in  the  absence  of 
a  certificate  of  the  clerk  that  they  have  filed 
a  complete  record,  cannot  raise  the  question 
that  the  recitals  found  in  the  several  orders- 
appealed  from  are  not  sufficient  upon  whicb 
to  base  a  judgment  of  conviction. 

Other  grounds  of  reversal  have  beei» 
urged.  They  are,  however,  extremely  tech- 
nical in  character  and  without  merit.  Find- 
ing  no  reversible  error  in  the  several  rec- 
ords involved  in  the  several  appeals  here- 
considered,  the  judgments  of  the  Appellate- 
Court  in  all  of  said  cases  will  be  affirmed. 

Boggs  and  Scott,  JJ.,  dissenting: 
We  are  unable  to  concur  in  the  reaaonin^* 
and  conclusion  of  the  majority  of  the  court 
in  this  cause.     Wage  earners  have  a  clear 
right  to  organize  for  the  purpose  of  promot- 
ing their  common  welfare,  and,  so  long  as. 
they  seek  that  end  by  lawful  means,  they 
are  to  be  protected.    They  have  likewise  the 
right  to  strike  for  the  purpose  of  securing^ 
increased  compensation,  shorter  hours  of  la- 
bor, or  other  amelioration  of  their  condi- 
tion.   For  the  purpose  of  making  the  strike 
effective  and  inducing  their  former  employ- 
ers to  comply  with  their  demands,  they  ma^ 
seek,   by   persuasion,   to   induce   others    lo- 
leave,  or  refrain  from  entering,  the  service 
of  their  late  master.    The  employers  of  the 
printers    had   organized   an   association    in 
Chicago,  the  Chicago  Typothete,  to  enable 
them  to  act  as  an  organized  body  against 
the  workmen;  and  the  law  wisely  permits 
the  workmen  to  meet  organization  with  or- 
ganization, as  well  as  to  form  organization» 
for  their  own  purposes  in  the  first  instanoa. 
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The  legislature  of  our  state,  the  body 
which  makes  the  law  by  which  courts,  as 
well  as  the  citizens,  are  to  be  controlled  and 
governed,  has  enacted  statutes  declaring 
what  shall  be  deemed  to  be  unlawful  in  the 
matter  of  strikes.  These  statutory  enact- 
ments are  to  be  enforced  by  the  courts,  to 
the  end  that  the  provisions  thereof  shall 
govern  and  protect  both  employer  and  em- 
ployee. The  statutory  enactments  referred 
to  are  §§  168,  159,  and  160  of  the  Criminal 
Ck>de  (Kurd's  Rev.  Stat.  1903,  chap.  38). 
Section  158  declares  it  shall  be  unlawful  to 
combine  for  the  purpose  of  depriving  the 
owner  or  possessor  of  property  of  its  lawful 
use  and  management,  or  of  preventing,  by 
threats,  suggestions  of  danger,  or  any  un- 
lawful means,  any  person  from  being  em- 
ployed by  or  obtaining  employment  from 
any  such  owner  or  possessor  of  property,  on 
such  terms  as  the  parties  concerned  may 
agree  upon.  Section  159  declares  it  to  be 
unlawful  to  seek  to  prevent  any  other  per- 
son from  working,  or  from  obtaining  work, 
at  any  lawful  business,  by  threats,  intimi- 
dation, or  unlawful  interference.  Section 
160  makes  it  unlawful  for  another  to  enter 
the  coal  bank,  mine,  shaft,  manufactory, 
building,  or  premises  of  another  with  intent 
to  commit  any  injury  thereto,  or  by  means 
of  threats,  intimidation,  or  riotous  or  other 
unlawful  doings,  to  cause  any  person  em- 
ployed therein  to  leave  his  employment.  The 
laboring  class  has  no  truer  or  more  power- 
ful friend  than  public  opinion  when  in  its 
favor,  and  violations  of  the  public  statutes 
and  laws  of  the  state  operate  to  alienate 
this  friendship  and  to  deprive  the  laboring 
man  of  the  sympathy  of  the  public.  The 
sentiment  which  goes  out  heartily  to  the 
cause  of  the  workmen,  and  is  disposed  to 
r^^rd  a  strike  as  a  laudable  effort  on  the 
part  of  men  who  toil  to  ameliorate  their 
condition,  is  the  honest  sentiment  of  men 
who  love  the  law,  and  wlio  are  friends  of 
peace  and  good  order,  and  who  are  rudely 
shocked  and  their  sympathy  and  support 
lost  by  violence  or  riotous  and  unlawful  con- 
duct on  the  part  of  the  strikers.  Lawless- 
ness and  violence  are  condemned  by  all  good 
citizens. 

The  injunction  in  this  cause  restrains  the 
defendants,  among  other  things,  from  indu- 
cing by  unlawful  persuasion  any  of  the  em- 
ployees of  the  complainants  to  leave  the 
service  of  the  complainants,  and  from  at- 
tempting to  prevent  others  by  unlawful  per- 
suasion from  freely  entering  the  service,  or 
continuing  in  the  service,  of  the  complain- 
ants. The  term  "unlawful  persuasion"  has 
no  established  meaning  in  the  law.  Appel- 
lees contend  that  all  persuasion  is  unlawful. 
If  such  was  the  view  of  the  chancellor  who 
granted  the  writ,  the  word  "unlawful" 
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should  have  been  omitted,*  while  if,  in  his 
view,  there  is  persuasion  of  two  kinds, 
namely,  lawful  and  unlawful,  the  injunction 
should  have  more  specifically  described  the 
persuasion  from  which  the  defendants  must 
refrain,  so  that  it  would  not  have  been  left 
to  each  to  determine  for  himself,  at  his  own 
peril,  what  was'  lawful  and  what  was  un- 
lawful. The  purpose  of  the  injunction  is  to 
advise  the  defendants  what  particular  acts 
the  court  has  decided  they  may  not  lawfully 
do!  It  would  seem  upon  reason,  however, 
that  w^hen  the  argument  addressed  by  the 
striker  to  a  workman  for  the  purpose  of  in- 
ducing him  to  leave  or  refrain  from  enter- 
ing a  certain  employment  becomes  unlawful,, 
it  passes  from  the  domain  of  persuasion 
into  that  of  coercion,  threat,  or  intimida- 
tion. Having  this  right  of  persuasion,  it 
was  proper  for  the  strikers  to  exercise  it  by 
accosting  in  a  respectful  manner  the  person 
whom  they  desired  to  address;  and  they 
might  peaceably,  by  explanation,  argument, 
entreaty,  and  reason,  seek  to  persuade  such 
person  to  leave  the  emplo3rment  in  question ; 
and  the  strikers  might  lawfully  do  this  in 
the  public  highway  or  street  so  long  as  they 
did  not  obstruct  public  travel,  or  at  the 
home  of  the  person  they  sought  to  inter- 
view, or  at  any  other  place  where  they  would 
have  a  right  to  talk  with  that  person  about 
any  other  legitimate  business. 

In  the  case  of  Doremus  ▼.  Hennessy,  176 
111.  COS,  43  L.R.A.  797,  802,  68  Am.  St.  Rep. 
203,  62  N.  E.  924,  64  N.  E.  524,  there  was 
no  question  before  the  court  in  reference  to 
the  right  of  a  striker  to  induce  another  to 
leave,  or  refuse  to  enter,  the  service  of  an 
employer;  and  what  is  there  said  in  refer- 
ence to  persuasion  is,  for  that  reason,  inap- 
plicable in  this  cause.  The  principle  gov- 
erning such  cases  as  the  Doremus  Case,  in 
which  interference  with  contract  relations 
has  been  held  unlawful,  stands  upon  a  pecul- 
iar ground,  and  does  not  obtain  here.  18 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  87.  The 
only  case  prior  to  the  present  one  in  a  court 
of  appellate  jurisdiction  in  this  state,  where 
the  question  of  persuasion  has  been  squarely 
before  the  court,  was  the  case  of  Beaton  v. 
Tarrant,  102  111.  App.  124,  where  the  right 
of  striking  workmen  to  use  the  streets  and 
highways  in  a  manner  not  inconsistent  with 
public  travel,  for  the  purpose  of  inducing 
others,  by  entreaty,  argument,  and  peace- 
able persuasion,  in  good  faith,  to  leave  or 
refrain  from  entering  the  service  of  the  late 
employer  of  the  strikers  is  expressly  recog- 
nized. To  the  same  effect  are  the  following 
authorities:  18  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  87;  American  Steel  &  Wire  Co.  v. 
Wire  Drawers'  &  Die  Makers'  Unions  Nor. 
1  &  3,  90  Fed.  608;  Cumberland  Glass  Mfg. 
Co.  V.  Glass  Bottle  Blowers'  Asso.  59  N.  J. 
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Eq.  40,  46  Atl.  208;  Kreba  y.  Roaenstein,  31 
Misc.  661,  66  N.  Y,  Supp.  42;  Rogers  v. 
Evarts,  17  N.  Y.  Supp.  264;  People  v. 
Kostka,  4  N.  Y.  Crim.  Rep.  429;  Master 
Builders'  Asso.  v.  Domascio,  16  Colo.  App. 
25,  63  Pac.  782;  Reynolds  v.  Everett,  144  N. 
Y.  189,  39  N.  E.  72;  Arthur  v.  Oakes,  25 
L.R.A.  414,  4  Inters.  Com.  Rep.  744,  11  C. 
C.  A.  209,  24  U.  S.  App.  239,  63  Fed.  310; 
United  States  v.  Kane,  23  Fed.  748;  Union 
P.  R.  Co.  V.  Ruef,  120  Fed.  102;  Allis-Chal- 
mers  Co.  v.  Reliable  Lodge,  111  Fed.  264. 
Nor  does  the  fact  that  the  strikers'  organ- 
ization offers  to  pay  the  employee  whom 
they  desire  to  have  leave  the  employment 
for  the  time  he  may  be  out  of  work  render 
the  persuasion  wrongful.  Cumberland  Glass 
Mfg.  Co.  v.  Glass  Bottle  Blowers'  Asso.  and 
Rogers  v.  Evarts,  supra;  Levy  v.  Rosenstein, 
66  N.  Y.  Supp.  101. 

It  is  urged  by  appellees,  however,  that 
persuasion  necessarily  and  inevitably  leads 
to  disagreements,  quarrels,  force,  violence, 
and  general  disorder,  and  should  therefore 
be  enjoined.  Affidavits  filed  by  appellees 
themselves  in  this  cause  show  that  this 
statement  of  fact  is  not  accurate,  and  their 
conclusion  does  not  follow.  The  question  is 
not  whether  persuasion  leads  to  acts  of  law- 
lessness, but  whether  persuasion,  in  itself, 
is  unlawful.  A  man  should  not  be  enjoined 
from  doing  an  act  merely  because  that  act 
may  lead  to  the  doing  of  some  wrongful  act. 
If  such  an  argument  be  followed  to  its  logic- 
al conclusion,  it  would  be  proper  to  enjoin 
the  strikers  from  leaving  their  homes  while 
the  strike  continues,  because,  if  they  are 
kept  at  home,  no  violent  encounters  will 
take  place  between  them  and  those  who  are 
in  the  employment  in  question,  while,  if 
they  are  permitted  to  go  upon  the  streets, 
affrays  may  occur.  The  law  will  be  satis- 
fled  if  the  striker  be  punished  when  he  does 
a  wrongful  act.  It  is  not  just  to  punish 
him  for  doing  an  act  rightful  in  itself  mere- 
ly because  that  act  may  lead  to  something 
wrongful.  Appellees  misapprehend  the  ef- 
fect of  the  case  of  London  Guarantee  & 
Acci.  Co.  V.  Horn,  206  111.  493,  99  Am.  St. 
Rep.  185,  69  N.  E.  626.  The  precise  question 
determined  in  that  cause  is  shown  by  the 
conclusion  of  the  court  which  appears  in  the 
opinion  on  pages  507  and  508  of  206  111., 
page  186,  99  Am.  St.  Rep.,  and  page  531  of 
69  N.  E.  In  that  case,  however,  the  state- 
ment from  the  opinion  in  Quinn  v.  Leathem 
[1901]  A.  C.  495,  to  the  effect  that  **it  is  a 
violation  of  legal  right  to  interfere  with 
contractual  relations  recognized  by  law,  if 
there  be  no  sufficient  justification  for  the 
interference,"  was  quoted,  and  this  court 
said  in  reference  thereto:  "We  are  of  opin- 
ion that  the  contention  of  appellant  in  the 
case  at  bar,  to  the  effect  that  competition 
in  trade,  employment,  or  business  is  such  a 
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justification,  is  in  accord  with  the  author- 
ities." In  the  case  now  before  us,  the  pur- 
pose of  the  strikers  was  to  rid  themselves  of 
competition  in  employment  by  causing  those 
who  worked  in  the  places  they  had  left  to 
leave  the  employment,  that  the  strikers 
might  be  re-employed  under  more  favorable 
conditions  than  tlK>se  formerly  obtaining. 

In  our  judgment  the  evidence  in  this  rec- 
ord does  not  show  that  Franklin  Union  Na 
4,  as  a  corporation,  violated  the  injunction. 
The  bill  charges  the  defendants  with  crimi- 
nal conspiracy  against  the  complainants, 
and  appellees  contend  that  the  evidence 
shows  a  like  conspiracy  after  the  issuance 
of  the  writ  for  the  purpose  of  violating  the 
injunction.  Persons  and  corporations  may 
combine  to  bring  about  lawful  results  or 
ends  without  each  being  held  liable  for  the 
unlawful  acts  of  others  of  the  combination, 
though  such  unlawful  acts  were  intended  by 
their  authors  to  secure  the  lawful  end  de- 
sired to  be  accomplished.  That  is  to  say,  if 
the  combination  is  for  a  lawful  purpose  to 
be  attained  by  lawful  means,  those  only 
who  employ  unlawful  means  to  bring  it 
about  are  liable  as  violators  of  the  law.  If 
the  combination  is  in  violation  of  a  law,  all 
are  g^lty  in  forming  the  combination,  and 
all  are  answerable  for  the  unlawful  acts  of 
each  conspirator.  It  being  lawful  for  the 
union  to  join  in  encouraging  and  inaugu- 
rating the  strike,  it  cannot  be  deemed  guilty 
because  of  the  unlawful  criminal  acts  of 
others,  unless  the  union  aided,  counseled,  or 
advised  the  commission  of  such  unlawful 
acts.  In  the  recent  case  of  People  ex  rel. 
Deneen  v.  Sullivan,  218  111.  419,  75  N.  £. 
1006,  it  is  said  (page  4^7,  218  Dl.,  page  1011, 
76  N.  E.) :  "The  rule  in  Illinois,  except  as 
modified  by  statute  in  actions  of  slander  or 
libel,  is  that  when  a  criminal  offense  is 
charged  in  the  pleadings,  and  must  be  estab- 
lished either  to  sustain  the  cause  of  action 
or  maintain  the  defense,  the  presumption  of 
innocence  arises,  and  the  crime  charged 
must  be  proved  by  evidence  which  removes 
every  reasonable  doubt  of  guilt.  Crandall 
V.  Dawson,  6  111.  556 ;  McConnel  v.  Delaware 
Mut.  Safety  Ins.  Co.  18  111.  228;  Harbison  v. 
Shook,  41  111.  141;  Sprague  v.  Dodge.  4S 
EL  142,  96  Am.  Dec.  523;  Germania  F.  Ins. 
Co.  v.  Klewer,  129  III.  599,  22  N.  E.  489." 

An  order  punishing  Franklin  Union  No.  4 
should  not  have  been  entered,  therefore,  un- 
less the  evidence  offered  was  sufficient  to  es- 
tablish its  guilt  beyond  a  reasonable  doubt. 
The  complainants  sought  to  sustain  their 
contention  almost  entirely  by  affidavits. 
Some  of  these  affidavits  contained  direct 
and  positive  averments  of  wrongs  done  by 
certain  of  the  strikers,  but  many  of  them 
contained  conclusions  of  the  afliants,  state- 
ments on  information  and  belief,  and  state- 
ments made  upon  hearsay,  so  intermingled 
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with  sucli  statements  of  material  fact  as 
*vrere  found  in  the  affidavits  as  to  make  it 
impossible  to  separate  that  which  was  legit- 
imate evidence  from  that  which  should  not 
Y>e  considered.  Esd  parte  affidavits,  such  as 
these,  are  the  weakest  and  most  unsatisfac- 
tory evidence.  Pittsburg's  Appeal,  79  Pa. 
317;  State  v.  Mickle,  25  Utah,.  179,  70  Pac. 
«56;  Fullenwider  v.  Ewing,  30  Kan.  15,  1 
Pac.  300;  Hat-Sweat  Mfg.  Co.  v.  Davis  Sew- 
ing Mach.  Co.  32  Fed.  401 ;  Vaughn  v.  Hann, 
6  B.  Mon.  338. 

In  Becker  v.  Quigg,  54  HI.  390,  it  is  said 
(page  394) :  "One  serious  objection  to  the 
admission  of  ex  parte  affidavits  is  that  the 
opposing  party  is  denied  the  privilege  of 
-cross-examination.  This  is  a  most  effica- 
cious test  for  the  discovery  of  truth,  and 
should  never  be  departed  from  except  from 
actual  necessity.  A  witness  subjected  to 
this  test  cannot  easily  impose  on  the  court 
or  fabricate  falsehood." 

Again,  such  affidavits  are  frequently  in  the 
language  of  the  draughtsman  rather  than  in 
that  of  the  witness;  and  for  this  reason  it 
is  impossible  to  know  from  the  affidavit  pre- 
cisely what  the  witness  intended  to  say.  In 
our  judgment,  in  cases  of  this  kind,  the 
better  practice  requires  that  the  defendants 
be  confronted  by  the  witnesses  for  com- 
plainants in  open  court,  where  cross-exami- 
nation may  be  had,  and  that  the  same  course 
be  pursued  with  reference  to  those  witnesses 
who  speak  in  behalf  of  defendants. 

In  addition  to  the  affidavits,  it  appears 
from  the  testimony  of  John  M.  Shea,  who 
was  financial  secretary  and  treasurer  of 
Franklin  Union  No.  4,  called  by  the  com- 
plainants, and  who  was  the  only  witness  who 
testified  in  open  court  on  their  behalf,  that 
the  difficulty  between  the  union  and  the  ty- 
pothetae  originated  from  the  fact  that  the 
<>ontract  which  existed  between  the  members 
of  the  Chicago  Typothetse  and  Franklin 
I'nion  had  not  been  signed  by  the  members 
of  the  typothete;  that  on  February  27, 
1903,  twelve  days  before  the  bill  herein  was 
filed,  Franklin  Union  held  a  meeting  (a  copy 
of  the  minutes  of  which  is  set  out  in  the 
majority  opinion  herein);  that  in  fact  the 
union  never  did  call  a  strike,  but  that  the 
controversy  ensued  upon  the  men  being 
locked  out  by  their  employers.  Be  that  as 
it  may,  however,  it  appears  from  his  testi- 
mony that  strike  benefits  were  paid  to  the 
'members  who  were  out  of  work,  by  virtue 
of  the  authority  given  at  the  meeting  last 
mentioned;  that  Shea  paid  the  strike  bene- 
fits, and  had  disbursed  in  that  way  $5,000 
or  $G,000;  and  that  persons  who  had  there- 
t.ofore  been  tried  for  contempt  of  court  in 
violating  the  injunction  had  been  defended 
by  Mr.  Bloomingston,  general  counsel  for  the 
union,  but  who  retained  him  so  to  do  does 
tnot  appear.  These  facts,  taken  with  those 
4L.R.A.(N.S.) 


portions  of  the  affidavits  which  can  be  seen 
to  be  material  and  competent,  are  not  suffi- 
cient to  warrant  the  finding  of  the  superior 
court. 

There  is  no  evidence  of  any  corporate  ac- 
tion on  the  part  of  the  union  aside  from  the 
minutes  of  the  meeting  above  referred  to. 
There  is  evidence  by  affidavits  that  persons 
belonging  to  the  union  had  violated  the  in- 
junction in  a  flagrant  manner.  There  is  no 
evidence  that  the  union,  as  a  corporation, 
approved  or  acquiesced  in  any  such  viola- 
tions, or  that  any  executive  or  controlling 
committee,  or  other  like  power  in  the  union, 
did  so.  Proceedings  were  begun  against 
Shea,  the  secretary  and  treasurer,  and 
Woerner,  the  president,  of  Franklin  Union, 
for  violation  of  the  injunction.  They  were 
included  as  defendants  in  the  petition  filed 
against  Franklin  Union  No.  4,  which  is  now 
under  consideration;  but  the  petition  as  to 
them  was  dismissed  by  the  appellees,  from 
which  it  would  appear  that  no  acts  done  by 
them  were  regarded  as  violative  of  the  writ. 
The  record  of  the  meeting  in  question  does 
not  show  that  the  union  did  any  wrongful 
act,  or  pursued  any  wrongful  method,  or 
that  the  union  contemplated  anything  but 
lawful  acts  and  lawful  methods;  but,  even 
if  it  were  otheiwise,  it  could  not  be  con- 
tended that  anything  done  on  September 
27th  affor4ed  evidence  of  the  violation  of 
an  injunction  issued  twelve  days  later,  when 
it  could  not  be  foreseen  on  September  27th 
that  a  bill  would  be  filed  or  an  injunction 
awarded. 

It  further  appears  from  the  testimony  of 
Woerner  and  Shea,  who  are  the  only  per- 
sons testifying  on  the  subject,  the  latter  of 
whom  was  giving  evidence  on  behalf  of  the 
complainants,  that  the  strike  committee  ap- 
pointed by  the  president  at  the  meeting  of 
September  27th  never  acted,  for  the  reason 
that  the  men  were  locked  out  before  they 
were  prepared  to  strike.  The  strike  head- 
quarters was  near  the  establishments  of  the 
typothetse,  but  in  the  place  which  had  long 
been  used  and  which  was  then  being  use<l 
as  the  place  of  business  of  the  union,  and 
consequently  had  not  been  selected  because 
it  was  in  the  vicinity  of  the  places  of  busi- 
ness of  members  of  the  typothetse.  Frank- 
lin Union  No.  4  has  1,800  members;  but 
200  of  them  were  involved  in  the  strike. 
It  would  seem  that  the  remaining  1,600, 
at  least,  should  not  be  punished  by  a  fine 
inflicted  upon  the  union  to  which  they  be- 
long when  they  have  never  in  any  way,  by 
the  union  or  by  any  executive  or  other  con- 
trolling body  or  officer  thereof,  countpnanced 
or  shown  approval  of  any  acts  in  violation 
of  the  writ. 

We  are  also  of  the  opinion  that  the  order, 
in  reserving  for  determination,  after  the  fine 
should  be  collected,  the  question  of  paying 
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the  amount,  or  a  part  thereof,  to  the  com- 
pktinants  for  their  costs  and  expenses,  was 
erroneous:  First,  because  there  is  no  stat- 
ute in  Illinois  that  affords  any  warrant  for 
collecting  damages  and  expenses  in  this  way 
in  this  suit,  and  lines  for  contempt  can  be  so 
applied  only  when  authorized  by  statute  in 
cases  of  this  character;  and,  second,  because 
an  order  punishing  for  contempt  must  be 
specific,  certain,  and  final.  People  ex  rel. 
Hinckley  v.  Pirfenbrink,  96  111.  68;  State  v. 
Voss,  80  Iowa,  467,  8  LJI.A.  767,  45  N.  W. 
808.  The  evidence  does  not  show  that 
Franklin  Union  No.  4,  in  its  corporate  ca- 
pacity, entered  into  a  combination  with  any 
other  person  or  persons  to  do  an  unlawful 
act,  or  to  do  a  lawful  act  by  unlawful 
means,  or  that  it  did  anything  in  violation 
of  the  commands  of  the  writ,  and  for  this 
reason  the  judgment  as  to  Franklin  Union 
No.  4  should  be  reversed. 

Petition  for  rehearing  denied  April  5,  1906. 
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A.  S.  OLIVER,  Plff.  in  Err., 

D.  H.  WARREN  et  aL 

'  (124  Ga.  649,  63  S.  £.  lOO.) 

Forthcoming  bond — defenses. 

In  a  suit  on  a  forthcoming  bond  given 
by  a  claimant,  where  its  execution  is  not 
denied,  the  main  issue  to  be  decided  is 
whether  or  not  there  has  been  a  breach  of 
the  bond.  Neither  the  legality  of  the  levy 
nor  the  authority  of  the  officer  to  make  it 
is  an  issuable  fact;  these  issues  being  con- 
cluded by  the  judgment  in  the  claim  case. 

(December  22,  1905.) 
Headnote  by  Evans,  J. 


ERROR  to  the  City  Oourt  of  Elberton  U^ 
review  a  judgment  in  favor  of  defend- 
ants in  an  action  brought  to  enforce  liabil- 
ity on  a  forthcoming  bond.    Reversed. 

Statement  by  Evans,  J.: 

A  fi.  fa,   in  favor  of  A.   S.  Oliver  and 
against  D.  H.  Warren,  issued  from  the  jus- 
tice's court  for  the  202d  district,  G.  M.,  El- 
bert county,  was  placed  in  the  hands  of  W» 
H.  Irwin,  Jr.,  bailiff  of  the  county  court,  for 
the  purpose  of  levy.    He  proceeded  to  make 
a  levy  on  certain  cotton  as  the  property  of 
the  defendant  in  fi.  fa.,  who,  as  the  head 
of  a  family  consisting  of  himself  and  four 
minor  children,  interposed  a  claim  on  the 
ground  that  the  cotton  was  exempt  fron» 
levy  and  sale,  being  the  proceeds  of  a  home- 
stead taken  out  for  the  benefit  of  his  family. 
In  order  to  retain  possession  of  the  prop- 
erty, he  also  executed  and  delivered  to  the 
levying  officer  a  forthcoming  bond,  which  A. 
P.  Deadwyler  signed  as  security.    The  cUim 
case  resulted  adversely  to  the  claimant.  Suit 
was  afterwards  brought  by  Oliver  in  the  city 
court    of    Elberton    upon  the    forthcoming; 
bond  against  Warren  as  principal  and  Dead- 
wyler as  security.     The  defendants  filed  a 
joint  answer,. in  which  they  set  up  various 
defenses,  and  in    which    they    denied   that 
"any  lawful  levy   was  ever  made  on  the 
property  described  in  the  plaintiff's  petition 
under  and  by  virtue  of  the  fi.  fa."  against 
Warren.    It  appeared  on  the  trial  that  Ir- 
win,   the   levying   officer,    had    never   beea 
sworn  in  as  a  constable  and  did  not  act  as 
such  in  making  the  levy,  but  as  bailiff  of 
the  county  court.    At  the  close  of  the  plain> 
tin  s  testimony,  which  disclosed  the  circum- 
stances under  which  the  forthcoming  bond 
was  given  and  the  result  of  the  claim  cast,, 
the  presiding  judge  directed  a  verdict  in  fa- 
vor of  the  defendants,  holding  that  Irwin, 
"being  bailiff  of  the  county  court  of  Elbert 


Case  Note.— Right,  in  suit  on  forthcoming 
bond  given  by  execution  debtor  or  claimant, 
to  question  the  legality  of  the  levy  or  the 
authority  of  the  officer  making  it.— It  is 
very  generally  held  that  an  obligor,  wheth- 
er principal  or  surety,  in  a  forthcoming 
bond  in  which  the  levy  is  acknowledged, 
will  not  be  allowed  to  attack  the  levy  or  the 
authority  of  the  officer  making  it,  in  an  ac- 
tion upon  the  bond. 

In  Shaw  v.  McCullough,  3  W.  Va.  260,  it 
was  held  that  parties  who  voluntarily  en- 
ter into  a  forthcoming  bond  are  estopped 
from  all  inquiry  into  the  regularity  and  va- 
lidity of  the  levy  of  the  writ  of  fieri  facias 
upon  which  the  bond  was  given. 

And  In  Davis  v.  Jones,  32  Tex.  Civ.  App. 
424,  76  S.  W.  63,  it  was  held  that,  by  giving 
a  claimants*  bond  and  proceeding  under  the 
statute  to  test  their  rights  to  the  property, 
the  claimants  waived  the  manner  of  the 
levy. 
4L.R.A.(N.S.): 


In  Hundley  v.  Filbert,  73  Mo.  34,  it  wa* 
held  that  the  obligors  in  a  delivery  bond 
given  to  retain  go<Mis  levied,  upon  under  an 
execution  were  estopped  from  denying  the 
levy,  which  was  set  forth  in  the  bond. 

In  Mead  v.  Figh,  4  Ala.  279,  37  Am.  Dec. 
742,  it  was  held  that  equity  would  not  n*- 
lieve  sureties  on  a  forthcoming  bond  on  the 
ground  that  the  levy  w»\s  fictitious;  and  as 
authority  the  court  cited  Syme  v.  Montapn^ 
4  Hen.  &  M.  180,  where  it  was  held  that  tl»e 
sureties  on  a  forthcoming  bond  could  not  he 
relieved  in  equity  on  the  ground  that  the 
defendant  in  execution  was  not  the  owner 
of  the  property  levied  on. 

In  Kmgsland  v.  Ilarrell,  1  Tex.  App.  Civ. 
Cas.  (White  &  W.)  §  737,  it  was  held  that 
the  execution  by  the  plaintiffs  of  a  forth- 
coming bond  to  a  constable  amounted  to  an 
admission  on  their  part  that  the  levy  was  a 
valid  one,  and  the  admission  operate!  as  an 
estoppel  to  their  denial  of  the  legality. 
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^-ounty  and  levying  as  such  officer,  had  no 
authority  to  levy  a  justice-court  fi.  fa."  To 
this  ruling  and  judgment  the  plaintiff  ex- 
cepts. He  claims  that  the  court  erred  in 
directing  a  verdict  against  him:  (1)  Be- 
<tau8e  the  levy  was  a  valid  one,  made  by  an 
officer  having  authority  to  make  it;  (2)  be- 
K-ause  the  defendants  had  recognized  the  of- 
ficer's authority  and  the  validity  of  the  levy 
hy  prosecuting  the  claim  case,,  and  the  bond 
«ued  on  was  at  least  good  as  a  voluntary 
bond,  and  they  were  bound  thereby,  even  if 
his  acts  were  to  be  regarded  as  those  of  a 
de  facto  officer,  and  his  authority  to  make 


the  levy  could  have  been  questioned  by  fil- 
ing an  affidavit  of  illegality;  and   (3)  be- 
cause Warren,  when  he  filed  his  claim  and 
gave   the   forthcoming  bond,  admitted   the 
validity  and  completeness  of  the  levy,  as 
well  as  the  authority  of  the  officer  to  make 
it,  and  the  defendants,  having  given   the 
bond,  were  estopped  from  denying  his  au- 
thority or  the  validity  of  the  levy. 
Mr.  Z.  B.  Rogers,  for  plaintiff  in  error: 
Irwin,  the  county  court  bailiff,  had  au- 
thority to  make  levy. 
Wade  V.  Stout,  36  6a.  95. 


In  Darland  v.  The  Governor,  2  Bibb,  541, 
it  was  held  that,  after  the  execution  of  the 
replevin  bond,  the  execution  debtor  could 
liave  no  right  to  contest  the  propriety  of  the 
Heizure  of  the  property  under  the  fieri 
facias,  or  question  the  correctness  of  the  re- 
turn. 

In  Gamer  v.  Clark  Bros.  115  Ga.  666,  42 
8.  £.  56,  it  was  held  that  when,  in  resist- 
ance to  the  levy  upon  personalty  of  an 
execution,  the  defendant  replevies  the  prop- 
erty actually  seized  by  the  officer,  by  giving 
•a  bond  for  its  forthcoming,  the  former  is  es- 
topped from  thereafter  setting  up  that  the 
•entry  of  the  levy  did  not  sufficiently  de- 
scribe such  property.  And  the  court  cites  as 
its  authority  Hilton  &  D.  Lumber  Co.  v. 
CHements,  108  Ga.  791  33  S.  E.  951,  which 
applied  the  same  rule  in  the  trial  of  li  claim 
•case. 

In  Jones  v.  Kendrick,  94  Ga.  645,  21  S.  E. 
^31,  it  was  held  that  one  who  gave  to  a  con- 
stable, who  had  seized  personal  property  un- 
-der  execution  against  a  third  person,  a 
forthcoming  bond,  could  not,  when  sued 
upon  the  bond,  set  up  in  himself  title  to  the 
property,  and  thereby  defeat  the  action;  and 
that  he  and  his  sureties  were  estonped  from 
<*ontesting  the  constable's  title,  ana  thus  the 
legality  of  his  levy. 

In  Weston  v.  Ralston,  51  W.  Va.  157,  41 
f?.  E.  338,  it  was  held  that,  where  property 
of  the  execution  defenddnt  had  been  levied 
^ipon  at  the  instance  of  the  defendant,  by 
the  officer  having  the  execution,  and  a  bond 
liad  been  given  for  the  forthcoming  and  de- 
livery of  said  property  on  the  day  of  sale, 
3ind  such  bond  was  forfeited,  such  defendant 
will  be  estopped  from  the  defense  that  such 
property  was  not  subject  to  levy. 

In  Boiling  v.  Vandiver,  91  Ala.  375,  8 
fk).  290,  it  was  held  that  when  a  forthcom- 
ing bond  was  executed,  recitinsf  a  levy  on 
specified  property  and  bindiner  the  bondsmen 
to  have-  it  forthcoming  on  the  day  of  sale, 
proof  will  not  be  received  that  there  was  no 
nuch  property;  and  that  it  is  no  defense  in 
f^uch  a  case  that  the  levy  was  fictitious  or 
Invalid  for  indefiniteness,  for  such  invalitl- 
ity,  if  any,  would  have  been  cured  by  the 
t)ond. 

In  Lucas  v.  Beebe,  88  111.  427,  it  was  held 
That,  where  the  levy  had  been  admitted  in 
the  bond,  it  could  not  be  denied  in  an  ac- 
tion thereon;  and  a  verbal  agreement  tend- 
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ing  to  show  that  the  constable  agreed  to  re- 
turn the  goods  to  the  principal  could  not  be 
set  up  in  such  an  action  for  the  purpose  ot 
showmg  that  there  had  been  no  levy. 

In  Henderson  v.  Bank  at  Montgomery,  11 
Ala.  855,  it  was  held  that  a  claimant  of 
property,  who  had  given  a  forthcoming  bond 
to  the  constable,  the  levying  officer,  and 
thereby  secured  possession  of  the  property, 
was  estopped  by  his  bond  from  denying  that 
a  levy  had  been  made. 

In  Portis  v.  Parker,  8  Tex.  23,  58  Am.  Dec. 
95,  the  defendant  in  execution  was  held  es- 
topped, on  a  motion  to  quash  the  levy  and 
return,  to  deny  that  a  valid  levy  had  been 
made  on  account  of  the  failure  of  the  sher- 
iff to  take  possession  of  the  property,  where 
defendant's  wife  had  given  a  forthcoming 
bond,  upon  her  claim  that  the  property  was 
her  separate  estate. ' 

In  Dowman  v.  Dowman,  2  Cald.  607,  it 
was  held  that  evidence  to  show  that  a  levy 
under  a  judgment  against  a  dead  person  of 
the  same  name  had  been  made  upon  the 
property  of  the  defendant  was  not  receiva- 
ble in  an  action  en  the  forthcoming  bond 
given  by  the  defendant. 

But  in  some  cases  the  strict  letter  of  the 
rule  has  been  modified.  Thus,  in  Long  v. 
United  States  Bank,  Freem.  Ch.  (Miss.)  375, 
it  was  held  that,  in  order  to  sustain  an  ac- 
tion upon  a  forthcoming  bond,  there  must 
be  a  substantial  levy  upon  actual,  tangible 
property  of  the  defendant  in  execution;  and 
that  a  bond  signed  in  blank  by  the  sureties, 
and  afterwards  filled  in  by  the  sheriff  with 
conditions  for  the  return  of  property  which 
did  not  exist,  would  be  wholly  without  con- 
sideration, and  would  raise  no  obligation  on 
the  part  of  the  sureties,  either  legal  or 
moral,  to  pay  it. 

And  in  Atkinson  v.  Starbuck,  7  Blackf. 
420,  it  was  held  that  the  illegality  of  the 
levy  might  be  shown  under  a  plea  of  "no 
consideration,"  where  the  bond  did  not  set 
forth  the  judgment  upon  which  the  levy  was 
based. 

In  Olson  V.  Nunnally,  47  Kan.  391,  27  Am. 
St.  Rep.  296,  28  Pac.  149,  it  was  held  that 
the  defendant  in  execution,  by  giving  a  re- 
delivery bond,  did  not  estop  himself  from 
thereafter  asserting,  either  directly  or  col- 
laterally, that  the  judfrment  and  all  things 
depending  upon  it,  including  the  levy,  were 
absolutely  void. 
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A  constable's  title  cannot  be  denied.  Giv. 
lug  the  bond  is  an  estoppel. 

Jones  V.  Kendrick,  94  Ga.  645,  21  S.  E. 
S31. 

Were  Irwin  without  authority,  his  act 
would  be  good  as  that  of  a  de  facto  officer. 

Gunn  V.  Tackett,  67  Ga.  725;  Tietzen  v. 
Merchants'  Nat.  Bank,  117  Ga.  503,  43  S.  E. 
730. 

The  giving  of  bond  admits  the  regularity, 
validity,  and  completeness  of  the  levy. 

13  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1141; 
Roebuck  v.  Thornton,  19  Ga.  149;  Cohen  v. 
Broughton,  54  Ga.  296;  Scolly  v.  Butler,  59 
Ga.  849;  Crine  v.  Tifts,  65  Ga.  644;  Smith 
v.  Camp,  84  Ga.  117,  10  S.  E.  539;  Hilton  & 
D.  Lumber  Co.  t.  Clements,  108  Ga.  791,  33 
S.  E.  951;  Gamer  v.  Clark  Bros.  115  Ga. 
666,  42  S.  E.  56;  Stroud  v.  Hancock,  116  Ga. 
336,  42  S.  E.  496 ;  Jones  v.  Kendrick,  supra, 

Messrs.  Van  Dmen  &  Tvtt  for  defendants 
in  error. 

Etads,  J.,  delivered  the  opinion  of  the 
court: 

In  the  various  Code  sections  regulating 
the  practice  in  a  justice's  court,  there  is  no 
specific  form  of  direction  of  an  execution  to 
any  particular  officer.  Mesne  process  is  di- 
rected to  and  served  by  constables.  Civil 
Code  1895,  §  4116.  Final  process  maybe 
executed  by  any  officer  empowered  to  serve 
mesne  process,  unless  there  is  a  statutory 
inhibition.  Hence  constables  may  levy  exe- 
cutions from  a  justice's  court;  and,  by  Civil 
Code,  1895,  §  4381,  sheriffs  are  also  empow- 
ered to  serve  and  execute  both  mesne  and 
final  process  issued  from  justices'  courts.  The 
regular  bailiff  of  a  county  court  is  authorized 
to  levy  only  the  processes  of  the  county 
court.  Civil  Code  1895,  §  4190.  He  has  no 
authority  to  levy  an  execution  issued  from 
a  justice's  court.  A  levy  by  a  county -court 
bailiff  of  a  justice-oourt  execution  is  void, 
because  a  levy  by  an  officer  without  author- 
ity of  law  is  no  levy  at  all.  Morris  v.  Tin- 
ker, 60  Ga.  466;  Collins  v.  Hudson,  69  Ga. 
684.  It  is  not  good  as  a  levy  by  a  de  facto 
officer,  because  the  county*  court  bailiff,  in 
making  the  levy,  does  not  assume  to  act 
as  constable,  or  as  sheriff  or  lawful  deputy. 
If  he  did,  and  his  appointment  or  qualifica- 
tions were  irregular,  nevertheless  his  acts 
would  be  good  as  a  de  facto  officer.  Twiggs 
v.  Hard  wick,  61  Ga.  272;  Hinton  v.  Lindsay, 
20  Ga.  746  (3,  4) ;  Gunn  v.  Tackett,  67  Ga. 
725.  But  where  he  undertakes  to  extend  the 
jurisdiction  of  his  office  to  the  execution  of 
process  which  under  the  law  he  has  not  the 
power  to  execute,  quoad  hoc  he  is  a  usurper 
of  the  functions  of  another  office,  and  he  is 
not  a  de  facto  officer. 

However,  it  is  insisted  that  the  defendants 
are  estopped  from  denying  the  legality  of 
^L.R.A.(X.S.) 


the  levy,  because  Warren,  the  principal  ott 
the  bond  upon  which  the  suit  was  predi- 
cated, obtained  possession  of  the  property^ 
and  in  the  bond  recited  the  factum  of  the^ 
levy.    It  is  certainly  true  that  the  filing  of 
a  claim  and  the  giving  of   a   forthcoming 
bond  estop  a  claimant  and  the  surety  on 
his  bond  from  denying  the  completeness  and 
sufficiency  of  the  seizure  of  the  property^ 
made    by    the    levying    officer.      Cohen    v» 
Broughton,  64  Ga.  296;  Scolly  v.  Butler,  59- 
Ga.  850;   Connolly  v.  Atlantic  Contracting 
Co.  120  Ga.  216,  47  S.  E.  575.    The  estoppel 
does  not  extend  to  the  validity  of  the  proc- 
ess (Smith  V.  Lockett,  73  Ga.  105;  Osborne 
V.  Rice,  107  Ga.  283,  33  S.  E.  54)  ;  nor  to  the 
authority  of  the  officer  to  make  the  levy 
(Pearce  v.  Renfroe,  68  Ga.   194).     In  the- 
present  case  the  defendants,  by  signing  the 
bond,    estopped    themselves    from    denying 
that  the  county-court  bailiff  made  an  actual 
seizure  of  the  property  by  virtue  of  the  proc- 
ess in  his  hands.     (Id.   196).     But  on  the 
trial  of  the  claim  case  they  would  not  have 
been  precluded  from  showing  that  such  sei- 
zure by  the  county-court  bailiff  was  void,  be- 
cause, as  to  the  act  of  levy,  the  bailiff  wa» 
not  an  officer,  either  de  jure  or  de  facto,  but 
a  mere  usurper  of  the  functions  of  other  of- 
ficers designated  by  law  to  execute  this  par- 
ticular process.    However,  in  a   suit  on  a 
forthcoming  bond,  where  its  execution  is  not 
denied,    the   only   issue   to   be    decided   i» 
whether  or  not  there  has  been  a  breach  of 
the  bond.    O'Neill  Mfg.  Co.  v.  Harris,  120  Ga. 
469,  47  S.  E.  934.     Neither  the  legality  of 
the  levy  nor  the  authority  of  the  officer  to 
make  it  is  an  issuable  fact.    As  was  said 
by  Bleckley,  Ch.  J.,  in  Anderson  v.  Banks^ 
92  Ga«  122,  18  S.  E.  364:    "It  is  not  allow- 
able for  a  claimant  to  defeat  a  sale  by  inter- 
posing a  claim,  and  then  appropriate  the 
property  to  his  own  use  or  suffer  it  to  be  ap- 
propriated by  his  surety  on  the  claim  bond,, 
and  then  contest,  not  in  the  claim  case,— 
the  very  case  appointed  by  law  for  the  pur- 
pose,— but  in  a  suit  on  the  bond,  the  right 
of  the  plaintiff  in  execution  to  sell  the  prop- 
erty."   While  a  regular  county-court  bailiff 
is  limited  to  serving  processes  issued  from 
the  county  court  (Civil  Code  1895,  §  4190), 
and  is  without  authority  to  levy  a  justice- 
court  execution,  yet,  if  he  does  in  fact  un- 
dertake to  do  so,  and  a  claimant  and  hi» 
surety  procure  possession  of   the  property 
seized  by  giving  a  forthcoming  bond,  they 
cannot  defeat  a  recovery  thereon  by  setting- 
up  the  defense  that  the  county-court  bailiff 
was  not  such  an  officer  as  could  lawfully 
make  the  levy.    The  time  for  them  to  raise 
this  point  is  when  the  claim  case  comes  oi» 
for  trial.    Had  the  defendants  in  the  pres- 
ent case  urged  this  objection  at  the  proper 
time,  it  is  not  improbable  that,  upon  the  au' 
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thority  of  Pearce  v.  Renfroe,  supra,  the 
levy  would  have  been  dismissed.  The  claim- 
ant litigated  the  question  of  title  in  the 
claim  case.  It  was  the  levy  which  brought 
the  claimant  into  court.  If  he  was  improp- 
erly brought  there  by  means  of  a  void  levy, 
he  should  then  and  there  have  protested. 
After  an  adverse  judgment  in  the  claim  case 
— an  adjudication  that,  as  between  the  de- 
fendant in  fi.  fa.  and  himself,  he  had  no  title 
to  the  property — he  was  no  longer  concerned 
about  the  authority  of  the  levying  officer  to 
make  the  levy,  and  nothing  remained  for 
him  to  do  except  to  comply  with  the  obliga- 
tion of  his  bond.  Upon  his  failure  so  to  do, 
he  and  his  surety  became  liable  thereon. 

The  sole  question  raised  in  the  present  bill 
of  exceptions  is  whether  or  not  the  trial 
judge  properly  directed  a  verdict  in  favor  of 
the  defendants  upon  the  ground  that  the 
levying  officer,  being  a  bailiff  of  the  county 
court  and  acting  in  that  capacity,  was  with- 
out authority  to  levy  a  fi.  fa.  issuing  from  a 
justice's  court.  As  will  have  been  seen,  the 
defendants  were  precluded  from  raising  any 
such  objection  in  a  suit  upon  the  bond,  and 
the  direction  of  a  verdict  in  their  favor  was 
erroneous.  It  may  not  be  improper  to  add 
that,  even  had  the  trial  judge  been  correct 
in  his  ruling,  he  should  not  have  directed  a 
verdict  in  favor  of  the  defendants;  for,  as 
pointed  out  in  Barnes  v.  Carter,  120  Ga.  895, 
48  S.  £.  387,  if  a  plaintiff  fails  to  make  out 
a  prima  facie  case,  a  verdict  for  the  opposite 
side  should  not  be  directed,  but  a  judgment 
of  nonsuit  should  be  rendered. 

Judgment  reversed. 

All  th«  Justices  concur. 
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JOHN  M.  DAVIS,  Appt. 

(IM  Mo.  485,  92  S.  W.  484.) 

Justice  of  the  peace — ^Jurisdiction. 

1.  A  justice  of  the  peace  does  not  lose 
iurisdiction  of  a  criminal  case  submitted  to 
him  without  a  jufy  by  taking  it  under  ad- 


visement, where  the  statute  does  not  pre- 
scribe the  time  within  which  his  judgment 
must  be  rendered. 
Instruction — ^form  of  verdict. 

2.  Submitting  to  the  jury  a  form  of 
verdict  in  a  criminal  case  without  instruct- 
ing them  it  is  to  be  used  only  in  case  they 
find  defendant  guilty  is  not  reversible  error,, 
where  other  instructions  plainly  indicate- 
that  such  is  the  fact. 

Physician — ^practising  medicine. 

3.  A  physician  is  practising  medicine- 
within  the  state,  within  the  meaning  of  a^ 
registry  law,  where  he  periodically  appears- 
at  a  hotel  within  the  state  and  for  compen- 
sation sees  and  prescribes  for  patients,  al- 
though he  lives  in  another  state,  where  hia 
prescriptions  are  filled  and  forwarded  by  ex- 
press to  the  patient. 

Same — ^vested  right. 

4.  One  who  had  many  years  previously^ 
been  engaged  in  the  practice  of  medicine- 
within  a  state,  which  he  subsequently  left» 
is  not,  upon  returning  to  the  state,  deprived 
of  a  vested  right  by  being  required  to  com- 
ply with  the  registration  law  as  a  condition 
to  resuming  such  practice, — especially  where- 
his  former  practice  had  not  been  conducted 
in  accordance  with  the  laws  of  the  state, 

(March  6,  1906.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Scotland  County 
convicting  him  of  practising  medicine  with- 
out a  license.    Affirmed. 

Statement  by  Fox,  J.: 

This  cause  is  here  by  appeal  from  a  judg> 
ment  of  conviction  of  the  defendant  in  the 
Scotland  county  circuit  court  for  practising 
medicine  without  a  license  or  any  other  au- 
thority  so  to  do.  This  prosecution  was  be- 
gun before  a  justice  of  the  peace  of  Scotland 
county  on  February  4, 1906.  OmiUing* form- 
al parts  of  the  information,  it  charges  th& 
offense  as  follows:  "John  E.  Luther,  prose- 
cuting attorney  within  and  for  the  county 
of  Scotland  in  the  state  of  Missouri,  informs- 
John  B.  Montgomery,  a  justice  of  the  peace- 
of  said  county  of  Scotland,  that  on  the  15th 
day  of  December,  1904,  at  the  county  of 
Scotland  aforesaid,  one  John  M.  Davis  did 
unlawfully  practise  medicine  by  then  and 
there  prescribing  for,  issuing  medicine  to, 
and  treating  one  Arthur  Hoover,  for  the  cure- 
of   disease  and   bodily   affliction;    the   said 


Case  Note. — What  constitutes  practising 
medicine  within  the  state. — This  question 
has  frequently  arisen  in  prosecutions  of 
persons  coming  from  other  states  for  viola- 
tion of  a  local  statute  requiring  a  license 
or  certificate  to  practise  medicine.  The  fol- 
lowing persons  have  been  held  to  come  with- 
in the  purview  of  such  statutes: 

A  regular  practising  physician,  who  goes 
at  stated  intervals  from  a  state  in  which  he 
4L.R.A.(N.S.) 


is  registered  to  a  city  in  a  state  in  which  he- 
is  not  registered,  and  has  a  room  there,  to 
which,  by  advertisements,  the  public  is  in- 
vited, and  where  he  attends  patients  who 
have  moved  from  the  former  state,  and  re- 
ceives new  ones  (Com.  v.  Ege,  6  Sadler  [Pa.? 
583,  20  W.  N.  C.  73,  9  Atl.  471)  ;  the  mana- 
ger  of  a  sanitarium  located  in  Maryland, 
who  goes  to  the  city  of  Washington,  where 
he  advertises  to  cure  alcoholism,  morphin-^ 
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John  M.  Davis  not  tlien  and  there  being  a 
licensed  physician  of  the  state  of  Missouri, 
nor  having  any  legal  authority  to  practise 
medicine  or  treat  the  sick  and  afflicted, 
against  the  peace  and  dignity  of  the  state." 
This  cause  was  first  tried  before  the  justice 
on  an  agreed  statement  of  facts  on  the  4th 
of  April,  1905;  the  cause  being  submitted, 
the  justice  took  it  under  advisement  until 
the  next  day,  the  5th  of  April,  1905,  when 
he  rendered  judgment  against  the  defendant, 
finding  him  guilty,  and  assessing  his  punish- 
ment at  a  fine  of  $100.  From  this  judgment 
defendant  prosecuted  his  appeal  to  the  cir- 
cuit court  Of  Scotland  county.  The  cause 
came  on  for  a  hearing  and  trial  at  the  May 
term,  1905,  of  the  circuit  court.  Before  the 
trial  the  defendant  filed  a  motion  praying 
for  the  discharge  of  the  defendant  on  the 
grounds  that  upon  the  face  of  the  transcript 
from  the  justice  it  appeared  that  the  justice 
had  lost  jurisdiction  of  the  cause  before  he 
rendered  a  judgment,  and  that  when  he  did 
render  judgment  he  had  no  jurisdiction  so  to 
do,  as  this  was  a  criminal  cause,  and  the 
justice  was  without  authority  to  take  the 
case  under  advisement.  This  motion  was 
by  the  court  overruled,  and  the  trial  of  the 
cause  proceeded*  We  have  read  in  detail  the 
testimony  introduced  at  the  trial,  which  was 
«ubstantially  as  follows:  The  state's  evi- 
dence tended  to  prove  that  one  Arthur  Hoov- 
er was  suffering  from  blood  poison,  and, 
learning  that  defendant  was  a  good  physi- 
cian, went  to  see  defendant  at  a  hotel  in  Mem- 


phis, in  Scotland  county.  The  defendant 
told  Mr.  Hoover  that  he  (defendant)  was  a 
physician,  and  showed  Hoover  some  blanks 
with  questions  on  them.  That  defendant 
then  examined  Hoover,  diagnosed  his  case, 
and  prescribed  for  him.  That  defendant 
lived  in  Hamilton,  Illinois,  and  sent  bottles 
of  medicine  to  Hoover  by  express,  from 
Warsaw,  Illinois.  That  Hoover  took  the 
medicine  according  to  defendant's  directions 
and  according  to  the  instructions  on  the  bot- 
tle, and  paid  defendant  $5  a  month.  That 
these  payments  were  made  to  defendant, 
and  Hoover  had  an  interview  with  defend- 
ant in  the  hotel  in  Memphis  the  first  Mon- 
day in  every  month,  beginning  in  November, 
1904.  That  defendant  had  no  diploma,  no 
license  from  the  state  board  of  health,  and 
was  not  registered  as  a  physician  in  Scot- 
land county.  The  defendant's  evidence  tend- 
ed to  prove  that  he  lived  in  Hamilton,  Illi- 
nois, sent  medicine  to  Mr.  Hoover  by  express 
and  by  mail.  That  this  medicine  was  sent 
when  the  patient  would  fill  out  one  of  defend- 
ant's printed  blanks.  That  defendant  had  been 
practising  medicine  ever  since  1857,  was  for- 
merly located  in  St.  Louis,  had  practised  in 
Edina,  but  had  not  been  located  in  Missouri 
for  a  number  of  years.  That  he  had  studied 
the  allopathic  system  of  medicine,  but  had 
never  registerd  in  Missouri,  and  bad  never 
been  licensed  by  the  state  board  of  health. 

At  the  close  of  the  evidence,  the  court,  at 
the  instance  of  the  state,  gave  the  following 
instructions:     ''(1)  The  court  declares  the 


ism,  and  nervous  diseases,  and  there  sells 
his  compound  to  such  persons  as  he  may  ex- 
amine and  pronounce  fit  subjects  for  his 
medical  treatment;  and  who  employs  li- 
censed physicians  to  take  immediate  ohargn 
of  the  patients,  the  only  discretion  allowed 
the  latter  being  in  respect  to  the  frequency 
of  the  doses  and  the  treatment  of  any  com- 
plications which  may  arise  (Springer  v.  Dis- 
trict of  Olumbia,  23  App.  D.  C.  59);  one 
who  travels  through  the  country  sellinc:  his 
own  proprietary  remedies,  holding  himself 
out  to  the  world  as  a  physician,  examining 
patients  who  ask  his  services,  and  diagnos- 
ing their  diseases  (State  v.  Van  Doran,  109 
N.  C.  864,  14  S.  E.  32). 

One  who  travels  through  the  country  an- 
nouncing by  advertisements  where  he  may 
be  found,  and  advertising  to  cure  nervous 
diseases  by  present  or  absent  treatment, 
and  to  teach  self-healing,  practises  medi- 
cine within  the  meaning  of  a  statute  which 
provides  that  any  person  shall  be  held  to  be 
a  practising  physician,  and  required  to  have 
a  license,  who  shall  publicly  profess  to  be  a 
physician  and  assume  the  duties,  or  who 
shall  make  a  practice  of  prescribing,  or  pre- 
scribing and  fumishinsT)  medicine  for  the 
sick,  or  who  shall  publiclv  profess  to  cure 
or  heal.  State  v.  Heath,  125  Iowa,  585,  101 
N.  W.  429. 

But  in  Com.  ▼.  Townley,  7  Pa.  Dist.  R. 
4L.R.A.(N.S.) 


413,  the  court  held  that  a  physician  licensed 
to  practise  medicine  in  Ohio,  who  rented 
rooms  for  an  office  in  a  city  in  Pennsylva- 
nia, where  he  could  be  found  three  days  in 
a  week  for  over  a  year,  is  a  regular  practi- 
tioner, and  not  within  the  purview  of  a 
statute  prohibiting  the  opening  of  a  tran- 
sient office  for  the  practice  of  medicine  with- 
out a  license. 

A  physician  domiciled  and  licensed  to 
practise  medicine  in  Massachusetts  where  he 
nas  an  office,  and  who,  on  stated  days  each 
month,  meets  his  patients,  for  the  practice 
of  his  specialty,  in  rooms  at  a  hotel  in  a 
city  in  Rhode  Island,  where  he  advertises  to 
receive  and  treat  patients,  practises  medi- 
cine within  the  meaning  of  a  statute  prohib- 
iting «n  itinerant  doctor  to  practise  medi- 
cine in  the  state.  Evans  v.  State  Bd.  of 
Health,  19  R.  I.  312,  33  Atl.  878. 

And  in  People  use  of  State  Bd.  of  Health 
V.  Blue  Mountain  Joe,  129  111.  370,  21  N.  E. 
923,  the  court  held  that  one  who  styled  him- 
self Blue  Mountain  Joe,  and  traveled 
through  the  country  with  a  band  of  music, 
and  some  Indians,  either  real  or  pretended, 
giving  free  entertainments,  at  which  he 
told  what  diseases  his  remedies  would  cure, 
and  his  aids  sold  tne  remedies  among  the 
crowd,  practised  medicine  within  the  mean- 
ing of  a  similar  statute. 
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law  to  be  that  if  you  find  from  the  evidence 
that  the  defendant,  John  M.  Davis,  at  the 
county  of  Scotland  and  state  of  Missouri,  at 
any  time  within  one  year  next  before  the 
filing  of  thb  information,  did  publicly  pro- 
fess to  be  a  physician,  and  that  by  reason  of 
his  publicly  professing  to  be  a  physician,  one 
Arthur  Hoover  accepted  his  services  in  his 
professional  capacity  by  calling  upon  defend- 
ant, and  defendant  prescribed  for,  treated, 
and  issued  medicine  to  said  Arthur  Hoover, 
who  was  then  and  there  a  sick  person; 
and  that  the  defendant,  at  the  time  of  so 
prescribing  for,  treating,  or  issuing  medicine 
to  said  Arthur  Hoover,  was  not  a  registered 
physician  of  the  state  of  Missouri,  and  had 
no  certificate  issued  by  the  board  of  health 
of  the  state  of  Missouri,  authorizing  him  to 
practise  medicine  in  the  state  of  Missouri, 
you  should  find  the  defendant  guilty  as 
charged,  and  assess  his  punishment  at  a  fine 
of  not  less  than  $50  nor  more  than  $500,  or 
at  imprisonment  in  the  county  jail  not  less 
than  thirty  days  nor  more  than  one  year, 
or  at  both  such  fine  and  imprisonment.  (2) 
The  court  declares  the  law  to  be  that  the 
defendant  is  presumed  to  be  innocent  until 
proved  guilty  beyond  a  reasonable  doubt; 
but  a  doubt,  to  authorize  an  acquittal,  must 
be  a  substantial  doubt  of  defendant's  guilt, 
and  not  a  mere  possibility  of  his  innocence." 
In  submitting  the  instructions  the  court  sub- 
mitted a  blank  form  for  a  verdict  of  guilty. 
At  the  request  of  the  defendant  the  court 
instructed  the  jury  as  follows:  "(5)  The 
information  in  this  cause  charges  the  defend- 
ant with  unlawfully  practising  medicine  by 
prescribing  for,  issuing  medicine  to,  and 
treating  one  Arthur  Hoover  for  the  cure  of 
a  disease  and  bodily  afiliction,  and  that  the 
same  was  done  in  the  county  of  Scotland 
and  the  state  of  Missouri;  and,  unless  you 
so  find  and  believe  from  the  evidence  beyond 
a  reasonable  doubt,  you  should  acquit  the 
defendant.  (6)  If  your  verdict  be  for  the 
defendant,  it  may  be  in  the  following  form : 
'We,  the  jury,  find  the  defendant  not  guilty. 

,    Foreman."*      Defendant    requested 

the  court  to  instruct  the  jury  as  follows: 
"(1)  If  you  believe  from  all  the  evidence  in 
the  case  that  the  defendant  merely  exam- 
ined a  patient  in  the  state  of  Missouri,  and 
afterwards,  on  the  application  of  the  pa- 
tient, sent  him  medicine  from  the  state  of 
Illinois  when  he  so  orJered  and  desired  it, 
this  is  not  practising  medicine  in  the  state 
of  Missouri  in  the  meaning  of  the  law,  and 
you  should  find  the  defendant  not  guilty. 
(2)  Tlie  law  is  intended  to  punish  only  those 
who  prescribe  and  administer  medicine  as  a 
profession,  within  the  state  of  Missouri.  It 
does  not  apply  to  physicians  who  live  in  an- 
other state  and,  upon  application  of  patients, 
send  medicine  into  the  state  of  ^lissouri  to 
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be  taken  by  said  person,  and  before  you 
would  be  authorized  to  find  the  defendant 
guilty  you  must  believe  beyond  a  reasonable 
doubt  that  he  followed  the  profession  of  a 
physician  in  the  state  of  Missouri  by  pre- 
scribing medicine  within  the  state  as  a  call- 
ing. (3)  If  you  believe  from  the  evidence 
that  the  medicine  prescribed  by  the  defend- 
ant was  compounded  and  prepared  by  him 
in  the  state  of  Illinois  upon  the  applicatiov 
of  patients  in  Missouri,  and  was  so  taken 
by  the  patient  after  the  same  was  sent  to 
Missouri,  and  that  the  defendant  was  a 
resident  of  the  state  of  Illinois,  then  this 
fact  would  not  make  the  defendant  practis- 
ing medicine  within  the  state  of  Missouri, 
and  you  should  find  him  not  guilty.  (4)  Be- 
fore you  can  find  the  defendant  guilty  yoi 
must  find  and  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant 
has  practised  medicine  by  treating  the  sick 
or  those  afflicted  with  bodily  infirmities,  b^ 
prescribing  and  issuing  medicine  within  this 
state  as  charged  in  the  information  and  with- 
out a  license  so  to  do;  and  you  must  find 
from  the  evidence  beyond  a  reasonable  doubt 
that  each  and  all  of  said  facts  occurred  in 
this  state, — ^that  is,  you  must  find  beyond  a 
reasonable  doubt  that  all  of  the  acts  usual 
for  physicians  of  prescribing  for,  issuing 
medicine  to,  and  treating  the  sick  took  place 
within  the  state.  If  you  find  that  the  med- 
icine taken  by  the  patient,  young  Hoover, 
was  prescribed,  compounded,  issued,  or  pre- 
pared in  another  state,  and,  upon  the  appli- 
cation of  the  patient,  was  sent  to  this  state, 
and  was  so  taken  by  the  patient  after  the 
same  was  sent  to  Missouri,  then  this  fact 
would  not  make  the  defendant  a  practising 
physician  within  the  meaning  of  the  laws  of 
Missouri,  and  you  should  find  the  defendant 
not  guilty."  These  instructions  were  by  the 
court  refused.  The  cause  being  submitted 
to  the  jury  upon  the  evidence  and  instruc- 
tions of  the  court,  a  verdict  was  returned 
by  the  jury  finding  the  defendant  guilty  as 
charged,  and  assessing  his  punishment  at  a 
fine  of  $50.  Motions  for  new  trial  and  in  ar- 
rest of  judgment  were  filed  and  by  the  court 
overruled.  Judgment  was  rendered  in  ac- 
cordance with  the  verdict,  and  from  this 
judgment  defendant  prosecutes  this  appeal, 
and  the  cause  is  now  here  for  our  consid- 
eration. 

Messrs.  Smoot,  Boyd,  &  Smoot,  for  appel- 
lant: 

The  statute  has  recognized  the  practice  of 
medicine  as  a  vested  right,  and  it  is  viola- 
tive of  §  15  of  article  2  of  our  state  Consti- 
tution to  pass  an  act  devesting  vested 
rights. 

State  ex  rel.  Atty.  Gen.  v.  Miller,  66  Mo. 
328;  McManning  v.  Farrar,  46  Mo.  376. 
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A  statute  may  provide  for  the  future.  It 
may  regulate  the  practice  of  medicine  for 
those  who  enter  the  profession  in  the  fu- 
ture; but  the  statute  must  be  applied  pros- 
pectively. 

State  ex  rel.  Haeussler  v.  Greer,  78  Mo. 
188;  State  v.  Grant,  70  Mo.  113,  49  Am.  Rep. 
218;  Leete  v.  State  Bank,  115  Mo.  184,  21  S. 
W.  788;  Reed  v.  Swan,  133  Mo.  100.  34  S.  W. 
483. 

Messrs.  Herbert  S.  Hadley,  Attorney  Gen- 
eral, and  N.  T.  Gentry,  for  respondent: 

The  holding  of  oneself  out  as  a  physician 
on  one  occasion,  the  examination  of  one  pa- 
tient, or  the  issuance  of  one  prescription, 
without  complying  with  the  requirements  of 
law,  is  a  violation  of  the  act. 

SUte  V.  Buswell,  40  Neb.  170,  24  L.R.A. 
68,  58  N.  W.  728;  State  v.  Vandersluia.  42 
Minn.  129,  6  L.R.A.  119,  43  N.  W.  789; 
State  V.  Van  Doran,  109  N.  C.  871,  14  S. 
E.  32. 

One  does  not  acquire  a  vested  right  to 
practise  medicine  by  practising  in  Missouri, 
ai»(l  then  moving  to  another  state. 

Dent  V.  West  Virginia,  129  U.  S.  114,  32 
1.  ed.  623,  9  Sup.  a.  Rep.  231;  Myer  Vested 
Rights,  §  052;  People  v.  PhippXn,  70  Mich. 
6,  37  X.  W.  888;  Allopathic  State  Medical 
Examiners  v.  Fowler,  50  La.  Ann.  1373,  24 
So.  809;  People  v.  Fulda,  52  Hun,  67,  4  N.  Y. 
Supp.  945. 

Fox,  J.,  delivered  the  opinion  of  the 
court: 

The  record  discloses  numerous  assign- 
ments of  error  as  grounds  for  the  reversal 
of  this  judgment. 

1.  It  is  insisted  by  appellant  that  the  jus- 
tice of  the  peace  lost  jurisdiction  of  this 
cause  and  erroneously  rendered  judgment 
against  the  defendant  for  the  reason  that 
said  justice  had  no  authority  to  take  the 
rase  under  advisement  from  the  4th  day  of 
April,  1905,  being  the  day  upon  which  the 
case  was  tried  and  submitted,  until  the  next 
day,  the  5th  day  of  April,  1905;  hence  the 
circuit  court  erred  in  overruling  appellant's 
motion  to  discharge  him  on  that  ground.  We 
are  unable  to  give  our  assent  to  this  conten- 
tion, and  we  are  of  the  opinion,  from  an  ex- 
amination of  the  statute  in  respect  to  trials 
in  criminal  cases  before  justices  of  the  | 
peace,  that  it  is  without  merit.  Section  2769, 
Rev.  Stnt.  1899,  substantially  provides  that, 
upon  the  defendant  entering  his  plea  of  not 
guilty,  he  or  the  prosecuting  witness  or 
prosecuting  attorney  may  demand  a  jury, 
but,  if  no  jury  be  demanded,  the  case  may 
be  tried  by  the  justice.  Tliere  is  no  statute 
applicable  to  trials  before  justices  of  the 
peace  in  criminal  cases,  which  undertakes  to 
designate,  if  the  case  is  tried  by  the  justice, 
or  even  tried  by  a  jury,  the  precise  date  of 
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the  rendition  of  the  judgment  or  verdict  in 
the  cause.  It  is  apparent,  if  the  cause  is 
tried  by  a  jury  and  submitted  to  them,  that 
they  have  the  right  to  deliberate  upon  it, 
and  there  is  no  time  fixed  as  to  how 
long  they  may  consider  the  cause  as  sub- 
mittted  before  returning  a  verdict;  and  we 
take  it  that  where  a  cause  is  submitted 
to  a  jury  on  one  day,  and  they,  in  their  jurj- 
room,  consider  and  discuss  the  evidence  un- 
til the  next  day  before  returning  a  verdict, 
that  would  not  in  any  way  affect  the  valid- 
ity of  a  judgment  rendered  upon  such  a  ver- 
dict. We  see  no  reason  why  a  justice  of 
the  peace  to  whom  a  cause  is  submitted 
may  not  have  a  similar  right  to  take  the 
cause  under  advisement  for  a  reasonable 
time  and  then  render  his  verdict  and  judg- 
ment in  the  cause.  The  statute  by  none  of 
its  provisions  prohibits  such  a  course.  The 
lawmakiujg  power  did  not  even  deem  it  es- 
sential to  designate,  in  the  trial  of  criminal 
cases  before  justices  of  the  ]>eace,  as  it  has 
done  in  civil  cases,  the  precise  number  of 
days  in  which  a  case  shall  be  decided ;  there- 
fore we  think  it  is  manifest  that  no  such 
limitations  upon  the  justice  in  considering 
a  criminal  case,  which  has  been  tried  before 
him,  as  is  contended  for  by  appellant,  was 
contemplated  by  the  statute  regulating 
trials  in  criminal  causes  before  justices  of 
the  peace.  It  has  been  ruled  by  some  of 
the  appellate  courts  of  this  state  that,  if 
the  judgment  in  a  civil  case  was  not  ren- 
dered within  three  days,  as  designated  by 
the  statute,  it  is  valid,  notwithstanding 
such  statute  was  not  complied  with.  Her- 
wick  V.  Koken  Barber  Supply  Co.  61  Mo. 
App.  454;  Pohle  v.  Dickmann,  67  Mo.  App. 
381. 

2.  Appellant  treats  the  form  of  the  ver- 
dict in  the  event  the  jury  find  the  defend- 
ant guilty,  which  was  submitted  to  the  jury 
among   the  instructions,   as   \n  instruction 
given  by  the  court  to  find  the  defendant 
guilty.     It  is  insisted  that  this  was  error 
and  calculated  to  confuse  and  mislead  the 
jury.    We  confess  that  it  would  have  been 
much   more   appropriate    for  the   court  to 
hive  prefaced  the  submission  of  that  form 
of  the  verdict  with  a  direction  to  the  jurv 
to    use    it    if    they    found    the    defendant 
guilty;  however,  we  are  convinced  that  the 
form  of  the  verdict  submitted  to  the  jury 
in  the  manner  that  it  was  did  not  in  any 
way  mislead  the  jury.    It  will  be  noted  that 
the  court  also  submitted  a  form  of  the  ver- 
dict at  the  request  of  the  defendant,  with  a 
direction  that  if  they  found  the  defendant 
not  guilty  they  would  use  such  form.    In 
addition   to  this,  the  court  instructed  the 
jury  that  the  defendant  was  presumed  to  be 
innocent,  and  his  guilt  must  be  established 
beyond  a  reasonable  doubt.    The  jury  were 
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also  told  in  the  iostnictions  that  the  infor- 
mation charged  defendant  with  practising 
medicine,  treating  one  Arthur  Hoover,  and 
so  treating  him  in  Scotland  county,  and 
that,  unless  the  jury  so  found  and  believed 
beyond  a  reasonable  doubt,  they  should  ac- 
quit the  defendant.  Considering  all  the  in- 
stdTuctions,  we  are  unable  to  conceive  how 
the  jury  could  have  been  misled  into  the  be- 
lief that  the  form  of  the  verdict  for  the 
state,  submitted  to  them,  was  a  direction  by 
the  court  to  find  the  defendant  guilty. 

3.  It  is  insisted  by  appellant  that,  under 
the  proof  as  developed  at  the  trial  in  this 
cause,  defendant  was  not  practising  medi- 
cine in  this  state  as  contemplated  by  the 
statute.  The  law  governing  the  subject  of 
the  practice  of  medicine  and  surgery  in  this 
state,  upon  which  this  prosecution  was  pred- 
icated, will  be  found  in  Sess.  Acts  1901,  pp. 
207,  208.  Section  1  of  that  act  provides: 
''It  shall  be  unlawful  for  any  person  not 
now  a  registered  physician  within  the  mean- 
ing of.  the  law  to  practise  medicine  or  sur- 
gery in  any  of  its  departments,  or  to  pro- 
fess to  cure  and  attempt  to  treat  the  sick 
and  others  afflicted  with  bodily  or  mental 
infirmities,  or  ensrage  in  the  practice  of  mid- 
wifery in  the  state  of  Missouri,  except  as 
hereinafter  provided."  Section  4  of  that  act 
provid*»s  for  the  recording:  of  the  license  to 
practise  medicine  obtained  from  the  board 
of  health,  embracing  in  the  section  a  provi- 
sion that  for  any  neglect  to  record  the  li- 
cense in  the  manner  and  within  the  time 
provided  by  the  statute,  the  party  guilty  of 
such  neglect  shall  be  guilty  of  a  mis- 
demeanor. Section  5,  which  is  specially 
applicable  to  the  charge  upon  which  the 
defendant  was  convicted,  provides  that  "any 
person,  except  physicians  now  resristered, 
practising  medicine  or  surgery  in  this  state, 
and  any  person  attempting  to  treat  the  sick 
or  others  afflicted  with  bodily  or  mental  in- 
firmities, without  first  obtaining  a  license 
from  the  state  board  of  health,  as  provided 
in  this  act,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  punished  by  a  fine  of  not  less 
than  $50,  nor  more  than  $500,  or  by  impris- 
onment in  the  county  jail  for  a  period  of 
not  less  than  thirty  days,  nor  more  than 
one  year,  or  by  both  such  fine  and  imprison- 
ment, for  each  and  every  ofTense,  and  treat- 
ing each  patient  shall  be  regarded  as  a  sep- 
arate ofTense."  The  evidence  in  this  cause 
is  practically  undisputed.  The  defendant 
had  a  room  at  the  hotel  in  Memphis,  Scot- 
land county,  Missouri,  professed  to  be  a 
physician,  and  held  himself  out  as  such. 
Arthur  Hoover  applied  to  him  at  the  hotel 
in  Scotland  county,  Missouri,  as  a  phys'cinn 
for  treatment.  He  diagnosed  his  case  in  the 
usual  and  ordinary  way  of  practising  phy- 
s'c'ans.  and  prescribed  remedies.  His  pre- 
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scription  for  medicine,  however,  was  in  the 
form  of  a  blank,  which  was  required  to  be 
sent  to  the  state  of  Illinois,  and  then  the 
defendant  would  send  the  bottles  of  medi- 
cine to  Hoover  by  express  from  Warsaw, 
Illinois.  Hoover  took  the  medicine  accord- 
ing to  defendant's  directions  and  according 
to  the  directions  on  the  bottle.  He  paid 
the  defendant  at  the  rate  of  $5  per  month 
for  such  treatment.  The  payments  were 
made  to  defendant,  and  defendant  would 
come  to  the  hotel  for  the  purpose  of  seeing 
his  patient,  Hoover,  the  first  Monday  in 
every  month.  This,  in  our  opinion,  was 
clearly  practising  medicine  in  this  state  as 
contemplated  by  the  statute.  The  mere 
fact  that  the  medicine  was  sent  from  Illi- 
nois did  not  in  any  way  alter  the  construc- 
tion placed  upon  his  acts,  that  he  was  a 
practising  physician  in  this  state.  The 
practice  of  medicine,  as  contemplated  by  the 
provisions  of  the  statute  covering  that  sub- 
ject, may  consist  only  of  the  examination  of 
a  patient,  diagnosing  the  cause  of  the  trou- 
ble complained  of,  or,  by  one  professing  to 
be  a  physician,  seeing  the  patient  at  stated 
intervals  and  the  indication  and  prescribing 
of  remedies  to  be  applied,  and  the  accept- 
ance of  pay  for  such  services.  The  mere 
fact  that  the  remedies  indicated  and  pre- 
scribed are  sent  from  another  state  does 
not  negative  the  idea  that  the  defendant 
was  practising  medicine,  or  attempting  to 
practise  medicine,  in  this  state.  It  would 
not  be  an  uncommon  occurrence  for  a  regular 
practising  physician  of  this  state  to  examine 
his  patients,  diagnose  the  cause  of  their  ill- 
ness, and  then  say  to  them,  "The  remedies 
I  indicate  and  prescribe  you  must  obtain 
from  the  state  of  New  York."  This  is  not  a 
case  where  the  physician  does  not  come  to 
the  state  and  undertake  to  secure  patients, 
but  simply  furnishes  blanks,  which  are 
sent  to  him  in  another  state  and  he  sends 
the  medicine  in  accordance  with  the  re- 
quests; but  here  we  have  a  person  coming 
to  this  state,  holding  himself  out  as  a  physi- 
cian, has  patients  visit  him,  examines  them, 
advises  them  as  to  the  nature  and  cause  of 
their  trouble,  indicates  the  remedies  to  be 
applied,  and  accepts  pay  for  such  services. 
The  bare  statement  of  the  two  classes  of 
cases  makes  manifest  the  distinction  be- 
tween them.  The  proof  in  this  cause  was 
amply  sufficient  to  show  that  the  defendant 
was  undertaking  to  practise  his  profession  in 
Scotland  county,  Missouri ;  and,  it  being  con- 
ceded that  he  was  not  a  regularly  registered 
physician  in  this  state,  and  had  no  license 
from  the  state  board  of  health  to  practise 
medicine,  the  testimony  fully  warranted  the 
conclusion  reached  by  the  jury  in  their  ver- 
dict. 
4.  The  instructions  of  the  court  given  to 
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the  jury  for  the  state  and  the  defendant 
fully  covered  every  feature  of  this  case  to 
which  the  testimony  was  applicable;  hence 
there  was  no  error  in  refusing  the  instruc- 
tions requested  by  the  defendant. 

5.  This  leads  us  to  the  final  contention  of 
the  appellant,  that  the  statute  upon  which 
this  prosecution  is  predicated  is  unconstitu- 
tional and- void.  This  contention  is  predi- 
cated upon  the  claim  that  this  defendant, 
commencing  in  1857,  practised  medidne  in 
this  state  for  a  number  of  years,  and  finally 
moved  to  the  state  of  Illinois,  and  was  en- 
gaged there  in  the  practice  of  his  profession. 
It  is  insisted  by  having  once  practised  medi- 
cine in  this  state  he  thus  secured  a  vested 
right  to  practise  in  this  commonwealth 
whenever  be  saw  proper.  We  cannot  give 
our  assent  to  this  contention.  It  is  but 
common  knowledge  that  the  people  who 
have  ill  health,  or  whose  families  are  trou- 
bled with  disease,  are  more  easily  and  can 
be  more  readily  imposed  upon  by  persons 
who  represent  themselves  as  physicians, 
claiming  that  they  can  give  them  permanent 
relief,  than  any  other  class;  and  it  may  be 
added  that  intelligence  is  no  protection  from 
impositions  along  that  line;  for,  when  a  man 
is  sick  or  his  family  ill,  whether  he  be  in- 
telligent or  ignorant,  they  readily  give  an 
attentive  ear  to  any  sort  of  a  doctor  who 
claims  that  he  can  give  them  relief,  and 
are  at  all  times  ready  to  purchase  and  swal- 
low all  sorts  of  nostrums  because  they  arc 
recommended  by  someone  who  clainiH  to  be 
a  physician.  The  prime  object  of  this  law 
upon  the  subject  of  the  practice  of  medicine 
is  the  protection  of  the  people  from  the  im- 
positions heroin  indicated  by  persons  who 
are  not  sufficiently  skilled  in  the  profession 
to  authorize  them  to  properly  administer 
medicine,  and  therefore  relieve  the  afflicted. 
The  evidence  in  this  cause  nowhere  discloses 
that  the  defendant  was  a  registered  physi- 
cian under  any  prior  existing  statute;  in 
fact,  defendant,  while  on  the  stand,  does  not 
disclose  that  he  was  practising  his  profes- 
sion in  this  state  in  1857  and  subsequent 
to  that  time  in  accordance  with  the  then 
existing  laws  governing  the  practice  of  med- 
icine; therefore  we  are  unable  to  conceive 
how  it  can  be  held  that  he  had  secured,  by 
virtue  of  his  practice  in  this  state,  a  vested 
right;  and  there  is  no  reason  why  he  should 
not  comply  with  the  law  now  in  force  m 
this  state  if  he  desires  to  practise  his  pro- 
fession here  and  reap  the  rewards  of  such 
practice.  It  was  expressly  ruled  in  People 
V.  Fulda,  by  the  supreme  court  of  New 
York,  52  Hun,  66,  4  X.  Y.  Supp.  945,  that 
the  fact  that,  before  the  enactment  of  a 
statute  which  compelled  the  taking  out  of 
a  license,  the  defendant  in  that  case  had 
been  practising  medicine,  did  not  prevent 
4L.R.A.(N.S.) 


the  application  of  the  statute  to  him,  which 
requires  as  a  condition  the  taking  out  of  a 
license  in  order  to  justify  his  practice.  The 
court,  in  that  case,  in  discussing  the  statute 
which  imposed  the  condition  of  taking  out 
a  license  to  practise  medicine,  used  this  lan- 
guage: 'This  was  part  of  the  police  regula- 
tions of  the  state.  It  was  thought  neces- 
sary for  the  protection  of  the  people  thnt 
these  safeguards  should  be  thrown  around 
them  in  reference  to  those  who  assumed  to 
practise  medicine  in  the  community.  The 
state  has  a  right  to  determine  upon  what 
conditions  and  under  what  circumstances  itg 
citizens  should  be  entitled  to  pursue  any  vo- 
cation. It  is  in  no  way  interfering  with 
any  vested  rights,  nor  is  it  usurpation  of 
authority  which  is  not  possessed."  In  Dent 
V.  West  Virginia,  129  U.  8.  114,  32  L.  ed. 
023,  9  Sup.  Ct.  Rep.  231,  the  same  conten- 
tion was  made  by  the  defendant  in  that 
case  as  is  made  in  the  ease  at  bar, — ^that  it), 
that  he  had  been  practising  medicine  within 
the  state  six  years  before  the  enactment  of 
the  law,  and  that  the  statute  which  under- 
took to  impose  certain  conditions  in  order 
to  authorize  him  to  practise  his  profession 
deprived  him  of  the  vested  right,  and  was  a 
deprivation  of  property  without  due  process 
of  law.  The  statute  was  held  valid,  and.  in 
discussing  it,  the  court  thus  stated  the  law: 
It  is  undoubtedly  the  right  of  every  citizen 
of  the  Ignited  States  to  follow  any  lawful 
calling,  business,  or  profession  he  may 
choose,  subject  only  to  such  restrictions  as 
are  imposed  upon  all  persons  of  like  age, 
sex.  and  condition;  and  that  the  right  to 
continue  the  prosecution  of  any  lawful  vo- 
cation cannot  be  arbitrarily  taken  away  any 
more  than  real  or  personal  property  can  be 
thus  taken.  But  there  is  no  arbitrary 
deprivation  of  such  right  where  its  exercise 
is  not  permitted  because  of  .a  failure  to 
comply  with  conditions  imposed  by  the 
state  for  the  protection  of  society.  Thp 
power  of  the  state  to  provide  for  the  gen- 
eral welfare  of  its  people  authorizes  it  to 
prescribe  all  such  regulations  as  in  its  judg- 
ment will  secure,  or  tend  to  secure,  them 
against  the  consequences  of  ignorance  and 
incapacity,  as  well  as  of  deception  and 
fraud ;  and  it  is  only  when  the  qualifications 
required  for  the  pursuit  of  any  calling  or 
profession  have  no  relation  to  such  calling 
or  profession,  or  are  unattainable  by  rea- 
sonable study  and  application,  that  they 
can  operate  to  deprive  one  of  his  right  to 
pursue  a  lawful  vocation. 

The  principles  in  support  of  the  lawmak- 
ing power  to  enact  laws  imposing  conditions 
upon  those  who  en«^ge  in  the  practice  of 
medicine  are  very  clearly  stated  by  the  sn- 
preme  court  of  Ivouisiana  in  Allopathic 
State  Medical  Examiners  v.  Fowler  (18»8) 
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50  La.  Ann.,  loc.  cit.  1373,  24  So.  809.  It 
was  said  by  that  court  that  ''whenever  the 
pursuit  of  any  particular  occupation  or  pro- 
fession requires,  for  the  protection  of  the 
lives  or  health  of  the  general  public,  skill, 
integrity,  knowledge,  or  other  personal  at- 
tributes or  characteristics  in  the  person 
pursuing  it,  the  general  assembly  has  the 
power  and  the  authority  to  have  recourse  to 
proper  measures  to  insure  that  none  but 
persons  possessing  these  qualifications 
should  pursue  the  calling.  We  find  this 
right  constantly  put  in  force  by  the  general 
as  well  as  the  state  governments."  It  is 
apparent  that  the  general  assembly  of  Mis- 
souri, in  the  enactment  of  the  provisions 
of  law  regulating  the  practice  of  medicine 
and  surgery  in  this  state,  intended  to  fix  a 
standard  as  to  fitness,  skill,  and  qualifica- 
tion which  would  authorize  the  practice  of 
that  profession.  This  law  does  not  under- 
take to  deprive  any  person  of  a  vested  right, 
for  there  can  be  no  such  thing  as  a  vested 
right  in  the  practice  of  medicine.  It  does 
not  undertake  to  suppress  or  prohibit  the 
practice  of  medicine  or  surgery,  nor  to  pro- 
hibit any  particular  person  from  practising 
as  a  physician  or  surgeon;  but  it  simply 
undertakes  to  require  the  necessary  and  es- 
sential qualifications  for  that  purpose.  The 
correctness  of  the  conclusions  as  herein  in- 
dicated are  fully  supported  by  the  well-con- 
sidered cases  of  this  country.  Dent  v.  West 
Virginia,  supra;  Myer,  Vested  Rights,  § 
952;  People  v.  Phippin,  7C  Mich.  6,  37  N.  W. 
888;  Allopathic  State  Medical  Examiners  v. 
Fowler,  60  La.  Ann.  1358,  24  So.  809;  Peo- 
ple V.  Fulda.  62  Hun,  67,  4  N.  Y.  Supp.  946. 
We  see  no  necessity  for  pursuing  this  sub- 
ject further.  It  is  clearly  manifest  that  the 
defendant  had  no  vested  right  to  practise 
medicine  in  this  state  by  virtue  of  his  for- 
mer practice  here  in  1857.  Upon  returning  to 
this  state'  to  practise  his  profession,  his 
qualifications,  fitness,  and  skill  to  do  so 
must  be  judged  by  the  law  in  force  at  the 
time  he  so  returns,  and  before  he  will  be 
authorized  to  engage  in  the  practice  of  his 
profession  and  reap  the  rewards  from  such 
practice,  there  is  no  reason  why  he  should 
not  comply  with  the  conditions  imposed  up- 
on him  by  the  law  in  force  at  the  time  he 
so  undertakes  to  engage  in  the  practice. 

We  have  indicated  our  views  upon  the  as- 
signments of  error  as  disclosed  by  the  rec- 
ord before  us.  Nothing  remains  except  to 
announce  the  conclusion,  and  that  is  that 
there  was  no  reversible  error  in  the  trial  of 
this  cause.  The  statute  upon  which  the 
prosecution  rests  is  constitutional,  and  the 
judgment  should  be  affirmed,  and  it  is  so 
ordered. 

All  concur. 
4L.R.A.(N.S.) 


OKLAHOMA  SUPREME  COURT. 

JAMES  DOUGHTY,  Receiver,  etc.,  of  Union 
Trust  Company  of  Sioux  City,  Plff.  in 
Err., 

▼. 
JACOB  P.  FUNK. 

(—  Okla.  s  84  Pae.  484.) 

Limitation  of  actions— eause  arising  out  of 
state. 

Under  the  provisions  of  §  3804,  Stat. 
1893,  which  provides:  "Where  the  cause  of 
action  has  arisen  in  another  state  or  coun- 
try, between  nonresidents  of  this  territory, 
and,  by  the  laws  of  the  state  or  country 
where  the  cause  of  action  arose,  an  action 
cannot  be  maintained  thereon  by  reason  of 
lapse  of  time,  no  action  maintained  thereon 
in  this  territory," — a  cause  of  action  upon  a 
contract  made  in  the  state  of  Kansas,  which 
has  been  barred  by  the  statutes  of  Nebras- 
ka, while  the  defendant  resided  there,  is  not 
barred  in  this  territory,  when  the  same  is 
not  barred  by  the  laws  of  the  state  of  Kan- 
sas or  of  this  territory. 

(September  6,  1905.) 
Headnote  by  Gillette,  J. 


Case  Note. — Construction  and  effect  of 
statute  of  forum  admitting  bar  of  statute  of 
state  or  country  in  which  cause  of  action 
arises  or  accrues. — The  case  of  Hyman  v. 
McVeigh  (111.)  10  Chicago  Legal  News,  157, 
cited  in  the  foregoing  opinion,  was  followed 
in  Strong  v.  Lewis,  204111.  35,  68  N.  E.  556, 
holding  that  by  virtue  of  such  statute  tne 
bar  of  the  New  York  statute  of  limitations 
was  available  in  an  action  upon  a  note  made 
in  West  Virginia  and  payable  in  Virginia, 
where  the  maker,  after  maturity,  became  a 
resident  of  New  York,  and  resided  there  for 
the  period  prescribed  by  the  statute  of  that 
state;  it  appearing  that  neither  the  defend- 
ant, nor  the  party  in  whose  favor  the  ac- 
tion arose,  was  a  resident  of  Illinois  at  the 
time  of  the  maturity  of  the  note. 

The  decision  in  Luce  v.  Clarke,  49  Minn. 
356,  51  N.  W.  1162,  cited  in  Doughty  v. 
Funk,  was  followed  in  Drake  v.  Bigelow,  93 
Minn.  112,  100  N.  W.  664,  holding  that  the 
provision  of  the  Minnesota  statute  operated 
to  bar  an  action  in  that  state  upon  a  note 
payable  in  that  state  but  executed  in  New- 
York  by  a  resident  thereof,  who,  before  the 
maturity  of  the  note,  moved  to  New  South 
W«les,  where  he  resided  until  the  note  was 
outlawed  by  the  laws  of  that  country. 

The  same  phrase  in  the  Nevada  statute^ 
was  given  the  same  construction  by  Lewis 
V.  Hyams,  26  Nev.  68,  99  Am.  St.  Rep.  677^ 
63  Pac.  126  (rehearing  denied.  64  Pac.  817)  v 
holding  that,  where  a  note  was  executed  in 
California  by  a  firm,  one  of  the  nartners  of 
which  was  at  all  times  a  resident  of  that 
state  and  the  other  beintr  at  all  times  a  res- 
ident of  New  York,  the  bar  of  the  New 
York  statute  was  available  to  the  New 
York  maker  in  an  action  against  him  upon 
the  note  in  Nevada. 

In  Drake  ▼.  Found  Treasure  Min.  06.  58 
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ERROR  to  the  District  Court  for  King- 
fisher County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
enforce  payment  of  a  promissory  note.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Noffsinger  &  Hinch,  for  plaintiff  in 
error: 

The  right  to  sue  on  this  note  is  not  barred 
anywhere  except  in  the  state  of  Nebraska. 

Steele  ▼.  Rutherford,  70  N.  C.  137;  Chev- 
rier  v.  Robert,  6  Mont.  319,  12  Pac.  702; 
Horton  v.  Homer,  16  Ohio,  145;  Alderton 
V.  Archer,  L.  R.  14  Q.  B.  Div.  1;  Adams  v. 
Kelley,  2  Wash.  Terr.  264,  5  Pac.  601; 
Northwestern  Mut.  L.  Ins.  Co.  v.  Lowery, 
14  Ky.  L.  Rep.  600,  20  8.  W.  607;  Bradley 
V.  Cole,  67  10 wa,  660,  25  N.  W.  849;  Good- 


now  V.  Stryker,  62  Iowa,  221,  14  N.  W.  345. 
17  N.  W.  606;  Wurtele  v.  Lenghan,  1  Que- 
bec, L.  R.  61;  Jackson  v.  Coxworthy,  12 
Lower  Can.  Rep.  416. 

We  must  look  to  the  laws  of  this  state 
to  determine  whether  the  action  was  barred. 

Hoggett  y.  Emerson,  8  Kan.  262;  Titus  t. 
Hobart,  5  Mason,  378,  Fed.  Gas.  No.  14,063; 
Steele  v.  Rutherford,  and  Chevrier  y.  Robert, 
supra;  Adams  y.  Kelley,  2  Wash.  Terr.  263, 
6  Pac  601;  McCann  y.  Randall,  147  Mass.  81, 
9  Am.  St.  Rep.  666,  17  N.  £.  75. 

An  action  can  be  maintained  in  one  state, 
on  notes  executed  in  another  in  which  both 
parties  then  resided,  where  the  defendant 
removed  from  the  state  before  the  cause  of 
action  was  barred  by  the  local  statute. 

Kempe  y.  Bader,  86  Tenn.  189,  6  S.  W. 


Fed.  474,  however,  the  court,  without  refer- 
ring to  the  residence  of  the  defendant,  held 
that  the  bar  of  the  California  statute,  where 
the  note  in  suit  was  made,  was  not  avail- 
able under  the  Nevada  statute,  upon  the 
ground  that  the  note  was  made  payable 
in  the  latter  state,  and  that  the  cause  of 
action  therefore  arose  in  that  state. 

So,  in  Robinson  v.  Moore,  76  Miss.  89,  23 
So.  631,  infra ^  the  court  said,  obiter^  that 
there  was  much  force  in  the  contention  that, 
for  the  purposes  of  the  Mississippi  statute 
which  admits  the  bar  of  the  statute  of  an- 
other state  in  which  a  cause  of  action  has 
accrued  and  in  which  the  defendant  resided 
before  residing  in  Mississippi,  the  cause  of 
action  on  a  note  executed  in  Tennessee,  by 
a  resident  of  that  state,  accrued  in  Missis- 
sippi because  payable  therein. 

In  Jane  way  v.  Burton.  201  111.  78,  66  N. 
E.  337,  it  was  held  that  the  bar  of  the  stat- 
ute of  New  Jersey,  where  the  defendants  re- 
sided, was  not  available,  under  the  Illinois 
statute  already  referred  to,  in  an  action  of 
trespass  in  the  latter  state  to  recover  goods 
which  defendants  seized  under  a  writ  of  re- 
plevin in  an  Illinois  action,  and  failed  to  re- 
turn pursuant  to  a  judgment  in  the  replevin 
action  awarding  a  return.  The  court,  in 
sustaining  the  demurrer  to  the  defendants* 
pleading  setting  up  the  New  Jersey  statute, 
said  that  the  bar  of  a  foreign  statute,  even 
when  pleaded  in  proper  form,  is  available 
only  when  the  cause  of  action  accrued  in 
the  former  state.  The  implication  that  the 
cause  of  action  did  not  arise  in  New  Jersey 
may  seem  somewhat  at  variance  with  the 
coTistniction  placed  upon  the  phrase,  em- 
ployed in  the  Illinois  statute,  "when  a  cause 
of  action  has  arisen,'*  by  the  Illinois  cases 
already  referred  to.  This  case,  however,  is 
perhaps  distinguishable  by  reason  of  the 
fact  that  the  cause  of  action  crew  immedi- 
ately out  of  the  act  of  defendants  in  taking: 
the  property,  or,  at  least,  in  failiner  to  re- 
turn it  pursuant  to  the  ludsrment;  and  also 
perhaps  by  the  fact,  which  appears  in  the 
case,  that  there  was  an  agent  of  the  de- 
fendants within  the  state,  who  hsd  monev 
belonffinsf  to  them  in  his  possession  which 
could  be  reached  by  garnishment,  thus  en- 
4L.R.A.(N.S.) 


abling  the   Illinois   court  to  acquire  juris- 
diction. 

It  will  be  observed  that  the  provision  of 
the  Mississippi  statute  admitting  the  bar 
of  the  statute  oi  the  state  in  whicn  the 
cause  of  action  arose  is  qualified  by  the 
condition  that  the  defendant  must  have  re- 
sided in  that  state  before  he  resided  in 
Mississippi.  The  decision  in  Robinson  r. 
Moore,  8upra,  defeating  the  bar  of  the  for- 
eign statute,  was  upon  the  ground  that  the 
defendant  had  never  lived  in  Mississippi- 
Upon  the  other  hand,  the  decision  in  Louis- 
ville &  N.  R.  Co.  y.  Pool,  72  Miss.  487,  16 
So.  753,  defeating  the  bar  of  the  statute  of 
Alabama  in  an  action  in  Mississippi  against 
a  railroad  corporation  for  the  killing  of  cat- 
tle in  Alabama,  was  upon  the  ground  that 
the  defendant's  plea  merely  averred  that 
the  defendant  was  a  resident  of  Alabama, 
which  was  not  necessarily  inconsistent  with 
its  having  had  a  residence  in  Mississippi 
during  the  period  pleaded  by  it  as  a  bar, 
since  a  foreism  corporation  doing  business 
in  the  state  is  suable  as  a  resident. 

The  Kentucky  statute  admits  the  bar  of 
the  statute  of  another  state  in  whirh  a 
cause  of  action  arises  between^  residents 
thereof,  or  between  them  and  the  residents 
of  another  state.  It  has  been  held  that 
this  provision  does  not  apply  to  a  cause  of 
action  arisin?  in  another  state  between  a 
resident  of  that  state  and  a  resident  of  Ken- 
tucky. Labatt  v.  Smith,  83  Ky.  599.  over- 
ruling a  contrary  intimation  in  Allen  v. 
Hill,  78  Ky.   119. 

So  in  Croan  v.  Baden  (Kan.)  85  Pac.  .5^. 
the  residence  of  plaintiff  in  Kansas  was  h«ld 
to  defeat  the  plea  of  the  statute  of  another 
<?tate  in  which  thp  cause  of  action  arose, 
under  a  statute  of  the  forum  substantially 
like  that  involved  in  Doughty  v.  Fitnr. 

But  in  McCain  v.  Gibbons.  7  Wash.  314.  35 
Pac.  64,  under  a  similar  statute  of  Washinu- 
ton,  it  was  held  that  the  bar  of  the  statute 
of  another  state,  in  which  a  married  wom- 
an's property  was  converted,  was  available 
in  an  action  by  her  in  Washington,  where, 
for  the  purposes  of  settling  her  affairs,  she 
remained  in  the  other  state  during  the  peri- 
od prescribed  by  the  statute  of  that  state. 
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126;  Chevrier  v.  Robert,  supra;  Crooker  v. 
Pearson,  41  Kan.  410,  21  Pac.  270;  McCann 
V.  Randall,  and  Hoggett  v.  Emerson,  supra; 
Stewart  v.  Spaulding,  72  Cal.  204,  13  Pac. 
661 ;  Minniece  v.  Jeter,  65  Ala.  222 ;  Wright 
V.  Strauss,  73  Ala.  227 ;  State  use  of  Ship- 
ley V.  Shipley,  7  Ohio,  246;  Smith  v.  Crosby, 
2  Tex.  414;  Bryan  v.  Bouton,  10  Tex.  62; 
Olcott  V.  Tioga  R.  Co.  20  N.  Y.  226,  75  Am. 
Dec.  393;  Adams  v.  Kelley,  supra;  John 
Shillito  Co.  V.  Richardson,  102  Ky.  51,  42  S. 
W.  847;  Templeton  v.  Sharp,  10  Ky.  L.  Rep. 
499,  9  S.  W.  507,  696;  Urton  v.  Hunter,  2 
W.  Va.  83;  Bonnifield  v.  Price,  1  Wyo.  223; 
Horton  v.  Homer,  and  Northwestern  Mut. 
L.  Ins.  Co.  V.  Lowery,  supra. 

Messrs.  M.  J.  Kane  and  Charles  West,  for 
defendant  in  error: 


The  natural  and  grammatical  import  of 
the  language  is  the  action  shall  be  barred 
in  our  courts,  if  it  is  barred  by  the  laws  of 
another  state,  when  the  action  is  brought , 
in  this  state. 

Hyman  v.  Bayne,  83  HI.  256;  Hyman  v. 
McVeigh  (HI.)  10  Chicago  Legal  News,  157; 
Humphrey  ▼.  Cole,  14  111.  App.  56;  Great 
Western  Teleg.  Co.  v.  Stubbs,  55  111.  App. 
210;  Osgood  v.  Artt,  11  Biss.  160,  10  Fed. 
365;  Luce  v.  Clarke,  49  Minn.  356,  61  N. 
W.  1162. 

On  petition  for  rehearing. 

Section  3894,  Okla.  Stat.  1893,  had  become 
settled  by  judicial  determination  prior  to  its 
adoption  by  the  territory  of  Oklahoma. 

Hyman  v.  Bayne,  83  111.  258;  Hyman  v. 
McVeigh  (111.)  10  Chicago  Legal  News,  157; 


although  her  husband  had  in  the  meantime 
removed  from  that  state  and  become  a  resi- 
dent of  Washington. 

It  has  been  held  under  the  HlinoiR  statute 
that  the  bar  of  the  statute  of  another  state, 
to  which  the  defendant  removed  from  Illi- 
nois after  the  limitation  prescribed  by  the 
Illinois  statute  had  commenced  to  run,  is  not 
available,  in  view  of  the  other  provision  of 
the  Illinois  statute,  that  if,  after  a  cause  of 
action  accrues,  tne  debtor  departs  from  and 
resides  out  of  the  state,  the  time  of  his  ab- 
sence is  no  part  of  the  time  limited  for  com- 
mencing the  act.  Wooley  v.  Yarnell,  142  III. 
442,  32  N.  E.  891 ;  Story  v.  Thompson,  36  111. 
App.3;0; Parks  v.Cadwallader,53  Ill.App.236. 

Humphrey  v.  Cole,  14  111.  App.  56,  contray 
has  been  overruled  on  this  point;  and  Os- 
good V.  Artt,  11  Biss.  160,  10  Fed.  366,  oon^ 
tra,  is  oppo.^ed  to  the  foregoing  decisions  of 
the  state  court  upon  the  effect  of  the  statute 
as  applied  to  a  case  where  the  defendant 
removed  from  Illinois  after  the  statute  had 
commenced  to  run. 

But  it  was  held  in  Lloyd  ▼.  Perry,  32 
Iowa,  144,  under  the  Iowa  statute,  which  ad- 
mits the  bar  of  the  statute  of  any  state  or 
country  where  the  defendant  previously  re- 
sided, unless  the  cause  of  action  arose  in 
Iowa,  that  the  bar  of  the  statute  of  another 
state  in  which  the  defendant  bud  resided  for 
the  statutory  period  was  available  in  Iowa, 
notwithstanding  that  the  defendant,  after 
contracting  the  debt,  came  to  Iowa  from  an- 
other state,  and  resided  there  until  after  the 
maturity  of  the  debt,  and  then  removed  to 
the  state  whose  statute  is  relied  upon,  re- 
maining there  for  the  statutory  period  and 
subsequently  removing  again  to  lows. 

In  Allen  v.  Allen  (Cal.)  27  Pac.  30,  the 
court,  having  held  that  an  action  to  recover 
a  loan  made  in  New  York  between  residents 
of  that  sfnte  and  secured  by  a  mortorage  on 
land  in  California  was  barred  by  the  law  of 
New  York,  and  therefore  by  the  provision 
of  S  361  of  California  Code  of  Civil  Proce- 
dure, which  is  substantially  like  the  pro- 
yision  involved  in  Doughty  v.  Fttnk,  ap- 
plied the  rule  of  law  in  California,  which 
prevents  an  action  to  foreclose  a  mortgage 
or  to  redeem  from  a  mortgage  when  the 
4L.R.A.(N.S.) 


debt  which  the  mortgage  was  given  to  se- 
cure is  outlawed. 

In  Gillett  v.  Hill,  32  Iowa,  220,  however, 
an  answer  in  an  action  to  foreclose  a  mort- 
gage on  land  in  Iowa  given  to  secure  a 
promissory  note,  which  averred  that  a  right 
of  action  on  the  note  was  barred  by  the 
laws  of  the  other  state  where  the  defendant 
previousl}'  resided,  was  held  demurrable,  be- 
cause it  did  not  aver  that,  by  the  laws  of 
such  state,  an  action  to  foreclose  the  mort- 
gage was  also  barred,  even  conceding  for 
the  purposes  of  the  point  that  it  is  thp  rule 
in  Iowa  that,  when  the  ri,7ht  of  pction  upon 
a  note  is  barred,  the  remedy  upon  the  mort- 
gage given  to  secure  the  same  is  also  barred. 

It  is,  of  course,  apparent  that,  under  a 
statute  of  the  forum  like  that  under  discus- 
sion, the  plea  of  the  statute  of  the  state 
in  which  the  cause  of  action  arose  is  unavail- 
ing if,  by  reason  of  the  absence  or  removal 
of  the  defendant  from  that  state,  or  for  any 
other  reason,  the  bar  of  that  statute  is  in- 
complete. Temnleton  v.  Sharp,  10  Ky.  L. 
Rep.  49.'),  9  S.  W.  507,  696;  John  Shillito  Co. 
V.  Richardson,  102  Ky.  51,  42  S.  W.  847; 
Northwestern  Mut.  L.  In«».  Co.  v.  Lowerv, 
U  Ky.  L.  Rep.  600,  20  S.  W.  607;  Martin  v. 
Wilson,  58  C.  C.  A.  181,  120  Fe-l.  202;  PoT^ni- 
field  v.  Price,  1  Wyo.  223;  Kempe  v.  Bader, 
86  Tenn.  189,  6  S.  W.  126. 

So,  in  Wojtylak  v.  Kansos  &  T.  Coal  Co. 
188  Mo.  260,  87  S.  W.  506.  the  fnot  that  de- 
fendant in  an  action  in  Missouri  for  a  tort 
occurring  in  Kansas  was  a  Missouri  corpo- 
ration, and  therefore,  accordinsr  to  the  Kan- 
sas decisions,  "out  of  the  state"  within  the 
meaning  of  the  Kansas  statute  of  limita- 
tions, wa&  held  to  defeat  the  plea  of  the 
Vtar  of  the  Kansas  statute,  interposed  under 
the  Missouri  statute  declarinsr  that  an  ac- 
tion shall  be  barred  onlv  when  it  won  hi  be 
barred  by  the  laws  of  the  state  in  wliich  it 
orioTiated. 

This  form  of  statute  of  the  forum  some- 
times operates  indirectly  to  make  the  bar 
of  a  statute  of  a  third  state  available, 
where  it  would  be  nvailnble  bv  the  law  of 
the  state  in  which  the  can  so  of  action  arose 
if  the  action  had  been  brousrht  there. 

Thus,  in  Holmes  v.  Hengen,  41  Misc.  521, 
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Wooley  V.  Yarnell,  142  111.  442,  32  N.  E.  891; 
ODonnell  v.  Lewis,  104  111.  App.  Ifll8;  Strong 
V.  Lewis,  204  IlL  35,  68  N.  E.  656. 

The  Oklahoma  legislature  having  adopted 
'this  statute  with  this  settled  construction, 
this  construction  goes  with  it. 

Barnes  y.  Lynch,  9  Okhi.  11,  69  Pac.  995; 
Stutsman  County  v.  Wallace,  142  U.  S.  2Q5, 
35  L.  ed.  1019,  12  Sup.  Ct.  Rep.  227. 

The  construction  placed  upon  the  statute 
by  the  court  is  against  the  overwhelming 
weight  of  authority. 

Luce  V.  Clarke,  49  Minn.  356,  61  N.  W. 
1062;  Drake  v.  Bigelow,  93  Minn.  112,  100 
N.  W.  664;  Patterson  v.  Patterson,  59  N. 
Y.  574,  17  Am.  Rep.  384;  Holmes  ▼.  Hengen, 
41  Misc.  621,  85  N.  Y.  Supp.  35;  LewU  v. 
Hyams,  26  Nev.  68,  99  Am.  St.  Rep.  677, 
63  Pac.  126,  64  Pac.  817;  Osgood  v.  Artt,  11 
Biss.  160,  10  Fed.  365;  Martin  ▼.  Wilson.  58 
C.  0.  A.  181,  120  Fed.  202. 

Gillette,  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  presented  for  determi- 
nation in  this  case  is  dependent  for  its  de- 
termination upon  the  construction  to  be  giv- 
en to  the  limitation  laws  of  this  territory. 

The  action  is  brought  to  recover  upon  a 
promissory  note,  dated  at  Peabody,  Kansas, 
June  1,  1886,  payable  to  Shupe  Tresler  & 
Larke,  at  Philadelphia,  Pennsylvania,  five 
years  after  date.  Before  the  maturity  of 
the  note  the  defendant,  maker  of  the  note, 
removed  from  Kansas  to  the  state  of  Ne- 
braska, where  he  resided  when  the  note  ma- 
tured and  until  the  statute  of  limitations  of 
that  state  had  barred  a  recovery  on  the  in- 
strument sued  on.  The  defendant,  thereaft- 
er removing  to  the  territory  of  Oklahoma, 
was  sued  in  the  district  court  of  Kingfisher 


county  by  plaintiff,  as  receiver  of  the  Union 
Trust  Company  of  Philadelphia,  Pennsyl- 
vania, praying  judgment  upon  and  for  the 
amount  of  said  note.  One  of  the  defenses 
in  said  action  stated  by  defendant  set  forth 
the  bar  of  the  statute  of  limitations  of  the 
state  of  Nebraska.  This  defense  waa  de- 
murred to  by  the  plaintiff,  and  the  demurrer 
was,  by  the  court,  overruled.  The  plaintiff, 
standing  upon  this  demurrer,  brings  the  case 
to  this  court.' 

A  determination  of  the  question  here  pre- 
sented is  dependent  upon  the  construction  to 
be  given  to  8  4220  of  Wilson's  Revised  Anno- 
tated Statutes  of  1903  of  this  territory, 
which  reads:  "Where  the  cause  of  action 
has  arisen  in  another  state  or  country,  be- 
tween nonresidents  of  this  territory,  and, 
by  the  laws  of  the  state  or  country  where 
the  cause  of  action  arose,  an  action  cannot 
be  maintained  thereon  by  reason  of  lapse  of 
time,  no  action  maintained  thereon  in  this 
territory."  The  question  as  to  whether  the 
language  of  the  for^roing  statute  In  sufB< 
dent  to  bar  an  action  here  when  the  same 
has  been  barred  by  the  limitation  laws  of 
any  other  state  or  country,  or  is  operative 
only  when  the  action  is  barred  by  the  stat- 
ute of  the  state  where  the  contract  was 
made,  executed,  and  delivered,  has  been  be- 
fore the  courts  and  determined  under  stat- 
utes of  like  import  with  results  impossible 
to  harmonize.  The  case  of  Osgood  v.  Artt, 
11  Biss.  160,  10  Fed.  365,  construing  the  llli 
nois  statute,  which  reads:  ^'When  a  caus«- 
of  action  has  arisen  in  a  state  or  territory 
out  of  this  state,  or  in  a  foreign  country, 
and  by  the  laws  thereof  an  action  cannot  be 
maintained  by  reason  of  a  lapse  of  time, 
an  action  thereon  shall  not  be  maintained 
in  this  state," — ^is  a  leading  case  upon  the 


86  N.  Y.  Supp.  35,  under  the  provision  of 
the  Code  of  Civil  Procedure  which  admits 
the  bar  of  the  statute  of  the  state  or  coun- 
try where  the  cause  of  action  arises,  except 
where  the  cause  of  action  originally  accrued 
in  favor  of  a  resident  of  the  state, — it  ap- 
pearing that  the  defendant,  at  the  time  the 
cause  of  action  accrued,  was  a  resident  of 
Nebraska,  but  subsequently  became  a  resi- 
dent of  Texas  and  remained  there  for  the 
full  period  of  limitation  prescribed  by  the 
laws  of  tiiat  state,  it  was  held  that  the  ac- 
tion was  barred  in  New  York,  in  view  of  the 
fact  that,  under  the  Nebraska  statute  as 
construed  by  the  courts  of  that  state,  the 
action  under  such  circumstances  would  be 
barred  in  Nebraska. 

But,  under  a  similar  statute  of  Montana, 
It  was  held,  in  Chevrier  v.  Robert,  6  Mont. 
319,  12  Pac.  702,  that,  where  a  judgment 
^vas  rendered  in  Canada,  and  the  judflfment 
'lebtor  removed  to  Nevada,  where  he  re- 
tnained  until  the  jud^^ent  was  barred  uj 
the  statute  of  that  state,  such  bar  was  not 
«ivailable  in  Montana. 
iL.RJ^.(N.S.) 


The  time  when  an  action  is  deemed  to 
have  been  commenced  for  the  purposes  of 
such  a  statute  of  the  forum  is  to  be  deter- 
mined by  the  law  of  the  forum,  not  by  the 
law  of  the  other  state,— the  statute  of  the 
state  where  the  cause  of  action  arose. 
Thus,  in  Collins  v.  Manville,  170  111.  614, 
48  N.  E.  fia4,  it  was  held  that  an  action 
might  be  maintained  in  Illinois  on  a  note 
executed  in  New  York  by  a  citizen  of  that 
state  if  the  action  was  commenced,  within 
the  meaning  of  the  Illinois  statute,  before 
the  cause  of  action  was  barred  in  New  York, 
although,  from  delay  in  serving  the  sum- 
mons, the  action  was  not  commenced,  ac- 
cording to  the  laws  of  New  York,  until  aft- 
er the  bar  was  established. 

It  will  be  observed  that  this  note  is  con- 
fined to  a  single  one  of  the  various  forms 
of  statutory  modifications  of  the  general 
principle  of  private  internal  law,  that  the 
limitation  of  actions  is  governed  by  the 
law  of  the  forum.  This  and  other  forms 
are  treated  exhaustively  in  a  note  In  48 
LJtA.  630. 
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subject,  and  holds,  Blodgett,  D.  J,,  writing 
the  opinion,  as  follows :  '*The  evident  inten- 
tion of  the  legislature  of  this  state  was  to  say 
that  the  removal  of  debtors  into  this  state 
should  not  revive  causes  of  action  which  had 
become  barred  by  the  laws  of  other  states 
where  they  had  resided  and  been  subject  to 
suit;  that  the  debtor  brought  with  him  the 
defense  he  had  obtained  by  his  residence 
elsewhere;  and  if  a  debtor  leaves  this  state 
and  takes  up  his  residence  elsewhere,  and 
remains  there  immolested  by  suit  until  suit 
is  barred,  it  is  also  barred  here." 

This  conclusion,  which  holds  that  an  ac- 
tion upon  a  promissory  note,  executed  in 
Illinois,  which  is  barred  by  the  statute  of 
any  state  in  which  the  debtor  may  have  re- 
sided, is  barred  in  Illinois,  was  cited  and 
approved  by  the  supreme  court  of  Minnesota 
in  Luce  v.  Clarke,  49  Minn.  356,  51  N.  W. 
1102,  where  it  is  held  that  a  cause  of  ac- 
tion which  did  not  arise  in  that  state,  or  ac- 
erue  to  a  citizen  of  that  state,  has  come  un- 
der the  operation  of  the  limitation  laws  of 
another  state,  and  has  been  there  barred,  it 
is  barred  in  Minnesota.  The  distinction  be- 
tween these  two  cases,  Osgood  v.  Artt  and 
Luce  ▼.  Clarke,  will  be  observed.  In  tho  first 
the  debt  was  contracted  in  Illinois,  the  debt- 
or removed  to  Missouri  and  there  remained 
until  the  debt  was  barred  by  the  laws  of 
that  state,  and  it  was  held  that  the  debt 
was  barred  in  Illinois  and  elsewhere.  In 
the  last  case  the  debt  was  contracted  out 
of  the  state  of  Minnesota,  and  had  become 
barred  by  the  statute  of  another  state  from 
that  in  which  the  debt  was  contracted.  It 
was  held  that  such  a  bar  was  a  bar  to  the 
prosecution  of  the  action  in  Minnesota.  Up- 
on the  subject  of  this  last-cited  case,  and 
upon  a  state  of  facts  identical  with  the  facts 
there  passed  upon,  the  supreme  court  of 
Montana,  in  Chevrier  v.  Robert,  6  Mont.  319, 
12  Pac.  702,  holds  that  the  action  was  not 
barred;  the  court  stating,  in  construing  a 
statute  similar  to  our  own  and  that  of  Min- 
nesota in  import:  '*We  believe  the  legisla- 
ture intended  that  the  creditor  should  have 
the  option  to  s»ay  when  he  would  enforce  his 
demand,  and  that  the  only  statutes  he  need 
to  regard  are  those  of  the  forum  where  he 
brings  his  suic  and  of  the  place  where  the 
debt  was  contracted."  There  is  a  conflict  in 
the  authorities  wherever  this  subject  has 
been  presented  to  the  courts.  We  will  no- 
tice one  other.  In  Powers  Mercantile  Co.  v. 
Blethen,  01  Minn.  339,  97  N.  W.  1056,  the 
court  held  that  a  debt  contracted  in  Minne- 
sota which  is  afterwards,  by  reason  of  the 
*  removal  of  the  debtor  to  the  state  of  Wash- 
ington, barred  by  the  statute  of  limitations 
of  that  state,  is  not  barred  in  Minnesota 
because  of  the  bar  in  the  state  of  Washing- 
ton. In  this  case  the  debtor  removed  from 
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the  state  of  Minnesota  before  the  debt  be- 
came due.  The  court  there  had  under,  con- 
sideration the  particular  language  of  their 
statute.  "When  a  cause  of  action  has  arisen 
in  a  state  or  territory  out  of  this  state," 
and,  in  determining  what  was  meant  by  the 
use  of  such  language,  the  court  holds  that 
the  word  ''arisen,"  as  there  used,  means 
"originating."  This  conclusion  distinguishes 
that  case  from  Osgood  ▼.  Artt,  supra,  which 
holds,  following  Hyman  ▼.  McVeigh  (111.)  10 
Chicago  Legal  NewB>  157,  that  the  language, 
"when  a  cause  of  action  has  arisen,"  should 
be  construed  as  meaning  "when  jurisdiction 
exists  in  the  courts  of  a  state  to  adjudicate 
between  the  parties,  upon  the  particular 
cause  of  action  if  invoked.**  In  Steele  v. 
Rutherford,  70  N.  0.  137,  the  court  says: 
"We  do  not  think  that  the  failure  to  pay 
the  debt  was  the  cause  of  action  spoken  of 
in  the  statute,  but  that  the  debt  itself  was 
the  cause  of  action,  and  that  the  expression 
'where  the  cause  of  action  arose'  meant 
where  the  debt  was  contracted  or  originat- 
ed." In  sha^  conflict  with  this  last  case  is 
the  case  of  Patterson  t.  Patterson,  59  N.  Y. 
574,  17  Am.  Rep.  384,  where  that  court  dis- 
cussing these  same  terms,  says:  "Kor  is 
there*  room  for  difference  as  to  what  is 
meant  by  the  phrases  'cause  of  action  has 
accrued'  or  'cause  of  action  has  arisen.' 
.  .  They  do  not  mean  the  contracting  of 
the  indebtedness,  fur  a  cause  of  action  does 
not  accrue  or  arise  from  the  making  of  the 
contract  of  indebtedness  alone,  but  out  of 
the  nonperformance  of  it  as  well." 

It  will  be  seen  from  the  authorities  hero 
presented  that  the  courts  have  not  been  uni- 
form in  determining  the  meaninsr  of  lan- 
guage such  as  is  found  in  the  Oklahoma 
statute  of  limitations.  We  must  therefore 
determine  for  ourselves  what  construction  is 
to  be  placed  upon  the  language  of  our  stat- 
ute: "Where  the  cause  of  action  has  arisen 
in  another  state  or  country  between  non- 
residents of  this  territory."  Does  such  lan- 
guage mean  the  place  where  the  debt  was 
contracted,  or  the  state  or  jurisliotion  wherr 
a  right  of  action  has  matured  because  of  a 
default  in  complying  with  the  terms  of  the 
contract?  If  the  first,  the  cause  of  action 
sued  on  in  this  cause  is  not  barred  by  the 
statute  of  Oklahoma,  because  it  was  not 
barred  by  the  statute  of  Kansas.  If  the 
latter,  the  action  cannot  be  maintained  in 
this  territory  because  of  the  fact  that  the 
defendant  removed  from  the  state  of  Kan- 
sas before  the  debt  matured,  and  the  same 
matured  while  he  was  a  resident  of  the  state 
of  Nebraska,  and,  being  barred  there,  is 
barred  here.  The  words,  "cause  of  action," 
as  used  in  the  statute  in  the  phrase,  "Where 
a  cause  of  action  has  arisen  in  another  stato 
or  country,"  is  defined  bv  Bouvier  to  mean : 
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'Matter  for  which  an  action  may  be 
brought."  The  same  term,  **cau8e  of  ac- 
tion," in  the  Cyclopedia  is  defined  as  fol- 
lows: "The  term  'cause  of  action*  in  law  is 
generally  understood  as  meaning  the  whole 
cause  of  action;  that  is,  every  fact  \rhich 
it  is  necessary  to  establish  in  order  to  sup- 
port the  right  to  judicial  relief," — citing 
Cooke  V.  Gill,  L.  R.  8  C.  P.  107,  where  it  is 
said :  "  'Cause  of  action*  has  been  held  from 
the  earliest  time  to  mean  every  fact  which 
is  material  to  be  proved  to  entitle  the  plain- 
tiff to  succeed, — every  fact  which  the  defend- 
ant would  have  a  right  to  traverse."  If  the 
cause  of  action  is  one  founded  upon  con- 
tract, it  is  manifest  that  the  defendant 
would  have  a  right  to  traverse  the  question 
of  the  contract,  express  or  implied,  as  well 
as  the  question  as  to  whether  or  not  there 
had  been  a  default  such  as  would  authorize 
the  bringing  of  a  suit  to  recover  thereon. 
''The  cause  of  action"  cannot,  therefore,  be 
said  to  have  "arisen"  upon  contract  without 
there  is  first  shown  a  contract  exists  and 
that  there  is  a  default  in  its  fulfilment. 
Each  must  exist,  or  no  cause  of  action  has 
arisen,  and  the  first  step — i.  e.,  the  making 
of  the  contract — ^is  the  step  out  of  which  a 
cause  of  action  arises.  The  word  ''arise,"  as 
defined  by  Roquet  in  his  work  on  English 
Words  and  Phrases,  is  used  in  various  senses, 
with  the  words  "begin,  mount,  appear,  hap- 
pen, proceed  from,  exist."  The  word  has 
therefore  not  the  same  significance  as  the 
word  "accrued,"  which  according  to  the  same 
author  signifies,  "Result,  add,  acquired,  re- 
ceived, ber^flt."  The  word  "accrued,"  there- 
fore, we  think  refers  to  the  happening  of 
something  subsequent,  while  "arises"  has  a 
broader  significance,  which  includes  the  be- 
ginnins^.  We  cannot,  therefore,  in  determin- 
ing the  meaning  of  the  phrase  under  con- 
sideration, hold  that  a  cause  of  action  has 
arisen  only  when  the  remedy  and  the  right 
occur  at  the  sime  t *me.  But  we  do  h  Id  that 
a  cause  of  action  arises  when  the  obligation 
was  created  which  gave  rise  to  a  right  of 
action  as  soon  as  such  right  accrued  thereon. 
Following  this  definition  of  the  word  "aris- 
en," or  the  words  "nas  arisen,"  as  the  same 
are  used  in  the  limitation  statute  in  this 
territory  under  consideration,  and  as  the 
same  affects  the  cause  of  action  involved  in 
this  case,  we  must  hold  that  such  cause  of 
action  arose  in  the  state  of  Kansas,  and  is 
not  barred  in  this  territory  until  the  same 
has  become  barred  in  the  state  of  Kansas,  or 
until  he  resides  in  Oklahoma  a  sufficient 
length  of  time  for  the  tt»rritorial  statute  to 
run  against  that  cause  of  action. 

In  reaching  this  conclusion  we  think  we 
are  supported  by  the  history  of  the  limita- 
tion law  of  the  territory.  By  the  statute  of 
the  tcrritorv  of  Oklahoma,  which  took  effect 
4L.R.A.(N.'S.) 


December  25,   1890   (chap.   70,  art.  43,  pp. 
930,  931),  it  is  provided: 

"Sec  6.  The  time  which  the  defendant  is 
a  nonresident  of  the  territory  shall  not.be 
iiAcluded  in  computing  any  of  the  periods  of 
limitation  above  prescribed. 

"Sec.  7.  Where  a  cause  of  action  has  been 
fully  barred  by  the  laws  of  any  country  or 
state  where  the  defendant  has  previously 
resided,  such  bar  shall  be  a  full  and  com- 
plete defense;  but  this  section  shall  not  ap- 
ply to  causes  of  action  arising  in  this  ter- 
ritory." 

It  will  be  observed  that  this  8  7  leaves  no 
ground  for  controversy  as  to  its  meaning, 
and  by  its  provisions  a  cause  of  action  is 
barred  here  which  is  barred  in  any  other 
state  of  which  the  defendant  has  been  a 
resident,  unless  the  cause  of  action  arose  in 
this  territory.  Here  the  phrase  "cause  of 
action  arising"  has  reference,  undoubtedly, 
to  a  contract  entered  into  in  this  territory, 
and  limits  the  provisions  of  the  statute  to 
causes  of  action  which  had  their  origin  out 
of  the  territory.  If  such  statute  were  in 
force  at  this  time,  the  contention  of  the  de- 
fendant in  error  could  easily  be  sustained 
under  it;  but  the  legislature  of  1893'  re- 
pealed such  provision,  and  enacted  in  its 
stead  the  provision  now  under  considera- 
tion, being  8  3894,  Stat.  1893,  and,  following 
the  oft- repeated  declaration  of  the  courts 
that  by  the  repeal  of  a  statute  and  the  en- 
actment of  one  to  take  its  place  a  change 
must  have  been  intended,  and  not  a  mere 
continuation  of  the  previous  law  (see  20 
Am.  &  Eng.  Enc.  Law,  p.  649),  it  must  be 
held  that  a  change  was  intended;  but  no 
change  was  in  fact  made  if  we  give  to  the 
present  statute  the  construction  contended 
for  by  the  defendant  in  error. 

Again,  we  think  that  the  construction  we 
have  given  to  the  statute  under  considera- 
tion is  justified  by  the  language  of  8  38(^. 
and  in  considering  the  two  sections  together. 
Section  3893  refers  to  causes  of  action  which 
have  their  origin  in  this  territory,  and  the 
language  is:  "If  when  a  cause  of  actio  i 
accrues  against  a  person  he  be  out  of  the 
territory,"  etc.,  the  period  of  limitations^ 
shall  not  begin  to  run  until  he  comes  into 
the  territory.  The  word  "accrues"  is  here 
used  to  denote  the  time  when  an  action  may 
be  brought;  that  is,  when  the  contract  has 
matured  and  there  has  been  default.  If  the 
legislature  intended  by  the  enactment  of  I 
3894  that  its  provisions  should  refer  to  the 
maturity  of  a  cause  of  action,  it  would  have 
used  the  same  language  as  in  8  3893,  which 
was  not  done;  but,  instead,  the  language  is 
"where  a  cause  of  action  has  arisen  in  an- 
other state  or  country."  This  must  mean 
somethini;  more  than  is  meant  by  "accrues' 
as  used  in  8  3899,  and  means,  we  think,  the. 
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state  or  coimtry  where  the  contract  was 
made.  From  the  conclusion  here  reached  it 
follows  that  the  bar  of  the  statutes  of  the 
state  of  Nebraska  to  a  cause  of  action  origi- 
nating in  the  state  of  Kansas  cannot  be 
pleaded  as  a  bar  against  the  same  cause  of 
action  in  this  territory. 

The  judgment  of  the  District  Court  of 
Kingfisher  County  will  be  reversed,  and  the 
cause  remanded  for  further  procedure  in 
that  court. 

All  the  Justices  concur  except  Irwin,  J., 
who  presided  in  the  court  below,  not  sitting. 

V  Petition  for  rehearing  overruled  January 
11,  1906. 


MISSISSIPPI  SUPREME  COURT. 

NEW     ORLEANS     &     NORTHEASTERN 
RAILROAD  COMPANY 

V. 

LEE  SlfACKLEFORD  TO  USE  OF  MEL- 
TON ILARDWARE  COMPANY. 

(87  Miss.  610,  40  So.  427.) 

Carrier— baggage — sample  cases. 

1.  A  railroad  company  which  checks 
sample  cases  as  basrcage,  knowing  their  na- 
ture, assumes  liability  for  their  loss  as 
though  they  were  baggage. 

Same — statutory  double  liability. 

2.  A  statute  imposing  double  liability 
upon  a  railroad  company  for  baggage  lost 
by  its  carelessness  does  not  apply  to  sample 
eases  transported  as  baggage. 

(April  9,  1906.) 


CROSS-APPEALS  from  a  judgment  of  the 
Circuit  Court  for  Lauderdale  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover for  the  loss  of  sample  cases  while  in 
defendant's  possession  for  transportation; 
the  defendant  appealing  from  so  much  as 
held  it  liable;  and  plaintiff  appealing  from 
so  much  as  refused  to  impose  the  statutory 
double  liability.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fewell,  Bozeman,  &  Fewell  for  ap- 
pellant. 

Messrs.  Miller  &  liaskin,  for  appellee: 

Plaintiff's  sample  case  was  baggage. 

Yazoo  &  M.  Valley  R.  Co.  v.  Georgia  Home 
Ins.  Co.  (Yazoo  &  M.  Valley  R.  Co.  v.  Black- 
mar)  85  Miss.  13,  67  L.R.A.  646,  107  Am. 
St.  Rep.  218,  37  So.  500;  Zeigler  Bros.  v. 
Mobile  &  0.  R.  Co.  (Miss.)  30  So.  811;  Kan- 
sas City,  Ft.  S.  &  M.  R.  Co.  v.  McGahey,  63 
Ark.  344,  36  L.R.A.  781,  58  Am.  St.  Rep.  111. 
38  S.  W.  650. 

Whitfield,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  the  22d  day  of  April,  1005,  Lee  Shack- 
leford,  the  appellee  and  cross -appellant  here- 
in, a  drummer  for  the  Melton  Hardware 
Company,  applied  for  and  obtained  from  the 
agent  of  the  appellant,  the  New  Orleans  & 
Northeastern  Railroad  Company,  at  Voss- 
burg,  Mississippi,  a  check  for  his  sample 
case,  having  supplied  himself  with  a  1000- 
mile  ticket  over  said  road,  and,  with  his 
mileage  ticket  and  a  check  for  his  sample 
'  case  as  baggage,  he  boarded  the  train  of 
the  said  appellant  to  go  from  Vossburg  to 
Pachuta.  He  arrived  at  Pachuta  about  12 
o'clock  at  night.     Shackleford  went  after- 


Case  Note. — ^Liability  of  carrier  for  loss  of 
drummer^s  bagsrage. — ^A  contract  to  carry  a 
passenger's  ordinary  baggage  is  implied  in 
the  agreement  to  carry  the  passenger  him- 
self; but  this  implication  cannot  be  extend- 
ed beyond  ordinary  baggage,  or  such  things 
as  the  traveler  usually  carries  with  him  for 
his  personal  convenience.  Hawkins  v.  Hoff- 
man, 6  Hill,  588,  41  Am.  Dec.  787 ;  Toledo  & 
O.  C.  R.  Co.  V.  Bowler  &,  B.  Co.  63  Ohio  St. 
274,  68  N.  E.  813. 

And  if  the  carrier  transports  as  baggage 
articles  which  do  not  come  within  the  scope 
of  the  term  ordinary  baggage,  such  as  sales- 
men's samples,  and  through  ordinary  negli- 
gence fails  to  deliver  them,  it  cannot  be  held 
liable  if  it  has  no  knowledge  of  the  contents 
of  the  parcels  checked.  Gurnev  v.  Grand 
Trunk  R.  Co.  37  N.  Y.  S.  R.  155.  14  N.  Y. 
Supp.  321,  Afflrmed  in  138  N.  Y.  838.  34  N. 
E.  512;  Hawkins  v.  Hoffman,  supra;  Humph- 
reys V.  Perrv,  148  U.  S.  627,  37  L.  ed.  587, 
13  Sup.  Ct.  Rep.  711. 

A  common  carrier  is  not  bound,  as  a  part 
of  its  contract  for  carriage  of  a  passenger 
who  is  employed  as  a  travelinp  salesman, 
to  carry  as  his  personal  baggage  a  case  of 
4L.R.A.(N.S.) 


sample  merchandise;  and.  where  it  receives 
and  checks  such  case  without  knowledge  of 
its  contents,  a  part  of  which  is  afterwards 
stolen  from  its  baggage  room  without  neg- 
ligence on  the  part  of  the  company,  the  lat- 
ter is  not  liable  for  the  value  of  the  articles. 
Southern  Kansas  R.  Co.  v.  Clark,  52  Kan. 
398,  34  Pac.  1054. 

It  is  the  duty  of  a  passenger  who  chocks 
parcels  as  bag^ragc  to  act  in  good  faith  in 
dealing  with  the  carrier,  and  to  inform  the 
carrier  if  the  parcels  checked  contain  arti- 
cles besides  ordinary  bagga^re.  ^Michigan  C. 
R.  Co.  V.  Carrow,  73  III.  348,  24  Am.  Rep. 
248;  Humphreys  v.  Perry,  supra. 

A  traveling  salesman  has  no  riqrht  to 
check  samples  of  merchandise  under  the  cov- 
er of  personal  baggage;  and  if  he  does  so. 
and  the  baggaqre  is  lost  through  the  ordinary 
negligence  of  the  railroad  company,  neither 
the  sales  agent,  nor  the  owner  of  the  sam- 
ples, can  recover  their  value  from  the  car- 
rier. Rtimson  v.  Connecticut  River  R.  Co. 
98  Mass.  83,  93  Am.  Dec.  140. 

Stimson  v.  Connecticut  River  R.  Co.  supra 
was  relied  on  in  Ailing  v.  Boston  &  A.  R. 
Co.  126  Mass.  121,  30  Am.  Rep.  667,  in  which 
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wards  in  search  of  his  baggage,  which  had 
been  checked,  and  was  met  by  the  agent  of 
the  appellant  railroad  company  at  Pachuta 
and  informed  that  his  baggage  had  been  de- 
stroyed or  stolen,  and  was  asked  by  the 
agent  to  give  him  the  amount  of  the  con- 
tents of  the  said  baggage  or  sample  case, 
which  he  accordingly  did,  and  the  agent  for- 
warded said  statement  of  the  contents  and 
value  of  said  sample  case  to  a  superior  offi- 
cer of  the  railroad  company.  Not  having 
been  paid  for  the  sample  case  and  contents, 
he  afterwards,  to  wit,  on  the  22d  day  of 
September,  1905,  instituted  his  suit  before  a 
justice  of  the  peace  for  double  the  value  ^f 
his  property,  as  shown  by  the  record. 
Thereupon  a  trial  was  had  before  said  jus- 
tice of  the  peace,  and  the  market  value  of 
said  property  so  lost  and  destroyed  was 
shown  to  be  $78.09,  and  he  obtained  a  judg- 
ment for  $156.18;  the  same  being  double 
the  value  of  said  property  as  claimed  under 
I  3569  of  the  Revised  Code  of  1892,  together 
with  all  the  costs  expended  in  said  cause. 


From  this  judgment  there  was  an  appeal 
taken  by  the  New  Orleans  &  Northeastern 
Railroad  Company  to  the  circuit  court,  in 
which  court  a  trial  was  had,  in  which  it  waa 
shown  by  the  testimony  of  the  plaintiff: 
That  he  was  a  drummer  and  had  traveled 
over  the  railroad  for  two  years,  and  that  it 
was  customary  for  the  railroad  company  to 
check  drummers'  samples.  That  in  this  par- 
ticular case  the  agent  of  the  railroad  com- 
pany knew  that  it  was  a  sample  case  at  the 
time  he  gave  plaintiff  the  check  for  the  same, 
and  he  offered  his  check  and  read  it  to  the 
jury,  and  that  he  had  said  sample  case 
checked  as  baggage  from  Vossbuig  to  Pa- 
chuta. He  also  stated:  That  the  sample 
case  was  unlike  any  other  receptacle  used  in 
traveling;  that  is,  unlike  a  suit  case  or  va- 
lise. That  it  was  heavy,  and  at  the  time 
that  the  agent  gave  him  a  check  lor  it  he 
spoke  of  the  weight  of  it;  and  the  agent^s 
testimony  shows  that  he  knew  it  was  many 
times  heavier  than  a  valise  in  which  are  car- 
ried personal  effects.    The  sample  case  above 


the  court  held  that  a  traveling  salesman 
who  delivered  to  a  railroal  company  a  trunk 
M>ntaining  samples  of  jewelrj'  worth  $10,000 
for  transportation  as  ordinary  baggage, 
which  was  missent  through  a  fraudulent 
change  in  the  checks,  and  the  contents  stol- 
en, (>annot  hold  the  railroad  company  liable 
in  an  action  for  the  value  of  the  trunk  and 
contents. 

A  traveling  salesman  who  delivers  to  a 
carrier  a  trunk  containing  jewelry  worth 
.$:?0.000,  and  checks  it  as  baggage,  without 
informing  the  carrier  as  to  the  cnaracter  of 
the  contents  of  the  trunk,  practises  a  fraud 
on  the  carrier  which  will  bar  a  recovery  for 
tlio  loss  of  the  trunk  by  the  burning  of  the 
bajrgage  car.  Michigan  C.  R.  Co.  v.  Carrow, 
supra, 

A  carrier  of  passengers  is  not  liable  for 
the  loss,  through  ordinary  negligence,  of 
trunks  containing  sample  jewelry  checked 
as  ordinary  baggage,  and  received  from  a 
connect  ingroad  without  the  carrier's  havinif 
any  opportunitv  to  ascertain  the  contents 
of 'the  trunks.  '  Toledo  &  O.  C.  R,  Co.  v. 
Bowler  &  B.  Co.  supra. 

Nor  is  a  carrier  liable  for  the  Iorh  of  va- 
lises or  sample  cases  containing  samples  of 
stationery  used  by  the  salesman  in  his  busi- 
ness, where  the  former  had  no  notice  of 
what  the  ])arcels  contained,  which  the  pas- 
senger checked  as  ordinary  baggage.  Ros- 
Kier  V.  Wabash  R.  Co.  115  Mo.  App.  515,  91 
S.  W.  1018. 

A  railroad  company  cannot  be  held  liable 
for  the  loss  of  a  drummer's  sample  cases 
<'()ntainini;  jewelry,  checked  by  a  baggage 
man  in  violation  of  a  regulation,  known  to 
the  passenger,  not  to  receive  jewelry  cases 
for  transportation  as  ordinary  baggage 
without  the  execution  of  a  bond  to  release 
the  company  from  liabilitv  in  case  of  loss. 
Weber  Co.  ▼.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
113  Towa,  188.  84  N.  W.  1042. 
4L.R.A.(N.S^ 


If,  however,  the  carrier  had  notice  of  the 
character  of  the  goods,  and  still  undertook 
to  transport  them  as  ordinary  baggage,  it 
would  be  responsible  for  their  safe  delivery, 
even  though  in  fact  they  were  not  the  bag- 
gage of  a  traveler.  Rossier  v.  Wabash  R. 
Co.  supra;  Stoneman  v.  Erie  R.  Oo.  62  N.  Y. 
429. 

If  a  baggage  man  receives  articles  for 
transportation  as  baggage  knowing  at  the 
time  that  such  articles  are  not  properly  bag- 
gage but  drummer's  samples,  the  railroad 
company  will  be  liable  therefor  as  a  common 
carrier,  and  will  be  estopped,  in  an  action 
for  their  loss,  from  denying  that  the  same 
is  not  baggage.  Texas  &  P.  R.  Co.  v.  (^apps 
(Tex.)  16  Am.  &  Eng.  R.  Cas.  118. 

A  common  carrier  which,   without  extra 

compensation,    undertakes    to    trans ijort    s 

passenger  and  a  traveling  case  which  it  has 

!  notice  contains,  not  baggoi^,  but  vnlualile 

I  goods  and  samples,  is  liable  for  the  negli- 

:  gent  loss  of  the  goods.    Saleebv  v.  Central 

R.  Co.  99  App.  Div.  163,  90  N.  Y\  Sudo.  1042. 

In  Trimble  v.  New  York  C.  &  H.  R.  R.  Co. 
162  N.  Y.  84,  48  L.  R,  A.  115,  66  N.  E.  532. 
a  common  carrier  was  held  liable  on  an  in- 
dependent agreement  for  the  transportation 
of  a  sample  trunk  as  freight,  where  it  >ras 
checked  without  any  representation  as  to  its 
contents  and  without  any  release  of  liabil- 
ity, on  payment  of  the  charge  for  excese 
baggage,  which  was  the  same  for  sample 
trunks  as*  for  ordinary  baggage,  and  the  bag- 
gage man  had  constructive  notice  of  what 
the  parcel  contained,  althouirh  there  was  a 
rule  of  the  company  prohibiting  the  check- 
ing of  sample  trunks  without  a  release  of 
liability. 

And  in  Talcoltv.  Wabash  R.  Co.  IS9  N.  Y. 
461,  54  N.  E.  1,  a  commercial  traveler  pro- 
cured a  ticket,  which  he  presented  to  the 
bagflrage  man  and  informed  him  that  the 
trunks  which  he  desired  to  have  cheeked 
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mentioned  was  never  delivered  to  the  ap- 
pellee, nor  was  any  account  ever  made  of  it 
except  to  report  its  loss  or  destruction. 
Plaintiff  asked  the  court  to  instruct  the 
jury  that^  if  they  found  for  the  plaintiff, 
their  verdict  should  be  for  double  the  fair 
market  value  of  the  property  sued  for, 
which  instruction  was,  by  the  court, 
refused,  and  the  jury  were  confined  in 
the  consideration  of  the  damages  suf- 
fered by  plaintiff  to  the  fair  market  val- 
ue of  said  property.  The  jury  found  a  ver- 
dict in  behalf  of  plaintiff,  and,  in  accord- 
ance xvith  the  instruction  of  the  court,  gave 
tlie  plaintiff  a  verdict  for  the  fair  market 
value  of  the  property  sued  for.  Both  the 
railroad  company  and  the  appellee,  Shackle- 
ford,  made  motions  for  a  new  trial,  and  the 
second  ground  for  a  new  trial  in  behalf  of 
the  appellee,  Shackleford,  was  failure  to 
award  double  damages.  This  motion  was, 
by  the  court,  overruled;  the  court's  idea  be- 
ing that  plaintiff  was  not  entitled  to  recover 


in  any  event  any  more  than  the  fair  market 
value  of  the  property  sued  for. 

The  testimony  makes  it  plain  that  the 
agent  knew  that  Shackleford  was  a  drum- 
mer, and  that  this  was  a  sample  case,  and 
not  a  trunk  or  valise  for  ordinary  baggage. 
The  agent  testifies  that  he  did  not  know 
the  contents  of  the  sample  case,  but  the  jiry 
might  very  fairly  have  inferred  from  his 
knowledge  of  the  sample  case  that  it  was 
filled  with  some  heavy  samples  of  some  sort. 
It  also  appears  that  the  railroad  company 
has  been  in  the  habit  of  checking  this  sam- 
ple case  as  baggage  for  some  two  years  here- 
tofore. This,  therefore,  is  a  case  unlike 
Yazoo  &  M.  Valley  R.  Co.  v.  Georgia  Home 
Ins.  Co.  (Yazoo AM.  Valley  R.  Co.  v.  Blade- 
mar)  85  Miss.  7,  67  L.R.A.  646,  107  Am.  St. 
Rep.  218,  37  So.  500,  in  which  we  said:  ''The 
railroad  knew  nothing  of  these  memoranda 
being  in  the  trunk,  and  it  is  not  a  case 
where  the  railroad  company  has  consented 
to  receive  or  accepted  these  memoranda  as 
baggage  knowingly  or  in  accordance  with 


contained  samples  of  underwear,  and  paid 
the  latter  $16  for  excess  of  weight,  and  was 
given  an  excess  baggage  check.  In  an  ac- 
tion for  the  negligent  loss  of  the  trunks  by 
fire,  the  court  allowed  a  recovery  on  the 
separate  contract  to  transport  the  trunks. 

A  railroad  company  which,  after  weigh- 
ing tnmks  and  receiving  extra  charge  for 
overweight,  accepted  them  with  notice  that 
they  contained  drummer's  samples  of  milli- 
nery goods,  cannot  escape  liability  for  injury 
to  the  goods  by  water  while  in  its  posses- 
sion, by.  showing  that  the  articles  carried 
were  not  in  fact  baggage.  Ft.  Worth  &  R. 
6.  R.  Co.  V.  I.  B.  Rosenthal  Millinery  Co. 
(Tex.  av.  App.)  29  S.  W.  196. 

The  mere  fact  that  the  parcels  checked 
were  called  sample  cases  is  not  conclusive 
that  the  carrier  knew  that  they  contained 
salesman's  samples.  Rossier  v.  Wabash  R. 
Co.  supra. 

And  the  fact  that  a  trunk  of  ordinary  size 
and  shape  weighed  about  135  pounds,  and 
was  bound  on  the  outside  with  heavy  iron 
braces,  clamps,  and  hinges,  is  insufficient  to 
show  that  the  baggage  agent  knew  that  the 
trunk  was  a  commercial  traveler's  sample 
case,  when  it  was  checked  as  ordinary  bag- 
gage. Ailing  V.  Boston  &  A.  R.  Co.  126 
Mass.  121,  30  Am.  Rep.  667. 

The  fact  that  a  passenger  is  obliged  to 
pay  for  the  extra  weight  of  a  trunk  is  not 
notice  to  the  carrier  that  the  trunk  contains 
drummer's  samples,  or  somethinrr  which  can- 
not be  classified  as  bag^ge.  Illinois  C.  R. 
Co.  V.  Matthews,  114  Ky.  973,  60  L.R.A. 
846,  102  Am.  St.  Rep.  316,  72  S.  W.  302. 

In  Rider  v.  Wabash,  St.  L.  &  P.  R.  Co. 
14  Mo.  App.  520,  the  court  said  that  the 
fact  that  a  tnmk  was  of  the  size  and  shnpe 
of  sample  trunks  carried  by  traveling  sales- 
men would  not  be  conclusive  that  the  car- 
rier knew  that  it  did  not  contain  ordinary 
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But  knowledge  on  the  part  of  the  carrier 
as  to  the  contents  of  certain  trunks  checked 
as  ordinary  baggage  may  be  inferred,  where 
it  appears  that  plaintiff^  who  was  a  travel- 
ing salesman,  had  for  six  years  been  making 
trips  with  his  trunks  over  this  railroad,  four 
times  a  year,  carrying  samples  of  merchan- 
dise in  cases  which  differed  in  style  and 
shape  from  ordinary  trunks,  and  a  witness 
testified  that  the  baggage  man  who  checked 
the  cases  stated  that  the  plaintiff  was  a 
dress  man,  and  that  he  Imd  ladies'  dresses 
brought  from  Paris.  Amorv  v.  Wabash  R, 
Co.  130  Mich.  404,  90  N.  W.  22. 

Notice  that  a  trunk  contains  drummer's 
samples  may  be  inferred  from  its  size  and 
external  appearance,  the  fact  that  the  rail- 
road company  was  in  the  habit  of  checking 
such  trunks,  that  the  number  taker  in  the 
baggage  room  designated  it  as  a  sample 
trunk,  and  the  fact  that  the  sales  agent  had 
been  in  the  habit  of  leaving  the  station 
where  the  trunk  was  checked  from  six  to 
eight  times  a  year  for  twelve  years.  Trim- 
ble V.  New  York  C.  &  H.  R.  R.  Co.  supra. 

The  rule  against  liability  for  loss  of 
drummers'  samples  carried  as  ordinary  bag- 
gage does  not  apply  in  the  case  of  a  cata- 
logue prepared  by  a  travelinjir  salesman  at 
his  own  expense,  and  which  is  his  own  in- 
dividual property,  and  carried  with  him  as 
an  article  of  convenience  and  necessary  for 
use  in  his  business;  and  for  its  loss  through 
the  negligence  of  the  carrier  he  may  recover 
when  lost  with  other  articles  contained  in 
a  valise.  Staub  v.  Kendrick,  121  Ind.  226, 
6  L.R.A.  619,  23  N.  E.  79. 

A  steamship  company  is  liable  to  a  com- 
mercial traveler  for  the  loss  of  a  price  book 
used  by  him  in  his  daily  business,  on  the 
(ground  that  such  an  article  is  baggage  with- 
in the  rule  of  a  carrier's  li'nl^ility.  Oleason 
V.  Ooo-^nch  Transp.  Co.  32  Wis.  86,  14  Am. 
^Rep.  710. 


1038 


MISSISSIPPI  SUPREME  CXDURT. 


APft., 


any  usage  or  custom  of  the  railroad/*  This 
case  falls  precisely  within  the  principles  an- 
nounced in  the  very  able  opinion  of  Battle, 
J.,  in  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v. 
McGahey,  63  Ark.  344,  36  L.R.A.  781,  58  Am. 
St.  Rep.  Ill,  38  S.  W.  65£r,  and  in  Sloman  v. 
Great  Western  R.  Co.  67  N.  Y.  208.  In  the 
first-named  case  the  court  says,  at  page  348 
of  63  Ark.,  page  783  of  36  LJI.A.,  page  113 
of  58  Am.  St.  Rep.,  and  page  660  of  38  S.  W. : 
"When  a  passenger  presents  to  the  carrier 
for  transportation  his  goods  and  chattels, 
and  makes  known  what  they  are,  or  exposes 
them  to  view,  or  packs  them  in  a  way  to 
give  to  anyone  concerned  good  reason  to  un- 
derstand and  know  that  they  are  not  usual- 
ly carried  as  baggage,  and  demands  trans- 
portation of  them  as  his  luggage  and  the 
carrier  receives  and  carries  them  according- 
ly, he  will  be  responsible  for  them  as  baggage, 
notwithstanding  he  was  not  bound  to  accept 
and  transport  them  as  such.  If  he  wishes  to 
avoid  responsibility  for  them  as  baggage, 
he  must  refuse  to  receive  them  in  that  way. 
St.  Louis  S.  W.  R.  Co.  v.  Berry,  60  Ark.  433, 
28  L.R.A.  501,  46  Am.  St.  Rfep.  212,  30  S.  W. 
764;  Minter  v.  Pacific  R.  Co.  41  Mo.  503,  97 
Am.  Dec.  288;  Sloman  v.  Great  Western  R. 
Co.  supra;  Groat  Western  R.  Co.  v.  Shep- 
herd. 8  Exeh.  30:  Mauritz  v.  New  York,  L. 
E.  &  W.  R.  Co.  23  Fed.  766;  Waldron  r. 
Chicago  &  N.  W.  R.  Co.  1  Dak.  356,  46  N. 
W.  450;  Oakes  v.  Northern  P.  R.  Co.  20  Or. 
392,  12  L.R.A.  318,  23  Am.  St.  Rep,  126,  26 
Pac.  230;  Hannibal  &  St.  J.  R.  Co.  v.  Swift, 
12  Wall.  262,  20  L.  ed.  423;  Texas  &  P.  R. 
Co.  V.  Capps,  2  Tex.  App.  Civ.  Cas.  (Willson) 
ft  35;  Hamburg- American  Packet  Co.  v. 
Gattman,  127  111.  698,  20  N.  E.  662."  In  the 
last-named  case  the  facts  were:  A  boy 
eighteen  years  of  age  was  employed  as  a 
traveling  agent  to  sell  goods  by  sample. 
He  had  two  large  trunks  containing  the 
samples  and  a  valise  for  his  personal  bag- 
gage. The  trunks  did  not  present  the  ap- 
pearance of  ordinary  traveling  tnmks.  They 
were  30  inches  long,  27  deep,  and  24  wide. 
One  was  covered  with  oil  cloth  and  the  other 
was  of  wood.  "He  delivered  the  trunks  to  a 
baggage  master  at  a  railroad  depot,  and, 
when  asked  where  he  wanted  them  checked 
to,  replied  that  he  did  not  then  know,  as 
he  had  sent  a  despatch  to  a  customer  at 
Fentonville  to  know  if  he  wanted  any  goods; 
if  not,  he  wanted  them  to  go  to  Rochester, 
where  he  expected  to  meet  some  customers. 
Soon  after  he  had  them  checked  to  Roch- 
ester, paying  $2,  and  receiving  a  receipt 
ticket  for  them  headed  Tleceipt  Ticket  for 
Extra  Baggage,  etc.  [and  Dogsl-'"  The 
court  held  that  the  jury  were  authorized  by 
these  facts  to  infer  that  the  bagsrage  master 
understood  that  the  agent  was  traveling  for 
the  purpose  of  selling  goods,  and  that  these 
4L.R.A.(N.S.) 


trunks  contained  his  wares,  and  that  he  was 
not  entitled  to  have  them  carried  as  ordi- 
nary baggage,  and  further  held  that  the 
railroad  company,  having  this  notice,  was 
responsible  for  the  loss  of  the  trunks  and 
their  contents.  And  in  Kansas  City,  Ft.  S. 
&  M.  R.  Co.  y.  McGahey,  it  is  further  said: 
"Some  courts  hold  that,  where  a  railroad 
company  receives  for  transportation  proper- 
ty which  it  is  not  bound  by  its  contract 
with  the  passenger  to  transport  as  personal 
^<Lggi^gei  of  which  it  has  notice,  it  must  he 
considered  to  assume,  with  reference  to  such 
property,  the  liability  of  a  common  carrier 
of  merchandise  (Hannibal  &  St.  J.  R.  Co.  v. 
Swift  and  Sloman  v.  Great  Western  R,  Co. 
8upra) ;  while  others  say  that,  if  it  receives 
the  property  under  such  circumstances  as 
baggage,  it  will  be  responsible  therefor  as  a 
common  carrier,  and  will  be  estopped  from 
denying  that  it  was  baggage.  Texas  &  P. 
R.  C6.  y.  Oapps  and  Minter  v.  Pacific  R.  Co. 
supra;  Hoeger  v.  Chicago,  M.  &  St.  P.  R-  Co. 
63  Wis.  100,  53  Am.  Rep.  271,  23  N.  W.  435: 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Conklin.  32 
Kan.  56,  3  Pac.  762 ;  Butler  v.  Hudson  River 
R.  Co.  3  E.  D.  Smith,  571;  St.  Louis  S,  W. 
R.  Co.  V.  Berry,  60  Ark.  433,  28  L.R,A.  501, 
46  Am.  St.  Rep.  212,  30  S.  W.  764.  It  seems 
to  us  the  latter  view  is  sustained  by  the 
better  reason  and  weight  of  authority.  But, 
be  that  as  it  may,  the  liability  of  the  car- 
rier for  loss  and  damage  in  transportation 
in  either  case  is  the  same." 

The  action  of  the  court  and  the  finding  of 
the  jury  were  correct  on  the  direct  appeal. 

Section  3569,  Rev.  Code  1892,  is  in  the  fol- 
lowing words :    "If  a  railroad  company  care- 
lessly or  wilfully  injure,  or  allow  to  be  in- 
jured or  lost,  any  trunk  or  baggage,  either 
by  improper  handling  or  otherwise,  it  shall 
be  liable  to  the  owner  in  a  sum  not  less 
than  double  the  amount  of  the  actual  dam- 
age."    The  court  below  refused   to  give  a 
charge  for  double  damage,  and  we  think  cor- 
rectly.   This  statute  is  a  highly  penal  stat- 
ute, and  was  clearly  meant  to  apply  only  to 
such  baggage  as  in  a  proper  sense  personal 
baggage, — ^articles  of  wearing  apparel,  etc., 
contained  in  the  usual  trunk  carried  for  per- 
sonal convenience  as  a  receptacle  for  wearinp 
apparel  and  the  like.     It  was  never  in  the 
mind  of  the  legislature  to  visit  this  penalty 
upon  the  railroad  companies  in  a  case  like 
this,  where  the  articles  are  not  in  a  proper 
legal  sense  baggage,  and  where  the  liability 
of  the  railroad  company  arises  from  the  fact 
that  it  knew  the  character  of  the  articles, 
and  consequently  that  they  were  not  strictly 
baggage,  and  yet  agreed  and  contracted  to 
transport  them  as  bagtrage;  in  other  words, 
out  of  the  estoppel  arising  against  the  rail- 
road company  in  such  case  to  deny  that  the 
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articles  were  bagnjage  and  to  be  transported 
as  such. 

The  result  is  that  the  judgment  of  the 
court  below  is  affirmed  on  appeal  and  cross- 
appeaL 
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JAMES  T.  HAYS,  Appt., 

V. 

EMILY  E.  CRETIN. 
(102  Md.  695,  62  Atl.  1028.) 

Mortgage — ^redemption  under  dower  right. 

1.  The  execution  by  a  man  of  a  second 
mortgage  upon  his  land,  in  which  his  wife 
does  not  join,  does  not  defeat  her  right  to 
redeem,  under  her  unassigned  right  of  dow- 
er, from  a  first  mortgage  in  which  she 
joined. 

Same — satisfaction  of  claims. 

2.  A  widow,  in  redeeming  from  a  first 
mortgage  on  her  deceased  husband's  prop- 
erty in  which  she  joined,  is  not  bound  to 
pay  a  second  mortgage  and  an  ooen  account 
held  by  the  purchaser  at  the  execution  sale 
against  her  husband  for  which  she  was  not 
liable. 

(January  24,  1906.) 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  for  Frederick   County  in 


plaintiff's  favor  in  a  suit  to  redeem  from  a 
mortgage  foreclosure.    Affirmed. 

The  facts  are  stated  in  the  opinion.  . 

Messrs.  Vincent  Sebold  and  William  P. 
Maulsby,  Jr.,  for  appellant. 

Messrs.  Milton  G.  Umer,  Milton  6. 
Umer,  Jr.,  and  Hammond  Umer,  for  ap- 
pellee: 

A  wife  has  a  right  to  redeem. 

Mantz  V.  Buchanan,  1  Md.  Ch.  204;  Bank 
of  Commerce  v.  Owens,  31  Md.  325,  1  Am. 
Rep.  60;  2  Jones,  Mortg.  §  1067 ;  1  Scribner, 
Dower,  pp.  459  et  seq.;  4  Kent,  Com.  162; 
3  Pom.  Eq.  Jur.  §  1220,  and  note;  note  to 
Kerse  v.  Miller,  4  Am.  &  Eng.  Dec.  in  Eq. 
461. 

The  husband  may  assign  the  quality  of 
redemption,  but  no  act  of  his  can  deprive  the 
widow  of  the  right  to  redeem,  to  which  she 
is  entitled  under  the  common  law. 

Bank  of  Commerce  v.  Owens,  supra. 

She  is  not  bound  to  pay  debts  for  which 
she  is  not  liable. 

Brown  v.  Stewart,  56  Md.  421 ;  Gelston  v. 
Thompson,  29  Md.  601 ;  Lee  v.  Stone,  5  Gill 
&  J.  22,  23  Am.  Dec.  589. 

Briscoe,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  suit  in  equity,  brought  in  the 
circuit  court  of  Frederick  county  by  the  ap- 
pellee,  the   widow  of  John   T.   Cretin,   de- 


Case  Note. — ^Widow's  right  to  redeem 
from  mortgage  because  of  her  dower  inter- 
est.— In  a  note  to  Mackenna  v.  Fidelity 
Trust  Co.  3  L.R.A.(N.S.)  1068,  the  question 
whether  a  wife's  inchoate  right  of  dower 
will  entitle  her  to  redeem,  during  her  hus- 
band's lifetime,  from  a  mortgage,  paramount 
to  her  dower  right,  is  discussed,  and  author- 
ities are  cited.  The  present  note  deals  with 
the  allied  question  whether,  after  the  death 
of  the  husband,  the  widow's  dower  rights 
are  sufficient  to  entitle  her  to  redeem  from 
a  mortgage  paramount  to  her  dower;  and  it 
may  be  said  that  the  great  weight  of  author- 
ity gives  her  such  right. 

In  McArthur  v.  Franklin,  15  Ohio  St.  485, 
it  was  held  that  a  widow  who  had  united 
with  her  husband  in  a  mortgage  whereby 
she  had  relinquished  her  right  of  dower  is 
entitled  in  equity  to  redeem,  and  the  fore- 
closure of  the  mortgage  by  a  suit  in  chan- 
cery during  the  lifetime  of  the  husband,  to 
which  the  wife  was  not  a  party,  was  not  a 
bar  to  such  riffht;  and  this  decision  was  ap- 
proved and  followed  when  the  case  again 
came  before  the  court  in  16  Ohio  St.  193. 

In  Simonton  v.  Gray,  34  Me.  50,  where 
plaintiff's  husband  had  mortgaged  lands 
during  coverture,  and  plaintiff  had.  in  the 
mortgage  deed,  released  her  dower  rights,  it 
was  held  that  after  her  husba^^d's  death 
plaintiff  had  a  right  of  dower  in  the  equity 
of  redemption,  which  entitled  her  to  re- 
deem. 

And  11  P'>«»siter  v.  Cossit,  15  N.  H.  38,  it 


was  held  that  a  widow  had  a  dower  right  in 
an  equity  of  redemption  against  all  persons 
except  the  mortgagee  and  those  claiming  un- 
der him ;  but  that  she  could  not  be  endowed 
as  against  them  except  by  payment  of  the 
mortgage. 

In  Wilkins  v.  French,  20  Me  111,  it  was 
held  that,  where  the  mortgagor  was  a  free- 
holder and  owner  of  real  estate,  and  had 
power  to  convey  subject  only  to  the  rights 
of  the  mortgagee,  the  dowress  might,  under 
an  assignment  of  dower  by  the  judge  of  pro- 
bate, enter  and  hold  the  same,  and  be  con- 
sidered as  entitled  to  redeem. 

And  in  Merselis  v.  Van  Riper,  55  N.  J.  Eq. 
618,  38  Atl.  196,  where  property  had  been 
mortgaged  by  a  husband  while  single,  it  was 
held  that  the  widow  was  entitled  to  redeem 
from  the  mortgage  for  the  protection  of  her* 
life  estate  in  the  premises,  even  though  she 
was  in  possession  of  a  specific  portion  under 
quarantine,  and  the  action  was  brought  be- 
fore dower  was  assigned  her. 

In  Gibson  v.  Crehore,  6  Pick.  146,  the  own- 
er made  a  mortgage,  and  his  wife  released 
her  dower  rights  in  the  land,  and  after  the 
death  of  the  owner  his  administrator  sold 
the  equity  of  redemption,  and  the  widow 
thereafter  offered  to  redeem,  but  the  offer 
was  refused,  and  she  then  brought  suit  to 
redeem.  The  court  hold  that  she  had  a  dow- 
er right  in  the  equity  of  redemption  and 
was  entitled  to  redeem;  and  further  that  an 
assisrument  of  dower  was  not  necessary  to 
perfect   such   right.     And    this   decision   is 
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ceased,  against  tlie  appellant,  as  assignee  of 
a  mortgage  from  Cretin  and  wife  to  Clay- 
onia  F.  Maynard  and  Fanny  Noonan,  for  an 
injunction  to  restrain  the  assignee  from  sell- 
ing the  mortgaged  real  estate  and  to  en- 
force her  equity  of  redemption  as  the  al- 
leged owner  of  a  dower  interest  in  the  land. 
The  injunction  and  the  relief  asked  by  the 
bill  were  granted*  by  the  court  below,  and 


from  a  decree  so  granting  the  relief  an  ap- 
peal has  been  taken. 

It  will  be  necessary*  for  us  to  briefly  state 
the  material  facts  disclosed  by  the  record,  in 
order  to  obtain  a  clear  and  proper  under- 
standing of  the  case.  The  bill  avers  thut 
John  T.  Cretin,  of  Frederick  county,  died  in- 
testet^  on  t^  6th  of  December,  1003.  seised 
and  poBiiessed  of  a  tract  of  land  situate  in 


closely  followed  by  Eaton  t.  Simonds,  14 
Pick.  08.  And  the  rule  as  to  the  widow's 
right  to  redeem,  laid  down  by  these  Massa- 
chusetts cases,  was  followed  by  McCabe  ▼. 
Bellows,  1  Allen,  260. 

The  same  general  rule  was  illustrated  by 
Loughran  y.  Lemmon,  10  App.  D.  C.  141,  a 
ease  which  is  not  entirely  in  point.  The 
husband  and  wife  held  an  estate  by  the  en- 
tireties,  and  united  in  a  deed  of  trust  of  the 
land,  by  which  the  right  to  occupy  and  re- 
ceive rents  and  profits  was  reserved  to  the 
husband  alone,  and  by  which  there  was  re- 
served to  the  husband  and  his  heirs  the 
right  of  redemption.  The  court  held  tnat 
such  a  deed  would  not  be  construed  as  con- 
ferring all  the  beneficial  interest  upon  the 
husband  and  piving  him  an  independent  es- 
tate, and  that  the  wife  might,  after  his 
death,  redeem  the  estate  and  take  it  entire. 

And  in  Posten  v.  Miller,  60  Wis.  404,  10 
N.  W.  640,  where  a  wife  had  joined  with 
her  husband  in  a  mortgage  and  at  his  death 
benme  his  sole  heir,  it  was  held  that  she 
had  a  right  to  bring  an  action  in  equity  to 
redeem  against  the  mortgagee  in  possession. 

The  rule  seems  to  be  followed,  also,  ir> 
Canada.  In  Carrick  v.  Smith,  34  U.  C.  Q.  B. 
380,  it  was  held  that  a  dowress  is  in  the 
same  position  as  a  tenant  for  life,  and, 
though  she  has  released  her  dower  by  join- 
ing with  her  husband  in  the  mortgage,  nev- 
ertheless she  is  entitled  to  redeem. 

In  Opdyke  v.  Bartles,  11  N.  J.  Eq.  133,  a 
mortgage  was  given  during  coverture,  in 
which  the  wile  did  not  join,  and  after  the 
death  of  her  husband  the  widow  brought 
suit  in  equity  to  redeem.  The  court  held 
that  the  bill  could  have  been  sustained  if 
the  mortgage  had  been  superior  to  her  right 
but  that  she  had  a  right  of  dower  in  the 
whole  mortgaged  premises,  and  not  in  the 
mere  equity  of  reoemption,  as  she  had  not 
joined  in  the  mortgage,  and  that  it  was  not 
•necessary  for  her  to  redeem  to  entitle  her  to 
dower;  and  that  is  the  only  ground  why  she 
had  a  right  to  redeem. 

In  Law  V.  Citizens'  Bank,  86  Minn.  411, 
80  Am.  Si.  Rep.  666,  80  N.  W.  320,  while  it 
is  mere  dicta,  the  court  said  that  one  who 
has  dower  rights  is  entitled  to  redeem.  Aii<^ 
in  Denton  ▼.  Nanny,  8  Barb.  618,  although 
this  particular  point  was  not  raised,  the 
court  said  that  a  widow  is  entitled  to  dow- 
er in  an  equity  of  redemption,  as  well  wher 
the  mortgage  was  executed  before  the  mar- 
riage as  when  it  was  executed  by  the  hus 
band  and  wife  during  coverture;  and  she  is 
entitled  to  redeem,  as  against  the  mort 
gn^ee  and  those  clainiinef  under  him,  upor 
payment  of  the  mortgage  debt. 
4L.R.A.(N.S.) 


The  rule  is  similar  as  regards  the  rights 
of  the  widow  to  redeem  from  a  purchase- 
money  mortgage.  Thus,  in  Wheeler  ▼.  Mor- 
ris, 2  Bosw.  624,  where  a  man  gave  a  pur- 
chase-price mortgage  in  which  the  wife  did 
not  join,  it  was  held  that  there  was  vested  in 
the  husband  an  equity  of  redemption  in 
which  the  wife,  if  she  survived  the  nusband, 
might  have  dower,  and  by  virtue  of  which 
she  was  entitled  to  redeem. 

So,  in  Wing  v.  Ayer,  63  Me.  138,  where  the 
wife  had  not  joined  with  the  husband  in  a 

riurchase -money  mortgage,  nor  otherwise  re- 
inquished  her  dower,  it  was  held  that  the 
widow's  estate  was  a  continuation  of  her 
husband's  estate,  and,  so  far  as  the  mort- 
gage was  concerned,  she  had  the  same  rights 
<is  would  pertain  to  him  were  he  living:  and 
one  of  those  rights  was  the  right  to  redeem. 

In  Fletcher  v.  Holmes,  32  Ind.  407,  it  was 
held  that  a  widow  did  not  have  a  right  to 
redeem  from  a  mortgage  given  for  the  pur- 
chase price  of  property,  in  which  she  did  not 
join,  and  was  not  a  proper  party  in  pro- 
eeedings  to  foreclose  the  mortgage.  But  this 
decision  was  rendered  by  a  divided  court: 
and.  the  case  havin?  come  before  the  court 
aofain  in  May  v.  Fletcher,  40  Ind.  576.  the 
former  decision  was  overruled,  and  it  was 
held  that  a  widow,  under  such  circum- 
stances, did  have  a  right  to  redeem.  And 
this  case  is  cited  with  approval,  and  fol- 
lowed, in  Barr  v.  Vanalstine,  120  Ind.  500, 
12  N.  E.  065,  where  the  facts  are  very  sim- 
ilar. 

In  McCough  V.  Sweetser,  07  Aku  361,  19 
L.R.A.  470,  12  So.  162,  where  the  wife  joined 
in  a  mortgage  with  her  husband,  and  in  pro- 
ceedings for  the  foreclosure  of  the  mortgage 
was  not  made  a  party,  she  was  allowed, 
after  the  death  of  her  husband,  to  redeem 
upon  the  payment  of  the  entire  mortgage 
debt. 

In  Walden  v.  Speigner,  87  Ala.  370,  6  So. 
^1,  it  is  held  that,  as  widows  were  not  in- 
cluded in  the  classes  of  persons  entitled, 
under  the  statute,  to  redeem,  and  as  a 
previous  decision  of  the  court  had  held  that 
only  persons  specifically  mentioned  in  the 
statute  had  sudi  right,  the  widow  could  not 
redeem;  but  in  this  case  the  widow  sought 
to  redeem,  not  because  of  her  dower  inter- 
est, but  because  the  mortgaged  property 
was  the  family  homestead  at  the  time  of  the 
mortgage,  at  the  death  of  her  husband,  and 
%t  the  time  of  sale.  It  would  seem  that  the 
^ame  reasoning  would  apply  were  she  seek- 
•ng  to  redeem  by  right  of  her  do'wer  inter- 
-^sts.  The  judsre  writing  the  opinion  stated 
'hat  he  was  dissatisfied  with  th*»  r"!^'^^.  but 
felt  bound  to  follow  the  former  decision. 
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that  county,  containing  200  acres,  more  or 
less;  that  the  appellee  is  his  widow,  and  as 
such  is  entitled  to  a  dower  estate  in  the  land ; 
that  on  May  24,  1889,  Cretin  and  his  wife 
executed  a  mortgage  of  this  farm  to  secure 
the  payment  of  two  promissory  notes,  dated 
the  24th  day  of  May,  1889,  payable  five 
years  after  date,  and  given  by  Cretin  to 
Maynard  and  Noonan,  each  for  the  sum  of 
.$2,000;  and  that  the  mortgage  was  subse- 
([uently  assigned  to  the  appellant.  The 
mortgage  debt  being  overdue,  the  appellant 
advertised  the  property  to  be  sold  at  public 
sale  on  the  13th  of  February,  1904,  to  pay 
the  mortgage  debt.  The  bill  then  avers 
that  on  the  10th  of  February,  1904,  the  ap- 
pellee, as  owner  of  the  dower  interest,  of- 
fered to  redeem  the  mortgage,  and  tendered 
the  defendant  the  sum  of  $4,300  in  legal 
tender  currency  in  payment  and  redemption 
of  the  mortgage  debt,  interest,  and  costs; 
but  the  defendant  declined  to  accept  the 
tender  and  refused  to  permit  her  to  redeem. 
The  prayer  of  the  bill,  in  addition  to  the 
prayer  for  general  relief,  is,  first,  that  the 
defendant  may  be  enjoined  and  restrained 
by  injunction  from  executing  the  power  of 
sale  contained  in  the  mortgage,  and  from 
selling  or  assigning  the  mortgage  debt,  pond- 
ing the  proceedings;  and,  second,  that  the 
appellee*8  equity  of  redemption  may  be  en- 
forced, and  the  defendant  be  required  to  ac- 
cept the  amount  of  the  mortgage  debt,  in- 
'.crest,  and  costs,  so  tendered  and  paid  into 
court,  and  that  the  appellee  may  be  subro- 
(rated  to  the  rights  of  the  mortgagee.  The 
^lefendant,  in  his  answer,  admits  the  allega- 
tions contained  in  the  first,  second,  and  third 
paragraphs  of  the  bill,  but  denies  that  the 
appellee  has  such  a  beneficial  interest  and 
estate  in  the  mortgaged  land  as  entitles  her 
to  redeem.  The  answer  avers  that  the  al- 
leged tender  and  oflfer  to  redeem  is  not  for 
the  purpose  of  protecting  any  beneficial  in- 
terest in  the  real  estate,  but  is  a  fraudulent 
sicheme  on  the  part  of  the  appellee  to  defeat 
and  destroy  tne  rights  and  interests  of  those 
who  have  a  legitimate  beneficial  interest  in 
ajid  to  the  land ;  that  the  estate  of  the  dece- 
dent is  largely  indebted  on  other  claims,  in- 
cluding a  second  mortgage,  in  which  the 
widow  did  not  join,  of  $300,  and  an  unse- 
cured balance  due  and  owing  to  the  appel- 
lant. The  answer  then  avers  that  to  grant 
the  relief  prayed  by  the  bill  would  defeat 
the  appellant's  rights  as  second  mortgagee 
and  creditor  of  the  estate,  and  would  also 
destroy  the  interests  of  the  heirs  at  law  and 
the  other  general  creditors  of  the  estate. 

It  appears,  then,  according  to  the  plead- 
ings and  the  conceded  facts  of  the  case,  tht 
principal  question  raised  for  our  considera- 
tion is  the  legal  right  of  the  appellee,  the 
widow  of  Mr.  Cretin,  to  redeem  her  interest 
4L.R.A.(N.S.). 


in  the  equity  of  redemption  from  the  first 
mortgage,  in  which  she  joined  with  her  hus- 
band. There  can  be  no  difficulty,  we  think, 
as  to  the  general  proposition  that  a  widow 
who  has  joined  in  a  mortgage  has  the  un- 
doubted right  to  redeem,  notwithstanding 
the  fact  there  has  been  no  legal  assignment 
of  the  dower.  This  proposition  is  well  set- 
tled upon  reason  and  authority,  because  of 
the  wife's  inchoate  right  of  dower  and  of  her 
interest  in  the  estate.  In  Jones  on  Mort- 
gages, vol.  2,  §  1067,  it  is  said  that  a  widow 
who  has  joined  in  a  mortgage  in  release  of 
dower  may  redeem,  for  she  is  entitled  to 
dower  as  against  every  person  except 
the  mortgagee  and  those  claiming  under 
him.  She  has  an  undoubted  right  to  redeem, 
although  she  has  released  her  dower.  And 
oven  a  wife  having  only  an  inchoate  right 
of  dower  may  redeem  land  from  a  mortgage 
in  which  she  has  joined  with  her  husband  to 
release  dower.  In  Gatewood  v.  Gatewood, 
75  Va.  413.  the  court,  after  citing  a  number 
of  authorities  to  sustain  the  position  that 
a  tenant  in  dower  may  insist  upon  the  re- 
demption of  a  mortgage,  says,  that  the 
dower  interest  of  the  wife  in  the  husband's 
estate  is  such  as  entitles  her  to  redeem 
seems  too  clear  for  controversy.  And  it  was 
also  said  that  it  may  be  laid  down  as  a 
rule  of  almost  universal  acceptance  that, 
when  there  is  a  mortgage  upon  real  estate, 
any  person  who  has  the  right  to  redeem 
such  mortgage,  and  actually  does  redeem  it. 
is  entitled  for  his  indemnity  to  be  subrogat- 
ed to  the  lien  of  the  mortgage  and  to  hold 
the  land  until  he  is  reimbursed  to  the 
amount  so  paid.  The  case  of  Davis  v. 
Wetherell,  13  Allen,  60,  90  Am.  Dec.  177, 
and  Lamb  v.  Montague,  11^  Mass.  352,  are 
express  decisions  on  this  point.  In  Mantz 
V.  Buchanan,  1  Md.  Ch.  202,  the  chancellor 
said:  "There  can  be  no  doubt  that  a  wife, 
notwithstanding  she  joins  her  husband  in 
the  mortgage,  may  nevertheless  take  her 
dower  in  the  lands  subject  to  the  mortgage, 
and  that  she  has  a  right  to  redeem,  and  may 
call  on  the  personal  representatives  of  her 
deceased  husband  to  apply  the  personal  as- 
sets to  the  extinguishment  of  the  mortgage 
debt,  so  as  to  free  her  dower  from  the  en- 
cumbrance." And  the  doctrine  enunciated 
by  the  court  in  this  case  is  approved  in 
Lynn  v.  Gephart,  27  Md.  547;  Bank  of  Com- 
merce V.  Owens,  31  Md.  327,  1  Am.  Rep.  60; 
Glenn  v.  Clark,  53  Md.  603;  McXiece  v.  Ella- 
son,  78  Md.  176,  27  Atl.  940;  Pom.  Eq.  Jur. 
1220;  2  Story,  Eq.  Jur.  f  1023. 

But  it  is  contended  earnestly  by  the  ap- 
pellant that  the  right  of  redemption  in  this 
case  should  be  denied,  because  the  husband, 
in  the  year  1896.  execut>ed  a  second  mort- 
gage to  the  appellant  for  $.300,  by  which  he 
conveyed  away  his  equity  of  redemption  in 
66 
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the  property  in  qiiostion,  and  at  the  time 
of  }iis  death  he  was  not  seised  of  such  an 
estate  as  the  wife  could  be  dowable.  The 
cases  cited  and  relied  upon  by  the  appellant 
do  not  maintain  the  proposition  assorted  by 
him.  In  Bank  of  Commerce  v.  Owens,  31  Md. 
325,  1  Am.  Rep.  60,  this  court  said :  '*But  in 
this  case  it  must  be  rememl»erod  the  hus- 
band was  seised  of  a  legal  title,  upon  which 
the  wife's  inchoate  right  of  dower  attached 
by  the  common  law.  And  can  it  be  said 
that,  pledging  this  right  to  secure  her  hus- 
band's indebtedness,  she  thereby  puts  it  jn 
his  power  or  that  of  his  creditor  to  defeat 
it  altoprether?  To  this  view  we  cannot 
yield  our  assent.  The  husband  may  assign 
the  eciuity  of  redemption,  but  no  act  of  his 
could  deprive  the  widow  of  the  right  to  re- 
deem to  which  she  is  entitled  under  the 
common  law."  Glenn  v.  Clark.  63  Md.  603. 
The  case  of  Smith  v.  Hall,  67  N.  H.  200,  30 
Atl.  409,  is  directly  in  point.  In  that  case  the 
husband  and  wife  executed  a  mortgage  on  cer- 
tain lands  to  secure  a  note  given  by  the  hus- 
band to  the  Farmington  Savings  Bank  for 
$641.78.  Subsequently  the  husband  executed 
a  second  mortgage,  in  which  tne  wife  did 
not  join,  to  secure  a  promissory  note  of 
$1,000.  It  wns  held  that  the  wife  was  enti- 
tled, on  redeeming  the  bank  mortgage,  to 
hold  the  whole  estate  until  the  defendant 
shall  repay  her  the  amount  of  the  mortgage, 
when  she  will  be  entitled  to  have  a  home- 
stead assigned ;  that  her  right  to  the  equity 
of  redemption  was  not  affected  by  the  sec- 
ond mortgage,  to  which  she  was  not  a  party. 
The  right  of  the  wife  in  the  case  at  bar  to 
redeem  the  land  from  the  first  mortgage,  in 
which  she  joined,  notwithstanding  the  mak- 
ing of  the  second  mortgage  by  her  husband, 
rests  upon  her  contingent  right  of  dower 
and  her  interest  in  the  land.  She  is  enti- 
tled to  exercise  this  right  in  order  to  protect 
her  dower  interest  and  to  prevent  a  sale  of 
the  property.  It  would  be  a  useless  right, 
indeed,  if  it  could  be  defeated  and  destroyed 
by  the  bare  making  of  a  second  mortgage  by 
the  husband  without  her  uniting  therein. 
In  Pollard  v.  Noyes,  60  N.  H.  184,  it  is  held 
that  a  sale  of  the  equity  of  redemption  Ity 
the  husband  did  not  defeat  the  wife's  home- 
stead right  in  that  equity. 

As  to  the  contentitn  that  the  appellee 
should  be  required  to  pay  the  second  mort- 
gage and  the  open  account  due  the  appellant, 
we  need  only  say  that  these  claims  are  not 
her  debts,  and  she  is  not  liable  therefor. 
l,H»wn  V.  Stewart,  56  Md.  431;  Gelston  v. 
Thompson,  29  Md.  595. 

There  can  be  no  serious  contention  as  to 
the  tender  made  by  the  appellee.  The  tender 
was  made  in  the  bill  and  the  money  was  paid 
into  court.  The  defendant,  by  his  answer, 
refused  to  accept  the  money  as  tendered, 
4L.R.A.(N.S.) 


and  denied  the  right  of  the  api>ellee  to  re- 
deem. 

It  will  be  seen,  from  what  has  been  said, 
that  we  have  disposed  of  all  the  questions 
determined  by  the  decree.  We  concur  in 
the  views  expressed  in  the  opinion  of  thi> 
court  below,  that,  '*as  to  the  interests  ai 
the  heirs  at  law,  they  are  not  parties  to  the 
present  proceeding,  and  we  do  not  see  that 
we  are  required  to  consider  their  rights  in 
the  determination  of  the  single  question  of 
the  right  of  redemption,  as  distinguished 
from  that  of  subrogation.''  As  the  view  we 
have  taken  is  decisive  of  the  case,  the  decree 
will  be  affirmed. 

Decree  affirmed,  with  costs. 


MICHIGAN  SUPRElffE  COURT. 
BYRON  HULETT  et  aL 

V. 

MARINE  SAVINGS  BANK  et  al.,  Appts. 
(—  Mich.  — ,  106  N.  W.  879.). 

Note — ^fraud. 

1.  One  induced  by  fraud  to  sign  a 
promissory  note  which  is  represented  to  be 
merely  a  part  of  a  contract  of  a  different 
nature,  which  he  intends  to  sign,  and  which 
is  so  concealed  that  its  true  character  is  not 
discovered,  is  not  liable  thereon, — at  least  to 
one  not  a  bona  fide  holder, — in  the  absence 
of  such  negligence  on  his  part  as  will  estop 
him  from  asserting  his  defense. 
Collateral  security — cancelation^bjection. 

2.  A  bank  holding  notes  as  collateral 
security  cannot  prevent  their  cancelation  for 
fraud  in  th'iir  inception  where  it  cannot 
suffer  therefrom  because  the  principal  obli- 
gation is  collectible. 

(March  5,  1906.) 


Case  Note. — Is  hoMer  of  note  as  collat- 
eral security  entitled  to  the  rights  of  a  bona 
fide  holder  when  principal  obligation  is  col- 
lectible?— Ordinarily,  tne  bona  fide  holder 
of  a  note  as  collateral  security  may  enforce 
it  without  first  resorting  to  the  original 
debtor,  the  liability  of  the  maker  thereon 
not  being  conditioned  on  the  nonpayment  of 
the  principal  debt,  but  being  primary  and 
absolute.  Delaware  County  Trust.  S.  D.  & 
Title  Ins.  Co.  v.  Haser,  199  Pa.  17,  85  Am. 
St.  Rep.  763,  48  Atl.  694;  Jones.  Pledges 
and  Collateral  Securities,  2d  ed.  §i  664. 

The  doctrine  of  the  case  in  hand,  that  the 
bona  fide  holder  of  commercial  paper  as  col- 
lateral security  will  not  be  permitted  tx)  en- 
force it  where  the  pledgeor  cannot  do  so.  and 
where  he  will  not  suffer  thereby,  while  com- 
mending itself  as  working  substantial  jus- 
tice to  the  parties  concerned,  and  obviating 
the  necessity  of  bringing  an  action  by  the 
maker  against  the  pledgeor,  curtails  the 
generally  established  right  of  the  pledge  tc 
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APPEAL  by  defendants  frc«n  a  decree  in 
equity  of  the  Circuit  Court  for  Grand 
Traverse  County  canceling  certain  promis- 
soiy  notes.     Affirmed. 

Statement  by  Grant,  J.: 

The  12  complainants  filed  this  bill  to  re- 
strain the  collection,  negotiation,  and  to  se- 
cure the  cancelation,  of  three  promissory 
notes  for  $800  each,  signed  by  them,  on  the 
ground  that  their  signatures  hod  been  ob- 
tained by  fraud,  misrepresentation,  and  with- 
out consideration;  that  they  did  not  sign 
them  knowing  that  they  were  promissory 
notes;  that  they  signed  them  on  the  repre- 
sentation by  those  who  procured  them  that 
they  were  merely  a  preliminary  contract  of 
uhich  they  formed  a  pa'*t,  and  from  Avhich 
they  had  been  separated  so  as  to  form  three 
promissory  notes.  The  active  participantH 
in  the  fraud  were  alleged  to  be  the  defend- 
ants John  and  Titus  Lyons,  D.  C.  Smith,  and 
Jlarvey  G.  Wilson.  The  Marine  Savings 
Bank  was  made  defendant  as  claiming  to  be 


I  the  holder  of  the  notes,  and  the  Bank  of 
I  Kingsley  was  made  the  defendant,  as  the 
;  custodian  thereof.  The  Marine  Savings 
Bank  claims  to  be  the  bona  fide  owner  and 
holder  of  the  notes.  Jhe  Bank  of  Kingsley 
is  the  mere  custodian,  and  has  no  interest 
in  the  matter.  Defendant  Margaret  Lyons 
was  not  made  a  party  to  the  original  bill, 
but  was  subsequently  made  a  party  as  the 
one  who  had  given  her  own  note  to  the  Ma- 
rine Savings  Bank  for  $1,400  to  which  as 
collateral  security  the  notes  in  dispute  had 
been  as8igned.  The  defendants  the  Marine 
Savings  Bank  and  Margaret  Lyons  alone 
answered  and  made  defense.  Decree  was  en- 
tered for  the  complainants  upon  pleadings 
and  proofs  taken  in  open  court.  In  Sep- 
tember, 1903,  defendant  John  Lyons,  who 
with  his  wife  then  lived  in  Marine  City, 
owned  a  stallion,  which  he  testified  had 
cost  him  about  $600,  and  which  he  had 
owned  for  about  six  months.  He  had  made 
one  attempt  to  syndicate  the  animal.  By 
"syndicating"  is  meant  the  organization  of 


resort  to  any  and  all  sources  available  for 
the  satisfaction  of  his  debt,  and  initiates  a 
considerable  innovation  in  the  law  govern- 
ing commercial  paper.  The  same  principle 
would  seem  equally  applicable  wherever  a 
bona  fide  holder  seeks  to  enforce  against  the 
maker  a  negotiable  instrument  which  would 
be  subject  to  equitable  defenses  as  agtiinst 
an  indoFHer  who  is  financially  responsible. 

Such  doctrine  is  directly  opposed  by  the 
decision  in  Tliird  Nat,  Bank  v.  Harrison,  3 
-McCrary,  316,  10  Fed.  243,  in  which  it  was 
held  that  a  bank  which  had  received  in  good 
faith  a  note  which  was  subject  to  equities  in 
favor  of  the  maker  while  in  the  hands  of 
the  payee,  as  collateral  security  for  a  de- 
mand note,  was  not  precluded  from  collect- 
ing the  note  ho  pledged,  by  the  fact  that  both 
before  and  after  suit  brought  the  pledgeor 
had  on  depowit  funds  sufficient  to  satisfy 
the  principal  debt. 

It  is  also  indirectly  contradicted  by  an 
uncon  trover  ted  line  of  deci^ion8  to  the  ef- 
fect that  a  pledgee  cannot  be  compelled  to 
resort  first  to  other  collateral  in  order  to 
save  the  rights  of  the  maker  against  the 
pledgeor. 

Thus,  it  was  held  in  Dalleniand  v.  Bank 
of  Nova  Scotia,  54  111.  App.  600,  that  the 
maker  of  a  note  held  as  collateral  cannot 
compel  the  pledgee  to  re^^ort  to  other  col- 
lateral so  as  to  make  a  riglit  of  aet-off 
against  the  payee  available:  the  court  say- 
ing that  equity  must  regard  the  intercRts 
of  creditors  as  well  as  of  debtorn,  and  •  will 
throw  no  obstacles  in  the  way  of  recovery. 

In  Prout  v.  Jx)mer,  79  111.  331,  it  was  held 
that  an  injunction  cannot  be  granted  against 
the  collection  of  accommodation  notes  held 
as  collateral  security,  on  the  ground  that 
the  pledgee  has  other  security;  and  that  the 
principle  of  equity,  that  when  a  party  has 
a  lien  or  interest  in  two  funds,  out  of  either 
of  which  his  debt  can  be  paid,  and  another 
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party  has  a  lien  or  interest  on  only  one  of 
the  funds  for  his  debt,  the  latter  has  the 
right  in  equity  to  compel  the  former  to  re- 
sort to  the  other  fund  in  the  first  instance 
for  satisfaction  whenever  it  will  not  trench 
upon  the  rights,  or  operate  to  the  prejudice, 
of  the  party  entitled  to  the  double  fund, 
is  applicable  to  sureties  only. 

And  in  Lord  v.  Ocean  Bank,  20  Pa.  384, 

59  Am.  Dec.  728,  it  is  held  that  the  posses- 
sion of  other  collateral  security  by  the 
pledgee  of  an  accommodation  note  will  not 
affect  his  right  to  recover  thereon. 

But  where  a  plougee  takes  as  collateral 
security  a  note  made  by  the  pledgeor  which- 
he  knows  to  be  indorsed  for  accommodation,, 
he  must  first  resort  to  other  collateral  bef ore- 
he  can  enforce  such  note  against  an  accom- 
modation indorser;  as  in  suoh  case  the  in- 
dorser  is  deemed  to  stand  in  the  relation  of 
surety.  Goodwin  v.  Massachusetts  Loan  &,. 
T.  Co.  162  Mass.  189,  25  N.  E.  100. 

In  Haas  v.  Bank  of  Commerce,  41  Neb.  754,, 

60  N.  W.  85,  it  is  held  that  the  maker  of  a 
note  which  has  been  obtained  by  fraud  can- 
not require  a  pledgee* first  to  exhaust  other- 
collateral;  and  that  the  doctrine  of  mar* 
shaling  securities  against  which  various- 
persons  have  claims  is  not  applicable. 

And  in  Strong  v.  Bowes,  102  Wis.  542,  78- 
X.  W.  921,  it  was  held  that  the  pledgee  of  a 
note  will  not  be  deprived  of  the  rights  of.  a; 
bona  fide  holder  by  the  fact  that  he  has  ap- 
plied other  collateral  security  taken  by  him 
to  the  payment  of  another  loan  made  after 
the  maturity  of  the  note  in  question. 

But  where  a  pledge  is  made  upon  the  ex- 
press condition  that  the  collateral  note 
siiould  not  be  sued  upon  until  the  pledgee 
has  made  every  legal  effort  to  collect  the 
principal  debt,  the  pledgeor's  solvency  is 
available  as  a  defense  to  the  maker  of  the* 
note.    Barr  v.  Kane^  32  Ind.  416^ 
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a  corporation,  issuing  stock  to  the  Individ- 
\]al  incorporators,  and  when  the  transac- 
tion is  completed  the  title  to  the  animal  is 
transferred  to  the  corporation.  Defendants 
Wilson  and  Smith,  who  up  to  that  time  were 
strangers  to  Lyons,  made  an  arrangement 
with  him  to  syndicate  the  animal  for  $2,- 
400;  and  after  payment  of  expenses  which 
were  not  to  exceed  $400,  the  money  was  to 
be  divided  between  them.  Smith  and  Wil- 
son went  to  the  township  of  Kingsley,  Grand 
Traverse  county,  and  there  undertook  to 
form  a  syndicate  of.  farmers.  The  plan  was 
to  get  12  stockholders  each  to  put  in  $200, 
and  receive  his  certificate  of  stock  for  that 
amount.  Smith  and  Wilson  prepared  the  pa- 
pers with  which  to  approadi  ttie  complain- 
ants. They  first  went  to  the  complainant 
Fenstei-macher  and  Avith  Fenstermacher  to 
<'omplainant  Hulett.  Fenstermacher  and 
Ilulett,  at  the  request  of  Smith  and  Wilson, 
went  with  them  and  introduced  them  to 
•other  complainants.  The  claim  of  the  com- 
plainants is  that  Smith  and  Wilson  rep- 
Tesented  to  them  that  the  papers  they  were 
signing  were  merely  a  contract  agreeing  to 
iget  together,  form  a  syndicate  or  corpora- 
tion, and  each  tlien  to  pay  cash  $200  or  give 
liis  note  therefor,  and  purchase  the  stallion ; 
that  no  money  obligation  was  incurred  by 
the  papers  they  signed:  and  that  they  were 
to  meet  at  a  certain  place  and  time,  inspect 
the  stallion,  and  then  complete  the  arrange- 
ment if  they  were  satisfied.  All  testified 
that  the  papers  they  signed  were  attached 
and  were  a  part  of  one  and  the  same  con- 
tract. The  complainants  signed  them  usual- 
ly in  the  field  or  on  the  highway,  ami  did 
not  have  the  papers  spread  out  before  them. 
Their  testimony  is  that  Wilson  held  the 
paper  sometimes  upon  his  knee,  and  always 
with  the  papers  so  covered  that  only  the 
«ignatures  could  be  seen.  Ft  appears  that 
four  papers  were  in  fact  signed, — one  read- 
ing as  follows:  "Milt  Henry,  No.  5180. 
(Name  of  Stallion.]  John  Lyon«  and  Har- 
vey G.  Wilson,  agree  to  sell  the  above-named 
ctallion  for  $2,400  to  ttte  other  undersigned 
eubscriber,  who.  wishing  to  improve  their 
stock,  agree  to  pay  John  Lyons,  Harvey  G. 
Wilson,  $200  for  each  share  in  said  stallion. 
Capita]  stock,  $2,400.  No.  shares.  12.  Pay- 
ment to  be  made  cash;  or  one  third  in  one 
year,  one  third  in  two  years  and  one  third 
in  three  years,  secured  by  notes,  with  inter- 
est. Ist  payment  September  14th.  1904;  2d 
payment  September  14th,  1905;  third  pay- 
ment September  14th,  1900.  Lyons  and 
Wilson."  Then  follow  the  names  of  the  com- 
plainants, each  subscribing  for  one  share. 
The  notes  attached  thereto  read  as  follows: 
^'On  September  14th,  1904,  after  date,  for 
value  received,  I  promise  to  pay  to  the  or- 
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der  of  Harvey  G.  Wilson  and  John  Lyon«, 
eight  hundred  dollars^  at  the  Bank  of  Kings- 
ley,  Michigan,  with  interest  at  six  per  cent 
payable  annually."  [Signed  by  all  the  com- 
plainants.] 

All  the  complainants  testified  that  Wilson 
and   Smith   assured   them   that   the  papers 
{panned  were  merely  a  part  of  one  contract, 
and  that  they  signed  them  without  any  idea 
that  they  were  signing    promissory    noie<i. 
About  the  time  that  Smith  and  Wilson  com- 
menced their  syndicate  operation  in  Kin(!«- 
ley  township,  the  stallion   was   shipped  to 
Kingsley  and  placed  in  the  stable  of  com- 
plainant Fenstermacher  who  kept  a  liver>'. 
and  was  put  in  a  box  stall,  under  lock  and 
key,  under  the  exclusive  control  of  Smith 
and  Wilson.    The  animal  was  in  fact  defect- 
ive, and  was  of  little  worth.    The  reprewn- 
tjitions  of  Smith  and  Wilson  as  to  the  con- 
dition and  value  of  the  stallion  were  false. 
When   Smith  and   Wilson  had   secured  the 
12   signatures,    they  telegraphed   defendant 
John  Lyons  to  come  to  Kingsley  and  com- 
plete the  arrangement.     Tliat  was  the  (hiv 
fixed  for  the  meeting  of  the  subscribers  t«> 
form  a  corporation  and  to  complete  tJie  pre 
liminary  agreement  as  they  understood  it. 
and  as  it  had  been  represented  to  them  by 
Smith  and  Wilson.     Mr.  Lyons  arrived  at 
Kingsley   about   12  noon  on   Friday.     The 
meeting  of   the   stockholders   was  to  take 
place  that  afternoon.    Wilson  had  the  note>. 
and  he  and  Lyons  hired  a  livery  and  drove 
14  miles  to  Traverse  City,  instead  of  taking 
the  cars.     Took  the  train  for  Marine  Citj. 
and  there  disposed  of  the  notes  on  the  fo) 
lowing  Monday,  in  the  manner  hereinafter 
stated.    Meanwhile,  the  subscribers  met,  Mr. 
Wilson  had  flown,  though  he  had  agreed  to 
meet  them.    The  stallion  was  then  brought 
out   from   the  stable,   and  his  defects  dis 
closed.     Mr.  Smith  who  waa  then  present, 
informed    them    that    they    had    exeouttnl 
promissory  notes;    that   Wilson  had  taken 
them  and  gone;    that  they    were    probab!> 
negotiated  before  then ;   threw  down  the  key 
to  the   stall   where  the  stallion   was  kept. 
and  departed.     On  arriving  at  Marine  City 
on   Saturday,  Lyons  and   Wilson  took  the 
notes  to  the  Marine  Savings  Bank  and  of- 
fered them  to  Mr.  Carmon^  the  cashier,  at 
a   discount.     Mr.   Gannon   refused  to  take 
them,  and  told  him  that  if  the  defendant 
Mrs.  Lyons  would  indorse  them  they  would 
cash   them.     It  was  finally  arranged  that 
Mrs.  Lyons  was  to  give  her  note  for  $1,400, 
and  these  notes  should  be  left  with  the  bank 
as  collateral.    The  entire  arrangement  was 
made  with  Mr.  Lyons,  and  for  his  benefit, 
except  he  testified  it  wba  understood  that 
when  these  notes  were  collected,  Uie  balance 
over  and  above  what  waa  due  tiie  bank  wi» 
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to  be  applied  to  an  indebtedness  of  Mrs. 
Lyons.  Mrs.  Lyons  never  had  possession  of 
the  notes.  After  Mr.  Lyons  had  consummat- 
ed the  arran^ment  at  the  bank,  Mr.  Saph. 
one  of  the  directors,  went  to  the  hotel  kept 
by  Mr.  Lyons,  secured  Mrs.  Lyons's  signa- 
ture to  the  note  for  $1,400,  paid  her  the 
cash.  She  immediately  returned  it  to  him. 
He  took  it  back  to  the  bank,  and  Mr.  Wilson 
and  Mr.  Lyons  disposed  of  it  according  to 
their  previous  arrangement.  The  complain- 
ants immediately  filed  this  bill  of  complaint. 

Mr.  John  W.  Patchin,  for  appellant 
Lyons : 

The  bona  fide  holders  in  this  case  should 
be  protected  on  the  ground  that  the  com- 
plainants have  not  shown  such  freedom  from 
negligence  on  their  part  as  they  were  in  duty 
bound  to  do. 

Soper  V.  Peck,  51  Mich.  663,  17  N.  W.  67; 
Green  v.  Wilkie,  98  Towa,  74,  36  L.R.A.  434, 
60  Am.  St.  Rep.  184,  66  N.  W.  1046:  Mc- 
Donald V.  Johnson,  46  N.  Y.  S.  R.  838,  19 
N.  Y.  Supp.  443;  Ort  v.  Fowler,  31  Kan. 
478,  47  Am.  Rep.  501,  2  Pac.  580;  Kellogg 
V.  Curtis,  65  Me.  59;  Lindley  v.  Hofman, 
22  Ind.  App.  237,  53  N.  E.'471;  Walton 
Ouano  Co.  v.  Copelan,  112  Ga.  319,  52 
L.R.A.  268,  37  S.  E.  411;  American  Gas  & 
Ventilation  Mach.  Co.  v.  Wood,  90  Me.  516, 
43  L.R.A.  485,  38  Atl.  548 ;  Hurt  v.  Ford, 
142  Mo.  283,  41  L.R.A.  823,  44  S.  W.  228. 

Mesiirs.  Avery  &  Walsh  for  appellant  Ma- 
rine Savings  Bank. 

Messrs.  Pratt  &  Davis,  for  appellees: 

If  these  complainants  signed  their  names 
on  the  express  understanding  that  they  were 
signing  a  preliminary  contract  and  not 
notes;  and  the  papers  were  so  joined  to- 
gether, or  placed  or  held  in  such  manner,  as 
to  represent  one  paper;  and  that  it  was  a 
contract  that  required  to  be  signed  in  three 
places,  and  not  a  note  or  notjs:  and  that 
the  same  was  only  preliminary*©  the  trans- 
action which  was  to  fbllow,  and  was  to  be 
canceled;  the  papers  had  since  been  sepa- 
rated, making  them  promissory  notes. — then 
it  follows  that  such  notes  are  void  even  in 
the  hands  of  a  good- faith  purchaser. 

Gibbs  V.  Linabury,  22  Mich.  479,  7  Am. 
Rep.  675;  Foster  v.  Mackinnon,  L.  R.  4  C. 
P.  704:  Whitney  v.  Snyder,  2  Lans.  477; 
Walker  v.  Ebert,  29  Wis.  194,  9  Am.  Rep. 
548;  Taylor  v.  Atchison,  54  111.  196,  5  Am. 
Rep.  118;  Wait  v.  Pomeroy,  20  Mich.  425, 
4  Am.  Rep.  395;  Anderson  v.  Walter,  34 
Mich.  113;  Soper  v.  Peck,  51  Mich.  563,  17 
N.  W.  57;  Laprad  v.  Sherwoo<I,  79  Mich. 
525,  44  N.  W.  943;  Green  v.  Wilkie,  98 
Iowa,  74,  36  L.R.A.  434,  60  Am.  St.  Rep. 
184,  66  N.  W.  1046;  Briggs  v.  Ewart,  51 
Mo.  245,  11  Am.  Rep.  445;  Detwiler  v.  Bish, 
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44  Ind.  70;  Cline  v.  Guthrie,  42  Ind.  227, 
13  Am.  Rep.  357;  Kagel  v.  Totten,  69  Md. 
447;  First  Nat.  Bank  v.  Lierman,  5  Neb. 
247 ;  De  Camp  v.  Hamma,  29  Ohio  St.  467 ; 
Porter  V.  Hardy,  10  N.  D.  551,  88  N.  W. 
458;  First  Nat.  Bank  v.  Carter,  138  Mich. 
421,  101  N.  W.  585. 

Grant,  J.,  delivered  the  opinion  of  the 
court: 

That  a  gross  fraud  was  perpetrated  upon 
the  complainants  is  fully  established  by  the 
evidence.  No  one  disputes  their  version  of 
the  representetions  made  to  them  by  Smith 
and  Wilson,  and  the  manner  in  which  their 
signatures  were  obteined.  Smith  and  Wil- 
son were  not  produced  by  the  defendants  as 
witnesses.  Their  absence  is  unaccounted  tor. 
Probably  like  all  criminal  birds  of  passage, 
they  had  flown.  Complainante  were  induced 
to  sign  written  instruments  which  were  a 
part  of  one  contract,  or  were  so  atteched  as 
to  appear  so,  but  were  afterwards  separated 
so  as  to  appear  valid  promissory  notes. 
Smith  and  Wilson  resorted  to  represente- 
tions and  devices  to  prevent  the  papers  being 
read  by  the  complainants  before  signing  and 
while  they  were  signing  arranged  to  cover 
the  written  and  printed  parts  above  so  that 
they  should  not  be  observed  by  the  sign- 
ers. It  is  not  easy  to  determine  the  myste- 
rious manner  in  which  these  signatures  were 
obteined  without  the  signers  obteining  in- 
formation of  just  what  they  were  signing. 
Criminals  of  this  sort  always  work  in  mys- 
terious ways,  and  resort  to  methods  and 
schemes  often  difficult  to  understend.  They 
are  undoubtedly  familiar  with  the  decisions 
of  the  courts  on  papers  obtained  by  fraud, 
and  practise  the  greatest  ingenuity  and 
shrewdness  to  avoid  the  decisions,  and  to 
enable  purchasers  to  say  that  they  obtained 
them  in  good  faith. 

The  scheme,  as  represented  to  the  com- 
plainants under  their  testimony,  was  rea- 
sonable. Twelve  men  were  required  to  con- 
stitute the  syndicate  or  organization.  No 
one  of  the  12  knew  anything  about  the  stal- 
lion. Only  one,  Fenstermacher,  ever  had 
seen  him.  Smith  and  Wil*<on  were 
strangers  to  them.  If  their  representations 
as  to  the  character,  quality^  and  value  of 
the  horse  were  true,  each  was  willing  to  put 
in  $200  in  the  purchase  of  the  stock  of  the 
syndicate.  If  12  such  men  were  fbund  they 
were  then  to  meet,  examine  the  horse,  and 
if  found  as  represented  they  would  then 
form  the  syndicate,  take  the  stock,  and  pur- 
chase the  horse.  The  scheme  as  found  in 
the  agreement  and  notes  is  utterly  unrea- 
sonable, and  it  is  difficult  to  conceive  that 
even  the  most  ignorant  and  unwary  would 
knowingly  make  such  an  agreement.     Per- 
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Bone  of  even  less  than  average  common  sense 
do  not  buy  property  witliout  seeing  it,  es- 
pecially from  total  strangers,  and  that  a 
piece  of  property  of  so  much  greater  value 
than  usual.  Besides,  it  is  altogether  im- 
probable that  these  men  would  have  signed 
a  note  on  which  each  was  individually  lia- 
ble for  the  whole  amount.  The  object  of 
the  conspirators  was  to  prevent  the  exami- 
nation of  the  property  and  the  instruments 
they  were  signing,  and  to  secure  the  names 
of  the  comp1aina.nt8  to  promiaeory  notes 
which  they  could  dispose  of  aa  such.  We 
arc  not  so  concernod  with  the  mysterious 
methods  by  which  this  waa  accomplished  as 
we  are  by  the  fact  that  it  was  accomplished. 
The  defense  is  good  unless  complainants 
are  estopped  to  assert  it  by  their  own  gross 
negligence.  The  law  governing  such  trans- 
actions ifl  well  settled  by  the  decisions  of 
this  and  other  courts.  The  only  difficulty 
arises  in  applying  the  law  to  the  facta  of 
the  particular  case.  The  first  case  upon  this 
subject  in  this  court  is  Gibbs  v.  Linabury, 
22  Mich.  479,  7  Am.  Rep.  G75.  wherein  the 
court  quoted  with  approval  the  English  case 
of  Foster  v.  Mackinnon,  L.  R.  4  C.  P.  704,  in 
which  it  was  said:  "The  defendant  never 
intended  to  sign  that  contract  [a  bill  of  ex- 
change] or  any  such  contract.  lie  never  in- 
tended U)  put  his  name  to  any  instrument 
that  then  was  or  thereafter  might  become  ne- 
gotiable. He  was  deceived,  not  merely  as 
to  the  legal  effect,  but  as  to  the  actual  con- 
tents of  the  instrument."  This  court  in  that 
case  where  three  papers  were  signed  said: 
"Now,  when  a  party  never  designed  to  put, 
or  cause  to  be  put,  any  sort  of  negotiable 
paper  in  circulation,  when  the  thought  of 
doing  so  never  entered  his  mind,  when  he 
has  never  bargained  to  do  so,  when  he  has 
never  consciously  been  privy  to  any  attempt 
to  set  such  paper  afloat,  how  can  it  be  said 
that  his  will  in  any  way  assented  to  the 
concoction  of  such  a  contract  so  as  to  make  I 
him  an  object  of  the  rule?"  In  Anderson  v. ; 
Walter,  34  Mich.  113,  the  defendant  signed 
two  papers  which  he  had  only  heard  read, 
ajid  neither  was  a  note.  The  court  says: 
**No  man  has  a  right  to  suppose  that  a  crime 
is  about  to  be  committed,  or  that  he  is  go- 
ing to  be  defrauded  by  having  a  paper  of 
an  entirely  different  tenor  substituted  in  the 
place  of  one  he  has  just  heard  read  and  is 
about  to  sign,  nor  that  a  negotiable  prom- 
issory note  will  be  lurking  in  the  depths  of 
an  instrument  like  those  referred  io.  And 
he  is  not  therefore  required  to  take  any 
steps  to  guard  against  such  a  contingency." 
In  Soper  v.  Peck,  61  Mich.  503,  17  N.  W. 
57,  the  court,  speaking  through  Justice 
Cooley.  said:  "It  cannot  be  disputed  that 
defendant's  evidence  tended  to  show  that  he 
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had  had  a  fraud  practised  upon  him,  and 
that  very  probably  be  bad  been  made  to 
put  his  name  to  a  note  when  he  supposed 
he  was  signing  something  different.  If  the 
jury  believed  this  he  was  entitled  to  their 
verdict,  unless  his  negligence  was  so  gross  as 
to  preclude  his  making  the  defense  as 
against  a  bona  fide  purchaser  of  the  paper/' 

It  is  true  that  there  are  some  discrepan- 
cies in  the  testinwmy  of  the  witnesses  who 
were  subjected  to  a  rigid  cross-examination. 
One  testified  that  he  read  the  papers,  but 
he  also  testified  that  the  papers  produced 
were  not  like  the  ones  that  he  signed.  The 
learned  circuit  judge  found  that  the  rep- 
resentations testified  to  by  complainants 
were  made  by  Smith  and  Wilson;  that  they 
were  deceived  thereby:  that  the  papers  were 
not  what  Smith  and  Wilson  represented 
them  to  be;  and  that  they  were  free  from 
such  negligence  as  would  bar  tlieir  defense. 
We  think  his  conclusions  in  this  respect 
were  correct.  Mr.  Lyons  was  not  a  witness 
for  the  defendants,  but  was  called  in  re- 
buttal by  the  complainants.  Smith  and  Wil- 
son were  acting  fbr  him  as  he  t^'stified,  and 
he  is  responsible  for  their  acts.  ^^rs.  Lyons 
was  the  mere  willing  stool  pigeon  for  her 
husband,  or  the  conduit  through  which  he 
and  Wilson  succeeded  in  making  the  ar- 
rangement with  the  bank.  He  testified: 
"I  arranged  with  Mr.  Carmon  [the  cashier] 
in  my  second  interview  that  he  would  let  me 
have  $1,400,  that  I  would  have  to  have  my 
wife  sign  a  note  to  that  amount,  and  to  turn 
over  these  notes  as  collateral.*'  She  is  finan- 
cially responsible.  The  bank  is  not  the  ab- 
solute owner  of  the  notes.  They  were  taken 
simply  as  collateral.  It  is  quite  probable 
that  Mr.  Lyons  and  Mr.  Wilson,  finding 
that  the  bank  would  not  purchase  the  notes 
with  their  indorsement,  and  having  been 
unable  to  dispose  of  them  at  Kingsley,  re- 
sorted to  the  scheme  of  getting  them  into 
the  hands  dl  the  bank  as  collateral,  hoping 
in  this  way  to  make  the  bank  bona  fide  hold- 
er. Mrs.  Lyons  is  not  a  bona  fide  holder. 
The  notes  were  never  assigned  to  her.  She 
never  had  them  in  her  possession  or  control. 
She  knew  of  the  alleged  sale  of  the  stallion 
to  the  farmers,  She  was  eo  inected  in  the 
livery  business  with  her  husband:  he  own- 
ing some  of  the  horses  and  she  others. 

It  is  unnecessary  to  determine  the  doubt- 
ful question  whether  the  bank  is  a  bona 
fide  holder.  Mr.  Carmon  (its  cashier)  was 
cognizant  of  several  things  which  might  be 
held  to  put  a  reasonably  prudent  man  upon 
inquiry.  But  the  bank  cannot  suffer.  Mrs. 
Lyons  is  financially  responsible,  and  the 
bank  only  holds  the  notes  as  collateral  se- 
curity. It  is  urged  that  Fenstermacher  snd 
Hulett  were  as  active  in  procuring  the  sig- 
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natures  of  the  other  complainants  as  were 
Smith  and  Wilson,  and  that  they  were  as 
j^ilty  of  fraud  practised  upon  the  others  as 
were  Smith  and  Wilson.  It  is  true  that  they 
went  around  with  Smith  and  Wilson  to  see 
other  parties;  that  Fenstermacher  took 
them  around  with  a  team  from  his  livery. 
We  find  no  evidence  that  they  participated 
in  the  false  representations,  or  that  they 
themselves  knew,  or  had  good  reason  to 
know,  that  the  representations  were  false 
and  fraudulent. 

We  think  the  decree  of  the  court  was  cor- 
rect, and  it  is  aflinned,  with  costs. 


WEST  VIRGINIA  SUPREME  COURT  OF 
APPEALS. 

WILLIAM  B.  Bl  RKHKIMER,  JR., 

V. 

NATIONAL  MUTUAL  BUILDING  &  LOAN 
ASSOCIATION  OF  NEW^  YORK,  Appt. 

(—  W.  Va.  — ,  53  S.  E.  372.) 

Building  association — suspension  of  dues. 

1.  Suspension  by  a  building  and  loan 
dissociation  of  the  payment  of  dues  on  its 
i>tock  by  its  members  for  nn  unreasonable 

Headnotes  by  Poffenbabgeb,  J. 


time,  so  as  to  work  a  material  departure 
from  its  general  plan  and  scheme  of  satis- 
fying loans  made  to  its  members  of  the  ul- 
timate value  of  their  shares  of  stock  by 
maturing  the  stock,  affords  ground  for  dis- 
solution of  the  contractual  relations  exist- 
ing between  it  and  a  member  to  whom  such 
loan  has  been  made. 
Same— dissolution — estoppel. 

2.  A  borrower  is  not  estopped  from  de- 
manding such  dissolution,  under  such  cir- 
cumstances, by  his  having  voted  for  an 
amendment  to  the  by-laws  of  the  associa-. 
tion  conferring  upon  its  directors  power  to 
suspend  payment  of  dues. 

Same — ^termination  of  contract — settlement. 

3.  When,  by  reason  of  ^ross  misman- 
agement of  a  building  and  loan  association, 
a  member,  who  has  borrowed  from  it  the 
ultimate  value  of  the  stock  subscribed  by 
him,  has  the  right  to  sever  his  relations 
with  it  and  elects  to  do  so,  he  is  to  be 
charged  with  the  amount  of  the  loan  and 
legal  interest  thereon  from  the  date  on 
which  he  received  the  money,  and  credited 
with  the  interest  and  premium  paid,  until 
the  date  on  which  his  right  to  withdraw  ac- 
crued, and  the  value  of  his  stock  as  of  said 
date,  as  nearly  as  the  same  can  be  ascer- 
tained, making  due  deductions  for  his  share 
of  the  expenses  and  losses  sustained  up  to 
that  (h\te:  and  on  the  balance  thus  found 
tQ  be  due  from  him  he  is  to  be  charged  ^Yith 
interest  and  credited  with  all  payme'nts 
thereafter    made   by   him,    whether   on    ac- 


Case  Note. — Change  of  plan  of  building 
nnd  loan  association;  effect  on  contract. — 
t^ince  the  articles  of  association  of  a  build- 
ing and  loan  association,  which  show  the 
scheme  of  the  organization  and  define  the 
obligation  of  the  association  and  the  rights 
of  members,  constitute  a  contract  (see  En- 
gelhardt  v.  Fifth  M^ard  Permanent  Dime 
Sav.  &  L.  Asso.  148  N.  Y.  281,  35  L.R.A.  289, 
42  X.  E.  710;  Agnew  v.  Macomb  Bldg.  & 
L.  Asso.  197  111.  256,  64  N.  E.  260;  Miller  v. 
Eastern  Bldg.  &  L.  Asso.  [Tcnn.  Ch.]  53  S. 
AV.  231,  and  Christie  v.  Northern  Counties 
Permanent  Ben.  Building  Soc.  L.  R.  43  Ch. 
Div.  62),  it  necessarily  follows  thatnoalter- 
atitm  in  the  plan  of  such  organization  may 
be  made  which  will  affect  the  rights  of  the 
members,  unless  they  expressly  consent 
thereto  (see  Synnott  v.  Cumberland  Bldg. 
Tx)an  Asso.  54 'C.  C.  A.  553,  117  Fed.  379), 
or  impliedly  do  so  by  becoming  members 
of  an  association  in  which  the  right  of 
amendment  is  resen-ed  (see  Bearden  v.  Peo- 
]»le's  Bldg.  Loan  &  Sav.  Asso.  (Tenn.  Ch. 
App.)  49  S.  W.  64:  Stihvell  v.  People's  Bldg. 
Loan  &  Sav.  Asso.  19  Utah.  2r>7,  57  Pac. 
14). 

Thus,  it  was  held  in  Eyre  v.  Building 
Asso.  17  Phila.  Leg.  Int.  148,  that  a  resolu- 
tion of  the  association  that  the  value  of 
all  stock  borrowed  cm  shall  be  allowed  to 
such  holders  as  wish  to  redeem,  cannot  be 
rescinded  to  the  prejudice  of  a  member  who 
had  made  application  to  withdraw,  and  had 
refrained  from  paying  his  monthly  dues  in 
4L-R.A.(N.S.) 


the  belief  that  his  application  had  been  ac- 
cepted. 

And  a  building  association  cannot,  in  vio- 
lation of  the  principle  of  mutuality  among 
its  members,  pledge  its  assets  for  payment 
of  one  class  of  stock  in  preference  to  others. 
I^i timer  v.  Equitable  Loan  &  Invest.  Co. 
81  Fed.  776. 

Where  charter  provisions  were  illegally 
abrogated  by  a  vote  of  the  stockholders 
from  which  all  borrowing  members  were  ex- 
cluded, a  borrowing  member  may  maintain 
a  bill  for  an  accounting  according  to  the 
provisions  in  force  at  the  time  he  became  a 
member.  Sullivan  v.  Jackson  Bldg.  &  L. 
Asso.  70  Miss.  94,  12  So.  690. 

And  a  stockholder  may  maintain  a  suit 
to  enjoin  the  closing  out  of  a  series  of 
shares  before  maturity  in  violation  of  the 
by-laws.  Fisher  v.  Patton,  134  Mo.  32,  33 
S.  W.  451,  34  S.  W.  1096. 

A  building  and  loan  association  cannot 
dissolve  itself  by  its  own  resolution  until 
the  expiration  of  a  period  limited  for  its  ex- 
istence in  the  articles  of  association,  unless 
all  the  stockholders  consent  to  the  disso- 
lution. Barton  v.  Enterprise  Loan  &  Bldg. 
Asso.  114  Tnd.  226,  5  Am.  St.  Rep.  608,  16 
N.  E.  4S6. 

Where  a  building  association,  by  a  change 
in  its  charter  and  by-laws  so  as  to  authorize 
it  to  cease  making  assessments  on  stcpck  of 
nonborrowing  members  and  to  change  the 
basis  of  settlement  of  all  borrowing  mem- 
bers, places  it  beyond  its  power  so  to  man- 
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count  of  dues,  interest,  or  premium ;  and,  in  j 
applying  credits  before,  on,  and  after  said 
date)  the  rule  governing  partial  payments 
is  to  be  obserTMl  and  followed.  > 

Same — premiums. 

4.  A  building  and  loan  association  con- 
tract of  loan,  stipulating  for  the  payment 
of  a  monthly  premium,  limited  to  a  certain 
number  of  payments,  is  not  violative  of  the 
provision  of  §  26  of  chapter  54  of  the  Code  j 
of   1899,  relating  to  the   premium  in  such  | 
contracts.  j 
Same — foreign  association. 

5.  Failure  of  a  foreign  building  and 
loan  association  to  comply  with  the  provi- 
sions of  S  30  of  chapter  54  of  the  Code  of 
1899  does  not  preclude  it  from  transacting 
business  in  this  state. 

Bill — answer. 

6.  An  allegation  in  a  bill,  which,  by 
reason  of  its  vagueness  and  uncertainty, 
fails  to  show  materiality  of  its  subject- 
matter,  need  not  be  answered* 

(Sanders,  J.,  dissents.) 

(March  6,  1906.) 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  Cabell  County  in 
plaintiff's  favor  in  a  suit  to  settle  plain- 
tiffs  account  with   the  defendant   associa- 
tion.    Reversed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Wyatt  &  Graham,  for  appellant: 

Members  of  a  corporation  are  boimd,  in 
matters  pertaining  to  their  rights  and  du- 
ties as  such,  by  every  by-law  lawfully 
adopted. 

Endlicfa,  Bldg.  Asso.  §  260. 

The  association  had  the  right  to  change 
its  by-laws  and  to  suspend  the  payment  of 
dues. 

Thomson  v.  Ocmulgee  Bldg.  &,  L.  Asso.  56 
Ga.  350;  Johnston  v.  Elizabeth  Bldg.  k  L. 
Asso.  104  Pa.  394. 

Afessrs.  Simms  &  Enslow  and  L.  D.  Isbell, 
for  appellee: 

Where  one  party,  by  his  acts,  renders  a 
contract  impossible  of  performance,  the  oth- 
er party  is  discharged,  and  may  sue  for  a 
settlement. 

9  Cyc.  Law  &  Proc.  p.  639;  Co.  Litt.  20 
b;  Telegraph  Despatch  &  Intell'jence  Co. 
V.  McLean,  L.  R.  8  Ch.  668. 

When  an  association  suspends  operations 
by  reason  of  its  insolvency,  a  borrowing 
member  of  such  association  is  released  from 
any  further  liability  to  carry  out  the  cove- 
nants of  his  mortgage,  and  is  entitled  to 
have  his  mortgage  released  on  paying  the 
sum  justly  due. 

Thornton  &  B.  Bldg.  k  Loan  Asso.  §  390: 
Hampstead  Bldg.  Asso.  No.  11  v.  King,  58 
Md.  279;  Blakeley  v.  El  Paso  Bldg.  &  L. 
Asso.   (Tex.  Civ.  App.)  26  S.  W.  292;  Lime 


age  its  affairs  as  to  allow  borrowing  mem- 
bers benefits  of  their  contracts  to  which 
they  are  entitled,  it  cannot  enforce  such 
contract  against  the  borrower  beyond  the 
amount  of  the  original  debt  and  interest. 
National  Bldg.  &  L.  Asso.  v.  Braden  (Tex. 
Civ.  App.)  32  S.  W.  704. 

And  where  an  association  jm'Us  its  assets 
and  retires  from  business,  rendering  impos- 
sible the  performance  of  a  contract  with  its 
borrowing  members,  and  so  destroying  its 
mutuality,  the  right  of  rescission  thereby 
accrues  to  the  borrowing  shnreholders  who 
own  unmatured  stock,  and  who  do  not  agree 
to  the  sale.  North  Texas  Bldg.  &  L.  Asso. 
V.  Hay,  23  Tex.  Civ.  App.  98,  56  S.  W.  .^SO; 
North  Texas  Sav.  &  Bldg.  Asso.  v.  Jackson 
(Tex.  Civ.  App.)  63  S.  W.  3U. 

A  borrowing  stockholder  is  unaffected  by 
the  attempt  to  transfer  the  loan  to  another 
association.  Cobe  v.  lx>van,  193  Mo.  235, 
92  S.  W.  93. 

And  even  where  the  winding  up  of  the  af- 
fairs of  an  association  long  before  the  time 
set  for  the  closing  of  its  business  is  by  com- 
mon agreement  of  all  parties,  the  contracts 
of  the  several  parties  .are  to  be  deemed 
abandoned,  since  it  is  impossible  that  they 
be  performed.  City  Loan  &  Bldg.  Asso.  v. 
Goodrich,  48  Ga.  448,  in  which  the  court 
say^:  "Each  of  these  contracts — not  only 
those  of  the  borrowers  but  also  of  the  non- 
borrowers — has  as  one  of  its  fundamental, 
essential  elements  that  it  shall  only  be  per- 
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formed  by  monthly  payments  which  are  to 
extend  over  th«  entire  period  of  the  exist- 
ence of  the  corporation  and  until  under  its 
regular  working  it  will  wind  up.  If  it  is  to 
close  now  at  an  arbitrary  period  by  agree- 
ment, these  contracts  are  necessarily  to  be 
abandoned,  and  the  parties  are  to  stand 
>vithout  any  agreed  rule  to  adjust  their  re- 
lations to  each  other." 

In  Sumter  Bldg.  &  L.  Asso.  v.  Winn.  45 
S.  C.  381,  23  S.  E.  29,  it  is  held  that  a  reso- 
lution to  divide  the  cash  assets  of  the  asso- 
ciation among  its  nonborrowing  members 
Ixvfore  the  timf  fixed  in  its  charter  for  dis- 
solution is  a  palpable  infraction  of  its  con- 
t  ract  with  its  borrowing  members,  and  that, 
by  carrying  such  resolution  into  effect,  it 
thereby  loses  its  right  to  sue  the  borrow- 
ing member  for  nonpayment  of  monthly  in- 
stalments and  interest. 

In  Waverly  Mut.  &  Permanent  Land. 
Loan,  &  Bldg.  Asso.  v.  Buck,  64  Md.  338,  1 
Atl.  561,  it  is  held  that,  where  an  associa- 
tion practically  ceases  its  business,  most  of 
which  is  transferred  to  a  newly  organized 
association  conducted  by  the  same  officers 
and  directors,  there  is  such  an  infraction  on 
the  part  of  the  association  of  the  stipula- 
tions entered  into  as  to  terminate  the  rec- 
iprocity existing  between  the  contracting 
parties,  and  release  the  borrowing  member 
from  his  peculiar  obligations,  and  change 
the  relation  existing  between  the  parties 
to  that  of  debtor  and  creditor.    The  court 
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Cify  Bldg.  Loan  &  Say.  Abso.  t.  Black,  136 
Ind.  554,  35  N.  E.  829;  Lime  City  Bldg. 
Sav.  &  Loan  Asso.  v.  Wagner,  122  Ind.  78, 
17  Am.  St.  Rep.  342,  23  N.  E.  689;  Wind- 
w>r  V.  Bandel,  40  Md.  172. 

Poffenbarger,  J.,  delivered  tlie  opinion  of 
the  court: 

On  a  bill  in  equity,  filed  by  William  M. 
Burkheimer.  Jr.,  against  the  National  Mu- 
tual Building  &  Loan  Association  of  New 
York,  for  a  settlement  and  adjudication  of 
the  amount  due  on  the  loan  made  by  said 
association  to  him,  on  the  basis  of  a  sim- 
ple, straight  loan,  by  application  to  the 
debt  of  all  sums  paid  as  dues,  interest,  and 
premiums,  under  the  rule  of  partial  pay- 
ments, on  the  theoiy  that  the  contract  be- 
tween the  plaintiff  and  said  association 
never  was  a  legal  building  and  loan,  asso- 
ciation contract,  or,  if  it  ever  was  such, 
that,  by  misconduct  on  the  part  of  the  as- 
sociation, or  departure  from  its  plan,  the 
contract  has  ceased  to  be  a  building  and 
loan  association  contract,  and  for  the  can- 
celation of  the  deed  of  trust  by  which  pay- 
ment of  the  loan  is  secured,  the  circuit  court 
of  Cabell  county  adjudged  and  decreed,  in 
conformity  witli  the  prayer  of  the  bill,  that 
there  was  due  said  association  the  sum  of 
$1.50,  which  amount,  with  interest  thereon 
from  the  date  of  the  decree,  was  decreed  in 


its  favor,  and  it  has  appealed,  claiming  » 
much  larger  amount. 

In  Thompson  v.  National  Mut.  Bldg.  &  L.. 
Asso.  67  W.  Va.  651,  50  S.  E.  756,  the  valid- 
ity of  the  contracts  of  the  appellee  was  as- 
sailed, because  of  the  provisions  of  its  by- 
laws and  form  of  contract  respecting  pay- 
ment of  the  premium,  and  an  effort  w«s> 
made  to  defeat  the  enforcement  of  its  con- 
tract^ under  the  principles  announced  by 
this  court  in  Gray  v.  Baltimore  Bldg.  & 
L.  Asso.  48  W.  Va.  164,  54  L.R.A.  217,  31 
S.  E.  533 :  Floyd  v.  National  Loan  &  Invest. 
Co.  49  W.  Va.  327,  54  L.R.A.  536,  87  Am. 
St.  Rep.  805,  38  S.  E.  653,  and  other  .similar 
ca^es.  But,  on  examination  of  the  contract, 
this  court  concluded  that,  as  the  premium 
stipulated  for  was  not  payable  indefinitely 
and  until  maturity  of  the  stock,  as  in  the 
other  contracts,  held  to  be  usurious  for  that 
reason,  but  was  limited  to  96  payments,  it 
was  sufficiently  definite  and  certain,  being  a 
fixed  premium  payable  in  instalments,  and 
therefore  was  not  violative  of  the  building 
and  loan  statute  of  this  state.  This  ground 
of  invalidity,  though  set  up  in  the  bill,  is- 
liot  relied  upon  here. 

Failure  of  the  appellant  to  record  in  the 
secretary  of  state's  office  its  articles  of  as- 
sociation and  by-laws,  as  required  by  §  30* 
of  chapter  54  of  the  Code  of  1899,  is  al- 
leged as  ground  for  holding  the  contract  in- 


says:  "it  must  be  remembered  that  few 
persons  become  members  of  building  asso- 
ciations solely  for  the  purpose  of  obtaining 
loans  of  money.  There  are  other  and  im- 
portant advantages  had  in  contemplation; 
and  the  assurance  of  obtaining  these  ad- 
vantages operates  as  the  impelling  motive 
for  contracting  the  obligations  imposed  in 
each  case.  The  primary  objects  which  in- 
duce the  formation  of  these  associations  are 
too  well  known  to  require  a  specific  enumer- 
ation. In  addition  to  the  sums  borrowed, 
those  objects  constituted  a  valuable  consid- 
eration for  a  contract  between  the  appellant 
and  appellees;  and,  if  the  former  has,  by 
its  own  action,  rendered  the  attainment  of 
those  objects  impossible,  there  has  been  such 
an  infraction  of  the  contract  existing  be- 
tween the  parties  as  renders  its  rigid  en- 
forcement inequitable." 

In  Cook  V.  Kent,  105  Mass.  254,  it  is  held 
that,  where  all  bonds,  mortgages,  assets, 
and  unredeemed  shares  of  a  building  and 
loan  association  are  sold  to  one  person,  the 
association  is  so  incapacitated  from  car- 
rying out  the  provisions  of  its  articles  that 
a  borrower  will  be  released  from  all  obli- 
gations, except  for  the  repayment  of  the 
amount  due  at  the  time  of  such  transac- 
tions on  the  mortgage  given  for  the  sum 
advanced. 

Where  a  building  and  loan  association 
ceases  active  operations  before  the  proper 
time  for  it  to  terminate,  the  right  to  de- 
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uiand  the  weekly  dues  as  such  will  cease, 
the  covenant  to  pay  them  being  regarded 
as  having  been  made  in  contemplation  of 
the  fact  that  the  association  should  con- 
tinue in  active  operation  with  the  view  to- 
etlectuating  the  objects  and  purposes  of  its 
organization,  until  its  accumulations  shall 
be  sufficient  to  enable  it  to  close  its  opera- 
tions upon  the  basis  of  a  solvent  corpora- 
tion according  to  the  law  under  which  it  was- 
created:  and  the  liability  of  a  borrowing 
member  is  limited  to  the  amount  of  the  orig- 
inal loan  with  accrued  interest,  less  all 
amounts  theretofore  paid  in.  Peter's  Bldg. 
Asso.  No.  5  V.  Jaecksch,  51  Md.  198. 

But  where  the  change  in  the  articles  of 
association  is  not  such  as  to  make  any 
change  in  the  rights  of  the  borrowinsf  mem- 
ber, he  will  not  be  released  from  his  obli- 
jjations.  See  Hekelnkaeemper  v.  German 
Bldg.  &  Sav.  Asso.  22  Kan.  549,  in  which 
it  is  held  that,  where  the  Constitution  of 
the  building  and  loan  association  oritjinally 
provided  that  the  holder  of  unpledged 
shares  might  stop  dues  at  any  time  by  giv- 
ing notice  of  withdrawal,  the  adoption, 
after  all  holders  of  unpledged  shares  had 
given  such  notice,  of  amendments  providing 
that  no  dues  be  thereafter  required  from 
unpledged  shares,  and  changing  the  manner 
of  paying  off  such  shares,  will  not  furnish 
ground  for  releasing  the  borrowing  mem- 
ber from  any  of  the  obligations  of  his  con- 
tract* 
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valid,  on  the  theory  that  the  appellant  has 
not  acquired  the  right  to  do  business  in  this 
state  as  a  building  and  loan  association.  In 
Thompson  v.  National  Mut.  Bldg.  &  L.  Asso. 
cited,  this  precise  question  was  raised,  and 
it  was  expressly  held,  on  principles  an- 
nounced in  Toledo  Tie  &  Lumber  Co.  v. 
Thomas,  33  W.  Va.  566,  25  Am.  St.  Rep. 
925,  11  S.  E.  37.  that  such  failure  did  not 
-deprive  the  corporation  of  the  right  to  do 
business  in  the  .>tate  as  a  building  and  loan 
association.  No  reason  is  jiercoived  why.  | 
in  resp«>ft  to  this  requirement,  a  building 
and  loan  association  should  l)e  regarded  as 
standing  otherwise  than  as  other  foreign 
corporations.  It  is  not  the  purpose  of  this 
statute  to  discriminate  between  foreign  cor- 
porations on  the  groimd  of  their  character 
or  the  nature  of  their  business.  It  has  no 
special  application  to  building  and  loan  as- 
sociations. It  is  a  general  statutory  reg- 
ulation, applicnble  to  all  fbreign  corpora- 
tions, not  denying  to  them  the  right  to  do 
business  in  the  state,  but  subjecting  them 
to  fines  and  penalties  for  noncompliance 
therewith. 

Another  ground  of  attack  is  failure  of  the 
association  to  comply  with  the  laws  of  the 
state  of  New  York.  Just  what  is  meant  by 
this  allegation  is  not  very  clear.  It  is  both 
general  and  uncertain.  It  rejids  as  follows: 
**The  plaintiff  now,  however,  alleges  and 
charges  that  said  association  luts  not  com- 
plied with  the  statutory  reijuirtMnents  of  the 
state  of  New  York,  so  as  to  permit  said  as- 
sociation to  ct)me  within  the  benefits  grant- 
ed by  the  statute  of  the  state  of  New  York 
to  building  and  lojin  associations,  but  that 
it  has  failed  to  pro]>erly  file  and  record  its 
articles  of  association  as  provided  by  the 
laws  of  the  sUUe  of  New  York,  which  is  a 
prerequisite  before  it  is  permitted  to  do  busi- 
ness as  such  building  and  loan  association 
in  the  state  of  West  Virginia."  It  is  not 
alleged  that  there  has  l»een  a  failure  to  file 
and  record  the  articles  of  association,  but 
only  that  they  have  not  been  properly  filed 
and  recorded.  The  bill  does  not  charge 
that  any  law  of  the  state  of  New  Y'ork  re- 
quires articles  of  association  to  be  filed  and 
recorded  as  a  preretiuisite  to  the  right  to 
do  busir.ess  as  a  building  and  loan  associa- 
tion in  the  state  of  New  York,  or  to  the 
right  of  a  New  York  building  and  loan  as- 
sociation to  transact  business  in  another 
state,  but  only  that  it  is  a  prerequisite  to 
the  right  to  do  business  as  a  building  and 
loan  association  in  the  state  of  West  Vir- 
ginia. No  statute  of  this  state,  so  far  as 
we  are  able  to  see,  denies  to  a  foreign  cor- 
poration the  right  to  do  business  here  be- 
<^use  of  failure  to  strictly  comply  with 
«very  regulation  prescribed  by  the  laws  of 
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its  own  state.  But,  if  we  had  such  a  statute, 
this  allegation  is  too  indefinite  and  uncer- 
tain. The  bill  admits  the  corporate  exist- 
ence of  the  defendants.  It  is  sued  as  such, 
and  the  only  fault  found  with  it  is  its  fail- 
ure to  file  and  have  recorded  its  articles  of 
association  in  some  office  or  place  not  speci- 
fied or  indicated.  W'here  and  how  are  they 
to  be  filed?  In  alleging  failure  to  perform 
duty,  the  bill  must  show  what  that  duty^  i«>. 
It  may  be  affirmed  as  **an  elementary  rule 
of  the  most  extensive  influence  that  the  bill 
should  state  the  right,  title,  or  claim  of  ih^- 
plaintiff  with  accuracy  and  clearness,  and 
that  it  should  in  like  manner  state  the  in- 
jury or  grievance  of  which  he  complains." 
Story,  Eq.  PI.  §  241.  If  it  alleged  that  by 
the  laws  of  the  state  of  New  Y^ork  such  ar- 
ticles of  association  are  required  to  be  file<I 
in  a  particular  office,  and  that  they  havf- 
not  been  so  filed,  then  the  court  could  look 
to  the  laws  of  that  state  as  e\idence  to 
sustain  the  allegation,  and  the  defendant 
would  be  apprised  of  what  is  relied  iijion  a^^ 
a  failure  of  duty,  working  fatal  infirmity  in 
its  organization  or  contract.  Can  it  be 
forced  by  such  a  general  allegation  to  pro- 
duce evidence  of  strict  and  full  compliance 
Avith  every  statutory  provision  of  the  laws  of 
New  York,  relating  to  corporations?  How 
can  it  know  whether  the  omitted  act  is  ma 
terial,  without  an  indication  as  to  what  it 
is?  Some  statutes  are  mandatory,  and  some 
directorv\  AVhat  is  the  character  of  the  o.ie 
which  is  said  to  have  been  violated?  How 
can  anybody  tell?  The  opposite  party  is  en- 
titled to  notice.  He  is  not  required  to  re- 
spond to  a  drag-net  allegation.  Certainty 
is  one  of  the  essentials  of  pleading.  Storv, 
Eq.  PI.  fi§  28,  240,  241 ;  W'ellsburg  &  S.  L 
R.  Co.  v.  Pan  Handle  Traction  Co.  55  W. 
Va.  18,  48  S.  E.  746,  750;  Billingsley  v. 
Menear,  44  W.  Va.  651,  30  S.  E.  61;  Vance 
Shoe  Co.  V.  Ilaught,  41  W.  Va.  275,  23  S. 
E.  653;  Zell  Guano  Co.  v.  Heatherlv,  38  W. 
Va.  400,  18  S.  E.  611;  Pyles  v.  Riverside 
Furniture  Co.  30  W'.  Va.  123,  2  S.  E.  909: 
Newberger  v.  Wells,  51  W.  Va.  624,  639.  42 
S.  E.  625.  That  quality  is  wholly  wanting 
in  so  much  of  the  bill  as  relates  to  thi:» 
matter. 

A  serious  matter  is  presented,  however, 
by  the  charge  that  the  building  and  loan 
association  has  practically  abandoned  it^ 
whole  plan  and  scheme,  by  an  indefinitt? 
suspension  of  dues,  continued  for  the  long 
period  of  nearly  seven  years,  to  wit,  from 
the  1st  day  of  June.  1898,  until  the  29th  day 
of  April,  1905,  when  its  answer  was  filed 
in  this  cause.  The  loan  was  made  in  1893, 
from  which  date  the  plaintiff  paid  dues,  in- 
terest, and  premiums  until  May  31,  1898. 
but  not  regularly  and  promptly.  On  the 
20th  day  of  April,  1898,  the  by-laws  of  the 
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ar>soi*iation  were  uiueiided,  so  aa  to  confer 
upon  the  directors  authority  to  suspend 
payment  of  dues  on  all  shares  at  any  time, 
by  a  two-thirds  vote,  for  such  period  of 
time  as  to  them  might  seem  best.  Under 
the  authority  thus  conferred,  they  did  sus- 
pend payment  of  dues  on  all  shares,  bor- 
rowed and  unborrowed,  from  the  1st  day 
of  June,  189S.  and.  so  far  as  this  record 
shows,  have  never  resumed  the  collection 
thereof.  But  they  required  the  payment  of 
interest  and  premium  on  the  loan  during 
the  period  of  suspension,  and  gave  to  the 
borrowers  the  right  to  make  such  payments, 
on  account  of  the  principal  of  their,  debts, 
.IS  they  might  wish  to  pay,  and  represented 
iliat  there  should  be  a  consequent  reduction 
in  the  interest  and  premium  to  be  collected. 
T'nder  this  arrangement,  the  plaintiff  con- 
tinued to  pay  interest  and  premiums  un- 
til the  17th  day  of  July.  1900,  and  also 
to  pay  money  in  lien  of  dues  until  the  9th 
ilay  of  June,  1900.  amounting  to  the  sum  of 
$iao.  He  having  ceased  to  make  further 
payments,  the  directors,  on  the  12th  day  of 
June,  1900,  ascertaining  the  value  of  his 
stock  to  be  $456.44,  applied  said  sum  as  a 
oredit  on  the  loan  of  $1,200.  and  claimed  a 
balance  due  the  association  on  that  date  of 
$864.49.  Being  of  the  opinion  that  by  the 
suspension  of  the  payment  of  dues  the  as- 
sociation had  forfeited  its  right  to  enforce 
the  contract  as  a  building  and  loan  associa- 
tion contract,  the  circuit  court  treated  the 
■whole  transaction  as  an  ordinary  loan,  giv- 
ing the  plaintiff  credit  on  the  debt  for  all 
•sums  paid. 

As  the  contract  was  originally  a  valid 
one,  it  is  difficult  to  see  how  a  breach  there- 
of on  the  part  of  the  building  and  loan 
association  could  make  it  void  ah  initio  or 
change  its  character.  Up  until  the  1st  day 
of  June,  1898,  the  association,  for  anything 
that  appears  in  this  record,  literally  and 
strictly  complied  with  all  the  terms  of  the 
contract.  All  payments  made  prior  to  that 
date  were  confessedly  made  under  the  con- 
tract, and  under  a  valid  contract.  The 
effect  of  a  breach  of  the  contract  or  failure 
of  duty  by  the  association  on  that  date  would 
be,  not  to  devest  rights  which  had  already 
attached,  nor  to  undo  things  which  had  been 
done  in  conformity  with  the  contract,  but 
only  to  vest  in  the  injured  party  a  right  of 
action  for  damages  or  specific  performance, 
if  he  wished  to  stand  upon  his  contract 
right,  and,  if  he  did  not,  to  demand  a  re- 
scission of  the  contract  or  a  settlement  by 
way  of  withdrawal.  These  are  elementary 
principles  of  law,  which  the  courts  cannot 
disregard,  however  harsh  their  operation 
may  be.  Relief  from  a  contract  cannot  be 
given  by  the  courts  merely  because  it  is  a 
hard  one,  or  an  improvident  one,  or  to 
4L.K.A.(N.S.) 


punish  somebody  for  wrongdoing.  Cov.rts 
of  equity  have  large  powers,  it  is  true; 
but  they  are  limited  to  the  effectuation  of 
equity  and  justice,  not  in  disregard  of  con- 
tracts or  contractual  rights,  but  upon  cer- 
tain equitable  grounds,  springing  out  of 
the  conduct  of  the  parties  or  fortuitous  cir- 
cumstances. But  in  all  such  instances,  they 
are  careful  not  to  do  injustice,  not  to  ignore 
vested  rights  and  interests,  and  never  to 
depart  from  the  letter  of  a  contract,  fur- 
ther than  is  necessary  to  the  effectuation  of 
right  and  justice,  as  they  spring  out  of 
inequitable  conduct  of  some  of  the  parties. 
Their  otHce  is  not  to  execute  vengeance  or 
punish  the  wicked. 

In  becoming  a  stockholder  in  the  associa- 
tion and  borrower  from  it,  the  plaintiff 
entered  into  contractual  relations,  not  only 
with  the  association  as  a  distinct  corporate 
entity,  but  with  all  its  other  members;  and 
these  may  have  been  nuiiu-nMis.  There  were 
ex|>enses  to  be  l>orne,  losses  to  be  sustained, 
and  profits  anticipated.  All  those  who  took 
stock,  paid  in  their  money,  and  borrowed 
money,  put  themselves  in  the  same  situation 
as  the  plaintiff,  and  have  rights  and  equi- 
ties as  meritorious  and  sacred  as  his.  He 
may  be  oiu'  of  a  tliousaml  me.i  who  stand 
in  practically  the  same  situation.  To  giv«^ 
him  back  all  the  money  he  has  paid  in  by 
way  of  credit  on  the  amount  borrowed  by 
him  would  relieve  him  from  the  burden  of 
all  tlie  expenses  of  the  association  and  from 
liability  to  contribute  to  its  losses;  and,  if 
one  after  another  of  the  stockholders  and 
borrowers  should  be  permitted  thus  to  with- 
draw, the  fund  would  be  exhausted  in  a 
sliort  time.  Five  hundred  of  the  1,000  would 
come  out  whole,  while  the  remaining  500 
would  lose  everything.  The  association  man- 
agement may  have  been  corrupt  or  ineffi- 
cient, and  the  losses  may  be  heavy  by  reason 
thereof.  But  can  a  court  of  equity  say  that, 
because  this  man  has  been  wrongfully  treat- 
ed, his  money  wasted  and  squandered  by 
inellicient  or  corrupt  directors,  he  shall  be 
permitted  to  throw  the  whole  loss  upon  his 
associates?  That  is  not  the  basis  of  settle- 
ment adopted  by  this  court  in  the  case  of 
the  insolvency  of  building  and  loan  associa- 
tions, in  consequence  of  which  a  similar 
state  of  affairs  exists.  All  are  required  to 
contribute  proportionately  to  the  loss  sus- 
tained. In  Young  v.  Improvement  Loan  & 
Bldg.  Asso.  48  \V.  Va.  512,  38  S.  E.  670, 
this  court  laid  down  the  following  rules 
applicable  to  such  a  situation:  "Upon  the 
insolvency  of  a  building  association  the  dues 
paid  on  stock  by  borrowing  members  are  not 
to  be  credited  on  the  debts  of  such  members. 
Upon  insolvency  of  a  building  as.sociation, 
in  winding  up  its  affairs  a  borrowing  mem- 
ber must  be  charged  with  his  debt  and  in- 
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terest,  and  credited  with  all  moneys  paid 
in  by  him  except  dues  on  stock.  After  pay- 
ment of  debts  he  gets  his  share  of  residue, 
in  the  final  distribution  of  what  remains 
after  payment  of  expenses  of  winding  up 
and  debts.  If  it  be  safe  to  all  interests 
and  practicable  to  ascertain  the  present 
value  of  the  stock,  the  court  may,  for  the 
present  relief  of  a  borrowing  member,  cred- 
it that  value  of  his  stock  on  his  indebted- 
ness, without  deferring  its  application  till 
the  final  wind-up." 

Whether  the  plaintiff  may  sever  the  re- 
lations existing  between  him  and  the  asso- 
ciation, otherwise  than  in  the  manner  pro- 
vided by  the  by-laws,  depends  upon  the  na- 
ture of  his  contract  and  his  conduct  in  ref- 
erence to  the  matter  of  which  he  complains, 
namely,  the  suspension.  At  the  time  of  the 
amendment  of  the  by-laws,  somebody  held 
his  proxy  and  voted  for  the  amendment. 
Assuming  that  the  holder  of  his  proxy  had 
authority  to  vote  for  an  amendment  so  ma- 
terially affecting  the  contract,  it  does  not 
follow  that  the  plaintiff  assented  to  all  the 
consequences  which  have  resulted  from  that 
amendment.  The  vesting  of  authority  in 
the  directors  to  suspend  the  payment  of 
dues,  and  the  suspension  itself,  may  have 
been  entirely  proper  and  promotive  of  the 
best  interests  of  the  association  and  all  its 
stockholders,  including  the  borrowers.  That 
the  directors  should  have  such  power  may 
be  altogether  proper  and  wise.  The  posses- 
sion of  that  \yo\\vv  hy  the  directors  is  the 
remote,  not  the  immediate  and  direct,  cause 
of  the  injury  of  which  complaint  is  made. 
The  suspension  covers  a  long  period  of  time, 
and  there  is  no  suggestion  in  the  record  of 
any  intention  or  purpose  to  resume  payment 
of  dues.  For  aught  that  appears  here,  it  is 
a  permanent  suspension,  with  a  view  to 
winding  up  and  dissolving  the  corporation. 
It  has  been  held  that  a  temporary  suspen- 
sion affords  the  borrower  no  ground  of  de- 
fense against  the  enforcement  of  the  obli- 
gation of  his  contract.  Johnston  v.  Elizabeth 
Bldg.  &  L.  Asso.  104  Pa.  398;  Thomson  v. 
Ocniulgee  Bldg.  &  L.  Asso.  66  Ga.  350.  But 
this  could  hardly  be  deemed  a  mere  tempo- 
rary suspension.  The  effect  of  it  is  to  cause 
the  borrower  to  pay  a  large  amount  of  in- 
terest not  contemplated  at  the  time  of  en- 
tering into  the  contract.  It  also  denies 
him  the  privilege  of  reducing  his  debt  in 
the  manner  contemplated,  post{)ones  for 
years  the  maturity  of  the  stock,  and  ren- 
tiers it  doubtful  as  to  whether  it  will  ever 
mature.  The  directors  in  this  instance  have 
not  only  required  the  borrowers  to  pay  in- 
terest on  the  debt,  but  the  premium  in  ad- 
dition thereto.  These  items  amoimt  to  $12 
a  month,  $72  a  year,  nearly  $.100  for  the 
period  of  nearly  seven  years.  This  is  a 
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considerable  amount  of  money  to  exact  on  a 
small  transaction  like  this  in  a  manner  not 
contemplated  at  the  inception  of  the  ood- 
tract,  and  there  is  no  suggestion  that  there 
will  be  any  cessation  of  it.  The  continuance 
of  the  business  and  the  execution  of  the 
contract  substantially,  according  to  its 
terms,  was  expected  and  relied  upon  by  the 
plaintiff  in  entering  into  it  He  supposed 
that  at  the  end  of  the  eight  years  his  stock 
would  mature  and  thereby  satisfy  the  debt. 
In  this  way  he  could,  by  small  periodical 
payments  extending  over  a  considerable  pe- 
riod of  time,  pay  what  was  to  him,  no  doubts 
a  considerable  debt,  without  greatly  bur- 
dening himself.  Twelve  years  have  passed, 
and  during  more  than  one  half  of  that  pe- 
riod there  has  been  an  abandonment  of  that 
part  of  the  contract  which  it  was  supposed 
would  largely  contribute  to  the  satisfaction 
of  the  debt  at  the  end  of  the  contemplated 
period.  This  is  material,  and  ought  to  af- 
ford ground  of  relief.  7  Thompson  on  Cor- 
poration, S  8796,  says:  '*In  return  for  the 
undertakings  of  the  borrower  in  the  trans- 
action of  loan  or  advancement  as  they  have 
been  pointed  out,  there  is  an  implied  under- 
taking on  the  part  of  the  association  that 
the  borrower  shall  have  the  advantage  of 
the  building  association  scheme  in  the  liq- 
uidation of  the  whole  of  his  indebtedness; 
i.  e.,  that  it  shall  be  by  means  of  gradoal 
payment,  and  that  he  shall  participate,  and 
have  the  opportunity  of  reducing  his  lia- 
bility by  his  participation,  in  the  profits 
of  a  continuing  business,  to  be  carried  on  to 
a  fixed  end.  Where,  through  bad  manage- 
ment, financial  misfortunes,  loss  of  member- 
ship, or  any  other  cause,  the  career  of  the 
association  is  brought  to  a  premature  close, 
the  borrower  is  c6mpellable  forthwith  to  pay 
the  balance  due  from  him  on  his  security, 
although  in  terms  only  given  for  instal- 
ments. He  is  therefore  deprived  of  some 
proportion  of  the  advantages,  the  prospect 
of  which  induced  him  to  assume  the  burden 
of  his  original  obligation.  There  remains 
nothing  to  compensate  him  for  his  liability 
to  make  up  the  premiums,  to  keep  up  stock 
payments,  to  pay  fines,  etc.  The  considera- 
tion of  the  liability  failing,  the  liability  it- 
self must,  in  a  proportionate  degree,  fail 
also." 

As  a  case  of  dissolution  or  inability  to 
carry  out  the  contract  is  not  here  fully 
disclosed,  what  has  just  been  quoted  may 
not  be  applicable  in  its  full  extent  to  this 
case;  but  it  asserts  a  principle  within  which 
the  case  falls.  There  has  been  such  a  de- 
parture from  the  plan,  and  such  an  abandon- 
ment of  some  of  its  essential  features  for 
so  long  a  time,  as  to  deprive  the  borrower  of 
a  substantial  part  of  the  original  considera- 
tion, in  consequence  of  which  he  is  entitled. 
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upon  well-settled  principles  of  law,  to  a 
«eyeraiice  of  his  relations  with  the  associa- 
tion on  some  equitable  and  just  basis. 
Though  there  may  be  no  cause  for  dissolv- 
ing the  corporation  and  winding  up  its  af- 
fairs, there  is  ample  cause  for  dissolving 
the  relations  subsisting  between  him  and  the 
corporation,  just  as  one-  partner  may,  for 
cause,  dissolve  a  copartnership  or  withdraw 
from  it,  leaving  it  subsisting  as  between  the 
other  partners,  if  they  desire  to  carry  it 
on.  In  such  case  it  may  be  that  there  is  a 
technical  dissolution,  since  the  settlement 
must  be  made  on  the  same  basis  as  in  the 
case  of  final  dissolution  and  distribution  of 
all  the  assets.  But  in  every  practical  sense 
it  may  be  a  mere  withdrawal  by  one  member 
of  the  copartnership,  and  no  reason  is  per- 
ceived why  such  withdrawal  cannot  be  eflfect- 
ed  in  a  corporation,  when  the  circumstances 
warrant  it.  Many  of  the  principles  of  co- 
partnership enter  into  the  relations  subsist^ 
ing  between  the  members  of  a  corporation. 
On  dissolution  and  settlement  the  same 
principles  apply,  except  that  ordinarily  there 
is  no  liability  for  unpaid  debts,  and  the  le- 
gal title  to  the  assets  is  not  in  the  members 
of  the  corporation  as  it  is  in  the  members 
of  a  copartnership.  A  dissolution  of  a  part- 
nership for  cause  puts  an  end  to  it,  but  its 
termination  does  not  imply  that  it  never 
had  any  existence.  VAHien  the  cause  which 
gives  right  to  a  dissolution  arises,  it  does 
not  vitiate  the  contract  from  the  beginning. 
On  settlement  it  is  treated  as  having  been 
A\  valid,  binding  obligation  from  the  be- 
ginning until  the  date  of  dissolution. 

In  the  application  of  general  principles, 
*«oine  variation  must  always  be  made  to 
jiccommotlate  them  to  the  nature  of  the  case 
jind  its  peculiar  circumstances.  This  is  not 
Si  copartnership,  nor  it  is  an  ordinary  cor- 
]K)ration.  The  borrowing  stockholder  sus- 
-tains  a  dual  relation  to  the  corporution,  and, 
through  it,  to  his  corporate  asr^ociatcn.  In 
one  aspect  he  is  a  debtor,  the  amount  due 
from  him  constituting  part  of  the  assets  of 
the  corporation  to  which  its  creditors  may 
look  for  satisfaction  of  their  demands,  and 
to  which,  after  the  satisfaction  of  the  claims 
of  creditors,  payment  of  expenses,  and  de- 
duction for  losses,  all  the  stockholders,  he 
included,  may  look  for  their  distributive 
fortions  on  dissolution  or  consummation  of 
the  enterprise.  In  another  oj^pect,  he  is  a 
stockholder,  contributing  to  the  capital  stock 
of  the  corporation,  along  with  his  corporate 
.uBSOeiates,  all  in  some  form  sharing  the  bur- 
den of  expenses  and  the  risk  of  losses  and 
•dividing  the  profits  earned.  But  a  peculiar 
feature  of  the  arrangement  is  that  each 
Arrowing  member  hopes  and  expects  that 
^is  stock,  with  the  profits  earned,  will  ulti- 
tmatelv  pay  the  debt  he  owea.  Each  bor- 
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rower  pays  an  enormously  high  rate  of  in- 
terest, but  knows  that  every  other  borrower 
is  doing  the  same  thing,  and  that  their  mon- 
ey, kept  continually  loaned  at  a  high  rate 
of  interest,  collected  weekly  or  monthly,  and 
reloaned,  and  thus  compounded,  will  produce 
large  profits  to  the  association  to  be  appor- 
tioned to  the  stockholders  as  additions  to 
the  stock  values,  thus  accelerating  and  hast- 
ening the  maturity  of  the  stock  and  conse- 
quent payment  of  the  debt.  The  statute  al- 
lows such  collection  of  interest  for  the  very 
reason  that  the  borrower  profits  by  the  ar- 
rangement. It  hastens  the  day  of  maturity 
of  the  stock,  and  comes  back  to  each  stock- 
holder in  proportion  to  the  amount  of  his 
stock.  Though  not  the  ordinary  legal  rate 
of  interest,  it  is  a  lawful  rate  which  the  law 
permits  the  members  of  building  and  loan 
associations  to  establish  among  themselves 
for  their  mutual  benefit.  i 

Upon  these  considerations,  it  might  be 
just  and  fair  to  give  the  association  the 
l>enefit  of  the  premiums  paid,  or  which 
ought  to  have  been  paid,  up  to  the  date  of 
the  sus])ension,  and  allow  the  borrower  to 
take,  as  a  credit  on  his  debt,  the  full  ac- 
tual value  of  his  stock  at  that  date.  Bat 
he  agreed  to  pay  that  premium  as  a  con- 
sideration for  the  opportunity  given  him  to 
satisfy  the  loan  by  maturing  the  stock  with- 
in the  time  contemplated.  He  did  not  agree 
to  pay,  as  premium,  60  cents  per  share  for 
such  length  of  time  as  the  association  might 
be  solvent  or  properly  conduct  its  business, 
but  for  the  whole  period  of  eight  years,  as 
consideration  for  the  satisfaction  by  the 
association  of  his  debt  at  or  near  the  end 
of  that  period  by  maturing  the  stock.  The 
premium  is  not,  in  a  legal  sense,  addition- 
al interest,  though  it  practically  amounts  to 
that.  Legally,  it  is  the  purchase  money  of 
the  right  to  take  from  the  association  as  a 
loan  the  ultimate  value  of  the  borrower's 
stock,  to  be  paid  and  satisfied  by  the  matur- 
ing of  that  stock.  When  the  association  be- 
comes insolvent,  or,  by  its  misconduct,  makes 
it  necessary  or  proper  for  the  borrower  to 
dissolve  his  relations  with  it,  the  considera- 
tion for  the  agreement  to  pay  that  premium 
fails,  and  the  borrower  may  elect  to  with- 
hold it,  and  to  claim,  as  a  credit  on  his 
debt,  such  portion  of  it  as  has  been  paid.  In 
some  jurisdictions  the  premium  is  appor- 
tioned according  to  the  time  which  has 
elapsed ;  such  part  of  the  premium  as  is  pro- 
portionate to  that  time  being  called  the 
"earne<l  premium,**  and  the  residue  the  "un- 
earned premium."  In  other  jurisdictions 
the  reasonable  view  of  a  total  failure  of 
the  consideration  for  the  premium  is  adopt- 
ed, and  the  borrower  is  allowed  credit  for 
all  the  premium  paid.  This  court,  in  Young 
y.  Building  Association,  followed  that  line 
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of  decisions  which  allows  the  borrower  credit 
for  all  the  premiums  paid.  Here,  inasmuch 
sis  the  borrower  has  shown  himself  to  be 
entitled  to  go  out  of  the  association,  not  by 
way  of  withdrawal,  in  the  manner  prescribed 
by  the  by-laws,  but  as  of  right,  as  in  the 
case  of  a  dissolution,  the  same  principle 
ought  to  be  applied. 

Endlich  on  Building  Associations,  after 
reviewing  the  decisions  in  the  different 
states,  says,  at  }  531:  'IJpon  the  basis  of 
all  the  decisions  examined,  it  may  be  safely 
laid  down  that  the  clear  weight  of  authori- 
ty rejects  the  enforcement  of  any  part  of 
the  premium.  And  in  reason  and  fairness 
this  must  be  so.  The  premium  is  not  a 
payment  in  advance.  The  contract  con- 
cerning it  is  that  it  shall  be  made  up  by 
the  borrower  in  the  association's  hands,  and 
that,  upon  his  final  settlement  with  the  as- 
Hocifttion,  when  the  work  of  both  shall  be 
accomplished  and  their  reciprocal  dutieii 
fulfilled,  it  shall  be  relinquished  to  and  ap- 
propriated by  the  association.  The  con- 
tract, therefore,  is  an  entire  one.  It  does 
not  contemplate  a  stoppage  at  any  interme- 
diate point  and  an  apportionment  of  the 
premium  accordingly.  No  part  of  it  is 
earned  until  the  whole  scheme  has  been 
carried  out.  Hence,  if  at  any  stage  the 
Hociety,  breaking  down,  fails  to  perform  its 
part  of  the  bargain,  the  promise  to  pay  it 
the  premium  loses  the  consideration  upon 
which  it  was  based,  and  ought  to  be  regard- 
ed as  wholly  abrogated.  To  attempt  to  ap- 
portion the  premium  is  simply  to  treat  it  as 
additional  interest.  To  regard  it  as  some- 
thing with  which  the  borrower  has  parted, 
as  something  which  the  society  has  earned, 
as  assets  in  its  hands  before  it  has  done 
that  which  entitles  it  to  retain  the  premium, 
is  to  misconceive  its  true  character  and  of- 
fice. It  must  be  true,  therefore,  that  the 
basis  of  the  borrower's  indebtedness  is  to 
be  taken  to  be  the  amount  of  money  actual- 
ly passing  into  his  hands  with  legal  inter- 
est thereon.  But  it  cannot  be  true  that  he 
is  to  be  allowed  as  deductions  therefrom  all 
that  he  has  paid  into  the  society.  That 
would  be  overlooking  his  duty  as  a  member 
to  contribute  to  the  losses  and  expenses  of 
the  common  enterprise.  What  he  has  paid 
as  interest  is  to  be  allowed  him  as  paid  up- 
on interest.  If  he  has  paid  interest  upon 
the  premium  bid  by  him,  he  has  overpaid 
his  interest,  and  the  excess  ought  to  go  in 
reduction  of  his  debt,  .  .  .  When  a 
building  association's  aflfairs  are  in  the 
hands  of  a  receiver,  acting  under  the  direc- 
tion and  supervision  of  a  court  of  equity, 
there  can  be  no  difficulty  in  determining, 
or  at  least  approximating,  what  its  receipts, 
profits,  and  losses  have  been,  what  its  lia- 
bilities are,  and  what  is  the  value  of  every 
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share  of  stock  presently  held  adrmnced  or 
unadvanced  in  it,  and  how  much  every  mem- 
ber must  lose  upon  every  dollar  paid  in  by 
him  upon  his  stock,  making  a  proper  allow- 
ance for  the  expenses  of  settlement.  If  that 
can  be  ascertained,  the  amount  per  share 
to  be  credited  upon  the  borrower's  indebted- 
ness— that  is,  upon  the  amount  actually  re- 
ceived by  him  originally — has  been  found, 
and  if  he  pays  the  balance,  with  interest 
(being  credited  with  past  interest  pay- 
ments), he  has  discharged  all  he  owes  the 
society  or  his  fellow  members.  If  the»e 
preliminary  calculations  can  be  made  tA 
yield  only  an  approximately  correct  result, 
a  corresponding  credit  ought  to  be  allowed 
for  the  borrower's  stock,  and  his  right  pre- 
served to  reclaim  what,  on  a  final  settle- 
ment, he  shall  appear  to  have  overpaid." 

This  law  seems  to  be  justly  and  fairly  ap- 
plicable to  the  present  case:  but  at  what 
time  ought  the  application  of  it  to  be  made? 
Since  June  1,  1898,  nothing  appears  to  have 
been  done  but  receiving  interest  and  pre- 
mium on  the  loans  and  collecting  assets. 
The  plaintiff  has  not  paid,  nor  been  permit- 
ted to  pay,  any  dues,  and  it  seems  to  be  ad- 
mitted that  none  had  been  paid  by  any  per- 
son. He  has  made  payments  correspoidini; 
in  amount  to  the  dues,  but  with  the  under- 
standing that  these  payments  were  to  he 
credited  upon  his  debt.  Hence  it  appears 
that  there  has  been  a  cessation  since  June 
1,  1898,  of  some  of  the  most  important  func- 
tions of  the  association.  What  disposition 
has  been  made  of  the  collections  does  not 
appear.  Whether  they  have  been  reloaned 
and  profits  made,  or  have  been  consumed  in 
the  payment  of  withdrawals,  nothing  in  the- 
record  indicates.  It  is  fair  to  presume  that, 
had  the  association  regained  its  normal  ani! 
healthy  condition,  this  state  of  affairs  would 
not  exist.  It  would  be  exercising  all  it* 
fuiictk>n8  and  working  towards  maturity  of 
the  stock.  Something  must  still  be  radical- 
ly, and  perhaps  incurably,  wrong.  All  this 
argues  that  such  was  the  condition  at  tlir 
date  of  the  suspension.  The  logic  of  the 
situation  and  circumstances  disclosed  by  tfae- 
record  is  that  a  process  of  liquidation  lia^« 
been  carried  on  for  all  these  years  by  the 
directors.  Hence,  the  adjustment  between 
the  plaintiff  and  defendant  ought  to  be  made 
as  of  June  1,  1898.  He  should  be  charged 
with  the  amount  of  the  loan  and  interest 
thereon  from  the  time  at  which  it  was  re- 
ceived, and  all  payments  made  by  him  a;* 
interest  and  premium  should  be  credited 
and  applied  on  the  debt  and  interest  thereon, 
according  to  the  rule  governing  partial  pay- 
ments, and  the  actual  vf^lue  of  his  stock,  as 
nearly  as  it  can  be  ascertained,  as  of  June  1, 
1898,  should  be  credited  also.  Then,  start- 
ing with  the  balance  thus  ascertained,  he- 
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abould  be  charged  with  interest  thereon,  and 
credited  with  all  payments  of  interest  and 
dues,  or  sums  paid  in  lieu  of  dues,  under 
the  rule  governing  partial  payments,  and 
required  to  pay  the  amount  remaining  due 
as  thus  ascertained,  and,  upon  the  payment 
of  said  amount,  the  association  should  be  re- 
quired to  execute  a  release  of  the  deed  of 
trust.  How  far  the  result,  so  to  be  deter- 
mined, will  differ  from  that  at  which  the 
court  below  arrived  in  treating  the  loan  as 
an  ordinary  one,  depends  largely  upon  the 
value  of  the  stock.  The  dues  paid  up  to 
June  1,  1898,  amounted  to  $388.80;  but  it 
seems  that  several  payments  were  omitted, 
in  consequence  of  which  the  value  of  the 
stock  at  that  date  would  probably  be  con- 
siderably less  than  that  of  other  shares,  the 
dues  on  which  were  kept  promptly  paid. 
The  incompleteness  of  the  record  respecting 
the  status  and  value  of  the  stock  at  the  time 
aforesaid  may  render  it  necessary  to  con- 
duct tn  inquiry  in  respect  thereto.  It  may 
also  appear,  upon  full  investigation  and  dis- 
closure of  all  the  facts,  that  credit  for  the 
full  book  value  of  the  stock  on  that  date 
would  not  be  equitable  and  just.  Therefore 
the  matter  of  what  should  be  credited  as  the 
value  of  the  stock  at  the  time  aforesaid  will 
be  left  open  for  determination  by  the  circuit 
court  upon  ascertainment  of  the  necessary 
facts. 

For  the  reasons  above  given,  the  decree 
complained  of  will  be  reversed,  and  the 
cause  remanded  for  further  proceeding.n,  in 
accordance  with  the  views  herein  expressed 
and  the  principles  and  rules  governing 
courts  of  equity. 

Sanders,  J.,  dissenting: 

The  decree  of  the  circuit  court  is  based 
upon  the  theory  that  at  the  time  the  de- 
fendant became  a  member  of  the  association, 
and  at  the  time  the  loan  was  made  to  him, 
certain  by-laws  of  the  association  were  in 
force,  providing  that  monthly  dues  should 
be  collected  from  all  members  and  stock- 
holders of  the  association,  and  that  some- 
time thereafter  the  by-laws  were  changed, 
so  as  to  permit  the  directors  to  indefinitely 
suspend  the  payment  of  such  dues,  which 
they  did,  in  pursuance  thereto,  thereby 
changing  the  contract  entered  into  between 
the  plaintiff  and  the  association,  and  defeat- 
ing the  entire  purpose  and  object  thereof, 
and  destroying  its  features  as  a  building 
and  loan  association;  and  that,  this  being 
done,  the  loan  made  should  be  treated  as  a 
simple  loan,  bearing  the  legal  rat«  of  inter- 
est. This  conclusion  of  the  circuit  court, 
I  think,  is  eminently  correct,  and  I  would 
affirm  the  decree. 

The  conclusion  reached  by  the  court  in  its 
majority  opinion  and  that  reached  by  the 
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circuit  court  differ  only  in  respect  to  the 
basis  of  settlement;  it  being  held  here  that 
the  indefinite  suspension  of  di*-^  amounted 
practically  to  a  dissolution  of  the  associa- 
tion, and  that  the  settlement  should  be 
governed  by  the  principles  announced  in 
tilt;  case  uf  Young  v.  lmpv'.nenient  Loan  & 
Bldg.  Asso.  48  W.  Va.  512,  38  S.  E.  670. 
It  does  not  appear  from  the  record  that  the 
association,  at  the  time  of  the  suspension 
of  the  payment  of  dues,  was  insolvent,  or 
that  it  is  now  insolvent,  or  has  been  dis- 
solved; nor  is  there  any  such  claim,  but, 
so  far  as  the  record  shows,  it  is  perfectly 
solvent  and  continuing.  Therefore  it  is  im- 
proper to  hold  that  the  settlement  made 
with  the  plaintiff  should  be  upon  the  theory 
that  the  association  is  not  a  going  concern. 
So  far  as  we  know,  this  plaintiff  is  the 
only  member  complaining  of  such  "suspen- 
sion, and  the  only  one  who  seeks  a  settle- 
ment and  desires  to  withdraw.  This  being 
so,  the  question  arises.  Must  he  be  required 
to  fulfil  the  contract  on  his  part  by  paying 
dues  upon  his  stock  until  the  time  of  such 
suspension?  The  association,  by  the  indefi- 
nite suspension  of  dues,  has  entirely  changed 
the  contract  of  the  plaintiff,  by  necessarily 
extending  the  maturity  of  his  stock  to  a 
time  far  beyond  that  at  which  it  would  have 
matured,  if  the  contract  had  been  carried 
out  as  entered  into,  and  had  been  continued 
upon  the  plan  and  scheme  of  a  building  and 
loan  association.  This  being  so,  the  plain- 
tiff should  only  be  required  to  repay  to  the 
association  the  amount  of  the  loan,  with  6 
per  cent  interest,  giving  him  credit  upon  the 
plan  of  partial  payments  for  all  payments 
he  has  made.  It  is  said  that  he  should  be 
required  to  pay  dues  up  to  the  time  of  the 
suspension,  because  to  hold  otherwise  would 
be  a  hardship  on  the  other  stockholders  and 
members  of  the  association.  W>»y  \3  Viid 
so?  He  repays  to  thf>  itAii\A:tntion  the  sum 
of  money  wbirli  it  advanced  to  him,  as  a 
loan,  wim  ^  per  cent  interest.  It  is  in  no 
worse  condition.  The  money  that  it  ad- 
vanced has  been  repaid,  with  its  legal  in- 
terest. When  the  plaintiff  entered  into  his 
contract,  the  by-laws  of  the  association  en- 
tered into  and  formed  a  part  of  it,  and  these 
provided  for  the  payment  of  dues,  premium, 
and  interest  in  monthly  instalments  until 
the  maturity  of  the  stock,  but  premium  not 
to  exceed  eight  years.  By  this  plan  there 
was  a  chance  that  the  association,  if  its  af- 
fairs were  honestly  administered,  would  ma- 
ture its  stock  within  this  term  from  the 
earnings  of  the  company.  This  the  suspen- 
sion of  dues  effectually  prevents.  The  as- 
sociation disabled  itself  to  perform  its  con- 
tract. It  does  not  appear  from  the  record 
but  that  the  other  stockholders  have  as- 
sented to  and  acquiesced  in  the  change.    The 
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fklalntiff  cannot  be  bound  by  their  aoquies- 
cence,  nor  is  he  required  to  contribute  to 
the  support  of  the  association  the  dues  paid 
by  him  to  the  time  of  the  change,  on  the  as- 
sumption that  to  hold  otherwise  would  be  a 
hardship  on  the  other,  and,  so  far  as  we 
know,  assenting  stockholders.  The  consid- 
eration for  his  contract  has  failed  abso- 
lutely, and  he  has  the  right  to  treat  it  as 
abrogated,  which  he  has  done.  This  being 
so,  nothing  more  should  be  required  of  him 
than  the  interest  on  the  money  received; 
but  that,  together  with  the  principal,  he 
should  pay. 


KANSAS  SUPREME  COURT. 

ATCHISON,  TOPEKA,  &  SANTA  FE  RAII^ 
WAY  COMPANY,  PlfT.  in  Err., 

V. 

P.  D.  8CHRIVER. 

(—  Kan.  — ,  84  Pac.  119.) 

Carrier— shipper's  order. 

1.  It  is  the  duty  of  a  railway  company 
vhich  has  received  from  the  owner  for  car- 
riage a  quantity  of  goods  consigned  to  ship- 
per's order  to  deliver  in  accordance  with 
Auch   order,  and  only   in   accordance   with 

Headnotes  by  Bubcu,  J. 


such  order;  and  a  failure  or  refusal,  with- 
out lawful  excuse,  so  to  deliver,  will  render 
the  carrier  liable  in  conversion  for  the  value 
of  the  goods. 
Same— order  for  diTcrsion. 

2.  An  order  from  the  shipper  of  goods 
consigned  to  shipper's  order,  duly  accepted 
by  the  carrier  and  noted  on  the  original  bill 
of  lading  by  its  agent,  directing  a  diversion 
of  the  goods  from  one  destination  to  an- 
other, is  equivalent  to  a  demand  for  de- 
livery. 

Same — deliTery  to  person  to  be  notified. 

3.  The  fact  that  a  person  to  be  notified 
of  the  arrival  of  goods  consigned  to  ship- 
per's order  takes  them  from  the  carriers 
possession  without  its  knowledge  or  con- 
sent, and  detains  them  in  his  own  ware- 
house, will  afford  no  justification  for  the 
carrier's  failure  to  comply  with  an  order 
from  the  shipper  diverting  the  consignment. 
Flour  sacks— furnished  for  filling — ^title  to. 

4.  The  general  rule  that  an  accession 
falls  to  the  principal  applies  to  sacks  sup- 
plied by  a  dealer  in  flour  to  a  manufacturer, 
to  be  used  in  the  production  of  sacks  nt 
flour  for  the  market;  and  the  claim  of  a 
dealer  to  the  sacks  of  a  car  load  of  sacks  of 
flour  which  a  carrier  has  received  from  the 
manufacturer  for  transportation  according 
to  the  shipper's  order  will  not  justify  the 
carrier  in  withholding  delivery  according  to 
such  order. 

Carrier — representationa     of     notify     con- 
signee. 

5.  The  fact  that  such  a  claimant  rcpre- 


Case  Note. — Liability  of  carrier  for  prop- 
erty removed  by,  or  delivered  to,  one  whom 
it  was  directed  to  notify. — It  is  well  settled 
that  a  direction  in  a  bill  of  lading  or  ship- 
ping receipt,  to  notify  a  certain  person  of 
the  arrival  of  goods  which  are  consigned  to 
the  order  of  the  consignor  or  of  a  third  per- 
son, does  not  justify  the  carrier  in  deliv- 
ering the  goods  to  the  person  whom  it  is  di- 
rected to  notify,  without  the  production  of 
the  bill  or  shipping  receipt  properly  in- 
dorsed; and,  if  the  carrier  does  deliver  the 
goods  to  him  under  such  circumstances,  it 
is  liable  for  the  value  thereof  to  the  holder 
of  the  bill  or  shipping  receipt.  Northern 
Pennsylvania  H.  Co.  v.  Commercial  Nat. 
Bank,  123  U.  S.  727,  31  L.  ed.  287,  8  Sup. 
Ot.  Rep.  266;  Southern  R.  Co.  v.  Atlanta 
Nat.  Bank,  56  L.R.A.  646,  60  C.  C.  A.  558, 
112  Fed.  861;  Arkansas  S.  R.  Co.  v.  German 
Nat.  Bank  (Ark.)  92  S.  W.  522;  Illinois  C. 
K.  Co.  V.  Southern  Bank.  41  III.  App.  287; 
Libbv  v.  Ingalls,  124  Mass.  503;  Union  Stock 
Yards  Co.  v.  Westcott,  47  Xch.  300,  66  N. 
\V.  419;  Bank  of  Commerce  v.  Bissell,  72  N. 
Y.  615;  Wright  v.  Northern  C.  R.  Co.  8 
Phila.  19. 

In  Witt  v.  East  Tennessee  &.  W.  N.  C.  R. 
Co.  99  Tenn.  442,  41  S.  W.  1064,  however, 
a  carrier  which  delivered  the  goods  to  the 
person  whom  it  was  directed  to  notify,  and 
wlio  was  the  purchaser  and  ultimate  con- 
siofnee,  without  the  production  of  the 
bill  of  lading  by  him.  was  exoneratc<l 
4L.R.A.<N.S.) 


from  liability  to  the  shfppers,  to  whose 
order  the  goods  were  consigned,  it  ap- 
pearing that  the  bill  of  lading  was  at 
tached  to  a  draft  drawn  upon  such  person 
and  sent  through  a  bank  for  collection,  and 
that  he  did  in  fact  pay  the  amount  of  the 
draft  to  the  bank,  in  part  before  and  in 
part  after  the  delivery  of  the  goods  to  him, 
although  the  bank  subsequently  became  in- 
solvent and  failed  to  remit  the  proceeds. 

But  in  General  Electric  Co.  v.  Southern 
R.  Co.  72  S.  G  251,  61  S.  E.  695,  the  court 
affirmed  the  action  of  the  trial  court  in 
striking  from  the  answer  of  a  carrier,  in  an 
action  by  the  consignor  for  the  value  of 
goods  shipped  under  a  bill  of  lading  to  the 
order  of  the  consignor,  but  delivered  by  the 
carrier  to  the  person  whom  it  was  directed 
to  notify  without  the  production  of  the  bill 
by  him,  a  clause  which  alleged,  in  effect,  that 
the  goods  were  shipped  to  such  person  on  a 
conditional  sale,  and  that  the  consignor  in- 
tended that  they  should  be  delivered  upon 
the  payment  of  a  draft  for  a  portion  of  the 
purchase  price,  which  was  sent  through  a 
bank  for  collection,  and  that  the  defendant 
at  the  time  of  delivering  the  goods,  received 
the  amount  of  such  draft,  which  it  thereb? 
tendered  to  the  plaintiff.  The  court  said  hi 
support  of  its  ruling  that  it  was  the  duty  of 
the  carrier  to  await  the  production  of  the 
bill  of  lading  and  let  the  indorsement 
thereon  govern  the  delivery  of  the  shipment 
The  judgment  rendered  in  this  case  for  the 
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lien  Is  to  the  carrier  that  he  expects  to  bo 
able  to  arrive  at  an  understanding  with  the 
shipper  within  a  few  days  will  not  justify 
it  m  withholding  delivery  according  to  the 
shipper's  order. 
Same— conversion — defense  of  suits. 

6.  After  a  shipper  of  goods  consigned 
to  shipper's  order  has  elected  to  treat  the 
property  as  converted  on  account  of  the 
carrier's  wrongful  neglect  or  refusal  to  de- 
liver according  to  his  order,  and  has  noti- 
fied the  carrier  of  such  election,  he  is  no 
longer  under  obligation  to  defend  suits  re- 
lating to  the  property,  or  to  aid  the  carrier 
in  disposing  of  it. 

(January  6.  1906.) 

pRROR  to  the  District  Court  for  Marion 
X^  County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
for  the  alleged  conversion  of  property  in  de- 
fendant's possesBion  for  transportation.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  R.  Smith,  0.  J.  Wood,  and  Al- 
fred A.  Scott,  for  plaintiff  in  error: 

The  defendant  performed  its  whole  duty 
in  the  premises. 

Where  the  original  taking  was  lawful, 
and  the  detention  only  is  illegal,  a  demand 
and  refusal  to  deliver  must  be  shown. 

Adams  Exp.  .Co.  v.  McConnell,  27  Kan. 
238;     Rubin   v.   Wells   Fargo   Exp.   Co.   85 


N.  Y.  Supp.  1108;  Wamsley  v.  Atlas  S.  S. 
Co.  168  N.  Y.  53a,  85  Am.  St  Rep.  699,  61 
N.  £.  896. 

Where  goods  in  transit  are  taken  from  the 
possession  of  a  common  carrier  by  valid 
legal  process,  it  is  a  good  defense  to  any 
action  which  may  be  brought  against  it  for 
failure  to  deliver  the  same  according  to 
contract. 

5  Am.  &  Eng.  Enc.  Law,  p.  236;  Hutchin- 
son, Carr.  }  396;  Landa  v.  Hoick,  129 
Mo.  663,  50  Am.  St.  Rep.  459,  31  S.  W.  900; 
McVeagh  v.  Atchison,  T.  &  S.  F.  R.  Co.  3 
N.  M.  327,  5  Pac.  457 ;  Merz  v.  Chicago  & 
N.  W.  R.  Co.  86  Minn.  33,  90  N.  W.  7; 
Savannah,  G.  &  N.  A.  R.  Co.  v.  Wilcox,  48 
Ga.  432. 

Messrs.  Kellogg  &  Madden,  for  defendant 
in  error: 

It  is  the  carrier's  duty  to  deliver  accord- 
ing to  the  terms  of  his  expressed  or  im- 
plied contract. 

2  Am.  k  Eng.  Enc.  Law,  p.  884. 

The  question  of  negligence  in  the  per- 
formance of  this  duty  is  immaterial,  for 
his  warranty  as  insurer  is  broken  by  non- 
delivery. 

Hall  V.  Boston  &  W.  R.  Corp.  14  Allen, 
439,  92  Am.  Dec.  783;  Forbes  v.  Boston 
&  L.  R.  Co.  133  Mass.  154;  Ncwcomb  v. 
Boston  &  L.  R.  Corp.  1 15  Mass.  233 ;  Finn  v. 
Western  R,  Corp.  102  Mass.  283;    McEwen 


full  value  of  the  goods  was  accordingly  af- 
firmed. 

In  Raleigh  &  G.  K.  Co.  v.  I^we,  101  Ga. 
320,  28  S.  E.  867,  the  carrier,  without  the 
production  of  the  bill  of  lading,  delivered  the 
goods  to  a  firm  for  whom  it  had  reason  to 
believe  they  were  ultimately  intended,  tak- 
ing from  such  firm  nn  indemnifying  check 
ngainst  loss  by  reason  of  the  unauthorized 
delivery.  Subsequently  the  bill  of  lading, 
indorsed  to  such  firm  and  attached  to  a 
draft,  was  stolen  from  the  bank  which  held 
the  paper  for  collection  by  a  person  whom 
the  carrier  was  directed  by  the  bill  of  lading 
to  notify.  The  firm  to  which  the  goods  had 
been  delivered  procured  the  stolen  bill  of 
lading  from  such  person  by  paying  him  for 
the  goods,  believing  he  was  the  rightful 
owner,  and  exhibited  the  bill  to  the  carrier, 
and  the  carrier,  supposing  the  transaction 
was  ended,  surrendered  the  indemnifying 
check.  It  was  held  that,  even  if  the  bank 
was  guilty  of  negligence  in  losing  possession 
of  the  bill  of  ladinrf,  it  was  not  a  matter  of 
which  the  carrier  had  any  legal  right  to 
complain;  and  that,  upon  the  bank's  reim- 
bursing the  consignor  for  the  loss  of  the 
goods,  an  action  in  the  latter's  name  for  the 
bank's  use  was  maintainable  against  the 
carrier. 

In  Wright  &  C.  Wire  Cloth  Co.  v.  War- 
ren, 177  Mass.  283,  58  N.  E.  1082,  the  plain- 
tiff took  a  bill  of  lading  from  a  railroad 
company,  by  which  the  goods  were  oon- 
4L.R,A.(N.S.)  67 


signed  to  the  "order  of"  plaintiff,  care  of  a 
certain  steamship  company  (the  defendant), 
with  directions  to  notify  a  certain  firfn 
therein  named.  The  railroad  company  left 
the  goods  in  the  sheds  on  the  defendant's 
wharf,  delivering  to  it  a  freight  bill  in  the 
same  form  as  the  bill  of  lading,  whereupon 
the  defendant,  without  the  production  of 
the  bill  of  lading,  delivered  to  the  firm  a 
permit  addressed  to  its  receiving  clerk,  di- 
recting him  to  receive  the  goods  from  the 
firm,  under  which  permit  the  firm  removed 
the  goods  from  the  wharf  to  the  defendant's 
vessel,  and  received  in  lieu  of  the  permit  a 
receipt  signed  by  defendant's  receiving  clerk 
acknowledging  the  receipt  of  the  goods  for 
shipment  upon  the  vessel.  It  was  held  that 
the  direction  in  the  bill  of  lading  with  ref- 
erence to  notifying  the  firm  did  not  author- 
ize the  defendant  to  treat  the  firm  as  the 
consignee;  and  that,  as  its  acts  amounted 
to  a  delivery  to  the  firm,  it  was  liable  to  the 
plaintiff  as  for  a  conversion,  notwithstand- 
ing that  it  acted  in  good  faith,  and  with 
reasonable  grounds,  by  reason  of  certain  cor- 
respondence of  which  the  plaintiff,  however, 
had  no  knowledge,  to  believe  that  the  goods 
were  a  part  of  a  consignment  to  the  firm  to 
be  shipped  on  the  defendant's  vessel. 

In  Sehopp  Fruit  Co.  v.  Missouri  P.  R.  Co. 
115  Mo.  App.  352,  91  S.  W.  402,  a  carrier 
having  received  180  barrels  of  apples  con- 
signed to  the  shipper  under  a  bill  of.  lading 
directing  it  to  notify  a  third  person  and  al> 
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V.  JeffereonTille,  M.  &  I.  R.  Oo.  33  Ind.  368, 
5  Am.  Rep.  216;  Houston  &  T.  C.  R.  Co. 
▼.  Adams,  49  Tex.  748,  30  Am.  Rep.  116; 
Libby  ▼.  Ingalls,  124  Mass.  603. 

Fraud,  imposition,  or  mistake  to  which 
the  carrier  is  subjected  will  not  excuse  a 
misdelivery. 

2  Am.  &  Eng.  Enc  Law,  p.  888;  Price  v. 
Oswego  &  S.  R.  Co.  50  N.  Y.  213,  10  Am. 
Rep.  476;  Viner  ▼.  New  York,  A.  G.  &  W. 
S.  S.  Co.  60  N.  Y.  23;  American  Merchants' 
Union  Exp.  Co.  v.  Milk,  73  111.  224;  Ed- 
munds V.  Merchants'  Despatch  Transp.  Co. 
135  Mass.  283. 

Misdelivery  foy  the  carrier  is  held  to 
amount  to  a  conversion  of  the  property. 

2  Am.  &  Eng.  Enc.  Law,  p.  800;  Bowlin  t. 
Nye,  10  Cush.  416;  Newhall  v.  Central  P. 
R.  Co.  61  Cal.  345,  21  Am.  Rep.  713;  Fur- 
man  v.  Union  P.  R.  Co.  106  N.  Y.  679,  13 
N.  E.  587;  Pennsylvania  R,  Co.  v.  Stem, 
119  Pa.  24,  4  Am.  St.  Rep.  626,  12  Atl.  750; 
Wolfe  v.  Missouri  P.  R.  Co.  97  Mo.  473,  3 
L.R.A.  539,  10  Am.  St.  Rep.  331,  11  S.  W. 
49;  Louisville  A  N.  R.  Co.  v.  Hartwell,  99 
Ky.  436,  36  S.  W.  183,  38  S.  W.  1041. 

There  could  be  no  delivery  except  in  ac- 
cordance with  the  bill  of  lading. 

Dows  V.  National  Exch.  Bank,  91  U.  S. 
618,  23  L.  ed.  214 ;  Stollenwerck  v.  Thacher, 
116  Mass.  224. 

The  owner  nuty  direct  a  change  in  place 
of  delivery. 

Michigan  S.  &  N.  I.  R.  Co.  v.  Day,  20 
ni.  375,  71  Am.  Dec.  278;  Strahorn  v.  Union 
Stock  Yard  &  Transit  Co.  43  111.  424,  92 
Am.  Dec.  142;  Melbourne  v.  Louisville  & 
N.  R.  Co.  88  Ala.  443,  6  So.  762. 

Burch,  J.,  delivered  the  opinion  of  the 
court : 

On  September  22,  1903,  the  plaintiff  de- 
livered to  the  defendant  at  Florence  a  car 
load  of  flour  for  shipment,  consigned  to 
"shipper's  order,  notify  D.  B.  Kirk  &  Co., 
Kansas  City,  Mo."     On  the  following  day 


the  plaintiff  drew  on  Kirk  &  Company  for 
the  price  of  the  flour,  attaching  the  bill  of 
lading  to  the  draft.  On  September  25th  the 
draft  was  dishonored  on  account  of  a 
claimed  defect  in  the  quality  of  the  flour. 
The  plaintiff  then  recalled  the  draft  and  bill 
of  lading,  took  the  bill  of  lading  to  the  de- 
fendant's agent  at  Florence,  and  ordered  Die 
flour  diverted  to  Nashville,  Tennessee.  On 
October  2d  the  bill  of  lading  was  changed 
according  to  direction,  and  the  order  of 
diversion  was  duly  transmitted  to  the  com- 
pany's agent  at  Kansas  City.  On  Octob(>r 
5th,  when  the  defendant  attempted  to  com- 
ply with  the  order  of  diversion,  it  found 
the  flour  in  the  possession  of  Kirk  ft  Com- 
pany. It  seems  that  the  employees  of  Kirk 
ft  Company  had  discovered  the  car  on  a 
side  track  leading  to  the  flam's  warehouse, 
and  had  taken  possession  of  it  and  unload- 
ed it  without  the  knowledge  of  their  su- 
periors and  without  the  knowledge  of  the 
defendant.  In  consequence  of  this  fact,  the 
defendant  was  unable  to  comply  with  iU 
contract  to  transport  to  Nashville.  The 
defendant,  through  its  agent  at  Florence, 
then  conferred  with  the  plaintiff,  and,  after 
explaining  the  situation,  gave  the  plaintiff^ 
the  impression  that  the  Kirk  ft  Company 
draft  would  be  taken  up  if  it  were  returned 
to  Kansas  City.  The  agent  further  said 
there  would  be  a  speedy  adjustment  of  the 
claim,  he  thought ;  that  officials  were  coming 
to  Florence  for  that  purpose,  and  suggested 
that  the  plaintiff  return  the  draft  and  bill 
of  lading  to  Kansas  City  for  collection. 
The  plaintiff  consented  to  do  as  the  agent 
advised,  but  stated  to  him  at  the  time  that 
it  would  hold  the  defendant  responsible  for 
the  flour.  Afterward  the  defendant  regained! 
possession  of  the  flour,  but  did  not  forward 
it  according  to  the  shipper's  order.  Kirk  t 
Company,  having  furnished  the  sacks  in 
which  the  flour  was  contained,  claimed  title 
to  them,  and  also  claimed  they  expected  to 
come  to  an  understanding  with  the  plaintiif 
within  a  few  days.     The  second  draft  wa^ 


low  inspection,  placed  the  car  containing  the 
apples  on  a  switch  track  in  the  rear  of  such 
person's  warehouse,  and  permitted  an  inspec- 
tion by  him.  The  latter,  without  having 
paid  the  draft  drawn  by  the  shipper  upon 
nim,  or  received  the  bill  of  lading  attached 
thereto,  and  without  the  knowledge  of  the 
carrier,  removed  4  barrels  of  apples  from 
the  car,  but  subsequently  returned  them.  It 
was  held  that  such  facts  were  insufficient  to 
show  a  delivery  by  the  carrier  which  would 
render  it  liable  as  for  a  conversion. 

In  Sloan  v.  Carolina  C.  R.  Co.  126  N.  C. 
487,  36  S.  E.  21,  where  a  carrier  received  a 
shipment  of  cotton  under  a  bill  of  lading 
"to  order,  notify  S.  B.  Tanner,  treasurer" 
(referring  to  the  treasurer  of  cotton  mills 
for  whom  the  shipper  had  purchased  the 
4L.R.A.(N.8.) 


cotton),  it  was  sought  to  hold  the  carrier 
liable  for  permitting  an  inspection  of  the 
cotton  by  the  mills,  as  a  result  of  which  the 
mills  refused  to  receive  the  cotton  or  accept 
a  draft  drawn  against  the  same.  It  was 
urged  by  plaintiff  that  the  form  of  the  bill 
of  lading  was  notice  that  the  plaintiff  re- 
tained ownership  until  the  production  of 
the  bill  of  lading  by  the  treasurer  of  the 
mills.  The  court  said  that  the  point  might 
be  well  taken  if  the  action  were  for  wrong- 
ful delivery  to  the  cotton  mills,  but  that  the 
request  "to  notify"  certainly  conferred  upon 
the  cotton  mills  as  full  right  to  inspect  the 
cotton  as  if  it  had  been  the  consignee;  and 
that,  consequently,  the  carrier  could  not  be 
held  responsible  for  permitting  such  inspec- 
tion. 


1006. 


ATCHISON,  T.,  &  S.  F.  R.  00.  v.  SCHRIVER. 


1059 


not  paid,  and  on  October  10th  Kirk  &  Com- 
pany commenced  an  action  of  replevin 
against  the  defendant  for  the  sacks,  which 
action  resulted,  on  October  27th,  in  a  judg- 
ment for  the  defendant.  On  October  20th 
Kirk  &  Company  garnished  the  flour  in  the 
defendant's  possession,  and  a  portion  of  it 
was  afterward  sold  to  satisfy  orders  made 
in  the  case.  The  plaintiff  was  duly  notified 
by  the  defendant  of  the  pendency  of  both  the 
Ilirk  &  Company  suits,  but  declined  to  ap- 
pear or  defend.  After  a  request  upon  the 
plaintiff  for  instructions,  the  remainder  of 
the  flour  was  disposed  of  by  the  defer  dant 
under  the  statutes  of  the  state  of  Missouri, 
nnd  the  net  proceeds  held  for  the  plaintiff's 
:  '^.  After  a  demand  upon  the  defendant 
for  the  full  value  of  the  car  of  flour,  the 
plaintiff  brought  suit,  and  obtained  a  verdict 
and  judgment.  In  answer  to  special  ques- 
tions the  jury  found  the  material  facts  of 
the  controversy.  The  plaintiff  furnished 
the  only  evidence  relating  to  the  drawing  of 
the  second  draft.  From  that  evidence  the 
jury  found  the  draft  was  made  under  the 
advice  of  the  defendant.  The  statement  to 
defendant's  agent  that  the  plaintiff  would 
hold  it  responsible  for  the  flour  occurred  in 
the  same  conversation,  and  was  not  denied. 
Hence  the  finding  fairly  may  be  construed  to 
exclude,  as  the  evidence  and  general  verdict 
clearly  do,  the  notion  that  the  plaintiff 
waived  any  of  its  rights,  or  in  any  manner 
released  the  defendant  from  liability,  by 
making  and  sending  forward  the  second 
draft  with  the  bill  of  lading  attached. 

With  the  record  in  the  condition  noted, 
the  case  may  be  determined  upon  the  broad 
ground  marked  out  by  counsel  for  defend- 
ant, viz.:  Did  the  defendant  do  its  whole 
duty,  and  was  the  plaintiff's  loss  the  result 
of  its  own  laches?  The  defendant's  contract 
was  to  deliver  according  to  the  shipper's 
order,  and,  when  it  allowed  Kirk  &  Com- 
pany to  obtain  possession  of  the  flour  with- 
out presentation  of  the  bill  of  lading,  it 
was  guilty  of  a  misdelivery.  The  request 
for  a  diversion  of  the  consignment  from 
Kansas  City  to  Nashville  was  a  demand  for 
the  property — an  order  from  the  shipper — 
with  which  it  was  the  defendant's  duty  to 
comply.  That  it  could  not  do  so  was  the 
result  of  its  own  wrongful  act.  Except  for 
the  inexcusable  loss  of  possession,  it  might 
hnvp  Hivrrted  the  car  immediately  upon 
receiving  instructions  to  that  effect;  and  all 
subsequent  complications  were  the  result 
of  that  original  fault.  The  fact  that  the 
bags,  when  furnished  to  the  plaintiff,  be- 
longed to  Kirk  &  Company,  gave  the  latter 
no  right  to  the  possession  of  them,  much 
less  the  right  to  detain  the  entire  consign- 
ment of  flour.  The  bags  were  voluntarily 
turned  over  to  the  plaintiff  to  be  filled  with 
4L.R.A.(N.S.) 


flour.  In  a  certain  sense  the  process  ot 
manufacturing  flour  for  market  is  not  entire- 
ly complete  until  the  flour  is  incased  in  sacks. 
At  least  the  product  is  not  merchantable 
until  that  or  its  equivalent  is  done,  since, 
the  commodity  cannot  be  handled  in  bulk. 
When  once  a  bag  has  been  filled  with  flour, 
the  two  cannot  be  separated  without  loss; 
and  it  is  not  contemplated  that  they  shall 
be  separated  except  as  the  flour  is  finally 
consumed.  For  all  practical  commercial 
and  legal  purposes,  the  bag  and  its  contents 
become  inseverable.  They  are  no  longer 
independently  identified  as  so  many  pounds 
of  flour  and  a  bag,  but  they  become  united 
in  a  single  entity,  a  sack  of  flour.  The 
flour,  however,  is  the  principal  thing.  The 
sack  is  but  a  minor  accessory  to  the  flour, 
and,  in  comparison  with  it,  is  of  an  almost 
negligible  value.  Therefore,  under  ordinary 
circumstances  and  in  the  absence  of  an  ex- 
press agreement  to  the  contrary,  a  party 
supplying  sacks  will  be  held  to  consent  that 
his  subsidiary  and  relatively  unimportant 
contribution  to  the  flnal  product  shall  be- 
come an  accession  to  the  contribution  of 
the  manufacturer.  If  by  accident,  inad- 
vertence, mistake,  or  other  conduct  not  in- 
volving fraud,  a  sack  be  improperly  filled, 
the  result  is  the  same  as  if  it  were  lost  or 
destroyed.  The  remedy  is  not  by  replevin, 
but  through  an  action  for  damages,  since  the 
law,  as  a  means  of  justice,  will  not  jeopard- 
ize the  overwhelming  mass  and  value  of  the 
article  for  that  which  is  insignificant  and 
incidental.  Merritt  v.  Johnson,  7  Johns. 
473,  5  Am.  Dec.  289;  Wetherbee  v.  Green, 
22  Mich.  311,  320,  7  Am.  Rep.  653:  Puloifer 
V.  Page,  32  Me.  404,  54  Am.  Dec.  582; 
Amott  V.  Kansas  P.  R.  Co.  19  Kan.  95, 
From  this  it  follows  that  the  claim  of  Kirk 
&  Company  to  the  sacks  furnished  no  justi- 
fication for  the  defendant's  failure  to  obey 
the  order  of  diversion. 

The  defendant  having  suffered  itself  to  be 
deprived  of  the  property,  and  having  ofTered 
an  impotent  excuse  for  not  complying  with 
the  demand  lawfully  made  upon  it,  the 
plaintiff  had  the  right  to  treat  the  property 
as  converted.  6  Cyc.  Law  &  Proc.  p.  472. 
This  it  did  on  October  0th,  and  so  notified 
the  defendant.  Although  the  defendant  re- 
gained possession  of  the  flour,  it  neither  of- 
fered to  perform  the  contract  of  carriage, 
nor  to  return  the  property.  It  merely  noti- 
fied the  plaintiff  to  defend  certain  suits. 
These  suits  having  been  commenced  after 
the  plaintiff  had  elected  to  hold  the  de- 
fendant responsible  in  damages,  and  had  so 
advised  the  defendant,  they  did  not  concern 
the  plaintiff,  and  it  was  not  guilty  of  laches* 
in  ignoring  them.  "Where  a  common  car- 
rier fails  and  refuses  to  deliver  to  the  con. 
signee  property  shipped  over   its   line,  the 
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consignee  has  a  right  to  elect  to  claim  dam- 
ages for  the  value  of  the  property,  and  to 
waive  all  title  to  it;  and,  after  the  carrier 
has  been  notified  of  such  election,  the  prop- 
erty belongs  to  it,  and  is  not  subject  to  at- 
tachment in  its  hands  as  being  the  property 
of  the  consignee."  Hamilton  v.  Chicago, 
M.  &  St.  P.  R.  Co.  103  Iowa,  325,  72  N. 
W.  536.  For  like  reasons,  the  plaintiflf  was 
not  obliged  to  direct  the  disposition  to  be 
made  of  the  remnant  of  the  property  in  the 
defendant's  custody  after  the  execution  sale, 
and  the  conclusion  upon  the  whole  matter 
must  be  that  the  defendant  was  guilty  of  a 
breach  of  duty,  while  the  plaintiff  was  free 
from  fault. 

A  carrier  is  not  warranted  in  refusing  a 
rightful  claim  to  property  because  one 
whose  title  is  shown  to  be  invalid  by  its 
mere  description  represents  that  he  expects 
to  be  able  to  arrive  at  an  understanding 
with  the  owner  within  a  few  days.  There- 
fore the  first  instruction  asked  by  the  de- 
fendant was  properly  refused.  The  fourth 
instruction  asked  was  incorrect,  for  reasons 
already  set  forth;  and,  in  view  of  the  facts 
found,  and  concerning  which  there  is  no 
oontroversv,  the  instructions  which  were 
given  and  which  are  now  assailed  could 
scarcely  be  prejudicial,  even  if  it  be  con- 
ceded they  are  erroneous. 

The  judgment  of  the  District  Court  ii  af- 
firmed. 

All  the  Justices  concur. 


IOWA  SXTPREME  COURT. 
J.  H.  COWNIE  GLOVE  COMPANY 

V. 

MERCHANTS'  DISPATCH  TRANSPORTA- 
TION  COMPANY,  Appt. 

(—  Iowa,  — ,  106  N.  W.  749.) 

Carrier — ^means  of  transportation: 

1.  The  ownership  of  the  means  of  trans- 
portation is  not  necessary  to  constitute  one 
a  common  carrier. 

Carrier — ^importation  in  bond — Pliability. 

2.  A  carrier  who  fails  to  comply  with 
its  undertaking  to  transport  goods  from  a 
foreign  country  and  deliver  them  in  bond  at 
an  inland  port  of  entry,  clearing  them  at 
the  port  of  first  arrival,  by  failure  to  pro- 


cure such  dearanoe,  is  liable  for  injury  to 
the  goods  while  detained  at  such  port,  not 
arising  from  inherent  quality  of,  or  defect 
in,  the  goods,  the  act  of  God,  of  the  owner, 
or  of  the  public  enemy. 

(April  4,  1906.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Polk  County  in 
plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  injuries  to  a  package  of 
merchandise  while  in  defendant's  possession 
for  transportation.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Carr,  Hewitt,  Parker,  &  Wright, 
for  appellant: 

The  bill  of  lading  is  controlling,  and  doe^ 
not  require  defendant  to  file  papers  in  New 
York,  or  pay  the  duty  there. 

Burgher  v.  Chicago,  R.  I.  &  P.  R.  Co.  105 
Iowa,  335,  75  N.  W.  192. 

Messrs.  Parrish  &  Dowell,  for  appellee: 

The  ownership  of  railroads  and  steam- 
ships is  not  essential  to  constitute  a  com- 
mon carrier. 

Ray,  Negligence  of  Imposed  Duties,  pp.  6. 
7;  Lawson,  Contracts  of  Carr.  |  233: 
Merchants'  Despatch  Transp.  Co.  v.  Bloch 
Bros.  86  Tenn.  392,  6  Am.  St.  Rep.  847,  6 
S.  W.  881. 

The  common  carrier  is  an  absolute  insur- 
er, except  for  loss  occasioned  by  ( 1 )  the  act 
of  God;  (2)  the  public  enemy;  (3)  the  act 
of  the  owner;  (4)  an  inherent  quality  or 
defect  in  the  goods  shipped. 

Hart  V.  Chicago  &  N.  W.  R.  Co.  60  Iowa, 
486,  20  N.  W.  597:  Kinnick  Bros.  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  69  Iowa,  665,  29  N. 
W.  772;  McCune  v.  Burlington,  C.  R-  A 
N.  R.  Co.  52  Iowa,  600,  3  N.  W.  615;  St 
Clair  V.  Chicago,  B.  &  Q.  R.  Co.  SO  Iowa. 
304,  45  N.  W.  570;  Chapin  v.  Chicago,  M. 
&  St  P.  R.  Co.  79  Iowa,  582,  44  N.  W.  820: 
Ray,  Negligence  of  Imposed  Duties,  $f 
2,  10. 

The  carrier  is  liable  for  damage  arising 
even  from  an  inherent  quality  or  defect  in 
the  goods  shipped,  if  the  damage  could  have 
been  avoided  by  reasonable  care;  and  the 
burden  is  upon  defendant  to  establish  the 
defense. 

Betts  V.  Chicago,  R.  I.  &  P.  R.  Co.  92 
Iowa,  343,  26  L.R.A.  248,  54  Am.  St  Rep. 
668,  60  N.  W.  623;  Beard  v.  Illinois  C.  R 


Case  Note. — ^Liability  for  failure  to  for- 
ward bonded  merchandise. — The  above  case 
presents  a  unique  question,  and  one  which 
does  not  seem  to  have  been  adjudicated  be- 
fore, as  no  case  just  like  it  can  be  found. 
The  following,  however,  are  somewhat  anal- 
ogous : 

In  Farmers'  Loan  &  T.  Co.  v.  Northern 
4L.R.A.(N.S.) 


P.  R.  Co.  57  C.  C.  A.  533,  120  Fed.  873.  a  rail- 
road company  contracted  to  ship  a  quantity 
of  lead  from  New  York  city  to  Japan  via 
Tacoma,  Washington,  and  expressly  agreed 
that  the  same  should  go  forward  by  a  ship 
scheduled  to  sail  from  the  latter  port  on  a 
day  certain.  This  ship  belonged  to  a  steam- 
ship company  which,  by  a  traffic  agreement 
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Co.  79  Iowa,  518,  7  L.R.A.  280,  18  Am.  St 
Rep.  381,  44  N.  W.  800. 

A  carrier  cannot  abrogate  or  alter  an 
oral  contract  for  shipment  by  a  subsequent 
delivery  of  a  bill  of  lading. 

Merchants'  Despatch  Transp.  Co.  v. 
Furtfamann,  149  111.  66,  41  Am.  St.  Rep. 
265,  36  N.  E.  624;  Ray,  Negligence  of  Im- 
posed Duties,  Freight  Carr.  p.  134;  Stoner 
V.  Chicago  G.  W.  R.  Co.  109  Iowa,  551,  80 
N.  W.  569. 

Sherwin,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  is  an  importer  of  gloves, 
and  in  March,  1901,  it  entered  into  an  oral 
contract  with  the  defendant,  by  which  the 
defendant  undertook  to  transport  a  case  of 


gloves  from  the  city  of  Erlangen,  Germany, 
to  Des  Moines,  Iowa,  and  deliver  the  same 
to  the  plaintiff  in  bond.  For  the  purpose  of 
carrying  out  the  contract  and  to  enable  the 
defendant  to  direct  and  control  the  ship- 
ment, the  plaintiff  executed  and  delivered 
to  the  defendant  a  writing  as  follows: 
"Jacob  Wiessner,  Erlangen,  Germany. 
Hereafter,  and  until  further  orders,  please 
forward  all  of  our  goods  in  accordance  with 
instructions  you  will  receive  from  the 
Merchants'  Dispatch  Transportation  Co.,  or 
their  representative."  Following  the  sig- 
nature of  the  plaintid  to  this  order,  the  fol- 
lowing also  appears:  'Tlease  follow  in- 
structions relative  to  forwarding  goods 
covered  by  above  order  in  accordance  with 
our   letter   of   this   date,   and   note — upper 


with  the  railroad  company,  was  bound  to 
supply  vessels  according  to  the  exigencies 
of  the  latter  company's  traffic.  The  ship- 
ment was  made  under  the  contract,  and  was 
delivered  at  the  port  aforesaid  to  the  steam- 
ship company,  and  was  loaded  on  the  ship 
specified.  In  the  meantime  the  railroad 
company's  agent  had  received  payment  for 
tlie  freight  from  the  shipper,  and  had  de- 
livered to  the  latter's  clerk  a  bill  of  lading 
in  the  usual  printed  form,  but  upon  which 
were  stamped  the  words,  "Subject  to  de- 
lay." The  clerk  received  it  without  any  ob- 
jection to  its  terms,  and  it  was  not  read  or 
examined  by  him  or  any  officer  of  the  ship- 
per. On  the  day  of  sailing  a  deputy  col- 
lector of  customs  refused  to  clear  the  vessel 
while  the  lead  was  aboard,  claiming  that  it 
was  contraband  of  war,  and  wired  for  in- 
structions to  the  collector  who  was  sta- 
tioned at  another  port.  The  lead  was  un- 
loaded and  the  ship  sailed  without  it.  On 
the  next  day  the  collector,  by  wire,  in- 
structed the  deputy  to  permit  the  shipment, 
and  it  went  forward  by  a  later  vessel,  but, 
in  consequence  of  the  delay,  the  purchaser 
refused  to  accept  it,  and  the  shipper  was 
obliged  to  sell  it  at  a  loss.  The  railroad 
company  nmde  no  attempt  to  prevent  the 
unloading  of  the  lead  for  the  short  time 
necessary  to  obtain  instructions  from  the 
collector  of  customs,  nor  did  it  try  to  secure 
any  delay  in  the  sailing  of  the  vessel,  or  to 
arrange  to  have  the  lead  reloaded  in  case  of 
a  favorable  reply  from  the  collector.  It  also 
negligently  failed,  for  six  days  thereafter, 
to  notify  the  shipper  of  the  delay.  During 
the  negotiations  leading  up  to  the  making 
of  the  contract  the  railroad  company  had 
become  aware  of  the  dania<?es  likely  to  re- 
sult to  the  shipper  from  a  delay  in  forward- 
ing the  lead.  The  court  held  that  the  rail- 
road company  was  bound  to  provide  for  the 
clearance  of  the  vessel,  and  that  therefore 
it  was  liable  to  the  shipper  for  the  loss  oc- 
casioned by  the  delay  in  its  being  held  by 
the  deputy  collector. 

The  judgment  of  the  circuit  court  of  ap- 
peals was  affirmed  by  the  United  States  Su- 
preme Court  in  195  U.  S.  439.  49  L.  ed.  269, 
25  Sup.  Ct.  Rep.  84.  In  the  latter  court  the 
4L.B.A.(N.8.) 


defendant  insisted  that  the  action  of  the 
deputy  collector  in  refusing  to  grant  a  clear- 
ance to  the  ship  while  the  lead  was  on  board 
made  the  performance  of  the  agreement  un- 
lawful, and  for  that  reason  the  defendant 
was  absolved  from  its  agreement  to  ship  the 
lead  by  that  vessel.  The  court  said:  The 
contract  was  not  unlawful  when  made.  It 
may  be  assumed  that  the  lead  was  contra- 
band of  war,  but  that  fact  did  not  render  the 
contract  of  transportation  illegal,  nor  ab- 
solve the  carrier  from  fulfilling  it.  No  law 
was  violated  by  making  or  executing  the 
contract,  though,  of  course,  the  sailing  of 
the  vessel  without  a  clearance  would  have 
been  unlawful.  The  deputy  collector  had 
the  power  to  refuse  to  grant  the  clearance, 
and  he  did  refuse  unless  the  lead  were  taken 
off.  In  80  doing  he  undoi^btedly  violated 
his  duty.  This  constituted  no  defense  to 
the  action,  since  the  contract  was  made  in 
contemplation  of  trouble  arising  from  this 
very  cause  that  the  lead  might  be  contra- 
band of  war.  The  company  took  the  risk 
in  making  the  contract,  and  it  ought  to  be 
held  to  it.  As  the  act  of  the  deputy  coN 
lector  was  an  erroneous  one,  and  a  clear- 
ance should  have  been  given  while  the  lead 
was  on  board  the  vessel,  his  refusal  ought 
not  to  be  at  the  expense  of  the  shippers,, 
who  had  obtained  this  contract  for  trans- 
portation while  all  parties  actually  knew 
the  difficulties  that  might  concern  the  ex- 
portation of  the  lead  from  Tacoma.  There* 
was  no  intervention  of  the  government  ofi 
the  United  States;  and  it  was  therefore  not: 
an  act  of  the  state  which  prevented  the- 
sailing  of  the  vessel,  within  the  true  mean- 
ing of  such  a  term,  but  a  mistaken  act  of  a: 
subordinate  official,  not  justified  by  law,  and' 
not  sufficient  as  an  excuse  for  the  nonper- 
formance of  the  contract  under  the  circum- 
stances. If  the  bill  of  lading  is  to  be  re- 
garded as  applicable  for  this  purpose,  the- 
refusal  of  a  clearance  did  not  constitute  a 
"restraint  of  princes,  rulers,  or  people,*'' 
within  that  clause  of  the  bill. 

The  opinion  in  Pennsylvania  Co.  t.  Cana- 
dian P.  R.  Co.  107  111.  App.  386,  seems  tO' 
assume  the  liability  of  a  carrier  for  loss  or 
injury  to  the  goods  shipped  by  it,  arising. 
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part  of  order  to  be  filled  out  by  consignee, 
lower  part  will  be  completed  by  Merchants* 
Dispatch  Transportation  Co.,  New  York, 
when  order  is  sent  to  their  foreign  repre- 
sentatives." The  plaintiff  subsequently 
ordered  a  case  of  gloves  of  said  Wiessner, 
which  was  delivered  to  the  defendant  in 
the  city  of  Erlangen,  about  the  12th  day  of 
March,  1901.  The  goods  were  shipped  from 
Hamburg  for  New  York  in  the  latter  part  of 
March,  to  be  from  there  transported  in 
bond  to  Des  Moines,  which  is  a  port  of 
•entry  for  imported  goods.  The  goods  were 
landed  in  New  York  in  proper  season,  but, 
owing  to  a  failure  to  comply  with  the 
-eustoms  regulations,  they  were  kept  there 
by  the  customs  oMcials  until  late  in  the  fall 
>of  the  same  year,  and  when  they  reached 
the  plaintiff  in   Des  Moines  they  were  so 


from  their  being  held  for  customs  duties, 
though  the  case  was  decided  on  other 
grounds.  The  facts  out  of  which  this  case 
arose  are  these:  The  plaintiff  had  con- 
tracted to  forward  %\\  from  Cleveland,  Ohio, 
to  consignees  in  a  small  village  in  Manitoba. 
The  defendant  was  the  final  carrier  in  the 
•course  of  transportation.  The  oil  was  du- 
tiable under  the  laws  of  Canada,  and,  when 
transferred  to  the  defendant  at  the  Qina- 
^ian  boundary  line,  the  cars  containing  it 
were  sealed  and  tagged  to  show  that  the 
igoods  were  in  bond,  and  when  the  oil  arrived 
at  the  farthest  port  of  entry  on  the  way  to 
its  destination,  but  at  a  distance  of  130 
miles  therefrom,  it  was  under  the  control  of 
the  customs  officers,  and  could  not  be  for- 
warded to  its  destination  until  properly  en- 
tered, cleared,  and  the  duties  paid.  This 
could  not  be  done  except  by  the  consignees 
thcraselves  or  their  duly  authorized  attor- 
neys. The  invoice  accompanying  the  oil 
from  the  boundary  line  was.  upon  the. ar- 
rival of  the  oil  at  the  said  port  of  entry, 
delivered  to  the  customs  ofiicers.  It  did  not 
appear  that  it  was  the  duty  or  custom  of 
the  carrier  at  this  point  to  pay  duties  on 
goods  imported  into  Canada.  While  passing 
over  the  various  connecting  lines  the  n:iines 
of  the  consignees  had  become  misspelleti 
through  no  fault  of  the  defendant,  and  the 
notices  niailcd  by  it  to  the  supposed  con- 
signees did  not  reach  the  proper  persons. 
The  defendant  made  no  further  effort  to 
locate  them,  nor  did  it  appear  that  it  ever 
applied  for  further  information  to  the  plain- 
tiff or  to  the  original  consignors.  It  was 
shown,  however,  that  the  consignees  ma<le 
inquiry  of  the  defendant's  agent  at  the 
place  of  destination,  and  were  told  that  no 
goods  consigned  to  them  had  been  rpceived 
by  the  defendant.  The  real  consignees  not 
being  found,  the  defendant  had  the  oil  taken 
from  the  cars  in  which  it  was  shipped,  and 
which  were  leaking,  ai;d  had  it  stored  in 
tanks,  from  which  it  was  either  sold  bv 
the  defendant  or  leakeii  away.  At  all 
events,  it  entirely  disappeared.  Previous  to 
the  beginning  of  this  suit  the  plaintiff  had 
4  L.R.A.(N.S.) 


badly  damaged  as  to  be  of  but  slight  value. 
The  plaintiff  claims  that  the  contract  re- 
quired the  defendant  to  deliver  the  goods 
in  bond  in  Des  Moines,  and  that  this  neces- 
sarily involved  the  duty  of  providing  the 
papers  necessary  to  clear  them  at  the  sea- 
port entry,  while  the  defendant  insists  that 
such  duty  rested  on  the  plaintiff.  The  ap- 
pellant alleges  a  large  numl>er  of  errors,  and 
we  shall  discuss  them  without  regard  tu 
the  order  of  representation  in  its  brief. 

1.  The  gloves  were  shipped  "to  order*' 
and  a  draft  made  on  the  plaintiff,  with  bill 
of  lading  attached.  The  appellant  there- 
fore claims  that  title  thereto  did  not  vest 
in  the  plaintiff  until  payment  of  the  draft 
and  surrender  of  the  bill  of  lading,  and 
that  the  evidence  does  not  show  that  the 
gloves  were  damaged  after  they  became  the 


been  held  liable  to  the  consignees  for  the 
nondelivery  and  loss  of  the  oil,  and  in  this 
action  sought  to  recover  from  the  final  car- 
rier what  it  had  paid  as  damages,  but  was 
unsuccessful   in   the   trial   court,   the   jury 
having  been  instructed  to  find  for  the  de- 
fendant, ''apparently  on  the  ground  that  the 
statute  of  limitations  had  run  when  the  suit 
was  commenced."    This  the  appellate  court 
held  to  be  error,  and  remanded  the  cause. 
To  quote  from  the  opinion:     "The  duty  of 
appellee  [the  final  carrier],  after  it  had  re- 
ceived the  oil  for  transportation,  was  pri- 
marily to  carry  it  to  its  destination,  and 
there  deliver  it  to  the  consignees.     If  the 
latter  failed  to  take  the  goods,  or  were  not 
found  after  reasonable  efforts  on  the  part 
of  appellee  to  perform  its  contract,  then  ap- 
pellee was  at  liberty,  and  it  was  its  duty, 
to  'hold  the  goods  for  the  use  of  the  con- 
signor,' or  to  store  them  in  a  reasonably 
safe  place  for  a  reasonable  time  if  not  called 
for.    If.  as  seems  to  have  been  the  case,  the 
governmental  power  prevented  the  carriage 
of  the  oil  to  its  destination  until  the  duties 
were  paid,  then  it  was  appellee's  duty  to 
take   all  practicable   means   to   notify  the 
consignees,  and,  failing  in  that,  to  notify 
the  shippers,  of  the  situation.     Meanwhile, 
appellee  was  at  liberty  to  turn  the  oil  over 
to  the  customs  officers,  or  to  store  it  in  a 
suitable  and  reasonably  safe  place."    Hav- 
ing failed  to  do  either,  the  natural  inference 
to  be  drawn  from  the  opinion  is  that  the 
final  carrier  was  liable  for  the   loss  occa- 
sioned by  its  omission  of  duty  in  this  re- 
gard. 

In  Smith  Bros.  v.  New  Orleans  A  X.  R 
R.  Co.  106  La.  11,  54  L.R.A.  923,  87  Am.  St 
Rep.  285,  30  So.  26.5.  it  appeared  that  one 
of  the  defendant  railroad  companies  con- 
tracted to  carry  a  consignment  of  imported 
rice  in  bond  from  Charleston,  South  Caro- 
lina, to  New  Orleans,  and  that  it  agreed 
with  the  other  defendant  railroad  company* 
**the  Plant  System,"  to  have  the  rice  come 
over  the  two  roads  in  bond  because  the 
plaintiff  did  not  wish  to  pay  the  eustoms 
duties  at  Charleston.    *The  Plant  System 
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property  of  the  plaintiff.  The  gloves  were 
damaged  while  they  were  in  the  custom 
house  in  New  York,  and  the  evidence  was 
sufficient  to  warrant  the  finding  that  the 
damage  occurred  after  the  plaintiff  acquired 
ownership  thereof.  The  evidence  also  suf- 
ficiently showed  that  the  defendant  was  a 
common  carrier,  and  that  the  gloves  were 
delivered  to  it  as  alleged.  To  constitute  a 
common  carrier,  it  is  not  essential  that  the 
person  or  corporation  undertaking  such 
^er^'ice  own  the  means  of  transportation. 
If  the  contract  is  that  the  goods  will  be 
carried  and  delivered,  it  makes  the  one  so 
contracting  a  common  carrier,  regardless  of 
the  name  or  the  ownership  of  the  line  or 
lines  over  which  the  service  extends.  Ray, 
Negligence  of  Imposed  Duties,  pp.  6,  7;  G 
Cyc.    Law    &    Proc.    p.    369;    Buckland    v. 


Adams  Exp.  Oo.  07  Mass.  124,  93  Am.  Dec. 
68;  Merchants'  Despatch  Transp.  Co.  v. 
Bloch  Bros.  86  Tenn.  392,  6  Am.  St.  Rep. 
847,  6  S.  W,  881;  Lawson,  Contracts  of 
Carr.  §  233. 

The  customs  law  (act  Jime  10, 1880,  chap. 
190,  21  Stat,  at  L.  173,  U.  S.  Oomp.  Stat. 
1901,  p.  1963)  provided  that  dutiable  goods 
consigned  to  and  destined  for  interior  portb 
might  immediately  pass  the  port  of  first 
arrival  without  appraisement  and  liqui- 
dation of  duties  at  the  latter  port,  upon 
compliance  with  the  requirements  of  §  4 
of  the  act,  and  under  the  restriction  of  8  9 
thereof,  which  were  as  follows: 

"Sec.  4.  That  §§  2853  and  2855  of  the 
Revised  Statutes  of  the  United  States  (U. 
S.  Comp.  Stat.  1901,  p.  1901)  be,  and  the 
same  are  hereby,  so  amended  as  to  require 


was  not  a  bonded  railroad,  and  it  took  the 
goods  out  of  bond,  paid  the  duties  thereon 
at  Charleston,  and  so  shipped  them,  and  the 
railroad  company  with  whom  the  plaintiff 
had  contracted  for  the  carriage  refused  to 
deliver  the  rice  to  the  plaintiff  without  tlie 
payment  of  the  freight  and  customs  charges. 
These  the  plaintiflF  paid  under  protest.  The 
fact  that  the  rice  was  not  in  bond  forced 
the  plaintiff  to  sell  it  at  a  loss.  The  su- 
preme court  held  both  the  defendant  rail- 
roads liable  for  such  loss,  and  directed  judg- 
ment against  them  in  solido.  In  the  language 
of  the  opinion, ''the  damages  resulting  from 
the  breach  might  have  been  foreseen.  The 
loss  in  the  value  of  the  goods  was  a  direct 
consequence  of  the  breach  of  the  obligation. 
.  .  .  The  carrier  who  takes  goods  of  a 
merchant  out  of  bond  without  instructions 
and  despite  the  circumstances  indicating 
that  they  had  a  value  in  bond  is  not  in  the 
situation  of  one  who  could  not  have  foreseen 
the  possibility  of  accruing  damages." 

In  Mellier  v.  St.  Louia  &  N.  O.  Transp. 
Co.  14  Mo.  A  pp.  281,  the  defendant  had  been 
a  duly  authorized  common  carrier  of  United 
States  bonded  goods  on  its  line  of  boats  be- 
tween New  Orleans  and  St.  Louis,  but  had 
ceased  to  do  business  as  such  except  in  re- 
spect to  consignments  already  made  to  it;  and 
of  these  it  had  arranged  with  its  successor  to 
take  charge.  Before  it  went  out  of  busi- 
ness, a  consignment  of  wine  was  made  to 
it  for  the  plaintiffs  at  St.  Louis,  and  the 
defendant's  agents  at  New  Orleans  received 
the  usual  bill  of  lading  and  the  usual  con- 
sular certificate,  but  the  goods  did  not  reach 
New  Orleans  until  after  the  defendant  had 
quit  business.  Its  successor  refused  to  ship 
tho  goods  on  the  ground  that  it  was  not 
going  to  carry  wine  on  its  boats.  There 
were  no  other  boats  in  port  authorized  to 
carry  bonded  goods,  and  the  defendant's 
agents  at  New  Orleans  and  its  customs  at- 
torney there  consulted  with  the  agent  of 
the  new  line  as  to  what  was  best  to  do;  and 
in  good  faith,  thinking  it  best  for  plaintiff's 
interests,  they  took  the  goods  out  of  bond 
and  shipppfl  them  to  the  consignees  at  St. 
4L.R.A.{N.S.) 


Louis  on  a  boat  that  was  not  bonded.  It 
was  held  that  taking  them  out  of  bond  and 
shipping  them  on  an  unbonded  vessel  was  a 
conversion.  The  court  said:  "The  rule  ia 
that  the  carrier  must  carry  the  goods  ac- 
cording to  the  contract,  .  .  .  and  if,  in 
any  of  these  particulars,  he  assumes  to  vio- 
late ,the  shipper's  instructions,  he  takes  the 
risk  of  loss  or  damage;  and  the  ground  on 
which  he  is  liable  is  that  he  has  not  exe- 
cuted his  contract  with  the  owner."  And 
when  defendant  saw  from  the  bill  of  lading 
that  the  goods  were  to  be  shipped  in  bond 
it  might  have  declined  the  service,  if  it  did 
not  have  the  means  of  so  shipping  them. 
"Yet,  having  undertaken  it,  it  took  upon  it- 
self the  obligation  of  shipping  them  accord- 
ing to  its  terms,  and  is  liable  for  the  dam- 
ages which  the  plaintiffs  have  sustained  by 
its  failure  to  do  so." 

In  Mitchelson  v.  Minneapolis,  St.  P.  & 
S.  Ste.  M.  R.  Co.  67  Minn.  406,  69  N.  W. 
1106,  the  plaintiff  had  instructed  his  Cana- 
dian agent  to  ship  a  quantity  of  tobacco  to 
St.  Paul.  The  agent's  clerk  prepared  the 
proper  papers  to  be  presented  to  the  United 
States  consul,  as  required  in  importations 
to  this  country.  These  papers  stated  that 
it  was  iiltended  to  make  entry  of  the  goods 
at  Sault  Ste.  Marie.  The  goods  were  ad- 
dressed to  the  plaintiff  at  St.  Paul,  and  de- 
livered to  the  connecting  line  of  the  defend- 
ant for  carriage,  which  company  issued  its 
bill  of  lading  containing  a  condition  that  all 
goods  for  the  United  States  were  subject  to 
customs  charges.  The  papers  as  prepared 
were  forwarded  to  the  agent  of  the  defend- 
ant at  Sault  Ste.  Marie,  and,  with  the  goods, 
passed  into  the  hands  of  the  deputy  col- 
lector of  customs  at  that  port.  The  defend- 
ant's agent  made  entry  of  the  goods  as  for 
"immediate  consumption,"  and  paid  the  duty 
thereon  as  required  by  the  customs  officers. 
It  was  held  that  the  act  of  the  agent  was 
justifiable,  and  that  it  was  not  his  duty  to 
enter  the  goods  for  "transportation"  to  St. 
Paul  in  order  to  permit  the  payment  of  the 
customs  duties  there;  and  it  was  further 
held  that  the  defendant  had  a  lien  on  the 
goods  for  the  amount  so  paid. 
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that  all  invoices  of  merchandise  imported 
from  any  foreign  country  and  intended  to 
be  transported  without  appraisement  to  any 
of  the  ports  mentioned  in  the  7th  section  of 
this  act,  shall  be  made  in  quadruplicate; 
and  that  the  consul,  vice-consul,  or  com- 
mercial agent,  to  whom  the  same  shall  be 
produced,  shall  certify  each  of  said  quadru- 
plicates under  his  hand  and  official  seal  in 
the  manner  required  by  §  2855  of  the  Re- 
vised Statutes,  and  shall  then  deliver  to 
the  person  producing  the  same  two  of  the 
quadruplicates,  one  to  be  used  in  making 
entry  at  the  port  of  first  arrival  of  the 
merchandise  in  the  United  States,  and  one 
to  foe  used  in  making  entry  at  the  port  of 
destination,  file  another  in  his  office,  there 
to  be  carefully  preserved,  and  as  soon  as 
practicable  transmit  the  remaining  one  to 
the  collector  or  surveyor  of  the  port  of  final 
destination   of    the    merchandise.     .     .     . 

''Sec.  9.  That  no  merchandise  shall  be 
shipped  under  the  provisions  of  this  act 
after  such  merchandise  shall  have  been 
landed  ten  days  from  the  importing  vessel, 
and  merchandise  not  entered  within  such 
time  shall  be  sent  to  a  bonded  w^arehouse  by 
the  collector  as  unclaimed,  and  held  until 
regularly  entered  and  appraised.*' 

A  consular  invoice  was  made  as  required 
by  this  act,  but  a  quadruplicate  thereof  was 
not  filed  with  the  customs  officials  at  the 
port  of  New  York,  and,  as  a  consequence  of 
such  neglect,  appraisement  and  liquidation 
of  duties  was  required  at  said  port,  oc- 
casioning the  delay  of  which  we  have  spok- 
en, and  the  consequent  damage  to  the  gloves. 
If,  under  the  contract  of  carriage,  it  was 
the  defendant's  duty  to  clear  the  goods  at 
the  port  of  New  York,  it  is  liable  for  the 
damages  caused  by  their  detention  there,  un- 
less the  plaintiff  was  bound  to  release  them 
by  payment  of  the  duty.  The  plaintiff  does 
not  allege  in  its  petition,  nor  is  there  evi- 
dence tending  to  show,  an  express  agree- 
ment as  to  the  filing  of  clearance  papers  by 
either  party,  and,  if  that  duty  rested  on 
the  defendant,  it  was  because  of  its  contract 
to  deliver  the  goods  in  bond  in  Des  Moines, 
and  because  of  its  agreement  to  take  ex- 
clusive charge  of  the  shipment  and  to  re- 
lease the  plaintiff  from  any  care  in  connec- 
tion therewith, —  so  far  at  least  as  the 
clearance  of  the  goods  at  New  York  was 
concerned.  A  careful  examination  and  con- 
sideration of  the  evidence  on  this  question 
satisfies  us  that  the  jury  was  warranted  in 
finding  therefrom  that  the  defendant  under- 
took to  clear  the  goods  at  the  port  of  first 
arrival,  and  that  it  was  at  fault  in  not 
doing  so.  A  common  carrier  is  an  insurer, 
except  for  a  loss  occasioned  by  the  inherent 
quality  of  or  defect  in  the  goods  shipped, 
4L.KA.(N.S.) 


ing  the  carrier  from  liability ;  and,  in  this 


the  act  of  Grod,  or  of  the  owner,  or  the  art 
of  the  public  enemy.  And  the  law  casti 
upon  the  carrier  the  burden  of  proving  that 
the  loss  resulted  from  one  or  more  of  the^e 
causes.  Ray,  Negligence  -of  Imposed  Duties. 
§§  2,  10;  Hart  v.  Chicago  A  N.  W.  R.  Co.  «•» 
Iowa,  485,  29  N.  W.  597;  St.  CUir  v.  Chi 
cago,  B.  &  Q.  R.  Co.  80  Iowa,  304,  45  N. 
W.  570. 

If  Des  Moines  had  not  been  a  port  of  de 
livery,  a  simple  contract  to  transport  the 
goods  from  Erlangen  to  that  destination 
would  have  created  no  obligation  on  the 
part  of  the  carrier  to  pay  the  duties  there-  j 
on,  and  a  failure  on  the  part  of  the  own-  i 
er  thereof  to  do  so  would  be  an  act  except 


connection,  we  may  as  well  notice  the  con-        ' 
tention  of  the  appellant  that  the  plaintiff        i 
was  bound  to  pay  the  duty  when  he  learned        . 
that  the  goods  could  not  be  cleared  at  New 
York  without  such  payment.     The  court  so        ' 
instructed,  and,  whether  right  or  wrong,  it        i 
is  the  law  of  the  case,  so  far  as  the  appeal         , 
is  concerned.     We 'think,  however,  that  the 
question    whether    the    plaintiff    could    or 
should  have   paid  the  duty  sooner,  in  the 
exercise  of  due  diligence,  was  properly  sub- 
mitted to  the  jury  and  that    its    finding 
should  not  be  disturbed. 

It  is  urged  there  was  such  inconsistene? 
between  instruction  1,  which  told  the  jury 
wliat  the  plaintiff  must  prove  to  make  its 
case,  and  instruction  6,  which  stated  that 
if  the  defendant  contracted  to  transport  the 
goods  and  deliver  them  in  bond  in  Des 
Moines,  it  was  its  duty  to  procure  and  file 
clearance  papers,  as  to  confuse  and  mis- 
lead the  jury  to  the  defendant's  prejudice. 
There  is  no  such  inconsistency,  as  we  view 
the  record,  for  the  latter  instruction  simply 
covered  the  defense  insisted  upon  by  the 
appellant.  It  is  also  said  that  the  same  in- 
struction was  erroneous  because  an  agree- 
ment to  deliver  in  bond  in  Des  Moines  did 
not  impose  on  the  defendant  a  duty  to  pro- 
cure a  clearance  of  the  goods  at  New  York: 
but  what  we  have  heretofore  said  disposed 
of  the  contention. 

There  is  no  merit  in  the  appellant's  con- 
tention that  instruction  7  assumed  that 
there  was  a  contract  for  the  shipment  of 
goods. 

Some  of  the  other  instructions  are  criti- 
cized, but  we  think  that  as  a  whole  they 
were  fair  and  fully  presented  the  questions 
in  the  case,  and  are  sustained  by  what  has 
already  been  said  on  the  main  proposition. 

Complaint  is  made  of  the  refusal  to  give 
some  of  the  instructions  aaked  by  the  de- 
fendant, but  we  find  no  error  in  the  denial. 
So  far  as  they  contained  the  law  applicahto 
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to  the  case,  they  were  embodied  in  those 
given. 

We  have  given  the  whole  record  and  argu- 
ments careful  examination,  and  find  no  er- 
ror for  which  there  should  be  a  reversal  of 
the  case. 

The  judgment  is  therefore  affirmed. 

Bishop,  J.,  took  no  part. 


NORTH    CAROLINA   SUPREME   COURT. 

JOHN  N.  HOGGARD,  Admr.,  etc.,  of  Mary 
0.  Jordan,  Deceased,  Appt., 

V. 

CHARLES  E.  JORDAN  pt  aL 

(140  N.  C.  610,  63  S.  E.  220.) 

Election  by  widow— effect  on  administrator. 
The  administrator  of  a  widow  will  not 
be  permitted  to  sell  land  as  belonging  to  her 
for  the  payment  of  debts,  where,  although 
it  originally  belonged  to  her,  she,  for  a  pe- 
riod of  nine  years,  had  acted  upon  her  elec- 
tion to  accept  the  terms  of  her  husband's 
will,  which  dealt  with  the  property  as  his, 
and  her  heirs  had  acquiesced  in  her  election 
for  eight  years  after  her  death. 

(March  27,  1906.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Bertie  County, 
denying  a  petition  to  sell  real  estate  for  the 
payment  of  debts.    Affirmed. 

Statement  by  Connor,  J.: 

This  was  a  petition  by  the  administrator 
of  Mary  C.  Jordan,  deceased,  to  sell  land  for 
the  purpose  of  making  assets  with  which 
to  pay  debts.  The  defendants  are  the  dev- 
isees of  Jesse  N.  Jordan  and  heirs  at  law 
of  his  widow,  Mary  C.  The  petitioner  al- 
leged that  his  intestate,  Mary  C.,  died  seised 
of  the  lands  described  in  the  petition.  This 
was  denied  by  defendants.  The  cause  Was, 
upon  issue  thus  joined,  transferred  to  the 
civil  issue  docket  for  trial.  By  consent  his 
Honor  found  the  facts.  On  the  18th  day 
of  May,  1877,  Mary  C.  Jordan,  being  this 
owner  of  a  share  of  a  tract  of  land  descend- 
ed from  her  father,  joined  with  her  hus- 
band, Jesse  N.  Jordan,  in  a  conveyance  ot 
said  share  to  her  sister,  Florence  Hancock, 
and  her  husband,  R.  £.  Hancock.  On  the 
same  day  the  said  Florence  and  her  husband 
joined  in  a  conveyance .  of  her  interest  in 
said  land  to  the  said  Mary  C.  and  her  hus- 
band, Jesse  N.  Jordan,  who  died  during  the 
month  of  October,  1887,  leaving  a  last  will 
and  testament  nominating  the  said  Mary  C. 
executrix  thereto.    Item  1  of  his  will  is  in 


Case  Note. — When  beneficiary  deemed  to 
have  elected  to  take  under  a  will  assuming 
to  dispose  of  his  property. — The  courts  are 
practically  unanimous  in  holding  that  a  ben- 
eficiary under  a  will,  by  accepting  the  bounty 
of  the  testator,  thereby  binds  himself  to 
ratify  every  provision  of  the  instrument; 
and  that,  where  property  is  given  to  one  by 
a  will  in  which  the  donee's  property  is  also 
disposed  of  by  the  testator  as  if  it  were 
his  own,  the  beneficiary  must  choose  be- 
tween keeping  his  own  and  taking  what  is 
S'ven  by  the  will.  The  cases  are  numerous 
which  the  acts  of  such  persons  have  been 
held  to  be  an  election  to  surrender  all  claim 
to  their  own  property  and  to  take  that  given 
by  the  testator.  In  these  but  little  variance 
is  found  in  the  application  of  the  principle 
to  the  facts  of  each  case,  though  a  few  of 
the  courts  seem  to  require  more  to  establish 
such  election  than  is  demanded  in  lIoaoARD 

V.  JOBDAN. 

Where  the  testator  devised  land  to  his 
son,  and  by  the  same  instrument  disposed 
of  other  land  to  which  his  son  claimed  title ; 
and  the  will  was  admitted  to  probate  and 
the  decree  of  distribution  had  in  accordance 
with  its  terms;  and  the  son  appeared  in 
court  and  agreed  thereto, — it  was  an  elec- 
tion on  his  part  to  take  the  land  devised  to 
him  by  the  will;  and  he  was  thereby  es- 
topped from  urging  his  title  to  the  other 
lamd.    Noe  v.  Splivalo,  54  Cal.  207. 

Where  a  husband,  by  a  trust  deed,  con- 
veyed land  to  the  use  of  his  wife  for  life, 
but  by  his  will  devised  a  portion  only  of  the 
4L.ILA.(N.S.) 


same  land  to  her;  and  she  was  appointed 
and  acted  as  executrix  of  his  will,  described 
the  property  as  the  separate  estate  of  her 
deceased  husband,  submitted  to  a  division 
of  it  as  provided  in  the  will,  sold  her  inter- 
est in  it  as  devised  to  her,  reciting  in  the 
conveyance  thereof  that  it  was  her  land  by 
virtue  of  her  husband's  will  "and  of  her 
separate  property,"  and  never  made  any 
claim  under  the  trust  deed  for  twenty 
years, — it  was  held  that  she  had  "duly 
elected  to  take  under  said  will  according  to 
the  terms  thereof."  Burroughs  v.  De  Couts, 
70  Cal.  361,  11  Pac.  734. 

W^here  a  husband  made  a  homestead  en- 
tr^  in  the  name  of  his  first  wife,  and,  by  his 
will,  devised  said  land  to  his  second  wife 
for  life  with  remainder  to  his  son  by  the 
second  wife,  and  provided  for  his  children 
by  the  first  wife  by  specific  and  residuary 
legacies  which  they  accepted,  such  accept- 
ance was  an  election  on  the  part  of  the  first 
wife's  children  to  take  under  the  will;  and 
an  injunction  will  lie  to  restrain  them  from 
prosecuting  an  action  of  ejectment  for  the 
recovery  of  the  land  from  the  second  wife's 
son,  he  having  succeeded  thereto  as  re- 
mainder-man under  his  father's  will.  Wil- 
banks  v.  Wilbanks,  18  Dl.  17.^ 

Where  a  testator  devised  liis  wife's  land 
to  a  son,  and  his  own  land  to  his  other  chil- 
dren, and  the  latter  accepted  their  devises; 
but  his  wife  elected  to  take  under  the  will, 
and  in  her  petition  for  assignment  of  dower 
described  the  premises  so  devised  to  the  son 
as  part  of  the  lands  belonging  to  her  hus- 
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the  following  words t  "I  leave  to  my  be 
ioved  wife,  Mary  Catherine,  during  hei 
natural  life,  my  entire  personal  property  o! 
every  kind  and  description,  to  use  as  she 
may  think  best,  together  with  all  of  my 
real  estate,  consisting  of  the  Hancock  tract 
of  land  and  the  two  stores  and  lots  situated 
in  Lewiston,  to  lease  or  rent  as  she  may 
think  best  for  the  interest  of  herself  and 
younger  children."  He  gave  the  same  prop- 
erty, upon  the  death  of  his  wife  to  his 
children,  who  were  also  the  children  of  his 
wife,  Mary  C.  The  value  of  the  personal 
e»tato  of  said  Jesse  N.  was,  at  the  time  of 
his  death,  $200.  Thft'said  Mary  C.  proved 
the  will  and  qualified  aa  executrix  thereto, 
taking  into  her  possession  the  personal 
estate,  and  occupying  the  land    until    her 


leatfa  during  the  month  of  March,  1896. 
he  left  no  will.  Petitioner  qualified  as  her 
idrainistrator,  January  4,  1904.  She  was 
indebted  in  the  sum  of  $75.  His  Honor, 
upon  the  foregoing  facts,  being  of  the 
opinion  tliat  the  said  M!ary  C.  took  under 
the  will  but  a  life  estate  in  the  hinds, 
rendered  judgment  for  defendants,  to  which 
plaintiff  excepted  and  appealed. 

Messrs.  Winston  &  Matthews  for  appel- 
lant. 

Messrs.  Day,  Bell,  &  Dunn  and  J.  B.  Mar- 
tin, for  appellees: 

One  cannot  accept  a  benefit  given  by  the 
testamentary  instrument,  and  evade  its 
burdens. 

Underhill,  Wills,  §  726;   Tripp  v.  Nobles, 


band  at  the  time  of  his  deatli;  mul  th-  Ixnl 
set  off  to  her  for  dower  embrnrod  >.au\  prem- 
ises, and  she  occupied  them  iitiIU  her  Jt^alli. 
— it  was  held  that  the  widow  hiu]  plcrtt^l  to 
take  under  the  will,  and  aftci  lirr  di'utli  in 
testate  the  other  children  t'oultl  iwt  nmin 
tain  an  action  for  partition  aixuinsL  tlu'  lieii 
of  the  son,  to  whom  the  laiiil  wan  4cvii^e«l 
by  her  husband.  Buchanan  v,  M^Tx-nTian, 
192  111.  480,  01  N.  E.  448. 

Where  the  testator  bequeathed  to  his  wjfi' 
for  life,  with  remainder  over,  cc>rtaiii  bank 
stock  which  he  had,  before  tlit*  cxeciiiton  of 
the  will,  transferred  to  her  iiLlj?t<ijlutely,  and 
made  other  devises  and  bequeiKts  to  her  by 
the  will,  which  she  accepted,  mich  ncceptance 
was  an  election  by  her  to  take  nii  Irr  the  will ; 
Jind,  if  she  sold  the  stock  rtft^n-  iiiiikinjr  aueh 
election,  the  remainder-nirni  fnuh\  main 
tain  an  action  against  her  eslnie  fur  iia  can 
version.  Moore  v.  Baker,  4  In  I.  App.  ll.'^. 
51  Am.  St.  Rep.  203,  30  N.  K.  (12ti, 

Where  a  devisee,  by  a  litJ**  adviTHc  to 
that  of  his  testator,  claims  lam!  thnt.  hy  the 
same  instrument,  has  been  deviled  lo  an- 
other; but  accepts  other  prt^peitv^  dovUnl 
and  bequeathed  to  him  by  Ih'  -;niie  will,— 
he  will  be  deemed  to  have  iliih' !  h>  take 
under  that  instrument,  and  r^jiinni  art  iiji 
his  adverse  title  to  the  other  liitid.  tiore  v. 
Stevens,  1  Dana,  201,  2.5  Am  iJi^r  in,  Sre 
Smart  v.  Baujrh,  3  J.  J.  Mursh.  'MV\:  ihi  ydm 
V.  Ewing,  1  B.  Mon.  Ill;  and  KHdil  v,  !',!lf>ii. 
16  N.  C.  (1  Dev.  Eq.)  283,  ulihh  niv  tn  \U 
same  effect,  and  in  which  tlie  riiemust antes 
are  alto«zether  similar,  exeipt  tlmt  Utie  l»* 
slaves,  and  not  to  land,  was  in^ohrl 

Where  the  testsitor  bequetvthed  imipiilv 
to  his  wife  and  children  in  <*<|Ual  shiiren, 
•'the  property  which  has  ateiurd  to  Tiie  fmrn 
my  wife  and  what  is  yet  iIik*  hii,  bein^'  r^>n 
sidered  part  of  my  estate;"  nrid  hi-i  wife 
survived  him  by  more  than  hi\  year^.  and 
never  renounced  the  will,  bnl  Mcmfd  tn  sit* 
«|uiesce  therein  and  to  hold  iiiid«r  it.  :ind 
never  claimed  any  ripht  to  d^nM'r  ar  diitrf 
"button  as  a  widow  unprovickii  fnr  Ity 
proved  will. — it  was  held  Nut  she 
to  "approve  and  uphold  the  will  in  all 
jects  and  provisions"  as  int^Mpret 
court.    Clav  v.  Hart,  7  I>aHa,  L 


Where  hind  was  devised  to  a  iii.ii  j  li^I 
woman  by  her  father,  upon  which  she  sinfi 
her  hii!*ljand  lived  and  coolifiiKHl  to  live,  and 
the  latter,  by  his  will*  devi:Hed  this  land  of 
bis  wife  to  her,  lopether  with  certain  bIhvc*. 
(or  her  natural  life,  remainder  over  to  hii 
ehildren;  and  she  resided  on  the  land  aiilil 
her  deiith,  and  claimed,  held,  and  enjoy*"d 
the  other  property  so  devised  to  ber;  and,  in 
u  snii  hy  her  a^^ainst  her  eodevisp**ii  under 
her  buBband's  will,  she  exhibited  tint  iu 
rit rumen i:,  recited  its  provisions,  and  showed 
ii  th«(rou;j;h  knowledge  of  her  rights  their 
11  n dor. — it  wa«  held  that  these  facts  showeil 
iiU  the  reqwi^ites  of  a  valid  election  on  her 
pnrt  to  take  and  hold  under  her  hiisbanil'^ 
will,  and  that  tberetiy  she  devented  lipr-*tf 
of  any  ri^ht  to  the  land  under  ber  fath-t^ 
will    Daw'^ori  v.  ILnes^  1  Met.  TKyJ  4''0 

Where  a  devisee  tuiiler  a  will  is  reijuin'*] 
to  e<mvey  to  others  eertniii  land  of  \*hi»li 
lie  hfdds  the  title,  hi;*  acceptance  of  the  de 
visn  to  him  will  be  deemed  an  eleetioti  le 
surrender  all  title  to  such  land,  and  to  coa 
vev  it  in  aecordnnce  with  the  terras  of  the 
will.  Me(>iierrv  v.  GilUland,  S9  Ky.  434.  7 
L.rtA,  4ij4.  12  S.  W,  1037. 

Where  the  holder  of  land  under  a  mort* 
pi^e  title  disposed  of  it  by  will  m  if  it 
were  bis  absoliitely*  and  bequeathed  other 
l»nj]ierty  to  the  mortgage,  %vhich  the  lat- 
ler  aeeeptedp  such  devisee  and  mortal*!.*"*' 
(Mnild  not  ninintain  a  bill  in  equity  f  .  r 
t  he  mortga;,'e,  because,  by  his  acce] 
H'1«mtion  of  the  be<|uest,  he  had  eUrdni 
1 1  old  itader  the  will.  Hvde  v.  Baldwin,  ITj 
I'if  k,  :k)X 

Where   the   tf"*tfttor 
dau|i:hters  to  otli,  r  rhil  ' 
to    the    diiiiLj^ 
money  as  tbi  i 
;ippea ranee  Of 
their  re 
ji  mounts 
uilU 
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136  N.  C.  00,  67  L.RJL.  440,  48  S.  £.  675; 
Syme  v.  Badger,  02  N.  C.  706;  Gray  v. 
Williams,  130  N.  C.  53,  40  S.  E.  843. 

Connor,  J.,  delivered  the  opinion  of  the 
<jourt: 

We  had  occasion  to  consider  the  general 
principle  involved  in  this  record  in  the  case 
of  Tripp  V.  Nobles,  136  N.  G.  00,  67  L.R.A. 
440,  48  S.  E.  675;  and  upon  a  rehearing  in 
138  N.  C.  747,  51  S.  E.  1038.  The  plaintiff 
insists  that  a  distinction  may  be  drawn  be- 
tween that  case  and  the  facts  presented  in 
this  appeal;  he  also  suggests  that  the  very 
^ble  dissenting  opinion  "is  more  in  harmony 
with  decisions  and  justice."  It  must  be  con- 
ceded that  in  some  cases  there  is  an  ap- 
parent hardship  in  the  application  of  the 


well-settled  doctrine  of  election,  but  a  care- 
ful examination  of  the  numerous  cases  to  be 
found  in  our  own  and  the  English  courts 
shows  a  solicitude  on  the  part  of  the  judges 
to  so  administer  the  doctrine  that  the  rights 
of  all  persons  interested  shall  be  protected; 
decrees  are  so  molded  that,  when  possible, 
compensation  is  directed  to  be  made  and 
forfeitures  of  estates  prevented.  The  doc- 
trine of  election  between  inconsistent  dis- 
positions of  property  in  wills  and  pther 
instruments  is  peculiarly  of  equitable  origin 
and  its  administration  in  the  jurisdiction 
of  courts  of  equity  "by  reason  of  the  in- 
flexible, inelastic,  and  cramped  procedure  of 
the  common- law  courts."  An  examination 
of  the  will  of  Jesse  N.  Jordan,  made  but  a 
few  months  prior  to  his  deatn,  discloses  a 


land  belonging  to  him,  or.  in  lieu  thereof. 
dower  in  his  estate;  and  his  wife,  at  the 
time  of  the  execution  of  the  will,  signed  a 
writing  incorporated  in  the  will,  whereby 
she  professed  to  relinquish  her  own  land 
and  all  her  claim  upon  the  land  directed  to 
be  sold  with  her  land;  and,  after  the  lapse 
•of  nearly  two  years  from  the  probate  of  the 
will,  the  widow  filed  with  the  judge  of  pro- 
bate her  written  dissent  to  the  will,  and  also 
her  petition  asking  for  dower  in  both  of  the 
tracts  of  land  as  belonging  to  the  estate  of 
her  deceased  husband;  and  the  probate  judge 
denied  her  right  to  have  dower  under  the 
statute,  but  adjudged  her  entitled  to  dower 
iis  provided  by  the  will,  and  directed  that  it 
be  so  allotted  to  her,  which  was  done,  the 
dower  being  just  what  she  would  have  re- 
<ieived  had  there  been  no  will;  and  the  ex- 
ecutors sold  her  land  as  directed  in  the 
will, — she  was  held  to  have  elected  to  take 
under  the  will,  and  not  to  be  able  to  main- 
tain an  action  for  the  land  so  sold  against 
the  vendee  thereof.  Sigmon  v.  Hawn,  87 
N.  C.  450. 

Where  a  father,  by  deed,  conveyed  cer- 
tain land  to  his  son.  which,  by  a  will  ex- 
t'cuted  before  the  deed,  he  had  devised  with 
-other  property  to  the  same  son,  it  was  held 
that  the  son,  by  qualifying  as  executor  of 
his  father's  will,  had  elected  to  take  the 
land  under  that  instrument,  and  not  under 
the  deed.  Allen  v.  Allen,  121  N.  C.  328,  28 
.S.  E.  513. 

Wlit!r<'    the   testator  dpviBcrl   part  of  his 

oNvr    '   '1  '    ind    purt  of  hU  tifitji^iod  wife's 

la  I  t^Mfi,  tiad  lu  Uii'  iAlivy  ^on  the 

«irJ  '1  f'f  liif»  wUV'^i  larirl  with  other 

Uin  ititr;  oiul  the  Hi»n-^  accepted 

t;  I  llm  will. --it  w:i»,  lipid  that 

id  Uufwhy  Htvtivl   to  take 

'■  'v  falbers  will. 

'' '  \iU  Sim  "ray 

nh,"  which 
;  Hiiil  gave 
■  uife;  and 
1^*  will,  and 
irHiTii  of  his 
iii3il  in  her 
*%^  balance 


of  personal  property  retained  by  the  ex- 
ecutrix according  to  the  will,"  and  for  thir- 
ty-seven years  kept  and  used  the  same  with- 
out offering  to  return  it, — she  was  deemed  to 
have  elected  to  take  under  the  will,  even 
though  some  time  before  her  death  she  de- 
clared that  she  was  holding  the  farm  as  her 
own,  and  that  it  belonged  to  her.  CJox  v. 
Rogers,  77  Pa.  160. 

Where  the  testator,  whose  wife  had  pre- 
deceased him  leaving  an  only  daughter,  by 
will  devoted  to  charitable  purpo.ses  money 
held  by  him  in  trust  for  his  wife  as  if  it 
were  absolutely  his  own,  and  devised  to  his 
daughter  his  homestead  with  the  household 
furniture,  and  directed  that  a  certain  sum 
out  of  his  personal  estate  should  be  invested 
to  the  best  advantage  and  the  income  thereof 
be  paid  to  the  daughter  for  her  support ;  and 
the  daughter  knew  that  her  father,  by  his 
will,  intended  to  dispose  of  his  wife's  es- 
tate as  well  as  his  own;  and,  after  the  will 
was  probated,  she  presented  an  account 
against  the  estate,  which  was  allowed  and 
paid;  and  she  took  possession  anl  used  the 
household  furniture  4ind  continued  to  reside 
on  the  homestead  until  she  sold  it;  and  she 
received  and  used  the  money  from  the  sale; 
and  the  executors  set  apart  a  trust  fund, 
and  paid  hor  the  income  thereof  for  thirteen 
years,  during  ten  of  which  she  made  no 
claim  to  them  for  her  mother's  estate, — it 
was  held  that  she  had  elected  to  take  under 
the  will.  Drake  v.  Wild,  70  Vt.  52,  39  Atl. 
248. 

Where  a  husband  and  wife  had  no  chil- 
dren by  their  union,  but  each  had  children 
by  a  former  marriage;  and  each,  by  a  will, 
devised  to  the  other  the  entire  estate  of 
both,  and  further  bequeathed  out  of  his  and 
her  property  such  jaum  as  should  be  neces- 
sary for  the  support  of  certain  minors  un- 
til their  majority;  and  the  wills  also  pro- 
vided that  all  the  property  left  that  be- 
longed to  either  should  be  equally  divided 
between  the  legal  heirs  of  both,  one  half 
to  the  husband's  heirs  and  one  half  to  the 
wife's;  and  each  named  the  other  as  ex- 
ecutor; and  the  wife  died  first,  and  the  hus- 
band offered  her  will  for  probate,  qualified 
as   executor   thereunder,   and  administered 
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the  following  words:  "I  leave  to  my  be 
loved  wife,  Mary  Catherine,  during  hei 
natural  life,  my  entire  personal  property  o! 
every  kind  and  description,  to  use  as  she 
may  think  best,  together  with  all  of  my 
real  estate,  consisting  of  the  Hancock  tract 
of  land  and  the  two  stores  and  lots  situated 
in  Lewiston,  to  lease  or  rent  as  she  may 
think  best  for  the  interest  of  herself  and 
younger  children."  He  gave  the  same  prop, 
erty,  upon  the  death  of  his  wife  to  his 
children,  who  were  also  the  children  of  his 
wife,  Mary  C.  The  value  of  the  personal 
estate  of  said  Jesse  N.  was,  at  the  time  of 
his  death,  $200.  Thft'said  Mary  C.  proved 
the  will  and  qualified  as  executrix  thereto, 
taking  into  her  possession  the  personal 
estate,  and  occupying  the  land    until    her 


Icath  during  the  month  of  March,  1S96. 
lie  left  no  will.  Petitioner  qualified  as  her 
ulrainistrator,  January  4,  1904.  She  was 
Indebted  in  the  sum  of  $75.  His  Honor, 
upon  the  foregoing  facts,  being  of  the 
opinion  that  the  said  Mary  C.  took  under 
the  will  but  a  life  estate  in  the  lands, 
rendered  judgment  for  defendants,  to  whidi 
plaintiff  excepted  and  appealed. 

Messrs.  Winston  &  Matthews  for  appel- 
lant. 

Messrs.  Day,  Bell,  &  Dunn  and  J.  B.  Mar- 
tin, for  appellees: 

One  cannot  accept  a  benefit  given  by  the 
testamentary  instrument,  and  evade  its 
burdens. 

Underbill,  Wills,  S  726;  Tripp  v.  Nobles. 


band  at  the  time  of  his  death ;  and  the  land 
set  off  to  her  for  dower  embraced  said  prem- 
ises, and  she  occupied  them  until  her  death, 
— ^it  was  held  that  the  widow  had  elected  to 
take  under  the  will,  and  after  her  death  in- 
testate the  other  children  could  not  main- 
tain an  action  for  partition  against  the  heir 
of  the  son,  to  whom  the  land  was  devised 
by  her  husband.  Buchanan  t.  McLennan, 
192  111.  480,  01  N.  E.  448. 

Where  the  testator  bequeathed  to  his  wife 
for  life,  with  remainder  over,  certain  bank 
stock  which  he  had,  before  the  execution  of 
the  will,  transferred  to  her  absolutely,  and 
made  other  devises  and  bequests  to  her  by 
the  will,  which  she  accepted,  such  acceptance 
-was  an  election  by  her  to  tnke  under  the  will; 
and,  if  she  sold  the  stock  after  making  such 
election,  the  remainder-man  could  main- 
tain an  action  against  her  estate  for  its  con- 
version. Moore  v.  Baker,  4  Ind.  App.  116, 
51  Am.  St.  Rep.  203,  30  N.  E.  629. 

Where  a  devisee,  by  a  title  adverse  to 
that  of  his  testator,  claims  land  that,  by  the 
same  instrument,  has  been  devised  to  an- 
other; but  accepts  other  property  devised 
and  bequeathed  to  him  by  the  same  will. — 
he  will  be  deemed  to  have  electetl  to  take 
under  that  instrument,  and  cannot  set  up 
"his  adverse  title  to  the  other  land.  Gore  v. 
Stevens,  1  Dana,  201,  25  Am.  Dec.  141.  See 
Smart  v.  Baugh,  3  J.  J.  Marsh.  363;  Hnydon 
v.  Ewing,  1  B.  Mon.  Ill ;  and  Field  v.  Enton, 
16  N.  C.  (1  Dev.  Eq.)  283,  which  are  to  the 
same  effect,  and  in  which  the  circumstances 
are  altogether  similar,  except  that  title  to 
slaves,  and  not  to  land,  was  involved. 

Where  the  testator  bequeatheil  property 
to  his  wife  and  children  in  equal  shares, 
"the  property  which  has  accrued  to  me  from 
ray  wife  and  what  is  yet  due  her,  being  con- 
sidered part  of  my  estate;"  and  his  wife 
survived  him  by  more  than  six  years,  and 
never  renounced  the  will,  but  seemed  to  ac- 
quiesce therein  and  to  hold  under  it.  and 
never  claimed  any  right  to  dower  or  distri- 
"bution  as  a  widow  unprovided  for  by  an  ap- 
proved will, — it  was  held  that  she  eU'cted 
to  "approve  and  uphold  the  will  in  all  its  ob- 
jects and  provisions"  as  interpreted  by  the 
court.  Clay  v.  Hart,  7  Dana,  1. 
4L.RA.(N.S.) 


Where  land  was  devised  to  a  niarrie<i 
woman  by  her  father,  upon  which  she  aud 
her  husband  lived  and  continued  to  live,  and 
the  latter,  by  his  will,  devised  this  land  of 
his  wife  to  her,  together  with  certain  slaves, 
for  her  natural  life,  remainder  over  to  his 
children;  and  she  resided  on  the  land  until 
her  death,  and  claimed,  held,  and  enjoyed 
the  other  property  so  devised  to  her;  and,  in 
a  suit  by  her  against  her  codevisees  under 
her  husband's  w^ill,  she  exhibited  that  in- 
strument, recited  its  provisions,  and  showed 
a  thorough  knowled^  of  her  rights  there- 
under,— it  was  held  that  these  facts  showcKl 
all  the  requisites  of  a  valid  election  on  her 
part  to  take  and  hold  under  her  husband's 
will,  and  that  thereby  she  devested  herself 
of  any  right  to  the  land  under  her  father's 
will.    Dawson  v.  Hayes,  1  Met.  (Ky.)  400. 

Where  a  devisee  under  a  will  is  required 
to  convey  to  others  certain  land  of  which 
he  holds  the  title,  his  acceptance  of  the  de- 
vise to  him  will  be  deemed  an  election  to 
surrender  all  title  to  such  land,  and  to  con- 
vey it  in  accordance  with  the  terms  of  the 
will.  McQuerrv  v.  Gilliland,  89  Ky.  434,  T 
L.R.A.  454,  12  S,  W.  1037. 

Where  the  holder  of  land  under  a  mort- 
gage title  disposed  of  it  by  will  as  if  it 
were  his  absolutely,  and  bequeathed  other 
property  to  the  mortgagee,  which  the  lat- 
ter accepted,  such  devisee  and  mortgagee 
could  not  maintain  a  bill  in  equity  to  redeem 
the  mortgage,  because,  by  his  acceptance  and 
retention  of  the  bequest,  he  had  elected  to 
hold  under  the  will.  Hvde  v.  Baldwin.  17 
Pick.  303. 

Where  the  testator  devised  land  of  his 
daughters  to  other  children,  and  bequeathed 
to  the  daughters  a  specified  amount  of 
money  as  their  full  share  of  his  estate,  the 
appearance  of  these  daughters  in  court,  and 
their  renunciation  of  all  claim  to  the  land, 
amount  to  an  election  to  take  under  the 
will.    O'Reilly  v.  Nicholson,  45  Mo.  160. 

Where  the  testator  directed  that  certain 
land  belonging  to  his  wife,  together  with 
other  land  of  his  own.  should  be  sold  to  pay 
his  debts,  and  the  residue  divided  among  his 
wife  and  children;  and,  by  the  same  instru- 
ment, provided  for  her  support  out  of  other 


1906. 


HOOGARD  V.  JORDAN. 


1067 


136  K.  G.  99,  67  L.RJL.  449,  48  S.  £.  675; 
Syme  v.  Badger,  92  N.  C.  706;  Gray  v, 
WilliamB,  130  N.  C.  53,  40  S.  £.  843. 

Connor,  J.,  delivered  the  opinion  of  the 
court: 

We  had  occasion  to  consider  the  general 
principle  involved  in  this  record  in  the  case 
of  Tripp  V.  Nobles,  138  N.  G.  99,  67  L.R.A. 
449,  48  S.  E.  675;  and  upon  a  rehearing  in 
138  N.  C.  747,  51  S.  E.  1038.  The  plaintiff 
insists  that  a  distinction  may  be  drawn  be- 
tween that  case  and  the  facts  presented  in 
this  appeal;  he  also  suggests  that  the  very 
-able  dissenting  opinion  "is  more  in  harmony 
with  decisions  and  justice."  It  must  be  con- 
ceded that  in  some  cases  there  is  an  ap- 
parent hardship  in  the  application  of  the 


well-settled  doctrine  of  election,  but  a  care- 
ful examination  of  the  numerous  cases  to  be 
found  in  our  own  and  the  English  courts 
shows  a  solicitude  on  the  part  of  the  judges 
to  so  administer  the  doctrine  that  the  rights 
of  all  persons  interested  shall  be  protected; 
decrees  are  so  molded  that,  when  possible, 
compensation  is  directed  to  be  made  and 
forfeitures  of  estates  prevented.  The  doc- 
trine of  election  between  inconsistent  dis- 
positions of  property  in  wills  and  pther 
instruments  is  peculiarly  of  equitable  origin 
and  its  administration  in  the  jurisdiction 
of  courts  of  equity  "by  reason  of  the  in- 
flexible, inelastic,  and  cramped  procedure  of 
the  common- law  courts."  An  examination 
of  the  will  of  Jesse  N.  Jordan,  made  but  a 
few  months  prior  to  his  deatn,  discloses  a 


land  belonging  to  him,  or,  in  lieu  thereof, 
dower  in  his  estate;  and  his  wife,  at  the 
time  of  the  execution  of  the  will,  signed  a 
writing  incorporated  in  the  will,  whereby 
she  professed  to  relinquish  her  own  land 
and  all  her  claim  upon  the  land  directed  to 
be  sold  with  her  land;  and,  after  the  lapse 
of  nearly  two  years  from  the  probate  of  the 
will,  the  widow  filed  with  the  judge  of  pro- 
bate her  written  dissent  to  the  will,  and  also 
her  petition  asking  for  dower  in  both  of  the 
tracts  of  land  as  belonging  to  the  estate  of 
her  deceased  husband;  and  the  probate  judge 
denied  her  right  to  have  dower  under  the 
statute,  but  adjudged  her  entitled  to  dower 
as  provided  by  the  will,  and  directed  that  it 
be  so  allotted  to  her,  which  was  done,  the 
dower  being  just  what  she  would  have  re- 
ceived had  there  been  no  will;  and  the  ex- 
ecutors sold  her  land  as  directed  in  the 
will, — she  was  held  to  have  elected  to  take 
under  the  will,  and  not  to  be  able  to  main- 
tain an  action  for  the  land  so  sold  against 
the  vendee  thereof.  Sigmon  v.  Hawn,  87 
N.  C.  450. 

Where  a  father,  by  deed,  conveyed  cer- 
tain land  to  his  son.  which,  by  a  will  ex- 
<.'cutcd  before  the  deed,  he  had  devised  with 
other  property  to  the  same  son,  it  was  held 
that  tho  son,  by  qualifying  as  executor  of 
his  father's  will,  had  elected  to  take  the 
land  under  that  instrument,  and  not  under 
the  deed.  Allen  v.  Allen,  121  N.  C.  328,  28 
S.  E.  513. 

Where  the  testator  devised  part  of  his 
•own  land  and  part  of  his  deceased  wife's 
land  to  one  son,  and  to  the  other  son  the 
•oth?r  portion  of  his  wife's  land  with  other 
land  of  the  testator;  and  the  sons  accepted 
the  provisions  of  the  will, — it  was  held  that 
•each  of  them  had  thereby  elected  to  take 
•their  mother's  land  under  their  father's  will. 
Preston  v.  Jones,  9  Pa.  456. 

Where  the  t-estator  devised  to  his  son  "ray 
farm  subject  to  my  wife's  tWrds,"  which 
farm  was  his  wife's  and  not  his;  and  gave 
all  his  personal  property  to  his  wife;  and 
his  wife  was  the  executrix  of  the  will,  and 
was  well  acquainted  w\th  the  amount  of  his 
estate,  both  real  and  personal,  and  in  her 
account  as  execui>rix  took  credit  "by  balance 
4L.RJV.(N.S.) 


of  personal  property  retained  by  the  ex- 
ecutrix according  to  the  will,"  and  for  thir- 
ty-seven years  kept  and  used  the  same  with- 
out offering  to  return  it, — she  was  deemed  to 
have  elected  to  take  under  the  will,  even 
though  some  time  before  her  death  she  de- 
clared that  she  was  holding  the  farm  as  her 
own,  and  that  it  belonged  to  her.  Cox  v. 
Rogers,  77  Pa.  160. 

Where  the  testator,  whose  wife  had  pre- 
deceased him  leaving  an  only  daughter,  by 
will  devoted  to  charitable  purposes  money 
held  by  him  in  trust  for  his  wife  as  if  it 
were  absolutely  his  own,  and  devised  to  his 
daughter  his  homestead  with  the  household 
furniture,  and  directed  that  a  certain  sum 
out  of  his  personal  estate  should  be  invested 
to  the  best  advantage  and  the  income  thereof 
be  paid  to  the  daughter  for  her  support ;  and 
the  daughter  knew  that  her  father,  by  his 
will,  intended  to  dispose  of  his  wife's  es- 
tate as  well  as  his  own;  and,  after  the  will 
was  probated,  she  presented  an  account 
against  the  estate,  which  was  allowed  and 
paid;  and  she  took  possession  anl  used  the 
household  furniture  And  continued  to  reside 
on  the  homestead  until  she  sold  it;  and  she 
received  and  used  the  money  from  the  sale; 
and  the  executors  set  apart  a  trust  fund, 
and  paid  hor  the  income  thereof  for  thirteen 
years,  during  ten  of  which  she  made  no 
claim  to  them  for  her  mother's  estate, — it 
was  held  that  she  had  elected  to  take  under 
the  will.  Drake  v.  Wild,  70  Vt.  52,  39  Atl. 
248. 

Where  a  husband  and  wife  had  no  chil- 
dren by  their  union,  but  each  had  children 
by  a  former  marriage;  and  each,  by  a  will, 
devised  to  the  other  the  entire  estate  of 
both,  and  further  bequeathed  out  of  his  and 
her  property  such  .sum  as  should  be  neces- 
sary for  the  support  of  certain  minors  un- 
til their  majority;  and  the  wills  also  pro- 
vided that  all  the  property  left  that  be- 
longed to  either  should  be  equally  divided 
between  the  le^Til  heirs  of  both,  one  half 
to  the  husband's  heirs  and  one  half  to  the 
wife's;  and  each  named  the  other  as  ex- 
ecutor; and  the  wife  died  first,  and  the  hus- 
band offered  her  will  for  probate,  qualified 
as   executor   thereunder,  and  administered 
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wise  plan  for  the  disposition  of  his  estate, 
by  which  his  widow  is  enabled  to  use  both 
her  own  and  his  property  **for  the  best 
interest  of  herself  and  younger  children/' 
To  this  end  he  gives  her  a  life  estate  in  the 
Ilancock  land  to  which  it  is  not  improbable 
he  thought  he  was  entitled  to  one  half,  "two 
stores  an4  lot  in  Lewiston,  N.  C./'  and  his 
entire  personal  estate.  It  will  be  noted  that, 
.\t  the  time  of  his  death,  four  of  his  chil- 
dren were  under  fourteen  years  of  age,  and 
nil  were  minors.  At  her  death  he  gives  to 
<'rtch  child  a  share  in  the  property.  It  was 
stated  on  the  argume.it  that  she,  for  some 
reason,  did  not  get  the  stores.  We  are  con- 
cluded in  this  respect  by  the  record,- —the 
petition  states  that  she  died  seised  of  the 
Hancock    land    and    ''two    stores    and    lot 


situate  in  Lewiston,  K.  C."  His  personal 
estate  was  worth  but  $200,  to  all  of  which 
she  would  have  been  entitled  as  her  year's 
support.  There  is  nothing  in  the  record  to- 
show  the  value  of  the  land  or  the  stores,  nor 
that  the  latter  did  not  belong  to  the  tes- 
tator. We  are  of  the  opinion  that,  upon  the 
facts  found,  Mrs.  Jordan  was  put  to  her 
election,  either  to  claim  under  the  will  as  a 
whole,  or  to  claim  against  it,  surrendering- 
any  other  than  her  dower  right  in  the 
stores  and  her  year's  support  in  the  person- 
alty. She  knew  the  contents  of  the  will,. 
proved  it,  and  qualified  as  executrix,  re- 
mained in  possession  of  the  property  until 
her  death  in  1896,  and  her  children  went 
into  possession  under  the  will.  Thus  for 
nine  years  she,  by  her  conduct  in  proving 


her  estate,  and  in  various  actions  arising 
out  of  the  will  laid  claim  to  all  the  residue 
of  her  estate  in  accordance  with  the  terms 
of  her  will, — it  was  held  that  these  acts  on 
his  part  were  an  election  to  take  under  the 
will.  Allen  v.  Boomer,  82  Wis.  304,  52  N. 
W.  428. 

The  same  rule  of  law  is  applied  to  those 
cases  where  the  testator  has  at  least  a  par- 
tial interest  in  the  property  of  another,  at- 
tempted to  be  disposed  of  by  the  will  as  if 
it  were  entirely  the  testator's  own. 

Where  the  testatrix  devised  land  to  her 
children,  a  part  of  which  she  owned  in  fee 
and  a  part  of  which  belonged  to  her  children 
in  common  as  heirs  of  a  deceased  brother; 
and  one  daughter  took  a  portion  of  the  land, 
and  another,  another  portion ;  and  the  latter 
daughter  died  intestate,  and  this  piece  of 
land  descended  to  her  minor  children,  for 
whose  benefit  it  was  mortgaged  by  a  lawful 
order  of  the  probate  court;  and  the  firsC- 
iiientioned  daughter  disposed  of  her  share  of 
Uind  under  her  mother's  will,  and  kept  the 
proceeds,  and  obtained  deeds  from  her 
hrother  and  sister  of  their  interest  in  the 
lands  so  devised  to  her  dead  sister,  which 
deeds  gave  her  such  title  to  the  mortgaged 
land  as  the  grantors  inherited  from  their 
brother;  and  she  recognized  the  mortgagee's 
right  by  paying  interest  on  the  mortgage, — 
it  was  held  that  she  had  made  an  election 
to  hold  under  her  mother's  will,  and  could 
not  set  up  the  title  so  acc^uired  to  defeat 
the  mort«jnge.  l-'armington  Sav.  Bank  v. 
Ciirran,  72  Conn.  342,  44  Atl.  473. 

Where  laud  was  conveyed  to  one  for  life, 
remainder  in  fee  to  his  sons;  and  the  donee 
for  life  devised  the  same  to  his  wife  for 
life,  and  after  her  death  to  one  of  his  seven 
sons  for  life,  remainder  in  fee  to  the  chil- 
dren of  such  son ;  and  the  son  and  his  mother 
took  possession  of  the  whole  land  so  de- 
vised, and  afterwards  conveyed  the  same 
with  a  warranty  of  title  in  fee;  and,  many 
years  after  such  conveyance,  the  son  died 
intestate  (his  mother  having  predeceased 
him), — it  was  held,  in  an  action  by  his  chil- 
<lren  to  recover  the  land  from  their  father's 
grantee,  claiming  the  same  as  remainder- 
men under  the  will  of  their  grandfather, 
4L.R.A.(N.S.) 


that  they  were  entitled  to  the  land  because 
their  father,  in  sharing  with  his  mother  the 
full  estate  for  his  own  life  in  the  whole  of 
the  land,  and  in  recognizing  the  title  derived 
from  the  will  by  conveying  all  of  it,  had 
elected  to  hold  the  same  under  the  will,  and 
his  gmntee  must  abide  by  his  election. 
Brown  v.  Ward,  103  N.  C.  173,  9  S.  E.  300. 

Where  the  testator  devised  land  of  which 
he  was  alleged  to  be  a  life  tenant  to  two 
of  his  nephews,  cliarged  with  the  payment 
of  a  certain  sum  of  money  to  the  heirs  of 
the  testator's  deceased  brothers  and  sisters^ 
a  receipt  to  his  executors  for  a  sura  oi 
money  "for  inheritance,"  signed  by  one  of 
such  heirs,  was  held  to  be  an  election  on 
the  part  of  such  heir  **to  stand  by  the  pro- 
visions of  the  will,'*  and  to  estop"  him  from 
setting  up  title  to  the  land  as  a  remainder- 
man.    Fenstermacher  v.  Mover,  35  Pa.  354. 

W^here  the  testator  devised  to  his   sons 
and  daughters  certain  land   which  he   had 
received  under  a  will  that  permitted  him  to- 
leave  it  to  his  sons  only,  and  also  devised 
other  lands  with  personal  estate  to  the  sons; 
and  they  fully  assented  to  the  will,  and  re- 
ceived all  the  benefits  conferred  upon  them- 
thereby,  and  united  with  their  sisters  in  an 
amicable  parol  partition, — the  sons,  and  all' 
deriving  title   from  them   to   the   lands  in 
question,  were  held  to  be  estopped  to  deny 
the  title  of  their  sisters  to  the  portions  of 
the  hind  allotted  to  them  in  the  said  parti- 
tion.    Spaulding  v.   Ferguson.   158  Pa.  219, 
27  Atl.  945. 

Where  land  was  conveyed  by  a  trust  deed 
to  the  grantee  for  life,  and  after  his  death  to 
be  equally  divided  among  his  wife  and  chil- 
dren; and  he  devised  the  same  to  his  son 
and  daughter  for  life,  with  remainder  to 
their  children  living,  and  cross -remainders  in 
event  of  either  dying  without  issue  living, 
and  devised  and  bequeathed  other  property 
to  his  wife  and  his  other  children;  and,  four 
years  after  the  testator's  death,  and  after 
they  had  accepted  the  devise  under  the  will, 
and  were  even  then  in  the  enjoyment  of  the 
same,  one  of  the  testator's  daughters  and 
her  husband  filed  a  bill  in  equity  against 
the  testator's  wife  and  his  surviving  chil- 
dren, but  without  joining  the  grandchildreB* 
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the  will  and  qualifying,  and  by  using  the 
property,  acquiesced  in  the  disposition  made 
by  her  husband.  For  eight  years  since  her 
death  the  only  persons  who  could  have  been 
benefited  by  electing  to  take  as  her  heirs 
and  against  the  will  have  likewise  acqui- 
esced in  it.  Certainly,  after  so  long  ac- 
quiescence in  the  provisions  of  the  will,  her 
Administrator,  against  the  consent  of  her 
Teal  representatives,  will  not  be  permitted 
to  make  an  election  for  her  by  simply  filing 
a  petition  for  the  sale  of  the  land.  Her 
oonduct  brings  the  case  clearly  within  the 
observation  of  Lord  Hardwicke  in  Tomkyns 
V.  Ladbroke,  2  Ves.  Sr.  593,  that  the  courts 
will  not  ^'disturb  things  long  acquiesced  in 
by  families  upon  the  foot  of  rights,  which 
tliose  in  whose  place  they  stand,  never  called 


in  question."  The  vice  chancellor,  in  De- 
war  V.  Maitland,  L.  R.  2  £q.  834,  said: 
"Although  the  court  compels  persons  to 
elect,  yet  election  itself  is  a  voluntary  act. 
The  doctrine  has  been  established  for  the 
peace  of  families  and  of  the  public,  that, 
if  property  has  been  long  enjoyed  according 
to  a  certain  mode  and  rights,  this  court 
will  be  very  slow  to  disturb  such  enjoyment. 
The  heir  in  this  case  chose  to  enjoy  the 
property  devised  by  his  father, — whether 
properly  devised  or  not, — and  upon  the 
footing  of  his  will."  In  Worthington  v. 
Wiginton,  20  Bcav.  67,  the  question  was  dis- 
cussed by  Sir  John  Rorailly,  M.  R.,  saying: 
''Two  things  are  essential  to  constitute  a 
settled  and  concluded  election  by  any  per- 
son who  takes  an  interest    under    a    will, 


of  one  of  the  .surviving  daughters,  seeking  by 
the  bill  compensation  for  an  allc^^ed  inequal- 
ity in  the  dispositions  imder  the  will  as 
compared  with  the  rights  intended  by  the 
trust  deed,  and  stating  that  the  complain- 
ants were  unwilling  to  take  under  the  will, 
and  claiming  the  benefit  of  the  provisions  of 
the  trust  deed,  and  further  stating  that  they 
were  unwilling  to  disturb  the  family  arrange- 
ments contemplated  by  Uie  testator  in  his 
will,  and  alleging  that  certain  real  estate 
which  had  been  held  by  the  testator  under  an- 
other trust  deed  similar  to  the  one  mentioned 
above  had  been  in  the  possession  of  one  of 
the  complainants,  testator's  son-in-law,  for 
ten  years  under  an  agreement  with  the  tes- 
tator to  purchase  the  same,  and  that  be  had 
paid  nearly  the  whole  of  the  purchase  price, 
and  asking  that  the  same  be  sold  and  the 
proceeds  be  paid  to  the  said  complainant  to 
be  invested  in  slaves  to  be  held  by  him  in 
accordance  with  the  terms  of  the  will;  and, 
by  consent  of  all  the  parties  to  the  bill,  a 
decree  was  made  affording  the  relief  sought, 
— ^it  was  held  that  these  circumstances  ex- 
hibited "a  clear  intent  to  perpetuate  the 
provisions  made  by  the  will  so  far  as  the 
rights  of  the  objecting  parties  would  per- 
mit," and  did  not  operate  as  an  election  to 
take  under  the  trust  deed.  McGowan  v. 
Lowrance,  3  S.  C.  N.  S.  350.  The  court  said 
that,  considering  that  the  only  parties  de- 
fendant to  the  bill  were  the  widow  and  her 
daughter  and  the  lattor's  husband,  and  that 
the  decree  was  based  upon  a  consent  of  such 
defendants,  "it  is  clear  that  the  proceeding 
is  to  be  regarded  as  an  application  to  the 
court  to  sanction  by  its  decree  a  compromise 
made  between  theae  parties,  by  which  [the 
complainants]  were  to  receive  a  pecuniary 
compensation  in  lieu  of  the  interest  intended 
under  the  [trust]  de^d.  the  .provisions  of  the 
will  to  stand  in  all  other  respects." 

In  such  a  case,  however,  there  must  be  a 
clear  intention  on  the  part  of  the  testator 
to  devise  the  property  not  owned  by  him, 
and,  if  the  will  can  be  construed  as  passing 
only  his  share  of  an  undivided  estate,  it  will 
be  given  that  effect;  and  where,  by  a  con- 
tract to  partition  certain  lands,  the  share  of 
one  of  the  parties  thereto  was  to  be  con- 
4L.R.A.(N,S.) 


veyed  to  herself  and  husband  as  tenants  in 
common,  but  the  scrivener,  by  the  directions 
of  the  husband,  made  out  the  deed  to  him 
alone,  and  it  was  so  executed  by  the  grantor, 
and  the  wife  received  no  consideration  there- 
for, and  this  fact  was  not  discovered  by  her 
until  af£er  the  death  of  the  husband,  who 
left  a  will  devising  his  wife  certain  other 
real  estate  and  bequeathing  her  a  specified 
amount  of  money  in  lieu  of  dower,  and  giv- 
ing to  others  all  the  residue  of  his  estate, 
including  the  wife's  share  of  such  land,  and 
the  wife  accepted  the  provisions  of  the  will, 
— ^it  was  held  that  this  acceptance  was  not 
such  an  election  to  hold  under  the  will  as 
would  preclude  her  from  setting  up  a  claim 
to  one  half  of  the  land  so  conveyed  to  her 
husband,  since  there  was  no  mention  in  the 
will  of  any  specified  parcel  of  land  to  be  cov- 
ered by  the  residuary  clause,  and  nothing 
to  show  that  her  husband  intended  to  give 
residuary  legatees  anything  but  his  own 
pi-operty.  Haack  v.  Weicken,  118  N.  Y.  67, 
23  N.  E.  133. 

Where  the  testator  seeks  to  dispose  of  the 
proceeds  of  a  policy  of  insurance  payable 
at  his  death,  and  by  the  same  instrumi^nt 
bequeaths  other  property  to  the  beneficiary 
of  the  policy,  the  latter  is  called  upon  to 
make  a  choice  between  the  legacy  and  the 
insurance  money;  and  his  acts  in  regard 
thereto  will  be  subject  to  the  same  interpre- 
tation as  those  of  legatees  in  the  other 
cases  before  noted. 

Where  the  testator  devised  certain  land 
in  fee  simple  to  his  wife,  and  also  be- 
queathed her  certain  insurance  money  pay- 
able to  her  on  his  death,  with  directions  as 
to  its  expenditure;  and,  in  an  action  for  n 
construction  of  the  will,  the  wife  laid  claim 
to  the  land  so  devised  to  her, — it  w^as  held 
that  she  thereby  elected  to  take  the  land  un- 
der the  will,  and  must  therefore  expend  the 
insurance  money  as  directed.  Jackson  v. 
Bevins,  74  Conn.  96,  49  Atl.  899. 

Where  the  testator  devised  land  to  his 
wife,  and  to  his  daughter  by  a  former  wife 
bequeathed  a  portion  of  the  proceeds  of  n  • 
policy  of  life  insurance  payable  to  his  wif-- 
and  her  children,  the  widow's  acceptance  of 
the  devise  was  an  election  to  take  under  the 
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which  disposes  of  property  belonging  to  that 
person.  There  must  be,  in  the  first  place, 
clear  proof  that  the  person  put  to  his  elec- 
tion was  aware  of  the  nature  and  extent 
of  his  rights;  and,  in  the  second  place,  it 
must  be  shown  that,  having  that  knowledge, 
he  intended  to  elect.  In  this  case,  I  think 
that  the  widow  was  aware  of  w^hat  her 
rights  were;  she  was  fully  aware  of  the  con- 
tents of  her  husband*8  will,  she  was  the 
sole  executrix  named  in  it,  and  had  proved 
it;  and  she  had  made  use  of  her  character 
of  executrix  to  enforce  payment  of  money 
due  to  her  late  husband  and  to  arrange  with 
the  landlord  for  the  surrender  of  the  five 
leaseholds.  She  must,  therefore,  on  the  one 
hand,  have  known  that  her  husband  had,  by 
his.  will,  specifically  bequeathed  the  stock 


standing  in  their  joint  names,  and  that  by- 
it  he  gave  her  only  a  life  interest  in  that 
stock.  .  .  .  She  knew  that  the  will  dis- 
posed of  her  property,  she  knew  that  she 
could  withdraw  it  from  the  operation  of  the 
will." 

The  discussion  and  review  of  the  authori- 
ties are  full  and  exhaustive.  In  Adsit  v. 
Adsit,  2  Johns.  Ch.  448,  7  Am.  Dec.  539. 
Chancellor  Kent  said:  "Taking  posses8ion 
of  property  under  a  will  or  other  instru- 
ment, and  exercising  unequivocal  acts  of 
ownership  over  it  for  a  long  time,  will 
amount  to  a  binding  election.**  Penn  v. 
Guggenheimer,  76  Va.  839;  Pom.  Eq.  Jur. 
513;  Fetter,  Eq.  56.  We  have  discussed  the 
question  upon  the  theory  that  the  widow  in 
her   lifetime,  or   her   heirs   at  law  at   her 


will,  and  estopped  her  from  claiming  that 
portion  of  the  insurance  money  bequeathed 
to  the  daughter  of  the  former  wife.  Huhiein 
V.  Huhiein,  87  Ky.  247,  8  S.  W.  260. 

.\gain,  where  the  testator  directed  that 
the  proceeds  of  all  policies  of  insurance  up- 
on his  own  life  which  were  payable  to  his 
children,  except  those  wherein  a  certain 
daughter  was  named  as  bencfipiary,  should 
be  divided  among  his  children  other  than  the 
said  daughter;  and  by  a  codicil  reaffirmed 
such  provision,  but  devised  to  the  said 
daughter  certain  real  estate,  which  she  ac- 
cepted,— it  was  held  that  she  had  thereby 
elected  to  take  under  hor  father's  will,  and 
was  estopped  from  setting  up  any  claim  to 
the  money  realized  from  the  policies  of  in- 
surance and  directed  by  the  te^^tator  to  be 
divided  among  the  other  children.  Van 
Schaack  v.  Leonard,  164  111.  602.  4.>  N.  E. 
982. 

Where  the  testator  devised  land  to  his 
children,  and,  by  the  same  instrument,  di- 
rected in  what  manner  his  executor  should 
expend  the  procoiMls  of  a  policy  of  insurance 
payable  upon  his  drnth,  to  his  children,  their 
acceptance  of  the  devise  was  an  election  to 
take  under  the  will;  and  they  could  not 
afterwards  lay  claim  to  the  proceeds  of  thp 
policy.  Hartwig  v.  Schiefer,  147  Ind.  64,  40 
N.  E.  75. 

It  follows  that,  where  land  is  devised  by 
will,  which  the  testator  had  contracted  to 
.sell,  and  by  the  same  instrument  other  prop- 
erty is  given  the  vendee,  the  latter  must 
elect  between  the  legacy  and  the  enforce- 
ment of  the  contract,  and  his  acts  may  be 
deemed  such  an  election. 

Thus,  where  the  testatrix  devised  certain 
land  to  her  son,  and  by  the  same  instrument 
bequeathed  a  certain  sum  of  money  to  her 
daughter,  which  was  paid  to  her  by  her 
mother's  executor;  and,  after  the  expiration 
of  two  years,  the  executor  rendered  an  ac- 
count of  his  trust  to  the  proper  court,  which 
was  approved  and  the  estate  was  declared 
settled,  and  the  executor  was  discharged, — it 
was  held  that  the  daughter  had  elected  to 
take  under  the  will,  and  was  estopped  to 
enforce  a  parol  agreement  of  the  testatrix 
4L.R.A.(N.S.) 


to  give  her  the  land.    Gorham  v.  Dodffe.  1±> 
111.  .'528,  14  N.  E.  44. 

W^here  land  was  purchased  by  a  father 
with  the  understanding  that  it  was  to  be  con- 
veyed to  one  of  his  sons  upon  the  father  lac- 
ing reimbursed  for  its  purchase  price;  and 
the  son  took  possession  and  made  improve- 
ments thereon,  and  paid  back  to  his  father 
the  greater  part  of  the  purchase  price;  and 
the  father,  by  his  will,  directed  that  thia 
piece  of  land  with  others  should  be  equally 
divided  among  his  children  subject  to  the 
condition  that  the  said  son  should  be  reim- 
bursed for  improvements  made  by  him  not 
exceeding  a  certain  amount;  and  the  said 
son  was  appointed  executor,  and  qualified  as 
such,  and  assumed  the  duties  of  the  office 
without  questioning  the  devise  of  said  land, 
and,  with  his  coexecutor,  made  an  inventory 
of  it  as  if  it  belonged  to  his  father's  estate, 
and  estimated  the  value  of  his  improvements 
thereon,  and  asserted  a  claim  to  the  other 
lands  devised  by  his  father, — he  was  deemed 
to  have  elected  to  take  under  the  will,  and 
was  estopped  from  demanding  the  specific 
performance  of  his  father's  contract  to  sell 
the  land  to  him,  even  though  he  retained 
possession  thereof  without  accounting  to  the 
other  devisees  for  the  rents  and  profits. 
Woolley  V.  Schrader,  116  111.  29,  4  N.  E. 
658. 

Of  course  no  election  can  be  implied  from 
the  conduct  of  a  beneficiary  who  is  in  ig- 
norance of  any  title  to  the  property  other 
than  that  which  has  been  conferred 'by  the 
will;  and  it  has  accordingly  been  held  that 
the  election  can  be  made  only  with  the  full 
knowledge  of  the  facts;  and,  if  a  legatee 
whose  property  had  been  devised  by  the  tes- 
tator in  ignorance  of  the  rule  of  law  as  to 
election,  but,  upon  being  informed  thereof 
before  the  settlement  of  the  estate  and  be- 
fore the  rights  of  any  person  had  been  af- 
fected, returned  his  legacy  to  the  executor 
and  informed  him  that  he  elected  not  to 
take  it,  such  legatee  would  not  be  deemed  to 
have  elected  to  hold  under  the  will.  Watson 
V.  Watson,  128  Mas^  152. 

In  short,  to  be  binding  upon  the  bene- 
ficiary, "the  election  must  be  made  under- 
standingly,  with  a  knowledge  both  of  tlM 
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death,  were  seeking  to  claim  her  land  de- 
vised by  Jesse  N.  Jordan.  It  would  seem 
that,  if  such  were  the  case,  they  would, 
under  the  circumstances,  be  held  to  have 
elected  to  claim  under  the  will  after  the 
unequivocal  acts  of  ownership  and  long  ac- 
quiescence in  the  disposition  made  by  her 
husband.  However  this  might  be,  we  are 
unable  to  perceive  how,  in  the  light  of  the 
facts  appearing  in  the  record,  where  all  of 
the  parties  interested,  or,  who,  if  no  dis- 
position had  been  made  of  the  land  by  the 
husband,  would  have  been  interested,  arc 
still  acquiescing  in  and  claiming  under  the 
will,  the  administrator  of  Mrs.  Jordan  can 
treat  the  election  to  claim  against  the  will 
as  having  been  made,  and  subject  the  land 
to  sale.     It  is  conceded  that  the  only  pur- 


pose in  seeking  to  sell  the  land  is  to  pay  a 
debt  contracted  by  Mrs.  Jordan  after  the 
death  of  her  husband.  She  was  certainly 
under  no  legal  or  moral  obligation  to  th<» 
creditor  to  dissent  from  her  husband's  will 
or  elect  to  take  against  it.  The  status  of 
her  property  was  a  matter  of  record  when 
the  debt  was  contracted,  and  no  question 
raised  until  eight  years  after  her  death. 
The  children,  it  is  to  be  presumed,  upon  the 
death  of  Mrs.  Jordan  took  possession  of  the 
land  under  their  father's  will.  It  is  dif- 
ficult to  see  how,  against  their  consent,  a. 
court,  in  a  statutory  proceeding,  having" 
no  equitable  element  in  it,  can  proceed  to 
sell  the  land.  If  sold  for  a  price  in  excess 
of  the  debt,  to  whom  and  in  what  right 
would  the  excess  be  paid?     Certainly,  if  the 


facts  and  of  his  rights  under  the  will."  Hus- 
ton V.  Cone,  24  Ohio  St.  11. 

While  the  following  cases  in  no  way  ques- 
tion the  binding  force  of  the  doctrine  of  elec- 
tion, they  seem  to  require  a  very  clear  indi- 
cation of  that  purpose  on  the  part  of  the 
beneficiary  where  the  election  is  sought  to 
be  established  from  his  conduct  alone. 

In  Clark  v.  Hershy,  52  Ark.  473,  12  S.  W. 
1077,  the  court  was  disposed  to  hold  that  a 
long  delay  on  the  part  of  a  devisee  "in  mak- 
ing inquiry  about  lier  rights  and  in  taking 
steps  to  enforce  them  would,  of  itself,  prob- 
ably, and  certainly  in  connection  with  other 
facts  tending  to  show  her  election  to  take 
under  the  will,  establish  that  election  if  it 
were  not  for"  the  fact  that  such  delay  oc- 
curred during  the  Civil  War,  when  the  courts 
were  to  a  great  extent  closed  and, business 
partly  suspended,  and  the  devisee's  husband 
was  a  refugee. 

Wlvere  the  testator  devised  to  his  son  land 
belonging  to  his  wife,  and  devised  to  her  for 
life  the  use  of  one  third  of  his  real  estate, 
and  gave  her  certain  personalty  and  the 
right  to  occupy  his  dwelling  house,  and  no 
one  opposed  the  probate  of  the  will,  and  the 
family  lived  together  upon  the  estate  until 
the  death  of  the  widow  without  making  any 
division  of  the  estate  or  setting  off  dower, 
and  the  children  continued  to  live  there  to- 
gether after  their  mother's  death,  it  was 
held  that  these  fact«  did  not  show  an  elec- 
tion by  the  widow  to  take  her  land  under 
the  will  of  her  husband,  and  that  her  heirs 
were  entitled  to  a  partition  of  the  lands. 
Fitts  v.  Cook,  5  Cush.  598.  The  court  added: 
"In  looking  at  the  provisions  of  this  will, 
it  will  be  seen  that  they  are  so  little  a  de- 
parture from  what  would  have  been  the 
legal  rights  of,"  the  widow  "without  the 
will  that  little  can  be  inferred  from  her  sub- 
sequent use  of  the  property  in  the  manner 
set  forth." 

Where  the  claimant  to  land  devised  to  an- 
other under  a  will  by  which  a  sum  of  money 
was  also  bequeathed  to  such,  claimant,  de- 
manded and  collected  her  legacy,  but  never 
abandoned  her  efforts  to  recover  the  land 
claimed  by  her,  and  consulted  numerous 
counsel  in  regard  to  her  rights  to  the  land,  I 
4L.R.A.(N.S.) 


none  of  whom  informed  her  as  to  the  legal 
effect  of  her  acceptance  t)f  her  legacy ;  and 
it  did  not  appear  that  she  herself  was  aware 
of  it, — ^she  was  not  thereby  deemed  to  have 
elected  to  abide  by  the  will,  but  could  main- 
tain her  action  to  recover  the  land  so  claimed 
provided  she  would  return  the  money  with 
interest,  and  provided,  further,  that  no 
equity  had  arisen  in  favor  of  those  claiming 
the  land  under  the  will.  Young  v.  Young,. 
51  N.  J.  Eq.  491,  27  Atl.  627. 

Where  the  testator,  among  other  things* 
devised  land  of  liis  wife  to  his  children,  and 
charged  the  lands  with  an  annuity  to  his 
wife,  and  the  devisees  divided  the  land  ac- 
cording to  the  terms  of  the  will,  and  the 
widow  lived  some  of  the  time  with  a  daugh- 
ter and  the  rest  of  the  time  until  her  death 
with  a  son,  and  made  no  will  or  deed  of  the 
land,  it  was  held  that  these  facts  were  aot 
sufficient  proof  of  an  election  by  her  to  take 
under  her  husband's  will,  though  it  was  also 
shown  that  she  had  declared  the  will  should 
stand,  and  expressed  a  desire  that  the  neces- 
sary papers  should  be  drawn  and  signed; 
there  bemg  no  satisfactory  evidence  that  she 
ever  received  the  annuity  bequeathed  to  her, 
or  that  she  intended  to  make  any  election. 
Davis  V.  Davis,  46  Pa.  342. 

Where  the  •  testator,  by  will,  disposed  of 
property  which  he  had,  before  the  execution 
of  his  will,  conveyed  to  a  trustee  for  the 
sole  and  separate  use  of  his  wife  for  life, 
the  mere  fact  that  the  wife  qualified  as  ad- 
ministratrix with  the  will  annexed  was  not 
an  election  by  her  to  take  under  the  will  ami 
not  to  take  under  the  trust  deed,  she  liaviuj>. 
within  a  year  from  the  testator's  de-ith,  ex- 
ecuted a  deed  of  renunciation  of  her  riii^hts 
under  the  will.  Taylor  v.  Browne,  2  Leigh. 
419. 

In  Allen  v.  Allen,  68  Wis.  202,  16  N.  W. 
610,  it  is  said  in  the  closing  paragraph  of 
the  opinion  that,  where  a  testator  devised  to 
his  w^ifc  his  son's  land,  and  in  the  «*ame  will 
devised  to  the  son  real  estate  which  the  tes- 
tator owned,  and  which  by  a  decree  of  thp 
proper  court  was  distributed  to  the  son  an*^! 
accepted  by  him,  the  son  was  not  thereby 
estopped  to  urge  his  claim  devised  to  the 
testator's  wife.     Here  it  seems  clear  that 
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land  is  sold  as  her  property,  the  excess  after 
paying  the  debt  should  be  paid  to  her  heirs, 
und  not  the  devisees  of  her  husband. 
There  can  be  no  partial  election  to  claim 
against  the  will.  It  is  well  settled  that  the 
election,  when  made^  must  be  complete  and 
final.  Rights  of  property  and  family  settle- 
ments made  with  the  consent  of  husband  and 
wife,  or,  at  least,  acquiesced  in  by  the  sur- 
vivor, would  be  insecure,  if,  after  so  many 
years,  they  could  be  disturbed  in  this  sum- 
mary method.  To  the  suggestion  that  Mrs. 
Jordan  made  no  will,  it  would  seem  an  an- 
swer that  she  acquiesced  in  the  disposition 
-of  her  land  made  by  her  husband.  As  we 
have  said  in  Tripp  v.  Nobles,  supra,  the 
creditor  cannot  reasonably  complain ;  he  ex- 
tended credit  with  the  condition  of  the  title 
-disclosed  on  the  records,  Wliether  Mrs. 
Jordan  preferred  to  abide  by  the  will  of  her 
husband,  and  take  the  $200  in  personalty 
under  the  will  by  reason  of  an  arrangement 
made  between  them,  or  out  of  respect  to  his 
wishes,  or  for  any  other  reason,  is  not  ma- 
terial. She,  by  her  conduct,  showed  that 
^he  was  content  with  the  disposition  of  her 
property;  and  his  will,  approved  by  lier, 
should  not  now  be  disturbed.  To  do  so 
would  not  "be  in  harmony  with  decisions 
and  justice." 

We  have  given  the  case  a  careful  consider- 
ation, and  re-examined  the  authorities,  and 
find  no  reason  for  disturbing  the  decisions 
heretofore  made  by  us.  It  may  be  proper  to 
say  that  all  of  the  authorities  disclose  a  pur- 
pose to  give  to  the  widow,  claiming  dower 
in  land  devised  to  her,  the  largest  possi- 
ble latitude  both  in  regard  to  the  construc- 
tion of  the  w411  and  the  time  within  which 
she  is  required  to  elect.  As  said  by  Romilly, 
V.  C,  in  Worthington  v.  Wiginton,  supra, 
**i\\e  cases  relative  to  dower  have  no  appU- 
ration  to  the  present." 

The  judgment  of  the  court  below  must  be 
M  (firmed. 


Walker,  J.,  concurring  in  result: 
This  case  is  not  like  Tripp  v.  Nobles,  136 
N.  C.  00,  67  L.R.A.  440,  48  S.  E.  675.  Here 
there  was  a  substantial  benefit  conferred  by 
the  will  which  forced  the  plaintift's  intes- 
tate to  choose  between  the  acceptance  of 
that  benefit  and  the  retention  of  the  prop- 
erty, already  her  own^  which  is  attempted 
to  be  disposed  of  by  the  same  instrument. 
There  was  no  such  benefit  received  under 
the  will  construed  in  Tripp  v.  Nobles,  it 
would  seem  but  just  to  require  that  the 
benefit  bestowed  should  be  a  substantial 
one,  in  order  to  put  the  donee  to  an  elec- 
tion; and  that  it  should  not  consist  merely 
of  property  which  he  would  have  received 
under  the  law  if  the  will  had  not  been  made. 
Further  investigation  confirms  me  in  the 
view  entertained  and  stated  in  my  dissent- 
ing opinion  in  that  case.  The  principle 
was  adopted  and  applied  in  Tyler  v.  Wheel- 
er, 160  Mass.  206,  35  N.  E.  666^  where  it  was 
held  that  an  executor  is  not  estopped  by 
qualifying  under  the  will  of  his  wife  to 
claim  his  legal  interest  in  her  estate;  and  in 
Register  v.  Hensley,  70  Mo.  180.  the  court 
decided  that  a  widow's  renunciation  of  the 
provisions  of  her  husband's  will,  made  in 
lieu  of  dower,  was  not  invalidated  by  her 
not  surrendering  personal  property,  which 
she  had  previously  received  under  the  will, 
where  the  amount  was  the  same  as  that 
which  she  would  receive  under  the  adminis- 
tration law.  The  case  of  Loring  v.  Craft, 
IG  Ind.  110,  also  sustains  the  same  view,  as 
the  court  held  that  a  surviving  wife  is  en- 
titled to  the  sUtutory  provision  of  $300 
"notwithstending  she  may  have  accepted  the 
provisions  made  for  her  by  the  will  of  her 
husband."  Corriell  v.  Ham,  2  Iowa,  552: 
W  ilber  V.  Wilber,  52  Wis.  298,  0  N.  W.  163. 
The  language  used  in  Fit^  y.  Cook,  5  Cush. 
601,  seems  to  fit  the  case:  "In  looking  at 
the  provisions  of  this  will,"  the  court  said, 
"it  will  be  seen  that  they  are  so  little  a 
departure  from  what  would  have  been  the 


the  court  entirely  ignored  the  doctrine  of 
election.  See,  however,  a  later  piisp  Jn  tho 
same  jurisdiction.  Allen  v.  Hoomer,  v^2  VVis. 
364,  52  N.  W.  420,  which  is  altogether  ir- 
reconcilable with  the  earlier  opinion,  and 
fully  recognizes  the  binding  force  of  the 
principle  of  election. 

The  foregoing  cases  assume  that,  whore  a 
legacy  is  given  to  one  whose  property  is,  by 
Ihe  same  will,  bequeathed  to  another,  the 
latter  need  not  resort  to  a  court  of  equity 
to  compel  an  election  on  the  part  of  the 
former  if  he  claims  under  the  will  and  at 
the  same  time  seeks  to  hold  or  claim  his 
own  property.  But  in  Marriott  v.  Badger,  5 
Md.  306,  the  court  holds  contrary  to  the 
weight  of  authority  in  other  states,  that  one 
who  claims  under  the  will,  and  also  claims 
Ills  own  propertv  which  the  will  undertook 
4L.R.A.(N.S.) 


to  dispose  of  adversely  to  his  title,  cannot 
be  deemed  to  have  made  an  election;  but 
that  resort  to  a  court  of  equity  is  necessary 
in  order  to  compel  him  to  make  an  election. 
It  would  seem  that  in  those  jurisdictions 
where  an  election  by  a  legatee  may  be  in 
ferred  from  his  conduct  this  principle  is  as 
equally  applicable  at  law  as  in  equity,  since 
it  has  been  held,  in  an  action  of  tort  for 
breaking  and  entering  a  close,  that  the  de- 
fendant cannot  set  up  title  to  the  land  un- 
der a  deed  from  his  father,  who,  by  his  will, 
had  devised  this  land  to  the  plaintiff  and 
other  lands  to  the  defendant,  since  the  lat- 
ter, by  accepting  and  holding  the  estate 
given  him  by  the  will,  had  elected  to  abide 
by  its  terms.  Smith  v.  Smith,  14  Gray. 
532. 
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legal  rights  of  Joanna  Cook  without  the 
will,  that  little  can  be  inferred  from  her 
subsequent  use  of  the  property  in  the  man- 
ner set  forth  in  the  agreed  statement." 
The  court  then  held  that  there  was  no  bind- 
ing election  or  estoppel.  The  law  is  thus 
stated  in  Bigelow  on  Estoppel,  676:  "This 
doctrine  of  election  is  never  applied  in  the 
law  of  wills  when,  if  an  election  is  made 
contrary  to  the  will,  the  interest  which 
would  pass  from  the  testator  by  the  will 
<»innot  be  !aid  hold  of  in  equity  to  compen- 
sate the  disappointed  donee.  Some  free 
disposable  property  must  be  given  to  the 
electing  donee  which  can  become  compen- 
sation for  what  the  testator  sought  to  take 
away." 

It  was  held  in  Re  Gwin,  77  Cal.  313,  19 
Pac  527,  that  '*a  widow  is  not  estopped  to 
make  an  election  to  take  under  the  law  by 
caiising  the  will  of  her  husband  to  be  pro- 
bated and  by  becoming  the  executrix  there- 
of.*' To  the  same  effect  is  Re  Frey,  52  Cal. 
658.  The  court  decided  in  Collier  v.  Collier, 
3  Ohio  St.  369,  that  "a  widow  electing  to 
take  under  a  will,  containing  provisions  for 
her,  expressed  to  be  in  lieu  of  dower  and  all 
other  claims  on  the  estate  of  the  testator,  is 
not  barred  of  her  right  to  the  year's  sup- 
port, provided  by  law,  from  the  estate  of  the 
testator."  So  it  was  held  in  Taylor  v. 
Browne,  2  Leigh,  419,  that,  by  taking  ad- 
ministration with  the  will  annexed,  the 
widow  will  not  be  held  to  have  elected  to 
claim  under  the  will  instead  of  under  a  deed 
of  settlement  formerly  made  by  her  hus- 
band for  her  use  and  benefit,  and  which  con- 
tained a  disposition  of  tue  property  different 
from,  and  more  beneficial  to  her  than,  the 
provisions  of  the  will.  Taking  under  the 
will,  says  the  court  in  Hubbard  v.  Russell, 
73  Ala.  678,  will  not  deprive  the  widow  of 
her  exemption  of  $1,000  allowed  her  by  the 
law,  for  she  substantially  and  practically 
takes  what  already  belongs  to  her.  Election 
being  a  matter  of  equitable  cognizance,  the 
ordinary  principles  of  equity  must  apply, 
one  of  which  is  that  the  court  will  never 
decree  anything  to  be  done  which  is  plainly 
unfair,  oppressive,  or  unconscientious, — 
especially  when  the  rights  of  others  will  not 
be  materially  affected  by  a  refusal  to  do  so. 
It  also  regards  more  the  substance  than  the 
mere  form  of  things.  The  authorities,  it 
seems  to  me,  clearly  establish  that  the 
widow's  year's  provision,  or  any  otiier  in- 
terest created  by  the  law  and  independent 
of  the  disposition  of  the  husband,  cannot 
be  considered  as  a  bounty  conferred,  and 
therefore  no  election  can  arise  in  such  a 
ease.  It  would  appear  to  be  against  equity 
so  to  hold.  The  proving  of  her  husband's 
will  by  her  as  executrix,  under  such  cir- 
cumstances, should  not  therefore  put  her  to 
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an  election.  There  is  not  in  such  a  case  a 
single  equitable  element  to  support  an  es- 
toppel and  it  is  so  held  in  the  other  states, 
and  I  think  in  decisions  of  this  court,  as 
I  have  shown  in  my  former  opinion.  The 
cases  in  our  reports,  which  are  relied  on  in 
Tripp  V.  Nobles  to  show  the  contrary,  are 
clearly  distinguishable  from  that  case.  In 
Tripp  V.  Nobles  it  appeared  that  the  intes- 
tate could  take  nothing  under  the  will 
which  was  not  already  hers  by  force  of  the 
law.  The  testator  therefore  had  no  free, 
disposable  property  to  give  her;  and  wheth- 
er he  has  or  not  is  the  test  by  which  to  de- 
termine whether  a  case  of  election  is  pre- 
sented. 

Upon  the  doctrine  of  compensation,  I  will 
add  to  the  authorities  cited  in  my  dissent- 
ing opinion  in  Tripp  v.  Nobles  the  following : 
In  Bell  v.  Culpepper,  19  N.  0.  (2  Dev.  & 
B.  L.)  20,  this  court,  by  Gaston,  J.,  said: 
"The  rule  of  election,  in  the  sense  in  which 
it  is  insisted  on  by  the  defendant,  is  con- 
fined exclusively  to  courts  exercising  equi- 
table jurisdiction,  which  have  it  in  their 
power  to  restrain  men  from  the  unconscien- 
tious assertion  of  acknowledged  legal  rights. 
They  hold  that  it  is  against  conscience  for  a 
man  to  take  a  benefit  under  a  will  or  other 
instrument,  and  at  the  same  time  disappoint 
other  plain  provisions  of  that  will,  made  in 
favor  of  third  persons.  Of  course  he  may 
keep,  if  he  pleases,  what  was  before  his  own ; 
for  the  mistake  of  the  donor  cannot  take 
away  his  property.  But,  if  he  will  insist 
on  enjoying  the  interest  given  him  by  the 
instrument,  they  will  by  proper  decree  pro- 
vide that,  so  enjoying  it,  he  shall  give  ef- 
fect as  far  as  he  can  to  the  other  provisions 
of  the  instrument."  And  in  Alston  v.  Ham- 
lin, 19  N.  C.  (2  Dev.  &  B.  L.)  124,  this 
court,  by  the  same  judge,  said:  "If  the  de- 
fendant can  avail  himself  of  the  implied 
election  which  was  insisted  on  at  the  trial, 
it  must  be  before  a  tribunal  competent  to 
decide  upon  the  equity  of  such  election.  The 
principle  of  election,  as  here  asserted,  is  a 
principle  of  equity,  proceeding  on  the  doc- 
trine of  an  implied  condition,  of  which  a 
court  of  equity  in  a  proper  case  will  enforce 
the  performance  by  compelling  the  legatee, 
if  he  elects  to  take  the  bequest,  to  make 
compensation  out  of  his  own  property  to 
the  disappointed  legatees." 

It  does  not  appear  in  the  case  at  bar  what 
is  the  value  of  the  land,  nor  what  is  the 
value  of  the  "Lewiston  lots;"  so  that  the 
principle  of  compensation  could  not  be  ap- 
plied, even  if  there  had  not  been  a  binding 
election  to  take  under  the  will,  but  an  elec- 
tion had  been  so  made  as  to  call  for  the 
application  of  that  principle;  and  even  if 
equitable  relief  can  be  administered  in  this 
statutory    proceeding    and    by    the    court 
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where  it  originated.    Vance  ▼.  Vanoe,  118 
N.  C.  804,  24  S.  E.  768. 

While  1  differed  from  the  majority  of  the 
court  in  the  case  of  Tripp  v.  Nobles  as  to 
the  questions  of  estoppel  and  election  in- 
volved, yet,  having  fully  stated  what,  in  my 
opinion,  is  the  correct  principle  of  law,  as  it 
should  have  been  declared  and  applied  to  the 
facts,  henceforth  that  decision  shall  be  the 
law  with  me,  for  it  may  be  right,  though 
the  conclusion  reached  by  the  court,  I  must 
think,  and  this  is  said  with  the  utmost 
deference,  is  not  supported  by  the  best 
precedents  or  by  the  weight  of  authority. 


NORTH  DAKOTA  SUPREME  COURT. 

ROBERT  B.  BLAKEMORE,  Exr.,  etc.,  of 
Louis  A.  Kedney,  Deceased,  et  al.,  Respta., 
▼. 
JOHN  CXX)PER  et  al.,  Appta. 

(—  N.  D.  — ,  106  N.  W.  566.) 

Equity  case— trial  by  court 

1.  The  issues  in  this  case  are  purely 
equitable,  and  the  case  was  properly  tried 
to  the  court  without  a  jury  under  f  6630, 
Rev.  Codes  1899. 

Tax  deed — right  of  executor. 

2.  Executors  are  the  ''assigns"  of  their 
testator  within  the  meaning  of  f  110,  chap. 
100,  p.  271,  Laws  1891,  which  authorizes  the 
issuance  of  a  tax  deed  to  "the  purchaser,  his 
heirs  or  assigns." 

Headnotes  by  YouNO,  J. 


Same— evidence — contract. 

3.  The  assurance  held  out  by  the  state 
to  purchasers  at  tax  sales  by  the  revenue 
laws  of  1890,  as  am^nHed  in  1891,  that  the 
tax-sale  certificates  and  tax  deeds  issued  to 
them  would  be  prima  facie  evidence  of  the 
regularity  of  the  tax  proceedings,  although 
relating  to  the  remedy,  constituted  a  sub- 
stantial inducement  to  the  purchase,  enter- 
ing into  the  contract  with  the  state,  and  so 
materially  affecting  its  value  that  it  can- 
not be  taken  away  by  subsequent  legislation 
without  impairing  its  obligation. 

Tax  sale — redemption. 

4.  The  right  to  redeem  from  a  tax  sale 
made  under  chapter  132,  p.  376,  Laws  189D. 
was  a  "right  accrued,"  and  was  perpetu- 
ated as  it  existed  under  that  act,  including 
the  provisions  for  terminating  and  exercis- 
ing the  right,  by  the  saving  provisions  con- 
tained in  i  2686,  Rev.  Codes  1895,  notwith- 
standing the  repeal  of  the  1890  revenue  laws 
by  the  Revised  Codes  of  1895. 

Statute — ^repeal— prospective  operation. 

5.  The  general  rule  of  construction  ap- 
plicable to  repeals  and  revisions  of  revenue 
laws  is  that  they  are  to  have  a  prospective 
operation  only,  unless  the  intent  of  the  leg- 
islature to  the  contrary  clearly  appears. 
Same — ^redemption  from  tax  sale. 

6.  The  provisions  of  the  Revised  Codes 
of  1896,  and  of  chapter  126,  p.  256,  Laws 
1897,  and  of  chapter  166,  p.  221,  Laws  1901, 
relating  to  redemption  from  tax  sales,  are 
prospective,  and  do  not  apply  to  certificates 
issued  under  former  statutes. 

Same — ^notice  to  terminate  right. 

7.  The  provisions  of  chapter  132,  p.  376, 
Laws  1890,  which  required   the    service   of 


Case  Note. — Change  of  law  as  to  effect  of 
tax  certificates  as  evidence  of  title. — The 
cases  involving  the  question  as  to  the  valid- 
ity of  the  change  of  a  law  respecting  the 
weight  to  be  given  to  a  tax  certificate  as 
evidence  of  the  regularity  of  the  tax  pro- 
ceedings are  not  very  numerous. 

In  Smith  v.  Cleveland,  17  Wis.  556,  it  was 
held  that  a  tax  deei  executed  under  a  stat- 
ute which  made  it  conclusive  evidence  of  the 
regularity  of  all  prior  proceedings,  excepting 
the  liability  of  the  land  to  taxation,  the  non- 
payment of  taxes,  and  the  non-redemption  of 
the  land  after  sale,  could  not,  by  a  subse- 
quent statute,  be  reduced  to  mere  prima 
facie  evidence  of  such  fact.  And  this  case 
is  quoted  with  approval  by  Marx  v.  Ilan- 
thom.  30  Fed.  579;  but  this  latter  case  dis- 
tinguishes between  a  statute  making  such 
a  deed  conclusive  evidence  and  a  statute 
which  makes  it  merely  prima  facie  evidence. 
The  court  says,  where  the  deed  is  only 
prima  facie  evidence,  the  purchaser  takes  it 
subject  to  the  right  of  any  party  adversely 
interested  to  overcome  this  presumption  by 
proof  to  the  contrary;  and  the  matter  is  left 
open  to  investigation,  and  thus  the  legis- 
lature may  regulate  it  by  shifting  the  bur- 
den of  proof  back  onto  the  purchaser.  And 
the  ruling  in  this  case  is  followed  by  Traoy 
4LJUl.(N.S.) 


V.  Reed,  2  L.R,A.  778,  13  Sawy.  622,  38  Fed. 
69. 

The  decision  in  Strode  ▼.  Washer,  17  Or. 
50,  16  Pac.  926,  went  even  further  than  the 
last  two  cases  and  held  contrary  to  Smith 
V.  Cleveland,  aupra,  that  a  law  providing 
that  a  tax  deed  should  be  conclusive  evi- 
dence of  the  regularity  of  the  levy,  assess- 
ment, collection  of  taxes,  and  sale  of  the 
property,  might  be  amended  so  as  to  destroy 
the  conclusive  effect  of  the  tax  deed  as  to 
these  points;  and  that  this  amendment 
would  not  impair  the  obligation  of  the  con- 
tract, but  that  it  would  be  simply  a  change 
in  the  rules  of  evidence.  On  a  rehearing  the 
court  adhered  to  its  decision,  but  said  that 
the  question  approached  very  near  the  di- 
viding line  between  the  remedy  and  the  obli- 
gation of  the  contract. 

In  Herrick  v.  Niesz,  16  Wash.  74,  47  Pac 
414,  where  the  law  declared  a  tax  deed  to 
be  conclusive  evidence  of  all  proceedings  up 
to  the  execution  of  the  deed,  and  that  law 
was  amended,  requiring  notice  to  be  given 
to  the  owner  of  the  land  at  least  sixty  days 
prior  to  the  expiration  of  the  time  for  re- 
demption, it  was  held  that  the  mere  produc- 
tion of  the  deed  afforded  neither  proof  nor 
presumption  of  a  compliance  with  the  pro- 
visions of  the  amendment  requiring  notiot 
to  be  given. 
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notice  in  order  to  terminate  the  right  of  re- 
demption, is  still  in  force  as  to  sales  made 
under  that  chapter;  and  deeds  issued  with- 
out such  notice  are  void. 
Tax  sale— publication  of  notice— newspaper. 

8.  A  notice  of  tax  sale  published  in  a 
newspaper,  legally  designated  and  otherwise 
qualified  to  make  such  publication,  is  not 
illegal  because  of  the  failure  of  the  owner 
or  manager  to  file  with  the  county  auditor 
an  affidavit  setting  forth  its  qualifications, 
as  required  by  I  2,  chap.  120,  p.  346,  Laws 
1800. 

Evidence. 

9.  The  evidence  offered  by  defendants  to 
proYC  that  the  notice  of  sale  did  not  describe 
the  property  held  insufficient. 

(December  18,   1906.y' 

APPEAL  by  defendants  from  a  judgment  of 
the  District  Court  for  Cass  County  in 
plaintiffs'  favor  in  a  proceeding  to  de- 
termine adverse  claims  to  certain  real  es- 
Ute.    Modified. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  E.  Robinson  for  appellants. 

Messrs.  Newman,  Holt,  &  Frame,  for  re- 
spondents : 

A  statute  can  in  no  manner  extend  the 
period  of  redemption  so  far  as  the  tax  pur- 
chaser is  concerned  for  the  reason  that  such 
extension  would  impair  the  obligation  of 
his  contract. 

State  ex  rel.  Davenport  v.  McDonald,  26 
Minn.  145,  1  N.  W.  832;  State  ex  rel.  Stieff 
V.  Bradshaw,  30  Fla.  137,  22  So.  206. 

The  right  of  the  property  owner  to  redeem 
the  premi-ses  in  controversy  was  taken 
away  by  the  legislature  by  the  repeal  of 
chapter  132,  Laws  of  1890. 

Muirhead  v.  Sands,  111  Mich.  487,  60  N. 
W.  826;  Negus  v.  Yancey,  22  Iowa,  60;  26 
Am.  &  Eng.  Enc.  Law,  p.  410;  Robinson  v. 
Howe,  13  Wis.  342;  Cooley,  Taxn.  1st  ed. 
p.  364;  Merrill  v.  Sherburne,  1  N.  H.  100, 
8  Am.  Dec.  52;  Butler  v.  Palmer,  1  Hill, 
324;  Smith  v.  Packard,  12  Wis.  372;  People 
ex  rel.  Fleming  v.  Livingston,  6  Wend.  526. 

Young,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  brought  this  action  under 
chapter  6,  p.  0,  Laws  1901,  to  determine  ad- 
verse claims  to  the  north  50  feet  of  lot  6,  in 
block  37,  Keeney  &  Devitt's  second  addition 
to  the  city  of  Fargo.  The  plaintifTs  in- 
terest therein  was  acquired  through  pur- 
chase at  three  separate  tax  sales,  to  wit,  the 
sales  for  the  1800,  1802,  and  1803  taxes,  and 
upon  which  tax  deeds  were  issued  in  1002. 
The  sales  were  made  to  Louis  A.  Kedney, 
and  tax-sale  certificates  issued  to  him.  The 
deeds  were  issued  to  "Robert  B.  Blakemore, 
Hxecutor,  and  Laura  B.  Kedney,  executrix." 
The  complaint  alleges  that  Louis  A.  Kedney 
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died  in  1808;  that  in  his  last  will  and  testa- 
ment he  named  Robert  B.  Blakemore  as 
executor,  and  his  widow,  Laura  B.  Kedney, 
executrix;  that  the  persons  so  named  duly 
qualified  and  have  not  been  discharged ;  that 
the  said  Louis  A.  Kedney  devised  his  entire 
estate,  real,  personal,  and  mixed,  to  Robert 
B.  Blakemore  and  William  C.  Macfadden  in 
trust  for  the  use  and  benefit  of  his  wife, 
Laura  B.  Kedney,  during  her  widowhood, 
the  remainder  to  his  children  per  stirpes 
when  they  shall  have  attained  the  age  of 
twenty-two  years;  that  Laura  B.  Kedney 
was  duly  appointed  guardian  of  the  persons 
and  of  the  estate  of  the  three  children,  who 
are  all  minors.  All  of  the  persons  above 
named  are  joined  as  plaintiffs,  and  allege 
that  they  had  '*an  estate  and  interest  in 
and  encumbrance  upon"  the  property  above 
described,  and  that  the  defendants  claim 
"certain  interests  or  estates  in,  or  liens  or 
encumbrances  upon^  said  premises  adverse 
to  these  plaintiffs."  The  prayer  is  in  the 
statutory  form,  except  that  neither  posses- 
sion nor  compensation  for  the  use  are  asked 
for.  The  defendants,  John  Cooper  and 
George  McCauley,  answered  jointly,  and  ex- 
pressly deny  that  the  plaintiffs  have  any 
right,  title,  or  interest  in  or  lien  upon  the 
laud  in  question,  and  allege  that  in  May, 
1003,  McCauley  was  the  owner  in  fee  of 
said  land,  and,  under  a  patent  from  the 
United  States  government,  that  he  conveyed 
the  same  to  his  codefendant  Cooper;  and 
that  the  latter  is  now  the  owner  in  fee 
simple  and  in  possession.  When  the  case 
was  called  for  trial  counsel  for  defendants 
demanded  a  trial  by  jury,  stating  that  the 
action  is,  in  effect,  an  action  in  ejectment. 
The  request  was  denied,  and  the  case  was 
tried  under  §  5630,  Rev.  Codes  1800.  The 
findings  of  the  trial  judge  were  in  all  re- 
spects favorable  to  the  plaintiff,  and  judg- 
ment was  entered  thereon  quieting  and  con- 
firming plaintiff's  title,  and  adjudging  that 
the  adverse  claims  of  the  defendants  are 
null  and  void,  and  enjoining  them  from 
further  asserting  them,  and  for  costs.  De- 
fendants have  appealed  from  the  judgment,, 
and  demand  a  review  of  the  entire  case  ia 
this  court  under  the  above  section. 

The  preliminary  question  urged  by  counsel* 
for  defendants  in  his  brief,  that  the  defend- 
ants were  entitled  to  a  trial  by  jury,  does, 
not  merit  or  require  discussion.  This  con- 
tention is  inconsistent  with  their  attitude* 
upon  the  record  which  they  have  prepared; 
and  presented  to  this  court.  They  have  de- 
manded a  trial  anew  under  §  5630,  Rev. 
Codes  1800.  This  section  does  not  author- 
ize retrials  in  jury  cases.  In  demanding  a 
retrial  they  necessarily  assume  that  the 
action  is  not  properly  triable  to  a  jury.  It 
ia  entirely  clear,  however,  that  the  relief 
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sought  in  this  case  is  purely  equitable,  and 
that  the  case  was  properly  tried  under  S 
5630,  supra.  The  plaintiffs  rested  their  case 
upon  the  tax-sale  certificates  and  tax  deeds. 
It  is  urged  by  counsel  for  the  defendants 
that  the  deeds  are  void  because  they  are 
issued  to  "Robert  B.  Blakemore,  executor, 
and  Laura  B.  Kedney,  executrix/'  instead 
of  Blakemore  and  Macftidden,  who  are 
named  in  the  wjill  as  devisees  in  trust  for 
the  benefit  of  the  widow  and  children.  This 
contention  cannot  be  sustained.  Section 
110,  Laws  1890,  as  amended  by  chapter  100, 
p.  266,  Laws  1801,  in  addition  to  providing 
a  form  of  deed,  authorized  the  issuance  of 
the  same  to  "the  purchaser,  his  heirs  or  as- 
signs,'' we  are  of  opinion  that  the  executor 
and  executrix  are  the  assigns  of  the  testator 
within  the  meaning  of  the  above  section. 
An  assign  or  assignee  is  one  to  whom  an 
assignment  has  been  made.  Assignees  are 
either  assignee-s  in  fact  or  assignees  in  law. 
An  assignee  in  fact  is  one  to  whom  an  as- 
signment has  been  made  in  fact  by  the  party 
having  the  right.  An  assignee  in  law  is  one 
in  whom  the  law  vests  the  right,  as  an  exec- 
utor or  administrator.  Bouvier,  Law  Diet, 
"Assignee."  "An  executor  may  be  deemed 
as  assignee,  in  law,  to  the  testator.  Dyer, 
5.  That  is,  he  takes  without  any  appoint- 
ment of  the  person,  but  by  operation  of  law. 
The  testator  names  the  individual  as  exe- 
cutor, but  it  is  the  law  that  makes  him  the 
assignee  of  the  property."  Hight  v.  Sack- 
ett,  34  N.  Y.  461.  The  word  "assignee"  is 
applied  most  frequently  to  assignees  in  fact, 
but  it  is  also  applied  to  assignees  in  law; 
and  we  are  of  opinion  that  it  must  be  con- 
sidered as  used  in  its  most  comprehensive 
sense  in  the  above  statute,  including,  as 
applied  to  this  case,  the  executor  and  exec- 
utrix. Blakemore  v.  Roberts,  12  N.  D. 
394,  96  N.  W.  1031 ;  Douglas  v.  Hennessy,  15 
R.  L  272,  3  Atl.  213,  7  Atl.  1,  10  Atl.  583; 
Brown  v.  Crookston  Agri.  Asso.  34  Minn. 
646,  26  N.  W.  907. 

It  is  also  contended  that  the  introduction 
of  the  certificates  and  dofds  did  not  make 
out  a  prima  facie  case.  Tliis  contention  is 
likewise  untenable.  It  is  true  that,  "in  the 
absence  of  an  enabling  statute,  it  is  incum- 
bent upon  any  person  who  claims  title  to 
land  derived  from  a  sale  thereof  for  taxes  to 
prove  affirmatively  and  by  proper  evidence 
that  every  mandatory  provision  of  the  law 
under  which  the  sale  was  effected  was  strict- 
ly complied  with ;  that  each  step  in  the  pro- 
ceedings from  the  assessment  of  the  taxes  to 
the  execution  of  the  deed  was  formally  and 
regularly  taken  by  the  officers  or  persons 
thereto  legally  authorized,  and  that  he  or 
his  grantor  was  the  purchaser  at  the  sale. 
.  .  .  And  this  obligation  is  not  met,  in 
the  absence  of  an  enabling  statute,  by  the 
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mere  production  of  the  tax  deed.  The  deed 
of  conveyance  would  not  stand  fbr  this  evi- 
dence. It  would  prove  its  own  execution, 
nothing  more."  Black,  Tax  Titles,  {|  443, 
444;  2  CJooley,  Taxn.  3d  ed.  1004.  The  com- 
mon-law rule  of  proof  was  abrogated  by  the 
statute  under  which  the  sales  in  question 
were  made.  The  several  sales  were  made  in 
1891,  1893,  and  1804,  under  chapter  132,  p. 
376,  Laws  1890,  as  amended  by  chapter  100. 
p.  266,  Laws  1891.  Section  71  of  the  1890 
act  prescribed  a  form  of  certificate  to  be 
delivered  to  the  purchaser,  and  §  72  of  that 
act  provided  that  "such  certificate  shall  iD 
all  cases  be  prima  facie  evidence  that  all 
the  requirements  of  the  law  in  respect  to  the 
sale  have  been  dnly  complied  with,  and  that 
the  grantee  named  tnerein  is  entitled  to  a 
deed  therefor  after  the  time  for  redemption 
has  expired."  The  1890  revenue  law  made 
no  provision  for  the  issuance  of  a  tax  deed. 
The  amendatory  act  (chap.  100,  p.  266. 
Laws  1891)  cured  this  defect,  and,  among 
other  things,  provided  fbr  the  issuance  of 
deeds,  "which  shall  vest  in  the  grantee  an 
absolute  estate  in  fee  simple,  .  .  . 
which  shall  be  conclusive  evidence  of  the 
truth  of  all  the  facts  therein  recited,  and 
prima  facie  evidence  of  the  regularity  of  the 
proceedings  from  the  valuation  of  the  land 
by  the  assessor  up  to  the  execution  of  the 
deed."  All  of  the  sales  were  made  under  the 
statute  as  amended. 

The  deeds,  however,  were  not  issued  un- 
til 1902.  The  revenue  law  under  which  the 
sales  were  made  was  expressly  repealed  in 
1896,  and  it  is  contended  that  the  assurances 
made  to  purchasers  by  the  former  statute  as 
to  the  evidential  force  of  certificates  and 
deeds,  is,  therefore,  not  available.  This  con- 
tention was  urged  in  Fisher  v.  Betts,  12  N. 
D.  197,  207,  00  N.  W.  132,  and  was  overruled. 
It  was  contended  in  that  case  that,  because 
of  the  repeal  of  the  revenue  laws  of  1890  and 
1891  in  1895,  a  tax  deed  issued  theieafter 
had  no  force  as  evidence  that  the  tax  pro- 
ceedings wore  regular,  and  that  the  r^u- 
larity  of  all  acts  of  all  of  the  taxing  officers 
must  be  affirmatively  established.  It  was 
claimed  that  the  repeal  in  this  respect  re- 
lated solely  to  the  remedy,  and  that  the 
legislature  has  a  right  to  change  existing 
remedies.  We  denied  that  the  repeal  had 
the  effect  contended  for,  in  the  following 
language:  "Such  contention  would  not  be 
disputed  if  the  change  referred  to  the 
remedy  only;'  but,  if  the  change  of  remedy 
or  change  in  the  rules  of  evidence  goes  fur- 
ther in  its  results,  and  affects  contract 
rights,  such  changes  are  inhibited.  The 
legislature  will  not  be  permitted,  under  the 
guise  of  changing  a  remedy  or  a  rule  of  evi- 
dence, to  impair  a  vested  right  under  an 
existing  contract;  and  the  presumption  thai 
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all  requirements  of  law  with  respect  to  the 
sale  have  been  complied  with,  raised  by  the 
delivery  of  the  tax  certificate^  was  raided  in 
favor  of  the  tax  purchaser  by  the  law  in 
force  at  the  time  of  his  purchase.  This 
presumption  was  perpetuated  by  the  deed, 
was  a  vested  matter  of  right,  and  could 
not  be  taken  away  by  a  repeal  of  these  laws. 
Gooley,  Const.  Lim.  347.  Speaking  of  S  1630 
of  the  Compiled  Laws  of  1887,  which  was 
practically  the  same  as  the  section  under 
consideration,  this  court  said,  in  Roberts  v. 
lirst  Nat.  Bank,  8  N.  D.  604,  70  N.  W.  1040: 
'This  statute  entered  into  the  contract  of 
purchase,  and  became  a  part  thereof.' " 

Counsel  for  defendants  vigorously  chal- 
lenges the  soundness  of  the  above  decision, 
contending  that  the  statute  stated  a  mere 
rule  of  evidence,  relating  to  the  remedy,  and 
that  remedies  are  always  under  leginlative 
control.  It  has  been  held  in  a  number  of 
cases  that  "rules  of  evidence  are  at  all 
times  subject  to  modification  and  control  by 
the  legislature,  and  changes  thus  made  may 
be  made  applicable  to  existing  causes  of  ac- 
tion," and  that  the  repeal  of  a  statute  under 
which  purchases  at  tax  sales  have  been 
made  efTectually  deprives  the  purchaser  of 
the  assurances  contained  in  it  as  to  the 
evidential  effect  of  the  deed.  The  follow- 
ing cases  so  hold:  Uickox  v.  Tallman,  38 
Barb.  608;  Howard  v.  Moot,  64  N.  Y.  262; 
Roby  V.  Chicago,  64  111.  447;  Gage  v. 
Caraher,  125  111.  447,  17  N.  E.  777;  Gibbs  v. 
(.■ale,  7  Md.  76 ;  Strode  v.  Washer,  17  Or.  50, 
16  Pac.  026;  Marx  v.  Hauthom,  30  Fed.  570, 
587.  We  have  no  quarrel  with  the  rule,  and 
it  is  a  general  riile,  that  the  legislature  may 
control  remedies;  but  the  rule  is  subject  to 
the  exception,  which  is  as  firmly  fixed  as  the 
rule  itself,  that  the  legislature  cannot,  by  a 
repeal  or  change  of  remedies,  impair  the 
obligation  of  a  contract  The  protection 
against  the  impairment  of  the  obligation  is 
absolute,  and  all  legislative  acts  which 
work  that  result,  whether  by  directly  chan- 
ging its  terms  or  indirectly  by  rendering  it 
ineffective,  and  of  less  value  through  a 
change  of  remedies,  are  prohibited.  This  is 
well  stated  in  2  Story  on  the  Constitution, 
5th  ed.  §  1385:  "It  is  perfectly  clear  that 
any  law  which  enlarges,  abridges,  or  in  any 
manner  changes,  the  intention  of  the  parties, 
resulting  from  the  stipulations  in  the  con- 
tract, necessarily  impairs  it.  The  manner 
or  degree  in  which  this  change  is  effected 
can  in  no  respect  influence  the  conclusion; 
for,  whether  the  law  affect  the  validity,  the 
construction,  the  duration,  the  discharge, 
or  the  evidence  of  the  contract,  it  impairs 
its  obligation,  though  it  may  not  do  so  to 
the  same  extent  in  all  the  supposed  cases." 

The  views  of  the  Supreme  Court  of  the 
United  States  upon  this  question  are  clear- 
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ly  set  forth  in  the  language  of  Mr.  Justice 
Swayne  in  Edwards  v.  Kearzey,  06  U.  S. 
595.  24  L.  ed.  703:  "The  Constitution  of  the 
United  States  declares  that  'no  state  shall 
pass  any  .  .  .  law  impairing  the  obliga- 
tion of  contracts.'  A  contract  is  the  agree- 
ment of  minds,  upon  a  sufficient  considera- 
tion, that  something  specified  shall  be  done, 
or  shall  not  be  done.  The  lexical  definition 
of  'impair*  is  'to  make  worse;  to  diminish 
in  quantity,  value,  excellence,  or  strength; 
to  lessen  in  power;  to  weaken;  to  enfeeble; 
to  deteriorate.'  Webster's  Diet.  'Obliga- 
tion,' is  defined  to  be  'the  act  of  obliging 
or  binding;  that  which  obligates;  the  bind- 
ing power  of  a  vow,  promise,  oath,  or  con- 
tract,' etc.  .  .  .  The  obligation  of  a 
contract  includes  everything  within  its 
obligatory  scope.  Among  these  elements 
nothing  is  more  imi>ortant  than  the  means 
of  enforcement.  This  is  the  breath  of  its 
vital  existence.  Without  it,  the  contract, 
as  such,  in  the  view  of  the  law,  ceases  to 
be,  and  falls  into  the  class  of  those  'im- 
perfect obligations,'  as  they  are  termed, 
which  depend  for  their  fulfilment  upon  the 
will  and  conscience  of  those  upon  whom  they 
rest.  The  ideas  of  right  and  remedy  are 
inseparable.  'Want  of  right  and  want  of 
remedy  are  the  same  thing,*  .  .  .  It  is 
also  the  settled  doctrine  of  this  court  that 
the  laws  which  subsist  at  the  time  and  place 
of  ^naking  a  contract  enter  into  and  form  a 
part  of  it,  as  if  they  were  expressly  referred 
to  or  incorporated  in  its  terms.  This  rule 
embraces  alike  those  which  affect  its 
validity,  construction,  discharge,  and  en- 
forcement. Von  Hoffman  v.  Quincy  (United 
States  ex  rel.  Von  Hoffman  v.  Quincy)  4 
Wall.  636,  18  L.  ed.  403;  McCracken  v.  Hay- 
ward,  2  How.  608,  11  L.  ed.  307.  In  Green 
V.  Biddle,  8  Wheat.  1,  6  L.  ed.  647,  this 
court  said,  touching  the  point  under  con- 
sideration: 'It  is  no  answer  that  the  acts 
of  Kentuclcy  now  in  question  are  regulations 
of  the  remedy,  and  not  of  the  right  to  the 
lands.  If  these  acts  so  change  the  nature 
and  extent  of  existing  remedies  as  ma- 
terially to  impair  the  rights  and  interests 
of  the  owner,  they  are  just  as  much  a  viola- 
tion of  the  compact  as  if  they  overturned 
his  rights  and  interests.'  *One  of  the  tests 
that  a  contract  has  been  impaired  is  that  its 
value  has,  by  legislation,  been  diminished. 
It  is  not  by  the  Constitution  to  be  impaired 
at  all.  This  is  not  a  question  of  degree,  or 
manner,  or  cause,  but  of  encroaching  in  any 
respect  on  its  obligation, — dispensing  with 
any  part  of  its  force.'  Planters'  Bank  v. 
Sharp,  6  How.  301,  12  L.  ed.  447.  It  is  to 
be  understood  that  the  encroachment  thus 
denounced  must  be  material..  If  it  be  not 
material,  it  will  be  regarded  as  of  no  ac- 
count.   These  rules  are  axioms  in  the  juris- 
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prudence  of  this  court.  We  think  they  rest 
upon  a  solid  foundation.  .  .  .  The 
remedy  suhsisting  in  a  state  when  and 
where  a  contract  is  made  and  is  to  be  per- 
formed is  a  part  of  its  obligati'^n,  and  any 
subsequent  law  of  the  state  which  so  affects 
that  remedy  as  substantially  to  impair  and 
lessen  the  value  of  the  contract  is  forbidden 
by  the  Constitution,  and  is,  therefore,  void." 

Again,  in  Von  Hoffman  v.  Quincy  (United 
States  ex  rel.  Von  Hoffman  v.  Quincy)  4 
Wall.  660,  18  L.  ed.  408,  Mr.  Justice  Swayne, 
speaking  for  the  court,  said:  "It  is  also 
settled  that  the  laws  which  subsist  at  the 
time  and  place  of  the  making  of  a  contract 
.  .  .  enter  into  and  form  a  part  of  it 
as  if  they  were  expressly  referred  to  or  in- 
corporated in  its  terms.  This  principle  em- 
braces alike  those  which  affect  its  validity, 
construction,  discharge,  and  enforcement. 
.  .  .  It  is  competent  for  the  states  to 
change  the  form  of  the  remedy,  or  to  modify 
it  otherwise  as  they  may  see  fit,  provided 
no  substantial  right  secured  by  the  contract 
is  thereby  impaired.  No  attempt  has  been 
made  to  fix  definitely  the  line  between  alter- 
ations of  the  remedy,  which  are  to  be 
deemed  legitimate,  and  those  which^  under 
the  form  of  modifying  the  remedy,  impair 
substantial  rights.  Every  case  must  be  de- 
termined upon  its  own  circumstances. 
Whenever  the  result  last  mentioned  is  pro- 
duced, the  act  is  within  the  prohibition  of 
the  Constitution,  and  to  that  extent  void." 

The  question  then  is,  not  whether  the  re- 
peal related  to  the  remedy,  but  whether  it 
impaired  the  obligation  of  the  purchaser's 
contract  with  the  state,  by  making  it  less 
effective  and  less  valuable.  In  Fisher  v. 
Betts,  aupra,  we  hold  that  it  did,  and  we  are 
still  of  the  same  opinion.  The  state  was 
one  of  the  contracting  parties.  It  promised 
to  those  who  would  purchase  the  lands  of 
tax  debtors  at  its  sales  that  it  would  give 
to  them  deeds  which  would  be  prima  facie 
evidence  of  their  title.  Under  this  assur- 
ance, the  purchasers  parted  with  their 
money.  If  the  proceedings  were  in  fact 
regular,  the  prima  facie  effect  of  the  deed 
was  an  unassailable  assurance  of  title  in 
the  grantee  and  his  successors  forever.  But  if 
the  purchaser  be  deprived  of  this  assurance 
the  deed  evidences  nothing.  Neither  he  nor 
his  successors  are  in  that  event  protected  by 
the  fact  that  the  proceedings  were  regular. 
They  must  be  prepared  to  furnish  (some- 
times an  impossible  thing)  the  actual  evi- 
dence of  regularity  whenever  their  title  is 
challenged.  That  this  change  goes  to  the 
very  life  and  value  of  the  contract  is,  we 
think,  apparent;  and  we  cannot  believe 
either  that  the  legislature  intended  that  its 
promise  should  be  meaningless,  or  that  pur- 
chasers did  not  in  fact  rely  upon  it  as  a 
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strong,   if   not   controlling,    inducement   to 
part  with  their  money. 

The  necessity  which  gave  rise  to  statute;» 
like  this  is  well  stated  in  Black  on  Tax 
Titles  at  f  448,  in  the  following  language: 
*The  application  of  the  common-law  rule, 
casting  the  burden  of  proving  every  step  up- 
on the  claimant  under  a  tax  title,  was  found 
to  operate  very  much  to  the  disadvanta;^ 
of  purchasers  at  tax  sales.  Aside  from  the 
difficulty  of  the  undertaking, — to  prove 
every  item  in  a  long  and  technical  eourse  of 
proceedings, — it  was  an  arduous  task  to  col- 
lect and  preserve  all  the  necessary  frag- 
ments of  evidence.  Many  of  these  were  of 
a  perishable  nature,  subsisting  only  in  the 
files  of  newspapers,  or  fugitive  documents; 
and  the  lapse  of  a  considerable  number  of 
years,  from  the  time  of  the  first  assessment, 
frequently  put  it  beyond  the  power  of  the 
purchaser  to  fortify  his  claim  with  the  evi- 
dence that  was  required  of  him.  This  fact, 
taken  in  conjunction  with  the  strict  and 
minute  compliance  with  the  statutory  direc- 
tion that  was  demanded  of  all  the  officers 
concerned,  and  with  the  extreme  probability 
that  some  flaw,  some  slight  omission  or  ir- 
regularity, could  be  detected  in  the  proceed- 
ings, tended  to  make  tax  sales  entirely 
nugatory.  It  became  proverbial  that  a  tax 
title  was  no  title  at  all.  And,  indeed, 
transactions  of  this  character  came  as  near 
being  an  outright  mockery  as  was  possible 
for  anything  having  the  sanction  of  law." 

In  our  opinion,  the  statute  in  question  en- 
tered into,  and  was  a  substantial  part  of, 
contracts  of  purchase.  It  was  framed  to  be 
relied  upon  by  purchasers.  To  permit  the 
state  to  repeal  it  would  be  to  impair  its  obli- 
gation to  the  purchaser.  This  it  cannot  do. 
In  our  opinion  it  is  within  the  mischief 
i^hich  the  Constitution  was  intended  to  pro- 
hibit. We  must  decline,  therefore,  to  fol- 
low thoBO  courts  which  have  sustained  such 
repeals  upon  the  ground  that  the  change  ef- 
fected was  merely  a  rule  of  evidence.  It 
follows  from  what  has  been  said  that  the 
burden  was  upon  the  defendants  to  over- 
come the  prima  facie  case  made  by  the 
introduction  of  the  tax-sale  certificates  and 
tax  deeds.  Have  they  sustained  that  bur- 
den? We  are  of  opinion  that  they  have  as 
to  the  tax  deeds,  but  not  as  to  the  tax  cer- 
tificates. 

The  invalidity  of  the  deeds  is  established 
by  proof  that  no  sufficient  notice  of  the  ex- 
piration of  the  redemption  period  was  given. 
The  property  in  question  is  the  "north  50 
feet  of  lot  6,  in  block  37,  in  Keeney  & 
Devitt's  second  addition  to  Fargo."  One  of 
the  notices  described  it  as  "lot  6,  block  37, 
Keeney  &  Devitt's  second  addition  to  Fargo" 
(failing  to  describe  the  part  of  the  lot). 
Another  described  it  as  the  "north  50  feet  of 
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lot  6,  block  37,  Keeney  &  Devitt's  addition 
to  Fargo"  (instead  of  "seoond  addition  to 
Fargo").  The  third  notice  did  not  describe 
the  part  of  the  lot  or  correctly  describe  the 
addition  in  which  the  property  is  situated. 
The  notices  were  clearly  insufficient  because 
of  their  failure  to  correctly  describe  the 
property.  The  three  notices  referred  to  are 
aet  out  in  full  in  the  abstract  which  is  pre- 
sented as  a  basis  for  our  decision.  True,  they 
are  notices  which  were  personally  served 
upon  the  defendant.  They  are,  however, 
notices  prepared  under  the  hand  and  seal  of 
the  county  auditor;  and  we  cannot  disre- 
gard them,  apd  assume,  for  the  purpose  oi 
sustaining  the  tax  deeds,  that  the  county 
auditor  prepared  and  served,  either  per- 
sonally or  by  publication,  other  notices 
which  were  sufficient. 

Counsel  for  plaintiff  contend  finally  that 
no  notice  was  necessary,  and  that  the  va- 
lidity of  the  deeds  is  therefore  not  affected 
by  the  insufficiency  of  the  notices.  This 
presents  a  question  of  some  difficulty.  The 
sales  were  made  j^nder  chapter  132,  p.  376. 
Laws  1890.  All  sales  under  that  act  were 
subject  to  redemption.  The  purchaser's 
lien  could  ripen  into  title  only  affer  serv- 
ice of  notice  of  the  expiration  of  the  re- 
demption period,  and  the  owner's  titl*  could 
not  be  devested,  or  his  right  of  redemption 
terminated,  until  the  statutory  notice  was 
given.  The  purchaser  could,  by  a  timely 
service  of  the  notice,  limit  the  right  of  re- 
demption to  three  years.  By  failing  to 
serve  it  the  period  was  extended  and  the 
right  preserved  until  sixty  days  after  such 
notice  was  given.  Chapter  132,  p.  376,  Laws 
1890,  was  expressly  repealed  by  5  12  of  re- 
peals. Rev.  Codes  1895,  which  took  effect  on 
January  I,  1896.  Section  1264  of  the  reve- 
nue laws  contained  in  the  Revised  Codes  of 
1895  fixed  the  redemption  period  at  two 
years  from  the  date  of  sale,  and  did  not 
require  notice  of  expiration.  Two  of  the 
sales  in  question  were  made  more  than  two 
years  before  the  1895  Code  took  effect.  If 
the  repeal  was  effective  in  terminating  the 
purchaser's  obligation  to  give  notice,  and 
the  lando^vner's  right  to  notice  under  the 
1890  law,  and  the  provisions  of  the  Revised 
Codes  fixing  the  redemption  period  at  two 
years  are  applicable  to  these  certificates,  it 
is  clear  that  the  purchaser  became  entitled 
to  a  deed  upon  two  of  the  certificates  upon 
demand  and  without  redemption  notice 
when  the  Revised  Codes  took  effect,  for  in 
each  caBe  more  than  two  years  had  elapsed 
since  the  date  of  sale;  and,  as  to  the  third 
certificate,  the  right  of  redemption  expired 
on  December  4,  1896,  and  without  notice. 
PlaintifTs  counsel  contend  that  the  repeal 
had  this  effect.  We  are  unable  to  agree 
with  this  contention.  It  is  true,  chapter 
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132,  p.  376,  Laws  1890,  was  expressly  re- 
pealed. But  it  does  not  follow  that  all  the 
provisions  of  the  repealed  act  were  abro- 
gated as  to  rights  which  had  accrued  under 
them.  As  to  a  purchaser  at  a  tax  sale, 
it  is  well  settled  that  the  statute  in 
force  at  the  time  of  the  sale  becomes  a 
part  of  his  contract;  and  it  is  beyond  the 
power  of  the  legislature  to  sweep  it  away 
to  his  disadvantage  by  subsequent  legisla- 
tion. Roberts  v.  First  Nat.  Bank,  8  N.  D. 
504,  79  N.  W.  1049;  Fisher  v.  Betts,  12  N. 
D.  198,  96  N.  W.  132.  In  Minnesota  it  has 
been  held,  and  apparently  for  the  same  rea- 
son, that  the  redemptioner's  rights  are  also 
governed  by  the  statute  under  which  the 
sale  was  made.  In  Merrill  y.  Bearing,  32 
Minn.  479,  21  N.  W.  721,  that  court  said: 
"The  right  of  property  acquired  by  the  pur- 
chaser at  this  sale,  and  the  right  of  re- 
demption remaining  to  the  owner,  must  both 
be  governed  by  the  law  in  force  at  the  time 
of  sale.  Neither,  in  our  judgment,  could 
be  either  abridged  or  enlarged  by  subse- 
quent legislation.  This  is  unquestionably 
so  as  to  the  right  of  the  purchaser.  The 
same  rule  ought  to  apply  in  favor  of  the 
owner  as  against  any  statute  shortening  the 
time  to  redeem,  as  it  is  equally  unjust  to 
legislate  against  the  owner  of  the  land  as 
in  his  favor.  State  ex  rel.  Davenport  v. 
McDonald,  26  Minn.  145,  1  N.  W.  832;  Hille- 
bert  V.  Porter,  28  Minn.  496,  11  N.  W.  84; 
Fleming  v.  Roverud,  30  Minn.  273,  15  N. 
W.  119;  State  ex  rel.  Wheeler  ▼.  Foley,  30 
Minn.  350,  15  N.  W.  375;  Cooley,  Taxn. 
370."  See  also  Gaston  v.  Merriam,  33  Minn. 
271,  281,  22  N.  W.  614;  Kipp  v.  Johnson,  73 
Minn.  34,  75  N.  W.  736. 

Other  courts  point  out  that  the  tax  debt- 
or has  no  contract  with  the  state  for  any  defi- 
nite period  in  which  to  redeem;  that  the 
state  has  the  power  to  sell  his  land  with- 
out any  right  of  redemption,  and  that  the 
right  to  redeem  and  the  time  for  exercising 
it  are  accorded  as  a  matter  of  grace,  and 
not  of  right;  and  conclude,  for  these  rea- 
sons, that  the  legislature  has  the  power  to 
reduce  the  redemption  period,  and  to  other- 
wise modify  the  right  in  substantial  par- 
ticulars by  subsequent  legislation.  Negus 
V.  Yancey,  22  Iowa,  57 ;  Muirhead  v.  Sandis, 
111  Mich.  487,  69  N.  W.  826;  Baldwin  v. 
Ely,  66  Wis.  171,  28  N.  W.  392;  Black,  Tax 
Titles.  §  353;  25  Am.  &  Enof.  Enc.  Law,  p. 
410;  Robinson  v.  Howe,  13  Wis.  341,  342. 

We  do  not  find  it  necessary  to  express  an 
opinion  upon  these  conflicting  views  at  this 
time,  for  we  are  of  opinion  that  the  legis- 
lature, in  enacting  the  Revised  Codes  of 
1895,  saved  the  right  of  redemption  as  it  ex- 
isted under  chapter  132,  p.  376,  Laws  1890. 
The  efl"ect  of  the  repeal  by  the  Code  of  1895 
must  be  considered  in  connection  with  the 
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general  saving  provisions  contained  in  l 
2686  of  that  Code,  which  reads  as  follows: 
"No  action  or  proceeding  commenced  before 
this  Code  takes  effect,  and  no  right  accrued, 
is  affected  by  its  provisions;  but  the  pro- 
ceedings therein  must  conform  to  the  re- 
quirements of  this  Code  so  far  as  ap- 
plicable." This  section  preserves  "ac- 
tions*' which  had  been  commenced,  "pro- 
ceedings" which  had  been  commenced,  and 
"rights"  which  had  accrued  when  the  Re- 
vised Codes  of  1895  took  effect.  The  pro- 
ceedings were  thereafter  required  to  con- 
form to  the  provisions  of  the  1895  Code  "so 
far  as  its  provisions  are  applicable."  We 
are  agreed  that  the  right  of  redemption,  as 
it  existed  under  chapter  132,  p.  376,  Laws 
1890,  was  a  "right  accrued,"  and  was  pre- 
served by  the  above  section.  The  saving 
provisions  contained  in  this  section,  while 
geperal  in  terms,  are  such  as  usually  ac- 
company a  revision  of  revenue  laws.  1 
Cooley,  Taxn.  3d  ed.  499,  500,  501,  and  cases 
cited.  And  they  are  generally  held  to  per- 
petuate pre-existing  laws  so  far  as  they 
are  necessary  to  protect  and  enforce  the 
right  of  the  tax  debtor  as  well  as  the  pur- 
chaser. For  cases  in  point,  see  Fletcher  v. 
Post,  104  Mich.  424,  62  N.  W.  574;  Re 
Munn,  165  N.  Y.  149,  58  N.  E.  881,  also 
Greensboro  v.  McAdoo,  112  N.  C.  359,  369, 
17  S.  E.  178;  Wilmington  v.  Cronly,  122  N. 
C.  388,  30  S.  E.  9;  Puget  Sound  Nat.  Bank 
V.  King  County,  62  Fed.  546;  Indianapolis 
V.  Morris,  26  Ind.  App.  409,  58  N.  E.  510. 
In  the  recent  case  of  Hagler  v.  Kelly,  13 

N.  D. ,   103   N.   W.  629,   my  associates 

were  of  opinion  that  tne  lien  of  a  tax  judg- 
ment in  favor  of  the  state  was  a  "right  ac- 
crued," and  was  preserved  by  the  above  sec- 
tion, notwithstanding  the  repeal  of  the 
statute  which  created  it.  I  expressed  no 
opinion  upon  the  point.  My  doubt  rested 
upon  the  belief  that  the  lien  was  a  remedy, 
and  not  a  right.  As  to  the  present  case 
there  can  be  no  doubt,  and  I  fully  agree  with 
my  associates  that  the  right  of  redemption 
as  it  existed  under  chapter  132,  p.  376,  Laws 
1890,  was  a  "right  accrued,"  and  was  per- 
petuated through  the  saving  clause,  not- 
withstanding the  repeal.  It  is  equally  clear 
that  the  provisions  of  the  1890  law,  regulat- 
ing the  termination  of  the  right  of  redemp- 
tion by  the  purchaser, — i.  e.,  by  notice  of 
expiration,  and  the  manner  of  effecting  re- 
demption by  the  tax  debtor, —  were  also  con- 
tinued in  force,  and  govern  in  this  action, 
unless  they  have  been  superseded  by  other 
subsequent  provisions  which  are  applicable. 
This  is  true  under  the  language  of  the  sav- 
ing clause  and  also  under  the  general  rule  of 
construction  applicable  to  a  revision  or  re- 
peal of  revenue  laws,  which  is  that  the  re- 
pt'al  or  revision  is  to  have  a  prospective 
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operation  only,  unless  the  intent  of  the  leg- 
islature to  the  contrary  clearly  appears. 
Smith  T.  Humphrey,  20  Mich.  398;  Clark  v. 
Hall,  19  Mich.  356;  People  ex  reL  Auditor 
General  v.  Monroe  County,  36  Mich.  70: 
Thomas  v.  Collins,  58  Mich.  64,  24  N.  W. 
653;  Hall  v.  Perry,  72  Mich.  202,  40  N.  W. 
324;  Oakland  v.  Whipple,  44  Cal.  303: 
Smith  V.  Kelly,  24  Or.  464,  33  Pac.  642;  1 
Cooley,  Taxn.  3d  ed.  2681,  and  cases  cited. 

This  rule  of  construction  is  expreA^ly , 
made  applicable  to  the  Revised  Codes  of 
1805.  Section  2681  of  that  Code  reads  as 
follows :  "No  part  of  this  Code  is  retroactive 
unless  expressly  so  declared."  There  l< 
nothing  in  i  1264  of  the  1895  Code  which 
will  authorize  us  to  hold  that  it  relates  to 
redemptions  under  former  sales.  It  clearly 
relates  to  redemptions  from  sales  made  un- 
der the  1895  revenue  law,  of  which  it  is  a 
part.  The  same  rule  of  construction  also 
requires  us  to  hold  that  $  106,  chap.  126,  p. 
295,  Laws  1897  ($  1289,  Rev.  Codes  1899), 
and  chapter  166,  p.  221,  Laws  1901,  are  pro- 
spective, and  do  not  apply  to  certificates  i« 
sued  under  previous  statutes.  The  statutes 
in  force  when  the  sales  here  in  question 
were  made,  relating  to  redemption,  required 
notice  of  expiration  as  a  condition  to  ob- 
taining a  deed.  No  notice  has  been  given. 
The  deeds  are  therefore  invalid. 

The  defendants  also  attack  the  validity  of 
the  tax  sales:  First,  upon  the  ground  that 
the  owner  or  manager  of  the  newspaper  in 
which  the  notices  were  published  failed  to 
file  the  affidavit  with  the  county  auditor,  re 
quired  by  chapter  120,  p.  346,  Laws  1890: 
second,  because  of  the  alleged  insufficiency 
of  the  notices  published.  Neither  of  these 
contentions  can  be  sustained.  Chapter  120, 
p.  346,  Laws  1890,  consists  of  three  sections. 
The  first  prescribes  the  qualifications  of  a 
newpaper  which  may  do  public  printing  and 
publish  legal  notices.  Section  2  makes  it 
the  duty  of  the  "owner  or  manager^  of  a 
newspaper,  before  it  can  be  awarded  a  con- 
tract, to  file  with  the  county  auditor  a 
statement  setting  forth  its  qualifications. 
Section  3  subjects  the  person  or  corpora- 
tion publishing  notices  or  doing  printing: 
without  filing  such  statement  to  a  fine  of 
not  less  than  $25  nor  more  than  $100,  and 
also  a  "forfeiture  of  all  pay  for  any  such 
printing.  .  .  . "  It  is  not  claimed  that 
the  newspaper  was  not  in  all  respects  quali- 
fied under  8  1  of  this  act.  The  only  objec- 
tion is  that  the  owner  did  not  make  a  suf- 
ficient affidavit.  It  is  apparent  that  this 
failure  did  not  invalidate  the  publication. 
Section  3  designates  the  consequences  for 
such  failure,  namely,  a  fine  and  forfeitore 
visited  upon  the  person  or  corporation  own- 
ing the  newspaper  which  is  at  fault,  and 
names  no  other  consequences.     We  find  no 
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warrant  for  holding  that  the  legislature  in- 
tended to  declare  notices  void  which  are 
published  in  a  newspaper  which  is  qualified 
in  fact^  because  the  owner  or  manager  fails 
to  file  the  affidavit.  On  the  contrary,  we 
think  the  effect  of  such  failure  is  that  pre- 
scribed by  I  3,  to  wit,  liability  to  fine  and 
forfeiture,  and  nothing  more. 

It  is  also  claimed  that  the  notices  of  sale 
did  not  contain  a  sufficient  description  of 
the  property,  and  were  tlaerefore  void.  No 
proof  of  any  kind  was  offered  as  to  the  no- 
tice of  sale  for  1894,  and  as  to  the  other 
years  the  evidence  does  not  show  that  the 
notices  were  insufficient.  The  notices  of 
sale  for  the  years  1891  and  1892  were  pub- 
lished in  the  Fargo  Republican.  Defend- 
ants' counsel  took  the  stand  in  their  behalf, 
and  offered  in  evidence,  over  objection,  two 
printed  slips  of  paper,  which  he  testified 
were  cut  from  newspapers  in  his  possession 
purporting  to  have  been  published  on  Novem- 
ber 1,  1891,  and  November  1,  1893,  respec- 
tively. These  clippings  contain  only  a 
ismall  part  of  the  tax-sale  notices.  The  de- 
scriptions are  not  as  intelligible  as  they 
would  be  if  the  entire  notice  had  been  of- 
fered in  evidence,  and  it  is  very  doubtful 
whether  a  sufficient  foundation  was  laid  for 
the  introduction  of  this  evidence, — a  ques- 
tion we  need  not  decide,  for  we  are  agreed 
that  the  description  contained  in  each  of  the 
papers  offered  is  sufficient.  In  each,  under- 
neath the  headlines:  "Name,  description, 
lot,  block,"  the  following  appears:  "G.  W. 
McCauley,  N.  60  ft.  6—37,"  and  on  each  the 
foregoing  description  follows  the  general 
heading,  printed  in  large  letters:  ''Keeney 
&  Devitt's  second  addition  to  Fargo."  The 
objection  is  based  upon  the  fact  that  be- 
tween the  general  heading  and  the  rest  of 
the  description  of  the  property  in  question, 
t.  e,,  the  name,  lot,  and  block,  certain  other 
headings  appear;  on  one:  "Magill's  subdi- 
vision of  lot  1  and  2,  block  33;"  on  the 
other,  "Bond's  subdivision  of  lots  6  and  7, 
block  30."  A  casual  inspection  shows  that 
these  notices  do  not  contain  a  misdescrip- 
tion or  a  misleading  description.  The  head- 
ings just  described  do  not  include  "block  37 
of  Keeney  ^  Devitt's  second  addition  to  the 
city  of  Fargo,"  in  which  the  lot  in  question 
is  situated.  On  the  contrary,  they  cover 
the  other  blocks  in  this  addition,  which  are 
designated  by  number,  expressly  excluding 
block  37.  Apparently  some  of  the  blocks  in 
this  addition  have  been  subdivided,  and  ap- 
propriate subheads  were  inserted  designat- 
ing those  which  were  subdivided.  Upon 
their  face,  the  subheads  do  not  apply  to  the 
property  in  question,  the  description  of 
which,  concededly  otherwise  sufficient,  ap- 
pears under  the  headinn^  "Keeney  &  Devitt's 
second  adclition  to  Fargo." 
4L.R.A.(N.S.) 


It  follows  that  the  attack  upon  the  sales 
must  fail,  and  the  certificates  must  be  held 
valid.  The  District  Court  is  directed  to 
modify  its  judgment  to  correspond  with  the 
conclusions  herein  set  out.  Appellants  will 
recover  their  costs  on  this  appeal. 

All  concur. 


INDIANA  SUPREME  COURT. 

PITTSBXmOH,  CINCINNATI,  CHICAGO,  & 
ST.  LOUIS  RAILWAY  COMPANY,  Appt., 
v. 
GEORGE  W.  HIGGS. 

(—  Ind.  — ,  76  N.  E.  299.) 

Carrier — stipulation  against  liability. 

1.  Carrying  a  passenger  at  a  reduced 
fare  does  not  entitle  a  railroad  company  to 
stipulate  for  an  exemption  from  liability  for 
negligently  injuring  lum. 

Proot  of  allegations  of  considerations  for 
transportation. 

2.  A  passenger  is  not  bound  to  make 
strict  proof  of  the  amount  alleged  to  have 
been  received  by  the  carrier  for  his  trans- 
portation, in  an  action  to  recover  damages 
for  negligently  injuring  him. 
Instruction— scope. 

3.  A  court,  in  charging  a  jury,  is  not 
bound  to  cover  all  the  questions  or  phases 
in  a  case  in  one  instruction. 

Carrier — ^proof  of  collision — ^negligence. 

4.  Proof  of  a  collision  between  trains  on 
a  railroad  makes  a  prima  facie  case  in  favor 


Case  Note. — ^Right  of  passenger  carrier  to 
stipulate  against  liability  in  consideration 
of  reduced  fare. — ^That  a  passenger  carrier 
cannot  limit  its  liability  for  its  own  or 
its  servants'  negligence  in  respect  to  pas- 
sengers who  pay  the  regular  fare  is  beyond 
question.  But  it  is  also  well  settled  by  the 
weight  of  authority  that,  where  a  purely 
gratuitous  pass  is  bestowed  upon  a  traveler, 
no  consideration,  direct  or  mdirect,  being 
paid,  a  contract  exempting  the  company 
from  liability  is  valid.  4  Elliott,  Railroads. 
S  1608,  p.  2516;  2  Fetter,  Carr.  Pass,  f  393. 
Yet,  in  some  states  the  right  of  a  passen- 
ger carrier  to  exonerate  itself  from  liability 
for  negligence,  even  in  the  case  of  purely 
gratuitous  passengers,  is  denied.  And  even 
in  those  states  where  the  right  is  sustained 
there  is  some  question  as  to  who  are  gratu- 
itous passengers,  the  fact  that  the  passenger 
is  traveling  on  a  pass  not  being  considered 
conclusive  proof  that  he  is  not  a  passenger 
for  hire.  Thus,  it  is  held  by  the  weight  of 
authority  that  a  person  traveling  on  a 
drover's  pass  is  not  a  gratuitous  passenger, 
but  one  for  hire.  So,  it  has  been  held  that  a 
stipulation  against  liability  in  a  pass  is- 
sued, not  as  a  mere  gratuity,  but  as  part 
consideration  for  th**  leasing  to  the  employer 
of  the  person  using  the  pass  of  a  pleasure 
resort  owned  by  the  railroad  company,  is  in- 
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of  an  injured  passenger,  which  the  carrier 
must  rebut  by  showing  it  could  not  have 
been  avoided  by  the  exercise  of  the  highest 
practical  care  and  diligence  on  its  part. 

(December  6,  1005.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Cass  County  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  B.  Ross,  for  appellant: 

The  plaintiff  must  recover  secundum  al- 
Ugata  et  probata,  or  not  at  alL 

Louisville  N.  A.  &  C.  R.  Co.  v.  Renicker, 
8  Ind.  App.  404,  36  N.  E.  1047;  Baltimore 
A  O.  S.  W.  R.  Co.  v.  Ragsdale,  14  Ind.  App. 
406,  42  N.  E.  1106;  Callaway  v.  Mellett,  15 
Ind.  App.  366,  57  Am.  St  Rep.  238,  44*  N. 
E.  198;  Arcade  File  Works  ▼.  Juteau,  16 


Ind.  App.  460,  40  N.  K.  818,  44  N.  £.  326; 
Diltz  v.  Spahr,  16  Ind.  App.  591,  45  N.  £. 
1066;  Sanders  v.  Hartge,  17  Ind.  App.  243, 
46  N.  E.  604;  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  Y.  Dugan,  18  Ind.  App.  435,  48  N.  E. 
238;  Richardson  v.  League,  21  Ind.  App. 
429,  62  N.  E.  618;  Stewart  v.  aeveland, 
C.  C.  &  St.  L.  R.  Go.  21  Ind.  App. 
218,  52  N.  E.  80;  Barrows  v.  Wampler,  24 
Ind.  App.  472,  56  N.  E.  935;  Pennsylvania 
Co.  ▼.  Walker,  20  Ind.  App.  285,  64  N.  £. 
473;  Paris  y.  Strong,  51  Ind.  339;  Board- 
man  ▼.  Griffin,  62  Ind.  101;  Terry  v.  Shive- 
ly,  64  Ind.  106;  Thomas  v.  Dale,  86  Ind.  437; 
Lake  Shore  &  M,  S.  R.  Co.  v.  Bennett,  89 
Ind.  467;  Hall  v.  Peflnsylvania  Go.  90  Ind. 
459;  Bartlett  v.  Pittsburgh,  C.  &  St.  L.  K 
Co.  94  Ind.  281;  Cleveland,  G.  C.  &  L  R. 
Co.  y.  Wynant,  100  Ind.  160;'  Bremmerman 
y.  Jennings,  101  Ind.  253;  Hannon  y.  Hil- 
liard,  101  Ind.  310;  Hasselman  y.  Carroll, 

102  Ind.  153,  26  N.  E.  202;  Brown  y.  WiU, 

103  Ind.  71,  2  N.  E.  283;  Armacost  y.  Lind- 


valid  by  the  law  of  New  Jersey.  Camden  & 
A.  R.  Co.  V.  Bausch,  4  Sadler  (Pa.)  518,  7 
Atl.  731. 

So,  it  has  been  held  in  some  cases,  though 
there  is  a  conflict  of  authority  on  this  point, 
tliat  an  express  messenger  carried  by  a  rail- 
road undti  3ontract  with  the  express  com- 
pany is  not  a  gratuitous  passenger.  And  a 
mail  agent  has  been  held  to  be  a  passenger 
for  hire,  so  that  the  railroad  could  not  stip- 
ulate against  liability  for  negligence  causing 
injury  to  him.  On  the  other  hand,  it  has 
been  held  by  some  cases  that  permitting  a 
passenger  to  ride  in  a  freight  car,  which  the 
company  was  under  no  duty  to  do,  is  a  suf- 
ficient consideration  for  a  release  by  the  pas- 
senger of  the  company  from  liability. 

On  the  exact  question  of  the  right  of  the 
carrier  to  stipulate  against  liability  in  con- 
sideration of  a  reduced  rate  of  fare,  there  is 
very  little  authority ;» and  the  few  cases  that 
have  considered  the  question  are  not  in  har- 
mony. It  has  been  held  in  Oregon  that  a 
passenger's  agreement  to  absolve  the  trans- 
portation company  from  all  liability  as  a 
common  carrier  while  riding  as  a  passenger 
upon  its  freight  train,  entered  into  in  con- 
sideration of  his  securing  a  railway  ticket 
at  a  reduced  rate,  is  unenforceable  with  re- 
spect to  such  freight  trains  as  are  designated 
by  the  carrier  to  carry  passengers  generally. 
Richmond  y.  Southern  P.  Co.  41  Or.  54,  57 
L.R.A.  616,  98  Am.  St.  Rep.  694,  67  Pac. 
947.  The  court  in  this  case  said:  "A  special 
engagement  was  entered  into  between  the 
parties;  but  such  agreement  was  not  wholly 
a  matter  of  accommodation  to  the  plaintiflf. 
It  was  rather  for  their  mutual  advantage, 
for  it  may  safely  be  assumed  that,  when 
passenger  tickets  can  be  secured  at  low 
rates,  many  persons  who  would  not  other- 
wise travel  purchase  them  for  their  own  ad- 
vantage. Such  purchases  necessarily  in- 
crease passenger  traffic,  and,  if  the  rate  es: 
tablished  leaves  a  margin  of  profit  above 
4L.R.A.(N.S.) 


the  cost  of  transportation,  the  increase  in 
the  number  of  passengers  ordinarily  results 
in  advantage  to  the  railroad  company;  so 
that  the  purchase  and  sale  of  the  ticket  in 
question  may  be  considered  as  a  source  of 
profit  to  each  party.  The  question  whether 
the  defendant  sustained  the  relation  of  a 
common  carrier  to  the  plaintiff  at  the  time 
he  was  injured,  and  therefore  is  liable  to 
him  for  the  damages  sustained,  notwith- 
standing his  agreement  to  assume  the  risk 
of  injury  and  to  absolve  the  defendant  from 
all  liability  therefor,  must  hinge  upon  a 
proper  solution  of  the  inquiry  whether  it 
was  the  defendant's  business  and  duty  to 
carr^  him  on  its  freight  train  between  the 
stations  indicated.  .  .  .  Plaintiff  havti^ 
paid  value  for  his  ticket,  the  contract  of  car- 
riage could  not  be  canceled  at  pleasure  by 
the  defendant;  and  we  do  not  think  a  rebate 
in  the  price  of  a  local  ticket  affords  a  suf- 
ficient consideration  for  the  assumption  of 
the  risk  undertaken  where  no  special  privi- 
leges are  conferred;  for,  if  this  were  so,  it 
would  follow  that  the  smallest  remission 
from  the  regular  price  of  a  ticket  might  suf- 
fice for  exemption  from  liability." 

So,  in  Grary  y.  Lehigh  Valley  R.  Go.  203 
Pa.  525,  59  L.R.A.  815,  93  Am.  St.  Rep.  778, 
53  Atl.  363,  where  the  plaintiff  had  pur- 
chased at  a  reduced  rate  an  excursion  ticket 
containing  a  stipulation  against  liability, 
the  court  said  that,  by  the  purchase  and  ac- 
ceptance of  the  ticket  at  a  reduced  rate 
with  the  condition  indorsed  on  it,  there  was 
an  agreement  between  the  passenger  and  the 
railroad  company  that  the  common-law  rule 
making  the  common  carrier  an  insurer  of 
safety  should  be  set  aside,  and  that  he 
would  be  bound  by  the  agreement  as  the 
law  defining  the  duty  and  liability  of  the 
company  in  carrying  him;  but  held  that  it 
was  well  settled  that,  by  such  an  agreement, 
the  common  carrier  could  not  relieve  itself 
from  liability  for  its  negligence.    Neverthe- 
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ley  116  Ind.  2fl5,  19  N.  E.  138;  Chicago  St. 
L.  &  P.  R.  Co.  V.  Burger,  124  Ind.  276,  24  N. 
E.  981;  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v. 
McLain,  148  Ind.  188,  44  N.  E.  306;  Insur- 
ance Co.  V.  Lake  Erie  &  W.  R.  Co.  152  Ind. 
333,  53  N.  E.  382;  Thompson  v.  Citizens' 
Street  R.  Co.  152  Ind.  461,  53  N.  E.  462; 
Borden  y.  Williams,  155  Ind.  36,  57  N.  E. 
627. 

When  an  action  is  brought  to  recover 
damages  for  the  breach  of  an  implied  con- 
tract, no  recovery  can  be  had  thereunder 
upon  proof  of  an  express  contract. 

Sanders  v.  Hartge,  supra;  Parrill  v. 
Cleveland,  C.  C.  &  St.  L.  K  Co.  23  Ind.  App. 
638,  55  N.  E.  1026;  Evansville  &,  T.  H.  R. 
Co.  V.  Kevekordes  (Ind.  App.)  69  N.  E. 
1022 ;  Indianapolis  &.  C.  R.  Co.  v.  Remmy,  13 
Ind.  518;  Jeffersonville,  M.  &  I.  R.  Co.  v. 
Worland,  50  Ind.  339 ;  Lake  Shore  &.  M.  S. 
R.  Co.  V.  Bennett,  Hall  v.  Pennsylvania  Co. 
and  Bartlett  v.  Pittsburgh,  C.  &  St.  L.  R. 
Co.,  supra;  Snow  v.  Indiana,  B.  &  W.  R.  Co. 


109  Ind.  422,  9  N.  E.  702;  Armacost  v. 
Lindley,  supra;  Toledo,  St.  L.  &  K.  C.  R. 
Co.  V.  Levy,  127  Ind.  168,  26  N.  E.  773; 
Terre  Haute  &  L.  R.  Co.  v.  Sherwood,  132 
Ind.  129,  17  L.R.A.  339,  32  Am.  St.  Rep. 
239,  31  N.  E.  781;  Lake  Erie  &  W.  R.  Co. 
V.  Holland,  162  Ind.  406,  63  L.R.A.  948,  69 
N.  E.  138. 

Where  the  action  is  upon  an  implied 
contract,  or  for  an  alleged  breach  of  the  car- 
rier's common-law  duty,  and  it  is  proved 
on  the  trial  that  the  goods  are  being  carried 
under  a  special  contract,  the  plaintiff  cannot 
recover. 

Indianapolis,  D.  k  W.  R.  Co.  v.  Forsythe, 
4  Ind.  App.  326,  29  N.  E.  1138;  Baltimore 
&  O.  S.  W.  R.  Co.  V.  Ragsdale;  Stewart  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.;  Pennsylva- 
nia Co.  V.  Walker;  Evansville  &  T.  H.  R. 
Co.  V.  Kevekordes;  Lake  Shore  &  M.  S.  R. 
Co.  V.  Bennett;  Hall  v.  Pennsylvania  Co.; 
and  Bartlett  v.  Pittsburgh,  C.  &  St.  L.  R. 
Co., — supra;  Fry  v.  Louisville,  N.  A.  &.  C.  R. 


less,  it  was  held  that,  to  hold  the  carrier  re- 
sponsible for  an  injury  received  by  the  pas- 
senger while  riding  on  such  ticket,  he  must 
show  afTirnmtively  that  the  carrier  was 
guilty  of  negligence  causing  the  injury. 

On  the  other  hand,  it  is  held  in  Bos  well  v. 
Hudson  River  R.  Co.  5  Bosw.  699,  10  Abb. 
Pr.  442,  that  the  fact  that  a  person  who  was 
injured  while  riding  on  a  railway  train  by 
reason  of  the  nojjiigence  of  the  servant-*  of 
the  railway  company  was  riding  under  a 
special  contract  made  between  him  and  the 
company,  evidenced  by  a  pass  or  free  ticket 
given  to  him  by  the  defendant,  upon  the  face 
of  which  was  printed  a  condition  lliat  the 
ticket  was  issued  to  the  owner  of  live  stock 
or  his  agent  to  enable  him  to  tai:^  the  en- 
tire charge  of  his  stock  while  on  the  defend- 
ant's railway,  and  as  part  of  the  contract 
for  transporting  the  same:  and  that  by  ac- 
cepting or  using  it,  the  holder  expressly  re- 
leased the  company,  in  consideration  of  the 
pass  and  the  reduction  of  price  below  the 
tariff  rates,  from  all  liability  for  injury  to 
the  stock  from  crowding,  trampling,  etc.,  or 
for  injury  to  his  person  or  stock  arising 
from  any  cause  whatsoever, — was  a  good 
defense  to  an  action  for  the  injury,  where 
not  caused  by  any  fraudulent,  wilful,  or 
reckless  act,  or  misconduct,  or  gross  neglect, 
or  default,  on  the  part  of  the  company. 

And  the  right  of  a  carrier  to  stipulate,  in 
considerntion  of  a  reduced  rate,  against  lia- 
bility for  injurv  to  a  passenger,  is  sustained 
in  Bissell  v.  New  York  C.  R,  Co.  25  N.  Y. 
442,  82  Am.  Doc.  36.0.  In  this  case  a  contract 
had  been  made  between  the  carrier  and  the 
owners  of  certain  stock  to  transport  the 
stock  at  a  reduced  rate,  the  stock  owners 
taking  upon  themselves  the  risk  of  injuries 
to  the  cattle,  and  it  being  also  further 
agreed  that  the  persons  riding  free  to  take 
charge  of  the  stock  should  do  so  at  their 
own  risk  of  personal  injury  from  whatever 
caus.  One  of  the  owners  accompanied  the 
4L.R.A.(N.S.) 


stock,  riding  on  a  free  ticket,  which  con- 
tained a  notice  that  the  person  using  it  as- 
sumed all  risk  of  accident,  and  expressly 
agreed  that  the  company  should  not  be  liable 
under  any  circumstances  for  any  injury  to 
the  person,  or  for  any  loss  or  injury  to  the 
stock.  The  passenger  was  killed  by  the  neg- 
ligence of  the  company;  and  it  was  held  by 
a  divided  court  that  the  carrier  was  not  re- 
sponsible therefor.  Selden,  J.,  who  wrote 
the  main  opinion,  argued  that,  even  if  he 
were  considered,  not  as  a  gratuitous  passen- 
ger, but  as  one  riding  on  a  reduced  fare,  the 
company  was  not  liable;  saying:  "The  prin- 
ciple being  established  that  railroads  may, 
by  contract,  relieve  themselves  from  the 
negligence  of  their  servants  in  the  carrying 
of  passengers  when  carried  gratuitously,  I 
can  discover  no  rule  of  law  or  public  policy 
to  prevent  their  doing  it  on  any  other  terms 
'^hich  may  be  agreed  upon  between  them 
and  their  pass^sngers,  and  which  shall  fur- 
nish a  consideration  to  the  passengers  for 
the  risk  which  they  assume.  All  the  argu- 
ments which  have  been  urged  against  the 
propriety  and  safety  of  allowing  carriers  to 
make  such  contracts  apply  with  as  much 
force  to  cases  where  passengers  are  carried 
gratuitously  as  where  they  are  carried  for 
reward.  So  far  as  the  public  are  concerned, 
the  question  of  reward  is  one  of  indifference ; 
and,  so  far  as  the  parties  are  concerned,  if 
they  are  allowed  to  make  the  contract  at  all, 
they  are  the  judges  of  the  amount  of  con- 
sideration which  will  compensate' them  for 
assuming  the  risk,  whether  the  whole  fare, 
or  half,  or  an  eighth,  or  any  other  propor- 
tion, or  other  consideration.  I  apprehend  it 
is  entirely  safe  to  leave  them  to  fix  the 
terms.  .  .  .1  refer,  of  course,  to  actual 
contracts,  and  not  to  attempted  limitations 
of  the  carrier's  responsibility,  by  means  of 
indorsements  upon  tickets  not  assented  to 
by  the  passengers  who  received  them.  .  .  . 
On  the  offer  by  a  passenger  of  the  fare  pre- 
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Go.  103  Ind.  265,  2  N.  E.  744;  Snow  y. 
Indiana,  B.  &.  W.  R.  Go.  and  Lake  Erie  & 
W.  R,  Co.  V.  Holland,  »ufMra. 

Common  carriers  can  lawfully  contract, 
limiting  their  strict  common-law  liability. 

Louisville,  N.  A.  &  C.  R.  Co.  v.  Nicholai, 
4  Ind.  App.  119,  51  Am.  St  Rep.  206,  30  K. 
E.  424;  Indianapolis,  D.  &  W.  R.  Co.  v. 
Forsythe,  supra;  Reid  v.  EvansylUe  &  T.  H. 
R.  Co.  10  Ind.  App.  385,  53  Am.  St.  Rep. 
391,  35  X.  E.  703;  Wright  y.  Qaff,  6  Ind. 
416;  Indiana  C.  R.  Co.  v.  Mundy,  21  Ind. 
48,  83  Am.  Dec.  339;  Thayer  v.  St.  Louis, 
A.  &  T.  H.  R.  Co.  22  Ind.  26,  85  Am.  Dec. 
409;  Adams  Exp.  Co.  v.  Reagan,  29  Ind.  21, 
92  Am.  Dec  332;  Indianapolis,  P.  &  C.  R. 
Co.  V.  Allen.  31  Ind.  394;  Michigan  S.  &.  N. 
I.  R.  Co.  v.  Heaton,  37  Ind.  448,  10  Am. 
Rep.  89;  Adams  Exp.  Co.  y.  Fendrick,  38 
Ind.  150;  Ohio  &  M.  R.  Co.  y.  Selby,  47 
Ind.  471,  17  Am.  Rep.  719;  St.  Louis  *&  S. 
£.  R.  Co.  V.  Smuck,  49  Ind.  302;  Jefferson- 
ville,  M.  &  I.  R.  Co.  v.   Worland,  supra; 


United  States  Exp.  Co.  v.  Harris,  51  Ind. 
127 ;  Bartlett  v.  Pittsburgh,  C.  &  St.  L.  R. 
Co.  supra;  Western  U.  Teleg.  Co.  v.  Jones, 
95  Ind.  228,  48  Am.  Rep.  713;  Rosenfeld  t. 
Peoria,  D.  &  £.  R.  Co.  103  Ind.  121,  53  Am. 
Rep.  500, 2  N.  E.  344;  LouisYiUe,  N.  A.  ft  C. 
R.  Co.  V.  Faylor,  126  Ind.  126,  26  N.  E. 
869;  Terre  Haute  &  L.  K  Co.  y.  Sherwood. 
supra;  Insurance  Co.  of  N.  A.  y.  Lake  Erie 
&  W.  R.  Co.  152  Ind.  333,  53  N.  E.  382. 

If  a  person  sees  fit  to  make  a  «peeial  con- 
tract by  which  special  rights  and  priYilc^es 
are  giYen  him  in  consideration  tliat  he  as- 
sumes the  risks  which,  as  a  common  carrier, 
the  law  imposes  upon  the  eanrier,  such  con- 
tract makes  the  carrier  as  to  such  person 
a  special  carrier  in  the  perfonnance  of  the 
contract,  and  such  contract  is  not  against 
public  policy. 

LouisYille,  N.  A.  &  C.  R.  Co.  y.  Keefer, 
146  Ind.  21,  38  L.R.A.  93,  58  Am.  St  Rep. 
348,  44  N.  E.  796;  Pittsburgh,  C.  C.  k  St. 
L.  R.  Co.  Y.  Mahoney,  148  Ind.  196,  40  L.R. 


scribed  by  law,  the  company  is  bound  to 
transport  him  and  to  assume  all  the  risks 
which  fall  within  the  appropriately  strin<(ent 
rules  above  adverted  to;  and,  in  case  of 
refusal,  such  company  is  made  liable  for  ail 
damages  resultinff  from  such  refusal.  .  .  . 
But,  if  anyone  wishes  to  travel  with  greater 
economy  than  by  paying  the  fare  which  the 
legislature  has  prestM'ibiMl  ...  as  the 
reasonable  compensation  for  transportation 
and  risk,  and  prefers  to  pay  less,  or  to  pay 
nothing,  ...  I  do  not  think  there  is 
either  danger  or  impropriety  in  allowing  it 
to  be  done;  ond  there  is  no  principle  upon 
which  my  mind  can  rest  to  justify  the  posi- 
tion that  courts  shall  recognize  such  a  con- 
tract as  valid,  when  the  company,  in  consid- 
eration of  the  passenger's  assuming  the  risk, 
agrees  to  carry  such  passenger  without  fare, 
and  declare  it  Yoid  when,  for  the  same  con- 
sideration, the  company  agreed  to  carry  him 
for  half  fare.  The  2  cents  a  mile  which  the 
defendant  is  allowed  by  law  to  charge  for 
carrying  way  passengers,  and  3  cents  a  mile 
for  other  passengers,  is  what  the  law  ad- 
judges .  .  .  to  be  a  reasonable  conipc;n- 
Hfttion  for  the  expense  of  carrying  tlic  pa4- 
Honger,  including  the  risk  imposed  by  law, 
of  his  qualified  insurance  against  injury.  To 
hold  that  the  defendant  and  the  passenger 
may  lawfully  agree  that  the  .former  shall 
be  relieved  from  the  risk,  and  the  latter  as- 
sume it,  and  then  to  add  that  no  such  agree- 
ment shall  be  valid  unless  the  defendant 
gives  to  the  passenger  for  assuming  the  risk 
the  full  compensation  which  the  law  allows 
it  to  receive  for  risk  and  transportation 
united,  would  not  seem  to  be  reasonable.  I 
should  regard  it  as  far  more  rational  to  deny 
to  the  parties  all  power  to  contract  on  the 
subjcet.  Like  all  contracts,  to  render  such 
4  one  valid,  it  is  indispensable  that  it  have 
some  consideration  which  it  would  not  haYe 
if  the  passenger  paid  the  full  fare  fixed  by 
law.  That  is  all  which  the  company  is  al- 
4  UR.A.(N.S.) 


lowed  to  receive  for  the  service  and  the  risk 
united;  and  it  can  no  more  demand  the  full 
compensation  of  both  for  the  service  alone 
than  it  could  demand  the  fare  for  100  miles 
for  carrying  a  passenger  50  miles.  If  the 
service  is  reduced,  the  amount  of  reward 
must  be  reduced  in  proportion;  and,  if  the 
company  is  relieved  from  the  risk,  it  must 
make  compensation  for  that  relief  by  the 
reduction  of  fare  or  otherwise.  The  amount 
of  such  compensation,  like  the  consideration 
for  all  contracts,  must  be  left  to  the  agree- 
ment of  the  parties."  Gould,  J.,  and  Smithy 
J.,  who  concurred  in  holding  the  company 
not  liable,  said  nothing  about  the  effect  of 
riding  on  a  reduced  fare,  but  considered  the 
question  solely  on  the  supoosition  that  the 
passenger  was  riding  gratuitously,  and  not 
as  a  passenger  on  a  reduced  fare.  Denio, 
Ch.  J.,  and  Wright  and  Sutherland,  J  J.,  dis- 
sented on  the  ground  that  the  passenger  was 
not  a  free  passenger  on  the  theory  that  the 
pricti  of  his  passage  was  embraced  in  the 
amount  to  be  paid  for  the  transportation  of 
the  stock.  And  Denio,  Ch.  J.,  argued 
against  the  theory  that  a  reduced  fare  vnl 
idated  a  stipulation  against  liability  as  foi 
lows:  ''Suppose  they  should  prepare  a  stM 
of  passenger  tickets  for  which  only  one  hair, 
or  three  fourths,  or  any  other  proportion,  of 
the  usual  price  should  be  asked,  and  whieli 
should  contain  a  stipulation  similar  to  th<> 
one  printed  upon  the  back  of  the  passenger 
ticket  furnished  to  the  deceased  in  the  pres- 
ent case.  No  passenger  expects  in  his  indi- 
vidual case  to  be  injured  or  destroyed  in 
the  course  of  his  journey;  but  the  pecuniary 
advantage  held  out  to  him  by  such  a  ticket 
as  I  have  supposed  is  direct  and  immediate. 
I  have  no  doubt  but  that  a  large  proportion 
of  the  persons  traveling  by  railroad  would 
purchase  the  ch^per  tickets,  and  agree  to 
oecome  their  own  insurers.  To  the  precise 
extent  to  which  this  arrangement  should  pre- 
vail, the  pecuniary  inducements  of  the  cor 
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A.  101,  62  Am.  St.  Rep.  503,  46  N.  E.  917, 
47  N.  E.  464;  Russell  v.  Pittsburgh,  C.  C.  & 
St.  L.  R,  Co.  157  Ind.  305,  55^  L.R.A.  253, 
87  Am.  St.  Rep.  214,  61  N.  E.  678;  Payne  v. 
Terre  Haute  &  I.  R.  Co.  157  Ind.  616,  56 
L.R.A-  472,  62  N.  E.  472;  Blank  v.  Illinois 
C.  R.  Co.  182  III.  332,  55  N.  E.  332;  Bal- 
timore &  0.  S.  W.  R.  Co.  V.  Voigt,  176  U.  S. 
498,  44  L.  ed.  560,  20  Sup.  Ct.  Rep.  385; 
Griswold  V.  New  York  &  N.  E.  R.  Co.  63 
Conn.  371,  55  Am.  Rep.  115,  4  Atl.  261; 
Quimby  v.  Boston  &  M.  R.  Co.  150  Mass. 
366,  5*L.R,A.  846,  23  N.  E.  205;  Kinney  v. 
Central  R.  Co.  34  N.  J.  L.  513,  3  Am.  Rep. 
265*;  Rogers  v.  Kennebec  S.  B.  Co.  86  Me. 
261,  25  L.R.A.  491,  29  Atl.  1069;  Crary  v. 
Lehigh  Valley  R.  Co.  203  Pa.  525,  59  L.RA. 
815,  93  Am.  St.  Rep.  778,  53  Atl.  363. 
On  petition  for  rehearing. 
Appellee's  only  right  to  be  upon  appel- 
lant's train  being  under  a  special  contract, 
proof  alone  "that  the  train  on  which  he 
vfSLB  riding  collided  with  another  train  raises 
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no  presumption  that  the  injury  was  the 
result  of  some  act  or  omission  of  the  de- 
fendant. 

Baltimore  &  O.  S.  W.  R.  Co.  v.  Hudson. 
26  Ky.  L.  Rep.  2154,  80  S.  W.  '454;  North 
em  P.  R.  Co.  v,  Adams,  192  U.  S.  440,  48  L. 
ed.  513,  24  Sup.  Ct.  Rep.  408;  Boering  v. 
Chesapeake  Beach  R.  Co.  193  U.  S.  442,  48 
L.  ed.  742,  24  Sup.  Ct.  Rep.  51'5;  Cau  v. 
Texas  &  P.  R.  Co.  194  U.  S.  427,  48  L.  ed. 
1053,  24  Sup.  Ct.  Rep.  663;  Duncan  v. 
Maine  C.  R.  Co.  113  Fed.  508;  Wilson  v. 
Atlantic  Coast  Line  R.  Co.  129  Fed.  774; 
Long  V.  Lehigh  Valley  R.  Co.  65  CCA. 
354,  130  Fed.  890;  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Hamler,  215  III.  525,  106  Am. 
St.  Rep.  187,  74  N.  E.  ;705;  Mann  v.  Pere 
Marquette  R.  Co.  135  Mich.  210,  97  N.  W. 
721;  Boaz  v.  Central  R.  Co.  87  Ga.  463, 
13  S.  E.  711;  Scott  v.  Wood,  81  Cal.  403. 
22  Pac.  871;  Kahn  v.  Triest-Rosenberg 
Cap  Co.  139  Cal.  345,  73  Pac.  164. 


poration  to  the  exercise  of  the  high  degree 
of  care  and  vigilance  which  the  peculiar  na- 
ture of  this  mode  of  transit  requires  might 
be  expected  to  be  relaxed."  And  he  also 
says,  as  to  the  distinction  between  the  right 
to  restrict  liability  for  the  carriage  of  goods 
and  the  right  to  restrict  liability  for  in- 
juries to  passengers,  that  there  is  a  manifest 
distinction  between  the  case  of  property  and 
that  of  persons.  That,  as  to  the  former,  the 
carrier  is  an  insurer  against  all  accidents, 
except  in  two  well-known  cases,  and  may 
often  be  held  liable  without  any  actual  fault 
on  his  part  or  on  that  of  his  servants ;  while 
a  carrier  of  passengers  can  only  be  made 
responsible  for  actual  negligence  of  himself, 
or  of  those  for  whose  acts  and  omissions  he 
is  responsible.  That  it  is  quite  consistent 
to  allow  one  who,  in  the  absence  of  a  con- 
tract, is  a  general  and  almost  universal  in- 
surer, to  qualify  his  liability  by  an  agree- 
ment with  the  other  party,  and  still  hold  that, 
where  the  law  for  the  better  protection  of 
life  and  member  has  attached  a  certain  con- 
sequence to  actual  negligence,  the  parties 
cannot,  by  convention,  dispense  with  so  sal- 
utary a  rule. 

But  in  a  very  similar  case,  where  a  con- 
tract had  been  made  with  a  railroad  com- 
pany for  transportation  of  certain  stock,  the 
contract  reciting  that  they  were  carried  at 
&  reduced  rate  in  consideration  of  the  own- 
er's assuming  certain  specified  risks  in  re- 
spect to  their  safety  during  the  transit; 
and  also  that  it  was  further  agreed  that  the 
persons  riding  free  to  tike  charge  of  the 
stock  should  do  so  at  their  own  risk  of  per- 
sonal injury  from  whatever  cause, — it  was 
held  that  the  company  was  liable  for  the 
death  of  the  person  accompanying  the  stock, 
resulting  from  the  derailment  of  the  train 
because  of  the  use  of  a  flat  wheel,  notwith- 
standing such  stipulation.  Smith  v.  New 
York  C.  R.  Co.  24  N.  Y.  222.  This  decision 
was  also  hv  a  divided  court,  two  of  the  five 
4LJl.A.(N.S.) 


judges  out  of  those  who  concurred  in  sus- 
taining the  liability  of  the  company  express- 
ing the  opinion  that  a  contract  which  would 
exempt  the  company  from  liability  for  any 
negligence,  however  gross,  would  be  against 
public  policy,  even  when  no  fare  was  paid; 
although  in  this  case  the  passenger  was  not 
regarded  as  riding  gratuitously.  But  Allen, 
J.,  who  wrote  the  dissenting  opinion,  argued 
that,  if  a  special  contract  could  be  made  ex- 
empting the  company  from  liability,  the 
amount  or  nature  of  the  consideration  was 
immaterial;  saying:  "Where  a  special  con- 
tract, a  contract  out  of  the  usual  and  ordi- 
nary course  of  things,  is  made,  and  for  a 
consideration  other  than  that  of  the  usual 
and  ordinary  fare  for  the  carriage  of  pas- 
sengers, the  liabilities  may  be  regulated  by 
that  contract.  Whether  the  consideration 
upon  and  for  which  the  traveler  takes  upon 
himself  in  discharge  of  the  company  certain 
risks  is  the  whole  fare,  or  half  fare,  or  any 
outside  and  independent  consideration,  is  not 
material.  It  is  enough  that  a  special  con- 
tract is  made  upon  a  consideration  which 
the  parties  have  agreed  to  be  adequate. 
Most  certainly,  the  courts  will  not,  in  an  ac- 
tion upon  a  policy  of  insurance,  inquire  into 
the  sufficiency  or  adequacy  of  the  prejnium 
as  a  consideration  for  the  risks  assumed. 
The  deceased  here  agreed,  in  considera- 
tion tliat  the  defendants  would  take 
his  stock  at  a  given  rate  for  trans- 
portation and  permit  him  to  ride  free 
over  the  road  without  additional  charge  Ut 
take  charge  of  the  stock,  that  he  would  as- 
sume and  bear  all  the  risks  of  the  journey ; 
and  who  shall  sit  in  judgment  upon  this  con- 
tract and  say  it  was  without  consideration, 
or  that  the  consideration  was  unlawful,  or 
that  the  contract  was  against  public  pol- 
icy?" 
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Messrs.  Nelson  ft  Myers,  *with  Mr. 
Charles  £.  Yarlott,  for  appellee: 

A  carrier  of  passengers  for  hire  cannot 
contract  for  relief  from  its  negligence. 

Ohio  &  M.-  R.  Co.  V.  Selby,  47  Ind.  471, 
17  Am.  Rep.  719;  Baltimore  &  O.  S.  W.  R. 
Co.  V.  Ragsdale,  14  Ind.  App.  406,  42  N.  E. 
1106;  Parrill  v.  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  23  Ind.  App.  638,  55  N.  E.  1026; 
St.  Louis  &  S.  £.  R.  Co.  v.  Smuck,  40  Ind. 
302;  Bartlett  v.  Pittsburgh,  C.  &  St.  L. 
R.  Co.  94  Ind.  281;  Rosenfeld  v.  Peoria, 
D.  &  £.  R.  Co.  103  Ind.  121,  53  Am.  Rep. 
500,  2  N.  E.  344;  Payne  v.  Terre  Haute  & 
I.  R.  Co.  157  Ind.  616,  56  L.R.A.  472,  62 
N.  E.  472;  Louisville,  N.  A.  &  C.  R.  Co. 
y.  Keefer,  146  Ind.  21,  38  L.R.A.  93,  58 
Am.  St  Rep.  348,  44  N.  E.  796. 

Jordan,  J.,  delivered  the  opinion  of  the 
court: 

On  July  13,  1903,  appellee  filed  a  com- 
plaint in  the  Cass  circuit  court,  whereby  he 
charged  that  appellant  railroad  company 
was,  at  the  time  therein  mentioned,  a  cor- 
poration owning  and  operating  a  railroad 
known  as  the  "Panhandle,"  extending  from 
the  city  of  Chicago,  Illinois,  through  the 
state  of  Indiana,  to  the  city  of  Cincinnati, 
Ohio;  and  that  said  railroad  company  was 
a  common  carrier  of  passengers  for  hire. 
Tlie  complaint  further  averred  that  on  April 
22,  1903,  said  defendant  railroad  company,  in 
consideration  of  the  sum  of  $10,  received  the 
plaintiff,  appellee  herein,  as  a  passenger 
over  its  said  railroad  from  Chicago,  Illinois, 
to  Cincinnati,  Ohio,  and  while  on  its  oars, 
on  his  journey,  at  or  near  the  village  of 
Kouts,  in  the  state  of  Indiana,  by  and 
through  the  negligence  of  the  said  defendant 
and  its  servants  in  running  and  managing 
its  railroad  and  trains  of  cars  thereon,  the 
train  on  which  plaintiff  was  riding  collided 
with  another  train,  which  was  being  run  and 
operated  by  the  defendant  Plaintiff  was 
then  and  there  and  thereby,  and  because  of 
such  collision,  suddenly  and  forcibly  thrown 
out  of  his  seat,  whereby  one  of  his  ribs  was 
broken,  his  head  was  bruised,  spinal  column 
strained  and  injured,  all  because  of  said 
collision.  That  he  was  rendered  senseless 
for  some  time,  and  his  injuries  were  of  such 
a  nature  and  character  that  it  becai^e  nec- 
essary for  him  to  have  the  immediate  at- 
tention of  a  physician,  and  that  ever  since 
he  has  suffered  great  pain  and  mental  an- 
guish. Other  facts  are  alleged,  disclosing 
his  age,  occupation,  good  health,  and  condi- 
tion at  the  time  of  the  accident,  and  his  in- 
ability thereafter  to  perform  any  work,  etc. 
The  complaint  closes  with  the  demand  for 
$15,000  damages.  A  demurrer  thereto  for 
want  of  facts  was  overruled,  and  thereupon 
4L.R.A.(N.S.) 


appellant  filed  an  answer  in  three  para- 
graphs: First.  A  general  denial.  Second. 
Alleging  that  on  April  20,  1003,  the  plain- 
tiff and  the  Northern  Pacific  Railway  Com- 
pany entered  into  a  special  contract  at 
Spokane,  state  of  Washington,  by  which 
the  plaintiff  was  entitled  to  ride  as  a  sec- 
ond-class passenger  over  the  lines  of  said 
Northern  Pacific  Railway  Company  from 
said  city  of  Spokane  to  Chicago,  Illinois, 
and  from  Chicago,  Dlinois,  to  Cincinnati, 
Ohio,  over  the  lines  of  the  defendant^  the 
Pittsburgh,  Cincinnati,  Chicago,  &,  St  Ix>uis 
Railway  Company.  Other  lines  of  railway 
over  which  plaintiff  was  entitled  to  ride  on 
said  ticket  to  Nicholasville,  Kentucky,  are 
stated.  It  is  then  averred  that  "the  plain- 
tiff agreed  and  undertook  to  assume  all 
risks  of  accident  and  damage  to  his  person 
or  property  while  so  traveling  or  being  car- 
ried over  said  lines  of  railway;  that  said 
agreement  was  in  the  form  of  a  ticket,  and 
delivered  to  plaintiff  by  the  said  Northern 
Pacific  Railway  Company,  and  was  the  only 
evidence  of  his  right  to  ride  or  be  car- 
ried over  said  lines;  that,  in  pursuance  of 
the  said  agreement  as  expressed  in  the 
ticket,  the  plaintiff  started  from  said  Spo- 
kane, and  was  so  traveling  on  said  ticket, 
and  not  otherwise,  at  the  time  he  is  alleged 
to  have  been  injured,  as  charged  in  the 
complaint,"  etc.;  wherefore  defendant  says 
the  plaintiff  ought  not  to  recover  in  this 
action.  The  third  paragraph  is  substantial- 
ly the  same  as  the  second;  and  thereon  and 
thereby  appellant  alleged  and  set  up  as  a  de- 
fense to  the  action  that,  "by  the  terms  of 
said  contract,  the  plaintiff  agreed  and  under- 
took to  assume  all  risks  of  accident  and 
damage  to  his  person  or  property  while 
so  traveling  or  being  carried  over  said  sev- 
eral lines  of  railroad."  No  copy  of  the 
contract  or  agreement  referred  to  is  filed 
with  or  made  a  part  of  either  of  the  para- 
graphs of  answer. 

A  demurrer  by  appellee  for  want  of  facta 
was  sustained  to  the  second  and  third  para- 
graphs. The  cause,  being  at  issue  upon  the 
complaint  and  answer  of  general  denial, 
was  tried  by  a  jury,  and  a  general  verdict, 
finding  in  favor  of  appellee,  and  awarding 
him  damages  in  the  sum  of  $300,  was  re- 
turned by  the  jury.  Along  with  this  general 
verdict,  the  juiy  returned  answers  to  a 
number  of  interrogatories.  By  their  an- 
swers  to  the  latter  the  jury  found,  among 
other  things,  substantially  as  follows :  That 
the  plaintiff  got  upon  one  of  the  defendant's 
passenger  trains  at  the  city  of  Chicago, 
Illinois,  about  midnight  on  April  22,  1903, 
his  final  destination  being  Nicholasville. 
Kentucky.  Before  he  boarded  said  train, 
he  had   purchased  a   ticket  which   entitled 
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him  to  ride  over  the  defendant's  railroad. 
This  ticket  was  purchased  by  the  plaintiff 
at  Spokane,  in  the  state  of  Washington,  of 
the  Northern  Pacific  Railway  Company,  and 
was  a  special  limited  second-class  contract 
ticket.  Interrogatory  No.  11,  with  the  an- 
Bwer  of  the  jury  thereto,  is  as  follows: 
*^nterrogatory  No.  11.  Was  the  plaintiff, 
George  W.  Higgs,  received  by  the  defendant 
at  Chicago,  and  being  carried  over  its  rail- 
road from  Chicago,  Illinois,  to  Cincinnati, 
Ohio,  April  23,  1003,  under  a  special  con- 
tract in  writing,  signed  by  him  and  .entered 
into  with  the  Northern  Pacific  Railway 
Company  at  Spokane,  Washington?  Answer. 
Yea.  Meredith  Tyner,  Foreman."  Over  ap- 
pellant's motion  for  a  new  trial  and  for 
judgment  on  the  special  findings  of  the 
jury,  the  court  rendered  judgment  on  the 
generar  verdict 

Appellant  appeals,  and  assigns  and  argues 
for  reversal  certain  alleged  errors  of  the 
trial  court. 

The  following  facts  appear  to  be  dearly 
established  by  the  evidence:  Appellant  is 
a  corporation,  owning  and  operating  a  rail- 
road extending  from  Chicago,  Illinois, 
through  the  state  of  Indiana,  to  Cincinnati, 
Ohio,  and  is  a  common  carrier  of  freight 
and  passengers  for  hire.  On  April  20,  1003, 
appellee  purchased  of  the  agent  of  the  North- 
em  Pacific  Railway  Company  at  the  city  of 
Spokane,  state  of  Washington,  a  coupon 
second-class  ticket,  which  entitled  him  to 
be  carried  as  a  passenger  from  said  city  of 
Spokane  to  Nicholasville,  Kentucky;  the 
latter  being  the  home  town  of  appellee.  One 
of  the  coupons  of  this  through  ticket  en- 
titled him  to  be  carried  as  a  passenger  over 
appellant's  railroad  from  Chicago,  Illinois, 
to  Cincinnati,  Ohio.  The  price  which  he 
paid  for  this  through  ticket  was  $53.  The 
evidence  does  not  expressly  disclose  the  pre- 
cise amount  of  money  which  appellant  was 
entitled  to  receive  from  the  railroad  com- 
pany selling  the  ticket  for  the  distance  which 
it  carried  appellee  over  its  line  of  railway, 
but  it  is  shown  that  it  would  be  entitled  to 
receive  a  proportionate  part  of  the  price 
for  the  ticket;  the  exact  amount  being  a 
matter  of  calculation  on  the  arrangement 
which  it  had  with  the  railroad  company 
which  sold  the  ticket.  Appellee  appears 
to  have  started  on  his  journey  from  Spokane 
on  Sunday  night,  and  arrived  at  Chicago 
the  following  Wednesday,  being  April  22, 
1003.  On  the  latter  day,  about  midnight, 
he  boarded  one  of  appellant's  passenger 
trains  at  the  said  city  of  Chicago,  intend- 
ing to  become  a  passenger  thereon  from  said 
dty  to  the  city  of  Cincinnati,  Ohio.  He 
went  into  the  ladies'  car,  and  took  a  seat 
about  the  center  of  that  coach.  He  appears 
4L.R.A.(N.S.) 


to  have  utilized  two  seats,  one  of  which 
was  turned  over;  that,  as  he  was  tired  and 
sleepy  from  the  effects  of  his  long  journey, 
he  used  these  two  seats  for  the  purpose  of 
lying  down  thereon,  and  soon  after  reclin- 
ing upon  his  seat  he  fell  asleep.  After  the 
train  had  left  Chicago,  the  conductor  in 
charge  thereof  came  through  the  passenger 
car  where  plaintiff  was,  examined  his  ticket, 
and  thereupon  punched  the  coupon  which  en- 
titled him  to  be  carried  from  Chicago  to 
Cincinnati.  After  sleeping  for  some  time, 
appellee  was  awakened  by  a  severe  and  sud- 
den jolt,  which  gave  forth  a  "dead  sound." 
All  he  appears  to  have  remembered  on  being 
awakened  was  that  there  was  much  con- 
fusion in  the  car,  some  of  the  ladies  were 
screaming,  and  he,  in  the  excitement  and 
confusion  at  the  time,  made  a  dash  for  the 
door  of  the  car,  and  was  there  informed  by 
someone  that  the  train  on  which  he  was 
riding  and  a  freight  train  on  appellant's 
road  had  collided  with  each  other  at  a 
point  near  Kouts,  Indiana.  He  returned  to 
his  seat,  laid  down  thereon,  felt  sick,  be- 
came very  pale,  great  beads  of  sweat  stood 
upon  his  face,  and  he  complained  of  being 
injured,  and  evidence  of  the  fact  that  tie 
was  severely  injured  and  was  suffering  ap- 
pears to  have  been  evident  to  some  of  his 
fellow  passengers.  The  conductor,  on  learn- 
ing of  appellee's  injury,  telegisaphed  to  Lo- 
gansport  to  the  company's  physician  to  at- 
tend upon  appellee  and  give  him  medical 
attention  when  the  train  arrived  at  the 
city.  This  appears  to  have  been  done.  The 
physician  gave  appellee  some  medicine  and 
put  plasters  on  his  back  to  alleviate  his  suf- 
fering. Medicine  also  appears  to  have  been 
administered  to  him  between  Logansport  and 
Cincinnati.  At  the  latter  city,  being  unable 
to  help  himself,  he  was  assisted  from  the 
train,  and  conveyed  to  a  station,  where  he 
was  placed  on  a  train  to  carry  him  to 
Nicholasville,  Kentucky.  After  reaching 
home,  physicians  were  called  to  examine 
him,  and  they  discovered  that  one  of  his 
ribs  was  broken  or  fractured,  and  that  he 
was  injured  in  other  parts  of  his  body.  He 
continued  to  be  disabled  for  quite  a  length 
of  time,  and  was  under  medical  treatment. 
That  the  injuries  which  appellee  received 
were  the  result  of  the  collision  in  question, 
and  that  said  accident  was  the  proximate 
cause  thereof,  is  fully  sustained  by  the  evi- 
dence. It  is  shown  that  the  train  upon 
which  appellee  was  being  carried  collided 
with  a  freight  train  which  appellant  owned 
and  was  operating  upon  its  railroad,  and 
which  at  the  time  was  in  charge  of  its 
agents  and  servants.  This  fact  is  undis- 
puted. The  conductor  in  charge  of  the  pas- 
senger train  upon  which  appellee  was  being 
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carried  at  the  time  was  introduced  at  the 
trial  as  a  witness  in  behalf  of  appellant, 
and  his  testimony  goes  to  prove  that  the 
cause  of  the  wreck  or  collision  was  the 
failure  of  the  engine  attached  to  the  freight 
train  to  properly  steam,  and  the  breaking 
of  a  coupling.  The  collision  was  with  such 
great  force  as  to  demolish  the  pilot  of  the 
engine  of  the  passenger  train  upon  which 
appellee  was  being  carried,  and  to  complete- 
ly wreck  the  caboose  attached  to  the  freight 
train.  That  the  collision  in  question  was 
due  to  the  negligence  of  appellant  is,  under 
the  evidence,  beyond  controversy.  There  is 
also  an  entire  absence  of  any  evidence  to 
show  that  appellee  was  in  any  manner  guil- 
ty of  contributory  negligence;  hence  this 
element  of  the  case  may  be  dismissed  with- 
out any  further  serious  consideration. 

Appellant^s  counsel  argue  that  the  com- 
plaint in  this  action  is  based  upon  an  im- 
plied contract,  while,  as  he  asserts,  the  jury, 
by  their  answers  to  interrogatories,  have 
found  that  appellee  was  being  carried  at 
the  time  of  the  accident  under  a  contract 
which  was  evidenced  by  a  special  limited 
contract  ticket.  An  examination  of  the 
complaint,  however,  fully  reveals  that  it 
is  not  predicated  on  a  contract,  either  ex- 
press or  implied,  but  the  pleader  relies 
wholly  on  a  breach  of  duty  imposed  by  law 
on  appellant  company  as  a  carrier  of  pas- 
sengers for  hire.  That  the  action  presented 
by  the  complaint  sounds  wholly  in  tort  is 
manifest.  What  is  averred  therein  as  to 
the  consideration  which  appellee  paid  for 
his  transportation  as  a  passenger  over  ap- 
pellant's road  is  but  a  mere  inducement  to 
the  action  to  disclose  or  show  his  right  to 
sue  as  a  passenger.  15  Ene.  PI.  ft  Pr.  p. 
1124;  4  Elliott,  Railroads,  f  1693.  As  a 
general  rule,  in  determining  whether  an  ac- 
tion like  this  is  predicated  on  contract  or 
tort,  the  court  will  look  to  the  nature  of 
the  action  alleged  in  the  complaint,  and,  if 
no  special  contract  is  therein  set  out,  it 
will  construe  the  pleading  as  based  on  the 
tort  of  which  the  plaintiff  complains.  4 
Elliott,  Railroads,  S  1094.  Unless  the  facts 
alleged  in  plaintiff's  complaint  are  of  such 
a  character  as  to  show  that  he  assumed 
tiic  risk,  so  as  to  be  legally  binding  on  him, 
or  that  the  liability  of  appellant  carrier  is 
limited  by  some  special  contract,  the  latter, 
if  it  relied  upon  such  an  agreement  or  con- 
tract, must  specially  plead  it  as  a  defense  to 
the  action.  Citizens*  Street  R.  Co,  v. 
Twiname,  111  Ind.  587,  13  N.  E.  65;  4 
KUiott,  Railroads,  f  1696. 

Appellant's  learned  counsel  in  his  argu- 
ment apparently  travels  on  the  assumption 
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that  the  complaint  in  this  action  is  founded 
on  the  implied  contract,  and  from  this 
standpoint  of  assumption  he  proceeds  to  ar- 
gue that,  inasmuch  as  the  jury  found  by 
interrogatories  that  appellee  was  being  car- 
ried over  appellant's  road  under  a  special 
limited  second-class  contract  ticket,  which 
he  had  purchased  at  Spokane  of  the  North 
em  Pacific  Railroad  Company,  therefore  he 
cannot  recover  in  this  action,  and  that  ap- 
pellant's motion  for  judgment  on  the  in- 
terroijiitories  of  the  jury  should  have  been 
sustained.  In  support  of  this  argument  we 
are  cited  to  a  class  of  cases  like  Lake  Shore 
L  M.  S.  R.  Co.  V.  Bennett,  89  Ind.  457. 
Hall  V.  Pennsylvania  Co.  90  Ind.  459,  and 
Indianapolis,  D.  k  W.  R.  Co.  v.  Forsythe. 
4  Ind.  App.  326,  29  N.  E.  1138,  which  were 
actions  arising  out  of  the  loss  or  destruc- 
tion of  goods  and  chattels  which  had  been 
delivered  by  the  shipper  to  the  carrier  for 
transportation  under  such  bills  of  lading. 
In  these  cases  the  plaintiff  appears  to  have 
ignored  the  bills  of  lading  containing  a 
special  contract  under  which  the  goods  were 
shipped,  and  sued  on  the  implied  contract 
of  a  common  carrier.  The  court  in  these 
cases  held  that,  inasmuch  as  the  evidenc<> 
disclosed  that  the  goods  in  suit  were  shipped 
under  the  terms  or  provisions  of  a  special 
contract,  consequently  there  could  be  no  re- 
covery by  the  plaintiff  upon  an  implied  con- 
tract, but  that  the  causes  should  have  been 
based  on  the  bill  of  lading;  and  for  that 
reason  it  was  held  that  there  was  a  fatal 
variance  between  the  complaint  and  the 
proof.  These  decisions,  however,  have  no 
application  to  the  case  at  bar.  As  pre 
viously  stated,  the  cause  of  action  is  not 
based  on  a  contract,  express  or  implied,  but 
sounds  wholly  in  tort,  and  the  liability  in- 
curred by  the  appellant  under  the  facts  al- 
leged in  the  complaint  and  proved  on  the 
trial  is  not  such  from  which  it  may  legal- 
ly exempt  or  relieve  itself  by  contract  In 
Indianapolis,  D.  ft  W.  R.  Co.  v.  Forsythe, 
supra,  which  was  an  action  for  the  recover\- 
of  goods  destroyed  by  fire  while  in  transit. 
Judge  Rein  hard,  speaking  for  the  appellate 
court,  said:  "If,  then,  the  liability  is  one 
from  which  the  carrier  might  relieve  him- 
self by  contract,  and  such  a  contract  was  in 
fact  entered  into,  there  can  be  no  doubt, 
under  the  Indiana  authorities,  that  the  ac- 
tion must  be  upon  the  contract,  and  not 
upon  the  common-law  liability.  The  con- 
tract is,  of  course,  not  conclusive  as  to  the 
right  of  recovery.  After  it  is  introduced  in 
evidence,  it  then  remains  to  be  seen  from  the 
facts  showing  the  loss  whether  such  loss 
was  or  was  not  occasioned  by  some  eaoae 
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within  the  exception;  but  the  burden  of 
showing  negligence  in  such  case  is  upon  the 
plaintiff," — citing  authorities.  It  is  true 
the  evidence  shows,  and  the  jury  specially 
found  by  their  answers  to  interrogatories, 
that  the  ticket  which  appellee  purchased 
at  Spokane  was  a  second-class  limited  tick- 
et, which  entitled  him  to  he  carried  from  the 
latter  place  to  Nicholasville,  Kentucky. 
The  respective  coupons  of  this  ticket  were 
all  taken  up  by  the  railroad  companies  oper- 
ating the  lines  over  which  appellee  traveled, 
and  at  the  time  this  action  was  instituted 
the  ticket  was  not  in  his  possession.  Nei- 
ther it,  nor  any  part  thereof,  was  introduced 
in  evidence  on  the  trial;  and  as  to  what  were 
the  special  stipulations,  limitations,  or  con- 
ditions therein  contained,  if  any,  is  not  dis- 
closed by  the  evidence.  In  fact,  there  is 
nothing  shown  by  the  evidence  which  would 
authorize  the  assertion  that  appellee  was 
required  to  predicate  his  cause  of  action  up- 
on the  ticket  in  question,  instead  of  basing 
it  on  the  breach  of  duty  imposed  by  law  on 
appellant.  Both  the  facts  alleged  in  the 
complaint  and  those  established  by  the  evi- 
dence disclosed  that  at  the  time  of  the  col- 
lision in  question  the  relation  of  carrier  and 
passenger  for  hire  existed  between  him  and 
appellant  company.  The  purchase  of  the 
ii<-ket  in  controversy  and  appellant's  ac- 
<-epting  appellee  tlieroon  as  a  passenger  on 
its  train  certainly  invested  him  with  all  of 
the  rights  of  a  passenger  for  hire.  The 
negligence  of  the  railroad  company,  as 
shown,  from  which  the  injury  resulted,  was 
a  breach  of  duty  which  it  owed  to  him  un- 
lier  the  law  as  a  passenger.  Ordinarily,  a 
railroad  ticket  for  passage  is  but  a  mere 
token,  receipt,  or  voucher,  as  evidence  that 
the  passenger  has  paid  the  required  fare. 
Where,  however,  in  addition  to  its  usual 
form,  the  ticket  contains  some  reasonable 
stipulation,,  or  limitation,  or  condition, 
which  has  been  assented  to  by  the  purchas- 
er, then  to  this  extent  it  may  be  said  to 
constitute  a  contract.  Indianapolis  Street 
R.  Ck).  V.  Wilson,  161  Ind.  153,  168,  100  Am. 
St.  Rep.  261,  66  N.  "E.  950,  67  N.  E.  993, 
and  authorities  there  cited.  Where  the  tick- 
et contains  provisions  which  can  avail  the 
•  arrier  as  a  legitimate  defense  in  an  action 
by  a  passenger,  founded  on  a  breach  of  duty 
on  the  part  of  the  carrier,  it  is  its  privilege 
or  right  to  set  up  or  interpose  such  defease 
to  the  action.  We  may  assume  that,  had 
the  ticket  herein  in  controversy  contained 
any  provision  or  stipulation  which  inured  to 
the  benefit  of  appellant  company,  the  latter 
would  have  taken  the  necessary  steps  to 
hAve  properly  availed  itself  of  the  benefit 
thereof. 
IL.R.A.(N.S,) 


While  it  is  true,  as  previously  stated,  the 
evidence  does  not  show  that  appellee  paid 
directly  to  appellant  $10  as  a  consideration 
for  his  carriage  over  its  road,  still  it  does 
appear  that  he  purchased  a  through  coupon 
ticket,  and  that  one  of  said  coupons  (the 
one  which  was  taken  up  by  appellant  com- 
pany) entitled  him  to  be  carried  over  its 
railroad  as  a  passenger  for  hire  from  Chica- 
go, Illinois,  to  Cincinnati,  Ohio.  The  exact 
part  of  the  purchase  price  which  appellant 
was  entitled  to  receive  from  the  selling 
company  does  not  clearly  appear.  However, 
it  is  shown  that  it  was  entitled  to  receive 
its  proportionate  part  of  the  purchase  price 
of  the  ticket,  and  that  whatever  the  amount 
might  be  was  a  mere  matter  of  calculation 
under  the  arrangement  which  it  had  with 
the  railroad  company  selling  the  ticket  to 
appellee.  Whether  this  amount  was  $10, 
as  alleged  in  the  complaint,  or  less,  is  not 
material  to  appellee's  recovery. 

Appellant's  contention  that  he  must  re- 
cover aeoundum  allegata  et  probata  is  a 
well -recognized  principle,  which  requires 
that  the  recovery,  if  at  all,  must  be  on  the 
cause  of  action  alleged  in  the  complaint. 
But,  under  this  rule,  a  plaintiff  is  only  re- 
quired to  prove  the  substance  of  the  material 
facts  constituting  his  cause  of  action.  Terre 
Haute  &  I.  R.  Co.  v.  Sheeks,  155  Ind,  74- 
93,  56  N.  E.  434. 

It  is  evident  that  the  trial  court  commit- 
ted no  error  in  sustaining  appellee's  de- 
murrer to  the  second  and  third  paragraphs 
of  answer,  for  the  reason  that  each  of  these 
paragraphs  set  up  as  a  defense  the  alleged 
fact  that,  under  a  contract  or  agreement 
entered  into  between  appellee  and  the  North- 
em  Pacific  Railroad  Company,  appellant  was 
thereby  exempted  or  relieved  from  liability 
of  the  negligence  to  which  appellee  in  his 
complaint  attributed  his  injuries.  The  doc- 
trine is  settled  beyond  dispute  that  where 
a  railroad  company  is  under  a  duty  to  car- 
ry a  passenger,  as  in  the  case  at  bar,  and  it 
undertakes  for  hire  or  reward  to  perform 
that  duty,  it  cannot  by  contract  legally  ex- 
empt or  relieve  it«elf  of  liability  arising  out 
of  the  negligence  of  itself  or  servants.  Ohio 
&  M.  R.  Co.  V.  Selby,  47  Ind.  471,  17  Am. 
Rep.  719;  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Faylor,  126  Ind.  126,  25  N.  E.  869;  Rosen- 
feld  V.  Peoria,  D.  &  E.  R.  Co.  103  Ind.  121, 
53  Am.  Rep.  500,  2  N.  E.  344;  Indiana  C. 
R.  Co.  V.  Mundy,  21  Ind.  48,  83  Am.  Dec. 
339;  4  Elliott,  Railroads,  §  1645. 

Counsel  for  appellant  refers  to  Payne  v. 
Terre  Haute  &  I.  R.  Co.  157  Ind.  616,  56 
L.RA.  472,  62  N.  E.  472,  in  support  of  his 
contention    that,    under    the    agreement    or 


1000 


INDIANA  SUPREME  COURT. 


Dk., 


(X)iitract  set  tip  in  the  answer,  appellee  as- 
sumed the  risk  of  appellant's  alleged  negli- 
gence. The  latter  case  must  not,  however, 
be  confused  with  cases  like  the  one  at  bar. 
The  plaintiff  in  the  Payne  Case  was  in- 
jured while  being  carried  by  defendant  rail- 
road company  over  its  road  on  a  free  pass. 
The  carriage  of  the  plaintiff  in  that  case 
was  wholly  gratuitous;  hence  the  decision 
therein  has  no  application  whatever  to  the 
ease  under  review. 

Appellant  complains  of  certain  instruc- 
tions given  and  refused.  Some  of  these, 
however,  were  applicable  to  the  question  of 
contributory  negligence;  but,  as  heretofore 
said,  there  being  an  entire  absence  of  any 
evidence  to  establish  that  issue  against  ap- 
pellee, it  must  follow  that,  as  the  verdict 
of  the  jury  is  clearly  right  under  the  evi- 
dence upon  that  question  or  feature  of  the 
case,  the  rulings  of  the  court  in  giving  or 
refusing  instructions  relative  to  contribu- 
tory negligence,  even  if  erroneous,  would  be 
harmless. 

By  charge  No.  3  the  court,  among  other 
things,  advised  the  jury  to  the  effect  that,  if 
plaintiff  proved  a  collision  of  the  train  up- 
on which  he  was  riding  with  another  train 
owned  and  operated  by  the  defendant  upon 
its  railroad,  then  the  presumption  arose  that 
the  injury  was  the  result  of  some  act  or 
omission  of  the  defendant,  and  that  this 
presumption  must  be  overcome  by  clear  and 
explicit  proof,  and  that  the  burden  of  over- 
coming the  presumption  was  on  the  defend- 
ant. This  instruction  is  criticized  for  sev- 
nral  reasons.  It  is  asnerted  by  appellant's 
n>un8el  that  the  court  thereby  informed  the 
jury:  First.  That  the  occurrence  of  the 
accident  was  negligence  per  se.  But  the 
charge,  however,  is  not  open  to  this  criti- 
cism. Second.  That  the  court  ignored 
therein  the  consideration  of  plaintiff's  right 
on  the  train.  Third.  The  question  of  con- 
tributory negligence.  Fourth.  That  it  in- 
vades the  province  of  the  jury  by  advising 
them  that  the  presumption  must  be  over- 
t«ome  by  clear  and  explicit  proof.  Fifth. 
That  it  ignores  the  question  of  proximate 
•rause.  While  the  charge  in  question  is  not 
Htrictly  accurate  in  some  respects,  especial- 
ly in  stating  to  the  jury  that  the  presump- 
tion or  prima  facie  case  made  by  plaintiff 
must  be  overdone  by  the  defendant  by  clear 
and  explicit  proof,  nevertheless,  in  regard 
to  the  other  objections  that  it  ignores  cer- 
tain points  involved  in  the  case,  it  may  be 
eaid  that  a  court  in  charging  a  jury  is 
QOt  required  to  cover  all  the  questions  or 
phases  of  a  cause  in  any  one  instruction, 
nhere,  as  in  this  case,  the  jury  has  been  ad- 
4L.R.A.(N.S.) 


vised  in  regard  to  such  points  or  questions 
in  other  parts  of  the  court's  charge.  At- 
kinson V.  Dailey,  107  Ind.  117,  7  N.  E.  »02. 
It  is  true  that,  if  it  appears  from  the  evi- 
dence that  the  train  upon  which  appellee 
was  being  carried  as  a  passenger  over  ap 
pellant's  road  collided  with  another  train 
operated  by  it  on  its  railroad,  then,  under 
the  circumstances,  a  prima  facie  case  of 
negligence,  by  the  aid  of  a  legal  presump- 
tion, would  be  presented  against  appellant 
from  the  mere  fact  of  the  collision,  and  the 
burden  would  be  upon  it,  in  order  to  rebut 
or  overcome  this  presumption  or  prima 
facie  case  of  negligence,  to  prove  that  the 
accident  in  controversy  could  not  have  been 
avoided  by  the  exercise  of  the  highest  prac- 
tical care  and  diligence  on  its  part.  Louis- 
ville N.  A.  &  C.  R.  Co.  V.  Faylor  and  Terre 
Haute  ft  I.  R.  Co.  v.  Sheeks,  supra;  Indi- 
anapolis Street  R.  Co.  v.  Schmidt,  163  Ind. 
360,  71  N.  E.  201.  But,  nevertheless,  the 
burden  was  upon  appellee  throughout  the 
trial  to  maintain  the  affirmative  of  the  is- 
sue of  appellant's  negligence.  Terre  Haute 
ft  I.  R.  Co.  V.  Sheeks,  9upr<i.  While  it  is 
true  that  this  court,  in  Louisville,  N.  A. 
ft  C.  R.  Co.  V.  Miller,  141  Ind.  633,  37  N, 
E.  343,  by  McCabe,  J.,  asserted  that  the 
presumption  arising  in  favor  of  the  plain- 
tiff in  a  case  like  the  one  at  bar  "must 
be  overcome  by  clear  and  explicit  proof  on 
the  part  of  the  carrier,"  still,  all  which 
can  properly  be  said  to  be  necessary  is  that 
the  proof  made  by  the  carrier  should  be 
such  as  will  operate  to  rebut  the  prima 
facie  or  presumptive  case  presented  in  favor 
of  the  plaintiff  on  account  of  the  accident, 
by  showing  that  it  could  not  have  been 
avoided  by  the  exercise  of  the  highest  prac- 
tical care  and  diligence  on  the  part  of  the 
carrier.  Indianapolis  Street  R.  Co.  v. 
Schmidt,  supra.  While  it  may  be  conceded 
that  the  instruction  in  controversy  Is  not 
strictly  accurate,  nevertheless,  as  it  dear- 
ly appears  from  the  evidence  that  it  did 
not  in  any  manner  operate  to  mislead  the 
jury  to  the  prejudice  of  appellant,  the  er- 
ror in  giving  it  was  harmless.  Springer 
V.  Bricker,  at  this  term. 

Under  the  evidence,  we  fail  to  recognise 
how  the  jury  would  have  been  justified  in 
returning  a  v«rdict  adverse  to  appellee.  We 
have  considered  all  of  the  questions  pre- 
sented by  appellant,  but  discover  no  reversi- 
ble error;  in  fact,  we  are  fully  satisfied 
that  the  merits  of  this  case  have  been  fair- 
ly tried  and  determined  in  the  trial  court 
The  judgment  is  therefore  affirmed. 

Petition  for  rehearing  denied. 


1904. 


WABASH  E.  00.  v.  YOUNG. 


1091 


IllDIAlf A  SUPSEMS  COURT. 
WABASH  RAH-ROAD  COMPANY,  Appt., 

V. 

JOHN  W.  YOUNG. 
(102  Ind.  102,  69  N.  E.  1003.) 

Statute— title— discharged  employees. 

1.  A  title,  "An  Act  for  the  Protection  of 
Discharged  Employees,"  will  not  cover  a  pro- 
▼ision  for  the  protection  of  those  who  have 
voluntarily  left  their  employment. 
Pleading — ^interference  with  employment. 

2.  A  general  averment  in  an  action  by 
one  against  his  former  employer,  that  he 
prevented  plaintiff  from  obtaining  employ- 
ment and  caused  him  to  be  discharged  from 
positions  secured,  states  no  cause  of  action, 
since  it  is  too  general. 

Same— libel. 

3.  An  averment  that  defendant  accused 


{>laintiff  of  being  a  labor  agitator,  and  black- 
isted  him,  is  not  sufficient  to  state  a  cause 
of  action  for  libel  in  the  absence  of  anything 
to  show  that  the  words  "labor  agitator^ 
bear  an  actionable  meaning,  or  that  black- 
listing imputed  to  plaintiff  the  commission 
of  a  crime  or  other  conduct  exposing  him  to 
public  hatred,  punishment,  disgrace,  or  de- 
rision, and  that  the  fact  of  his  being  black- 
listed was  wrongfully  communicated  to 
some  person  or  persons. 
Libel — ^labor  agitator. 

4.  It  is  not  libelous  per  se  to  accuse  one 
of 'being  a  member  of  a  labor  union  and  a 
labor  agitator. 

Pleading — ^interference  with  occupation. 

5.  A  cause  of  action  for  unlawful  inter- 
ference with  plaintiff's  occupation  is  not 
shown  by  an  allegation  that  defendant  com- 
municated to  intending  employers  the  fact 
that  plaintiff  belonged  to  a  labor  organiza- 
tion and  was  a  labor  agitator,  in  the  absence 
of  anjrthing  to  show  that  there  was  any  con- 


Subject  Note. — Liability  growing  out  of 
the  giving  or  refusing  of  information  af- 
fecting the  character  or  reputation  of  serv- 
ant. 

L  Duty  of  master  to  give  certificate  of 
character  to  a  servant. 

a.  Master  not  bound  to  give  a  char- 

acter to  his  servant,  1092. 

b.  Master's    duty    as    affected    by 

statute,  1096. 
II.  Defamation  of  a  servant's  character  by 
his  master. 

a.  Bight  of  servant  to  leave  a  mas- 

ter who  defames  his  character, 
1098. 

b.  Kight  of  servant  to  maintain  an 

action  for  damages  against  his 
maater  for  defamation  of  char- 
acter, 1099. 

c.  Wh.it  defamatory  statements  con- 

cerning a  servant  are  ac- 
tionable. 

1.  Written    or    printed    state- 

ments, 1099. 

2.  Oral  statements,  1100. 

'  3.  Suspension  of  servant  not  ac- 

tionable as  being  injurious 
to  his  character,  1104. 

d.  Absolute    privilege    as  a  defense, 

1104. 

e.  Qualified  privilege,    1105 

f.  Privilege  in  cases  where  the  state- 

ment was  made    in    compliance 
with  a  statutory  duty,  1106. 

g.  Privilege  in  cases  where  the  state- 

ment was  made  in  response  to 
inquiries  by  third  persons,  1106. 
h.  Privilege  in  cases  where  the  state- 
ment was  made  volunta- 
rily. 
1.  Statements    made    by    the 
plaintiff's   former   master 
to  a  person  who  contem- 
plates hiring,  or  has  al- 
ready hired,  the  plain  tiff, 
1107. 
4L.RjL(N.S.) 


IL  h.— <»>ntinued. 

2.  Statements    made    by    the 

plaintiff's  master  to  other 
employees;  1108. 

3.  Statements    made    by    the 

plaintiff's  master  to  a  per- 
son on  whose  recom- 
mendation the  plaintiff 
had  been  hired,  1108. 

4.  Statements    made    by    the 

plaintiff's  master  to  a  rel- 
ative of  the  plaintiff,  11 08. 

5.  Statements    made    by    the 

plaintiff's  master  to  a  per- 
son employed  by  him  to 
investigEite  the  plaintiff's 
conduct,  1108. 

6.  Statements    made    by    the 

plaintiff's  former  master 
to  persons  having  commer- 
cial or  financial  denlings 
with  the  master,  1108. 

7.  Statements    made    by    the 

plaintiff's  master  to  a 
guarantor  of  the  plain- 
tiff's honesty,  1109. 

8.  Statements  made  by  a  di- 

rector of  the  company  of 
which  the  plaintiff  is  em- 
ployee, to  the  directors  of 
another  company  by  which 
he  is  also  employed.  1109. 

9.  Statements    made    by    the 

governing  body  of  a  cor- 
poration to  its  sharehold- 
ers with  regard  to  the 
plaintiff,  an  employee  of 
the  corporation,  1109. 

10.  Statements    made    by    the 

shareholders  of  a  com- 
pany with  regard  to  the 
conduct  of  a  servant  of 
the  company,  1109. 

11.  Statements    made    to    the 

plaintiff's  official  superior 
oy  a  person  appointed  by 
a  higher  authority  to  ex- 


1092 


INDIANA  bUPKEME  COURT. 


Ffc. 


Qoctiou  between  the  statements  and  the  fail- 
ure to  secure  employment. 
Same — ^malicious  interference. 

6.  A  complaint  does  not  show  such  a 
malicious  interference  with  plaintiff's  busi- 
ness as  to  state  a  cause  of  action  at  common 
law  which  states  that,  in  response  to  in- 
quiries by  an  intended  employer,  a  former 
employer  made  statements  which,  for  all 
that  appears  from  the  complaint,  were  true; 
although  it  is  also  shown  that  plaintiff  did 
not  secure  the  position. 

(February  3,  1904.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  ^fiami  County  in 
plaintiff's  favor  in  a  proceeding  to  review  a 
judgment  secured  against  plaintiff  in  an  ac- 


tion brought  to  recover  damages  for  alleged 
wrongful  interference  with  plaintiff's  basi- 
ness.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stuart,  Hammond,  &  Simms  for 
appellant. 

Mr.  D.  S.  Rhodes  for  appellee. 

Dowling,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  proceeding  by  the  appellee 
against  the  appellant  for  the  review  of  a 
judgment  against  him.  The  case  is  here  for 
the  second  time.  Wabash  R.  Co.  v.  Young, 
154  Ind.  24,  55  N.  E.  853.  Upon  the  reversal 
of  the  judgment  first  rendered  in  this  pro- 
ceeding, the  appellee  filed  an  amended  com- 
plaint in  the  trial  court.    A  demurrer  by  the 


II.  h.— continued. 

'  amine  into  the  alleged 
misconduct  of  the  plain- 
tiff, 1109. 

12.  Statements    made    by     an 

official  superior  of  •  the 
plaintiff  to  the  governing 
body  of  an  institution  in 
which  both  were  em- 
ployed, 1109. 

13.  Statements  made  at  a  meet- 

ing of  a  public,  or  quasi 
public,  corporation  with 
regard  to  the  plaintiff,  an 
employee  of  the  corpora- 
tion, 1109. 
i.  Same    J»ubject  further     discussed, 

1110. 
J.  drcumstances  under  which  state- 
ments are  not  privileged. 

1.  Making  of  statement  to  im- 

proper person,  1111. 

2.  language  going  beyond  the 

reasonable  requirements  of 
the  occasion,  1113. 

3.  Statements  made  without  a 

roasonnble  belief  in  their 
truth.  1114. 

4.  Repetition  of  statement,  11 14. 

5.  Information  imparted  solely 

for  the  benefit  of  the  maker 
of  the  instrument,  1114. 
k.  Privilege  avoided  by  proof  of  ex- 
press malice,  1114. 
1.  Circumstances  from  which  malice 
may  be  inferred,  1115. 

III.  Blacklisting  of  servants. 

a.  Generally,  1118. 

b.  Notices  exchanged  between  differ- 

ent employers  in  the  same 
line  of  business. 

1.  Actions  for  libel,  1119. 

2.  Actions  for  conspiracy,  1119. 

3.  Actions  on  the  case,  1120. 

4.  Suits  for  an  injunction,  1121. 

c.  Notices   circulated  among  the  co- 

oiiiployees    of    the    persons    to 
whom  they  relate,  1121. 

d.  Statutes  with  regard  to  blacklist- 

ing. 1123. 
4I..R.A.(N.S.) 


III. — continued. 

e.  Defacement  of  written  characters 
or  licensed,  1124. 
IV.  Liability  in  other  cases. 

a.  Liability  for  giving  or  procuring  a 

false  character. 

1.  Civil  liability,  1125. 

2.  Criminal  liability,  1126. 

b.  Liability  of  recipient  to  giver  of 

information    regarding    a    serv- 
ant, 1126. 

I.  Duty  of  master  to  give  certificate  of  char- 
acter to  a  servant. 

a.  Master  not  bound  to  give  a  character  to 
his  servant. 

The  doctrine  of  the  English  and  American 
courts  is,  that  a  master  is  morally,  but  not 
legally,  bound  to  give  a  character  to  his 
servant  when  he  is  discharged  from  or  leaves 
the  employment.  Pullman  v.  Hill  [1891]  1 
Q.  B.  524,  60  L.  J.  Q.  B.  N.  S.  299,  64  L.  T. 
N.  S.  691, 39  Week.  Rep.263,  per  Lord  Esher. 

For  some  remarks  as  to  the  injustice  of 
refusing  a  character  to  a  faithful  servant, 
see  Paley,  Moral  and  Political  Philosophy, 
book  III.  part  1,  chap.  11. 

A  modem  text  writer  ha«  undertaken  to 
justify  the  common-law  rule  in  the  follow- 
ing manner:  '^The  reason  for  this  rule  is  to 
be  found  in  the  consideration  that,  if  a  mas- 
ter were  compelled  to  give  a  character,  it 
would  necessarily  follow  that  he  must  be 
held  to  the  proof  of  the  character  he  gives. 
The  burden  thus  cast  on  the  master  would 
often  give  rise  either  to  much  litigation  on 
the  one  hand,  or  to  the  giving  of  false  char- 
acters on  the  other."  Parkyn,  Mast.  &  S. 
132. 

No  authorities  are  cited  for  this  theory  by 
the  learned  author.  It  is  not  easy  to  see 
why  the  consequence  here  held  out  in  ter- 
rorem  would  necessarily  follow,  if  the  pres- 
ent rule  were  changed.  So  far  as  appears, 
the  burden  of  proving  the  falsity  of  the 
character  given  would  in  any  event  continue 
to  rest  on  the  servant.  It  follows,  there- 
fore, that  the  master's  refusal  to  furnish  a 
character  does  not  constitute  a  cause  of  ae* 
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appellant  for  want  of  facts  was  overruled, 
and,  upon  its  refusal  to  plead  further,  judg- 
ment was  rendered  in  favor  of  the  appellee 
reversing  the  judgment  reviewed.  The  de- 
murrer to  the  amended  complaint  questioned 
the  sufficiency  of  that  pleading  as  a  whole, 
and  also  separately,  in  detail,  as  it  related  to 
the  first  and  second  paragraphs  of  the  com- 
plaint in  the  original  action.  Error  is  as- 
signed upon  the  several  rulings  on  these  de- 
murrers. 

The  action  in  which  a  review  of  the  pro- 
ceedings and  judgment  is  sought  was  for 
damages  for  the  alleged  blacklisting  of  the 
appellee  by  the  appellant,  and  for  certain 
wrongful  acts  charged  to  have  been  done 
by  the  appellant  whereby  the  appeliee  was 
prevented  from  obtaining  employment,  and 


from  retaining  employment  when  secured  by 
him.  Counsel  for  appellee  insist  that  the 
complaint  is  suf¥icient  both  under  the  statute 
(Acts  1889,  §  7077,  p.  316,  Bum's  Rev.  Stat. 
1894)  and  under  the  rule  of  the  common 
law.  On  the  other  hand,  counsel  for  appel- 
lant argue  that  the  statute  does  not  apply 
to  the  case  made  by  the  complaint,  and 
that  no  common-law  liability  is  shown. 

The  title  of  the  act  of  March  9,  1889, 
»upra,  in  force  at  the  time  the  supposed 
grievances  occurred,  was  "An  Act  for  the 
Protection  of  Discharged  Employees,  and  to 
Prevent  Blacklisting."  The  section  of  the 
act  relied  upon  by  appellee  is  as  follows: 
''Sec.  2.  If  any  railway  company,  or  any 
other  company,  or  partnership,  or  corpora- 
tion, in  this  state,  shall  authorize  or  allow 


tion  in  favor  of  the  servant,  however  faith- 
fully and  efficiently  he  may  have  performed 
his  duties^  and  however  clear  and  specific 
may  be  the  proof  of  the  injury  resulting 
from  such  refusal. 

The  earliest  reported  case  in  which  an  ex- 
plicit recognition  of  this  rule  is  found  seems 
to  be  Carrol  v.  Bird,  3  Esp.  201,  6  Revised 
Rep.  824,  17  English  Ruling  Cases.  245,  in 
which  it  was  shown  that,  after  the  plain- 
tiff's wife  was  dismissed  from  defendant's 
service,  another  party,  who  was  willing  to 
employ  her  upon  the  presentation  of  satis- 
factory information  regarding  her  character, 
declined  to  take  her  into  his  service  on  ac- 
count of  defendant's  failure  to  give  her  a 
character.  Upon  the  admission  of  the  plain- 
tiff's counsel  that  he  had  no  precedent  for 
such  an  action.  Lord  Kenyon  said  that  there 
was  no  case;  nor  could  the  action  be  sup- 
ported by  law.  By  some  old  statutes,  regu- 
lations had  been  established  respecting  the 
character  of  laborers;  but  in  tlie  c^se  of 
domestic  and  menial  servants  there  was  no 
law  to  compel  the  master  to  give  the  serv- 
ant a  character.  It  might  be  a  duty  which 
his  feelings  might  prompt  him  to  perform; 
but  there  was  no  law  to  enforce  the  doinir 
of  it. 

That  the  obligation  of  a  master  to  give 
a  servant  a  character  belongs  to  the  imper- 
fect class,  and  is  not  enforceable  by  law,  has 
been  held  in  Scotland  also.  Fell  v.  Ashbur- 
ton,  1  Fac  Dec.  446,  cited  in  Fraser,  Mast. 
&  R.  p.  129. 

To  the  same  general  effect,  see  Moult  v. 
Halliday  [1898]  1  Q.  B.  125  (per  Hawkins.  J., 
arffurndo) ;  Limbeck  v.  Oerrv,  15  Misc.  663, 
:i\)  \.  Y.  Supp.  95;  Illinois  C.  R.  Co.  v.  Ely, 
83  Miss.  619,  35  So.  873,  and  cases  cited 
below. 

The  withholding  of  the  requested  state- 
ment cannot  be  treated,  for  the  purposes  of 
enabling  the  sei-vant  to  maintain  an  action, 
as  an  act  which  is  equivalent  to  a  slander. 
New  York,  C.  &  St.  L.  R.  Co.  v.  SchafTer, 
65  Ohio  St.  414,  62  L.R.A-  931,  87  Am.  St. 
Rep.  628,  62  N.  E.  1036. 

The  extreme  severity  with  which  the  rule 
may  sometimes  operate  has  recently  been 
shown  in  a  very  striking  manner  by  its  ap- 
4J^R.A.(N.8.)  -^  *  J  y 


plication  in  that  class  of  cases  in  which  sev- 
eral employers  in  a  certain  line  of  business 
enter  into  a  mutual  agreement  that  no  per- 
son who  has  previously  been  in  the  service 
of  one  of  them  shall  be  hired  by  any  other, 
unless  he  can  produce  what  is  known  as  a 
^'clearance  card"  from  his  last  employer. 
Although  it  is  evident  that  an  arrangement 
of  this  kind  may  render  it  extremely  diffi- 
cult, or  even  virtually  impossible,  for  a  serv- 
ant who  has  not  received  the  requisite  cer- 
tificate to  obtain  work  similar  to  that  which 
he  has  been  doing,  the  courts  have  declined 
to  qualify  the  common-law  doctrine. 

In  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Jenkins,  174  111.  398,  62  L.R.A.  922,  66  Am. 
St.  Rep.  296,  51  N.  E.  811,  the  court  thus  dis- 
cussed  the'  rights  of  the  servant:  "From 
the  evidence  produced  on  this  question,  and 
from  the  judicial  notice  which  we  take  of 
the  ordinary  general  management  of  rail- 
roads, it  is  apparent  that  what  is  known  as 
a  clearance  card  is  simply  a  letter,  be  it 
good,  bad,  or  indifferent,  given  to  an  em- 
ployee at  the  time  of  his  discharge  or  end 
of  service,  showing  the  cause  of  such  dis- 
charge or  voluntary  quittance,  the  length  of 
time  of  service,  his  capacity,  and  such  other 
facts  as  would  give  to  those  concerned  in- 
formation of  his  former  employment.  Such 
a  card  is  in  no  sense  a  letter  of  recommenda- 
tion, and  in  umny  cases  might,  and  probably 
would,  be  of  a  form  and  character  which  the 
holder  would  hesitate  and  decline  to  present, 
to  any  person  to  whom  he  was  making  ap- 
plication for  employment.  A  letter  of  rec- 
ommendation, on  the  contrary,  is,  as  the 
term  implies,  a  letter  commending  the  for- 
mer services  of  the  holder,  and  speaking  of 
him  in  such  terms  as  would  tend  to  bring 
such  services  to  the  favorable  notice  of  those 
to  whom  he  might  apply  for  employment. 
.  .  .  An  action  for  failure  to  give  an 
employee  either  of  the  above  forms  of  let- 
ters must  be  based  either  upon  the  common 
law  or  the  statute,  or  arise  out  of  the  con- 
tract of  employment,  or  be  required  by  usage 
or  custom.  By  the  common  law  no  such 
duty  was  imposed  upon  the  employer. 
.  .  .  A  character  is  not  given  for  the 
benefit  of  the  ex-employee,  although  he  may 
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any  of  its.  or  their,  agents,  to  blacklist  any 
discharged  employees,  or  attempt  by  word  or 
writing,  or  any  other  means  whatever,  to 
prevent  such  discharged  employee,  or  any 
employee  who  may  have  voluntarily  left  said 
company's  service,  from  obtaining  employ- 
ment with  any  other  person  or  company,  ex- 
cept as  provided  in  S  1  of  this  act,  such  com- 
pany or  copartnership  shall  be  liable  in 
treble  damages  to  such  employee  so  pre- 
vented from  obtaining  employment,  to  be  re- 
covered by  him  in  a  civil  action/' 

An  act  of  the  legislature  can  embrace  but 
one  subject  and  matters  properly  connected 
therewith,  which  subject  must  be  expressed 
in  the  title.  If  any  subject  is  embraced  in 
an  act  which  is  not  expressed  in  its  title, 
such  act  is  void  as  to  so  much  thereof  as  is 


not  expressed  in  its  title.  Section  19,  art. 
4,  Ck>nst.  The  subject  of  the  act  of  March 
9,  1889,  supra,  is  the  protection  of  discharged 
employees.  The  prevention  of  blacklisting 
of  discharged  employees  was  a  matter  prop- 
erly connected  with  this  subject.  But  the 
subject  of  the  protection  of  discharged  em- 
ployees does  not  include  the  protection  of 
employees  who  have  not  been  dischai^ed,  or 
who  voluntluily  quit  the  service  of  their 
employer.  Nor  is  the  protection  of  em- 
ployees who  voluntarily  quit  their  employ- 
ment matter  properly  connected  with  the 
subject  of  the  protection  of  discharged  em- 
ployees. Every  section  of  the  act  refers  to 
employees  who  have  been  discharged,  and 
only  iif  the  2d  section  is  any  provision  found 
which  relates  to  employees  who  have  volun- 


be  either  injured  or  benefited  by  reason  of 
such  a  character  being  given;  nor  does  the 
right  to  give  such  a  character  arise  out  of  a 
duty  to  the  employer;  but  the  right  or 
moral  duty,  such  as  it  is,  is  a  duty  in  the 
interest  of  society  and  the  public  good,  and 
neither  the  proposed  employer  nor  the  em- 
ployee has  a  legal  right  to  demand  it.  Such 
communications  have  been  made,  not  oifly 
by  an  ex-employer,  but  also  by  any  person 
possessing  the  information  and  the  belief 
that  such  information  is  true.  They  may 
be  made  either  with  or  without  request,  in 
the  interest  of  the  public  good  and  as  a 
moral  duty  to  society,  when  the  party  to 
whom  the  communication  is  made  has  an 
interest  in  it,  and  the  party  by  whom  it  is 
made  stands  in  such  a  relation  to  him  as  to 
make    it   a    reasonable    duty,   or   at   least 

firoper,  that  he  should  give  the  information." 
n  the  lower  court  (see  70  111.  App.  416)  the 
decision,  which  was  reversed  by  the  above 
judgment,  was  put  upon  the  ground  that  the 
evidence  warranted  the  inference  that  there 
was  a  general  custom  prevailing  on  all  roads, 
including  that  of  the  defendant,  to  \bbw*, 
on  discharge,  and  demand  the  present  ntion 
before  employment,  of  clearance  cards.  It 
was  admitted  that,  in  the  absence  of  proof 
of  such  a  custom,  the  action  could  not  have 
been  maintained.  But  it  was  held  that,  as 
the  existence  of  the  custom  must  be  taken 
as  proved,  and  as  the  evidence  showed  that 
the  railroad  company  had  no  other  causes 
of  complaint  against  the  employee  than  that 
several  indictments  were  brought  against 
him,  under  all  of  which  he  had  been  found 
"not  guilty,"  and  that  previously  he  had 
served  the  company  with  a  good  record  for 
ten  years,  the  company  had  violated  its 
duty  in  refusing  to  give  him  a  clearance 
card. 

In  Hebner  v.  Great  Northern  R.  Co.  78 
Minn.  289,  79  Am.  St.  Rep.  387,  80  N.  W. 
1128,  the  court  remarked  that  "the  real 
purpose  of  the  service  card  is  to  assist  men 
to  obtain  employment  when  going  from  one 
company  to  another,  although  such  a  card 
miirht  prove  a  very  serious  obstacle  to  se- 
curinff  a  new  position  when  presented  by  a 
mtm  diachnrTed  for  cause,  or  supposed  cause, 
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because  the  reason  for  such  discharge  would 
be  stated.  It  is  also  beyond  question  that 
such  a  card  may  or  may  not  be  shown  by 
one  seeking  employment,  for  this  is  a  mat- 
ter optional  with  the  holder." 

The  lawful  act  of  refusing  the  clearance 
card  is  not  converted  into  a  tort  by  the  fact 
that  the  refusal  in  such  cases  is  the  result 
of  the  mutual  understanding  previously  ar 
rived  at  by  the  employers. 

In  New  York,  C.  &  St.  L.  R.  Co.  v.  Schaffer. 
06  Ohio  St.  414,  62  L.R.A.  931,  87  Am.  St. 
Rep.  628,  62  N.  E.  1036,  commenting  upon 
the  charge  of  the  trial  judge  to  the  jury, 
that  the  plaintiff  could  recover  if  the  de- 
fendant, m  pursuance  of  conspiracy  with 
other  railway  companies,  refused  to  furnish 
a  statement  of  his  record,  with  intent  to 
prevent  the  plaintiff  from  obtaining  em 
ployment  from  any  or  all  of  those  compa- 
nies, the  court  said:  "It  is  the  undoubted 
and  unabridged  natural  right  of  every  indi- 
vidual not  to  employ,  or  to  refuse  to  em- 
ploy, whomsoever  he  may  wish;  and  he  can- 
not be  called  upon  to  answer  to  the  public, 
or  to  individuals,  for  his  judgment.  Nor  can 
the  motives  which  prompt  his  action  be  con- 
sidered. In  general  terms,  such  right  is  as 
much  inherent  in  corporate  bodies  as  in 
natural  persons.  But  whatever  one  person 
may  lawfully  do,  two  or  more  persons  may 
join  in  doing.  There  can  be  no  such  thing 
as  a  conspiracy  to  do  a  lawful  thing  unless 
by  unlawful  means.  If  one  railrcuui  com- 
pany may  lawfully  refuse  to  continue  in  its 
employ  a  person  who  has  been  engaged  in  a 
war  upon  its  interests,  called  a  strike,  or 
who  has  shown  himself  to  be  negligent,  in- 
competent, inefficient,  or  dishonest,  there 
does  not  appear  to  be  any  good  reason  why 
a  number  of  railroad  companies  might  not 
agree  among  themselves  not  to  employ  such 
a  person.  ...  If  the  defendant,  by 
fraud,  falsehood,  or  force,  had  brought  about 
a  refusal  to  employ  the  plaintiff,  it  would 
have  committed  a  positive  wrong  against  the 
plaintiff  which  would  have  been  actionable. 
Of  this,  however,  there  is  not  a  scintilla  of 
proof.  But  an  agreement  to  tell  the  truth 
about  the  plaintiff,  or  a  refusal  to  say  any- 
thing about  him«  would  not  make  an  other* 
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tarily  left  the  service  of  an  employer.  This 
single  provision  is  the  prohibition  of  any  at- 
tempt, by  word,  writing,  or  other  means, 
to  prevent  a  discharged  employee,  or  any 
employee  who  may  have  voluntarily  left 
such  service,  from  obtaining  employment 
with  any  other  person,  except  as  authorized 
in  the  Ist  section  of  the  act.  So  far  as  the 
provision  just  referred  to  applies  to  any 
employee  who  may  have  voluntarily  left  the 
service  of  an  employer,  it  is  not  embraced 
in  the  subject  of  the  act  as  expressed  in  its 
title,  nor  is  it  properly  connected  therewith. 
The  protection  of  discharged  employees  was 
a  proper  and  complete  subject  for  an  act  of 
the  legislature.  But,  under  that  title,  pro- 
visions for  the  protection  of  employees  who 
had  not  been  discharged  could  not  be  in- 


cluded without  a  violation  of  §  19,  art.  4,  of 
the  Constitution.  The  blacklisting  prohib- 
ited by  §  2  of  the  act  is  expressly  confined 
to  discharged  employees.  The  complaint 
does  not  allege  that  the  appellee  was  a  dis- 
charged employee  of  the  appellant,  but,  on 
the  contrary,  it  avers  that  he  voluntarily 
left  the  service  of  the  company.  Therefore, 
he  does  not  come  within  the  purview  and 
protection  of  the  statute,  and  his  action  can- 
not be  maintained  under  its  provisions. 
Indianapolis  &,  G.  Rapid  Transit  Co.  v. 
Foreman,  162  Ind.  85,  102  Am.  6t  Rep.  185, 
69  N.  E.  669. 

The  question  remains  whether  the  com- 
plaint is  good  under  the  rule  of  the  common 
law  in  such  cases,  either  as  charging  the  ap- 
pellant with  libel  or  with  a  wrongful  inter- 


wise  legal  concert  of  action  an  illegal  one, 
and  authorize  a  recovery  against  the  de- 
fendant." 

In  McDonald  v.  Illinois  C.  R.  Co.  187  111. 
529,  58  N.  E.  463,  the  declaration,  after  al- 
leging a  conspiracy  between  the  railway 
companies  having  lines  running  into  Chicago, 
to  the  effect  that  the  employees  of  any  and 
all  of  said  companies  would  not  be  em- 
ployed by  any  of  them  without  a  clearance 
given  by  the  railway  company  by  which  any 
employee  was  last  employed,  alleged  that 
the  defendant  company  refused  to  give  the 
plaintiff  employee  such  an  instrument  as 
would  "enable  him  to  obtain  employment  in 
the  railroad  business."  The  plaintiff  insisted 
that  the  point  for  decision  was,  whether  it 
was  lawful  for  all  the  employers  in  any  line 
of  industry  to  combine  for  the  purpose  of 
punishing  a  man  who  leaves  their  service 
during  a  strike,  by  refusing  him  employ- 
ment unless  his  former  master  gives  his  con- 
sent to  his  employment.  But  the  court  held 
that  no  such  question  was  presented  by  the 
pleadings,  and  that,  as  there  was  no  allega- 
tion that  the  company  refused  to  grant  the 
plaintiff  a  ''clearance  card"  setting  forth 
truthfully  all  the  facts  proper  to  be  stated 
in  a  "clearance  card "  or  that  it  had  been 
agreed  by  the  two  defendant  companies  that 
the  consent  of  either  should  be  the  pre- 
requisite of  employment  by  the  other,  the 
declaration  did  not  state  a  cause  of  action. 
This  ruling,  in  so  far  as  it  implies  that,  if 
the  declaration  had  embraced  these  allega- 
tions, it  would  have  stated  a  caas«  of  action, 
is  inconsistent  with  the  last-mentioned 
case,  and  is  not  easy  to  reconcile  with  the 
decision  of  the  same  court,  cited  supra. 

On  both  principle  and  authority,  it  is  clear 
that,  if  the  existence  of  a  custom  on  the 
part  of  employers  of  a  certain  class  to  give 
character  to  their  servants  is  proved,  this 
custom  enters  into  every  contract  of  serv- 
ice; and  a  refusal  to  give  a  character  con- 
stitutes breach  of  duty  for  which  an  action 
will  lie.  Hundley  v.  Louisville  &  N.  R.  Co. 
105  Ky.  102,  63  L.R.A.  289,  88  Am.  St.  Rep. 
298,  48  S.  W.  429,  and  cases  cited  below. 

To  justify  the  admission  of  an  exception 
to  the  general  rule  on  this  ground,  it  must 
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appear  that  the  alleged  custom  is  estab- 
lished, uniform,  general,  and  presumptively 
known  to  the  parties  to  the  contract. 

In  Cleveland,  C.  C.  A  St.  L.  R.  Co.  v. 
Jenkins,  174  111.  398,  62  L.R.A.  922,  66  Am. 
St.  Rep.  296,  51  N.  E.  811  the  following 
points  were  decided:  That  it  is  the  duty  of 
a  court  to  hold,  as  a  matter  of  law,  that  an 
alleged  usage  or  custom  is  not  established 
where  the  proof  consists  of  a  few  isolated 
transactions;  that  a  letter  of  recommenda- 
tion by  a  railway  company  to  an  employee, 
which  is  purely  personal,  and  shows  on  its 
face  it  is  not  a  general  form  which  would 
be  given  to  other  employees,  does  not  tend 
to  establish  a  custom  on  the  part  of  the 
company  to  issue  clearance  cards  to  em- 
ployees leaving  the  service;  that  the  fact 
of  a  railway  company's  requiring  the  pro- 
duction of  certificates  of  recommendation  by 
persons  seeking  employment  does  not  create 
any  legal  duty  on  its  part  to  issue  the  same 
to  retiring  employees,  nor  tend  to  establish 
a  custom  of  issuing  them. 

It  must  also  be  shown  that  it  is  not  con- 
trary to  good  morals  or  public  policy  . 

In  Thornton  v.  Suffolk  Mfg.  Co.  10  Cush. 
382,  a  discharged  employee  relied  on  the  em- 
ployer's breach  of  an  implied  agreement, 
arising  from  custom,  to  the  effect  that,  if  she 
faithfully  performed  her  duties  for  the  term 
of  at  least  twelve  months,  she  could,  upon 
giving  a  fortnight's  notice,  be  entitled  to 
leave,  and  to  receive  from  her  employer  "a 
line"  or  honorable  discharge,  by  means  of 
which  she  might  obtain  employment  in  the 
other  mills  in  a  given  city.  The  court,  in 
sustaining  a  nonsuit,  said:  "The  ground  re- 
lied on  is,  in  consideration  of  services,  th»j 
employer  engages  that,  if  the  operative  re- 
mains in  the  service  a  certain  time,  he  will 
give  her  an  honorable  discharge;  or,  in  other 
words,  that  her  service  and  conduct  have 
been  good  and  satisfactory.  Were  such  a 
contract  made  in  express  terms,  intended  to 
be  absolute,  it  seems  to  us  that  it  would  h^ 
bad  in  law,  as  plainly  contrary  to  good 
morals  and  public  policy.  Such  a  discharge 
is  a  certificate  of  a  fact;  but  if  the  fact  is 
otherwise,  if  the  conduct  of  the  operative 
has  not  been   satisfactory,  it  would  be  the 
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ferenoe  with  appellee's  occupation.  The  ma- 
terial facts  alleged  against  the  appellant  in 
the  first  paragraph  of  the  complaint  are 
that,  shortly  after  the  appellee  voluntarily 
left  its  employment,  the  railroad  company, 
by  its  agents,  falsely  accused  him  of  being 
a  ''labor  agitator,"  and  that  by  letters, 
words,  and  influence  the  appellant  caused 
the  discharge  of  the  appellee  after  he  had 
obtained  employment,  and  by  the  same 
means  prevented  him  from  obtaining  em- 
ployment. It  is  not  stated  where  he  was 
employed,  by  whom,  in  what  capacity,  for 
what  time,  or  at  what  wages,  or  any  other 
particulars  concerning  the  employment  of 
which  he  was  deprived  or  which  he  was  pre- 
vented from  obtaining.  The  general  alle- 
/{ations  that  the  appellant  caused  him  to  be 


discharged  from  employment  he  had  ob- 
tained, and  had  prevented  him  from  obtain- 
ing employment,  are  not  averments  of  sub- 
stantive facts,  but  are  conclusions  of  the 
pleader.  A  further  and  more  specific  charge 
is  made  that  the  appellant  prevented  the 
appellee  from  being  employed  by  the  Atchi- 
son, Topeka  &  Santa  F6  Railroad  Company, 
at  Denver,  Colorado,  in  November,  1894,  by 
representing  and  stating  to  that  company 
that  the  appellee  was  a  'labor  agitator." 
and  unfit  for  said  company  to  have  in  its 
employment,  and  that  he  was  connected  with 
the  Order  of  Railroad  Telegraphers  of  North 
America.  The  second  paragraph  of  the  com- 
plaint in  the  original  action  states  substan- 
tially the  same  facts  as  the  first,  although 
with  a  little  more  particularity.    It  alleges 


certificate  of  a  falsehood,  tending  to  mis- 
lead and  not  to  inform  other  employers. 
Besides,  if  such  a  custom  were  general,  such 
a  discharge  would  be  utterly  useless  to  other 
employers  and  utterly  worthless  to  the  re- 
ceiver. It  could  give  other  employers  no  in- 
formation upon  which  they  could  rely.  To 
avoid  such  illegality,  it  must  be  taken  with 
some  limitation  and  qualification,'  to  wit, 
that  the  conduct  of  the  operative  has  been 
such  in  all  respects,  including  not  only  skill 
and  industry  m  the  employment,  but  con- 
duct in  point  of  morals,  temper,  language, 
and  deportment,  and  the  like,  so  that  a  cer- 
tificate of  good  character  would  be  true. 
Then  it  stands  upon  the  same  footing  with 
the  custom  which  governs  most  respectable 
persons  in  society,  upon  the  termination  of 
the  employment  of  a  servant,  to  give  him  a 
certificate  of  good  character  if  entitled  to 
it.  In  such  case,  it  is  for  the  employer  to 
give  or- withhold  such  certificate,  according 
to  his  own  conviction  of  the  truth,  arising 
from  his  own  peraonal  knowledge  or  from 
other  sources.  .  .  .  If  an  assurance  of  an 
employer  on  engaging  a  servant,  that  at  the 
i'nd  of  the  time  he  will  give  him  a  certificate 
of  good  character,  if  he  should  then  think 
him  entitled  to  it,  could  in  any  resport  be 
deemed  a  contract,  and  not  the  promise  of 
an  ordinary  act  of  courtesy,  it  would  be  no 
breach  of  such  contract  to  aver  and  prove 
that  the  servant,  after  the  termination  of 
the  service,  demanded  such  certificate  and 
was  refused  it."  It  was  also  observed: 
"The  fact  that,  on  account  of  the  peoulinr 
situation  of  the  various  companies  in  Lowell 
in  relation  to  each  other,  the  common  inter- 
est they  have  in  maintaining  their  diseipline, 
the  certificate  of  good  character  is  of  so 
much  more  importance  to  the  servant  than 
elsewhere,  can  make  no  difl'ercnce  to  the 
servant  in  regard  to  his  rights.  In  the  same 
proportion  in  which  it  is  iniporiant  to  the 
servant  out  of  employ  to  hold  a  certificate 
of  good  character  and  honorable  discharge, 
it  is  important  to  corporations,  their  agents 
and  servants,  and  all  interested  in  them,  to 
bo  cautious  and  conscientious  in  giving  such 
discharges  and  recommendations  when  thev 
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are  honestly  deserved,  and  in  withholding 
them  when  they  are  not." 

In  a  case  where  a  servant  has  been  suc- 
cessful in  an  action  for  wrongful  dismissal, 
it  is  apparently  proper,  as  a  genejral  rale, 
for  the  trial  judge  to  order  the  master  to 
restore  the  cliaracter  handed  to  him  by  the 
servant  when  he  entered  the  employment. 
Such  an  order  was  made  by  Hill,  J.,  in  Gor- 
don V.  Potter,  1  Fost.  &  F.  644. 

But  a  custom  by  which  an  employer  whc94> 
servant  is  leaving  him  to  take  another  situ- 
ation should  be  bound  to  hand  over  to  the 
new  employer  the  character  brought  by  the 
servant  has  been  pronounced  unreasonable. 

In  Moult  V.  Halliday,  77  L.  T.  N.  S.  794 
[1898]  1  Q.  B.  125,  67  L.  J.  Q.  B.  N.  S.  461, 
46  Week.  Rep.  318,  62  J.  P.  8,  Hawkins,  J., 
thus  referred  to  a  point  which  had  been  in- 
cidentally discussed  in  the  lower  court:  "I 
cannot  say  I  think  that  would  be  a  reason- 
able custom.  There  is  no  obligation  on  a  mas- 
ter or  mistress  to  give  a  character  to  a  serv- 
ant ;  but,  if  a  character  is  given,  it  should  be 
a  true  one.  A  character  may  be  true  this 
month  and  false  next.  A  servant  may  come 
into  service  with  a  good  character,  and  yet 
during  the  first  month  circumstances  may 
come  to  the  master's  knowledge  which  show 
that  it  was  undesen^ed  and  should  be  forfeit- 
ed. It  would  be  a  scandalous  thing  if  the  mas- 
ter was  bound  after  that  to  hand  over  the 
character  which  he  knew  was  false.  If  the 
good  character  which  the  ser\'ant  brouirht 
with  her  is  handed  over,  it  must  be  handed 
over  in  good  faith.  I  think,  therefore,  that 
such  a  custom  would  be  unreasonable,  and, 
indeed,  not  honest,  and  therefore  had.'* 

b.  Master's  duty  as  affected  by  statute. 

In  some  jurisdictions  the  common- law 
rule  has  been  modified  by  statutes  applica- 
ble either  to  employers  generally,  or  to  em- 
ployers of  a  particular  class;  and  there 
seems  to  be  good  reason  to  anticipate  that 
enactments  of  this  type  will  be  greatly  mul- 
tiplied in  coming  years.  The  desirability  of 
thus  supplying  the  deficiencies  of  the  com- 
mon law  cannot  be  consistently  disputed  by 
anyone  who  is  of  opinion  that  it  u  proper 
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that  the  appellee  was  a  member  of  the  Order 
of  Railroad  Telegraphers  of  North  America, 
and  that  he  assisted  in  the  further  organiza- 
tion of  that  association  after  he  left  the 
service  of  the  appellant,  by  receiving  into 
that  order  a  large  number  of  telegraphers 
employed  by  the  appellant  and  by  other  rail- 
road companies.  This  paragraph  contains 
the  further  allegation  that  in  August,  1894, 
appellee  applied  to  the  officers  of  the  Denver 
&  Rio  Grande  Railroad  Company  for  em- 
ployment on  said  railroad,  and  that  his  ap- 
plication was  accepted,  subject  to  reference 
to  the  appellant;  that  the  appellant,  by  its 
agent,  wrote  to  the  officers  of  the  Denver  & 
Rio  Grande  Railroad  Company  a  letter  con- 
taining the  words  following:  **If  you  want 
a  man  who  is  strictly  a  labor  agitator,  this 


is  your  man''  (meaning  the  appellee) ;  that 
by  reason  of  this  false  statement  the  ap- 
pellee was  refused  said  employment. 

The  general  averments  in  each  paragraph 
of  the  complaint,  that  the  appellant  pre- 
vented the  appellee  from  obtaining  employ- 
ment, and  that  it  caused  him  to  be  dismissed 
from  positions  secured  by  him,  constituted 
no  cause  of  action  against  the  appellant. 
They  are  not  indefinite  and  uncertain 
merely;  they  state  no  facts;  they  show  no 
wrongful  acts  on  the  part  of  the  appellant; 
they  disclose  no  legal  injury  to  tne  appel- 
lee. The  more  particular  averments  that 
the  appellant  accused  the  appellee  of  being 
a  'labor  agitator"  and  that  it  blacklisted 
him,  in  the  absence  of  allegations  that  the 
words  "labor  agitator"  bore  an  actionable 


to  protect  employees  by  legislation  against 
"blacklisting."  See  III.,  infra.  Manifestly 
the  refusal  to  give  a  character  may  often  be 
virtually  the  equivalent  of  ''blacklisting"  so 
far  as  regards  the  injury  inflicted  on  the 
servant.  The  statutes  which  have  already 
been  passed  may  be  conveniently  classified 
under  two  heads: 

(1)  Those  which  cover  both  cases  in 
which  servants  have  been  discharged,  and 
jAses  in  which  they  have  voluntarily  left 
the  employment. 

A  very  comprehensive  specimen  of  this 
class  is  the  employers'  and  employees*  act 
of  1890,  of  Victoria  (Australia),  in  which 
it  is  provided,  under  the  penalties  specified: 

§§  20,  21.  That  every  servant  shall  re- 
ceive, at  the  termination  of  his  service,  a 
certificate  of  discharge. 

i  22.  That  the  servant  shall  produce  the 
certificate  on  any  new  hiring. 

§  23.  That  a  servant  shall  not  be  hired 
without  the  production  of  the  certificate. 

§  24.  That  false  certificates  shall  not  be 
given. 

Nearly  two  hundred  years  ago  it  was  pro- 
vided by  the  Irish  statute,  2  Geo.  I.  cnap. 
17,  §  4,  that,  "on  the  discharge  or  putting 
away  of  any  servant  from  his  or  her  service, 
or  upon  such  servant's  regularly  leaving  his 
or  her  service,  the  master  or  mistress  of 
such  servant  shall  give  a  certificate  in  writ- 
ing, tinder  his  or  her  hand,  that  such  person 
who  is  therein  named  was  his  or  her  serv- 
ant, and  that  he  or  she  is  discharged  from 
the  said  service,  and  shall  in  the  said  dis- 
charge certify,  if  desired,  or  such  master  or 
mistress  think  fit,  the  behavior  of  such  serv- 
ant." This  statute,  however,  seems  to  have 
remained  virtually  a  dead  letter  for  a  cen- 
tury and  a  half,  as  the  court  stated  in  Hand- 
ley  V.  Moflfatt,  Ir.  Rep.  7  C.  L.  104,  21  Week. 
Rep.  231,  that  no  action  in  which  its  pro- 
visions had  been  relied  upon  had  been 
brought  during  that  period. 

(2)  Those  which  deal  only  with  the  duty 
of  employers  to  servants  whom  they  have 
discharged. 

Georgia. 

By  statute  passed  in  1890  (1  Acts  1890, 
1891,  p.  188)  railroad,  express,  and  telesraph, 
4L.R.A.(N.S.)  *    ^ 


companies  were  required  to  give  to  their 
discharged  employees  or  agents  the  causes 
of  their  removal  or  discluirge,  when  dis- 
charged or  removed,  and  the  amount  of 
$5,000  was  fixed  as  the  penalty  or  damages 
for  noncompliance  with  this  requirement. 
In  Wallace  v.  Georgia,  C.  &  N.  R.  Co.  94  Ga. 
732,  22  S.  E.  579,  this  act  was  declared  im- 
constitutional. 

The  provision  now  in  force  (Code  1896,  S 
1875)  IS  that  any  employer,  after  hav- 
ing discharged  any  employee,  shall,  upon 
written  demand  by  such  employee,  fur- 
nish to  him,  within  ten  days  from  the  appli- 
cation, a  fidl  statement  in  writing  of  the 
cause  of  his  discharge;  and  that,  if  any  em- 
ployer shall  refuse,  within  ten  days  after 
demand,  to  furnish  such  statement,  it  shall 
be  ever  after  unlawful  for  him  to  furnish 
any  statement  of  the  cause  of  such  dis- 
charge to  any  person  or  corporation,  or  in 
any  way  to  blacklist  or  to  prevent  such 
discharged  person  from  procuring  employ- 
ment elsewhere. 

The  penalty  of  treble  damages  in  a  civil 
action  is  imposed  for  a  breach  of  this  pro- 
vision (§  1874). 
Indiana. 

The  enactment  in  Homer's  Anno.  Stat. 
1901,  §  5206r  is  in  part  similar  to  that  in 
the  second  of  the  Georgia  statutes.  But  it 
is  also  provided  that  tne  written  cause  of 
discharge,  when  furnished  at  the  request  of 
the  discharged  employee,  shall  never  be  used 
as  the  cause  for  an  action  for  slander  or 
libel,  either  civil  or  criminal,  against  the 
employer. 
Kansas. 

By  Gen.  Stat.  (Dassler)  1901,  §§  2422, 
2423,  employers  of  labor  are  required,  upon 
the  demand  of  a  discharged  employee,  to  fur- 
nish in  writing  the  true  cause  or  reason  for 
the  discharge.  Any  employer  who  violates 
the  provisions  of  the  act  is  declared  to  be 
guilty  of  a  misdemeanor,  and  also  liable  to 
the  party  injured  for  treble  damages. 
Montana. 

The  provisions  in  the  Political  Code  of 
1895,  §  3392,  are  essentially  the  same  as 
those  in  the  second  Georgia  statute. 
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meaning,  or  that  ''blacklisting"  imputed  to 
the  appellee  the  commission  of  crime,  or 
other  conduct  exposing  him  to  public  ha- 
tred, punishment,  disgrace,  or  derision,  and 
that  the  fact  of  such  blacklisting  was 
wrongfully  communicated  to  some -person  or 
persons,  were  not  sufficient  in  law  to  ren- 
der tne  appellant  liable  for  a  libel. 

Nor  was  either  paragraph  of  the  complaint 
good  as  a  charge  of  unlawful  interference 
with  appellee's  occupation.  It  appears  that 
no  act  was  done  by  the  appellant  through 
its  agents  except  to  inform  the  officers  of 
the  Atchison,  Topeka,  &  Santa  F6  Railroad 
Company  and  the  Denver  and  Rio  Grande 
Railroad  Company  that  the  appellee  was  a 
member  of  a  labor  organization,  and  that  he 
was  a  labor  agitator.     It  is  not  alleged  that 


a  charge  of  this  nature  was  calculated  to 
injure  the  appellee,  or  that  any  odium  at- 
tached to  members  of  such  orders  or  to 
labor  agitators.  The  charge  was  not 
libelous  per  ««,  and  no  connection  is  shown 
between  the  statements  alleged  to  have  been 
nuule  by  appellant's  agents  and  the  failure 
of  the  appellee  to  obtain  employment  or  his 
loss  of  any  position.  Besides,  while  the 
complaint  avers  that  the  statements  alleged 
to  have  been  made  by  the  appellant  were 
false,  by  other  averments  of  each  paragraph 
of  the  pleading  it  is  admitted  that  the  appel- 
lee was,  in  fact,  a  member  of  a  labor  organ- 
ization, and  that  he  did  actively  engage  in 
organizing  such  an  association,  and  in 
receiving  into  it  the  telegraphers  employed 
on     appellant's     railroad   and     on     other 


Ohio. 

The  same  description  is  applicable  to  the 
statute  in  this  state  (87  Ohio  Laws,  §  1). 

By  f  128(1)  of  the  English  merchant  ship- 
ping act  of  1894  (67  &  58  Vict.  chap.  60), 
it  is  provided,  under  penalty,  that  the  mas- 
ter snail  sign  and  give  to  a  seaman  dis- 
charged from  his  ship,  either  on  his  dis- 
charge or  on  payment  of  his  wages,  a  cer- 
tificate of  his  discharge  in  a  form  approved 
by  the  board  of  trade,  specifying  the  period 
of  his  service  and  the  time  and  place  of  his 
discharge. 

The  same  section  (cl.  2)  also  prescribes 
that  the  master  shall,  upon  the  discharge  of 
every  certificated  officer  whose  certificate  of 
competency  has  been  delivered  to  and  re- 
tained by  him,  return  the  certificate  to  the 
officer. 

Section  129  (1)  provides  that  where  a  sea- 
man is  discharged  before  a  superintendent, 
the  master  shall  make  and  sign,  in  a  form 
approved  by  the  board  of  trade,  a  report  of 
the  conduct,  character,  and  qualifications  of 
the  seaman  discharged,  or  may  state  in  the 
said  form  that  he  declines  to  give  any  opin- 
ion upon  such  particulars  or  upon  any  of 
them;  and  the  superintendent  before  whom 
the  discharge  is  made  shall,  if  the  seaman 
desires,  give  to  him,  or  indorse  on  his  cer- 
tificate of  discharge,  a  copy  of  such  report 
(in  this  act  referred  to  as  the  report  of 
character) . 

The  first  of  the  above  paragraphs  is  sub- 
stantially the  same  as  §  172  of  the  merchant 
shipping  act  of  1854  (17  &  18  Vict.  chap. 
104). 

By  U.  S.  Rev.  Stat.  §  4561  (U.  S.  Oomp. 
Stat.  1901,  p.  3089),  it  is  provided  that,  upon 
the  discharge  of  any  seaman,  the  master  of 
the  ship  shall  sign  and  give  him  a  certificate 
of  diflcnarge,  specifying  the  period  of  his 
service  and  the  time  and  place  of  his  dis- 
charge, in  a  presc]:ibed  form. 

By  S  4553  (U.  S.  Comp.  Stat.  1901,  p. 
3090),  that,  upon  every  discharpre  efl'ected  be- 
fore a  shipping  commissioner,  the  master 
shall  make  and  sign,  in  a  prescribed  form,  a 
report  of  the  conduct,  character,  and  quali- 
fications of  the  persons  discharged. 

\Miere  a  statute  of  this  kind  merely  im- 
4L.R.A.(N.S.) 


poses  a  penalty  for  its  violation,  the  ques- 
tion whether  a  servant  who  has  been  in- 
jured by  such  violation  can  maintain  an  ac- 
tion for  damages  against  the  delinquent  em- 
ployer is  determined  with  reference  to  the 
considerations  discussed  in  f  800  of  Labatt's 
treatise  on  Master  and  Servant. 

In  Handley  v.  Moffatt,  Ir.  Rep.  7  C  L. 
104,  21  Week.  Rep.  231,  where  an  action  was 
brought  for  improperly  dismissing  a  servant 
without  giving  him  a  certificate  of  character, 
as  prescribed  by  the  statute  referred  to 
9iipra,  it  was  sho^n  that  the  statute  also 
provided  that,  if  the  master  or  mistress  re- 
fused to  give  a  discharge,  the  servant  might 
procure  a  certificate  from  a  justice  of  the 
peace  or  chief  magistrate  of  the  town,  ""to 
all  intents  and  purposes  as  good  as  if  the 
same  had  been  given  by  the  master  or  mis- 
tress." For  this  reason,  it  was  held  that  the 
act  which  created  the  duty  also  gave  the 
remedy  for  its  violation;  and  that  the  party 
aggrieved  had  no  other. 

In  Vallance  v.  Falle,  L.  R.  13  Q.  B.  Div. 
109,  63  L.  J.  Q.  B.  N.  S.  459,  51  L,  T.  N.  S. 
168,  32  Week.  Rep.  769,  5  Asp.  Mar.  L.  Caa. 
280,  48  J.  P.  619,  it  was  held  that  the  only 
remedy  for  a  breach  of  the  duty  imposed  by 
the  provision  of  the  English  merchant  ship- 
ping act  of  1854,  which  is  referred  to  supra, 
was  by  proceedings  for  the  penalty  specified. 

In  Crall  v.  Toledo  &  O.  C.  R.  Co.  7  Ohio 
C.  C.  132,  a  similar  decision  was  rendered 
with  respect  to  the  statute  of  Ohio. 

n.  Defamation  of  a  servant's  character  by 
his  master. 

a.  Right  of  servant  to  leave  a  master  who 
defames  his  character. 

A  master  who  makes  false  defamatory 
statements  regarding  his  servant's  character 
is  manifestly  guilty  of  a  breach  of  duty 
which  entitles  the  servant  to  leave  the  em- 
ployment. No  English  or  American  de- 
ciRions  directly  affirming  this  doctrine  have 
been  found.  But  is  is  sufficiently  affirmed 
by  analogy,  and  is  enunciated,  in  a  Scotch 
treatise  of  hiph  authority.  See  Fiaser, 
Mast.  &  S.  p.  128. 
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railroads.  Just  what  constitutes  a  labor 
agitator  does  not  appear.  Ordinarily  the 
term  would  justly  apply  to  one  actively  en- 
gaged in  promoting  the  interest  of  laboring 
men.  It  does  not  imply  the  use  of  unlawful 
or  improper  means.  For  all  that  is  shown  in 
the  complaint,  the  statement  made  ^  by  the 
appellant's  agents  concerning  the  appellee 
was  true,  and,  if  true,  it  could  not  render 
the  appellant  liable.  It  is  also  shown  by  the 
complaint  that  the  information  given  to  the 
officers  of  the  Denver  &  Rio  Grande  Railroad 
Company  was  not  volunteered  by  the  appel- 


lant, but  was  given  in  answer  to  an  inquiry 
made  by  the  last-named  company.  The 
complaint  does  not  describe  and  allege  such 
a  malicious  interference  by  the  appellant 
with  the  business  of  the  appellee  as  created 
a  liability  at  common  law.  Chipley  v.  At- 
kinson, 23  Fla.  206,  11  Am.  St.  Rep.  367,  1 
So.  934.  The  demurrers  to  the  complaint 
should  have  been  sustained. 

Judgment  reversed,  with  directions  to  the 
court  to  sustain  the  demurrers  to  the  com- 
plaint, and  for  -further  proceedings  in  ac- 
cordance with  this  opinion. 


b.  Right  of  servant  to  maintain  an  action 
for  damages  against  his  master  for  defa- 
mation of  character. 

In  the  following  subdivisions  general  prin- 
ciples will  be  referred  to  only  in  so  far  as 
it  may  be  necessary  to  do  so  for  the  pur- 
pose of  elucidating  the  cases  cited.  For  a 
detailed  review  of  those  principles,  th« 
reader  will  consult  the  various  standard 
treatises  on  the  law  of  slander  and  libel. 

The  different  elements  to  be  considered  in 
an  action  brought  by  a  servant  to  recover 
damages  from  a  person  who  has  defamed  his 
character  are  indicated  by  the  following 
passage  in  a  well-known  judgment  delivered 
by  Parke,  B.:  "In  general,  an  action  lies 
for  the  maliciouH  publication  of  statements 
which  are  false  in  fact,  and  injurious  to  the 
character  of  another  (within  the  well-known 
limits  as  to  verbal  slander) ;  and  the  law 
considers  such  publication  as  malicious,  un- 
less it  is  fairly  made  by  a  person  in  the  dis- 
charge of  some  public  or  private  duty, 
whether  leeal  or  moral,  or  in  the  conduct  of 
his  own  affairs,  in  matters  where  his  inter- 
est is  concerned.  In  such  cases,  the  occa- 
sion prevents  the  inference  of  malice,  which 
th«  law  draws  from  unauthorized  communi- 
cations, and  affords  a  qualified  defense  de- 
pending upon  the  absence  of  actual  malice. 
If  fairly  warranted  by  any  reasonable  occa- 
sion or  exigency,  and  honestly  made,  such 
communications  are  protected  for  the  com- 
mon convenience  and  welfare  of  society;  mid 
the  law  has  not  restricted  the  right  to  make 
them  within  any  narrow  limits."  Toogood 
T.  Spyring,  1  Cromp.  M.  &  R.  181. 

e.  What  defamatory  statements  concerning 
a  servant  are  actionable. 

1.  Written  or  printed  statements. 

The  circumstances  under  which  a  servant 
*  is  entitled  to  maintain  an  action  against  the 
publisher  of  a  written  or  printed  statement 
are  defined  by  the  general  rule,  that  any 
such  statement  is  prima  facie  libelous  which 
is  injurious  to  the  character  or  credit  (do- 
mestic, public,  or  professional)  of  the  per- 
son concerning  whom  it  is  uttered,  or  in 
any  way  tends  to  cause  men  to  shun  his  so- 
ciety, or  to  bring  him  into  hatred  or  con- 
tempt, or  ridicule.  Pollock,  Torts,  •208. 
See  also  Odgers,  Libel  &  Slander,  4th  ed. 
p.  16. 
4L.R.A.(N.S.) 


Libelous  statements. 

A  letter  to  a  servant's  employer,  using 
language  such  as  must  have  been  under- 
stood by  the  employer  as  charging  the  serv- 
ant with  having  obtained  goods  from  the 
writer  by  fraudulent  means,  is  libelous. 
Over  v.  Schiffiing.  102  Tnd.  191,  26  N.  E.  91. 

A  statement  which  is  fairly  susceptible  of 
the  meaning  that  a  manager  of  a  newspaper 
was  unfaithful  to  his  employers  in  attempt- 
ing to  start  a  fresh  newspaper  while  still 
in  their  employment  is  libelous.  Butcher  v. 
Payton,  9  New  Zealand  L.  R,  240.  In  this 
case  a  verdict  for  the  defendant  was  allowed 
to  stand,  for  the  reason  that  the  words  were 
merely  to  the  effect  that  the  plaintiff  was 
''about  to  start*'  a  new  paper,  and  that  these 
did  not  necessarily  imply  that  he  intended 
to  do  this  while  still  in  his  employment. 

Nonlibelous  statements. 

On  the  ground  that  the  statute  of  limita- 
tions is  an  honorable  defense,  it  has  been 
held  that  it  is  not  libelous  per  Wto  write 
to  a  servant's  employer  a  letter  in  which  it 
is  stated  that  the  servant,  having  no  other 
defense  to  a  claim  for  medical  services,  has 
cowardly  slunk  behind  that  of  the  statute  of 
limitations;  and  that  such  a  course  is  not 
in  accordance  with  the  writer's  idea  of  strict 
integrity.  Hollenbeck  v.  Hall,  103  Towa,  214 
30  L.R.A.  734,  64  Am.  St.  Rep.  170,  72  N.  w! 
518  (action  againat  president  of  employing 
company  for  publishmg  letter). 

But  it  was  held  in  another  action  against 
the  writer  of  the  letter  that  special  damages 
might  be  recovered  on  the  ground  that  the 
writing  of  the  letter  had  induced  the  plain- 
tiff's employer  to  discharge  him.  Hollenbeck 
V.  Ristine,  105  Iowa,  488,  67  Am.  St.  Rep. 
306,  75  N.  W.  355.  See  also  114  Iowa,  358, 
86  N".  W.  377. 

A  statement  in  a  recommendation  of  a 
former  employee,  that,  "like  many  others, 
he  left  our  service  during  the  strike,"  is  not 
libelous  or  actionable  per  »6,  so  as  to  consti- 
tute a  cause  of  action  without  special  dam- 
ages. Kansas  City.  M.  &  B.  R.  Co.  v.  De- 
laney.  102  Tenn.  289,  45  L.R.A.  600,  52  S.  W. 
151,  distinguishing  an  unreported  case  of  St. 
Louis  &  I.  M.  R.  Co.  V.  Johnson  (decided  by 
the  same  court  at  its  April  term,  1897),  in 
which  the  libel  charged  was  "that  plaintiff 
had  been  discharged  for  insubordination,  as 
well  as  being  at  the  head  of  a  disreputable 
mob  not  hesitating  to  do  anything  to  the  in- 
juiy  of  the  company's  property,^'  etc.  The 
court  held  this  language  libelous  per  ae;  and 
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that  it  was  unnecessary  to  allege  or  prove 
>»poc-ial  damages,  since  the  charge  was  neces- 
sarily hurtful;  and  that,  if  false,  plaintiff 
might  recover  general  damages,  in  that 
cAbe  this  court  affirmed  a  judgment  in  favor 
of  the  plaintiff  for  $1,500. 

A  clearance  paper  given  to  a  discharged 
railroad  employee  at  his  request,  reciting, 
"Cause  for  leaving  service,  unsatisfactory 
Rcrv'ice.  Conduct  good," — is  not  libelous  on 
its  face.  In  order  to  show  that  it  is  so  in 
fact,  the  employee  has  the  burden  of  prov- 
ing that  it  is  untrue,  known  to  be  false,  and 
published  from  malicious  motives.  Illinois 
C.  R.  Co.  V.  Ely,  83  Miss.  619,  36  So.  873. 

A  publication  stating  that  defendant  has 
dispensed  with  the  service  of  plaintiff  as  ad- 
vert ising  manager  of  a  newspaper  for  his 
''general  careless  manner  of  attending  to 
bu.sines»/'  and  that  his  place  will  be  filled 
by  a  competent  man,  who  will  attend  to 
the  affairs  in*  a  more  businesslike  manner, 
hn^  lieen  held  not  to  be  libelous  as  charging 
the  plaintiff  with  unfitness  or  incompetency, 
and  cannot  be  made  so  by  innuendo.  Ratzel 
V.  New  York  News  Pub.  Co.  67  App.  Div. 
598,  73  N.  Y.  Supp.  849,  Reversing  35  Misc. 
487,  71  N.  Y.  Supp.  1074.  The  court  relied 
on  the  theory  that  the  imputation  of  care- 
It  ssness  did  not  warrant  tne  inference  that 
iiic<>nipcti»ncy  was  imputed,  and  that  nothing 
wiiK  Hhown  to  have  been  published  by  which 
t  he  plaintiff  could  be  injured  in  his  business, 
'f  lii.s  Heems  to  be  a  rather  strong  case,  to  say 
the  least  of  it.  What  impression  would  the 
words  have  produced  upon  the  **average 
nuinr'* 

In  an  action  for  words  in  a  letter, imputing 
tiisluiiioHty  and  bad  conduct  to  a  servant,  by 
\vl)ic!i  she  has  lost  a  place,  evidence  of  ante- 
reiKMii  good  conduct  is  admissible.  King  v. 
V\  nring,  5  Esp.  13,  per  Lord  Alvanley. 

Ill  an  action  for  defamation,  in  falsely 
n-prtscnting  that  the  plaintiff  was  the  de- 
fendant's indentured  apj)rentice  in  the 
printing  art.  it  was  held  that  recovery  might 
t)e  had.  upon  proof  of  the  allegations  in  a 
complaint  which  averred  that  tlie  represen- 
tations were  made  "to  H.  B.  &,  Co.,  tne  pro- 
prietors of  the  Tribune  office,  in  which  said 
plaintiff  was  employed  as  a  printer,  .  .  . 
warning  .  .  .  [them]  not  to  employ 
him,  or  continue  him  in  their  employment ; 
by  means  whereof  said  plaintiff  w^as  dis- 
charged from  his  saiil  employment,  .  .  , 
and  has  lost  the  emoluments  and  support 
tlhTcfrom  ever  since;"  and  that,  "by  reason 
•if  Muid  false  and  malicious  representations 
.  ,  ,  to  said  Tribune  office  and  other 
printing  offices  in  Mobile,  plaintiff  has  been 
•Icprivoil  and  prevented  from  obtaining  any 
i'in|)Ioyniont  in  his  business  as  a  printer  ever 
.since.''  Clark  v.  (Joddard,  39  Ala.  164,  84 
Am.  Dec.  777. 

For  a  case  involving  similar  circumstances, 
in  which  a  statement  of  this  kind  was  held 
not  to  be  libelous,  but  to  furnish  ground  for 
an  action  on  the  case,  see  Blumenthal  v. 
Shaw,  23  C.  C.  A.  690,  39  U.  S.  App.  490,  77 
Fed.  954,  III.,  b,  infra. 

Accordingly,  a  presumptive  right  to  re- 
cover damages  is  established  as  soon  as  the 
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servant  has  shown  that  the  words  in  ques- 
tion were  published  by  the  defendant^  and 
that  they  were  untrue. 

For  a  general  collection  of  the  cases  re- 
lating to  publication,  see  Odgers,  Libel  & 
Slander,  4th  ed.  chap.  6;  Townshend,  Slan- 
der A  Libel,  chap.  6. 

It  maj^  be  mentioned  that  the  disclosure  of 
a  libel  on  a  domestic  servant  to  the  wife 
of  the  defendant  has  been  held  not  to  be 
evidence  of  publication.  Wennhak  v.  Mor- 
gan, L.  R.  20  Q.  B.  Div.  635. 

In  Scotland  no  publication  to  a  third  per- 
son is  necessary  to  render  a  defamatory 
statement  actionable.  Odgers,  Libel  t 
Slander,  4tli  ed.  p.  151,  note.  For  a  case  il- 
lustrating this  rule,  see  Cunningham  v. 
Petherbridge,  32  Scott,  L.  R.  I. 

Where  the  defendant's  voluntary  act  in 
parting  with  possession  of  a  dcfamatorr 
letter  was  so  done,  though  merely  by  acd- 
dent,  as  to  have  a  tendency  to  injure  the 
plaintiflfs  reputation,  he  cannot  rely,  as  an 
element  rebutting  malice,  on  the  absence  of 
intention.  Fox  v.  Broderick,  14  Ir.  C.  L 
Rep.  453.  There  the  defendant  pleaded  that 
the  letter  containing  the  libel  was  intended 
to  come  into  the  hands  of  the  plaintiff  him- 
self, but,  by  mistake,  was  directed  by  the 
defendant,  and  delivered  through  the 'post- 
office,  to  the  plaintiff's  employer,  instead  of 
to  the  plaintiff.  It  was  held*  on  demurrer, 
that  this  plea  was  bad.  as  the  letter  was  not 
a  privileged  communication,  and  the  legal 
inference  of  malice  would  have  arisen  even 
though  the  letter  had  been  addressed  and 
delivered  to  the  plaintiff.  The  case  of  King 
V.  Paine,  6  Mod.  163,  *n  which  the  delivery 
of  a  defamatory  papei,  by  the  writer,  to  an 
individual,  in  mistake  for  another  paper, 
was  held  not  to  be  a  publication,  was  dis 
tinguished  on  the  ground  that  the  uttering 
or  parting  with  the  possession  of  the  «le 
famatory  writing  was  not  voluntary  or  in 
tentional  on  the  part  of  the  writer. 

A  servant's  character  is  not  privilegt-d 
from  production  under  an  order  for  discm- 
ery.  Webb  v.  East,  L.  R.  5  Exch.  Div.  I'A 
(order  for  an  inspection  made). 

2.  Oral  statements. 

No  action  can  be  maintained  for  the  pub- 
lication of  an  oral  statement,  even  though 
it  is  defamatory  and  false,  unless  the  -icn- 
ant  either  (1)  proves  that  he  has  sutTcred 
special  damage  as  result  of  the  publication. 

\\'here  words  are  spoken  which  are  of  a 
defamatory  nature,  yet  such  that  the  law 
will  not  imply  dsisiage  from  them,  still  they 
are  actionable  if  they  are  shown  actually  to  • 
cause  (as  their  legal  and  natural  conse- 
quence) damage  of  a  character  which  the 
law  will  recognize.  Foulger  v.  Newcomb. 
L.  R,  2  Exch.  327. 

In  an  action  for  slanderous  words,  by  rea- 
son of  which  the  plaintiff  was  turned  out  of 
her  lodging  and  employment,  it  appeared 
that  the  defendant  complained  to  E..  the 
mistress  of  the. house,  who  was  his  tenant^ 
that  her  lodgers,  of  whom  the  plaintiff  wa* 
one,  behaved  improperly  at  the   windows: 
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and  he  added  that  no  moral  person  would 
like  to  have  such,  people  in  his  house.  It 
was  held  that  the  action  was  maintainable, 
the  special  damage  being  the  consequence 
of  the  words  used.  Knight  v.  Gibbs,  1  Ad. 
&  £1.  43. 

In  Kelly  v.  Partington,  5  Bam.  &  Ad.  645, 
the  second  count  of  the  declaration  stated 
that  the  defendant,  contriving  and  intend- 
ing to  injure  the  plaintiff  as  a  shop  woman 
and  servant,  maliciously  spoke  of  her,  as 
such,  the  following  words:  "She  [meaning 
the  plaintiff]  secreted  Is.  6d.  imder  the  till; 
stating,  these  are  not  tim«s  to  be  robbed." 
The  declaration  alleged  as  special  damage 
that  one  S.,  by  reason  of  the  words,  refused 
to  take  the  plaintiff  into  his  service.  After 
a  general  verdict  for  the  plaintiff,  it  was 
held  that  the  words  in  the  second  count,  if 
actionable  at  all,  were  so  only  by  reason  of 
the  special  damage.  **I  have  always  under- 
stood," said  Patteson,  J-.,  "that  the  special 
damage  must  be  the  natural  result  of  the 
thing  done.  .  .  .  There  is  no  innuendo 
stating  whose  money  it  was  that  she  se- 
creted; it  might  be  her  own.  Then  it  is  said 
tliat  the  words  are  actionable  because  a 
porson.  after  hearing  them,  chose,  in  his 
caprice,  to  reject  the  plaintiff  as  a  servant. 
But.  if  the  matter  was  not  in  its  nature 
defamatory,  the  rejection  of  the  plaintiff 
cannot  be  considered  the  natui^al  result  of 
the  speaking  of  the  words.  To  make  the 
speaking  of  the  words. wrongful,  they  must, 
in  their  nature,  be  defamatory." 

If  a  wife  is  living  apart  from  her  husband, 
as  a  servant  in  the  family  of  A.,  and  so 
maintaining  herself,  and  she  is  dismissed 
from  the  service  of  A.  in  consequence  of  a 
letter  written  by  B.  reflecting  on  her  char- 
acter, her  husband  may  maintain  an  action 
for  special  damage.  But  if  A.  dismisses  her 
colorably,  intending  to  take  her  back  again, 
the  action  will  not  lie.  Coward  v.  Welling- 
ton, 7  Car.  A  P.  531. 

In  an  action  for  slander,  the  servant,  to 
show  special  damage,  may  give  in  evidence 
the  contents  of  a  letter  written  by  the  per- 
son to  whom  the  slander  was  uttered,  to  his 
partner,  advising  him  to  discharge  the  serv- 
ant from  their  employ,  and  stating  the  sub- 
stance of  the  writer's  conversation  with  the 
defendant,  although  the  letter  did  not  cause 
the  discharge  of  the  servant,  but  only  an 
examination  of  his  trimks.  Fowles  v. 
Bowen,  30  N.  Y.  20. 

Or  (2)  brings  his  claim  within  one  of  the 
exceptions  to  the  rule  which  makes  his  re- 
covery dependent  on  proof  of  such  damage. 
Under  the  common  law^  those  exceptions 
are  three  in  number,  viz.:  (a)  Where  the 
words  charge  the  plaintiff  with  commission 
of  a  crime;  (b)  where  they  impute  to  him 
a  contagious  disease  tending  to  exclude  him 
from  society;  (c)  where  they  are  spoken  of 
him  in  the  way  of  his  office,  profession,  or 
trade. 

A  statement  charging  the  plaintiff,  a  sub- 
ordinate of  the  defendant,  with  having  sent 
through  the  postoffice  to  the  defendant's 
wife  a  printed  paper  advertising  and  recom- 
mending certain  articles  for  the  prevention 
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of  conception  and  for  the  procuring  of  abor 
tions,  was  held  to  be  slanderous  per  ««,  a> 
imputing  an  indictable  offense,  involving; 
moral  turpitude.  Halstead  v.  Nelson,  36 
Hun,  140. 

See  Odgers,  Libel  &  Slander,  4th  ed.  p. 
37;  Starkie,  Slander  &  Libel,  p.  98;  Pollock. 
Torts,  •206;  Cooley,  Torts,  *196. 

In  the  absence  of  a  statute,  words  imput- 
ing unehastity  to  a  woman  are  not  action- 
able in  themselves.  See  Odgers,  Libel  &. 
Slander,  p.  67;  Starkie,  Slander  &  Libel, 
105;  Townshend,  Slander  &  Libel,  §  172. 

In  England  it  is  now  provided  by  the 
slander  of  women  act  of  1891  that  "words 
spoken  and  published,  which  impute  un- 
ehastity to  any  woman  or  girl,  shall  not 
require  special  damage  to  render  them  ac- 
tionable." Statutes  of  a  similar  tenor  are 
in  force  in  Alabama,  Illinois,  Indiana,  Ken- 
tucky, Maryland,  Michigan,  Mississippi, 
New  York,  North  Carolina,  South  Carolma, 
and  probably  others  of  the  American  states. 

To  say  of  one's  former  clerk  that  he  "has 
robbed  me  of  all  the  profits,  which  amounted 
to  several  hundred  dollars," — charges  a 
fraudulent  conversion  of  the  property  of  an- 
other, within  a  statute  making  such  con- 
version a  crime,  and  is  actionable  per  se. 
Allen  V.  Bradv,  26  Ky.  L.  Rep.  1173,  83  S. 
W.  565. 

The  only  one  of  these  exceptions  which 
can  be  said  to  have  any  special  relevance  to 
a  discussion  of  the  remedial  rights  of  a  serv- 
ant, in  his  capacity'  as  a  servant,  is  the 
third.  The  rule  which  it  embodies  may  be 
atated  briefly  in  this  form:  "From  spoken 
words  which  impute  misconduct  in  an  of- 
fice, trade,  profession,  or  business,  the  law 
implies  actionable  damage."  Foulger  v. 
Xewcomb,  L.  R.  2  Exch.  327,  per  Channel), 
B.,  in  a  judgment  delivered  for  the  whole 
court. 

The  phraseology  adopted  by  the  New  York 
court  of  appeals  is  that  the  words  must 
impute  "some  matter  in  relation  to  the  serv- 
ant's particular  trade  or  vocation,  which,  if 
true,  would  render  him  unworthy  of  employ- 
ment."   Kinney  v.  Nash,  3  N.  Y.  177. 

The  reason  of  the  rule  is  that  the  law 
presumes  such  a  probability  of  pecuniary 
loss  from  such  imputation,  in  that  office,  or 
employment,  or  profession,  that  it  will  not 
require  special  damage  to  be  shown.  Alex- 
ander V.  Jenkins  [1892]  1  Q.  B.  797,  per  Lord 
Herschell. 

In  Wright  V.  Moorhouse,  Cro.  Eliz.  pt.  1, 
p.  358,  an  action  was  brought  for  these 
words:  "Before  the  plaintiff  came  to  the 
service  of  the  merchant  taylors,  he  dwelt  in 
Shrewsbury,  and  set  the  town  together  by 
the  ears;  and  so  long  as  he  was  there  they 
were  never  in  quiet;  but  afterwards  they 
lived  quietly;  and  he,  being  clerk  to  the 
merchant  taylors,  was  of  consent  and  coun- 
sel with  W.  Goodlaw  to  deliver  the  books 
of  the  corporation  which  he  had  in  his  keep- 
ing, to  the  intent  that  thereby  some  of  the 
lands  of  the  same  corporation  might  be 
found  concealed."  On  demurrer,  it  was  held 
that  these  words  were  prima  facie  action- 
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able,  as  they  touched  the  plaintiff  in  hiB 
office  and  credit. 

In  Seaman  v.  Bigg,  Cro.  Car.  480,  it  was 
held  that,  although  generally  an  action  will 
not  lie  for  calling  one  '^cozening  knave,"  yet, 
where  the  words  are  spoken  of  one  who  is 
a  servant  and  accomptant,  and  whose  credit 
and  maintenance  depend  upon  his  faithful 
dealing,  and  he  by  such  disgraceful  words 
is  deprived  of  his  livelihood  and  means  of 
maintenance,  there  is  good  reason  it  should 
bear  an  action,  that  he  may  have  recom- 
pense for  loss  of  his  credit  and  means. 

To  accuse  a  servant,  who  is  employed  in 
an  office  of  trust,  of  having  "cozened  his 
master,"  is  actionable;  for  it  shall  be  in- 
tended in  his  office.  Reignald's  Case,  Cro. 
Cut.  663. 

In  Langmuir  v.  Thompson,  II  Sc  Sess. 
(as.  1st  series,  671,  damages  were  awarded 
for  falsely  accusing  a  servant  of  theft. 

Words  spoken  of  the  plaintiff,  while  in 
the  employ  of  the  defendant's  firm  as  a 
clerk,  and  addressed  to  a  subsequent  em- 
ployer, to  the  effect  that  the  plaintiff  had 
become  such  a  notorious  liar  that  they  could 
place  little  or  no  confidence  in  him;  that 
they  were  so  strongly  impressed  with  his 
dishonesty  that  they  had  written  to  a  per- 
son named  to  employ  a  police  force  to  watch 
him,  etc., — ^must  be  understood  as  relating 
to  him  in  his  capacity  as  clerk;  and,  being 
sp«}ken  of  him  in  connection  with  his  busi- 
ness, they  are  actionable  per  ae.  Fowles  v. 
Bowen,  30  N.  Y.  20. 

Words  imputing  to  a  certificated  master 
mariner  drunkenness  while  in  command  of 
a  vessel  at  sea  are  actionable  without  spe- 
cial damage.  Irwin  v.  Brand  wood,  2  Hurlst. 
&  C.  960. 

It  is  actionable  to  say  of  a  servant  girl: 
"You  ai-e  not  aware,  Mrs.  C,  what  kind  of  a 
girl  you  have  in  your  service,  for  I  can  as- 
sure }ou,  she  is  often  out  with  our  married 
man."  Rumsey  v.  Webb,  II  L.  J.  C.  P.  N.  S. 
129. 

In  an  action  for  oral  slander  it  was  al- 
leged that  the  defendant  spoke  and  pub- 
lished of  the  plaintiff,  whose  employment 
was  that  of  a  female  domestic  servant,  the 
following  words,  in  relation  to  her  employ- 
ment: **I  was  so  incensed  with  that  girl 
for  coming  to  hire  with  me  after  having  had 
a  miscarriage  at  Mrs.  B.'s  house,  and  sent 
away  by  her  in  a  car;  and  she  afterwards 
to  give  the  girl  a  good  discharge  1"  No  spe- 
cial damage  was  alleged.  It  was  held  (on 
demurrer)  that  the  words  were  actionable 
per  8c,  as  relating  to  the  plaintiff's  employ- 
ment. Connors  v.  Justice,  13  Ir.  C.  L.  Rep. 
451.  "Can  anyone,"  said  Monahan,  Ch.  J., 
"doubt  that  chastity  is  an  essential  requi- 
site in  a  female  domestic  servant?  And 
can  anyone  doubt  that  the  master  or  mis- 
tress of  a  family  would  be  justified  in  dis- 
missing, without  the  usual  month's  notice, 
a  female  domestic  ser\'ant  for  unchaste  con- 
duct? In  the  present  case,  the  slander  is. 
that  the  plaintiff's  mistress  (Mrs.  Berry) 
dismissed  her  in  consequence  of  her  having 
disrovered  the  unchaste  conduct  of  the 
plaintiff.  Coupling  this  with  the  allegation 
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that  chastity  ia  a  necessary  qualification, 
can  there  be  any  doubt  entertained  that  the 
imputation  was  one  of  misconduct  render- 
ing her  unfit  for  her  situation?"  The  case 
was  therefore  held  not  to  be  within  the 
principle  laid  down  in  Lumby  v.  Allday,  1 
Cromp.  &  J.  301,  HI.,  b,  infra.  The  doctrine 
applied  by  the  Irish  court  finda  a  singularly 
apt  support  in  the  words  which,  more  thaa 
a  ceutury  before  the  case  was  decided,  aa 
eminent  novelist  had  put  in  the  mouth  of 
a  maid  servant:  'To  be  sure,  ma'am,  one's 
virtue  is  a  dear  thing,  especially  to  us  poor 
servants;  for  it  is  our  livelihood,  as  a  uody 
might  say."  Fielding,  Tom  Jones,  bk.  VIL 
chap.  7.  (Fielding  was  a  lawyer,  as  well  as 
a  novelist ;  but  it  may  be  presumed  that  he 
is  here  speaking  simply  as  a  sound  philoso- 
pher.') 

Where  the  charge  is  not  necessarily  con- 
nected with  the  plaintiff's  office  or  business, 
the  declaration  is  essentially  defective,  un- 
less it  shows  how  the  words  were  connected 
by  the  speaker  with  that  office  or  business^ 
James  v.  Brook,  9  Q.  B.  7,  where  a  judgment 
in  favor  of  a  superintendent  of  police  was 
arrested  after  verdict,  there  being  merely 
nn  allegation  of  the  speaking  of  the  words : 
"I"  (meaning  defendant)  "saw  a  letfer,  two 
or  three  days  since,  regarding  an  officer  of 
the  L.  police  force"  (meaning  plaintiff), 
"who"  (meaning  plaintiff)  "had  been  guilty 
of  conduct  unfit  lor  publication."  The  case 
was  declared  to  be  indistinguishable  from 
Ayre  v.  Craven,  2  Ad.  A  El.  2,  where  a 
physician  was  accused  of  adultery,  and,  al- 
though the  words  there  used  were  very 
likely  to  injure,  the  court  held  that  they 
were  not  actionable,  as  they  did  not  neces- 
sarily import  that  the  plaintiff  had  been 
piilty  of  adultery  in  the  course  of  exercis- 
ing his  profession. 

An  averment  in  an  answer  to  the  suit  of 
a  clerk  for  the  quantum  meruit  value  of  his 
services,  that  he  is  so  notoriously  unreliable 
and  unworthy  of  trust  that  he  cannot  ob- 
tain employment  where  he  is  known,  filed 
in  the  court  and  read  in  the  presence  of 
many  witnesses,  is  libelous  and  slanderous 
if  untrue.  Weil  v.  Israel,  42  La.  Ann.  055, 
8  So.  826. 

\Vhere  a  cook  got  into  a  squabble  with 
her  master  in  the  kitchen  of  a  hotel,  and 
they  both  lost  their  temper,  and,  in  order 
to  browbeat  her,  he  called  out  several  times 
in  the  hearing  of  several  of  the  guests: 
*'Vou  are  drunk,"— it  was  held  that  there 
was  no  such  defamatory  language  used  as 
would  support  an  action  for  damages,  the 
animus  injuriandi  being  absent  under  such 
circumstances.  MacDonald  v.  Rappredit,  21 
Sc.  Sess.  Cas.  4th  series,  389.  But  qwere, 
as  to  the  correctness  of  this  decision. 

The  animus,  it  is  submitted,  is  immate- 
rial. See  also  the  following  subdivisions, 
where  numerous  cases  are  cited  in  which  the 
slanderous  character  of  the  words  spoken 
was  taken  for  granted,  and  the  only  ques- 
tion discussed  was,  whether  the  occasion 
was  privileged. 

The  mere  imputation  of  want  of  abilitv 
to  discharge  the  duties  of  an  office  of  profit 
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is  sufficient  to  support  an  action.  It  is  not 
necessary  that  there  should  be  imputation 
of  inimoral  or  disgraceful  conduct.  Alex- 
ander ▼.  Jenkins  [1892]  1  Q.  B.  797,  per 
Lord  Herschell. 

Bui  iu  order  that  the  rule  may  be  ap- 
plicHbie,  "it  is  necessary  that  the  words 
{being  capable  of  having  reference  to  the 
business)  should  in  fact  be  spoken  of  him 
[the  servant]  in  respect  of  nis  business." 
It  must  also  appear  that  ''they  tend  to 
prejudice  him  in  that  business."  This  re- 
sult, as  well  as  the  question  whether  the 
words  are  capable  of  having  reference  to 
t}ie  business,  depends  upon  the  nature  of 
the  business.  Foulger  v.  Newcomb,  L.  R.  2 
Exch.  327. 

It  follows,  therefore,  that  no  legal  lia- 
bility is  incurred  by  the  speaker  of  defama- 
tory words,  unless  they  charge  the  servant 
with  the  want  of  some  general  requisite, 
as  honesty,  capacity,  fidelity,  etc^  or  else 
connect  the  imputation  with  the  office  which 
he  holds  or  the  trade  or  business  in  which 
he  is  engaged.  Lumby  v.  AUday,  1  Cromp. 
&  J.  301.  See  further,  as  to  this  case,  III., 
infra. 

That  is  to  say,  in  order  to  support  an  ac- 
tion, the  statement  complained  of  "must  be 
either  something  said  of  him  in  his  office  or 
business,  which  may  damage  him  in  that 
office  or  business,  or  it  must  relate  to  some 
quality  which  would  show  that  he  is  a  man 
who,  by  reason  of  his  want  of  ability  or 
honesty,  is  unfit  to  hold  the  office."  Al- 
exander V.  Jenkins  [1892]  1  Q.  B.  797,  per 
Lord  Herschell  (p.  801). 

No  recovery  can  be  had  where  the  impu- 
tation conveyed  does  not  imply  the  want  of 
any  of  those  qualities  which  a  servant  oc- 
cupying such  a  position  as  the  plaintiff 
ought  to  possess,  and  has  no  reference  to 
his  conduct  as  a  servant.  Lumby  v.  AUday, 
supra.  See  further  as  to  this  case,  III.,  infra. 

The  general  effect  of  most  of  the  decisions 
seems  to  be,  that  any  words  must  be  re- 
l^arded  as  actionable  per  ae  which  falsely 
impute  to  a  servant  such  conduct  or  quali- 
ties as  would,  if  the  words  were  true,  jus- 
tify his  master  in  discharging  him,  or  ren- 
der it  appreciably  more  difficult  for  him  to 
obtain  employment.  The  criterion  is  dis- 
tinctly recognized  in  Alexander  v.  Jenkins, 
suprOf  and  Connors  v.  Justice,  13  Ir.  0.  L. 
Rep.  451,  ftupra. 

But  in  a  few  cases,  the  facts  of  which 
might  seem  to  have  been  not  inappropriate 
for  the  application  of  this  doctrine,  the  right 
to  recover  has  been  denied.  The  principle 
relied  upon  was  that,  if  the  words  com- 
plained of,  although  they  are  false  and  ma- 
licious, are  not  in  themselves  slanderous, 
the  mere  fact  that  the  servant  may  prob- 
ably sufl'er  damage  in  consequence  of  their 
having  been  spoken  will  not  render  them 
actionable,  even  though  damage  has  actually 
resulted. 

In  one  case  the  court  proceeded  on  the  as- 
sumption that  the  want  of  chastity,  and 
frequenting  the  company  of  dissolute  women, 
do  not  constitute  any  objection  to  a  man 
for  the  position  of  clerk  to  a  gas  company. 
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Lumby  v.  Allday,  supra.  There  the  defend- 
ant said  to  the  plaintiff:  ''You  are  a  fel- 
low; a  disgrace  to  the  town;  unfit  to  hold 
your  situation,  for  your  conduct  with 
whores."  Plaintiff  alleged  that  the  words 
were  spoken  of  him  in  regard  to  his  busi- 
ness or  office  as  clerk.  The  court  held  the 
words  not  actionable. 

In  Connors  v.  Justice,  supra,  the  court 
criticized  the  decision  with. good  reason  as 
a  strong  one,  as  the  defendant  himself  had 
declared  that  the  plaintiff  was  unfit  for  his 
situation,  and,  as  a  matter  of  fact,  had  ac- 
tually been  discharged  in  consequence  of  the 
speaking  of  the  defamatory  words. 

In  Miller  v.  David,  L.  R.  9  a  P.  118,  the 
declaration  alleged  that  the  defendant 
falsely  and  maliciously  spoke  of  the  plain- 
tiff, a  working  stone  mason,  "He  was  the 
ringleader  of  the  nine-hour  system;"  and, 
"He  has  ruined  the  town  by  bringing  about 
the  nine-hour  system;"  and,  "He  has 
stopped  several  good  jobs  from  being  car- 
ried out,  by  being  the  ringleader  of  the  sys- 
tem at  L.," — ^whereby  the  plaintiff  was  pre- 
vented from  obtaining  employment  in  his 
trade  at  L.  It  was  held  that,  the  words  not 
being  in  themselves  defamatory,  nor  con- 
nected by  averment  or  by  implication  with 
the  plaintiff's  trade,  and  the  alleged  damage 
not  oeing  the  natural  or  reasonable  conse- 
quence of  the  speaking  of  them,  the  action 
could  not  be  sustained.  The  court  expressed 
its  approval  of  the  general  rule  laid  down 
by  Bayley,  B.,  in  Lumby  v.  Allday,  1  Cromp, 
&  J.  301. 

In  Cowles  v.  Pott^a,  34  L.  J.  Q.  B.  N.  S. 
247,  a  statement  that  a  person  then  occu- 
pying the  position  of  farm  bailiff  had  left 
the  parish  under  discreditable  circumstances, 
and  without  settling  with  his  creditors,  was 
declared  to  be  "plainly"  not  actionable  with- 
out special  damage,  although  he  lost  his 
situation  in  consequence  of  the  statements 
having  been  made. 

In  all  the  above-cited  cases  the  injury 
suffered  by  the  plaintiff  was  certainly  one 
which  might  well  be  expected  to  follow  from 
the  statements;  and  it  is  difficult  to  see  any 
satisfactory  ground  upon  which  it  can  be 
maintained  that  the  statements  were  not 
prejudicial  to  the  plaintiff  in  his  calling. 
But  the  cases  are  consistent  with  two  oth- 
ers, which,  although  they  do  not  relate  to 
servants  in  the  strict  sense  of  the  word,  are 
sufficiently  in  point  to  refer  to.  In  one  of 
these,  it  was  held  not  to  be  actionable,  with- 
out special  damage,  to  say  of  a  woman  who 
taught  young  women  to  dance:  "She  is  as 
much  a  man  as  I  am;  she  got  J.  S.  with 
child;  she  is  an  hermaphrodite."  Wethnr 
head  v.  Armitage,  2  Lev.  233.  In  the  other 
it  was  laid  down  that  words  imputing  adul- 
tery to  a  physician  were  not  actionable. 
Ayre  v.  Craven,  2  Ad.  &  El.  2. 

But  the  latter  case  was  referred  to  by  Al- 
derson,  B.,  in  Gallwey  v.  Marshall,  9  Exch. 
294,  in  terms  which  show  that  he  was  not  al- 
together satisfied  with  the  doctrine  applied. 

"The  rule  as  to  words  spoken  of  a  man 
in  his  office  or  trade  is  not  necessarily  con- 
fined to  offices  and  trades,  of  the  nature  and 


1104 


INDIANA  SUPREME  COURT. 


duties  of  which  the  court  can  taka  judicial 
notice.  The  only  limitation  ...  is, 
that  it  does  not  apply  to  illegal  callings." 
The  declaration  alleged  that  it  was  the  duty 
of  the  plaintiff,  as  a  gamekeeper,  not  to  kill 
foxes,  that  he  was  employed  on  the  terms 
of  his  not  doing  so,  and  that  a  person  kill- 
ing foxes  would  not  be  employed  as  game- 
keeper; that  the  defendant,  knowing  the 
premises,  falsely  and  maliciously  said  of  the 
plaintiff,  as  such  gamekeeper,  that  he  killed 
foxes.  Special  damage  was  alleged.  It  was 
held,  on  demurrer,  a  good  declaration,  even 
without  the  allegation  of  special  damage. 
Foulger  v.  Newcomb,  L.  R.  2  Exch.  327. 

9.  Suspension  of  servant  not  actionable  as 
being  injurious  to  his  character. 

A  servant  who  has  been  suspended,  to- 
gether with  other  employees,  while  certain 
alleged  irregularities  in  the  office  where  he  has 
been  working  are  being  investigated,  cannot 
maintain  action  against  his  employer,  if  it 
is  apparent  that  no  aspersion  has  been  cast 
upon  his  character,  except  such  as  may  be 
inferred  from  his  suspension.  Henry  v. 
Pittsburgh  &  L.  E.  R.  Co.  139  Pa.  289,  21 
Atl.  157  (employee  was  suspended  during 
an  investigation  into  certain  irregularities, 
and  was  afterwards  discharged). 

d.  Absolute  privilege  as  a  defense. 

In  Encfland  a  defamatory  statement  as  tb 
an  employee  of  the  government  is  absolutely 
privileged  when  it  is  made  in  a  communi- 
cation sent,  in  the  course  of  official  duty,  by 
one  officer  of  the  state  to  another.  Chatter- 
ton  V.  Secretary  of  State  f  1895]  2  Q.  B.  189 
(Htatenients  in  a  despatch  recommending 
the  removal  of  the  plamtiff  to  the  half -pay 
list  of  the  Army),  reviewing  the  earlier 
cases.  For  the  decisions  as  to  absolute  priv- 
ilege, see  Odgers,  Libel  &,  Slander,  4th  ed. 
chap.  9;  To^vnshend,  Slander  &  Libel,  4th 
<Hi.  SI  217  et  seq. 

This  immunity  is  also  accorded  to  state- 
ments made  by  a  military  man,  in  the 
course  of  military  inquiry  regarding  the  con- 
duct of  another  military  man,  even  though 
it  should  be  proved  that  the  defendant  acted 
mala  fide,  and  without  any  reasonable  or 
probable  cause.  Dawkins  v.  Rokeby,  L.  R. 
7  H.  L.  744. 

In  Dawkins  v.  Paulet,  L.  R.  6  Q.  B.  94, 
where  the  defamatory  matter  had  been  in- 
serted in  the  report  of  the  superior  officer 
to  the  adjutant  general,  the  plaintiff  was 
held  not  to  be  entitled  to  recover.  But 
Cockburn,  Ch.  J.,  delivered  a  very  weighty 
dissenting  judgment,  maintaining  that  it 
was  merely  a  case  of  qualified  privilege.  In 
an  earlier  case,  Dickson  v.  Combermere,  3 
Fost.  &  F.  627  (action  for  causing  the  re- 
moval of  a  colonel  of  militia  by  false 
charges),  the  learned  chief  justice  had  left 
to  the  jury  the  question  of  malice;  and  in 
Dickson  v.  Wilton,  1  Fost.  &  F.  419  (action 
for  libel  arisinp  out  of  same  facts),  Lord 
Campbell  had  left  it  to  the  jury  to  say 
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whether  the  words  had  been  uttered  from  a 
sense  of  duty. 

Mr.  Odgers  (Libel  A  Slander,  p.  220)  sug- 
gests that  the  actual  effect  of  these  two 
cases  is,  that  private  letters  written  by  the 
commanding  officer  of  a  regiment  to  his  im- 
mediate superior  on  military  matters,  as  dis- 
tinct from  his  official  reports,  are  not  abso- 
lutely privileged;  and  that^  if  they  cannot 
be  distmguished  from  the  Dawkins  Case  on 
this  ground,  they  must  be  regarded  as  over- 
ruled by  it. 

The  supreme  court  of  Maryland  has  de- 
clined to  follow  the  Dawkins  Case,  in  one 
which  involved  similar  facts.  M.  a  j»t>- 
fessor  at  the  United  States  Naval  Academy, 
placed  his  resignation  in  the  hands  of  W.. 
then  superintendent  of  the  academy,  to  be 
forwarded  to  the  Secretary  of  the  Navy  for 
his  decision.  W.  was  required  by  law  to 
indorse  his  opinion  thereon.  The  resigna- 
tion was  forwarded  by  W.  with  his  indorse- 
ment thereon  of  reasons  why  it  should  be 
accepted.  It  was  held  that  the  indprsement 
was  merely  privileged  to  the  extent  thai 
the  occasion  of  making  it  rebutted  the  pre- 
sumption of  malice.  Maurice  v.  Worden,  54 
Md.  233,  39  Am.  Rep.  384. 

It  may  be  that  the  doctrine  of  absolute 
privilege  is  also  a  protection  to  a  govern- 
ment official  in  the  civil  service,  who  in  the 
course  of  an  investigation  into  the  alleged 
misconduct  of  a  subordinate  employee,  com- 
municates the  fact  of  that  misconduct  to 
the  immediate  superior  of  the  supposed  de- 
linquent. 

In  Watcrbury  v.  Dewe,  3  Pugsley  (N.  Bj 
670,  the  defendant,  a  postoffice  inspector,  had 
been  sent  to  examine  into  certain  alleged 
thefts  of  registered  letters  in  the  city  of 
A.,  and,  after  suspending  the  plaintiff,  a 
clerk,  had  imparted  the  circumstances  to 
the  postmaster.  It  was  held  by  judges  that, 
if  his  plea  had  sufficiently  disclosed  his  au- 
thority to  make  the  investigation,  his  words 
would  have  been  absolutelv  privileged,  un 
der  the  doctrine  applied  in  the  case  last 
cited.  But  when  the  case  finally  reached 
the  supreme  court  of  Canada,  the  action  was 
held  not  to  be  maintainable  on  the  ground 
that  the  doctrine  as  to  qualified  privilege 
protected  the  defendant.  See  IE.  h,  infra. 
(The  court  expressed  no  opinion  as  to  tlie 
higher  degrees  of  immunity.) 

But  statements  made  to  their  saperiors 
regarding  public,  or  quasi  public,  servants 
are  the  subject  of  a  merely  qualified  privi- 
lege. Proctor  V.  Webster,  L.  R.  16  Q.  B. 
Div.  112  (sanitary  inspector  accused  of  tak- 
ing bribes);  Blake  v.  Pilford,  1  Moody  k 
R.  198  (defendant  complained  to  the  secre- 
tary of  the  postoffice  that  a  guard  on  a  mail 
coach  had  been  guilty  of  misbehavior  to  the 
defendant's  wife) ;  Vallery  v.  State,  42  Nd>. 
123,  60  N.  W.  347  (charges  against  a  teacher 
in  a  state  school). 

Words  charging  a  servant  with  theft  are 
not  actionable,  where  they  are  spoken  by 
his  master  merely  for  the  purpose  of  sus- 
taining in  a  court  of  justice  a  defense  to 
the  servant's  claim  for  wages.  But  it  is 
otherwise  where  they  are  spoken  in  a  ea- 
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lumniatorv  manner^  while  the  master  is 
^waiting  about  the  court  room,  and  not  for 
"the  purpose  of  defense.  Trotman  ▼.  Dunn, 
<  Campb.  211. 

For  general  discussion  of  the  defense 
•of  absolute  privilege,  see  Odgers,  Libel  & 
•Slander,  4th  ed.  chap.  9;  Townshend,  Slander 
-&  Libel,  4th  ed.  §§  217  et  seq. 

e.  Qualified  privilege. 

Although  the  statement  complained  of 
^nay  be  defamatory  in  the  sense  explained 
in  II.,  c,  supra,  the  servant's  action  will  fail 
if  the  statement  is  what  is  commonly  de- 
-scribed  as  a  "privileged  communication." 
TThe  proper  meaning  of  the  phrase  is  merely 
this,  that  ''the  occasion  on  which  the  com- 
munication was  made  rebuts  the  inference 
prima  facie  arising  from  a  statement  preju- 
•<iicial  to  the  character  of  the  plaintiff,  and 
puts  it  upon  him  to  prove  that  there  was 
malice  in  fact, — ^that  the  defendant  was  ac- 
tuated by  motives  of  personal  spite  or  ill- 
will,  independent  of  the  occasion  on  which 
tne  communication  was  made."  Parke,  B., 
in  Wright  v.  Woodgate,  2  Cromp.  M.  &  R. 
673,  Tyrw.  &  G.  12. 

This  definition  was  approved  in  Taylor  v. 
Hawkins,  16  Q.  B.  308;  Jackson  v.  Hopper- 
ton,  16  C.  B.  N.  S.  829;  Jenoure  v.  Delmege 
(1891]  A.  C.  73. 

For  a  similar  definition,  see  Toogood  v. 
:Spyring,  1  Cromp.  M.  &  R.  193;  Somerville 
V.  Hawkins,  10  C.  B.  683;  Gassett  ▼.  Gilr 
Ijert,  6  Gray,  94. 

In  Gilpin  v.  Fowler,  9  Exch.  615,  Erie,  J., 
remarked  that  a  more  correct  expression 
than  "privileged  communication"  would  be 
^'a  communication  made  on  an  occasion 
which  rebutted  the  presumption  of  malice." 

"A  privileged  communication  is  one  made 
on  a  privileged  occa'sion,  and  fairly  war- 
ranted by  it,  and  not  proved  to  have  been 
made  maliciously.  A  privileged  occasion  is 
•one  which  is  held  in  point  of  law  to  rebut 
the  le?Til  implication  of  malice  which  would 
•otherwise  be  made  from  the  utterance  of 
untrue  defamatory  language."  Per  Lindley, 
L,  J.,  in  Stuart  v.  Bell  [1891]  2  Q.  B.  341. 

A  communication  is  deemed  to  be  ol  this 
nature  "where  a  person  is  so  situated  that 
it  becomes  right  m  the  interests  of  society 
that  he  should  tell  to  a  third  person  certain 
facts."  Blackburn,  J.,  in  Davics  v.  Snead, 
L.  R.  5  Q.  B.  608,  Statement  Adopted 
by  Jessel,  M.  R.,  and  Brett,  L.  J.,  in  Waller 
^.  Loch,  L.  R.  7  Q.  B.  Div.  619. 

The  cases  constituting  an  exception  to 
the  general  rule  that  the  publication  of  all 
defamatory  matter  which  is  false  in  fact  is 
malicious  are  those  in  which  "the  cause  or 
occasion  of  the  publication  is  such  as  to 
render  it  proper  and  necessary  for  common 
•convenience  and  the  general  welfare  of  so- 
ciety that  the  party  making  it  should  be 
protected  from  liability.  ...  A  party 
<!annot  be  held  responsible  for  a  statement 
or  publication  tending  to  disparage  private 
character,  if  it  is  called  for  by  the  ordinary 
€xigencies  of  social  duty,  or  is  necessary  and 
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proper  to  enable  him  to  protect  his  own  in- 
terest or  that  of  another,  provided  it  is  made 
in  good  faith,  and  without  a  wilful  design 
to  defame."    Gassett  v.  Gilbert,  supra. 

In  the  case  of  master  and  servant,  the 
convenience  of  mankind  requires  that  what 
is  said  in  fair  communication  between  man 
and  man,  upon  the  subject  of  character, 
should  be  privileged^  if  made  bona  fide  and 
without  malice*  Lord  EUenborough,  ar- 
guendo, in  Hodgson  v.  Scarlett,  1  Barn.  & 
Aid.  232. 

The  law  does  not  allow  a  privilege  merely 
for  the  benefit  of  the  giver  of  the  character. 
"It  is  of  importance  to  the  public  that  char- 
acters should  be  readily  given.  The  servant 
who  applies  for  the  character,  and  the  per- 
son who  is  to  take  him,  are  equally  bene- 
fited. Indeed,  there  is  no  class  to  whom  it 
is  of  so  much  importance  that  characters 
should  be  freely  ^ven  as  honest  servants. 
It  is  for  that  obiect  that  the  communica- 
tions are  protected."  Gardner  v.  Slade,  13 
Q.  B.  796,  per  Wightman,  J. 

The  situation  thus  predicated  exists, 
wherever  "a  communication  made  bona  fide 
upon  any  subject-matter  in  which  the  party 
communicating  has  an  interest,  or  in  refer- 
ence to  which  he  has  a  duty,  is  privileged  if 
made  to  a  person  having  a  corresponding  in- 
terest or  duty."  Harrison  v.  Bush,  6  El.  & 
Bl.  344,  per  Lord  Campbell,  Ch.  J. 

Qualified  privilege  extends  to  all  commu- 
nications made  bona  fide  upon  any  subject- 
matter  in  which  the  party  has  an  interest 
and  a  duty  to  the  person  having  a  corre- 
sponding interest  or  duty.  And  the  privi- 
lege embraces  cases  where  the  duty  is  only 
of  a  moral  or  social  character.  Bacon  v. 
Michigan  C.  R.  Co.  66  Mich.  166,  33  N.  W. 
181. 

Similar  phraseology  is  used  in  Hebner  v. 
Great  Northern  R.  Co.  78  Minn.  289,  79  Am. 
St.  Rep.  387,  80  N.  W.  1128. 

In  order  that  the  occasion  upon  which  a 
defamatory  statement  is  made  may  be  priv- 
ileged, it  is  necessary  that  the  person  to 
whom  such  statement  is  made,  as  well  as  the 
person  making  it,  should  actually  have  an 
interest  or  duty  in  respect  of  the  subject- 
matter  of  such  statement.  It  is  not  suffi- 
cient that  the  maker  of  the  statement  hon- 
estly and  reasonably  believes  that  the  per- 
son to  whom  it  is  made  has  such  an  inter- 
est or  duty.  Hebditch  v.  Macllwaine  [18941 
2  Q.  B.  54.  ^ 

In  Cowles  v.  Potts,  34  L.  J.  Q.  B.  N.  S.  247, 
Blackburn,  J.,  observed  that  the  tendency 
in  the  more  recent  decisions  had  been  to  ex- 
tend the  limits  of  the  moral  duty  or  rea- 
sonable exigency  which  authorizes  the  pub-, 
lication  of  the  defamatory  matter. 

An  analysis  of  this  statement  shows  that 
there  are  two  relative  situations  in  which 
a  communication  may  be  the  subject  of  a 
qualified  privilege,  viz.: 

(1)  WTie-re  it  is  made  by  the  defendant  in 
the  exercise  of  a  duty  to  a  person  having  an 
interest  in  the  matter  communicated.  Pull- 
man V.  Hill  [1891]  1  Q.  B.  524,  per  Lopes, 
L.  J. 


70 


IlOd 


INDIANA  SUPREME  CX)URT. 


Feb.^ 


See  also  Somtrville  t.  Hawkins,  10  C.  B. 
583. 

(2)  Where  the  defendant  haa  an  interest 
in  the  subject-matter  of  the  communication, 
and  the  person  to  whom  the  communication 
is  made  has  a  corresponding  interest.  Hunt 
V.  Great  Northern  R.  Co.  [1891]  2  Q.  B.  189, 
per  Lopes,  L.  J.,  adopting  the  language  of 
Air.  Odgers  in  his  treatise  on  Libel  &  Slan- 
der, 2d  ed.  p.  238. 

A  similar  form  of  statement  wa«  used  by 
the  same  judge  in  Pullman  v.  Hill,  supra. 

In  most  instances  the  qualified  privilege 
accorded  to  a  master  in  respect  to  commu- 
nications affecting  the  character  of  his  serv- 
ant may  be  considered  as  falling  more  nat- 
urally under  the  first  than  under  the  second 
of  these  heads. 

This  aspect  of  the  matter  is  illustrated 
by  such  statements  as  these:  "It  is  not  the 
legal  duty  of  the  master  to  give  a  character 
to  the  servant,  but  it  is  his  moral  duty  to 
do  so;  and  the  person  who  receives  the  char- 
acter has  an  interest  in  having  it.  There- 
fore, the  occasion  is  privileged  because  the 
one  person  has  a  duty  and  the  other  has  an 
interest."  Pullman  v.  Hill,  «tipra,  per  Lord 
Esher,  M.  R. 

Communications  of  this  sort  are  privi- 
leged on  the  ground  of  duty  towards  the 
servant,  or  of  interest  on  the  part  of  the 
master.  Jervis,  Ch.  J.,  in  Manby  v.  Witt, 
18  C.  B.  544. 

But  in  some  states  of  the  evidence  the 
conception  of  a  mutuality  of  interest  will 
more  readily  suggest  itself  as  the  rationale, 
—the  exemption  from  liability;  and,  as  a 
matter 'of  fact  all  the  cases  which  have  been 
cited  as  authorities  for  both  points  of  view 
relate  to  the  characters  of  servants. 

It  is  the  province  of  the  judge  to  deter- 
mine whether  the  occasion  on  which  the  com- 
munication was  made  was  privileged.  Stu- 
art V.  Bell  [18911  2  Q.  B.  341;  Pullman  v. 
Hill  [1891]  1  Q.  B.  624;  Clark  v.  Molyneux, 
L.  R.  3  Q.  B.  Div.  237;  Hebditch  v.  Macll- 
waine  [1894]  2  Q.  B.  54;  Dewe  v.  Water- 
bury,  6  Can.  S.  C.  143;  Tench  v.  Great  West- 
ern R.  Co.  33  U.  C.  Q.  B.  8;  Gassett  v.  Gil- 
l>ert,  6  Gray,  94;  Dale  v.  Harris,  109  Mass. 
193;  Fresh  v.  Cutter,  73  Md.  87,  10  L.R.A. 
67,  25  Am.  St.  Rep.  576,  20  Atl.  774. 

It  is  also  his  province  to  determine 
whether  there  was  excess  in  the  exercise  of 
the  privilege.  Tench  v.  Great  Western  R. 
Co.  supra. 

f.  Privilege  in  eases  where  the  statement 
was  made  in  compliance  with  a  statutory 
duty. 

A  statement  regarding  a  servant,  made  to 
the  proper  authority  in  compliance  with  a 
specific  statutory  duty,  is  prima  facie  privi- 
leged. No  Enfflish  or  American  authorities 
rlirectly  affirming  this  doctrine  have  been 
found.  But  its  correctness  is  sufficiently 
manifest.  It  was  so  decided  in  Hill  v. 
Thompson,  19  Sc.  Sess.  Cas.  4th  series,  377 
(entry  in  ship's  log.  made  by  captain,  as  re- 
<{uired  by  the  merchant  shipping  act  of  1854, 
4L.R.A.(N.S.) 


stated  that  an  officer  "wilfully  and  inten- 
tionally disobeyed'*  a  certain  order). 

g.  Privilege  in  caaes  where  the  statement 
was  made  in  response  to  inquiries  by  third 
persons. 

The  reports  furnish  numerous  illustrations, 
of  the  doctrine  that  a  statement  affecting 
a  servant's  character  is  prima  facie  privi- 
leged if  made  in  response  to  an  inquiry  fron^ 
some  person  who  has  a  legitimate  interest 
in  obtaining  information  on  the  subject.  The- 
decisions  embodying  this  doctrine  may  be- 
conveniently  referred  to  the  following  cate- 
gories: 

(1)  Inquiry  addressed  to  a  former  master 
of  the  servant  by  a  person  who  contem- 
plates hiring  htm,  or  has  already  hired  him. 
4  Burr.  2424,  per  I»rd  Mansfield,  ar- 
guendo; Lowry  v.  Aikenhead,  an  unre- 
ported case  cited  by  Chambre,  J.,  in  Rogers, 
v.  Clifton,  3  Bos.  A  P.  587;  Kdmonson  v. 
Stevenson,  an  unreported  case  cited  in  Bui- 
ler,  N.  P.  p.  8  (impertinence  -charged  and 
immorality  suggested) ;  Dale  v.  Harris,  109* 
Mass.  193  (theft  charged) ;  Weatherston  v. 
Hawkins,  1  T.  R.  110;  Child  v.  Affleck.  » 
Bam.  &  C.  403  (charge  of  sexual  immoral- 
ity);  Sims  V.  Kinder,  1  Car.  A  P.  2:9» 
(charge  of  theft) ;  Blackburn  v.  Blackburn^ 
4  Bing.  395,  1  Moore  &  P.  33. 

(2)  Those  in  which  the  communication 
was  made  at  the  request  of  the  8ervant'» 
master,  by  a  third  person  who  did  not  con- 
iem plate  hiring  him.  Cockayne  v.  Hodgkis- 
son,  5  Car.  A  P.  543,  per  Parke,  B.  (letter 
written  to  B  by  A,  his  tenant,  stating  that 
A's  gamekeeper  had  sold  game) ;  Kme  v.. 
Sewell,  3  Mees.  &  W.  297  (surveyor  em- 
ployed to  measure  a  contractor's  work  vol- 
untarily told  contractor's  employer  that  one- 
of  the  contractor's  servants  ba4  stolen  some 
of  the  materials,  and  reported  the  charge  in 
answer  to  an  inquiry  by  the  contractor). 

(3)  Re<fuest  made  for- a-^Mnracter  by  the 
servant  himself,  when  he  is  leaving  the  em- 
ployment. Hebner  v.  Great  Northern  R  Co. 
78  Minn.  289,  79  Am.  St.  Rep.  387,  80  N.W. 
1128  (''service  card"  handed  to  dismissed 
railway  servant  in  presence  of  clerks  in  su- 
perintendent's office). 

(4)  Inquiry  made  by  a  relative,  or  a 
friend,  of  the  servant,  or  by  any  other  third 
person,  whose  position  with  relation  to  ih^ 
servant  gives  him  an  interest  in  obtaining 
correct  information  about  the  servant'^ 
character.  Taylor  v.  Hawkins,  16  Q.  B. 
308,  15  Jur.  746,  20  L.  J.  Q.  B.  N.  S.  3i:t 
(brother  of  servant  told  that  he  had  been 
robbing  his  master). 

See  also  Watson  v.  Burnet,  24  Dunlop.  B. 
A  M.  494,  where  the  statement  was  made  tc^ 
the  father  and  mother  of  the  servant. 

An  action  was  held  not  to  be  maintaina- 
ble where  the  defendant,  upon  being  prcsse<f 
by  a  friend  of  the  plaintiff  to  give  his  rea- 
sons for  refusing  to  sign  a  protest  against 
removing  the  plaintiff  from  his  position  a:^ 
trustee  of  a  local  charity,  said  that  he  wouW 
not  keep  a  big  rogue  like  the  plaintiff  ii> 
the  trust;  and,  being  further  pressed,  ex» 
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i»lained  reasons  for  this  opinion*  vie.:  That 
xhe  plaintiff  had  left  the  parish  under  dis- 
creditable circumstances,  and  without  set- 
tlinff  with  his  creditors,  including  the  de- 
fen&nt.  Oowles  v.  Potts,  34  L.  J.  Q.  B. 
N.  8.  247. 

Where  the  chairman  of  a  society,  at  a 
meeting  of  its  members,  was  asked  ques- 
tions as  to  the  conduct  of  the  manager  of  a 
local  branch,  and  stated  in  reply  what  he 
had  himself  observed,  the  statement  was 
held  to  be  privileged.  Stott  v.  Evans,  3 
Times  L.  R.  693. 

It  has  been  held  that,  where  a  letter  is 
written  ostensibly  to  inquire  into  a  serv- 
ant's character,  but  in  reality  to  entrap  the 
master  into  a  libelous  answer,  no  action 
lies. 

In  Weatherston  v.  Hawkins,  1  T.  R.  110, 
A.,  the  plaintiff's  brother-in-law,  repeatedly 
called.. on  1  the  employer  to  inquire  why  he 
had  dismissed  the  plaintiff,  and  at  last  the 
defendant  wrote  to  A.  stating  his  reaaons 
specifically.  The  plaintiff  issued  a  writ 
tne  same  day  the  letter  was  written. 
It  was  held  by  Mansfield,  Ch.  J.,  and  Buller, 
J.,  that  no  action  lay  on  the  letter,  as  the 
defendant  was  evidently  entrapped  into 
writing  it. 

See  also  Ring  ▼.  Waring,  5  Esp.  13,  which 
is  to  the  same  effect. 

h.  Privilege  in  cases  where  the  'statement 
was  made  voluntarily. 

There  is  some  authority  for  the  view  that, 
where  a  master  volimtarily  and  without  be- 
ing applied  to,  makes  a  statement  prejudi- 
cial to  the  character  of  a  servant,  it  will  be 
incumbent  on  him  to  plead  and  prove  the 
truth  of  the  words.  Buller,  Nisi  Prius,  p. 
8,  note  b,  referring  to  Lowry  v.  Aikenhead, 
an  unreported  case  in  which  Lord  Mansfield 
said  it  was  so  settled,  and  tha.t  he  had  fre- 
quently ruled  it  so  at  nisi  prius. 

This  case  was  cited  as  good  law  by 
Chambre,  J.,  in  Rogers  v.  Clifton,  3  Bos.  & 
P.  587.  But  the  other  judges  distinctly  rec- 
ognize the  doctrine  which,  as  in  the  cases 
cited  in  the  following  note,  is  sustained  by 
the  weight  of  authority.  The  actual  point 
upon  which  the  action  turned  was  the  ex- 
istence of  malice.    See  III.,  c,  infra. 

In  Eraser  on  Master  &  Servant,  p.  130,  the 
rule  of  Scotch  law  is  stated  to  be,  that  a 
master  is  not,  in  general,  entitled,  though 
what  he  says  be  true,  to  publish  his  servant's 
infamy  voluntarily  and  without  a  request 
from  an  interested  party.  The  decision 
cited  is  Christian  v.  Kennedy,  1  Murray, 
427. 

Such  a  theory  implies  that  all  voluntary 
statements  are  to  be  excluded  from  the 
class  of  those  which  are  the  subject  of  a  prima 
facie  privilege,  and  that  the  authors  of  such 
statements,  not  being  entitled  to  rely  on 
the  presumption  which  is  predicated  in  cases 
of  privilege,  occupy  a  less  favorable  position, 
in  an  evidential  point  of  view,  than  those 
who  make  statements  in  response  to  in- 
quiries. But,  having  regard  to  the  general 
current  of  authority,  it  seems  clear  that  the 
,4L.R.A.(N.S.) 


rule  in  this  connection  cannot  be  formulated 
more  strongly  against  the  master  than 
this, — that,  "if  the  master  wantonly  and 
capriciously  volunteers  to  make  a  statement 
injurious  to  the  servant,  or  makes  such  a 
statement  out  of  malice,  the  statement  is 
not  privileged."  This  is  the  language  used 
by  Wightman,  J.,  in  defining  the  circum- 
stances under  which  voluntary  statements 
are  actionable."  See  Gardner  y.  Slade,  13 
Q.  B.  796. 

The  decisions  cited  in  thie  and  the  follow- 
ing subdivisions  show  that  the  doctrine  upon 
which  the  courts  have  customarily  proceeded 
is  that  the  quality  of  a  communication, 
as  being  prima  fade  privileged  or  not,  de- 
pends simply  upon  the  consideration  whether 
it  was  made  for  the  purpose  of  discharging 
a  duty  or  protecting  an  interest,  in  the  sense 
explained  m  II.,  d,  aupra,  and  not  upon  the 
consideration  whether  it  was  made  volunta- 
rily or  in  answer  to  an  inquiry. 

In  Pattison  v.  Jones,  8  Barn.  As  0.  578, 
Bay  ley,  J.,  remarked:  'J.  do  not  mean  to 
say  that,  in  order  to  make  libelous  matter 
written  by  a  master  privileged,  it  is  essential 
that  the  party  who  makes  the  communica- 
tion should  be  put  into  action  in  consequence 
of  a  third  party's  putting  questions  to  him. 
I  am  of  opinion  he  may  (when  he  thinks 
that  another  is  about  to  take  into  his  serv- 
ice one  whom  he  knows  ought  not  to  be 
taken)  set  himself  in  motion,  and  do  some 
act  to  induce  that  other  to  seek  informa- 
tion from  and  put  questions  to  him." 

This^  doctrine  is  exemplified  by  numerous 
cases  in  which  the  actual  employer  of  the 
plaintiff,  or  his  agent,  or  some  person  having 
a  direct  financial  or  official  interest  in  fit- 
ness of  the  plaintiff  to  discharge  the  duties 
of  his  position,  was  the  defendant.  The 
cases  may  be  conveniently  classified  under 
the  following  heads,  indicative  of  the  rela- 
tion between  the  defendant  and  the  recipient 
of  the  information: 

1.  Statements  made  by  the  plaintiff's  former 
master  to  a  person  who  contemplates 
hiring,  or  hns  already  hired,  the  plaintifT. 

In  Rogers  v.  Clifton,  3  Bos.  &,  P.  587,  it 
was  laid  down  by  Lord  Alvanley,  Ch.  J., 
and  Rooke,  J.,  thi^t  a  former  master  of  a 
servant,  whether  asked  to  do  so  or  not,  is 
always  warranted  in  communicating  to  a 
person  who  is  about  to  hire  the  servant 
anything  of  a  criminal  nature  which  ha-* 
come  to  his  knowledge  since  the  servant  left 
his  employment. 

Statements  made  by  a  friend  to  the  virnr 
of  a  parish  with  respect  to  the  character  of 
a  curate  who  had  been  adverti.sed  as  about 
to  preach  one  of  a  course  of  sermons  in  the 
latter  parish  were  held  to  be  prima  facie 
privileged.  Clarke  v.  Molyneux,  L.  R.  3 
Q.  B.  Div.  237. 

The  general  rule  formulated  by  the  su- 
preme court  of  Maryland  is  that  a 
communication  made  by  a  man  to  his 
neighbor,  who  is  about  to  employ  a 
servant  formerly  in  the  employ  of  the 
speaker,    to    the    effect    that    the    servant 
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stolfi  from  the  speaker,  is  privileged  if  made 
in  eood  faith,  without  malice,  in  the  honest 
belief  of  its  truth,  and  under  the  conviction 
that  the  speaker  is  in  duty  bound  to  make 
it  to  his  neighbor,  although  it  is  made  vol- 
untarily and  not  in  response  to  any  inquiry. 
Fresh  v.  Cutter,  73  Md.  87,  10  LJI.A.  67, 
26  Am.  St.  Rep.  675,  20  Atl.  774. 

The  reasons  for  extending  protection  to 
such  statements  are  eapecially  strong,  where 
a  servant  obtains  a  place  upon  the  strength 
of  a  character  given  by  his  master  in  re- 
sponse to  an  inquiry,  and  the  master  after- 
wards discovers  facts  which  induce  him  to 
believe  that  the  character  is  undeserved. 
Under  such  circumstances  the  former  master 
is  morally  bound  to  inform  the  new  master 
of  those  facts,  and  the  privilege  "lasts  as 
long  as  anything  is  discovered,  before  un- 
known to  the  master."  See  Gardner  v. 
Shide,  13  Q.  B.  796,  13  Jur.  826,  18  L.  J. 
Q.  B.  N.  S.  334  (former  master  intimated 
in  a  letter  that  servant  had  been  dishonest, 
and  thus  induced  further  inquiry) ;  Fowles 
V.  Bowen,  30  N.  Y.  20  (mercantile  firm  had 
given  a  general  recommendation  to  a  clerk). 

2.  Statements  made  by  the  plaintiff's  master 

to   other  employees. 

'  See  Somorville  v.  Hawkins,  10  C.  B.  683 
(servant  charged  with  theft  in  presence  of 
two  coservants) ;  Manby  v.  Witt,  18  C.  B. 
644,  2  Jur.  N.  S.  1004,  25  L.  J.  C  P.  N.  S. 
294  (master  told  each  of  two  servants  that 
the  other  had  been  robbing  him) ;  Innes  v. 
Adamaon,  17  Sc  Sess.  CTas.  4th  series,  11 
<  servant  charged  with  neglect  of  duty,  two 
other  coservants  being  present) ;  Newell  v. 
.  Bennett,  3  Sc.  L.  T.  414  (immorality  charged 
against  three  servants  in  presence  of 
others). 

Some  of  the  decisions  under  this  head  il- 
lustrate the  incidents  and  consequences  of 
one  variety  of  "blacklisting."  See  III.,  a, 
infra, 

3.  Statements  made  by  the  plaintiff's  master 
to  a  person  on  whose  recommendation  the 
plaintiff  had  been  hired. 

See  Child  v.  Affleck,  j9  Bam.  A,  C.  403 
(female  servant  alleged  to  have  been  guilty 
of  sexual  immorality  after  leaving  the  de- 
fendant's employment) ;  Dixon  v.  Parsons, 
1  Fost.  &  F.  24  (letter  to  the  effect  that  the 
servant's  conduct  had  not  justified  the  char- 
acter given  of  him,  that  he  had  left  a  bal- 
ance unaccounted  for,  and  that  he  ought 
not  to  be  recommended  for  morality  or 
honesty) ;  Farquhar  v.  Neish,  17  Sc.  Sess. 
Cas.  4th  series,  716  (mistress,  immediate! v 
lifter  dismissing  a  domestic  servant  for  al- 
leged drunkenness,  wrote  to  the  registry  of- 
fice through  which  she  had  been  engaged, 
stating  the  reason  for  the  dismissal,  and  de- 
clining to  give  anyone  her  character  without 
mentioning  her  failing) ;  Tremaine  v.  Parker, 
12  Lb  T.  312  (captain  of  ship  alleged  to  be 
a  hard  drinker), 
^L.R.A.(N.S.) 


4.  Statements  made  by  the  plaintiff's 
ter  to  a  relative  of  the  plaintiff. 


See  James  v.  Jolly,  an  unreported  case, 
cited  in  Odgers,  Libel  ft  Slander,  4th  ed.  p. 
266  (parents  of  servant  told  that  he  was  a 
thief) ;  Aberdein  v.  Macleay,  9  Times  L. 
R.  639  (aunt  of  servant  informed  of  varioua 
faults);  Gorst  v.  Barr,  13  Ont.  Kep.  644 
(father  of  servant  told  that  he  was  a  thief) ; 
Livingston  v.  Bradford,  115  Mich.  140,  73 
N.  W.  136  (similar  facts) ;  Wells  v.  Lindop. 
16  Ont.  App.  Rep.  696,  Affirming  14  Ont.  Rep. 
276  (wife  of  servant  told  tlutt  he  was  a 
thief).     (See  also  13  Ont.  Rep.  434.) 

6.  Statements  made  by  the  plaintiff's  mas- 
ter to  a  person  employed  by  him  to  in- 
vestigate the  plaintiff's  conduct. 

Inatructions  ^ven  to  the  employer's 
counsel  to  investigate  certain  questioned  en- 
tries in  the  employer's  books  and  make  pro- 
test to  the  bookkeeper  against  them  cannot 
serve  as  the  foundation  of  a  charge  of 
defamation  against  the  employer.  Levy  v. 
McCan,  44  La.  Ann.  628,  10  So.  794. 

When  a  charge  of  theft  is  being  laid 
against  a  servant,  the  statements  made  to  a 
police  officer  are  privileged.  Dale  v.  Harris, 
100  Mass.  193. 

6.  Statements  made  by  the  plaintiff's  former 
master  to  persons  having  commercial  or 
financial  dealings  with  the  master. 

The  communication  was  held  to  be  privi- 
leged where  it  conaiited  of  a  statement  pub- 
lished by  a  baker  in  a  newspaper,  for  the 
purpose  of  informing  his  customers  that 
one  of  his  drivers  had  left  his  employ,  and 
taken  upon  himself  the  privilege  of  collect- 
ing bills.    Hatch  V.  Lane,  105  Mass.  394. 

So,  also,  where  a  circular,  stating  that  an 
employee  had  been  discharged,  and  giving 
the  reasona  therefor,  was  distributed  by  a 
newspaper  company  among  persona  from 
whom  advertisements  had  been  obtained  in 
the  past,  or  from  whom  they  may  be  ex- 
pected in  the  future,  is  privileged.  Ratzel 
V.  New  York  News  Pub.  Co.  67  App.  Div.  698, 
73  N.  Y.  Supp.  849,  Reversing  36  Misc.  487, 
71  N.  Y.  Supp.  1074. 

In  Gassett  v.  Gilbert,  6  Gray,  94,  it  was 
held  to  be  the  duty  of  the  defendants,  as 
directors  of  a  society  lor  promoting  the 
medical  education  of  women,  to  take  all 
proper  measures  to  see  that  the  money 
raised  by  subscription,  in  aid  of  the  insti- 
tution, was  collected  and  appropriated  ac- 
cording to  the  intention  of  those  from  whom 
it  was  obtained;  and  that,  if  they  believed 
that  the  plaintiff,  after  her  authority  as  a 
collecting  agent  had  ceased,  was  falsely  rep- 
resenting herself  as  still  authorized  to  col- 
lect subscriptions  in  behalf  of  the  corpora- 
tion, and  was  thereby  wrongfully  obtaining 
money  from  the  public,  they  were  justified 
in  publishing  a  notice,  couched  in  such  lan- 
guage as  was  necessary  and  proper  to  put 
persons  on  their  guard  against  her  unau- 
thorized representations,  and  to  prevent  her 


1904. 


WABASH  R.  00.  v.  YOUNO. 


1109 


from  receiving  money  under  the  false  pre- 
tense that  it  was  collected  for  the  use  and 
benefit  of  the  corporation. 

7.  Statements  made  by  the  plaintiff's  mas- 
ter to  a  guarantor  of  the  plaintiff's 
honesty. 

See  Dundas  y.  Livingston,  3  Sc  Sees.  Oas. 
5th  series^  37  (charge  of  embezzlement) . 

8.  Statements  made  by  a  director  of  the 
company  of  which  the  plaintiff  is  em- 
ployee, to  the  directors  of  another  com- 
pany by  which  he  is  also  employed. 

See  Harris  v.  Thompson,  13  (X  B.  333 
(charge  that  emplayee  obtained  the  money 
of  one  company  under  false  pretenses,  and 
used  it  to  pay  his  own  debts). 

9.  Statements  made  by  the  governing  body 
of  a  corporation  to  its^shareholdera  with 
regard  to  the  plaintiff,  an  employee  of  the 
corporation. 

Where  the  president  and  directors  of  a 
company  sent  out  to  the  shareholders  a  re- 

S>rt  stating  the  result  of  their  investiga- 
ons  into  the  conduct  of  a  meehanie  em- 
ployed as  bridgebuilder,  the  communication 
was  held  to  be  privileged.  Philadelphia,  W. 
ft  B.  R.  Oo.  V.  Quigley,  21  How.  202,  16  L. 
ed.  73. 

This  decision  was  approved  in  Lawless  ▼. 
Anfflo-Egyptian  Cotton  ft  Oil  Co.  L.  R.  4 
Q.  B.  262,  where  the  plaintiff  was  employed 
as  manager  of  the  factories  of  a  joint-stock 
company,  and  the  auditors  of  the  company, 
in  auditing  the  plaintiff^s  aoTCunts,  appended 
to  their  report  the  following  statement: 
"The  shareholders  will  observe  that  there  is 
a  charge  of  £1,306  for  deficieney  of  stock, 
which  the  manager  is  respoi^sible  for.  His 
accounts  have  been  badly  kept,  and  have 
been  rendered  to  us  very  irregularly.**  It 
was  resolved  at  the  ordinary  general  meet- 
ing of  the  shareholders  that  this  report 
should  be  printed  with  that  of  the  directors, 
and  sent  to  the  shareholders.  It  was  held 
that  an  action  for  libel  could  not  be  main- 
tained by  the  manager.  After  referring  to 
the  above-mentioned  American  case,  Mellor, 
J.,  said:  "Independently  of  any  authority, 
I  am  quite  prepared  to  hold  that  a  company, 
having  a  great  number  of  shareholders,  all 
interested  in  knowing  how  their  officers  con- 
duct themselves,  are  justified  in  making  a 
communication  in  a  printed  report,  relating 
to  the  conduct  of  their  officers,  to  all  the 
shareholders,  whether  present  or  absent,  if 
the  communication  be  made  without  malice 
and  bona  fide." 

4 

10.  statements  made  by  the  shareholders  of 
a  company  with  regard  to  the  conduct  of 
a  servant  of  the  company. 

See  Broughton  v.  McGrew,  5  LJtJL.  406, 
39  Fed.  672  (statements  made  at  a  stock- 
holders' meeting);  Haney  v.  Trost,  34  La, 
Ann.  1146,  44  Am.  Rep.  1161  (wife  of  share- 
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holder  told  him  that  a  servant  of  a  street 
car  company  was  dishonest,  and  shareholder 
communicated  the  information  to  the  fore- 
man). 

11.  Statements  made  to  the  plaintiff's  offi- 
cial superior  by  a  person  appointed  by  a 
higher  authority  to  examine  into  the  al- 
leged misconduct  of  the  plaintiff. 

See  Dewe  ▼.  Waterbury,  6  Can.  8.  C.  143, 
Reversinff  10  N.  B.  225  (chief  postoffice  in- 
spector for  Canada,  while  makmg  inquiries 
into  certain  irregularities  which  had  been 
discovered  at  a  certain  postoffice,  told  the 
assistant  postmaster  that  he  had  <^rged 
one  of  his  clerks  with  abstracting  money 
from  letters). 

On  the  previous  hearings  of  the  ease  be- 
fore the  supreme  court  of  New  Brunswick 
(3  Puffsley,  670,  2  Pngsley  ft  B.  6),  the  de- 
cision had  turned  upon  the  question  whether 
the  inspector  had  authority  to  make  the 
inquiry. 

12.  Statements  made  by  an  official  superior 
of  the  plaintiff  to  the  governing  body  of 
an  institution  in  whi<m  both  were  em- 
ployed. 

The  communication  was  held  to  be  privi- 
leged, where  the  principal  of  an  institution 
for  deaf  mutes  complamed  to  the  executive 
committee  of  the  board  of  trustees  of  the 
institution  that  the  plaintiff,  a  teacher 
therein,  had  mailed  to  the  defendant's  wife 
a  printed  paper  recommending  and  adver- 
tising articles  for  the  prevention  of  con* 
cei^ion  and  for  procunng  abortions,  and 
stating  where  the  articles  could  be  pur- 
chased. Hemmens  v.  Nelson,  138  N.  T.  617, 
20  UELA.  440,  34  N.  £.  342,  Affirming  36 
N.  Y.  S.  R.  905,  13  N.  Y.  Supp.  175.  Ver- 
diets  for  the  plaintiff,  rendered  on  three  pre- 
vious trials  of  this  case,  had  been  set  aside 
by  the  supreme  court.  See  24  Hun,  395,  36 
Hun,  149,  13  N.  Y.  S.  R.  211. 

13.  Statements  made  at  a  meeting  of  a  pub- 
lic, or  quasi  public,  corporation  with  regard 
to  the  plaintiff,  an  employee  of  the  cor- 
poration. 

Privilege  was  held  to  be  a  good  defense 
under  the  following  circumstances: 

Where  statements  were  made  by  a  member 
of  a  board  of  poor  law  guardians,  at  a  meet- 
ing of  the  board,  with  regard  to  a  former 
employee  of  the  board.  Pittard  v.  Oliver 
[1891]  1  Q.  B.  474. 

Where  a  rate  payer  in  a  borough  made  an 
oral  statement  to  a  member  of  the  watch 
committee  of  the  borough,  respecting  the 
plaintiff  in  hia  capacity  of  superintendent  of 
police.    Bannister  v.  Kelty  59  J.  P.  793. 

Where  a  rate  payer,  who  was  unable  to 
attend  a  parish  meeting  called  to  investi- 
gate the  parish  constable's  accounts,  wrote 
a  letter  with  regard  to  those  accounts,  and 
requested  that  it  be  read  in  the  meeting. 
Spencer  v.  Amerton,  1  Moody  ft  R.  470, 
Parke,  B. 
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Wherfi  a  pariBh  officer  was  seeking  re- 
election, and  charges  as  to  his  previous  con- 
duct in  the  office  were  made  against  him  at 
the  pirish  meeting  held  for  the  purpose  of 
nominating  officers.  George  v.  Goddard,  2 
Fost.  &  F.  689. 

Where  the  justices  were  about  to  swear 
in  the  plaintiff  as  a  paid  constable,  and  a 
parishioner  came  forward  and  stated  that 
the  plaintiff  was  not  a  proper  person  to  be 
a  constable.  Kershaw  v.  Bailey,  1  Ezch. 
743.  Ilie  fact  that  several  other  persons 
besides  the  justices  were  present  was  held 
not  to  destroy  the  privilege. 

In  one  case  the  privilege  of  the  occasion 
was  held  to  be  a  good  defense  to  an  indict- 
ment for  libel,  laid  against  the  wife  of  the 
servant's  master^  who  had,  at  her  husband's 
request,  written  to  the  servant  a  letter 
charging  him  with  theft.  Reg.  v.  Perry, 
15  Cos,  C.  G.  169.  The  court  laid  it  down, 
that  the  terms  of  a  letter  written  under  such 
circumstances  ought  not  to  be  too  nicely 
criticized. 

But  it  is  manifest  that  in  this  instance  the 
fact  that  there  was  no  publication  to  a  third 
person  would  have  been  an  effectual  bar  to  a 
civil  action  in  respect  to  the  letter  in  ques- 
tion. 

L  Same  subject  further  discussed. 

Other  illustrations  of  the  doctrine  that  the 
voluntary  character  of  a  communication  con- 
cerning a  servant's  character  does  not  take 
it  out  of  the  privileged  class  are  to  be  found 
in  the  cases  wnere  the  defamatory  statement 
was  made  to  the  master,  present  or  pro- 
spective, of  the  plaintiff,  by  a  third  person, 
who,  for  one  reason  or  another,  had  a  duty 
or  interest  in  respect  to  the  subject-matter 
of  the  oommunication. 

Privilege  has  been  successfully  pleaded 
under  the  following  circumstances: 

Where  a  letter  was  written  to  the  privy 
council,  charging  a  sanitary  inspector  with 
corruption  and  misconduct  in  his  office. 
Proctor  v.  Webster,  L.  R.  16  Q.  B.  Div.  112. 

Where  a  petition  addressed  by  a  creditor 
of  an  officer  in  the  Army  to  the  Secretary 
of  War,  bona  fide,  and  with  a  view  of  ob- 
taining, through  his  interference,  the  pay- 
ment of  a  debt  due,  contained  a  statement 
of  facts  which,  though  derogatory  to  the 
officer's  character,  the  creditor  believed  to 
be  true.  Fairman  v.  Ives,  5  Bam.  &  Aid. 
642. 

Where  a  letter  to  the  Postmaster  General, 
or  to  the  secretary  of  the  general  postoffice, 
complaining  of  misconduct  in  a  postmaster, 
was  written  as  a  bona  fide  complaint  to  ob- 
tain redresfl  for  a  grievance  which  the  party 
really  believed  he  had  suffered.  Woodward 
V.  Lander,  6  Car.  &  P.  548,  per  Alderson,  B. 

Where  the  managing  agent  of  an  insurance 
society  told  the  proprietor  of  a  certain  ship 
that,  if  the  plaintiff  was  appointed  to  com- 
mand her,  the  society  would  refuse  to  con- 
tinue to  insure  her.  Hamon  v.  Falle,  L.  R. 
4  App.  Gas.  247  (decided  on  demurrer). 

Where  a  letter  charging  the  manager  of 
a  quartz -crushing  company  with  dishonesty 
'tL.R.A.(N.S.) 


in  abstracting  gold  was  written  to  a  share- 
holder of  that  company  by  a  person  having 
an  interest  in  a  company  which  owned  the 
mine  which  supplied  the  ore  to  the  former 
company.  Home  v.  Milne,  7  Vict.  L.  R.'(L) 
296.  (The  "interest"  which  in  this  case  was 
deemed  sufficient  to  justify  the  oommunica- 
tion consisted  in  the  fact  that  the  two  con- 
cerns were  virtually  parts  of  the  same  un- 
dertaking.) 

Where  a  letter  was  written  to  a  board  of 
guardians  by  their  clerk,  complaining  that 
one  of  the  under  clerks  in  the  office  neglected 
his  duty,  and  behaved  in  an  offensive  and  in- 
subordinate manner.  Keight  v.  Hill,  43  J.  P. 
176. 

Where  a  subscriber  to  a  charity  wrote  tj 
the  managing  committee  a  letter  ooneemii^ 
the  conduct  of  their  secretary  in  the  man- 
agement of  the  funds  of  the  charity,  and  a 
second  letter  in  answer  to  an  answer  from 
the  committee  proposing  an  inquiry,  and  also 
made  oral  statements  ^fore  the  committee 
during  the  inquiry.  Maitland  v.  Bramwell, 
2  Fost.  A,  F.  623. 

Where  a  manual  prepared  by  inhabitants 
of  a  school  district,  and  sent  to  the  local 
superintendent  of  schools,  charged  a  teacheV 
with  immorality.  Mclntyre  v.  McBean,  13 
U.  0.  Q.  B.  534. 

Where  a  oommunication,  representing  that 
A.  was  immoral  and  unfit  to  have  the  care 
of  a  district  school,  was  made  to  a  township 
superintendent  by  persons  interested  in  a 
certain  school  within  his  jurisdiction,  for  the 
purpose  of  preventing  the  issue  of  a  license 
to  A.  Wieman  v.  Mabee,  45  Mich.  4Si.  40 
Am.  Rep.  477,  8  N.  W.  71. 

Where  a  confidential  letter  was  written  to 
a  friend  who  lived  in  the  aame  city  as  plain- 
tiff's employer  (he  being  unknown  to  the 
wriier),  in  which  he  mentioned  that  certain 
facts  had  created  a  suspicion  in  the  neigh- 
borhood that  the  plaintiff  had  been  guilty  of 
dishonesty,  and  suggested  that  an  investi- 
gation into  the  matter  should  be  made. 
Hart  v.  Reed,  1  B.  Mon.  166,  35  Am.  Dec. 
179. 

WTiere  a  creditor  wrote  to  the  servant's 
em;>loyer,  stating  that  the  servant  had  slunk 
behind  the  statute  of  limitations  to  escape 
paying  his  debt.  HoUenbeck  v.  Ristine*  105 
Iowa,  488,  67  Am.  St.  Rep.  306,  75  N.  W. 
355. 

\Vhere  B,  a  tradesman,  after  having  been 
dismissed  from  serving  A,  a  customer,  who 
stated  as  his  reason  that  B  charged  for 
goods  never  delivered,  and  B  afterwards 
wrote  a  letter  to  A  vindicating  himself,  and 
imputing  the  dishonesty  to  a  servant  of  A. 
Coward  v.  Wellington,  '7  Car.  &  P.  531,  per 
Littledale,  J. 

Where  the  defendant,  a  tradesman,  bar- 
ing reason  to  suspect  that  A.,  a  servant  of 
M.,  who  was  a  customer  of  the  defemtanf; 
had,  when  sent  to  the  defendant's  premisef* 
by  M.,  abstracted  property  belonging  to  th? 
defendant,  communicated  to  M.  the  reasons 
he  had  for  believing  that  the  plaintiff  h.td 
taken  such  property.  Amann  v.  Damui,  29 
L.  J.  C.  P.  N.  S.  313. 

Wliere   the   defendant,    the   host    of  thB 
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-p1aintifT'8  employer,  told  him  privately  thit 
-the  plaintifT  was  suspected  of  having  com- 
mitted a  theft  at  a  hotel  where  the  plnin- 
~tiff's  employer  had  been  staving  a  few  davs 
l^efore.  wStiiart  v.  Bell  [1891]  2  Q.  B.  341 
(Lopes,  L.  J.,  dissenting,  holding  that  the 
"communication  was  not  privileged). 

Where  the  defendant  wrote  a  confidential 
letter  to  persons  who  employed  A.  as  their 
-Kolicitor,  conveying  charges  injurious  to  his 
professional  character  in  the  management  of 
-certain  concerns  which  they  had  intrusted 
to  him,  and  in  which  the  defendant  was  like- 
^vise  interested.  AfDougall  v.  Claridge,  1 
<ampb.  267. 

Wnerc  the  defendant  had  spoken  woras  to 
-the  plain tilTs  employer  which  imputed  that 
the  plaintiff  had  made  overtures  to  the  de- 
fendant's clerk  to  commit  a  fraud  upon  the 
plaintiff's  employer,  and  divide  the  proceeds 
oetween  them.  Caulfield  v.  ^^^litworth,  18 
X.  T.  N.  S.  527. 

C.  the  mate  of  a  shin,  sent  to  B,  a  stranger, 
-A  letter  charging  A,  tne  captain,  with  gross 
misconduct  (constant  drunkenness).  B 
-showed  this  letter  to  D,  the  owner,  who  dis- 
missed A.  It  was  held  by  Tindal,  Ch.  J.,  and 
Erie,  J.,  that  the  showing  of  \ho  lettor  by 
^  to  D  was  a  privileged  communication.  It 
-'was  held  by  Coltman  and  Cress  well,  J.)  , 
t>hat  it  was  not  privileged.  Goxhead  v.  Rich- 
:«rd8,  2  0.  B.-  569.  It  was  conceded  by  all 
'the  judges  that  the  letter  won'li  have  been 
privileged  if  it  had  been  sent  by  the  mate 
-direct  to  the  owner.  In  Amann  v.  Damm, 
■29  L.  J.  C.  P.  N.  S.  314,  Willes,  J.,  said  that 
lie  concurred  in  the  opinion  of  Tindal,  Ch.  J., 
4ind  Erie,  J.  Lindley,  L.  J.,  also  approved  of 
their  conclusion  in  Stuart  v.  Bell  [1891]  2 
<i.  B.  341. 

In  an  action  for  libel,  consisting  of  a  pub- 
lication in  a  newspaper  of  a  report  of  an  in- 
^8pector  of  charities  under  the  charitable 
trusts  act,  containing  a  letter,  written  some 
years  before,  reflectmg  on  the  plaintiff  in 
his  management  of  a  college,  it  was  held 
that,  as  the  matter  was  one  of  public  inter- 
-est,  the  defendant  was  not  liable,  provided 
he  published  it  fairly,  from  an  honest  desire 
to  afford  the  public  information.  Cox  v. 
Feeney,  4  Fost.  &  F.  13. 

j.  Circumstances    under    which    statements 
are  not  privileged. 

.1.  Making  of  statement  to  improper  person. 

The  language  in  which  the  doctrine  as  to 
-privileged  communications  U  enunciated  by 
the  courts  necessarily  implies  that  it  does 
not  afford  any  protection  in  any  case  where, 
as  between  the  publisher  and  the  recipient 
•of  the  information  in  question,  there  was  no 
•correspondence  of  duty  or  interest  in  re- 
spect to  the  subject-matter. 

Privilege  was  held  not  to  be  a  defense 
-where  a  rector  sent  to  his  own  parishioners 
■and  those  of  an  adjoining  parish  a  circular 
letter,  warning  them  not  to  send  their  chil- 
dren to  a  national  school  which  the  plaintiff 
liad  opened  in  the  parish  against  the  rec- 
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tor's  wishes,  and  in  opposition  to  the  rec- 
tor's parish  school.  Gilpin  v.  Fowler,  9 
Exch.  615. 

Where  a  lieutenant  in  the  Navy,  w^ho  had 
been  appointed  by  the  government  its  agent 
on  board  a  transport  ship,  wrote  a  letter  to 
the  secretary  of  Lloyd's  Coffee  House,  im- 
puting misconduct  and  incapacity  to  the 
master  of  the  transport,  the  communication 
was  held  not  to  be  privileged,  as  such  a  com- 
plaint should  have  been  made  to  the  gov- 
ernment. Harwood  v.  Green,  3  Car.  &  P. 
141,  per  Best,  Ch.  J.,  who  held  that  the  fact 
that  others  were  in  the  habit  of  making 
similar  complaints  was  neither  a  complete 
defense,  nor  admissible  in  mitigation  of 
damages. 

A  circular  letter  sent  out  by  a  firm  of 
merchants  to  everyone  whose  name  was  on 
its  address  book,  and  stating  that  the  plain- 
tiff was  no  longer  in  their  employ,  and  ad- 
vising their  "friends  and  customers"  to  give 
him  no  recognition  on  their  account,  is  not 
privileged.  Warner  v.  Clark,  45  La.  Ann. 
863,  21  L.R.A.  602,  13  So.  203. 

Words  spoken  by  a  subscriber  to  a  char- 
ity in  answer  to  inquiries  by  another  sub- 
scriber, respecting  the  conduct  of  a  medical 
man  in  his  attendance  upon  the  objects  of 
the  charity,  are  not,  merely  on  account  of 
those  circumstances,  a  privileged  commu- 
nication. Martin  v.  Strong,  6  Ad.  A  £1.  535. 
The  decision  was  put  upon  the  ground  that 
the  claim  of  privilege  was  too  large,  the 
subscriber  to  a  chanty  not  being  entitled, 
as  such,  to  enter  into  the  discussion. 

A  was  engaged  to  superintend  the  works 
of  a  railway  company,  and  subseijuently,  at 
a  general  meeting  of  the  proprietors,  the 
engagement  was  not  continued,  but  a  for- 
mer inspector  was  reinstated.  A  afterwards 
became  a  candidate  for  another  situation. 
B  wrote  to  C,  introducing  D  as  a  candidate, 
and  C  having  written  to  B,  informing  him 
that  another  person  had  succeeded  in  ob- 
taining the  appointment,  B  wrote  an  answer 
to  C,  reflecting  on  the  conduct  of  A  while 
in  the  situation  of  engineer  to  the  railway 
company.  There  was  a  subsequent  election, 
at  which  A  was  unsuccessful  in  consequence 
of  this  letter  having  been  shown.  It  ap- 
peared that  B  and  C  were  both  shareholders 
in  the  railway  company,  and  that  B  man- 
aged C's  affairs  in  the  railway.  B  had  not 
been  applied  to  for  his  opinion,  and  the  let- 
ter containing  the  libel  was  written  after 
the  termination  of  one  election,  and  before 
the  other  was  in  contemplation.  It  was 
held,  in  an  action  by  A  against  B  for  the 
libel,  that  the  letter  was  not  a  privileged 
communication.  Brooks  v.  Blanshard,  1 
Oromp.  &,  M.  779.  Lord  Lyndhurst  said: 
"The  defendant  was  not  applied  to  for  any 
opinion,  and  the  election  was  over.  A  com- 
munication is  not  privileged  merely  because 
it  is  confidential."  Bayley,  B.,  said:  "The 
letter  was  written  after  one  election  was 
over  and  before  the  other  was  in  contem- 
plation." These  brief  statements  might 
seem  to  indicate  that  the  court  treated  i)n\ 
voluntary  quality  of  the  communication  as 
the  differentiating  factor.    But  the  trufi  m* 


1118 


INDIANA  SUPREME  CX)URT. 


lio  decidendi,  at  fixplained  by  Parke,  B.,  in 
the  fubsequent  case  of  Kine  y.  Sewell,  3 
Mees.  &  W.  297,  was  that,  "if  the  election 
was  over,  there  could  be  no  intereat."  The 
remark  of  Alderson,  B.,  was  to  the  same 
effect:  "The  question  about  which  th*"  sub- 
scribers had  met  had  been  determined  one 
way  or  other  before  the  words  were  spoken 
by  the  defendant,  and  the  judge  was  of 
opinion  that  the  defendant  had  no  right  to 
say  anything  about  the  matter." 

In  Jackson  v.  Mayne,  19  L.  T.  N.  S.  399, 
the  evidence  adduced  at  the  trial  was  that, 
in  the  police  sheets  issued  and  read  to  all 
the  members  of  the  metropolitan  police 
force,  the  plaintiff,  an  inspector  of  hackney 
carriages,  was  stated  to  have  been  dismissed 
for  having  made  out  accounts  for  sums 
claimed  to  be  due  him,  etc.,  founded 
on  a  misrepresentation  of  duties  alleged  to 
have  been  performed,  etc  Keating,  J.,  said 
he  would  hold  for  the  present  that  it  was 
not  privileged.  The  jury  could  not  agree 
and  the  point  was  not  further  discussed. 

In  a  Canadian  case  it  was  considered  that 
the  course  thus  taken  was  proper.  Tench 
y.  Great  Western  R.  Go.  33  U.  C.  Q.  B.  8,  per 
Hagarty,  Ch.  J. 

In  Pulhnan  y.  Hill  [1891]  1  Q.  B.  624,  an 
employer  had  ordered  his  typewriter,  a  p«r- 
son  having  no  interest  in  seeing  or  hearing 
the  communication,  to  copy  a  letter  con- 
taining libelous  words,  and  then  directed  it 
in  such  a  manner  that  it  might  possibly  be 
opened  by  a  clerk  of  the  firm  to  which  it 
was  addressed.  It  was  held  that  there  had 
been  two  publications  of  the  letter,  neither 
of  them  privileged. 

On  the  authority  of  this  case,  it  has  been 
held  in  Ontario  that,  where  the  manager  of 
the  defendant  company  handed  to  his  ste- 
nographer, to  be  typewritten,  a  draft  letter 
written  in  the  interest  of  the  company,  but 
unconnected  with  its  ordinary  busmesa,  the 
publication  to  the  stenographer  took  away 
the  privilege  as  regards  defamatory  state- 
ments made  in  the  letter.  Puterlmugh  v. 
Gold  Medal  Furniture  Mfg.  Co.  7  Ont.  L. 
Rep.  582,  Revising  5  Ont  C  Rep.  680. 

But  where  a  solicitor  writing  to  his  cli- 
ent on  a  privileged  occasion  gives  the  letter 
to  his  clerk  to  copy  in  the  ordinary  course 
of  a  solicitor's  business,  the  publication  is 

?rivileged.  Boxsius  v.  Goblet  Fr^res  [1894] 
Q.  B.  842. 

The  transmission  of  libelous  matter  un- 
necessarily, by  a  postofifice  telegram,  which 
would  have  been  privileged  if  sent  in  a 
sealed  letter,  avoids  the  privilege.  William- 
son V.  Freer,  L.  R.  9  C  P.  393. 

For  other  cases  in  which  defense  of  priv- 
ilege has  been  discussed  with  reference  to 
the  justifiability  of  making  the  statement  to 
the  person  in  question,  see  III.,  a,  infra. 

But  a  communication  made  to  an  official 
superior  of  an  employee  may  sometimes  be 
privileged,  althougn  it  ought  more  properly 
to  have  been  made  to  some  other  official. 

As  where  a  timekeeper,  employed  on  be- 
half of  a  public  department,  wrote  to  the 
secretary  of  the  department  a  letter  char- 
ging the  contractor  with  fraud  in  the  meas- 
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urement  of  the  work.     Scarll  v.  Dizon,  4- 
Fost.  &  F.  250. 

And  where  defendant  wrote  to  the  inspec- 
tor of  constabulary,  saying  that  he  had  been. 
informed  that  the  plaintiff,  a  government 
medical  officer,  had  refused  to  attend  a  poor 
woman,  who  had  died  in  consequence.  Je- 
noure  v.  Delmege  [1891]  A.  C.  73  (letter 
should  have  been  addressed  to  the  superin- 
tending military  ofilcer). 

And  where  a  letter  written  to  the  pro- 
vincial secretary,  and  not,  as  in  strictness- 
it  should  have  been,  to  the  commissioner  of 
Crown  lands,  complained  of  the  conduct  of 
a  government  land  surveyor.  Kerr  v.  Davi- 
son, 3  Nov.  Sc  354. 

These  three  cases,  however,  are  appar- 
ently' in  conflict  with  Blagg  y.  Sturt,  10  Q. 
B.  899,  where  it  was  held  that  a  letter  writ- 
ten to  the  home  secretary,  complaining  of 
the  conduct  of  the  plaintiff,  in  his  capacity 
as  clerk  to  the  borough  magistrate  of  A^ 
was  not  privile^  "because  the  secretary  of 
state  has  no  direct  authority  in  respect  of 
the  matter  complained  of,  and  was  not  a 
competent  tribimal  to  receive  the  applica- 
tion." But  in  Harrison  v.  Bush,  5  EL  4&  Bl. 
344,  25  L.  J.  Q.  B.  N.  8.  25,  Lord  Oampbelf 
expressed  the  opinion  that  this  was  not  a 
proper  criterion  to  determine  whether  the- 
complaint  is  made  to  a  competent  tribunal; 
and  remarked  that  it  would  certainly  be- 
strange  if  what  might  well  be  an  excusable- 
error  on  the  part  of  the  complainant  should 
deprive  him  of  the  benefit  of  ids  privilege. 

Nor  is  it  deemed  essential  to  the  protec- 
tion of  a  communication  "that  it  should  he- 
made  to  some  person  interested  in  the  in- 
ouiry,  alone;  and  not  in  the  presence  of  a. 
third  person.  If  made  with  honesty  of  pur- 
pose, to  a  party  who  has  any  interest  in  the* 
inquiry,  .  .  •  the  simple  fact  that  there- 
has  been  some  casual  bystander  cannot  alter 
the  nature  of  the  transaction."  Toogood 
v.  Spyring,  1  Cromp.  M.  A,  R.  181,  4  Tyrw. 
582,  per  Parke,  B.  in  that  case.  A,  the  ten- 
ant of  a  farm,  required  some  repairs  to  he- 
done  to  the  farmhouse,  and  B,  a  master 
carpenter  in  the  employ  of  the  landlord,  di- 
rected C,  one  of  his  assistants,  to  do  the- 
work.  C  did  it,  but  in  a  negligent  manner,, 
and  during  the  progress  of  it  got  drunk; 
and  Bome  circumstances  occurred  which  in- 
duced A  to  believe  that  C  had  broken  open 
his  cellar  door,  and  obtained  access  to  his 
cider.  A,  two  days  afterwards,  met  C  in 
the  presence  of  D,  a  man  working  on  the- 
landlord's  estate,  and  charged  him  with  hav- 
ing broken  his  cellar  door,  and  with  having- 
got  drunk  and  spoiled  the  work.  A  after- 
wards told  D,  in  the  absence  of  C,  that  he- 
was  confident  C  had  broken  open  the  door. 
On  the  same  day  A  complained  to  B  that  O 
had  been  negligent  in  his  work,  had  got 
drunk,  and  he  thought  he  had  broken  open 
his  cellar.  It  was  neld  that  the  complaint 
to  B  was  a  privileged  communication,  if 
mode  bona  fide,  and  without  any  malicious 
intention  to  injure  C,  but  that  the  reitera- 
tion of  the  statement  to  D,  in  the  absence* 
of  C,  was  unauthorized  and  officious,  and 
therefore  not  protected. 
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Words  by  which  an  employer  accused  an 
employee  of  dishonesty,  in  the  course  of  an 
inquiry  started  by  the  employee  for  the  pur- 
pose of  clearing  his  character,  were  held  to 
be  privileged,  althousrh  they  were  spoken  in 
the  hearing  of  a  person  to  whom  the  em- 
ployer had  just  sold  his  business.  Ryan  v. 
Newman,  3  New  South  Wales,  L.  R.  309. 

At  a  meeting  of  a  board  of  guardians,  of 
which  the  plaintiff  had  been  the  clerk,  the 
defendant,  a  member  of  the  board,  in  the 
course  of  a  discussion  concerning  the  plain- 
tiff *s  accounts,  made  certain  defamatory 
statements  concerning  the  plaintiff,  without 
malice  and  bona  fide  believing  that  what  he 
said  was  true.  In  accordance  with  the  reg- 
ular custom  of  the  board,  reporters  were 
present  at  the  meeting.  It  was  held  that 
the  privilege  which  would  have  attached  to 
the  statements  if  made  in  the  presence  of 
guardians  only  was  not  taken  away  by  the 
presence  at  the  meeting  of  reporters  or  per- 
sons other  than  guardians.  Pittard  v.  Oli- 
ver [1891]  1  Q.  B.  474.  It  was  conceded 
that,  if  the  defendant  had  himself  called  in 
the  reporters, — ^persons  having  no  interest 
in  the  inquiry, — the  privilege  would  have 
been  destroyed.  But,  as  he,  as  an  individual, 
had  had  nothing  to  do  with  their  introduc- 
tion to  the  meeting,  their  presence  at  the 
time  when  he  was  called  upon  to  do  his  duty 
made  no  difference. 

This  case  may  be  contrasted  with  an- 
other, in  which  it  was  held,  in  an  action 
against  the  proprietor  of  a  newspaper,  that 
the  administration  of  the  poor  laws,  both 
by  the  government  department  and  by  the 
local  authorities,  including  the  conduct  of 
the  medical  officers,  is  a  matter  of  public 
interest;  but  that  the  publication  of  a  re- 
port of  proceedings  at  a  meeting  of  poor- 
law  ^ardians,  at  which  ew  parte  charges 
of  misconduct  against  the  medical  officer  of 
the  union  were  made,  is  not  privileged  by 
the  occasion.  Purcell  v.  Sowler,  L.  R.  2  C. 
P.  Div.  216.  The  court  proceeded  on  the 
grotmd  that  the  guardians  were  a  body  of 
limited  jurisdiction  whose  proceedings  it  was 
not  usual  or  essentially  necessary  to  pub- 
lish. There  was  no  duty  to  report  such 
ex  parte  proceedings. 

"If  a  libel  is  uttered,  on  a  privileged  oc- 
casion, to  a  husband  when  his  wife  is  pres- 
ent, her  presence  does  not  take  away  the 
privilege."  Huddleston,  B.,  arguendo,  in 
Wennhak  v.  Morgan,  L.  R.  20  Q.  B.  Div.  635. 

The  mere  fact  that  when  a  servant  was 
accused  by  his  master  of  theft  certain  cas- 
ual bystanders,  or  some  of  his  fellow  serv- 
ants, were  present,  will  not  deprive  the 
words  spoken  of  their  privileged  quality. 
Gildner  v.  Busse,  3  Ont.  L.  Rep.  561. 

The  mere  fact  that  the  attorney  of  a 
company  is  present  at  a  shareholders'  meet- 
ing by  the  request  of  the  president  does  not 
deprive  of  its  privileged  quality  a  statement 
made  by  one  of  the  shareholders  with  regard 
to  the  incompetency  of  an  employee  of  the 
company.  Broughton  v.  McGrew',  5  L.R.A. 
406,  39  Fed.  672,  per  Woods,  J. 

"A  master  about  to  dismiss  a  serv'ant 
may  not  call  in  a  witness  to  hear  what  is 
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said  without  losing  the  privilege  which  his. 
words  would  otherwise  have  on  such  an  oc- 
casion." Tavlor  v.  Hawkins,  16  Q.  B.  308. 
15  Jur.  746,  "^20  L.  J.  Q.  B.  N.  S.  313,  per 
Lord  CJampbell  (servant  was  charged  with 
embezzlement  in  the  presence  of  a  neigh* 
bor  and  friend  of  the  employer). 

The  occasion  was  held  to  be  prima  facie- 
privileged,  where  a  master  turned  away  a. 
maid  servant  whom,  upon  his  returning  un- 
expectedly to  his  house,  he  found  under  cir- 
cumstances which  created  a  strong  suspi- 
cion that  she  had  been  guilty  of  immoniT 
conduct  with  another  of  his  employees,  am! 
declared  his  reasons  for  the  dismissal. in  the* 
presence  of  two  friends  who  happened  to  en- 
ter the  house  at  the  same  time  with  him. 
Watson  v.  Burnet,  24  Dunlop,  B.  &  M.  494. 
Where  a  maidservant  in  a  hotel  was  ac- 
cused by  a  guest,  in  the  presence  of  her  mis- 
tress and  a  fellow  servant,  of  stealing  an 
article  belonging  to  him  while  she  wa.<i> 
cleaning  his  room,  there  was  held  to  be  no 
privilege.  Reid  v.  Moore,  20  Sc.  Sess.  C'as. 
4th  series,  712.  But,  quoere  as  to  this  de- 
cision. 

2.  Language   going  beyond  the   reasonable 
requirements  of  the  occasion. 

A  communication  which  would  have  been 
privileged  if  it  had  been  nothing  more  than 
a  simple  statement  of  facts  may  scractimes- 
be  actionable  if  it  is  coudied  in  language  of 
excessive  violence. 

In  Fryer  v.  Kinnersley,  16  C.  B.  N.  S.  422, 
10  Jur.  N.  S.  441,  33  L.  J.  C.  P.  N.  S.  96,  li 
Week.  Rep.  155,  9  L.  T.  N.  S.  416,  the  de- 
fendant, on  the  recommendation  of  one  £.,. 
hired  F.  in  the  capacity  of  a  gardener.  Be- 
ing dissatisfied  with  him  after  some  months, 
he  gave  him  notice  to  leave  his  service,  and 
called  upon  E.  to  recommend  him  another 
gardener  in  his  place.  Shortly  afterwards, 
the  defendant  wrote  to  E.  a  letter,  com- 
plaining of  F.*8  conduct,  in  which  letter.. 
among  other  things,  he  said:  ''On  Saturday 
I  had  another  scene  with  F.  in  my  garden. 
He  was  extremely  violent;  came  towards 
me  several  times  with  an  open  clasp  knifo 
in  hid  hand,  and  eyes  starting  from  the- 
sockets  with  rage, — a  perfect  raving  mad- 
man. I  was,  fortunately,  accompanied  by^ 
my  upper  ser\'ant.  He  accused  me  of  luiv- 
ing  opened  a  letter  of  his,  etc.  I  think  it 
right  that  you  should  be  informed  of  P. 'a- 
violent  conduct,  a&  you  might  unwittingly 
recommend  him  without  being  aware  of  his. 
temper  and  faults."  In  consequence  of  this, 
letter,  E.  refused  to  employ  F.  in  the  so- 
ciety's gardens,  as  he  before  had  done,  and 
but  for  the  letter  would  have  done  again. 
It  was  held  that,  assuming  that  the  relation 
betwen  the  defendant  and  E.  was  such  as 
to  warrant  a  communication  on  the  sub- 
ject of  F.*s  conduct,  the  above  letter  wa* 
excluded  from  the  privilege  by  reason  of  ex- 
cess. It  should  be  observed  that  on  the 
trial  the  judge  had  left  it  to  the  jury  to  say 
whether  the  defendant  was  actuated  by  ma- 
licious motives,  and  malice  had  been  nega- 
tived by  the  verdict.    The  decision  of  the 
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court  of  review  was  rendered  in  dealing  with 
41  motion  for  a  nonsuit,  made  on  the  ground 
that  the  letter  was  privileged.  As  the  ele- 
ment of  express  malice  had  been  excluded 
from  the  case  by  the  finding  of  the  jury,  it 
is  clear  that  the  conclusion  that  the  defend- 
aint  wad  liable  necessarily  implies  that  the 
^loctrine  applied  was  that  which  is  stated 
in  the  text.  But  the  case  is  sometimes  re- 
ferred to  as  one  which  embodies  the  doc- 
trine that  violent  language  is  evidence  of 
malice. 

Plaintiff's  daughter  had  been  in  defend- 
ant's service  for  some  time,  and,  after  she 
had  left,  defendant's  wife  went  to  where 
>he  was  staying,  at  her  sister's,  and  claimed 
9H)me  things  as  her  property,  as  being  taken 
by  the  girl.  The  girl  and  her  sister  went 
<;uid  told  this  to  their  father,  the  plaintiff; 
■sind  the  plaintiff,  his  wife,  the  girl,  the  sis- 
ter, and  the  sister's  husband,  went  together 
to  defendant.  Plaintiff  said  he  came  to  in- 
'iiuire  about  the  charge  against  his  daughter. 
Ijefendant  said  she  had  been  stealing  all  the 
time  she  had  been  at  his  house.  Plaintiff 
then  said  that,  if  so,  defendant  should  not 
liave  kept  her  in  his  service.  Defendant 
then  said  that  plaintiff  was  a  thief,  and 
that  his  family  w^ere  all  thieves,  and  that 
they  were  all  tarred  with  the  same  stick. 
It  was  held  that  this  was  not  a  privileged 
communication,  and  that  proof  of  express 
malice  was  not  req^uired  to  enable  the  plain- 
tiff to  recover.  Miller  ▼.  Johnston,  23  U.  C. 
<\  P.  580.  In  the  judgment  of  the  court,  it 
was  remarked:  "It  would  be,  we  think,  go- 
ing beyond  all  the  authorities  to  hold  the 
<1efendant  protected  on  legal  principles.  He 
is  represented  as  reiterating  his  charge 
Against  the  plaintiff  in  a  needlessly  vehe- 
ment and  offensive  manner;  not  calmly  nor 
fairly  stating  an  express  charge  in  which 
he  considered  the  plaintiff  to  be  implicated 
or  mixed  up,  but  rather  as  making  the 
<lmrgQ  against  the  daughter  a  ground  for  a 
;?eneral  attack  on  the  family."  This  cir- 
cumstance is  also  competent  evidence  of 
malice.    See  II.,  1,  infra, 

S.  Statements  made  without  a  reasonable 
belief  in  their  truth. 

If  the  defendant  made  the  statements  be- 
lieving them  to  be  true,  he  will  not  lose  the 
protection  arising  from  the  privileged  occa- 
ftion,  although  he  had  no  reasonable  ground 
for  his  belief,  dark  v.  Molyneux,  L.  R.  3 
<^  B.  Div.  237. 

"The  privilege  would  be  worth  very  little 
if  a  person  making  a  communication  on  a 
privileged  occasion  were  to  be  required,  in 
the  first  place,  and  as  a  condition  of  immu- 
nity, to  prove  affirmatively  that  he  honestly 
believed  the  statement  to  be  true.  In  such 
Si  case  bona  fides  is  always  to  be  presumed." 
Jenoure  v.  Delmege  [1891]  A.  C.  73. 

4.  Repetition  of  statement. 

In  some  instances  a  statement  which  was 
privileged  when  first  made  becomes  action- 
nole  if  it  is  made  a  second  time. 
4L.R.A.(N.S.) 


In  Blackburn  v.  Blackburn,  4  Bing.  3d5,  1 
Moore  &  P.  33,  Park,  J.,  said:  "Although 
the  first  communication  might  be  privilege 
yet  the  defendant  had  no  right  to  reiterate 
the  slander,  or  to  continue  vilifying  the 
character  or  reputation  of  the  plaintiff.  If 
a  person  give  a  character  of  a  servant,  it  is 
at  first  privileged;  but  if  he  afterwards  say 
he  will  ruin  such  servant,  it  is  not  so."  A 
verdict  for  the  plaintiff  was  allowed  to 
stand,  although  the  jury  had  found  that  the 
defendant  was  not  actuated  by  express  mal- 
ice. 

See  also  Missouri  P.  R.  Co.  v.  Behee,  2 
Tex.  av.  App.  107,  21  S.  W.  384,  m.,  c, 
infra, 

5.  Information  imparted  solely  for  the  bene- 
fit of  the  maker  of  the  instrument. 

In  Over  v.  Schiflfting,  102  Ind.  191,  26  N.  E. 
91,  a  letter  charging  the  plaintiff  with  hav- 
ing obtained  goods  by  fraudulent  means, 
and  requesting  the  employer  to  retain  the 
price  out  of  any  money  which  he  owed  to 
the  plaintiff,  was  held  not  to  be  a  privileged 
communication,  for  the  reason  that  the  in- 
formation it  professed  to  contain  was  vol- 
unteered, and  the  purpose  for  which  it  was 
conveyed  to  the  servant's  employer  was 
"solely  for  the  benefit  of  the  writer,  and  was 
not  intended  to  benefit  the  employer  by  giv- 
ing him,  in  good  faith  and  for  a  just  pur- 
pose, information  necessary  for  his  protec- 
tion against  a  knavish  servant." 

k.  Privilege   avoided   by   proof   of   express 
malice. 

Where  the  defamatory  statement  in  ques- 
tion is  one  which  does  not  belong  to  the 
class  of  those  which  are  prima  facie  priv- 
ileged, it  is  obviously  immaterial  whether 
express  malice  is  proved  or  not.  Accord- 
ingly, the  mere  fact  that  the  jury  have 
found  that  the  defendant  was  not  actuated 
by  such  malice  in  making  a  nonprivileged 
statement  does  not  constitute  a  sufficient 
reason  for  setting  aside  a  verdict  in  favor 
of  the  plaintiff.  Blackburn  v.  Blackburn, 
8upra, 

But  a  servant  cannot  maintain  an  action 
for  the  damage  caused  by  a  privileged  state- 
ment, unless  he  is  able  to  prove  affirma- 
tively that  it  was  maliciously  made. 

In  Edmonson  v.  Stevenson,  Buller,  N.  P. 
8,  Lord  Mansfield  laid  down  the  rule  which 
has  been  followed  ever  ^ince,  viz,,  that,  in 
an  action  for  defamation  in  giving  a  char- 
acter of  a  servant,  "the  gist  of  it  must  be 
malice,  which  is  not  implied  from  the  occa- 
sion of  speaking,  but  should  be  directly 
proved." 

"I  take  the  law  to  be  well  settled,  that, 
where  a  master  is  applied  to  for  the  char- 
acter of  a  servant,  tne  former  is  not  called 
upon,  in  an  action,  to  prove  the  truth  of 
any  aspersions  thrown  out  by  him  against 
the  latter,  but  that  it  lies  upon  the  ser^-ani 
to  prove  the  falsehood  of  the  aspersions 
thrown  out  against  him.  In  such  case  the 
master  is  justified,  unless  the  servant  prove 


1904. 


WABASH  R.  CO.  v.  YOUiNG. 


1115 


-f'xpresa  malice  in  the  act  of  the  former." 
-Chambre,  J.,  in  Rogers  v.  Clifton,  3  Bos.  & 
1\  587. 

That  the  onus  of  proving  express  malice 
lies  in  the  servant  is  also  laid  down  in  the 
following  cases:  Foimtain  v.  Boodle,  3  Q. 
K.  5,  per  I^ord  Denman,  Ch.  J.;  Child  v.  Af- 
fleck, 9  Barn.  &  C.  403;  Pattison  v.  Jones, 
>5  Bam.  &  C.  578;  Tavlor  v.  Hawkins,  16  Q. 
B.  308;  Harris  v.  Thompson,  13  C.  B.  333; 
^lackson  v.  Hopperton,  16  C.  B.  N.  S.  829; 
Pullman  v.  Hill  [1891]  1  Q.  B.  524;  Innes  v. 
^Adam-son,  17  Sc.  Sess.  Cas.  4th  series,  11; 
^Vell8  v.  Lindop,  15  Ont.  App.  Rep.  695; 
3)ewe  V.  Waterburv,  6  Can.  S.  C.  143;  Brown 
A.  Norfolk  &  W.'^R.  Co.  100  Va,  619,  60 
I-.R.A.  470,  42  S.  E.  664. 

The  reason  why  a  master  who,  when  ap- 
3>lied  to,  gives  the  character  of  a  servant,  is 
iiot  bound  to  substantiate  by  proof  what  he 
^ays,  has  been  thus  stated  by  Lord  Alvan- 
ley,  Ch.  J.:  "If  it  were  to  be  understood 
that,  whenever  a  master  gives  a  bad  char- 
svcter  to  a  servant  who  has  quitted  his  serv- 
ice, he  may  be  forced  by  the  servant,  in  jus- 
tification of  his  conduct  as  a  master,  to 
prove  the  particulars  which  he  has  stated 
respiting  the  8cr>'ant,  it  would  be  impossi- 
l>le  for  any  master  so  understanding  the  law 
(at  least,  with  any  regard  to  his  own 
-ftafety)  to  give  any  character  but  the  most 
favorable  to  a  servant,  and  consequently  im- 
fK)ssible  for  a  servant,  not  entitled  to  the 
most  favorable  character,  to  obtain  any  new 
place."   Rogers  v.  Clifton,  3  Bos.  &  P.  587. 

The  doctrine  of  the  Scotch  courts  is  that, 
-where  a  servant  seeks  to  recover  ^iaraages 
lor  a  statement,  imputing  misconduct  to 
him,  which  has  been  made  by  his  master,  in 
4liacharge  of  a  duty,  to  the  proper  authority, 
he  must  put  in  issue,  not  only  that  the 
»«tatement  was  made  maliciously,  but  also 
that  it  was  made  without  probable  cause. 
Hill  V.  Thompson,  19  Sc.  Sess.  Cas.  4th  se- 
ries, p.  377  (entry  by  captain  in  ship's  log, 
in  compliance  with  a  provision  in  the  mer- 
<*hant  shipping  act  of  1854,  charged  an  of- 
ticer  with  wilful  disobedience);  Croucher  v. 
Inglis,  16  Sc.  Sess.  Cas.  4th  series,  774; 
( minister  of  parish  in  which  the  pursuer  re- 
«»ided  had,  by  letters  written  by  nim  to  the 
inspector  of  poor  of  another  parieih  and  to 
the  board  of  supervision,  represented  the 
plaintiff  as  grossly  unfit  to  have  the  charge 
of  pauper  children  boarded  with  him  by  the 
})arochial  board  of  the  second'  parish). 

"It  is  certainly  not  necessary,  in  order  to 
c'nable  a  plaintiff  to  have  the  question  of 
malice  submitted  to  the  jury,  that  the  evi- 
«!(»nce  should  be  oUch  as  necessarily  leads  to 
the  conclusion  that  malice  existed,  or  that  it 
*5hould  be  inconsistent  with  the  nonexist- 
«Mice  of  malice;  but  it  is  necessary  that  the 
•evidence  should  raise  a  probability  of  mal- 
ice, and  be  more  consistent  with  its  exist- 
ence than  with  its  nonexi-^tence."  Somer- 
'\ille  v.  Hawkins,  10  C.  B.  583;  S.  P.  Taylor 
-V.  Hawkins,  16  Q.  B.  308,  per  Erie,  J.;  Har- 
ris V.  Thompson,  13  C  B.  333. 

The  defendant  cannot  object  to  a  charge 
which  is  substantially  to  the  effect  that,  un- 
less the  jury  are  satisfied  that  the  defend- 
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ant  availed  himself  of  the  occasion  to  make 
the  statement  maliciously,  they  should  find 
for  defendant.  Wells  v.  Lindop,  aupra^  re- 
ferring to  rule  laid  down  by  Bramwell,  L. 
J.,  in  Clark  v.  Molyneux,  L.  R,  3  Q.  B.  Div. 
237. 

Slight  evidence  of  malice  may  be  left  to 
the  jury.    Fowles  v.  Bowen,  30  N.  Y.  20. 

In  the  absence  of  such  evidence,  "it  is  the 
office  of  the  judge  to  say  that  there  is  no 
question  for  the  jury,  and  to  direct  a  non- 
suit or  a  verdict  for  the  defendant.  Other- 
wise there  might  be  a  question  for  the  jury 
in  every  case  where  a  master,  however 
fairly,  ^ves  the  character  of  a  servant;  and, 
if  they  conceived  that  there  was  malice  lurk- 
ing in  the  mind  of  the  master,  they  might 
give  a  verdict  for  the  plaintiff  on  the  ground, 
merely,  of  the  communication  having  taken 
place;*  and  this  would  apply  to  all  cases  in 
which  the  occasion  has  been  said  to  repel  the 
presumption  of  malice."  Taylor  v.  Haw- 
kins, 16  Q.  B.  308,  per  Lord  Campbell,  Ch. 
J.  The  same  doctrine  is  laid  down  in  Kelly 
V.  Partington,  4  Barn.  &  Ad.  700,  Caul- 
field  V.  Whitworth,  18  L.  T.  N.  S.  627; 
Tench  v.  Great  Western  R.  Co.  33  U.  C. 
Q.  B.  8. 

If  such  evidence  is  forthcoming,  "the  ques- 
tion is  to  be  left  to  the  jury  whether  the 
defendant  spoke  the  words  with  an  honest 
belief  that  the  imputation  conveyed  by  them 
was  true,  or  from  motives  of  malice  or  ill- 
will."  Jackson  v.  Hopperton,  16  C.  B.  N.  S. 
829,  2  Week.  Rep.  913  10  L.  T.  N.  S.  529, 
per  Erie,  Ch.  J.  See  also  Kelly  v.  Parting- 
ton, supra;  Dixon  v.  Parsons,  1  Fost.  &  F. 
24;  Keight  v.  Hill,  43  J.  P.  176;  Hemmens  v. 
Nelson,  138  N.  Y.  517,  20  L.R.A.  440,  34  N. 
E.  342;  Gassett  v.  Gilbert,  6  Gray,  94;  Dale 
V.  Harris,  109  Mass.  193;  Hollenbeck  v.  Ris- 
tine,  105  Iowa,  488,  67  Am.  St.  Rep.  306,  75 
N.  ^.  356. 

The  existence  of  malice  may  be  made  out 
either  from  the  language  of  the  communi- 
cation itself,  or  by  such  extrinsic  evidence 
as  may  be  afforded  by  the  relation  of  the  par- 
ties, the  circumstances  attending  the  pub- 
lication, or  the  conduct  and  expressions  of 
the  defendant.  Wright  v.  Woodgate,  2 
Cromp.  M.  &  R.  573,  Tyrw.  &  G.  12,  per 
Parke,  B;    Gassett  v.  Gilbert,  «i*pra. 

In  Indiana  it  is  provided  that  the  docu- 
ment which  an  employer  is  required  by  stat- 
ute to  furnish,  showing  the  cause  of  the  dis- 
charge of  a  servant,  shall  "never  be  used 
as  the  cause  for  an  action  for  slander  or 
libel"  against  the  employer.  Homer's  Anno. 
Stat.  §  5206r,  3.     See  I.,  b,  supra. 

1.  Circumstances  from  which  malice  may  be 
inferred. 

In  cases  involving  the  right  of  a  servant 
to  recover  damages  for  a  ^statement  preju- 
dicial to  his  character,  the  existence  of  mal- 
ice has  been  discussed  with  reference  to  the 
following  circumstances : 

(I)  That  the  statement  made  by  the  de- 
fendant was  untrue.  Evidence  which  goes 
no  further  than  to  prove  that  the  defama- 
tory words  were  untrue  is  not  sufiicient  to 
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warrant  the  inference  of  malice.  Fountain 
V.  Boodle,  3  Q.  B.  5;  Fowlea  ▼.  Bo  wen,  30 
N.  Y.  20. 

Such  an  inference,  however,  may  be  drawn 
where  it  is  Bhown  that  the  defendant  knew 
that  the  words  were  untrue.  Fountain  v. 
Boodle,  3  Q.  B.  5,  2  Gale  &  D.  455,  per  Lord 
Denman. 

Tliat  malice  is  implied  where  the  character 
given  is  false,  to  the  knowledge  of  the  de- 
fendant, is  also  the  doctrine  accepted  in 
Scotland.  Anderson  v.  Wishart,  1  Murray, 
429. 

When  the  statement  is  shown  to  have 
been  a  false  one,  it  is  incumbent  on  .the  de- 
fendant to  answer  the  prima  facie  case  of 
malice  thus  established  by  proving  that  the 
Htatement  was  made  with  an  honest  belief 
that  it  was  true;  and,  if  he  fails  to  do  so,  a 
verdict  in  favor  of  the  plaintiff  is  justifi- 
able. Fountain  v.  Boodle,  3  Q.  B.  5,  per  Pat- 
teson,  J.;  Wells  v.  Lindop,  14  Ont.  Rep.  276. 

It  is  primarily  a  question  for  the  jury, 
whether  the  defendant  honestly  believed 
ihat  what  he  stated  was  true,  and  whether 
he  acted  in  what  he  considered  the  discharge 
of  his  duty.  Scarll  v.  Dixon,  4  Fost.  &  F. 
250. 

In  Gassett  v.  Gilbert,  6  Gray,  W,  the  court 
thus  laid  down  the  law:  "The  question  of 
good  faith  on  the  part  of  the  defendants, 
and  their  honest  belief  in  the  truth  of  the 
statements  put  forth  by  them,  are  matters 
of  fact  which  are  to  be  determined  exclu- 
sively by  the  jury.  Although  it  is  not  nec- 
essary for  the  defendants  to  prove  the  truth 
of  the  statements  contained  in  the  notice, 
in  order  to  justify  the  publication,  yet  proof 
of  their  falsity  is  admissible  on  the  part  of 
the  plaintiff  to  show  that  the  defendants 
did  not  act  on  an  honest  belief  in  their 
truth." 

(2)  That  the  statement  waa  made  volun- 
tarily, and  not  in  response  to  an  application 
from  an  interested  party.  It  has  already 
been  pointed  out  that,  according  to  the  great 
preponderance  of  authority,  this  fact  does 
not  take  a  communication  out  of  the  prima 
facie  privileged  class.  (IL,  h,  9upra.)  But 
its  competency  as  evidence  of  malice  is  also 
recognized. 

In  Rogers  v.  aifton,  3  Bos.  &  P.  587, 
where  the  defendant  had  sought  out  a  for- 
mer employer  of  the  plaintiff  and  told  him 
that  the  plaintiff,  after  being  dismissed,  had 
refused  to  quit  the  house  until  he  had  re- 
'  oeived  a  month's  wages,  to  which  he  con- 
ceived himself  to  be  entitled,  the  court  held 
that  this  single  act  of  impertinence  on  the 
Hervant's  part  did  not  justify  his  officious 
interference.  ''I  think,"  said  Chambre,  J., 
"the  inducement  to  Sir  Gervas  Clifton  to  do 
all  this  was  the  quarrel  which  had  taken 
place  between  himself  and  the  plaintiff  at 
parting.  Considering,  therefore,  as  I  do, 
the  quarrel  as  the  real  cause  of  the  charge 
made  against  the  plaintiff,  and  seeing  so 
much  officious  interference  on  the  part  of 
the  defendant,  I  am  quite  clear  we  ought 
not  to  grant  a  new  trial." 

A,  having  discharged  his  servant,  and 
hearing  that  he  was  about  to  be  engaged  by 
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B,  wrote  a  letter  to  B,  and  informed  hiA 
that  he  had  discharged  him  for  misconduct. 
B,  in  answer,  desired  further  information. 
A  then  wrote  a  second  letter  to  B,  stating 
the  grounds  on  which  he  had  discharged  the 
servant.  In  an  action  by  the  servant  against 
A  for  a  libel  contained  in  this  letter,  it  was* 
held  that,  assuming  the  letter  to  be  a  privi- 
leged communication,  it  was  properly  left 
to  the  jury  to  consider  whether  the  second 
letter  was  written  by  A  bona  fide,  or  with 
an  intention  to  injure  the  servant.  Patti- 
son  V.  Jones,  8  Bam.  &  C.  578.  Littledale, 
J.,  said:  "Upon  the  question,  whether  a 
master  who  has  written  a  libel  in  giving  the 
character  of  a  servant  has  acted  bona  fide 
or  not,  it  may  make  a  very  material  differ- 
ence whether  he  volunteered  to  give  th(^ 
character,  or  had  been  called  upon  so  to  do. 
At  all  events,  when  he  volunteers  to  give 
the  character  stronger  evidence  will  be  re- 
quired that  he  acted  bona  fide  than  in  the 
case  where  he  has  given  the  character  after 
being  required  so  to  do." 

The  fact  that  the  servant's  former  em- 
ployer, when  writing  a  letter  about  other 
matters  to  a  person  who  had  hired  the  serv- 
ant on  the  strength  of  a  recommendation 
given  by  the  writer,  alluded  to  the  servant, 
and  induced  inquiries  about  him,  is  not  evi- 
dence of  malice.  Gardner  v.  Slade,  13  Q.  B. 
796.  Wightman,  J.,  said:  "It  seems  to  me 
precisely  the  same  thing  as  if  the  question.4 
then  nut  had  been  put  to  Mrs.  Slade  [the- 
defendant's  wife]  when  the  first  inquiry  as 
to  character  was  made.  The  answers  would 
then  have  been  privileged,  unless  malice  had 
been  shown;  and  I  think  that,  spoken  a» 
thev  were,  they  afford  no  evidence  of  mal- 
ice.'^' 

For  a  case  in  which  malice  was  held  not  to 
be  inferable,  although  the  communication 
was  voluntary,  see  Child  v.  Affleck,  9  Bam. 
&  C.  403. 

(3)  Tliat  the  defendant  imparted  to  a 
third'  person  information  as  to  misconduct 
of  which  he  believed  the  plaintiff  to  have 
been  guilty  after  he  had  left  his  service. 
Such  a  oommunication  was  denied  to  be  an 
"officious  interference,"  betokening  malice, 
where  it  had  been  made  in  response  to  an 
inquiry,  and  also  voluntarily  conveyed  to 
parties  from  whom  the  defendant  had  re- 
ceived the  servant  with  a  good  character. 
Child  V.  Affleck,  4  Mann.  &  R.  338,  9  Bam. 
&  C.  403.  "It  has  been  contended,"  said 
Bayley,  J.,  "that  the  letter  should  not  have 
contained  the  statement  of  the  alleged  mis- 
conduct after  the  plaintiff  left  the  defend- 
ant's service.  But  I  think  that  Mrs.  Affleck 
would  have  stopped  short  of  her  duty  in 
withholding  that  information,  and  that  she 
was  not  bound  to  disclose  the  names  of  the 
persons  from  whom  she  received  it."  With 
respect  to  the  writing  of  the  letter  to  the 
person  from  whom  the  servant  had  brought 
a  character,  the  learned  judge  remarked  that 
it  was  not  a  malicious  act  to  make  a  com- 
munication which  might  have  the  effect  of 
preventing  the  former  character  from  being 
Bet  up  afirain  as  the  true  one. 

(4)  That  the  prejudicial  statement 


1904. 


WABASH  K.  00.  ▼.  YOUNG. 


1117 


^y  the  defendant  was  inconsistent  with  a 
favorable  one  previously  made  by  him.  Mac- 

-donald  v.  M'Coll,  3  Sc.  Sess.  Gas.  5th  series, 
1082. 

( 5 )  That  the  communication  was  made  to 
4in  improper  person. 

That  a  master  had  told  each  of  two  serv- 
ants, in  the  absence  of  the  other,  that  he 
v-as  discharging  them  because  both  had  been 
robbing  him,  was  denied  to  be  evidence  of 
malice.  Manby  v.  Witt,  18  C.  B.  544.  Jer- 
^'is,  Ch.  J.,  remarked  that  the  defendant 
w&s  not  only  right  in  pursuing  the  course 
he  did,  but  that  he  was  bound,  when  he  ac- 
•c'used  one  of  the  plaintiffs  of  robbing  him, 
-to  tell  her  with  whom  she  was  charged  with 
liaving  acted;  and  that,  when  he  charged 
t:he  other  plaintiff  with  robbing  him,  he  was 
bound  to  name  his  accomplice. 

The  mere  fact  of  a  third  person  being 
present  does  not  render  the  communication 
absolutely  unauthorized,  though  it  may  be 
A  circumstance  to  be  left  with  others,  in- 
•<*luding  the  style  and  character  of  the  lan- 
l^age  used,  to  the  consideration  of  the  jury, 
who  are  to  determine  whether  the  defend- 
4int  has  acted  bona  fide  in  making  the 
charge,  or  been  influenced  by  malicious  mo- 
tives. Toogood  V.  Spy  ring,  1  Cromp.  M.  & 
K.  181,  per  Parke,  B. 

(6)  That  a  communication  admitted  to  be 
privileged  as  regards,  the  persons  to  whom 
it  was  addressed  was  transmitted  in  such  a 
tuanncr  that  other  persons  might  read  it. 

In  Sadgrove  v.  Hole  [1901]  2  K.  B.  1,  it 
was  held  that,  though  the  mere  fact  that  a 
<*ommunication  had  been  sent  by  postcard, 
instead  of  by  a  closed  letter,  would  gener- 
ally be  evidence  of  malice,  yet,  in  the  pres- 
4»nt  case,  inasmuch  as  the  communication 
would  not  be  understood  by  the  persons 
through  whose  hands  it  passed  as  referring 
to  the  plaintiff,  there  was  no  evidence  of 
■♦•x  press  malice  to  avoid  the  privilege. 

See  also  Tench  v.  Great  Western  R.  Co. 
33  U.  C.  Q.  B.  8,  Reversing  32  U.  C.  Q.  B. 
4.52   (for  facts,  see  III.,  a,  infra). 

(7)  Or  that  it  was  transmitted  to  an  un- 
necessarily large  number  of  persons. 

A  baker  published  in  a  newspaper  a  state- 
ment to  the  effect  that  the  plaintiff,  one  of 
liis  drivers,  had  "left  my  employ  and  taken 
upon  himself  the  privilege  of  collecting  my 
'l)ill8,"  etc.  It  was  held  that  no  exception 
lay  to  a  ruling  that  the  publication  was 
jirivileged,  if  made  in  good  faith,  and  if 
found  by  the  jury  to  be  a  reasonable  mode 
•«)f  giving  the  notice.  Hatch  v.  Lane,  106 
Mass.  394.  The  jury  found  this  to  be  a  rea- 
sonable mode  of  giving  notice,  thus  nega- 
tiving express  malice. 

But  to  give  a  similar  publicity  to  the  dis- 
charge of  a  cook  or  butler  would  be  without 
justification.  King  v.  Patterson,  49  N.  J. 
L.  417,  €0  Am.  Rep.  622,  9  Atl.  70.i. 

In  most  instances,  however,  the  question 
whether  the  publication  was  improper  quooii 
personam  has  been  treated  a^  having  a  di- 
rect bearing  upon  the  question  whether  the 
•occasion  was  prima  facie  privileged.  See 
II.,  j,  1,  supra. 

(8)  That  the  defendant  included  in  the 
^L.R.A.(N.S.) 


document  complained  of  statements  or  lan- 
guage not  warranted  by  the  occasion  which 
led  to  its  being  published.  Malice  may  be 
inferred  where  the  terms  of  the  document 
went  beyond  the  limits  of  «what  was  neces- 
sary and  proper  to  accomplish  the  legitimate 
purpose  of  protecting  the  defendant  and  par- 
ties for  wnose  information  the  document 
was  published.  Gassett  v.  Gilbert,  6  Gray, 
94  (for  facts,  see  II.,  h,  10,  supra.) 

In  Taylor  v.  Hawkins,  16  Q.  B.  308,  15 
Jur.  748,  20  L.  J.  Q.  B.  N.  S.  313,  it  was  held 
that  the  defendant  did  not  "go  beyond  what 
might  be  said  by  a  person  honestly  wishing 
to  tell  the  whole  truth,"  where,  in  reply  to 
the  plaintiff's  brother,  who  had  inquired  of 
the  defendant  why  he  had  treated  the  plain- 
tiff so,  and  was  keeping  him  out  of  a  sit- 
uation, he  said:  "He  has  robbed  me;  and 
1  believe  for  years  past;"  and  added  that  he 
concluded  so  from  the  circumstances  under 
which  he  had  discharged  the  plaintiff. 

See  also  Brown  v.  Norfolk  &  W.  R.  Co. 
100  Va,  619,  60  L.ILA.  472,  42  S.  E.  664,  HI., 
c,  infra. 

This  element  has  also  been  treated  as  one 
which  takes  a  statement  altogether  out  of 
the  privileged  class.    See  II.,  j,  2,  supra. 

(9)  That  the  defendant  made  a  permanent 
record  of  the  defamatory  matter  in  such  a 
manner  as  to  render  it  constantly  accessible 
to  a  large  number  of  persons. 

In  Lawless  v.  Anglo-Egyptian  Cotton  & 
Oil  Co.  L.  R.  4  Q.  B.  262  (see  II.,  h,  13, 
supra),  it  was  intimated,  arguendo,  that 
there  would  have  been  independent  evidence 
of  malice  for  the  consideration  of  the  jury 
if  the  statements  complained  of  (which  had 
been  inserted  in  a  report  made  by  the  direc- 
tors to  the  shareholders  of  the  defendant 
company)  had  been  entered  in  the  books  of 
the  company  to  stand  for  an  indefinite  pe- 
riod as  a  record,  that  an  accusation  injuri- 
ous to  the  character  of  the  plaintiff  as  an 
employee  had  been  brought  against  him. 

(10)  That  the  circumstance  which  con- 
stituted the  subject-matter  of  the  statement 
complained  of  had  occurred  a  long  time  be- 
fore it  was  made. 

In  a  case  where  a  letter,  reflecting  on  the 
conduct  of  plaintiff  in  his  management  of 
a  college,  hsid  been  published  in  a  newspa- 
per, as  part  of  the  contents  of  a  report  of 
an  inspector  of  charities,  it  was  held  that 
comments  upon  it  were  only  material  as 
evidence  of  malice.  Cockburn,  Ch.  J.,  laid  it 
down  that  the  mere  fact  that  the  informa- 
tion was  old  did  not  show  malice,  in  point  of 
law,  the  jury  being  entitled  to  consider 
whether  the  bad  system  condemned  in  the 
letter  had  been  perpetuated.  Cfex  v.  Fee- 
ney,  4  Fost.  &  F.  13. 

(11)  That  the  defendant  reiterated  the 
defamatory  statement  after  he  had  admit- 
ted it  to  be  untrue.  See  Missouri  P.  R.  Co. 
V.  Behee,  2  Tex.  Civ.  App.  107,  21  S.  W.  384. 
the  facts  of  which  are  given  in  III.,  c,  infra. 

This  circumstance  has  also  been  viewed 
as  one  which  takes  a  statement  altogether 
out  of  the  privileged  clads.  See  II.,  j,  4, 
ftupra. 

(12)  That  the  defendant  refused  to  tell. 
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fully  the  reasons  for  which  he  was  dis- 
iiiisHed.  Such  a  refusal  may  or  may  not  be 
evidence  of  malice,  according  to  circum- 
stances. 

In  Manby  v.  Witt,  18  C.  B.  644,  where  it 
was  held  that  a  master  was  justified  in  tell- 
ing each  of  two  servants  whom  he  accused 
of  theft  that  the  other  wa8  regarded  as  his 
accomplice,  it  was  remarked  by  Jervis,  Ch. 
J.,  during  the  argument  of  counsel,  that,  if 
he  had  not  done  this,  "he  would  have  very 
imperfectly  performed  his  duty,  inasmuch  as 
he  would  be  suppref^sing  the  party's  means 
of  answering  the  charge;  and  so  he  might 
have  laid  himself  open  to  an  imputation  of 
malice." 

On  the  other  hand,  where  the  plaintiff  had 
been  dismissed  for  misconduct  by  the  di- 
rectors of  one  company  and  the  communi- 
cation in  question  had  b<>en  made  by  one  of 
those  directors  to  the  board  of  another  com- 
pany of  which  he  was  also  a  director,  it 
was  held  that  the  defendant's  refusal  to  go 
into  the  charges  in  the  presence  of  the 
plaintiff  and  his  attorney  was  consistent 
with  bona  fides,  and  therefore  not  evidence 
of  malice  which  could  properly  be  sub- 
mitted to  the  jury.  Harris  v.  Thompson,  13 
C.  B.  333.  Jervis  Ch.  J.,  said:  "He  might 
fairly  say  that  it  was  piioujrh  for  him,  as  a 
director,  to  make  a  general  charge,  and  that 
it  was  no  part  of  his  duty  to  furnish  evi- 
dence." He  had  a  right  and  a  duty  to  put 
his  codirectors  in  possession  of  the  facts 
known  to  him ;  but  he  was  not  bound  to  pro- 
duce strict  proof  of  the  charges  on  which  the 
other  company  was  acting  in  dismissing  the 
plaintiff. 

(13)  That  the  defendant  refused  to  grant 
reasonable  facilities  for  investigating  the 
truth  of  his  assertion.  As  where  he  refused 
to  point  out  an  entry  in  a  book,  when  that 
became  the  means  of  proving  or  disproving  a 
charge  which  the  defendant  had  made.  Kelly 
v.  Partington,  4  Bam.  &  Ad.  700. 

(14)  That  the  defamatory  statement  was 
couched  in  more  violent  and  intemperate 
language  than  the  occasion  called  for. 

In  Cowles  v.  Potts,  34  L.  J.  Q.  B.  N.  S.  247, 
the  jury  negatived  malice  in  a  case  where 
the  defendant  had  declared  that  he  would 
not  keep  a  big  rogue  like  the  plaintiff  in  a 
certain  trust,  and  that  the  plaintifTd  roguery 
was  so  great  that  he  was  not  fit  to  be  near 
his  employer's  young  son. 

As  to  the  effect  of  the  same  circumstance 
in  avoiding  the  privilege  altogether,  see  II., 
i.,  9upra, 

(15)  That  the  statement  was  overcharged 
or  exaggerated,  or  the  facts  distorted. 
Blake  v.  Pilford,  1  Moody  &  R.  198  (in 
iharge  to  jury  by  Taunton,  J.). 

Where  a  master  of  a  discharged  servant,  in 
answering  a  letter  from  her  attorney,  de- 
manding the  balance  of  her  wages,  stated 
that  he  had  no  donbt  she  had  taken  certain 
articles  which  had  l)een  missed  from  the 
house,  the  question  of  malice  was  held  to  be 
for  the  jury  to  decide.  Laidlaw  v.  Gunn,  17 
Sc.  Sess.  Cas.  4th  series,  394. 

(16)  That  the  defendant,  on  an  occasion 
subsequent  to  that  upon  which  the  gtate- 
4L.R.A.(N.S.) 


ment  complained  of  was  made,  used  lan- 
guage which  evinced  an  unfeeling  reckless- 
ness as  to  the  effect  of  that  statement  upon 
the  ability  of  the  plaintiff  to  earn  an  honest, 
livelihood.  As  where  the  master,  when  re- 
quested to  afford  reasonable  facilities  for  in- 
vestigating the  truth  of  liis  statement,  re- 
marked, "What  is  that  to  me  ?"  when  it  wa» 
suggested  that  a  female  servant  might  have- 
been  driven  to  prostitution.  Kelly  v.  Part- 
ington, ttupra, 

(17)  That  the  defendant  employed  an  im- 
proper expedient  for  the  detection  of  the- 
crime  with  which  he  afterwards  charged 
the  plaintiff. 

The  mere  fact  that  the  cashier  of  a  bank 
had  marked  coins  for  the  purpose  of  detect- 
ing an  unknown  employee,  who  was  commit- 
ting thefts,  is  not  evidence  which  is  compe- 
tent to  prove  that  he  was  actuated  by  malice 
in  subsequently  accusing  a  boy  of  theft  in 
the  presence  of  his  father  and  a  bookkeeper. 
Livingston  v.  Bradford,  115  Mich.  140,  73  N\ 
W.  135. 

(18)  That  the  defendant,  having  pleade<i 
justification,  introduced  no  evidence  in  sup- 
port of  the  plea. 

The  only  cases  in  which  a  jury  is  entitle? 
to  consider  this  circumstance  as  evidence  of 
malice,  in  aggravation  of  damages,  are  tho$(^ 
in  which  the  communication  was  not  privi- 
leged.   Wilson  v.  Robinson,  7  Q.  B.  68. 

III.  Blacklisting  of  sen*ants. 

a.  Generally. 

In  several  of  the  reported  cases  the  re- 
medial  rights  of  servants  who  have  suffered 
damage  from  the  publication  of  their  names> 
in  those  circulars  or  notices  which  are  now 
commonly  known  as  "blacklists"  have  been 
detenpined  with  reference  to  the  principles 
of  the  law  of  libel.  But,  as  the  subject  ha> 
been  dealt  with  from  other  standpoints  also, 
and  a  peculiar  interest  attaches  to  it,  as- 
one  of  the  characteristic  incidents  of  the  con- 
ditions created  by  the  industrial  develop- 
ments of  modem  times,  it  will  be  of  interest 
to  the  profession  in  bringing  together  all  the^ 
decisions,  English,  Canadian,  and  American, 
in  which  its  various  judicial  aspects  have 
been  discussed. 

In  its  broadest  sense,  the  expression 
"blacklist"  may  be  said  to  denote  a  docu- 
ment by  means  of  which  A,  either  volunta- 
rily, or,  as  is  most  frequently  the  case,  in 
pursuance  of  a  previous  arrangement,  rom- 
municates  to  B  certain  information  about  c . 
which  is  likely  to  pix^vent  B  from  enterins: 
into  busines/*  relations  with  C.  This  de- 
seription  is  comprehensive  enough  to  cover 
the  posting  of  workmen  by  labor  organiza- 
tions. But  this  aspect  of  "blacklisting"  i* 
more  appropriately  treated  under  the  head 
of  trade  unions.  The  only  species  of  "black- 
list" with  which  we  shall  deal  in  this  artiele 
is  that  which  is  issued  by  an  emplciyer  or 
labor,  with  the  object  of  rendering  it  mor.* 
difficult  for  the  persons  mentioned  in  it  t(» 
procure  work.  The  cases  relating  to  each  of 
the  two  forma  in  which  such  a  '"blacklist**  is 
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published  arc  reviewed  in  the  following  sub- 
divisions. 

b.  Notices  exchanged  between  different  em- 
ployers in  the  same  line  of  business. 

It  is  to  documents  of  this  kind  that  the 
term  ^'blacklists"  is  most  commonly  applied. 

In  State  ex  rel.  Scheffer  v.  Justus,  85 
Minn.  279,  56  L.R.A.  757,  89  Am.  St.  Rep. 
550,  88  N.  W.  759,  the  court  observed :  "Con- 
ceding that  the  word  'blacklist'  .  .  .  has 
no  well-defined  meaning  in  the  law,  either 
by  statute  or  judicial  expression,  the  gen- 
eral understanding  of  the  term  is  that  it 
has  reference  to  the  practice  of  one  employ- 
er presenting  to  another  the  names  of  em- 
ployees for  the  purpose  of  furnishing  in- 
formation concerning  their  standing  as  em- 
ployees." 

The  cases  in  which  their  legal  effect  has 
been  discussed  may  be  conveniently  arranged 
under  four  distinct  heads,  which  have  ref- 
erence to  the  nature  of  the  remedy  sought 
by  the  servant. 

1.  Actions  for  libel. 

Under  the  general  principles  of  the  law  of 
libel,  it  is  clear  that,  where  a  notice  showing 
the  unfitness  of  a  discharged  servant  for  the 
)>osition  he  held  is  sent  by  his  former  em- 
l)loyer  to  other  employers  in  the  same  line 
of  business,  without  malice  and  for  the  sole 
purpose  of  enabling  them  to  avoid  the  em- 
ployment of  unsuitable  persons,  the  publica- 
tion must  be  deemed  as  privileged, — as  being 
made  bona  fide  upon  a  subject-matter  in 
which  the  party  communicating  the  infor- 
mation has  an  interest,  or  in  reference  to 
which  he  has  a  duty,  to  persons  having  a 
corresponding  interest  or  duty. 

In  Wabash  R.  Co.  v.  Young,  162  Ind.  102, 
69  X.  £.  1003,  a  declaration  which  alleged 
that  the  appellant  railway  company  "black- 
listed" the  appellee,  by  informing  another 
railway  company  that  he  was  a  "labor  ag- 
itator," was  held  not  to  describe  such  a 
malicious  interference  with  the  appellee's 
business  as  would  create  a  liability  at  com- 
mon law.  An  analysis  of  the  judgment  of 
the  court  discloses  the  following  grounds 
for  its  decision:  (1)  That  there  was  no 
averment  that  a  charge  of  this  nature  was 
calculated  to  injure  the  appellee,  or  that  any 
odium  attached  to  members  of  such  orders, 
or  to  labor  agitators;  (2)  that  the  charge 
was  not  libelous  per  «c,  as  implying  the  use 
of  unla\^ful  or  improper  means  to  promote 
the  interests  of  laboring  men;  (3)  that  no 
connection  was  shown  between  the  alleged 
statement  and  the  failure  of  the  appellee  to 
obtain  employment,  or  his  loss  of  any  posi- 
tion; (4)  that,  for  aught  that  appeared  in 
the  declaration,  the  statement  made  concern- 
ing the  appellee  was  true,  and,  if  it  was 
true,  it  could  not  render  the  appellant  liable; 
(5)  that  the  information  given  to  the  sec- 
ond railway  company  was  not  volunteered 
by  the  appellant,  but  was  given  in  answer 
to  an  inquiry. 
4L.R.A.(X.S.) 


The  general  phraseology  used  in  the  text 
to  express  the  quality  of  a  privileged  com- 
munication is  taken  from  the  judgment  of 
Lord  Campbell  in  Harrison  v.  Bush,  5  El.  &. 
Bl.  344. 

On  the  other  hand,  the  privilege  of  the 
occasion  will  not  protect  an  employer  who 
inserts  in  a  notice  of  this  description  a  de- 
famatory statement  which  he  knows,  or 
should  know,  to  be  false. 

An  action  was  held  to  be  maintainable  for 
sending  the  following  printed  circular  to  a 
number  of  employers  following  the  same 
business  as  the  plaintiff's  master:  "John 
Lally,  an  apprentice  in  my  shop,  not  out  of 
his  time,  quit  work  without  cause  on  August 
1.  If  he  is  working  for  you  now,  or  applies 
for  work,  you  will  understand  the  situation. 
Article  11  of  the  by-laws  covers  the  case.** 
Lally  V.  Cant  well,  40  Mo.  App.  44  (former 
appeal  30  Mo.  App.  524  where  it  was  held 
that  the  petition  stated  a  good  cause  of  ac- 
tion).  The  court  said  that  the  word  "quit" 
implied  "wrongfully  quit,"  a  false  state- 
ment, as  the  plaintiff  had  not  been  legally 
bound  as  an  apprentice,  and  could  quit  at 
any  time. 

2.  Actions  for  conspiracy. 

In  the  absence  of  proof  that  the  agree- 
ment in  pursuance  of  which  the  "blacklist'* 
in  question  was  sent  out  by  his  employer 
was  entered  into  for  a  malicious  purpose,  the 
inclusion  in  it  of  a  true  statement,  to  the 
effect  that  a  certain  servant  participated  in 
a  strike,  does  not  furnish  any  ground  for  an 
action  for  conapiracy,  although,  as  a  result 
of  the  "blacklisting,"  he  was  unable  to  pro- 
cure or  retain  work  under  other  employers. 
Jenkinson  v.  Nield,  8  Times  L.  R.  540.  The 
court  held  that  the  action  came  within  the 
principle  of  Mogul  S.  S.  Co.  v.  McGregor 
[1892]  A.  C.  51.  There  was  no  evidence,  it 
was  said,  that  the  defendants  were  actuated 
by  any  other  motive  than  self-interest.  If 
that  were  so,  and  they  were  not  desirous  of 
injuring  the  plaintiff,  *their  conduct  was  not 
actionable. 

In  Atkins  v.  W.  A.  Fletcher  Oo.  65  N.  J. 
Eq.  658,  55  Atl.  1074,  the  members  of  a 
striking  labor  union  attempted  to  procure  an 
injunction  for  the  purpo.^e  of  preventing  in- 
terference by  the  defendant  with  "picketing*' 
by  the  members  of  the  union.  The  bill  al- 
leged that  the  members  of  a  certain  trades 
association,  including  the  defendant,  have 
conspired  together  to  prevent  the  employees 
discharged  by  defendant  for  striking  from 
receiving  employment  by  any  of  the  mem- 
bers of  the  association.  This  allegation  was 
declared  to  be  based  upon  the  erroneous  idea 
that  employers  have  not  the  right  to  com- 
bine freely  to  refuse  employment  to  any 
kind  or  class  of  workmen  precisely  as  em- 
ployees have  a  right  to  combine  freely  to  re- 
fuse to  be  employed  by  any  employer  who 
sees  fit  to  employ  workmen  of  whom  they 
disapprove,  or  in  any  respect  to  conduct  his 
business  contrary  to  their  viewA. 

In  Worthington  v.  Waring,  157  Mass.  421, 
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20  L.R.Ar342,  34  Am.  St.  Rep.  294,  32  N.  E. 
744,  th«  petitioners,  who  had  been  employed 
as  weavers  in  a  mill  owned  by  a  corporation 
of  which  the  defendants  were  the  treasurer 
and  superintendent,  left  their  work  after 
their  demand  for  higher  w&ges  had  been  re- 
fused. The  defendants  then  sent  their 
names  on  a  '^blacklist"  to  the  officers  of  oth- 
er mills  in  the  vicinity,  informing  them  that 
petitioners  had  left  on  a  strike.  The  pe 
tition  alleged  that  the  defendants  and  the 
officers  of  the  other  mills  had  thereupon  con- 
spired together  not  to  employ  the  petition- 
ers, with  intent  to  compel  them  either  to  go 
without  work  in  the  vicinity,  or  to  go  back 
to  work  at  their  former  place  at  such  wages 
ns  that  corporation  should  see  fit  to  pay 
them.  It  was  held:  (1)  That  striking  em- 
ployees whose  names  are  put  by  their  em- 
ployers on  a  "blacklist"  which  is  sent  to 
other  employers  in  the  same  city,  with 
whom  a  combination  has  been  made  by  an 
agreement  not  to  employ  "blacklisted"  em- 
ployees of  other  employers,  cannot  unite  in 
an  action  against  the  employers;  but,  if  any 
right  of  action  exists,  it  is  in  favor  of  each 
one  separately;  and  (2)  that  equity  will 
not  sustain  the  "blacklisting"  of  striking 
employees  in  order  to  prevent  their  employ- 
ment by  other  memberg  of  an  employers'  as- 
sociation; nor  will  it  compel  the  former 
employers  to  reinstate  them,  or  procure  for 
them  employment  with  other  persons;  but 
their  remedy,  if  any,  is  in  an  action  at  law. 

In  Bradley  v.  Pierson,  148  Pa.  602,  24  Atl. 
65,  an  action  was  brought  by  striking  em- 
ployees for  damages  resulting  from  their 
failure  to  obtain  employment,  in  conse- 
quence of  the  distribution  of  "blacklist"  cir- 
culars by  their  former  employer.  But,  as  it 
appeared  that  an  association  of  which  the 
employees  were  members  approved  of  their 
action  in  quitting,  and  paid  them  wages 
while  they  were  out  of  work,  the  court  said 
tliat  the  plaintiffs  could  not  recover  on  the 
facts,  and  that  it  was  therefore  useless  to 
•discuss  the  law  of  the  case. 

Compare  the  cases  cited  in  L,  a,  9upra,  as 
to  the  liability  of  employers  who  agree  not 
to  hire  servants  who  have  not  received 
•'clearance  cards." 

The  general  principle  embodied  in  Buffalo 
Lubricating  Oil  Co.  v.  Standard  Oil  Co.  106 
N.  Y.  669,  12  N.  E.  825,  Affirming  42  Hun, 
153,  that  a  libel,  published  in  pursuance 
of  a  conspiracy  to  ruin  the  business  of  a 
rival,  is  actionable,  may  also  be  referred  to 
in  this  connection. 

8.  Actions  on  the 


The  eiTect  of  several  decisions  seems  to  be 
that,  even  if  a  statement  inserted  in  a  cer- 
tain "blacklist"  was  not  libelous,  and  that 
agreement  in  pursuance  of  which  it  was  cir- 
culated was  not  an  unlawful  conspiracy,  a 
fit-rvant  who  has  suffered  injury  from  its 
publication  is  entitled  to  recover  damages  in 
a  special  action  on  the  case,  if  it  was  false, 
and  its  falsehood  was  known,  either  actually 
or  constructively,  to  the  employer  who  pro- 
cured its  insertion. 
4UR.A.(N.S.) 


In  Blumenthal  v.  Shaw,  23  C.  C  A.  590, 39 
U.  S.  App.  490,  77  Fed.  054,  the  facts  were 
as  follows:  Prior  to  the  transfer  of  a  busi- 
ness by  M.  to  B.  the  defendant,  a  firm  resi- 
dent in  another  state,  S.,  the  plaintiff,  a 
minor,  and  S.'s  father  entered  into  an  agree- 
ment with  M.  whereby  S.  entered  into  the 
service  of  M.  as  an  apprentice  for  a  term  of 
years.  The  parties  regarded  the  agreement 
as  though  it  were  a  valid  statutory  inden- 
ture of  apprenticeship,  although  in  fact  it 
was  not.  When  B.  took  over  the  business 
S.  remained  with  them  under  the  agreement. 
Subsequently  S.  was  summarily  discharged 
by  P.  the  general  foreman  of  the  defendant. 
P.  then  sent  out  notices  to  other  manufac- 
turers in  the  trade  in  Wilmington,  stating 
that  S.,  an  apprentice,  had  left  without 
cause,  and  requesting  that  S.  should  not  be 
employed.  These  notices  were  sent  out  in 
pursuance  of  an  understanding  among  the 
manufacturers  in  the  city  that  none  of  them 
should  employ  an  apprentice  belonging  to 
another  concern.  It  was  shown  that  S.  had 
thereafter  been  dismissed  from  two  factories 
where  he  had  been  employed,  because  of 
these  notices.  It  also  appeared  that  S.  had 
applied  to  P.  for  "discharge  papers,"  and  had 
been  refused.  S.  brought  a  special  action  on 
the  case  against  F.  B.  &  Co.  to  recover  dam- 
ages for  the  injury  which  he  had  sustained 
from  being  prevented  from  obtaining  em- 
ployment, and  from  being  dismissed  from 
places  where  he  had  procured  work.  It  was 
held:  (1)  That  P.  an  the  representative  of 
absent  principals  wno  had  invested  him  with 
a  general  agency,  had  implied  authority  to 
do  those  things  in  the  course  of  the  business 
which  were  appropriate  and  demanded  by 
the  occasion;  (2)  that  the  acts  of  P.,  result- 
ing from  his  mistake  in  assuming  that  S. 
was  bound  as  an  apprentice  during  the  re- 
mainder of  his  minority,  were  binding  upon 
the  defendant;  (3)  that  the  theory  of  the 
defendant  that  S.'s  alleged  grieyance  was  the 
publication  of  a  libel,  or  the  utterance  of 
slander  bv  the  defendant *s  agent,  was  unten- 
able; and  (4)  that,  as  S.  had  been  emanci- 
pated by  his  father,  he  was  entitled,  after  he 
became  of  age,  to  maintain  an  action  against 
the  defendant  to  recover  damages  for  their 
tortious  act. 

In  Willis  V.  Muscogee  Mffr.  Co.  120  Ga. 
597,  48  S.  £.  177,  it  was  laid  down  that, 
where  several  employers  in  a  city  make  a 
rule  that  employees  who  leave  without  cause 
must  give  notice,  and  continue  working  dur- 
ing the  period  covered  by  the  notice,  and 
agree  to  report  to  each  other  all  employees 
who  leave  without  compliance  therewith, 
and,  except  in  special  cases,  not  to  employ 
men  so  reported,  such  agreement,  although 
voluntary,  and  not  enforceable,  is  not,  in  the 
absence  of  malice,  an  unlawful  combination 
or  conspiracy  which  would  make  such  com- 
panies liable  to  men  properly  reported  for  a 
violation  of  the  rule ;  but  that  an  employer 
who  wrongfully  reports  an  employee,  and 
thus  damages  him  by  preventing  his  gettin? 
work,  is  liable.  The  court  took  the  position 
that  "an  employer  has  a  right  to  select  his 
employees  according. to  what  standard  ha 
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miny  choose,  though  such  standard  be  arbi- 
trary  or  unreasonable.    An   employer   cer- 
tainly has  a  right  to  refuse  to  employ  any- 
•<>ne  whom  he  knows  to  have  left  another 
employer  in  violation  of  a  reasonable  rule 
which   both  employers  are   seeking  to   en- 
force."   Accordingly,  "an  agreement  among 
^  number  of  employers  to  report  such  viola- 
tions, and  thus  assist  each  other  in  the  selec- 
tion  of  their  employees,   is  not   unlawful, 
though  coupled  with  an  agreement  to  em- 
ploy no  one  so  reported."     (See  headnote 
-written  by  the  court.)       In  the  opinion  we 
^nd    the    following    remarks:     "While    the 
'(corporation   which  entered   into   the  agree- 
ment above  described  had  a  right  to  do  so, 
they  owed  a  duty  to  their  employees  not  to 
^buse  that  right.    If  one  of  them  falsely  re- 
ported an  employee,  to  his  injury,  such  em- 
•ployee  may  recover  for  the  tort.    The  com- 
bination of  the  employers  was  a  powerful 
unachine  for  the  accomplishment  of  lawful 
Tesulta,  but  it  was  capable  of  misuse  to  the 
'injury  of  innocent  employees.    When  a  com- 
pany so  misuses  it,  such  company  must  take 
the  consequences.    ...    If  the  employer 
'who  promulgated  the  regulation  made  a  mis- 
-take  in  its  construction,  and  applied  it  to  a 
state  of  facts  which  did  not  come  within  it, 
^he  employee  injured  by  such  mistake  has 
41  right  to  recover.    The  employer  cannot  ar- 
"bitrarily  place  an  employee  upon  the  black- 
list, as  having  violated  the  regulation,  when 
in  point  of  fact  the  employee's  conduct  did 
^lot  come  within  the  terms  of  such  regula- 
i^ion  and  he  tnerefore  had  not  violated  it." 
.Ab  the  plaintiff  had  introduced  evidence  from 
which   the  jury  might  properly   find  that 
tlxe  plaintiff  had  been  discharged,  or  had  left 
the  service  of  the  defendant,  because  the 
latter  had  insisted  on  a  change  in  his  con- 
tract of   employment,   and   that   the   rule, 
therefore,  did  not  apply  to  him,  it  was  held 
^o  be  error  to  grant  a  nonsuit. 

In  Hundley  v.  Louisville  &  N.  R.  Co.  106 
Xy.  162,  63  L.R.A.  289,  88  Am.  St.  Rep.  298, 
48  S.  W.  429,  it  was  laid  down  that,  where 
several  railway  companies  have  made  an 
-agreement  that  no  person  discharged  for 
^ood  cause  by  any  of  the  parties  to  the 
:4igreement  shall  be  employed  by  any  of  the 
-others,  it  is  an  actionable*  wrong  for  one  of 
^hose  companies  to  enter  upon  its  records  a 
false  statement  as  to  its  reasons  for  dis- 
<'harging  an  employee.  It  was  held,  however, 
that  the  declaration  in  this  case  was  de- 
fective, as  not  containing  any  averment  that 
the  servant  had  sought,  and  been  refused, 
^«>mployment  in  consequence  of  the  wrongful 
viict,  the  reason  assigned  being  that  an  agree- 
ment of  this  chara^er  is  not  legally  injuri- 
•ous  to  the  servant  unless  it  has  actually 
l>een  carried  out  to  his  damage. 

4.  Suits  for  an  injunction. 

One  of  the  Federal  courts  of  the  United 
states  has  refused  to  grant  an  injunction  to 
restrain  a  company  from  discharging  its 
employees  on  the  ground  that  they  were 
members  of  a  certain  union,  from  placing 
^heir  names  on  a  "blacklist."  from  raaintain- 
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ing  that  "blacklist,"  and  from  permitting 
other  employers  to  inspect  it.  Boyer  v. 
Western  U.  Teleg.  Co.  124  Fed.  246.  After 
expressing  its  opinion  that  it  was  not  un- 
lawful to  discharge  the  employees  because 
they  belonged  to  the  union  specified,  the 
court  proceeded  thus:  "Suppose  a  mi^n 
should  file  a  bill  alleging  that  he  belonged 
to  the  Honorable  and  Ancient  Order  of  Free 
Masons,  or  to  the  Presbyterian  Church,  or  to 
the  Grand  Army  of  the  Republic;  that  his 
employer  had  discharged  him  solely  on  that 
account;  that  he  had  discharged  others  of 
his  employees,  and  intended  to  discharge  all 
of  them  for  the  same  reason;  that  he  kept  a 
book  which  contained  all  the  names  of  such  - 
discharged  persons,  and  set  opposite  the 
name  of  each  discharged  person  the  fact 
that  he  had  been  discharged  solely  on  the 
ground  that  he  belonged  to  such  organiza- 
tion; and  that  he  had  given  such  informa- 
tion to  others,  who  refused  to  employ  such 
persons  on  that  account.  Is  it  possible  a 
court  of  equity  could  grant  relief?  If  so, 
pray  on  what  ground?  And  yet  that  is  a 
perfectly  parallel  case  to  this  as  made  by 
the  bill." 

c.  Notices  circulated  among  the  ooem- 
plovees  of  the  persons  to  whom  they  re- 
late. 

Another  kind  of  **black  list"  is  that  which 
employers  who  hire  large  numbers  of  serv- 
ants circulate  either  among  all  their  serv- 
ants indiscriminately  or  among  auch  superior 
employees  as  are  invested  with  authority 
to  engage  and  discharge  subordinate  serv- 
ants. The  right  to  publish  such  a  document 
has  so  far  li^n  tested  only  in  actions  for 
libel,  and  it  has  uniformly  been  held  that 
the  privilege  of  the  occasion  is  prima  fade 
an  effectual  bar  to  a  claim  for  damages 
based  on  this  ground. 

In  Hunt  V.  Great  Northern  R.  Co.  [1891] 
2  Q.  B.  189,  60  L.  J.  Q.  B.  N.  S.  498,  55  J.  P. 
648,  it  appeared  that,  after  the  plaintiff  had 
been  dismissed  from  the  defendant  railway 
company's  service  on  a  charge  of  gross 
neglect  of  duty,  the  railway  company  pub- 
lished his  name  in  a  printed  monthly  circu- 
lar addressed  to  all  its  servants,  stating  the 
fact  that  plaintiff  had  been  dismissed  and 
the  reason  therefor.  The  communication 
was  unanimously  held  to  be  a  privileged  one. 
"Can  anyone,"  said  Lord  Esher,  M.  R., 
"doubt  that  a  railway  company,  if  they  are 
of  opinion  that  some  of  their  servants  have 
been  doing  things  which,  if  they  were  done 
by  their  other  servants,  would  seriously 
damage  their  business,  have  an  interest  in 
stating  this  to  their  servants?  And  how 
can  it  be  said  that  the  servants  to  whom 
that  statement  is  made  have  no  interest  in 
hearing  that  certain  things  are  being  treated 
by  the  company  as  misconduct,  and  that,  if 
any  of  them  should  be  guilty  of  such  mis- 
conduct, the  consequence  would  be  dismissal 
from  the  company's  service?  I  cannot  im- 
agine a  case  in  which  the  reciprocal  interest 
could  be  more  clear."  It  was  argued  that 
the  plaintiff's  name  need  not  have  been  men-  • 
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tioned  by  the  defendants,  and  that  the  privi- 
lege of  the  occasion  was  lost  because  his 
name  was  mentioned.  This  contention  was 
rejected.  "It  might  possibly  be,"  said  Lopes, 
L.  J.,  "that  the  mentioning  of  his  name 
could  be  suggested  as  evidence  of  malice  on 
the  part  of  the  defendants, — ^not  that  I  think 
the  suggestion  could  be  maintained  for  one 
moment.  But,  at  any  rate,  it  could  only  be 
used  as  evidence  to  show  that  the  defend- 
ants had  abused  the  occasion,  not  that  the 
occasion  did  not  exist." 

In  Hebner  v.  Great  Northern  R.  Co.  78 
Minn.  289,  79  Am.  St.  Rep.  387,  80  N.  W. 
1128,  the  record  of  the  reasons  for  a  railway 
servant's  discharge  was  made  in  one  of  the 
books  of  the  corporation,  kept  for  its  own 
information,  and  the  only  publication  com- 
plained of  occurred  when  the  record  was 
communicated  by  one  of  the  clerks  employed 
by  defendant  in  the  office  of  the  telegraph 
superintendent  to  another  clerk;  both  of 
these  persons  being  interested  and  both  act- 
ing strictly  within  the  line  of  duty,  as  being 
engaged  in  procuring  the  information  neces- 
sary to  enable  them  to  fill  out  the  card 
which  was  to  be  delivered  to  him,  the  plain- 
tiff. It  was  held  that  there  was  no  undue 
public  dissemination  of  the  contents  of  the 
book;  and  that  there  was  nothing  in  the 
evidence  which  indicated  that  care  was  not 
taken  to  confine  the  information  to  persons 
who  were  directly  interested,  and  whose 
duty  it  was  to  know  the  reason  for  plain- 
tiff's dismissal  from  defendant's  service. 

Where  a  notice  to  the  effect  that  a  rail- 
way servant  has  been  discharged  for  in- 
subordination is  posted  in  various  rooms  set 
apart  for  his  fellow  servants,  but  sometimes 
visited  without  authority  by  members  of  the 
public,  the  communication  is  privileged. 
M'Donald  ▼.  Board  of  Works,  5  Austr.  Jur. 
Rep.  34. 

in  Missouri  P.  R.  Co.  v.  Richmond,  73  Tex. 
668,  4  L.R.A.  280,  15  Am.  St.  Rep.  794,  11 
S.  W.  555,  it  was  held  that,  in  the  absence 
of  actual  malice,  an  action  for  libel  would 
not  lie  against  a  railway  company  for  the 
circulation  of  a  "blacklist"  among  the  su* 
perior  officials  who  employed  men  upon  its 
own  line.  The  court  said :  "Looking  to  the 
public  interests  involved  in  the  safe  opera- 
tion of  railways,  as  well  as  the  interests  of 
their  owners,  it  seems  to  us  that  one  having 
reasonable  ground  to  believe  that  a  person 
seeking  important  position  in  that  service 
was  incompetent,  careless,  or  otherwise  un- 
fit would  be  under  such  obligation  to  com- 
municate his  knowledge  or  belief  to  all  per- 
sons likely  to  employ  such  unsuitable  per- 
son in  that  business  as  would  make  the  pub- 
lication privileged  if  made  in  good  faith." 

See  also  infra. 

Whether  the  servant  can  recover  in  any 
given  instance  on  the  ground  of  express 
malice  is  a  question  to  1^  determined  with 
reference  to  considerations  similar  to  those 
which  are  controlling  in  all  actions  for 
defamation. 

In  Tench  v.  Great  Western  R.  Co.  33  U.  C. 
Q.  B.  8,  Reversing  32  U.  C.  Q.  B.  452,  it  was 
held  by  six  out  of  nine  judges  that  the  evi- 
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dence  showed  a  reasonable  mode  of  publics- 
tion,  and  no  excess,  such  as  to  take  away 
the  privilege  or  show  malice.  Draper,  cL 
J.,  one  of  those  who  took  this  view,  argued 
thus :  "The  station  master's  offices,  or  the- 
booking  offices  in  the  cases  pointed  out,  ap- 
pear to  me  proper  places  for  the  notice  to- 
reach  those  to  whom  it  was  addressed;  and 
the  caution  which  McGrath  was  directed  t<v 
give  the  employees  in  regard  to  theie 
placards  shows  a  careful  intent  to  do  no> 
more  than  was  necessary  to  convey  the  in- 
formation to  those  who  ought  to  receive  it. 
McGrath  swears  he  did  what  he  was  ordered, 
and  no  more.  I  think  there  was  no  evidence- 
of  express  malice  to  be  submitted  to  the 
jury."  Spragge,  C,  one  of  the  dissenting 
judges,  expressed  the  opinion  that,  in  the 
circulation  of  the  paper  in  question,  much 
more  was  done  than  was  sufficient  to  an- 
swer all  the  legitimate  purposes  of  the  occa- 
sion: '*It  was  posted  up,  and  kept  posted 
up  in  some  places  for  weeks,  and  in  others- 
for  months,  m  offices  of  the  company  called 
private,  but  to  which  others  than  servants  of 
the  company  obtained  access,  and  there  sair 
and  read  it,  and  in  some  of  those  offices  in 
a  conspicuous  place,  where  it  could  be  seen* 
and  read  from  the  wicket  at  which  the  pub- 
lic purchased  their  tickets."  Richards,  C3i. 
J.,  also  considered  that  the  putting  up  of 
this  notice  in  the  offices  of  the  company  in 
such  places  as  they  could  be  seen  by  other» 
than  employees,  without  its  being  shown 
there  was  an^  paramount  necessibr  there- 
for, and  pasting  it  in  the  books  of  certain 
officers  of  the  company,  was  independent 
evidence  of  malice,  to  go  to  the  jury. 

In  Bacon  v.  Michigan  C.  R.  Go.  66  MicL 
166,  33  N.  W.  181,  the  plaintiff,  a  carpenter 
employed  by  the  defendant  company,  when 
he  was  leaving  a  train  in  a  hurry  upon  it^ 
arrival  at  the  place  where  he  lived,  picked 
up  by  mistake  a  coat  which  was  not  his« 
leaving  his  own  behind,  and  carried  it  with 
his  tools  to  the  oompany'^s  shop,  where  he 
threw  it  across  a  bench.  A  few  days  later 
he  was  discliar^ed  for  no  assigned  cause.  In 
a  subsequent  issue*  of  a  "disehaxf^  list*" 
sent  out  at  intervals  to  all  the  agents  of  the 
company  who  were  authorized  to  hire  em- 
ployees, his  name  was  inserted  with  a  memo- 
randum to  the  effect  that  he  had  been  di^s- 
charged  for  stealing.  It  was  held  that  there 
was  evidence  which  would  have  justified  tbe 
jury  in  finding  tliat  defendant  was  actuated 
by  malice  in  fact,  and  that  it  was  error  to 
take  the  case  from  them. 

In  a  certain  issue  of  a  "discharge  li^i* 
circulated  among  all  the  agents  of  a  nil- 
way  company  who  had  charge  of  the  em- 
ployment of  its  servants,  it  was  stated  that 
the  plaintiff  had  been  discharged  for  incom* 
pctuncy.  In  spite  of  his  having  drawn  at- 
tention of  the  defendant's  train  master  to 
the  mistake,  and  obtained  a  written  state- 
ment that  he  had  not  been  discharged  on  thi% 
ground,  the  list  was  again  issued  without 
any  correction,  the  result  being  that  he  was 
discharged  several  times  upon  different  line^ 
of  railway  operated  by  tne  company.  It. 
was  held  that  the  reissuance  of  the  list  after 
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the  train  master  liad  notice  of  the  falsity 
of  the  statement  with  regard  to  the  plaintiff 
was  a  circumatance  which  justified  the  in- 
ference of  malice.  Missouri  P.  R.  Co.  v. 
Behee,  2  Tex.  Civ.  App.  107,  21  S.  W.  384. 
On  «  previous  appeal  of  this  case,  71  Tex. 
424,  9  S.  W.  449,  the  ground  upon  which  the 
judgment  of  the  lower  court  had  heen  set 
aside  was  that  certain  evidence  had  heen  im- 
properly excluded. 

Where  an  order  discharging  an  employee 
of  a  railway  company  was  circulated  among 
his  fellow  employees,  with  the  statement 
that  he  had  been  dismissed  for  intimating 
that  an  officer  of  the  company  had  used  in- 
sulting language  in  speaking  of  another  of- 
ficer, and  that  such  intimation  was  untrue, 
it  was  held  that  the  language  used  was  not 
no  violent  or  disproportioned  to  the  occasion 
:xa  to  raise  an  inference  of  malice.  Brown  v. 
Norfolk  &  W.  R.  Co.  100  Va.  619,  00  L.R.A. 
472,  42  S.  E.  664.      ^ 

d.  Statutes  with  regard  to  blacklisting. 

Ihe  present  writer  has  no  hesitation  in 
expressing  the  opinion  that  the  broader  con- 
siderations of  public  policy  point  very  de- 
cidedly to  the  conclusion  that  "blacklisting* 
should  everywhere  be  greatly  restricted,  if 
not  entirely  prohibited,  by  legislation,  in  so 
far  as  it  is  concerned  with  the  exchange  of 
circulars  or  notices  between  different  en^- 
ployers.    It  would,  of  course,  not  be  expedi- 
ent to  enact  any  statute  which  would  de- 
prive employers  altogether  of  the  privilege 
ot  communicating  information  regarding  the 
character  of  an  employ^  to  a  person  who 
is  interested  in  ascertaining  the  truth;  and 
there  may  be  some  difficulty  in  framing  pro- 
visions which  will  leave  this  privilege  intact, 
and  at  the  same  time  afford  adequate  pro- 
tection to  employees.    But  it  seems  prefera- 
ble on  the  whole  to  circumscribe  the  em- 
ployer's rights  to  some  extent,  than  to  leave 
unchecked  and  unregulated  a  practice  so  es- 
sentially repugnant  to  the  free  institutions 
of    Anglo-Saxon    civilization    as    that    of 
"blacklisting."    The  inevitable  effect  of  this 
practice,  when  developed  on  a  large  scale, 
must  be  the  subjection  of  a  constantly  in- 
creasing number  of  employees  to  disabilities 
and    restrictions    scarcely    less    oppressive 
than  those  to  which  servants  were  formerly 
subjected    in    England   by    statutory     pro- 
visions long  since  obsolete. 

In  5  Eliz.  chap.  4,  S  10,  it  was  enacted  that 
a  servant  in  any  of  the  various  occupations 
specified  should  be  liable  to  imprisonment, 
if  he  departed  from  the  city  or  parish  in 
which  he  had  been  employed,  without  obtain- 
ing an  official  testimonial  stating  that  he 
was  licensed  to  depart  from  his  master  and 
at  liberty  to  serve  elsewhere. 

It  is  manifest  that,  if  the  practice  of 
'"blacklisting"  is  permitted  to  go  on  un- 
checked, the  employers  of  our  own  times  will 
be  able,  by  private  compacts,  to  place  large 
bodies  of  employees  in  a  position  analogous 
to  that  which  would  result  from  the  opera- 
tion of  such  a  statute,  and  to  which  they 
are  still  subjected  by  the  laws  of  some  of 
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the  countries  of  continental  Europe.  A 
passport  system  of  the  kind  has  always 
been  found  to  be  productive  of  serious  evils, 
even  when  it  is  worked  by  public  officials, 
and  it  must  be  immeasurably  more  danger- 
ous to  leave  in  the  hands  of  private  parties 
so  formidable  an  instrument  of  potential 
t}Tanny,  capable  of  being  used,  and,,  as 
human  nature  is  constituted,  certain  to  be 
used,  in  many  instances,  as  a  means  of 
gratifying  personal  animosity  or  class 
hatred. 

These  considerations  go  far  to  justify  the 
drastic  action  already  taken  by  those  Amer- 
ican legislatures  which  have  enacted  stat- 
utes of  which  the  general  purport  is  that 
any  corporation  or  individual  who  'black- 
lists'' an  employee,  with  the  intent  of  pre- 
venting him  from  obtaining  employment 
from  any  other  person,  is  guilty  of  a  penal 
offense:  Colorado:  1  Mills's  Anno.  Stat, 
chap.  16,  p.  487;  Georgia:  Code  1895,  §  1873; 
Indiana:  Homer's  Anno.  Stat.  1901,  H  6206p, 
5206q,  2;  Iowa:  Code  1897,  SS  5027,  5028; 
Kansas:  Gen.  Stat.  (Dassler)  1901,  Laws 
1897,  §S  2421-2423;  Minnesota:  Laws  1895, 
chap.  174;  Missouri:  Rev.  Stat.  1899,  |  2166; 
Montana:  Political  Code  1895,  §§  3390,  3391; 
Penal  Code  1895,  §  656;  North  Dakota:  Rev. 
Code  1899,  §  7042;  Oklahoma:  Laws  1897,  p. 
144;  Virginia:  Hurst's  Code  1898,  9  3845b 
(Acts  1891,  1892,  p.  976);  Wisconsin:  Rev. 
SUt.  1898,  S  4466b. 

By  the  statutes  of  Georgia,  Indiana,  Mon- 
tana, Virgmia,  Wisconsin,  and  Iowa,  it  is  ex- 
pressly provided  that  they  shall  not  be  oob- 
strued  as  prohibiting  the  employer  from 
furnishing,  when  requested  by  a  discharged 
employee  to  do  so,  a  truthful  statement  •! 
the  causes  for  his  discharge. 

One  of  these  statutes,  vte,,  that  of  Minne- 
sota, has  been  pronounced  to  be  constitu' 
tional. 

In  State  ex  rel.  Scheffer  t.  Justus,  85 
Minn.  279,  56  L.R.A.  757,  89  Am.  St.  Rep. 
550,  88  N.  W.  759,  it  was  contended  that  the 
statute  was  class  legislation,  having  appli- 
cation only  to  corporations  or  partnerships, 
as  distinguished  from  individual  employers. 
But  the  court  held  that  it  had  reference  to 
all  employers,  whether  corporations,  part- 
nerships, or  individuals;  that  employers,  as 
distinguished  from  employees,  did  not  con- 
stitute a  class  within  the  constitutional 
prohibition ;  and  that  the  act,  being  applica- 
ble to  all  members  of  the  class,  was  not  in- 
valid because  limited  to  that  class.  It  was 
urged,  in  the  second  place,  that  an  employer 
of  labor  has  the  natural  right,  under  the 
Constitution,  state  and  Federal,  to  give  such 
advice  and  information  as  he  desires  with 
respect  to  his  employees,  whether  they  have 
been  discharged  for  cause  or  without  cause, 
or  whether  they  have  voluntarily  left  the 
employment.  The  court  replied  to  this  ar- 
gument as  follows:  "An  employee  who  vol- 
untarily leaves  his  employment  is  one  who 
has  the  right  to  do  so.  He  violates  no  con- 
tract obligations.  Presumably,  he  is  an  em- 
ployee in  good  standing,  and  leaves  because 
it  is  to  his  advantage  so  to  do;  and,  if  ho 
seeks  employment  elsewhere,  he  is  entitled 
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to  tlie  preflumption  tliat  bis  reputation  as 
an  employee  has  been  unharmed  by  the  fact 
of  his  leaving.  The  fact  that  such  an  em- 
ployee voluntarily  abandons  his  employment 
ioes  not  give  the  employer  a  right  to  preju- 
dice his  employment  elsewhere.  Under  such 
circumstances,  a  communication  designed  to 
prevent  such  employment  is  presumably  a 
reflection  upon  the  standing  of  the  employee. 
It  is  no  answer  to  say  that  the  employer 
may  have  cause  for  making  such  communi- 
cation; that  it  may  be  to  the  advantage  of 
the  new  employer,  and  for  the  mutual  ad- 
vantage of  all  such  employers,  to  have 
notice  of  the  character  of  the  employee.  If 
there  is  any  valid  reason  for  such  communi- 
cation, it  would  be  available  only  as  a  mat- 
ter of  defcnae.  The  act  does  not  attempt  to 
Interfere  with  the  right  of  an  employer  to 
discharge  an  employee  for  cause  or  without 
eause.  It  does  not  seek  to  prohibit  an  em- 
ployer from  communicating  to  other  em- 
ployers the  nature  and  character  of  his  em- 
J»loyees,  when  the  facts  would  be  for  their 
nterest.  While  such  interference  by  an  em- 
ployer is  not  expresslv  characterised  as  ma- 
licious, that  intent  is  necessarily  implied. 
It  is  the  purpose  of  this  law  to  protect  em- 
ployees in  the  enjoyment  of  those  natural 
rights  and  privileges  guaranteed  them  by 
the  Constitution,  viz,,  the  right  to  sell  their 
labor  and  acquire  property  thereby." 

Another  has  been  declared  invalid,  but 
merely  for  the  technical  reason  that  it  was 
made  applicable  to  a  class  of  employees  not 
embraced  in  the  title.  Wabash  R.  Co.  v. 
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«.  Defacement    of    written    characters    or 
licenses. 

Where  a  certificate  of  character  given  to 
a  servant  by  a  former  employer  is  couched 
in  terms  which  show  that  it  is  intended  to 
be  used  as  a  general  testimonial  on  any 
future  occasions  when  such  a  voucher  may 
b^  required,  the  servant  is  entitled  to  re- 
cover substantial  damages  against  a  subse- 
3uent  employer  who  maliciously  defaces  the 
ocument  by  writing  on  it  a  disparaging 
statement,  although,  by  reason  of  its  not 
having  been  published,  that  statement  may 
not  serve  as  the  basis  of  an  action  for  libel. 
Wennhak  v.  Morgan,  L.  R.  20  Q.  B.  Div.  635. 
Huddleston,  B.,  said:  "There  is  a  material 
distinction  between  the  letters  ordinarily 
written  in  answer  to  an  inquiry  as  td  a 
servant's  character, — ^which  would  probably 
be  the  property  of  the  master  proposing  to 
engage  the  servant, — and  a  general  testimo- 
nial of  good  character,  which  is,  I  should 
think,  intended  to  be  used  as  a  voucher  on 
future  occasions.  .  .  .  There  might  well 
have  been  a  question  for  the  jury  whether, 
under  the  circumstances,  the  handing  over 
of  the  testimonial  was  a  deposit,  or  a  part- 
ing with  the  property  so  as  to  vest  it  in  the 
defendants.  If  the  jury  found  that  it  was 
merely  a  deposit,  the  illustration  given  in 
argument,  of  handing  over  a  diploma  on  an 
application  for  a  situation,  would  apply." 
It  was  also  held  that  the  trial  judee  had 
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wrongly  taken  upon  himself  to  decide  the 
amount  of  damages. 

This  decision  seems  to  be  essentially  in- 
consistent with  the  language  used  by  Lord 
Abinger  in  Taylor  v.  Rowan,  7  Osr.  A  P. 
70,  1  Moody  dt  R.  490.  There  A.,  before  he 
entered  the  police  force,  sent  a  certificate  of 
his  good  character,  signed  by  the  colonel  of 
his  regiment,  to  the  commissioners  of  police. 
On  his  dismissal  from  that  force,  the  certifi- 
cate was  returned  to  the  plaintiff,  inclosed 
in  a  letter  signed  by  the  defendant,  the  cer- 
tificate being  stamped  with  the  words.  ""Dis 
missed  the  police  service."  It  was  held  that 
for  stamping  these  words  trespass  was  not 
the  proper  form  of  action,  the  injury  having 
been  done  to  a  chattel  not  in  the  possession 
of  the  plaintiff;  and  also  that  this  waa  not 
evidence  to  go  to  the  jury  that  it  was  done 
by  the  defendant,  or  by  his  order.  In  hi^ 
charge  to  the  jury,  Lord  Abinger  said:  •*! 
should  say  that  the  oilty  value  of  this  certifi- 
cate is  to  give  prima  facie  evidence  of  the 
character  of  the  plaintiff.  And  suppose  a 
fact  to  occur  after^'ards  which  affected  hi^ 
character,  I  should  say  that  any  honest  man 
who  knew  it,  and  made  a  remark  of  it  on  the 
certificate,  would  be  doing  no  wrong.  Sup- 
pose that  a  servant,  who  brought  a  written 
character,  was  taken  into  a  service,  and 
afterwards  behaved  ill.  Now,  if  the  master 
returned  the  servant  the  character,  could  it 
be  considered  that  he  did  wrong  if  he  wrote 
upon  it  that  the  person  to  whose  character 
it  related  had  afterwards  been  in  his  service, 
and  was  dismissed  for  ill  behavior?  I  thiak 
that  the  commissioners  of  police  act  meri- 
toriously in  stating  that  men  are  dismissed 
from  the  police  force."  When  this  passage 
was  quoted  by  counsel  in  the  subsequent 
case  of  Rogers  v.  MacNamara,  14  C.  B.  27 
{am  below),  Jervis,  Ch.  J.,  remarked:  "It 
would  be  morally  right,  perhaps,  and  vet 
actionable." 

In  Glynn  ▼.  Dillon,  8  Ir.  C.  L.  Rep.  Appx. 
LXXL,  where  <  the  action  was  for  the  de- 
facement of  a  written  certificate  of  charac- 
ter bv  writing  on  it  words  which  were  sus- 
ceptible of  a  construction  injurious  to  the 
plaintiff,  only  a  technical  point  of  pleading 
was  decided. 

In  cases  where  a  statute  by  which  it  is 
enacted  that  a  person  engaged  as  an  em- 
ployee in  a  particular  business  shall  takr 
out  a  license  provides  that  certain  entries 
regarding  him  shall  be  indorsed  upon  his 
license  when  he  leaves  his  employment,  be 
is  entitled  to  maintain  an  action  if  such  an 
entry  is  made  by  an  improper  person  or  in 
an  improper  manner. 

A  declaration  stated  that  the  plaintiff  had 
duly  obtained  a  license  to  act  as  a  conductor 
of  metropolitan  stage  carriages,  under  13 
&  14  Vict.  chap.  7;  that  the  defendant, 
a  proprietor  of  a  metropolitan  stage  car- 
riage, employed  him  to  act  as  a  conductor: 
that  the  plaintiff,  on  entering  on  such  em- 
ployment, delivered  his  license  to  the  de 
fendant,  under  the  provisions  of  the  act 
(6  &  7  Vict.  chap.  86,  8  8)  to  be  retain^l 
by  him  while  the  plaintiff  remained  in  hi« 
*hervice;  that  the  defendant  wrongfully  and 
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maliciouslj  wrote  in  ink  on  the  license,  be- 
fore be  redelivered  the  same  to  the  plaintiff 
en  his  quitting  such  service,  the  words, 
''discharged  for  being  Is.  4d.  short.  A.  M./' 
to  signify  that  the  plaintiff  had  been  dis- 
missed as  being  dishonest;  and  that,  bj  rea- 
son thereof,  the  license  became  defaced, 
damaged,  and  useless  to  the  plaintiff,  and  he 
had  been  prevented  from  obtaining  employ- 
ment under  it.  It  was  held  that  the  declara- 
tion disclosed  a  sufficient  cause  of  action. 
Rogers  v.  Macnamara,  supra.  The  defend- 
ant pleaded  that  the  plaintiff,  while  in  his 
employ  as  such  conductor,  received  on  his 
account  the  sum  of  12s.  3d.;  and  that,  in 
breach  of  his  duty,  and  intending  to  defraud 
the  defendant^  the  plaintiff  accounted  to  him 
for  lOs.  lid.  only,  and  thereby  defrauded 
him  of  Is.  4d.;  and  that  the  defendant  wrote 
on  the  license  the  words  complained  of  to 
signify  that  the  plaintiff  had  been  dismissed 
for  dishonesty,  as  it  was  lawful  for  him  to 
do.  It  was  held  that  the  plea  disclosed  no 
justificaticm  for  the  act  complained  of.  It 
is  admitted,"  said  Jervis,  Ch.  J.,  ''that  the 
plea  can  only  be  a  good  one  if  the  declara- 
tion can  be  treated  as  containing  a  simple 
complaint  of  libel,  to  which  the  plea  is 
pleaded  as  a  justification.  That,  however,  is 
not  the  essence  of  the  plaintiff's  complaint. 
The  complaint  is  that,  the  plaintiff  having 
an  interest  in  the  license,  the  defendant, 
Whilst  it  remained  in  his  possession  pursuant 
to  the  provisions  of  the  statute,  by  writing 
thereon  defaced  it,  and  rendered  it  of  no 
value  to  the  plaintiff.  Now,  unless  the  act 
charged  can  be  said  to  be  justified  by  some 
moral  duty  in  the  defendant,~which  can 
hardly  be  seriously  contended, — the  action 
is  clearly  maintainable.  The  24th  section  of 
the  6  &  7  Vict.  chap.  80.  entitles  the  master 
to  retain  possession  of  the  license  for  twen- 
ty-four hours  after  the  driver  or  conductor 
luis  ceased  to  be  in  his  service,  in  order  to 
enable  him  to' make  any  complaint  he  tnay 
have  to  make  against  him.  Under  no  cir- 
cumstances can  the  employer  be  justified  in 
taking  upon  himself  to  adjudicate  on  his 
own^  comnlaint,  by  writing  on  the  license 
that  which  the  act  of  Parliament  authorizes 
the  justice  alone  to  indorse.  I  think  the 
declaration  is  good,  and  the  plea  affords  no 
answer."  Williams,  J.,  however,  was  of  the 
opinion  that  the  circumstances  stated  in  the 
plea  might  have  some  effect  on  the  amount 
of  the  damages  to  be  awarded. 

By  0  &  7  Vict.  chap.  86,  §  21,  the  proprietor 
of  a  hackney  carriage  is  required  to  retain 
in  his  possession  the  license  of  every  driver, 
etc.,  employed  by  him  while  such  driver,  etc.. 
remains  in  his  service.  A  declaration  in  case 
stated  that  the  plaintiff  obtained  a  driver's 
license  under  the  act;  that  he  was  employed 
by  the  defendant,  a  proprietor  of  a  hackney 
carriage,  and,  under  the  provisions  of  the 
act,  delivered  the  license  to  him;  and  that, 
whilst  the  license  remained  in  the  defend- 
ant's possession,  the  latter  "wrongfully  and 
unjustly  wrote  .  .  .  upon  the  said  li- 
cense certain  words  purporting  to  j^ive,  and 
being  then  intended  by  the  defendant  to 
give,  a  character  of  the  plaintiff  as  au  unfit 
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and  improper  person  to  act  as  a  driver  of 
hackney  carriage, — that  is  to  say,"  etc.; 
by  reason  whereof  the  license  be<»,me  de« 
faced  and  wholly  useless  to  the  plaintiff, 
and  the  plaintiff  was  thereby  hindered  and 

Srevented  from  obtaining  employment  as  a 
river,  etc.  It  was  held,  on  motion  in  ar- 
rest of  judgment,  that  the  action  was  main- 
tainable; that  case  was  the  pro])er  form; 
and  that  the  declaration  was  suUident,  as 
it  was  not  neoessedy  to  aver  that  the  act  was 
done  maliciously.  Hurrell  v.  Ellis,  2  C.  B. 
295. 

By  §  8  of  the  same  act,  every  proprietor 
of  a  hackney  carriage  employing  the  driver 
named  in  the  license  is  to  enter  upon  the 
license  the  days  on  which  the  driver  entered 
and  quitted  his  service  respectively.  The 
foreman  of  a  cab  proprietor,  in  making  the 
entries  required  by  the  above  section,  in- 
serted in  the  license  one  date  of  entering  the 
proprietor's  servioe  and  two  dates  of  qmi- 
ting  it,  and  signed  his  name  at  the  end  of 
the  entry.  The  effect  of  these  entries  was 
found  to  be  to  prejudice  the  driver  with 
other  cab  proprietors,  to  the  knowledge  of 
the  foreman  who  made  the  entries.  It  was 
held  that  such  a  defacement  was  a  "matter 
of  complaint"  between  a  proprietor  and  a 
driver,  within  §  22  of  the  act,  which  a  matfis- 
trate  had  jurisdiction  to  hear  and  determme, 
and  in  respect  to  which  he  might  award  such 
compensation  as  might  seem  proper.  Norris 
V.  Birch  [1896]  1  Q.  B.  639. 

IV.  Liability  in  other  cases.  ' 

a.  Liability  for  giving  or  procuring  a  false 
character. 

1.  avil  liability. 

The  effect  of  the  authorities  seems  to  be 
that,  where  A,  by  making  statements,  or  by 
suppressing  facts,  regarding  X,  induces  B 
to  employ  X  as  an  agent,  A  is  liable  for 
such  damages  as  B  may  sustain  through  the 
misconduct  of  X,  although  A  has  no  mten- 
tion  of  injuring  B,  or  of  benefiting  himself. 
Foster  v.  Charles,  6  Bing.  396,  7  Bing.  105. 
Tindal,  Ch.  J.,  said:  "The  law  will  infer  an 
improper  motive  if  what  the  defendant  says 
is  false  within  his  own  knowledge  and  is 
the  occasion  of  damage  to  the  plaintiff.** 
Bosanquet,  J.,  said:  "If  a  persons  tells  a 
falsehood,  the  natural  and  obvious  conse- 
quence of  which,  if  acted  on,  is  injury  to 
another,  that  is  fraud  in  law." 

In  the  later  case  of  Wilkin  v.  Reed,  15  C. 
B.  192,  the  declaration  in  an  action  for  giv- 
ing a  false  character  of  one  P.,  a  clerk,  al- 
leged that  the  defendant  fraudulently  repre- 
sented to  the  plaintiff  that  the  reason  why 
he  had  dismissed  P.  from  his  employ  was  the 
decrease  in  his  business,  and  that  the  de- 
fendant recommended  the  plaintiff  to  try 
P.,  and  knowingly  suppresaed  and  concealed 
from  the  plaintiff  the  fact  that  P.  had  been 
dismissed  from  his  employ  on  account  of  dis- 
honesty. The  only  points  actually  decided 
were  that  the  plaintiff's  evidence  did  not 
support  the  declaration^  and  that  he  was  not 
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entitled  to  amend  it  under  the  common  law 
prooedure  act  of  1852.  But  Crowiler,  J.,  ex- 
pressed a  doubt  whether  the  fact  that  an 
employer,  when  giving  a  character  to  his 
employee,  abstains  from  stating  that  he  had 
been  guilty  of  dishonesty,  constitutes  a 
cause  of  action  in  favor  of  a  person  who 
takes  the  employee  into  his  sexrioe  on  the 
strength  of  the  character  so  given,  and 
loses  a  certain  sum  of  money  by  his  misap- 
propriations. This  dictum  seems  to  be  in- 
consistent with  the  decision  just  cited. 

In  an  anonymous  case  cited  by  Mr.  Chris^ 
tian  in  a  note  to  Blackstone's  Commenta- 
ries, vol.  1,  p.  432,  a  person  had  knowingly 
given  a  false  character  of  a  man  to  the 
plaintiff,  who  was  thereby  induced  to  take 
him  into  his  service.  The  servant  soon  after 
robbed  his  master  of  property  to  a  great 
amount,  and  was  hung,  it  was  held  that 
the  plaintiff  was  entitl^  to  recover  damages 
from  the  defendant  to  the  extent  of  his 
loss. 

In  Eraser's  Master  &  Servant  it  is  stated 
that  it  has  not  yet  been  decided  in  Scotland 
that  a  person  who  sustains  injury  in  con- 
sequence of  the  granting  of  a  false  charac- 
ter to  a  servant  has  an  action  of  damages 
against  the  granter,  but  that  in  one  case  the 
point  was  taken  for  granted.  Anderson  ▼. 
Wishart,  1  Murray,  429. 

[  2.  Criminal   liability. 

A  person  who  utters  a  foiged  testimonial 
as  to  his  character,  with  intent  to  deceive, 
and  thereby  obtains  a  situation,  is  guilty 
of  forgery  at  common  law.  Reg.  v.  Shar- 
man,  6  Cox,  C.  C.  312,  23  L.  J.  Mag.  Cas. 
N.  S.  61;  Queen  v.  Moah,  27  L.  J.  Mag.  Cas. 
N.  S.  204. 

In  England  the  giving  or  procuring  of  false 
characters  has  also  been  made  the  subject  of 
an  express  statute.  32  Geo.  III.,  chap.  66, 
amended  in  some  unimportant  particulars 
by  34  A,  35  Vict.  chap.  116,  and  47  A  48 
Vict.  chap.  43. 

b.  Liability  of  recipient  to  giver  of  informa- 
tion regarding  a  servant. 

Where  a  master  informed  a  discharged 
servant  that  he  had  been  discharged  in  con- 
sequence of  the  receipt  of  certain  informa- 
tion communicated  by  a  former  master,  and 
the  former  master  was  pronounced  not  lia- 
ble in  an  action  for  defamation  afterwards 
brought  by  the  -servant,  it  was  held  that  he 
oould  not  recover  from  the  second  master 
the  extrajudicial  expenses  to  which  he 
claimed  to  have  been  put  in  connection  with 
that  action,  although  his  letter  in  which  the 
information  regarding  the  servant  had  been 
imparted  had  been  marked  "private  and  con- 
fidential." Mushets  v.  Mackenzie,  1  Sc.  Sess. 
C<i8.  5th  series,  756.  The  former  master  had 
used  these  words  in  his  letter :  "He  went  on 
strike,  leaving  ua  without  giving  sufficient 
notice.  .  .  .  It  is  unfair  to  us,  if  he  is 
in  your  employment."  Upon  receiving  this 
letter.  B  dismissed  the  workman,  givmg  as 
a  reason  the  breach  of  his  contract  with  A, 
and  ultimately  communicated  to  him  the 
contents  of  the  letter.  In  an  action  for 
4L.R.A.{N.S.) 


defanuition,  brought  by  the  workman,  A  was 
found  not  to  be  liable,  and  was  indemnified 
by  the  payment  of  the  taxed  costs.  He  then 
brought  an  action  against  B  to  recover  the 
damages  caused  by  the  latter's  breach  of 
the  contract  of  confidentiality,  or,  in  the 
alternative,  by  the  illegal  violation  of  his 
proprietary  rights  in  the  letter,  the  sum 
claimed  being  the  amount  of  the  extrajudi- 
cial expenses  to  which  he  claimed  to  hare 
been  put,  over  and  above  the  costs  of  the 
workman'^s  action.  All  the  judges  held  that 
A  could  not  recover.  Lord  Macdonald  put 
his  decision  on  the  ground  that  the  claim 
was  based  upon  the  theory  that  extraju- 
dicial expenses  mi^ht  be  treated  as  damages 
owed  to  the  plaintiff  by  a  party  who,  by  his 
action,  had  indirectly  led  to  the  action's 
being  brought  by  a  person  who  had  no  c&se 
against  A.  If  there  was  no  ground  for  the 
action,  it  could  not  be  said  that  the  proceed- 
ings of  B  had  caused  it  to  be  raised.  Lord 
Young  was  of  opinion  that,  irrespective  alto- 
gether of  the  claim  being  one  for  extrajudi- 
cial expenses,  there  was  no  violation  of  any 
legal  right,  and  that  a  person  receiving  the 
character  of  a  servant  from  a  former  em- 
ployer of  the  servant  is  under  no  legal  obli- 
gation not  to  disclose  it  to  the  servant. 
Lord  Moncreiff,  without  deciding  the  general 
question  thus  raised  by  Lord  Young,  held 
that  the  answer  of  A  to  B's  letter  amounted 
to  a  suggestion  that  the  workman  should 
be  dismissed,  and  that,  as  B  could  not  be 
expected  to  do  this  without  giving  his  reii- 
sons,  the  answer  was  deprived  of  any  confi- 
dential quality  which  it  might  otherwise 
have  possessed.  C  B.  L. 
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ALEXANDER  B.  DAVIDSON,  Appt, 

y. 

WILLIAM  ERASER. 

(Two  Cases.) 

(—  Colo.  — ,  84  Pac  695.) 

Appeal — ^record — ^form. 

1.  The  appellate  court  is  not  precluded 
from  considering  exceptions  which  have  been 
made  a  matter  of  record  by  the  signature 
and  seal  of  the  trial  judge  because  the  record 
proper  has  been  blended  with  the  bill  of  <»x- 
ceptions  and  the  whole  treated  as  a  bill  of 
exceptions. 

Mine — adverse  claim — amendment. 

2.  An  amendment  of  a  complaint  to  es- 
tablish an  interest  in  a  mining  claim  is  not 
objectionable  because  limited  to  the  ground 


Case  Note.— Duty  and  right  of  excluded 
co-owner  to  file  adverse  or  protest  against 
application  for  patent  to  a  mining  claim. — 
It  was  settled  by  the  United  States  Supreme 
Court  in  Turner  v.  Sawyer,  150  U.  S.  578»  37 
L.  ed.  1189,  14  Sup.  Ct.  Rep.  192,  that  one 
cotenant  is  not  bound  to  adverse  an  appli- 
cation for  a  patent  by  another  cotenant  ex- 
cluding him,  and  that  his  failure  to  do  aa 
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•embraced  in  a  conflict  b«twe6n  two  claims, 
Trhereas  the  original  embraced  the  part 
"Which  did  not  conflict,  notwithstanding  the 
Averments  are  appropriate  to  support  an  ad- 
verse between  hostile  claims,  whereas  plain- 
tiff  relies  on  having  been  excluded  from  an 
interest  in  the  premises  as  a  cotenant. 
•Same. 

3.  An  amendment  of  a  complaint  to  es- 
tablish an  interest  in  a  mining  claim  is  not 
ca.  departure  because  it  designates  the  inter- 
est for  the  first  time  as  that  of  a  coten- 
nnt. 

Same — adverse — cotenant. 

4.  The  owner  of  an  interest  in  a  mining 
-claim,  who  has  been  excluded  by  a  co-owner 
from  the  application  for  patent,  may  adverse 
the  application  and  maintain  an  action  in 
support  thereof. 

(January  8,  1906.) 

APPEAL  by  plaintiff  from  judgments  of 
the  District  Court  for  Park  County  in 
•defendant's  favor  in  actions  brought  to  en- 
:force  an  interest  in  certain  mining  claims. 
JReversed. 


Statement  by  Gabbert,  Ch.  J.: 

The  main  question  in  each  of  these  ap- 
peals being  the  same,  they  will  be  disposed 
of  in  one  opinion.  Appellee  filed  sep- 
arate applications  in  his  own  name  and 
right  for  patent  on  the  A.  Alexander  and 
the  East  Saginaw  lode  mining  claims. 
These  applications  were  adversed  by  ap- 
pellant, who  brought  suits  in  ejectment  in 
support  thereof.  In  each  of  these  actions 
he  set  up  in  his  complaint  that  he  was  a 
cotenant  with  defendant,  and  the  owner  of 
an  undivided  one- third  interest  in  each 
claim ;  and  further  pleaded  facts  from  which 
it  appeared  that  the  defendant  had  excluded 
him  from  his  interest  therein,  and  denied 
his  rights  as  a  cotenant.  To  each  of  these 
complaints  a  defense  was  interposed  by  way 
of  motions  or  demurrers,  to  the  effect  that 
one  claiming  to  be  a  cotenant  in  a  mining 
claim  upon  which  application  for  patent  is 
made,  from  which  he  is  excluded,  is  not 
entitled  to  file  an  adverse  against  such  ap- 
plication, nor  maintain  an  action  in  sup- 
port   thereof.    These    defenses    were    crns- 


%viU  not  prevent  him  from  maintaining  a 
-«uit  to  have  the  patentee  declared  a  trus- 
tee for  his  benefit;  and  the  rule  there  laid 
•down  has  been  followed  in  a  number  of 
other  cases.  Stevens  v.  Grand  Central  Min. 
■Co.  67  C.  C.  A.  284,  133  Fed.  28;  Hunt  v. 
Patchin,  13  Sawy.  304,  35  Fed.  816;  Mills  v. 
Hart,  24  Colo.  505,  65  Am.  St.  Rep.  241,  52 
Pac.  680;  Van  Wagenen  v.  Carpenter,  27 
•I'olo.  444,  61  Pac.  698;  Bnmdy  v.  Mayfield, 
15  Mont.  201,  38  Pac.  1067;  Suessenbach  v. 
Pirst  Nat.  Bank,  6  Dak.  477,  41  N.  W.  662; 
McCarthy  v.  Speed,  12  S.  D.  7,  50  L.R.A.  190, 
-m  N.  W.  135. 

The  Land  Department  formerly  took  the 
<»ontrary  view.  See  Re  Grampian  Lode,  1 
Jjind  Dec.  544;  Re  Lucy  B.  Hussey  Lode,  5 
X.and  Dec.  93;  Re  Monitor  Lode,  18  Land 
Dec.  358.  But  these  decisions  were  express- 
ly overruled  in  Thomas  v.  EUing,  25  Land 
Dec.  495,  upon  the  authority  of  Turner  v. 
lawyer,  supra. 

So,  an  adverse  to  an  application  for  a 
patent  by  a  relocator  is  not  available  to  the 
original  locator,  who  seeks  to  establish  an 
•equitable  title  in,  and  not  against,  the  re- 
location. Doherty  v.  Morris,  11  Colo.  12,  16 
Pac.  911. 

The  general  rule  as  stated  at  the  begin- 
ning of  the  note  is  recognized  in  2  Lindley, 
iMines,  §  728;  but,  upon  the  strength  of  an 
intimation  in  the  concurring  opinion  of 
kludge  Elliott  in  Tabor  v.  Sullivan,  12  Colo. 
136,  145,  20  Pac.  437,  Mr.  Lindley  says  (2 
Lindley,  Mines,  §  646,  p.  1213)  that  a  co- 
tenant  excluded  from  a  patent  application 
may  adverse;  and  perhaps,  under  certain  cir- 
-cumstances  where  the  claim  is  held  in  open 
hostility  and  there  is  an  emphatic  and  well- 
recognized  repudiation  of  his  title,  brought 
to  his  notice,  his  asserted  title  may  be  jeop- 
ardized bv  failure  to  adverse.  The  case  re- 
4L.R.A.(N.S.) 


f erred  to  was  one  in  which  the  patentee  had 
obtained  a  conveyance  of  the  claim  by  all 
of  the  eight  locators,  and  refused  to  recog- 
nize, and  expressly  repudiated,  any  rights 
under  a  previous  deed  to  third  persons  of  a 
portion  of  the  claim,  signed  by  five  of  the  lo- 
cators, the  delivery  of  which  was  disputed. 
In  the  opinion  referred  to.  Judge  Elliott 
said:  "If  the  applicant  had  previously 
known  or  recognized  them  (the  persons 
claiming  to  be  co-owners)  as  co-owners,  and 
especially  if  there  was  an  understanding 
with  the  applicant  that  he  should  secure 
the  patent  for  the  benefit  of  all,  a  court  of 
equity  would  undoubtedly  protect  the  inter- 
ests of  the  co-owners  against  an  assertion  of 
exclusive  ownership  by  the  patentee;  but, 
if  these  and  other  like  circumstances  calcu- 
lated to  inspire  trust  and  confidence  are  al- 
together wanting,  I  see  no  reason  why  those 
claiming  to  be  co-owners  should  passively 
suffer  the  patent  to  issue  without  asserting 
their  rights." 

But,  while  the  exclusion  of  a  cotenant 
from  the  application  for  a  patent  will  not 
require  him,  or  even  entitle  him,  to  file  an 
adverse  which  will  have  the  effect  to  sus- 
pend the  proceedings  in  the  Land  Depart- 
ment to  await  the  bringing  of  a  suit  to  set- 
tle the  matters  in  controversy,  he  may  file 
a  protest;  and  if  he  does  the  Land  Depart- 
ment may,  within  its  discretion,  suspend 
proceedings  upon  the  application  to  give  the 
parties  an  opportunity  to  settle  the  dispute 
between  them  by  a  suit  in  the  local  courts. 

Thus,  a  protest  based  upon  alleged  co- 
ownership  is  not  such  an  adverse  claim  as 
requires  the  Land  Department  to  await  the 
bringing  of  a  suit;  but,  if  suit  has  been  insti- 
tuted in  the  local  courts  for  the  purpose  of 
settling  the  question  of  joint  ownership,  the 
Land  Department  may  await  the  result  of 
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•  tained.  Thereupon  the  plaintiff  filed  an 
amended  complaint  in  the  action  which  in- 
volved the  East  Saginaw  lode.  The  loiter 
amended  the  original  in  some  particulars, 
which,  however,  it  is  not  necessary  to  notice. 
The  same  defense  was  again  interposed  and 
sustained,  and  the  action  dismissed.  Plain- 
tiff also  filed  an  amended  complaint  in  the 
cause  involving  the  A.  Alexander  lode.  This 
pleading,  in  addition  to  the  facts  originally 
pleaded,  hased  the  right  of  ownership  of  the 
interest  in  the  premises  in  controversy  upon 
an  executory  contract  and  a  conveyance 
which  plaintiff  sought  to  have  reformed, 
from  each  of  which,  by  mutual  mistake  of 
himself  and  his  grantor,  there  had  been 
omitted  the  interest  in  the  premises  which 
it  was  the  intention  of  the  parties  to  in- 
clude in  such  contract  and  conveyance.  The 
contract  referred  to  and  the  deed  mentioned 
had  not  been  executed  by  the  defendant,  but 
by  another  party,  who  subsequently  conveyed 
to  the  defendant  the  interest  in  the  claim 
which  the  plaintiff  contended  belonged  to 
him;  it  being  alleged  that  the  defendant 
took  this  interest  with  full  knowledge  of 
plaintiff's  rights.    The  defendant  moved  to 


dismiss  the  amended  complaint^  for  the  rea* 
sons  stated  in  the  defease  interposed  to  th» 
original,  and  also  upon  the  ground  that  the 
amended  complaint  stated  a  different  cause- 
of  action  from  the  original,  and  against  a 
stranger  to  the  suit.  This  motion  was  sus- 
tained. 

Mr.  George  R.  Elder  for  appellant. 

Mr.  Charlea  A.  WiUdn,  for  appellee: 

A  tenant  in  common  of  a  mining  daink 
may  not  file  an  adverse  claim  in  the  land 
office  against  his  cotenant  seeking  a  patent, 
for  the  ground  in  his  own  name. 

Turner  v.  Sawyer,  150  U.  S.  578,  37  L- 
ed.  1189,  14  Sup.  Ct  Rep.  192. 

Gabbert,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

It  is  contended  on  behalf  of  appellee  tiiat. 
no  exceptions  to  the  rulings  of  the  court  on 
the  motions  have  been  properly  preserved' 
by  bills  of  exceptions.  What  are  termed' 
bills  of  exceptions  in  these  cases  have  been 
prepared  in  a  form  different  from  that 
usually  followed.  Instead  of  lodging  in  this, 
court  transcripts  of  the  record  proper,  to- 


that  suit  before  giving  further  consideration 
to  the  protest.  Thomas  v.  El  ling,  9upra. 
The  Land  Department  adhered  to  this  posi- 
tion upon  the  review  in  Thomas  v.  EUio^,  26 
Land  Dec.  220. 

In  Coleman  v.  Homestake  Min.  Co.  30 
Land.  Dec.  364,  a  protest  having  been  filed 
by  an  alleged  co-owner,  which  raised  ques- 
tions under  a  local  statute  of  limitations  and 
questions  of  fraud  due  to  a  claimed  secret 
understanding  as  to  the  effect  of  a  convey- 
ance of  undivided  interests  alleged  to  have 
been  made  without  any  consideration,  the 
Land  Department,  in  order  to  give  the  par- 
ties an  opportunity  to  litigate  and  settle 
the  matter  by  appropriate  judicial  pro- 
ceedings, suspended  further  action  in  the 
matter  by  the  Land  Department  for  a  period 
of  ninety  days,  and  directed  that,  in  the 
event  a  suit  should  be  inntituted  by  either 
party,  and  prosecuted  with  reasonable  dili- 
<;ence  to  a  final  determination,  the  suspen- 
sion of  proceedings  in  the  T^and  Department 
should  be  continued  until  the  controversy 
was  finally  determined  in  the  courts. 

In  Re  Golden  &  C.  Lode  Min.  Claims,  31 
T^nd  Dec.  178^  upon  a  protest  filed  by  one 
co-owner  after  entry  for  patent  by  the  other 
co-owner,  the  latter  was  required  to  elect 
whether  the  entry  be  canceled  or  amended 
by  including  the  name  of  the  co-owner  who 
filed  the  protest. 

It  is  apparent  from  the  decisions  of  the 
Land  Department  that  have  first  been  cited, 
that  the  decision  in  DAViDflON  v.  Fbaseb, 
upholdinnr  the  jurisdiction  of  a  court  of 
equity  over  a  suit  by  such  a  cotenant  pend- 
ing the  application  for  a  patent,  is  in  har- 
mony with  the  course  of  procedure  adopted 
in  the  Land  Department. 
4L.R.A.(N.S.) 


In  Malaby  v.  Rice,  15  Colo.  App.  364,  62: 
Pac.  228,  where  defendant,  who  had  agreed 
with  the  'plaintiff  (a  cotenant)  to  do  all  the- 
assessment  work,  filed  a  pretended  notice  of 
forfeiture  against  the  plamtiff  for  failure  to> 
contribute  to  the  assessment  work,  with,  the- 
intent  to  defraud  the  latter,  and  thereafter^ 
claiming  to  be  the  sole  owner  of  the  claim ^ 
made  application  for  a  patent,  and  procured 
a  receiver's  receipt  for  the  purchase  price  of 
the  claim,  it  was  held  that  the  plaintilT 
could  maintain  a  suit  in  a  court  of  equity 
to  have  the  defendant  adjudged  a  trustee- 
for  him  of  an  undivided  portion  of  the  daim. 
notwithstanding  that  the  applioation  for  the 

gitent  was  still  pending  before  the  Land 
epartment.  The  defendant  contended  that 
the  I^and  Department  alone  had  junsdiction 
of  the  controversy,  and  that  a  court  of 
equity  should  not,  if  at  all,  assume  jurisdic- 
tion until  a  patent  for  the  claim  had  been 
issued  by  that  department,  basing  the  con- 
tention upon  the  rule  of  the  General  Land 
Office  to  the  effect  that  "one  holding  a 
present  joint  interest  in  a  mineral  location 
in  an  application  for  a  patent,  who  is  ex- 
cluded from  the  application,  so  that  his  in- 
terest would  not  be  protected  by  the  issu(» 
of  patent  thereon,  may  protest  against  the 
issue  of  patent  as  applied  for."  The  court, 
however,  said  that  such  rule  had  no  applica- 
tion to  the  present  controversy;  and  that^ 
if  such  a  protest  had  been  made  and  re- 
ceived by  the  Land  Department,  it  would  not 
have  assumed  judicial  functions  and  under- 
taken to  decide  the  controverted  point,  but 
would  have  referred  the  parties  to  the  court 
for  redresa. 
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gether  with  bills  of  exceptions,  the  two  have 
been  blended  in  one;  that  is  to  say,  the  rec- 
ord proper,  together  with  those  matters 
which  can  only  be  brought  to  the  atten- 
tion of  this  court  by  a  bill  of  exceptions, 
have  been  prepared  and  treated  as  bills  of 
exceptions.  The  record  as  thus  made  up  is 
certified  and  attested  by  the  trial  judge,  and 
also  by  the  clerk.  From  this  it  appears 
that  the  plaintiff  did  except  to  the  rulings 
of  the  court  under  consideration;  so  that 
over  the  signature  and  seal  of  the  trial 
judge  the  exceptions  taken  to  the  rulings 
of  the  trial  court  have  been  made  a  matter 
of  record. 

The  two  mining  claims  conflict,  and  coun- 
sel for  appellee  objects  to  the  amended  com- 
plaint filed  in  the  case  involving  the  East 
Saginaw,  for  the  reason  that  the  original 
only  embraced  the  parts  of  the  claim  which 
did  not  conflict  with  the  A.  Alexander, 
whereas,  by  the  amended  complaint,  the 
ground  in  controversy  is  limited  to  the  con- 
flict between  the  two  claims.  The  complaint 
18  inartificial  in  this:  That  it  makes  aver- 
ments which  would  be  appropriate  in  support 
of  an  adverse  between  hostile  locations,  in- 
stead of  limiting  it  to  a  statement  of  the 
case  upon  wliich  the  plaintiff  relies  to  main- 
tain his  action,  namely,  that  he  had  been 
ousted  and  excluded  from  his  interest  in 
the  premises  in  controversy  by  a  co-owner. 
Notwithstanding  these  inconsistencies,  we 
do  not  think  the  pleading  is  objectionable 
upon  the  ground  urged. 

The  next  question  to  consider  is  whether 
or  not  the  plaintiff,  by  his  amended  com- 
plaint filed  in  the  cause  involving  the  A. 
Alexander  lode,  departed  from  the  cause  of 
action  originally  pleaded.  A  cause  of  action 
18  the  fact,  or  combination  of  facts,  which 
gives  rise  to  a  right  of  action.  The  cause  of 
action,  as  originally  pleaded  by  the  plain- 
tiff, consisted  of  two  ultimate  facts:  (1) 
His  exclusion  by  the  defendant  from  his  in- 
terest in  the  premises;  and  (2)  his  interest 
therein.  By  his  amended  complaint  there  was 
no  change  with  respect  to  either  of  these  two 
facts.  He  thereby  pleaded  his  exclusion  by 
the  defendant,  and  his  interest  which  he 
claimed  in  the  premises.  With  respect  to 
the  latter,  the  facts  pleaded  were  somewhat 
different,  but  they  were  directed  to  the  same 
ultimate  fact  presented  by  his  original  com- 
plaint, namely,  his  interest  as  a  cotenant. 
The  amended  complaint  did  not  change  the 
cause  of  action  originally  pleaded,  because, 
according  to  each  pleading,  it  was  identical 
88  against  the  defendant. 

The  vital  question  is  whether  or  not  an 
owner  of  an  interest  in  a  mining  claim,  who 
has  been  excluded  by  his  co-owner  from  an 
application  for  patent,  may  adverse  or  pro- 
test such  application  and  maintain  an  ac- 
4LJELA.(N.S.> 


tion  in  support  thereof.  So  far  as  advised, 
this  precise  point  has  not  been  ruled  upon 
by  a  court  of  review.  Mr.  Morrison,  in  hia 
work  on  Mining  Rights,  10th  ed.  413,  and 
Mr.  Lindley,  in  his  work  on  Mines,  2d  ed. 
vol.  2,  §  728,  each  express  views  to  the  effect 
that,  where  a  co-owner  applies  for  a  patent 
in  his  own  name,  to  the  exclusion  of  hi» 
cotenant,  the  latter  may  institute  proceed- 
ings in  the  land  office  and  maintain  an  ac- 
tion in  support  thereof.  The  personal  views 
of  these  learned  authors  on  the  subject  of 
mining  law  are  entitled  to  great  weight. 
Sections  2325,  2326  of  the  Revised  Statutes 
of  the  United  States  (U.  S.  Q>mp.  Stat. 
1901,  pp.  1429,  1430)  only  apply  to  adverse 
claims  arising  out  of  independent  conflicting 
locations  of  the  same  ground,  and  not  to 
controversies  between  co-oiyners  claiming 
under  the  same  location.  Turner  v.  Saw- 
yer, 160  U.  S.  578,  37  L.  ed.  1189,  14  Sup. 
Ct.  Rep.  192;  Stevens  v.  Grand  Central  Min. 
Co.  67  C.  C.  A.  284,  133  Fed.  28;  4  Current 
Law,  656;  Thomas  v.  EUing,  25  Land  Dec. 
495.  There  is  no  statute  prescribing  the 
steps  which  shall  be  taken  by  an  owner  of 
an  interest  in  a  mining  claim  from  which 
he  has  been  excluded  by  his  co-owner  in  an 
application  for  patent.  Rule  58  of  the  Land 
Department  provides,  in  substance,  that  the 
claimant  of  a  present  interest  in  a  mineral 
location,  who  is  excluded  from  the  applica- 
tion for  patent  thereon,  may  protest  against 
the  issuance  of  a  patent,  and  such  protestant 
will  be  deemed  a  party  in  interest  entitled 
to  appeal.  Under  this  rule,  and  prior  to 
its  promulgation,  it  is  now,  and  was,  the 
practice  of  the  Land  Department,  when  an 
owner  of  an  interest  in  a  mining  claim,  who 
has  been  excluded  from  the  application  for 
patent  thereon  by  a  oo-owner,  filed  his  pro- 
test, to  direct  that  a  suit  be  brought  in 
support  of  such  protest,  and  await  the  re- 
sult of  such  action  before  issuing  patent. 
Coleman  v.  Homestake  Min.  Co.  30  Land 
Dec.  364;  Thomas  v.  Elling,  26  Land  Dec. 
220.  While  the  department  is  not  required 
to  await  the  bringing  of  a  suit  in  support 
of  such  protest,  because  there  is  no  provi- 
sion in  the  statute  therefor,  and  no  obliga- 
tion upon  either  party  to  invoke  the  juris- 
diction of  a  court  to  determine  their  rights 
in  such  circumstances,  nevertheless,  the  de- 
partment has  adopted  the  practice  indicated, 
for  the  reason  that  it  is  its  duty,  before  is- 
suing patent,  to  determine  who  is  entitled 
thereto,  and  that  it  is  desirable,  as  well  as 
expedient,  to  permit  the  parties  to  proceed- 
ings initiated  in  the  land  office  by  protest 
to  have  their  rights  finally  determined  in  :i 
court  of  the  vicinage  where  witnesses  can 
be  more  readily  produced  than  before  tht» 
Land  Department,  and  then  accept  the  jua«f- 
ment  of  such  court  as  determinative  of  tlie 
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Tights  of  the  parties.  This  is  certainly  a 
wise  policy,  and  there  is  no  legal  objection 
to  its  recognition  by  the  courts.  An  owner 
who  has  been  excluded  by  his  co-owner  from 
an  application  for  patent  may  maintain  an 
action  against  the  patentee  to  establish  and 
•enforce  a  trust  in  the  patented  claim.  Hav- 
ing this  right,  there  can  certainly  be  no 
valid  objection  against  the  maintenance  of 
an  action  during  the  pendency  for  patent, 
the  purpose  of  which  is  to  have  his  rights 
<letermined  before  patent  issues.  In  fact, 
this  course  ought  to  be  encouraged,  espe- 
cially when  the  Land  Department  will  await 
the  result  of  such  an  action  before  issuing 
patent,  if  the  excluded  owner  initiates  the 
necessary  proceedings  in  the  land  office 
through  which  the  application  for  patent  is 
made. 

There  may  be  instances  wherein  it  might 
be  necessary  for  the  excluded  co-owfier  to 
follow  this  course,  rather  than  await  the  is- 
suance of  patent  before  bringing  suit,  be- 
cause of  the  dangers  which  might  arise  of 
losing  his  rights  by  laches,  the  statute  of 
limitations,  or  the  intervention  of  the  rights 
of  innocent  third  parties.  Section  275  of 
our  Code  of  Civil  Procedure  permits  an  ac- 
tion for  the  possession  of  an  interest  in 
realty  to  be  brought  by  a  tenant  in  common 
against  his  cotcnant,  where  the  latter  ac- 
tually ousted  the  former,  or  did  some  act  or 
acts  amounting  to  a  denial  of  his  right  as 
a  cotenant.  By  virtue  of  this  provision.,  the 
plaintiff  could  maintain  an  action  against 
the  defendant  independent  of  the  fact  that 
lie  had  filed  a  protest  against  the  issuance 
of  patent  to  the  premises  from  which  he  has 
been  excluded.  The  action  of  the  defendant 
in  excluding  the  plaintiff  by  applying  for  a 
patent  in  his  own  name  amounts  to  a  denial 
of  the  rights  of  the  plaintiff;  and  such  ac- 
tion cannot  be  pleaded  as  a  bar  to  a  suit 
instituted  by  the  plaintiff  to  establish  his 
rights.  The  wrong  committed  by  the  de- 
fendant cannot  abate  an  action  instituted 
by  the  plaintiff,  the  purpose  of  which  is  to 
right  that  wrong,  and  establish  his  rights 
in  the  premises  in  controversy,  and  which 
may  result,  when  the  judgment  in  such  ac- 
tion is  exhibited  to  the  Land  Department, 
in  the  issuance  of  a  patent  to  the  plaintiff 
and  defendant  instead  of  the  latter,  which, 
for  the  purposes  of  the  motions  interposed 
below,  he  admits  he  is  not  entitled  to. 

The  judgment  of  the  District  Court  in 
«ach  case  is  reversed,  and  the  causes  re- 
manded for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Goddard  and  Bailey,  JJ.,  concur. 

Petition  for  rehearing  denied. 
4L.R.A.(N.S.) 
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WILLIAM  H.  McINTYRE,  Appt., 

V. 

SUSAN  ORNER. 
(—  Ind.  — ,  76  N.  E.  750.) 

Automobile— duty  of  driver. 

1.  One  driving  an  automobile  on  a  public 
highway  is  bound  to  take  notice  that  it'is 
likely  to  startle  horses  when  driven  toward 
them  at  a  rapid  rate. 

Same. 

2.  The  driver  of  an  automobile  is  bound 
to  take  notice  of  its  effect  upon  horses 
which  it  is  approaching  on  a  highway,  and. 
if  they  exhibit  signs  of  fright,  to  slow  up, 
stop  the  machine,  or  do  whatever  is  reason- 
ably required  to  relieve  the  persons  in  the 
carriage  of  their  perilous  situation. 
Negligence — occnpant  of  carriage. 

3.  A  passenger  in  a  carriage  drawn  by 
horses  will  not  be  presumed  to  be  guilty  of 
contributory  negligence  by  failing  to  jump 

Case  Note. — Duty  and  liability  of  person 
operating  automobile  on  public  street  or 
highway. — ^Both  the  common-law  and  the 
statutory  duty  and  liability  of  the  operator 
of  an  automobile  upon  the  public  street  or 
highway  are  covered  in  a  subject  note  in  1 
L.K.A.(N.S.)  223  et  seq.  The  following  de- 
cisions bearing  on  the  subject  have  been  ren- 
dered since  the  prepamtion  of  that  note: 

In  Hannigan  v.  Wright  (Del.)  63  Atl.234, 
the  court  instructed  the  jury,  in  an  action 
for  personal  injuries  to  a  pedestrian  who 
was  struck  by  an  automobile,  that,  while 
automobiles  are  comparatively  new  in  use, 
and  novel  in  construction,  operation,  and 
movement,  there  is  nothing  new  or  excep- 
tional in  the  principles  of  law  that  apply 
to  their  use  upon  the  public  highway;  that 
the  owner  of  an  automobile  has  the  same 
right  as  the  owner  of  other  vehicles  to  use 
the  highways  or  streets  of  a  city,  and,  like 
them,  he  must  exercise  reasonable  care  and 
caution  for  the  safety  of  others. 

Owners  of  automobiles  have  the  same 
rights  in  the  streets  and  highways  of  the 
state  that  the  drivers  of  horses  have.  But 
the  right  of  either  class  is  not  to  use  the 
means  of  kicomotion  without  regard  to  the 
rights  of  others  having  occasion  to  travel 
the  highway.  Wright  v.  Crane  (Mich.)  106 
N.  W.  71. 

The  degree  of  care  required  in  the  use  and 
operation  of  a  machine  or  vehicle  upon  the 
streets  of  a  city  depends  not  only  upon  the 
condition  of  the  streets,  but  also  upon  the 
dangerous  character  of  the  machine  or  vehi- 
cle, and  its  liability  to  do  injury  to  others 
lawfully  upon  such  streets.  The  more  dan- 
gerous its  character  and  the  greater  its  lia- 
bility to  do  injury  to  others,  the  greater  de- 
gree of  cf  re  and  caution  required  in  its  use 
and  operation.  In  determining,  therefore, 
the  degree  of  care  that  the  operator  of  an 
automobile  should  have  used  the  jury  must 
take  into  consideration  its  speed,  sfze,  ap- 
pearance, manner  of  movement,  the  amount 
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"therefrom  when  dUooyering  that  the  horses 

.-are  frightened  by  an  approaching  automo- 

T>ilc. 

Instmctionfr— «s  to  effect  of  facts. 

4.  If  the  controlling  facts  in  a  case  are 
-fully  stated,  and  of  such  a  character  as  to 
^exclude  all  reasonable  and  possible  modify- 
ing inferences  from  the  other  circumstances 
of  the  case,  the  court  may  inform  the  jury 
whether  or  not  they  are  sufficient  in  law  to 
-entitle  plaintiff  to  recover. 
Automobile — excuse  for  driver's  negligence. 

5.  The  necessity  of  constant  observation 
of  the  road  to  avoid  holes  and  guide  his 
^machine  in  safety  does  not  justify  the  driver 
of  an  automobile  in  driving  the  machine  at 
wnore  than  15  miles  an  hour  to  within  15 
or  20  feet  of  a  team  of  horses  which  are 
l>adly  frightened  at  its  approach. 

Same — assumption  of  safety — ^justification. 

6.  That  the  driver  of  an  automobile  suc- 
cessfully passed  a  team  of  horses  on  a  high- 
-\vay  when  overtaking  them  from  the  rear 
<]oes  not  justify  his  assuming  that  he  can 
•<lo  so  when  meeting  them,  if,  when  200  feet 
-^way,  he  sees  that  they  are  making  violent 
efforts  to  break  away. 

Jnstniction— conduct  of  person  in   sudden 
peril. 

7.  Instructing  the  jury  that  one  put  in 
-sudden  peril  by  another's  negligence  is  not 
$:uilty  of  contributory  negligence  if  he  acts 
ms  a  prudent  persoA  ''might"  act  under  the 
'Circumstances  is  not  erroneous  if  used  in 
■connection  with  language  requiring  that  he 
:act  "naturally"  and  in  a  manner  ''expected 
of  ordinarily  cautious  persons." 


Interrogatories — comment  by  counseL 

8.  It  is  not  error  to  permit  opposing 
counsel  to  read,  and  comment  to  the  jury 
upon,  interrogatories  which  the  court  has  in-^ 
timated  that  it  intends  to  submit  to  them. 

(January  30,  1906.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Whitley  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's 
negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  £.  Rose,  Thomas  R.  Mar- 
shall, William  F.  McNagny,  and  P.  H.  Clug-" 
ston,  for  appellant: 

Persons  making  use  of  horses  as  a  means 
of  travel  or  traffic  by  the  highways  have  no 
rights  therein  superior  to  those  who  make 
use  of  them  by  other  permissible  modes. 

Macomber  v.  Nichols,  34  Mich.  212,  22 
Am.  Rep.  522;  Holland  v.  Bartch,  120  Ind. 
46,   16  Am.  St.  Rep.   307,  22  N.  £.  83. 

If  the  driver  of  a  horse  knows  that  the 
horse  is  liable  to  become  frightened  and  run 
away,  and,  with  such  knowledge,  drives  him 
in  the  region  of  danger,  he  does  so  at  his 
own  risk. 

Gates  y.  Metropolitan  Street  R.  Co.  168 
Mo.  535,  58  L.R.A.  447,  68  S.  W.  906. 

Both  horses  and  automobiles  being  right- 
fully on  the  highway,  ordinary  care  is  re- 


of  noise  it  makes,  and  anything  else  that  in- 
>dicates  unusual  or  peculiar  dangers.  Han- 
nigan  v.  Wright,  supra. 

One  operating  an  automobile  upon  the 
public  streets  of  a  city  is  bound  to  use  ordi- 
nary care  in  its  operation,  to  move  it  at  a 
reasonable  rate  of  speed,  and  to  cause  it  to 
«low  up,  or  stop,  if  need  be,  where  danger 
is  imminent,  and  can,  by  the  exercise  of  rea- 
sonable care,  be  seen  or  known  in  time  to 
avoid  accident.  Greater  caution  is  required 
i£kt  street  crossings  and  in  the  thronged 
streets  of  a  city  than  in  the  less -obstructed 
streets  in  the  open  or  suburban  parts.    Ibid. 

Whether  it  is  the  exercise  of  due  care  to- 
^'ard  a  person  approaching  in  a  vehicle  from 
the  opposite  direction  to  run  an  automobile 
in  the  dark  without  a  headlight  is  a  question 
for  the  jury.    Wright  v.  Crane,  supra. 

In  Gifford  v.  Jennings,  190  Mass.  54,  76 
X.  E.  233,  it  was  held  that  the  findings  of 
the  jury  that  the  operator  of  an  automobile 
which  came  up  behind  the  plaintiff's  vehicle 
was  guilty  of  negligence  in  not  sounding  his 
'horn  before  attempting  to  go  by,  and  that 
such  negligence  was  the  cause  of  the  break- 
ing of  the  plaintiff's  leg,  were  supported  by 
.**vidence  sufficient  to  establish  the  facts  that 
the  horse  was  not  given  to  shying,  kicking. 
•or  running;  that  he  was  not  ordinarily 
frightened  by  automobiles;  and  that  on  the 
day  of  the  accident  three  automobiles,  the 
-drivers  of  which  sounded  horns,  had  passed 
-«L.R.A.(N.S.) 


him  going  in  the  same  direction  without 
frightening  him ;  that  the  horse  did  not  start 
until  the  defendant's  automobile  was  within 
10  feet  of  the  nigh  hind  wheel,  undertaking 
to  pass  where  there  was  not  room;  that  the 
plaintiff  did  not  hear  the  approach  of  the 
automobile;  and  that  he  was  driving  at  the 
rate  of  4  miles  an  hour  in  a  market  wagon 
with  a  load  of  1,500  pounds,  and  had  the 
reins  "up  good  in"  his  hands  "tight;"  and 
that  as  the  automobile  passed  the  horse 
kicked  and  broke  the  plaintiff's  leg. 

The  testimony  of  a  person  who  was  seated 
in  a  vehicle  at  the  time  an  automobile  ap- 
proached it  from  the  opposite  direction,  that 
the  automobile  made  no  noise  when  ap- 
proaching, and  that  when  running  at  a  high 
rate  of  speed  it  makes  but  little  noise,  and 
that  when  running  at  low  speed  it  makes 
much  more  noise,  is  incompetent  on  the 
question  of  the  speed  of  the  automobile  at 
the  time  of  the  accident.  Wright  v.  Crane, 
supra. 

The  acts  of  the  chauffeur  in  operating  an 
automobile  within  the  authority  of  his  em- 
ployment are  the  acts  of  a  servant  for  which 
his  employer  is  responsible.  Hannigan  v. 
Wright,  supra. 

An  automobile  coming  up  behind  a  vehicle 
drawn  by  horses  is  "approaching  it,"  within 
the  Massachusetts  statute  requiring  the 
driver  of  an  automobile  approaching  any 
vehicle  drawn  by  a  horse  to  operate,  man- 
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quired  from  penons  In  charge  of  each  of 
them. 

Riley  y.  Farnum,  62  N.  H.  42. 
^    If  the  statement  of   facta   in   the  com- 
plaint shows   the  plaintiff  guilty  of  such 
negligence,  the  complaint  is  insufficient. 

Rich  ▼.  Evansville  &  T.  H.  R.  Co.  31  Ind. 
App.  10,  66  N.  E.  1028;  Lafayette  ▼.  Fitch, 
32  Ind.  App.  134,  69  N.  E.  414. 

One  who  knows  that  a  horse  is  afraid  of 
automobiles,  and  yet  deliberately  rides  be- 
hind the  horse  toward  the  automobile  with- 
out exercising  any  care  fbr  her  own  safety, 
is  guilty  of  contributory  negligence. 

Louisville  &  N.  R.  Oo.  t.  Schmidt,  81 
ind.  264;  Morgan  ▼.  Central  R.  Co.  77  Oa. 
788;  Flagg  t.  Chicago,  D.  k  C.  O.  T.  Junc- 
tion R.  Co.  96  Mich.  30,  21  L.R.A.  835,  55 
X.  W.  444;  Moore  ▼.  Kansas  City  k  L  Rapid 
Transit  R.  Co.  126  Mo.  265,  29  S.  W.  9; 
Cornell  y.  Detroit  Electric  R.  Co.  82  Mich. 
405,  46  N.  W.  791. 

Injuries  arising  from  mere  fright  of 
horses  by  a  vehicle  do  not  render  the  owner 
of  the  vehicle  liable. 

Holland  v.  Bartch,  »upra;  Thompson  ▼. 
Dodge,  58  Minn.  555,  28  L.R.A.  608,  49  Am. 
St.  Rep.  533,  60  N.  W.  545;  Nason  v.  West, 
31  Misc.  583,  65  N.  Y.  Supp.  651. 

Messrs.  Cbarlea  F.  Holler^  Andrew  A« 
Adama,  and  Luke  H.  Wrigley,  for  appellee: 

If  appellant  knew,  or  could  have  knovm  by 
the  exercise  of  ordinary  care,  that  the  ma- 


chine in  his  possession  and  under  his  con- 
trol had  so  far  excited  appellee's  horse  a^ 
to  render  him  dangerous  and  unmanageable^ 
it  was  his  duty  to  have  stopped  his  automo- 
bile, and  ,to  have  taken  such  other  step» 
for  appellee's  safety  as  prudence  might  sug- 
gest. 

Shinkle  ▼.  McCullough,  116  Ky.  960,  10.> 
Am.  St.  Rep.  249,  77  S.  W.  196;  Thies  v. 
Thomas,  77  N.  Y.  Supp.  276;  Mason  v.  West, 
61  App.  Div.  40,  70  N.  Y.  Supp.  478;  In- 
dianapolis Street  R.  Co.  v.  Tenner,  32  Ind. 
App.  311,  67  N.  E.  1044;  Moran  t.  Leslie,  3$ 
Ind.  App.  80,  70  N.  E.  162;  Evans  v.  Adani» 
Exp.  Co.  122  Ind.  362,  7  L.R.A.  678,  23  N. 
E.  1039;  Citizens'  Street  R.  Co.  ▼.  Damm. 
25  Ind.  App.  511,  58  N.  E.  564;  Indianapo- 
lis Street  R.  Co.  v.  Darnell,  32  Ind.  App. 
687,  68  N.  E.  609;  Citizens'  Street  R.  C^. 
v.  Hamer,  29  Ind,  App.  426,  62  N.  E.  658, 
63  N.  E.  778;  Elwood  Electric  Street  R.  C%. 
V.  Ross,  26  Ind.  App.  258,  58  N.  E.  635;  1$ 
Am.  &  Eng.  Enc  Law,  2d  ed.  pp.  577,  578: 
15  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  505; 
Meek  v.  Barton,  123  Iowa,  601,  99  N.  W. 
177;  Bennett  v.  Lovell,  12  R.  I.  166,  34 
Am.  Rep.  628;  Mertz  v.  Detroit  Electric  K. 
Co.  125  Mich.  11,  83  N.  W.  1036;  AndersoD 
v.  Minneapolis  Street  R.  Co.  42  Minn.  490. 
18  Am.  St.  Rep.  525,  44  N.  W.  518;  Cen- 
tral R.  Co.  V.  Knowles,  191  111.  241,  60  N. 
E.  829;  Crosswell,  Electricity,  {  143;  Wright 
V.  Mulvaney,  78  Wis.  89,  9  L.R.A.  807,  :» 


age,  and  control  such  automobile  in  such 
manner  as  to  exercise  every  reasonable  pre- 
caution to  prevent  the  frightening  of  the 
horse,  and  to  insure  the  safety  and  protec- 
tion of  any  person  riding  or  driving  tho 
Hame.    GifTord  v.  Jennings,  supra. 

By  the  terms  of  the  Illinois  statute,  it  is 
provided  that,  whenever  it  shall  appear  that 
any  horse  driven  or  ridden  upon  the  street 
or  higliway  is  "about  to  become  frightened" 
by  the  approach  of  an  automobile,  it  shall 
Y>e  the  duty  of  the  person  driving  or  conduct- 
ing the  automobile  to  cause  the  same  to 
eome  to  a  full  stop  until  the  horse  shall  have 
jiassed.  It  was  held  in  'Ward  v.  Meredith, 
220  111.  66,  77  N.  K.  119,  tliat  an  instruction 
was  not  erroneous  because  it  informed  the 
jury  tliat  it  was  the  duty  of  the  operator 
t)f  the  automobile  to  stop  if  the  horse  draw  - 
ing  the  buggy  in  which  the  plaintiff  was 
riding  ^'became  frightened,  or  showed  that  it 
was  about  to  become  frij^h toned,"  by  the  ap- 
proach of  the  automobile.  It  was  contended 
by  counsel  for  the  defendant  that  the  statu- 
tory requirement  was  to  stop  the  automo- 
bile only  where  a  horse  is  "about  to  be- 
come frightened,"  and  not  where  it  has 
already  become  frightened.  The  court,  how- 
ever, said  that  the  criticism  was  entirely  too 
refined. 

When  a  horse  becomes  frightened,  or 
shows  that  it  is  about  to  become  frightened, 
1»^'  the  apnroflch  of  an  automobile,  the  per- 
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son  operating  it  has  no  discretion  as  to  what 
he  shall  do,  but  is  bound  by  the  express  lan- 
giiage  of  the  statute  just  referred  to  imme 
diately  to  stop  it.  Ward  v.  Meredith,  supru. 
The  hypothesis  upon  which  this  decision  wa^ 
based  excluded  tne  contingency  of  a  honte 
becoming  suddenly  frightened  as  an  automo- 
bile is  about  to  pass,  thereby  causing  aa 
emergency  in  which  the  automobile  driver 
may  determine  the  best  means  of  avoidin<; 
the  injury. 

An  instruction  substantially  in  the  lan- 
guage of  the  Illinois  statute,  providing:  that 
in  any  action  brought  to  recover  damage:* 
caused  by  running  an  automobile  at  a  great- 
er rate  of  speed  than  15  miles  per  hour  the 
plaintiff  shall  be  deemed  to  have  made  out 
a  prima  facie  case  by  showing  the  fact  of 
such  injury,  and  that  the  person  driving  tin- 
automobile  was,  at  the  time  of  the  injury, 
running  the  same  at  a  speed  in  excess  of  i.'» 
miles  per  hour,  except  that  the  phru'**'. 
"either  by  himself  or  hia  agent,"  is  insert eil 
immediately  after  the  phrase,  "person  driv- 
ing such  automobile," — ^is  not  erroneoiH 
either  upon  the  theory  that  it  ignores  the 
question  whether  injuries  sustain^  were  «»( ■ 
casioned  by  the  running  of  the  automobi}H> 
at  excessive  speed,  wr  because  of  the  interp'>- 
lation  of  the  phrase  referred  to.  Ward  v. 
Meredith,  supra. 
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Am.  St.  Rep.  393,  46  N.  W.  1045;  People's 
Ice  Co.  y.  The  Excelsior,  44  Mich.  229,  38 
JLm.  Rep.  246,  6  N.  W.  636. 

One  who  does  an  act  under  an  impulse, 
or  upon  a  belief  created  by  a  sudden  dan- 
ger attributable  to  another's  negligence,  is 
not  to  be  regarded  as  guilty  of  contributory 
fault,  even  though  the  act  would  be  regard- 
ed as  negligent  if  done  under  circumstcmces 
not  indicating  such  peril. 

Indiana  R.  Co.  v.  Maurer,  160  Ind.  25, 
€6  N.  E.  156;  Clarke  v.  Pennsylvania  Co. 
1,32  Ind.  199,  17  L.fe.A.  811,  31  N.  E. 
fW8;  Pennsylvania  Co.  v.  McCaffrey,  139 
Ind.  430,  29  L.R.A.  104,  38  N.  W.  67. 

The  appellant,  in  operating  upon  the  high- 
'way  a  novel  wheeled  conveyance  of  uncom- 
mon appearance  and  noise,  owed  to  the 
plaintiff  and  other  travelers  the  duty  care- 
fully to  control  and  drive  the  same  along 
«o  as  to  avoid  causing  needless  injury. 

Indiana  Springs  Co.  v.  Brown  (Ind.)  1 
I..R.A.(N.S.)   238,  74  N.  E.  615. 

Hadley,  J.,  delivered  the  opinion  of  the 
«oiirt: 

Appellee  successfully  prosecuted  this  ac- 
tion against  appellant  to  recover  damages 
for  injuries  claimed  to  have  been  received 
by  appellant's  negligence  in  driving  an  au- 
tomobile on  the  public  highway.  The  action 
)s  based  upon  'the  following  facts  disclosed 
l>y  the  jury  in  answers  to  interrogatories: 
The  plaintiff,  being  fifty-four  years  of  age 
and  a  resident  of  South  Bend,  about  3  o'clock 
P.  M.  of  November  1,  1902,  left  the  city  of 
Auburn  with  the  body  of  her  deceased  son 
-to  drive  across  the  county  to  the  town  of 
"Waterloo,  there  to  take  a  train  for  home. 
The  plaintiff  and  her  son  occupied  the  rear 
«eat,  and  Mr.  Ling  and  Mr.  Mayfield,  friends 
of  her  deceased  son,  occupied  the  front  seat, 
-of  a  carriage,  which,  with  team  to  draw  it, 
had  been  procured  at  a  livery  stable  for 
the  purpose,  but  without  the  knowledge  and 
approval  of  the  plaintiff.  One  of  the  horses 
was  to  some  extent  afraid  of  automobiles 
and  the  other  was  not.  Ling,  accustomed  to 
driving  and  managing  horses,  drove  the 
team  without  approval,  but  without  any  ex- 
pressed objection  from  the  plaintiff.  The 
Toad  from  Auburn  to  Waterloo  runs  in  a 
northeasterly  direction.  On  the  journey  the 
liearse  preceded  the  carriage  containing  the 
plaintiff.  Later  in  the  same  afternoon  ap- 
pellant, with  three  other  gentlemen,  left 
Auburn  by  the  same  road  for  Waterloo  in  a 
gasoline  automobile  belonging  to  appellant. 
The  machine  was  two  seated,  could  speed 
20  miles  an  hour,  and  exploded  its  gasoline 
in  a  chamber  which  to  some  extent  deadened 
the  sound.  Appellant  drove  and  managed 
the  machine.  On  the  journey  it  was  neces- 
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sary  for  appellant  to  look  ahead  to  avoid 
holes  and  obstructions  in  the  road;  but  on 
the  occasion  of  the  plaintiff's  accident  ap- 
pellant was  operating  his  machine  in  an 
unusual  and  extraordinary  manner  by  going 
at  a  high  rate  of  speed  when  meeting  teams. 
On  the  way  to  Waterloo  appellant  drove  hU 
automobile  past  the  carriage  in  which  the 
plaintiff  was  riding,  greatly  frightened  the 
horses,  and  caused  them  to  crowd  to  the  side 
of  the  road.  Both  appellee  and  appellant 
saw  the  fright  of  the  horses.  Appellant 
proceeded  with  his  party  to  Waterloo,  re- 
mained but  a  short  time,  and  entered  upon 
his  return  to  Auburn.  A  short  distajuce 
from  the  former  town  he  met  the  funeral 
party.  The  hearse  was  500  feet  ahead  of 
the  carriage.  A  short  distance  before  meet- 
ing the  hearse,  appellant  drove  his  auto- 
mobile to  one  side  of  the  road  and  was 
about  to  stop  when  the  driver  of  the  hearse 
signaled  him  to  come  on.  Appellant  pro- 
ceeded, and,  having  passed  the  hearse,  he 
speeded  his  automobile  towards  the  carriage 
at  more  than  15  miles  an  hour,  the  machine 
puffing  and  making  a  great  noise,  and,  when 
4t  approached  within  200  feet  of  the  car- 
riage, the  horses,  in  apparent  fright,  began 
crowding  to  one  side,  and,  when  within  15 
or  20  teet  of  the  plaintiff,  whirled  back  into 
the  road,  and,  in  turning  the  carriage, 
cramped  and  broke  a  fore  wheel,  tipping  the 
vehicle,  and  causing  the  plaintiff  to  be 
thrown  out  and  injured.  The  driver  held 
the  lines  firmly  and  taut,  and  an  ordinarily 
cautious  man  could  not  have  driven  the 
team  past  the  automobile,  because  it  was 
approaching  at  a  high  rate  of  speed.  The 
driver  did  not  request,  nor  signal,  appellant 
to  stop  the  machine;  but,  when  the  horses 
whirled  around,  appellant  threw  off  the 
power  and  applied  the  brake,  and  stopped 
the  automobile  when  within  15  or  20  feet 
of  the  plaintiff.  The  team  manifested  fright 
when  the  automobile  was  200  feet  away, 
seeing  which,  an  ordinarily  prudent  man 
would  have  anticipated  that  the  further  for- 
ward movement  of  the  machine  would  be 
likely  to  cause  injury  to  the  occupants  of 
the  carriage.  If  appellant  had  run  his  ma- 
chine at  less  speed,  it  would  have  made  less 
noise ;  and  he  operated  it  in  a  careless  man- 
ner, because  he  speeded  it  too  fast  and  too 
close  to  the  team. 

There  are  two  paragraphs  of  complaint, 
both  proceeding  upon  the  theory  that  the 
plaintiff  was  injured  by  the  negligence  of  ap- 
pellant in  continuing  to  run  his  automobile 
on  the  highway  at  an  excessive  speed,  and 
failing  to  stop,  or  slow  up,  when,  as  al- 
leged in  one  paragraph,  '*he  saw  from  the 
frightened  condition  of  plaintiff's  horses 
that  to  proceed  further  would  result  in  in- 
jury to  the  plaintiff,"  and,  in  the  other,  by 


1134 


INDL4NA  SUPRE^IE  COURT. 


jAJf., 


the  exercise  of  reasonable  care  he  might ' 
have  seen  that  fact.  As  relating  to  the 
question  of  negligence  the  complaint  char- 
ges "that,  as  said  defendant  approached  said 
carriage  with  his  said  automobile,  and  when 
he  was  yet  more  man  300  feet  distant  there- 
from, the  horses  attached  to  said  carriage, 
drawing  the  plaintiff  and  her  said  compan- 
ions, became  badly  frightened  at  the  ap- 
proach of  said  automobile,  the  loud  noise 
made  by  the  propulsion  thereof,  and  the 
operation  of  its  said  motor,  the  high  and 
dangerous  rate  of  speed — more  than  16  miles 
an  hour — at  which  the  same  was  approach- 
ing them,  and  the  size  and  appearance  of 
said  vehicle,  and  plunged,  reared,  shied,  and 
exhibited  all  of  the  evidences  of  fear  usually 
manifested  by  horses  when  greatly  fright- 
ened; .  .  .  and  said  defendant,  well 
knowing  said  frightened  condition  of  said 
horses,  well  knowing,  also,  that  his  said 
automobile,  the  approach  thereof  at  said 
high  and  dangerous  rate  of  speed,  and  the 
noise  made  thereby,  were  the  cause  of  such 
fright;  and  well  knowing  that  the  nearer 
approach  of  his  said  automobile  at  said 
speed  and  under  the  circumstances  aforesaid 
would  greatly  increase  the  fright  of  said 
horses, — without  exercising  or  using  any 
care  whatever,  carelessly,  recklessly,  and 
negligently  propelled  his  said  automobile 
at  said  high  and  dangerous  rate  of  speed 
up  to  and  until  the  same  was  within  less 
than  15  feet  of  said  horses  before  the  same 
was  stopped  or  the  speed  thereof  checked, 
.  .  .  causing  said  horses  to  whirl  around 
in  said  highway  and  run  away  to  the  south 
along  the  same,  breaking  one  of  the  wheels 
of  said  carriage  to  which  they  were  at- 
tached, and  throwing  the  plaintiff  with 
great  violence  out  of  said  carriage  upon  the 
hard  ground;  whereby,"  etc.  Is  this  a  suf- 
ficient averment  of  negligence? 

The  employment  of  the  automobile  on  the 
public  highways,  as  a  means  of  transporta- 
tion, has  been  recognized  in  this  state  as  a 
lawful  use  of  the  road  (Acts  1905,  chap. 
123,  p.  202;  Indiana  Springs  Co.  v.  Brown, 
[  Ind.]  1  L.R.A.(N.S.)  238,  74  N.  E.  615); 
and  if  it  results  in  causing  injury  to  one 
traveling  by  another  mode,  the  autoist  can- 
not be  held  liable  for  the  injury,  unless  it 
is  made  to  appear  that  he  used  the  machine 
at  a  time,  or  in  a  manner,  or  under  circum- 
stances, inconsistent  with  a  proper  regard 
for  the  rights  of  others.  There  is  nothing 
dangerous  in  the  use  of  an  automobile  when 
managed  by  an  intelligent  and  prudent 
driver.  Its  guidance,  its  speed,  and  its  noise 
are  all  subject  to  quick  and  easy  regulation, 
and  under  the  control  of  a  competent  and 
considerate  manager  it  is  as  harmless,  or 
may  soon  become  as  harmless,  on  the  road, 
as  other  vehicles  in  common  use.    It  is  the 
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manner  of  driving  an  automobile  on  the* 
highway,  too  often  indulged  in  by  thought- 
less  pleasure  seekers  and  for  the  exploitatioii» 
of  a  machine,  that  constitutes  a  menace  to 
public  safety.  While  it  is  the  law  that 
automobiles,  subject  to  statutory  restric- 
tions, have  equal  right  with  other  v^hicle^ 
to  occupy  the  highways,  it  must  be  borne 
in  mind  that  this  equality  of  right  impos^-^ 
the  reciprocal  duty  of  managing  one'^ 
vehicle,  whatever  its  character,  witii  care- 
and  caution  to  avoid  causing  injury  to  oth> 
ers  with  equal  right.  As  we  said  in  Indian*. 
Springs  Co.  v.  Brown,  supra:  "Each  is  re- 
quired to  regulate  his  own  use  by  the  observ* 
ance  of  ordinary  care  and  caution  to  avoid- 
receiving  injury,  as  well  ai}  inflicting  injur^r 
upon  the  other.**  AVithin  these  principles,  it 
was  incumbent  upon  appellant  to  take^ 
notice,  because  common  knowledge  that 
motor  carriages  are,  as  yet,  usually  strange- 
objects  to  horses,  and  likely  to  startle 
them  when  driven  up  in  front  at  a  rapid. 
rate.  We  assume,  therefore,  that  he  knew^ 
when  he  met  the  plaintifl^s  carriage  on  his- 
retum  to  Auburn,  especially  after  the  frig^ht 
he  observed  in  the  horses  as  he  passed  therth 
on  the  way  to  Waterloo,  that  his  car,  oper- 
ated in  the  manner  and  at  the  speed  de- 
scribed, was  highly  calculated  to  frightert 
the  horses,  and  liable  to  cause  them  to  in- 
jure the  occupants  of  the  "carriage.  With 
such  knowledge,  it  was  appellant's  duty  to 
keep  a  lookout  ahea\l,  and,  as  he  approached 
the  carriage,  note  the  effect  of  his  onward 
movement  upon  the  horses;  and  when  he> 
saw,  or  could  have  seen  by  the  exercise  of 
reasonable  caution,  that  the  horses  were., 
under  excitement,  forcibly  crowding  off  the- 
road,  and  manifesting  unmistakable  fright^ 
ordinary  care  required  him  to  slow  up,  8to|> 
his  machine,  or  do  whatever  was  reasonably- 
required  to  relieve  the  persons  in  the  car- 
riage of  their  perilous  situation.  In  Shinkie 
V.  McCullough  (1903)  116  Ky.  960,  105  Am. 
St.  Rep.  249,  77  S.  W.  196,  it  is  said:  **If 
.  .  .  appellant  knew,  or  could  have 
known  by  the  exercise  of  ordinary  care,  that 
the  machine  .  .  .  under  his  control  had 
so  far  excited  appellee's  horse  as  to  render 
him  dangerous  and  unmanageable^  it  was  his. 
duty  to  have  stopped  his  automobile  and 
taken  such  other  steps  for  appellee's  safety 
as  ordinary  prudence  might  suggest."  See 
also  to  same  effect,  Christy  v.  Elliott,  21  (> 
111.  31,  1  L.R.A.(N.S.)  215,  74  X.  t.  1035. 
This,  it  is  alleged,  appellant  did  not  do,  but, 
on  the  contrary,  upon  seeing  the  plaintiff*s> 
team  rearing  and  plunging  with  fright^ 
when  300  feet  away,  knowingly  drove  his- 
machine  into  their  faces  at  more  than  IS 
oiiles  an  hour,  without  stopping  or  checking- 
his  speedy  until  within  15  or  20  feet  of  th* 
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plaintiff.    As  a  charge  of  negligence,  this  is 
far  within  the  limits  of  the  rule. 

Appellant  insists  that  the  complaint 
shows  upon  its  face  that  appellee  was  guilty 
of  contributory  negligence.  The  claim 
springs  from  the  averments  "that  the  plain- 
tiff was  traveling  with  three  other  persons 
in  a  two-seated  covered  carriage,  drawn  by 
a  team  of  gentle,  well-broken  horses,  which 
were  in  charge  of,  and  driven  by,  a  compe- 
tent and  careful  driver,  who  sat  upon  the 
front  seat  of  said  carriage  while  the  plain- 
tiff and  her  son  occupied  the  rear  seat,"  and 
•'on  the  road  to  Waterloo  appellant,  in  his 
automobile,  rapidly  and  with  great  noise 
passed  the  carriage  in  which  the  plaintiff 
was  riding,  whereby  the  horses  attached  to 
said  carriage  became  greatly  frightened,  and 
reared,  plunged,  and  became  almost  unman- 
ageable." It  is  argued  that,  since  it  is 
ahown  that  appellee  occupied  the  carriage 
when  appellant  drove  his  automobile  by  it 
on  the  road  to  Waterloo,  we  must  presume, 
because  not  denied,  that  she,  as  well  as  ap- 
pellant, beheld  the  fright  and  conduct  of 
the  horses;  and  when  appellant  was  about 
to  meet  the  carriage  on  his  return  from  Wa- 
terloo, and  saw,  as  alleged,  the  horses 
plunging  and  crowding  when  the  automobile 
was  300  feet  distant,  we  must  also  presume 
that  appellee  in  the  carriage  saw  the  auto- 
mobile coming  as  far  as  appellant  in  the 
automobile  saw  the  frightened  horses  plun- 
ging, and,  so  seeing  and  knowing  the  increas- 
ing peril,  it  was  negligence  on  her  part  to 
remain  in  the  carriage  and  make  no  effort 
to  reach  a  place  of  safety  or  have  the  horses 
secured.  The  specific  allegations  of  the 
complaint  are  not  sufficient  to  overcome  the 
presumption  of  noncontributory  negligence 
created  by  the  statute.  Greenawaldt  v. 
Lake  Shore  &  M.  S.  R.  Co.  (Ind.  Sup.  last 
term,  April  7,  1905)  74  N.  E.  1081.  If  we 
could  presume  that  the  plaintiff  saw  the 
automobile  coming  when  300  feet  away,  and 
the  team  was  at  the  time  rearing  and  plun- 
ging, we  could  not  presume  that  her  failure 
to  jump  out  of  the  carriage  was  negligence. 
It  might  have  been  tar  more  dangerous 
under  the  circumstances  to  attempt  to  alight 
than  to  remain  seated  in  the  carriage.  We 
think  the  second  paragraph  of  the  complaint 
is  good,  and  that  the  demurrer  thereto  was 
properly  overruled. 

Complaint  is  made  of  the  giving  and  re- 
fusing of  certain  instructions.  In  the  third 
instruction  given,  the  court,  after  directing 
the  jury  that,  if  they  found  from  the  evi- 
dence the  existence  of  certain  enumerated 
facts  relating  to  the  conduct  of  appellant 
in  the  operation  of  his  automobile  at  the 
time  of  the  plaintiff ^s  accident,  continued: 
"If  the  facts  established  by  the  evidence  are 
as  above  stated,  then  you  should  find  for 
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the  plaintiff,  unless  you  should  also  find  it 
established  by  a  fair  preponderance  of  the 
evidence  that  there  was  contributory  negli- 
gence on  the  part  of,  or  imputable  to,  the 
plaintiff,  which  precludes  a  recovery  by 
her." 

It  is  objected,  first,  that  the  instruction  i» 
erroneous,  because  the  court  had  no  right 
to  declare  that  any  state  of  facts — if  the- 
question  of  negligence  was  to  go  to  the- 
jury — constituted  negligence;  that  the  most 
the  court  could  have  properly  done  was  to 
set  out  a  group  of  facts  and  authorize  the- 
jury  to  construe  them  under  the  law,  with 
all  the  other  facts  and  circumstances  in  evi- 
dence, in  determining  the  question  of  negli- 
gence. We  think  the  rule  here  contended 
for  by  appellant  is  too  narrow.  There  are 
frequent  cases,  no  doubt,  where  certain  fads- 
in  evidence  may  be  selected  which,  if  stand- 
ing alone^  would  constitute  negligence,  but 
under  which,  when  considered  with  other 
facts  and  circumstances  in  evidence  of  a 
modifying  character,  the  question  of  negli- 
gence becomes  equivocal.  In  such  cases  it 
would  be  clearly  error  for  the  court  to- 
enumerate  only  the  former  class  of  facts, 
and  direct  the  jury,  if  they  found  them 
proved,  they  should  find  the  existence  of 
negligence;  and  equally  erroneous  if  the- 
unstated  facts  would  even  tend  to  render 
the  question  of  negligence  doubtful,  or  such 
as  equally  prudent  persons  would  character- 
ize differently.  But  the  controlling  facts, 
of  a  case  may  be  of  a  character  and  so  fully 
stated  as  to  exclude  all  reasonable  and  possi- 
ble modifying  inference,  and  in  such  cases, 
we  see  no  impropriety  in  the  court  informing: 
the  jury  whether  or  not  such  facts,  if  estab- 
lished, are  sufficient  in  law.  In  so  doing: 
there  is  no  invasion  of  the  province  of  the 
jury.  The  facts  are  for  the  jury,  and  the- 
law  for  the  court.  If,  under  tne  rules  of 
the  law,  a  given  class  of  facts,  embodying' 
all  the  controlling  facts  in  evidence  and 
the  reasonable  inferences  arising  therefrom,, 
constitute  negligence,  or  due  care,  it  is. 
proper  for  the  trial  judge  to  tell  the  jury 
so  for  their  guidance  in  returning  their 
verdict.  His  primary  duty  on  the  bench  i» 
to  see  that  the  law  is  properly  applied  to 
the  facts,  and  in  principle  he  is  doing  the- 
same  thing  whenever  he  is  called  upon  to 
consider  the  correctness  of  a  general  verdict 
in  the  light  of  the  special  facts  upon  which 
it  is  founded  as  disclosed  by  answers  to 
interrogatories.  The  general  rule  is  thuj* 
stated  in  Shoncr  v.  Pennsylvania  Co.  130 
Ind.,  at  page  177,  28  N.  E.,  at  page  618: 
"In  cases  involving  questions  of  negligence,, 
the  rule  is  now  settled  that,  where  the  facts, 
are  undisputed  [or  found  by  a  jury  to  ex- 
ist] and  the  inferences  which  may  be  drawn 
from  them  are  not  equivocal  and  can  lead  to 
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but  one  conclusion,  the  court  will  adjudge^ 
H9  matter  of  law,  that  there  is,  or  is  not, 
negligence."  To  same  effect,  see  Mann  ▼. 
Belt  R.  &  Stock  Yard  CJo.  128  Ind.  139,  141, 
26  N.  E.  819;  Huntington  County  v.  Bone- 
brake,  146  Ind.  311,  316,  45  N.  E.  470;  Oleson 
V.  Lake  Shore  &  M.  S.  R.  Co.  143  Ind.  405, 
32  L.ILA.  149,  42  N.  E,  736. 

It  is  not  claimed  by  appellant  that  the 
facta  siunmed  up  in  the  instruction  were  in- 
sutficient  of  themselves  to  constitute  negli- 
gence; but  he  claims  that  the  hypothesis 
should  have  embraced  an  additional  fact 
fthown  by  the  evidence  which  tended  to  ex- 
cuse him  for  not  heeding  the  fright  of  ap- 
pellee's horses  and  stopping  his  automobile 
sooner,  namely,  that  he,  as  manager  of  the 
auto,  did  not  have  time  and  opportunity  to 
look,  because  it  was  necessary  for  him  to 
keep  his  eyes  and  attention  fixed  on  the 
track  of  the  road  to  enable  him  to  guide  the 
mn chine  safely  by,  avoiding  chuck  holes 
and  other  obstacles.  We  are  unwilling  to 
admit  that  the  omitted  fact  would  have 
furnished  appellant  with  a  shadow  of 
justification  for  continuing  to  speed  his  ma- 
chine at  more  than  15  miles  an  hour  to  with- 
in 15  or  20  feet  of  the  carriage,  and  until 
the  horses  had  whirled  around,  thrown  the 
plaintiff  out,  and  taken  fiight  back  into  the 
road.  With  the  knowledge  that  the  horses 
to  the  plaintiff's  carriage  were  nervous,  and 
that  he  would  soon  meet  them,  it  would  be 
a  strange  rule  of  law  that  would  permit  him 
to  wilfully  put  his  automobile  into  a  high 
rate  of  speed,  and  relieve  him  from  the  duty 
of  looking  ahead  and  of  the  consequences  of 
seeing  the  frightened  team,  because  the  speed 
of  his  car  required  his  uninterrupted  atten- 
tion to  the  road.  When,  at  the  distance 
of  200  feet,  he  saw  the  team  trying  to  break 
away  with  fright,  it  was  appellant*s  duty 
under  the  law  to  stop,  or  check  up,  and 
fitop  or  lessen  the  noise  of  his  motors,  as  it 
was  shown  he  could  easily  have  done  within 
a  few  feet  and  within  a  few  seconds.  Be- 
cause he  did  not  do  it  under  the  circum- 
Htances  shown  and  summed  up  by  the  court, 
but  one  conclusion  can  be  drawn  from  his 
conduct. 

On  this  point  it  is  also  suggested  that  a 
further  fact  should  have  been  included  in  the 
hypothesis,  to  wit,  that,  as  the  team  was 
successfully  controlled  when  appellant 
passed  on  the  way  to  Waterloo,  he  had  a 
right  to  believe  he  could  pass  them  on  his 
return  without  injury  to  the  occupants  of 
the  carriage.  Whatever  warrant  appellant 
might  have  had  from  this  incident  for  such 
belief,  it  was  completely  nullified  when, 
upon  his  return,  approaching  the  horses  and 
200  feet  distant,  he  beheld  the  animals 
«nter  into  violent  efforts  to  break  away. 
When  it  became  evident  to  him  that  his 
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further  progress  would  increase  the  peril  of 
those  in  the  carriage,  his  duty  was  to  stop, 
or  at  least  to  check  up,  without  reference 
to  whether  the  occupants  of  the  carriage 
were  guilty  of  nf^ligence. 

A  further  objection  is  made  to  this  in- 
struction because  it  defines  what  will  consti- 
tute negligence,  and  does  not  define  what  will 
constitute  contributory  negligence.  Appellant 
has  not  the  slightest  ground  for  eomplaint 
on  this  point.  In  instruction  No.  1,  given 
upon  the  court's  own  motion,  after  enumer- 
ating the  opportunities  and  acts  of  the 
plaintiff  touching  her  relation  to  the  driver, 
her  knowledge  of  the  habits  of  the  team, 
her  chance  to  see  the  automobile  coming, 
her  want  of  effort  to  seek  a  place  of  safety 
or  to  request  appellant  to  stop,  and  other 
matters  illustrative  of  her  conduct,  precisely 
as  was  done  in  the  behalf  of  the  plaintiff  in 
the  instruction  under  consideration,  con- 
cluded as  follows:  'Then  I  charge  yon,  as 
a  matter  of  law,  that  the  plaintiff  was  guilty 
of  such  negligence  contributing  to  her  own 
injury  as  prevents  a  recovery  in  this  action: 
and  your  verdict  should  be  for  the  defend- 
ant." 

Our  conclusion  is  that  there  was  no  error 
in  the  giving  of  the  third  instruction  re- 
quested by  appellee. 

The  sixth  instruction  given  upon  the  re- 
quest of  appellee  is  also  assailed.    It  is  to 
the  effect:     It  is  claimed  by  the  defendant 
that  the  plaintiff,  when  the  team  attached 
to  the   carriage   in   which  she  was  riding 
turned  around  in  the  highway  and  just  be- 
fore she  was  injured,  stood  up  in  the  car- 
riage and  jumped,  or  tried  to  jump,  out  of 
the  same;  that  by  so  doing  she  was  guilty 
of  negligence  which  contributed  proximately 
toward  producing  the  injuries  of  which  she 
complains;  that  if  she  had  remained  seated 
in  the  carriage  she  would  not  have  been  in- 
jured; and  that  she  is  therefore  precluded 
from  recovering  in  this  case.    Even  though 
the  jury  may  find  from  the  evidence  that 
the  plaintiff,  when  the  team  turned  around 
and  just  before  she  was  injured,  if  she  was, 
did  stand  up   in  the  carriage,  or  did  en- 
deavor to  get  out  of  the  same,  and  that 
no  injury  would  have  occurred  to  her  if  she 
had  remained  seated,  still  "if  you  further 
find  from  the  evidence  that  the  plaintiff  was 
in  a  situation  of  sudden  peril,  which  was 
brought    about    by   the    defendant's    negli- 
gence, that  in  standing  up  in  the  carriage 
and  in  trying  to  get  out  of  the  same  sh« 
acted  under  a  sudden   fright  and  impulM 
created  by  such  peril,  that  in  so  doing  she 
acted  naturally,  and  as  ordinarily  prudent 
persons  might  act  when  in   like  situation 
and  under  the  infiuence  of  like  fright  and 
like  impulses,"  then  it  will  be  a  question  of 
fact  for  the  jury  to  determine  from  the  efi* 
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^ence  whether  or  not  she  was  guilty  of  con- 
tributory negligence  in  so  standing  up  in 
«aid  carriage  and  in  trying  to  get  out  of 
the   same.     The   words   quoted  furnish  the 
.^rounds  ^  for  the  criticism.     It  is   insisted 
that  it  was  erroneous   to  direct   the   jury 
that,  if  the  plaintiff  acted  as  ordinary  pru- 
rient persons  might  act  in  a  like  situation 
and  under  the  influence  of  like  fright  and 
impulse,   the  jury   was    at   liberty   to   de- 
termine whether  or  not  she  was  guilty  of 
•contributory  negligence.    The  argument  be- 
ing that  prudent  men  often  act  imprudent- 
ly,  and   that  the  real  test  of  prudence  is 
what  prudent  men   usually  do,   the  state- 
ment that«  if  plaintiff  acted  as  an  ordinarily 
prudent  person  might   act  under  like  cir- 
cumstances, etc.«  was  an  inaccurate  state- 
ment of  the  rule.     It  may  also  be  stated 
with  equal  log^c  that,  when  a  prudent  per- 
son actis  imprudently,  he  is  not  a  prudent 
person.    To  say  the  most,  the  distinction  is 
refined,  and  not  likely  to  mislead  the  jury, 
'when  modified  and  explained  by  the  context, 
to  wit,  that,   if  the  jury   found   that  the 
plaintiff  was  in  a  situation  of  sudden  peril, 
which  was  brought  about  by  the  defendant's 
negligence,  and  she  acted  under  a  sudden 
fright  and  impulse  created  by  such  peril, 
end  in  so  doing  acted  naturally, — that  is, 
in  a  manner  expected  of  ordinarily  cautious 
persons,  and  as  ordinarily  prudent  persons 
might  act,  that  is,  might  be  expected  to  act, 
«or  would  act,  or  would  likely  act    The  rule 
<]uite  ppplicable  to  the  facts  in  this  case 
■was  stated  by  this  court  in  Clarke  v.  Penn* 
«ylvania  CJo.  132  Ind.  at  page  200,  17  L.R.A. 
4it  page  812,  31  N.  E.  at  page  808,  as  fol- 
lows:   "One  who  does  an  act  under  an  im- 
pulse or  upon  a  belief  created  by  a  sudden 
•danger  attributable  to  another's  negligence 
is  not  to  be  regarded  as  guilty  of  contributory 
fault,  even  though  the  act  would  be  regarded 
AS  a  negligent  one  if  performed  under  cir- 
•cumstances    not    indicating    sudden    peril." 
See  also  Indiana  R.  Co.  v.  Maurer,  160  Ind. 
"26,  66  N.  E.  166;  Pennsylvania  Co.  v.  Mc- 
Caffrey, 139  Ind.  430,  29  L.R.A.  104,  38  N.  E. 
67.     We  are  of  the  opinion  that  the  instruc- 
tion was  not  prejudicial  to  appellant. 

Some  complaint  is  made  of  the  giving  and 
refusing  of  a  number  of  other  instructions. 
IVe  have  carefully  read  and  considered  them 
all  in  the  light  of  the  evidence  and  accepted 
rules  of  the  law,  and  find  in  them  no  sub- 
stantial error,  and,  i.i  view  of  the  final 
conclusion  we  have  reached  in  the  case,  see 
no  important  end  to  be  subserved  by  a 
prolongation  of  this  opinion. 

The  court,  having  indicated  his  intention 
to  submit  to  the  jury  140  interrogatories  re- 
quested by  appellant,  permitted  appellee's 
counsel,  over  appellant's  objection,  to  read 
and  comment  upon  the  same  to  the  jury, 
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This  was  not  error.  Chestnut  v.  Southern 
Indiana  R.  Co.  157  Ind.  616,  62  N.  E.  32; 
Southern  Indiana  IL  Co.  v.  Fine^  163  Ind. 
617,  7e  N.  E.  689, 

We  find  no  available  error. 

Judgment  affirmed. 


MASSACHUSETTS  SUPREME  JUDICIAL 
COURT. 

ROBERT  G.  HARRIS 
▼. 
NORTH  AMERICAN  INSURANCE  COM- 
PANY. 

(190  Mass.  361,  77  N.  E.  493.) 

Insorance— building  in  process  of  construc- 
tion* 

1.  A  building  in  process  of  construction 
is  not  within  the  meaning  of  an  instruction 
by  an  insurance  company  to  its  agent  not  to 
insure  unoccupied  buildings. 

Same— authority  of  agent. 

2.  One  dealing  with  a  local  insurance 
agent  is  required  to  take  notice  that  by  the 
terms  of  his  employment  his  authority  does 
not  include  power  orally  to  change  the 
clause  of  a  policy  relating  to  vacancy  of  in- 
sured buildings. 

Same— waiver  of  vacancy. 

3.  The  terms  of  an  insurance  policy  ren- 
dering it  void  in  case  of  vacancy  of  a  build- 
ing cannot  be  changed  by  implied  waiver  in 


Case  Note. — Building  in  process  of  erec- 
tion as  vacant. — ^When  a  building  may  be 
considered  vacant  or  unoccupied,  within  the 
meaning  of  the  condition  in  a  contract  of 
insurance  forfeiting  the  policy  in  case  the 
premises  become  vacant  by  the  removal  of 
the  owner  or  occupant,  has  frequently  been 
the  subject  for  consideration  by  the  courts. 
But  the  question  as  to  the  applicability  of 
this  condition  to  a  building  in  process  of 
erection  has  not  often  arisen. 

The  policy  involved  in  Bumham  v.  Royal 
Ins.  Co.  76  Mo.  App.  394,  contained  a  pro- 
vision that  the  contract  of  insurance  should 
be  void  if  the  premises  should  be  or  be- 
come vacant  for  more  than  ten  days  after 
the  issuance  of  the  policy;  but  the  pro- 
vision was  modified  by  a  written  slip  at- 
tached to  the  face  of  the  policy  granting 
thirty  days  to  complete  construction  and 
occupy  the  insured  building  as  a  dwelling. 
The  court  held  that  the  failure  to  complete 
and  occupy  the  premises  within  thirty  days 
was  a  violation  of  the  provision. 
'  In  Alkan  v.  New  Hampshire  Ins.  Co.  63 
Wis.  136,  10  N.  W.  91,  the  insurance  policy 
covered  distillery  buildings,  and  contained  a 
provision  forfeiting  the  policy  if  the  prem- 
ises should  become  vacant  or  unoccupied, 
and  a  clause  stating  ''carpenter's  risk  grant- 
ed during  the  term  of  this  policy;  and  it  is 
understood  and  agreed,  that  this  policy  of 
insurance  is  issued  upon  the  express  condi- 
tion that  the  property  insured  shall  not  bo 
72 
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the  isauance  of  a  policy  on  a  building  known 
to  be  unoccupied,  since  the  provision  refers 
to  a  possible  future,  and  not  a  present,  use 
of  the  property. 
Same— insurance  of  vacant  property. 

4.  An  insurance  agent  liaving  no  power 
expressly  to  waive  the  provisions  of  a  policy 
rendering  it  void  in  case  the  premises  be- 
come vacant  cannot  surrender  the  contract- 
ual right  of  his  employer  by  issuing  a  policy 
on  vacant  property. 

Same — removal  of  mechanics. 

5.  The  removal  from  a  building  in  proc- 
ess of  construction  of  mechanics  who  nave 
)>een  in  possession  under  a  permit  from  the 
insurance  company  does  not  create  a  forfei- 
ture under  a  clause  of  the  policy  making 
it  void  in  case  the  premises  become  vacant 
by  the  removal  of  the  owner  or  occupant, 
»ince  the  permit  for  their  presence  refers  to 
the  clause  relating  to  increase  of  risk,  and  is 
not  a  waiver  of  the  provision  against  va- 
cancy. 

Same — ^parol  evidence  to  contradict  policy. 

6.  Parol  evidence  is  admissible  to  show 
that,  when  a  policy  of  insurance  was  issued 
on  a  building,  it  was  in  process  of  erection, 
and,  therefore,  could  not  be  occupied,  within 
the  meaning  of  a  clause  making  the  policy 
void  if  the  premises  became  vacant  by  re- 
moval of  the  occupant;  since  such  evidence 
does  not  contradict  the  terms  of  the  policy. 
Same— dwelling  house. 

7.  One    applying    for    insurance    on    a 


"dwelling  house"  which  he  states  is  in  proc^ 
ess  of  erection  compile"  with  his  undertak- 
ing if,  when  occupied,  the  building  is  usetf 
for  that  purpose. 
Same — vacancy. 

8.  A  provision  in  an  insurance  policy 
rendering  it  void  in  case  the  premises  be- 
come vacant  by  the  removal  of  the  owner  or 
occupant  has  no  application  to  a  policy  is- 
sued on  a  building  in  process  of  erection^ 
which,  because  not  fully  fitted  for  occupancy^ 
is  never  occupied  prior  to  the  fire. 
Evidence — ^representations  as  to  occupancy^ 

of  insured  buildings. 

9.  Evidence  as  to  the  laying  by  the- 
town  of  pipes  to  supply  with  water  a  house- 
insured  when  in  process  of  erection  is  ad- 
missible in  an  action  on  the  policy,  in  sup- 
port of  testimony  by  the  owner  as  to  repre- 
sentations made  by  him  that  the  property^ 
would  not  be  occupied  until  after  the  water 
was  in. 

Insurance — arbitration — ^waiver. 

10.  Noncomplianoe  with  a  condition  in  an^ 
insurance  policy  as  to  arbitration  is  waived 
by  the  insurer  by  failure  to  raise  the  ques- 
tion in  an  action  on  the  policy,  so  that  re- 
fusal to  direct  a  verdict  in  its  favor  is  not 
error,  although  the  provision  had  not  beeni 
waived  or  complied  with  prior  to  the  triaL 
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operated  as  a  distillery  during  the  term  of 
this  insurance,  it  being  intended  by  this 
policy  to  cover  carpenter's  risk  only."  In 
construing  the  policy,  the  court  held  that  it 
was  not  forfeited  because  the  building  be- 
came vacant  after  the  completion  of  the 
carpenter  work,  for  the  reason  that  the  pol- 
icy prohibited  the  use  of  the  premises,  which 
presumably  were  available  for  no  other  use, 
and  so  compelled  the  assured  to  let  the 
buildings  remain  vacant  and  idle  or  forfeit 
his  insurance.  With  the  latter  provision  in 
the  policy,  the  court  said  the  insurers  cannot 
be  heard  to  allege  forfeiture  of  the  contract 
because  the  premises  were  unoccupied. 

In  Bear  v.  Atlanta  Home  Ins.  Co.  34  Misc 
613,  70  N.  Y.  Supp.  581,  the  court  held  that 
the  issuance  of  a  policy  covering  a  frame 
dwelling  and  attachments  thereto,  occupied 
as  a  dwelling  and  road-house  hotel,  with 
knowledge  on  the  part  of  the  agent  that  the 
building  was  in  process  of  erection,  and  that 
it  would  not  be  occupied  until  completed, 
constituted  a  waiver  of  the  vacancy  clause; 
and  the  insurer  was  liable  for  the  amount 
of  the  policy,  where  the  building  was  de- 
stroyed by  fire  before  completion. 

So,  in  Queen  Ins.  Co.  v.  Kline,  17  Ky.  L. 
Rep.  619,  32  S.  W.  214,  vacancy  of  a  dwelling 
house  was  held  not  to  avoid  the  policy, 
where  the  agent  of  the  insurer  issued  the 
policy  knowing  that  the  building  was  vacant 
and  would  necessarily  remain  so  for  some 
time  because  of  incompletion. 

And  vacancy  was  held  to  be  no  defense  in 
German  Ins.  Co.  v.  Penrod,  35  Neb.  273,  53 
N.  W.  74,  where  the  agent  filled  out  an  ap- 
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Slication  for  insurance  on  a  building  which> 
e  knew  to  be  unfinished,  and  stated  there- 
in that  the  house  was  in  course  of  erection^ 
and  that  it  was  designed  to  be  rented  when 
completed;  the  house  having  been  burned 
before  it  was  finished. 

Knowledge  by  an  insurance  agent  that, 
buildings  had  not  been  finished  and  were  va- 
cant constitutes  a  waiver  of  the  vacancy 
clause,  notwithstanding  that  the  agent  did 
not  place  the  risk  with  any  company  repre- 
sented by  him,  but  with- a  company  repre- 
sented by  another  agent,  between  whom  and 
the  insured  there  was  no  communication 
with  reference  to  the  insurance.  Alkan  v. 
New  Hampshire  Ins.  Co.  9upra,  The  de- 
cision is  upon  the  ground  that,  by  virtue  of 
a  local  statute,  the  first-mentioned  agent 
must  be  deemed  the  agent  of  the  insurance 
company  in  respect  of  the  insurance  in  ques- 
tion. 

But  knowledge  on  the  part  of  the  agents- 
of  the  insurance  company  at  the  time  the 
policy  is  issued,  that  the  building  insured 
IS  not  quite  completed  and  is  vacant,  wa» 
held,  in  Royal  Ins.  Co.  v.  Lubelsky,  86  Ala. 
530,  5  So.  768,  not  to  operate  as  a  waiver  or 
that  the  building  was  insured  as  vacant, 
where  the  policy  states  that  the  building, 
when  r-^mpleted,  was  to  be  occupied  as  a 
private  dwelling  house;  as  that  phrase  must 
be  taken  to  represent  the  mutual  expecta- 
tion of  the  contracting  parties  that  the- 
house  was  to  be  so  occupied  either  by  the- 
owner  or  a  tenant,  and  is  scarcely  explicit 
enough  to  constitute  a  promissory  or  * 
tory  warrant. 
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KEPORT  by  the  Superior  Cburt  for  Essex 
County  for  the  opinion  of  the  Supreme 
Judicial  Court  after  verdict  in  plaintiff's  fa- 
vor in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  certain  policies 
of  fire  insurance.    Verdict  to  stand. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  M.  Raymond  and  Edward  C. 
Battis,  for  plaintiff: 

Occupancy  means  actual  use  as  a  dwelling 
house. 

Keith  ▼.  Quincy  Mut  F.  Ins.  Co.  10  Allen, 
230;  Ashworth  v.  Builders'  Mut.  F.  Ins.  Co. 
112  Mass.  422,  17  Am.  Rep.  117;  Whitney 
▼.  Black  River  Ins.  Co.  9  Hun,  37 ;  Herrman 
V.  Adriatic  F.  Ins.  Co.  85  N.  Y.  163,  39  Am. 
Rep.  644;  1  May,  Ins.  4th  ed.  §  249;  Jordan 
v.  State  Ins.  Co.  64  Iowa,  216,  19  N.  W.  917; 
Cumberland  Valley  Mut.  Protection  Co.  v. 
Douglas,  58  Pa.  419,  98  Am.  Dec.  298; 
Browning  v.  Home  Ins.  Co.  71  N.  Y.  508,  27 
Am.  Rep.  86;  Johnson  y.  Norwalk  F.  Ins. 
Co.  175  Mass.  531,  56  N.  E.  569. 

The  mechanics'  permits  did  not  vary  the 
terms  of  the  policies  with  reference  to  the 
vacancy  or  nonoccupancy  of  the  premises. 

Cimiroins  v.  Agricultural  Ins.  Co.  67  N.  Y. 
263,  23  Am.  Rep.  111. 

The  agent  of  the  company  was  fully 
authorized  to  issue  the  policies  and  to  ac- 
cept the  risks  offered;  and  he  received  the 
premiums,  insured  the  house  knowing  the 
same  was  unoccupied,  and  his  knowledge 
was  that  of  the  defendant;  and  the  com- 
pany thereby  became  bound  by  his  acts,  and 
it  is  estopped  to  deny  the  legal  existence  of 
the  contract. 

Bennett  v.  Agricultural  Ins.  Co.  106  N.  Y. 
243,  12  N.  E.  609;  Aurora  F.  &  M.  Ins.  Co. 
V.  Kranich,  36  Mich.  289;  Williams  v. 
Niagara  F.  Ins.  Co.  50  Iowa,  561 ;  Haight  v. 
Continental  Ins.  Co.  92  N.  Y.  51. 

The  plaintiff  was  making  all  reasonable 
efforts  to  get  into  his  house  and  occupy  it, 
and  there  was  no  increase  of  risk  by  his  non- 
occupancy,  as  there  was  no  material  change 
in  the  condition  of  the  premises  from  tlie 
time  of  the  issuance  of  the  policies  down  to 
the  time  of  the  fire. 

Gam  well  v.  Merchants'  A,  F.  Mut.  F.  Ins. 
Co.  12  Cush.  169;  Smith  v.  Mechanics'  & 
T.  F.  Ins.  Co.  32  N.  Y.  399. 

Mr.  Bancroft  G.  Davis  for  defendant. 

Braley,  J.,  delivered  the  opinion  of  the 
court: 

Upon  their  face  the  policies,  which  are 
in  the  standard  form  required  by  Rev. 
Laws,  chap.  118,  §  60,  purport  to  set  forth 
the  full  provisions  of  the  contract.  The  de- 
fendant endeavors  to  avoid  payment  of  the 
loss  which  has  accrued  by  showing  that  the 
building  insured  either  became  vacant  for 
more  than  thirty  days  before  the  fire,  by 
4L.R.A.(N.S.) 


the  removal  of  the  owner  without  its  writ- 
ten or  printed  assent,  or  was  left  under 
such  conditions  as  materially  to  increase 
the  risk.  Although  completed  as  a  struc- 
ture, the  building,  when  bumed«  never  had 
been  occupied  as  a  residence,  and  at  the  date 
of  insurance  was  in  process  of  erection. 
The  local  agent  of  the  company  by  whom  the 
policies  were  issued  was  informed  by  the 
plaintiff  of  these  general  conditions,  and 
that  it  was  his  purpose  not  to  occupy  the 
house  as  a  home  until  a  time  which  was 
subsequent  to  the  fire;  but  this  knowledge 
was  not  otherwise  communicated  to  the  de- 
fendant. 

In  the  list  of  prohibited  risks  which  it 
furnished  to  its  agents  "unoccupied  build- 
ings" were  included;  but  the  exception  to  a 
refusal  to  rule  that  the  agent  was  thus  pro- 
hibited from  insuring  the  plaintiff's  building 
calls  for  no  oonmient,  as  a  new  building  in 
process  of  construction  cannot  be  so  classi- 
fied. But  the  plaintiff,  in  dealing  with  a 
local  agent  who  was  authorized  to  issue  poli- 
cies and  collect  premiums,  was  required  to 
take  notice  that  by  their  terms  the  scope  of 
his  authority  did  not  include  the  power  oral, 
ly  to  change  the  clause  of  the  contracts  re- 
lating to  vacancy.  Harrison  v.  City  F.  Ins. 
Co.  9  Allen,  231,  85  Am.  Dec.  751;  Kyte  v. 
Commercial  Union  Assur.  Co.  144  Mass.  43, 
46,  10  N.  E.  518;  Haniden  v.  Milwaukee 
Mechanics'  Ins.  Co.  164  Mass.  382,  386,  49 
Am.  St.  Rep.  467,  41  N.  E.  658.  Any  modi- 
fication or  alteration  of  this  nature  could  be 
made  only  with  the  written  or  printed  assent 
of  the  insurer.  Worcester  Bank  v.  Hart- 
ford F.  Ins.  Co.  11  Cush.  265,  59  Am.  Dec. 
145;  Northern  Assur.  Co,  v.  Grand  View 
Bldg.  Asso.  183  U.  S.  308,  46  L.  ed.  213,  22 
Sup.  Ct.  Rep.  133.  Neither  could  they  thus 
be  changed  if  put  upon  the  ground  of  waiver 
arising  impliedly  from  the  actual  situation 
of  the  premises  at  the  time  the  policie^^ 
were  issued,  communicated  to  him  by  the 
plaintiff,  but  of  which  the  agent  independ- 
ently might  have  been  found  to  have  had 
knowledge;  for  this  provision  referred  to 
a  possible  future,  and  not  a  present,  use  of 
the  property.  Batchelder  v.  Queen  Ins.  Co. 
135  Mass.  449.  As  the  agent  had  no  author- 
ity to  assure  the  plaintiff  that  the  defend- 
ant would  not  insist  upon  a  strict  com- 
pliance, he  could  not,  under  the  doctrine  of 
waiver  invoked  by  the  plaintiff,  either  by 
assent  in  words  or  by  conduct,  alter  or  sur- 
render this  contractual  right  of  his  prin- 
cipal, if  it  is  found  to  have  any  application 
in  the  present  case.  Stone  v.  Howard  Ins. 
Co.  153  Mass.  475,  480,  481,  11  L.R.A.  771, 
27  N.  E.  6,  and  cases  there  cited;  Metro- 
politan Coal  Co.  V.  Boutell  Transp.  &  Tow- 
ing Co.  185  Mass.  391,  397,  70  N.  E.  421. 
Having  been,  however,  regularly  issued,  duly 
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accepted,  and  tbe  premiums  paid,  the  con- 
tracts of  insurance  became  binding  upon 
the  company,  and  the  remaining  questions 
are  whether  there  has  been  a  breach  of  this 
particular  condition,  or  an  unauthorized 
increase  of  risk,  either  of  which  would 
be  sufficient  to  avoid  them. 

The  defendant  contends  that,  treating  the 
physical  presence  of  the  mechanics  under  the 
permits  as  a  sufficient  compliance  to  satisfy 
the  requirement  as  to  occupancy,  yet,  after 
they  left,  ks  the  house  remained  empty  and 
unfurnished  for  more  than  thirty  days  be- 
fore the  fire,  the  issuance  of  the  permits 
should  be  held  to  have  the  same  modifying 
effect  upon  the  contracts  as  the  words  "per- 
mission to  remain  vacant  thirty  days  with- 
out prejudice,"  fbund  in  the  policy  con- 
strued in  Newmarket  Sav.  Bank  v.  Royal 
Ins.  Co.  150  Mass.  374,  23  N.  E.  210.  But 
the  qualifying  phrase  there  used  iiad  ref- 
erence to,  and  was  directly  connected  with, 
the  condition  relating  to  vacancy^  and  upon 
combining  the  two  they  were  held  in  effect 
to  constitute  an  agreement  to  insure  the 
property  as  unoccupied  for  a  period  of 
thirty  days,  after  the  expiration  of  which 
it  was  to  be  treated  as  being  within  the 
clause  relating  to  unoccupanpy.  The  per- 
mission given  the  plaintiff  here  was  "for 
mechanics  to  work  in  and  about  the  insured 
premises  thirty  days  from  date,"  and  evi- 
dently was  designed  to  prevent  a  forfeiture, 
which  otherwise  might  arise  under  the  pro- 
vision as  to  increase  of  risk  set  fbrth  in  the 
body  of  the  policies,  where  it  is  said  that  if, 
without  the  printed  or  written  consent  of 
the  company,  "the  situation  or  circum- 
stances affecting  the  risk  .  .  .  shall 
be  so  altered  as  to  cause  an  increase  of  said 
risk,"  they  shall  beoome  void.  Luce  v.  Dor- 
chester Mut.  F.  Ins.  Co.  106  Mass.  297,  301, 
7  Am.  Rep.  522. 

The  burden  was  on  the  defendant  strictly 
to  prove  an  avoidance  of  its  liability,  by 
showing  that  the  acts  of  the  plaintiff  in  con- 
nection with  the  insured  property  amounted 
to  a  removal  from  the  house,  and  produced  a 
forfeiture.  Ferguson  v.  Union  Mut.  L.  Ins. 
Co.  187  Mass.  14,  72  N.  E.  358;  Hitehcock 
V.  North  Western  Ins.  Co.  26  N.  Y.  68; 
Orrell  v.  Hampden  F.  Ins.  Co.  13  Gray,  431, 
434;  Butternut  Ml{g.  Co.  v.  Manufacturers' 
Mut.  F.  Ins.  Co.  78  Wis.  202,  47  N.  W.  366. 
No  doubt  there  is  a  sound  practical  distinc- 
tion recognized  in  the  community  between  a 
house  that  becomes  merely  unoccupied  for  a 
longer  or  shorter  period,  though  fitted  and 
furnished  as  a  domicil,  and  one  that  be- 
comes vacant  by  the  removal  of  the  furni- 
ture and  departure  of  the  owner.  Herrman 
V.  Adriatic  F.  Ins.  Co.  85  N.  Y.  163,  39  Am. 
Rep.  644.  The  words,  "become  vacant  by 
the  removal  of  the  owner  or  occupant^"  on 
4L,R.A.(N.S.) 


which  the  defendant  so  strongly  relies,  liavo 
received  judicial  construction  by  this  court 
in  Johnson  v.  Norwalk  F.  Ins.  Co.  175  Mass. 
529,  531,  56  N.  E.  569,  where  it  is  held  that, 
in  accordance  with  this  common  understajid- 
ing,  "they  refer  to  a  permanent  removal 
and  entire  abandonment  of  the  house." 
But  the  house  is  not  described  either  as 
occupied  or  unoccupied,  and,  there  bein^^  no 
warranty  or  presumption  of  either  present 
or  future  occupation,  parol  evidence  thAt  it 
was  in  process  of  erection,  and  hence  could 
not  be  inhabited  in  the  sense  of  being  a 
residence  until  completion,  did  not  contra- 
dict the  written  instrument,  and  was  admis- 
sible. Westfield  Cigar  Co.  v.  Insurance  Co. 
of  N.  A.  165  Mass.  541,  545,  43  N.  £.  504. 
See  Blood  v.  Howard  F.  Ins.  Co.  12  Cosh. 
472;  King  Brick  Mfg.  Co.  v.  PhcBniz  Ins.  Co. 
164  Mass.  291,  294,  41  N.  E.  277;  Mead  v. 
Pheniz  Ins.  Co.  158  Mass.  124,  125,  32  N. 

E.  945. 

The  burden  was  on  the  plaintiff  to  prove 
that  the  building  burned  was  a  dwelling 
house,  and  it  was  open  to  the  defendant  to 
show  that  it  was  something  else,  and  hence 
uninsured.  Thomas  v.  Commercial  Union 
Assur.  Co.  162  Mass.  29,  34,  44  Am.  St.  Rep. 
323,  37  N.  E.  672.  If  it  then  had  appeared 
that  the  defendant  intended  to  insure  one 
kind  of  a  building,  which  the  plaintiff  had 
described,  and  the  building  burned  was  not 
of  that  class,  there  would  have  been  no  meet- 
ing of  the  minds  of  the  parties,  and  there- 
fore no  contract.    Goddard  v.  Monitor  Mut. 

F.  Ins.  Co.  108  Mass.  56,  11  Am.  Rep.  907. 
In  describing  the  designated  premises  as  a 
dwelling  house,  when  taken  in  connection 
with  his  representations,  which,  because 
they  are  material,  under  Rev.  Laws,  chap. 
118>  9  21,  are  incorporated,  though  not  ex- 
pressed, in  the  policies  all  that  the  plaintilT 
undertook  to  perform  was  that,  when  occu- 
pied, the  building  should  be  used  for  this 
purpose.  Ring  v.  Phoenix  Assur.  Co.  145 
Mass.  426,  429,  14  N.  E.  525;  Cumberland 
Valley  Mut.  Protection  Co.  v.  Douglas,  55 
Pa.  419,  98  Am.  Dec.  298.  It  could  have 
been  found  by  the  jury  that  it  was  not  in- 
accurate to  describe  the  house  as  within 
the  class  commonly  designated  as  dwelling 
houses  equally  when  in  process  of  erection 
as  well  as  when  finished,  and  that  there  was 
no  misunderstanding  concerning  the  identity 
of  the  subject-matter,  even  if  a  more  tech- 
nically accurate  description  would  have  heen 
''a  dwelling  house  now  in  process  of  erec- 
tion, which,  upon  completion  and  when 
ready  for  occupancy,  will  be  occupied  by  the 
insured."  See  Royal  Ins.  Co.  v.  Lubelsky. 
86  Ala.  530«  5  So.  768. 

Whiie  not  conceded  by  the  defendant,  no 
satisfactory  reason  has  been  advanced 
whereby^  in  the  ordinary  course  of  human 
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affairs,  it  can  be  said  that  the  plaintiff  has 
removed  from  a  residence  he  never  had  fur- 
nished or  inhabited,  although  legally  in  his 
possession  and  subject  to  his  direct  super- 
vision,   being  built  on  his  homestead  lot. 
Indeed,  it  would  be  a  contradiction  of  terms, 
if  not  absurd,  to  say  that  the  house  ever 
became  vacant  by  the  bodily  removal  of  the 
"owner      or     occupant."    Recognizing     the 
practical    difficulty   of  sustaining  such  an 
argument,  the   defendant   insists  that,    as 
matter  of  law,  the  premises  became  vacant 
within    the   meaning  of  the   policies,    and 
relies  upon  Wainer  v.  Milford  Mut.  F.  Ins. 
Co.  153  Mass.  336,  338,  11  L.R.A.  698,  26  N. 
E.  877,   as  sustaining  the  proposition  that 
in  contemplation  of  the  parties  removal  and 
subsequent  vacancy  must  be  held  to  have 
begun  at  the  expiration  of  the  permits.    In 
that   case,  although  the  policy  was  dated 
January  23,  1889,  the  dwelling  house  was 
not  occupied  between  that  date  and  April 
1,  1880,  and  it  was  said  that  "if  the  policy 
was  in  fbrce  from  its  date  it  was  therefore 
rendered  void."    But  it  was  not  necessary 
to    decide   this    question,   as    the   decision 
turned  upon  the  inquiry  as  to  when  the 
policy  took  effect,  and  it  was  held  that  it  did 
not  become  effective  by  delivery  until  March 
12,  1889.    As  the  fire  was  on  May  12,  1889, 
it  would  follow  that  the  house  had  not  been 
vacant   for   more   than   thirty  days.    This 
position,  moreover,  if  anything  more  was 
meant   than   to   say   that   the   policy  was 
avoided  by  an  increase  of  risk  caused  by  the 
vacancy,  is  not  supported  by  the  cases  to 
which  reference  is  there  made.    Lyman  v. 
State  Mut.  F.  Ins.  Co.  14  Allen,  329,  334, 
turns  upon  the  issue  whether  the  act  of  the 
plaintiff   had  increased  the  risk   under   a 
policy  which  apparently  did  not  contain  any 
clause  as  to  vacancy.    While  Kyte  v.  Com- 
mercial Union  Assur.  Co.  144  Mass.  43,  46, 
10   N.   E.   618,  was  also  decided  under  a 
policy  which   provided   that   it   should  be 
void  if  without  the  company's  assent  the 
risk    was    increased,    and    the    remaining 
authority  of  Hinckley  v.  Germania  F.  Ins. 
Co.  140  Mass.  38,  64  Am.  Rep.  446,  1  N.  E. 
737,  rests  upon  the  effect  of  the  act  of  the 
assured  in  keeping  a  bowling  alley  and  pool 
table   in  avoiding   a   policy   for  the  same 
reason.    This  decision,  therefore,  cannot  be 
considered  as  decisive  of  the  case  now  be- 
fore us. 

It  having  been  found  that  when  the 
policies  were  issued  the  agent  understood 
that  the  insured  had  not  occupied  and  could 
not  occupy  the  dwelling  house  then  being 
built,  in  the  sense  of  living  in  it  as  a  home 
for  himself  and  family,  until  finally  ready 
for  occupancy,  the  clause  relating  to  un- 
ooeupancy  of  the  insured  premises,  as  no 
ehange  appears  to  have  taken  place,  must  be 
4LJLA.(N.S.) 


construed  in  connection  Tilth  these  con- 
ditions under  which  the  parties  entered  into 
their  contracts.  Germania  F.  Ins.  Co.  v. 
Klewer,  129  111.  699,  22  N.  E.  489.  Even 
after  substantial  completion,  and  while  wait- 
ing for  the  necessary  addition  of  some  form 
of  service  by  which  water  could  be  supplied, 
it  cannot  be  said  that,  never  having  been 
inhabited  by  him,  the  house  had  become 
vacant  because  the  owner  removed  there- 
from, for  such  a  subsequent  condition,  upon 
the  facts  here  found,  manifestly  becomes  in- 
applicable. Ring  V.  Phosniz  Assur.  Co.  uhi 
supra;  Newmarket  Sav.  Bank  v.  Royal  Ins. 
Co.  160  Mass.  374,  376,  23  N.  E.  210,  and 
cases  there  cited;  Commercial  Ins.  Co.  v. 
Spankneble,  62  111.  63,  60,  4  Am.  Rep.  682; 
Alexander  v.  Germania  F.  Ins.  Co.  66  N.  Y. 
464,  23  Am.  Rep.  76;  Philadelphia  Tool  Co. 
V.  British  American  Assur.  Co.  132  Pa.  236, 
19  Am.  St.  Rep.  696,  19  Atl.  77;  Woodruff 
V.  Imperial  F.  Ins.  Co.  83  N.  Y.  133.  There 
is  a  further  provision  that  any  increase  of 
the  risk  by  the  act  and  with  the  consent 
of  the  plaintiff  avoids  them.  But  the  ques- 
tion whether  allowing  the  house  to  remain 
vacant  after  the  mechanics  left  increased 
the  hazard  of  its  taking  fire  was  an  issue 
of  fact,  under  the  circumstances  shown  by 
the  evidence  offered  by  the  plaintiff  of  his 
supervision  and  care,  and  which  was  admis- 
sible for  this  purpose,  although  tne  defend- 
ant finally  did  not  ask  to  go  to  the  jury  on 
this  branch  of  its  defense.  Allen  v.  Massar 
soit  Ins.  Co.  99  Mass.  160;  Luce  v.  Dor- 
chester Mut.  F.  Ins.  Co.  uhi  supra;  Powers 
V.  Guardian  F.  ft  L.  Ins.  Co.  136  Mass.  108, 
110,  49  Am.  Rep.  20. 

A  portion  of  the  evidence,  to  the  admis- 
sion of  which  the  defendant  excepted,  re- 
lated to  the  laying  in  the  street,  by  the 
town,  of  a  water  pipe  with  which  the  house 
was  to  be  connected,  and  f6r  which  the 
plaintiff's  application  to  the  water  board 
was  pending  at  the  date  of  the  fire.  This  was 
accompanied  by  further  proof  that  at  the 
time  the  insurance  was  effected  under  the 
first  policy  the  agent  was  informed  that 
the  plaintiff's  purpose  was  not  to  occupy  the 
house  until  arrangements  had  been  made  for 
supplying  it  with  water,  and  also  that  he 
knew  this  service  could  not  be  provided 
until  a  date  subsequent  to  its  destruction. 
It  is  now  urged  that  the  defendant  was 
prejudiced  by  the  admission  of  this,  as  well 
as  other  testimony  that  the  plaintiff  dug 
trenches  on  his  land  for  the  pipes,  and  that 
the  pipe  in  the  street  could  not  be  laid  un- 
less the  town  at  its  annual  meeting  voted 
an  .  appropriation ;  but  the  evidence  cannot 
be  said  to  have  been  wholly  irrelevant,  as 
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it  had  some  tendency  to  support  the  plain- 
tiff's narrative  of  his  original  statements 
to  the  agent  when  obtaining  the  insurance, 
and  to  show  that  they  were  not  an  after- 
thought. 

By  the  sixth  request  the  defendant  in  sub- 
stance asked  for  a  ruling  that  upon  all  the 
evidence  the  action  could  not  be  maintained, 
and,  this  having  been  refused,  it  now  fur- 
ther contends,  that,  compliance  with  the 
precedent  condition  of  submitting  the 
amount  of  loss  to  arbitration  not  having 
been  shown,  nor  its  waiver  pleaded,  the  suit 
is  prematurely  brought.  Lamson  Consol. 
Store  Service  Co.  v.  Prudential  F.  Ins.  Co. 
171  Mass.  433,  60  X.  E.  043.  There  is,  how- 
ever, not  the  slightest  suggestion  in  the 
record  that  in  any  form  this  question  was 
raised,  or  even  alluded  to,  at  the  trial;  and 
the  parties  evidently  proceeded  upon  other 
and  distinct  issues  which  are  presented  by 
the  report.  If  the  defendant  had  considered 
the  declaration  insufficient  for  want  of 
proper  averments  as  to  this  clause  in  the 
policies',  it  might  have  demurred.  Lamson 
Consol.  Store  Service  Co.  v.  Prudential  F. 
Ins.  Co.  ubi  Mupra.  Instead  of  doing  so  it 
filed  an  answer  containing  a  general  denial, 
with  other  specific  defenses  to  which  refer- 
ence already  has  been  made;  so  that,  after 
proof  of  the  making  of  the  contracts  and  the 
loss  of  the  insured  property  by  fire,  the  case 
was  tried  on  two  questions, — ^whether  the 
premises  had  become  vacant  within  the 
meaning  of  the  policies,  or  the  risk  had 
been  increased.  It  plainly  appears  that  the 
defendant  did  not,  either  by  a  direct  request 
for  a  specific  ruling,  or  by  any  form  of 
pleading,  explicitly  raise  the  question  which 
it  now  endeavors  to  present;  and  the  ruling 
requested  must  have  been  understood  by 
the  presiding  judge  as  relating  solely  to  the 
issues  presented  and  the  evidence  which  had 
been  introduced,  and  not  as  including  a  de- 
fense which  was  not  only  undisclosed,  but 
which  might  have  been  definitely  pleaded. 
If  either  course  had  been  adopted,  the  plain- 
tiff undoubtedly  would  have  been  afforded 
an  opportunity  to  amend;  but  in  going  to 
trial  upon  pleadings  which  in  terms  did  not 
rai»e  this  question,  and  by  the  course  pur- 
8 lied  up  to  the  time  when  the  case  was  sub- 
mitted to  the  jury,  the  defendant  must  be 
deemed  to  have  waived  its  right  to  set  up 
this  defense.  Edwards  v.  Carr.  13  Gray, 
234,  238;  Goodnow  v.  Hill,  126  Mass.  587; 
Tilden  v.  Greenwood,  149  Mass.  667,  22  N. 
E.  45;  Lyon  v.  Prouty,  154  Mass.  488,  28  N. 
E.  908;  Fairman  v.  Boston  &  A.  R.  Co.  169 
Mass.  170,  47  N.  E.  613;  Oulighan  v.  Butler, 
189  Mass.  287,  76  N.  E.  726. 

By  the  terms  of  the  report  the  order  must 
be:    Verdict  to  stand. 
4LJl.A.(N.S.) 
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V. 

MATTIE  L.  TRACEY  et  aL 

(—  Ky.  — ,  89  S.  W.  1128.) 

Landlord's  liability  for  defective  wall. 

The  foundations  and  walls  of  a  build- 
ing the  different  floors  of  which  are  leased 
to  different  tenants  cannot  be  regarded  as 
within  the  possession  of  the  landlord,  within 
the  rule  that  he  is  liable  for  injuries  to  the 
tenants  through  defects  in  portions  of  the 
building  remaining  within  his  controL 

(January  3,  1906.) 


Case  Note. — ^Liability  of  landlord  for  in- 
juries from  defective  condition  of  founda- 
tion, walls,  chimneys,  or  roof  of  a  building, 
the  different  floors  of  which  are  let  to  differ- 
ent tenants. — ^In  a  note  to  Siggins  v.  McGill, 
3  L.R.A.(N.S.)  316,  the  landlord's  responsi- 
bility for  the  condition  of  portions  of  the 
leased  property  remaining  under  his  control 
is  considered,  and  numerous  cases  are  cited 
illustratiujp;  the  general  rule  that  a  landlord 
is  liable  n>r  an  injury  resulting  from  the 
unsafe  conditions  of  the  portions  over  which 
he  has  reserved  control.  The  cases  there 
cited  involve  more  particularly  stairways 
and  passageways  which  are  used  in  common 
by  the  various  tenants  of  the  building.  The 
application  of  the  general  rule  to  walls, 
chimneys,  and  roof  is  discussed  in  the  fol- 
lowing cases: 

In  Eagle  v.  Swayze,  2  Daly,  140,  where  a 
tenant  rented  part  of  a  dwelling  house  the 
residue  of  whicn  was  occupied  by  other  ten- 
ants, it  was  held  that,  in  the  absence  of  an 
express  agreement  on  the  part  of  the  tenant 
to  do  so,  it  was  the  duty  of  the  landlord 
to  repair  an  injury  to  the  building,  such  as 
the  falling  of  a  chimney;  and,  if  the  land- 
lord negligently  suffered  one  of  the  chim- 
neys to  remain  in  so  defective  a  state  that 
it  tumbled  down,  causing  loss  and  injury  to 
the  tenant,  he  would  be  answerable  to  the 
tenant  for  the  consequences. 

In  Toole  v.  Beckett,  67  Me.  544,  24  Am. 
Rep.  54,  it  was  held  that,  where  the  tenant 
had  no  care  or  control  of  the  roof,  and  no 
right  to  intermeddle  with  it,  and  the  land- 
lord retained  such  control  and  care,  the  lat- 
ter, by  implication,  undertook  so  to  exercise 
his  control  as  to  inflict  no  injury  upon  his 
tenant,  and  would  be  responsible  for  injury 
caused  to  the  tenant's  property  by  a  defect- 
ive condition  of  the  roof. 

And  in  Rauth  v.  Davenport,  60  Hun,  70. 
14  N.  Y.  Supp.  69,  where  the  plaintiff  leased 
the  lower  floor  of  a  buildin<;r,  and  the  second 
floor  was  leased  by  another  tenant,  and 
water  leaking  through  the  roof  damaged  the 
goods  of  the  plaintiff,  and  plaintiff  left  the 
building  and  then  brought  suit  for  damages^ 
on  account  of  the  injury  suffered  by  his 
goods,  it  was  held  that  the  roof  of  the 
building  was  under  the  entire  control  of  the 
landlord,  and  was  no  part  of  the  premises 
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A  PPEAL  by  plaintiflf  from  a  judgment  of 
-*^  the  Common  Pleas  Branch  of  the  Circuit 
<^ourt  for  Jell'erson  County,  First  Division, 
:in  defendants'  favor  in  an  action  brought 
for  injuries  alleged  to  have  been  caused  by 
-defendants'  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Beckley  &  Scott  for  appellant. 

^Ir.  Huston  Qvdn^  for  appellees: 

Apart  from  fraud,  the  landlord  is  under 
oio  obligation  to  keep  the  demised  premises 
in  repair;  there  being  no  implied  covenant 
^hat  premises  are  in  a  fit  condition. 

Battres  v.  Heiss,  2  Ky.  L.  Rep.  308;  Coke 
-v,  Gutkese,  80  Ky.  598,  44  Am.  Rep.  499; 
Franklin  v.  Tracy,  117  Ky.  267,  63  L.R.A. 
^4V49,  77  S.  W.  1113;  Lane  v.  Cox  [1897]  1 
-Q.  B.  415;  Keates  v.  Cadogan,  10  C.  B. 
^91;  Doyle  v.  Union  P.  R.  Co.  147  U.  S. 
413,  37  L.  ed.  223,  13  Sup.  a.  Rep.  333; 
Davidson  v.  Fischer,  11  Colo.  583,  7  Am.  St. 
JRep.  267,  19  Pac.  652;  Land  v.  Fitzgerald, 


68  N.  J.  L.  28,  52  Atl.  229;  Harpel  v.  Fall, 
63  Minn.  520,  65  N.  W.  913;  Dowling  v. 
Nuebling,  97  Wis.  350,  72  N.  W.  871;  Jones 
V.  Millsaps,  71  Miss.  10,  23  L.RJ^.  155,  14 
So.  440;  Whitmore  v.  Orono  Pulp  &  Paper 
Co.  91  Me.  297,  40  L.R.A.  377,  64  Am.  St. 
Rep.  229,  39  Atl.  1032;  Kuhn  v.  Sol.  Heaven- 
rich  Co.  115  Wis.  447,  60  L.R.A.  585,  91  N.  W. 
994;  Ward  v.  Fagin,  101  Mo.  669,  10  L.R.A. 
147,  20  Am.  St.  Rep.  650,  14  S.  W.  738; 
Lucas  V.  Coulter,  104  Ind.  81,  3  N.  E.  622; 
Krueger  v.  Ferrant,  29  Minn.  385,  43  Am. 
Rep.  223,  13  N.  W.  158;  1  Thomp.  Neg.  §§ 
1129,  1130;  Taylor,  Land.  &  T.  §  382;  18 
Am.  &  Eng.  Enc.  Law,  pp.  215,  216. 

O'Rear,  J.,  delivered  the  opinion  of  the 
court: 

Appellees,  landlords,  owned  a  two-story 
building,  the  lower  story  of  which"  was  let 
to  tenants  and  the  upper  story  to  appellant. 
The  building  fell  because  structurally  in- 


leased  to  the  plaintiff  or  to  the  tenant  of 
the  story  above,  and  there  was  imposed  upon 
-the  landlord  the  obligation  of  maintaining 
•■the  roof  in  a  reasonably  safe  condition,  not 
-only  for  the  plaintiff  alone,  but  for  the  other 
•occupants  of  the  building. 

To  the  same  effect  is  Glickauf  v.  Maurer, 
75  111.  289,  20  Am.  Rep.  238,  where  a  work- 
man, in  repairing  a  skylight,  left  it  uncov- 
ered, and  the  goods  of  a  tenant  were  in- 
jured. 

But  in  Krueger  v.  Ferrant,  29  Minn.  385, 
A3  Am.  Rep.  223,  13  N.  W.  158,  the  court 
said  that,  where  several  apartments  are 
leased  by  the  owner  of  the  premises  to  dif- 
ferent tenants  under  a  common  roof,  those 
iparts  of  the  premises,  including  the  roof,  not 
••expressly  included  in  the  leases,  would  be 
-deemed  to  remain  in  the  possession  and  con- 
trol of  the  landlord;  but  that,  in  the  ab- 
-sence  of  any  express  agreement  upon  his 
part  to  make  repairs,  the  landlord  would  not 
oe  liable  for  damages  to  the  tenant's  prop- 
-erty  caused  by  a  leaky  roof. 

In  Ward  v.  Fagan,  28  Mo.  App.  116,  where 
"the  main  wall  of  a  tenement  house  occupied 
"^y  various  tenants  fell  and  injured  the  prop- 
'crty  of  plaintiff,  one  of  the  tenants,  it  was 
lield  that  the  plaintiff  might  recover  where 
the  injury  complained  of  was  owing  to  the 
•defective  condition  of  the  parts  of  the  struc- 
"ture  of  which  he  had  no  possession  or  con- 
trol, but  which  were  in  the  exclusive  posses- 
-fiion  of  the  landlord.  But  the  case  was  re- 
moved to  the  supreme  court,  which  reversed 
the  judgment  of  the  lower  court,  and  held 
that,  aside  from  an  express  covenant  to  that 
^effect,  a  landlord  is  not  bound  to  keep  the 
leased  premises  in  repair,  nor  is  he  responsi- 
l)le  in  damages  to  his  tenant  for  injuries  to 
the  tenant  resulting  to  the  latter  from  the 
nonrepair  of  the  leased  premises;  and  that  it 
"is  immaterial  whether  the  tenant  be  the 
lessee  of  the  entire  premises  or  only  a  part 
thereof.  101  Mo.  669,  10  L.R.A.  147,  20  Am. 
•St.  Rep.  650.  14  S.  W.  738. 
4LJa.A.(N.S.) 


In  Bold  V.  O'Brien,  12  Daly,  160,  where 
the  wall  of  a  building  occupied  by  several 
tenants  fell  in  and  injured  the  property  of 
plaintiff,  it  was  held  that  the  landlord  was 
liable  for  the  injury.  But  this  decision  was 
based  upon  the  fact  that  the  landlord  knew 
of  the  defect  in  the  wall,  and  had  promised 
to  repair  it,  and  that,  relying  upon,  this 
promise,  the  tenant  remained  in  the  build- 
mg. 

Wliere  the  roof  of  the  building  is  used  by 
the  tenants,  for  the  purpose  of  drying 
clothes,  the  cases  generally  hold  that  the 
landlord  is  liable  for  any  injuries  to  the 
tenant  due  to  its  defective  condition. 

Thus,  in  Alperin  v.  Earle,  55  Hun,  211,  8 
N.  Y.  Supp.  51,  it  was  held  that  the  general 
rule  that  the  landlord  was  responsible  for 
the  injuries  to  his  tenants  resulting  from 
the  dangerous  condition  of  those  parts  of 
the  building  which  he  reserved  for  the  com- 
mon use  and  over  which  he  retained  control 
would  govern  where  a  tenant,  while  hang- 
ing out  clothes  upon  a  roof  used  in  common 
b}'  the  tenants  for  that  purpose,  was  injured 
through  the  defective  condition  of  the  roof. 

And  in  Karlson  v.  Healy,  38  App.  Div.  486, 
56  N.  Y.  Supp.  361,  it  was  held  that,  where 
the  tenants  of  a  tenement  building  were 
obliged  to  use  the  roof  of  the  building  for 
the  purpose  of  drying  clothes,  and  so  used  it 
with  knowledge  of  the  landlord,  and  the 
landlord  had  knowledge  of  the  defective  con- 
dition of  the  roof,  he  would  be  held  liable 
for  injuries  to  a  tenant,  received  while  so 
hanging  out  clothes,  and  which  were  due  to 
the  defective  condition  of  the  roof. 

In  Bouillon  v.  Wilson,  29  App.  Div.  307, 
51  N.  Y.  Supp.  430,  it  was  held  that,  where 
a  landlord  had  had  pointed  out  to  him  the 
dangerous  condition  of  a  portion  of  the  plat- 
form upon  the  roof  of  a  tenement  building 
used  by  the  tenants  to  dry  clothes,  such 
notice  was  sufficient  to  impose  upon  the 
owner  the  duty  of  inspecting  the  entire  plat« 
form. 
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Becure,  mud  damaged  appellant^s  furniture. 
She  sues  the  landlords  to  recover  for  the 
damages.  In  Franklin  v.  Tracy,  117  Ky.  267, 
63  L.R.A.  649,  77  S.  W.  1113,  it  was  held  that 
there  was  no  implied  warranty  by  the  land- 
lord that  the  tenement  was  fit  qr  safe;  'that 
the  tenant  leases,  as  one  buys,  such  proper- 
ty, with  the  duty  to  look  and  take  notice 
for  himself  of  its  condition.  In  this  case, 
to  avoid  the  effect  of  the  opinion  above  cited, 
it  is  admitted,  and,  to  conform  presumably 
to  the  response  to  the  petition  for  rehearing 
in  that  case  (117  Ky.  275,  63  L.RJL  652,  78 
S.  W.  1112),  appellant  here  amended  her 
petition  in  this  case,  and  alleged  that  she 
was  tenant  of  the  upper  story  alone,  that 
defendants  had  let  the  lower  story  to  other 
tenants,  and  that  appellees  had  retained  and 
reserved  control  and  possession  of  the  walls 
and  foundation  of  the  building.  The  de- 
sire was  to  bring  the  allegations  of  this 
pleading  up  to  the  rule,  as  stated  by  some 
textwriters  and  courts,  that,  where  the  land- 
lord lets  portions  of  a  tenement  to  different 
tenants,  reserving  a  common  entry,  hallway, 
or  stairway,  which  is  not  let  to  any  of  them, 
but  is  reserved  for  the  use  of  all,  he  is  lia- 
ble for  injuries  occurring  in  such  reserved 
portion  by  reason  of  its  defective  condition. 

This  case  falls  short  of  the  doctrine  relied 
on.  Although  it  is  stated  that  the  landlords 
retained  possession  and  control  of  the  walls 
and  foundation,  the  pleading  shows  the  fact 
to  be  that  the  possession  of  the  entire  prem- 
ises had  been  parted  with.  While,  if  the 
landlord  had  reserved,  for  example,  a  stair- 
way for  the  common  use  of  all  of  his  ten- 
ants, it  could  not  be  said  that  any  of  them 
had  exclusive  control  of  it^  or  that  all  to- 
gether had.  It  was  then  his  duty  to  keep  it 
in  repair,  not  by  reason  of  any  implied  cov- 
enant to  that  effect,  but,  as  those  using  it 
were  his  licensees,  he  owed  them  the  duty  to 
keep  the  pass  way  in  reasonably  safe  and  fit 
condition  for  their  use.  But  here  there 
could  have  been  in  fact  no  reservation  of 
possession  or  control.  The  technical  aver- 
ment is  an  ideality,  and  inconsistent  with 
the  essential  conditions  resulting  from  the 
facts  alleged  in  the  petition.  It  then  is  re- 
duced to  a  legal  conclusion,  and  does  not 
help  an  otherwise  defective  pleading.  There 
was  no  allegation  that  the  defective  condi- 
tion of  the  building  was  known  to  the  land- 
lords, or  that  the  defect  was  concealed  or 
warranted  against  by  them. 

The  judgment  of  the  Circuit  Court  sus- 
taining a  demurrer  to  the  petition  as  amend- 
ed is  affirmed. 
4L.R.A*(N.S.) 


VERMONT  SUPREME  COURT. 

STATE  OF  VERMONT 
v. 
.     JAMES  DUNCAN  et  aL 

(78  Vt  364,  63  Atl.  225.) 

Witness— «elf -crimination. 

1.  To  render  available  the  oonstitn- 
tional  protection  against  being  compelled  t4> 
give  incriminating  evidence  against  one's- 
self,  to  one  summoned  before  the  grand  jury 
when  not  under  arrest  or  suspected  of 
crime,  the  privilege  must  be  claimed,  and  it 
is  not  sufficient  that  the  evidence  is  givei» 
involuntarily, — at  least  where  the  conditions 
and  circumstances  of  the  case  are  not  sud^ 
as  to  speak  for  the  witness,  and  of  them- 
selves show  compulsion. 

Same— failure  to  instruct  witness. 

2.  Failure  to  instruct  a  witness  sum- 
moned before  a  grand  jury  as  to  his  rights^ 
in  regard  to  self -crimination  will  not  nullify 
an  indictment  against  him  founded  in  part 
upon  his  own  testimony. 

Conspiracy  to  prevent  business. 

3.  To  prevent  persons  from  engaging  m 
a  lawful  business  is  unlawful  at  common 
law,  and  conspiracy  to  accomplish  it  may 
be  rendered  unlawful  by  statute. 

(February  2,  1906.) 


Case  Note.— Necessity  of  claiming  consti- 
tutional protection  against  being  compelled 
to  ffive  incriminating  evidence. — ^It  is  well 
setUed  that  evidence  which  a  person  has- 
voluntarily  given  as  a  witness  in  any  case^ 
proceeding,  or  investigation  may  be  used  in 
any  subsequent  prosecution  or  proceedin^r 
against  him.  1  Bishop,  New  Crim.  Proc  4tlk 
ed.  9  1255,  and  cases  cited.  Generally,  cases, 
thus  hol(Ung  do  not  discuss  the  question 
whether  a  witness  must  olaim  his  privilege- 
of  refusing  to  answer  incriminating  ques- 
tions in  order  to  render  his  testimony  in- 
competent, it  apparently  being  generally 
taken  for  granted  that  he  must.  But  there- 
are  some  cases  which  expressly  hold  that,. 
if  he  fails  to  claim  the  privilege,  he  must  be- 
deemed  to  have  intended  to  waive  it,  and 
his  answers  must  be  regarded  as  volun- 
tary,— at  least  where  he  was  not  under  ar- 
rest, or  charged  with  the  crime  at  the  time- 
of  giving  the  testimony. 

The  best  discussion  of  the  question  of  the- 
necessity  of  setting  up  this  privilege  is  con- 
tained in  the  cases  of  People  v.  louder,  9^ 
Mich.  109,  46  N.  W.  956,  and  SUte  v.  Corner^ 
157  Ind.  611,  62  N.  E.  452,  which  are  set  out 
at  some  length  in  the  opinion  in  State  v. 
DuNCAiT.  In  these  cases  the  contention  that 
the  witness's  constitutional  right  to  refrain 
from  giving  incriminating  testimony  had 
been  violated  was  set  up  in  abatement  of 
the  indictment.  Another  case  in  which  a 
motion  to  quash  the  indictment  was  made' 
on  the  ground  that  the  defendant  had  been 
examined  before  the  grand  jury  touching  the- 
offense  therein  charged  is  People  v.  King,  2^ 
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EXCEPTIONS  by  defendants  to  rulings  of 
the  Caledonia  County  Court  sustaining 
an  indictment  against  them  for  oonepiracy. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Senter  &  Senter,  Taylor  &  Dut- 
ton,  M.  G.  Morse,  and  H.  B.  Howe,  for  de- 
fendants : 

It  is  fatal  to  the  indictments  that  tiie 
defendants  were  called  to  testify  in  the  par- 
ticular matter  from  which  they  resulted, 
without  being  informed  or  knowing  that 
their  own  conduct  was  the  subject  under  in- 
vestigation. 

United  States  v.  Edgerton,  80  Fed.  374; 
Boyd  V.  United  Stotes,  116  U.  S.  617,  29  L. 
ed.  746,  6  Sup.  Ct  Kep.  624;  Boone  v.  Peo- 
ple,  148  111.  440,   36  N.  E.  99;    Entick  v. 


Carrington,  19  How.  St.  Tr.  1029;  CuUen  v. 
Com.  24  Gratt.  624;  Temple  v.  Com.  75  Va. 
892;  State  v.  Froiseth,  16  Minn.  297,  Gil. 
260;  Counselman  v.  Hitchcock,  142  U.  S. 
547,  35  L.  ed.  1110,  3  Inters.  Com.  Rep.  816, 
12  Sup.  Ct.  Rep.  195;  People  v.  Singer,  5 
N.  Y.  Crim.  Rep.  1 ;  People  v.  Haines,  6  N. 
Y.  Crim.  Rep.  100;  People  v.  Moore,  65 
How.  Pr.  186;  State  v.  Horton,  63  N.  C. 
595;  State  v.  Clifford,  86  Iowa,  550,  41  Am. 
St.  Rep.  518,  53  N.  W.  299 ;  Corley  v.  State, 
50  Ark.  305,  7  S.  W.  255;  People  v.  Sellick, 
4  N.  Y.  Crim.  Rep.  329;  People  v.  Sharp, 
107  N.  Y.  436,  1  Am.  St.  Rep.  851,  14  N.  E. 
319;  People  v.  Lauder,  82  Mic|^.  109,  46  N. 
W.  956;  Rapalje,  Crim.  Proc.  ft  77;  Thomp- 
son &  M.  Juries,  ft  643. 


Cal.  265,  where  the  motion  was  denied  on 
the  ground  that  there  was  no  rule  of  law 
which  made  it  illegal  for  defendant  to  testi- 
fy if  he  felt  inclined  to  do  so,  or  which  made 
the  voluntary  statements  of  the  defendant 
before  the  grand  jury  a  ground  for  setting 
aside  the  indictment;  but  in  this  case  the 
duty  of  the  defendant  to  claim  his  privilege 
is  not  discussed. 

So^  statements  made  before  the  grand 
jury  while  they  were  investigating  a  crim^ 
and  before  anyone  was  charged  therewith 
may  be  given  in  evidence  on  the  subsequent 
prosecution  for  the  crime  of  the  person  mak- 
ing them,  where  he  might  have  refused  to 
answer  the  questions  on  the  ground  that 
they  would  incriminate  him,  and  failed  to  do 
80.  State  V.  Broughton,  29  N.  C.  (7  Ired.  L.) 
96,  45  Am.  Dec.  507;  Jerkins  v.  State,  35 
Fla.  737,  48  Am.  St.  Rep.  267,  18  So.  182; 
Gardner  v.  State  (Tex.  Crim.  App.)  28  S.  W. 
470. 

Where,  in  proceedings  as  to  the  validity 
of  an  election,  a  witness,  after  being  in- 
formed that  he  need  not  testify  to  any  fact 
tending  to  convict  him  of  crime,  testified 
that  he  voted  at  the  election  in  a  certain 
precinct,  and  that  his  ballot  was  received  by 
the  inspectors,  he  cannot  refuse,  upon  cross- 
examination,  to  answer  questions  as  to  his 
Qualification  as  a  voter  on  the  ground  that 
the  answers  would  tend  to  incriminate  him. 
Ex  parte  Senior,  37  Fla.  1,  32  L.R.A.  133, 
19  So.  652. 

And  a  deposition  made  in  insolvency  pro- 
ceedings, by  one  who  was  subsequently  in- 
dicted on  the  charge  of  obtaining  goods  by 
false  representations  that  he  had  a  large 
cash  capital  and  owed  nothing,  is  admissible 
in  evidence  to  show  the  falsity  of  such  rep- 
resentations, where  the  witness  might  have 
objected  to  answering  on  the  ground  that 
his  answers  would  criminate  him,  and  failed 
to  do  so.  People  v.  Wieger,  100  Cal.  352,  34 
Pac.  826. 

And  a  statement  by  a  person,  made  with- 
out objection,  upon  his  examination  before 
a  commissioner  in  bankruptcy,  before  any 
criminal  charges  were  made  against  him,  is 
admissible  in  evidence  against  him  on  his 
subsequent  trial  on  the  charge  of  uttering  a 
4LJl.A.(N.S.) 


forged  letter.  Reg.  v.  Sloggett,  7  Oox,  C.  C. 
144.  In  this  case  the  question  of  the  neces- 
sity of  setting  up  one's  privilege  against 
answering  criminating  questions  was  dis- 
cussed in  the  briefs,  and  the  court,  in  its 
opinion,  said  that  the  witness  might  have 
objected  to  the  questions  put  to  him,  and, 
since  he  did  not,  his  statement  must  be  re- 
garded as  voluntary. 

Answers  to  questions  propounded  to  a 
bankrupt  by  commissioners  m  bankruptcy, 
to  which  he  might  have  demurred  on  the 
ground  that  they  would  subject  him  to 
penalties,  but  which  he  answered  without 
objections,  are  admissible  in  evidence  against 
him  in  a  subsequent  a'ction  to  recover  a 
penalty  for  having  concealed  property. 
Smith  V.  Beadnell,  1  Campb.  33.  The  court 
said  that  he  might  have  protected  himself, 
but,  having  unguardedly  answered  the  ques- 
tions put  to  him,  his  answers  might  be  em- 
ployed against  him  for  all  purposes  to  which 
they  were  legally  applicable. 

So,  a  bankrupt  who,  when  testifying  be- 
fore a  referee,  does  not  invoke  his  constitu- 
tional right  to  refuse  to  testify  as  to  mat- 
ters tending  to  incriminate  him,  waives  hia 
privilege;  and  any  admissions  made  by  him 
m  such  proceeding  before  the  referee  may 
properly  be  made  a  matter  of  cross-exam- 
ination, if  pertinent,  in  a  subsequent  crim- 
inal proceeding  against  him.  State  v.  Bur- 
reJl,  27  Mont.  282,  70  Pac.  982. 

In  Queen  v.  Coote  (1873)  L.  R.  4  P.  C.  599, 
the  deposition  of  the  defendant,  indicted 
for  arson,  before  a  board  of  fire  commission- 
ers empowered  by  statute  to  investigate  the 
origin  of  fires,  was  held  admissible,  although 
made  on  oath  by  him  as  a  witness  whose  at- 
tendance might  have  been  compelled,  and 
without  caution  that  his  statement  might  be 
given  in  evidence  against  him,  where  he 
made  no  objection  to  answering  on  the 
ground  that  his  answers  would  incriminate 
him.  The  court  held  that,  even  though  the 
witness  had  been  ignorant  of  the  law  ena- 
bling him  to  decline  to  answer  criminating 
questions,  the  evidence  would  neverthelesa 
be  admissible;  but,  as  a  matter  of  fact,  it 
appeared  that  the  witness  was  acquainted 
'with  the  law,  since  he  did  exercise  his  priy- 
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A  party  testifying  under  oath  ^fore  a 
grand  jury  is  not  a  voluntary  witness. 

State  V.  Clifford,  supra;  People  v.  Mc- 
IMahon,  15  N.  Y.  385;  People  v.  Mondon, 
103  K  Y.  211,  57  Am.  Rep.  709,  8  N.  E. 
496. 

An  indictment  for  conspiracy  shall  state, 
with  as  much  certainty  as  the  nature  of  the 
case  will  permit,  the  facts  which  constitute 
the  crime  intended  to  be  charged. 

State  V.  Keach,  40  Vt.  113;  Com.  v.  Hunt, 
4  Met.  Ill,  38  Am.  Dec.  346;  Lambert  v. 
People,  9  Cow.  678. 

It  is  not  every  combination  to  do  unlaw- 
ful acts  to  the  prejudice  of  another  by  a  con- 
certed action  which  is  punishable  as  con- 
spiracy. 

King  V.  Turner,  13  East,  228;  Com.  v. 
Hunt,  supra. 

The  facts  constituting  the  offense  must 
be  set  out  with  particularity,  unless  the  of- 
"fense  is  one  having  in  law  a  well-known  defi- 
nition. 

State  V.  Crowley,  41  Wis.  271,  22  Am. 
Rep.  719;  United  States  v.  Cruikshank,  92 
U.  S.  542,  23  L.  ed.  588;  Spies  v.  People, 
122  111.  1,  3  Am.  St.  Rep.  480,  12  N.  E.  865, 
17  N.  E.  898. 

If  the  agreement  or  combination  be  to  do 
«n  act  or  to  effect  an  object  not  criminal 
in  itself,  by  unlawful  means,  then  a  general 


charge  of  conspiracy  to  effect  the  object  i» 
not  sufficient 

State  V.  Keach,  supra;  State  v.  Stewart, 
59  Vt.  292,  59  Am.  Rep.  710,  9  Atl.  559; 
State  V.  Hewett,  31  Me.  398;  State  v.  Rob- 
erts, 34  Me.  320;  Lambert  v.  People,  supra; 
Com.  V.  Eastman,  1  Cush.  225,  48  Am.  Dec. 
596;  Gom.  v.  Shedd,  7  Cush.  514;  Alderman 
V.  People,  4  Mich.  414,  69  Am.  Dec.  321: 
State  V.  Parker,  4a  N.  H.  88;  Cole  v.  Peo- 
ple, 84  111.  219;  People  v.  Barkelow,  37 
Mich.  456;  State  v.  Jones,  13  Iowa,  269; 
State  v.  Potter,  28  Iowa,  557 ;  People  ex  rel. 
Lawrence  v.  Brady,  56  N.  Y.  182* 

Messrs.  Frank  D.  Thompson,  W.  W.  MQes, 
and  David  E.  Porter,  for  the  Stale: 

The  defendants'  constitutional  right 
against  self-crimination  was  not  violated. 

A  person  cannot  be  regarded  as  charged 
with  a  crime  or  offense  until  some  formal 
complaint,  indictment,  or  information  has 
been  filed  against  him. 

United  States  v.  Kimball,  117  Fed.  156; 
United  States  v.  Brown,  1  Sawy.  531,  Fed. 
Cas.  No.  14,671;  United  States  v.  Reed,  2 
Blatchf,  435,  Fed.  Cas.  No.  16,134. 

The  privilege  of  a  witness  to  refuse  to  tes- 
tify to  self -incriminating  facts  is  personal 
He  alone  is  entitled  to  invoke  its  protec- 
tion, and,  if  he  desires,  he  may  waive  it 

3  Wigmore,  Ev.  §§  226&-2276;   Chamber- 


ilege  of  refusing  to  answer  some  questions 
put  to  him. 

The  fact  that  the  witness  may  be  igno- 
rant of  his  privilege,  and  that  he  is  not  ad- 
vised of  it,  seems  generally  not  to  be  con- 
sidered important,  since  it  is  said  everyone 
must  be  deemed  to  know  the  law. 

Nevertheless,  it  was  held,  in  United  States 
V.  Bell  (C.  C.  W.  D.  Tenn.)  81  Fed.  830,  that 
it  is  the  duty  of  all  ofiieers,  when  about  to 
<>xamine  one  who  might  be  incriminated  by 
his  testimony,  to  warn  him  of  his  privilege; 
and  therefore,  where  an  ignorant  negro  was 
summoned  before  a  pension  examiner  and 
«xamined  without  any  warning  of  his  right 
to  remain  silent,  and  he  there  gave  false 
testimony  on  which  a  charge  of  perjury  was 
based,  it  was  held  that  his  testimony  before 
the  examiner  could  not  be  used  in  evidence 
against  him  on  the  charfire  of  perjury.  The 
<'ourt  said  that,  while  it  might  be  conceded 
that  the  right  to  remain  silent  is  a  personal 
privilege  that  may  be  waived,  and  it  is  the 
duty  of  the  witness  himself  to  claim  his 
privilege  when  it  is  in  danger,  nevertheless, 
in  order  to  show  a  waiver  of  such  privilege, 
it  must  appear  that  the  waiver  was  know- 
ingly and  understandingly  made. 

It  is  also  well  settled  by  the  weight  of 
authority  that  the  voluntary  testimony  of 
a  person  at  a  coroner's  inquest  is  admissible 
on  his  subsequent  trial  for  homicide;  and, 
if  the  person  is  not  under  arrest  or  charged 
with  tne  crime  at  the  time  the  testimony 
is  given,  it  is  generally  held  that  he  is  to 
be  treated  as  any  other  witness,  and  need 
4L.R,A.(N.S.) 


not  be  informed  of  his  right  to  refuse  to 
testify  in  case  his  answers  might  incrimi- 
nate him;  and  that,  if  he  fails  to  claim  his 
privilege,  his  testimony  is  deemed  volun- 
tary. The  rule  seems  to  be  otherwise  where 
the  person  is  under  arrest,  charged  with  the 
crime,  at  the  time  he  gives  his  testimony. 
See  note,  as  to  admissibility,  on  trial  for 
murder,  of  testimony  of  accused  at  coroners 
inquest,  in  70  L.R.A.  33. 

The  question  whether  or  not  it  is  neces- 
sary for  a  person  to  claim  his  privilege  in 
order  to  be  entitled  to  the  benefit  of  the 
exemption  conferred  by  a  statute  which  pro- 
vides that  a  witness  may  be  compelled  to 
answer,  but  that  his  evidence  shall  not  be 
used  against  him,  has  also  been  considered 
in  some  cases.  Thus,  it  is  held,  in  Reg.  v. 
Hendei-shott,  26  Ont.  Rep.  678,  that  the 
deposition  of  a  witness  before  a  coroner's 
court  cannot  be  used  against  him  when  he 
.is  subsequently  charged  with  murder,  under 
the  Canada  evidence  act  (1893),  providing 
that  no  person  shall  be  excused  from  an- 
swering any  question  upon  the  ground  that 
the  answer  to  such  question  may  tend  t« 
criminate  him,  but  that  no  evidence  so  given 
shall  be  used  in  evidence  against  him  in  an? 
criminal  proceeding  thereafter  instituted 
against  him,  other  than  a  prosecution  for 
perjury  in  giving  such  evidence,  notwith- 
standing the  fact  that  a  witness  failed  to 
claim  his  privilege  at  the  time  of  making 
the  deposition.  The  court  said  that  there 
was  no  doubt  that,  before  the  passage  of  the 
act,  it  was  the  duty  of  a  person  examined 
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lain  ▼.  Willaon,  12  Vt.  491,  36  Am.  Dec.  356; 
I>eople  V.  Lauder,  82  Mich.  109,  46  N.  W. 
5>56;  State  v.  Comer,  157  Ind.  611,  62  N.  E. 
452;  Evana  v.  O'Connor,  174  Mass.  287,  75 
JKm.  St.  Rep.  339,  54  N.  E.  657. 

As  a  matter  of  right,  he  is  not  entitled 
-to  be  informed  by  the  court,  or  by  anyone 
«lse,  as  to  his  privilege. 

3  Wigmore,  Ev.  §§  2269,  2270;  State  v. 
•Tomer,  supra;  Bolen  v.  People,  184  111.  338, 
/>6  N.  E.  408;  Com.  v.  Shaw,  4  Cush.  594, 
50  Am.  Dec.  813;  Com.  v.  Howe,  13  Gray, 
26;  Paxton  v.  Douglas,  16  Ves.  Jr.  239. 

Nor  does  it  make  any  difference  that  the 
^'itness  does  not  know  of  his  rights. 

State  V.  Comer  and  People  v.  Lauder, 
«upra. 

If  a  person,  in  response  to  a  subpoena,  ap- 
peared before  the  grand  jury  and  volunta- 
rily testified  to  self-incriminating  matters, 
the  validity  of  an  indictment  against  him 
cannot  be  impeached  by  the  circumstance 
that  he  has  been  compelled  to  appear  and 
testify  before  the  grand  jury. 

Thompson  &  M.  Juries,  §  643;  17  Am.  & 
£ng.  Enc.  Law,  p.  1288;  People  v.  lAuder; 
f^tate  V.  Comer;  United  States  v.  Kimball; 
and  United  States  v.  Brown, — supra;  People 
V.  King,  28  Cal.  265;  State  v.  Donelon,  45 
La.  Ann.  744,  12  So.  922. 

If  the  object  sought  to  be  effected  is  un- 


lawful in  itself,  the  means  to  be  used  need 
not  be  alleged. 

State  V.  Noyes,  25  Vt.  415;  State  v. 
Keach,  40  Vt.  113;  State  v.  Stewart,  59  Vt. 
273,  59  Am.  Rep.  710,  9  Atl.  559;  State  v. 
Dyer,  67  Vt.  690,  32  Atl.  814. 

If  the  defendants  had  prevented,  hindered, 
and  deterred  the  several  persons  from  further 
engaging  and  continuing  in  the  business  of 
manufacturing  granite,  that  act  would  have 
been  criminal. 

King  V.  Eccles,  3  Dougl.  K.  B.  337. 

It  logically  follows  that  a  conspiracy  to 
do  this  thing  would  be  equally  so. 

State  V.  Stewart,  supra. 

Rowelly  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  indictment  against  ten  for 
conspiracy  to  "prevent,  hinder,  and  deter" 
the  several  persons  therein  named,  "by  vio- 
lence, threats,  and  intimidation,  from  fur- 
ther engaging  and  continuing  in  the  business 
of  manufacturing  granite."  Five  of  the 
prisoners  were  summoned  before  the  grand 
jury  and  gave  self-criminating  evidence  un- 
der oath,  and  they  severally  plead  that  in 
abatement.  The  other  five  jointly  plead 
that  in  abatement,  although  they  them- 
selves were  not  called  before  the  grand  jury. 
The  pleas  are  demurred  to;  but  only  Mc- 


to  claim  his  privilege  if  he  wished  the  bene- 
tits  of  it,  referring  to  Queen  v.  Coote,  supra. 

This  case,  however,  was  overruled  in  Reg. 
V.  Williams,  28  Ont.  Rep.  583,  where  it  was 
held  that  evidence  of  the  accused,  given  be- 
fore a  coroner,  was  admissible  against  him 
«n  his  trial,  unless  he  claimed  his  privi- 
lege at  the  time.  The  court  in  this  case  re- 
lied upon  the  case  of  Reg.  v.  Madden,  14 
<'an.  Law  Times,  505,  30  Can.  L.  J.  765, 
where,  on  a  trial  for  conspiracy  to  defraud, 
the  evidence  of  a  statement  made  by  a  de- 
fendant on  cross-examination  under  oath  in 
«  prosecution  before  a  magistrate,  in  which 
the  defendant  was  the  complainant  and 
Kave  evidence  on  his  own  behalf,  was  held 
to  be  admissible  against  him,  notwithstand- 
ing the  statute,  where  he  failed  to  assert 
Jiis  privilege  when  testifying  before  the 
magistrate. 

But,  in  Queen  v.  Hammond,  29  Ont.  Rep. 
211,  the  Williams  Case  was  criticized,  and 
the  court  refused  to  follow  it,  and  approved 
the  rule  laid  down  in  the  Hendershott  Case. 
The  court  in  this  case  referred  to  the  fact 
1  hat,  before  the  statute,  if  a  witness  elected 
to  waive  his  privilege  by  answering  without 
-claiming  it,  he  was  deemed  to  have  an- 
swered voluntarily,  and  the  evidence  could 
afterwards  be  read  against  him,  but  said 
that  in  fact  and  in  law  a  witness  under  oath, 
answering  questions  pursuant  to  the  stat- 
•ute,  does  not  speak  voluntarily,  but  is  under 
legal  compulsion  throughout;  that  therefore 
•fiurely  the  doctrine  of  compulsion  propounded 
in  the  older  authorities,  and  adopted  in  Reg. 
4L.R.A.(N.S.) 


v.  Williams,  was  without  pertinence  or  sig- 
nificance. 

So,  it  is  held  that  a  person  who  appears 
before  a  senate  committee  appointed  to  in- 
vestigate certain  charges  of  fraud  and 
bribery,  in  obedience  to  a  subpoena,  and  is 
sworn  and  examined  as  a  witness,  cannot  be 
deemed  a  willing  or  consenting  witness,  and 
does  not  waive,  by  failing  to  assert  it,  his 
privilege,  under  N.  Y.  Penal  Code,  f  79, 
making  any  person  offending  against  the 
sections  thereof  which  relate  to  bribery  a 
competent  witness  against  another  person 
so  offending,  and  providing  that  he  may  be 
compelled  to  testify  upon  any  trial,  hearing, 
proceeding,  or  investigation,  but  declaring 
that  the  testimony  so  given  shall  not  be 
used  in  any  prosecution  or  proceeding 
against  such  witness;  and  that  he  shall  not 
thereafter  be  liable  to  indictment,  prose- 
cution, or  punishment  for  that  briberv. 
People  V.  Sharp,  107  N.  Y.  427,  1  Am.  St. 
Rep.  851,  14  N.  E.  319. 

And  statements  of  a  person  on  his  exam- 
ination in  proceedings  supplementary  to  ex- 
ecution pursuant  to  N.  Y.  Code  Proc. 
§  292,  which  provides  that  no  person  shall 
be  excused  from  answering  any  question  on 
the  ground  that  it  would  tend  to  convict 
him  of  a  fraud,  but  that  his  answer  shall 
not  be  used  in  evidence  against  him  in  any 
criminal  proceeding  or  prosecution,  cannot 
be  admitted  in  evidence  on  his  subsequent 
prosecution  for  obtaining  goods  by  false 
pretenses,  although  he  failed  to  claim  his 
privilege.    Barber  v.  People,  17  Hun,  366. 
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Kaughton'B  aeyeral  plea  need  be  considered, 
as  the  others  are  essentially  like  it.  That 
plea  alleged  that  while  said  indictment  and 
the  charges  of  conspiracy  therein  contained 
were  pending  before  the  grand  jury,  and 
while  the  grand  jury  whs,  investigating  and 
inquiring  into  said  charges  and  considering 
whether  it  would  find  said  indictment,  the 
prisoner  appeared  before  the  grand  jury 
in  obedience  to  a  subpoena  duly  served  upon 
him;  that  he  did  not  then  know  that 
said  indictment  and  charges  were  being  in- 
vestigated; that  he  was  not  permitted  to 
have  counsel,  and  was  not  advised  in  the 
premises;  that  he  was  sworn  by  the  fore- 
man of  the  grand  jury  to  testify  upon  the 
subject-matter  of  said  charges,  and  was  re- 
quired and  compelled  to  make  oath  as  a 
witness,  afid  then  and  there  under  oath  was 
required  and  compelled  to  give  testimony 
touching  said  indictment  and  charges,  and 
was  fully  interrogated  as  to  them,  and  ques- 
tioned as  to  each  and  every  detail,  fact, 
and  circumstance  of  the  same,  and  was  then 
and  there  obliged  and  compelled  to  make, 
and  tfien  and  there  did  make,  answer  there- 
to on  his  oath;  that  he  was  not  then  and 
there  informed  by  the  grand  jury,  the  state's 
attorney,  nor  anyone  else,  and  did  not  know 
that  his  own  conduct  and  acts  in  reference 
to  said  charges  were  then  and  there  in 
question  and  under  consideration  by  the 
grand  jury ;  that  he  was  not  informed,  and 
did  not  know,  that  he  was  tihen  and  there 
charged  with  any  crime,  and  was  not  then 
and  there  warned  nor  advised  of  his  right 
and  privilege  to  refuse  to  give  evidence 
against  himself,  and  was  wholly  ignorant 
and  uninformed  of  his  rights  in  that  re- 
spect, and  did  then  and  there  involuntarily 
and  upon  his  oath  answer  all  questions 
asked  him  concerning  said  charges,  and  was 
compelled  to  testify,  and  did  testify,  to  facts 
that  were  material  and  necessary  to  estab- 
lish the  truth  of  said  charges  against  him 
and  the  other  respondents;  that  his  said 
testimony  was  considered  and  acted  upon 
by  the  grand  jury  in  finding  and  present- 
ing said  indictment;  and  that  he  was  sum- 
moned before  the  grand  jury  as  aforesaid 
for  the  purpose  of  obtaining  evidence  from 
him  upon  which  to  find  said  indictment 
against  him  and  the  other  respondents. 

It  is  objected  that)  as  the  matter  com- 
plained of  does  not  go  to  the  qualification 
of  the  grand  jury,  but  only  to  the  proprie- 
ty of  its  proceedings,  it  cannot  be  taken  ad- 
vantage of  by  plea  in  abatement,  but  only, 
if  at  all,  by  suggestion  to  the  court.  But 
we  pass  over  that  question,  and  consider  the 
plea  on  its  merits.  Our  Constitution  de- 
clares that  no  one  can  be  compelled  to  give 
criminating  evidence  against  himself.  Such 
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is  the  common  law.  Nemo  ienetur  9eip^ 
sum  accusare.  It  is  objected  that  the  plea» 
is  bad,  because  it  does  not  show  that  the- 
prisoner  was  compelled  to  give  criminating: 
evidence  against  himself.  This  immunity 
is  a  personal  privilege,  and  may  be  waived^ 
and  is  waived  if  not  seasonably  asserted,  and 
the  testimony  regarded  as  voluntary.  Cham- 
berlain v.  Willson,  12  Vt.  491, 36  Am.  Dec  356. 
The  plea  does  not  show  that  the  prisoner 
asserted  his  privilege.  It  alleges  that  he 
involuntarily  testified.  But  that  is  sub- 
jective, signifying  only  his  mental  state, 
and  means  no  more  than  unwillingly  and 
reluctantly,  and  does  not  imply  a  disclosure 
of  that  mental  state  by  objecting  to  answer 
nor  otherwise;  and  until  such  disclosure 
was  made  in  some  way  there  could  have  been 
no  compulsion.  True,  the  plea  alleges  com- 
pulsion; but  that  is  only  a  conclusion,  and 
is  not  warranted  by  the  facts  alleged. 

In  People  v.  Lauder,  82  Mich.  109,  46  N. 
W.  066,  the  prisoner,  who  was  indicted  for 
bribery,  pleaded  in  abatement  that  he  ap- 
peared before  the  grand  jury  in  obedience 
to  a  subpoena,  and  being  ignorant  of  the 
fact  that  charges  of  bribery  against  hink 
were  being  inquired  into,  and  without  coun- 
sel or  being  advised  in  the  premises,  he  was 
required  and  compelled  to,  and  did,  give 
his  testimony,  and  was  fully  interrogated 
as  to  said  charges,  and  testified  to  facts 
material  and  necessary  to  prove  their  truth 
and  to  sustain  the  indictment,  and  that  up- 
on his  testimony  and  that  of  other  witn^se^ 
the  indictment  was  found.  The  court  said 
that  being  subpoenaed  and  appearing  before 
the  grand  jury  was  not  a  violation  of  the 
prisoner's  constitutional  rights,  nor  being 
sworn  before  that  body,  nor  testifying  upon 
any  matter  that  did  not  criminate  him,  for 
the  law  compelled  him  to  do  all  that  under 
pains  and  penalties;  but  that  it  did  not 
compel  him  to  criminate  himself;  and  that 
in  all  cases  where  a  personal  privil^e  ex- 
ists for  a  witness  to  testify  or  not,  and  lie 
testifies  without  objection,  he  will  be  deemed 
to  have  done  so  voluntarily.  The  court  went 
on  to  say  that  the  prisoner  did  not  say  id 
his  plea  that  he  claimed  his  privilege,  or 
refused  to  answer  any  question;  that  he 
averred  that  he  was  required  and  compelled 
to,  and  did,  make  answer  to  the  questions 
put  to  him ;  but  that  that  was  a  conclusion 
from  the  facts,  whereas  the  rules  of  plead- 
ing in  abatement  required  him  to  set  forth 
the  facts,  and  not  his  conclusions.  It  is 
objected  that  that  case  is  by  a  divided  court, 
and  stands  alone;  and  Boone  v.  People,  14$ 
111.  440,  36  N.  E.  99,  is  much  relied  upon 
as  holding  a  different  doctrine.  It  is  true 
that  the  Michigan  case  is  by  a  divided 
court,  but  it  does  not  stand  alone,  nor  is 
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^he  Illinois  case  opposed  to  it;  for  there, 
4it  the  time*  of  his  examination  before  the 
.grand  jury,  the  prisoner  was  in  custody  in 
J  ail,  charged  with  the  very  crime  about  which 
he  was  examined  and  for  which  he  was  in- 
-dicted,  and  therefore  he  stood  as  a  party, 
And  not  as  a  mere  witness,  and  the  court 
specially  noted  that  distinction.  But  in  the 
Michigan  case  the  prisoner  was  not  in 
•custody,  charged  with  the  offense,  at  the 
time  he  was  examined,  and  therein  lies  a 
marked  and  fundamental  difference  between 
the  cases. 

State  y.  Comer,  157  Ind.  611,  62  N.  E. 
452,  is  practically  like  the  Michigan  case. 
There  the  prisoner  was  indicted  for  selling 
tiis  vote  in  violation  of  the  statute.  He 
pleaded  in  abatement  that,  for  the  purpose 
•of  obtaining  evidence  and  securing  an  in- 
dictment against  him,  the  grand  jury  caused 
bim  to  be  summoned  before  them  to  answer 
such  questions  as  might  be  propounded  to 
him;  that  he  appeared,  and  was  sworn,  and 
while  under  oath  was  interrogated  by  the 
grand  jury,  and  by  them  then  and  there 
•compelled,  forced,  and  caused  involuntarily 
to  testify  to  matters  and  facts  concerning 
«aid  crime ;  that  he  was  not  then  and  there 
informed  by  anyone,  and  did  not  know,  that 
he  had  the  legal  right  to  refuse  to  testify 
or  give  to  the  grand  jury  any  evidence  con- 
•ceming  his  supposed  connection  with  or  com- 
mission of  said  crime,  whereof  the  grand  jury 
suspected  him  guilty;  that,  if  he  had  had 
«uch  information  and  knowledge,  he  would 
not  have  testified  about  such  facts,  nor  given 
the  grand  jury  any  evidence  in  relation 
thereto;  and  that  the  indictment  was  re- 
turned upon  the  testimony  so  given  by  him. 
The  court  said  that  being  summoned  and  ap- 
pearing before  the  grand  jury  and  being 
sworn  was  not  a  violation  of  the  prisoner's 
•constitutional  rights,  and  while  before  the 
^^nd  jury  he  could  be  compelled  to  testi- 
fy to  any  matter  that  would  not  criminate 
him,  but  could  not  be  compelled  to  testify 
to  any  matter  that  would  criminate  him, 
«nd  could  claim  his  privilege  or  not,  as  he 
-chose;  but,  if  he  gave  criminating  evidence 
voluntarily,  his  constitutional  rights  were 
not  thereby  violated,  for  it  is  a  general  rule 
that  w^hen  a  personal  privilege  exists  for  a 
w^itness  to  testify  or  not  as  he  chooses,  and  he 
testifies  without  objection,  he  will  be 
'deemed  to  have  done  so  voluntarily;  that 
the  allegation  of  the  plea  that  the  grand 
jury  compelled  and  forced  the  prisoner  in- 
voluntarily to  testify  to  facts  criminating 
himself  was  a  mere  conclusion,  whereas 
facts,  and  not  conclusions,  should  have  been 
Alleged;  that  the  grand  jury  could  not  have 
•compelled  him,  but  only  the  court,  and  that 
the  plea  did  not  show  compulsion;  that  as 
to  the  allegation  that  the  prisoner  was  not 
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informed,  and  did  not  know,  of  his  right  to 
refuse  to  testify,  the  statute  did  not  require 
the  grand  jury  to  give  him  such  informa- 
tion; that  everybody  is  presumed  to  know 
the  law,  and  that  the  grand  jury  had  a  right 
to  act  upon  the  presumption  that  the  pris- 
oner knew  his  rights  in  the  premises;  that 
he  was  not  in  custody  nor  under  bonds  to 
answer  to  a  charge  of  selling  his  vote,  and 
no  such  charge  was  pending  against  him. 

The  line  is  definitely  drawn  in  New  York 
between  cases  in  which  the  testimony  of  a 
witness  can  be  used  against  him  and  those  in 
which  it  cannot  be.  Thus,  when  a  witness 
is  called  and  sworn  before  a  coroner's  jury 
before  it  has  been  ascertained  that  a  crime 
has  been  committed,  or  before  anyone  has 
been  arrested  charged  with  the  crime,  the 
testimony  of  that  witness,  should  he  after- 
wards be  charged  with  the  crime,  may  be 
used  against  him  on  his  trial;  and  the  mere 
fact  that  at  the  time  of  his  examination 
he  was  aware  that  a  crime  was  suspected, 
and  that  he  was  suspected  of  being  the 
criminal,  will  not  prevent  his  being  regarded 
as  a  mere  witness  whose  testimony  may  be 
given  in  evidence  against  him,  unless  he 
claimed  his  privilege.  But  if,  on  the  other 
hand,  at  the  time  of  his  examination,  it  ap- 
pears that  a  crime  has  been  committed,  and 
that  he  is  in  custody  as  the  supposed  crim- 
inal, he  is  not  regarded  as  a  mere  witness, 
but  as  a  party  accused,  called  before  a 
tribunal  vested  with  power  temporarily  to 
investigate  the  question  of  his  guilt;  and 
he  is  to  be  treated  the  same  as  though 
brought  before  a  committing  magistrate; 
and,  if  his  examination  is  not  taken  in  con- 
formity with  the  statute,  which  requires  his 
testimony  to  be  taken  without  oath  and  on 
advice  of  privilege,  it  cannot  be  used  against 
him.  This  is  a  judicial  examination;  that, 
an  extrajudicial.  People  v.  Mondon,  103 
N.  Y.  211,  57  Am.  Rep.  709,  8  N.  E.  496,  is 
an  example  of  the  latter  class,  and  Hen- 
drickson  v.  People,  10  N.  Y.  13,  61  Am.  Dec. 
721,  of  the  former  class,  to  which  the  case 
at  bar  belongs.  There  the  prisoner's  wife 
died  suddenly  in  the  morning,  and  in  the 
evening  of  the  same  day  a  coroner's  inquest 
was  held,  and  the  prisoner  was  called  and 
sworn  as  a  witness.  At  that  time  it  did 
not  appear  that  a  crime  had  been  committed, 
nor  that  the  prisoner  had  been  charged  with 
any  crime,  nor  even  suspected,  except  as  far 
as  the  nature  of  some  of  the  questions  asked 
him  might  indicate  such  suspicion.  On  his 
subsequent  trial  on  an  indictment  for  the 
murder  of  his  wife,  the  statements  made  by 
him  at  the  coroner's  inquest  were  held  ad- 
missible, on  the  ground  that  he  was  not  ex- 
amined as  a  party  charged  with  a  crime,  but 
simply  as  a  witness,  and  had  testified  with- 
out objection.    The  court  said  that  it  is  only 
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in  judicial  examinations,  namely,  in  the  case 
provided  for  by  statute,  when  a  prisoner 
is  brought  before  a  magistrate  charged  with 
crime,  that  the  preliminaries  required  by 
statute  are  to  be  observed,  and  the  examina- 
tion taken  without  oath  and  on  advice  of 
privilege;  that  all  other  examinations  are 
extrajudicial ;  that  one  is  the  examination  of 
a  witness,  the  other  of  a  party;  that  in  all 
cases,  as  well  before  coroners'  inquests  as  on 
the  trial  of  issues  in  court,  when  the  witness 
is  not  under  arrest,  nor  before  the  tribunal, 
charged  with  crime,  he  stands  on  the  same 
footing  as  any  other  witness;  that  he  may 
refuse  to  answer,  and  that  his  answers  are 
to  be  deemed  to  be  voluntary  unless  he  is 
compelled  to  answer  after  having  refused  to 
do  so,  in  which  ease  only  will  they  be 
deemed  to  be  compulsory  and  be  excluded. 

The  same  thing  was  held  in  Reg.  v.  Gbote, 
12  Cox,  C.  C.  557,  which  went  up  from  the 
court  of  .Queen's  bench  for  the  province  of 
Quel>ec  on  a  case  reserved.  There  certain 
ot)icers  called  "fire  marshals"  were  appointed 
under  a  statute,  with  power  to  inquire  into 
the  origin  of  fires  in  Montreal  and  Quebec, 
and  for  that  purpose  to  compel  the  attend- 
ance of  witnesses  and  examine  them  on  oath, 
and  to  commit  to  prison  any  witness  re- 
fusing to  answer  without  just  cause.  On  an 
inquiry  held  in  pursuance  of  that  statute  as 
to  the  origin  of  a  fire  in  a  warehouse  occu- 
pied by  the  prisoner,  he  was  examined  on 
oath  as  a  witness.  At  the  time  of  such  ex- 
amination there  was  no  charge  against  the 
prisoner,  nor  anyone  else,  and  he  was  not 
cautioned  that  his  evidence  might  be  used 
against  him.  Subsequently  the  prisoner  was 
tried  for  arson  of  said  warehouse,  and  his 
depositions  made  at  said  inquest  were  ad- 
mitted in  evidence  against  him,  and  properly 
so,  it  was  held.  After  reviewing  the  cases, 
their  lordships  gave  it  as  their  opinion  that 
the  depositions  on  oath  of  a  witness  legally 
taken  arc  evidence  against  him,  should  he 
be  subsequently  tried  on  a  criminal  charge, 
except  so  much  of  them  as  consist  of  an- 
swers to  questions  to  which  he  has  objected 
Hs  tending,  to  criminate  him,  but  which  he 
has  been  improperly  compelled  to  answer; 
that  the  exception  depends  upon  the  princi- 
ple, nemo  tenetur  aeipaum  accusare,  but 
does  not  apply  to  answers  given  without  ob- 
jection, which  are  to  be  deemed  to  be  volun- 
tary. To  the  objection  that  the  prisoner 
should  have  been  cautioned  as  prisoners  ac- 
cused before  magistrates  are  required  to  be 
by  statute,  their  lordships  said  that  the 
statute  applied  only  to  accused  persons,  and 
not  to  a  mere  witness,  as  the  prisoner  was. 
In  Reg.  V.  Sloggett,  Dears,  C.  C.  656,  the 
court  said  that  the  test  is,  not  whether  the 
witness  could  discriminate  between  matters 
to  which  he  was  bound  to  testify  and  those 
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to  which  he  was  not,  but  whether  he  might 
have  objected;  that  if  he  might  have,  ana 
did  not,  he  voluntarily  submits  to  testify. 

It  is  unnecessary  to  inquire  whether  the- 
conditions  and  circumstances  of  a  case  may 
not  be  such  as  to  speak  for  the  witness,  an>I 
of  themselves  constitute  compulsion,  for  the- 
plea  does  nut  present  a  state  of  facts  callinjr 
for  such  inquiry.  But  the  privilege  is  ar. 
option  of  refusal,  not  a  prohibition  of  in- 
quiry. Hence,  when  an  ordinary  witness  i> 
on  the  stand,  and  a  self-criminating  act 
relevant  to  the  issue  is  desired  to  be  shown 
by  him,  the  question  may  be  asked,  and  then 
it  is  for  the  witness  to  say  whether  he  will 
answer  it  or  claim  his  privilege,  for  it  can- 
not be  known  beforehand  which  he  will  do. 
3  Wigmore,  Ev.  $  2268;  Rapalje,  Witnesses, 
i  265;  Short  v.  State,  4  Harr.  (Del)  568.  A 
witness  must  obey  a  subpcena,  and  be  sworn. 
Then  he  may  claim  his  privilege.  Eckstein'^ 
Petition,  148  Pa.  509,  24  Atl.  63;  Unite<i 
States  V.  Kimball,  117  Fed.  156,  163;  BoyU 
V.  Wiseman,  10  Exch.  647. 

Some  of  the  cases  already  referred  to  re- 
late to  the  question  of  notifying  the  ordi- 
nary witness  of  his  privilege,  and  warning 
him  of  possible  consequences ;  and  such  usetl 
to  be  the  English  practice.  Mr.  Erskin** 
once  said  that  he  conceived  it  to  be  of  alt 
things  the  most  idle  to  recognize  the  privi- 
lege as  a  principle  of  law,  and  not  at  the 
same  time  warn  the  witness  that  his  answer 
might  criminate  him.  But  in  Lord  Eldon's 
time  the  practice  had  come  to  be  otherwise, 
he  said,  and  he  would  not  suppress  an  inter- 
rogatory in  chancery  allowed  by  the  master, 
but  let  it  be  put,  assuming  that  the  witness 
would  claim  his  privilege  if  he  wanted  to. 
Paxton  v.  Douglas,  16  Ves.  Jr.  242.  Park**. 
B.,  said  in  Atty.  Gen.  v.  Radloff,  10  Exch. 
87,  that  he  thought  the  witness  ought  v* 
make  the  objection  himself,  though  he  un- 
derstood that  in  Lord  Cardigan's  Case  Lonf 
Denman  interposed  to  prevent  a  witness 
from  answering  a  question  having  a  ten- 
dency to  elicit  self-criminating  evidence.  It 
seems  clear,  upon  the  authorities,  that  th*- 
old  practice  has  disappeared  in  England,  ai- 
far,  at  least,  as  any  general  rule  is  con- 
cerned. But  in  this  country,  Mr.  Wigmorr' 
says,  both  the  rule  and  the  trial  custom  var\ 
in  different  jurisdictions;  that  no  doubt  a 
capable  and  an  impartial  judge  will  give  the 
warning  when  need  appears;  but  that  there 
is  no  reason  for  letting  a  wholesome  custom 
degenerate  into  a  technical  rule.  3  Wig- 
more,  Ev.  f  2269.  In  this  state  the  law  doe:^^ 
not  require  the  warning,  though  ordinarily 
it  is  given,  either  by  counsel  or  by  the 
court  on  its  own  motion  or  at  the  suggestion 
of  counsel.  But  the  privilege  is  the  wit- 
ness's and  he  alone  must  claim  it.  Cham- 
berlain V.  Willson,  12  Vt.  491,  36  Am.  Dec. 
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350.  In  Massachusetts  it  is  within  the  dis- 
cretion of  the  court,  and  the  usual  practice, 
to  advise  a  witness  that  he  is  not  bound  to 
rriminate  himself,  when  it  appears  neces- 
nary  to  protect  his  rights.  Mayo  v.  Mayo, 
119  Mass.  292.  So  in  Janvrin  v.  Scammon, 
29  N.  H.  280,  290,  it  is  held  that,  as  the 
privilege  is  personal  to  the  witness,  it  is  for 
him  to  say  in  the  first  place  whether  he 
will  answer,  but  that  the  court  will  fre- 
<]uently  interpose  and  inform  him  of  his 
privilege,  when  it  sees  that  his  answer  might 
tend  to  criminate  him.  This  seems  to  be  the 
general  practice  in  this  country,  but  in  some 
of  the  states  it  is  otherwise.  Thus,  in  Vir- 
ginia it  is  held  that  as  a  general  rule  the 
witness  should  be  warned  of  his  privilege 
before  he  can  be  held  to  have  waived  it  by 
answering.    Cullen  v.  Com.  24  Gratt.  624. 

Thus  it  appears  that  the  allegations  of  the 
plea  that  the  prisoner  did  not  know  what 
was  going  on  before  the  grand  jury,  and  was 
not  advised  of  his  privilege,  are  immate- 
rial; for  it  is  not  shown  that  at  the  time 
he  testified  before  that  body  it  had  been  as- 
certained that  a  crime  had  been  committed, 
nor  that  be  was  in  custody,  charged  with 
the  crime,  nor  even  suspected  of  it,  and 
therefore  he  stood  as  an  ordinary  witness, 
and  not  at  all  as  a  party.  Nor  is  the  allega- 
tion that  he  was  "wholly  ignorant"  of  his 
rights  in  respect  of  his  privilege  material, 
for  he  is  to  be  treated  just  as  if  he  knew 
them,  for  ignorance  of  the  law  excuses  no 
one.  Coote*s  Case,  above  referred  to,  is  in 
point  here.  There  the  chief  justice  of  the 
court  below  suggested  that  Coote  might  have 
been  ignorant  of  the  law  enabling  him  to 
decline  to  answer  criminating  questions,  and 
that,  if  he  had  been  acquainted  with  it,  he 
might  have  withheld  some  of  the  answers  he 
gave.  Their  lordships  said  that.,  as  matter 
of  fact,  it  would  appear  that  he  was  ac- 
quainted with  so  much  of  the  law;  but 
whether  he  was  or  not,  it  was  obvious  that 
to  institute  an  inquiry  in  each  case  as  to 
the  extent  of  the  prisoner's  knowledge  of 
the  law,  and  to  speculate  whether,  if  he  had 
known  more,  he  would  or  would  not  have  re- 
fused to  answer  certain  questions,  would  be 
to  involve  a  plain  rule  in  endless  confusion; 
and  their  lordships  saw  no  reason  to  intro- 
duce, with  reference  to  this  subject,  an  ex- 
ception to  the  rule,  recognized  as  essential 
to  the  administration  of  the  criminal  law. 
Ignorantia  legia  non  cxcusat.  The  plea, 
therefore,  is  held  bad,  and  the  other  pleas 
must  fall  with  it. 

The  indictment  is  demurred  to,  for  that  it 
does  not  charge  the  offense  with  the  requi- 
site certainty.  It  is  claimed  that,  although 
it  is  in  this  respect  almost  identical  in  lan- 
guage with  the  indictments  in  State  v. 
Stewart,  69  Vt.  273,  59  Am.  Rep.  710,  9  AtL 
4LJLA.(N.S.) 


569,  and  State  v.  Dyer,  67  Vt.  690,  32  Atl. 
814,  which  were  held  good,  yet  that  those 
cases  are  not  authority  for  holding  this  in- 
dictment good,  because  there  the  conspiracy 
related  to  the  preventing,  hindering,  deter- 
ring of  workmen  from  accepting,  undertak- 
ing, and  prosecuting  the  work  of  stone  cut- 
ting, which  was  made  criminal  by  statute. 
But  the  statute  is  directed  more  to  the 
means  of  accomplishing  the  object  of  the 
conspiracy  than  to  the  conspiracy  itself;  and 
it  was  held  in  both  of  those  cases  that  the 
indictment  charged  a  conspiracy  to  do  an 
act  imlawful  at  common  law  by  means  un- 
lawful by  statute.  Tested  by  those  cases^ 
to  which  we  refer  for  the  law  of  the  subject » 
it  is  clear  that  this  indictment  charges  a 
conspiracy  to  do  an  act  unlawful  at  com- 
mon law,  and  therefore  is  good,  without 
more. 
Judgment  affirmed,  and  cause  remanded. 


WISCONSIN  SUPREME  COURT. 

I 

CHARLES  L.  JAOOBSON,  Appt., 

v. 
WILLIAM  O.  BENTZLER,  Respt. 

(—  Wis.  — ,  107  N.  W.  7.) 

Sunday— illegal  contrAct 

1.  A  transaction  consisting  of  a  lending 
of  money,  represented  by  a  check,  on  real- 
estate  security,  which  takes  place  on  Sunday, 
is  not  relieved  from  the  operation  of  the 
Sunday  law  by  the  fact  that  the  check  is 
not  collected,  or  the  deed  acknowledged,  re- 
corded, and  transmitted  to  the  lender  until 
a  subsequent  day. 

Same— illegal  loan. 

2.  A  loan  of  money  on  Sunday  is  void, 
and  not  subject  to  ratification  on  a  subse- 
quent day. 

Illegal  contract — failure  to  assert. 

3.  The  omission  to  assert  in  the  plead- 
ings the  invalidity  of  a  contract  because 
contrary  to  the  Sunday  law  does  not  pre- 
clude the  raising  of  the  objection  at  a  later 
time  in  an  action  to  enforce  it. 

(March  20,   1906.) 


Case  Note. — ^Validity  of  contract  partially 
made  on  Sunday  and  perfected  on  a  secular 
day. — The  following  contracts  partially  com- 
pleted on  Sunday,  but  perfected  on  a  busi- 
ness day,  were  held  to  be  valid,  and  not 
within  the  operation  of  the  Sunday  law: 

A  contract  of  sale,  executed  on  a  week 
day,  the  terms  of  which  were  agreed  upon 
on  Simday, — ^Moseley  v.  Vanhooser,  6  Jjca, 
286,  40  Am.  Rep.  37 ;  a  contract  for  personal 
services,  consummated  on  a  secular  day  pur- 
suant to  a  request  in  a  letter  written  and 
delivered  on  Sunday, — Tuckerman  v.  Hink- 
ley,  9  Allen,  452;  a  contract  entered  into 
pursuant  to  an  offer  made  on  Sunday  to  pay 
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APPEAL  by  plamtiff  from  a  judgment  of 
the  Circuit  Court  for  Milwaukee  County 
in  defendant's  favor  in  an  action  brought 
to  compel  repayment  of  an  alleged  loan. 
Affirmed* 

Statement  by  Siebecker,  J.: 

Plaintiff  alleges  that  he  loaned  and  ad- 
vanced defendant  the  sum  of  $1,000,  and 
that  defendant  agreed  to  repay  the  sum  on 
demand.  He  claims  that  demand  has  been 
made,  and  that  no  part  of  the  sum  has  been 
paid.  Defendant  denies  that  a  loan  was 
ever  made,  and  alleges  that  he  conveyed  cer- 
tain real  estate  to  the  plaintiff  in  consider- 
ation of  the  $1,000.  He  further  alleges  that 
the  deed  was  executed  and  delivered  upon 
an  express  agreement  in  writing  that  upon 
repayment  of  the  sum,  and  provided  he  had 


paid  the  taxes  levied  on  the  property,  he 
might  demand  a  reconveyance,  but  that  in 
case  of  failure  to  pay  such  taxes  then  the 
contract  was  to  be  null  and  void.  He  al- 
leges that  he  has  not  paid  the  taxes,  and 
that  the  right  to  demand  a  reconveyance  no 
longer  exists;  and  he  asserts  that  plaintiff 
has  not  offered  to  rebonvey.  The  evidence 
on  the  trial  shows  that  all  of  the  transac- 
tions involved  took  place  on  Sunday,  in- 
cluding the  delivery  of  the  check  for  $l/)00, 
the  signing  and  delivery  of  the  written 
agreement,  and  the  delivery  of  the  deed. 
The  only  act  not  positively  shown  to  have 
taken  place  on  Sunday  refers  to  the  ac- 
knowledgment and  the  recording  of  the  deed, 
and  this  is  left  in  uncertainty  by  the  state- 
ments of  the  plaintiff.  At  the  conclusion 
of  plaintiff's  evidence,  defendant's   motion 


workmen,  but  not  accepted  until  the  follow- 
ing day,— McDonald  v.  Femald,  68  N.  H.  171, 
38  Atl.  729;  Stackpole  v.  Symonds,  23  N.  H. 
220;  an  agreement  growing  out  of  a  propo- 
sition for  a  certain  use  of  a  horse,  made 
on  Sunday,  but  accepted  on  a  business  day, 
— Dickinson  v.  Richmond,  97  Mass.  45;  an 
agreement  for  the  payment  of  damages,  per- 
fected on  a  week  day,  the  terms  of  set- 
tlement of  the  claim  being  agreed  up- 
on on  Sunday, — Taylor  v.  xoung,  61 
Wis.  314,  21  N.  W.  408;  a  fire  insur- 
ance policy,  the  terms  of  which  and 
property  to  be  covered  being  talked  over  on 
Sunday,  but  no  company,  rate,  or  date  fixed 
for  the  commencement  of  the  risk  being 
mentioned;  and  which  was  written,  deliv- 
ered, and  became  operative  on  the  following 
Monday, — Wooliver  v.  Boylston  Ins.  Co.  104 
Mich.  132,  62  N.  W.  149;  a  deed  of  trust 
and  notes  drawn  up  and  handed  to  the 
debtor  for  signature  on  a  secular  day  and 
signed  by  him  and  his  wife  on  Sunday  and 
dated  on  that  day,  but  delivered  to  the 
beneficiary  on  a  secular  day  without  the  lat- 
ter's  knowledge  that  the  instruments  were 
signed  on  Sunday, — Duggan  v.  Champlin,  75 
Miss.  441,  23  So.  179;  a  mortgage  agreed  to 
and  consummated  on  a  business  day,  but 
talked  over  on  Sunday, — McKinnis  v.  Estes, 
81  Iowa,  749,  46  N.  W.  987;  an  agreement 
by  the  purchaser  of  a  mortgaged  chattel  to 
pay  the  amount  of  the  mortgage  to  the 
mortgagee  in  consideration  of  the  latter's 
promise  to  surrender  the  note  and  mort- 
gage to  the  mortgagor,  made  wholly  on 
Monday,  although  such  sale  was  broached  on 
Sunday  when  the  purchaser  bought  the 
mortgagor's  interest, — Provenchee  v.  Piper, 
68  N.  H.  31,  36  Atl.  552;  an  agreement  for 
the  purchase  of  partnership  lands,  made  on 
Sunday  subject  to  the  subsequent  approval 
of  the  absent  copartner,  who  refused  to  con- 
firm the  sale^  not  so  far  illegal  as  to  prevent 
recovery  of  a  payment  made  on  a  business 
day, — Merrill  v.  Downs,  41  N.  H.  72;  a  bond 
signed  on  Sunday,  but  dated  and  delivered 
on  a  business  day, — Hall  v.  Parker,  37  Mich. 
590,  26  Am.  Rep.  640;  Beitenman'i  Appeal, 
4L.R.A.(N.S.) 


65  Pa.  183;  State  v.  Young,  23  Minn.  551; 
Gibbs  A  S.  Mfg.  Co.  v.  Brucker,  111  U.  S. 
697,  28  L.  ed.  634,  4  Sup.  Ct.  Rep.  572;  a 
bond  signed  by  one  surety  on  Saturday  and 
by  a  second  surety  on  Sunday,  but  not  de- 
livered until  the  following  day, — Com.  v. 
Kendig,  2  Pa.  St.  448;  a  contract  of  guar- 
anty talked  over  on  Sunday,  but  reduced  to 
writing,  signed,  and  delivered  on  a  week 
day, — ^Tyler  v.  Waddingham,  68  Conn.  375, 
8  L.ILA.  667, 20  Atl.  336;  a  contract  of  guar- 
anty dated  and  signed  on  Sunday,  without 
the  knowledge  of  the  obligee,  but  delivered 
on  a  secular  day,  on  which  day  a  letter  ac- 
cepting the  guaranty  was  written  and  sent 
to  the  guarantor, — ^Diamond  Qlasa  Oo.  v. 
Gould  (N.  J.)  61  Atl.  12;  an  official  bond 
si^ed  and  delivered  by  the  surety  to  the 
principal  on  Sunday,  and  delivered  by  the 
latter  to  the  proper  officer  on  a  business 
day, — Evansville  v.  Morris,  87  Ind.  269,  44 
Am.  Rep.  763;  Prather  v.  Harlan,  6  Bush, 
185;  a  note  dated  and  signed  by  the  maker 
on  Sunday,  but  delivered  on  a  business  dav, 
— Hofer  V.  McClung,  24  Ky.  L.  Rep.  355,  68 
S.  W,  438;  Lovejoy  v.  Whipple,  18  Vt.  379, 
46  Am.  Dec.  167;  Goss  v.  Whitney,  24  Vt. 
187;  Dohoney  v.  Dohotkey,  7  Bush,  217;  King 
V.  Fleming,  72  111.  21,  22  Am.  Rep.  131; 
Hilton  V.  Houghton,  36  Me.  143;  Bell  v. 
Mahin,  69  Iowa,  408,  29  N.  W.  331;  a  note 
signed  by  the  maker  and  two  sureties  on 
Sunday  and  dated  as  of  another  day,  but 
signed  bv  a  third  surety  and  delivered  on  a 
secular  day, — ^Barger  v.  Famham,  130  Mich. 
487,  90  N.  W.  281;  a  note  for  borrowed 
money,  executed  on  Sunday,  a  part  of  the 
loan  being  paid  in  cash  on  that  day  and  a 
check  given  for  the  balance,  which  was  col- 
lected on  a  business  day,— Campbell  v. 
Young,  9  Bush,  240. 

But  the  contract  was  held  to  be  invalid 
in  Cook  V.  Forker,  193  Pa.  461,  74  Am.  St. 
Rep.  699.  44  Atl.  560,  it  appearing  that  the 
note  was  indorsed  and  discounted  on  Sun- 
day, and  that  a  check,  given  on  that  day  for 
the  proceeds,  was  dated  as  of  the  following 
day,  and  indorsed  by  the  payee  on  Sunday, 
but  cashed  on  a  secular  day. 
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;f or  a  nonsuit  was  granted  by  the  court.  A 
motion  for  a  new  trial  was  denied,  and 
Judgment  for  costs  was  rendered  for  defend- 
ant.   This  is  an  appeal  from  such  judgment. 

Mr.  J.  A.  Eggeiiy  for  appellant: 

The  deed,  having  been  both  made  and  de- 
divered  on  a  week  day,  made  all  previous 
transactions  valid,  no  matter  on  what  date 
they  took  place. 

McKinnis  v.  Estes,  81  Iowa,  749,  46  N.  W. 
-987;  DeForth  v.  Wisconsin  &  M.  R.  Co.  52 
Wis.  320,  38  Am.  Rep.  737,  9  N.  W.  17. 

One  cannot  assent  to  the  thing  done,  seek 
benefits  from  it,  and,  in  case  of  disappoint- 
sxient,  deny  the  validity  of  the  act  assented 
to. 

Bigelow,  Estoppel,  6th  ed.  687. 

One  can  neither  plead,  nor  offer  in  evi- 
<dence,  a  document  without  admitting  its 
validity  and  legal  effects. 

Campbell  v.  Crone,  10  Neb.  571,  7  N.  W. 
^34;  Hulbert  v.  Hammond,  41  Mich.  343,  1 
N.  W.  1040;  Jarstadt  v.  Morgan,  48  Wis. 
245,  4  N.  W.  27;  Oshkosh  v.  State,  59  Wis. 
-425,  18  N.  W.  324. 

Messrs.  McElroy,  Eschweiler,  &  Wetfler, 
for  respondent: 

An  action  cannot  be  based-  upon  a  con- 
-tract  or  agreement  made  and  entered  into 
«on  Sunday. 

Sherry  v.  Madler,  123  Wis.  621,  101  N.  W. 
1095;  Pearson  v.  KeUy,  122  Wis.  660,  100 
N.  W.  1064;  Howe  v.  Ballard,  113  Wis.  375, 
^9  N.  W.  136;  Ainsworth  v.  WilUams,  111 
Wis.  17,  86  N.  W.  551;  Williams  v.  Lane,  87 
Wis.  152,  58  N.  W.  77;  Cohn  v.  Heimbauch, 
:«6  Wis.  176,  56  N.  W.  638;  Smith  v.  Chicago, 
M.  &  St.  P.  R.  Co.  83  Wis.  271,  50  N.  W.  497, 
-63  N.  W.  550;  Vina  v.  Beatty,  61  Wis.  645, 
:21  N.  W.  787;  DeForth  v.  Wisconsin  &  M. 
R.  Co.  52  Wis.  320,  38  Am.  Rep.  737,  9  N.  W. 
17;  Troewert  v.  Decker,  51  Wis.  46,  37  Am. 
Rep.  808,  8  N.  W.  26;  Melchoir  v.  McOarty, 
:31  Wis.  252,  11  Am.  Rep.  605;  Hill  v.  Sher- 
wood, 3  Wis.  343. 

The  loaning  of  money  on  Sunday  is  such 
business  within  the  meaning  of  the  statute. 

Howe  V.  BaUard  and  Troewert  v.  Decker, 
■^upra. 

That  such  defense  need  not  be  pleaded, 
«ee, — 

Pearson  v.  Kelly,  supra;  Wight  v.  Rinds- 
.kopf,  43  Wis.  344. 

The  giving  of  a  check  on  a  bank  is  pay- 
«nent. 

Mehlberg  v.  Tisher,  24  Wis.  607;  Schierl 
V.  Baumel,  75  Wis.  69,  43  N.  W.  724. 

Mr.  Christian  Doerfler  also  for  respondent. 

Siebecker»  J.,  delivered  the  opinion  of  the 
•«ourt: 

The  evidence  of  the  plaintiff  shows  that 
^he  transactions  on  which  relief  is  sought 
-4L.RJL(N.S.) 


took  place  between  the  parties  on  Sunday. 
It  is  undisputed  that  plaintiff  on  this  day 
delivered  to  and  that  defendant  received 
from  him  a  check  for  $1,000;  that  the  writ- 
ten agreement  expressing  the  conditions  of 
the  loan  were  executed  and  delivered  on 
Sunday;  and  that  the  deed,  which  had*  been 
signed  by  the  grantor,  was  handed  to  plain- 
tiff on  the  same  day.  The  only  part  of  the 
transaction  which  occurred  thereafter  was 
that  the  defendant  had  the  deed  acknowl- 
edged and  left  for  record,  with  directions  to 
the  register  of  deeds  to  mail  it  to  the  plain- 
tiff. The  time  of  payment  of  the  check  and 
the  acknowledgment  and  recording  of  the 
deed  are  reliied  on  as  showing  that  the  al- 
leged loan  was  not  made  on  Sunday:  Firstly, 
upon  the  ground  that  the  alleged  loan  to 
defendant  was  not  made  until  the  check  had 
been  paid  at  the  bank;  and,  secondly,  it  is 
claimed  that  the  loan  was  not  made  until 
the  deed  was  acknowledged,  recorded,  and 
transmitted  by  mail  to  plaintiff,  and  that 
these  acts  were  essential  to  the  delivery  of 
the  deed,  and  were  necessary  steps  to  give 
legal  efficacy  to  the  transaction.  As  to  the 
first  pointj  it  seems  clear  that  acceptance 
of  a  check  on  a  bank  is  in  the  nature  of  a 
conditional  payment,  which  becomes  com- 
plete when  accepted  and  when  the  amount 
due  on  it  ii  actually  paid;  and  that  such 
payment  relates  back  to  the  time  of  its  de- 
livery. 22  Am.  A  Eng.  Enc  Law,  p.  569; 
Dan.  Neg.  Inst,  f  1623.  Under  the  circum- 
stances shown,  the  fact  that  defendant  re* 
oeived  the  money  on  the  check  after  Sunday 
does  not  relieve  the  transaction  from  the 
operation  of  the  Sunday  law.  The  same  is 
true  with  respect  to  the  acknowledgment, 
the  recording,  and  the  transmission  of  the 
deed.  These  were  mere  incidents  to  the 
transaction,  which  constituted  the  making 
of  the  loan.  The  alleged  obligation  for  the 
repayment  of  the  money  loaned  arises  out  of 
what  took  place  on  Sunday. 

Plaintiff  is  not  relieved  from  difiSculty  by 
the  claim  that  the  acts  done  after  Sunday 
were  in  the  nature  of  a  ratification  of  that 
which  preceded,  for  it  has  been  held  that  the 
loaning  of  money  on  Sunday  is  within  the 
meaning  of  the  statute  prohibiting  the  doing 
of  business  on  the  first  day  of  the  week. 
This  makes  the  contract  void  and  not  sus- 
ceptible of  ratification.  Troewert  v.  Decker, 
51  Wis.  46,  37  Am.  Rep.  808,  8  N.  W.  26; 
Brown  v.  Gates,  120  Wis.  349,  97  N.  W.  221, 
98  N.  W.  205  and  cases  cited;  Vinz  v.  Beat- 
ty, 61  Wis.  645,  21  N.  W.  787;  Sherry  v. 
Madler,  123  Wis.  621,  101  N.  W.  1095.  The 
fact  that  defendant,  in  his  answer,  did  not 
assert  the  invalidity  of  the  contract  upon  the 
grounds  now  advanced  does  not  preclude 
him  from  insisting  that  the  agreement  can- 
not be  enforced.  Upon  the  ground  of  publia 
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policy,  all  the  parties  to  such  an  agreement 
are  deemed  equally  guilty,  and  are  denied 
the  usual  remedies  of  the  law  for  its  en- 
forcement. Pearson  v.  Kelly,  122  Wis.  660, 
100  N.  W.  1064. 

The  judgment  dismissing  the  action  was 
properly  awarded. 

Judgment  affirmed. 


WASHINGTON  SXTPREME  COURT. 
W.  HENDRYX  ct  al.,  Appts., 

V. 

PEOPLE'S     UNITED     CHURCH     OP 
SPOKANE  et  al.,  Re'spts. 

(_  Wash.  — ,  84  Pac  1123.) 

Sellgtons   aociety— expulsion  of  member — 
equitable  relief. 

Equity  will  aid  a  member  of  a  church 
expelled  for  the  fraudulent  purpose  of  de- 
voting the  church  property  to  purposes  en- 
tirely foreign  to  that  of  the  diurch  organiza- 
tion, to  preserve  the  trust  property,  not- 
withstanding the  rules  of  the  organization 
permit  the  expulsion  of  members  without 
formal  triaL 


(March  17,  1906.) 


APPEAL  by  complainants  from  a  judgment 
of  the  Superior  C6urt  for  Sp<4uuie' 
County  dismissing  a  suit  to  cancel  a  deed 
purporting  to  transfer  property  alleged  to- 
belong  to  the  defendant  church.    Reversed^ 

The  facts  are  stated  in  the  opinion. 

Mr.  L..  H.  Prather,  for  appellants: 

A  church  corporation  cannot  expel  a  mem- 
ber  of  the  church  arbitrarily  without  accu- 
sation, charge,  notice,  or  triaL 

Sayre  v.  Louisville  Union  Benev.  Asso.  ) 
Duv.  143,  85  Am.  Dec  613;  People  ex  reL 
Mcllhany  v.  Chicago  Live  Stock  Exchange,. 
170  Ul.  556,  39  L.R.A.  373,  62  Am.  St.  Rep. 
404,  48  N.  E.  1062;  Com.  v.  St.  Patrick 
Benev.  Soc.  2  Binn.  441,  4  Am.  Dec  453; 
Palmetto  Lodge  No.  5,  L  O.  O.  F.  v.  HubbelU 
2  Strobh.  L.  457,  49  Am.  Dec  604;  3  Clark 
&  M.  Priv.  Corp.  f  $  637  et  seq.;  Smith  v. 
Pedigo,  145  Ind.  361,  19  LJLA.  433,  32  LJLA^ 
838,  33  N.  E.  777,  44  N.  E.  363. 

The  action  of  one  faction  in  declaring^ 
without  notice,  hearing,  or  evidence,  the- 
members  of  the  other  faction  withdrawn  or 
suspended,  will,  in  a  civil  action  involvings 
property  rights,  be  considered  as  of  no  effect. 

West  Koshkonong  Congregation  v.  Otte> 
sen,  80  Wis.  62,  49  N.  W.  24;  Hoffman,  Ec- 
clesiastical Law,  pp.  276,  277;   St.  Luke'» 


Case  Note. — ^Review  by  civil  courts  of  ex- 
pulsion of  member  of  a  religious  society.^ 
It  is  to  be  observed,  in  the  first  place,  that 
the  only  basis  for  the  interference  by  a  civil 
court  in  an  ecclesiastical  controversy  is  that 
some  propertv  or  civil  right  is  involved. 
White  Lick  Quarterly  Meeting  of  Friends 
▼.  White  Lick  Quarterly  Meeting  of 
Friends,  80  Ind.  136,  and  other  cases  cited 
in  note  to  49  L.R.A.  384.  It  is  apparent, 
therefore,  that,  unless  there  is  some  civil 
or  property  right  involved  so  as  to  »eonfer 
jurisdiction  upon  the  civil  court,  the  ques- 
tion as  to  the  effect  of  a  decision  of  the 
ecclesiastical  tribunal  cannot  legitimately 
arise.  The  distinction  is  clearly  drawn  in 
the  statement  of  the  court  in  Watson  v. 
Garvin,  54  Mo.  355,  that  the  true  ground 
why  civil  courts  do  not  interfere  with  the 
decrees  of  ecclesiastical  courts  where  no 
property  rights  are  involved  is  not  because 
such  decrees  are  final  and  conclusive,  but 
because  the  courts  have  no  jurisdiction 
whatever  in  such  matters,  and  cannot  take 
cognizance  of  them  at  all,  whether  they  have 
been  adjudicated  or  not  by  those  tribunals. 

When  the  action  or  proceeding  before  the 
civil  court  presents  a  property  or  civil 
right,  then  it  may  be  necessary  for  that 
court,  in  order  to  determine  such  civil  or 
property  right,  to  pass  upon  the  effect  of  a 
decision  of  the  ecclesiastical  tribunal.  The 
following  statement  from  the  opinion  in 
Harmon  v.  Dreher,  Speers,  Eq.  87,  as  to  the 
respective  functions  of  the  ecclesiastical  and 
civil  courts  where  property  or  civil  rights 
are  involved  has  often  been  quoted  with 
4L.R.A.(N.S.) 


approval :  Where  a  civil  right  depends  upoa 
some  matter  pertaining  to  ecclesiastical  af- 
fairs, the  civil  tribunal  tries  the  civil  right 
and  nothing  more,  taking  the  ecclesiastical 
decisions  out  of  which  the  civil  right  ha» 
arisen  as  it  finds  them,  and  accepting  those 
decisions  as  matters  adjudicated  by  another 
jurisdiction.  The  civil  courts  act  upon  the 
theory  that  the  ecclesiastical  tribunals  are  the 
best  judges  of  merely  ecclesiastical  questions^ 
and  of  all  matters  which  concern  the  doc- 
trine and  discipline  of  the  respective  denom- 
inations  to  which  they  belong.  Among  other 
cases  in  which  this  statement  is  quoted  with 
approval  are  Watson  v.  Jones,  13  Wall.  679» 
20  L.  ed.  666,  and  Lamb  v.  Cain^  129  Ind. 
486,  14  L.R.A.  518,  29  N.  E.  13. 

The  principle  embodied  in  the  foregoing 
statement  has  a  clear  and  undoubted  appli- 
cation, so  far  as  the  merits  of  the  decisioi» 
are  concerned,  to  the  expulsion  of  a  mem- 
ber by  a  religious  society;  and  therefore- 
the  decision  by  which  such  expulsion  is  ac- 
complished is  not  reviewable  on  the  merits 
by  the  civil  courts,  even  where  a  property 
or  civil  right  depends  upon  it.  Hatfield  v. 
De  Long,  156  Ind.  207,  51  L.R.A.  751,  8^ 
Am.  St.  Rep.  194,  59  N.  E.  483;  Shannon  v. 
Frost,  3  B.  Mon.  253;  Igleheart  v.  Rowe, 
20  Ky.  L.  Rep.  821,  47  S.  W.  575;  Groevenor 
V.  United  Society  of  Believers,  118  Mass.  7K 

There  is,  however,  a  decided  difference  of 
opinion  upon  the  question  whether  a  ciriT 
court  may  inquire  into  the  regularity  and 
fairness  of  the  procedure  of  the  ecclesiastical 
tribunal  by  which  a  member  is  expelled^ 
when  a  civil  or  property  right  ia  involved. 
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Church  ▼.  Mathews,  4  Desaus.  Eq.  578,  6. 
Am.  Dec.  619;  State  ex  rel.  Waring  v. 
Georgia  Medical  Soc.  38  Ga.  608,  95  Am.  Dec. 
408. 

Messrs.  Grayes  &  Graves  and  W.  H. 
Plummer,  for  respondents: 

The  courts  cannot  inquire  as  to  the  mo- 
tives which  actuated  the  expulsion  of  a 
church  member. 

Shannon  v.  Frost,  3  B.  Mon.  253;  Watson 
V.  Jones,  13  Wall.  679,  20  L.  ed.  666;  Nance 
V.  Busby,  91  Tenn.  303,  16  L.R.A.  801,  18  S. 
W.  874;  Bouldin  v.  Alexander,  16  Wall.  131, 
21  L.  ed.  69;  Hundley  ▼.  Collins,  131  Ala. 
234,  90  Am.  $t.  Rep.  33,  32  So.  575;  Sale  ▼. 
First  Regular  Baptist  Church,  62  Iowa,  26, 49 
Am.  Rep.  136, 17  N.W.143;Igleheart  v.  Rowe, 
20  Ky.  L.  Rep.  821, 47  S.  W.  576;  Grosvenor  ▼. 
United  Society  of  Believers,  118  Mass.  78; 
Krecker  v.  Shirey,  163  Pa.  634,  29  L.R.A. 
476,  30  Atl.  440;  Trinity  M.  E.  Chureh  ▼. 
Harris,  73  Conn.  216,  50  L.R.A.  636,  47  AtL 
119;  O^Donovan  v.  Chatard,  97  Ind.  426,  49 
Am.  Rep.  462;  Fitzgerald  v.  Robinson,  112 
Mass.  379;  Pounder  v.  Ashe,  44  Neb.  672, 
63  N.  W.  48;  Powers  v.  Budy,  46  Neb.  208, 
63  N.  W.  476;  Herman  v.  Plummer,  20 
Wash.  363,  56  Pac.  315. 


Dnnbar,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  cancel  a  certain  deed, 
purporting  to  have  been  made  by  the  Peo- 
ple's United  Church  of  Spokane,  Washing- 
ton, to  the  defendant  Thomas  Hye,  for  an 
accounting  with  the  defendant  David  N. 
Mclnturff,  and  for  the  appointment  of  a  re- 
ceiver for  all  the  property  of  said  church. 
The  substance  of  the  complaint,  after  alleging 
that  the  People's  United  Church  of  Spokane, 
Washington,  is  a  religious  corporation,  or- 
ganized for  the  purpose  of  maintaining  the 
worship  of  Almighty  God,  charitable  pur- 
poses, and  support  of  the  widows  of  de- 
ceased members  of  said  church,  the  business 
affairs  of  which  are  managed  by  a  board  of 
trustees,  and  that  the  church  was  the  owner 
and  in  possession  of  certain  real  estate  and 
personal  property,  is  to  the  effect  that,  about 
five  years  ago,  the  said  Mclnturff,  the  pas- 
tor of  said  church,  and  his  wife,  the  defend- 
ant Eugenie  L.  Mclnturff,  conceived  the  in- 
tent of  getting  possession  of  all  of  said  prop- 
erty for  their  own  use  and  benefit,  and  of 
selling  and  trading  it  off  for  other  property 
outside  of  the  state  of  Washington,  with 
fraudulent  indent  to  convert  the  saitae  to 
their  own  use  and  benefit;  and  for  that  pur- 


Upon  the  one  side,  it  is  held  that  the  ex- 
pulsion of  a  member  by  a  religious  tribunal 
IS  conclusive  upon  the  civil  courts,  even 
though  the  action  was  taken  without  giving 
notice  to  the  accused  or  affording  him  an  op- 
portunity to  be  heard.  Shannon  v.  Frost, 
supra;  Nance  v.  Busby,  91  Tenn.  303,  15 
L.R.A.  801,  18  S.  W.  874. 

Upon  the  other  side,  it  has  been  held  that 
an  expulsion  of  a  member  without  notice  or 
opportunity  to  be  heard  is  not  conclusive 
upon  the  civil  courts  when  a  property  or 
civil  right  is  involved.  Gray  v.  Christian 
Society,  137  Mass.  329,  50  Am.  Rep.  310; 
Canadian  Religious  Asro.  v.  Parmenter,  180 
Mass.  416,  62  N.  E.  740;  Johes  v.  State,  28 
Neb.  495,  7  L.R.A.  328,  44  N.  W.  668;  West 
Koshkonong  Congregation  v.  Ottesen,  80 
Wis.  62,  4tr  N.  W.  24. 

So,  it  has  been  held  that  inquiry  may  be 
made  by  the  civil  court  as  to  whether  or  not 
the  resolution  of  expulsion  was  the  act  of 
the  church,  or  of  persons  who  were  not  of 
the  church,  and,  consequently,  could  not  ex- 
communicate others.  Bouldin  v.  Alexander, 
15  Wall.  139,  21  L.  ed.  71. 

So,  the  inquiry  whether  or  not  a  church 
tribunal  that  undertakes  to  decide  as  to  the 
expulsion  of  a  member  has  been  organized 
in  conformity  with  the  constitution  of  the 
church  is  not  ecclesiastical  within  the  juris- 
diction of  the  ecclesiastical  tribunals,  but  is 
within  the  jurisdiction  of  the  civil  courts, 
although  the  decision  of  such  ecclesiastical 
tribunal.  If  it  were  properly  constituted, 
would  be  conclusive  on  the  civil  courts. 
Hatfield  v.  De  Long,  supra. 
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It  was  held  in  Boncaum  v.  Murphy  (Neb.) 
104  N.  W.  180  (reversing  upon  rehearing  the 
former  decision  reported  in  98  N.  W.  1030), 
that  the  civil  courts  will  not  review  the 
process  or  proceedings  of  church  tribunals 
for  the  ptirpose  of  deciding  whether  they  are 
regular  or  within  their  ecclesiastical  juris- 
diction; nor  will  they  attempt  to  decide  up- 
on the  membership  or  spintual  status  of 
persons  belonging,  or  claiming  to  belong,  to 
religious  societies.  This,  however,  appears 
to  have  been  a  case  in  which  there  was  no 
civil  or  property  right  involved  which  would 
give  the  court  jurisdiction  to  interfere  in  the 
matter  at  all,  the  court  remarking  that  "the 
sole  issue  tendered*  by  the  petition  is  as 
to  the  spiritual  or  ecclesiastical  status  of  the 
defendant  as  determined  by  the  'laws, 
canons,  statutes,  discipline,  rules,  regula- 
tions, and  customs  of  the  Roman  Catholiq 
Church.* "  The  fact  that  the  only  issue  in- 
volved in  the  case  was  the  defendant's 
status  in  the  society,  and  that  no  property 
or  civil  rights  were  involved,  is  also  em- 
phasized in  other  portions  of  the  opinion. 
This  case,  therefore,  does  not  appear  to  be 
an  authority  against  the  right  of  the  civil 
court  to  pass  upon  the  jurisdiction  or  the 
regularity  of  the  proceedings  of  the  ecclesi- 
astical jurisdiction  where  property  or  civil 
rights  of  which  the  civil  court  can  take 
jurisdiction  are  dependent  upon  the  decision 
of  the  ecclesiastical  tribunal. 

The  general  subject  of  the  conclusivenciss 
of  the  decisions  of  ecclesiastical  tribunals  is 
treated  in  a  note  in  49  LJI.A.  384  et  seq. 
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pose  they  then  began,  and  oontlnnously 
thereafter  pursued,  a  course  of  false  and 
fraudulent  conduct  in  their  treatment  of  the 
members  of  said  church  and  its  board  of 
trustees  and  its  property,  by  which  the  said 
Mclnturff  used  his  office  of  pastor  and  spir- 
itual adviser  of  said  board  and  members  to 
induce  them  to  allow  him  to  manage  the 
business  affairs  of  said  church  and  its  prop- 
erty, representing  to  them  that  he  could  heal 
them  of  disease  and  make  them  miserable 
or  happy  as  he  wished,  and  that  he  would  do 
everything  for  the  benefit  of  the  church; 
that  by  such  means  he  gained  the  confidence 
of  said  members  and  board  to  such  an  extent 
that  many  of  the  members  and  trustees  did 
whatever  he  requested  them  to  do,  and,  if 
any  one  of  them  showed  opposition  to  his 
wishes,  he  peremptorily  called  pretended 
meetings  of  the  church  and  of  the  board  of 
trustees  and,  by  said  infiuence,  had  them 
expelled,  without  accusation,  charge,  notice, 
or  trial,  and  had  others  of  his  choice  and 
who  were  willing  to  do  his  bidding,  put  in 
as  members  of  the  church  and  board  of 
trustees  in  their  places;  that  on  the  8th  day 
of  February,  1905,  the  defendants,  pretend- 
ing to  act  as  trustees  of  said  church,  but  in 
fact  acting  under  the  procurement  and  insti- 
gation of  said  Mclnturff  in  aid  of  his  said 
fraudulent  intent,  made,  executed,  and  de- 
livered to  said  defendant  Thomas  Hye  a 
deed  to  all  of  said  church's  real  estate  and  a 
bill  of  sale  of  all  of  said  church's  personal 
property  in  the  state  of  Idaho,  for  the  pur- 
pose of  there  establishing  a  community 
colony,  which  was  entirely  outside  of  the 
purposes  of  said  church  corporation,  and  for 
the  use  and  benefit  of  said  Mclnturff;  that 
the  said  deed  was  not  the  deed  of  said 
church,  and  that  the  said  pretended  trustees 
who  signed  said  deed  were  not  at  that  time 
trustees  of  said  church  and  had  no  authority 
from  said  church  to  execute  said  deed;  that 
the  defendant  Thomas  Hye  at  all  times  had 
notice  of  all  the  facts  hereinbefore  set  forth ; 
that  the  said  disposition  of  said  church 
pit)perty  would  destroy  said  church  and 
leave  it  no  means  of  support  or  main- 
tenance; that  said  Mclnturff  during  said 
times,  had,  by  his  said  influence,  got  posses- 
sion of  large  sums  of  money  for  which  he 
has  failed  and  refused  to  account;  that  the 
plaintiffs  were  at  all  times  members  of  said 
church,  and  brought  this  action  on  behalf  of 
themselves  and  all  other  members  of  said 
church.  The  answer  was,  in  effect,  a  denial 
of  the  allegations  of  the  complaint.  At  the 
beginning  of  the  trial,  the  defendants  moved 
the  court  to  take  up  and  determine,  before 
entering  into  the  trial  of  any  other  issue 
of  fact,  the  question  whether  or  not  plaintiffs 
were  members  of  said  church  at  the  time  of 
bringing  said  action,  to  which  plaintiffs  ob- 
4L.R.A.(N.S.) 


jected  because  there  was  no  plea  in  abftte- 
ment.  The  court  overruled  said  objection, 
to  which  ruling  the  plaintiffs  excepted,  mnd 
thereupon  the  court  took  up  and  tried  the 
question  of  plaintiffs'  membership,  deciding 
that  they  were  not  members  of  the  churcli  at 
the  time  of  the  commencement  of  the  action, 
and  that  thoy  therefore  had  no  interest  in  tlie 
cflurcn  property  and  were  not  competent  to 
bring  the  action,  and  the  cause  was  dis- 
missed. The  records  of  the  church  were  in- 
troduced by  the  respondents,  showing  that 
the  appellants  at  a  certain  time  bad  been 
expelled.  It  was  the  contention  of  the  ap- 
pellants, and  they  so  testified,  that  they  had 
not  been  expelled;  that  they  had  had  no 
notice  of  any  trial;  that  the  alleged  expul- 
sion was  fraudulent  and  illegal  from  its  in- 
ception. From  the  judgment  of  dianiisaal 
the  appeal  is  taken. 

With  the  view  we  take  of  the  merits  of 
the  case,  it  is  not  necessary  to  discuss  the 
question  of  pleadings,  raised  by  the  appel- 
lants in  their  first  assignment  of  error,  viz^ 
that,  there  not  having  been  any   plea    in 
abatement,  the  question  of  the  membership 
of  the  appellants  was  not  put  in  issue.     It 
is  the  contention  of  the  appellants  that  a 
church  corporation  cannot  expel  a  member 
of  the  church  arbitrarily,  without  charges, 
notice,  or  trial,  as  being  opposed  to  the  ob- 
jects of  the  corporation  and  opposed  to  pub- 
lic policy.     In  this  case  the  manual  intro- 
duced in  evidence  permitted  the  expulsion  of 
a  member  without  formal  trial,  but  provided 
that  he  should  be  restored  to  membership  on 
his  repentance;  and  it  is  contended  by  the 
appellants  that  the  two  provisions   taken 
together  necessarily  imply  the  commission 
of  some  offense  as  the  cause  of  expulsion, 
else  no  repentance  would  be  required   for 
restoration.     Cases  are  cited  to  show  that 
property  given  or  set  apart  to  a  church  or 
religious  association,  for  its  use  and  enjoy- 
ment and  the  promulgation  of  its  adopted 
faith  and  teachings,  is,  by  said  church  or  as- 
sociation, held  in  trust  for  that  purpose,  and 
any  members  of  the  church  or  association 
less  than  the  whole  may  not  divert  it  there- 
from; that  the  action  of  one  faction  in  the 
church  in  declaring,  without  notice,  hearing, 
or  evidence,  the  members  of  the  other  fac- 
tion withdrawn  or  suspended,  will,  in  a  civil 
action  involving  property  rights,  be  consid- 
ered as  of  no  effect.    It  is  contended  by  the 
respondents  that  this  organization  havinir 
adopted  a  creed  and  made  a  provision  for 
church  government,  one  of  the  provisions  be- 
ing that  it  had  power  to  expel  members  of 
the  local   church  with  or  without   formal 
trial,  its  action  was  final;  and  that,  inas- 
much as  in  this  country  the  church  and  state 
are  divorced,  the  state  shall  no  more  be  per- 
mitted to  interfere  with  the  affairs  of  the 
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church  than  will  the  church  be  permitted  to 
interfere  with  the  affairs  of  the  state;  that 
the  courts  will  protect  the  cItU  rights,  but 
never  when  in  order  to  do  so  it  is  necessary 
to  review,  revise,  or  set  aside  the  action  of 
an  ecclesiastical  tribunal  dealing  with  mat- 
ters of  church  doctrine  or  discipline;  that 
the  court  will  only  go  so  far  as  to  inquire 
whether  it  is  a  chiurch,  and  whether  the 
tribunal  which  has  acted  is  the  one  endowed 
with  power  in  the  premises  by  the  church; 
that,  these  questions  settled  in  the  afl&rma- 
tivcy  the  courts  cannot  inquire  as  to  the 
motives  which  actuated  that  tribunal  in  its 
action,  nor  whether  it  proceeded  with  the 
usual  legal  formalities  or  with  those  pre- 
Bcribed  by  the  laws  of  the  church;  that  the 
mere  fact  of  action  is  conclusive,  and  that  a 
party  who  has  been  expelled  from  a  church 
organization  could  not  be  heard  to  say  in  a 
court  of  justice  that  such  expulsion  was  il- 
legal; but  that,  the  question  of  expulsion 
having  been  by  the  rules  of  the  society  rele- 
gated to  the  ecclesiastical  body,  its  decision 
in  that  respect  was  final  and  not  reviewable. 
Many  cases  are  cited  to  sustain  this  broad 
ground,  all  of  which  we  have  examined,  and 
we  have  also  examined  many  others  not 
cHed  in  the  briefs,  the  question  being  an  im- 
portant and  interesting  one.  But  the  three 
principal  cases,  the  ones  upon  which  all  or 
most  of  the  other  decisions  hinge,  are  the 
cases  of  Shannon  v.  Frost,  3  B.  Hon.  253; 
Watson  V.  Jones,  13  Wall.  67fif,  20  L.  ed.  666, 
and  Nance  v.  Busby,  91  Tenn.  303,  15  L.R.A. 
801,  18  S.  W.  874. 

Shannon  v.  Frost,  supra,  was  where  two 
discordant  and  dislocated  parties  of  a  Bap- 
tist church  in  Frankfort,  Kentucky,  were 
litigating  their  respective  claims  to  the 
house  of  public  worship  erected  by  the 
church  on  ground  conveyed  years  before.  In 
this  case,  both  factions  were  attempting  to 
use  the  church,  and  to  deprive  the  other  fac- 
tion of  its  use,  and  the  court  held  that  the 
rights  of  the  parties  must  depend  on  the 
terms  and  legal  effect  of  the  conveyance  to 
the  church,  on  the  acts  of  that  church  for 
governing  and  preserving  itself  as  a  distinct 
Christian  society,  and  on  the  common  law  of 
the  land;  and  that  the  state  court,  having 
no  ecclesiastical  jurisdiction,  could  not  re- 
vise or  question  ordinary  acts  of  church  dis- 
cipline or  excision;  saying:  "Our  only  judi- 
cial power  in  the  case  arises  from  the  con- 
flicting claims  of  the  parties  to  the  church 
property,  and  the  use  of  it.  And  these  we 
must  decide,  as  we  do  all  other  civil  contro- 
versies brought  to  this  tribunal  for  ultimate 
decision.  We  cannot  decide  who  ought  to 
be  members  of  the  church,  nor  whether  the 
excommunicated  have  been  justly  or  un- 
justly, regularly  or  irregularly,  cut  off  from 
the  body  of  the  church.  We  must  take  the 
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facts  of  expulsion  as  conclusive  proof  that 
the  persons  expelled  are  not  now  members 
of  the  repudiating  church;  for,  whether  right 
or  wrong,  the  act  of  excommunication  must, 
as  to  the  fact  of  membership,  be  law  to  this 
court."  And  it  was  held  that,  inasmuch  as 
the  conveyance  was  to  the  use  of  the  Baptist 
Church,  only  those  who  were  members  of 
the  church  at  the  time  of  the  commencement 
of  the  action  were  interested  in  the  property 
as  a  cestui  que  tf^ist.  The  court  further 
said,  in  relation  to  this  question:  "Having 
once  associated  themselves  with  many 
others,  as  an  organized  band  of  professing 
Christians,  they  thereby  voluntarily  subject- 
ed themselves  to  the  disciplinary,  and  even 
expulsive,  power  of  that  body.  The  voice  of 
the  majority  has  prevailed  against  them. 
They  have,  by  that  fiat,  ceased  to  be  mem- 
bers of  tha/t  association,  and  with  the  loss  of 
their  membership  they  have  lost  all  the 
privileges  and  legal  rights  to  which,  as  mem- 
bers, they  were  ever  entitled.  Their  only 
remedy  now  is,  therefore,  ...  in  a  con- 
sciouaness  of  their  own  moral  rectitude,  and 
in  the  consolations  of  that  religious  faith 
and  those  Christian  graces  which,  under  all 
temporal  trials,  will  ever  sustain  the  faith- 
ful Christian  and  adorn  the  pathway  of  his 
earthly  pilgrimage.'' 

Watson  V.  Jones,  decided  by  the  Supreme 
Court  of  the  United  States,  Justice  Miller 
speaking  for  the  court,  virtually  laid  down 
the  same  rule.  In  thai  case  the  controversy 
arose  in  the  Presbyterian  Church,  over  the 
question  of  slavery,  and  it  was  held  that  in 
*  cases  where  the  right  of  property  in  a  civil 
court  is  dependent  on  the  question  of  doc- 
trine, discipline,  ecclesiastical  law,  rule,  or 
custom,  or  church  government,  and  that  has 
been  decided  by  the  highest  tribunal  within 
the  organization  to  which  it  has  been  car- 
ried, the  civil  court  will  accept  that  decision 
aa  conclusive,  and  be  governed  by  it  in  its 
application  to  the  case  before  it.  In  this 
case,  as  in  the  ones  preceding,  the  church  be- 
came divided,  each  faction  claiming  that  it 
constituted  the  true  presbytery  and  true 
synod,  each  faction  claiming  that  the  other 
had  departed  from  the  true  teachings  of  the 
church  and  the  articles  of  faith  subscribed 
to.  The  court  stated  that  the  issues 
showed  that  it  was  a  separation  of  tlie 
original  church  members  and  officers  into 
two  distinct  bodies,  with  distinct  members 
and  officers,  each  claiming  to  be  the  true 
Walnut  Street  Presbyterian  Church,  and  de- 
nied the  right  of  the  other  to  any  such  claim. 
In  that  case  the  rule  was  laid  down  that, 
where  property  had  been  dedicated  to  ad- 
vance certain  religious  doctrines,  it  was  the 
duty  of  the  civil  courts  to  see  that  the  prop- 
erty so  dedicated  was  not  diverted  from  the 
trust  which  was  thus  attached  to  its  use; 
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and  that,  so  long  as  there  were  persons  qual> 
ified  within  the  meaning  of  the  dedication, 
and  who  were  also  willing  to  ttach  the  doc- 
trines or  principles  prescribed  in  the  act  of 
dedication,  the  courts  would  prevent  the  di- 
version of  property  or  fund  to  other  and  dif- 
ferent uses;  that  a  person  who  built  and 
dedicated  a  house  to  the  sole  and  exclusive 
use  of  those  who  believe  in  the  doctrine  of 
the  Holy  Trinity  has  a  right  to  expect  that 
the  law  will  prevent  that  property  from  be- 
ing used  as  a  means  of  support  and  dissemi- 
nation of  the  Unitarian  doctrine  and  as  a 
place  of  Unitarian  worship.  While  there  are 
many  things  said  in  this  case  which  tend  to 
support  the  doctrine  claimed  by  the  respond- 
ents, the  announcement  just  made  it  seems 
to  us  clearly  supports  the  appellants'  con- 
tention in  this  case.  According  to  the  alle- 
gations of  the  complaint,  which  must  be 
taken  as  true  in  this  case,  the  property 
which  was  collected  and  necessarily  dedi- 
cated by  the  organization  of  the  church  for 
the  purposes  expressed  in  the  manual  of  the 
church  is  to  be  diverted  for  purposes  which 
are  entirely  foreign  to  the  objects  of  the 
organization.  It  is  conceded  by  the  court 
in  this  case  that  the  doctrine  of  the  English 
courts  is  that  the  civil  courts  would  take 
jurisdiction  to  determine  even  ecclesiastical 
questions;  but  the  court,  upon  the  theory  of 
the  divorcement  of  church  and  state  in  this 
<?ountry,  took  the  other  view;  saying:  "In 
i:his  class  of  cases  we  think  the  rule  of  ac- 
ttion  which  should  govern  the  civil  courts, 
Ifoimded  in  a  broad  and  sound  view  of  the  re-, 
lations  of  church  and  state  under  our  system 
of  laws,  and  supported  by  a  preponderating 
weight  of  judicial  authority,  is  that,  when- 
ever the  questions  of  discipline,  or  of  faith, 
or  ecclesiastical  rule,  custom,  or  law  have 
been  decided  by  the  highest  of  these  church 
judicatories  to  which  the  matter  has  been 
carried,  the  legal  tribunals  must  accept  such 
decisions  as  final  and  as  binding  on  them, 
in  their  application  to  the  case  before  them." 
Nance  v.  Busby,  si^pra,  a  Tennessee  case, 
was  a  case  arising  out  of  dissensions  in  the 
Primitive  Baptist  Church  in  that  state,  each 
faction  claiming  to  be  the  true  church  and 
observing  the  proper  ordinances,  the  plain- 
tiffs alleging  that  the  defendants  had  aban- 
doned the  celebration  of  the  Lord's  Supper; 
that  they  had  ceased  to  observe  the  ordi- 
nance of  the  washing  of  feet;  and  alleging 
various  other  delinquencies;  and  it  was  held 
there  that  the  court  would  be  bound  by  the 
final  determination  of  the  ecclesiastical  tri- 
bunal to  which  the  questions  were  sub- 
mitted. In  passing  upon  this  question,  how- 
ever, the  court  said,  in  speaking  of  its  re- 
fusal to  take  jurisdiction  of  the  question  of 
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whether  the  excommunioitions  complained 
of  were  illegal:  "A  different  question  would 
be  presented  if  it  appeared  that  before  sneh 
sentence  of  excommunication  the  majority 
had  abandoned  the  faith  and  practice  of  the 
original  beneficiaries,  and  that  they  had 
been  cut  off  for  adherence  to  the  old  ways  by 
such  majority,  as  a  mere  scheme  to  better 
enable  them  to  misapply  the  property.  Such 
a  charge  was  intimated  in  the  bill.  But  the 
verdict  of  the  jury  sets  at  rest  every  sugges- 
tion of  heresy  or  departure  from  the  *faith 
and  order*  of  the  original  organism  antece- 
dent to  the  acts  of  expulsion  complained  of." 
So  that  it  will  readily  be  seen  that  the 
court  in  that  case,  under  the  allegations  of 
the  complaint  in  this  case,  would  have  held 
that  the  question  of  the  expulsion  of  the 
members  was  a  question  which  the  court 
would  take  jurisdiction  of. 

But,  conceding  the  general  rule  to  be  as 
announced  by  these  cases,  yet,  if  beneath  all 
there  was  a  fraudulent  scheme  to  expel  these 
members  for  the  purpose  of  wrongfully  ob- 
taining control  of  the  property  of  the  organ- 
ization and  diverting  it  from  its  original 
channel,  the  law  will  not  permit  the  fraud 
to  be  consummated.  For,  notwithstanding 
the  fact  that  appellants  joined  an  organiza- 
tion which  provided  that  they  might  be  sum- 
marily expelled  upon  entering  the  organiza- 
tion, there  was  an  implied  obligation  or  con- 
tract that  the  members  would  be  fairly 
treated,  and  that  good  faith  would  be  main- 
tained between  them.  Church  organizations 
are  largely  based  upon  faith, — primarily, 
faith  in  God  and  His  teachings;  secondarily, 
faith  in  and  reliance  upon  each  other.  They 
are  organizations  which  peculiarly  call  for 
this  reliance.  It  is  the  very  basis  of  their 
existence.  It  is  recommended  as  a  virtue 
and  commanded  as  a  duty,  and  the  constant 
exercise  of  faith,  charity,  and  forbearance 
necessarily  makes  members  of  such  organ- 
izations easy  victims  for  the  wily  schemer 
who  is  willing  to  don  the  livery  of  heaven 
to  more  effectively  serve  the  devil ;  and  they 
should  not  be  held  to  too  close  a  knowledge 
of  the  arbitrary  rules  of  the  society  in  rela- 
tion to  the  manner  of  their  admission  or  ex- 
pulsion, questions  -ordinarily  entirely  un- 
thought  of  and  neglected  by  them  in  the  con- 
sideration of  the  more  important  subject 
which  moves  and  induces  them  at  the  time 
of  their  admission  to  the  church.  It  is  true 
that  in  this  country  there  is  what  is  termed 
a  separation  of  church  and  state.  The  state 
maintains  no  church,  and  absolute  individual 
liberty  is  granted  to  every  man  to  worship 
God  according  to  the  dictates  of  his  own 
I  conscience,  or  not  to  worship  Him  at  all. 
I  But  it  does  not  follow  from  this  that  church 
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property  is  placed  beyond  the  pale  of  protec- 
tion by  the  law;  or  that  the  law  will  not 
•compel  the  trustees  of  such  property  to 
honestly  and  faithfully  carry  out  ike  duties 
of  their  trust  in  relation  to  thfs  kind  of 
property,  as  well  as  any  other  kind.  It 
may  be  conceded  that  the  courts  will  not  as- 
sume to  decide  purely  ecclesiastical  ques- 
tions and  substitute  their  views  for  the 
views  of  ecclesiastical  authorities  or  judica- 
tories, for,  as  said  by  Judge  Miller  in  Wat- 
-son  v.  Jones,  supra:  ''Each  of  these  large 
•and  influential  bodies  (to  mention  no  others, 
let  reference  be  had  to  the  Protestant  Epis- 
•copal,  the  Methodist  Episcopal,  and  the 
Presbyterian  churches)  has  a  body  of  consti- 
tutional and  ecclesiastical  law  of  its  own, 
to  be  found  in  their  written  organic  laws, 
their  books  of  discipline,  in  their  collection 
of  precedents,  in  their  usage  and  customs, 
which  as  to  each  constitute  a  system  of  ec- 
olesiastical  law  and  religious  faith  that 
tasks  the  ablest  minds  to  become  familiar 
with.  It  is  not  to  be  supposed  that  the 
Judges  of  the  civil  courts  can  be  as  compe- 
tent in  the  ecclesiastical  law  and  religious 
faith  of  all  these  bodies,  as  the  ablest  men 
in  each  are  in  reference  to  their  own.  It 
w^ould  therefore  be  an  appeal  from  the  more 
learned  tribunal  in  the  law  which  should  de- 
oide  the  case,  to  one  which  is  less  so." 

But  in  this  case,  unlike  the  one  under  dis- 
oussion  by  the  learned  judge,  there  is  no 
•ecclesiastical  question  involved.  It  is  not  a 
•question  where  a  schism  has  arisen  in  a 
church,  where  there  is  any  contention  over 
articles  of  faith,  or  the  construction  of 
•creeds  or  the  construction  of  the  Bible,  or 
any  of  those  burning  questions  which  so  fre- 
Kjuently  shake  churches  to  their  center,— 
•questions  which  are  theological  and,  there- 
fore, ecclesiastical,  and  must  of  necessity  be 
•determined  by  ecclesiastical  authority;  but 
the  bald  question  here  is.  Can  a  man  or  set 
of  men,  or  a  majority  of  the  church  organ- 
ization, by  chicanery,  deceit,  and  fraud,  di- 
vert the  property  of  a  church  organization  to 
a  purpose  entirely  foreign  to  the  purposes  of 
the  organization,  for  their  own  selfish  bene- 
fit, whether  by  the  expulsion  of  members  or 
in  any  other  fraudulent  manner?  Neither 
the  law  nor  public  policy  will  sustain  such  a 
rule.  Fraud  vitiates  all  transactions,  and, 
if  members  are  expelled  for  a  fraudulent 
purpose  to  carry  out  a  fraudulent  scheme,  the 
•expulsion  is  a  void  act,  and  of  no  force  or 
effect  whatever.  Equity  will  compel  fair 
•dealing,  disregarding  all  forms  and  subter- 
fuges, and  looking  only  to  the  substance  of 
things. 

In  this  case  we  think  the  court  erred  in 
•denying  the  right  of  the  appellants  to  be 
heard  on  the  questions  raised  in  the  com- 
plaint. The  cause  will  be  reversed,  and  re- 
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manded  with  instructions  to  proceed  with 
the  trial  of  the  cause. 

Mount,   Ch.   J.^   and   Hadley,   Fnllerton, 
Crow,  and  Root,  JJ.,  concur. 


CALIFORNIA  ST7PREME  COURT. 
LEONORA  DUFFY,  Respt., 

V. 

SARAH  J.  YORDI,  Appt. 

(—  Cal.  — ,  84  Pac.  838.) 

Parent — ^action  for  support 

An  aged  parent  who  is  being  sup- 
ported by  one  child  with  no  threat  of  the 
withdrawal  of  the  support  cannot  maintain 
an  action  against  another  child  for  support, 
under  a  statute  making  it  the  duty  of  a 
child  to  support  its  parent  who  is  unable  to 
maintain  himself. 

(April  5,  1906.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  C!ourt  for  the  City  and 
County  of  San  Francisco  in  plaintiff's  favor 
in  an  action  brought  to  enforce  defendant's 
statutory  duty  of  support.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  O'Gara,  for  appellant : 
.  At  common  law,  children  were  under  no 
legal  obligation  to  support  their  indigent 
parents. 

Tiffany,  Personal  &  Dom.  Rel.  p.  291; 
Schouler,  Dom.  Rel.  §§  244,  245. 

There  is  no  authority  for  the  court  to 
make  a  judgment  requiring  the  defendant  to 
undertake  future  support. 


Case  Note. — Right  of  parent  to  sue  child 
for  support. — ^It  is  a  well -recognized  doctrine 
that  at  common  law  a  child  is  under  no  ob- 
ligation to  provide  care  and  support  for  a 
parent.  Edwards  v.  Davis,  16  Johns.  281; 
Herendeen  v.  DeWitt,  49  Hun,  53,  I  N.  Y. 
Supp.  467;  Lebanon  v.  Griffin,  45  N.  H.  558; 
Stone  V.  Stone,  32  Conn.  142;  Dawson  v. 
Dawson,  12  Iowa,  612. 

The  liability  of  a  child,  if  of  sufficient 
ability,  to  support  his  parents  who  are  in- 
firm, destitute,  or  aged,  is  wholly  the  crea- 
ture of  statute,  and  therefore  the  statutory 
remedy  is  the  only  one  to  be  resorted  to  by 
a  destitute  parent  in  case  a  child  neglects  to 
furnish  support.  A  careful  search  has  failed 
to  reveal  any  case  similar  to  Duffy  v. 
YoBDi,  involving  the  right  of  a  parent  to 
sue  a  child  tor  support,  in  which  the  action 
was  based  on  the  duty  created  by  statute. 
Proceedings  under  such  statutes  to  compel  a 
child  to  maintain  a  destitute  parent  are 
usually  instituted  by  the  poormaster  or 
some  other  to\vn  officer.  Cases  in  which  a 
child  is  under  contract  to  support  a  parent 
should  not  be  confused  with  cases  lika 
Duffy  v.  Yobdi. 
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McCook  Ck>unty  ▼.  Eammoss,  7  S.  D.  568, 
31  L.R.A.  461,  68  Am.  St.  Rep.  854,  64  N.  W. 
1123;  Shelton  v.  Springett,  11  C.  B.  462. 

Plaintiff,  being  already  supplied  with  all 
the  necessaries  by  one  of  her  children,  and 
the  withdrawal  of  such  support  not  being 
threatened,  cannot  claim  support  from  de- 
fendant. 

22  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1017; 
State  ex  rel.  Griffith  ▼.  Osawkee,  14  Kan. 
422, 19  Am.  Rep.  90. 

Mr.  Joseph  Rothschild  for  respondent. 

McFarlsnd,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  a  widow,  is  the  mother  of 
the  defendant,  also  a  widow;  and  the  pur- 
pose of  this  action  is  to  obtain  a  judgment 
that  defendant  pay  to  plaintiff  for  her  per- 
manent support  the  amount  of  $100  per 
month,  and  also  $100  to  be  paid  forthwith 
for  plaintiff's  immediate  use.  It  is  averred 
in  the  complaint  that  plaintiff  is  seventy- 
seven  years  old,  is  without  any  means  of 
subsistence,  and  by  reason  of  her  age  and 
physical  condition  is  unable  to  maintain  her- 
self by  work;  that  defendant  has  ability  to 
support  her,  and  that  $100  a  month  is  a 
reasonable  sum  to  be  allowed  her  for  her 
maintenance.  In  the  answer  of  the  defend- 
ant the  material  averments  of  the  complaint 
are  denied,  and  it  is  averred  that  plaintiff 
has  other  children  able  to  support  her,  and 
that,  when  defendant  was  about  six  years 
old  plaintiff  abandoned  her,  and  gave  her 
to  her  aunt,  Bridget  Duffy,  and  her  husband, 
and  agreed  that  her  aunt  should  rear  and 
support  her,  and  that  defendant's  obliga- 
tions as  a  child  should  be  due  to  her  said 
aunt;  and  that  since  then  plaintiff  would 
have  nothing  more  to  do  with  defendant, 
and  defendant  was  reared  and  supported 
by  her  aunt,  and  that  defendant  now  sup- 
ports her  said  aunt.  The  court  found  that 
plaintiff  was  destitute  and  unable  to  main- 
tain herself  by  work ;  that  defendant  is  able 
to  support  her;  that  plaintiff  did  not  aban- 
don defendant  as  alleged  in  the  answer; 
that  $00  a  month  is  a  reasonable  amount 
for  plaintiff's  maintenance,  and  that  $20  a 
month  is  a  reasonable  proportion  thereof 
to  be  paid  plaintiff  by  defendant.  Judg- 
ment was  rendered  in  favor  of  plaintiff 
against  defendant  for  $143.30  for  her  sup- 
port from  the  commencement  of  the  action 
until  the  date  of  the  judgment,  and  that 
thereafter  defendant  pay  to  plaintiff  $20  on 
the  16th  of  each  month  until  further  order 
of  the  court.  From  this  judgment  defend- 
ant appeals. 

Appellant  contends  that  the  material  find- 
ings of  the  court  are  not  supported  by  the 
evidence,  but,  under  our  views  of  the  case, 
this  contention  need  not  be  discussed.  While 
4L.Rj^.(N.S.) 


some  writers  speak  of  the  "natural  obliga- 
tion" of  a  child  to  support  a  parent,  it  i» 
clear  that  at  common  law  there  was  no  lega> 
obligation  on  the  part  of  the  child  to  do  so  ; 
that  such  obligation  depends  entirely  upon 
statutory  provisions;  and  that  the  proce- 
dure provided  by  statute  for  the  enforce- 
ment of  the  obligation  must  be  pursued^ 
In  Schouler's  Domestic  Relations,  S  265,  it- 
is  said  that  the  following  is  ''a  well-settled 
rule  at  the  common  law;  namely:  That, 
there  is  no  legal  obligation  resting  upon  s. 
child  to  support  a  parent;  that,  while  the- 
parent  is  bound  to  supply  necessaries  to  ait 
infant  child,  an  adult  child,  in  the  absenoe- 
of  positive  statute,  or  a  legal  contract  on 
his  own  part,  is  not  bound  to  supply  neces- 
saries to  his  aged  parent."  In  Edwards  v^ 
Davis,  16  Johns.  281,  it  is  said:  ''The  duty 
of  a  child  of  sufficient  ability  to  maintaii^ 
its  poor  and  destitute  parents,  being  an  im- 
perfect one,  not  enforced  at  the  common^ 
law,  and  the  statute  having  prescribed  the 
manner  in  which  it  is  to  be  enforced  and  t^-^ 
extent  of  the  penalty,  the  statuts  remedy 
is  the  only  one  to  bo  resorted  to."  In  Eng 
land  and  in  many  of  the  American  states, 
there  are  statutes  declaring  this  obligation^ 
and  prpviding  how  it  shall  be  enforced, — ^who 
may  institute  proceedings  for  that  purpose^ 
the  court  which  shall  have  jurisdiction,  etc. 
The  main  purpose  of  the  statutes  seems  to  be- 
to  protect  the  public  from  the  burden  of  sup- 
porting poor  people  who  have  children  able- 
to  support  them.  Our  statutory  provisions^ 
on  the  subject  are  very  meager,  and  are  all 
contained  in  $  206  of  the  Civil  Code,  whieb 
is  as  follows:  "It  is  the  duty  of  the  father^ 
the  mother,  and  the  children  of  any  poor 
person,  who  is  unable  to  maintain  himself 
by  work,  to  maintain  such  person  to  the  ex- 
tent of  their  ability.  The  promise  of  ai» 
adult  child  to  pay  for  necessaries  previously 
lurniahed  to  such  parent  is  binding."  Coun- 
sel discusses  somewhat  elaborately  the 
meaning  and  effect  of  this  section, — what 
rights  it  gives,  who  may  bring  an  action  un- 
der it,  what  court  has  jurisdiction,  whether- 
there  is  not  a  fatal  absence  of  any  proce- 
dure, etc.  The  only  case  in  point,  under  a 
htututc  similar  to  ours,  that  has  been  cited^ 
is  McCook  County  v.  Kammoss,  7  S.  D.  558^ 
31  L.n  A.  461,  58  Am.  St.  Rep.  854,  64  N.  W. 
112S.  In  that  case  the  county,  having  sup- 
ported an  indigent  father,  brought  suit 
against  his  children  to  recover  for  the 
amoimt«  which  the  county  had  already  ex- 
pended lor  such  support,  and  also  to  reoover 
for  his  future  support;  and  the  court  held 
that  the  county  could  recover  for  the 
anioimt  already  expended,  but  that  under 
the  statute  there  was  no  procedure  for  en- 
forcing future  support.  We  have  referreA 
to  these  questions  because  they  are  interest* 
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ing,  and  because  they  should  be  thoroughly 
considered  in  any  future  cases  which  nuiy 
arise  under  said  §  2od.  But  it  is  not  nec- 
essary to  pass  upon  them  definitely  here,  or 
to  determine  whether  McGook  Coimty  v. 
Kammoss  was  properly  decided,  because  we 
think  that  the  case  at  bar  does  not  give  the 
plaintiff  a  right  to  recover  under  any  rea- 
sonable conel  ruction  of  the  section,  and  that 
defendant's  motion  for  a  nonsuit  should 
have  bciMi  granted.  The  plaintiff  has  three 
children  other  than  defendant, — Mrs.  Per- 
kins, Mrs.  Germaine,  who  lives  in  Seattle, 
and  a  son  who  has  not  been  heard  from  in 
several  years.  Mrs.  Perkins  testified  as  fol- 
lows: '^y  mother  is  living  with  me,  and 
I  am  supporting  my  mother.  I  have  sup- 
ported my  mother.  This  sister  in  Seattle 
sends  $5  or  $10  or  $15,  once  a  month  for  the 
last  two  years.  Otherwise,  my  mother  has 
been  entirely  supported  and  cared  for  and 
protected  by  me.''  It  is  apparent  therefore 
that  plaintiff,  being  supported  by  her  other 
children,  and  there  being  no  threat  of  a 
withdrawal  of  such  support,  is  in  no  condi- 
tion to  demand  support  from  defendant. 
She  is  demanding  from  defendant  what  she 
is  already  receiving  from  another.  For  in- 
fltance,  what  is  the  judgment  of  $143.43  for? 
Evidently  not  for  her  support,  but  for  an 
amount  of  money  independent  of  and  in  ad- 
dition to  the  support  which  she  had  already 
received.  It  may  be  that  her  other  chil- 
dren, having  supported  her,  may  maintain 
an  action  against  defendant  for  her  propor- 
tionate oontributive  share  of  such  support; 
but  that  question  is  not  here  presented.  A 
mother  being  supported  by  one  child  can- 
not maintain  an  action  against  another  child 
for  another  support.  For  this  reason  the 
judgment  in  the  case  at  bar  cannot  be  sus- 
tained. 

The  judgment  appealed  from  is  reversed. 

We  concur:    Henahaw,  J.;  Lorigan,  J. 
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Jury^-qiiestion  of  fellow  service. 

1.  The  court  cannot  take  from  the  jury 
an  action  by  a  servant  to  recover  from  his 


employer  for  injuries  due  to  the  act  of  an- 
other servant,  unless  the  evidence  proves 
conclusively  that  the  relation  of  fellow  serv- 
ice existed  between  the  two  employees. 
Fellow  service— what  constitutes. 

2.  To  render  an  employee  in-  a  steel 
mill,  who  is  engaged  in  cleaning  stoppers  of 
the  "vessels,"  a  fellow  servant  of  a  blower 
whose  duties  are  to  supervise  the  blowing 
of  the  molten  metal,  so  that  the  master  will 
not  be  liable  for  injury  to  him  from  the 
latter's  negligence,  it  must  appear  either 
that  they  were  directly  co-operating  with 
each  other  in  the  same  line  of  employment^ 
or  that  their  duties  were  such  as  to  bring 
them  into  habitual  association  with  each 
other,  so  that  they  might  exercise  a  mutual 
influence  on  each  other  promotive  of  proper 
caution. 

Master— vice  principal 

3.  One  charged  with  the  duty  in  a  steel 
mill  of  giving  warning  to  the  employeea 
when  a  heat  was  to  be  blown,  that  they 
might  reach  a  place  of  safety,  is  a  vice  prin- 
cipal of  the  master,  for  whose  negligence 
with  respect  to  that  duty  the  master  iinll  be 
liable. 

Same— assumption  of  risk. 

4.  An  employee  in  a  steel  mill,  assigned 
to  duty  near  "vessels"  filled  with  molten 
metal,  does  not  assume  the  risk  of  neglect 
to  give  warning  of  blowing  a  heat,  which 
will  cause  the  metal  to  fly  and  render  the 
working  place  unsafe. 

Same — ^fellow  service— duty  of  jury. 

6.  In  an  action  to  hold  a  master  liable 
for  injury  to  one  servant  by  the  act  of  an- 
other, the  duty  of  the  jury  is  to  determine 
whether  or  not  they  were  fellow  servants, 
not  the  extent  to  which  the  conditions  which 
would  make  them  such  specifically  existed. 

(February  21,  1906.) 

APPEAL  by  defendant  from  a.  judgment 
of  the  Appellate  Court,  First  District, 
affirming  a  judgment  of  the  Superior  Court 
for  Cook  County  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Knapp,  Haynie,  &  Campbell  and 
William  Beye,  for  appellant: 

The  blower  and  plaintiff  were  fellow  serv- 
ants. 

Honner  v.  Illinois  C.  R.  Co.  16  111.  550; 
Illinois  C.  R.  Co.  v.  Cox,  21  111.  23,  71  Am. 
Dec.  298;  Chicago  &  A.  R.  Co.  v.  Keefe,  47 
111.  108;  Chicago  &  A.  R.  Co.  v.  Murphy,  6.3 
111.  336,  6  Am.  Rep.  48;  Columbus,  C.  &  I. 
C.  R.  Co.  V.  Troesch,  68  111.  646,  18  Am.  Rep. 


Case  Note. — ^A  servant  charged  with  the 
duty  to  warn  other  servants  of  danger  as  a 
vice  principal. — Where  the  failure  to  give 
employees  warning  of  peril  of  the  merely 
transitory  class,  against  which  they  have  no 
adequate  means  of  guarding  themselves,  is 
4UtA.(N.S.) 


the  fault  of  one  who,  by  virtue  of  his 
rank  as  a  general  or  departmental  manager, 
is  to  be  deemed  a  vice  principal,  the  master 
is  liable  for  a  resulting  injury  caused  by  th« 
failure  to  give  warning.  1  Labatt,  Mast 
&  a  p.  1703. 
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678;  St.  Louis  k  S.  E.  R.  Co.  v.  Britz,  72 
111.  256;  lUinoia  C.  R.  Co.  t.  Keen,  72  VI 
612;  Toledo,  W.  &  W.  R.  Co.  v.  Durkin,  76 
111.  395;  Chicago  &  A.  R.  Co.  v.  Rush,  84 
III.  570;  Valtez  v.  Ohio  &  M.  R.  Co.  85  HI. 
500;  Chicago  &  N.  W.  R.  Co.  v.  Moranda, 
93  111.  302,  34  Am.  Rep.  168;  Chicago  &  £. 
L  R.  Co.  V.  Drirfcoll,  176  111.  330,  52  N.  E. 
t)21;  Abend  v.  Terre  Haute  &  L  R.  Co.  Ill 
111.  202,  53  Am.  Rep.  616;  Illinois  Steel  Co. 
V.  Coffey,  205  III.  200,  68  N.  E.  751;  Chicago 
City  R.  Co.  V.  Leach,  208  111.  198,  100  Am. 
St.  Rep.  216,  70  X.  E.  222;  Chicago  &  A.  R. 
Co.  V.  Bell,  209  111.  25,  70  N.  E.  754;  Chi- 
cago &  E.  I.  R.  Co.  V.  WTiite,  209  111.  124,  70 
N.  E.  588;  Wells  v.  O'Hare,  209  HI.  627,  70 
N.  E.  1056. 

In  voluntarily  taking  a  place  in  which  to 
do  his  work  where  there  was  great  danger 
of  injury  to  the  plaintiff  if  the  signal  of 
turning  the  vessel  was  not  given,  plaintiff 
assumed  the  risk  of  injury. 

Illinois  Steel  Co.  v.  McNulty,  105  111.  App. 
594;  Stobba  v.  Fitzsimmons  &  C.  Co.  58 
111.  App.  427;  Wabash  R.  Co.  v.  Propst,  92 
111.  App.  485;  Penwell  v.  Harvey,  78  111. 
App.  278;  Abend  v.  Terre  Haute  &  I.  R.  Co. 
supra. 

The  giving  of  warning  in  each  and  every 
instance  when  the  vessel  was  turned  down 
was  not  a  nondelegable  duty. 

Chicago  &  A.  R.  Co.  v.  Bell,  209  HI.  29, 
70  N.  E.  754;  Hermann  ▼.  Port  Blakely  Mill 


Co.  71  Fed.  853;  Ocean  S.  S.  Co.  t.  Gheeney, 
86  Ga.  278,  12  S.  E.  351;  Donnelly  v.  San 
Francisco  Bridge  Co.  117  CaL  417,  49  Pac 
559;  Portance  v.  Lehigh  Valley  Coal  Co.  101 
Wis.  574,  70  Am.  St.  Rep.  932,  77  X.  W. 
875;  Donovan  v.  Ferris,  128  Cal-  48,  79  Am. 
St.  Rep.  25,  60  Pac.  519;  GaUagher  v.  Mc- 
WuJlin,  25  App.  Div.  571,  49  N.  Y.  Supp. 
734;  Martin  v.  Atchison,  T.  &  S.  F.  R.  Co. 
166  U.  S.  399,  41  L.  ed.  1051,  17  Sup.  Q. 
Rep.  603;  Long  v.  Coronado  It  Co.  \f6  Cal. 
269,  31  Pac  170;  New  Pittsburgh  Coal  & 
Coke  Co.  v.  Peterson,  14  Ind.  App.  634,  43 
N.  E.  270;  Cole  Bros.  v.  Wood,  11  Ind.  App. 
37,  36  N.  E.  1074;  Byrnes  v.  Brooklyn 
Heights  R.  Co.  36  App.  Div.  355,  55  N.  Y. 
Supp.  269;  Texas  &  P.  R,  Co.  v.  Campbell 
(Tex.  av.  App.)  39  S.  W.  1104;  Luebke  v. 
Chicago,  M.  &  St.  P.  R.  Co.  63  Wis.  91,  53 
Am.  Rep.  266,  23  N.  W.  136;  Lundquist  v. 
Duluth  Street  R.  Co.  65  Minn.  387,  67  X.  W. 
1006. 

Mr.  Francis  J.  Woolley,  with  Mr.  F.  W. 
Jaros,  for  appellee: 

Plaintiff  and  the  steel  blower  were  not 
fellow  servants.  <« 

Belleville  Stone  Co.  y.  Mooney,  60  X.  J. 
L.  323,  38  Atl.  835,  61  X.  J.  L.  253,  39  L.B.A. 
834,  39  AtL  764;  Sword  v.  Cameron,  1  Dun- 
lop,  B.  A  M.  493;  Felice  v.  Xew  York  C.  & 
H.  R.  R.  Co.  14  App.  Div.  345,  43  N.  Y. 
Supp.  922;  Snyder  v.  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  60  Ohio  St.  487,  54  X.  E.  475;  Lake 


But,  in  the  absence  of  any  such  superior- 
ity of  rank,  or  of  some  special  consideration 
bringing  the  facts  within  the  domain  of 
some  duty  which  is  conceded  to  be  nondel- 
egable, so  that  the  question  depends  solely 
on  the  failure  of  one  servant  to  give  warn- 
ing to  others,  the  trend  of  the  decisions  is 
to  the  effect  that  such  failure  is  not  charge- 
able to  the  master. 

Some  cases  of  this  kind  are  found  in  the 
case  note  to  1  L.R.A.(X.S.)  669.  Others 
to  the  same  effect  are  collected  in  Labatt, 
Mast.  A  S.  p.  1741. 

In  conflict  with  these  are  some  of  the 
cases  which  are  cited  in  Illinois  Steel  Co. 
V.  ZiEMKOwsKi  in  support  of  the  decision 
that  the  duty  to  give  warning  cannot  be 
delegated. 

The  case  of  Belleville  Stone  Co.  v.  Mooney, 
cited  on  this  point,  was  affirmed  in  61  N.  J. 
L.  253,  39  L.R.A.  834,  39  Atl.  764,  where  the 
court  strongly  stated  its  conclusion  as  fol- 
lows: "The  danger  of  blasting  was  one 
frequently  recurring,  and  its  occurrence 
could  always  be  foreseen,  not  by  the  work- 
men scattered  about  the  quarry,  but  by  any 
person  charged  with  the  duty  of  watching 
for  it.  If  the  danger  was  not  foreseen  and 
proper  warning  given,  the  quarry  became  an 
unsafe  place  for  the  workmen;  but  it  was 
made  reasonably  safe  if  such  warninsr  was 
given.  It  seems  clearly  to  follow  that  on 
him  whose  duty  it  was  to  take  care  that  the 
place  should  be  kept  safe  was  cast  the  duty 
4L.R.A.(N.S.) 


of  giving  timely  warning.  We  conclude, 
therefore,  that  it  waa  part  of  the  defend- 
ant's duty  to  the  plaintiff  that  proper  care 
should  be  exercised  in  giving  warning  of  an 
expected  blast." 

in  agreement  with  this  decision  is  also 
that  of  McLean  v.  Blue  Point  Gravel  Min. 
Co.  51  Cal.  255,  where  the  negligence  of  the 
foreman  of  a  mine  in  failing  to  give  warning 
of  the  firing  of  a  blast  was  held  to  be  that 
of  a  vice  principal. 

On  the  other  hand,  two  other  cases,  al- 
most identical  in  their  facts,  have  held  the 
contrary. 

In  Donovan  v.  Ferris,  128  Cal.  48,  79  Am. 
St.  Rep.  25,  60  Pac.  519,  the  failure  of  a 
foreman  in  a  stone  quarry,  who  had  full 
charge  of  the  blasting,  to  give  warning  to 
the  workmen  when  the  blast  was  to  be 
fired,  was  held  to  be  the  negligence  of  a  fel- 
low servant  only,  although  it  was  the  rule 
and  custom  to  give  such  warnings. 

In  Gallagher  v.  McMullin,  26  App.  Di?. 
571,  49  N.  Y.  Supp.  734,  it  was  also  held 
that  the  failure  of  a  workman  who  pre* 
pared  and  set  off  a  blast  to  give  such  warn- 
ing in  the  interior  of  a  bridge  caisson  was 
deemed  that  of  a  fellow  servant. 

It  is  proper  to  point  out  that  the  other 
authorities  cited  by  the  court  in  the  55rE¥- 
KOWSKi  Case,  in  addition  to  that  of  Belle- 
ville Stone  Co.  v.  Mooney,  above  quoted,  are 
none  of  them  strictly  in  point  on  the  ques- 
tion whether  a  servant  charged  with  the 
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^hore  &  M.  S.  R.  Co.  v.  Feller,  21  Ohio  C. 
<;.  606;  Orman  v.  Salvo,  64  C.  C.  A.  265,  117 
Fed.  233;  Rogers  v.  Cleveland,  C.  C.  &  St. 
X.  R.  Co.  211  111.  126,  103  Am.  St.  Rep.  185, 
71  N.  E.  850,  109  111.  App.  494;  Chicago  & 
<1.  T.  R.  Co.  V.  Spurney,  197  111.  471,  64  N. 
E.  302;  Street's  Western  Stable  Car  Line 
V.  Bonander,  196  111.  15,  63  N.  E.  688. 

Plaintiff  and  the  steel  blower  were  serv- 
ants of  a  different  grade. 

North  Chicago  Rolling  Mill  Co.  v.  John- 
son, 114  ni.  57,  29  N.  E.  186;  Wenona  Coal 
CJo.  V.  Holmquist,  152  111.  581,  38  N.  E.  946. 

They  were  not  directly  co-operating  in  the 
particular  business  in  hand. 

Chicago  &  A.  R.  Co.  v.  Swan,  176  111.  424, 
52  N.  E.  916;  Duffy  v.  Kivilin,  195  111.  630, 
4j3  N.  E.  503;  Spring  Valley  Coal  Co.  v.  Pat- 
ting, 210  111.  342,  71  N.  E.  371;  Illinois  Third 
\>in  Coal  Co.  v.  Goni,  215  111.  583,  74  N.  E. 
751. 

Wiikin,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  of  the 
appellate  court  affirming  a  judgment  of  the 
superior  court  of  Cook  county  in  an  action 
on  the  case  by  appellee  against  appellant  for 
A  personal  injury.  The  case  was  tried  in 
the  superior  court  on  a  second  additional 
•count,  filed  April  9,  1902,  and  the  first  and 
second  additional  counts,  filed  December  19, 
1902.     The   second   additional   count,   filed 


April  9,  1902,  alleged,  in  substance,  that  the 
defendant  was  engaged  in  the  manufacture 
of  various  articles  of  steel,  iron,  and  met- 
als, and  had  in  its  plant  certain  ladles  or 
vessels,  with  appliances  attached  thereto, 
and  used  by  it  in  said  manufacture,  and  op- 
erated various  appliances  filled  with  molten 
metal,  slag,  or  other  substances  at  a  danger- 
ously high  temperature;  that  plaintiff  was 
in  defendant's  employ,  engaged  in  the  work 
assigned  to  him  at  or  near  said  ladles,  re- 
ceptacles, or  vessels  so  filled;  that  it  was 
defendant's  duty  not  to  operate  said  ves- 
sels, etc.,  so  filled,  without  giving  plaintiff 
timely  notice  or  warning  of  danger  then 
known  to  defendant,  and  not  known  to 
plaintiff;  that  defendant  disregarded  said 
duty,  and  so  carelessly  and  negligently  op- 
erated and  managed  said  vessels,  filled  at* 
aforesaid,  that  by  said  negligent  conduct 
of  defendant,  and  while  plaintiff  was  en- 
gaged in  defendant's  business  and  in  the 
exercise  of  due  care,  said  molten  metal  was 
violently  forced  up  and  spattered  and 
spilled  in  and  around  the  place  where  plain- 
tiff was  working,  and  to,  upon,  and  against 
the  left  eye  of  plaintiff,  by  means  whereof 
said  eye  was  destroyed  and  plaintiff's  other 
eye  was  seriously  injured,  etc.  In  the  first 
additional  count,  filed  December  19,  1902, 
it  is  averred,  in  substance,  after  stating  the 
defendant's  business,  that  it  used  a  large 
receptacle,  called  a  "vessel,"  in  manufactur- 


<liity  to  warn  other  servants  of  danger  is  a 
vice  principal. 

The  case  of  Rogers  v.  Cleveland,  C.  C.  & 
•St.  L.  R.  Co.  211  111.  126,  103  Am.  St.  Rep. 
185,  71  N.  E.  850,  was  a  case  in  which,  in- 
<leed,  it  was  declared  that  a  fellow  servant 
intrusted  with  the  duty  of  giving  warning 
to  trainmen  of  an  unexpected  obstruction 
on  the  track  was  a  vice  principal  in  respect 
to  that  duty.  But  in  this  case  the  railroad 
•<-ompany  had  received  information  of  the 
clanger,  and  thus  it  was  a  case  in  which  the 
master  himself  had  knowledge,  and  the  duty 
to  ^ve  the  warning.  It  therefore  comes 
within  the  class  of  cases  relating  to  the  at- 
tempt of  the  master  to  dele^^ate  his  own 
<luty,  and  in  that  respect  is  distinguishable 
from  cases  relating  to  the  duty  of  a  fellow 
sf^rvant  to  give  a  warning  of  a  danger  which 
<*omes  to  his  knowledge  in  the  exercise  of 
"his  duties  as  a  fellow  servant  merely. 

The  case  of  Felice  v.  New  York  C.  &  H. 
R.  R.  Co.  14  App.  Div.  345,  43  N.  Y.  Supp. 
5)22,  related  to  the  duty  of  the  master  to 
provide  for  warning  workmen  in  a  railroad 
tunnel  of  the  approach  of  trains.  As  to  this 
-duty  of  the  master,  the  court  said  that  it  was 
^  duty  which  could  not  be  delegated  where 
warning  was  needed  of  peril  from  doing 
other  work  different  from  that  in  which 
the  servant  was  engaged.  There  was  no 
question  of  the  fellow  servant's  negligence 
in  the  case:  nor  was  there  any  question  of 
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the  negligence  of  a  fellow  servant  in  the 
other  cited  case  of  Snvder  v.  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  60  Ohio  St.  487,  64  N.  E. 
475.  In  the  latter  case  a  station  agent  was 
killed  by  a  train  while  loading  a  car,  but  it 
was  not  shown  that  he  was  a  fellow  servant 
of  those  by  whose  negligence  he  was  killed. 

It  is  said  in  Labatt,  Mast.  &  S.  p.  452, 
that  the  adoption  of  a  system  of  notifying 
servants  of  the  approach  of  a  certain  kind 
of  transitory  or  sporadic  danger  constitutes 
a  specific  and  additional  reason  for  holding 
the  master  liable  for  the  failure  to  give  the 
warning,  if  the  servants  have  relied  upon 
receiving  it.  But  this  doctrine  seems  to  be 
stated  with  respect  to 'the  negligence  of  the 
employer  himself  or  a  vice  principal,  and 
ndt  with  reference  to  the  negligence  of  a 
fellow  servant. 

It  is  obvious  that  the  cases  on  this  ques- 
tion are  perplexing.  While  those  that  relate 
to  the  failure  to  give  warning  of  the  firins; 
of  a  blast  seem  to  be  about  equally  divided, 
the  majority  of  the  cases  on  the  more  gen- 
eral question  of  the  failure  of  a  fellow  serv- 
ant to  give  warning  of  transitory  or  spo- 
radic dangers  to  other  servants  while  they 
are  at  work  seem  to  deny  that  his  duty 
to  give  such  warning  makes  him  necessarily 
a  vice  principal.  For  numerous  cases  justi- 
fving  this  conclusion,  see  note  to  54  L.R.A. 
120,  also  2  Labatt,  Mast.  &  S.  pp.  1741  et 
seq. 
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ing  and  reducing  iron  and  steel,  and  that  in 
such  use  such  vessel  contained  a  large 
amount  of  iron,  steel,  slag,  etc,  in  a'  semi- 
liquid  or  molten  state,  at  a  high  tempera- 
ture, and  that  at  a  certain  time  in  the  oper- 
ation of  the  same  particles  of  iron,  steel, 
and  slag,  etc.,  so  heated,  were  apt  to  and  in 
the  ordinary  course  of  business  would  be 
thrown  and  would  fly  and  spatter  from  said 
vessel  a  great  distance,  to  wit,  50  feet,  thus 
endangering  the  lives  and  limbs  of  persons 
working  at  or  near  the  same  and  within  said 
distance,  and  that  at  another  stage  in  the 
operation  of  such  vessel  this  would  not  oc- 
cur; that  plaintiff  was  in  defendant's  em- 
ploy, engaged  in  his  work  and  exercising 
due  care;  that  it  was  defendant's  duty  to 
warn  plaintiff  when,  in  the  ordinary  course 
of  business,  that  stage  of  operation  of  said 
vessel  was  to  be  reached  when  said  heated 
particles  would  be  thrown,  etc.;  that  the 
defendant  did  not  so  warn  the  plaintiff,  by 
reason  whereof  plaintiff  was  not  aware  that 
said  stage  of  operation  was  reached,  and  the 
said  heated  particles  were 'hurled  and  flew 
from  said  vessel  against  plaintiff  and  into 
his  eye,  destroying  the  same,  etc.  The  sec- 
ond additional  count,  filed  December  19, 
1902,  contains  substantially  the  same  aver- 
ments as  the  first  filed  at  said  date,  and,  in 
addition,  the  following  averments,  in  sub- 
stance: That  it  was  defendant's  custom  to 
give  warning  that  the  stage  of  operation 
was  about  to  be  reached  when  said  heated 
particles  were  about  to  be  thrown,  and  that 
a  whistle  was  then  blown;  that  plaintiff 
knew  and  relied  on  said  custom  for  his  pro- 
tection; that  it  was  defendant's  duty  to  so 
warn  plaintiff  and  to  blow  said  whistle,  but 
defendant,  contrary  to  said  custom,  did  not 
warn  plaintiff  or  blow  said  whistle,  by  rea- 
son whereof  said  substances  were  hurled, 
thrown,  and  struck  against  plaintiff  and 
into  his  eye.  To  these  several  counts  the 
general  issue  was  pleaded,  and  the  trial  by 
jury  resulted  in  a  judgment  in  favor  of  the 
plaintiff  for  $7,500  and  costs.  The  defend- 
ant entered  timely  and  proper  motions  to 
instruct  the  jury  to  find  it  not  guilty;  but 
the  motions  were  overruled  and  exceptions 
duly  taken. 

The  material  facts  in  the  case  are  as  fol- 
lows: The  plaintiff  below  was,  at  the  time 
of  his  injury,  employed  in  the  steel  mill  of 
the  defendant  near  Chicago,  and  worked  in 
a  large  brick  building  in  which  Bessemer 
steel  was  manufactured.  In  the  building 
there  were  three  large  egg-shaped  vessels, 
some  20  feet  in  length  and  10  feet  in  diam- 
eter, swung  on  pivots  at  points  between 
their  ends,  so  that  they  could  be  turned 
from  an  upright  to  a  horizontal  position,  so 
ns  to  receive  molten  metal  poured  into  them. 
In  each  of  these  Teasels  were  18  pipes,  or 
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tuyeres,  constructed  with  small  holes  at  the- 
bottom,  so  that  a  blast  of  air  eonld  be  forced 
into  the  pipes,  as  was  necessary  in  order  to> 
convert  the  metal  into  steeL  When  the  air 
was  thus  forced  in,  large  quantities  or  par- 
ticles of  the  molten  metal  and  sparks  were 
thrown  out  in  every  direction,  making  it 
dangerous  for  employees  working  near  the 
vessels.  This  blowing  is  termed,  in  the 
process  of  making  steel,  "blowing  a  heat,*' 
and  at  the  time  of  the  accident  from  120  to 
125  heats  were  blown  every  twelve  hours, 
but  at  no  particular  time.  The  blowing  of 
each  heat  was  controlled  by  a  man  named 
Howe,  called  the  "steel  blower."  He  occu- 
pied a  position  on  a  stage  or  platform  a 
considerable  distance  from  the  vessels.  It 
was  his  duty  to  blow  a  whistle  located  on 
the  platform  or  stage  before  each  heat  was 
blown,  so  as  to  warn  the  workmen  engaged 
about  the  vessels  and  give  them  an  oppor- 
tunity to  get  away  and  escape  the  danger 
from  the  sparks.  At  the  time  of  the  acci- 
dent to  the  plaintiff  a  heat  was  turned  on 
while  he  was  near  one  of  the  vessels,  with- 
out the  whistle  being  sounded  or  any  warn- 
ing whatever  given  him.  The  sparks  strik- 
ing him  on  the  back,  he  suddenly  turned 
around,  when  a  spark  or  particle  of  the 
molten  metal  struck  him  in  the  left  eye» 
completely  destroying  the  sight  and  other- 
wise injuring  him.  Howe,  the  blower,  tes- 
tified: "The  mill  work,  you  may  say,  prac- 
tically revolved  around  the  blower;  every- 
thing that  went  out  really  depended  and 
revolved  about  me."  In  fact,  it  is  admitted 
by  counsel  for  the  appellant  that  the  steel 
blower,  from  his  stage,  controlled  the  ves- 
sels in  which  the  steel  was  blown.  The 
plaintiff  was  not  under  his  immediate  con- 
trol. His  business  or  employment  was  to 
clean  certain  stoppers  which  were  used  in 
the  vessels,  and  to  take  care  of  them  by 
placing  them  in  piles  for  future  use,  or,  in 
case  they  needed  repair,  carry  them  to  the 
blacksmith  shop.  Ue  had  worked  in  the 
building  for  a  number  of  years,  at  different 
employments.  For  about  ten  years  hi^ 
work  was  to  pour  the  molten  metal  from 
ladles  into  the  vessels,  but  at  the  end  of 
that  time  he  left  the  employment  of  th«* 
company,  and  did  not  return  for  se^era? 
yeai's,  when,  as  already  stated,  he  was  em- 
ployed in  cleaning  stoppers,  etc.,  which  he 
continued  to  do  until  he  was  injured.  At 
the  time  he  was  injured  he  was  some  30  or 
40  feet  from  the  blower's  stage.  At  the 
very  time  of  the  accident  he  was  in  the  act 
of  carrying  a  stopper  rod  with  the  help  of 
another  employee.  These  stoppers  were 
rods  of  iron  weighing  from  85  to  125  pounds. 
He  testified  that  at  the  time  he  was  stoop- 
ing down  cleaning  the  stopper  and  kept 
hammering  with  a  sledge  and  chisel,  mad  the 
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£nt  he  knew  sparks  hit  him  on  the  neck 
«nd  head,  and  he  turned  and  a  spark  hit  him 
,  in  the  eye  and  on  the  nose.  There  is  no 
conflict  in  the  evidence  as  to  the  respective 
duties  of  the  blower  and  plaintiff.  The  du- 
ties of  the  former  were  to  superintend  and 
direct  the  men  engaged  in  the  Bessemer 
process  of  converting  iron  into  steel,  and  to 
^lYe  notice,  by  sounding  the  whistle,  when 
a  blast  or  heat  was  about  to  be  blown; 
while  the  plaintiff's  duty  was  strictly  con- 
Ancd  to  cleaning  and  taking  care  of  the 
stoppers  after  they  had  been  used.  An  ex- 
tcndjed  statement  of  the  facts  precedes  the 
opinion  of  the  appellate  court;  but  we  deem 
thp.  foregoing  sufficient  for  this  dedsion. 

One  of  the  contentions  of  counsel  for  ap- 
pellant is  that  the  court  erred  in  refusing 
to  give  the  peremptory  instruction  to  find 
Jor  the  defendant,  because  the  blower,  who 
negligently  failed  to  give  the  signal,  and 
ths  plaintiff,  were  at  the  time  of  the  acci- 
dent fellow  servants.  The  question  in  this 
state  whether  servants  in  the  employ  of  the 
same  master  are  fellow  servants  within  the 
rule  which  exempts  the  master  from  liabil- 
ity for  the  injury  of  one  through  the  negli- 
gence of  another  is  a  question  of  fact;  and 
it  is  only  where  the  facts  are  conceded,  or 
ivhere  there  is  no  dispute  whatever  as  to 
the  facts,  and  they  show  beyond  question 
that  the  relation  of  fellow  servante  exists, 
that,  on  a  motion  to  take  the  case  from 
the  jury,  that  question  will  become  a  ques- 
tion of  law.  Chicago  &  E.  I.  R.  Ck>.  v.  Dris- 
<;oll,  176  111.  330,  52  N.  E.  921.  In  this  case 
the  evidence  falls  far  short  of  proving  con- 
•cluaively  that  the  relation  existed  between 
the  employee  through  whose  negligence  the 
injury  resulted  and  plaintiff.  The  rule  as 
to  fellow  servants  in  this  state  was  first 
definitely  stated  in  Chicago  &  N.  W.  R.  Co. 
V.  Moranda,  93  111.  302,  34  Am.  Rep.  168, 
^Tid  has  been  followed  in  later  cases.  In 
North  Chicago  Rolling  Mill  Co.  v.  Johnson, 
114  111.  57,  29  N.  E.  186,  Justice  Scholfield 
<on  page  64  of  114  111.,  and  page  188  of  29 
N.  E.),  referring  to  those  cases,  said:  "That 
ruling  requires  that  the  servants  of  the 
i«ame  master,  to  be  coemployees  so  as  to  ex- 
empt the  master  from  liability  on  account 
of  injuries  sustained  by  one  resulting  from 
the  negligence  of  the  other,  shall  be  directly 
<o-operating  with  each  other  iii  a  particular 
business, — i.  e.,  the  same  line  of  employ- 
ment,— or  that  their  usual  duties  shall 
bring  them  into  habitual  association,  so  that 
they  may  exercise  a  mutual  influence  upon 
-each  other  promotive  of  proper  caution.  The 
Idea  is  that  the  relations  between  the  serv- 
*mt8  must  be  such  that  each,  as  to  the  other, 
by  the  exercise  of  ordinary  caution,  can 
either  prevent  or  remedy  the  negligent  act 
4>f  the  other  or  protect  himself  against  its 
4L.B.A.(N.S.) 


consequences;  and,  of  course,  where  there 
is  no  right  or  no  opportunity  of  supervision, 
or  where  there  is  no  independent  will  and 
no  right  or  opportunity  to  take  measures 
to  avoid  the  negligent  acts  of  another  with- 
out disobedience  to  the  orders  of  his  imme- 
diate superior,  the  doctrine  can  have  no  ap- 
plication." In  the  case  of  Chicago  &  E.  I. 
R.  Co.  V.  Kneirim,  162  111.  458,  43  Am.  St. 
Rep.  259,  39  K.  £.  324,  we  said  (page  466, 
of  152  111.,  page  265,  of  43  Am.  St.  Rep.,  and 
page  326,  of  39  N.  E.) :  ''The  rule  in  this 
state  is  that  where  one  servant  is  injured 
by  the  negligence  of  another  servant,  where 
they  are  directly  co-operating  with  each 
other  in  a  particular  business  in  the  same 
line  of  employment,  or  their  duties  being 
such  as  to  bring  them  into  habitual  asso- 
ciation, so  that  they  may  exercise  a  mu- 
tual influence  upon  each  other  promotive  of 
proper  caution,  and  the  master  is  guilty  of 
no  negligence  in  employing  the  servant  caus- 
ing the  injury,  the  master  is  not  liable.'* 
These  cases,  and  those  cited  in  them,  state 
the  doctrine  of  fellow  servants  in  this  state 
as  it  has  been  held  by  this  court  in  a  long 
line  of  decisions.  To  make  the  blower  and 
plaintiff  fellow  servants  within  the  first 
branch  of  the  rule,  they  must  have*been  di- 
rectly co-operating  with  each  other  in  a 
particular  business  in  the  same  line  of  em- 
ployment. It  is  not  sufficient  that  they 
were  employed  by  the  same  master.  In  or- 
der to  bring  them  within  the  rule,  they 
must  be  directly  co-operating  in  a  particu- 
lar business,  as  distinguished  from  indi- 
rectly co-operating  or  co-operating  in  a  gen- 
eral business  or  employment  of  the  master. 
Chicago  &  E.  I.  R.  Co.  v.  White,  209  111.  124, 
70  N.  E.  588;  Chicago  City  R.  Co.  v.  Leach, 
208  111.  198,  100  Am.  St.  Rep.  216,  70  N.  E. 
222.  In  order  to  be  fellow  servants  under 
the  second  branch  of  the  rule,  their  duties 
must  have  been  such  as  to  bring  them  into 
habitual  association  with  each  other  so 
that  they  might  exercise  a  mutual  influence 
upon  each  other  promotive  of  proper  caution. 
Chicago  &  N.  W.  R.  Co.  v.  Moranda,  supra. 
It  cannot  be  said,  under  the  evidence,  that 
Howe  and  plaintiff  were  fellow  servante  un- 
der either  branch  of  the  Illinois  rule. 

It  is  further  insisted  that  appellee  volun- 
tarily took  the  position  assigned  him  by  the 
appellant,  and,  as  he  fully  knew  the  sur- 
roundings, he  assumed  the  risk  of  his  em- 
ployment, and  for  that  reason  cannot  re- 
cover. He  did  not  know  that  the  man 
whose  duty  it  was  to  give  the  signal  would 
not  perform  that  duty.  We  are  also  of  the 
opinion  that  Howe,  the  steel  blower,  as  to 
the  plaintiff,  occupied  the  relation  of  a  vice 
principal,  and  not  that  of  a  fellow  servant. 
It  will  be  conceded  that  it  was  the  duty  of 
the  defendant  to  provide  the  plaintiff  a  safe 
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place  in  which  to  work,  and  to  use  reason- 
able care  to  maintain  the  safety  of  that 
place.  That  was  a  continuing  duty  imposed 
upon  the  company  which  could  not  be  dele- 
gated. In  Belleville  Stone  Co.  v.  Mooney, 
60  N.  J.  L.  323,  38  Atl.  835,  the  plaintifT  was 
employed  by  the  defendant  in  a  quarry,  and 
worked  at  a  derrick,  under  a  superintend- 
ent named  Barr.  Under  Barr  was  a  sub- 
boss  named  Perkins,  whose  duty  it  was  to 
light  the  explosives  used  in  blasting,  after 
previously  giving  a  signal  to  the  other  men 
in  the  quarry.  The  men  continued  to  work 
up  to  the  time  they  received  the  signal,  and 
then  ran  to  a  place  of  safety.  Perkins  fired 
a  blast  without  giving  the  plaintiff  suffi- 
cient waniing,  and  he  was  struck  by  a  piece 
of  flying  rock.  One  of  the  defenses  intro- 
duced to  the  action  for  damages  for  the  in- 
jury thus  received  was  that  Perkins  was  a 
fellow  servant  of  the  plaintiff.  The  court 
said:  ''L-ndcr  these  circumstances,  the  rule 
of  law  held  the  defendant  to  the  exercise  of 
reasonable  care  that  there  should  be  a  space 
of  time  reasonably  long  enough  for  the 
workmen  to  reach  a  place  of  safety.  This 
was  the  defendant's  duty  in  the  actual  con- 
duct of  the  work  going  on  then  and  there  in 
that  quarry,  and  this  was  his  duty  under 
the  system  by  which  the  work  was  being 
conducted,  and  it  was  a  duty  the  neglect  of 
which  would  be  imputable  to  the  defend- 
ant. .  .  .  Perkins,  in  giving  the  signal 
of  warning,  was  in  the  performance  of  the 
duty  of  the  defendant.  To  him,  through 
the  directions  of  Barr,  was  delegated  the 
performance  of  the  duty  of  the  master.  In 
an  ordinary  sense  he  was  a  mere  foreman 
and  a  coservant;  but,  under  the  direction  of 
his  master,  he  was  performing  that  mas- 
ter's duty,  and  the  neglect  was  imputable 
to  the  master.  ...  As  a  part  of  these, 
rested  the  duty  on  the  master  to  exercise 
reasonable  care  to  give  a  reasonably  suffi- 
cient time  for  the  plaintiff  to  reach  a  place 
of  safety,  as  a  part  of  the  duty  to  provide 
a  reasonably  safe  place  for  the  plaintiff  to 
work  in,  and  to  exercise  reasonable  care  to 
maintain  it  as  a  reasonably  safe  place.  If 
that  duty  was  cast  upon  an  employee  the 
defendant  was  chargeable  with  the  em- 
ployee's fault." 

In  Felice  v.  New  York  C.  A  H.  R.  R.  Co. 
14  App.  Div.  345,  43  N.  Y.  Supp.  922,  plain- 
tiff's intestate  was  killed,  while  employed 
as  a  laborer  by  the  defendant  upon  its  rail- 
way tracks  in  a  tunnel,  by  one  of  its  en- 
gines. The  court  said:  *'It  is  the  duty  of 
the  master  to  use  reasonable  care  to  pro- 
vide for  the  servant,  so  far  as  the  work  at 
which  he  is  engaged  will  permit,  a  reason- 
ably safe  and  proper  place  in  which  to  do 
his*  work,  and  to  that  end,  if  the  place  may 
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become  dangerous  by  reason  of  perils  aris- 
ing from  the  doing  of  other  work  pertain- 
ing to  the  master's  business  different  from 
that  in  which  the  particular  servant  is  en- 
gaged, to  give  him  such  warning  of  the  ad- 
ditional dangers  as  will  enable  him,  in  the 
exercise  of  reasonable  care,  to  avoid  them 
or  to  guard  himself  against  them.  .  . 
Whatever  means  are  employed,  it  is  t he- 
duty  of  the  master  to  employ  them.  And 
that  duty  cannot  be  delegated  to  any  other 
person.  ...  It  remains  the  duty  of  thc- 
master,  and  the  person  appointed  to  per- 
form it  is  the  alter  ego  of  the  nmster,  for 
whose  negligence  the  master  is  liable.  Bosh- 
by  V.  New  York,  L.  E.  &  W.  R.  Co.  107  X. 
Y.  374,  1  Am.  St.  Rep.  844,  14  N.  E.  407. 
.  .  .  As  to  the  performance  of  that  kind 
of  duty,  the  person  intrusted  with  it.  if 
anylxKly  is  so  intrusted,  is  not  a  coservant 
of  another  employee,  but  he  is  for  that  pur- 
pose the  master,  and  his  act  and  his  neglect 
is  the  act  and  neglect  of  the  master  him- 
self." To  the  same  effect  is  Snyder  v. 
Cleveland,  C.  C.  &  St.  L.  R,  Co.  60  Ohio  St. 
487,  64  N.  E.  475.  In  harmony  with  the  doc- 
trine of  the  foregoing  case  is  Rogers  t. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  211  HI.  126. 
103  Am.  St.  Rep.  185,  71  N.  E.  860,  and  ca^^ 
there  cited.  It  is  not  claimed  that  the  plain- 
tiff was  working  in  a  place  not  designateit 
by  the  defendant.  His  duties  were  sucb 
that  they  could  have  been  performed  in  a 
room  safe  at  all  times.  If  the  defendant 
chose  to  have  him  work  in  a  place  which 
became  dangerous  at  irregular  periods,  aad 
gave  him  no  warning  of  the  approach  of 
danger,  it  must  be  held  liable  for  a  brearlt 
of  that  duty,  which  it  could  not  delegate  ?o^ 
as  to  relieve  it  of  responsibility. 

It  is  next  insisted  that  the  sixteenth  in- 
struction, given  on  behalf  of  appellee,  \\-&* 
erroneous,  for  the  reason  that  it  directed 
the  jury  to  determine  from  the  evidence  to 
what  extent  and  in  what  manner,  if  at  all. 
appellee  and  the  blower  co-operated  or  as- 
sociated in  their  work,  and  to  what  extent, 
if  at  all,  they  were  able  to  influence  en<?h 
other  as  to  caution.  It  was  not  the  duty  of 
the  jury  to  ascertain  to  what  extent  these 
conditions  specifically  existed;  but  it  was  it» 
duty  to  ascertain,  from  all  the  evidence, 
whether  or  not  the  appellee  and  the  blower 
were  fellow  servants.  The  instruction  as^ 
given  did  not  accurately  state  the  law,  but 
we  are  unable  to  see  how  it  could  have  mis- 
led the  jury  to  the  prejudice  of  appellant. 
The  first  part  of  the  instruction  correctly 
states  the  rule  of  law,  as  did  the  seven- 
teenth, given  on  behalf  of  the  appellant. 
Fi-om  an  examination  of  the  two  instnic- 
tionsj  together  with  all  the  others  giveii,  we 
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think  the  jury  were  fully  informed  as  to 
the  rights  of  the  appellant. 

The    judgment    will    accordingly   be    af- 
firmed. 

Petition    for   rehearing    denied    April    5, 
1906. 


ILLINOIS  SUPREISE  COURT. 

AMERICA   THEATER   COMPANY,  Appt., 

V. 

SIEGEL,  COOPER,  &  COMPANY. 

(221  111.  145,  77  N.  E.  588.) 

Sale — ^retention  by  vendee — action  for  price. 
1.  One  who  receives  and  retains  prop- 
erty bought  under  a  contract  cannot  defeat 
an  action  for  the  price  by  showing  that  it 
did  not  exactly  correspond  with  the  require- 
ments of  the  contract. 


contract— breach— loss  of  rent— damages. 

2.  A  lessor  cannot  make  the  loss  of  rent 
a  ground  for  special  damages  for  failing  to 
com^tlj  vith  a  contract  to  supply  furnish- 
ings fot  fhe  leasehold  within  a  specified 
time  withoJ  showing  a  valid  contract  ex- 
empting the  lessee  from  liability  for  the 
rent  during  the  period  of  delay. 

(April  17, 1906.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Court,  First  District,, 
affirming  a  judgment  of  the  Superior  Court 
for  Cook  County  in  plaintiff's  favor  in  an 
action  brought  to  recover  the  purchase  price 
of  theater  chairs.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mi\  D.  F.  Matchett,  for  appellant: 

The  contract  was  not  complied  with. 

Holmes  v.  Stummel,  24  111.  370;  Walker 
V.  Brown,  28  111.  378,  81  Am.  Dec.  287; 
Phelps  V.  Hubbard,  59  111.  79;  Brand  v.  Hen- 


Case  Note. — Right  of  buyer  to  retain  goods 
and  defeat  action  for  price  on  discovering 
that  goods  do  not  comply  with  requirements 
of  contract. — The  cases  in  which  the  fore- 
going question  arises  may  be  considered  as 
falling  into  two  classes,  according  to  the 
circumstances  involved.  The  first  class  con- 
sists of  cases  where  the  sale  is  of  specific 
property,  the  nonconformity  of  which  to  the 
requirements  of  the  contract  may  be  re- 
garded as  a  fraud  perpetrated  upon  the  pur- 
chaser, who  may  therefore  avoid  liability 
by  rescinding  the  contract.  Where  the  sale 
is  not  of  specific  property,  the  nonconform- 
ity of  the  goods  to  the  contract  require- 
ments cannot  be  regarded  as  fraud,  but  may 
be  viewed  as  a  nonperformance  of  the  con- 
tract according  to  its  conditions.  But 
whether  the  defense  interposed  is  fraud  or 
breach  of  warranty,  express  or  implied,  the 
cases  arie  agreed  that  a  return,  or  an  offer 
to  return,  is  a  condition  precedent  to  the 
right  to  set  up  such  defense,  unless  special 
circumstances  exist,  such  as  a  declaration 
of  the  seller  that  he  will  not  receive  the 
goods  back,  the  worthlessness  of  the  prop- 
erty, or  its  consumption  in  the  course  of 
ascertaining  whether  it  conformed  to  con- 
tract requirements.  i 
It  is  said  of  this  defense  in  Dalton  i^ 
Bunn,  137  Ala.  175,  34  So.  841,  an  action  for 
the  value  of  goods  sold :  "That  a  party  may 
not  purchase  and  retain  the  goods  of  an- 
other, and  when  sued  for  their  value,  set  up 
a  breach  of  contract  in  the  sale  and  pur- 
chase to  defeat  payment,  is  a  proposition 
of  law  too  well  settled  to  call  for  discussion 
or  citation  of  authorities.  To  permit  such 
would  be  in  disregard  of  the  plainest  prin- 
ciples of  common  justice.  The  purchaser 
may,  however,  where  there  is  a  special  con- 
tract of  sale,  and  the  contract  has  been 
breached  by  the  seller,  to  the  injury  and 
damage  of  the  purchaser,  set  up  the  contract 
and  its  breach  and  the  damages  sustained 
resulting  as  a  proximate  consequence  of 
4L.R.A.(N.S.) 


such  breach,  by  way  of  recoupment  to  the 
claim  for  the  value  of  the  goods." 

In  Barkalow  v.  Pfeiffer,  38  Ind.  214,  it  ia 
held  that  the  fact  that  the  work  done  and 
materials  furnished  did  not  exactly  confornk 
to  the  terms  of  the  contract  to  furnish  a 
tombstone  was  no  defense  to  an  action  for 
the  agreed  price,  although  it  might  entitle 
the  defendant  to  a  deduction. 

And  in  Mackey  v.  Swartz,  60  Iowa,  710» 
15  N.  W.  576,  it  was  held  that  a  defendant 
who  has  not  offered  to  return  a  safe  cannot 
refuse  to  pay  for  it  because  it  is  not  orna- 
mented as  specified  in  the  order.  . 

In  Neaffie  v.  Hart,  4  Lans.  4,  it  is  held\ 
that  defects  in  a  boiler  which  the  purchaser  \ 
continues  to  use  cannot  be  set  up  as  a  de-   \ 
fense  to  an  action  on  the  purchase-money   i 
note. 

In  Youngs  v.  Kent,  2  Sweeny,  248,  it  i»  \ 
held  that  noncorrespondence  of  goods  deliv- 
ered to  the  sample  cannot  be  pleaded  in 
bar  to  an  action  for  the  agreed  price,  where 
the  purchaser  has  never  offered  to  return  the 
goods. 

Payment  for  lumber  of  a  size  smaller 
than  "the  order  called  for  cannot  be  avoided 
where  the  purchaser  had  sawed  it  up  before 
discovering  that  it  was  too  small.  Bogiie 
v.  Newoomb,  1  Thomp.  &  C.  251. 

In  Allison  v.  Noble,  1  Litt.  (Ky.)  279.  15 
Am.  Dec.  230,  the  fact  that  cotton  was  of  an 
inferior  quality  to  that  which  the  defendant 
had  agreed  to  purchase  was  not  available  oa 
a  defense  in  an  action  of  assumpsit  for  the 
price,  where  the  cotton  was  of  some  value 
and  had  been  used  by  the  purchaser.  y 

Falsity  of  representations  made  in  respect^ 
to  specific  property  cannot  be  set  up  as  a 
bar  to  recovery  of  the  purchase  price,  where 
the  purchaser  has  not  offered  to  return  the 
property.  Ford  v.  Oliphant  (Tex.  Civ.  App.) 
32  S.  W.  437;  Harris  v.  Daly,  121  Ga.  511, 
49  S.  E.  609;  Hancock  v.  Tucker,  8  Fla.  430; 
Lukens  t.  Aiken,  174  Pa.  152,  34  Atl.  575; 
Cowen  v.  Harrington,  5  Idaho,  329,  48  Pac. 
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derson,  107  III.  141;  Morris  v.  Wibaux,  159 
lU.  627,  43  N.  K  837;  Benjamin,  Sales,  I 
6U0. 

The  court  erred  in  excluding  the  evidence 
offered  hj  appellant. 

2  Sutherland,  Damages,  fi  662;  Frazer  ▼. 
8raith,  60  DL  146;  Underwood  v.  Wolf,  131 
IlL  425,  10  Am.  St.  Rep.  40,  23  N.  E.  508; 
Lapp  ▼.  Illinois  Watch  Co.  104  111.  App.  255. 

Messrs.  Binswanger  &  Jackson,  for  appel- 
lee: 

The  act  of  appellant  in  accepting  the 
<*hairs  as  delivered  without  protest  or  ob- 
jection as  to  kind  or  character  after  an  op- 
portunity for  inspection  was  a  waiver  of 
any  departure  from  the  terms  of  the  con- 
tract. 

Barker  v.  Turnbull,  61  111.  App.  226;  Tit- 
ley  V.  Enterprise  Stone  Co.  127  IlL  457,  20 
N.  E.  71. 

The  damage  claimed  here— refusal  of  the 
tenant  to  pay  rent—is  not  such  as  would 
be  within  the  contemplation  of  the  parties; 
*nd  it  is  not  shown  that  such  tenant,  who 
had  a  written  lease,  had  any  right  to  refuse 
to  pay  rent,  nor  that  appellant's  attention 


1059.  See  also  Thompson  v.  Cliambers,  13 
Pa,  Super.  Ct.  213,  and  Rice  v.  Gilbrcath, 
119  AU.  424,  24  So.  421,  which  hold  that 
one  seeking  to  recover  the  consideration  paid 
for  property  purchased,  on  the  ground  of 
false  representations,  cannot  also  retain  the 
property. 

An  injunction  will  not  issue  against  the 
«nforcement  of  a  judgment  rendered  on  a 
purchase-money  note  because  of  a  breach 
of  warranty  of  soundness  of  slaves  pur- 
chased, where  the  purchaser  does  not  oflfer 
to  surrender  them.  Garland  v.  Bowling, 
Hempst.  710,  Fed.  Cfts.  No.  5,242. 

The  payment  of  the  entire  purchase  money 
cannot  be  avoided  on  the  ground  of  fraud 
or  breach  of  warranty,  where  the  machinery 
purchased  has  not  been  returned  on  discov- 
ery of  its  defects,  and  it  is  of  any  intrinsic 
value,  whether  adapted  to  the  particular 
use  for  which  it  was  purchased  or  not. 
Young  V.  Amtze,  86  Ala.  116,  5  So.  253. 

Although  machinery,  purchased  for  $600^ 
in  its  present  condition  is  worthless,  a  put- 
chaser  may  not  keep  it  without  paying  for 
it,  where  an  expenditure  of  $60  would  put 
it  in  good  condition.  Trippe  v.  McLain,  $7 
'5a.  536,  13  S.  E.  523. 

Cases  in  which  the  nonconformity  of  the 
goods  to  the  contract  requirements  is  held 
not  to  relieve  the  purchaser  who  has  re- 
tained them  from  liability  for  the  full 
amount  of  the  purchase  price,  although  such 
nonconformity  is  relied  on  as  a  partial,'' 
Tather  than  an  entire,  defense,  may  also  be 
referred  to  as  bearing  upon  the  question  in 
hand.  Among  such  cases  are  Smith  v.  Es- 
tey  Organ  Co.  100  Ga.  628,  28  S.  E.  392, 
where  the  purchaser  of  an  ebony  wood  piano 
received,  instead,  one  finished  to  resemble 
4L.R.A.(N.S.) 
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was  ever  directed  to  this  element  of  possi- 
ble damage  in  any  manner. 

Olmstead  v.  Burke,  25  IlL  86;  Devlin  v. 
New  York,  63  N.  Y.  8;  Masterton  v.  Brook- 
lyn, 7  Hill,  61,  42  Am.  Dec  38. 

Scotty  J.,  delivered  the  opinion  of  the 
court: 

Siegel,  Cooper,  &  Company,  the  appellee, 
brought  suit  in  assumpsit  in  the  superior 
court  of  Cook  county  against  America  The- 
ater Company,  the  appellant,  to  recover  the 
amount  claimed  to  be  due  for  597  opera 
chairs  which  had  been  sold  and  delivered  to 
appellant  in  pursuance  of  a  written  order 
which  reads  as  follows: 

Chicago,  March  24,  1903. 
Siegel,  Cooper,  A  Co., 

Chicago,  IlL 
Gentlemen: — 

Please  deliver  to  the  America  Theater 
Co.,  77  R  31st  St.,  about  600  opera  chairs, 
K.  D.  flat,  same  as  sample  shown  me  by 
Mr.  Rowles  and  Mr.  Macfarlane.  Backs  to 
be  upholstered  in  red  plush,  same  quality 
as    sample    submitted   by  Mr.  Macfarlane. 

'  ebony;  Barker  v.  Turnbull,  51  DL  App.  228, 
where  railroad  ties  delivered  were  of  infe- 
rior quality;  Black  River  Lumber  Co.  v. 
Warner,  93  Mo.  374,  6  S.  W.  210,  where  the 
purchaser  received  lumber  of  inferior  qual- 
ity; Logan  V.  Berkshire  Apartment  House, 
3  Misc.  296,  22  N.  Y.  Supp.  776,  where  the 
purchaser  retained  a  hot-water  tank  with 
knowledge  of  its  defects;  National  Keg  & 
Box  Co.  V.  Baker,  21  Misc.  35,  46  N.  Y.  Supp. 
885,  where  the  purchaser  used  boxes  of  m- 
ferior  ouality;  Turl  v.  Knabe,  26  Misc.  770, 
56  N.  Y.  Supp.  1017,  where  the  purchaser 
continued  to  use  a  leaky  tank;  E.  T.  Bur- 
rowes  Co.  v.  Rapid  Safety  Filter  Co.  97  X. 
Y.  Supp.  1048,  where  window  screens  deliv- 
ered were  inferior  in  workmanship  and  ma- 
terials; Florida  Athletic  Club  v.  Hope  Lum- 
ber Co.  18  Tex.  av.  App.  161,  44  S,  W.  10, 
where  the  purchaser  used  lumber  inferior 
to  contract  requirements;  Cole  v.  Cham- 
plain  Transp.  Co.  26  Vt.  87,  where  the  pur- 
chaser used  Are  wood  of  inferior  qualit?; 
Wolf  v.  Dietxsch,  75  IlL  205,  where  the  pur 
chaser  resold  part  of  a  quantity  of  wine 
delivered,  whicn  was  of  a  quality  inferior 
to  that  purchased;  Houston  v.  Clark,  62  HI. 
App.  174,  where  the  purchaser  resold  lumber 
of  mferior  quality;  Richardson  v.  Levi,  69 
Hun,  432,  22  N.  Y.  Supp.  352,  where  the  pur- 
chaser resold  bananas  which  did  not  conform 
to  the  contract  requirement  that  they 
should  be  good  and  merchantable.  v| 

^  But,  as  above  stated,  a  purchaser  ih  not 
obliged,  as  a  condition  precedent  to  defend- 
ing an  action  on  the  ground  of  nonconform- 
ity of  the  goods  delivered  to  the  require- 
ments of  the  contract,  to  tender  back  the 
goods  received,  where  it  appears  that  such 
tender  would  be  fruitless.    Enterprise  Soap 
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Back  and  seat  to  be  in  mahogany  finish  and 
the  iron  frames  in  black,  for  which  we  agree 
to  pay  you  $2.87  each.  It  is  understood  ana 
agreed  that  the  chairs  are  to  be  delivered 
in  any  number  as  quickly  as  possible,  and 
the  order  must  be  filled  complete  inside  of 
three  -weeks  from  this  date.  (Strikes  ex- 
<;epted.)     Terms  regular. 

America  Theater  Co., 
By  G.  H.  Boyd,  Prest. 
Witness:    J.  A.  Macfarlane. 

The  declaration  consisted  of  the  oommon 
counts  only.  Appellant  filed  the  general  is- 
sue, with  an  allidant  of  merits  as  to  $700 
of  appellee's  demand.  At  the  close  of  all 
the  evidence  the  court  instructed  the  jury 
to  return  a  verdict  for  $1,713.39  in  favor  of 
appellee,  and,  after  overruling  motions  for 
a  new  trial  and  in  arrest  of  judgment,  en- 
tered judgment  upon  the  verdict  of  the  jury. 
The  appellate  court  for  the  first  district  has 
aflRnned  the  judgment  of  the  superior  court, 
and  the  record  is  brought  by  appellant  to 
this  court  for  review. 

It  is  first  urged  that  appellee  failed  to 
prove    that    the    chairs   delivered   complied 


with  the  description  contained  in  the  con- 
tract, in  that  it  was  not  shown  that  the 
chairs  were  of  the  same  quality  and  de- 
scription as  the  sample  exhibited  to  the 
president  of  appellant  by  the  agent  of  ap- 
pellee. The  evidence  offered  by  appellee 
showed  that  the  chairs  which  were  deliv 
ered  were  "K.  D."  opera  chairs,  with  iron 
frames  and  upholstered  backs,  and  that  ap- 
pellant received  and  retained  them  and  had 
them  set  up  in  its  opera  house  for  use. 
With  this  proof  in  the  record,  it  was  not 
necessary  for  appellee  to  prove  that  tho 
chairs  exactly  corresponded  with  the  sam- 
ple or  with  the  description  contained  in  tht^ 
contract.  The  law  does  not  permit  a  per- 
son to  receive  goods  under  a  contract,  ap- 
propriate them  to  his  own  use,  and  then  de- 
feat an  action  for  the  purchase  price  on  the 
ground  that  the  goods  were  not  of  the  ex- 
act quality  or  description  called  for  by  the 
contract.  His  remedy,  in  the  absence  of  a 
warranty,  is  to  refuse  to  accept  the  goods 
when  delivered,  or  to  return  them  within 
a  reasonable  time  after  the  departure  from 
the   terms   of  the    contract   is   discovered. 


Works  V.  Sayers,  56  Mo.  App.  15;  Bailey 
V.  Manley,  77  Vt.  157,  59  Atl.  200;  Milliken 
V.  Skillings.  89  Me.  180,  30  Atl.  77. 

A  specific  tender  is  not  required  where 
the  vendor  has  refused  to  accept  an  offer 
to  return.  Ohio  Thresher  &  Entwine  Co.  v. 
Hensel,  9  Ind.  App.  328,  30  N.  E.  716. 

And  in  Strauss  v.  National  Parlor  Fur- 
niture Co.  76  Miss.  343,  24  So.  703,  it  is  held 
that  a  purchaser  who  rejects  goods  as  not 
conforming  to  contract  need  not  actually 
return,  or  offer  to  return,  them, — especially 
where  the  distance  is  great  and  the  freight 
charges  large. 

A  purchaser  need  not  return,  or  offer  to 
return,  projjcrty  purchased,  in  order  to  de- 
feat the  entire  claim  to  the  purchase  price, 
where  he  can  show  that  it  was  entirely 
worthless  for  any  purjwHe  whatever.  Kerr 
V.  Haymaker,  20  Mo.  App.  350;  McCormick 
Harvesting  Mach.  Co.  v.  Brady,  67  Mo.  App. 
292;  Heiniann  v.  Hatcher  Mercantile  Co.  106 
Mo.  App.  438,  80  S.  W.  729;  Hallwood  Cash 
Register  Co.  v.  Uerry.  35  Tex.  Civ.  App.  554, 
80  S.  W.  857;  Bad^rer  v.  Phinnev.  15  Mass. 
369,  8  Am.  Dec.  105. 

Where  bank  bills  for  which  a  promissory 
note  was  given  are  not  returned,  no  failure 
of  consideration  may  be  found  in  an  action 
upon  the  note,  unless  the  defendant  proves 
such  bank  bills  to  have  been  worthk-ss. 
tfohnson  v.  Barney,  1  Iowa,  531. 
^  A  total  failure  of  consideration  cannot  be 
pleaded  where  the  article  sold  has  some 
value  and  is  not  returned.  Armstrong  v. 
Johnson  Tobacco  Co.  41  Mo.  App.  254. 

Where  a  mare  sold  .is  represented  as 
sound,  but  is  not  so  in  fact,  the  purchaser 
will  be  held  liable  for  the  purchase  price. 
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unless  he  returns  the  mare  or  shows  her  to 
be  worthless.  Burton  v.  Stewart,  3  Wend. 
236,  20  Am.  Dec.  692. 

Where  a  device  has  no  other  use  than  foi- 
the  purpose  for  which  it  was  intended,  its 
worthlessness  for  such  purpose  may  be  set 
up  as  a  defense  to  an  action  for  the  pur- 
chase price,  although  the  purchaser  has 
never  returned  it.  Compton  v.  Parsons,  76 
Mo.  455. 

A  purchaser  of  a  pony  with  the  option 
of  return  at  the  end  of  six  months  if  not 
satisfied  may  plead  dissatisfaction  as  a  de- 
fense to  an  action  on  the  purchase-money 
note,  although  the  pony  has  not  been  re- 
turned, where  such  pony  choked  to  death 
without  his  fault  the  night  after  the  pur- 
chase. Lyons  v.  Stills,  97  Tenn.  614,  37  8. 
W.  280. 

So,  also,  guaranteed  oats  need  not  be  re- 
turned as  a  condition  precedent  to  the  main- 
tenance of  an  action  to  recover  back  the 
consideration,  where  they  are  shown  to  have 
been  worthless.  Selev  v.  Parker  (Tex.  Civ. 
App.)  45  S.  W.  1026.  ' 

The  exception,  hereinbefore  referred  to,  to 
the  rule  under  discussion,  which  exists  where 
the  property  has  been  consumed  in  proving  its 
nonconformity  to  the  contract,  is  supported 
by  the  cases  of  Shaw  v.  pmith,  45  Kan.  334, 
11  L.R.A.  681,  25  Pac.  886,  which  holds  the 
purchaser  not  liable  for  the  price  of  aced 
which  did  not  germinate,  and  Pacific  Guano 
Co.  V.  Mullen,  66  Ala.  582,  which  holds  that 
a  purchaser  may  show  the  worthlessness 
of  fertilizer  which  he  has  discovered  by  ua- 
ing  it,  as  a  defense  to  an  action  on  %  jmr^ 
chase-money  note. 
74 
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Wolf  V.  Dietzach,  75  111.  205;  TiUey  v.  En- 
terprise Stone  Co.  127  111.  457,  20  X.  E.  71. 

The  evidence  for  appellant  showed  that 
some  of  the  chairs  were  not  delivered  until 
after  the  time  specified  by  the  contract  for 
delivery  had  expired,  and  appellant,  as  it 
now  says,  sought  to  recoup  damagv-s  on  the 
theory  that  these  chairs,  of  the  descTiption 
designated  in  the  order,  were  purchased  for 
a  special  purpose  and  for  delivery  at  a  par- 
ticular time  and  place,  to  enable  appellant 
to  comply  with  its  contract  made  with  the 
teunnts  to  whom  the  opera  house  was 
rented;  that  the  delay  in  the  delivery  of  the 
chairs  oorasioued  special  oi*  exceptional  dam- 
agt»8.  consequent  upon  appellant's  inability 
to  ciiiTv  out  the  contract  with  its  tenants; 
that  prior  to  the  time  the  order  was  signed 
appellee  was  fully  advised  of  the  purpose 
for  which  the  chairs  were  purchased,  and  of 
the  damages  that  would  ensue  if  they  were 
not  delivered  within  the  time  specified  in 
the  order,  and  that  such  damages  were 
therefore  within  the  contemplation  of  the 
parties  and  recoverable  in  this  suit.  Coun- 
sel for  appellant  asked  several  questions 
which  ho  says  were  calculated  to  elicit  an- 
swers which  would  disclose  this  situation, 
but  which,  we  think,  were  not  sufficiently 
definite,  and,  upon  objection  being  sustained 
to  each  of  those  questions,  he  said:  ''I  want 
to  show  at  the  time  this  contract  was  made 
with  Siegel,  Cooper,  &  Co.  an  arrangement 
had  been  made  with  these  lessees  by  which, 
in  consideration  of  their  signing  a  lease, 
these  chairs  here  sued  for  must  be  put  in, 
and  that  they  were  not  to  pay  rent  until 
these  chairs  were  put  in.  For  that  reason 
this  contract  was  made  providing  that  the 
chairs  must  be  delivered  within  three  weeks. 
By  their  failure,  as  their  own  testimony 
shows,  to  deliver  within  three  weeks  of  the 
time  the  chairs  were  sold,  Elliott  &  Suther- 
land refused  to  pay  rent,  and  these  people 
were  out  something  like  $500,  and  for  that 
reason  we  want  to  show  what  condition  the 
premises  were  In  without  the  chairs." 

If  such  an  arrangement  as  is  mentioned 
in  this  oiTer  was  included  in  the  lense,  that 
instrument,  which  was  in  writing,  should 
have  been  offered  in  evidence.  If  the  ar- 
rangement was  not  in  the  lease,  then,  to  be 
binding,  it  must  at  least  have  been  em- 
bodied in  a  contract  made  upon  a  valid  con- 
sideration, by  which  the  lease  was  modified. 
The  lease  was  not  offered,  and  no  offer  was 
made  to  prove  any  such  contract  so  mqdify- 
ing  the  lease.  An  "arrangement''  may  or 
may  not  be  an  enforceable  contract.  It  was 
not  made  to  appear  to  the  superior  court 
that  appellant  sought  to  establish  the  ex- 
istence of  a  valid  contract  with  the  tenants, 
the  terms  of  which  appellant  was  unable  to 
cor.iply  with  on  account  of  the  failure  of 
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appellee  to  deliver  all  of  the  chairs  within 
the  three  weeks.  The  proffered  evidence  was 
therefore  properly  excluded. 

Xo  further  reasons  are  suggested  for  dis- 
turbing the  judgment  of  the  Appellate 
Court.  That  judgment  will  accordingly  be 
affirmed. 


BnNNESOTA  SUPREME  COURT. 

GEORGE  a  HOWE,  Appt., 

v, 

MARY  0.  C0ATE3  et  aL,  Respta. 

(—  Minn.  — ,  107  N.  W.  397.) 

Contract— to  sell  real  estate. 

1.  A  contract  for  the  sale  of  real  estate 
construed,  and  held  to  call  for  a  market- 
able record  title. 

Same — marketable  title. 

2.  A  marketable  title  means  a  title  fre«f 
from  reasonable  doubt. 

Same— defect  in  record. 

3.  A  purchaser  will  not  be  compelled  to 
take  a  title  when  there  is  a  defect  in  the 
record  title  which  can  be  cured  only  by  re- 
sorting to  parol  evidence. 

Same — ^reasonable  doubt. 

4.  A  title  open  to  reasonable  doubt  i$ 
not  marketable,  and  the  court  cannot  mak> 
it  80  by  passing  upon  an  objection  dedend- 

Headnotes  by  Elliott,  J. 


Case  Note. — ^Vendor  and  purchaser;  what 
is  a  marketable  title. — ^The  authorities  on 
the  general  question  of  what  is  a  market- 
able title  are  so  fully  reviewed  in  the  opin- 
ion in  Howe  v.  Coates  that  any  further 
discussion  of  the  cases  therein  cited,  by  way 
of  annotation,  seems  unnecessary.  The  fol- 
lowing note  will,  therefore,  be  largely  of  a 
supplemental  character,  adding  a  few  deci- 
sions whose  statement  of  general  principles 
seems  of  value,  together  with  some  illus- 
trative  cases 

In  Gates  v.  Family,  93  Wis.  294,  66  X.  W 
263,  67  N.  W.  739,  it  is  said:  "As  a  general 
rule  a  title  which  is  open  to  judicial  doubt 
is  not  marketable;  but  what  may  be  re 
garded  as  such  doubt  is  not  easily  defineii. 
depending  much  upon  the  discretion  of  the 
court.  But  in  no  case  will  a  purchaser  be 
compelled  to  accept  and  pay  for  a  title 
which  he  can  only  acquire  in  possession  by 
litigation  and  judicial  decision,  nor  where 
it  is  evident  that  his  possession  must  be 
defended  in  like  manner." 

In  Roberts  v.  McFadden,  32  Tex.  Civ.  App. 
47,  74  S.  W.  105,  it  is  said:  ''By  market 
able  title  is  meant  one  reasonably  free  from 
Huch  doubts  as  would  affect  the  market 
value  of  the  estate;  one  which  a  prudent 
man  with  knowledge  of  all  th?  facts  and 
their  legal  bearing  would  be  willing  to  a^ 
cept." 

In  Hedderlv  v.  Johnson.  42  Minn.  443,  IS 
Am.  St.  Rep.  621,  44  N.  W.  627,  it  is  said: 
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ing  upon  a  disputed  question  of  fact,  or  a 
doubtful  question  of  law,  in  the  absence  of 
the  party  in  whom  the  outstanding  right  or 
claim  is  vested. 
Same— defect— 'TAlne  of  land. 

5.  A  title  to  real  estate  is  not  market- 
able when  BO  defective  as  to  affect  the  value 
of  the  land  or  interfere  with  its  sale. 

(March  9, 1006.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Stearns  Goimty  de- 
nying a  motion  for  new  trial  after  verdict 
in  defendants'  favor  in  an  action  brought 
to  recover  an  advanced  payment  on  a  con- 
tract to  purchase  real  estate.  Reversed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Washburn,  Bailey,  &  Mitahell  and 
Stewart  &  Brower,  for  appellant: 

One  of  the  tests  of  whether  a  title  is 
good  is,  Would  it  pass  the  examination  of 
the  average  examining  counsel  not  given 
to  captious  objections? 

Eggers  V.  Busch,  154  IlL  604,  39  N.  E.  619;^ 
Harrass  v.  Edwards,  94  Wis.  459,  69  N.  W. 
69;  Miller  v.  Bronson,  26  R.  I.  62,  68  Atl. 
257;  Walker  v.  Gillman,  127  Mich.  269,  86- 
>i.  W.  830;  Ford  v.  Wright,  U4  Mich.  122,. 
72  N.  W.  197;  Kane  v.  Rippey,  22  Or.  290,. 
23  Pac.  180;  Smith  v.  Taylor,  82  Cal.  533, 
23  Pac.  217. 

The  contract  could  only  be  satisfied  by  a 
title  merchantable  and  marketable  in  fact 
and  merchantable  and  marketable  of  rec- 
ord. 


"A  doubt  as  to  the  title  may  be  raised  upon 
a  question  of  law,  or  upon  a  question  of 
fact,  or  upon  both  law  and  fact.  It  is  im- 
possible to  state  any  precise  and  definite 
rule  by  which  to  determine  when  a  doubt 
raised  upon  a  question  of  law  is  to  be 
deemed  reasonable.  Without  going  so  far 
aa  some  of  the  English  cases,  which  appear 
to  hold  that  in  a  case  where  the  doubt  ex- 
ists as  to  the  construction  of  an  act  of  Par- 
liament, or  of  a  deed  or  will,  the  court  will 
resolve  the  doubt,  and  thuH  remove  it.  so 
that  it  shall  not  stand  in  the  way  of  en- 
forcing specific  performance,  we  can  at  least 
say  that  the  doubt  suggested  must  raise  a 
question  of  law  that  is  fairly  debatable,— 
one  upon  which  the  judicial  mind  would 
hesitate  before  deciding  it.  *  If  it  depend 
on  the  construction  of  an  act  of  the  legis- 
lature, or  of  a  written  instrument,  and  the 
construction  is  readily  arrived  at  by  the 
application  of  the  well -known  rules  of  in- 
terpretation, it  ought  not  to  be  rei^anleil  as 
maicing  the  title  doubtful.  .  .  .  When 
the  doubt  as  to  the  title  is  raised  upon  a 
matter  of  fact,  the  question  whether  it  is 
reasonable  or  not  will  not  depend  solely  on 
the  actual  existence  or  nonexistence  of  the 
fact  as  it  may  appear  after  a  trial  of  it. 
If  it  need  a  trial  to  ascertain  it,  and  es- 
pecially if  its  character  be  such,  or  if  the 
evidence  to  show  it  be  such,  that  it  may  be 
decided  either  way,  or  if  the  evidence  be  not 
readily  arc'e>sil)le  to  the  vendee  so  that  he 
can  establish  the  fact  at  any  time  when 
called  upon,  it  would  certainly  affect  the 
marketable  value  of  the  title.  On  the  other 
hand,  if  there  is  no  doubt  as  to  how  the 
fact  is.  and  it  may  be  readily  and  easily 
shown  at  any  time,  the  title  is  not  rendered 
doubtful  bv  depending  upon  it." 

In  Vought  V.  Williams,  46  Hun,  638,  12 
N.  Y.  S.  R.  733,  it  is  said:  "A  marketable 
title  .  .  .  must  be  free  from  judicial 
doubt  or  uncertainty  as  to  matter  of  facts, 
and  one  in  which  the  possession  can  be  ac- 
fiuired  and  retained  without  litigation  or 
judicial  decision.  That,  if  a  reasonable 
doubt  exists  in  reference  to  any  facts  upon 
which  the  title  depends,  or  such  a  doubt  ex- 
ists that  a  court  of  law  would  not  feel  called 
4L.R.A.(N.S.) 


upon  to  instruct  a  jury  to  find  that  the  fact 
existed,  or  where  the  title  depends  upon  a 
matter  of  fact  such  as  is  not  capable  of 
satisfactory  proof,  a  title  is  not  market- 
able." 

And  in  Shriver  v.  Shriver,  86  N.  Y.  575,  it 
is  said:  **A  title  may  be  doubtful,  which 
is  to  say,  unmarketable,  because  of  the  un- 
certainty of  some  matter  of  fact  appearing 
in  th*  course  of  the  deduction  of  it.  And 
if,  after  the  vendor  has  produced  all  the 
proofs  that  he  can,  a  rational  doubt  still 
remains,  a  title  is  not  marketable.  It  seems 
that  a  rational  doubt  may  be  said  to  exist 
when  a  court  of  law  would  not  feel  called 
upon  to  instruct  a  jury  to  find  that  the  fact 
existed,  on  the  existence  of  which  the  ven- 
dor's title  depends." 

In  Barger  v.  Gery,  64  N.  J.  Eq.  263,  53 
Atl.  483,  the  court,  after  remarking  that  the 
title  may  be  held  marketable  although  de- 
pendent on  the  proofs  of  facts,  and  that  the 
({uantum  of  evidence  necessary  to  render 
such  a  title  marketable  must  necessarily 
rest  upon  the  peculiar  circumstances  of  each 
case,  says:  "The  authorities,  I  think,  es- 
tablish the  rule  as  a  safe  one,  that  a  title 
dependent  on  a  fact  must  be  regarded  a* 
marketable  when  (1)  the  fact  is  so  conclu- 
sively proved  in  the  suit  for  specific  per- 
formance that  a  verdict  against  the  exist- 
ence of  the  fact  would  not  be  allowed  to 
stand  in  o  court  of  law;  and  (2)  where  there 
is  no  reasonable  ground  for  appivhenJing 
that  the  same  fact  cannot  be,  in  like  man- 
ner, proved,  if  necessary,  at  any  time  there- 
after for  the  protection  of  the  purchaser." 

A  title  by  adverse  possession  is  a  mar- 
ketable one.  Tewkslmrv  v.  Howard,  138 
Ind.  103,  37  N.  E.  355. 

But  where  the  vendor  only  shows  unin- 
terrupted occupancy  for  thirty  years  with- 
out negativing  the  existence  of  persons  wh;) 
ini<;ht  still  be  entitled  to  attack  his  title,  it 
will  be  rcfjarded  as  unmarketable.  Fuhr  v. 
Cronin,  82  App.  Div.  210,  81  X.  Y.  Supp.  636. 

WTiere  the  vendor  of  certain  premises,  the 
buildings  on  which  encroach  on  adjoining 
property  from  i  inch  to  3  inches,  does  not 
show  that  such  encroachment  is  not  mate- 
rial and  will  not  affect   the   vahie  of  the 
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iieorge  v.  Conhaim,  38  Minn.  338,  37  X.  W. 
TJU;  Horn  v.  ISutler,  39  Minn.  515,  40  N.  W. 
h:)3;  TownMhend  v.  Goodfeilow,  40  Minn. 
312,  3  L.K.A.  73«,  12  Am.  St.  lUp.  736,  41  N. 
VV.  1056;  Fairchiid  v.  Marsliall.  42  Minn.  14, 
43  N.  VV.  563;  Grejforv  v.  Christian.  42  Minn. 
.304.  18  Am.  St.  Rep.  r^i)!,  44  X.  VV.  202; 
Richmond  v.  Koenip,  43  Minn.  480,  45  X.  VV. 
1093;  I>add  v.  VVeiskopf.  62  Minn.  29.  69 
L.R.A.  785,  64  X.  W.  99;  Duliith  Tx)an  & 
Land  Co.  v.  Klovdahl,  .'i5  Minn.  341,  56  X. 
VV.  1119;  Austin  v.  Harnnm,  52  .Minn.  136, 
53  X.  VV.  1132:  lx»ng  v.  Miller,  46  Minn.  13. 


property,  or  that  the  rij^ht  to  continue  tin* 
buildings  hnH  bcH'n  ac'(|uired  by  adverse  pos- 
Hession,  hia  title  is*  not  marketable.  Stov- 
enaon  v.  Fox,  40  A  pp.  Div.  354.  57  X.  V. 
Supp.  1094. 

A  2-inph  encrnachment  upon  adjoining 
property  by  the  wall  of  a  building  in  procesn 
of  eoiiHtruetion  upon  the  premiHes  eontraeted 
to  be  Hold,  there  beinj;  ni>  one  in  exist  euee 
who  can  execiite  a  release"  or  agreement  to 
permit  the  wall  to  remain,  will  render  the 
title  unmarketable.  Snow  v.  Monk,  81  App. 
Div.  206,  80  X.  Y.  fciupp.  719. 

Where  a  portion  of  the  piers  of  a  stone 
building  beyond  the  inner  surface  of  longi- 
tudinal channels  cut  therein  encroaches  upon 
a  city  Htreet,  but  within  the  .stoop  and  area 
line,  the  title  is  not  thereby  rendered  un- 
marketable, where  it  appears  th«t  the  build- 
ing has  been  erected  for  five  years  without 
objection  on  the  part  of  the  city,  and  that 
the  portion  encroaching  does  not  bear  any 
gart  of  the  weight  of  the  building.  Empire 
Realty  Corp.  v.  Sayre,  107  App.  Div.  415, 
9.->  N.  V.  Supp.  371. 

The  title  to  land  is  not  unmarketable  on 
the  ground  that  a  highway  across  it  ban 
never  been  legally  closed  when  there  has 
been  an  evident  and  notorious  almmUmment 
of  the  road,  and  private  rights  have  grown 
up  in  respect  to  it,  whereby  the  public  are 
estonped  to  assert  their  eawement.  Baldwin 
V.  Trimble,  86  Md.  396,  36  L.R.A.  480,  37 
.\tl.  176. 

A  tax  deed,  which  a  statute  provides  shall 
vest  in  the  grantee  an  absolute  estate  in  fee 
simple,  in  the  absence  (»f  any  known  defect 
in  the  tax  deed  or  proceedings  will  con**ti 
tute  a  marketable  title.  (Jutes  v.  Parmlv. 
03  Wis.  294.  m  X.  VV.  253.  07  \.  W.  739. 

A  tax  title  is  marketable  where  all  proceed- 
ings appi'ar  to  have  been  regubir  and  the 
description  of  the  prop<'rty  was  suiticient  to 
give  notice  to  the  owner  had  he  made  search. 
Reeves  v.  Alter,  9  Sadler  (Pa J  412,  22  W. 
X.  C.  34,  12  Atl.  551. 

The  fact  that  judgments  against  a  prior 
owner  of  the  property  remain  uncanceled 
of  record  docs  not  render  the  title  unmar- 
ketable where  wich  judgment  debtor  has 
been  discharged  in  bankruptcy  by  a  decree 
which  remains  unrevoked,  (i rosso  v.  Alarx. 
45  Misc.  500,  92  X.  Y.  Supp.  773. 

The  fact  that  8ub8e(|uent  to  the  record 
of  the  deed  of  a  purchaser  in  good  faith 
4L.K.A.(N.S.) 


48  X^.  \y,  409;  Josi^n  v.  Schwend,  85  Mnn. 
130,  88  X.   VV.  410. 

An  agreement  to  give  title-  good  of  rec- 
ord 18  only  fulfilled  by  one  that  is  in  fact 
good  of  record. 

Xoyes  V.  Johnson,  139  Mass.  436,  31  X.  E. 
767;  Ziniker  v.  Kuehn,  113  Wis.  421,  88  X. 
W.  605:  Page  v.  Greeley,  75  111.  400;  Todd 
V.  Union  Dime  Sav.  Inst.  128  X.  Y.  636.  2s 
X.  E.  604:  Swayne  v.  Lyon,  67  Pa.  4-36: 
Dobbs  v.  Norcross,  24  X.  J.  Kq.  327 :  Barger 
v.  iiery,  64  X.  J.  Eq.  263,  .53  Atl.  4a3:  Her- 
man V.  Somers,  158  Pa.  424,  38  Am.  St.  Rep. 

there  appears   from   his  grantor  a  deed  of 
previous  date  upon  the  record  will  not  ren 
der  the  title  of  such  purchaser  un market 
able,    .lay  v.  Wilson,  91  Hun,  391,  36  N.  Y. 
Supp.  1H6. 

'Ihe  title  of  a  person  claiming  throuiii 
foreilosure  of  a  mechanic's  lien  after  llu- 
<leath  of  the  person  by  whom  such  lien  \va^ 
incurred  is  marketable,  although  the  heir, 
were  not  nia<le  paities  to  the  proceediags  to 
foreclose,  where  it  is  not  shown  that  thev 
could  have  interposed  any  defense.  Kee<i 
V.  Haymaker,  164  Pa.  575,  30  Atl.  404. 

A  **good  and  marketable"  title  cannot  be 
given  where  the  vendor  holds  subject  to  a 
condition  against  the  erection  of  anv  mill, 
factory,  brewery,  or  distillery  on  the  land. 
Hatley  v.  Foerderer,  162  Pa.  460,  29  Atl. 
868. 

An  outstanding  oil  lease  of  whiih  the  pur- 
chaser was  ignorant  at  the  time  of  the  sale 
renders  a  title  unmarketable.  Roberts  v. 
McFadden,  32  Tex.  Civ.  App,  47.  74  S.  W 
106. 

An    outstanding    right    of    dower,    even 
though  inchoate,  renders  a  title  unmarket 
able.    Cooper  v.  Cooper,  56  X.  J.  Eq.  48.  38 
Atl.  198. 

The  title  taken  by  a  mortgage  trustee 
who  purchased  the  property  on  foreclosure 
is  not  marketable,  such  sale  being  presump- 
tively voidable  at  the  instance  of  the  bene- 
ficiaries. Priessenger  v.  Sharp,  27  Jones  & 
S.  315,  14  X.  Y.  Supp.  372. 

A  title  made  by  a  conveyance  executed 
durinir  the  life  of  the  devisee  for  life,  from 
a  child  having  a  vested  estate  under  the 
provisions  of  If  10  of  the  descent  act,  being 
subject  to  be  devested  in  the  event  of  the 
death  of  such  child  leaving  issue  during  the 
life  of  the  devisee  for  life,  is  not  a  market- 
able title.  J.amprey  v.  Whitehead,  64  X.  J. 
K.|.  408.  51  Atl.  803. 

The  presiunption  of  death  of  one  who  left 
home  f<»r  causes  unknown,  and  has  not  been 
seen  or  heard  of  by  his  family  or  friends 
for  upwards  of  twenty-four  years,  and  who 
when  last  seen  was  about  twenty-three  years 
old,  unmarried,  dissipated,  in  feeble  health, 
and  in  destitute  condition,  is  not  sufficiently 
stnmg  to  make  marketable  a  title  to  real 
estate  which  depends  on  his  death  unmar- 
ried and  without  issue.  Vought  v.  Wil- 
liams. 120  X.  Y.  258.  8  L3JL.  691,  17  Am. 
St.  Rep.  034,  24  X.  B.  196. 
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S^\,  27  Atl.  1050;  Mttcliner  v.  Holmes,  117 
Mo.  185,  22  S.  W.  1070;  Hunting  v.  Damon, 
160  Mass.  441,  35  N.  £.  1064;  Paulmier  v. 
Rowland,  49  N.  J.  Eq.  364,  24  Atl.  268; 
Street  t.  Frencli,  147  111.  342,  35  N.  E.  814; 
Turner  v.  McDonald,  76  Cal.  177,  9  Am.  St. 
Rep.  189,  18  Pac.  262;  Sheehy  v.  Miles,  93 
Cal.  288,  28  Pac  1046;  Harding  v.  Olson,  177 
111.  298,  52  N.  E.  482;  Sturtevant  v.  Jaques, 
14  Allen,  523;  douse's  Appeal,  192  Pa.  108, 
43  Atl.  413;  Irving  v.  Campbell,  121  N.  Y. 
363,  8  L.R.A.  620,  24  N.  E.  821;  Griffith  v. 
Maxfield,  63  Ark.  548,  39  S.  W.  852. 

A  court  of  equity  will  not  now  compel  a 
purchaser  to  accept  a  title  which  is  so 
doubtful  that  it  may  expose  him  to  litiga- 
tion, though  the  court  may  believe  it  to  be 
good. 

Speakman  v.  Forepaugh,  44  Pa.  363;  Close 
V.  Stuyvesant,  132  111.  607,  3  L.R.A.  161,  24 
N.  E.  8G8;  Sharp  Street  Station  v.  Rother, 
83  Md.  280,  34  Atl.  843;  Daniell  v.  Shaw,  106 
Mass.  582,  44  N.  E.  991;  McPherson  v. 
Schade,  149  N.  Y.  16,  43  N.  E.  627;  Frazier 
V.  Boggg,  37  Fla.  307,  20  So.  245;  Vought  v. 
Williams,  120  N.  Y.  257,  8  L.R.A.  591,  17 
Am.  St.  Rep.  634,  24  N.  E.  195;  Irving  v. 
Campbell,  121  N.  Y.  353,  8  L.R.A.  620,  24 
N.  E.  821;  Early  v.  Douglass,  110  Ky. 
813,  62  S.  W.  8G0;  Spencer  v.  Sandusky,  46 
W.  Va.  582,  33  S.  E.  221;  Fahy  v.  Cava 
nagh,  69  N.  J.  Eq.  278,  44  Atl.  154;  Gwin 
T.  Calegaris,  139  Cal.  384,  73  Pac.  851 ;  Bruce 
T.  Wolfe,  102  Mo.  App.  384,  76  S.  W.  723; 
Ruess  V.  Ewen.  1C5  N.  Y.  633,  69  N.  E.  1130, 
Affirming  34  App.  Div.  484,  54  N.  Y.  Supp. 
357;  Vought  v.  Williams,  120  N.  Y.  253,  8 
LJR.A.  591,  17  Am.  St.  Rep.  634,  24  N.  E. 
195 ;  Brooklyn  Park  v.  Armstrong,  45  N.  Y. 
234,  6  Am.  Rep.  70;  Fleming  v.  Bumham, 
100  N,  Y.  1,  2  N.  E.  905;  Jordan  v.  Poillon, 
77  N.  Y.  518;  Heller  v.  Cohen,  154  N.  Y.  209, 
48  N.  E.  527;  Greenblatt  v.  Hermann,  144 
X.  Y.  13,  33  N.  E.  906. 

Messrs.  Calhoun  &  Bennett,  Taylor  & 
Jenks,  and  Reynolds  &  Roeser,  for  respond- 
ents: 

Where  a  title  is  of  record,  and  the  court 
ran  say  as  a  matter  of  law  that  it  is  good, 
the  title  is  sufficient  and  marketable. 

Mathews  v.  Lightner.  85  Minn.  333,  89 
Am.  St.  Rep.  658,  88  N.  W.  992;  I^dd  v. 
Weiskopf,  62  Minn.  20,  69  L.R.A.  785,  64 
N.  W.  99;  Fairchild  v.  Marshall,  42 
Minn.  14,  43  N.  W.  5G3;  Hedderly  v.  John- 
son, 42  Minn.  443,  18  Am.  St.  Rep.  521,  44 
N.  W.  627;  Richmond  v.  Koenig,  43  Minn. 
480,  45  N.  W.  1093;  Townsliend  v.  Goodf el- 
low,  40  Minn.  312,  3  L.R.A.  739,  12  Am.  St. 
Rep.  736,  41  N.  W.  1056;  Womack  v.  Cole- 
man, 89  Minn.  17,  93  N.  W.  663;  Greenblatt 
V.  Hermann,  144  N.  Y.  13,  38  N.  E.  966; 
Meyer  v.  Modreperln,  68  N.  J.  L.  258,  96  Am. 
St.  Rep,  536,  53  Atl.  477. 
4L.R.A.(N.S.) 


The  opinion  of  counsel  does  not  make  a 
title  unmerchantable. 

Montgomery  v.  Pad6o  Coast  Land  Bu- 
reau, 94  Oil.  284,  28  Am.  St.  Rep.  122,  29 
Pac.  640;  Moser  v.  Cochrane,  107  N.  Y.  35, 
13  N.  B.  442;  Vought  v.  Williams,  120  N.  Y. 
253,  8  LJLA.  691,  17  Am.  St.  Rep.  634,  24 
N.  E.  195;  Moot  v.  Business  Men's  Invest. 
Asso.  167  N.  Y.  201,  45  L.R.A.  666,  52  N.  E. 
1;  Atkinson  ▼.  Taylor,  34  Mo.  App.  442; 
DalzeU  v.  Crawford,  1  Clark  (Pa.)   165. 

Elliott,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  an  order  denying 
the  plaintiff's  motion  for  a  new  trial.  There 
is  little,  if  any,  controversy  over  the  mate- 
rial facts.  It  appears  that  upon  March  12, 
1902,  the  appellant,  the  plaintiff  below,  and 
the  respondents,  entered  into  a  written  con- 
tract, whereby,  in  consideration  of  the  sum 
of  $50,000  in  hand  paid,  and  in  consideration 
of  the  covenants  and  agreements  therein 
contained,  the  vendors  granted,  bargained, 
and  sold  to  the  vendee  (the  appellant  here- 
in), his  heirs,  and  assigns  the  exclusive 
rifrht,  privilege,  and  option  to  purchase  oer- 
tuin  lands  in  Itasca  county,  Minnesota, 
known  as  the  **Arcturuft  Mine,"  at  any  time 
on  or  before  July  12,  1902,  for  the  sum  of 
$750,000.  The  appellant  paid  $50,000,  which, 
under  the  contract,  was  to  apply  upon  the 
purchase  price  if  he  elected  to  consummate 
the  sale.  The  grantors  covenanted  that 
they  were  the  owners  in  fee  t^imple  of  the 
premisLM,  fn'e  iHiii  nil  eiiiin)ibnint'e«.  mid 
that  they  had  good  right  and  authority  to 
sell  and  convey  the  same.  Among  other 
provisions,  the  contract  contained  the  fol- 
lowing: 

"It  is  further  agreed  that  the  said  parties 
of  the  first  part  shall  furnish  an  abstract 
of  the  title  to  said  premises  to  the  said 
party  of  the  second  part,  as  soon  as  the 
same  can  reasonably  be  obtained,  with  all 
tax  and  judgment  certificates  necessary  to 
cover  any  liens  that  may  be  upon  the  said 
premises,  and  at  all  events  to  furnish  the 
said  abstract  within  the  next  fifteen  days; 
and  that  thereupon  the  said  party  of  the 
second  part  shall  cause  the  same  to  be  ex- 
amined, and,  in  case  he  shall  find  the  title  to 
said  property,  or  the  record  title  thereof,  de- 
fective, unmerchantable,  or  encumbered,  he 
shall,  within  a  reasonable  time  and  as  near 
as  may  be  within  fifteen  days  from  the  date 
of  the  delivery  of  such  abstract,  notify  the 
said  parties  of  the  first  part,  by  notification 
of  said  Daniel  H.  Freeman,  mailed  to  him 
at  St.  Cloud,  Minnesota,  of  such  defects,  and 
the  said  parties  of  the  first  shall  thereupon 
proceed  to  correct  and  cure  such  defects  an 
speedily  as  possible,  and  at  all  events  shall 
have  such  corrections  complete  on  or  before 


1174 


MINNESOTA  SUPREME  COURT. 


June  15th,  1(;02:  in  case  the  title  to  said 
premises  shall  be  defective,  and  the  said 
parties  of  the  first  part  nhall  fail  to  perfect 
the  same  within  the  time  above  specified, 
and  they  are  notified  thereof,  then  this 
agreement,  at  the  option  of  the  said  party 
of  the  second  part,  shall  cease  and  determine 
altogether,  and  the  moneys  hereinbefore 
provided  to  be  paid  shall  be  refunded,  in 
which  case  there  shall  be  no  claim  for  dj.m- 
ages  by  either  party;  but  the  parties  hereto 
may  agree  upon  a  further  reasonable  time 
for  the  correction  of  such  title.  In  case  a 
difTerence  arises  between  the  counsel  for  the 
said  party  of  the  second  part,  who  may  be 
employed  to  examine  the  title  to  said  prem- 
ises, and  the  counsel  for  the  said  parties  of 
the  first  part,  with  respect  to  any  alleged 
defect  in  the  title  or  in  the  record  of  the 
title  to  said  premises,  as  to  whether  the 
same  is  a  substantial  defect  requiring  cor- 
rection within  the  spirit  and  terms  of  this 
agreement,  or  as  to  whether  such  defects  as 
may  have  been  discovered  in  the  examina- 
tion of  such  title  shall  have  been  substan- 
tially and  suflTiciently  cured,  then  and  in 
such  event  the  matters  of  difTerence  shall  be 
submitted  to  Hon.  D,  B.  Searle  and  Hon. 
Homer  B.  Dibell,  two  of  the  judges  of  the 
district  court  of  the  state  of  Minnesota,  who 
shall  determine  the  siiine,  failing  to  agree  in 
which,  they  may  call  in  a  third  judge  of 
the  said  district  court  within  said  state, 
and  the  decision  of  the  majority  shall  pre- 
▼all  and  be  conclusive  and  binding  upon  the 
parties  hereto." 

It  will  thus  be  seen  that  the  respondents 
agreed  to  furnish  an  abstract  of  title  to  the 
property,  with  all  taxes  and  judgment  cer- 
tificates, within  fifteen  days  after  the  con- 
tract was  signed,  and  the  grantee  was  to 
have  the  same  examined,  and,  if  he  found 
the  title  or  the  record  title  to  be  defective, 
unmerchantable,  or  encumbered,  he  should, 
within  a  reajonable  time,  as  near  as  may  be 
within  fifteen  days  from  the  day  of  the  de- 
livery of  the  abstract,  notify  the  respond- 
ents of  such  defects,  and  respondents  should 
proceed  to  correct  and  cure  such  defects  as 
speedily  as  possible,  and  in  all  events  hove 
such  corrections  completed  on  or  before  June 
16,  1902.  It  was  provided  that,  "  ir  case  the 
title  to  said  premises  shall  be  defective,  and 
the  snid  parties  of  the  first  part  shall  fail 
to  perfect  the  same  within  the  time  above 
specified,  and  they  are  notified  thereof,  then 
this  agreement,  at  the  option  of  the  said 
party  of  the  second  part,  shall  cease  and 
determine  altogether,  and  the  moneys  here- 
tofore provided  to  be  paid  shall  be  refund- 
ed; and  in  which  case  there  shall  be  no  claim 
for  damages  by  either  party."  It  is  further 
MC^reed  between  the  parties  "that  time  is  ot 
the  essence  of  this  agreement  in  respect  to 
1L.R.A.(N.S.) 


all  matters  and  things  herein  by  the  respect 
tive  parties  hereto  agreed  to  be  done  and 
performed."  In  case  a  difference  shall  arise 
between  the  counsel  of  the  respective  parties 
with  respect  to  any  a11eg<>d  defect  in  the  title, 
or  in  the  record  title,  as  to  whether  the  same 
is  a  substantial  defect,  requiring  correction 
within  the  spirit  and  terms  of  the  agree- 
ment, or  as  to  whether  such  defects  had  been 
sufiSciently  cured,  then  the  matters  of  dif- 
ference shall  be  submitted  to  two  distinct 
judges  of  the  state,  named  in  the  agreement, 
who  shall  determine  the  same,  "failing  to 
agree  in  which  they  may  call  in  a  third 
judge  of  the  said  district  court  of  the  said 
state,  and  the  decision  of  the  majority  shall 
prevail  and  be  conclusive  and  binding  upon 
the  parties  hereto."  Within  a  few  days 
after  the  contract  was  signed,  the  respond- 
ents delivered  an  incomplete  abstract  of  title 
which  had  been  used  in  some  prior  transac- 
tion, and  requested  appellant's  attorney  to 
have  it  brought  down  to  date.  The  abstract 
as  brought  down  and  completed  by  the  reiris- 
ter  of  deeds  at  the  instance  of  appellant's 
attorney  disclosed  the  matters  which  give 
rise  to  the  controversy  respecting  the  title 
and  the  record  title  to  the  property.  The 
alleged  defects,  so  far  as  of  present  im- 
portance grew  out  of  the  existence  of  two 
previous  leases  which  have  been  referred  to 
as  the  Foley  and  Snider  leases. 

(a)  It  appeared  from  the  abstract  that 
while  Josiah  E.  Hay  ward,  the  ancestor  of  the 
respondents,  owned  the  lands  in  question, 
he  on  March  19,  1892,  his  wife  joining,  ex- 
ecuted and  delivered  to  Timothy  Foley  and 
Daniel  H.  Freeman  a  mining  lease  for  the 
greater  portion  of  the  land.  This  lease  ran 
for  a  period  of  fifty  years  from  its  date.  It 
provided  for  the  payment  of  a  nominal  rent- 
al until  the  lapse  of  a  period  of  five  years 
after  a  railroad  should  have  been  completed 
to  within  1  mile  of  the  property,  and  there- 
after there  should  be  paid  a  royalty  upon 
the  iron  ore  mined  and  removed  from  the 
premises.  This  lease  further  granted  an 
option  for  and  throughout  the  full  period 
of  the  lease  to  the  lessees,  their  heirs,  or  as- 
signs to  purchase  the  premises  for  $100,000. 
The  instrument  was  recorded  in  Itasca  coun- 
ty. The  abstract  also  showed  an  assign- 
ment recorded  in  the  same  county  of  a  four- 
sevenths  interest  therein  to  Josiah  E.  Hay- 
ward,  Henry  C.  Waite,  Datus  E.Meyers. and 
Frank  E.  Searle,  and  an  assignment  from 
these  assignees  and,  the  original  lessees  of 
the  entire  lease  and  contract  to  the  Foley 
Mining  Company.  No  wives  joined  with 
any  of  these  assignors  in  making  the  as- 
signment. It  is  admitted  that  the  assignor* 
were  all  married  men  at  the  time  of  tht 
making  of  such  assignment  and  their  wives 
were  then  living.    There  was  nothing  upon 
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the   abstract  or  records   to  show  that  the 
rights   and  interests  of  these  married  wo- 
men, whatever  they  were,  had  been  acquired 
or  extinguished  or  surrendered.    There  was 
nothing  on  the  abstract  or  record  to  show 
any  surrender  or  termination  of  the  estate 
or  rights  of  the  Foley  Mining  Company,  ex- 
cept what  purported  to  be  a  certified  copy 
of  a  judgment  in  an  action  to  determine  ad- 
verse claims  brought  by  the  female  respond- 
ents herein,  as  plaintiffs,  wherein  the  Foley 
Mining    Company  was  the  sole  defendant. 
The    copy   of   the   judgment    was    recorded 
February  13,  1899,  but  the  certificate  of  com- 
parison of  the  certified  copy  so  recorded  was 
dated  February  20,  1899,  and  the  copy  of  the 
judgment  bore  date  February  25,  1S99.     The 
files  in  the  clerk's  office  showed  that  this 
judgment  was  not  entered  in  any  form  in 
the  clerk's  ofl5ce  until  twelve  days  after  the 
record  of  the  certified  copy  in  the  office  of 
the  register  of  deeds*,  and  that  no  judgment 
was  ever  entered  in  the  judgment  book  in 
said  action  unh^ss  a  judgment  in  an  action 
entitled  Mary  O.  Coates,  Clara  H.  Freeman, 
Flora   H.   Holden,  and  John  0.  McClure  T. 
Foley  Mining  Company  was  such  judgment, 
(b)   The  abstract  also  showed  that  on  No- 
vember 29,  1895,  the  respondents  entered  in- 
to an  agreement  with  one  Margaret  E.  Sni- 
der, which  was  recorded  Febriiary  17,  1890, 
whereby,  for  a  valuable  consideration,  there- 
in    acknowledged,     respondents     sold     and 
agreed  to  convey  to  the  said  Margaret  E. 
finider,  on  or  before  the  1st  day  of  January, 
1900,  the  greater  portion  of  the  land  covered 
by  the  contract  between  the  appellant  and 
respondents.     This  agreement  provided  that 
said    Snider,    her   heirs,   or   a^isigiis    should, 
not  later  than  January  1,  18U(J,  commence 
explorations  on  the  premises  for  the  discov- 
ery of  iron  ore,  and  prosecute  the  same  with 
reasonable    diligence    until     either    $10,000 
should  have  been  expended  or  400  tons  of 
iron  ore  be  discovered  in  the  said  premises, 
or  until  $10,000  should  have  been  paid  on  the 
contract.     The  agreement  provided  for  de- 
ferred payments  to  be  made  at  different  in- 
tervals, aggregating  $90,000,  and  for  a  credit 
on  the  purchase  price  for  all  iron  ore  taken 
out  at  the  rate  of  25  cents  per  ton;   and 
provided  that  in   the  event  of  default  the 
first  parties  to  the  contract  might  terminate 
the  same  by  serving  notice  in  writing  upon 
the  holder  of  the  contract,  first  giving  sixty 
days  within  which  to  comply  with  its  terms. 
■On  March  9,   1897,  the  respondents  caused 
a  notice  or  declaration  to  be  recorded  in  the 
office  of  the  register  of  deeds  claiming  a  de- 
fault in  the  contract  in  the  payment  of  said 
sum  of  $10,000.    But  there  also  appeared  of 
record   a   new   and   modified   agreement   in 
writing  entered  into  between  the  Arctunis 
Iron   Company  and  the  respondents  on  or 
4LR.A.(N.S.) 


about  May  13,  1897,  reciting  the  former 
agreements  and  alleged  default,  by  which 
last  agreement,  for  valuable  considerations, 
therein  acknowledged,  the  alleged  forfei- 
ture and  dissolution  were  withdrawn  and 
canceled,  and  the  time  for  the  making  of 
the  various  payments  extended,  one  or  more 
parcels  of  the  premises  released  and  addi- 
tional payments  agreed  to  be  made.  It  also 
provided  that  the  same  might  be  terminated 
by  serving  notice  as  provided  by  chapter  223, 
p.  431,  Laws  1897.  This  latter  contract  ap- 
peared of  record,  and  was  entered  on  the 
abstract,  and  wa»  encountered  by  the  appel- 
lant in  making  an  examination  of  the  title. 
There  was  nothing  of  record  to  show  any  re- 
lease of  this  contract  or  the  rights  or  estate 
granted  thereunder,  and  the  only  thing 
which  appeared,  or  has  ever  been  made  to 
appear,  respecting  the  termination  of  this 
contract,  or  the  extinguishment  of  the  rights 
or  estate  therein  granted,  is  the  record  on 
February  13,  1899,  of  a  notice  without  date 
in  the  office  of  said  register  of  deeds  which 
recites  certain  alleged  defaults  in  the  mak- 
ing of  said  payments  required  by  the  con- 
tract, and  specified  that  the  contract  should 
be  canceled  and  determined  December  20, 
1897,  unless  the  conditions  and  agreements 
as  to  which  default  had  been  made  should 
have  been  complied  with  on  or  before  that 
date.  Accompanying  this  notice  was  proof 
that  it  had  been  published. 

The  title  was  examined  by  Mr.  Washburn, 
as  attorney  for  the  appellant,  and,  while  en- 
gaged in  his  investigations,  he  was  informed 
by  interested  parties  that  they  still  claimea 
rights  under  the  Snider  contract.  On  March 
5  and  24,  and  April  5,  1902,  he  sent  letters 
to  Mr.  Taylor,  the  attorney  for  the  respond- 
ents, calling  his  attention  to  the  alleged  de- 
fects in  the  record  title,  and  insisting  that 
they  were  material  and  should  be  cured.  In 
the  latter  part  of  May  Mr.  Taylor  informed 
Mr.  Washburn  that  "we  have  concluded  to 
arbitrate."  Thereupon,  on  May  26,  1902,  ap- 
pellant sent  to  respondents  a  communication 
which  contained  the  following  language: 
"We  must  insist  upon  the  substantial  char- 
acter of  the  objections  raised  and  assuredly 
cannot  waive  them,  and  we  are  extremely 
anxious,  as  the  time  is  now  growing 
short,  to  have  the  matter  determined,  and 
this  communication  is  sent  to  you  for  the 
purpose  of  bringing  to  a  speedy  hearing 
the  reference  of  these  questions  before  the 
district  judges  mentioned  in  the  contract  as 
arbitrators.  The  objections  raised  to  the 
title  and  to  the  record  title,  the  character 
and  the  validity  of  which  are  to  be  deter- 
mined by  such  arbitrators,  are:  (a)  Wheth- 
er the  interest  and  estate  in  said  property 
under  a  mining  lease  executed  by  Haywaid 
and  wife  to  Timothy  Foley  and  Daniel  H. 
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Freeman  in  1892  have  been  extinguished,  and 
whether  the  same  has  been  done  so  as  to 
clear  the  reoord  title  to  the  premises  there- 
of and  of  all  persons  who  may  claim  there- 
under, including  Foley  Mining  Company  and 
the  wives  of  Josiah  J!}.  Hayward,  Henry  G. 
Waits,  Datus  E.  Meyers,  and  Frank  £. 
Searle.  (b)  Whether  the  interest  and  rights 
of  the  Arcturus  Iron  Company  under  a  cer- 
tain contract  of  sale  made  by  you  to  Mar- 
garet £.  Snider  November  29,  '95,  and  as- 
signed by  said  Snider  to  Arcturus  Iron  Com- 
pany, have  been  detennined  and  extin- 
guished and  sufficiently  detennined  and  ex- 
tinguished of  record  to  remove  the  cloud 
thereof  from  the  title.  ...  As  your 
counsel  has  advised  my  counsel  that  you  de- 
sire to  arbitrate  the  validity  of  these  objec- 
tions, I  respectfully  ask  that  you  at  once  ar- 
range for  a  hearing  before  the  arbitrators  at 
the  earliest  possible  time." 

After  some  further  correspondence  the 
parties  met  at  St.  Paul  June  14,  1002,  and 
submitted  their  respective  claims  to  Judge 
Searle  and  Judge  Dibell,  the  arbitrators 
named  in  the  contract.  No  claim  was  made 
on  the  part  of  the  respondents  that  they  had 
cured  any  alleged  defects  in  the  title  or  the 
record  title,  but  they  stood  on  the  claim 
that  they  were  not  such  defects  as  they  were 
required  to  cure  under  the  contract;  that  is, 
they  were  not  substantial  defects.  The  ar- 
bitrators were  unable  to  agree,  and  each 
prepared  and  submitted  an  opinion  support- 
ing his  views;  the  last,  that  of  Judge  Dibell, 
being  dated  July  1,  1902.  From  this  time 
on  plaintiff  made  earnest  efforts  to  have  a 
third  judge  selected  and  a  final  determina- 
tion made.  The  trial  court  has  found  that 
"the  plaintiff  and  his  attorney,  by  letters, 
telegrams,  and  oral  requests,  used  their  ut- 
most efforts  in  endeavoring  to  obtain  a  de- 
cision of  a  board  of  arbitrators  as  to  de- 
fendants' title  to  the  land  in  controversy; 
but  that  neither  of  the  judges  named  as  ar- 
bitrators in  the  contract  are  in  fault  or  in 
any  way  responsible  for  the  failure  to  call 
in  a  third  arbitrator,  or  for  the  failure  to 
have  the  determination  of  the  question  of 
title  arrived  at."  The  evidence  amply  sup- 
ports the  conclusion  that  the  appellant  used 
every  effort  to  secure  the  selection  of  the 
third  arbitrator;  and,  waiving  the  question 
of  the  location  of  the  fault,  we  are  satisfied 
that  the  appellant  was  clearly  justified  in 
refusing  to  longer  urge  the  arbitration  or 
rely  upon  the  respondents'  right  thereto 
and  in  seeking  to  have  the  question  of  his 
rights  determined  by  the  courts.  On  July 
17,  1902,  the  appellant  served  notice  upon 
the  respondents  that,  as  they  had  failed  to 
comply  with  the  contract  in  regard  to  fur- 
nishing a  perfect  title  and  a  perfect  record 
title,  he  elected  to  terminate  the  contract, 
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and  tendered  a  proper  release  of  his  interest 
in  the  lands,  and  demanded  the  return  of  the 
i«oney  which  he  had  paid.  An  action  to  re- 
cover the  $50,000  which  had  been  paid  to  the 
respondents  was  then  brought,  and  resulted 
in  a  decision  in  favor  of  the  defendants 
therein.  The  court  found,  among  other 
things,  "that  on  the  12th  day  of  July,  1902,. 
the  defendants,  Mary  O.  Coates,  Clara  H. 
Freeman,  John  O.  McClure,  and  Eliza  B. 
Holden,  were,  ever  since  have  been,  and  now 
are,  the  owners  in  fee  simple  of  the  land  de- 
scribed in  the  contract,  .  .  .  and  had 
during  all  said  time  a  good  reoord  title 
thereto;  and  that  their  title  to  said  land  and 
the  record  title  thereto  was  nou  defective, 
immerchantable,  or  encumbered."  The  en- 
tire case  is  involved  in  the  correctness  of 
this  finding. 

1.  We  are  not  able  to  accept  the  respond- 
ents' theory  for  the  construction  of  this  con- 
tract. It  calls  for  a  title  of  record,  mer- 
chantable and  unencumbered.  The  vendors 
agreed  to  furnish  such  a  title  by  June  12, 
1902,  and  the  language,  as  well  as  the  en- 
tire structure,  framework,  and  import  of  the 
contract  shows  that  the  parties  intended  to 
nmke  time  of  the  essence  of  the  contract. 
The  respondents'  contention  rests  upon  the 
assumption  that  the  title  was  such  aa  they 
were  required  to  furnish.  Assuming  this 
important  fact,  it  is  argued  that  the  appel- 
lant was  required  to  make  his  election  to 
purchase  the  property  before  the  12th  day 
of  July,  1902.  The  contract  requires  a  writ- 
ten notice  of  the  intention  to  elect  to  exer- 
cise the  right  to  consummate  the  purchase, 
and  provides  that,  **in  case  the  said  party 
of  the  second  part  shall  elect  not  to  exercise 
the  right  and  option  herein  granted  to  pur- 
chase the  said  premises  and  not  to  consum- 
mate the  purchase  thereof,  then  and  in  that 
event,  the  said  sum  of  $50,000,  the  payment 
of  which  is  hereby  acknowledged,  shall  be 
forfeited  to  the  said  parties  of  ttie  first  part 
as  liquidated  damages,  as  being  a  reasonable 
consideration  for  this  agreement.  In  case 
the  said  party  of  the  second  part  shall  fail 
to  give  a  notice  of  his  election  hereinbefore 
provided,  the  same  shall  be  deemed  to  be  an 
election  not  to  consummate  such  purchase.* 

The  contract  must  be  read  as  a  whole, 
giving  due  force  and  effect  to  all  its  pro- 
visions. This  provision  for  the  forfeiture  of 
the  $50,000  must  rest  upon  the  condition 
that  the  vendee  has  refused,  without  cause, 
to  consummate  the  contract.  It  was,  of 
course,  never  intended  that  the  money 
should  be  forfeited  in  the  event  that  the 
vendor  failed  to  furnish  a  title  such  as  called 
for  by  the  contract.  If  the  vendor  tendered 
a  marketable  reoord  title  before  June  12. 
1902,  the  vendee  was  required  to  complete 
the  contract  or  lose  the  money  he  had  paid. 
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If  the  title  was  not  tendered  by  that  date. 
he  had  the  right  to  cancel  the  contract  and 
recover  the  amount  he  had  paid.  The  re- 
spondents elected  to  stand  upon  their  title 
as  it  was,  and  under  those  conditions  they 
were  not  entitled  to  a  notice  giving  them 
further  time.  Had  the  arbitration  been  de- 
termined in  favor  of  the  appellant,  he  would 
have  been  entitled  to  recover  his  payment; 
but,  if  it  had  been  determined  in  favor  of 
the  respondents,  the  appellant  must  have 
carried  the  contract  to  completion  according 
to  its  terms  or  forfeited  the  $50,000  which  he 
had  paid.  The  rights  of  the  parties,  so  far 
as  they  depended  upon  the  conditions  of  the 
title,  were  fixed  upon  June  12,  1902,  and  all 
future  proceedings,  whether  before  arbi- 
trators or  courts,  were  for  the  purpose  of 
determining  their  rights  as  of  that  date. 
The  notice  given  on  June  17,  1902,  was  all 
that  the  respondents  were  entitled  to  receive 
under  the  circumstances  and  conditions  then 
existing.  We  confess  our  inability  to  grasp 
the  force  of  the  respondents'  contention  that 
the  appellant  is  claiming  a  forfeiture.  Nor 
does  the  suggestion  that  he  is  insisting  upon 
his  pound  of  flesh  seem  appropriate. 

2.  As  we  construe  this  contract,  it  calls 
for  an  abstract  which  shows  a  good  title  of 
record  in  the  vendors  and  which  discloses 
BufHcient  of  record  to  defeat  the  claim  of 
any  adverse  claimant.  George  v.  Oonhaim, 
38  Minn.  338,  37  N.  W.  791.  It  requires  re- 
spondents to  furnish  an  abstract  of  title 
within  fifteen  days;  and  thereafter  the 
vendee  must  cause  the  same  to  be  examined, 
and,  "in  case  he  shall  find  the  title  of  said 
property,  or  the  record  title  thereof,  defect- 
ive, unmerchantable,  or  encumbered,"  he 
shall  notify  the  vendors  of  the  defects.'  A 
somewhat  similar  requirement  was  consid- 
ered in  Horn  v.  Butler,  39  Minn.  515,  40  N. 
W.  833.  The  contract  there  provided:  "Ab- 
stract of  title  to  be  furnished  without  delay. 
.  .  .  In  case  the  title  shall  be  ascertained 
to  be  unmarketable  to  such  an  extent  as  to 
warrant  the  purchaser  in  refusing  the  same 
and  shall  so  refuse  the  same  upon  that 
ground,"  earnest  money  shall  be  returned. 
The  abstract  failed  to  show  a  good  title  in 
the  vendor,  and  the  court  said:  "In  deter- 
mining the  marketability  of  defendant's 
title  to  the  property  described  in  the  con- 
tract,— in  ascertaining  the  validity  of  his 
alleged  title,  — plaintiffs  were  justified  in  re" 
lying  solely  upon  the  abstract  furnished  by 
him  for  their  guidance.  If  it  did  not  dis- 
close his  ownership, — the  marketable  char- 
acter of  his  title, — they  were  not  obliged  to 
examine  further  or  elsewhere.  Their  refusal 
to  proceed  was  warranted.  It  may  be  the 
fact  that  defendant's  title  was,  or  could  be 
made,  complete ;  but  no  provision  was  made 
in  the  contract  for  the  perfecting  thereof, 
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should  it  be  found  defective.  The  marketa- 
ble character  of  the  title  depended  upon  the 
record,  and  this  would  or  should  be  shown 
by  the  abstract."  Lessonich  v.  Sellers,  119 
Iowa,  314  93  N.  W.  348;  Kane  v.  Rippey, 
22  Or.  29f),  23  Pac.  180.  A  contract  "to  con- 
vey unto  the  second  party  by  warranty  deed 
with  an  abstract  showing  a  good  title"  re- 
fers to  the  record  title  which  might  be 
epitomized  on  the  abstract.  Such  a  contract 
calls  for  a  good  title  on  the  abstract,  or  at 
least  of  record.  Fagan  y.  Hook  (Iowa)  105 
N.  W.  155;  Spooner  v.  Cross.  127  Iowa,  259,^ 
102  N.  W.  1119;  Martin  v.  Roberts,  127  Iowa, 
218,  102  N.  W.  1128.  In  Bro>vn  v.  Widen 
(Iowa)  103  N.  W.  158,  the  court  said:  "The- 
contract  called  for  an  abstract  showing  good 
title,  and  nothing  less  than  this  would  sat- 
isfy the  condition,  no  matter  what  the  ven* 
dor's  real  title  might  be."  See  Boas  v.  Far- 
rington,  85  Cal.  635,  24  Pac.  787 ;  Noyes  v. 
Johnson,  139  Mass.  436,  31  N.  E.  767;  Zunker 
V.  Kuehn,  113  Wis.  421,  88  X.  W.  605;  Hel- 
ler  V.  Cohen,  154  N.  Y.  299,  48  N.  E.  527  ^ 
Howe  V.  Hutchinson,  105  lU.  501;  Gwin  v. 
Calegaris,  139  Cal.  384,  73  Pac.  861;  Bruce  v. 
Wollfe,  102  Mo.  App.  384,  76  S.  W.  723.  This 
contract  calls  for  a  title  good  in  fact  and  for 
an  abstract  showing  a  good  title  of  record, 
but  it  was  evidently  not  contemplated  that 
the  vendee  should  rely  entirely  upon  the  ab- 
stract. It  was  not  so  construed  by  the  par- 
ties. An  admittedly  incomplete  abstract 
was  delivered  to  the  vendee's  attorney  and 
accepted  by  him  with  the  understanding  that 
he  would  have  it  brought  down  to  date  and 
made  to  show  the  whole  record  title  of  the 
vendors.  It  was  the  record  title,  and  not 
the  abstract,  upon  which  the  vendee  was 
entitled  to  rely. 

3.  A  purchaser  under  such  a  contract  is 
not  required  to  resort  to  evidence  dehors  the 
record.  It  is  not  sufficient  that  the  title  is 
good  in  fact;  that  is,  capable  of  being  made 
good  by  the  production  of  affidavits  or  other 
oral  testimony.  It  must  be  good  of  rec- 
ord. So,  even  a  good  title  may  be  unmar- 
ketable. Block  V.  Ryan,  4  App.  D.  C.  283; 
Speakman  v.  Forepaugh,  44  Pa.  363;  Close 
V.  Stuyvesant,  132  111.  607,  3  L.R.A.  161,  24 
X.  E.  8C8.  As  far  as  the  principle  is  con- 
cerned, it  seems  to  be  immaterial  whether 
the  contract  authorizes  the  vendee  to  rely 
upon  the  abstract  or  the  record.  In  either 
case  he  cannot  be  required  to  resort  to  oral 
evidence.  In  Fagan  v.  Hook,  supra,  the 
court  said:  "The  title  may  be  good;  but 
one  to  whom  an  abstract  showing  a  good 
title  has  been  promised  as  a  condition 
precedent  is  not  bound  to  accept  any  evi- 
dence thereof,  except  that  contained  in  the 
abstract.  The  vendee  in  such  a  case  is  not 
required  to  accept  or  rely  on  parol  evidence 
of  title  or  information  dehors  the  record,  or 
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the  word  of  the  vendor."  It  was  therefore 
held  that  the  purchaser  was  not  obliged  to 
accept  the  title  which  was  bad  of  record, 
although  capable  of  being  made  good  by  evi- 
tienoe  showing  adverse  possession  for  the 
statutory  period  of  time.  Carolau  v.  Yoran, 
104  App.  Div.  488,  93  N.  Y.  Supp.  935;  Fagan 
V.  Hook  and  Koye>  v.  Johnson,  supra;  Page 
V.  Greeley,  76  111.  400;  Gwin  v.  Calegaria; 
Bruce  v.  Wolfe;  and  Zunker  v.  Kuehn, — 
aupra.  A  title  is  not  marketable  where  it 
"depends  necessarily  upon  matter  in  pais 
which  is  in  itself  a  doubtful  fact  and  never 
can  be  determined  or  established  except  by 
bringiiii;  every  jwrly  into  court,-  -certainlj* 
others  besides  the  immediate  part\  to  the 
suit  for  sj)ecific  performance."  Rutherford 
Land  &  Iniprov.  Co.  v.  Sanntrock  (N.  J.  Eq.) 
44  Atl.  938;  Ruess  v.  Ewen,  34  App.  Div. 
484,  54  N.  Y.  Supp.  357.  Affirmed  in  165  N.  Y. 
«33,  59  X.  E.  1130;  Smith  v.  Death.  5  Madd. 
371,  21  Revised  Rep.  314.  This  rule  waa  ap- 
plied in  Austin  v.  Barnum.  52  Minn.  136, 
53  N.  W.  1132.  The  record  there  disclosed 
jun  unsatisfied  mortgage,  and  its  date  showed 
that  it  might  have  been,  and  inferentiully 
was,  barred  by  the  statute  of  limitations, 
but,  as  this  might  depend  upon  matters 
which  did  not  appear  of  record,  the  title  was 
held  to  be  unmarketable.  The  action  was  to 
recover  the  money  which  had  been  paid  un- 
der the  contract;  and  the  court  said:  •'Be- 
cause of  the  mortgage  which  of  record  was 
unsatisfied  and  undischurged  the  title  was 
<iefective,  and  respondent's  right  of  action 
accrued.  The  time  for  payment  of  the  debt 
may  have  been  extended  by  agreement  of  the 
parties,  or  partial  payments  may  have  been 
made,  operating  to  prevent  the  running  of 
the  statute  of  limitations  against  the  mort- 
gage security;  thus  keeping  it  still  alive." 
Where  the  vendor  is  required  to  furnish  a 
title  good  in  fact  and  in  law,  without  refer- 
ence to  the  record,  he  may,  of  course,  rest 
upon  the  bar  of  the  statute  of  limitations, 
provided  it  clearly  appears  that  tlie  entry  of 
the  real  owner  is  barred.  Pratt  v.  Eby,  67 
Pa.  396.  The  application  of  this  rule  dis- 
poses of  the  respondents'  contentions,  unless 
their  record  title  was  clearly  marketable  and 
unencumbered.  We  are  not  called  upon  to 
determine  the  validity  of  any  claim  which 
may  be  made  by  the  Arcturus  Mining  Com- 
pany or  its  successors  uncler  the  Snider  con- 
tract. It  is  certainly  not  clear  beyond  any 
reasonable  doubt  that  the  rights  which  were 
created  by  that  contract  were  terminated 
by  the  giving  of  the  notice  provided  by  chap- 
ter 223,  p.  431,  Gen.  Laws,  1S97.  If  the  com- 
pany was  in  default  when  the  notice  was 
tfiven,  it  had  a  legal  right  to  remove  the  de- 
fault within  the  time  limited  by  the  notice. 
Whether  it  was  in  fact  in  default,  and,  if 
so.  whether  such  default  was  removed,  does 
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not  appear  of  record,  and  would  necessarily 
have  to  be  established  by  oral  evidence. 

4.  The  question  whether  this  title  was 
such  as  was  called  for  by  the  contract  can- 
not be  determined  by  an  examination  of  the 
record  alone.  In  Ladd  v.  Weiskopf,  62  .Minn. 
29,  69  L.R.A.  785,  64  N.  W.  99,  and  Mathews 
V.  Lightner,  86  Minn.  333,  vS9  Am.  St.  Kep. 
558,  88  N.  W.  992,  it  was  held  that  a  title  is 
not  unmarketable  when  no  question  of  ftua 
is  involved,  but  only  one  of  law  arising 
exclusively  upon  the  construction  of  a  record 
muniment  of  title  and  all  the  parties  in 
interest  are  before  the  court,  so  that  it*- 
decision  will  be  a  final  determination  of 
the  matter.  But,  even  if  the  present  case 
involved  only  a  question  of  law  arising  upon 
the  construction  of  the  record,  it  could  not 
be  controlled  by  this  rule  because  all  the 
parties  in  interest  are  not  before  the  court. 
If  this  court  should  hold,  for  instance,  that 
the  claims  of  the  Arcturus  Mining  Company 
were  cut  out  by  the  service  of  the  notice 
of  default,  it  would  not  bind  that  company 
or  its  successors  in  interest.  The  claimants 
would  be  entitled  to  their  day  in  court,  and 
upon  a   full  hearing  a  different  conclusion 

'  might  be  reached.    A  vendee  will  not  be  re- 
I  quired  to  accept  a  title  on  the  court's  as- 
surance that  it  is  good  and  marketable,  and 
,  assume  the  risk  of  contesting  the  question 
i  in  another  action  wherein  the  issues  of  law 
j  and  fact  may  be  differently  determined  by 
I  the  same  or  some  other  court.     Townshend 
v.  (3(K)(lfello\v.  40  Minn.  312.  3  L.R.A.  739. 
12  Am.  St.  Rep.  736,  41  X.  W.  1056;  Heller 
V.  Cohen,  15  Misc.  378,  36  N.  Y.  Supp.  068: 
Fleming  v.  Burnham,  100  N.  Y.  1,  2  N.  E. 
905:  3rokaw  v.  Duff  v.  165  N.  Y.  391,  59  X. 
E.  196. 

5.  Tlic  distinction  which  once  prevailed  as 
to  marketable  titles  l>etween  courts  of  law 
and  equity  no  longer  exists.  An  action  at 
law  by  the  vendee  to  recover  back  purchase 
money  paid  must  now  be  based  upon  the 
grounds  which  would  justify  a  court  of 
equity  in  refusing  to  compel  him  to  accept 
the  title.  Ladd  v.  Weiskopf,  supra:  Moore 
v.  Williams,  116  X.  Y.  586,  5  L.R,A.  654.  12 
Am.  St.  Rep.  844.  22  X.  E.  233;  Brokaw  t. 
Duffy,  supra.  In  Siigden  on  Vendors  (chap. 
10,  i  3)  it  is  said:  '*A  court  of  equity  is 
anxions  to  protect  a  purchaser  and  give  to 
him  reasonable  security  for  his  title,  not 
compelling  him  to  take  a  title  without  know- 
ing whether  it  is  good  or  bad.  The  inclina- 
tion of  the  court  is  in  favor  of  the  ^'cndee. 
and  a  vendor  claiming  to  be  exempted  from 
the  general  rule  is  required  clearly  to  estab- 
lish a  case  of  exivption.  To  enable  equity  to 
enforce  the  specific  performance  against  a 
purchaser,  the  title  to  the  estate  ought,  like 
Cesar's  wife,  to  be  free  even  from  suspicion: 
for  it  would  be  an  extraordinary  proceeding 
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•for  a  court  of  equity  to  compel  a  purchaser 
to  take  an  estate  which  it  cannot  warrant 
to  him.  It  has,  therefore,  become  a  settled 
.ind  invariable  rule  that  a  purchaser  shall 
not  be  compelled  to  accept  a  doubtful  title; 
and  the  court  will  not  have  regard  to  its 
•own  opinion  only,  but  will  take  into  account 
what  the  opinion  of  other  competent  persons 
may  be.'*  But  the  standard  set  by  Ccesar 
for  his  wife  is  a  little  higher  than  the  law 
requires  for  a  title.  Street  v.  French,  147 
ill.  342,  35  N.  E.  814.  In  Vreeland  v.  Blau- 
velt,  23  N.  J.  Eq.  483,  Vice  Chancellor  Dodd 
said:  "A  court  of  equity  will  not  compel  a 
purchaser  to  take  a  doubtful  title.  If  there 
is  such  an  uncertainty  about  the  title  as 
-to  affect  its  marketable  value,  even  though 
M.  court  might  consider  it  good,  still  the  con- 
t  ract  may  not  be  specifically  enforced.  But 
Inhere  must  be  some  debatable  grounds  on 
which  the  doubt  may  be  justified."  A  mar- 
ketable title  means  a  title  free  from-  rea- 
.^onable  doubt, — what  Lord  Eldon,  in  Sta- 
lky Iton  V.  Scott,  16  Ves.  Jr.  272,  called  a 
rational  doubt.  Austin  v.  Barnum,  52  Minn. 
136,  53  N.  W.  1132;  Hedderly  v.  Johnson, 
42  Minn.  443,  18  Am.  St.  Hop.*521,  44  X.  W. 
o27;  Richmond  v.  Koenig.  43  Minn.  480,  45 
X.  W.  1093;  Fleming  v.  Burnham,  supra; 
Kilpatrick  v.  Barron,  125  N.  Y.  751,  26  N.  E. 
■925;  Holmes  v.  Woods,  168  Pa.  530,  32  Atl. 
54;  Morrison  v.  Wagg\',  43  W.  Va.  405,  27 
S.  E.  314;  Downey  v.  Seib,  102  App.  Div.  317, 
1>2  N.  Y.  Supp.  431;  Muller  v.  Palmer,  144 
Cal.  305,  77  Pac.  954;  Jeffries  v.  Jeffries, 
117  Mass.  184;  CoUard  v.  Sampson.  1  Eq. 
Rep.  262:  Wilde  v.  Fort,  4  Taunt.  334,  13 
Revised  Rep.  616.  It  means  a  title  which 
would  insure  to  the  vendee  the  peaceable 
enjoyment  of  the  property.  Barnard  v. 
Brown,  112  Mich.  452,  70  N.  W.  1038,  67  Am. 
St.  Rep.  432.  "Every  title  is  doubtful  which 
invites  or  exposes  the  party  holding  it  to 
litigation.  If  there  be  color  of  outstanding 
title  which  may  prove  substantial,  though 
there  is  not  enough  evidence  to  enable  the 
<hancellor  to  say  so,  a  purchaser  will  not 
be  held  to  take  it  and  encounter  the  hazard 
of  litigation."  Herman  v.  Soraers,  158  Pa. 
424,  38  Am.  St.  Rep.  851,  27  Atl.  1050;  Cor- 
bett  v.  McGregor  (Tex.  Civ.  App.)  84  S.  W. 
278;  Frazier  v.  Boggs,  37  Fla.  307,  20  So. 
•J45;  -Sharp  Street  Station  v.  Rother.  83  Md. 
-iS9,  34  Atl.  843;  Danipll  v.  Shaw,  166  :Mas8. 
.")^2.  44  N.  E.  991.  But  the  doubt  must  be 
^iich  as  affects  the  value  of  the  land  and 
w  ill  interfere  with  its  sale.  Vought  v.  Wil- 
liams, 120  N.  Y.  253,  8  L.R.A.  591.  17  Am. 
St.  Rep.  634,  24  N.  E.  195;  Schcnck  v. 
W  icks,  23  Utah,  676,  65  Pac.  732.  A  mar- 
ketable title  "means  a  title  which  a  reason- 
able purchaser,  well  informed  as  to  the 
t.icts  and  their  locral  bearings,  willing  and 
ainxious  to  perform  his  contract,  would^  in 
4L.R.A.(N.S.) 


the  exercise  of  that  prudence  which  busines.^ 
men  ordinarily  bring  to  bear  on  such  trans- 
actions, be  willing  to  accept  and  ought  to 
accept.*'  Todd  v.  Union  Dime  Sav.  Inst. 
128  N.  Y.  636,  28  X.  E.  504;  Hunting  v.  Da- 
mon, 160  Mass.  445,  35  X.  E.  1064;  Paul- 
mier  v.  Howland,  49  X.  J.  Eq.  364,  24  Atl. 
268.  "A  purchaser  ought  not  to  be  com- 
pelled to  take  property,  the  possession  of 
which  he  may  be  obliged  to  defend  by  liti- 
gation. He  should  have  a  title  which  will 
enable  him  to  hold  his  land  free  from  prob- 
able claim  by  another,  and  one  that,  if  he 
wishes  to  sell,  would  be  reasonably  free 
from  any  doubt  which  would  interfere  with 
its  market  value."  McPhcrson  v.  Schade. 
149  N.  Y.  16,  43  X.  E.  527:  Turner  v.  Mc- 
Donald, 76  Cal.  177,  9  Am.  St.  Rep.  189,  18 
Pac.  262;  Clouse's  Appeal,  192  Pa.  108,  43 
Atl.  413;  Harding  v.  Olson,  177  111.  298,  62 
X.  E.  482;  Heller  v.  Cohen,  154  X.  Y.  299- 
306,  48  X.  E.  527;  Irving  v.  Campbell,  121 
X.  Y.  353,  8  L.R.A.  620,  24  X.  E.  821;  Grif- 
fith v.  Maxfield,  63  Ark.  548,  39  S.  W.  852. 
The  purchaser  "must  get  such  a  title  as  he 
can  force  down  upon  a  repurchaser  from 
him."  Magennis  v.  Fallon,  2  Molloy,  578. 
A  purchaser  "should  not  be  left  upon  receiv- 
ing a  deed  to  the  uncertainty  of  a  doubtful 
title  or  the  hazard  of  a  contest  with  other 
parties  which  may  seriously  affect  the  value 
of  the  property  if  he  desires  to  sell  the 
same."  Jordan  v.  Poillon,  77  X.  Y.  518-521. 
"It  has  often  been  held  that  a  title  is  not 
marketable  when  it  exposes  the  party  hold- 
ing it  to  litigation."  Swayne  v.  Lyon,  67 
Pa.  436.  ''The  title  tendered  need  not  in 
fact  be  bad  in  order  to  relieve  him  from  his 
purchase;  but  it  must  either  be  defective 
in  fact  or  so  clouded  by  apparent  defects, 
either  in  the  record  or  by  proof  outside  of 
the  record,  that  prudent  men,  knowing  the 
facts,  would  hesitate  to  take  it."  Green- 
blatt  V.  Hermann,  144  X.  Y.  13,  38  X.  E. 
966.  In  Townshend  v.  Goodfellow,  40  Minn. 
312,  3  L.R.A.  739,  12  Am.  St.  Rep.  736,  41 
X.  W.  1056,  this  court  said:  "The  pur- 
chaser is  entitled  to  a  marketable  title, — 
one  clearly  shown  to  be  good.  It  must, 
therefore,  be  free  from  reasonable  doubt. 
.  .  .  It  is  not  necessary  that  the  title  be 
shown  to  be  bad,  nor  is  it  enough,  even, 
that  the  court  may  on  the  whole  consider 
it  good,  if  there  be  doubt  or  uncertainty 
about  it  sufliciont  to  form  the  basis  of  liti- 
gation; for,  if  there  be  a  doubt,  it  cannot 
be  thrown  upon  the  purchaser  to  contest 
that  doubt.  ...  It  eonnot  be  said  that 
there  is  no  question  or  doubt  about  the 
title  tendered  by  the  plaintiff:  and  the  mar- 
ketable value  of  the  land  will  naturally  be 
affected  by  the  doubt  and  uncertainty  rest- 
ing upon  the  title.  .  .  .  The  devisees, 
including  infant  heirs,  are  not  parties,  and 
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would  not  be  bound  by  the  judgment  of  the 
court  in  this  case.  A  purrha»er  might,  we 
think,  well  hesitate  to  accept  such  a  title, 
and  a  court  of  equity  will  not  compel  its 
acceptance,  and  cast  upon  him  the  risk  of 
litigation  and  the  embarrassment  of  a  ques- 
tionable title." 

Numerous  elements  necessarily  enter  into 
the  qiicstion  of  what  constitutes  a  market- 
able title.  In  this  case  the  plaintiff's  coun- 
sel, acting  in  good  faith,  guided  by  ample 
profe»flional  knowledge  and  with  an  evident 
desire  to  see  the  transaction  consummated, 
declined  to  accept  the  title  on  behalf  of  his 
client.  The  two  arbitrators  selected  by  the 
parties  for  their  judicial  standing,  knowl- 
edge, and  experience  were  unable  to  agree 
upon  the  questions  of  law  involved.  It  can- 
not fairly  be  said  thart  a  title  which  is  thus 
viewed  by  able  lawyers  who  have  no  con- 
ceivable motive  for  reaching  a  biased  opin- 
ion is  marketable.  No  reasonably  prudent 
man  would  accept  such  a  title  in  the  ordi- 
nary course  of  business,  especially  in  a 
transaction  of  the  magnitude  and  impor- 
tance of  this,  in  which  the  vendee  is  required 
to  pay  three  quarters  of  a  million  dollars 
for  the  property.  The  opinion  of  counsel 
that  a  title  is  bad  or  unmerchantable  may 
or  may  not  in  itself  be  siifTicient  to  create 
a  doubt  which  would  justify  the  vendee  in 
refusing  to  accept  it.  There  are  authorities 
to  the  effect  that  it  is  not  sufficient  (see 
Montgomery  v.  Pacific  Coast  I>and  Bureau, 
94  Cal.  284,  28  Am.  St.  Rep.  122,  29  Pac 
640) ;  but  the  adverse  opinion  of  counsel 
is  certainly  a  material  fact,  and  its  impor- 
tance and  value  in  a  particular  case  must 
depend  upon  the  coimsel  and  the  circum- 
stances under  which  he  is  acting.  Roe  Ladd 
V.  Weiskopf,  62  Minn.  29,  69  L.R.A.  785,  64 
N.  W.  99.  In  Walker  v.  Oillman,  127  Mich. 
269,  86  N.  \V.  8.30,  the  court  approved  the 
claim  that,  "if  the  rejection  of  the  title  was 
based  upon  the  good- faith  opinion  of  the 
counsel,  and  if  any  of  the  questions  involved 
were  doubtful  questions  of  law,  defendant 
was  justified  in  refjising  to  perform  the  con- 
tract." In  Miller  v.  Bronson,  26  R.  I.  62, 
A8  Atl.  257,  it  was  held  that  a  title  to  real 
estate  is  not  a  marketable  title  where  a 
loan  company  declines  to  take  a  mortgage 
on  the  property  because  its  counsel  will  not 
certify  the  title.  'I'here  is  ample  authority 
to  support  this  general  proposition,  al- 
though we  are  not  called  upon,  in  this  case, 
to  accept  it  in  its  entirety.  See  Moore  v. 
Williams,  115  N.  Y.  5H0,  5  L.R.A.  654,  12 
Am.  St.  Rep.  844,  22  N.  K.  233:  Kane  v.  Rip- 
pey,  22  Or.  296,  23  Pac.  180:  Harrnss  v.  Ed- 
wards, 04  VA'is.  450,  69  N.  \V.  69:  \ Ought  v. 
Williams,  46  Hun.  639:  Hermnn  v.  Somers. 
168  Pa.  424,  38  Am.  St.  Rep.  851,  27  Atl. 
1660:  McOroskey  v.  Ladd  (Cal.)  28  Pac. 
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216;   Ford  V.  Wright,  114  Mich.  122,  72  N. 
W.  197. 

Without  determining  whether  the  re- 
spondents had  a  title  to  the  land  in  question 
which  was  good  in  fact,  we  are  satisfied 
that  the  record  did  not  disclose  a  title  which 
was  marketable,  '^merchantable,"  and  men- 
cumbered.  There  was  a  serious  and  reason- 
able doubt  a&  to  whether  the  interests  of 
the  Foley  Mining  Company,  the  Arctums 
Mining  Company,  and  the  inchoate  interests 
of  the  wives  of  the  fls<«ignees  of  the  Hay- 
ward  contract  had  been  determined  and  ex- 
tinguished. These  questions  were  fairly  de- 
batable, and  cast  such  a  doubt  upon  the 
title  of  the  vendors  as  to  render  it  unmar- 
ketable. Hedderly  v.  .Tohnson,  42  Minn.  443. 
18  Am.  St.  Rep.  521.  44  N.  W.  527;  Fair- 
child  V.  Marshall,  42  Minn,  14,  43  N.  W. 
563;  Richmond  v.  Eoenig,  43  Minn.  480,  45 
X.  W.  1093.  Under  the  evidence  as  dis-- 
cloKcd.  by  this  record,  no  prudent  business 
man  could  be  expected  to  accept  the  title, 
and  no  court  should  require  him  to  do  so. 
The  risk  of  litigation  and  embarrassment 
of  title  should  not  be  cast  upon  the  pur- 
chaser. 

The  order  appealed  from  is  reversed,  and 
a  new  trial  granted. 

Petition  for  rehearing  denied. 


TENNESSEE  SUPREME  COURT. 
Ll'KK  SMITH,  by  Next  Friend,  Appt., 

V. 

DAYTON  COAL  &  IRON  COMPANY,  Llm- 

ited. 

(—  Tenn.  — ,  92  S.  W.  62.) 

Statute — adoption— judicial  construction. 

1.  The  rule  that  the  judicial  construc- 
tion which  has  been  given  to  a  statute 
adopted  from  another  state  is  deemed  to  be 
a  part  of  it  will  not  prevail  if  such  con- 
struction would  contravene  the  well-estab- 
lished policy  prevailing  on  the  subject  in 
the  adopting  state. 

Master— liability  for  act  of  statutory  serv- 
ant 

2.  Compliance  with  a  statute  requiring 
the  employment  of  a  competent  mine  boas 
does  not  absolve  the  mine  owner  from  lia- 
bility for  injuries  caused  by  failure  to  per- 
form his  common-law  duties  with  respect 
to  the  safety  of  the  mine,  although  the  stat- 
ute specifically  charges  the  mine  boss  with 
the  performance  of  the  duty  the  neglect  of 
which  causes  injury  to  an  employee. 

(April  19,   1906.) 

Note. — The  cases  bearing  upon  the  ques- 
tion of  the  liability  of  a  master  for  the  neg- 
ligence of  a  mine  boss  whom  he  is  requirwl 
bv  statute  to  employ  are  discussed  in  a 
note  in  3  LJl.A.(N.S.)  1105. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Rhea  County  in 
defendant's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  P.  Haggard  and  Sam  H.  Ford 
for  appellant. 

Messrs.  Burkett,  Miller,  Mansfield,  & 
Swafford  for  appellee. 

McAlister,  J.,  delivered  the  opinion  of  the 
court: 

Luke  Smith,  a  minor,  brought  this  suit 
by  his  next  friend  against  the  Dayton  Coal 
A  Iron  Company  to  recover  damages  for  per- 
sonal injuries  sustained  while  working  in 
defendant's  mines. 

The  declaration  embraces  three  counts, 
-and  complains  (1)  of  the  negligence  of  the 
mine  bo^s  in  failing  to  properly  inspect  the 
mine;  (2)  for  breach  of  duty  on  the  part 
of  defendant  in  failing  to  furnish  plaintiff 
a  safe  place  to  work;  (3)  the  failure  of  de- 
fendant to  warm  plaintiff  of  the  danger. 

A  demurrer  was  interposed  to  the  first 
and  second  counts  of  the  declaration,  as- 
signing for  cause  that  defendant  was  not 
liable  for  any  breach  of  duty  on  the  part 
of  its  mine  boss;  it  not  being  averred  that 
it  had  failed  to  exercise  due  care  and  cau- 
tion in  employing  him. 

The  circuit  courts  Hon.  M.  D.  Smallman 
presiding,  sustained  this  ground  of  demur- 
rer, holding  that,  if  defendant  company  em- 
ployed a  careful  and  competent  inside  over- 
seer or  min»'  boss,  us  required  by  chap.  170, 
i  8,  p.  238.  Acts  1881,  and  that  by  reason 
of  the  neglij^ence.  inattention,  or  carelerts- 
ness  of  such  boss  t)io  plaintiff  was  injured, 
he  could  not  rc'cover  on  account  of  such  in- 
jury. 

The  third  count  of  the  declaration  alleged 
a  breach  of  duty  on  the  part  of  the  de- 
fendant in  failing  to  employ  a  certified 
mine  foreman,  as   required   by  chA])ler  37. 

p.  51,  Acts  moi. 

The  demurrer  to  this  count  of  the  declara- 
tion assigned  a<s  cause  that  the  act  in 
question  did  not  take  effect  until  after  the 
accident,  and  hence  compliance  with  said 
act  was  not  required. 

Thi«  ground  of  demurrer  was  also  sus- 
tained by  the  circuit  judge. 

A  plea  of  not  guilty  was  also  interposed 
to  the  three  counts  of  the  dedarotion. 
There  was  a  trial  on  this  plea,  wherein  the 
plaintiff  and  defendant  each  presented 
their  evidence  as  though  there  had  been  no 
Judgment  on  the  demurrer.  At  the  conclu- 
•ion  of  the  evidence  the  trial  judge  in- 
structed the  jury  as  follows: 

"A  demiHTftr  to  the  declaration  was  in- 
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ter posed  by  the  defendant  and  acted  on  by 
my  predecessor,  and  I  am  of  the  opinion 
that  it  reaches  all  the  facts  in  the  evidence, 
if  any  there  be,  which  would  warrant  a 
recovery;  and,  being  bound  by  the  action 
of  my  predecessor  on  the  demurrer,  I  am 
of  the  opinion  there  are  no  questions  of 
fact  to  submit  to  the  jury,  and  it  will  be 
your  duty  to  find  a  verdict  in  behalf  of  the 
defendant" 

This  was  accordingly  done,  whereupon 
plaintiff   appealed  and  has  assigned  errors. 

An  examination  of  the  record  reveals 
that  the  only  actionable  negligence  claimed 
on  the  trial  was  the  failure  of  the  mine 
boss  to  perform  the  duties  required  of  him 
by  the  statute,  and  hence  the  only  question 
presented  for  our  determination  is  whether 
the  trial  judge  was  correct  in  his  ruling 
that,  n6  between  the  coal  company  and  the 
mine  boss,  the  principle  of  respondeat  su- 
perior would  not  apply  for  injuries  sus- 
tained by  an  employee  in  consequence  of  the 
negligence  of  the  mine  boss.  This  was  the 
question  presented  by  the  demurrer  and 
which  was  resolved  in  favor  of  the  conten- 
tion of  the  defendant  company.  Tlie  proper 
solution  of  this  question  depends  upon  a 
proper  construction  of  chapter  170,  p.  234, 
Acts  1881,  entitled:  "An  Act  to  Provide  for 
the  Ventilation  of  Coal  Mines  and  Collier- 
ies for  the  Protection  of  Human  Life." 

Section  8,  p.  238,  of  that  act  provides 
as  follows:  "That  to  better  secure  the 
ventilation  of  eveiy  coal  mine  and  colliery, 
and  to  provide  for  the  life  and  safety  of 
the  men  employed  therein,  otherwise  and 
in  every  respect,  the  owner  or  agent,  as  the 
ciuse  may  be,  in  charge  of  every  coal  mine 
and  colliery,  shall  employ  a  competent  and 
practical  inside  overseer  to  be  called  'min- 
ing boss,'  who  shall  keep  a  c^ireful  watch 
over  the  ventilating  apparatus,  over  the 
airways,  traveling  ways,  pumps  and  sumps, 
and  the  timbering,  and  see,  as  the  miners 
advance  in  their  excavations,  that  all  loose 
coal,  slate,  or  rock  overhead  is  carefully 
secured  against  falling;  .  .  .  and  all 
things  connected  with  and  pertaining  to 
the  safety  of  the  men  at  work  in  the  mines." 

It  should  be  remarked  that  no  complaint 
is  made  that  the  cMjmpany  breached  its  duty 
in  employing  an  unskilled  and  incompetent 
mine  boss.  The  contention  on  behalf  of 
plaintiff  is  that  the  circuit  judge  was  in 
error  in  holding  that  the  defendant  com- 
pany, having  in  the  first  instance  employed 
a  competent  mining  boss,  was  not  after- 
wards liable  for  any  negligence  or  breach 
of  duty  on  the  part  of  said  boss.  The  ac- 
tion ol*  the  circuit  judge  seems  to  have  been 
based  on  the  construction  of  our  mining 
stat;iite.  which  is  a  transcript  of  the  Penn- 
ey I  vauia  act|  and  which  had  been  construed 
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by   the   Pennsylrania   oourU    prior    to  its 
adoption  in  this  state  in  1881. 

Afl  already  seen,  the  duties  of  the  inside 
mining  boss  are  specifically  defined  by  the 
act  of  1881,  and  the  company  is  required  to 
employ  him  in  obedience  to  the  mandates 
of  the  statute.  The  question  presented  is 
whether,  in  the  performance  of  his  statutory 
duties,  the  mining  boss  acts  as  a  vice 
principal,  or  whether  he  is  a  mere  fellow 
servant,  as  already  stated.  It  is  argued 
that  our  act  of  1881  is  a  literal  copy  of 
chapter  1,  Pa.  Acts  1870  (P.  L.  3),  and 
that  at  the  time  our  statute  was  enacted 
the  Penneylvania  statute  had  undergone  a 
uniform  construction  by  the  supreme  court 
of  that  state.  It  was  held  by  the  Pennsyl- 
vania court  that  the  duties  imposed  by  S 
8  were  duties  of  the  mine  boss,  whom  the 
operator  was  by  law  compelled  to  employ, 
and,  if  the  mine  bosM  failed  to  discharge 
his  duties,  he  was  personally  liable  in  dam- 
ages and  also  to  criminal  prosecution.  It 
is  admitted  that,  under  the  1st  section,  the 
company  would  be  liable  in  damages  for 
a  breach  of  its  statutory  duty  in  failing  to 
employ  a  competent  and  practical  mining 
boss;  but  it  is  insisted  that,  the  company 
having  discharged  its  duty  and  employed 
a  competent  and  practical  mining  boss,  it 
is  not  liable  in  damages  for  his  failure  to 
perform  the  duties  which  the  statute  h:is 
enjoined  upon  him. 

In  the  case  of  Lehigh  Valley  Coal  Co.  v. 
Jones,  86  Pa.  441,  it  was  said:  "Nor  do 
we  think  the  liability  of  the  company  for 
the  act  of  its  mining  boss  is  changed  by 
the  fact  that  he  is  appointed  pursuant 
to  a  statute,  where  it  has  a  general  super- 
intendent over  him  who  has  power  to 
direct  and  control  him.  We  discover  no 
soun«l  reason  for  any  distinction.  In  either 
case  the  company  must  ap|)oint  a  com- 
petent and  suitable  person  and  provide 
suitable  and  safe  machinery.  He  [the  boss] 
is  to  'carefully  walch'  and  *to  see'  for  the 
purpose  of  protecting  from  danger  all  the 
men  at  work  in  the  mines,  says  the  statute." 

The  act  was  agiin  con ^t  rued  by  tlie  su- 
preme court  of  Pennsylvania  in  1879,  in 
the  case  of  Delaware  &  11.  Canal  Co.  v. 
Carroll.  SO  Pa.  374.  In  that  case  it  was 
said  as  follows:  *'lt  is  too  plain  for  argu- 
ment that,  if  the  defendants  have  not  vio- 
lated said  act.  they  are  not  responsible. 
In  what  respect  have  they  transgressed  ito 
provisions?  They  employed  a  mining  boss 
as  required  by  the  act,  and  there  is  no 
allegation  that  he  was  not  a  competent  and 
a  practical  man.  Xo  attempt  was  made  to 
show  that  the  defendants  were  guilty  of 
nejTligence  in  employing  a  mining  boss, 
that  they  employed  an  incompetent  man 
knowing  him  to  be  so,  or  employed  him  | 
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without  knowledge  of  his  capacity  or  fltneas 
and  without  making  such  inquiry  as  to  his 
qualifications  as  a  man  of  ordinary  pru- 
dence would  do.  The  defendants,  having 
placed  a  mining  boss  in  charge  of  the  work^. 
are  not  in  default.  .'  .  .  The  negligence 
of  the  mining  boss,  if  it  exists,  might  make 
him  liable  to  the  plaintiflTs.  It  certainly 
cannot  render  the  defendants  liable  under 
this  act  of  assembly." 

In  Waddell  v.  Simoson,  112  Pa.  573,  574. 
4  Atl.  725,  726,  it  is  said:  "Moreover,  .»* 
the  defendants  had  complied  strictly  with 
the  8th  section  of  the  act  of  March  3,  1870. 
in  providing  a  practical  and  skilful  inside 
overseer  or  mining  boss, and, as  they  had  thus 
fulfilled  the  duty  imposed  upon  them  by  the 
general  assembly,  it  is  not  for  this  or  any 
other  court  to  charge  them  with  an  addi- 
tional obligation.  .  .  .  'It  is  too  plain 
for  argument  that  if  the  defendants  have  not 
violated  said  act,  they  are  not  responsible.*  * 
In  Reese  v.  Biddle,  112  Pa.  79,  80,  3  Atl. 
813,  814,  it  is  said:  "It  was  plain  error 
to  instruct  the  jury  that  the  defendants 
below  were  responsible  for  the  negligence 
of  their  mine  boss.  There  was  no  evidence^ 
that  he  was  not  competent  to  perform  ln« 
duties,  and  hence  no  negligence  can  lie 
imputed  to  defendants  for  employing  him.' 
See  also  Haley  v.  Keim,  151  Pa.  117,  2.> 
Atl.  98;  Lineoski  v.  Susquehanna  Coal  Co.. 
157  Pa.  163,  27  Atl.  677. 

The  supreme  court  of  West  Virginia 
in  Williams  v.  Thacker  Coal  &  Coke  Co 
44  W.  Va.  599,  40  L.R.A.  812,  30  S.  E.  107. 
in  construing  a  similar  provision  in  a  stat- 
ute of  that  state,  which  was  a  copy  of  tlie- 
Pennsylvania  statute,  used  this  language: 
"The  operator  is  left  no  choice — no  dis- 
cretion— in  the  matter.  Although  he  may 
himself  be  a  practical  miner,  possessed  of 
all  the  qualifications  of  a  mine  boss,  yet. 
under  the  statute,  he  is  compelled  to  em- 
ploy such  person.  .  .  .  The  legislature 
.  .  .  so  far  interferes  with  the  private 
business  of  the  capitalist  .  .  .  aa  to  re- 
quire him  to  take  into  his  employment  .i 
person  whose  experience  in  the  business 
and  sound  judgment  equip  him  for  such 
management  and  oversight  of  the  conduct 
of  the  mine  as  to  reduce  the  dangers  there- 
of to  a  minimum.  .  .  .  Tlie  duty  of 
the  operator  or  agent  is  to  employ  a  com- 
petent mine  boss  according  to  the  provisions 
of  the  statute,  and  when  he  has  done  so  he 
has  discharged  his  duty  to  his  employee^ 
in  relation  to  those  duties  which  the  st^t 
ute  prescribes  shall  be  performed  by  such 
mine  boss;  and  the  operator  or  agent  is 
not  liable  for  injuries  arising  from  the 
negligence  of  the  mine  boss,  who  is  not 
a  vice  principal,  as  his  duties  are  not  dele- 
gated to  him  by  his  employer,  but  are  pre- 
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scribed  by  statute;  and  he  is  a  fellow  serv- 
ant, na,  in  case  of  an  injury  to  other  em- 
ployees through  his  negligence,  the  master 
is  not  responsible." 

It  may  be  stated  as  a  general  rule  that, 
when  a  statute  of  another  state  is  adopted, 
the  judicial  construction  and  interpretation 
of  that  statute  in  the  state  of  its  origin 
is  also  imported  and  written  in  the  statute 
by  the  adopting  state.  This  rule,  however, 
is  subject  to  the  important  qualification 
that  the  judicial  construction  of  said  stat- 
ute by  the  state  of  its  origin  does  not  con- 
travene the  well-established  policy  prevail- 
ing on  said  subject  in  the  adopting  state. 
Aa  said  by  Endlich  on  Interpretation  of 
Statutes,  p.  618:  "But,  as  applied  to  tran- 
scribed statutes  this  rule  is  undoubtedly 
subject  to  important  qualifications.  Whilst 
admitting  that  the  construction  put  upon 
such  statutes  by  the  courts  of  the.  state 
from  which  they  are  borrowed  is  entitled  to 
respectful  consideration,  and  that  only 
strong  reasons  will  warrant  a  departure 
from  it,  its  binding  force  has  been  wholly 
denied,  and  it  has  been  asserted  that  a 
statute  of  the  kind  in  question  stands  up- 
on the  same  footing,  and  is  subject  to  the 
same  rules  of  interpretation,  as  any  other 
legislative  enactment.  And  it  is  manifest 
that  the  imported  construction  should  pre- 
vail in  so  far  as  it  is  in  harmony  with  the 
spirit  and  policy  of  the  general  legislation 
of  the  home  state,  and  should  not,  if  the 
language  of  the  act  is  fairly  susceptible 
of  another  interpretation,  be  permitted  to 
antagonize  other  laws  in  force  in  the  latter, 
or  to  conflict  with  its  settled  practice.** 

In  Jamison  v.  Burton,  43  Iowa,  285,  it 
was  said:  "The  limitation  that  the  con- 
struction by  another  state  of  a  statute  of 
that  state  enacted  here  will  be  followed 
only  when  consistent  with  the  spirit  and 
policy  of  our  laws  is  eminently  proper. 
For  otherwise  we  could  not  avail  ourselves 
of  the  legislative  wisdom  of  other  states 
without  introducing  along  with  it  incon- 
gruous and  inharmonious  judicial  construc- 
tion.*' 

In  Cole  V.  People,  84  111.  218,  it  was  said: 
"It  can  hardly  be  said  the  legislature,  in 
adopting  the  statute  of  another  state,  in- 
tended, also,  to  adopt  a  construction  in  di- 
rect antagonism  with  our  laws  and  in  con- 
flict with  the  practice  that  has  prevailed 
under  them  through  a  long  series  of  years. 
At  most  it  is  but  a  presumption,  and  may 
be  repelled  when  such  construction  is  found 
to  be  inconsistent  with  the  spirit  and  pol- 
icy of  our  laws."  McCutcheon  v.  People, 
69  111.  601. 

We  think  these  authorities  announce  the 
true  rule,  and  we  proceed  to  inquire  wheth- 
er the  imported  construction  of  the  tran- 
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scribed  statute  contravenes  the  spirit  tnd 
policy  of  our  laws.  At  common  law  a 
master  who  is  engaged  in  the  business  of 
mining  is  bound  to  use  reasonable  care 
to  make  the  place  of  work  reasonably  safe 
He  must  therefore  use  reasonable  care  to 
ventilate  the  mine  in  order  to  prevent  the- 
accumulation  of  poisonous  and  explosive- 
gases.  He  must  also  shore  up  and  timber 
the  shafts  and  galleries,  and  take  such 
other  precautions  as  may  be  reasonably 
necessarjr-  to  prevent  the  fall  of  rock,  earth,, 
etc.  20  Am.  &  Eng.  £nc.  Law,  p.  58; 
Union  P.  R.  Co.  v.  Jarvi,  3  C.  C.  A.  433, 
10  U.  S.  App.  439,  53  Fed.  65;  Gowen  v. 
Bush,  22  C.  C.  A.  196,  40  U.  S.  App.  349, 
76  Fed.  349. 

It  is  assumed  by  counsel  that  this  court, 
in  Heald  v.  Wallace,  109  Tenn.  346,  71  S. 
W.  80,  decided  that  the  doctrine  of  a  safe 
place  to  work  did  not  apply  to  mining 
operations.  In  that  case  it  appeared  that, 
at  the  time  of  the  accident  deceased  was. 
engaged  in  driving  the  neck  of  a  room,  and,, 
under  the  rules  and  custom  of  the  company, 
it  was  the  duty  of  the  miner  to  make  the 
necessary  tests  of  his  room  neck;  and,  if 
he  discovered  it  was  not  safe,  he  was 
charged  with  the  duty  of  sending  for  the 
timberman,  etc.  It  was  said  in  that  case 
that,  according  to  the  testimony  of  plain- 
tiff's witnesses,  the  duty  of  inspecting  the 
changing  top  of  a  room  neck  is  the  same 
as  in  any  other  part  of  the  room.  This 
court  held  that  the  doctrine  of  a  safe  place 
to  work  does  not  apply  to  such  places  as 
are  constantly  shifting  and  being  trans- 
formed as  the  direct  result  of  the  employees' 
labor.  When  he  engages  in  a  w*ork  of 
making  a  place  that  is  known  to  be  danger- 
ous safe,  or  in  a  work  that  necessarily 
changes  the  character  for  safety  of  the 
place  in  which  it  is  performed  as  the  work 
progresses,  the  hazard  of  the  dangerous 
place,  and  the  increased  hazard  of  the  place 
made  dangerous  by  the  work,  are  the  or- 
dinary and  known  dangers;  citing  Finaly* 
son  v.  Utica  Min.  &  Mill  Co.  14  C.  C.  A, 
492,  32  U.  S.  App.  143,  67  Fed.  610. 

But  we  did  not  hold  that  the  company 
was  under  no  obligation  to  make  its  perma- 
nent places  of  work  reasonably  safe  for  its 
employees.  We  had  already  held  in  Knox- 
ville  Iron  Co.  v.  Pace,  101  Tenn.  484,  48 
S.  W.  232,  that  it  is  the  duty  of  the  master 
to  keep  his  premises  used  in  the  prosecu- 
tion of  his  business  in  a  reasonably  safe 
condition,  and,  if  he  fails  to  do  so,  he  is 
liable  to  the  servant  for  all  injuries  re- 
sulting to  him  from  such  defects;  and  that 
this  rule  applied  to  a  mining  corporation. 
It  was  also  held  in  that  case  that  the  com- 
pany was  liable  for  failure  of  the  mine  boss 
to  examine  every  morning  the  mines,  not  on^ 
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ly  for  noxious  and  explosive  gases,  bnt  for 
mine  dust  or  other  explosive  substances 
that  may  endanger  the  life  or  health  of 
the  miners,  and  remove  every  such  thing, 
etc.,  as  required  by  |  8  of  the  act  of  1881. 
But  in  that  case  one  of  the  counts  of  the 
declaration  proceeded  upon  the  idea  that 
the  company  had  been  negligent  in  the  em- 
ployment of  the  mining  boss,  and  tliat  the 
latter  was  incompetent  to  perform  his  du- 
ties; and  there  was  proof  tending  to  estab- 
lish this  allegation. 

It  must  be  admitted,  in  view  of  the  au- 
thorities, that  the  duties  devolved  by  the 
statute  on  the  mining  boss  were  not  dif- 
ferent from  those  that  the  company  was 
obliged  to  perform  at  common  law,  and 
which  the  company  would  not  have  been 
authorized  to  delegate  and  thereby  escape 
liability  for  the  nonperformance  of  those 
duties.  What,  then,  is  the  effect  of  the 
statute  requiring  the  company  to  employ 
an  inside  overseer  or  mine  boss  and  de- 
volving upon  him  the  duties  which,  at 
common  law,  belong  to  the  company  T  As 
already  seen,  the  Pennsylvania  and  We^t 
Virginia  courts,  in  construing  this  statute, 
have  held  that  the  effect  thereof  was  to 
shift  the  responsibility  for  the  negligent 
performance  of  theHC  duties  upon  the  min- 
ing boss,  since  the  company  was  compelled 
to  employ  him  and  his  duties  were  specific- 
ally defined  by  the  statute. 

To  the  same  effect  is  Colorado  Coal  & 
I.  Co.  V.  Lamb,  (5  Colo.  App.  2W,  40  Pac. 
251. 

Mr.  Thompson,  in  his  work  on  Negli- 
gence (vol.  4,  d.  4206),  in  combating  the 
doctrine  of  the  Pennsylvania  and  West  Vir- 
ginia courts,  used  the  following  language: 
'^Employment  of  a  mine  boss  or  mine  fore- 
man: When  it  is  recalled  that  the  duty 
4}t  exercising  care,  to  the  end  that  the 
mine  shall  be  a  reaHonably  safe  place  with- 
in which  his  employees  are  to  work,  is  an 
absolute  and  unassignable  duty,  it  quite 
readily  follows  that  the  owner  of  a  mine 
does  not,  by  employing  a  so-called  'mining 
«boBs,'  or  'mine  boss,'  or  'mine  foreman,' 
who  is  competent  and  fit  for  his  duties, 
release  himself  from  the  obligation  of  tak- 
ing those  precautions  which  are  neceasai-j' 
for  the  reasonable  safety  of  his  miners, 
nor  from  the  necessity  of  taking  the  pre- 
cautions prescribed  by  the  statute  law,  al- 
though the  statute  law  requires  him  to  em- 
ploy a  mine  boss.  The  effect  of  such  a  stat- 
ute is  to  prescribe  the  duties  owing  by 
the  master;  and  the  fact  that  the  mine 
boss  is  required  to  be  employed  to  perform 
those  duties  doen  not  releime  the  muHter 
from  the  oblifTHtioii  of  performing  them 
or  of  seeing  that  they  are  performed.  . 
,  .  Contrary  to  the  above,  we  find  an 
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untenable  and  regrettable  deeision  to  the 
effect  that  a  mine  owner  discharges  hi^ 
full  duty  to  his  miners  when  he  complies 
with  a  statute  requiring  him  to  employ  a 
properly  qualified  person  to  discharge  the 
duties  prescribed  therein  as  to  the  care 
and  inspection  of  the  mine,  and  is  not 
liable  for  accidents  traceable  to  the  oare- 
lessness  or  negligence  of  such  person,  who 
is  a  fellow  servant  with  the  other  miners. 
Reasoning  on  similar  lines,  another  court 
holds  that  the  employment  of  a  oompeteoi 
mine  boss,  as  required  by  statute,  discharges 
the  full  duty  prescribed  by  the  statute, 
and  that  the  employer  is  not  liable  for 
the  negligence  of  the  mine  boss  in  the  per- 
formance of  those  duties  which  the  statute 
prescribes  shall  be  performed  by  him.  Be 
is  not  a  vice  principal,  and  his  duties  are 
not  delegated  to  him  by  his  employer,  but 
are  pieseribed  by  statute." 

On  the  latter  proposition,  Mr.  Thorn p-^n 
cites  Pennsylvania  and  West  Virginia 
cases.  The  only  authority  cited  by  him 
for  his  text  in  opposition  to  the  rulings 
in  Pennsylvania  and  West  Virginia  is  the 
case  ol  Linton  Coal  &  Min.  Co.  v.  Persons, 
11  Ind.  App.  264,  39  N.  E.  214. 

In  that  cane  the  court  held  that  the  duties 
prescribed  relating  to  the  safety  of  the 
mine  are  the  positive  duties  of  the  master, 
and  that  the  statute  was  intended,  not  to 
lessen  his  duties,  but  to  increase  them  to 
the  extent  of  requiring  him  to  employ  .a 
competent  mining  boss  to  give  special  at- 
tention to  the  condition  of  the  mine. 

In  Gowen  v.  Bush,  supra,  it  was  held 
that  an  employee,  who  was  charged  with 
the  duty  of  inspecting  the  mine  to  see  that 
it  was  free  from  gas,  was  not,  while  thus 
engaged,  a  fellow  servant  of  the  miners; 
and  this  for  the  obvious  reason  that  the 
inspector  was  in  the  performance  of  a  duty 
that  devolved  upon  the  principal,  and  the 
inspector  was  pro  hao  vice  a  vice  principal. 

In  this  state  the  doctrine  has  always  pre- 
vailed that  it  is  the  duty  of  the  master 
to  provide  a  reasonably  safe  permanent 
place  of  work  for  his  employees,  and  that 
this  duty  cannot  be  delegated,  so  as  to  ex- 
onerate the  master  from  liability  for  a 
breach  of  his  duty.  In  Pennsylvania  it 
appears  that  a  different  rule  has  prevailed. 
In  Philadelphia  &  R.  R.  Co.  v.  Hughe^. 
119  Pa.  314,  13  Atl.  289,  it  was  said:  "If 
however,  the  company  employed  competent 
and  skilful  persons  for  the  purpose  of  in- 
spection, and  afforded  them  reasonable  op 
portunities  and  facilities  for  the  work  un- 
der proper  instructions,  the  company  will 
not  ordinarily  be  liable  for  the  negligent 
performance  of  the  work  of  their  employees, 
to  a  fellow  employee,  unless  the  eompanj 
knew,  or  by  ordinaiy   diligence  ought  to 
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hKwe  known,  of  the  defective  manner  In 
which  the  inspection  was  conducted."  The 
court  then  held  that  a  brakeman  and  a  car 
inspector  were  fellow  servants  in  the  same 
business  and  that  the  former  assumed  the 
risk  of  the  negligence  of  the  latter  in  com- 
mon  flervice. 

In  this  dlate,  however,  it  is  uniformly 
held  that  A  brakeman  and  a  car  inspector 
are  not  fellow  servants,  but  in  different  and 
tlistinct  departments  of  the  company's  serv- 
ice (Taylor  v.  Louisville  A  N.  R.  Co.  93 
Tenn.  305,  27  S,  W.  663),  and  that  the 
<^ompany  is  liable  for  the  negligence  of  the 
former  whereby  an  injury  is  sustained  by 
the  latter.  So  that  it  is  obvious  that  the 
rule  with  reference  to  a  safe  place  to  work 
and  the  fellow-servant  doctrine  is  entirely 
^iifferent  in  this  state  from  that  which  pre- 
vails in  the  state  of  Pennsylvania;  hence 
the  adjudications  of  that  court,  exempting 
a  mining  company  from  liability  for  the 
negligence  of  a  mine  bods  employed  in  obedi- 
ence to  the  mandates  of  the  statute,  which 
specifically  deiined  his  duties,  were  in  en- 
tire accord  with  the  general  policy  and 
legal  system  of  that  state  regulating  the 
relations  of  master  and  servant.  We  are 
of  opinion,  however,  that  the  decisions  of 
that  state  and  of  the  other  states  which 
exempt  mining  corporations  from  liability 
for  the  negligent  acts  of  the  mftiing  boss 
are  not  in  consondnce  with  our  general 
system  defining  the  duties  of  master  and 
servant. 

The  act  of  1881  is  entitled  ''An  Act  to 
Provide  for  the  Ventilation  of  Coal  Mines 
and  Collieries  for  the  Protection  of  Human 
Life.**  But,  under  the  construction  of  the 
net  contended  for,  the  company  Is  relieved 
ot  all  positive  duty  and  responsibility  in 
providing  safeguards  for  the  protection  of 
human  life,  when  .it  has  appointed  a  com- 
petent and  practical  inside  overseer  or  min- 
ing boss.  Surely  such  a  construction  could 
never  have  been  contemplated  by  the  leg 
islature,  in  view  of  the  express  object  and 
purpose  ot  the  statute. 

We  are  therefore  of  opinion  that  the 
judgment  of  the  Circuit  Court  sustaining 
the  demurrer  was  erroneous,  and  must  be 
reversed,  and  the  cause  remanded  for  a 
new  trial. 


WEST  VIRGINIA  SUPREME  COURT  OF 
APPEALS. 

VIRGINIA  B.  TROUGH 

V. 

RICHARD  L.  TROUGH,  Appt. 

(—  W.  Va.  — ,  53  S.  E.  630.) 

Bill  for  divorce— demurrer. 

1.  A  bill  for  divorce  has  two  grounds 
4L.R.A.(N.S.) 


or  matters  for  relief.  It  charges  adultery 
calling  for  absolute  divorce,  and  desertion 
calling  for  decree  of  separation.  The  bill 
does  not  name  a  particeps  in  the  adultery, 
or  give  time,  place,  and  circumstance.  If 
the  bill  be  bad  therefor,  a  demurrer,  being 
general,  is  properly  overruled. 
Same — contempt — striking  defendant's  evi- 
dence. 

2.  A  court  has  no  power  to  strike  out 
and  disregard  depositions  filed  by  a  defend- 
ant in  defense  of  a  suit  for  divorce,  for 
failure  to  pay  money  required  of  him  to  en- 
able his  wife  to  prosecute  her  suit  and  for 
temporary  alimony,  and  pass  final  decree  of 
divorce  against  him.  Such  decree  is  not  due 
process  of  law. 

Same — confessions. 

3.  Confessions  of  adultery,  made  in  the 
country,  cannot  be  given  in  evidence  or  con- 
sidered in  a  suit  for  divorce  for  such  offense. 

(April    17,    1906.) 
Headnotes  by  Bbannon,  J, 
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Case  Note. — power  to  punish  disobedience 
to  orders  in  case  by  striking  pleadings.— 
The  power  which  courts  possess  to  punish 
disobedience  to  their  orders  by  striking  out 
or  disregarding  pleadings  in  a  pending  ac- 
tion is  intended  for  the  protection  of  the 
adverse  party,  whose  substantial  rights  are, 
or  may  be,  affected  by  the  disobedience  of 
such  orders,  as  well  as  for  the  punishment 
of  the  disobedience  itself.  Frazer  v.  Lynch, 
88  Cal.  621,  26  Pae.  344. 

In  the  following  cases  it  was  held  that 
this  authority  had  been  rightfully  exer- 
cised: In  Gross  v.  Clark,  87  N.  Y.  272,  the 
complaint  was  stricken  out  for  noncompli- 
ance with  an  order  requiring  plaintiff  to 
serve  a  bill  of  particulars;  in  Shelp  v.  Mor- 
rison, 13  Hun,  110,  for  the  refusal  of  the 
plaintiff,  in  an  action  to  foreclose  a  bond 
and  mortgage,  to  produce  the  bond  after 
being  subpcenaed  by  the  defendant  for  that 
purpose,  and  the  refusal  of  the  attorney  for 
the  plaintiff  to  produce  it  although  he  had 
it  in  his  pocket  at  the  trial;  in  Bonesteel  t. 
Lynde,  8  How.  Pr.  226,  for  the  neglect  of 
the  plaintiff  to  produce  a  lease  and  inven- 
tory after  being  ordered  to  do  so  by  the 
court;  which  papers  he  surreptitiously  ob 
tained  for  the  purpose  of  preventing  their 
use  in  evidence,  after  he  knew  that  an  order 
had  been  issued  for  their  production  and 
was  about  to  be  served  on  the  party  having 
them  in  charge;  in  Gaughe  v.  Laroche,  14 
How.  Pr.  451,  it  was  held  that  the  com- 
plaint may  be  stricken  out  as  punishment 
for  the  failure  of  an  adverse  party  to  obey 
a  summons  to  attend  and  testify;  in  Bar- 
ney V.  Barney,  6  D.  C.  1,  the  answer  to  a 
bill  filed  for  the  purpose  of  having  the  court 
adjudge  the  defendant  unfit  to  perform  the 
office  of  guardian  to  his  minor  children  was 
stricken  from  the  files,  and  the  complainant 
allowed  to  proceed  as  in  case  of  default,  for 
the  failure  of  the  defendant  to  comply  with 
an  order  of  the  court  requiring  him  to  bring 
the  children  within  the  jurisdiction  of  the 
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APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  Braxton  County 
in  favor  of  complainant  in  a  suit  for  'di- 
vorce.    Reversed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Hall  Brothers,  for  appellant: 

The  adultery   is  not  sufficiently  alleged. 

Miller  v.  Miller,  92  Va,  196/23  S.  E. 
232;  Wood  v.  Wood,  2  Paige,  113;  Marsh 
V.  Marsh,  16  N.  J.  Eq.  391,  84  Am.  Dec. 
164;    Hogg,   Eq.    Prin.   667;    14    Cyc.    Law 


A  Proc.  pp.  605-667:  7  Enc.  PL  &  Pr.  pp. 
71-76;  Farr  v.  Farr,  34  Miss.  69T,  69  Am. 
Dec.  406;  Black  v.  Black,  27  N.  J.  Eq. 
664,  26  N.  J.  Eq.  431;  Conant  v.  Conanl, 
10  Cal.  249,  70  Am.  Dec.  717;  Church  v. 
Church,  3  Mass.  157:  Shoemaker  v.  Shoe- 
maker, 20  Mich.  222;  Mills  y.  Mills  1*^ 
N.  J.  Eq.  444 ;  Scheffling  v.  Scheffling.  44  X. 
J.  Eq.  438,  15  Atl.  .577 ;  Cardwell  v.  Card- 
well,  12  Hun,  92:  Gridley  v.  Gridley,  7 
y.  Y.  Civ.  Proc.  Rep.  215;  Denison  v.  Deni- 


court;  and  in  Haskell  v.  Sullivan.  31  Mo. 
435,  it  was  held  that  an  answer  may.  on 
motion,  be  stricken  out  when  the  defendant, 
who  has  been  subpoenaed  to  attend  a  suit 
on  a  note  as  a  witness  for  the  plaintiff,  fails 
to  appear. 

The  power  conferred  upon  courts  to  strike 
out  pleadings  should  be  exercised  with 
giiarded  discretion,  and  with  a  view  to  pro- 
mote substantial  justice  in  the  ease.  Fra- 
zer  V.  Lynch,  supra. 

Such  authority  was  held  to  have  been 
abused  in  Hunter  v.  Black  man,  32  La.  Ann. 
403,  in  which  the  parish  judge  ordered  the 

?etition  to  be  taken  from  the  record  and  re- 
urned  to  the  plaintiff  on  the  latter's  re- 
fusal to  say  whether  he  intended  any  dis- 
respect to,  or  reflection,  upon,  the  district 
judge  by  describing  him  in  the  petition  as 
the  "acting"  jud^e;  in  Frazer  v.  Lynch. 
supra,  in  which  the  court  struck  out  the 
defendant's  answer  in  an  action  of  eject- 
ment on  account  of  the  neglect  of  the  de- 
fendant, who  was  an  illiterate  person,  to 
obey  A  aubpaena  duces  tecum  to  produce  a 
United  States  patent  conveying  land,  where 
the  defendant's  counsel,  before  the  issuance 
of  the  order,  offered  to  admit  everything 
that  could  be  shown  by  the  papers  sought 
to  be  produced;  in  Glover  v.  American  Cas- 
ualty Ins.  Sl  Security  Co.  130  Mo.  173,  32  S. 
W.  302,  in  which  the  court  struck  out  a  de- 
murrer, and  denied  further  right  of  defense, 
in  an  action  for  libel,  for  the  failure  of  de- 
fendant to  obey  an  order  requiring  it  to 
produce  a  written  contract  for  inspection, 
which  failure  the  defendant  explained  on 
the  ground  that  the  contract  was  destroyed, 
merely  on  the  supposition  that  such  expla- 
nation was  consistent  with  a  wilful  destruc- 
tion after  the  service  of  the  order;  in  Rice 
V.  Ehele,  65  N.  Y.  518,  in  which  an  answer 
was  stricken  out  by  an  ex  parte  order  for 
failure  to  produce  certain  books  pursuant  to 
the  direction  of  the  court:  and  in  Ward  v. 
Ward,  70  Vt.  430,  41  Atl.  435,  in  which  the 
court  denied  the  right  of  a  father,  who  was 
the  guardian  of  his  minor  children,  to  an- 
swer, by  counsel,  a  petition  by  their  mother 
to  show  cause  why  the  children  should  not 
be  given  to  her.  In  this  case  the  petitionee, 
at  once  upon  the  service  of  the  petition, 
left  the  state  taking  the  children  with  him, 
but  appeared  by  counsel  in  the  proceedings. 
The  court  said  that  the  petitionee's  pres- 
ence was  not  necessary  for  the  purpose  of 
re<iuiring  the  petitioner  to  make  full  proof 
of  her  ability  and  fitness  to  care  for  the 
children,  and  his  absence  did  not  obstruct 
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or  embarrass  the  court,  and  for  such  ab- 
sence he  could  not  be  adjudged  in  contempt; 
that  he  was  not  required  to  bring  the  chil- 
dren before  the  court,  and  their  presence 
was  not  necessary  for  the  full  and  complete 
determination  of  the  issue  presented  by  the 
petition. 

Klany  of  the  cases  involving  the  right  of 
the  court  to  puni<«h  noncompliance  with  an 
order  for  stiit  money  and  alimony  are  dis- 
cussed by  the  court'  in  Troitoh  v.  Tbouqh. 
In  addition  to  the  cases  there  mentioned, 
the  following  authorities  sustain  the  power 
of  the  court  to  strike  out  the  defendant's 
answer  for  disobedience  to  such  orders: 
Clark  V.  Qark,  13  Daly,  497;  Quigley  v. 
Quiglev,  45  Hun,  23,  9  N.  Y.  S.  R.  486; 
Knott  V.  Knott.  6  App.  Div.  689.  39  N.  Y. 
Supp.  804;  Peel  v.  Peel,  50  Iowa.  521.  In 
the  last  case  the  court  said  that  such  an 
order  will  only  in  extreme  cases  authorize 
striking  .the  defendant's  answer  from  the 
Hies,  and  should  be  granted  only  when  other 
punishment  cannot  be  inflicted  or  will  not 
enforce  obedience;  since  such  a  course  would 
result  in  a  decree  of  divorce  without  a  full 
investigation  into  the  merits  of  the  contro- 
versy. 

Such  an  order  was  enforced  in  Zimmer- 
man V.  Zimmerman,  7  Mont.  114,  14  Pac. 
065,  as  the  defendant  was  not  to  be  fcund 
within  the  jurisdiction  of  the  court,  and 
punishment  for  contempt  could  not  be 
otherwise  inflicted. 

But  the  right  to  strike  out  the  defend- 
ant's answer  was  denied  in  McMakin  v. 
McMakin,  68  Mo.  App.  57,  on  the  ground 
that  the  mere  failure  to  pay  money  as  tem- 
porary alimony  was  not  a*  contempt  which 
would  justify  striking  out  an  answer. 

Service  of  an  order  to  pay  counsel  fees 
and  temporary  alimony  on  the  defendant's 
counsel,  and  not  on  the  defendant  himself, 
was  held  in  Larson  v.  Larson.  9  S.  D.  1,  67 
X.  W.  842.  not  to  authorize  the  court  to 
strike  out  the  defendant's  answer  and  cross 
bill. 

A  statute  providing  that  a  party  may 
be  fined  or  imprisoned  for  a  contempt  for 
refusing  to  obey  orders  of  the  court  was 
held,  in  Brisbane  v.  Brisbane,  34  Hun,  339, 
not  to  abrogate  the  power  of  the  court  to 
strike  out  the  defense  in  an  action  for  di- 
vorce for  refusal  of  the  defendant  to  obey 
its  orders  to  pay  alimony  and  counsel  fees. 
The  Brisbane  Case  was  relied  on  in  Maho- 
ney  v.  Dwyer.  84  Hun,  348,  .32  N.  Y.  Supp. 
346.  in  which  a  similar  decision  waa  ren- 
dered. 


1906. 


TROUGH  ▼.  TROUGH. 


1187 


son,  4  Wftsh.  705,  30  P^c.  1100;  Miller  v. 
M»ler,  20  N.  J.  Eq.  216. 

Failure  of  the  husband  to  obey  an  order 
directing  the  payment  of  temporary  ali- 
mony or  counsel  fees  will  hot  ordinarily 
justify  a  denial   of  his   right  to  defend. 

14  Cyc.  Law  &  Proc.  pp.  795,  796;  Peel 
▼.  Peel,  50  Iowa,  521;  17  Century  Dig. 
-Divorce,"  §  738,  l;  Hovey  v.  Elliott*  167 
U.  S.  400,  42  L.  ed.  215,  17  Sup.  Ct  Rep. 
S41;  Foley  ▼.  Foley,  120  Cal.  33,  66  Am. 
St.  Rep.  147,  52  Pac.  122;  Gordon  v.  Gor- 
don, 141  111.  160,  21  L.R.A.  387,  33  Am. 
St.  Rep.  294,  30  N.  E.  446;  Johnson  v. 
Superior  Court,  63  Cal.  578;  Baily  v. 
Baily,  69  Iowa,  77,  28  N.  W.  443;  Cason 
V.  Cason,  15  Ga.  405 ;  McMakin  v.  McMakin. 
68  Mo.  App.  57;  Allen  v.  Allen,  72  Iowa. 
502,  34  N.  W.  303;  McCrea  v.  McCrea, 
58  How.  Pr.  220;  Wass  v.  Wass,  41  W. 
Va.  126,  23  N.  E.  537. 

Evidence  of  admissions  of  defendant  is 
not  admissible. 

Hampton  v.  Hampton,  87  Va.  148.  12 
S.  E.  340;  Brainard  v.  Brainard,  Wright 
(Ohio)  354;  Bascom  v.  Bascora,  Wright 
(Ohio)  632;  McCulloch  v.  McCulloch,  8 
Blackf.  60;  17  Century  Dig.  "Divorce," 
S  390a;  Mathews  v.  Mathews,  41  Tex.  331. 

Messrs.  Hines  &  Kelly  for  appellee. 

Brannon,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  by  Virginia  B.  Trough 
versus  Richard  L.  Troufrh  for  a  divorce. 
The  bill  contains  a  charge  of  adultery  and 
also  desertion,  though  the  desertion  is  not 
for  a  period  to  call  for  an  absolute  divorce 
from  the  bond  of  matrimony.  The  special 
prayer  of  the  bill  is  for  absolute  divorce, 
which  was  granted,  and  the  defendant  ap- 
pealed. 

Demurrer.  Tlicre  is  much  argumontiition 
upon  a  demurrer  to  the  bill,  based  on  the 
claim  that  the  bill  does  not  name  the  wom- 
an w^th  whom  the  dofeiuiaiit  committed 
adultei-y.  nor  does  it  give  time,  place,  and 
circumstance,  and  thus  want-s  legal  cer- 
iainty.  We  do  not  say  whether  or  no  a 
bill  for  divorce  for  this  offense  should  con- 
tain the  name  of  tlie  pariiceps  criminis  or 
other  matter  of  alleged  defect  of  the  bill. 
because  the  demurrer  is  general,  and  there 
are  two  grounds  of  divorce  contained  in 
the  bill,  one  calling  for  full  divorce,  a 
nutrulo  mainmoniif  the  other  a  partial 
divorce,  divorce  of  separation,  a  mensa  et 
thoro.  The  demurrer  does  not  separate 
these  two  causes  of  suit.  It  does  not  aim 
at  the  charges  of  adultery,  and,  l>eing  gen- 
eral, it  was  properly  overruled.  We  again 
.say  that  where  a  bill  contains  two  or  more 
matters  of  euit,  one  good,  one  bad,  the 
demurrer  must  be  separate.  This  has  al- 
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waye  been  law.  Miller  v.  Hare,  43  W.  Va. 
647,  39  L.R.A.  491,  28  S.  E.  722;  Gay  v. 
Skeen,  36  W.  Va.  582,  15  S.  E.  64.  The 
bill  contains  a  prayer  for  divorce  absolute 
and  for  general  relief,  and  a  divorce  of 
mere  separation  could  be  granted  under 
the  la/tter  prayer.  Vance  Shoe  Co.  v. 
Haught,  41  W.  Va.  276,  23  S.  E.  553. 
Therefore,  the  demurrer  was  properly  dis- 
regarded. Here  a  question  arose  in  my 
mind.  The  decree  being  for  absolute  di- 
vorce for  adultery,  based  thus  on  that  part 
of  the  bill  said  to  be  defective,  can  that  de- 
cree be  sustained?  While  proper  to  over- 
rule the  demurrer,  because  some  relief  may 
be  granted,  would  a  decree  standing  on  the 
bad  part  of  the  bill  be  good  on  appeal,  in 
view  of  the  rule  put  in  several  cases,  that, 
where  a  bill  contains  some  matter  proper 
for  relief,  and  some  not  good  for  relief, 
a  general  demurrer  is  not  good,  and  should 
be  overruled,  as  it  should  be  aimed  es- 
pecially at  the  bad  matter;  but,  where  the 
court  gives  relief  justifiable  only  on  the  bad 
matter,  it  is  reversible  error?  Turner  v. 
Stewart,  51  W.  \'a.  45)3,  41  S.  E.  924. 
But  that  says  bad  "matter,"  meaning 
the  very  substance  of  the  facts  on  which 
the  bill  predicates  the  relief  sought,  bad 
matter  not  calling  for  any  relief  by  law,  not 
mere  defective  statement  of  matter  which 
does  call  for  relief.  In  this  case  the  bill 
charges  adultery,  the  alleged  defect  being 
in  not  naming  a  particcps  and  giving  time, 
place,  and  circumstance, — a  mere  defect  of 
•specification.  That  takes  the  case  out  of 
the  rule  just  refeiTcd  to.  We  find  no  error 
in  disregarding  the  demurrer.  It  was  not 
acted  on  expressly,  likely  owing  to  inad- 
vertence; but  we  must  regard  it  as  over- 
ruled. 

An  order  was  made  requiring  the  defend- 
ant to  pay  $50  for  counsel  fees  and  $16  per 
month  for  support  of  the  plaintiff  and  two 
children,  and,  he  failing  to  pay,  the  court 
'Jecreed  that  "none  of  the  depositions  tiikeu 
by  defendant  be  read  or  considered  on  the 
hearing  of  this  ca.se,"  and  granted  a  de- 
cree of  absolute  divorce,  giving  the  plain 
tiff  custody  of  the  three  children,  command- 
ing defendant  to  surreifder  to  the  plaintiff 
the  custody  and  control  of  a  daughter  who 
was  with  her  father,  enjoining  forever  the 
defendant  from  interfering  with  the  plaintiff 
in  the  care,  custody,  and  control  of  the 
children,  decreeing  that  the  plaintiff  hold  a 
tract  of  land  and  personal  property  con- 
sisting of  household  goods,  cows,  hogs,  chick- 
ens, and  other  property  claimed  by  the 
plaintiff  in  her  bill,  and  decreeing  costs 
against  defendant.  The  defendant  filed  an 
answer  denying  all  the  allegations  of  the 
charges  involved  in  the  divorce,  claiming  the 
land  and  personal  property.    The  defendant 
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took  numerous  depositions.  Had  the  court 
power  to  thus  refuse  the  defendant  the  right 
of  defense?  For  refusal  of  defense  it  was, 
since  what  avail  the  answer  without  proof 
under  it?  The  case  involved  the  dearest 
rights  of  the  defendant,  wife,  marriage 
rights,  children,  property,  personal  charac- 
ter, rights  of  person  and  property.  What 
had  the  payment  of  this  money  as  tempo- 
rary alimony  to  do  with  the  merits  of  the 
controvert  touching  those  all-important 
and  inestimable  rightn?  Nothing.  This  ac- 
tion of  the  court  is  based  on  the  idea  that 
the  defendant,  iu  fkiling  to  obey  the  order 
for  payment,  was  in  contempt;  and  that 
courts  have  power  to  punish  contempt,  and 
to  enforce  their  orders, — ^necessarily  so, — 
and  that  they  can  refuse  to  allow  a  plaintiff 
to  prosecute  a  suit  for  such  disobedience,  or 
refuse  a  party  attacked  to  defend.  There  is 
authority  for  this  proposition.  14  Cyc. 
Law  ft  Proc.  p.  795,  says  that  refusal  of 
defense  is  rarely  resorted  to,  but  may  be. 
1  £nc.  PI.  ft  Pr.  p.  436,  ^lays  a  method  to 
enforce  payment,  "frequently  resorted  to,'' 
is  dismissing  the  plaintiff's  bill,  or  refus- 
ing to  proceed  with  the  trial,  or  striking 
the  answer  of  the  defendant  from  the  files 
and  proceeding  with  the  case  ex  parte. 
These  statementA  are  guarded  and  hesitat- 
ing. The  reason  of  the  matter,  the  weight 
of  authority,  are  decidedly  against  the  power 
to  refuse  one  a  defense  when  attacked.  The 
late  work,  Nelson  on  Divorce,  in  S  861, 
says :  **An  order  for  temporary  alimony  may 
be  enforced  by  execution,  sequestration,  or 
by  proceeding^}  in  contempt.  But  during 
the  suit  the  court  has  the  power  to  en- 
force its  orders  by  declaring  the  husband 
in  contempt  and  refusing  to  proceed  with 
the  cause  until  its  order  is  complied  with. 
In  some  instances  the  courts  have  dismissed 
his  petition  for  a  failure  to  comply  with  its 
orders.  It  is  error  to  refuse  a  matter  of 
right,  such  a^s  a  change  of  venue,  until  the 
temporary  alimony  is  paid.  It  is  doubtful 
if  the  court  should  refuse  to  enter  a  decree 
of  divorce  until  the  temporary  alimony  is 
paid.  But  in  some  instances  this  practice 
has  been  approved.  In  many  instances  the 
liusband's  answer  has  been  stricken  out  for 
his  disobedience  of  the  orders  of  the  court. 
But  this  is  now  considered  against  public 
policy  for  it  prevents  that  full  investigation 
into  the  merits  of  the  controversy  which  is 
necessary  to  protect  the  interest  of  the 
state."  The  last  expression  of  Nelson  is 
borne  out  by  Wass  v.  Wass,  41  W.  Va.  126, 
23  S.  E.  637,  holding  that  the  state  is  an  im- 
plied party  to  divorce  suits,  and  the  court 
must  take  care  that  divorces  are  not  granted 
contrary  to  law  and  without  good  cause. 
Bishop  on  Marriage,  Divorce,  ft  Separation, 
i  1095,  says:  "Taking  away  privileges  in  the 
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cause  is  sometimes  employed  lor  enfor- 
cing payment.  For  example,  in  justifyring 
circumstances,  the  court  may  strike  out 
the  defendant's  answer,  or  dismiss  the  plain- 
tiff's complaint,  or  refuse  to  proceed  with 
the  trial,  unless  or  until  its  alimony  order 
is  obeyed.  Possibly  some  of  the  cases  under 
these  heads  have  gone  too  far.  The  interests 
of  the  public,  while  not  prejudiced  by  what 
delays  the  cause  or  ends  it  without  a  trial, 
will  not  permit  a  hearing  with  the  ebm 
nels  of  evidence  obstructed.  Therefore  pub- 
lic policy  forbids  that  a  husband's  refusal  to 
pay  temporary  alimony  should  deprive  him 
of  the  right  to  defend  the  suit."  This  id 
so  because  all  law^  says  that  public  policy 
looks  with  aversion  on  divorces.  This  prin- 
ciple that  the  public  interest  is  involved 
so  far  that  it  is  deemed  a  quasi  party  is 
fully  supported  by  a  note  in  30  Am.  Dec. 
545,  and  Bishop  on  Marriage,  Divorce,  and 
Separation,  §  480.  Now,  you  suppress  a  de- 
fense to  a  divorce  suit,  and  dissolve  a  mar- 
riage on  the  application  of  one  party,  and 
refuse  a  defense,  and  you  overturn  this 
public  policy.  No  more  effective  process 
to  further  this  result  can  be  conceived. 
For  myself,  though  not  involved  in  the  case, 
I  question  the  right  to  dismiss  a  plaintiff's 
suit  for  such  contempt,  under  the  nature 
and  structure  of  our  government  in  Amer- 
ica, and  especially  under  our  Bill  of  Rights 
in  our  Constitution,  art.  3,  §  17:  "The 
courts  of  this  state  shall  be  open,  and 
every  person,  for  an  injury  done  to  him, 
in  his  person,  property,  or  reputation,  shall 
have  remedy  by  due  course  of  law ;  and  jus- 
tice shall  be  administered  without  sale, 
denial,  or  delay."  And  does  not  this  accord 
the  right  to  defend  when  attacked  '*in  per- 
son, property,  or  reputation?" 

But  let  us,  on  this  grave  question,  look 
at  further  authority.  In  Hovey  v.  Elliott, 
187  U.  8.  409,  42  L.  ed.  215,  17  Sup.  Ct 
Rep.  841,  is  a  long,  learned  opinion  for  a 
unanimous  court  reviewing  the  law  under 
English  and  American  cases  for  more  than 
a  century  touching  the  power  of  courts  to 
punish  contempt  of  a  party  in  failing  to 
pay  money  under  an  order  of  court,  arriving 
at  the  conclusion  that  a  court  cannot  for 
this  cause  strike  out  an  answer  and  take 
the  bill  for  confessed;  that  it  has  not  the 
power  to  summon  a  party  to  defend,  and. 
having  obtained  jurisdiction  over  him,  "re- 
fuse to  allow  the  party  summoned  to  answer 
or  strike  his  answer  from  the  files,  suppress 
the  testimony  in  his  favor,  and  condemn  him 
without  consideration  thereof  and  without 
a  hearing,  on  the  theory  that  he  has  been 
guilty  of  a  contempt."  The  court  held 
the  decree  void.  In  Windsor  v.  McVeigh, 
03  U.  S.  274,  23  L.  ed.  914,  where  an 
answer    has   been   stricken   out    to    a   libel 
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of   oonfiflcation  because  the  owner  of   the 
property    was    a    confederate,    the    court 
referring  to  McVeigh  v.  United  States,  11 
Wall.  259,  20  L,  ed.  80,  referring  to  an 
order  striking  out  an  answer,  said:    "The 
order   in   effect   denied    the    respondent   a 
hearing.    It  is  alleged  he  was  in  the  posi- 
tion of  an  alien  enemy,  and,  hence,  could 
have  no  locus  standi  in   that  forum.     If 
assailed  there,  he  could  defend  there.     The 
liability  and  right  are  inseparable.    A  dif- 
ferent  result   would   be   a   blot   upon   our 
jurisprudence    and    civilization.     We    can- 
not hesitate  or  doubt  on  the  subject.     It 
would   be   contrary  to  the   first   principles 
of  the  social  compact,  and  of  the  right  ad- 
ministration   of    justice."      The    principle 
stated  in   this   terse  language  lies  at  the 
foundation   of  all   well-ordered   systems  of 
jurisprudence.    Wherever  one  is  assailed  in 
his  person  or  his  property,  tlier^  he  may  de- 
fend,  for   the   liability  and   the   right  are 
inseparable.    This  is  a  principle  of  natural 
justice,  recognized  as  such  by  the  common 
intelligence  and  conscience   of  all   nations. 
A  sentence  of  a  court  pronounced  against 
a  party  without  hearing  him,  or  giving  him 
an  opportunity  to  be  heard,  is  not  a  judi- 
cial   determination    of   his    rights,    and    is 
not  entitled  to  respect  in  any  other  tribunal. 
That  there   must  be  notice  to  a  party  of 
some  kind,  actual  or  constructive,  to  a  val- 
id   judgment    affecting    his    rights,    is    ad- 
mitted.    Until    notice  is   given,   the  court 
has  no  jurisdiction  in  any  case  to  proceed 
to   judgment   whatever   its   authority   may 
be,  by  the  law  of  its  organization,  over  the 
subject-matter.     But  notice  .is  only  for  the 
purpose  of  affording  the  party  an  opportu- 
nity of  being  heard  upon  the  claim  or  the 
charges  made;  it  is  a  summons  to  him  to 
appear  and   speak,   if  he  has   anything  to 
say,  why  the  jud<?ment  sought  should  not 
be  rendered.     A  denial   to  a  party  of  the 
benefit  of  a  notice  would  bo,  in  effect,  to 
deny  that  he  is  entitled   to  notice   at  all, 
and  the  sham  and  deceptive  proceeding  had 
better  be  omitted  altogether.     It  would  be 
like  saying  to  a  party,  "Appear,  and  you 
shall  be  heard,"  and^  when  he  has  appeared, 
saying,  "Your  appearance  shall  not  be  rec- 
ognized, and  you  shall  not  be  heard."     In 
the  present  case,  the  district  court  not  only 
in  effect  said  this,  but  immediately  added 
a  decree  of  condemnation,  reciting  that  the 
default  of  all  persons  had   been    duly  en- 
tered.    It  is  diflScult  to  speak  of  a  decree 
thus  rendered  with  moderation;    it  was  in 
fact  a  mere  arbitrary  edict,  clothed  in  the 
form  of  a  judicial  sentence. 

The  law  is,  and  always  has  been,  that 
wherever  notice  or  citation  is  required,  the 
party  cited  has  the  right  to  appear  and  be 
heard;  and  when  the  latter  is  denied,  the 
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former  is  ineffectual  for  any  purpose.    The 
denial  to  a  party  in  such  a  case  of  the  right 
to  appear  is  in  legal  effect  the  recall  of  the 
citation  to  him.    In  Underwood  v.  McVeigh, 
23  Gratt.  409,  of  a  de(?ree  given  after  an 
answer  was  stricken  out,  the  court  said: 
"It  lies  at  the  very  foundation  of  justice, 
that  every  person  who  is  to  be  affected  by 
an  adjudication  should  have  the  opportunity 
of  being  heard  in  defense,  both  in  repelling 
the  allegation  of  fact,  and  upon  the  matter 
of  law;  and  no  sentence  of  any  court  is  en- 
titled to  the  least  respect  in  any  other  court^ 
or  elsewhere^  when  it  has  been  pronounced 
ex  parte  and  without  opportunity  of   de- 
fense.   An  examination  of  both  sides  of  the 
question,     and     deliberation     between     the 
claims   and   allegations   of   the   contending 
parties,  have  been  deemed  essentially  neces- 
sary to  the  proper  administration  of  jus- 
tice by  all  nations,  and  in  every  stage  of 
social  existence."     In   the  four  cases  just 
cited    the   decrees   were   held   void   as   not 
judicial  sentences.     The  party  had  no  day 
in  court.    It  is  not  due  process  of  law  under 
state  and  Federal  Constitution.     It  is  con- 
demnation without  notice.    The  party's  case 
has    been    put    out    of   court.     No    matter 
the   character   of   his    defense,    no    matter 
that  he  be  in  contempt,  lasting  final  decree 
against    him,    involving    in    this    case    his 
most   important   rights   in   life,  cannot  be 
entered.    It  is  void  for  want  of  due  process. 
It  violates  that  definition  of  due   procesn 
of  law  given  by  Daniel  Webster  approved 
without  dissent  everywhere.     "By  the  law 
of  the   land   is   most  clearly   intended   the 
general    law,    which    hears    before    it   con- 
demns;  which   proceeds   upon   inquiry  and 
renders  judgment  only   after  trial."     Such 
action  denies  equal  protection  of  the  law. 
The  law  imposes  no  such  hoavy  penalty  for 
contempt.     The  right  ol  defense  is  given  to 
one  man  and  denied  to  another  for  no  cause 
involved   in   the   merits.     If   there   is   any 
plain  right  as  to  judicial  procedure,  I  as- 
sert   that    it    is    a    right    to  defend  where 
attacked  in  person,  character,  or  property. 
We     recognize    in   both  opinions   in   Hebb 
V.  County  Court  that  while  a  court  might 
refuse   affirmative   action,   action   in   favor 
of    one    in    contempt,    it    could    not    deny 
one  attacked   right  to  defend.     48  W.   Va. 
279,  37  S.  E.   676,   49  W.  Va.   733,   37  S. 
E.  676.      Tliis    distinction    between    plain- 
tiff  and    defendant   will    be    found    in    tho 
opinion    in    Hovey   v.    Elliott,    supra.     To 
support  the  particular  position  that  a  de- 
fense  cannot  be   denied  to   one   failing   to 
pay    temporary    alimony    because    in    con- 
tempt, I  cite  Foley  v.  Foley,  120  Cal.   33. 
65  Am.  St.  Rep.  147,  52  Pac.  122,  holding 
that   an    answer    cannot   be   stricken    out, 
but  the  contempt  may  be  punished  other- 
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wise;  Gorduii  v.  Gordon,  141  III.  160,  21 
L.R.A.  387,  33  Am.  St.  Rep.  294,  30  N. 
E.  446;  Johnson  v.  Superior  Court,  63  Cal. 
578,  holding  that  one  in  such  contempt  can- 
not be  denied  process  for  witnesses;  Baily 
T.  Baily,  69  Iowa,  77.  28  X.  W.  443,  hold 
ing  that  it  would  be  against  public  policy 
to  deny  a  defense  for  such  contempt;  Cason 
V.  Cason,  15  Ga.  405 ;  McMakin  v.  McMakin, 
68  ^fo.  App.  57.  holding  that  contempt 
''does  not  authorize  the  striking  of  answer 
or  refusal  to  admit  evidence  for  him;" 
Allen  V.  Allen,  72  Iowa.  502,  34  N.  W. 
303,  where  the  court  said:  "It  will  not 
do  to  hold  that  the  marriage  relation  may 
be  dissolved  on  the  ground  of  defendant's 
inability  to  pay  a  sum  awarded  as  alimony, 
or  because  of  his  recusancy;"  Dwelly  v. 
Dwelly,  46  Me.'  377;  Newhouse  v.  New- 
house  14  Or.  290,  12  Tac.  422.  The  Cen- 
tury Digest,  vol.  17,  S  738,  will  show  few 
cases  to  sustain  such  action.  Outside  New 
York,  scarcely  any.  Its  loading  case,  Walk- 
er V.  Walker,  82  X.  Y.  200,  seems  hesiUt- 
ing,  and  re^ts  on  the  old  arbitrary  prac- 
tice of  English  chancer}'.  But  it  is  not 
sound  English  law,  as  the  Supreme  Court 
liolds  in  Hovey  v.  Elliott,  167  U.  S.  400,  42 
L.  ed.  215.  17  Sup.  Ct.  Rep.  841.  and  as 
«hown  in  Gordon  v.  Gordon.  141  111.  163, 
21  L.R.A.  387.  33  Am.  St.  Rep.  294,  30 
N.  E.  446,  citing  Ilaldanc  v.  Eckford,  L. 
R.  7  Eq.  425;  where  the  English  court  said: 
^Although  the  contempt  committed  by  the 
defendants  had  been  of  the  most  flagrant 
kind,  yet,  as  what  they  asked  was  for  the 
purpose  of  defending  themselves,  he  had  no 
jurisdiction  to  refuse  the  order."  Other 
English  cases  are  there  citod.  The  Illinois 
court  says  the  New  York  case  is  not  looked 
upon  with  favor,  or  followed.  Some  cases 
cited 'to  the  reverse  do  not  support  that  re- 
verse. Casteel  v.  Casteel,  38  Ark.  477. 
holds  that  the  plaintifT's  suit  may  be  dis- 
missed for  refusal  to  pay  wife's  counsel 
fees.  Winter  v.  Superior  Court,  7p  Cal. 
205,  11  Pac.  633,  did  not  rofu.^e  defense, 
but  refused  to  hear  the  ease  on  the  conteni- 
nor's  motion,  refused  a  favor  asked  by  him. 
Waters  v.  Waters,  49  Mo.  385.  only  hold^ 
that  a  plaintiffs  suit  may  be  dismissed  for 
failure  to  pay  a  wife  money  to  ciirry  on 
her  defense.  Clark  v.  Clark,  117  N.  Y. 
622,  22  N.  E.  1127,  does  not  touch  the  mat- 
ter. 

Another  consideration  not  without  force 
is  that  we  have  a  statute  prescribing  how 
contempts  shall  be  punished.  It  was  passed 
in  1830  to  restrain  arbitrary  action  by 
courts.  Code  1800.  chap.  147.  I  think  it 
conteni  plate«(  only  flne  and  imprisonment. 
It  curbs  or  lessens  the  common-law  power 
of  courts.  State  v.  Hansford,  43  W.  Va. 
773,  28  S.  £.  791.  Just  as  it  waa  held 
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to  be  the  sole  mode  of  punishment  in  Gal- 
land  V.  Galland,  44  Cal.  475,  13  Am.  Rep. 
167.  But  it  is  argued,  in  answer  to  the 
point  just  discussed,  that  the  striking  out  of 
the  evidence  is  immaterial,  as.  if  all  the 
evidence  be  considered,  the  same  decree 
would  have  been  made.  How  do  we  know 
what  the  circuit  court  would  hawe  thought? 
The  evidence  was  voluminous  and  flatly  con- 
tradictory in  material  respects, — contradic- 
tor^'  as  to  the  criminal  conduct  and  as  to 
desertion  and  other  nmtters.  Now.  Rr^i, 
a  decree  without  a  hearing  of  both  sidt-s 
is  not  a  judicial  decision.  Tlie  ca.se  ha^ 
never  been  passed  on  by  the  circuit  court 
The  party  had  a  right  to  have  the  judgment 
of  the  circuit  court  on  his  evidence  and 
cause  before  this  court  can  consider  the 
weight  of  the  evidence.  Had  the  decree  on 
evidence  on  both  sides  been  for  the  defend- 
ant, we  could  not  revcr-^e.  unless  this  court 
would  think  it  clearly  wrong,  because  he 
would  have  the  advantage  of  that  decision, 
and  occupy  a  different  position  from  that 
which  he  now  occupies.  We  cannot,  in  the 
first  instanc*e,  be  asked  to  pass  on  the  evi- 
dence. This  is  an  npi)e.il  court,  and  is  not 
called  on  to  act  until  the  circuit  court 
has  done  so.  There  must  be  a  hearing  of 
the  whole  case.  There  has  not  been.  ''The 
supreme  court  will  not  consider  questions 
not  yet  acted  on  by  the  circuit  court.'* 
Kesler  v.  Lapham,  46  W.  Va.  204.  33  S.  E. 
289;  Armstrong  v.  Grafton,  23  W.  Va.  60. 
This  case,  as  made  up  on  both  sides,  has 
never  been  decided  by  the  circuit  court 
But  second,  the  decree  is  void  under  the 
high  authorities  above  given.  Can  it  be, 
with  reason,  said  that,  where  the  whole 
of  a  defendant's  case  has  been  struck  out 
consisting  of  a  volume  of  material  evidence, 
this  court  should  perform  the  function  of 
a  court  of  original  jurisdiction,  treat  the 
case  as  if  heard  on  the  whole  evidence  in 
the  court  below,  and  review  it  on  the  evi- 
dence on  both  sides?  When  it  is  just  as 
though  the  party  was  not  before  the  court, 
and  was  decreed  against  ''without  a  day  in 
court?"  Shall  we  not  rather  say  the  case 
has  not  been  heard,  the  decree  is  not  binding 
on  the  defendant,  and  remand  the  case  that 
it  may  be  heard  on  the  evidence?  On  thst 
evidence  we  indicate  no  opinion. 

Considerable  evidence  of  admissions  in  the 
country  by  the  defendant,  of  criminal  con- 
duct, was  given,  which  is  assailed  as  incom- 
petent. Can  tliese  admissions  be  considered? 
As  it  is  deemed  by  law  in  the  interest  of 
society  that  marriage  should  not  be  dis- 
solved on  insufllicient  grounds,  and  cannot 
be  dissolved  by  consent  of  parties,  the  com- 
mon law  held  such  admissions  not  effect uaf 
to  sustain  a  ground  for  divorce,  certainly 
not  alone.    30  Am.  Dec.  &M;  Bisliop,  Marr. 
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DW.  &  Sep.  S§  707,  730.    Tlie  lowest  grade 
of  evidence  in  weight.     Nelson,  Div.  §  781. 
'*While   not  alone   Hiifficient   to  warrant  a 
decree,  it  is  admissible  in  connection  with 
other    evidence,    unless   a  statute    forbids." 
14  Cyc.  Law  &  Proc.  p.  682.    Does  our  stat- 
ute law  (Code  1899,  chap.  64,  §  8)  ban  such 
evidence  wholly?     We  think  so.    The  legis- 
lature  intended   to   render   it   incompetent. 
"Such  suit  shall  be  instituted  and  conducted 
as  other  suits  iu  e<(uity,  except  that  the  bill 
shall  not  be  taken  for  confessed,  and  whether 
the  defendant  answer  or  not,  the  cause  shall 
he  heard  independently  of  the  admissions  of 
either  party,  in  the  pleadings  or  otherwise.'' 
Now,  this  prohibits  the  bill  from  being  ta- 
ken for  true  on  dsfault  of  the  defendant  to 
■appear,  thus  making  it  different  from  other 
suits,  and,  in  accordance  with  the  rule  in 
<livorce  caseH,  requires  proof  of  the  grounds 
of  divorce.    Next,  it  forbids  a  decree  though 
the  wrongful  act  be  admitted  solemnly   in 
the  answer.    It  must  be  proved.    Kow,  if  an 
admission  or  confession  in  an  answer  is  of 
no  avail,  why  shall  we  say  that  one  made 
in  the  country  is?     Can  a  decree  be  had 
^hu8  by  indirection  when  it  cannot  by  an 
answer    of    confession?      Plain    intent   and 
policy  would  thus  be  violated.     The  letter 
•of  the  law  is  that  the  case  shall  be  decide! 
^independently  of  the  admissions  of  either 
party  in  the  pleadings  or  otherwise."    What 
does    this    broad    word   ''otherwise*'    mean? 
We  must  give  it  some  effect,  as  it  is  sedately 
added.     After  saying  default,  silence  shall 
not  avail,  but  proof  must  be  made;   after 
saying,  with  special  reference  to  admissions 
in  the  answer,  that  they  shall  count  nothing, 
this  word  is  added  to  say  that  no  admission 
in  the  country,  outside  the  pleading,  shall 
•count.     One  case  in  Virginia  on  this  stat- 
ute   seems    to    hold    otlu'rwise.      Bailey    v. 
Bailey,  21  Gratt.  43.    I  have  never  been  able 
to  see  with  certainty  wliat  it  means.     Does 
it  mean  to  say  that  admissions  in  letters 
only  are  competent?      Cralle  v.   Cralle,    79 
Va.  182,  only  goes  to  the  effect  that  admis- 
sion.    may    be    used    to    defeat    a    divorce. 
Latham  v.  Latham,  30  Gratt.  307,  only  says 
that  defendant  is   entitled  to   a  denial   i|i 
his    answer, — that   the   act  never   designed 
to  eliminate  that  pleading  so  far  as  to  re- 
fuse the  benefit  of  its  denial.     Hampton  v. 
Hampton,  87  Va.  148,   12  S.  E.  340,  over- 
rules Bailey  v.   Bailey,  by  holding,  under 
the  statute^  that  "evidence  that  defendant 
admitted   the  charge    [of   adultery]    and  a 
letter  from  her  purporting  to  admit  it,  are 
inadmissible."    If  this  is  not  the  purpose  of 
the  plain  statute,  what  is  it?    Sometimes  it 
operates  to  defeat  justice;  but  it  has  a  pol- 
icy which  the  law  has  always  held  as  to 
the  marriage  state.     If  wrong,  the  remedy 
i^  witli  the  le^jislature.    Under  another  con- 
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struction,  a  party  may  obtain  a  divorce  by 
his  or  her  admission,  or  greatly  aid  by  it  in 
doing  so.  It  would  open  the  door  to  collu- 
sion between  the  parties;  it  would  enable 
one  party  more  easily  to  divorce  himself. 

The  decree  of  the  8th  day  of  December, 
1903.  is  reversed,  and  the  case  remanded  for 
further  proceedings. 


WASHINGTON  SUPREME  COURT. 
BEINJAMIN  BANK,  Respt., 

V. 

EARLE  DOHERTY  et  al.,  Appts. 
(—  Wash.  — ,  84  Pac.  872.) 

Usury — conflict  of  laws. 

1.  A  contract  valid  by  the  laws  of  the 
state  where  it  is  made  and  to  be  performed 
is  not  rendered  subject  to  the  usury  laws  of 
another  state  by  the  fact  that  it  is  secured 
by  mortgage  on  land  there  situated,  and  to 
whose  courts  it  is  necessary  to  resort  to 
enforce  the  mortgage. 
Appeal^zceptien — sufficiency. 

2.  Error  in  allowing  interest  on  a  note 
at  a  greater  amount  than  is  authorized  by 
statute  is  sufficiently  questioned  under  S 
5055,  2  Ballinger's  Anno.  Codes  &  Statutes, 


Cass  Note. — Enforcement  of  mortgage  on 
real  property  valid  according  to  the  law  of 
the  place  where  made  and  payable,  but 
usurious  according  to  the  lew  fori  et  rei  aitce. 
— The  decision  in  the  foregoing  case, applying 
the  law  of  Montana  where  the  note  and 
mortgage  were  executed  and  payable,  upon 
the  subject  of  usury,  notwithstanding  that 
the  land  covered  by  the  mortgage  was  in 
Washington,  and  that  the  suit  to  enforce 
the  mortgage  was  brought  in  the  latter 
state,  involves  two  propositions,  both  of 
which  are  sustained  by  the  great  weight  of 
authority:  (1)  That  the  law  of  a  particu- 
lar state  with  reference  to  usury  does  not 
govern  a  note  or  mortgage  merely  because 
the  land  covered  by  the  mortgage  is  located 
in  that  state;  (2)  that  usury  laws  are  not 
so  distinctive  a  part  of  the  public  policy  of 
the  forum  that  the  courts  will,  on  the 
ground  of  public  policy,  decline  to  eniorce 
any  contract  which  would  be  involved, 
tested  by  them,  though  valid  according  to 
its  proper  law. 

As  shown  by  a  note  in  55  L.R.A.  933, 
there  is  some  slight  authority  for  the  posi 
tion  that  the  lex  rei  aitce  with  respect  to 
usury  necessarily  controls  in  an  action  to 
foreclose  a  mortgage  on  real  property;  but, 
as  pointed  out  in  that  note,  the  great 
weight  of  authority  is  opposed  to  that  view, 
and  holds  that  a  mortgage  on  real  property 
is  to  be  tested  by  the  same  law  with  re- 
spect to  usury  that  applies  to  the  personal 
obligatioti  which  it  secures,  and  not  neces- 
sarily, nor  even  generally,  by  the  lew  rei 
aita!.    See,  among  many  other  oases  i%  thai 
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by  an  exception  "that  tha  evidence  is  insuffi- 
cient to  support  the  finding,  and  that  the 
same  is  contrary  to  the  evidence.** 
Interest-Rafter  maturity— statute. 

3.  A  statute  regulating  the  rate  of  in- 
terest on  contracts  after  maturity  in  the 
absence  of  express  provision  by  the  parties 
will  control  any  presumption  of  law  that 
the  rate  mentioned  in  the  contract  was  in- 
tended to  prevail  until  judgment  should  be 
entered  on  the  contract. 

Mortgage — ^satisfaction— priority. 

4.  One  having  actual  notice  that  a 
mortgage  on  real  estate  which  was  levied 
on  to  pay  the  costs  in  a  suit  to  foreclose  it, 
and  sold  to  a  stranger,  has  not  been  regu- 
larly satisfied,  who  advances  money  to  take 
it  up  upon  its  satisfaction  by  the  purchaser 
and  the  execution  of  a  new  mortgage  on 
the  property,  cannot  claim  priority  over  it 
in  cane  tm*  sale  is  subsequently  set  aside  on 
a  motion  pending  when  the  second  mortgage 
was  executed. 

Same — lis  pendens — apriority. 

5.  One  who  advances  money  to  take  up 
a  mortgti^e  which  was  levied  on  and  sold 
to  a  stranger  for  the  payment  of  the  costs 
in  (I  suit  to  foreclose  it  is  bound  by  con- 


structive notice  of  the  rights  of  the  parties 
aflTorded  by  the  lis  pendens  filed  at  the  time 
the  foreclosure  suit  was  begun,  so  as  to  be 
precluded  from  claiming  priority  in  case  the 
sale  is  subsequently  set  aside. 

(March  16,  1906.) 

APPEAL  by  defendants,  administrators 
of  tlie  estate  of  Mary  T.  Doherty,  de- 
ceased, and  John  S.  Dutton  from  a  judg- 
ment of  the  Superior  Court  for  King  County 
foreclosing  a  mortgage  on  certain  real  es- 
tate and  establishing  its  priority.    Modified. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Melville  C.  Brown,  John  W.  Rob- 
erts, and  Maurice  D.  Leehey,  for  appellants 
Doherty  and  the  administrator: 

The  note  and  mortgage  are  usurious. 

Emery  v.  Burbank,  163  Mass.  327,  28 
L.R.A.  57,  47  Am.  St.  Rep.  456,  39  N.  E. 
1026;  Irving  v.  Ford,  183  Mass.  448,  65 
L.R.A.  177,  97  Am.  St.  Rep.  447,  67  N.  E. 
366. 

The  lex  fori  governs  as  to  the  remedies  for 
its  enforcement,  and  the  usury  law  of  this 


effect,  De  Wolf  v.  Johnson,  10  Wheat.  383, 
6  L.  ed.  347,  and  Mcllwaine  v.  Ellington,  55 
L.RA.  933,  49  C.  C.  A.  446,  111  Fed.  578.  It 
it  to  be  noted  in  this  connection,  however, 
that  the  fact  that  a  loan  is  secured  by  a 
mortgage  on  real  property  is  sometimes  of 
importance  in  determining  the  proper  law 
governing  the  personal  obligation,  and  there- 
fore the  mortgage  itself;  in  other  words,  in 
ascertaining  the  real  intention  of  the  par- 
ties as  to  the  governing  law  with  respect  to 
usury,  or  in  testing  their  good  faith  in  un- 
dertaking to  subject  their  contract  in  this 
respect  to  the  law  of  another  state.  Thus, 
in  many  cases  involving  the  contracts  of 
foreign  building  and  loan  associations,  the 
fact  that  the  loan  was  secured  by  a  mort- 
gage upon  real  property  located  in  the  state 
of  the  forum  has  been  held,  in  connection 
with  other  circumstances,  suflicieut  to  show 
that  the  parties,  in  making  the  loan  payable 
at  the  domicil  of  the  asnocintion,  and  in  some 
Instances  in  expressly  stipulating  that  it 
was  made  with  reference  to  the  law  of  the 
domicil,  acted  in  bad  faith  and  for  the  pur- 
pose of  evading  the  local  law.  See  Falls  v. 
United  States  Sav.  L.  &  Bldg.  Co.  97  Ala. 
417,  24  L.R.A.  174,  38  Am,  St.  Rep.  194,  13 
So.  25;  National  Mut.  Bldg.  &  L.  Asao.  v. 
Burch,  124  Mich.  57,  83  Am.  St.  Rep.  311,  82 
N.  W.  837;  National  Mut.  Bldg.  &  L.  Asso. 
v.  Brahan,  80  Miss.  407,  57  L.R.A.  793,  31 
So.  840,  Affirmed  in  193  U.  S.  835,  48  L.  ed. 
823,  24  Sup.  Ct.  Rep.  532 ;  and  many  other 
rases  cited  at  page  944  of  the  note  already 
referred  to. 

The  courts  might  conceivably  take  the 
view  that  the  usury  laws  of  the  forum  arc 
so  distinctive  a  part  of  its  public  policy  that 
it  is  contrary  to  public  policy  to  enforce  any 
contract  that  would  be  usurious  tested  by 
iluin,  notwithstanding  that  the  contract  is 
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valid  according  to  the  law  of  another  state, 
in  which  it  was  made  and  to  be  performed: 
in  other  words,  according  to  its  proper  law. 
But,  while  the  courts  have  frequently  re- 
fused to  enforce  contracts  valid  by  their 
proper  law  because  their  enforcement  would 
be  contrary  to  the  public  policy  of  the  forum, 
evidenced  by  its  laws  with  respect  to  certain 
other  matters,  the  courts  have  rarely,  or 
never,  applied  this  principle  with  respect  to 
usury  laws.  The  authority  for  the  proposi- 
tion that  a  contract  valid  by  its  proper  law 
may  be  enforced  notwithstanding  that  it 
would  be  usurious  and  invalid  tested  by  the 
law  of  the  forum  rests  rather  upon  the 
necessary  implication  of  the  great  number 
of  cases  in  which  such  contracts  have  been 
enforced,  rather  than  upon  cases  which  ex- 
pressly affirm  the  proposition,  though  there 
are  not  lacking  oases  of  the  latter  kind.  See 
Buckinghouse  v.  Gregg,  19  Ind.  401;  Uhler 
V.  Semple,  20  N.  J.  Eq.  288. 

It  is  to  be  noted  in  this  connection,  how- 
ever, that  the  application  of  principles  by 
which  the  real  situs  of  a  contract  is  ascer- 
tained will  often  locate  such  situs  at  the 
forum,  and  then  its  law  is  applied,  not  be- 
cause it  is  the  lew  fori,  but  because  it  is  the 
ISiW  of  the  situs  of  the  contract.  So,  as  al- 
ready pointed  out,  the  coiu-t  may  hold,  by 
reason  of  the  location  of  mortgaged  prop- 
erty in  the  state  of  the  forum,  or  by 
reason  of  other  circumstances,  that  the  at- 
tempt of  the  parties  to  subject  their  con- 
tract to  the  law  of  another  state  was  for  the 
purpose  of  evading  the  law  of  the  fonim, 
the  real  situs  of  their  contract. 

The  extent  to  which  the  courts  of  the 
forum  will  enforce  or  give  effect  to  the 
usury  laws  of  the  sitv.s  of  the  contract  pre* 
sents  another  question  not  considered  in 
this  note. 
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state  affects  only  the  remedy,  not  the  sub- 
stance of  such  contracts. 

Ridgway  v.  Davenport,  37  Wash.  134, 
79  Pac.  600;  La  Selle  v.  Woolery,  14  Wash. 
70,  32  L.RJ^.  73,  53  Am.  St.  Rep.  855,  44 
Pac.  115;  aark  y.  Eltinge,  38  Wash.  376, 
107  Am.  St.  Rep.  757,  80  Pac.  556;  Craig 
V.  Butler,  9  Mich..  21 ;  Thurston  v.  Prentiss, 
1  Mich.  103;  Sherman  v.  Gassett,  0  111. 
521;  Suffolk  Bank  y.  Kidder,  12  Vt.  464, 
36  Am.  Dec.  354;  Colline  Iron  Co.  v.  Bur- 
kam,  10  Mich.  283;  Watriss  y.  Pierce,  32 
N.  H.  560;  Wright  v.  Bartlett,  43  N.  H. 
548;  Willis  v.  Cameron,  12  Abb.  Pr.  246; 
Gale  v.  Eastman,  7  Met;  14;  Story,  Confl. 
L.  §  572;  Gibbs  v.  Howard,  2  N.  H.  206; 
Falls  y.  United  States  Sav.  L.  &  Bldg. 
Co.  07  Ala.  417,  24  L.R.A.  174,  38  Am.  St. 
Rep.  104,  13  So.  25;  Meares  v.  Finlayson, 
55  S.  C.  105,  32  S.  E.  986;  Carpenter  y. 
Lewis,  60  S.  C.  23,  38  S.  £.  244;  Turpin 
▼.  Povall,  8  Leigh,  03;  Sime  y.  Norris,  8 
Phila.  84. 

The  court  erred  in  computing  interest  at 
the  contract  rate  beyond  the  date  of  ma- 
turity, because  the  note  does  not  provide 
for  interest  "after  maturity"  or  "until 
paid." 

Palmer  v.  Laberee,  23  Wash.  400,  63  Pac 
216;  Holden  y.  Freedman's  Say.  &  T.  Co.  100 
U.  S.  72,  25  L.  ed.  567;  Hazard  y.  Maxon, 
1    Wash.  Terr.  585. 

No  foreign  law  will  be  enforced  in  a 
sovereign  state  if  to  enforce  it  will  contra- 
vene the  express  statute  law. 

May  y.  First  Nat.  Bank,  122  111.  551, 
13  N.  E.  806;  Frank  v.  Bobbitt,  155  Mass. 
112,  20  N.  E.  200;  Mackey  v.  Petti  John, 
6  Kan.  App.  67,  40  Pac,  636;  Bowles  v. 
Field,  78  Fed.  742;  Case  v.  Dodge,  18  R.  I. 
661,  20  Atl.  785;  Despard  v.  Churchill,  53 
N.  Y.  102;  Van  Voorhis  v.  Brintnall,  86 
N.  Y.  18,  40  Am.  Rep.  505;  Freeman's  Ap- 
peal, 68  Conn.  533,  37  L.R.A.  452,  67  Am. 
St.  Rep.  112,  37  Atl.  420;  Armstrong  v. 
Best,  112  N.  C.  59,  25  L.R.A.  188,  34  Am. 
St.  Rep.  473,  17  S.  E.  14;  Com.  v.  Lane, 
113  Mass.  458,  18  Am.  Rep.  509;  True  v. 
Ranney,  21  N.  H.  52,  53  Am.  Dec.  164; 
Jackson  v.  Jackson.  82  Md.  17,  34  L.R.A. 
773,  33  Atl.  317;  Pennegar  v.  State,  87 
Tenn.  244,  2  L.R.A.  703,  10  Am.  St.  Rep. 
648,  10  S.  W.  305;  State  v.  Ross,  76  N. 
C.  242,  22  Am.  Rep.  878;  Edgerly  v.  Bush, 
81  N.  Y.  100;  Woodward  v.  Brooks,  128 
m.  222,  3  LJI.A.  702,  15  Am.  St.  Rep.  104,  20 
N.  E.  685;  Ex  parte  Dickinson,  29  S.  C. 
453,  7  8.  E.  603;  Smith  v.  Union  Bank, 
6  Pet.  518,  8  L.  ed.  212;  Williams  v.  Kem- 
per,  H.  A  McD.  Dry  Goods  Co.  4  Ok  la.  145, 
43  Pac.  1148;  Barnett  v.  Kinney,  147  U. 
8.  476,  37  L.  ed.  247,  13  Sup.  Ct.  Rep. 
403;  Butler  v.  WeJidell,  67  Mich.  62,  68 
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Am.   Rep.    320,   23    N.    W.    460;    Kerr   v. 
Dougherty,  70  N.  Y.  Z27. 

If  the  money  was  loaned  to  be  employed 
on  the  land  for  which  the  mortgage  was 
given,  then  the  law  of  the  place  where  the 
mibrtgaged  property  is  situated  must  pre- 
vail. 

Fitch  V.  Remer,  1  Biss.  337,  Fed.  Cas. 
No.  4,836;  Chapman  y.  Robertson,  6  Paige, 
627,  31  Am.  Dec.  264;  Goddard  v.  Sawyer,. 
0  Allen,  78;  Pine  v.  ttmith,  11  Gray,  38; 
Philadelphia  Loan  Co.  v.  Towner,  13  Conn. 
240;  Levy  v.  Levy,  78  Pa.  507,  21  Am, 
Rep.  35;  Kilgore  v.  Dempsey,  25  Ohio  St. 
413,  18  Am.  Rep.  306;  Fisher  y.  Otis,  3 
Chand.  (Wis.)  87;  Arnold  v.  Potter,  22 
Iowa,   104. 

Mr.  Elmer  £.  Todd«  for  appellant  Dutton: 

At  the  time  Dutton  took  the  note  and 
mortgage  from  the  administrator  the  pur- 
chaser of  the  Bank  note  and  mortgage  at 
the  i^erifiTs  sale  had  executed  a  satisfac- 
tion of  the  same,  and  the  record  was  clear. 

Blight  y.  Tobin,  7  T.  B.  Mon.  612,  18 
Am.  Dec  210;  Cowles  v.  Hardin,  101  N.  C. 
388,  0  Am.  St.  Rep.  36,  7  S.  E.  806;  Reeves 
V.  Kennedy,  43  Cal.  643. 

The  mortgage  cannot  be  restored  against 
one  w^o  has  in  good  faith  purchased  the 
property  after  the  cancelation,  or  who  has 
advanced  money  upon  it  upon  the  faith  of  a 
clear   record  title. 

Jones,  Mortg.  6th  ed.  S  067;  Heyder  v. 
Excelsior  Bldg.  L.  Asso.  No.  2,  42  N.  J. 
Eq.  403, 60  Am.  Rep.  40, 8  Atl.  310;  Charles- 
ton v.  Ryan,  22  S.  C.  330,  63  Am.  Rep.  713; 
Robbins  v.  Todman,  28  Kan.  401 ;  Richey  y. 
Merritt,  108  Ind.  347,  0  N.  E.  368. 

The  purpose  of  lis  pendens  was  to  give 
the  world  notice  of  the  pendency  of  the 
action;  and,  where  that  action  was  finally 
terminated,  there  could  be  no  notice  of  the 
pendency  of  said  action,  because  the  same 
had  been  finally  terminated  by  a  judgment 
of  the  supreme  court,  from  which  there 
could  be  no  appeal. 

Holbrook  v.  New  Jersey  Zinc  Co.  67  N. 
Y.  616;  Page  v.  Waring'.  76  N.  Y.  463; 
London  &  S.  F.  Bank  v.  Dexter  H.  &  Co. 
61  C.  C.  A.  515,  126  Fed.  503;  Johnson 
v.  Irwin,  16  Wash.  652,  48  Pac.  345;  Abadie 
v.  Lobero,  36  Cal.  300;  21  Am.  &  Eng.  Enc, 
Law,  p.  624. 

Messrs.  Harold  Preston  and  James  K. 
Murphy,  for  respondent: 

The  notice  of  lis  pendens  filed  charged 
every  person  with  notice  of  all  subsequent 
proceedings  had  in  the  action,  and  this  re- 
lates to  proceedings  subsequent  to  judgment. 

Ballinger,  Anno.  Codes  &,  Statutes 
(Wash.),  §  4887;  Furry  Bros.  v.  Ferguson, 
105  Iowa,  231,  74  N.  W.  003;  Mye»  v. 
Jones,  61  Kan.  101,  60  Pac.  276;  McClung 
y.  Hohl,  10  Kan.  App.  03,  dl  Pae.  607;  Smith 
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\.  Kimball,  36  Kan.  474,  13  Pac.  801;  01- 
>on  V.  Leibpke,  110  Iowa,  604,  80  Am.  St. 
Rep.  327,  81  N.  W.  801;  Gilman  v.  Hamil- 
ton, 16  HI.  225;  Smith  y.  Brittenham,  109 
111.  540;  Castleman  y.  Combs,  7  T.  B.  Mon. 
273;  Miller  v.  Hall,  1  Bush,  229;  Real  Bs- 
tate  Say.  Inst.  v.  Collonious,  63  Mo.  290; 
Carr  v.  Gates,  96  Mo.  271,  9  S.  W.  659; 
HoUister  y.  Mann,  40  Neb.  672,  58  N.  W. 
1126;  Phelps  v.  Elliott,  35  Fed.  455;  New- 
man V.  Chapman,  2  Rand.  (Va.)  96,  14 
Am.  Dec.  766;  Stoddard  v.  Myers,  8  Ohio, 
203;  Stout  y.  Philippi  Mfg.  &  Mercantile 
Co.  41  W.  Va.  339,  56  Am.  St.  Rep.  874, 
23  S.  E.  671. 

A  reversal  or  vacation  of  the  judgment 
will  devest  the  title  obtained  under  it  not- 
withstanding the  fact  it  may  have  been 
transferred  to  an  innocent  third  party,  and 
the  parties  to  the  litigation  will  be  restored 
to  the  same  position  in  which  they  were 
prior  to  the  rendition  of  the  judgment. 

Smgly  V.  Warren,  18  Wash.  434,  63  Am. 
St.  Rep.  896,  61  Pac.  1066;  Benney  v.  Clein, 
15  Wash.  681,  46  Pac.  1037;  Bryant  v. 
Fairfield,  61  Me.  140;  Adams  v.  Odom,  74 
Tex.  206,  15  Am.  St.  Rep.  827,  12  S.  W. 
34;  Reynolds  v.  Harris,  14  Cal.  667,  76 
Am.  Dec.  459;  Dunnington  v.  Elnton,  101 
Ind.  373;  Smith  &  V.  Co.  y.  Bums,  72 
Miss.  966,  18  So.  483. 

When  a  recorded  mortgage  is  discharged 
by  a  person  other  than  the  mortgagee,  the 
person  paying  the  money  and  all  subse- 
quent purdiasers  are  bound  to  inquire  what 
authority  he  had  to  discharge  him,  and  are 
chargeable  with  notice  of  such  facts  as, 
by  proper  inquiry,  might  have  been  ascer- 
tained. 

1  Jones,  Mortg.  4th  ed.  §  957;  Swarthout 
V.  Curtis,  6  N.  Y.  301,  55  Am.  Dec.  345; 
Stanley  y.  Valentine,  79  111.  544;  Harris 
V.  Cook,  28  N.  J.  Eq.  346;  Foy  v.  Armstrong, 
118  Iowa,  629,  85  N.  W.  763. 

Messrs.  Grayes,  Palmer,  Brown,  &  Murphy, 
also  for  respondent: 

The  fact  that  the  indebtedness  wa^  secured 
by  the  mortgiige  upon  real  property  in  the 
itate  of  Washington  does  not  make  it  sub- 
ject to  the  W^ishington  laws  relating  to 
usury. 

Odom  y.  New  England  Mortg.  Secur.  Co. 
91  Ga.  505,  18  S.  E.  131;  Cotheal  v.  Blyden 
burjrh,  5  N.  J.  Eq.  17;  Chase  v.  Dow. 
47  N.  H.  405;  I>>lman  v.  Cook,  14  N.  J. 
Ki[.  56;  Andrews  v.  Torrey,  14  N.  J.  Eq. 
:J55:  Lewis  v.  Headley,  30  HI.  433,  87  Am. 
Dec.  227;  Hickox  y.  Elliott,  10  Sawy.  415. 
22  Fed.  13,  27  Fed.  839;  0*11  v.  Palmer, 
116  U.  S.  100,  29  L.  ed.  560,  6  Sup.  Ot. 
Rep.  301 ;  Fitch  v.  Remer,  1  Biss.  337,  Fed. 
Cas.  No.  4,836;  Black  v.  Reno,  69  Fed. 
tU7;  Broughton  v.  Bradley,  36  Ala.  691; 
Ka<%twood  V.  Kennedy,  44  Md.  572;  Coghlan 
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y.-South'Carolina  R.  Co.  142  U.  S.  101, 35  L. 
ed.  961,  12  Sup.  Ct.  Rep.  153;  Bigelow  v. 
Burnham,  83  Iowa,  120,  32  Am.  St.  Rep. 
294,  49  N.  W.  104;  Oregon  &  W.  Trust 
Invest.  Co.  v.  Rathbum,  Fed.  Gas,  No. 
10.554;  Bedford  v.  Eastern  Bldg.  &  L.  Asj>o. 
181  U.  S.  227,  45  L.  ed.  834»  21  Sup.  a. 
Rep.  597;  La  Selle  v.  Wooler>-,  14  Wash. 
70,  32  LJLA.  73,  53  Am.  St.  Rep.  855,  44 
Paa  116;  Qark  v.  Eltinge,  38  Wash.  376. 
107  Am.  St.  Rep.  757.  80  Pac.  536;  De 
Wolf  v.  Johnson,  10  W'heat.  383,  6  L.  ed- 
347,  2  Rose's  Notes,  426;  United  States 
Sav.  &  L.  Co.  V.  Beekley,  62  L.R.A.  33,  and 
note.  137  Ala.  119, 97  Am.  St.  Rep.  19,  33  So. 
9^4. 

There  being  no  evidence  to  show  a  con- 
trary intention,  the  law  will  presume  that 
it  was  the  intention  of  the  parties  that 
the  money  should  lx»ar  the  rate  specified  in 
the  note,  from  its  making  until  paid,  or 
until  such  time  as  a  juagiuent  might  be 
entered  thereon. 

Shaw  V.  Rigby,  84  Ind.  375,  43  Am.  Rep. 
96;  KeUogg  v.  Lavender,  15  Neb.  256,  48 
Am.  Rep.  339,  18  N.  W.  38;  Overton  v. 
Bolton,  9  Hei^k.  762.  24  Am.  Rep.  307; 
Kohler  v.  Smith.  2  Cal.  597,  56  Am.  Dec. 
369;  Cox  y.  Smith,  1  Nev.  171,  90  Am.  Dec. 
476;  McLrfine  v.  Abrams,  2  Nev.  199;  Ce<*il 
v.  Hicks,  29  Gratt.  1,  26  Am.  Rep.  391: 
Union  Inst,  for  Savings  v.  Boston,  129  ^Ia:^s. 
82,  37  Am.  Rep.  305;  Hamilton  &  R.  Hy- 
draulic Co.  V.  Chatfield.  3S  Ohio  St.  577; 
Findlay  v.  Hall,  12  Ohio  St.  610;  Pridgen 
V.  Andrews.  7  Tex.  461;  Thompson  v. 
Pickel,  20  Iowa,  490:  Hand  v.  Armstrong. 
18  Iowa,  324;  Ktnyre  v.  McDaniel.  28  III 
201;  Adams  v.  Way,  33  Conn.  431;  Hub- 
bard V.  Callahan,  42  Conn.  524,  19  Am.  Rep. 
664;  Spencer  v.  Maxfield,  16  Wis.  178:  Pruya 
V.  Milwaukee,  18  Wis.  368:  Jersey  City  t. 
OVnllnghan,  41  N.  J.  L.  349;  Edward  C 
Jones  Co.  V.  Guttenberg,  66  N.  J.  L.  667, 
51  Atl.  277;  Borders  v.  Barber,  81  Mo.  646; 
Jefferson  County  y.  Lewis,  20  Fla.  980; 
JefTiTson  County  v.  Hawkins,  23  Fla. 
223,  2  So.  3()r);  Weems  v.  Ventress.  14  La. 
Ann.  267;  Warner  v.  Juif,  38  Mien.  662; 
Meaders  v.  Gray,  60  ^liss.  400,  45  Am. 
Rep.  414;  Cromwell  v.  Sue  County,  96  V. 
S.  57,  24  L.  ed.  686:  Oiiio  v.  Frank,  103  U. 
S.  698,  26  L.  ed.  531;  Wadesboro  Cotton 
Mills  Co.  V.  Burns,  114  N.  C.  353,  19  S. 
E.  23S;  Shipman  v.  Bailey,  20  W.  Va.  140: 
Greenhaw  v.  Holmes  (Ariz.)  68  Par,  537; 
Kelloy  V.  Phenix  Nat.  Bank,  17  App,  Div. 
496,  45  N.  y.  Supp.  533. 

Mount,  Ch.  J.,  delivered  the  opinion  of  thf 
court: 

This  is  an  action  to  foreclo.<«  certain 
real  estate  mortgages.  On  January  3,  1900, 
the     respondent    Benjamin   Bank,   a   icti« 
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<ieait  of  Butte,  Montana,  loaned  to  Mary 
T.  Doherty.  a  resident  of  the  same  place, 
^,500  on  her  promissory  note,  as  follows: 

^2,500.    Butte,  Montana,  January  3,  1900. 

For  value  received,  three  years  after  date, 
I  promise  to  pay  to  B.  Bank,  or  order,  the 
sum  of  $2,500  at  his  office  in  Butte,  Mon- 
tana, with  interest  at  the  rate  of  two  per 
cent  per  month,  payable  monthly.  The  priv- 
ilege hereby  granted  to  the  maker  of  this 
note  to  pay  any  amount  not  exceeding  $200 
per  month  thereon.  Interest  to  be  reduced 
according  to  such  payments.  Payment  to 
be  made  on  interest  day. 

[Signed]   Mary  T.  Doherty. 

At  the  same  time  and  place,  in  order 
to  secure  the  said  note,  the  maker  executed 
two  mortgages,  a  chattel  mortgage  on  cer- 
tain personal  property  in  Butte,  and  a  real- 
ostatc  mortgage  on  certain  real  estate  in 
Seattle,  this  state.  The  property  included 
in  the  chattel  mortgage  wa;)  afterwards 
«old,  and  the  proceeds  of  the  sale  amounted 
to  $96.  A  short  time  after  the  note  and 
mortgages  were  made,  the  said  Mary  T. 
Doherty  died  testate  in  Montana.  Her  will 
waa  thereafter  admitted  to  probate  in  King 
county  in  this  state,  and  letters  testamen- 
tary with  the  will  annexed  isAued  to  ap- 
pellant Maurice  D.  Leehey.  Her  minor  son, 
the  appellant  Earle  Doherty.  a  resident  of 
Oilifornia,  was  her  sole  devisee.  On  March 
9,  1901,  the  respondent  brought  an  action 
in  the  superior  court  of  King  county  to 
foreclose  his  real-estate  mortgage,  and  at 
that  time  filed  a  lis  pendens  in  the  office 
of  the  county  auditor  of  King  county.  Sub- 
:iequently  a  judgment  of  foreclosure  was 
entered,  and  an  appeal  wa«  taken  therefrom 
to  this  court.  We  reversed  the  judgment, 
for  the  reason  that  the  debt  was  not  then 
due.  Bank  v,  Doherty,  29  Wash.  233,  92 
Am,  St.  Kep.  903,  09  Pac.  732.  The  appel- 
lants in  that  action.  F^rle  Doherty  and 
Mr.  l^eehey,  administralur.  were  awarded 
costs  therein  against  Mr.  Bank,  for  the  sum 
of  $101.4.').  The  original  note  and  mort- 
gage had  lieen  intix>duced  in  evidence  by  the 
plaintiffs  in  that  caise,  as  exhibits,  and 
were  transmitted  hero  with  the  record, 
where  they  were  held  by  the  clerk  of  this 
court.  After  a  remittitur  in  that  cn^e  had 
gone  down,  the  parties  stij)ulat4'<l  in  writ- 
ing that  the  exhibits  might  be  returned  to 
the  clerk  of  the  ?>»'M'rior  court,  to  be  held 
by  him  subject  to  ilie  demand  of  the  party 
who  introduced  the  same  in  evidence.  After 
demand  liad  l)een  made  upon  Mr.  Bank  to 
pay  the  judgment  for  costs,  as  above  stated, 
and  he  had  neglected  to  do  so,  an  execution 
was  issued  at  the  recpiest  of  the  appellants 
in  that  case,  and  the  sheriff  levied  upon  the 
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original  note  and  mortgage,  and  took  the 
same  from  the  possession  of  the  clerk.  The 
note  and  mortgage  were  advertised  for  sale, 
and,  on  December  1,  1902,  were  sold  at  sher- 
iff's sale  to  C.  L.  Byron,  defendant  in  this 
action,  for  $110.20,  being  the  amount  of 
th6  judgment  and  accrued  costs.  The  sale 
was  subsequently  confirmed,  and  the  note 
and  mortgage  were  delivered  to  Mr.  Byron. 
Neither  Mr.  Bank  nor  his  attorneys  had  any 
actual  notice  of  the  seizure  and  sale  of  the 
note  and  mortgage.  The  note  had  been 
indorsed  in  blank  by  the  payee  some  time 
before  it  was  introduced  in  evidence  in  the 
first  foreclosure  action.  After  the  sale  to 
Mr.  Byron,  the  words  "pay  to  C.  L.  Byron 
or  order**  were  written  on  the  note  above 
the  respondent's  signature.  On  December 
16,  1902,  the  appellant  Leehey,  as  adminis- 
trator of  the  estate,  petitioned  the  probate 
court  for  leave  to  place  another  mortgage 
upon  the  property  described  in  respondent's 
mortgage,  for  the  purpose  of  procuring 
money  with  which  to  pay  the  respondent's 
mortgage,  then  held  by  C.  L.  Byron  under 
the  said  sheriff's  sale. 

On  January  13,  1903,  the  respondent,  Mr. 
Bank,  and  his  attorneys,  upon  learning  that 
the  note  and  mortgage  had  been  sold,  filed  a 
motion  to  set  aside  the  sale  in  the  original 
foreclosure  action  out  of  which  the  execu- 
tion issued.  After  many  continuances  of 
the  hearing  and  some  amendments  to  the 
motion,  the  motion  was  finally  heard,  and 
on  April  10,  1903,  the  superior  court  of 
King  county  made  an  order  setting  aside 
the  sale.  This  order  was  subsequently 
affirmed,  on  appeal,  by  this  court.  Bank 
v.  Doherty,  37  Wash.  32,  79  Pac.  486.  In 
the  meantime,  on  February  20,  1903,  an  or- 
der was  entered  in  probate,  authorizing 
the  administrator  to  mortgage  the  property 
for  the  purpose  of  paying  off  respondent's 
note  and  n\ortgage  while  it  was  held  by  Mr. 
Byron.  Soon  after  the  sale  of  the  note 
and  mortgiiga  to  Mr.  Byron,  Mr.  Leehey, 
the  administrator  of  the  estate  of  Mary  Do- 
herty, deceased,  went  to  Butte,  Montana, 
and  there  informed  J.  S.  Duttom  and  Adolph 
Pincus,  two  creditors  of  the  estate,  that  the 
note  and  mortgage  executed  to  Mr.  Bank 
were  then  held  by  Mr.  Byron,  and  could  be 
satisfied  for  $2,200:  that  the  mortgaged 
propert}'  was  worth  at  least  $3,000;  and  re- 
quested Mr.  Dutton  and  Mr.  Pincus  to  ad- 
vance $2,200  for  the  purpose  of  taking  up 
respondent's  note  ami  mortgage,  and  prom- 
ising thwt  he,  as  administrator,  would  ob- 
tain leave  of  the  probate  court  to  execute 
a  new  mortgnge  on  the  property  to  secure 
them  for  the  $2,200,  and  that  by  means  of 
such  mortgage  he  would  permit  them  to 
acquire  the  title  to  the  property  and  thus 
make  themselves  whole  on  the  estate.    Mr. 
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Pincus  and  Mr.  Dutton  agreed  to  this, 
and,  while  the  motion  to  vacate  the  sale 
of  the  note  and  mortgage  to  Mr.  Byron  was 
pending,  appellant  Leehey,  as  administrator, 
executed  a  mortgage  to  Mr.  Dutton  for  the 
sum  of  $2,200,  and  Mr.  Byron  thereupon 
acknowledged  satisfaction  of  the  respond- 
ent's note  and  mortgage  and  delivered  the 
same  to  Mr.  Dutton,  who  thereupon  sent  to 
Mr.  Leehey  a  draft  for  the  amount  agreed 
upon,  $1,100,  being  contributed  by  Mr.  Dut- 
ton and  $1,100  by  Mr.  Pincus.  Mr.  Leehey 
thereupon  recorded  the  mortgage  to  Mr. 
Dutton. 

After  the  sale  of  respondent's  note  and 
mortgage  was  set  aside  by  the  court,  and 
after  the  same  became  due,  respondent 
brought  tills  action  to  foreclose  his  mort- 
gage, and  made  all  persons  claiming  any  in- 
terest in  the  property  parties  to  the  fore- 
closure proceeding.  The  defendant  Dutton 
flled  a  cross-complaint,  setting  up  his  mort- 
gage, and  praying  that  the  same  be  also 
foreclosed,  and  that  he  be  decreed  to  be 
a  prior  mortgagee.  At  the  trial,  the  court 
found  the  facts  in  favor  of  t^e  respondent 
*  Bank,  and  that  the  defendant  Dutton  took 
his  mortgage  with  notice  and  knowledge  of 
respondent's  mortgage,  and  was  therefore  a 
subsequent  mortgagee.  The  judgment  of 
the  lower  court  was  in  favor  of  the  respond- 
ent Bank,  for  the  full  amount  of  the  note, 
with  interest  at  2  per  cent  per  month  from 
its  date  to  the  date  of  the  judgment;  and 
his  mortgage  was  decreed  a  first  lien  upon 
the  property  for  the  amount  thereof.  Ap- 
pellant Dutton  was  also  given  judgment  for 
the  amount  of  the  note  and  mortgage  stand- 
ing in  his  name;  but  the  court  found  that 
he  took  his  mortgage,  with  notice  of  the 
respondent's  mortgage,  and  the  lien  was 
therefore  declared  subsequent  to  respond- 
ent's mortgage.  The  administrator  I.«ehpy 
and  the  legatee  Doherty  appeal  from  the 
judgment,  claiming  (I)  that  the  note  giv- 
en to  respondent  Bank  in  usuriouR;  (2) 
that  it  does  not  bear  interest  after  maturity 
at  the  rate  of  2  por  cent  per  month,  and  (3) 
that  respondent  is  not  the  owner  thereof. 
Mr.  Dutton  appeals  separately,  claiming 
that  the  court  erred  in  finding  that  his 
mortgage  was  subsequent  to  respondent's 
mortgage. 

It  is  apparently  conceded  that  both  the 
note  and  mortgage  sued  on  by  the  respond- 
ent Bank  are  Montana  contracts.  If  not 
conceded,  the  record  conclusively  shows,  that 
both  the  maker  and  the  payee  of  the  note  and 
mortgage  were  bona  tide  residents  of  Butte, 
Montana.  The  note  was  executed  there  and 
was  payable  there.  The  mortgage  was  also 
executed  and  delivered  at  the  same  time  and 
place  as  the  note.  But  it  described  prop- 
erty in  King  county  in  this  state,  and  was 
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sent  here  for  record.  It  is  proved  and  not 
disputed  that  the  rate  of  interest  provided 
for  in  the  note  and  mortgage  was  valid  in 
the  state  of  Montana,  where  the  contrail 
was  made  and  where  it  was  to  be  performed. 
Under  these  facts  there  can  be  no  escape 
from  the  conclusion  that  the  contract  was 
a  Montana  contract,  and  was  not  usurious 
there.  But  appellants  argue  that,  while 
the  law  of  the  place  of  the  contract  govem» 
as  to  the  interpretation  and  validity  of  the 
note,  the  law  of  the  forum  governs  as  to 
remedies  for  its  enforcement.  This  posi* 
tion  is  no  doubt  correct.  We  said,  in 
La  Selle  v.  Woolery,  14  Wash.  70,  32  L.R..\. 
73,  53  Am.  St.  Rep.  855,  44  Pac  115:  "The 
settled  rule  is  that  the  law  of  the  place- 
where  the  contract  was  made  must  govern 
in  determining  the  character,  construction, 
and  validity  of  such  contract;  while  the 
law  of  the  place  where  suit  is  instituted 
upon  the  contract  governs  as  to  'the  na- 
ture, extent,  and  form  of  the  remedy.'  * 

Appellants  further  contend  that  the 
usury  law  of  this  state  affects  only  the 
remedy,  not  the  substance  of  such  contracts; 
and  we  are  cited  to  S  3671,  Ballinger's  Anno. 
Codes  &  SUtutea  (Pierce's  Code,  |  6706). 
in  support  thereof.  This  is  true  when  ap- 
plied to  contracts  executed  or  to  be  per- 
formed within  the  state,  but  it  has  no  ap- 
plication to  valid  contracts  made  without 
the  state,  and  which  are  governed  by  the 
law  of  another  state  as  to  their  character,, 
construction,  and  validity.  The  contract  in 
this  case  being  a  valid  and  binding  contract 
in  the  state  of  Montana,  the  mere  fact  that 
its  payment  was  secured  by  a  mortgage  on 
property  in  this  state  does  not  change  iu 
character,  or  render  it  subject  to  the  usury 
laws  of  this  state.  The  mortgige  is  but  the 
means  of  securing  to  the  payee  what  the 
maker  has  agreed  to  pay  at  the  place  named 
in  the  note.  De  Wolf  v.  Johnson,  10  Wheat. 
:JG7,  6  L.  ed.  343;  Call  v.  Palmer,  116  U.  S. 
08,  29  L.  ed.  550,  6  Sup.  Ct.  Rep.  301; 
Coghlan  v.  South  Carolina  R.  Co.  142  V. 
S.  101,  35  L.  ed.  951,  12  Sup.  Ct.  Rep.  150. 
The  remedy  for  the  foreclosure  of  the  mort- 
gage, beiug  the  practice  of  the  courts,  is  gov- 
erned, of  course,  by  the  laws  of  this  state. 
I^  Selle  V.  Woolery,  supra. 

The  amount  due  upon  the  note  is  deter- 
mined by  the  substance  of  the  note  itself, 
and  not  by  any  remedy  to  enforce  it.  When 
the  lower  court  found  that  the  contract  was 
a  Montana  contract,  valid  in  that  state,  the 
terms  of  the  contract  determined  the  amount 
due,  and  will  be  enforced  accordingly.  Tt 
will  be  observed  by  examining  the  not>? 
hereinbefore  set  out  that  the  maker  prom- 
ised to  pay  $2,500  three  years  after  date, 
with  interest  at  the  rate  of  2  per  cent  per 
month.     No  proTision  is  made  for  aEy  rate 
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of  interest  arfter  maturity.  The  statute  of 
^Montana,  as  shown  and  admitted  by  the 
p loadings,  provides  that,  ''unless  there  is 
Sill  express  contract  in  writing  fixing  a  dif- 
ft>r.»iit  raie,  interest  is  payable  on  all  moneys 
At  the  rate  of  8  per  cent  per  annum  after 
they  beciome  due  on  any  instrument  of  writ- 
ing," etc.  Section  2585,  Civil  Code  of  Mon- 
tanai  as  amended  in  1890  (Laws  1899,  p. 
125).  The  trial  court  in  this  case  computed 
interest,  from  the  date  of  the  note  to  the 
date  of  the  decree,  at  2  per  cent  per  month, 
making  a  total  after  deducting  the  credit  of 
i^06,  of  $5,596.66,  and  found  that  amount  to 
Ik*  due.  An  exception  was  taken  to  this 
finding,  as  follows:  "Because  the  evidence 
ii%  insufficient  to  support  said  finding,  and 
the  same  is  contrary  to  the  evidence,"  and 
for  other  specified  reasons.  Respondent  con- 
tends that  this  exception  is  not  sufficient  to 
raise  the  question  now  presented  as  to  the 
amount  of  interest  due.  We  think  it  is  suffi- 
•cient,  under  the  provisions  of  §  5055,  2  Bal- 
linger's  Anno.  Codes  &  Statutes.  Appellants 
rely  upon  the  decision  of  this  court  in  Pal- 
mer v.  Laberee,  23  Wash.  400,  63  Pac.  216. 
That  was  a  case  where  the  question  arose  as 
to  the  amount  of  interest  which  should  be 
Allowed  upon  a  judgment  reviving  a  prior 
judgment,  and  this  court  there  held  that  in- 
terest should  be  allowed  at  the  legal  rate 
where  the  judgment  revived  did  not  recite 
the  amount  of  interest  it  should  draw.  It 
will  be  seen  that  the  exact  point  involved  in 
this  case  was  not  before  the  court  in  that 
case;  but,  in  discussing  the  question  then  be- 
fore UB,  reasoning  by  analogy,  we  said:  "It 
will  be  seen  from  Brewster  v.  Wakefield,  22 
How.  118,  16  L.  ed.  301,  and  Ludwick  v. 
Tluntzinger,  5  Watts  &  S.  51,  that  where  a 
note  is  entirely  silent  as  to  interest  after  it 
is  due,  the  creditor  is  entitled  to  interest 
by  operation  of  law ;  and  that  until  the  note 
became  payable  the  agreement  of  the  par- 
ties regulated  the  allowance  and  the  rate  of 
interest,  but  after  that  the  law  interposed 
not  only  to  allow,  but  to  regulate,  the  rate 
of  interest  that  should  be  allowed  the  credit- 
or for  and  on  account  of  the  illegal  deten- 
tion of  the  debt."  This  statement  of  the 
rule  is  directly  in  point  in  the  case  now  be- 
fore us. 

Counsel  for  respondent  contends  that, 
where  there  is  no  evidence  to  show  a  con- 
trary intention,  the  law  will  presume  that 
it  was  the  intention  of  the  party  that  the 
money  should  bear  the  rato  specifiod  in  the 
note  from  its  date  until  such  time  as  a 
judfonent  might  be  entered  thereon,  and  that 
this  is  in  accord  with  the  great  weight  of 
niithority  in  this  country;  and  many  cases 
are  cited  to  support  this  contention.  It  is 
unnecessary  to  review  these  authorities, 
because,  where  there  is  a  statute  upon  the 
4L.R,A.(N.8.) 


subject,  the  statute  must  control.  As  we 
have  seen  above,  the  note  in  question  was 
made  in  Montana  by  bona  fide  residents  of 
that  state.  It  was  payable  there,  and  the 
parties  to  it  must  have  contracted  with 
reference  to  the  law  of  that  state  as  it  ex- 
isted at  the  time.  The  statute  in  force  at 
the  time,  as  quoted  above,  provided  that  in- 
terest is  payable  on  all  moneys  at  the  rate 
of  8  iter  cent  per  annum  after  they  become 
due,  on  any  instrument  in  writing,  unless 
there  is  an  express  contract  in  writing  fix- 
ing a  different  rate.  This  statute  seems 
clear  and  conclusive  of  the  question.  It  re- 
fers especially  to  moneys  after  they  become 
due,  and  fixes  the  rate  of  interest  at  8  per 
cent  per  annum  unless  the  writing  fixes  a 
different  rate.  No  deoiiiions  of  the  courts 
of  Montana  have  been  called  to  our  atten- 
tion construing  this  section,  ami  we  have 
been  unable  to  find  any.  We  must  there- 
fore give  it  the  plain  meaning  which  it  was 
evidently  intended  to  have.  If  the  parties 
had  intended  the  note  in  question  to  draw 
interest  at  the  rate  of  2  per  cent  per  month 
after  nwiturity,  it  would  liave  bet»n  an  easy 
matter  to  have  placed  such  intention  be- 
yond doubt  by  simply  adding  the  words 
"until  paid"  after  the  words  "2  per  cent 
per  month."  They  did  not  do  so,  and  we 
must  therefore  conclude  that  the  contract 
contained  all  of  the  agreement,  and  that  the 
parties  intended  to  let  the  law  fix  the  rate 
of  interest  after  maturity,  if  the  note  should 
not  be  paid  when  it  became  due.  The  lower 
court  was  therefore  in  error  in  computing 
interest  at  2  per  cent  per  month  after  ma- 
turity. 

The  last  point  made  by  appellants  Doher- 
ty  and  Lee'hey  is  that  the  respondent  is  not 
the  owner  of  the  note,  because  it  was  sold 
at  execution  sale.  This  question  was  set- 
tled by  us  in  the  case  of  Bank  v.  Doherty, 
37  Wash.  32,  79  Pac.  486. 

The  appellant  Dutton  contends  that  the 
court  erred  in  finding  his  mortgage  subse- 
quent to  the  respondent's  mortgage.  This 
question  depends  upon  the  facts.  There  is 
some  confiict  in  the  evidence  as  to  whether 
Mr.  Dutton  had  actual  notice  of  the  condi- 
tion of  the  sale  of  respondent's  note  and 
mortgage:  but  the  circumstances  surround- 
ing the  whole  transaction  lead  us  to  believe 
that  he  had  actual  notice  and  knowledge  of 
the  whole  transaction.  He  was  not  a  party 
to  it,  and  probably  knew  nothing  about  the 
proceedings  until  after  the  sale  had  taken 
place.  But  before  he  advanced  his  money 
and  took  his  mortgage,  we  are  satisfied 
that  both  Mr.  Dutton  and  Mr.  Pincus  knew 
all  about  the  sale  and  the  purpose  of  it. 
We  are  further  of  the  opinion  that  Mr.  Dut- 
ton was  bound  by  the  constructive  notice 
afforded  by  the  lis  pcndetis  filed  at  the  time 
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the  original  foreclosure  action  was  begun. 
But  actual  notice  that  respondent's  mort- 
gage tiad  not  been  regularly  satitfied  was 
sufficient. 

The  conclusion  we  have  reached  upon  the 
question  of  interest  nece-ssitates  a  modifica- 
tion of  the  judgment  entered  at  the  trial. 
The  court  rendered  judgment  for  SSj-iOO.lC 
and  $250  attorney's  fees  and  costs,  in  favor 
of  respondent  Bank.  The  amount  of  the* 
judgment  should  have  been  $4,662.33,  and  for 
$250  attorney's  fees,  and  for  costs.  The 
judgment  was  therefore  $934.83  in  excess  of 
what  it  should  have  been.  No  supersedeas 
bond  was  given  on  the  appeal,  and  it  now 
appears  from  the  supplementnl  record  on 
file  in  this  court  that  the  mortgaged  prop- 
erty was  sold  under  the  decree  and  bid  in 
by  respondent  for  $5,500,  and  that  the  sale 
was  confirmed  on  October  28,  1905,  leaving 
a  deficiency  judgment  in  favor  of  respond- 
ent for  $448.90.  In  view  of  those  facts,  it 
is  ordered  that  the  reaponilont  satisfy  the 
deficiency  judgment  and  pay  to  the  clerk 
of  the  court  the  sum  of  $445.03  within 
thirty  days  after  the  remittitur  is  sent 
down,  which  last  named  sum  shall  be 
credited  upon  the  judgment  in  favor  of  ap- 
pellant Dutton.  If  respondent  shall  not 
comply  with  this  order  as  stated  above,  it 
is  ordered  that  the  judgment  appealed  from 
be  vacated,  and  that  a  new  judgment  be 
entered  in  harmony  with  the  views  herein 
expressed,  and  a  new  sale  of  the  mortgaged 
property  had  thereimder.  Appellants  shall 
recover  costs  of  this  appeal  against  respond- 
ent. 

Crow,  Fullerton,  Hadley,  and  Dunbar,  JJ., 
concur. 
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V. 

BRICKLAYERS'  &  PLASTERERS'  UNIOIv 
NO.  1  et  al.,  Appts. 

(—  Conn.  — ,  63  Atl.  291.) 

Labor  union^xtortion — money  bad  and  re- 
ceived. 

Money  paid  by  a  brick  manufacturer 
at  the  demand  of  a  labor  union,  to  prevent  its 
members  from  w»fuainjf  to  handle  bin  prod- 
uct because  he  had  sold  to  unfair  bosses, 
may  be  recovered  back,  since  it  was  ob- 
tained by  extortion. 


(April  17,  1906.) 


APPEAL  by  defendants  from  a  jadgment 
of  the  Court  of  Common  Pleas  for 
Hartford  County  in  plaintiff's  favor  in  an 
action  brought  to  recover  back  money  al- 
leged to  have  been  extorted  by  defendant^' 
from  plaintiff.    Affirmed. 

Statement  by  Prentice,  J.: 

The  plaintiff  conducted  a  brickyard  and 
manufactured  and  sold  brick.  The  defend- 
ant union  was  a  voluntary  association  com- 
posed of  journeymen,  bricklayers,  and  plas- 
terers. The  defendant  Butler  was  a  mem- 
ber of  the  union  and  its  financial  secretary 
and  business  agent.  As  business  agent  it 
was  made  his  duty,  among  oth«r  thing.^. 
to  see  that  members  of  the  union  did  n^ 
work  in  violation  of  its  requirements,  and 
to  ascertain  and  report  to  the  union  all 
brick  manufacturers  who  furnished  brick 
to  any  **boss  mason"  who  was  proscribed  by 
the  union  as  "unfair"  as  being  the  employer 
of  other  than  union  bricklayers  and  plas- 
terers, and  generally  to  act  as  the  agent  of 
the  union  in  securing  obedience  to  its  or- 
ders and  compliance  with  its  demands.  Tlie 
plaintiff  was  not  a  member  of  the  union, 
nor  an  employer  of  members  of  it;  neither 
was  he  under  any  contractual  or  other  obli- 
gation to  it  save  such  obli«ration  as  one 
owes  to  other  members  of  society.  The  de- 
fendant union  had  voted  that  its  members 
would  refuse  to  handle  brick  from  any 
brickmaker  who  should  furui^  brick  to 
"unfair**  bosses.  By  authority  of  the  union, 
notice  of  this  action  iiad  been  mailed  to 
the  plaintiff  and  to  substantially  all  other 
brickmakers  in  the  vicinity  of  Hartford. 
It  had  also  been  voted  that  the  two  secre- 
taries prepare  and  cause  to  be  printed  cards 
having  thereon  the  names  of  those  "boBS 
masons"  who  were  by  the  union  classed 
as  "fair"  and  those  classed  as  "unfair." 
These  had  been  so  prepureil,  accepter!  by 
the  union,  and  distributed.  The  plaintiff 
received  said  notice  and  ou«  of  said  cards 
was  delivered  to  him  by  Butler.  A  few 
months  subsequently  the  plaintiff  sold  and 
delivered  brick  to  a  "boss  mason"  who  was 
classed  as  "unfair."  Thereupon  the  union 
voted  "to  place  damages  of  $100  against 
said  March  for  violatinrr  agreement  with 
Bricklayers'  Union.**  Vhere  was  no  such 
agreement.  Shortlj-  afterward  the  plain- 
tiff  sold  and  began  to  deliver  to  one  Flynn, 
a  "fair"  boss  mason,  brick  for  the  con- 
struction of  a  building  upon  which  the 
latter  was  doing  the  brickwork.  After  a 
few  loads  had  been  so  delivered  the  de- 
fendant Butler,  acting  for  the  union  in  his 


Case  Note. — Recovery  of  money  paid  to 
labor  union  to  avoid  boycott. — Tn  spite  of 
the  many  labor  troubles  of  recent  years, 
and  of  the  numerous  cases  wherein  relief 
4L.R.A.(N.S.) 


from  boycotts  has  been  sought  by  injunc- 
tion, the  question  whether  money  paid  to  a 
labor  union  to  avoid  a  boycott  can  be  re- 
covered has  very  seldom  been  adjudicated. 
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raid  capacity  as  business  agent,  visited  this 
building  and  had  a  talk  with  the  plaintiff 
and  Flynii.  The  penalty  imposed  upon  the 
plaintiff  was  then  discussed,  and  Butler  then 
either  expressly  said  to  the  plaintiff  and 
Flynn,  or  intended  from  what  he  did  say 
that  they  should  understand,  and  they  did 
understand,  that  he,  *'Butler,  acting  for  the 
union,  and  the  union  acting  through  him, 
could  and  would,  through  their  control  over 
Flynn's  workmen,  then  had  and  to  be  exer- 
cised by  Butler,  prevent  Flynn  from  using 
brick  boug-ht  by  him  from  March,  by  im- 
mediately stopping  Flynn's  workmen  laying 
the  brick,  unless  Flynn  would  agree  to 
become  surety  for  the  payment  by  March  to 
the  union  of  the  $100  demanded  by  it  from 
him,  as  aforesnid,"  unless  the  union  should 
at  its  next  meeting  afford  the  plaintiff 
some  relief.  To  this  Flynn  agreed  and  the 
plaintiff  continued  tj  make  deliveries.  The 
plaintiff  appeared  at  this  meeting  and  was 
accorded  a  hearing.  A  motion  *'to  re- 
duce the  fine"  to  $50  was  lost,  and  Butler 
was  instructed  to  collect  it.  The  following 
day  Butler  met  the  plaintiff  and  Flynn, 
told  them  that  the  union  held  out  for  tlie 
$100,  and  added  that  they  were  going  to 
have  it.  From  what  he  said  then  "he  in- 
tended that  March  and  Flynn  should  under- 
stand and  believe,  and  they  did  understand 
and  believe,   that   Butler   had   instructions 


from  the  defendant  union  to  stop  the  brick- 
layers who  were  working  for  Flynn  from 
work  for  him  upon  ^aid  building,  and  to- 
cause  them  to  strike,  unless  March  or  Flynn 
at  once  paid  the  $100  demanded  by  the  de- 
fendant union,  and  that  he  (Butler)  could 
and  would  do  as  he  represented  that  we- 
was  instructed  to  do."  Flynn  and  March 
both  protested  against  the  payment,  but,, 
influenced  by  the  aforesaid  representations 
of  Butler,  Flynn,  who  was  indebted  to  March 
for  brick,  paid  Butler  the  $100  with  the 
assent  of  March  and  charged  the  same  to 
March  on  his  account,  and  said  money  was 
paid,  as  aforesaid,  to  save  greater  loss  threat- 
ened, as  aforesaid,  to  the  business  of  March 
and  Flynn,  and  for  that  reason  only.  Butler 
paid  over  the  money  to  the  defendant  union 
at  its  next  meeting.  Demands  for  the  re- 
turn of  the  money  were  made  on  the  de- 
fendants and  refused.  The  complainant 
seeks  the  recovery  of  the  money  so  paid. 

Mr.  Joseph  P.  Tuttle  for  appellants. 

Messrs.  Walter  S.  Schutz  and  Stanley  W. 
Edwards,  for  appellee: 

Where  money  is  illegally  demanded  by  an 
{igent,  and  paid  under  compulsion,  he  cannot 
exonerate  himself  from  personal  responsi- 
bility by  paying  the  money  over  to  his  prin- 
cipal. 

Huffcut,   Agency,   |[   204;    2   Clark   &   S. 


As  is  stated  in  the  opinion  above,  but  one 
other  case  can  be  found  in  which  the  matter 
has  ever  come  before  the  courts. 

In  that  case,  Carew  v.  Rutherford,  106 
Afass.  1,  8  Am.  Rep.  287,  it  appeared  that 
the  plaintiff  was  engaged  in  the  business  of 
furnishing  cut  freestone  for  building  pur- 
poses. The  defendants  and  others  were 
members  of  a  Journeyman  Freestone  Cut- 
ters* Association,  and  were  employed  by  the 
plaintiff  to  cut  such  stone.  The  said  asso- 
ciation voted  that  the  plaintiff  should  pay 
to  it  the  sum  of  $500  as  a  penalty  for  send- 
ing stone  to  another  locality  to  be  cut. 
Cpon  his  refusal  to  do  so,  all  his  men  left 
his  shop  in  a  body  under  the  lead  of  two  of 
the  defendants.  Because  of  the  withdrawal 
of  these  men,  and  of  the  impossibility  of 
filling  their  places,  the  plaintiff  was  com- 
pelletl  to  stop  his  stone-cutting  work;  and, 
after  holding  out  for  several  days,  he  was 
forced  by  the  necessity  of  fulfilling  his  con- 
tracts to  pay  to  the  defendants,  to  the  use 
i)f  the  association,  the  sum  of  $500,  to  re- 
cover which  this  action  was  brought.  It 
was  held  that  the  plaintiff  could  rocover. 
The  court  said:  "We  have  no  doubt  that 
a  conspiracy  against  a  mechanic,  who  is 
under  the  necessity  of  employing  workmen 
in  order  to  carry  on  his  business,  to  obtain 
a  sum  of  money  from  him,  which  he  is  under 
no  legal  liability  to  pay,  by  inducing  his 
workmen  to  leave  him,  and  by  deterring 
others  from  entering  into  his  employment, 
4L.R.A.(N.8.) 


or  by  threatening  to  do  this,  so  that  he  is 
induced  to  pay  the  money  demanded,  under 
a  reasonable  apprehension  that  he  cannot 
carry  on  his  business  without  yielding  to 
the  illegal  demand,  is  an  illegal,  if  not  a 
criminal,  conspiracy;  that  the  acts  done  un- 
der it  are  illegal;  and  that  the  money  thus 
obtained  may  be  recovered  back;  and,  if 
the  parties  succeed  in  injuring  his  business, 
they  are  liable  to  pay  all  the  damage  thus 
done  to  him.  It  is  a  species  of  annoyance 
and  extortion  which  the  common  law  has 
never  tolerated." 

A  question  somewhat  analogous  in  prin- 
ciple was  presented  to  the  New  York  city 
court  in  Fuerst  v.  Musical  Mut.  Protective 
Union,  95  X.  Y.  Supp.  155,  in  which  it  ap- 
peared that  the  defendant's  president,  at  a 
meeting  of  the  board  of  directors,  threat- 
ened the  plaintiff,  a  member  of  the  defend- 
ant union,  with  suspension  or  expulsion  if 
lie  iHd  not  pay  a  fine  imposed  upon  him  by 
the  defendant  for  an  alleged  violation  of  its 
by-laws,  which  fine  was  an  illegal  one,  and 
the  plaintiff,  after  having  exhausted  all  his 
remedies  within  the  organization  to  have 
the  fine  rescinded,  paid  it  under  fear  that 
the  president's  threat  would  become  effect- 
ive, and  that  he  would  thereby  be  deprived 
of  his  means  of  earning  a  livelihood;  and 
the  court  held  that  such  threat  amounted 
to  duress,  and  that  the  plaintiff  could  re- 
cover the  money  so  paid  by  him. 
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Agency,  pp.  1290-1291;  Bocchiiio  v.  Cook, 
67  N.  J.  L.  467,  61  Atl.  487;  Bennett  v. 
Ives.  30  Conn.  329;  Ex  parte  Edwards,  L. 
R.  13  Q.  B.  Div.  747;  Larkin  v.  Hapgood, 
56  Vt.  597;  United  States  v.  Pinover,  3 
Fed.  305;  Elliott  v.  Bwartwout,  10  Pet.  137, 
•9  L.  ed.  373;  Moore  v.  Shields,  121  Ind.  267, 
23  N.  E.  89;  Ripley  v.  Gelston,  9  Johns. 
201,  6  Am.  Deo.  271. 

An  unlawful  purpose  will  taint  an  action 
which,  u^ed  for  another  end,  might  be  justi- 
fiable. 

Toledo,  A.  A.  &  N.  M.  R.  Co.  v.  Pennsyl- 
Tania  Co.  19  L.R.A.  387,  6  Inters.  Com.  Rep. 
522.  54  Fed.  730:  Quinn  v.  Leathern  [1901] 
A.  C.  495;  Plant  v.  Woods,  176  Mass.  492. 

51  L.R.A.  339,  79  Am.  St.  Rep.  330,  67  N. 
E.  1011;  Moran  v.  Dunphy,  177  Mass.  485, 

52  L,RA.  115,  83  Am.  St.  Rep.  289,  59  N. 
E.  125;  1  Eddy,  Combinations,  HH  521  et  seq. 

The  defendants  had  no  right  to  withdraw 
their  support  from  the  product  of  the  plain- 
tiff's yard  in  order  to  compel  him  to  with- 
•draw  from  business  relations  with  third 
parties,  for  the  purpose  of  injuring  said 
third  parties,  when  the  business  relations 
sought  to  be  broken  had  no  effect  whatever 
•on  the  character  or  reward  of  the  defend- 
■ants'  services. 

Thomas  v.  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.  4  Inters.  Com.  Rep.  788,  62  Fed.  803; 
Moores  v.  Bricklayers'  Union,  10  Oiiio  Dec. 
Reprint,  665;  Walker  t.  Cronin,  107  Mass. 
555;  State  v.  Glidden,  55  Conn.  46,  3  Am. 
St.  Rep.  23,  8  Atl.  890;  State  v.  Stockford, 
77  Conn.  227,  107  Am.  St.  Rep.  28,  58  Atl. 
769. 

The  defendants  had  no  right  to  withdraw, 
•or  threaten  to  withdraw,  their  support  from 
the  product  of  the  plaintiff's  yard  in  order 
to  extort  money  from  the  plaintiff,  or 
penalize  him  for  continuing  lawful  business 
relations  with  third  parties. 

State  V.  Glidden,  supra;  Carew  v.  Ruther- 
ford, 106  Mass.  1,  8  Am.  Rep.  287. 

The  combining  to  injure  the  plaintiff's 
business  without  just  cause  is  an  unlawful 
means. 

King  V.  Eccles,  1  Leach,  C.  L.  274;  Mogul 
«.  S.  Co.  V.  McGregor  [1892]  A.  C.  25; 
<3uinn  V.  Leathern  and  Toledo,  A.  A.  &,  N. 
M.  R.  Co.  V.  Pennsylvania  Co.  supra;  Dore- 
mus  V.  HenneHsy.  176  111.  608,  43  L.R.A. 
797,  68  Am.  St.* Rep.  203,  52  N.  E.  924,  64 
N.  E.  524;  1  Eddy,  Combinations,  U  474, 
479,  480;  State  v.  Glidden  and  State  v. 
Stockford,  supra;  Barr  v.  Essex  Trades 
Council,  63  N.  J.  Eq.  101,  30  Atl.  881; 
Vegelahn  v.  Guntner,  167  Mass.  92.  35  L. 
R.A.  722,  57  Am.  St.  Rep.  443,  44  N.  E. 
1077;  Plant  v.  Woods,  supra;  Martell  v. 
White,  185  Mass.  255,  64  L.R.A.  260,  102 
Am.  St.  Rep.  341,  69  N.  E.  1085;  Boutwell 
V.  Marr,  71  Vt.  1,  43  L.RA.  803.  76  Am.  St. 
4URA.(N.S.) 


Rep.  746,  42  AtL  607;  Casey  v.  andnnati 
Typographical  Union  No.  3,  12  L.R.A.  193, 
45  Fed.  135;  Cump  v.  Com.  84  Va.  927,  10 
Am.  St.  Rep.  895,  6  S.  E.  620. 

The  money  was  paid  by  the  plaintiff  under 
duress  to  avert  a  threatened  and  impend- 
ing injury  to  his  business,  and  was  involun- 
tary. 

Joannin  v.  Ogilvie,  49  Minn.  564,  16  L. 
R.A.  376.  32  Am.  St.  Rep.  581,  52  N.  W. 
217;  Scholey  v.  Mumford,  60  N.  Y.  498: 
Robertson  v.  Frank  Bros.  Co.  132  U.  S.  17, 
33  L.  ed.  236,  10  Sup.  Ct.  Rep.  6;  Buckley 
v.  Xew  York,  30  App.  Div.  463,  52  X,  Y. 
Supp.  452;  Cobb  v.  Charter,  32  Conn.  .358. 
87  Am.  Dec  178;  C^rey  ▼.  Prentice,  1  Root. 
91;  Astley  v.  Reynolds,  2  Strange,  t?15; 
Swift  A  C.  &  B.  Co.  V.  United  States,  111 
U.  S.  22,  28  L.  ed.  341,  4  Sup.  Ct.  Rep.  244; 
McPherson  v.  Cox,  86  N.  Y.  472;  WestUke 
v.  St.  Louis,  77  Mo.  47,  46  Am.  Rep,  4; 
St.  Louis  Brewing  Asso.  v.  St.  Louis,  140 
Mo.  419,  37  S,  W.  625,  41  S.  W.  911;  Fitz- 
gerald V.  Fitzgerald  &  M.  Constr.  Cb.  44 
Neb.  463,  62  N.  W.  899 :  Fargusson  v.  Win- 
slow,  34  Minn.  384,  25  N.  W.  942 ;  Harmony 
V.  Bingham,  12  N.  Y.  99,  62  Am.  Dec  142; 
Lonergan  v.  Buford,  148  U.  S.  581,  37  L.  ed. 
569,  13  Sup.  Ct.  Rep.  684;  Keener,  Quasi 
Contracts,  p.  426. 

Money  wrongfully  demanded  and  paid  to 
avoid  injury  to  business  can  be  recovered 
as  paid  under  compulsion. 

Carew  v.  Rutherford  and  Bocchino  v. 
Cook,  supra;  Horner  v.  State,  42  App.  Div. 
430,  59  N.  Y.  Supp.  96;  Font  v.  Giraldin, 
64  Mo.  App.  165;  Vyne  v.  Glenn,  41  Mich. 
112,  1  N.  W.  997;  Dana  v.  Kemble,  17  Pick. 
545 ;  Niedermeyer  v.  University  of  Missouri. 
61  Mo.  App.  654;  Keener,  Quasi  Contracts. 
430  et  seq. 

Prentice,  J.,  delivered  the  opinion  of  the 
court: 

The  complainant  alleges  that  the  defend- 
ants conspired,  combined,  and  confederated 
with  each  other  and  other  persons  to  ex- 
tort, demand,  and  obtain  from  the  plain- 
tiff the  sum  of  $100;  that,  in  pursuance 
of  that  conspiracy  and  combination,  they 
threatened  to  injure  the  plaintiff  in  his 
property  and  business,  unless  said  sum  was 
paid;  and  that  by  reason  of  said  conspiracy 
and  combination,  and  by  reason  of  said 
threats,  intimidation,  and  coercion,  and  by 
such  means  alone,  said  sum  was  paid  by 
the  plaintiff  to  the  defendants.  It  is  found 
that  the  payment  was  made,  that  the  com- 
bination between  the  members  of  the  defend- 
ant union  to  secure  that  payment  and  But* 
ler's  agency  for  it  existed,  and  that  the 
money  was  paid  through  the  operation  of 
that  combination.  So  far  there  is  no  con- 
tention here.     The  plaintiff  further  daims 
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that  the  oombination  for  the  purposes  of 
its  oontroversy  with  him,  resulting  in  the 
payment  by  him,  was  an  unlawful  one.  He 
elaims  that  it  was  unlawful  (1)  because 
its  object  was  unlawful;  and  (2)  because 
the  means  to  accomplish  that  obj^  were 
anlawful.  He  also  claims  that,  as  the  pay- 
ment was  one  intu  which  he  was  coerced 
through  the  operation  of  this  unlawful 
conspiracy,  he  is  entitled  to  recover  it  back. 
The  defendants  do  not  deny  that  a  combina- 
tion or  confederation  of  men  either  for  the 
accomplishment  of  an  unlawful  object  or 
for  the  accomplishment  of  a  lawful  object 
hy  unlawful  means  is  unlawful;  neither  do 
they  deny  that,  if  the  combination  between 
them  which  resulted  in  the  payment  in 
question  was  an  unlawful  one,  the  plain- 
tiff is  entitled  to  recover.  The  contention 
between  the  parties,  therefore,  becomes 
primarily  resolved  into  one  as  to  whether 
the  conceded  confederation  of  the  defend- 
ants tnrough  which  the  payment  was  ob- 
tained was  an  unlawful  one  by  reason  of 
the  unlawful  character  of  either  its  object 
•r  the  means  employed.  The  plaintiff  as- 
serts the  right  to  a  judgment  upon  narrow- 
er grounds  than  thone  thus  suggested,  and 
notwithstanding  a  failure  to  establish  an 
anlawful  conspiracy.  This  claim,  however, 
is  subordinate  to  his  main  proposition,  and 
need  not  be  considered  unless  it  shall  ap- 
pear that  his  princip<il  contention,  already 
stated,  fails  him.  The  disagreement  be- 
tween the  plaintiff  and  the  defendants  as  to 
the  lawfulness  of  the  object  of  the  latter's 
combination  is  one  which  arises  chiefly,  if 
not  entirely,  out  of  a  difference  of  view 
as  to  what  is  to  be  regarded  as  that  object. 
The  defendants  say  that  the  object  was  the 
ultimate  object  of  the  union,  to  wit,  among 
•tber  things,  the  promotion  of  the  welfare 
of  its  members  and  the  advancement  of 
their  rights  and  privileges  as  laboring  men, 
•r,  if  not  that,  the  freeing  of  themselves 
from  the  competition  of  those  not  members 
•f  the  union,  or,  if  not  that,  and  the  object 
is  to  be  brought  into  closer  relation  to  the 
matters  in  controversy,  the  compelling  of 
*Hinfair*  bosses  to  become  "fair."  The 
plaintiff  finds  the  object  sought  in  the  im- 
mediate injury  attempted  to  be  inflicted 
vpon  him, — the  extortion  of  the  $100  from 
him  as  the  price  of  his  freedom  from  har- 
assment in  the  marketing  of  his  product. 
These  differences  in  the  analysis  of  the 
situation  disclosed  by  the  record  are  more 
formal  than  vital.     Their  chief  importance 


we  may  well  assume,  as  did  the  court  be- 
low, that  the  object  sought  by  the  defend- 
ants in  what  they  confederated  to  do  wa.^ 
some  one  of  the  more  remote  objects,  as 
claimed  by  them,  and  that  this  object  was 
a  lawful  ohe.  This,  of  course,  involves  the 
transferring  into  the  field  of  means  that 
which  would,  in  the  other  view,  be  regarded 
as  an  end,  and  the  consideration  of  all  that 
the  defendants  did  in  the  accomplishment  of 
its  object  as  means  to  that  accomplishment. 
The  question  before  us  thus  becomes  nar- 
rowed down  to  the  single  inquiry  as  to 
whether  or  not  the  defendants  in  the  pur- 
suit of  their  object,  whether  it  be  regarded 
as  their  general  welfare  as  laboring  men,  or 
the  diminution  of  outside  competition,  or 
the  enlargement  of  their  field  of  opportunity 
by  increasing  the  number  of  employers  of 
union  labor  only,  used  unlawful  means. 
This  question  suggests  the  possibility  of  a 
wide  range  of  inquiry,  involving  tne  consid- 
eration of  important  legal  principles  which 
have  been  much  discussed,  and  upon  certain 
of  which  there  has  been  some  divergence  of 
opinion.  The  facts  of  this  case,  however, 
are  such  as  to  require  from  us  the  applica- 
tion of  no  principles  which  have  not  been 
long  and  well  established,  and  but  few  of 
them.  The  salient  facts  in  the  story  spread 
upon  the  record  are  that  this  defendant 
association  tnrough  their  representative,  the 
defendant  Butler,  demanded  of  the  plain- 
tiff the  payment  to  them  of  a  sum  of  money 
upon  the  threatened  alternative  that,  if  pay- 
ment was  refused,  he  would,  by  their  action 
in  refusdng  to  handle  his  product  in  their 
work  then  in  progress,  be  annoyed  and 
harassed  in  the  enjoyment  of  the  benefit  of 
the  market  for  that  product  uhich  he  had 
obtained,  and  in  all  probability  be  wholly 
deprived  of  that  market.  The  action  thus 
threatened  was  within  the  power  of  the  de- 
fendants to  take.  The  consequences  which 
would  flow  to  the  plaintiff  from  it,  if  taken, 
were  such  as  might  well  excite  in  him  a 
reasonable  apprehension  of  serious  injury. 
To  the  pressure  thus  brought  to  bear  upon 
him  he  yielded  anrl  paid  the  sum  exacted. 
There  is  nothing  in  the  record  to  relieve 
this  picture.  It  does  not  improve  it  to 
say  that  the  defendants  were  seeking  to 
enforce  a  penalty  or  to  collect  damages  as- 
sessed. They  had  no  right  to  inflict  a  pen- 
alty upon  or  assess  damages  against  this 
man,  who  owed  them  no  duty  through  as- 
sociation in  the  membership  of  the  union, 
by    contract    or    otherwise.      The    plaintiff 


arises  from  the  changed  form  which  must    owed  them  nothing.  To  overawe  him  into  the 
be  given   to   the   discussion   of   the   under-    payment  of  something  by  means  of  threats 


lying  questions  involved  and  the  different 
use  of  terms  which  must  be  made,  according 
as  one  view  or  the  other  be  adopted.     For 


of  injury  in  their  power  to  inflict  and  of 
such  a  character  as  to  naturally  arouse  a 
reasonable  apprehension    of    serious   conse- 


Hie  purposes  of  our  consideration,  therefore,  |  quences  to  him,  in  the  event  of  his  refusal, 
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was  an  act  of  the  purest  extortion,  using 
that  word  in  its  widest  meaning,  by  means 
of  threats  and  intimidation,  and  in  the  plain- 
est violation  of  our  statute  (Gen.  Stat. 
1902,  §  120G),  our  decisions,  and  the  uni- 
versally accepted  principles  of  the  common 
law.  State  v.  Glidden,  55  Conn.  46,  3  Am. 
St.  Rep.  23,  8  Atl.  890;  State  v.  Stockford, 
77  Conn.  227,  107  Am.  St.  Rep.  28,  68  Atl. 
760.  The  statement  of  what  the  defendants 
undertook  to  do  easily  discloses  that  this 
is  not  the  ordinary  case  found  in  the  books 
involving  the  exercise  by  trade,  capital,  or 
labor  combinations  of  claimed  powers  in 
their  struggles  for  success.  These  cases 
,  have  not  infrequently  called  for  the  deter- 
mination of  nice  legal  questions,  and  the 
application  of  doctrines  which,  while  they 
might  be  pertinent  to  the  present  situa- 
tion, are  wholly  unnecessary  for  the  decision 
of  the  simpler  question  before  us.  The 
most  elemental  principles  of  justice  and 
right  which  have  by  universal  consent  bsen 
adopted  into  the  common  law  suffice  for  a 
conclusion  Vhat  money  cannot  be  lawfully 
exacted  of  a  man  in  the  manner  here  suc- 
cessful. We  are  aware  of  no  case  where,  in 
the  progress  of  a  labor  or  trade  controversy, 
a  similar  attempt  to  extort  money  as  the 
price  of  forbearance  from  threatened  in- 
jurious action  has  ever  come  before  the 
courts,  save  that  of  Carew  v.  Rutherford, 
106  Mass.  1,  8  Am.  Rep.  287,  where  the 
attempt  is  characterized  as  a  species  of 
annoyance  and  extortion  which  the  common 
law  has  never  tolerated. 

It  is  attempted  to  justify  the  action  ol  * 
4L.R.A.(N.S.) 


the  union  in  its  money  demand  npon  the 
proposition  that,  as  its  members  had  the 
right  to  decline  to  handle  the  plaintiff's 
brick,  they  had  the  right  to  waive  the  ex- 
ercise of  that  right  upon  such  conditions 
as  they  might  impose.  The  proposition  is 
that  money  demanded  and  obtained  as  the 
price  of  forbearance  from  the  commission 
of  an  act  of  injury,  even  when  the  commis- 
sion of  that  act  is  held  over  the  man  to 
coerce  and  intimidate  him  into  compliance 
with  the  demand,  is  lawfully  obtained,  if  the 
threatened  act  was  one  which  the  threatr 
ener  might  lawfully  do.  Such  a  proposition 
could  often  times  be  useu  to  justify  the 
vilest  blackmailer,  and  is  palpably  unsound 
in  that  it  ignores  certain  elements  which 
may  be  present  to  convert  the  proceeding 
into  a  wrong  or  a  crime.  28  Am.  &  Eng. 
Enc.  La^,  2d  ed.  p.  141. 

It  is  further  said  that  the  action  of  the 
defendants  was  justified  in  the  exercise  of 
the  rights  of  fair  trade  competition.  If  it 
be  assumed  that  these  journeymen,  brick- 
layers, and  this  brick  manufacturer,  whose 
business  touched  each  other  only  in  Uiat  the 
latter  sold  brick  to  persons  for  whom  the 
former  worked,  are  to  be  regarded  as  trade 
competitors,  so  that  the  recognized  doc- 
trines applicable  to  such  competitors  are 
applicable  to  them,  it  yet  remains  that  the 
means  resorted  to  in  this  case  would  not  be 
permitted. 

There  is  no  error. 

All  concur. 
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GIVING  a  bHcf  and  comprehensive  view  of  ihe  points  of  Bpeclal  interest  and  import- 
ance in  I  Lis  volume. 

I.  Public  Mattkhs  ahd  Relations. 

11.   CONTIIACTDAL  AND  COMMBIICIAL  RlELATlOHa. 

III.  CoUPOIiATIONS  AND  ASSOCIATIOMS. 

IV.  DoMKSTic  Uklations. 
V.  Fiduciary  L{blatioks. 

VI.  Torth;  Nbolioencb:  Numahcb. 

Vil.   PttOPKKTY   KlGIITS;    WlLLfl. 

Vlll.  Civil  Kimkuiks;  Phaoticb  ahd  Pbocbdubb. 
IX.  Criminal  Law  and  PuAcrioa 


I.  Public  Mattkbr  and  R'lations. 
See  also  infra,  III.,  Public  Service  Company, 


Eminent  domain.  The  power  of  the  legis- 
lature to  confer  the  right  of  eminent  do- 
main upon  a  tunnel  company  ior  a  tunnel 
to  drain,  ventilate,  and  aid  in  securing  min- 
eral from  mines  along  its  course  is  upheld 
on  the  ground  that  the  use  is  public  106. 
The  right  of  an  interurban  electric  street 
railroad,  with  respect  to  acquiring  the 
rights  of  abutting  owners  in  a  highway,  is 
held  to  be  upon  the  same  plane  with  com- 
mercial railroads  generally.  202.  See  also 
infra,  VII. 

Interstate  commerce.  The  right  of  a  state 
to  confiscate  cigarettes  imported  for  per- 
sonal use  is  denied.    628. 

Waters.  The  right  of  the  legislature  to 
create  a  public  right  of  way  along  the  banks 
and  beds  of  streams  for  fishing  purposes  is 
denied  under  the  constitutional  provision  as 
to  taking  property  for  public  use  without 
compensation.    872. 

Highways.  The  right  of  a  municipal  cor- 
poration to  place  polling  booths  in  streets  is 
denied  under  statutory  authority  to  desig- 
nate a  polling  place  in  a  public,  orderly,  and 
convenient  portion  of  the  precinct,  or,  if 
none  can  be  found  there,  in  an  adjoining 
one.    57 1. 

Franchise.  A  municipal  declaration  of  the 
forfeiture  of  a  street  franchise  is  held  not 
to  have  the  effect  of  a  judicial  determina- 
tion.   321. 

Public  buildings.  A  municipal  contract  as 
to  the  location  of  a  public  building  in  coh- 
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sideration   of   a   donation  is  held  void   as 
against  public  policy.    539. 

State  hospital  Liability  of  a  state  hos- 
pital for  the  insane  on  account  of  torts  com- 
mitted by  an  inmate  who  is  permitted  to 
work  in  the  institution  is  denied,  although 
the  statute  provides  that  it  may  sue  and 
be  sued.    269. 

Municipal  6orporationa  The  power  of  a 
municipality  to  contract  debts  for  corporate 
purposes  is  held  not  to  be  implied.  746.  A 
proceeding  to  punish  the  violation  of  a  mu- 
nicipal police  ordinance  which  is  not  a  stat- 
utory offense  is  held  to  be  a  civil,  and  not  a 
criminal,  proceeding.  782.  A  municipality 
is  held  not  liable  for  damages  done  by  a 
horse  kept  for  a  fire  department,  which  es- 
capes throug^h  the  necrligence  of  its  em- 
ployees. 029.  An  ordinance  excluding  per- 
sons from  a  saloon  during  the  hours  of 
closing  is  held  valid.    109. 

Counties.  The  authority  of  a  county  to 
employ  a  tax  ferret  is  denied  in  the  absence 
of  express  legislative  grant.    339. 

Physicians.  One  who  periodically  appeara 
at  a  hotel  to  treat  patients  is  held  to  be 
practising  medicine  within  the  state,  al- 
though he  lives  in  another  state,  from  which 
his  medicines  are  forwarded.    1023. 

Taxes.  Notes,  mortgages,  and  other  evi- 
dences of  indebtedness  from  residents  of  the 
state  to  a  nonresident  creditor  are  held  not. 
to  be  subject  to  succession  taxes  at  the 
debtor's  residence.    953. 
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(OOWTBAanjAL  AVD  GOMMBHOKAIi  BKiASIOBBJ 


n.   CONTRAOTUAL   AND  COMIOCBCIAL  RSLATIOKflb 


Bnis  And  soteg.  The  holder  of  a  note  as 
collateral  is  he)d  not  to  be  a  bona  fide  holder 
where  the  principal  obligation  is  collectible. 
1042.  Failure  to  transmit  a  notice  of  dis- 
honor on  the  next  day  after  receiving  it  is 
held  to  be  excusable  if  the  mail  on  that 
day  went  at  an  unreasonably  early  hour, 
so  that  it  was  difficult  to  mail  the 
Botiee  in  Ume  for  it  132.  Indorse- 
ment for  accommodation  before  delivery  of 
a  note  for  interest  due  on  outlawed  notes, 
for  which  the  indorser  was  jointly  and  sev- 
erally  liable,  is  held  sufficient  to  remove  the 
bar  from  him.    602. 

Contracts.  A  telegram  to  a  bidder  on  a 
public  work,  saying,  "You  are  4ow  bidder. 
Come  on  morning  train,"  is  held  not  to  con- 
stitute an  acceptance.  177.  An  oral  agree- 
ment to  increase  or  decrease  royalty  under 
A  written  oil  lease  is  held  not  to  be  in  viola- 
tion of  the  statute  of  frauds.  080.  Pos- 
session relied  upon  as  part  performance  to 
take  a  contract  for  lands  out  of  the  stat- 
ute of  frauds,  it  is  held,  must  be  notorious, 
exclusive,  continuous,  and  in  pursuance  of 
the  contract.  057.  A  contract  made  on  Sun- 
day, the  formalities  of  completing  which  are 
not  finished  until  another  day,  is  held  il- 
legal. 1151.  An  attorney's  agreement  for 
services  is  held  not  invalid  because  a  part 
of  his  work  was  the  securing  of  legislative 
action,  and  his  fee  was  contingent.  213.  A 
contract  of  a  foreign  corporation  is  held  void 
where  tlie  steps  requisite  to  a  right  to  do 
business  in  the  state  have  not  been  com- 
plied with,  although  there  is  a  penalty  for 
such  failure.    688.    See  also  infra,  V. 

Corenanta.  A  lessor's  covenant  to  pay  for 
repairs  or  improvements  is  held  to  be  per- 
sonal, and  not  to  run  with  the  land.  466.  A 
purchaser's  knowledge  of  an  encumbrance 
is  held  not  to  preclude  an  action  for  breach 
of  covenant.    300. 

Carriers.  The  right  to  reject  passengers 
having  contagious  diseases  is  Riistained,  not- 
withstanding they  have  tickets.  103.  The 
right  to  stipulate  against  liability  in  con- 
sideration of  reduced  fare  is  denied  in  case 
of  negligence.  1081.  The  liability  of  a  car- 
rier for  the  loss  of  a  drummer's  baggage  is 
sustained  where  the  carrier  knew  it  con- 
tained samples;  but  a  statutory  double  lia- 
bility is  denied.  1035.  Delivery  of  goods 
to  one  whom  a  carrier  was  merely  directed 
to  notify  is  held  not  to  be  justified,  where 
they  were  shipped  to  the  consignor's  own 
order.  1056.  Failure  to  procure  a  clearance 
of  goods  which  the  carrier  undertook  to 
transport  in  bond  and  clear  at  the  port  of 
arrival  is  held  to  make  it  liable  for  injury 
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to  the  goods  because  of  such  detentioa. 
1060.  The  insanity  of  a  locomotive  en- 
gineer, which  causes  the  wreck  of  a  car,  b 
held  not  to  be  an  act  of  God  which  will  ex- 
cuse the  carrier.  808.  For  carrier's  negli- 
gence, see  infra,  VIL 

Ticket  scalping.  A  statute  prohibiting  the 
sale  of  railroad  transportation  without  a 
certificate  of  authority  from  the  railroads  is 
upheld.    480. 

Salea.  A  sale  of  real  estate  by  an  exeeutoi 
to  the  surety  on  his  bond,  under  an  order 
of  court  obtained  by  fraud,  is  held  to  be 
void,  though  the  purchaser  was  innocent. 
820.  A  buyer's  right  to  retain  goods  and 
defeat  action  for  the  price  because  the  goods 
do  not  comply  with  the  contract  is  denied 
1167. 

Insuranoe.  An  agent's  insertion  of  fabe 
answers  in  an  application  is  held  not  to  be 
binding  on  the  insurer  where  the  representa- 
tions are  warranted  by  the  applicant,  to  be 
true,  and  the  insurer  had  not  ratified  the 
agent's  act  007.  A  rejection  by  a  benefit 
association  is  held  not  to  be  a  declination  or 
refusal  of  insurance  within  the  meaning  of 
an  application  for  life  insurance.  247.  An 
attempt  to  change  by  will  the  beneficiary  of 
a  benefit  cei-tificate  which  is  in  eff'eot  payable 
to  the  heirs  of  the  member  is  held  ineffectual. 
930.  A  beneficiary  in  a  life  policy  is  denied 
any  right  of  action  against  the  insurer  for 
breach  of  contract  with  the  applicant  in  re- 
spect to  assessments,  reserve  fund,  and 
classification.  870.  Officers  of  subordinate 
societies  are  held  to  have  no  implied  author- 
ity to  waive  any  rules  and  regulations  of 
the  order.  421.  A  building  in  process  of 
erection  is  held  not  to  be  within  the  pro- 
vision of  a  policy  with  respect  to  ▼acancy. 
1137.  An  agent's  representations  or  knowl- 
edge are  held  ineffectual  to  change  the  pro- 
visions of  a  written  policy,  in  the  absence  of 
fraud  or  mutual  mistake.  758.  The  failure 
of  an  insurer  to  inquire  as  to  title  does  not 
waive  any  condition  as  to  title  or  ownership. 
231.  Failure  of  arbitration  through  no  fault 
of  the  insurer  is  held  not  to  relieve  from  a 
provision  against  action  on  the  policy  before 
the  loss  is  settled  by  arbitration,  where  it  is 
not  shown  that  arbitration  is  impossible. 
288.  The  surrender  value  of  a  debtor's  life 
insurance  policies  payable  to  his  wife  and 
children  is  held  not  subject  to  a  creditor's 
bill,  where  the  policies,  made  in  good  faith, 
antedated  the  indebtedness,  although  they 
might  become  payable  to  him  if  he  lived  to 
the  end  of  the  terra.  456.  A  modification 
of  the  obligation  made  between  a  mortgagee 
and  a  subsequent  grantee  who  has  assumed 
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the  debt  is  held  to  release  the  mortgagor. 
660,  An  executory  contract  to  convey  in- 
sured property,  with  payment  of  considera- 
tion, but  without  any  transfer  of  title  or 
possession,  is  held  not  to  make  any  change 
in  interest,  title,  or  possession,  within  the 
meaniog  of  a  forfeiture  clause.    ^4. 


Telegraphs.  The  duty  of  a  telegrapli 
company  to  ascertain  the  identity  or  author- 
ity of  the  sender  of  a  message  is  denied  in 
the  absence  of  facts  to  create  suspicion.  181. 
The  liability  of  a  telegraph  company  to  an 
undisclosed  principal  of  the  addressee  iB 
denied.    678. 


III.  Corporations  and  Associations. 


Corporations.  The  punishment  of  a  cor- 
poration for  contempt  of  an  injunction  by  a 
fine  is  sustained.  1001.  For  contract  of  for- 
eign corporation,  see  supra,  11. 

Banks.  The  liability  of  directors  of  a 
bank  for  default  or  negligence  of  the  cashier 
is  held  to  be  enforceable  if  they  have  failed 
to  exercise  reasonable  supervision.  607. 
The  liability  of  a  bank  director  in  inducing 
the  bank  to  give  unlawful  credit  to  a  person, 
and  misrepresenting  the  facts  as  to  the 
paper  discounted,  is  denied  if  he  did  it,  not 
as  director,  but  as  agent  for  the  borrower. 
279. 

Building  and  loan  associations.  The 
power  of  the  managers  of  such  an  associa- 
tion to  transfer  the  contract  of  a  borrowing 
member  to  another  association  is  denied.  430. 
On  an  advance  by  one  association  to  take  up 
a  loan  in  another  on  partly  matured  stock, 
the  amount  still  due  is  the  net  amount,  and 
not  the  face  value  of  the  lonn,  whatever 
may  be  the  form  of  the  bookkeeping.  08. 
A  ehange  of  the  plan  of  a  building  associa- 
tion, making  a  material  departure  from  its 
original  plan,  is  held  to  justify  a  dissolution 
of  its  contract  with  a  member.    1047. 

Religious  societies.     A  member  expelled 


from  a  church  for  the  fraudulent  purpose  of 
diverting  its  property  in  violation  of  the 
trust  is  held  entitled  to  equitable  relief,  al- 
though the  rules  allow  the  expulsion  with- 
out trial.     1154. 

Labor  unions.  Money  paid  on  demand  of 
the  union  to  prevent  a  boycott  is  held  re- 
coverable on  the  ground  that  it  was  got  by 
extortion.    1198. 

Public-seryice  company.  A  public-service 
corporation  for  supply  of  electricity  is  held 
not  to  be  acting  in  a  public  capacity  in  locat- 
ing its  power  -house,  so  as  to  be  absolved 
from  liability  for  injuring  neighboring  prop- 
erty by  smoke,  noise,  and  escaping  electric- 
ity. 87. 

Partnership.  Means  of  knowledge,  with- 
out actual  knowledge,  of  a  change  in  a  firm, 
is  held  insufTicient  to  exonerate  the  retiring 
members  from  liability  on  a  subsequent  re- 
newal of  the  firm  note.  800.  A  parol  part- 
nership to  deal  in  real  estate,  by  which  one 
is  to  pay  for  land,  take  the  title,  and  then 
convey  a  half  interest  upon  payment  of  half 
the  price,  is  held  void  under  the  statute  of 
frauds.  427.  The  statute  permitting  arrest 
for  fraud  is  held  applicable  to  suits  between 
partners.    130. 


IV.   DOUKSTIO  RELATIONS. 


'Divorce.  Wife's  refusal  to  follow  her  hus- 
band on  change  of  domicil  is  held  to  consti- 
tute desertion.  145.  The  probable  accre- 
tions of  wealth  to  the  husband  are  held 
proper  to  be  considered  as  a  basis  for  ali- 
mony. '909. 

Married  woman's  rights.  An  action  for 
alienation  of  afi'ections  of  a  husband  is  held 
authorized  by  a  statute  permitting  a  wife 


to  sue  for  injuries  as  if  sole.  643.  A  wife's 
right  to  contract  is  sustained  in  Kansas 
without  regard  to  any  separate  estate, 
trade,  or  business.    647. 

Parent  and  child.  The  right  of  a  parent 
to  sue  a  child  for  support  is  denied  where 
another  child  is  furnishing  the  support  al- 
ready.   1150. 


V.  FiDUciABY  Relations. 


Executors.  Ancillary  appointment  of  a 
foreign  executor  is  held  sufficient  to  support 
a  pending  suit  brought  by  him  to  foreclose  a 
mortgage.  057.  See  also  supra,  II.,  Execu- 
tors. 

Receivers.  The  power  of  a  receiver  of  a 
corporation  to  sue  in  a  foreign  juriscliction, 
even  with  leave  of  the  court,  is  denied.    824. 


to  investigate  the  affairs  of  a  corporation  is 
held  not  to  be  conferred  by  power  of  at- 
torney, given  by  a  stockholder,  to  do  all  that 
he  can  do  relating  to  the  stockholder's  per- 
sonal business  and  estate.  843.  A  contract 
flisrned  by  an  agent  of  a  company,  to  be 
binding  only  when  signed  by  one  or  more  of 
its  officers,  is  held  not  to  be  binding  without 


Agency.    Authority  to  employ  a  detective  signature  by  an  officer,  although  the  eom- 
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pany  alleged  that  the  agent  had  power  to 
make  it,  and  that  it  had  been  ratified.  431. 
An  agent  who,  by  mistake,  pays  his  prin* 
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cipaPs  money  to  a  third  peraonfi  is  held  eo- 
titled  to  sue  in  his  own  name  for  the  money. 


VI.  TOBTS;     NeGUQENCE;    NUISANCE. 


Picketing.  Strikers  and  their  union  are 
held  properly  enjoined  from  congregating 
about  their  former  employer's  place  of  busi- 
ness, and  endeavoring  to  keep  customers 
away  from  him.    302. 

Unfair  competition.  Fraudulent  intent  is 
held  necessary  to  make  unfair  competition 
by  the  use  of  names  so  as  to  make  the  trade 
think  the  goods  of  one  person  are  those  of 
another.  960.  The  use  of  the  same  trade 
name  by  a  competitor  in  the  same  locality 
la  held  to  give  the  first  user  protection 
against  it  as  unfair  competition.     447. 

Assault  on  patron  of  business.  A  saloon 
keeper  is  held  not  to  be  liable  for  a  personal 
injury  to  a  patron  by  the  bartender  and 
others,  who  put  alcohol  on  his  feet  and  set 
it  afire.    649. 

Libel  and  slander.  An  oral  charge  of  in- 
solvency, against  a  merchant,  is  held  not 
actionable  per  se,  unless  the  words  were 
actually  spoken  in  relation  to  his  business. 
973.  A  written  charge  of  insolvency  of  a 
bank,  which  names  an  individual  in  the  same 
connection,  is  held  not  to  make  a  libel  per  se 
on  him  if  it  does  not  refer  to  him  or  his 
business  except  by  the  aid  of  innuendo.  977. 
A  peculiar  case  of  alleged  libel  by  a  lauda- 
tory article  is  held  sufficient  to  require  trial 
on  the  merits.  861.  Stating  that  a  woman 
is  "a  dirty,  vile  woman"  is  held  not  to  im- 
pugn her  virtue,  and  not  to  be  actionable. 
560.  To  accuse  one  of  being  a  member  of 
a  labor  union  and  a  labor  agitator  is  held 
not  libelous  per  se.  1091.  A  communication 
to  a  peace  officer  to  aid  in  detection  of  crime 
is  held  privileged  only  when  made  in  good 
faith,  and  not  if  reckless  or  malicious.    149. 

Negligence.  Liability  for  negligence  in 
handling  an  automobile  on  a  highway  so  as 
to  frighten  a  team  of  horses  is  sustained 
in  an  extensive  discussion  of  the  subject. 
1130.  Negligence  in  the  discharge  of  fire- 
iirms  is  considered  in  a  case  of  a  sudden  and 
accidental  discharge  of  a  gun,  where  it  was 
held  not  to  be  established.  119.  A  rail- 
road company  is  held  not  bound  to  keep  a 
turntable  in  such  condition  that  trespassing 
children  may  not  be  injured  by  playing  on  it. 
80.  The  fact  that  safety  gates  at  a  railroad 
iTossing  are  open  is  held  not  to  justify  a 
traveler  in  attempting  to  cross  without  any 
precaution  as  to  approaching  trains.    521. 

Carrier's  negligence.  One  who  places  him 
self  under  the  charge  of  a  carrier  is  held  to 
be  "a  passenger  being  transported,"  within 
the  terms  of  a  statute  providing  protection, 
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when  he  has  gone  on  the  station  platform 
awaiting  a  train  within  a  reasonable  time 
before  it  is  to  start.  254.  A  street  railway 
is  held  to  fulfil  its  duty  to  a  passenger  when 
it  exercises  the  utmost  skill,  diligence,  and 
foresight  consistent  with  the  practical  con- 
duct of  its  business.  122.  Starting  a  street 
car  before  a  passenger  has  reached  his  seat 
is  held  not  necessarily  negligence.  558. 
Whether  the  usual  time  of  the  stoppage  of 
a  train  was  sufficient  for  a  passenger  to 
alight  is  held  to  be  a  question  for  the  jury. 
140.  One  alighting  from  a  street  car,  going 
behind  it,  and  stepping  onto  another  track, 
where  he  is  struck  by  another  car  going  in 
the  opposite  direction,  is  held  to  be  negli- 
gent. 729.  Injury  to  a  passenger  by  a  dog 
on  a  street  car  is  held  to  m^ke  the  carrier 
liable.  947.  Allowing  a  street  car  to  become 
overcrowded,  so  that  people  have  to  stand 
upon  the  steps  and  platform,  is  held  to  re- 
quire such  care  in  running  the  car  as  not  to 
endanger  them.    399. 

Injury  to  servants.  Improper  treatment 
of  a  sailor's  fractured  leg  is  held  not  to 
make  the  vessel  owner  liable  if  he  used  his 
best  judgment.  40.  A  telegram  to  put  a 
car  with  a  broken  drawbar  next  the  cabin 
car  is  held  not  to  constitute  negligence  on 
the  part  of  the  owner,  where  the  conductor 
improperly  puts  the  car  in  front  of  the  cabin 
car,  instead  of  behind  it,  at  the  end  of  the 
train.  407.  A  servant  to  whom  defects  are 
plainly  obvious  is  held  to  assume  the  risk 
of  .them,  although,  they  are  due  to  the  mas 
ter's  negligence.  848,  854,  85G.  Knowledgs 
of  defective  conditions  is  held  insuflScient  to 
make  an  assumption  of  the  risk  by  an  em- 
ployee, if  the  danger  is  imperfectly  appre- 
ciated. 990.  Attempting  dangerous  work  in 
obedience  to  orders  is  held  not  to  involve 
an  assumption  of  the  risk  if  it  was  not 
fully  appreciated.  837.  But  if  the  risk  is 
obvious,  the  servant  assumes  it.  830.  832. 
The  assurance  of  the  safety  of  work  is  held 
insufficient  to  prevent  assumption  of  the 
risk,  if  the  servant  is  fully  aware  of  it. 
071.  Failure  to  repair  defects  within  a  defi- 
nite time  is  held  to  make  a  continuance  of 
work  thereafter  amount  to  assumption  cf 
risk.  913.  The  failure  of  a  master  to  es- 
tablish and  enforce  a  proper  rule  or  method 
is  held  to  make  him  liable  for  an  injury  to 
a  servant,  though  the  neglijrence  of  a  fellow 
ser\'ant  is  also  involved.  616.  The  duty  of 
an  employee  in  a  steel  mill  to  warn  other 
employees  when  a  heat  is  to  be  blown  is  held 
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to  make  the  former  a  vice  principal  with  re- 
spect to  that  matter.  1161.  Liability  of 
a  master  for  failure  to  perform  his  common- 
law  duty  with  respect  to  safety  of  a  mine  is 
held  not  to  be  escaped  by  his  employing  a 
mine  boss  as  required  by  statute,  who  is 
specifically  charged  with  the  duty  in  ques- 
tion. 1180.  The  duty  of  a  master  to  fur- 
nish safe  appliances  is  held  not  entirely  ful- 
filled, with  respect  to  a  broken  chain  which 
is  part  of  an  equipment  for  handling  iron, 
by  merely  furnishing  a  competent  smith 
with  sufficient  materials  to  make  the  re- 
pairs.    220. 

Injury  by  employee.    A  general  employee 


assisting  a  third  person  without  the  mas- 
ter's knowledge  or  consent,  in  making  re- 
pairs on  the  premises,  is  held  not  to  make 
the  master  liable.  651.  Injury  to  a  child 
invited  by  an  employee  to  ride  on  a  wagon, 
but  who  falls  off,  is  held  not  to  make  the 
master  liable.  804.  Employing  a  detective 
to  investigate  facts  is  held  not  to  make  the 
employer  liable  for  an  arrest  which  the  de- 
tective makes  to  aid  his  investigation.  2812. 
The  shooting  of  the  owner  of  baggage  by 
the  agent  in  charge,  who  was  angered  by  his 
abuse,  is  held  not  to  make  the  employer 
liable.    485. 


VII.  PBOPEBTT  RIGHTS;   WILLS. 


Liquor  license.  A  license  to  sell  intoxicat- 
ing liquors,  which  is  by  statute  transferable, 
is  held  to  be  an  asset  in  case  of  a  receiver- 
ship.    626. 

Abandonment.  Whether  or  not  logs  left 
for  many  years  upon  a  roll  way  had  been 
abandoned  so  as  to  defeat  title  was  held 
to  be  a  question  for  the  jury.    573. 

Forfeiture.  Forfeiture  by  statute  of  all 
concealed  weapons  taken  from  persons  was 
held  not  to  depend  upon  a  conviction  of 
carrying  such  weapons.    358. 

Deeds.  A  grantor  delivering  a  deed  in 
escrow,  to  be  delivered  after  his  death  to  the 
grantee,  is  denied  the  right  to  revoke  it. 
816. 

Adverse  possession.  A  quitclaim  deed  is 
held  to  be  good  color  of  title  for  adverse 
possession.    776. 

Vendor  and  purchaser.  A  marketable 
title  to  land  is  held  to  mean  a  title  free  from 
reasonable  doubt.     1170. 

Eminent  domain.  Notice  of  hearing  on 
questions  of  damages  or  compensation  is 
held  necessary  in  eminent  domain.  169.  See 
also  supra,  L 

Administration.  A  statute  authorizing 
administration  on  an  absentee's  property 
without  his  knowledge  or  consent,  and  with- 
out notice  to  him,  is  held  unconstitutional. 
944.  A  demonstrative  legacy,  if  the  fund  is 
ample  to  satisfy  it,  is  held  to  stand  on  the 
same  footing  as  specific  legacies  with  respect 
to  abatement,  if  the  residue  of  the  estate 
is  insufficient  to  pay  debts.  922.  The  dis- 
tributive share  of  real  estate  of  an  heir  in- 
debted to  the  estate  of  his  ancestor  is  held 
not  chargeable  with  such  indebtedness.    189. 

Tenancy.  The  owner  of  an  office  building 
is  held  not  to  be  required  to  keep  outer  doors 
unlocked  on  Sunday  to  enable  the  removal 
of  large  pieces  of  furniture  in  case  of  fire. 
565.  Foundations  and  walls  of  a  building  of 
which  different  floors  are  leased  to  different 
tenants  are  held  not  to  be  in  the  landlord's 
4L.R.A.(N.S.) 


possession,  within  the  rule  as  to  his  liability 
for  defects  in  portions  remaining  within  his 
control.  1142.  A  contract  to  make  a  crop 
on  another's  land,  who  is  to  have  title  to  it 
and  keep  a  portion  for  use  of  land,  team, 
etc.,  and  from  the  remainder  deduct  for  sup- 
plies and  necessaries  furnished,  is  held  to 
make  the  crop  owner  an  employee,  and  not 
a  tenant.    698. 

Mines.  The  possessory  right  of  the  lo- 
cator of  a  mining  claim  before  applying  for 
a  patent  is  held  to  go,  upon  his  death,  by 
descent  from  the  locator,  subject  to  probate 
jurisdiction,  and  the  heirs  do  not  take  di- 
rectly from  the  government,  as  its  benefi- 
ciaries. 919.  The  owner  of  an  interest  in  a 
mining  claim,  who  has  been  excluded  by  a 
co-owner,  is  held  entitled  to  adverse  his  ap- 
plication and  maintain  an  action  in  support 
thereof.  1126.  The  landowner's  interest  in 
coal  remaining  in  place,  subject  to  a  lease 
of  the  right  to  mine  a  certain  amoimt  each 
year,  is  held  subject  to  a  judgment  lien.  207. 
A  deed  reserving  the  oil  and  gas  privileges 
in  the  premises  is  held  to  constitute  an  ex- 
ception, and  not  a  reservation.    477. 

Mortgage.  A  widow's  right  to  redeem,  un- 
der her  unassigned  dower,  from  a  mortgage, 
is  held  not  to  be  lost  by  her  husbanil's  giv- 
ing a  second  mortgage  in  which  she  did 
not  join.     1039. 

Trusts.  One  who  purchases  a  seat  in  a 
stock  exchange  in  the  name  of  his  partner 
is  denied  any  equity  to  prevent  enforcing  a 
rule  of  the  exchange  that  the  seat  may 
be  sold  for  the  debts  of  the  member.    435. 

Wills.  The  election  by  a  widow,  for  nine 
years,  to  accept  the  terms  of  her  husband's 
will  which  dealt  with  certain  land  in  her 
name  as  if  it  were  his,  which  her  heirs  had 
acquiesced  in  for  eight  years  after  her  death, 
was  held  to  preclude  her  administrator  from 
dealing  with  the  land  as  hers  to  pay  debts. 
1065.  A  bequest  of  personalty  to  a  son  after 
he  reaches  a  certain  age,  and,  if  he  dies  be- 
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fore  reaching  such  age,  giving  it  to  bis  heirs, 
is  held  not  to  vest  the  title  in  him,  by  anal- 
ogy to  toe  rule  in  Shelley's  Case.  470.  A 
devise  subject  to  a  life  tenancy  to  named 


children  '*and  their  children  forever"  is  bsM 
to  vest  the  fee  in  tlie  first  takers  as  haiss. 
MS. 


VIIL  Civil  RxysDiES ;  Practicb  Ain>  Pboobdubb. 


Conflict  of  laws.  The  time  allowed  by 
local  law  for  redemption  from  foreclosure  is 
applied  by  analogy  upon  directing  convey- 
ance of  land  in  another  state.  086.  A  con- 
tract valid  where  made  ifnd  to  be  performed 
is  held  not  usurious  in  another  state,  where 
suit  is  brought  to  foreclose  a  mortgage  se- 
curing it.  liOl.  Action  on  a  Kansas  con- 
tract is  held  not  barred  in  Oklahoma  merely 
because  it  was  barred  in  Nebraska  while  de- 
fendant resided  there.     1029. 

Measure  of  damages.  Puntive  damages  for 
malicious  assault  and  battery  are  held  not 
allowable  beyond  the  expenses  of  litigation 
in  the  suit,  less  taxable  costs.  907.  The 
value  of  the  usual  earnings  during  the  time 
the  owner  is  deprived  of  their  use,  less  the 
expense  saved,  is  held  to  be  the  measure 
of  recovery  for  a  carrier's  delay  in  trans- 
porting a  show.  600.  Sums  paid  on  a  con- 
tract, which  are  to  be  forfeited  if  the  pur- 
chaser defaults,  are  held  not  recoverable 
when  he  surrenders  possession  of  the  prop- 
erty on  account  of  his  failure  to  do  certain 
work  which  he  agreed  to  do.  755.  The 
profit  which  the  contract  would  have  pro- 
duced is  held  to  be  the  measure  of  damages 
for  breach  of  a  contract  to  take  goods  manu- 
factured upon  order.  740.  Injury  to,  or  the 
expense  of  removing,  personalty  is  held  to 
be  an  element  of  damage  sustained  by  the 
appropriation  of  land  for  a  railroad.  890. 
For  failure  to  deliver  a  telegram  in  answer 
to  another,  the  damages  are  held  not  to  in- 
clude the  loss  on  a  contract  entered  into  on 
the  faith  of  another  message,  which  was 
mifltakenly  supposed  to  be  such  answer.  262. 
Seduction  is  held  not  to  be  considered  in  ag- 
gravation of  damages  for  breach  of  promise 
of  marriage.     616. 

Set-off.  A  purchaser  is  denied  the  right  to 
recoup  against  the  price  of  a  machine  the 
amount  he  hns  been  compelled  to  pay  for 
personal  injuries  to  a  servant  caused  by  de- 
fects in  the  machine.    858. 

Death.'  The  di^^tribution  of  a  fund  col- 
lected without  suit,  for  the  wrongful  kill- 
ing of  a  person,  is  held  to  .be  governed  by 
the  statute  of  the  state  where  the  accident 
occurs,  and  not  that  of  decedent's  domicil. 
814. 

Diamifsal  of  action.  The  discontinuance 
of  an  action  without  prejudice  is  held  to  be 
within  the  general  authority  of  an  attorney. 
244. 

Evidence.  The  statutory  assurance  to 
4L.R.A.(N.S.) 


purchasers  at  tax  sales  that  the  certifleatea 
and  deeds  would  be  prima  facie  evidence  ia 
their  favor  is  held  to  give  them  a  right 
which  cannot  be  taken  away  by  subsequent 
statute  without  impairing  the  obligation  of 
the  contract.  1074.  One  killed  at  a  rail- 
road crossing,  by  a  train,  who  exercised  dae 
care  as  far  as  he  could  be  seen,  is  presumed 
not  to  have  been  guilty  of  contributory  neg- 
ligence at  the  point  of  crossing.  344«  But 
such  presumption  is  rebutted  where  the 
fact  appears  by  affirmative  evidence,  that, 
if  he  had  looked  and  listened,  he  must  have 
seen  and  heard  the  train.  349.  And  suck 
presumption  is  essentially  inferior  to  credi- 
ble evidence,  either  direct  or  circumstantial, 
in  explanation  of  the  actual  occurrence.  332. 
Mere  identity  of  name  is  held  insufficient  to 
show  identity  of  persons  in  a  criminal  case. 
539.  Plaintiff  suing  on  an  accident  policy 
for  death  of  the  insured  is  held  not  to  have 
the  burden  of  disproving  that  death  resulted 
from  excepted  causes.    636. 

Ezecvtion.  Neither  the  legality  of  the 
levy,  nor  the  authority  of  the  officer  making 
it,  is  held  issuable  in  a  suit  on  a  forthcom- 
ing bond  given  by  a  claimant.    1020. 

False  imprisonment.  The  abandonment  of 
a  suit  in  which  defendant  has  been  arrested 
on  mesne  process,  before  it  is  entered  ia 
court,  is  held  no  justification  in  an  action 
for  false  imprisonment.    451. 

Garnishment.  A  verdict  upon  which  no 
judgment  has  been  entered  is  held  not  to  be 
subject  to  garnishment.    624. 

Injunction.  Injunction  against  the  main- 
tenance of  a  saloon,  in  violation  of  an  ordi- 
nance, with  ingress  to  and  egress  from  a 
bridge  over  which  large  numbers  of  women 
and  children  pass,  is  held  maintainable  on 
the  ground  that  it  creates  a  nuisance.  810. 
See  also  supra,  VI.,  Unfair  Competition, 

Judgment.  Reliance  upon  plaintiflTs  coun- 
sel to  give  notice  of  the  result  of  a  motioa 
on  the  pleadings  before  entering  judgment, 
which  was  not  given,  is  held  to  be  reason 
for  opening  a  default.  106.  A  judgment  to 
an  action  to  quiet  title  is  held  conclusive  of 
a  clnim  of  a  party  as  heir  at  law,  which  he 
miprht  have  set  up.  but  did  not.    205. 

Partition.  A  wife's  right,  on  separation, 
to  partition  the  homestead,  was  denied 
where  the  husband  had  made  a  settlement 
on  her  in  a  divorce  suit.    786. 

Pleading.  Striking  out  depositions  in  de- 
fense of  a  divorce  suit  for  failure  to  pay 


RESUME. 
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ftlimony  as  ordered,  and  then  giving  final  de-    vide  officers 
eree  of  divorce,  are  held  not  to  be  due  proc- 
ess of  law.    1185. 

Review.  A  bill  of  review  because  of  new* 
Ij  discovered  evidence  is  held  maintainable 
in  the  lower  court  after  a  decision  on  ap- 
peal.   865. 

Specific  performance.  Mere  denial  of  a 
contract  is  held  insufficient  to  prevent  its 
specific  enforcement.    410. 

Writs.  Service  by  publication  upon  a  do- 
mestic corporation  which  has  failed  to  pro- 
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agents  upon  whom  service 
may  be  had  is  held  due  process  of  law.  117. 
Servants  or  agents  of  the  lessee  of  a  rail- 
road are  held  not  agents  of  the  lessor,  for 
the  purpose  of  service  of  process  in  actions 
for  personal  injuries.  272.  One  who  has  ex- 
clusive control  of  some  department  of  a  cor- 
poration's business,  requiring  independent 
judgment  and  discretion,  with  such  author- 
ity that  service  upon  him  will  result  in 
notice  to  the  company,  is  held  a  managing 
agent  for  that  purpose.    400. 


IX.  Cbimihal  Law  and  Practicb. 


See  also  supra. 
Attempt.  An  attempt  to  commit  arson 
is  held  to  be  made  by  employing  and  paying 
persons  to  do  the  act,  furnishing  the  mate- 
rials, and  showing  them  how,  although  the 
employees  did  not  intend  to  commit  the 
crime.    417. 

AcquittaL  Acquittal  of  larceny  is  held 
not  to  bar  prosecution  for  forgery  relating 
to  the  same  transaction.    402. 

Self  crimination.    The  constitutional  priv- 
ilege against  incriminating  evidence  is  held 
waived  if  not  claimed.    1144. 
4L.Ej1.(N.S.) 


VII.,  Forfeiture, 

Homicide.  Malice  in  a  homicide  case  is 
held  to  be  presumed,  unless  circumstances 
of  alleviation,  excuse,  or  justification  ap- 
pear. 934.  Mere  words,  however  abusive 
and  insulting,  are  held  insufficient  to  reduce 
a  homicide  to  manslaughter  if  it  would 
otherwise  be  murder.  164.  The  mere  at- 
tempt to  flee  from  the  scene  before  the  fatal 
shot  is  fired  is  held  not  to  relieve  one  from 
criminal  participation  if  he  has  aided  in,  and 
indeed  commanded,  its  commission.    576. 
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(The  General  Index  follows  thU.) 


Of  Suit,  see  Falsi  Htprisonbibnt. 
Of  personal   property   (Case  Mote) 


678 


Act  of  God. 

Insanity  or  Illness  as  act  of  God  (Case 
Note)  808 

Additional  burden. 

See  Eminb.xt  Domain. 

Ad-verse  dalnu 

See  Minks. 

Adverse  poiiMe««lon. 

Quitclaim  deed  as  color  of  title  for  pnr- 
poses  of  adverse  possession  (Case 
Note)  T70 

Aseney. 

See  Principal  and  Aobnt. 

Alienation  of  afleetlona. 

See  Husband  and  Wifb. 

Alimony. 

See  DivoBCB. 

Ancillary  administration. 

See  EzEcuTona  and  Administbatobs. 

Animals. 

Liability  of  carrier  for  Injury  to  pas- 
senger by  (Case  Note)  047 

ApprenticeH. 

Duty  to  provide  medical  attendance  for 
(Subject  Mote)  49 

Army. 

Occupation  of  premises  by  persons  In 
(Subject  Note)  714.  710,     725 

Arrest. 

Bight  to  arrest  partner  in  cItU  action 
or  proceeding  (Case  Note)  130 

Arson. 

What  constitutes  attempt   (Case  Note)     417 

Assumpsit. 

Right  of  agent  to  recover  money  erro- 
neously paid  to  third  person  (Case 
Note)  36S 

Recovery  of  money  paid  to  labor  union 
to  QTOid  boycott   (Case  Note)  1108 

4LJtA.(N.S.) 


Attempt. 

What  sufficient  to  constitute  attempt  to 
commit  arson  (Case  Note)  417 

Attorneys. 

Power  to  discontinue  suit  (Case  Note)     2^*4 

Automobile. 

Duties  and  Liabilities  of  Person  Oper- 
ating, see  Highways. 

Bawnse. 

See  Carbikbs. 

Banlcs. 

Liability  of  bank  director  for  breach  of 
duty  as  such  when  he  acts  for  him- 
self or  for  a  third  person  in  the  trans- 
action   (Case  Note)  279 

Liability  of  directors  of  bank  for  de- 
fault or  negligence  of  cashier  (Case 
Note)  697 

Benefit  asaooiatlon. 

See    INSUBANCE. 

Bill  of  review. 

See  Rbtibw. 

Bills  and  notes. 

Time  allowed  for  mailing  check  or  no- 
tice of  dishonor  as  affected  by  the 
hour  at  which  the  mall  closes  or  de- 
parts  (Case  Note)  182 

Is  holder  of  note  as  collateral  security 
entitled  to  the  rights  of  a  bona  fide 
holder  when  principal  obligation  is 
collectible  (Case  Note)  1042 

Blnclclistlns. 

Of  servants   (Subject  Note)  1118 

Board  ins  house. 

Occupancy  of,  by  servant  (Subject 
Note)  708 

Bona  fide  holder. 

See  Bills  and  Noras. 


Of  Executor,  see  Exbcdtobs  and  Ad 

MINISTBATDBS. 

Boycott. 

Recovering  money  paid  to  avoid  (Case 
Note)  1108 
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Breach  of  promise. 

Damages  for,  see  Damaoss. 

B«ildliiff  and  loan  assoelatloa. 

Bight  of  building  association  to  trails- 
fer  loan  made  to  member  (Case 
Note)  4S9 

Change  of  plan  of  building  and  loan 
association ;  effect  on  contract  (Case 
Note)  1047 

l^ransfer  of  amount  from  another  as- 
sociation; principal  of  loan  (Case 
Note)'  98 

Barfflary. 

Character  of  occupation  by  senrant  tn 
case  of   (Subject  Note)  727 

Canals. 

Occupancy  of  locks  (Subject  Note)  717 

Carriers. 

Measure  of  Damages  In  Action  Against, 
see  Da  If  AGES. 

Right  of  carrier  to  reject  persons  hav- 
ing conUgious  disease   (Case  Note)     108 

Right  of  passenger  carrier  to  stipulate 
against  liability  In  consideration  of 
reduced  fare  (Case  Note)  1081 

Liability  of  carrier  for  Injury  to  pas- 
senger by  dog  or  other  animal  (Case 
Note)  947 

Meaning  of  phrase  "a  passenger  being 
transported,"  In  statute  defining  the 
duty  and  liability  of  carolers  to  pas- 
sengers (Case  Note)  254 

Measure  of  dlligenco  required  towards 
passenger  on  street  railway  (Case 
Note)  122 

Duty  to  passenger  on  overcrowded  street 
car  (Case  Note)  390 

Starting  street  car  before  passenger  is 
seated   (Case  Note)  658 

Time  allowed  passenger  to  alight  (Case 
Note)  140 

Injury  to  street-car  passenger  who,  up- 
on alighting,  passes  around  end  of 
car,  and  Is  struck  by  car  on  other 
track   (Case  Note)  729 

Liability  of  carrier  for  loss  of  drum- 
mer's baggage   (Case  Note)  1085 

Liability  for  failure  to  forward  bonded 
merchandise  (Case  Note)  1060 

Liability  of  carrier  for  property  re- 
moved by.  or  delivered  to,  one  whom 
It  was  directed  to  notify  (Case  Note)  1056 

Cliaraeter. 

See  also  Libbl  and  SLAWDia. 
Oertlrirste  of,   to  servant;  rights  and 
liabilities  as  to  (Subject  Note)  1091 

Cbarltles. 

Liability  of  eleemosynary  institution 
maintained  by  state  or  municipality 
for  pprsonal  tort  of  agent  or  servant 
(Case  Note)  200 

Character  of  occupancy  of  employees  of 
(Subject  Note)  718,     720 

Clirarettes. 

See  COMMRRCa. 
4L.R.A.(N.S.) 


Clerks. 

Character  of  occupancy  of 
(Subject  Note) 

dabs. 

Character    of    occupancy 
(Subject  Note) 


7U 


of    steward 

718,     728 


Colleges. 

Character  of  occupation  of  premises  by 
professors  (Subject  Note)      714,  719,     72s 

Color  of  title. 

See  ADvnaaB  Possbssiom. 

Coataieree. 

Right  of  state  to  confiscate  cigarettes 
imported  for  personal  use  (Case 
Note)  628 

Coallict  of  laws. 

Jurisdiction  of  Court,  see  Couvra. 

Enforcement  of  mortgage  on  real  prop- 
erty valid  according  to  the  law  of  the 
place  where  made  and  payable,  but 
usurious  according  to  the  les  fori  et 
rei  Htof  (Case  Note)  1191 

Construction  and  effect  of  statute  of 
forum  admitting  bar  of  statute  of 
state  or  country  In  which  cause  of 
action  arises  or  accrues  (Case  Note)  1028 

Foreclosure  of  mortgage  upon  land  In 
another  state  (Caae  Note)  988 

Conspiracy. 

See  also  PicKSTiNa 

To  blacklist  servant  (Subject  Note)         1119 

Constltvtional  law. 

As  to  Interstate  Connneree,  see  Cox- 

IfEBCB. 

As  to  Incriminating  Evidence,  see 
CBiMfNAL  Law. 

Change  of  law  as  to  effect  of  tax  ce^ 
tiflcates  as  evidence  of  title  (Case 
Note)  1074 

Constitutionality  of  statutes  providing 
for  administration  of  estate  of  ab- 
sentee (Case  Note)  944 

Necessity  of  providing  In  statute  for 
notice  of  hearing  on  question  of  dam- 
ages or  compensation  in  eminent  do- 
main proceedings   (Caae  Note)  188 

Coatavloas  disease. 

Excluding  passenger  because  of  (Case 
Note)  103 

Contempt. 

Punishment  of  corporation  for  eon- 
tempt  (Case  Note)  1001 

Contracts. 

Illustrations  of  the  distinction  between 
a  tieflnlte  proposal  or  acceptance,  and 
a  mere  preliminary  step  In  the  nego- 
tiation of  a  contract   (Case  Note)        177 

Parol  modification  of  an  original  con- 
tract required  to  be  In  writing  (Case 
Note)  980 

Imposition  of  penalty  as  affecting  valid- 
ity of  a  contract  made  by  a  foreign 
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corporation  without  complying  with 
the  statutory  conditions  of  doing 
business   (Case  Note)  688 

Validity  of  contract  partially  made  on 
Sunday  and  perfected  on  a  secular 
day  (Case  Note)  1151 

Contract  as  to  location  of  public  build- 
ings (Case  Note)  680 

Validity  of  contract  to  procure  legis- 
lative  action   (Case  Note)  213 


OoB^emta. 

Character    of    occupancy    oif 
Note) 


(Subject 


726 


Corporations. 

Punishment  of*  for  Contempt*  see  Con- 

TBMPT. 

Foreign   Validity  of   Contract  of,   see 

CONTHACTS. 

Service  of  Process  on*  see  Writ  ard 
Paocass. 

•onntles. 

Authority  of  county  to  employ  "tax 
ferrer   (Case  Nots)  8S0 

Co«rts. 

Jurisdiction  of   Suit  by   Recelyer*   see 

BBCBfVSBS. 

Bevlew  by  civil  courts  of  expulsion  of 
member  of  a  religious  society  (Case 
Note)  1154 


Oct 


Covenant  of  lessor  to  pay  for  repairs 
or  Improvements  as  one  running  with 
land  (Case  Note) 
Bffect  of  purchaser's  knowledge  of  en- 
cumbrance  In   action    for   breach   of 
covenant    (Subject  Note) 
I.  Introduction 
II.  The    general    rule 
III.  Bncumbrnnces   affecting  the   title  to 
land 

a.  Mortgages 

b.  Leases 

c.  Mlscellaneons  encumbrances 
Bncumbrances   affecting  the  physical 

condition  of  land 
a.  Basements 

1.  In  general 

2.  Public  and   private  rights 
of    way 

3.  Railroad  rights  ol  way 

b.  Restrictions 

c.  Timber   rlgnts    and  other  bur- 
dens 

Illustrative 


IV 


466 


800 
810 


812 
818 
814 


314 

816 

318 
319 

311) 
320 


Orflmlnml  Imvr. 

As  to  forfeiture  of  Property  by  Con- 
viction, see  FoBFBiTDaE. 

Character  of  Proceeding  under  Ordi- 
nance, see  Municipal  Corporations. 

Necessity  of  claiming  constitutional  pro- 
tection against  being  compelled  to 
give  incriminating  evidence  (Case 
Note)  1144 

4LJLA.(N.a) 


Acquittal  of  larceny  as  bar  to  prose- 
cution for  forgery  in  same  transac- 
tion (Case  Note)  402 

Croppers. 

As  tenants  (Subject  Note)  698 

Daaimses. 

Expense  of  litigation  as  element*  or  as 
limit*  of  punitive  or  exemplary  dam- 
ages (Case  Note)  007 

Effect  of  provision  for  forfeiture  of 
sums  paid  or  retained  under  execu- 
tory contract,  to  prevent  recovery  of 
any  other  damages  after  breach  of 
contract   (Case  Note)  756 

Right  to  recover  against  telegraph  com- 
pany the  loss  sustained  upon  a  com- 
mercial transaction  entered  Into  In 
consequence  of  a  breach  of  Its  duty 
(Case  Note)  262 

Measure  of  carrier's  liability  for  pre- 
venting exhibition  or  show  by  breach 
of  contract  of  carriage  (Case  Note)       560 

Aggravation  of.  In  breach  of  promise 
ease  by  seduction  (Case  Note)  610 

Loss  of  profits  as  damages  upon  re- 
fusal of  vendee  to  take  articles  manu- 
factured for  him  (Case  Note)  740 

Injury  to,  or  expense  of  removing,  per- 
sonalty, as  element  of  damage  for 
taking  real  estate  (Case  Note)  890 

Death. 

Law  governing  distribution  of  fund  col- 
lected or  recovered  for  negligent  kill- 
ing of  a  person   (Case  Note)  814 

Deed. 

Right  of  grantor  to  revoke  deed  deliv- 
ered to  stranger,  to  be  delivered  by 
him  to  grantee  after  grantor's  death 
(Case  Note)  816 

Defanlt. 

See  JCDOMBNT. 

Descent  and  distribution. 

Descent  of  unpatented  mining  claim 
(Case  Note)  919 

Desertion. 

See  DivoRCB. 

Directors. 

See  Banks. 

Discontinaance. 

Soe  Dismissal. 

Disease. 

See  Contagious  Disbasb. 

Dismissal. 

Power  of  attorney  to  discontinue  suit 
(Case  Note)  244 

Divorce. 

Refusal  of  wife  to  follow  husband*  on 
change  of  domldl,  as  desertion  (Case 
Note)  140 
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Husband's  prospects  as  bails  for  ali- 
mony (Case  Note)  900 

Dove« 

See  Aniualb. 

Dourer. 

As  basts  of  redemption  from  mortgage 
(Case  Note)  1080 

Baaenient. 

As  Encumbrance,  see  Cotcnants. 
Of    right    of   way    on    shore    (Subject 
Note)  872 

Ejectment. 

Judgment  in,  see  Judqubnt. 

Bleetlon. 

To  Take  under  Will,  see  Wills. 

Placing  Polling  Booth  In  Street,  see 
High  WATS. 

Nature  of  occupancy  of  premises  as  af- 
fecting franchise    (Subject  Note)  008 

704.     721 

Electric  railwaya. 

See  Eminbnt  Domaik. 

Eminent  domain* 

Necessity    for   Notice   of   Hearing,    see 

CONSTITDTIONAL  LAW. 

Power  to  exercise,  for  the  purpose  of  se- 
curing right  of  way  for  mining  tun- 
nel   (Case  Note)  100 

Intenirban  trolley  road  as  additional 
burden  (Case  Note)  202 

Employer's  llnblllty. 

See  Mastbs  and  Sbbtamt. 

BTlilence. 

Change  of  Iaw  as  to  Cffect  of  Tax  Car" 
ttficates.  see  CONSTiTUTroNAL  I«aw. 

Protection  against  Incrimination,  see 
CRIMINAL  Law. 

Presumption  of  care  on  part  of  one 
killed  at  railroad  crossing  (Case 
Note)  844 

Identity  of  name  as  evidence  of  Iden- 
tity of  person  in  criminal  cases  (Case 
Note)  080 

Duty  of  Insured  to  negative  death  or  ac- 
cident from  excepted  cause  (Case 
Note)  630 

Presumption  of  malice  from  killing 
(Case  Note)  084 

To  overcome  denial  of  contract  (Case 
Note)  410 

Right  to  prove  seduction  in  aggrava- 
tion of  damages  In  breach  of  promise 
case  (Case  Note)  610 

Bxclianires. 

See  TiiusTB. 

Execution. 

lii^ht.  in  salt  on  forthcoming  bond  glT- 
en  by  execution  debtor  or  claimant,  I 

to  question  the  legality  of  the  levy  ' 

4L.R.A.(N.S.) 


or  the  authority  of  the  ofllcer  making 

It  (Case  Note)  1020 

Bzocntora  mnd  ndminlstrmtora. 

Constitutionality  of  Administration  on 
Estate  of  Absentee,  see  Constitu- 
tional Law. 

Rights  In  Fund  Recovered  for  Death 
of  Person,  see  Death. 

Effect  of  ancillary  appointment  after 
commencement  of  action  by  foreign 
executor  or  administrator  (Case 
Note)  657 

Order  of  abatement  to  pay  debts,  as 
between  demonstrative  legacies  and 
specific  legacies  or  devises  (Case 
Note)  922 

Validity  of  sale  to  surety  on  execn- 
tor*8  bond    (Case   Note)  820 

Indebtedness  of  heir  to  estate  as  coun- 
terclaim or  setoff  against  distribu- 
tive share  In  proceeds  of  real  estate 
(Case  Note)  180 

Bzemplnry  damnvcB. 

See  Damages. 

Bzemptlon. 

See  Homestead. 

False  'Imprisonment. 

Abandonment  of  suit  before  entry  as 
affecting  Justification  under  writ  in 
defense  of  action  for  false  Imprison- 
ment  (Case   Note)  '** 

Family. 

What  constitutes  (Subject  Note)  365 

Fire   nrms* 

See  Nbgligbncb. 

Fire  department. 

Municipal  liability  for  acts  or  negli- 
gence of  members  of  fire  depart- 
ment  (Case  Note)  620 

Forfeiture. 

Provision    for,    as   Affecting   Damages, 

see  Damaobs. 
Conviction  as  a  condition  of  forfeiture 

of  property    (Case  Note)  S58 

Forarery. 

Effect  of  Prior  Acquittal  of  Larceny, 
see  CniMiNAL  Law. 

Of  testimonial  as  to  character  (Sub- 
ject Note)  112i 

Former  noqnittnl. 

See  CBiMiNAL  Law. 

Forfbeomlnv  bond* 

See  BZBcuTiON. 

Franchises. 

Municipal  declaration  of  forfeiture  of 
street  franchise  or  privilege  for 
breach  of  conditions  -as  a  Judicial  de- 
termination (Case  Note)  tSl 
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GarnlslMiieAt* 

Garnlshmeiit  of  Terdiet  before  judg- 
ment (Case  Note)  624 

G«eBt« 

See  Saloon. 

Heirs. 

See  also  Descbni  Ain>  Distsibdtiox  ; 

HOMBSTBAD. 

Meaning  of,  in  Will,  see  Wills. 

Hivl&ways. 

Forfeiture  of  Franchise  in,  see  Fbah- 

CHISBS. 

Rlglit  of  mnnlclpal  corporation  to  place 
polling  bootb  in  street  (Case  Note)       671 

Duty  and  liability  of  person  operating 
automobile  on  public  street  or  liigb* 
way  (Case  Note)  1180 

On  shore  (Subject  Note)  872 

Homestemd. 

Partition   of,    see   Partitiow. 

Right  of  heirs  to  exemption  of  home- 
stead from  ancestor's  debts  contract- 
ed  prior    to    its    acquisition   by    him 

(Case  Note)  544 

What  constitutes  a  "family'*  under  the 
homestead  and  exemption  laws  (Sub- 
ject Note) 

1.  "Family"  defined  866 
II.  Different  aggregations  of  people 

a.  Husband  and  wife  867 

b.  Fsther  and  child  860 

c.  Wife   with    depend^ts  800 

d.  Widower  with  dependents  875 

e.  Widow  with  dependents  880 
t  Grandparent  and  child  883 
g.  Single  persons  883 
h.  Other  combinations  888 
i.  Temporary  separation  888 

ni.  Bights  acquired  by  sunrlTorshlp. 

a.  By  a  widower  800 

b.  By  a  widow 

1.  Generally  801 

2.  A  widow  haying  children  802 
8.  A  widow  and  children  303 
4.  Abandonment  of  husband  804 

e.  By  children  804 

d.  By  a  mother  306 

e.  By  a  dependent  female  806 

f.  By  orphan  grandchildren  806 
IV.  Divorce  806 

V.  Summary  808 

Homicide. 

Presumption  of  Malice  in,  see  Ettdbncb. 

Withdrawal  from  participation  In  hom- 
icide, which  will  relieve  from  crimi- 
nality (Subject  Note)  576 

Insulting  words  or  conduct  as  a  proY- 

ocatlon  to  homicide  (Subject  Note) 
I.  The  general  and  common-law  rule. 

a.  Statement  of  154 

b.  Method  of  tcllilng  as  affecting     166 

c.  Character  of  words  or  conduct 

as  affecting  156 

4L.B.A.(N.S.) 


II.  Exceptions     and     judicial     modifica- 
tions 

a.  Where   mutual   combat  results     157 

b.  When    combined    with    an    as- 

sault 168 

e.  Bale  that  passion  is  the  con- 
trolling element  158 
d.  Application   to  murder  in  sec- 
ond  or   lower  degree  160 

III.  Statutory   modifications  of   the  rule 

a.  Under  miscellaneous  provisions     161 

b.  Texas   provision    as   to   insults 

to  female  relatives 

1.  Terms  of  163 

2.  The  Insult  163 
8.  The  time  of  killing  164 
4.  The  person  killed  165 
6.  Passion  and  killing  as  a 

result  of  insult  166 

6.  Who  are  female  relatives    167 

7.  Submission   anu  determi- 

nation o^  the  issue  167 

IV.  Conclusion  168 


Housebolder* 

Servant  as  (Subject  Note) 


707,  711,     713 
722 


Husband  mnd  wife. 

See  also  Divobcb. 

Ownership  of  separate  estate,  trade,  or 
business  as  a  condition  ot  married 
woman's  right  to  contract  (Case 
Note)  647 

Right  of  wife,  under  me^sm  married 
woman's  acts,  to  sue  for  alienation 
of  the  affections  of  her  husband  (Case 
Note)  •    648 

Identity. 

Of  Name  as  Evidence,  see  Btidbnci. 

Imitation. 

See  Unfair  Compbtitxon. 

Ineompetent  persons. 

Insanity  as  act  of  Qod   (Case  Note)       808 

injunction. 

Against  blacklist   (Subject  Note)  1121 

Against  saloon  because  of  character  of 

locality    (Case  Note)  810 

Necessity  of  fraudulent  intent  to  justify 
injunction  against  unfair  competition 
(Case  Note)  060 

Innkeepers. 

Character  of  occupancy  of  employees 
(Subject  Note)  702,     718 

Insolvency. 

Liquor  license  as  ssset  (Case  Note)         626 
Bights   of   creditors   in    endowment  or 
tontine  insurance  (Case  Note)  450 

Insnlt. 

See  HOMiciDB. 
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Insiiraneo. 

Burden  of  Proof  ai  to  Bzceptioiip  see 

EVIDBNCB. 

Prerlous  rejection  by  benefit  aasocta- 
tlon  as  declination  or  refusal  of  In- 
surance within  meaning  of  applica- 
tion for  life  insurance  (Case  Note)       C17 

Right  to  subject  to  claims  of  creditors 
endowment  or  tontine  policies  of  in- 
surance  (Case  Note)  450 

Bight  to  change  beneficiary  by  will 
(Case  Note)  980 

Waiver  by  oflicers  of  subordinate  lodge 
of  forfeiture  for  nonpayment  of  as- 
sessments (Case  Note)  421 

Eight  of  beneficiary  to  sue  insurer  for 
breach  of  contract  other  than  failure 
to  pay  Indemnity   (Case  Note)  870 

effect  of  agent's  Insertion  in  the  appli- 
cation of  false  answers  to  questions 
correctly  answered  by  the  Insured 
(Case  Note)  607 

Building  in  process  of  erection  as  va- 
cant (Case  Note)  1137 

ProYlslon  of  insurance  policy  in  re- 
spect to  vacancy  as  affected  by  agent** 
representations  or  knowledge  (Case 
Note)  768 

Effect  of  failure  of  arbitration  (Case 
Note)  288 

Condition  In  policy  with  respect  to 
title  as  affected  by  failure  of  insurer 
to  make  Inquiries  in  the  absence  of 
representations  by  the  assured  (Case 
Note)  281 

Intoxicating   llqnors. 

Injunction  Against  Saloon  see  Iirjunc- 

MON. 

License  as  Asset,  see  Insolwnct. 

Validity  of  ordinance  excluding  per- 
sons from  saloon  during  hours  of 
closing  (Case  Note)  109 

Jndsment. 

Effect  of  Municipal  Forfeiture  of  Fran- 
chise, see  Francbxsss. 

Reliance  upon  receiving  notice  from 
opposing  counsel  as  excuse  for  de- 
fault   (Case  Note)  196 

Conclusiveness  of  Judgment  in  actions 
of  the  nature  of  ejectment,  as  to 
claim  of  title,  previously  acquired, 
not  in  issue  (Case  Note)  295 

€mhor  union. 

Recovery  of  money  paid  to,  In  order 
to  avoid  boycott   (Case  Note)  1198 

tiandlord  and  tenant* 

See  also  Covenants. 

Aa  to  Mining  Lease,  see  Mines. 

Liability  of  landlord  for  Injuries  from 
defective  condition  of  foundation, 
walls,  chimneys,  or  roof  of  a  building, 
the  different  floors  of  which  are  let 
to  different  tenants  (Case  Note)  1142 

Right  of  tenant  to  have  entrances  kept 
open  (Case  Note)  665 

4L.R.A.(N^.) 


Occupation   of  premises  as  a  senrtnt 
and  as  a  tenant  (Subject  Note) 
I.  Generally  698 

II.  Service  of  tenancy  699 

III.  Character  of   oeeapation,   whether 

as  servant  or  tenant  T08 

IT.  Character  of  occupation  tested  with 
reference  to  its  being  ancillary 
or    not    to    the    services    per- 
formed T07 
V.  Cases    illustrating    the   application 

of  this  test  709 

TI.  Character  of  ocenpation  tested  with 
reference  to  its  benefldai  or 
nonbeneflcial  quality  T18 

VIL  Character  of  occupation  to  the  ef- 
fect of  the  arrangement  as  giv- 
ing or  not  giving  the  servant 
an  estate  In  the  land  720 

VIII.  Character  of  occupation  to  the  ef- 
fect that  the  privilege  of  occu- 
pation represents  a  certain 
amount  of  pecuniary  compensa- 
tion T23 

IX.  Change  In  the  character  of  the  oc- 
cupation, when  inferred  T24 
X.  Occupancy  of  a  dwelling  by  virtue 
of  an  oflice,  service,  or  employ- 
ment                                                 729 

XI.  Character  of  occupation  viewed  as 
an  element  determining  the  cor- 
rectness of  the  wording  of  in- 
dictments for  burglary  72T 

I«lbel  and  slander. 

Laudatory  or  ironical  article  as  libel 
(Case  Note)  861 

Actionable  character  of  epithets  that 
Impnte  Immorality  to  a  woman  (Case 
Note)  560 

Oral  charge  of  Insolvency  against  a 
merchant  (Case  Note)  978 

Privilege  of  Informal  communication 
with  respect  to  criminal  charge  (Case 
Note)  149 

Written  charge  with  reference  to  plaln- 
tUTs  business  (Case  Note)  977 

Liability  growing  out  of  the  giving  or 
refusing  of  information  affecting 
the  character  or  reputation  of  serv- 
ant (Subject  Note) 

I.  Duty  of  master  to  give  certificate  of 
character  to  a  servant 

a.  Master   not   bound   to   give   a 

character  to  his  servant  1092 

b.  Master's   duty    as    affected   by 

statute  1096 

II.  Defamation  of  a  servant's  character 
by  his  master 
a.  Bight  of   servant   to   leave   a 
m-ister    who    defames     hla 
character  1096 

hi  Bight  of  servant  to  maintain 
an      action     for      damages 
against  his  master  for  defa- 
mation of  character  1009 
c  What    defamatory    statements 
concerning    a    servant 
are  actionable 
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TLt  c— €ODUmied. 

1.  Written  or  printed  state- 

ments 

2.  Oral   statements 

S.  Suspension  of  servant  not 
actionable  as  being  in- 
jurious to  his  cnarac- 
ter 
d.  Absolute    priyilege    as    a    de- 
fense 

a.  Qualified  privilege 

1  Privilege  in  cases  where  the 
statement  was  made  In  com- 
pliance with  a  statutory 
dut^ 

^  Privilege  in  cases  where  the 
statement  was  made  in  re- 
sponse to  inquiries  by  third 
persons 

b.  Privilege   in   caqes   where   the 

statement  was  made 
voluntarily 

1.  Statements  made  by  the 

plalntlflT's  former  mas- 
ter to  a  person  who 
contemplates  hiring,  or 
has  already  hired,  the 
plalntlflT 

2.  Statements  made  by  the 

plaintifTs  master  to 
other  employees 
8.  Statements  made  by  the 
plaintifTs  master  to  a 
person  on  whose  rec- 
omme'^dntlontbe  p'.ain- 
tiff  hnd  been  hired 

4.  Statements  made  by   the 

plaintiflT's  master  to  a 
relative  of  the  plain- 
tiff 

5.  Statements   made  by  the 

plaintiff's  master  to  a 
person  employed  by 
bim  to  investlj^ate  the 
plaintiff's  conduct 

0.  Statements  made  by  the 
plaintiff's  former  mas- 
ter to  persons  having 
commerciai  or  finan- 
cial dealings  with  the 
master 

T.  Statements  made  by  the 
plaintiff's  master  to  a 
grarantor  of  the  plain- 
tiff's honesty 

8.  Statements  made  by  a  di- 
rector of  the  company 
of  which  the  plaintiff 
is  employee,  to  the  di- 
rectors of  another  com- 
pany by  which  he  is 
also  employed 

0.  Statements  made  by  the 
governing  body  of  a 
corporation  to  its 
shareholders  with  re- 
gard to  the  plaintiff, 
an  employee  of  the 
corporation 

10.  Statements  made  by  the 
stiareholders  of  a  com- 
•  L.R.A.(N.8.) 


1009 
1100 


1104 

1104 
1105 


1100 


1100 


II., 


1107 
1108 

1108 
1108 

1108 

llOS 
1100 


1100 


1109 


III. 


IV. 


h. — continued, 

pany  with  regard  to 
the  conduct  of  a  serv- 
ant of  the  company        1109 

11.  Statements  made  to  the 

plaintiff's  official  su- 
perior by  a  person  ap- 
pointed by  a  higher  au- 
thority to  examine  in- 
to the  alleged  miscon- 
duct of  the  plaintiff        1109 

12.  Statements  made  by  an 

official  superior  of  the 
plaintiff  to  the  govern- 
ing body  of  an  insti- 
tution in  which  both 
were  employed  1109 

18.  Statements  made  at  a 
meeting  of  a  public,  or 
quasi  public,  corpora- 
tion with  regard  to 
the  plaintiff,  an  em- 
ployee of  the  corpora- 
tion 

L  Same  subjecr  further  discussed  1110 
].  Circumstances      under      which 
statements     are     not 
privileged 

1.  Making   of    statement  to 

Improper  person 

2.  Language    going    beyond 

the  reasonable  require- 
ments of  the  occasion 
8.  Statements  made  without 
a  reasonable  belief  In 
their  truth 
4.  Rrpetltion  of  statement 
6.  Information         imparted 
solely    for   the   boneflt 
of  the  maker  of  the  in- 
strument 
k.  Privilege  avoided   by  proof  of 

express  malice 
I.  Circumstances  from  which  mal- 
ice may  be  Inferred 
Blacklisting  of  servants 
a.  Generally 

Ik  Notices  exchanged  between  dif- 
ferent employers  In 
the  same  line  of  busi- 
ness 

1.  Actions  for  libel 

2.  Actions  for  conspiracy 
8.  Actions  on  the  case 
4.  Suits  for  an  injunction 

e.  Notices  circulated  among  the 
coemployees  of  the  persona 
to  whom  they  relate 

d.  Statutes  with  regard  to  black- 
listing 

a.  Defacement  of  written  charac- 
ters or  licenses 
Liability  In  other  cases 

a.  Liability  for  giving  or  procur- 
ing  a  false   character 

1.  Civil  liability 

2.  Criminal    liability 
bi  Liability  of   recipient   to  giver 

of   information  regarding  a 
servant  1120 
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1111 
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1114 
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1114 


1114 


1115 


1118 


1119 
1119 
1120 
1121 


1121 


1123 


1124 


1125 
1120 
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As  Asset,  tee  IirsoLTxzrcT. 
Ijife  insuranee. 

See  INBUBANCB. 

I«lslithoiise« 

Character  of  occupation  of  (Subject 
Note)  720 

Llatltrntlon  of  mctlons. 

I^w  of  Place  as  to,  see  Convlict  of 
Laws. 

liObbylnv. 

Contract   to    Procure   Legislation,    see 

COMTJUCTS. 
IjOSTS. 

Occupancy  of  premises  In  relation  to 
logging  contracts    (Subject  Note)  702 

Malls. 

Time  of  closing  or  departure  as  affect- 
ing notice  (Case  Noie)  132 

Married   iromen. 

See   lilJHBANU  AND   WlFS. 

Master  and  servant. 

See  also  l*icKEriNQ. 

Servant's  Occupation  of  Premises,  see 
Landia>rd  and  Tknant. 

As  to  Matters  Affecting  Character  or 
Iteputatlon.  sec  Lirrl  and  Slandrb. 

Directions  as  to  handling  car  as  negll- 
K«nce    (Case   Note)  407 

Servant's  assumption  of  risk  In  ooeylng 
orders*  to  perform  obviously  danger- 
ous  worlc    ((*ase  Note;  830 

Servant's  assumption  of  risk  of  danger 
Impci-fectly  appreciated    (Case  Note)     900 

Attempting  dangerous  work  in  obe- 
dience to  orders,  without  fully  appre- 
ciating the  danger  (Case  Note)  838 

Servant's  assumption  of  obvious  risks 
arising  from  the  master's  negligence 
(Case  Note)  848 

Effect  of  master's  assurance  as  to  ob- 
vious dangers  of  employment  (Case 
Note)  071 

Effect  of  master's  failure  to  repair  de- 
fects within  a  definite  time,  prom- 
ised, where  the  servant  continues  to 
work    (Case  Note)  918 

Negligence  of  fellow  servant  concurring 
with  failure  of  the  master  to  estab- 
lish or  enforce  proper  rules  or  regu- 
lations for  conduct  of  business  (Case 
Note)  616 

A  servant  charged  with  the  duty  to 
wqrn  other  servants  of  danger  as  a 
vice  principal    (Case  Note)  1101 

Master's  liability  for  Injury  to  child  in- 
vited Into  place  of  danger  by  employ- 
ee (Case  Note)  804 

Liability  of  general  employer  for  negll- 
grnce  of  employee   while  assisting  a 
third    person    without    the    former's 
knowledge  or  consent  (Case  Note)         651 
4L.Il.A.(N.S.) 


Liability  for  tort  by  servant  of  elee- 
mosynary iDstltutlon  (Case  Note)  20t 

Liability  of  master  for  arrest  or  false 
imprisonment  by  servant  employed  as 
detective,  policeman,  or  watchman 
(Case  Note)  2» 


Liability  of  master  for  mallcloos  act  of 

servant    when    master   owes    special 

doty  to  party  Injured  (Subject  Note) 

I.  In  general 

II.  When  malicious  act  Is  within  seope 

of  employment 

III.  When    act   is   beyond  scope   of  em- 

ployment 

IV.  Effect  of  injured  party  being  the  ag- 

gressor 
v.  Extent  of  liability 


48» 


487 


491 


504 
506 


Duty  of  master  to  furnish  safe  appli- 
ances as  affected  by  fact  that  defee^ 
Ive  appliances  are  prepared  by  fellow 
servants  (Subject  Note) 

I.  The  common-law  rule 

a.  In  general 

b.  Where  the  master  is  boond  to 

furalsh  the  appliance 

c.  Where  the  servant  is  bound  to 

furnish  the  appliance 

d.  Where  the  master  takes  It  upon 

himself   to  furnish  the   appli- 
ance 
II.  Effect  of  employer's  liability  acts 

Master's  duty  to  provide  medical  assist- 
ance for  his  servant  (Subject  Note) 
I.  Generally 

a.  Slaves 

b.  A  ppi  entices 

c.  Ordinary  servants 

II.  Specific  agreements  to  provide  medi- 
cal assistance 

III.  Power   of    emi^loyers    to    defray    the 

medical  expenses  of  their  in- 
jured servants 

a.  Generally 

b.  Exercise    of     this    power     by 

agents    of     individual     em- 
ployers 
e.  Exercise    of     this    power     by 
agents    of  corporations 

1.  In  cases  where   there   is 

no  special  emer- 
gency 

(a)  Railway  compa- 
nies 

(b)  Other       companies 

2.  In  cases  where  there  is  a 

special    emergen- 
cy 
(a)  Railway      compa- 
nies 
(b)  Other       companies 

IV.  Liability  of  master  for  negligence  of 

practitioner    employed    to   attend 
on  a  servant 
V.  Duty  to  provide  medical  aid  for  sea- 
men 

a.  General   rule 

b.  What    persons  are  vrlthin   the 

scope  of  the  rule 


220 


222 


224 


22S 
229 


49 

5» 


57 


5S 

62 


63 
66 
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T.— eondnued. 

c.  Limits  of  the  ■hlpowner's  obli- 

gation   under    the    senerftl 
maritime  law 

d.  Under  statutes 

1.  Englond 

2.  United  States 

«.  Duration  of  obligation 

1.  Where    no  fault   on    the 

part  of  the  shipowner 
or  bis  agents  Is  shown 

2.  Where  the  shipowner  or 

his  agents  have  been 
in  fault 


Descent  of  Mining  Claim,  see  Dbschiit 

▲NO  DtBTBIBUTION. 

Condemnation  of  Right  of  Way  for  Tun- 
nel, see  Eminent  Domain. 

tteservatlon  or  Exception  of,  see  Rsal 
Propbbtt. 

Character  of  occupancy  of  employees 
In  (Subject  Note) 

When  agreement  or  instrument  confer- 
ring right  to  mine  and  remove  coal 
to  be  regarded  as  an  absolute  sale  or 
conveyance  of  coal  In  place,  as  dis- 
tinguished from  a  lease  or  a  condi- 
tional sale  (Case  Note) 

Duty  and  right  of  excluded  co  owner  to 
file  adverse  or  protest  against  appli- 
cation for  patent  to  a  mining  claim 
(Case  Note) 

Iffortvave. 

Law  of  Place  as  to  Remedy  on,  see  Con- 
flict OF  Laws. 

Covenants  Against,  see  Covenants. 

Widow's  right  to  redeem  from  mortgage 
because  of  her  dower  interest  (Case 
Note) 

Effect  upon  mortgagor's  obligation  of 
modification  between  mortgagee  and 
subsequent  grantee  (Case  Note) 

Municipal  corporations* 

See  also  Chahitiks. 

Liability  for  Fire  Department,  see  Fibb 
Dbpastmbxt. 

Rights  over  Highways,  see  Highwats. 

Implied  power  of  municipality  to  con- 
struct Improvements  on  credit  (Case 
Note) 

Character  of  proceeding  for  violation  of 
municipal  ordinance  as  civil  or  crimi- 
nal (Case  Note) 

Mnrdcr. 

See  LiOMiciDB. 

llasenm. 

Occupancy  of  curator  of  (Subject  Note) 

Occupation  of  premises  by  persons  In 
(Subject  Note) 
4L.R.A.(N.S.) 


71 

73 
74 


77 


80 


716 


207 


1126 


1030 


660 


746 


782 


705 


Ncffllffence. 

Civil  liability  for  Injury  by  negligent 
discharge  of  firearms  (Case  Note) 

Liability  of  railroad  companies  for  In- 
jury to  children  playing  on  turntables 
(Case  Note) 

Notice. 

By  mall  as  affected  by  hour  of  closing 
or  departure  of  mail  (Case  Note) 

OlBcerB. 

Occupancy  as  a  tenancy  (Subject  Note) 

707,  725, 


119 


80 


132 


608 
727 


Parent  and  child. 

Right  of  parent  to  sue  child  for  sup- 
port (Case  Note)  1169 

Parks. 

Character  of  occupancy  of  keeper  of 
(Subject  Note)  713,     719 

Partition. 

Partition  of  homestead  (Subject  Note) 

I.  Separation  and  divorce  786 

II.  Homestead    right    in    widow    and 

minor  children  787 

III.  Homestead    right    in    widower    or 

widow  790 

IV.  Homestead  right  of  minor  children     792 
V.  Parol  partition  792 

VI.  Abandonment  or   failure  to  assert 

claim  by   widow  703 

VII.  Michigan  cases  793 

VIII.  Texas  cases 

1.  Under  the  act  of  1848  794 

2.  Under     the     Constitution    of 

1876 

a.  Generally  796 

b.  Conveyance  or  abandon- 

ment 797 

8.  Homestead      In      cominunlty 
property 

a.  Generally  797 

b.  Abandonment  or  sale         799 
IZ.  Summary  800 

Partnership, 

Arrest  of  Partner,  see  Abrbst. 

Validity  of  parol  partnership  to  deal  In 
real  property    (Case  Note)  427 

Necessity  of  actual  notice  of  retirement 
of  member  of  firm  to  relieve  retiring 
member  from-  liability  on  obligation 
renewed  after  his  retirement  (Case 
Note)  300 

Personal  property. 

Abandonment  of  (Case  Note)  678 

Title  under  Bequest,  see  Wills. 

Pliyslclans. 

Duty  to  provide  for  servant  (Subject 
Note)  49 

What  constitutes  practising  medicine 
within  the  state  (Case  Note)  1023 


PlcketlnflT. 

714  I      Law  as  to  picketing  (Case  Note) 


302 
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Power  to  pnoish  disobedience  to  ordr-s 
In  case  by  strlklnR  pleadbiKS  (Case 
Note)  1185 


Police. 

Cbaractcr  of  occupancy  of  premlaes  by 
(Subject  Note)  710,  726, 


720 


Poor  laws. 

Settlement  of  seryants  (See  Subject 
Note)   608  and  particularly  704 

708.  700,  712,  715,  720,  721,     723 

Power  of  attorney. 

See  Pbincxpal  4Nd  Aoisit. 

Presomptloa* 

See  EviDBMCB. 

Principal  and  asent. 

Right  of  agent  to  recover  money  erro- 
neously paid  to  third  person  (Case 
Note)  863 

Power  of  principal  to  ratify  unauthor- 
ized contract  of  agent  so  as  to  raise 
cause  of  action  In  his  own  favor 
aealiist  the  adverse  party  (Case  Note)      431 

Inifjlied  powers  under  power  of  attor- 
ney to  transact  hiisineRS  (Case  Note)      843 

PrlT^lleire. 

As  to  Trsllraony.  see  Ckiminal  Law. 

Profits. 

Loss  of.  as  Damak'es.  see  Dauaobs. 

Provocation. 

See  IIoMiriDK. 

Public  bnlldlnffrs. 

Contract  an  to  location  of  CCase  Note)         68 

Pnnitl-ve  damnfres. 

See  Damages. 

<|«ltclaim  deed. 

See  Advrksb  Possession. 

Railroads. 

Rights   of    Way   as  Encumbrances,   see 

Covenants. 
As  to  Turntables,  see  Nbgliobnci. 
Duty   of   traveler  going  upon    railroad 

crossing  when  gates  are.  open   (Case 

Note)  521 

Presumption   of  care  of  person  Icilled 

at  crossing  (Case  Note)  844 

Real  property. 

Contracts  for,  see  Contbactb;  Vbndob 

AKl*   PURCHASER. 

Damages  for  Taking,  see  Damagbs. 

Partnership  In,  see  Partnership. 

Conveyance  of  fee  by  devise  to  one  and 
his  or  her  child  or  children  (Case 
Note)  948 

Effect  upon  remote  grantee  of  reserva- 
tion or  exception  of  mineral  rights 
(Case  Note)  477 

4L.R.A.(N.S.) 


Receivers. 

Power  of  receiver  to  sae  out  of  jurisdic- 
tion of  appointment  (Case  Note)  124 

Reliirloiis  ■ocietieB* 

Character  of  occupation  of  premises  by 
mlnUters  (Subject  Note)  713,    721 

Review  by  civil  courts  of  expulsion  of 
member   (Case  Note)  1154 

RcTle^r. 

Bill  of  review,  because  of  newly  discov- 
ered evidence,  after  affirmance  or  re- 
versal by  appellate  couit  (Case  Note)     860 

Revocation. 

Of  Deed,  see  Deed. 

Sale. 

Right  of  buyer  to  retain  goods  and  de- 
feat action  for  price  on  discovering 
that  floods  do  not  comply  with  re- 
quirements of  contract   (Case  Note)  1167 

Saloon. 

Injunction  Apralnst.  see  injunction. 

See  also  Intjixicating  LiQfons. 

Inability,  at  common  law.  of  a  saloon 
keeper  for  personal  Injury  to  patron 
(Cnse  Note)  649 

Scalpers. 

See  Ticket  Brokers. 

Scliools. 

Character. of  occupation  of  premises  by 
masters  t  Subject  Note)         714,  719.     721 

Seamen. 

liiity  to  provide  medical  attendance  for 

(Subject  Note)  49 

Sednction. 

To  a.u»;ravate  damages  in  breach  of 
proiiiise  ca^e  (Case  Note)  616 

Set-off. 

Of  Indebtedness  of  Heir  to  Estate,  see 

EXKCITORS  AND  ADMINISTRATORS. 

Recoupment,  In  an  action  for  purchase 
price  of  machine,  of  damages  on  ar 
count  of  personal  injuries  due  to  de- 
fective construction  (Case  Note)  SSS 

Slilpplnv. 

See  Sbambm. 

Shore* 

See  Waters. 

Slaves. 

Duty  to  provide  medical  attendance  for 
(Subject  Note)  49 

Specilic  performance. 

Effect  of  defendant's  denial  of  contract 
(Case  Note)  410 

Stamps. 

On  employee's  contract  (Subject  Note) 

707,     Til 
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state. 

See  Chaxitibs. 

Statute  of  frauds. 

See  CONTBACis. 

Steele  ezchanve. 

Purchasing  Seat  In,  see  Tbustb. 


Street  rallvraTS* 

See  also  Carbibrs. 

As    Additional    Borden, 

DOMAIK. 

Strike. 

See  PiCKrriNO. 


see    BmifBirT 


favor  of  one  who 
exchange  seat  in 
(Case  Note) 


in  Mine,  lee  Bmz- 


485 


Tmete. 

Resulting  tmst  In 
purchases  stock 
name  of  another 

Tunnel. 

Right  of  Way  for, 
NKNT  Domain. 

Turntables. 

See  Nbgligencb. 


Unfair  eompetltlon. 

Necessity  of   fraudulent  Intent  to  JnJr 
tlfy  Injunction  against  (Case  Note)         IHJO 


Bneeesslon  tax. 

See  TAXK8. 

Bnndajr* 

Validity  of  contract  partially  made  on 
(Case  Note)  1151 

Taxes. 

Change  of  Law  as  to  Evidence  of  Tax 
Certificates,  see  Constitutional 
Law. 

As  to  Nature  of  Occupation  of  Servant 
with  Respect  to  Matters  of  Taxation, 
see  SOBJECT  Notb  608 

Liahlllty  of  debt  due  from  resident  to 
nonresident  to  succession  tax  (Case 
Note)  063 

Employment  of  tax  ferret  by  county 
(Case  Note)  830 

Televraplis. 

Measure  of  Recovery  In  Case  of,  see 
Damages. 

Duty  of  company  to  ascertain  Identity 
or  authority  of  sender  of  message 
(Case  Note)  181 

Liability  of  telegraph  company  to  un- 
disclosed principal  of  sendee-  (Case 
Note)  078 

Ticket  brokers. 

Antl-ticket-scalping  law  (Case  Note)  480 

Timber* 

Rights  In,  as  Encumbrances,  see  Cova- 

NANTS. 

Toll  roads. 

Character  of  occupancy  of  toll  keeper 
(Subject  Note)  717 

Trade  name. 

See  also  Unfaih  COMrETmow. 
Use  of  same  trnde  name  by  wholesale 
and   retail  concerns  dealing  in  same 
goods  (Cnse  Note)  447 

4L.R.A.(N.S.) 


Usurr* 

Law  of  Place  as  to. 
Laws. 


Conflict  of 


Vendor  and  purebaser. 

See  also  Covenants. 

What  is  a  marketable  title  (Case  Note) 

liraters. 

Right  of  way  on  shore  (Subject  Note) 
I.  CIvll-law  rule 

a.  In    general 

b.  Rule   In   Louisiana 
IT.  Common-law  rule 

TIL  As   appurtenant   to  fishery   right 
IV.  Custom  or  prescription 
V.  Grant 
\ri.  legislative  power 
VH.  Street  on  shore 


1170 


872^ 

873 

87B 

870- 

880 

881' 

88» 

881 


uriiis. 

1^110  Conveyed  by,  see  Rhai,  Pitopertt. 

Effect  of  provision  In  bequest  of  per- 
sonalty that,  upon  the  death  of  the 
first  taker,  the  property  shall  no  to 
his  **helrs.'*  to  create  an  absolute 
title  In  him   (Case  Note)  470 

When  beneficlnry  deemed  to  have  elect- 
ed to  take  under  a  will  assuming  to 
dispose  of  his  property   (Case  Note)   KMSS 

IVItnesses. 

Prlvllef?e  as  to  Incriminating  Evidence, 
see  Criminal  Law. 

IVrIt  and  proeeas. 

Service  of  process  on  servant  or  agent 
of  les!«ee  of  railroad  corporation 
(Case  Note)  272 

Who  Is  managing  agent  of  foreign  cor- 
poration for  purposes  of  service  of 
process   (Case  Note)  460 

Validity  of  statutes  authorizing  con- 
structive or  substituted  service  on  do- 
mestic corporation  (Case  Note)  117 
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(Separate  Index  to  Notes  Precedes  this.) 


ABANDONMENT. 

Of  Logs,  see  Loas;  Tbial,  26. 

Notes. 

Abandonment  of  personal  property  (Case 
Bote).  673 

ABXJSIVS  LANGUAGE. 

As  Provocation  for  Killing,  see  Hoia- 
CIDE,  3,  4, 

ACCIDENT  INSURANCE. 
See  In  SUB  AN  CE,  4. 

ACTION  OR  SXHT. 

Power  of  Attorney  to  Discontinue,  see 

ATrOBNEYS,  2. 

Bight  of  Beneficiary  in  Insurance 
Policy  to  Maintain  for  Breach  by 
Insurer,  see  Insubange,  34,  35. 

ABsignment  of  Right  of  Action  to  Re- 
cover Damages  lor  Fraud,  see  As- 
signment. 

If  an  agent  by  mistake  pays  to  a 
third  party  money  in  his  possession  belong- 
ing to  his  principal,  he  may  maintain  in  his 
own  name  an  action  for  money  had  and  re- 
eeived  to  recover  it  back.  Parks  v.  Fogle- 
man,  4:  363,  105  N.  W.  660,  —  Minn.  — . 

ACT  OF  GOD. 

See  also  Evidence,  14. 

The  insanity  of  a  railroad  engineer 
who,  to  secure  waLer  for  the  engine,  causes 
it  to  be  uncoupled  from  the  train  and  run 
forward  to  the  water  tank,  the  conluctor 
and  fireman  accompanying  him,  and  who,  on 
the  return  trip,  runs  the  engine  at  excessive 
speed  and  collides  with  the  train,  causing 
the  death  of  a  horse  being  transported,  can- 
not be  considered  as  an  act  of  God,  under  the 
common-law  rule  that  no  excuse  avails  a 
common  carrier  in  case  of  loss  unless  oc- 
casioned by  the  act  of  God  or  the  public  ene- 
mies of  the  state.  Central  of  Georsria  Rv. 
Co,  V.  Hall,  4:  C98,  52  S.  E.  679.  124  Ga.  322. 

Notes. 

Inaanity  or  illness  as  act  of  God   (Case 
Note).  898 

ADMINISTRATORS. 

See  ExECiTTOBS  and  Administeatobs. 

4L.R.A.(N.S.) 


ADVERSE  POSSESSION. 

1.  An  adverse  title  to  real  estate  may 
be  secured  against  a  trust  where  the  pos- 
session is  taken  under  a  conveyance  from 
one  claiming  adversely  to  the  creator  of  the 
trust.  Hall  v.  Waterman,  4:  776,  77  N.  E. 
142,  220  IlL  669. 

2.  Defects  in  the  record  title  of  one  in 
possession  of  real  estate  in  good  faith  under 
color  of  title  will  not  prevent  his  obtaining 
a  title  by  adverse  possession.  Hall  v.  Wa- 
terman, 4:  776,  77  N.  E.  142,  220  111.  569. 

3.  Ignorance  on  the  part  of  the  true 
owner  of  title  to  real  estate  does  not  pre- 
vent the  ac']uisition  of  .a  title  adverse  to  it. 
Hall  v.  Waterman,  4:  776,  77  N.  E.  142,  220 
111.  569. 

4.  A  quitclaim  deed  which  purports  to 
convey  the  entire  interest  in  a  parcel  of  land 
is  good  color  of  tJtle  upon  which  to  found 
a  title  by  adverse  possession.  Hall  v.  Wa- 
terman, 4:  776,  77  N.  E.  142,  220  111.  609. 

6.  One  entering  into  possession  of  real 
estate  under  a  will  and  deed  from  testator's 
executors  purporting  to  convey  the  entire 
tract  may  secure  title  by  adverse  possession 
against  cotenants  of  the  testator.  Hall  v. 
Waterman,  4:  776,  77  N.  E.  142,  220  111.  563. 

6.  The  barring  by  the  statute  of  lim- 
itations of  a  legal  estate  conveyed  to  trus- 
tees for  a  term  of  years  by  possession  held 
adversely  to  the  trust  will  apply  to  the 
whole  estate,  so  as  to  prevent  a  recovery  by 
those  entitled  to  possession  at  the  termina- 
tion of  the  trust  period.  Hall  v.  Waterman, 
4:  776,  77  N.  E.  142,  220  111.  569. 

Notes. 

Quitclaim  deed  as  color  of  title  for  pur- 
poses of  adverse  possession   (Case  Note). 

776 

ALIENATING  AFFECTIONS. 
See  Husband  and  Wife,  2. 

ALIMONY. 

Striking  out  Depositions  of  Defendant 
in  Divorce  for  Failure  to  Comply 
with  Order  as  to,  see  Contempt,  4. 

1.  Five  thousand  dollars  should  be  al- 
lowed as  alimony  to  a  woman  without  prop- 
erty,   who    has    been    contaminated    with 
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syphiliB  by  her  husband,  and  who  is  given 
the  custoJy  of  her  children,  one  of  whom  is 
also  aflfectcd  with  the  disease,  where  the  hus- 
band is  worth  at  least  $15,000.  Muir  v. 
Muir,  4:  909i  02  S.  W.  314,  —  Ky.  — . 

2.  When  a  wife  is  granted  a  divorce  for 
the  fault  of  her  husband  she  is  entitled  as 
alimony  to  enough  of  his  estate,  including 
earnings,  to  make  an  equivalent  of  the  sup- 
port to  which  she  was  entitled  as  his  wife; 
and  this  should  equal  at  least  her  dower 
interest  in  the  estate.  Muir  v.  Muir,  4:  909, 
92  S.  W.  314,  —  Ky.  — . 

3.  A  wife,  upon  obtaining  a  divorce,  may 
be  allowed  as  alimony  a  share  in  a  posses- 
sion of  real  estate  held  by  the  husband  with 
the  consent  of  the  owner.  Muir  v.  Muir» 
4:  909,  92  S.  W.  314,  —  Ky.  — . 

4.  Probable  accretions  of  wealth  to  the 
husband  from  any  source  may  be  consid- 
ered in  fixing  the  amount  to  be  allowei  the 
wife  on  granting  her  a  divorce.  Muir  v. 
Muir,  4:  909,  92  a  W.  314,  —  Ky.  — . 

ANIMALS. 

Liability  for  Injury  Inflicted  on  Pas- 
senger by  Dog,  see  Cabbiebs,  0. 

APPEAL  AND  ERROR.  

Bill  of  Review,  see  Retisw. 

Mode  of  review. 

1.  A  proceeding  for  violation  of  a  mu- 
nicipal police  ordinance  which  is  not  a  pub- 
lic oflfense  under  the  statutes  is,  for  the 
purpose  of  determining  the  method  of  re- 
view, a  civil,  and  not  a  criminal,  proceeding, 
although  a  fine  to  be  enforced  by  imprison- 
ment is  provided  for  the  violation.  Fortune 
V.  Wilburton,  4:  782,  142  Fed.  114,  —  C. 
C.  A.  — . 

What  matters  reviewable  generally. 

2.  Upon  a  rc(|uost  to  direct  a  verdict 
for  defendant  on  tlie  ground  that  it  is  not 
the  proper  party  to  the  suit,  a  qurstion  of 
law  arises,  which  may  be  reviewed  by  the 
appellate  court  if  the  ruling  is  not  supported 
bv  the  evidence.  Chica;?o,  B.  &  Q  R.  Co.  v. 
Weber,  4:  272,  76  N.  E.  48.),  219  111.  .372. 

3.  A  reservation  by  the  trial  court  of 
the  question  whether  a  fine  imposed  on  de- 
fendant for  violntion  of  an  injunction  can 
be  paid  to  complainants  in  satisfaction  of 
their  damajjes  and  expenses  is  merely  inter- 
locutory, and  not  subjeot  to  review  on  ap- 
peal. Franklin  Tnion  Xo.  4  v.  People,  4: 
xooi,  77  N.  E.  176,  220  111.  355. 

4.  A  verdict  directed  on  specific  but 
untenable  grounds  cannot  be  allirmed  on 
other  grounds  unless  it  is  clear  beyond 
doubt  that  the  new  grounds  could  not  have 
been  obviated  if  they  had  been  called  to  the 
attention  of  the  defeated  party  at  the  time 
the  verdict  was  rendered.  Hank  of  Have- 
lock  V.  Western  U.  Teleg.  Co.  4:  181,  141 
Fed.  522,  —  C.  C.  A.  ~. 

Review  of  facts. 

5.  A  decision  by  the  trial  court  that  the 
oath  to  an  information  was  administered  by 
the  clerk  Instead  of  his  deputy  is  condu- 
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sive  o*-  appeal.     State  v.  Porsha,  4:  576^  88 
S.  W.  746,  190  Mo.  296. 

6.  The  question  whether  of  not  the  rec- 
ord contains  e*'idence  tending  to  aupport  the 
cause  of  action  is  preserved  for  review  in 
the  appellate  court  by  tendering  a  peremp- 
tory instruction  at  the  close  of  the  evi- 
dence to  return  a  verdict  in  defendant's 
favor.  McCormick  Harvesting  Mach.  Co.  v. 
Zakzewski,  4:  848,  77  N.  R  147,  220  IlL  522. 

7.  In  determining  a  question  of  proxi- 
mate cause,  the  appellate  court  cannot  re- 
ject testimony  of  a  witness  that,  at  the  time 
of  the  accident,  a  machine  which  caused 
the  injury  ran  faster  than  ever  before,  as 
unworthy  of  belief.  Tuckett  v.  Americaji 
Steam  &,  Hand  Laundry,  4: 990,  84  Pac. 
500,  —  Utah  — . 

Facts  not  shown  by  record. 

8.  One  convicted  of  contempt  cannot, 
on  appeal,  question  the  sufficiency  of  the  re- 
citals on  which  the  orders  are  based  because 
not  supported  by  the  record,  in  the  absence 
of  a  certificate  by  the  clerk  showing  th<tt  the 
complete  record  is  before  the  court.  Frank- 
lin Union  No.  4  v.  People,  4:  looi,  77  N.  B. 
176,  220  Til.  356. 

Objections  and  exceptions. 

9.  The  appellate  court  is  not  precluded 
from  considering  exceptions  which  have  been 
made  a  matter  of  record  by  the  signature 
and  seal  of  the  trial  judf^e  because  the  record 
proper  has  been  blended  with  the  bill  of  *»x- 
ceptions  and  the  whole  treated  as  a  bill  of 
exceptions.  Davidson  v.  Fraser,  4:  zia6»  84 
Pac.  095,  —  Colo.  — . 

10.  Error  in  allowing  interest  on  a  note 
at  a  greater  amount  than  is  authorised  by 
statute  is  nufliciently  questioned  under  I 
5055,  2  Ballinf):er*s  Anno.  Codes  &  Statutes, 
bv  an  exception  "that  the  evidence  is  insuffi- 
cient to  support  the  finding  and  that  the 
same  ib  contrary  to  the  evidence."  Bank  ▼. 
Doherty,  4:  1191,  84  Pac.  872,  —  Wash.  — . 

11.  Error  in  the  acceptance  of  jurors  can- 
not   be   preserved   by   the    mere   objection, 
"challenged    for    cause."    State   v.    Foraha, 
4:  576,  88  S.  W.  746,  190  Mo.  296. 
Questions  not  raised  below. 

12.  An  objection  that,  by  filing  a  general 
denial  and  failing  to  piead  the  statute  of 
frauds,  the  defendant  waived  any  defense 
under  the  statute,  cannot  be  raised  for  the 
first  time  in  the  supreme  court.  Baldwin  ▼. 
Baldwin,  4:  957,  84  Pac.  668,  —  Kan.  — . 

13.  The  want  of  capacity  of  a  voluntary 
association  to  maintain  an  action  in  its  own 
name  cannot  be  raised  for  the  first  time  on 
appeal.  Franklin  Union  No.  4  v.  People. 
4:  looi,  77  N.  E.  176,  220  111.  355. 

Error  waived  or  cured  below. 

14.  Failure  to  specify,  in  the  motion  for 
new  trial,  the  particular  error  complained 
of  in  the  admission  or  rejection  of  evidence, 
constitutes  a  waiver  thereof.  Miller  v. 
Nuckolls,  4:  149,  91  S.  W.  759,  —  Ark.  — . 

16.  Error  in  the  remarks  of  the  presiding 
judge  to  the  jury  is  waived  if  not  rcferrsd 
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to  in  the  motion  for  now  trial    Miller  ▼. 
Nuckolls,  4:  149,  01  S.  W.  759,  —  Ark.  — . 

16.  Error  in  ovemiling  a  challenge  for 
cause  to  a  juror  or  on  account  of  the  re- 
marks of  counsel  for  the  defendant  in  error 
in  his  opening  statement  below  cannot  be 
considered  on  appeal,  where  the  record  does 
not  disclose  that  the  court's  attention  was 
called  to  the  a11e<;e<l  irrejjularities  by  mo- 
tkm  for  a  new  trial.  SchwarzschiM  &  S. 
Ck).  V.  Weeks,  4:  515,  83  Pac.  406,  —  Kan.—. 

17.  The  trial  of  issues  tendered  by  a 
pleading  as  though  they  had  been  properly 
made,  in  the  absence  of  any  plea,  answer, 
or  replication  which  raises  them,  estops  llie 
parties  from  subsequently  denying  that  the 
issues  were  duly  made,  and  from  taking 
any  advantage  of  the  lack  of  the  plea,  an- 
swer, or  replication.  Bank  of  Havelock  v. 
Western  U.  Teleg.  Co.  4:  x8i,  141  Fed.  522, 

—  a  c.  A.  — . 

18.  The  omission  to  assert  in  the  plead- 
ings the  invalidity  of  a  contract  because 
contrary  to  the  Sunday  law  does  not  pre- 
clude the  raising  of  the  objection  at  a  later 
time  in  an  action  to  enforce  it.  Jacobson  ▼. 
Bentzler,  4:  1151,  107  N.  W.  7,  —  Wis.  — . 

19.  Error  in  denyine  motityn  for  nonsaiit 
at  the  close  of  plaintiffs  evidence  is  cured 
by  the  introduction  of  evidence  by  defend- 
ant which  supplies  defects  in  plaintifTs 
proof.  Lyon  v.  United  Moderns,  4:  247,  83 
Pac.  804,  —  Cal.  — . 
Grounds  for  reversal 

20.  Giving  an  instruction  which  has  nq 
basis  in  the  evidence  is  reversible  error. 
State  ▼.  Smith,  4:  sag,  106  N.  W.  187,  — 
Iowa,  — . 

21.  It  is  reversible  error  to  give  an  in- 
struction presenting  an  hypothesis  which  has 
no  foundation  in  the  evidence  adduced,  un- 
less the  court  can  clearly  see  that  it  did 
not  prejudice  the  exceptor.  Lewis,  H.  &,  Co. 
▼.  Montgomery  Supply  Co.  4:  132,  62  8.  E. 
1017,  —  W.  Va.  — . 

22.  Charging  that,  if  the  evidence  is 
believed,  the  jury  must  find  that  the  alle- 
gations of  the  complaint  are  true,  is  rever- 
sible error  where  the  action  is  for  breach 
of  contract,  which  is  alleged  to  have  been 
actuated  by  malice  and  bad  faith,  where 
there  is  no  evidence  to  support  such  char^^e. 
Pullman  Co.  v.  Jvjrauss,  4:  103,  40  So.  398, 
—  Ala.  — . 

23.  The  discretion  &  che  court  to  be 
exercised  in  case  of  the  attempted  forfeiture 
of  a  street  railway  privilege  in  a  street  by 
the  council  of  a  town  is  a  sound  legal  dis- 
cretion, subject  to  review,  and  the  appel- 
late court  will  reverse  the  action  of  the 
trial  court  when,  in  its  opinion,  relief  has 
Y^en  improperly  denied.  Wheeling  &,  E.  fJ. 
A.  "^4).  V.  Triadelphia,  4:  321,  52  S.  £.  490, 
_  ^^    Va.  — . 

24.  That  a  verdict  is  against  the  weight 
of  the  evidence  is  no  ground  for  reversal. 
Bennett  v.  J^uisville  R.  Co.  4:  558,  90  S.  W. 
1052,  —  Ky.  — . 

26.  That  plaintiff's  right  to  recover  per- 
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sonal  property  was  made  to  depend,  by  the 
court  in  its  instruction,  upon  ownership 
rather  than  right  of  possession,  is  not  re- 
versible error,  where  the  word  **ow^nership" 
was  used  in  the  sense  of  right  of  posisession, 
and  it  is  improbable  that  the  jury  was  mis- 
led. Log  Owners*  Booming  Co.  v.  Uubbell, 
4:  573,  97  N.  W.  157,  135  Mich.  65. 

26.  Refusal  of  a  general  and  abstract 
instruction  is  not  reversible  error.  Spears 
V.  People,  4:  402,  77  N.  E.  112,  220  111.  72. 

27.  In  the  absence  of  a  request  in  a  mur- 
der trial  for  a  definition  of  the  words  **in 
the  heat  of  passion,"  the  omission  to  give 
one  is  not  a  ground  for  reversal.  State  v. 
BuiTington,  4:  154,  81  Pac.  405,  71  Kan.  804. 

28.  Permitting  counsel  to  state  to  the 
jury,  in  an  action  for  charging  a  girl  with 
fornication,  that  one  (niHt^  of  making  such 
charge  is  not  fit  to  live  m  the  county,  is 
not  reversible  error.  Miller  v.  Nuckolls,  4: 
i49»  91  S.  W.  760,  —  Ark.  — . 

29.  That  the  court  rebuked  improper  re- 
marks by  counsel  to  the  jury  in  a  quiet 
manner  merely  is  not  reversible  error, 
where  the  objecting  party  offered  no  in- 
structions requiring  them  to  disregard  the 
remarks.  Miller  v.  Nuckolls,  4:  149,  91  S. 
W.  759,  —  Ark.  — . 

30.  The  refusal  of  a  bill  of  review  be- 
cause of  alleged  newly  discovered  evidence 
will  not  be  reversed  on  appeal  unless  there 
has  l>een  an  abuse  of  the  fair  discretionary 
power  with  which  the  trial  court  is  invested 
in  the  matter.  Safe  Deposit  &  T.  Co.  v. 
Gittings,  4:  86s,  62  Atl.  1030,  102  Md.  450. 

31.  Submitting  to  the  jury  a  form  of 
verdict  in  a  criminal  case  without  instnict- 
in<r  them  it  is  to  be  used  only  in  case  they 
find  defendant  girilty  is  not  reversible  error, 
where  other  instructions  plainly  indicate 
that  such  is  the  fact.  State  v.  Davis,  4: 
1023,  92  S.  W.  484,  194  Mo.  485. 

32.  A  judgment  sustained  by  the  evi- 
dence will  not  be  reversed  on  anneal. 
Siefker  v.  Pay  see,  4:  1x9,  40  So.  366,  115  La. 
953. 

33.  The  defendant  is  not  prejudiced  by 
the' court's  failure  to  instruct  as  to  the  law 
upon  a  matter  not  available  as  a  defense. 
Schwarzschild  &  S.  Co.  v.  Weeks,  4:  515,  83 
Pac.  400,  —  Kan.  — . 

34.  A  defeated  party  who  has  introduced 
at  the  trial  all  the  legal  evidence  he  offered, 
and  has  rested  his  case,  is  thereby  estopped 
from  denying  that  he  can  do  no  more  to 
overcome  the  objection  that  the  evidence  is 
insufficient  to  sustain  a  verdict  in  his  favor, 
and  if  the  bill  of  exceptions  contains  all  the 
evidence,  and  it  is  clear  beyond  doubt  that  it 
could  not  sustain  a  verdict  in  his  favor,  an 
instruction  by  the  court  to  return  a  verdict 
against  him  upon  some  other,  but  untenable, 
ground,  is  error  without  prejudice,  and  no 
crround  for  reversal.  Bank  of  Havelock  v. 
Western  U.  Teleg.  Co.  4:  181,  141  Fed.  522, 
—  C.  C.  A.  — . 

35.  Although,  upon  petition  for  writ  of 
error  or  appeal,  the  appellate  court  is  re- 
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quired  to  grant  the  writ  prayed  for  unless 
the  decision  is  clearly  ri^ht,  it  will  not 
overrule  a  decision  refusing  an  injunction 
unless  error  is  manifest.  Townsend  v.  Nor- 
folk R.  «u  Light  Co.  4:  87,  52  S.  £.  970,  — 
Va.— . 
Appeal  bond. 

36.  That  aa  appeal  bond  prepared  on  a 
printed  form,  the  penalty  of  which  is  the 
minimum  provided  for  an  appeal  merely, 
contains  words  making  it  a  supersedeas 
bond  also,  will  not  vitiate  it,  where  no  at- 
tempt has  been  made  to  use  it  as  such,  but 
the  latter  words  will  be  rejeeted  as  an  in- 
advertence. Douglas  V.  Badger  State  Mine, 
4:  igCf  83  Pac.  178,  —  Wash.  — . 

ARBITRATION. 

Provision  for,  in  Insurance  Policy,  see 
Inbubance,  22-25. 

ARREST. 

Exemplary  Damages  for  Rough  Treat- 
ment and  Confinement  in  Cold  Jail, 
see  Dahages,  17. 

1.  The  statute  permitting  arrest  for 
fraud  applies  in  an  action  by  one  partner 
against  another  when,  by  reason  of  the 
character  of  the  transaction,  or  the  general 
termination  of  the  partnership  dealings,  an 
action  at  law  will  lie  against  one  partner 
in  favor  of  the  other.  L^ford  v.  Emerson, 
4:  130,  52  S.  E.  641,  140  N.  C.  288. 

2.  The  mere  fact  that  one  arrested  for 
debt  had  filed  his  petition  in  bankruptcy 
before  his  arrest  u  not  sufficient  to  show 
that  the  arrest  was  illegal,  where  the  pend- 
ency of  the  proceedings  does  not  appear. 
Gibson  v.  Holmes  4:  45Xf  62  Atl.  11,  78  Vt. 
110. 

Notes. 

Right  to  arrest  partner  in  civil  action  or 
proceeding  (Case  Note).  130 

ARSON. 

An  attempt  to  commit  arson  is  made 
by  employing  and  paying  persons  to  do  the 
act,  furnishing  them  materials  and  a  horse, 
showing  them  how  to  start  the  fire,  and 
starting  tliem  on  their  way,  although  the 
persons  employed  do  not  in  fact  intend  to 
carry  out  their  agreement,  and  one  is  act- 
ing with  the  knowledge  of  the  owner  of 
the  building,  for  the  purpose  of  entrapping 
the  others.  State  v.  Taylor,  4:  417,  84  i'ac. 
S2,  —  Or.  — . 

ASSAULT  AND  BATTERY. 

Riglit    to    Punitive    Damages    for,    see 

Damages,  15,  16. 
Mere  Words  as  Provocation,  see  HoMi- 

CIDK,   3. 

By  Bartender  on  Guest,  see  Master 
AND  Skrvant,  43. 

ASSETS. 

Of  Insolvent's  Estate,  see  Receivebs,  1. 

ASSIGNMENT. 

A  right  to  recover  damages  for 
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fraudulent  representations  may  be  aa- 
signed  under  a  statute  permitting  assumpsit 
to  be  brought  in  such  cases,  and  providing 
that  the  cause  of  action  shall  survive. 
Uicks    V.    Steel,    4:^79,     105    N.   W.  707. 

—  Mich.  — , 

ASSUMPSIT. 

1.  Money  paid  by  a  brick  mannfacturer 
at  the  demand  of  a  labor  union,  to  prevent  its 
members  from  refusing  to  handle  his  prod- 
uct because  he  had  sold  to  unfair  bosses, 
may  be  recovered  back,  since  it  was  ob- 
tained by  extortion.  March  v.  Bricklayers' 
&.  Plasterers'   Union,  4:1x98,  63  AU.  291, 

—  Conn.  — . 

2.  An  action  for  money  had  and  re- 
ceived may  be  maintained  by  one  who  has 
loaned  money  to  a  municipal  corporation, 
which  has  been  used  by  it  for  legitimate 
corporate  purposes  authorized  by  law,  al- 
though the  municipality  had  no  power  to 
borrow  the  money,  and  the  note  given  there- 
for was  void.  Luther  v.  Wheeler,  4:  746,  52 
S.  E.  874,  —  S.  C.  — . 

3.  One  whose  property  has  been  im- 
proved by  the  partial  compliance  by  a  mu- 
nicipality with  its  agreement  to  locate  pub- 
lic buildings  near  it  m  consideration  of  a  do- 
nation by  him  towards  their  cost  cannot, 
upon  the  refusal  of  the  municipality  fully 
to  comply  with  its  agreement,  recover  back 
the  amount  paid  by  him  as  money  had  and 
received.  Edwards  v.  Goldsboro,  4:  589,  53 
S.  E.  652,  — N,  C.  —. 

'  Notes. 

Recovery  of  money  paid  to  bibor  union  to 
avoid  boycott  (Case  Note).  1108 

ASSUMPTION  OF  RISK. 

By  Servant,  see  Master  Aim  Sebvaitt, 

21-35. 
Distinction     between     Assumption     of 

Risk  and  Contributory  N^ligenee, 

see  Neouoenge,  2. 

ATTACHMENT. 

1.  A  contract  reading,  "I  have  sold"  my 
property  for  a  certain  price  to  a  certain 
person,  who  has  paid  a  sum  to  be  forfeited 
provided  the  remainder  of  the  purchase  price 
is  not  paid  before  a  certain  future  date,  and 
providing  that,  upon  such  payment,  a  war- 
ranty deed  will  be  made,  does  not  amount  to 
a  sale,  so  as  to  constitute  an  equitable 
conversion  and  prevent  the  attachment  of 
the  land  for  a  debt  of  an  heir  of  the  grant- 
or after  his  decease.  Sheehy  v.  Scott,  4:  365, 
104  N.  W.  1139,  —  Iowa,  —. 

2.  The  siprning  of  a  deed  by  an  heir  will 
not  prevent  the  attachment  of  his  interest 
in  the  estate  if  the  deed  hap  not  been  signed 
by  the  remaining  heirs  whose  signatures 
are  to  be  secured  before  delivery  of  the 
doed.  Sheehy  v.  Scott,  4:  365,  104  N.  W. 
1139,  —  Iowa,  — . 

3.  An  equitable  conversion  ♦ffected  by 
an  election  to  exercise  an  option  to  buy  real 
estate  will  not  relate  back  to  the  date  of 
the  contract,  to  as  to  dissolve  an  attaduBent 
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leried  on  the  land  as  that  of  the  grantor 
prior  to  the  election,  and  while  the  grantor 
retains  the  ownership.  Sheehy  v.  Scott, 
4:  365,  104  N.  W.  1139,  —  Iowa,  — . 

ATTEMPT. 

To  Commit  Arson,  see  Abson. 
Notes. 
What  sufficient  to  constitute  attempt  to 
commit  arson  (Case  Note).  417 

ATTORNEYS. 

Validity  of  Contract  with  Attorney  to 
Procure  Legislative  Action,  see 
Contracts,  10,  11. 

Vacating  Judgment  Entered  on  Motion 
of,  see  Judomi:nt,  6. 

1.  The  legal  presumption  is  that  an  at- 
Uxmey  has  authority  to  appear  for  the  per- 
son for  whom  he  assumes  to  act.  Bacon  v. 
Mitchell,  4:  244,  106  N.  W.  12»,  —  N.  D.  — . 

2.  Under  his  general  authority,  an  at- 
torney has  the  exclusive  control  of  the  rem- 
edy, and  he  may  discontinue  the  action  hy 
a  dismissal  without  prejudice,  and  his  client 
18  bound  by  his  act.  Bacon  v.  Mitchell, 
4:  244,  106  N.  W.  129,  — N.  D.  — . 

3.  A  suitor  who  docs  not  disclaim  the 
authority  of  an  attorney  who  assumes  to 
represent  him  in  an  action,  when  it  is  his 
duty  to  do  so,  may  not  do  so  afterwards. 
Ue  cannot  take  the  hazard  of  a  trial,  and; 
when  unsuccessful,  allege  as  ground  for  va- 
cating the  judgment  that  the  attorney  who 
iionducted  the  trial  had  no  authority. 
Ikicon  V.   Mitchell,  4:  244,   106  N.  W.    120, 

N.  D.  — . 

ATTORNEYS'  FEES. 

Right  to  Include,  in  Damages  for 
Breach  of  Covenant,  see  Damages, 
7. 

AUTOMOBILES. 

1.  One  driving  an  automobile  on  a  public 
highway  is  bound  to  take  notice  that  it  is 
likely  to  startle  horses  when  driven  toward 
them  at  a  rapid  rate.  Mclntvre  v.  Omer, 
4:  1130,  76  N.  E.  760,  —  Ind.  — . 

2.  The  driver  of  an  automobile  is  bound 
to  take  notice  of  its  ofToot  upon  horsos 
which  it  is  approaching  on  a  hin:hway.  and, 
if  they  exhibit  siprns  of  friGrbt,  to  alow  up, 
stop  the  machine,  or  do  whatever  is  reason- 
ably required  to  relieve  the  persons  in  the 
carriage  of  their  perilous  situation.  Mcln- 
tyre  v.  Omer,  4:  1130,  76  X.  E.  750,  — 
Ind.  —. 

3.  That  the  driver  of  an  automobile  suc- 
cej^sfully  passed  a  team  of  horses  on  a  high- 
way when  overtaking  them  from  the  rear 
does  not  justify  his  assuming  that  he  fcan 
do  so  when  meeting  them,  if,  when  200  feet 
away,  he  sees  that  they  are  making  violent 
efforts  to  break  away.  Me  In  tyre  v.  Orner, 
4:  1130,  76  N.   E.  750,  —  Ind.  — . 

4.  The  necessity  of  constant  observation 
of  the  road  to  avoid  holes  and  guide  his 
machine  in  safety  does  not  justify  the 
4L.R.A.(N.S.) 


driver  of  an  automobile  in  driving  the  ma- 
chine at  more  than  15  miles  an  hour  to 
within  15  or  20  feet  of  a  team  of  horses 
which  are  badly  frightened  at  its  approach. 
Mclntyrc  v.  Omer,  4:  X130,  76  N.  E.  750, 
—  Ind.  — , 

BAGGAGE. 

See  Carriebs,  13,  14. 

BANKRUPTCY. 

Effect  of,  on  Right  to  Arrest  for  Debt, 
see  Abbest,  2. 

BANKS. 

See  also  Checks. 

Liability  of  directors. 

1.  A  bank  director  cannot  be  held  liable 
for  breach  of  his  duty  as  such  in  inducing 
the  bank  to  extend  credit  to  an  individual 
beyond  the  statutory  limit,  and  in  making 
false  representations  as  to  paper  presented 
for  discount,  where  he  was  not  at  the  time 
njcting  as  director,  but  as  agent  for  the  bor- 
rower. Hicks  v.  Steel,  4:  279,  106  N.  W. 
767,  —  Mich.  — . 

2.  The  directors  of  a  bank  are  not  held, 
as  a  matter  of  law,  to  know  all  its  affairs, 
or  what  its  books  and  papers  would  show; 
and  such  knowledge  cannot  be  imputed  to 
them  for  the  purpose  of  charging  them  with 
liability.  Mason  v.  Moore,  4:  597,  76  N.  E 
932,  73  Ohio  St.  275. 

3.  The  directors  of  a  bank  are  author- 
ized to  appoint  a  cashier  and  confer  upon 
him  the  usual  powers  pertaining  to  such  an 
office,  and  to  him  may  be  properly  con- 
tided  the  custody  of  the  money,  securities, 
and  valuable  papers  of  the  bank,  and  the 
supervision  of  its  books  and  accounts;  and 
while  this  does  not  absolve  the  directors 
from  the  duty  of  reasonable  supervision  and 
the  exercise  of  that  degree  of  care  which  is 
exercised  by  ordinarily  careful  and  prudent ' 
men  acting  under  similar  circumstances,  yet 
they  are  not  insurers  of  the  fidelity  of  the 
cashier  or  other  agents  whom  they  have  ap- 
pointed, and  where  the  directors  act  in  good 
faith  and  with  ordinary  care  they  are  not 
responsible  for  losses  resulting  from  the 
wrongful  acts  or  omissio^is  of  the  cashier  or 
other  agents  unless  the  loss  is  a  consequeTiee 
of  their  own  neglect  of  duty.  M.i8on  v. 
Moore,  4:  597,  70  N.  E.  932,  73  Ohio  St.  275. 

4.  In  an  action  against  the  directorn  of 
a  national  bank  hy  one  who  purchases  some 
of  its  stoek.  relyinj;  on  the  statements  con- 
tained in  its  report  to  the  Comptroller  of 
the  Currency  as  to  its  resources  and  liabili- 
ties, wliioh  reyiort  w«is  attested  by  the  di- 
rectors and  publislied  as  the  statute  directs, 
some  of  which  statements  are  false,  whereby 
the  purchaser  is  damaged,  it  is  not  error 
for  the  court  to  charge  the  jury  that  "it 
must  appear  by  a  preponderance  of  the  evi- 
dence that,  at  the  time  of  the  attesting  and 
publication  of  said  report,  the  directors  ho 
attesting  this  report,  or  who  assented  to 
and  directed  the  publication  of  the  same,  did 
so  knowing  said  report  to  be  false,  or  under 
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Buch  circuTndtances  as  will  warrant  the  jury 
in  flnding,  by  a  preponderance  of  the  evi- 
dence, that  such  director,  or  directors,  by 
the  exercise  of  ordinary  care  and  prudence, 
would  have  known  that  the  said  report  wa» 
false  in  some  one  or  more  of  the  particulars 
set  forth  in  the  petition."  Mason  v.  Moore, 
4:  597,  70  N.  E.  932,  73  Ohio  St.  276. 

Notes. 

Liability  of  bank  director  for  breach  of 
duty  as  such  when  he  acts  for  himself  or 
for  a  third  person  in  the  transaction  (Case 
Note).  279 

Linhility  of  directors  of  bank  for  default 
or  negligence  of  cashier  (Case  Note).        697 

BENEVOLENT  SOCIETIES. 

Insurance  by,  see  Insurance,  1,  3,  6,  6, 
31-33. 

BILLS  AND  NOTES. 

Effect  of  Note  for  Interest  Due  on  Out- 
lawed Notes  to  Remove  Bar,  see 
Limitation  of  Actions,  2. 

Payment  to  Mortgagee  of  Amount  of 
Note  Secured  by  Mortgage,  see 
Payment. 

Liability  of  Retiring  Members  of  Part- 
nership on   Firm  Note,  see  Pabt- 

NERSIIIP. 

Pledge  as  Collateral  Security;  Cancel- 
ation for  Fraud,  see  Pledge,   I. 

1.  The  character  of  a  debt  represented 
by  a  note  given  without  authority  is  not 
changed  by  renewals  of  the  note.  Luther  v. 
Wheeler,  4:  746,  62  S.  E.  874,  —  S.  C.  —. 

2.  The  indorsement  and  transfer  of  a 
note  void  because  issued  by  a  municipal  cor- 
poration for  borrowed  money  is  not  auf- 
ticient  to  give  it  validity.  Luther  v. 
Wheeler,  4:  746,  52  S.  E.  874,  —  S.  C.  — . 

3.  An  indorsement  of  the  name  of  the 
payee  on  the  back  of  a  promissory  note 
under  the  words  "assign  and  transfer"  vests 
title  in  the  assignee  free  from  the  equities 
existing  between  the  parties  to  the  instru- 
ment. J^ahy  v.  Haworth,  4:  657,  141  Fed. 
850,  —  C.  C.  A.  — . 

Fraud  in  procuring. 

4.  One  induced  by  fraud  to  sign  a 
promissory  note  which  is  represented  to  be 
merely  a  part  of  a  contract  of  a  different 
nature,  which  he  intends  to  sign,  and  which 
is  so  concealed  that  its  true  character  is  not 
discovered,  is  not  liable  thereon, — at  least  to 
one  not  a  bona  fide  holder. — in  the  absence 
of  such  negligence  on  his  part  as  will  estop 
him  from  assorting  his  defense.  Hulett  v. 
Marine  Sav.  Bank,  4:  1042,  106  N.  W.  879, 
—  Mich.  — . 

Notes. 

hills  and  notes;  time  allowed  for  mailing 
check  or  notice  of  dishonor  as  affected  by 
the  hour  at  which  the  mail  closes  or  departs 
(Case  Note).  132 

Is  holder  of  note  as  collateral  security  en- 
titled to  the  rights  of  a  bona  fide  holder 
•  ^  R.A.rN.S.) 


when     principal     obligation     u     eoUeetible 
(Case  Note).  1042 

BONDS. 

Forthcoming     Bonds,     see    Lktt    ahd 

Seizure. 
Appeal  Bond,  see  Appkal  ahd  Euoi, 

36. 

BREACH  OF  PROMISE. 

Damages  for,  see  Damages,  9. 
Admissibility  of  Evidence  of  Attempted 

Compromise,  see  Evidejvce,  26. 
Admissibility  of  Evidence  of  Seductioi 

in,  see  Evidence,  27,  28. 
Preventing    Comments    of    Counsel    in 

Action  for,  see  Trial,   12. 

BROKERS. 

See  Ticket  Brokers. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

Failure  to  Comply  with  Provisions  as 
to  Doing  Business  in  State,  see 
Corporations,  2. 
Estoppel  of  One  Permitting  Void  Deed, 
Executed  in  Proceedings  to  Fore- 
close Building  and  Loan  Associ- 
ation Mortgage,  to  Remain  on 
Record,  to**  Assert  Its  Invalidity 
against  Purchaser  of  Assets  of  A*^ 
sociation,  see  Estoppel,  2. 

1.  In  case  of  an  advance  by  one  loai 
association  to  take  up  a  loan  in  another 
upon  stock  which  has  partly  matured,  the 
net  amount  of  the  loan  is  the  sum  still  due, 
and  not  the  face  value  of  the  loan,  although 
the  latter  amount  is  charged  on  the  books 
of  the  association,  and  a  credit  as  of  an  ad- 
vance payment  thereon  given  for  the  with- 
drawal value  of  the  stock  in  the  other  as- 
sociation. Butson  V.  Home  Sav.  A,  T.  Co. 
4:  98,  105  N.  W.  645,  —  Iowa,  — . 

2.  That  an  action  to  foreclose  a  mort- 
gage against  a  borrower  from  a  building 
and  loan  association  is  brought  by  a  re- 
ceiver does  not  deprive  the  borrower  of  the 
benefit  of  a  statute  providing  that,  whea 
such  association  seeks  to  enforce  one  of  its 
contracts,  no  greater  recovery  can  be  had 
than  the  net  amount  of  principal  actually 
received,  with  interest  at  not  to  exceed  a 
certain  rate  on  the  net  amount  of  the  loan. 
Butson  V.  Home  Sav.  &  T.  Co.  4:  98,  lOe 
N.  W.  045,  —  Iowa,  — . 

3.  The  character  of  a  payment  to  a 
building  and  loan  association  as  one  in  re- 
duction of  the  loan  is  not  changed  by  the 
fact  that,  as  a  matter  of  bookkeeping,  the 
credit  is  not  in  fact  applied  upon  the  loan, 
but  is  entered  upon  some  other  account 
Butson  V.  Home  Sav.  &  T.  Co.  4:  98,  IOp 
N.'W.  645,  —  Iowa,  — . 

4.  A  building  and  loan  association  con- 
tract of  loan,  stipulating  for  the  payment 
of  a  monthly  premium,  limited  to  a  certain 
number  of  payments,  is  not  violative  of  the 
provision  of  W.  Va.  Code  1899,  chap.  54 
$  26,  relating  to  the  premium  in  such  con 
tracts.     Burkheimer  v.  National  Mut.  Bldg. 
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ft  Lu   Ab8o.   4:  i047»   53   S.   E.   372,   —   W. 
Va.  — . 

6.  Suspension  by  a  building  and  loan 
association  of  the  payment  of  dues  on  its 
stock  by  its  members  for  an  unreasonable 
time,  so  as  to  work  a  material  departure 
from  its  general  plan  and  scheme  of  satis- 
fying loans  made  to  its  members  of  the  ul- 
timate value  of  their  shares  of  stock  by 
maturing  the  stock,  affords  ground  for  dis- 
solution of  the  contractual  relations  exist- 
ing between  it  and  a  member  to  whom  such 
loui  has  been  made.  Burkheimer  v.  Na- 
tional Mut.  Bldg.  &  L.  Asso.  4:  1047,  ^^ 
a  E.  372,  —  W.  Va.  — . 

6.  The  board  of  managers  of  a  build- 
ing and  loan  association  has  no  power  to 
transfer  to  another  association  the  con- 
tract of  a  borrowing  stockholder.  Cobe  v. 
Lovan,  4:  439,  02  S.  W.  93,  193  Mo.  235. 

7.  That  the  foreclosure  of  a  building 
and  loan  association  mortgage  is  ordered 
by  its  former  president  will  not  validate  the 
proceeding  if  he  is  acting  as  agent  of  an- 
other association  to  which  the  former  asso- 
ciation has  attempted  to  transfer  its  assets. 
Cobe  V.  Lovan,  4: 439,  92  S.  W.  93,  193 
Mo.  235. 

8.  A  member  of  a  building  and  loan  as- 
sociation who  has  borrowed  from  it  the 
ultimate  value  of  the  stock  subscribed  by 
him,  and  who  has  the  right  to  sever  his  re- 
lations with  the  association  by  reason  of 
the  gross  mismanagement  of  its  aflfairs,  and 
elects  to  do  so,  should  be  chnrged  with  the 
amount  of  the  loan  and  legal  interest  there- 
on from  the  date  on  which  he  received  the 
money,  and  be  credited  with  the  interest 
and  premium  paid  until  the  date  on  which 
his  right  to  withdraw  accrued,  and  the  value 
of  his  stock  as  of  such  date,  as  nearly  as 
the  same  can  be  ascertained,  making  due 
deductions  for  his  share  of  the  expenses 
and  losses  sustained  up  to  that  date,  and 
on  the  balance  thus  found  to  be  due  from 
him  he  should  be  charged  with  interest,  and 
credited  with  all  payments  thereafter  made 
by  him,  whether  on  account  of  dues,  in- 
terest, or  premium;  and  in  applying  credits 
before,  on,  and  after  said  date,  the  rule  gov- 
erning partial  payments  should  be  observed 
and  followed.  Burkheimer  v.  National  Mut. 
B.'  &,  L.  Asso.  4:  X047,  33  S.  E.  372,  —  W. 
Va.  — . 

9.  A  borrowing  member  of  a  loan  asso- 
ciation is  not  estopped  from  demanding  a 
dissolution  of  the  contractual  relations  ex- 
isting between  him  and  the  association, 
which  has  suspended  the  payment  of  dues 
•n  its  stock  by  its  members  for  an  unrea- 
sonable time,  so  as  to  work  a  material  de- 
parture from  its  general  plan  of  satisfying 
loans  made  to  its  members,  by  his  having 
voted  for  an  amendment  to  the  by-laws  of 
the  association,  conferring  upon  its  directors 
power  to  suspend  payment  of  dues.  Burk- 
heimer V.  National  Mut.  Bldg.  &  L.  Asso. 
4:  X047,  63  S.  E.  372,  — W.  Va.  --. 

Notes. 
Building  association;  transfer  of  amount 
4LJLA.(N.S.) 


from  another  association;  principal  of  loan 
(Case  Note).  98 

Right  of  building  association  to  transfer 
loan  made  to  member  (Case  Note).  439 

Change  of  plan  of  building  and  loan  asso- 
ciation; efifect  on  contract   (Case  Note). 
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See  also  Act  of  God. 
Burden  of  Establishing  that  Act  of  God 
Responsible  for  Loss,  see  Evidence, 
.14. 
Damages   for   Breach   of  Contract,   see 

Damages,  5,  18. 
Forbidding  Sale  of  Railroad  Tickets  by 
Brokers,   see   Commerce,    1;    Con- 
stitutional Law,  4,  5,  7. 
Presumption  of  Negligence  from  Injury 
to  Passenger,  see  Evidence,  4,  6, 
13. 
Sufficiency  of  Pleading  as  to  Relation 
of     Passenger     and     Carrier,     see 
Pleading,  2. 
Statute   Prohibiting   Ticket   Brokerage 

Business,    see   Ticket    Brokers. 
Question    for    Jury    Whether    Carrier 
Might  Have  Known  of  Insanity  of 
Engineer,  see  Trial,  23. 
Who  are  common  carriers. 

1.  A  common  carrier  of  goods  which 
transports  live  stock  is,  as  to  the  latter 
property,  also  a  common  carrier.  Central  of 
Cleorgia  Ry.  Co.  v.  Hall,  4:  898,  62  S.  E.  679, 
124  (Ja.  322. 

2.  The  ownership  of  the  means  of  trans- 
portation is  not  necessary  to  constitute  one 
a  common  carrier.  J.  H.  Cownie  Glove  Co. 
v.  Merchants'  Dispatch  Transp.  Co.  4:  1060, 
106  N.  W.  749,  —  Iowa,  — . 

Duty  and  liability  to  passengers. 

3.  A  street  railway  company  is  not  an 
insurer  of  its  passengers,  nor  bound  to  do 
everything  that  can  be  done  to  insure  their 
safety,  but  it  fulfils  its  obligations  in  that 
regard  when  it  exercises  the  utmost  skill, 
diligence,  and  foresight  consistent  with  the 
practical  conduct  of  the  business  in  which 
it  is  engaged.  Omaha  Street  R.  Co.  ▼. 
Boesen,    4:  122,  106    N.  W.    303,  — Neb.— . 

4.  A  street  car  company  which  has  so 
overcrowded  a  car  thnt  passengers  are  com- 
pelled to  stand  upon  the  steps  and  platform 
IS  bound  to  regulate  the  speed  of  the  car 
so  as  not  to  endanger  persons  so  situated. 
Alton  Light  &  T.  Co.  v.  Oiler,  4:  399,  76 
N.  E.  419,  217  111.  15. 

5.  It  is  not  negligence  to  start  a  street 
car  before  an  incoming  passenger  has  reached 
a  seat,  where  there  is  nothing  in  his  ap- 
pearance to  indicate  that  he  needs  unusual 
care  and  precaution  for  his  protection.  Ben- 
nett V.  Louisville  R.  Co.  4:  558,  90  S.  W. 
1052,  —  Ky.  — . 

6.  A  street  car  company  is  liable  for  in- 
juries inflicted  upon  a  passenger  by  a  dog 
permitted  to  be  in  a  coach  set  apart  for  pas- 
sengers. Westcott  V.  Seattle,  R.  &  S.  R. 
Co.  4:  947,  84  Pac.  588,  —  Wash.  — . 

7.  A  passenger  is  not  bound  to  make 
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Atrict  proof  of  the  amount  alleged  to  have 
been  received  by  the  carrier  for  his  trans- 
portation, in  an  action  to  recover  damages 
for  negligently  injuring  him.  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  V.  Higgs,  4:  1081,  76 
N.  £.  299,  165  Ind.  694. 
To  whom  such  duty  owed. 

8,  The  duty  which  a  railway  company 
owes  to  a  passenger,  to  exercise  the  highest 
degree  of  care  for  his  safety  which  is  rea- 
sonably practicable,  does  not  cease  until  the 
passenger  has  reached  his  destination,  and 
left  the  train.  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Wimmer,  4:  140,  84  Pac.  378,  —  Kan.  — . 

9.  In  order  to  bring  a  person  within  the 
station  house  or  upon  the  platform  of  a 
railroad  station  within  the  protection  of  the 
legal  duties  owing  by  a  common  carrier  to 
its  passengers,  a  person  intending  to  become 
a  passenger  must  go  to  the  station  at  a 
reasonable  time  before  the  time  fixed  for  the 
departure  of  the  train  upon  wnich  he  in- 
tends to  take  passage,  in  a  proper  manner, 
and  there,  either  by  the  purchase  of  a  tick- 
et or  in  some  other  manner,  indicate  to  the 
carrier  his  intention  to  take  passage,  and 
thus  place  himself  in  the  carrier's  charge. 
Fremont,  E.  &  M.  Valley  R,  Co.  v.  Hagblad, 
4:  254,  101  N.  W.  1033,  —  Neb.  — . 

10.  From  the  time  a  passenger  places 
himself  under  the  charge  of  the  carrier,  as 
he  begins  his  journey,  until  he  is  afforded 
the  opportunity  to  leave  the  premises  of  the 
carrier,  at  its  termination,  he  is  "a  pas- 
senger being  transported"  within  Cob. 
(Neb.)  An<n.  Stat.  1003,  chap.  47,  p.  2870, 
$  1039,  unless,  by  some  act  not  attributable 
to  the  carrier,  the  relation  ceases.  Fremont, 
E.  &  M.  Valley  R.  Co.  v.  Hagblad,  4:  254, 
101  N.  W.  1033,  —  Neb.  — . 

11.  A  railroad  company  owes  only  ordi- 
nary care  to  persons  impliedly  invited  upon 
its  platform  who  are  not  passengers.  Fre- 
mont, E.  &  M.  Valley  R.  Co.  v.  Hagblad, 
4:  254,  101  N.  W.  1033,  —  Neb.  — . 
Stipulation  against  liability. 

12.  Carrying  a  passenger  at  a  reduced 
fare  does  not  entitle  a  railroad  company  to 
stipulate  for  an  exemption  from  liability 
for  negligently  injuring  hira.  Pittsburgh, 
C.  C.  &  St.  L.  R,  Co.  v.  Higgs,  4:  1081,  76 
N.  E.  299,  165  Ind.  694. 

Baggage. 

13.  A  railroad  company  which  checks 
sample  cases  as  bae&rage,  knowing  their  na- 
ture, assumes  liability  for  their  loss  as 
though  they  were  baggage.  New  Orleans  & 
N.  E.  R.  Co.  V.  Shackleford,  4:  1035,  40  So. 
427,  87  Miss.  610. 

14.  A  statute  imposing  double  liability 
upon  a  railroad  company  for  baggage  lost 
by  its  carelessness  does  not  apply  to  sample 
eases  transported  as  baggage.  New  Orleans 
&.  N.  E.  R.  Co.  V.  Shackleford,  4:  1035,  40 
So.  427,  87  Miss.  610. 

Sleeping  car  company. 

15.  To  rescind  a  contract  to  carry  a  pas- 
senger on  a  sleeping  car  the  company  must 
tender  back  the  money  paid  for  the  passage. 
4L.R.A.(N.S.) 


Pullman  Co.  v.  Krauss,  4:  103,  40  80.  398v 
—  Ala.  — . 

16.  A  sleeping  car  company  may  refuse 
to  admit  to  its  car  a  person  having  a  con- 
tagious disease,  although  he  has  purchased 
a  ticket  for  passage  thereon.  Pullman  Co. 
V.  Krauss,  4:  103,  40  So.  398,  —  Ala.  — . 

17.  A  rule  of  a  sleeping  car  company  not 
to  admit  to  its  cars  persons  afflicted  with 
contagious  disease  is  reasonable'.  Pullman 
Co.  V.  Krauss,  4:  103,  40  So.  398,  —  Ala.  — . 
Duty  and  liability  aa  to  freight 

18.  A  carrier  who  fails  to  comply  with 
its  undertaking  to  transport  goods  from  a 
foreign  country  and  deliver  them  in  bond  at 
an  inland  port  of  entry,  clearing  them  at 
the  port  of  first  arrival,  by  failure  to  pro- 
cure such  clearance,  is  liable  for  injury  to 
the  goods  while  detained  at  such  port,  not 
arising  from  inherent  quality  of,  or  defect 
in,  the  goods,  the  act  of  God,  of  the  owner, 
or  of  the  public  enemy.  J.  H.  Cownie  Glove 
Co.  v.  Merchants'  Dispatch  Transp.  Co. 
4:  1060,  106  N.  W.  749,  —  Iowa,  — . 

19.  An  order  from  the  shipper  of  good^ 
consigned  to  shipper's  order,  duly  accepted 
by  the  carrier  and  noted  on  the  original  bill 
of  lading  by  its  agent,  directing  a  dive«sion 
of  the  goods  from  one  destination  to  an- 
other, is  equivalent  to  a  demand  for  de 
livery.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Schriver,  4:  1056,  84  Pac.  119,  —  Kan.  — . 

20.  The  general  rule  that  an  accession 
falls  to  the  principal  applies  to  sacks  sup 
plied  by  a  dealer  in  flour  to  a  manufacturer, 
to  be  used  in  the  production  of  sacks  of 
flour  for  the  market;  and  the  claim  of  a 
dealer  to  the  sacks  of  a  car  load  of  sacks  of 
flour  which  a  carrier  has  received  from  the 
manufacturer  for  transportation  according 
to  the  shipper's  order  will  not  justify  the 
carrier  in  withholding  delivery  according  to 
such  order.  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Schriver,  4:  1056,  84  Pac  119,  —  Kan-  — . 

21.  That  a  claimant  of  sacks  in  which  a 
car  load  of  flour  has  b^n  shipped  represents 
to  the  carrier  that  he  expects  to  be  able  to 
arrive  at  an  understanding  with  the  shipper 
within  a  few  days  will  not  justify  the  car- 
rier in  withholding  delivery  according  to  the 
shipper's  order.  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Schriver,  4:  1056,  84  Pac.  119,  —  Kan.  — . 

22.  After  a  shipper  of  goods  consigned 
to  shipper's  order  has  elected  to  treat  the 
property  as  converted  on  account  of  the 
carrier's  wrongful  neglect  or  refusal  to  de- 
liver according  to  his  order,  and  has  noti-» 
fied  the  carrier  of  such  election,  he  is  no 
longer  under  obligation  to  defend  suits  re 
latingr  to  the  property,  or  to  aid  the  carrier 
in  disposing  of  it.  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Schriver,  4:  1057,  84  Pac  119,  — 
Kan.  — . 

23.  It  is  the  duty  of  a  railway  company 
which  has  received  from  the  owner  for  car- 
riasre  a  quantity  of  goods  consigned  to  ship 
per's  order  to  deliver  in  accordance  with 
such  order,  and  only  in  accordance  with 
such  order;  and  a  failure  or  refus^il,  with- 
out lawful  excuse,  so  to  deliver,  will  render 
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l.he  carrier  liable  in  conyersion  for  the  value 
of  the  goodB.  Atchison,  T.  &  S.  F.  R.  Co. 
▼.  Schriver,  4:  1056,  84  Pac.  119,  —  Kan.  — . 
24.  The  fact  that  a  person  to  be  notified 
of  the  arrival  of  goods  consigned  to  ship- 
per's order  takes  them  from  the  carrier's 
possession  without  its  knowledge  or  con- 
Hent,  and  detains  them  in  his  own  ware- 
house, will  afford  no  justification  for  the 
carrier's  failure  to  comply  with  an. order 
from  the  shipper  diverting  the  consignment. 
Atchison,  V.  &  S.  F.  R.  Co.  v.  Sohriver, 
4:  1056^  84  Pac.  119,  —  Kan.  -— . 
Limiting  liability. 

26.  A  railway  company,  in  its  capacity 
us  a  common  carrier,  may,  as  a  basis  for 
fixing  its  charges  and  limiting  the  amount 
of  its  corresponding  liability,  lawfully  make 
with  a  shipper  a  contract  of  affreightment, 
embracing  an  actual  and  bona  fide  agree- 
ment as  to  the  value  of  the  property  to  be 
transported,  and  in  case  of  its  loss,  damage, 
or  destruction  the  shipper  will  be  bound  by 
the  agreed  valuation;  but  a  mere  general 
limitation  as  tb  the  value,  expressed  in  a 
bill  of  lading  and  amounting  to  no  more 
than  an  arbitrary  preadjustment  of  the 
measure  of  damages,  will  not,  though  the 
shipper  assent  in  writing  to  the  terms  of 
the  document,  serve  to  exempt  a  negligent 
carrier  from  liability  for  the  true  value. 
Central  of  Georgia  Ry.  Co.  v.  Hail,  4:  898, 
52  &  £.  679,  124  Ga.  322. 

20.  While  a  common  carrier  cannot  limit 
his  legal  liability  by  any  notice  given,  either 
by  publication,  or  by  entry  on  receipts 
given,  or  tickets  sold,  he  may,  by  special 
contract,  relieve  himself  of  his  common- 
law  liability  as  an  insurer,  and  may  con- 
tract against  liability  arising  from  cer- 
tain losses  which  do  not  involve  negligence 
on  the  part  of  himself  or  his  servants;  but 
he  cannot,  even  by  special  contract,  exempt 
himself  from  liability  for  loss  of  goods  in- 
trusted to  him.  where  the  loss  arises  from 
such  negligence.  Central  of  Georgia  Ry.  Co. 
V.  Hall,  4:  898,  62  S.  E.  679,  124  Ga.  322. 

27.  A  carrier  of  live  stock  may,  by 
special  contract,  so  limit  its  liability  for 
loss  or  damages  that  it  will  be  liable  only 
in  the  event  that  it  is^ilty  of  gross  negli- 
ence.  Central  of  Georgia  Ry.  Co.  v.  Hall, 
4:  898,  62  S.  E.  679,  124  Ga.  322. 

Notes. 

Carrier;  measure  of  diligence  required  to- 
ward passenger  on  street  railway  (Ca$<e 
Note).  122 

Duty  to  passenger  on  overcrowded  street 
car   (Case  Note).  390 

Starting  street  car  before  passenger  is 
seated   (Case  Note).  658 

Injury  to  street  car  passenger  who,  upon 
alighting,  passes  around  end  of  car,  and  is 
Ktruck  by  car  on  other  track  (Case  Note). 

720 

Right  of  passenger  carrier  to  stipulate 
against  liability  in  consideration  of  reduced 
fare  (Case  Note).  1081 

4L.R.A.(N.S  ) 


Right  of  carrier  to  reject  persons  having 
contagious  disease  (Case  Note).  103 

Time  allowed  passenger  to  alight  (Case 
Note).  140 

Meaning  of  phrase  "a  passenger  being 
transported,"  in  statute  defining  duty  and 
liability  of  carriers  to  passengers  (Case 
Note).  264 

Liability  of  carrier  for  injury  to  passenger 
by  dog  or  other  animal  (Case  Note).        947 

Liability  of  carrier  for  loss  of  drummer's 
bcmi?Age  (Case  Note).  1035 

Liability  of  carrier  for  property  removed 
by,  or  delivered  to,  one  whom  it  was  di- 
rected to  notify   (Case  Note).  1056 

Liability  for  failure  to  forward  bonded 
merchandise   (Case  Note).  1060 

CARRYING  WEAPONS. 

Conviction  of  the  offense  of  carrying 
concealed  weapons  is  not  necessary  to  work 
a  forfeiture  of  them  under  a  statute  pre- 
scribing a  punishment  for  such  offense, 
and  providing  that  all  concealed  weapons 
taken  from  persons  violating  this  statute 
shall  be  forfeited  to  the  county.  McCona- 
thy  V.  Deck,  4:  358,  83  Pac.  135,  —  Colo.  ~. 

CERTIORARI. 

Only  judicial  action  is  reviewable  by 
the  writ  of  certiorari,  under  W.  Va.  Code 
1899,  chap.  110,  §§  2,  3,  which  docs  not  alter 
the  scope  of  the  writ  as  it  was  by  the  com- 
mon law,  in  respect  to  the  nature  of  the 
proceedings  reviewable  by  it.  Wheeling  & 
E.  G.  R.  Co.  V.  Triadelphia,  4:  321,  62  S.  E. 
409,  —  W.  Va.  — . 


CHARITIES. 


Notes. 


Liability  of  eleemosynary  institution 
maintained  by  state  or  municipality  for  per- 
sonal tort  of  agent  or  servant  (Case  Note). 

269 

CHECKS. 

Validity   of   Check   Given   on   Sunday^ 
see  Sunday,  2. 

1.  Neither  the  payee  nor  his  agent  re- 
ceiving a  check  drawn  on  a  bank  in  another 
place  is  required  to  transmit  it  by  the  only, 
or  last,  mail  of  the  day  next  after  its  re- 
ceipt, if  such  mail  closes  or  departs  at  an 
hour  so  early  as  to  render  it  inconvenient 
for  the  holder  to  avail  himself  of  it.  Lewis, 
H.  &  Co.  V.  Montgomery  Supply  Co.  4:  13a, 
52  S.  E.  1017,  —  W.  Va.  — . 

2.  The  payee  of  a  check,  in  the  absence 
of  any  agreement  to  the  contrary,  and  of 
any  circumstances  known  to  him,  making  it 
imprudent  to  do  so,  may  indorse  and  deliver 
the  check  to  a  bank  for  collection,  and 
while  this  does  not  extend  the  time  within 
which  it  must  be  forwarded  for  present- 
ment, yet  the  bank  is  not  required  to  for- 
ward it  on  the  next  day  after  its  receipt 
by  the  payee,  if  there  be  no  reaiionably 
convenient  means  of  doing  so,  within  the 
banking    hours    of    that    day.      Lewis,    H. 


1282 


CIOARETTBS—UONPLICT   OF  LAWS. 


A  Co.  ▼.  Montgomery  Supply  Go.  4:  132^ 
62  S.  E.  1017.  —  W.  Va.  — . 

3.  The  drawer  of  a  check  sent  to  a  dis- 
tant place  to  be  forwarded  for  presentation, 
by  alluwinff  his  funds  to  remain  in  the 
drawee  bank,  and  the  payee,  by  accepting 
the  check,  evince  belief  in  the  solvency  of 
the  bank,  and  the  former  voluntarily  takes 
the  risk  of  its  solvency  during  the  reasona- 
ble period  necesBory  for  presentment  of  the 
check  m  the  usual  manner.  Lewis,  H.  A  Co. 
V.  Montgomery  Supply  Co.  4:  132,  62  S.  E. 
1017,  —  W.  Va.  — . 

4.  The  parties  to  a  check  drawn  on  a 
bank  and  sent  to  a  distant  place  to  be  for- 
warded for  presentation  are  deemed  in  law 
to  have  acted  with  knowledge  of  the  usual 
dilip^ent  method  of  making  such  presentment 
through  a  bank  at  the  place  to  which  it  is 
sent,  and  to  have  agreed  to  suffer  any  rea- 
sonable delay  incident  to  such  mode  of  pre- 
sentment. Lewis,  H.  &  Co.  v.  Montgomery 
Supply  Co.  4:  13a,  62  S.  E.  1017,  —  W. 
Va.  — . 

6.  The  drawer,  in  delivering  a  check  to 
an  agent  of  the  payee,  having  no  authority 
to  indorse  it,  at  the  place  of  business  of  the 
drawer,  impliedly  agrees  to  allow  such  addi- 
tional time  for  presentment  as  may  be 
necp>*sary  for  the  transmission  of  the  check 
to  the  principal  of  the  agent.  Lewis,  H.  & 
Co.  V.  Montgomery  Supply  Co.  4:  13a,  62 
8.  E.  1017,  —  W.  Va.  — . 

6.  A  person  receiving  a  check  on  a  fund 
in  the  bands  of  a  bank,  for  the  amount  of  a 
demand  against  the  drawer  thereof,  is  bound 
to  exorcise  reasonable  diligence  in  making 
presentment  thereof  for  payment,  if  he 
wishes  to  avoid  risk  of  loss  by  insolvency 
of  the  drawee.  Lewis,  H.  A  Co.  v.  Mont- 
gomery Supply  Co.  4:  133,  62  S.  E.   1017, 

-  W.  Va.  ~. 

7.  If  the  payee  of  the  check  and  the 
drawee  reside,  or  have  their  places  of  busi- 
ness, in  the  same  city  or  town,  presentment 
must  be  made  before  the  expiration  of  busi- 
ness hours  of  the  day  next  after  the  day  of 
the  receipt  thereof,  Lewis,  H.  &,  Co.  v. 
Montgomery  Supply  Co.  4:  132,  52  S.  E. 
1017,  —  W.  Va.  — . 

8.  If  the  person  receiving  a  check  and 
the  bank  on  which  it  is  drawn  are  in  differ- 
ent places,  it  must  be  forwarded,  for  pre- 
sentment, by  mail  or  other  usual  mode  of 
transmission,  on  the  next  day  after  the  re- 
ceipt thereof  at  the  place  in  which  the  payee 
resides  or  does  business,  if  reasonably  and 
conveniently  practicable;  and,  if  it  is  not 
so  practicable,  then  by  the  next  mall,  or 
other  similar  means  of  conveyance,  leaving 
after  said  date.  I^wis,  IL  &  Co.  v.  Mont- 
gomery  Supply  Co.  4:  133,  62  S.  E.   1017, 

-  W.  Va.  — . 

9.  Failure  to  present  a  check  does  not 
bar  reoovery  from  the  drawer,  if  the  time 
intervening  between  delivery  thereof  and 
the  failure  of  the  bank  is  not  suflicient  for 
presentment  by  the  exercise  of  such  dili- 
gence as  the  law  requires.  Lewis,  H.  &  Co. 
4L.R.A.(N.S.) 


y.  Montgomery  Supply 
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CI6ASSTTBS. 

Right  to  Hold  in  Original  Package,  see 
COMIUCBGE,  2. 

A  statute  making  it  unlawful  to 
keep  or  own  cigarettes  does  not  apply  to  the 
act  of  smokinff  cigarettes,  or  of  having  them 
in  possession  for  the  sole  purpose  of  smoking 
them, — at  least  where  the  title  states  that 
the  act  is  to  regulate,  and,  in  certain  cases, 
prohibit,  the  use  of  cigarettes;  and  the 
words  "keep"  and  "own"  are  preceded  by 
those  governing  the  manufacture,  sale,  and 
giving  away  of  such  articles.  State  v. 
Lowry,  4:  528,  77  N.  E,  728,  —  Ind.  — . 

COLLATERAL-INHESITANCE  TAX. 
See  T^xES,  1. 

COMMERCE. 

1.  Limiting  the  sale  of  railroad  tickets 
to  railroad  companies  and  their  duly  author- 
ized agents  is  not,  although  applicable  to 
tickets  of  roads  out  of,  as  well  as  within, 
the  state,  an  interference  with  interstate 
commerce.  State  v.  Thompson,  4:  480^  84 
Pac.  476,  —  Or.  — . 

2.  A  state  cannot  deny  to  a  proper  per- 
son the  right  to  hold  in  the  original  pack- 
ages cigarettes  which  he  has  imported  from 
another  state.  State  y.  Lowry,  4:  528,  77 
N.  E.  728,  —  Ind.  — . 

Notes. 

Commerce;  right  of  state  to  oonfiacate 
cigarettes  imported  for  personal  use  (Case 
Note).  628 

CONCEALED  WEAPONS. 
See  Cabbtikq  Weapons. 

CONFLICT  OF  LAWS. 

1.  The  statute  of  the  state  where  the 
accident  occurs,  and  not  of  that  of  dece- 
dent's domicil,  governs  the  distribution  of  a 
fund  collected  without  suit,  for  the  wrongful 
killing  of  a  person.  Re  Coe,  4:  8x4,  106 
N.  W.  743,  —  Iowa,  — . 

2.  A  contract  valfd  by  the  laws  of  the 
state  where  it  is  made  and  to  be  performed 
is  not  rendered  subject  to  the  usury  laws  of 
another  state  by  the  fact  that  it  is  secured 
by  mortgage  on  land  there  situated,  and  to 
whose  courts  it  is  necessary  to  resort  to 
enforce  the  mortgage.  Bank  v.  Doherty, 
4:  iigi,  84  Pac  872,  —  Wash.  — . 

3.  A  cause  of  action  upon  a  contract 
made  in  one  state  which  has  been  barred  by 
the  statutes  of  another  state  while  the  de- 
fendant resided  there,  but  is  not  barred  by 
the  laws  of  the  state  in  which  the  contract 
was  made,  may  be  enforced  in  a  territory 
under  a  statute  providing  that  where  the 
cause  of  action  has  arisen  in  another  state 
between  nonresidents  of  the  territory,  and, 
by  the  laws  of  the  state  where  the  cause  of 
action  arose,  an  action  cannot  be  main- 
tained, by  reason  of  lapse  of  time,  no  action 
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can  be  maintained  thereon  in  the  territory. 
Doughty  V.  Funk,  4:  loag,  84  Pac.  484,  — 
Okla.  — . 

Notes. 

Foreclosure  of  mortgage  upon  land  in  an- 
other state  (Case  Note).  986 

Construction  and-  effect  of  statute  of 
forum  admitting  bar  of  statute  of  state  or 
•country  in  which  cause  of  action  arises  or 
•accrues  (Case  Note).  1029 

Enforcement  of  mortgage  on  real  property 
valid  according  to  the  law  of  the  place 
where  made  and  payable,  but  usurious  ac- 
cording to  the  lex  fori  et  rei  sitce  (Case 
Note).  1191 

CONSPIRACY. 

To  prevent  persons  from  engaging  in 
a  lawful  business  is  unlawful  at  common 
law,  and  conspiracy  to  accomplish  it  may 
\ye  rendered  unlawful  by  statute.  State  v. 
Duncan,  4:  1144,  63  Atl.  225,  78  Vt.  364. 

CONSTITUTIONAL  LAW. 

Denial  of  Due  Process  by  Striking  out 
Depositions  of  Defendant  in  Di- 
vorce Suit  for  Failure  to  Comply 
with  Order  of  Court,  see  Con- 
tempt, 4. 

Power  to  Regulate  Sales  of  Intoxicat- 
ing Liquors,  see  Intoxicatinq 
LiQUOBS,  1-4. 

taking  private  property  without  compensa- 
tion. 

1.  The  legislature  cannot,  without  com- 
pensation, create  a  public  right  of  way  along 
the  banks  and  beds  of  streams  to  enable  the 
public  to  enjoy  a  right  of  fishery,  even  by 

^  providing  an  action  for  any  damage  done  to 
*  property  along  the  bank,  where  the  Consti- 
tution prohibits  the  taking  of  private  prop- 
erty for  public  use  without  compensation. 
Hartman  v.  Tresise,  4:  87a,  84  Pac.  685, 
—  fcolo.  — . 

2.  The  legislature  cannot  give  a  public 
right  of  fishery  in  a  nontidal,  fresh-water 
Htream  flowing  over  private  property  where 
the  Constitution  prohibits  the  taking  of  pri- 
vate property  for  public  use  without  com- 
pensation. Hartman  v.  Tresise,  4:  87a,  84 
Pac.  685,  —  Colo.  — . 
Taking  property  without  due  process. 

3.  A  statute  providing  for  the  taking  of 
an  absentee's  property  and  administering 
it  when  he  is  alive,  without  his  knowledge 
or  consent,  and  in  a  proceeding  to  which  ne 
is  not  a  party,  and  of  which  he  has  no 
notice,  is  void  as  depriving  him  of  his  prop- 
•erty  without  due  process  of  law.  G  randy 
V.  Kennedy,  4:  944,  52  S.  Jil.  635,  104  Va. 
«26. 

4.  The  purchaser  of  a  railroad  ticket  is 
not  deprived  of  his  property  by  forbidding 
liim  to  sell  it  through  ticket  brokers.  State 
V.  Thompson,  4:  480,  84  Pac.  476,  —  Or.  — . 
:Special  privileges. 

5.  An  unlawful  grant  of  special  privi- 
leges is  not  effected  by  a  statute  limiting 
the  sale  of  railroad  tickets  to  railroads  and 
4L.Rw^.(N.S.) 


their    duly    authorized    agents.      State    v. 
Thompson,  4:  480,  84  Pac.  476,  —  Or.  — . 
Impairing  obligation  of  contract 

6.  The  assurance  held  out  by  the  state 
to  purchasers  at  tax  sales  by  N.  D.  Rev. 
Laws  1890,  as  amended  in  1891,  that  the 
tax-sale  certificates  and  tax  deeds  issued  to 
them  would  be  prima  facie  evidence  of  the 
regularity  of  the  tax  proceedings,  although 
relating  to  the  remedy,  constituted  a  sub- 
stantial inducement  to  the  purchase,  enter- 
ing into  the  contract  with  the  state,  and  so 
materially  affecting  its  value  that  it  can- 
not be  taken  away  by  subsequent  legislation 
without  impairing  its  obligation.  Blake- 
more  V.  Cooper,  4^  1074,  106  N.  W.  666, 
--  N.  D.  — . 

7.  A  statute  prohibiting  the  sale  of  rail- 
road tickets  through  brokers  does  not  im- 
pair the  contract  of  the  holder  of  a  ticket 
purchased  after  the  law  took  effect.  State 
V.  Thompson,  4:  480,  84  Pac.  476,  —  Or.  — . 

Notes. 

Constitutionality  of  statutes  providing  for 
administration  of  estate  of  absentee  (Case 
Note).  944 

Necessity  of  providing  in  statute  for 
notice  of  hearing  on  question  of  damages  or 
compensation  in  eminent  domain  proceed- 
ings (Case  Note).  169 

Change  of  law  as  to  effect  of  tax  certifi- 
cates as  evidence  of  title  (Case  Note).    1074 

CONTAGIOUS  DISEASES. 

Right  of  Carrier  to  Reject  Passengers 
Afflicted  with,  see  Cabbiers,  16,  17.* 

CONTEMPT. 

Punishment    of    Corporation    for,    see 

COBPOBATIONS,  1. 

1.  A  petition  is  not  necessary  for  the 
punishment  of  one  for  violation  of  an  in- 
junction, and  one  filed  cannot  be  objected 
to  if  it  fully  advised  defendant  of  the  charge 
against  him.  Franklin  Union  No.  4  v.  Peo- 
ple, 4:  xooi,  77  N.  E.  176,  220  111.  355. 

2.  An  order  adjudging  one  guilty  of  con- 
tempt for  violation  of  an  injunction  is  not 
insufllicient  for  failure  to  set  out  the  partic- 
ulars of  the  violation,  if  it  refers  to  the  pe- 
tition and  affidavits  where  such  matters  ap- 
pear. Franklin  Union  No.  4  v.  People, 
4:  looi,  77  N.  E.  176,  220  III.  355. 

3.  The  truthfulness  of  the  averments  of 
injury  in  a  bill  for  injunction  cannot  be 
questioned  in  a  proceeding  for  contempt  for 
violation  of  the  injunction.  Franklin  Union 
No.  4  V.  People,  4:  looi,  77  N.  E.  176,  220 
111.  355. 

Punishment. 

4.  A  court  has  no  power  to  strike  out 
and  disregard  depositions  filed  by  a  defend- 
ant in  defense  of  a  suit  for  divorce,  for 
failure  to  pay  money  required  of  him  to  en- 
able his  wife  to  prosecute  her  suit  and  for 
temporary  alimony,  and  pass  final  decree  of 
divorce  against  him,  since  such  decree  is  not 
78 
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iliie    prooeRfl   of    law.     Trough   v.    Trough, 
4:  1185,  63  S.  E.  630,  —  W.  Va.  — . 

5.  One  thousand  dollars  is  not  an  ex- 
cessive fine  to  impose  on  a  labor  union  for 
violation  of  an  injunction  restraining  inter- 
ference with  the  business  of  former  employ- 
ers of  members  on  a  strike,  where  the  viola- 
tion is  flagrant  and  often  repeated.  Frank- 
lin Union  No.  4  v.  People,  4:  looi,  77  N.  E. 
170,  220  111.  355. 

Notes. 

Punishment  of  corporation  for  contempt 
(Case  Note).  1001 

CONTRACTS. 

By  Married  Women,  see  Husband  axd 
Wife,  2. 

Conflict  of  Laws  as  to,  see  Conflict  of 
Laws,  2. 

Impairing  Obligation  of,  see  Constftu- 
TiONAL  Law,  tf,  7. 

Kight  of  Foreign  Corporation  to  En- 
force Contract  Made  before  Com- 
plying with  Statutory  Require- 
ments as  to  Doing  Business,  see 
C0BPOBATION8,  3. 

Damages  for  Breach  of,  see  Damages, 
2-5. 

Admissibility  of  Parol  Evidence  to  Ex- 
plain Written  Contract,  see  Evi- 
dence, 18-21. 

Injunction  to  Restrain  Execution  of 
Void  Contract  by  County,  see  In- 
junction, 6. 

Construction    of    Contract    by    Benefit 
Society,  see  Insubance,  3. 
•         Sufficiency  of  Pleading  to  Show  Binding 
Contract,   see   Pleading,    11. 

Specific  Performance  of,  see   Specific 

PEBVX)BMANCE. 

Meetiag  of  minds;  acceptance. 

1.  A  telegram  to  a  bidder  for  public 
work,  "You  are  low  bidder.  Come  on  morn- 
ing train,"  does  not  conclude  a  contract  with 
him.  Cedar  Rapids  Lumber  Co.  v.  Fisher. 
4:  X77,  105  N.  W.  595,  —  Iowa,  — . 
Unilateral  contract. 

2.  A  written  contract  entered  into  be- 
tween a  purchaser  of  certain  goods  and  a 
person  who  signed  for  the  seller,  which  con- 
tained a  provision  that  the  contract  "shall 
only  be  conHiderod  binding  on  the  seller 
when  signed  by  one  or  more  of  its  officers," 
is  unilateral  where  it  does  not  appear  that 
it  was  ever  so  signed,  or  that  there  was  any 
consideration  for  the  promise  of  the  pur- 
chaser except  the  contemplated  mutual  obli- 
fffttions  to  be  assumed  by  the  seller,  and 
since  the  latter  was  not  bound,  neither  is 
the  purchaser,  who  may  withdraw  before 
the  contract  becomes  mutually  binding  by 
acceptance  in  the  manner  agreed  on.  At- 
lanta Buggy  Co.  V.  IIpss  Spring  9c  Axle  Co. 
4:  431,  62  S.  E.  613,  124  Ga.  338. 

3.  The  fact  that  under  one  of  two  writ- 
ten contracts  of  sale  which  were  unilateral 
in  character,  the  vendee  specified  certain 
articles  which  he  desired,  and  which  were 
furnished,  renders  it  binding  on  the  parties 
4L.R.A.(N.S.) 


to  the  extent  only  of  the  accepted  articles. 
Atlanta  Buggv  Co.  v.  Hess  Spring  &  Axle* 
Co.  4:  431,  52  S.  E.  613,  124  Ga.  338. 
Promiae  to  pay  debt  of  another;  privity. 

4.  If  a  person,  for  a  consideration  mov- 
ing to  him  from  another,  agrees  to  pay  that 
or  any  other  person's  debt  to  a  third  part\v 
the  law,  at  once,  operating  upon  the  acts  of 
the  immediate  parties  to  the  transact ioiu 
supplies  the  esteentials  of  privity  between 
such  person  and  such  third  person,  anil 
establishes  binding  contractual  relations  be- 
tween them,  even  though  such  third  party 
was  a  stranger  to  and  had  no  knowledgi- 
of  the  transaction.  Fanning  v.  Murphv. 
4:  666,  105  N.  W.   1056  126  Wis.  538. 

5.  The  contractual  relations  entered  \iiU> 
between  one  who  takes  a  conveyance  of  real 
estate,  agreeing,  as  part  consideration  there- 
for, to  pay  the  debt  of  his  grantor  or  that 
of  some  other  person  to  a  third  party,  can- 
not be  subsequently  varied  by  any  agree- 
ment between  the  immediate  parties  to  the 
transaction,  not  consented  to  by  the  third 
party.  Fanning  v.  Murphy,  4: 666,  105- 
N.  W.  1066,  126  Wis.  538. 

Ratification  of  agent's  contract. 

6.  The  authority  of  an  agent  to  make  a 
contract  has  reference  to  it  as  made,  and  a 
ratification  confirms  it  aa  made.  Neither 
anterior  authority  nor  subsequent  ratifica- 
tion would  operate  to  change  the  terms  of 
the  written  contract  without  the  knowledge 
or  consent  of  the  other  party,  and  adversely 
to  it.  Atlanta  Buggy  Co.  v.  Hess  Spring  & 
Axle  Co.  4:  43ir  52  S.  £.  613,  124  Ga.  33a 
Statute  of  frauds. 

7.  A  parol  contract  by  which  two  per- 
sons enter  into  a  pkrtnership  to  purchase 
real  estate,  one  to  furnish  the  money  and 
take  the  title,  and  convey  a  half  interest  to 
the  other  upon  receiving  his  share  of  the- 
purchase  price,  is  void  under  the  statute  of 
frauds.  Scheuer  v.  Cochem,  4:  427,  105  N. 
W.  573,  126  Wis.  209. 

8.  Possession  alone  of  land  under  a 
verbal  contract,  when  delivered  by  the  ven- 
dor to  the  vendee^  is  an  act  of  part  perform- 
ance which  will  take  the  case  out  of  the 
statute  of  frauds.  Sprague  v.  Jessup. 
4:  410,  83  Pac.  145,  —  Or.  — . 

9.  The  parties  to  an  oil  lease  providin*;- 
that,  in  consideration  of  the  grant  therein 
made  the  lessees  will  yield  and  pay  to  the 
lessor  as  royalty  a  certain  share  of  "the  oil 
produced  and  saved  from  the  premises.'* 
may  subsequently,  for  a  consideration,  in- 
crease or  decrease  the  royalty  by  pan^t 
agreement,  and  such  agreement  is  not 
within  the  statute  of  frauds.  Nonamaker  v. 
Amos,  4:  980,  76  N.  E,  949,  73  Ohio  St.  1G:J. 
Validity;  public  policy. 

Contract  to  Ix>cate  Public  Buildings  at 
Certain   Place,   see  Assukpsit,   3. 
Sunday  Contracts,  see  Sunday. 
10.  A  contract  by  an  attorney  to  procure 
legislative  action  on  behalf  of  a  client  will 
be  enforced,  unless  it  appears  that  it  eon- 
templates  the  use  of  unlawful  or  improper 
means,  or  that  such  means  were  employed 
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in  pursuance  thereof  to  attain  the  object  for 
which  the  contract  was  made.  Stroemer  v. 
Van  Orsdel,  4:  212,  103  N.  W.  1053,  — 
Neb.  — . 

11.  A  contract  between  an  attorney  and 
client  for  services  to^  be  rendered  by  the  for- 
mer is  not  necessarily  invalid  because  a 
part  of  the  services  to  be  rendered  is  the 
procurement  of  legislative  action,  nor  be- 
cause such  contract  provides  for  a  con- 
tingent fee.  Stroemer  v.  Van  Orsdel,  4:  212, 
103  N.  W.  1053,  —  Neb.  — . 

12.  An  issue  as  to  the  effect  of  the  par- 
tial compliance  by  a  municipal  corporation 
with  its  contract  upon  the  value  of  the  land 
of  one  who  donated  money  toward  the  ex- 
pense of  certain  public  buildings  in  consider- 
ation of  an  agreement  by  the  municipality 
to  locate  them  at  a  certain  place  is  imma- 
terial in  an  action  to  recover  for  breach  of 
the  agreement,  since  the  contract  is  void  as 
against  public  policy.  Edwards  v.  Golds- 
boro,  4:  589,  63  S.  E.  652,  —  N.  C.  — . 

13.  No  recovery  can  be  had  for  breach  of 
a  contract  by  a  municipal  corporation  to  lo- 
cate public  buildings  at  a  certain  place  in 
consideration  of  a  donation  toward  the  ex- 
pense, since  the  contract  is  void  as  against 
public  policy.  Edwards  v.  Goldsboro,  4:  589, 
53  S.  E.  652,  —  N.  C.  — . 
Enforcement. 

14.  While  public  policy  forbids  the  en- 
forcement of  an  illegal  or  immoral  contract, 
it  is  equally  insistent  on  the  enforcement  of 
contracts  which  are  lawful,  and  contravene 
none  of  its  rules.  Stroemer  v.  Van  Orsdel, 
4:  212,  103  N.  W.  1063,  —  Neb.  — . 

Notes. 

Contract;  illustrations  of  the  distinction 
between  a  definite  proposal  or  acceptance, 
and  a  mere  preliminary  step  in  the  negotia- 
tion of  a  contract  (Case  Note).  177 

Validity  of  contract  to  procure  legislative 
action  (Case  Note).  213 

Contract  as  to  location  of  public  buildings 
(Case  Note).  589 

Imposition  of  penalty  as  affecting  validity 
of  a  contract  made  by  a  foreign  corporation 
without  complying  with  the  statutory  con- 
ditions of  doing  business  (Case  Note).      688 

Parol  modification  of  an  original  contract 
required  to  be  in  writing  (Case  Note).      980 

Validity  of  contract  partially  made  on 
Sunday  and  perfected  on  a  secular  day 
(Case  Note).  1151 

CONVERSION. 

By  Carrier;  Effect  of,  to  Relieve  Ship- 
pers from  Duty  to  Defend  Suits 
Relating  to  Property,  see  Carriers, 


CORPORATIONS. 

Personal  Judgment  ajrainst,  Based  upon 
Service  by  Publication,  see  Judg- 
ment, 3. 

Service  by  Publication  upon  Domestic 
Corporation,   see    Writ   and    Pro- 
cess, 6. 
4LJLA.(N.S.) 


Service  of  Process  on  Foreign  Corpo- 
rations, see  Writ  and  Process,  7, 
8. 

1.  A  corporation  may  be  fined  for  the 
wilful  violation  of  an  injunction.  Franklin 
Union  No.  4  v.  People,  4:  1001,  77  N.  E.  176, 
220  111.  365. 

ForeigxL 

2.  Failure  of  a  foreign  building  and  loan 
association  to  comply  with  the  provisions 
of  West  Virginia  Code  of  1899,  chap.  54,  §,30, 
requiring  its  articles  of  association  and  by- 
laws to  be  recorded  in  the  office  of  the  sec- 
retary of  state,  does  not  preclude  it  from 
transacting  business  in  the  state.  Burlc- 
heimer  v.  National  Mut.  BIdg.  &  L.  Asso. 
4:  1047,  63  S.  E.  372,  —  W.  Va.  — . 

3.  A  contract  entered  into  by  a  foreign 
corporation  within  the  state  before  comply- 
ing with  the  statute  forbidding  it  to  trans- 
act business  in  the  state  without  establish- 
ing a  local  office,  an  agent  to  receive  serv- 
ice of  process,  and  paying  taxes,  is  void; 
and  subsequent  compliance  with  the  terms 
of  the  statute  will  not  enable  the  corpora- 
tion to  maintain  an  action  on  the  contract, 
although  the  statute  provides  a  penalty  for 
failure  to  comply  with  it,  and  declares  that 
no  corporation  failing  to  do  so  "can  main- 
tain any  suit  or  action"  in  any  of  the  courts 
of  the  state.  Tri-State  Amusement  Co.  v. 
Forest  Park  Highlands  Amusement  Co. 
4:  688,  90  S.  W.  1020,  192  Mo.  404. 

COUNTIES. 

Injunction  against  Execution  of  Void 
Contract  by,  see  Injunction,  6. 

1.  A  county,  in  the  absence  of  express 
legislative  grant,  has  no  power  to  enter  into 
a  contract  for  the  employment  of  a  tax 
ferret,  even  though  the  duty  of  discovering 
untaxed  property  has  not  been  placed  upon 
the  public  official.  Stevens  v.  Henry  Coun- 
ty, 4:  339,  76  N.  E.  1024,  218  111.  468. 

2.  Statutory  power  to  a  county  board 
of  commissioners  to  make  all  contracts  and 
do  all  other  actR  in  relation  to  the  property 
and  concerns  of  the  county  necessary  to  itH 
corporate  powers  does  not  include  power  to 
employ  a  tax  ferret,  where  the  statutes  give 
such  board  no  authority  over  the  acts  of  the 
officials  charged  with  the  assessment  and 
collection  of  taxes.  Stevens  v.  Henry  Coun- 
ty, 4:  339,  75  N.  E.  1024,  218  111.  468. 

Notes. 

Authoritv  of  county  to  employ  "tax  for- 
fet"   (Case  Note).  339 

COURTS. 

1.  The  possessory  right  of  the  locator  of 
0,  mining  claim,  who  has  not  applied  for  a 
patent,  does  not,  under  the  Federal  law  giv- 
ing locators,  their  heirs  and  assigns,  the 
right  of  possession,  go  directly  to  the  heirs 
of  the  locator  upon  his  death,  as  beneficia- 
ries of  the  government,  but  they  take  by 
descent  from  the  locator;  so  that  the  estate 
is  subject  to  the  jurisdiction  of  the  probate 
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court.    CConnell  t.  Pimucle  Gold  Mines  Co. 
4:  9<9>  140  Fed.  854,  ^  C.  C.  A.--. 

2.  The  atatatory  adaptation  of  tlie  crim- 
inal procedure  of  circuit  courts  to  a  mayor's 
court  is  applicable  only  to  criminal  proceed- 
ings, end  does  not  change  the  nature  or 
character  of  any  case  that  may  be  brought 
before  such  court.  Fortune  ▼.  Wilburton^ 
4:  7to,  142  Fed.  114,  —  CCA.  — . 

3.  The  absence  of  reported  judgments 
and  decisions  sustaining  an  alleg^  liability 
under  a  given  state  of  facts  raises  a  strong 
presumption  that  no  such  liability  exists. 
Western  U.  Teleg.  Co.  t.  Schriver,  4:  678, 
141  Fed.  638,  —  C  C  A.  — . 

Notes. 

Eeriew  by  dril  courts  of  expulsion  of 
member  of  a  religious  society  (Case  Note). 

1154 

COVENANT. 

Damages  for  Breach  of,  see  Daicagbs, 

6-8. 
Relief  by  Equity  from  Forfeiture  for 
Nonperformance    of,    see    FaarEi- 
TUBE,  2,  3. 
In  Lease,  as  to  Repairs  by  Landlord;  as 
Running  with  Reversion,  see  LaifD- 
LOBD  AND  Tenant,  1,  2. 
Knowledge   by   a  purchaser  of  real 
estate  of  an  unexpired  lease  of  the  property 
will    not   prevent   his   maintaining  an  ac- 
tion for  breach  of  covenant  because  of  such 
lease.    Browne  v.  Taylor,  4:  309,  88  8.  W. 
933,  —  Tenn.   — . 

Nona. 

Effect  of  purchaser's  knowledge  of  en- 
cumbrance in  action  for  breach  of  cove- 
nant  (Subject  Note).  309 

Covenant  of  lessor  to  pay  for  repairs  or 
improvements  as  one  running  with  land 
(Case  Note).  466 

CREDITORS'  BILL. 

To  Reach  Surrender  Value  of  Debtor's 
Life  Insurance  Policies,  see  Inbub- 
ANCE,  39. 

CRIMINAL  LAW. 

As  to  Jury,  see  JuBT. 
Error  in  Permitting  Proof  of  Former 
Convictions,  see  Trial,  7. 
Self -crimination. 

1.  Failure  to  instruct  a  witness  sum- 
moned before  a  grand  jury  as  to  his  rights 
in  ref^ard  to  self-crimination  will  not  nul- 
lify an  indictment  against  him  founded  in 
part  upon  his  own  testimonv.  State  v.  Dun- 
can, 4:  iX44i  63  Atl.  225,  78  Vt.  364. 

2.  To  render  available  the  constitu- 
tional protection  against  being  compelled  to 
give  incriminating  evidence  against  one's 
Hclf,  to  one  summoned  before  the  grand  jury 
when  not  under  arrest  or  suspected  of 
crime,  the  privilege  must  be  claimed,  and  it 
is  not  sufficient  that  the  evidence  is  given 
involuntarily, — at  least  where  the  condi- 
tions and  circumstances  of  the  case  are  not 
4L.R.A.(N.S.) 


such  as  to  speak  for  the  witness,  and  off 
themselves  show  oompnlslon.  State  v.  Dun- 
can, 4:  "44*  63  AtL  225,  78  Vt.  364. 
Former  jeoparfly. 

3.  Aixpiittal  of  a  sales  agent  upon  » 
ehaige  of  embezzlement  and  larceny  in  re- 
taining funds  collected  from  customers  is 
no  bar  to  a  subsequent  prosecution  for  for- 
gery in  making  false  notes  of  the  customers, 
although  the  ^o  indictments  relate  to  the 
same  transaction.  Spears  v.  People,  4:  402, 
77  N.  E.  112,  220  HL  72. 

Punishment. 

Admissibility  of  Evidence  of  Former 
Conviction  to  Enhance,  see  £vi- 
DEicce,  1. 

4.  To  warrant  the  application  of  a  stat- 
ute authorizing  additional  punishment  or 
one  convicted  of  crime  upon  proof  of  former 
convictions,  the  identity  of  accused  and  the 
one  against  whom  the  former  judgmenta 
were  entered  must  be  established  by  affinnA- 
tive  evidence;  mere  proof  of  identity  of 
names  not  being  sufficient.  State  v.  Smith, 
4:  539t  106  N.  W.  187,  —  Iowa,  — . 

5«  Failure  of  proof  of  identity  of  ae- 
cused  and  those  convicted  in  former  proae- 
cutions  prevents  the  court  from  applying  the 
statute  authorizing  additional  puidshment 
in  case  of  successive  convictions,  but  in  case 
of  a  finding  of  guilt  it  can  impose  only  the 
punishment  provided  for  the  offense  for 
which  accused  is  on  triaL  State  ▼•  Smith, 
4:  539,  106  N.  W.  187,  —  Iowa,  — . 

Notes. 

Acquittal  of  larceny  as  bar  to  prosecu- 
tion for  forgery  in  same  transaction  (Case 
Note).  402 

Necessity  of  claiming  constitutional  pro- 
tection against  being  compelled  to  give  in- 
criminating evidence  (Case  Note).  1144 

CRIMINATION  OF  SELF. 

See  CaiiiiNAL  Law,  1,  2. 

CROPPERS. 

1.  A  milch  cow  and  medical  supplies 
may  be  found  to  be  needed  by  one  who  has 
undertaken  to  make  a  crop  on  another's 
land,  to  enable  him  to  perform  his  contract, 
within  a  provision  permitting  the  landowner 
to  deduct  from  his  share  of  the  crop  the 
value  of  supplies  furnished  by  him  and 
needed  to  make  the  crop.  Bourland  ▼. 
McKnight,  4:  698,  96  S.  W.  179,  —  Ark.  — . 

2.  Under  a  contract  by  which  one  un- 
dertakes to  make  a  crop  on  the  land  of  an- 
other, who  is  to  have  title  to  it  and  keep  a 
portion  for  the  use  of  land,  team,  and  tools, 
and  from  the  proceeds  of  the  remainder  de- 
duct the  amount  due  him  for  supplies  and 
necessaries  furnished  the  cropper  and  turn 
the  balance  over  to  him,  the  cropper  is  only 
an  employee,  and  has  no  title  to  any  portion 
of  the  crop  which  he  can  mortgage  as 
against  the  claim  of  the  landowner  for  the 
value  of  cattle  and  medicines  and  services 
of  a  physician  furnished  to  him.  Bourlamd 
V.  McKnight,  4:  698,  96  S.  W.  179,  —  Ark. 


DAMAGES. 


1287 


3.  One  who  has  undertaken  to  make  a 
crop  on  another's  land  for  a  share  of  it  may 
mortgage  his  interest  in  it.  Bourland  v. 
McKnight,  4:  698,  96  S.  W.  179,  —  Ark.  — . 

DAMAGES. 

Recoverable  against  Employer  for 
Malicious  Adulteration  of  Milk  by 
Servant,  see  Damages,  13. 

Claiming  Greater  Damages  than  Legally 
Entitled  to,  to  Make  Declaration 
Demurrable,  see  Pleading,   14. 

Simulating  trademark. 

1.  One  guilty  of  simulating  another's 
trademark,  and  also  of  unfair  trade  in  lead- 
ing customers  to  believe  that  his  product  is 
that  of  the  other,  is  liable  not  only  for  the 
profits  realized  from  goods  containing  the 
fraudulent  trademark,  but  also  for  the  prof- 
its resulting  from  the  wrongful  acts  commit- 
ted in  the  unfair  competition.  W.  R.  Lynn 
Shoe  Co.  v.  Auburn-Lynn  Shoe  Co.  4:  960, 
62  Atl.  499,  100  Me.  461. 

Breach  of  eontract  generally. 

2.  Damages  recoverable  from  a  bidder 
for  public  work  upon  his  refusal  to  comply 
with  his  contract  cannot  be  fixed  at  the 
difiference  between  his  bid  and  the  price  at 
which  the  contract  is  awarded  to  a  nonbid- 
der,  where  the  authorities  have  no  power  to 
award  the  contract  to  the  latter.  Cedar 
Rapids  Lumber  Co.  v.  Fisher,  4:  177,  105  N. 
W.  596,  —  Iowa,  —. 

3.  A  lessor  cannot  make  the  loss  of  rent 
a  ground  for  special  damages  for  failing  to 
comply  with  a  contract  ^o  supply  furnish- 
ings for  the  leasehold  within  a  specified 
time  without  showing  a  valid  contract  ex- 
empting the  lessee  from  liability  for  the 
rent  during  the  period  of  delay.  American 
Theater  Co.  v.  Siegel,  Cooper,  i  Co.  4:  Z167, 
77  N.  E.  588,  221  lU.  145. 

4.  Under  a  contract  for  the  piurchase  of 
a  mining  claim,  which  provides  tor  periodic 
payments,  which,  together  with  any  other 
sums  which  may  have  been  paid,  shall  be 
forfeited  to  the  seller  as  liquidated  damages 
in  case  of  the  purchaser's  breach  of  contract, 
no  recovery  can  be  had  in  case  the  purchaser 
surrenders  possession  for  the  value  of  de- 
velopment work  which  the  purchaser  agreed, 
but  failed,  to  do  on  the  property.  K.  P. 
Mining  Co.  v.  Jacobson,  4:  755,  83  Pac.  728, 
—  Utah,  —. 

Breach  of  carrier's  contract 

5.  One  refused  passage  on  a  sleeping 
car,  in  violation  of  the  company's  contract 
to  carry  him,  is  entitled  to  recover  at  least 
the  amount  paid  for  his  ticket.  PuUmau 
Co.  V.  Krauss,  4:  103,  40  So.  398,  —  Ala.  — . 
Breach  of  covenant. 

6.  The  measure  of  damages  for  breach 
of  covenant  in  a  deed  of  real  estate,  con- 
sisting of  an  outstanding  lease  which  pre- 
vents the  grantee  from  obti^ining  immediate 
possession  of  the  property,  will  not  include 
the  special  damages  resulting  from  inabil- 
ity to  make  a  contemplated  subdivision  of 
the  nroperty,  although  the  grantor  had 
knowledge  of  such  intended  use  of  the 
iL.RJ^.(N.S.) 


property,  where  the  subdivision  could  not 
have  been  perfected  before  the  time  for  the 
expiration  of  the  lease  had  possession  been 
secured,  because  the  connecting  streets  had 
not  been  opened  to  the  property.  Browne 
T.  Taylor,  4:  309,  88  S.  W.  933,  —  Tenn.  — . 

7.  Counsel  fees  expended  in  a  fruit- 
less attempt  to  eject  the  tenant  are  not 
recoverable  in  an  action  for  breach  of  cove- 
nant in  a  sale  of  real  estate  because  of  an 
unexpired  lease  of  the  property.  Browne 
V.  Taylor,  4:  309,  88  S.  W.  933,  —  Tenn.  — . 

8.  The  rental  value  of  the  property  dur- 
ing the^  time  the  purchaser  is  kept  out  of 
possession  is  the  measure  of  damages  for 
breach  of  covenant  in  a  deed  of  real  es- 
tate, consisting  of  an  outstanding  lease. 
Browne  v.  Taylor,  4:  309,  88  S.  W.  933,  — 
Tenn.  — . 

Breach  of  promise. 

9.  The  courts  cannot  change  a  rule  of 
law  that  has  been  in  force  for  fifty  years, 
that  proof  of  seduction  cannot  be  allowed  to 
aggravate  damages  in  an  action  for  breach 
of  promise  of  marriage.  Wrynn  v.  Downey, 
4:  615,  63  Atl.  401,  —  R.  L  — . 

For  condemnation  of  property. 

Error    in    Rejecting    Evidence    of    Of- 
fers to  Purchase  Other  Property  in 
Neighborhood,  see  Trial,  6. 
Correctness  of  Instructions  as  to,  see 
T&iAL,  39,  40. 

10.  In  the  exercise  of  the  right  of  emi- 
nent domain  under  the  statute  of  Oklahoma, 
which  provides  for  the  appointment  of  com- 
missioners to  assess  the  injuries  sustained 
by  individuals  because  of  the  exercise  of 
such  right,  which  statute  contains  a  pro- 
vision with  reference  to  the  duties  of  such 
commissioners,  as  follows:  "And  they  shall 
inspect  said  real  property  and  consider  the 
injury  which  such  owner  may  sustain  by 
reason  of  such  railroad;  and  they  shall  as- 
sess the  damages  which  said  owner  will  sus- 
tain by  such  appropriation  of  his  land/' — 
damages  to  be  allowed  are  not  limited  to  the 
real  estate  taken  and  injured,  but  may  be 
such  damages  as  the  owner  actually  sus- 
tains to  either  his  real  or  personal  property 
by  such  appropriation  of  his  land.  Blincoe 
v.  Choctaw,  O.  &  W.  R.  Co.  4:  890,  83  Pac. 
903,  —  Okla.  — . 

Failure  to  deliver  {elegram. 

11.  One  who  sends  a  message  to  another 
inquiring  as  to  the  price  of  pineapples  of 
a  specified  quality,  and  who  promptly  re- 
ceives a  telegram  from  a  third  person  quot- 
ing prices,  in  pursuance  of  which  he  pur- 
chases a  car  load  of  pineapples  which  prove 
to  be  of  inferior  quality,  can  only  recover 
from  the  telegraph  company  which  failed 
to  deliver  the  message  sent  by  him  the 
cost  of  sending  the  telegram,  or  nominal 
damages,  since  the  maxim  Causa  proxima, 
non  remotay  apectatur  applies.  Western  U. 
Teleg.  Co.  v.  Barlow,  4:  a6a,  40  So.  491,  — 
Fla.  — . 

For  street  railroad  in  street 

12.  The  measure  of  damages  to  which 
a  property  owner  is  entitled  for  the  con- 
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Btruction,  in  tbe  adjoining  highway,  of  an 
interurban  street  railroad,  is  the  difference 
in  value  of  the  property  free  from  and  sub- 
ject to  the  burden.  Abbott  r,  Milwaukee 
light,  H.  A  T.  Co.  4:  aoa,  106  N.  W.  523, 
126  Wis.  634. 
Malicious  adulteration  of  milk  by  serrant 

13.  Compensatory  damages  may  be  a- 
warded  against  the  employer  where  a  serv- 
ant, without  authority,  and  purposely,  to 
gratify  his  malice  towards  his  employer, 
adulterates  milk  intrusted  to  him  by  the 
master  for  delivery,  whereby  damage  to 
others  directly  and  necessarily  results. 
8tranahan  Bros.  Catering  Co.  v.  Coit,  4:  506, 
45  N.  E.  634,  55  Ohio  St.  398. 

Interest  on  amount  recovered. 

14.  Where  a  suit  is  brought  for  damages 
arising  from  the  destruction  of  property, 
and  there  is  a  basis  of  calculation  as  to 
the  value,  interest  is  not  recoverable  eo 
nomine.  But  the  jury  may  consider  the 
length  of  time  damages  have  been  withheld, 
the  character  of  the  tort,  the  conduct  of 
the  defendant,  and  all  the  circumstances  of 
the  transaction,  and  may,  in  their  discre- 
tion, increase  the  amount  of  damages  by 
adding  to  the  value  of  the  property  de- 
stroyed a  sum  equal  to  the  interest  on  such 
value;  the  entire  sum  found  being  returned 
as  damages,  and  not  exceeding  the  amount 
sued  for.  Central  of  Georgia  Ry.  Co.  v. 
Hall,  4:  898,  52  S.  E.  679,  124  Ga.  322. 
Punitive  or  exemplary. 

15.  Punitive  damages  may  be  awarded 
for  an  unprovoked  and  malicious  assault. 
Itanna  v.  Sweeney,  4:  907,  62  AtL  785,  78 
Conn.  492. 

16.  The  punitive  damages  which  may  be 
awarded  for  a  malicious  assault  and  battery 
cannot  exceed  the  expenses  of  the  litigation 
in  the  suit  less  taxable  conts.  Hanna  v. 
Sweeney,  4:  907,  62  Atl.  785,  78  Conj.  492. 

17.  A  showing  of  illness  resulting  from 
unnecessarily  rou{?h  treatment  under  a  war- 
rant of  arrest,  of  a  frail,  sick  man,  and 
his  confinement  in  a  cold  jail,  will  sustain 
a  recovery  of  exemplary  damages,  although 
the  extent  of  the  actual  damaf^e  in  money 
is  not  shown.  McConathy  v.  Deck,  4:  358, 
83  Pac.  135,  —  Colo.  — . 

18.  A  carrier  who  *  fails  to  perform 
promptly  his  contract  to  transport  the  scen- 
ery and  properties  of  a  traveling  show, 
knowing  that  their  absence  will  prevent  a 
performance,  is  liable  for  the  value  of  the 
ordinary  earnings  of  the  properties  duriag 
the  time  the  owner  is  deprived  of  their  use, 
less  the  expenses  which  he  is  saved  by  in- 
ability to  exhibit;  and  the  fact  that  such 
damages  are  not  provided  for  in  the  ship- 
ping articles  is  immaterial.  Weston  v. 
Boston  &  M,  R.  4:  569»  76  N.  E.  1050,  190 
Mass.  298. 

19.  The  profit  which  the  contract  would 
have  produced  is  the  moasui-c  of  damages 
for  breach  of  a  contract  to  take  goods  to  be 
manufactured  upon  order.  Gardner  v.  Deeds, 
4:740,  92  S.  W.  518,  —  Tenn.  — . 
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Right  to  recover  against  telegraph  oom* 
pany  the  loss  sustained  upon  a  commercial 
transaction  entered  into  in  consequence  of 
a  breach  of  its  duty  (Case  Note).         262 

Measure  of  carrier's  liability  for  prevent- 
ing exhibition  or  show  by  breach  of  contract 
of  carriage   (Case  Note).  5G9 

Loss  of  profits  as  damages  upon  refusal 
of  vendee  to  take  articles  manufactured  for 
him   (Ose  Note).  740 

Damages;  eflfect  of  provision  for  forfei- 
ture of  sums  paid  or  retained  under  execu- 
tory contract,  to  prevent  recovery  of  any 
other  damages  after  breach  of  contract 
(Case   Note).  755 

Injury  to,  or  expense  of  removing,  per- 
sonalty, as  element  of  damage  for  taking 
real  estate  (Case  Note).  890 

Expense  of  litigation  as  element,  or  as 
limit,  of  punitive  or  exemplary  damages 
(Case  Note).  907 

DEATH. 

Conflict  of  Laws  as  to  Distribution  of 
U'und  Collected  for  Wrongful  Kill- 
ing, see  Conflict  of  Laws,  1. 

Notes. 

Law  governing  distribution  of  fund  col- 
lected or  recovered  for  negligent  killing  of 
a  person  (Case  Note).  814 

DEEDS. 

1.  A  provision  in  a  deed  of  real  estate 
reserving  to  the  grantors  all  the  rights, 
privileges,  and  benefits  secured  under  an 
oil  and  gas  lease  executed  by  the  grantors 
with  full  power  and  right  to  renew  or  ex- 
tend, change  or  modify  the  lease  as  fully 
and  to  the  same  extent  as  though  the  deed 
had  not  been  executed,  constitutes  an  ex- 
ception, and  not  a  reservation.  The  title  to 
the  oil  and  gas  in  the  premises  conveyed  re- 
mains in  the  grantors.  Moore  v.  Griffin,  4: 
477,  83  Pac.  395,  —  Kan.  — . 

2.  Absence  of  consideration  for  a  deed 
delivered  to  a  stranger,  to  be  delivered  to 
the  grantee  at  the  grantor's  death,  will  not 
entitle  the  grantor  to  revoke  the  grant  if 
it  was  accepted  and  complete  before  the  at- 
tempted revocation.  Grilley  v.  Atkins,  4: 
816,  62  Atl.  337,  78  Conn.  380. 

3.  A  deed  delivered  to  a  stranger  with 
the  intent  to  pass  title  to  the  grantee,  with 
directions  to  deliver  it  to  him  at  the  grant- 
or's death,  upon  the  second  delivery  relates 
back  and  passes  the  title  as  of  the  date 
of  the  first  delivery.  Grilley  v.  Atkins,  4: 
816,  62  Atl.  337,  78  Conn.  380. 

4.  A  quitclaim  grantee  of  a  title  held 
by  a  building  and  loan  association  under 
a  mortgage  which  it  purchased  from  an- 
other association  does  not  take  free  from 
the  equity  of  the  mortgagor  to  set  up  the 
invalidity  of  the  transfer.  Cobe  v.  Lovan, 
4:  439,  92  S.  W.  93,  193  Mo.  235. 
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Notes. 


816 


Deed;  right  of  grantor  to  revoke  deed 
<lelivered  to  stranger,  to  be  delivered  by 
liim  to  grantee  after  grantor's  death  (Case 
Note). 

DEFAULT. 

Judgment  by,  see  Judgment,  7. 

DEFINITIONS. 

iwegal  Malice,  see  Homicide,  1. 

DEMURRER. 

To  Judgment,  see  Judgment,  1. 

3>ESCENT  AND  DISTRIBUTION. 

Notes. 

Descent     of    unpatented     n^ning 
^Case  Note). 


claim 
919 


DETECTIVES. 

Liability  of  One  Employing  Detective  to 
Ascertain  and  Report  Facts  for 
Arrest  Made  by  Him,  see  Master 
AND  Servant,  42. 

DIRECTORS. 

Of  Bank,  see  Banks.  ' 

DISMISSAL. 

Notes. 

Power  of  attorney  to  discontinue  suit 
(Case  Note).  244 

DIVORCE. 

Striking  out  Depositions  filed  by  De- 
fendant in,  for  Failure  to  Comply 
with  Order  of  Court,  see  Con- 
tempt, 4. 

Admissibility,  in  Action  for,  of  Confes- 
sions of  Adultery,  see  Evidence, 
29. 

Sufficiency  of  Bill  in  Action  for,  see 
Pleading,  15. 

1.  Refusal  by  an  English  woman  to  ac- 
<»mpany  her  husband  upon  his  emigration  to 
this  country  to  better  his  condition  in  life, 
without  other  excuse  than  disinclination  to 
leave  her  native   land,   is   desertion   which 

will  entitle  him  to  a  divorce.    Franklin  v. 
Franklin,  4:  145,  77  N.  E.  48,  190  Mass.  349. 

2.  Continued  cohabitation  does  not  con- 
done the  communication  of  syphilis  by  a 
man  to  his  wife.  l^Iuir  v.  Muir,  4:  909,  92 
*S.  W,  314,  —  Ky.  — . 

Notes. 

Refusal  of  wife  to  follow  husband,  on 
•change  of  domicil,  as  desertion  (Case 
Note).  145 

Husband's  prospects  as  basis  for  alimony 
<Cas€  Note).  909 

DURESS. 

Recovering  Back  Money  Paid  under,  see 
Assumpsit,  1. 

ELECTRICITY. 

Liability  of  Corporation  Generating,  for 
Nuisance,  see  Nuisances. 
4L.R.A.(N.S.) 


EMINENT  DOMAIN. 

Measure  of  Damages  in,  see  Damages^ 
10. 

Estoppel  to  Question  Validity  of  Pro- 
ceedings, see  Estoppel,  1. 

Error  in  Rejecting  Evidence  in  De- 
termining Amount  of  Damages,  see 
Trial,  6. 

Correctness  of  Instructions  as  to  Dam- 
ages in  Case  of,  see  Tblal,  39,  40. 

1.  The  legislature  may  confer  the  right 
of  eminent  domain  upon  a  tunnel  company 
organized  to  project  a  tunnel  to  drain,  ven- 
tilate, and  aid  in  securing  the  mineral  • 
from  mines  along  its  course,  the  use  being 
public.  Tanner  v.  Treasury  Tunnel,  Min. 
&  Reduction  Co.  4:  106,  83  Pac.  464,  — 
Colo.  — •. 

2.  A  statute  providing  for  condemnation 
of  a  right  of  way  for  an  irrigating  ditch  must  . 
provide  for  notice  to  the  person  whose  land 
is  to  be  taken  of  the  hearing  for  fixing  the 
damages,  and  it  is  not  sufficient  that  notice 
is  provided  of  the  time  for  appointment  of 
the  appraisers.  Sterritt  v.  Young,  4:  169, 
82  Pac.  946,  —  Wyo.  — . 

3.  An  interurban  electric  street  railroad, 
when  attempting  to  acquire  the  rights  of 
abutting  owners  in  the  highway,  is  upon  the 
same  plane  with  commercial  railroads  gen- 
erallv.  Abbott  v.  Milwaukee  Light,  H.  & 
T.  Co.  4:  202,  106  N.  W.  523,  126  Wis.  634. 

Notes. 

Eminent  domain;  power  to  exercise  for 
the  purpose  of  securing  right  of  way  for 
mining  tunnel  (Case  Note).  106 

Interurban  trolley  road  as  additional  bur- 
den   (Case  Note).  202 

EQUITABLE  CONVERSION. 

See  Attachment,  1,  3. 

EQUITY.  ' 

Relief  against  Forfeiture,  see  FoBrEiT- 

UBE,  2,  3. 
Aiding  Member  of  Church  Wrongfully 

Expelled,  see  Religious  Societies. 

ESTOPPEL. 

Of  Member  of  Building  and  Loan  As- 
sociation'to  Complain  of  Amend- 
ment of  By-laws,  see  Building  and 
Loan  Associations,  9. 

Necessity  of  Specially  Pleading,  see 
Pleading,  16. 

To  Deny  that  Issues  on  Trial  were  Duly 
Made,  see  Appeal  and  Ebbob,  17. 

1.  One  who  has  accepted  the  compensa- 
tion awarded  for  a  right  of  way  over  his 
property  is  estopped  to  question  the  validity 
of  the  proceedings  by  which  it  was  ascer- 
tained. Sterritt  v.  Young,  4:  169,  82  Pac. 
946,  —  Wyo.  — . 

2.  One  who  permits  a  void  deed,  exe- 
cuted in  proceedings  to  foreclose  a  build- 
ing and  loan  association  mortgage  on  his 
property,  to  remain  of  record,  is  not  es- 
topped to  assert  its  invalidity  against  one 
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vfho  purchases  all  the  assets  of  the  asso- 
ciation for  a  lump  sum  without  knowing 
the  facts  with  reference  to  the  particular 
claim,  which  is  only  an  insignificant  part  of 
the  assets  transferred.  Cobe  v.  Lovan,  4: 
439,  92  S.  W.  93,  193  Mo.  235. 

3.  Acceptance  by  a  firm  creditolr  of  a 
dividend  from  the  insolvent  estate  of  a  part- 
ner who  purchased  the  interest  of  one  who 
was  a  member  of  the  firm  at  the  time  the 
debt  was  incurred  does  not  estop  the  creditor 
from  looking  to  the  latter  for  payment. 
Gross  V.  Breckinridge  Bank,  4:  800,  90  S. 
W.  6,  —  Ky.  — . 

EVIDENCE. 

Correctness  of  Instruction  as  to  Pre- 
sumption of  Malice  in  Case  of 
Homicide,  see  Teial,  41. 

1.  Referring  in  the  Indictment  to  for- 
mer convictions  of  one  accused  of  crime  as 
former  judgments  will  not  exclude  evidence 
thereof,  although  the  statute  provides  for 
the  pleading  and  proof  of  former  convictions 
to  enhance  punishment.  State  v.  Smith, 
4:  539,  106  N.  W.  187,  —  Iowa,  — . 
Judicial  notice. 

2.  Courts  cannot  take  judicial  notice  of 
the  business  hours  of  any  particular  bank, 
but  the  courts  judicially  know  that  ordi- 
narily banks  in  the  cities  and  larger  towns 
of  the  state  do  not  open  their  doors  for 
business  at  an  hour  earlier  than  9  o'clock 
A.  li.  Lewis,  H.  &  Co.  v.  Montgomery  Sup- 
ply Co.  4:  13a,  62  S.  E.  1017,  —  W.  Va.  — . 

3.  Though  the  courts  cannot  have 
judicial  knowledge  of  the  existence  of  any 
particular  bank,  or  of  any  mode  of  business 
peculiar  to  a  given  bank,  they  will  take 
judicial  notice  that,  in  all  cities  and  towns 
of  large  population  and  extensive  business, 
within  their  jurisdiction,  banks  exist,  and 
of  the  facts  that  their  operations  are  gov- 
erned by  reasonable  rules  and  regulations, 
to  which  parties  dealing  with  them,  or  in 
commercial  paper,  are  deemed  to  have  sub- 
jected themselves.  Lewis,  H.  &  Co.  v.  Mont- 
ffomery  Supply  Co.  4:  13a,  52  S.  E.  1017,  — 
W.  Va.  — . 

Presumptions  and  burden  of  proof. 

4.  Proof  of  a  collision  between  trains  on 
a  railroad  makes  a  prima  facie  case  in  favor 
of  an  injured  passenger,  which  the  carrier 
must  rebut  by  showing  it  could  not  have 
been  avoided  by  the  exercise  of  the  highest 
practical  care  and  diligence  on  its  part. 
Pittsburgh,  C.  C.  &  St.  L.  R,  Co.  v.  Higgs, 
4:  Z081,  76  N.  K.  299,  165  Ind.  694. 

5.  A  passenger  in  a  carriage  drawn  by 
horses  will  not  be  presumed  to  be  guilty  of 
contributory  negligence  by  failing  to  jump 
therefrom  when  discovering  that  the  horses 
are  frightened  by  an  approaching  automo- 
bile. Mclntyre  v.  Orner,  4:  1130,  76  N.  E. 
760,  —  Ind.  — . 

6.  A  presumption  of  negligence  arises 
from  the  fact  of  the  derailment  of  a  car 
whereby  a  passenger  is  injured,  but  when 
that  presumntion  is  met  by  evidence  which 
4L.R.A.(N.S.} 


makes  it  equally  probable  that  the  accident, 
was  not  due  to  negligence  on  the  part  of  tne- 
defendant,  in  the  absence  of  other  evidence- 
tending  to  establish  the  afl^mative  of  the 
issue,  the  defendant  is  entitled  to  a  verdict. 
Omaha  Street  R.  Co.  v.  Boesen,  4:  122.  10> 
N.  W.  303,  —  Neb.  — . 

7.  A  railroad  company  is,  in  the  ab- 
sence of  evidence^  presumed  to  have  done 
its  duty  in  approaching  a  street  crossing; 
and  no  recovery  can  be  had  for  the  death 
of  a  person  killed  at  the  crossing,  until 
this  presumption  has  been  overcome.  Han- 
na  V.  Philadelphia  &  R.  R.  Co.  4:  344,  6^ 
Atl.  643,  213  Pa.  157. 

8.  One  killed  at  a  railroad  crossing* 
and  seen  to  have  used  due  care  in  looking- 
for  trains  as  he  approached  the  crossing 
until  he  passed  beyond  the  sight  of  witness- 
es, is  presumed  to  have  done  his  duty,  and 
not  to  have  been  guilty  of  contributory  neg- 
ligence at  the  point  of  crossing.  Hanna  v. 
Philadelphia  &  R.  R.  Co.  4:  344,  62  AtL 
643,  213  Pa.  157. 

9.  In  an  action  to  recover  damages  for 
the  death  of  a  person,  caused  by  a  collision 
with  a  train  of  defendant  at  the  intersec- 
tion of 'a  street  and  the  railroad  tracks 
where  the  uncodtradicted  evidence  conclu- 
sively shows  that  when  decedent  was  50 
feet  distant  from  the  railroad  trade  a 
train  could  have  been  seen  at  a  distance  of 
2,500  feet  from  such  crossing,  and  where 
the  testimony  shows  that  the  deceased 
looked  and  listened  for  the  train  at  that 
point,  the  law  conclusively  presumes  either 
that  he  did  not  look  and  listen,  or  that 
if  he  did  look  and  listen,  or  both,  he  after- 
wards heedlessly  disregarded  the  knowledge 
thus  obtained,  and  negligently  went  into 
an  obvious  danger.  Carlson  v.  Chicago  & 
N.  W.  R.  Co.  4:349*  105  N.  W.  655,  — 
Minn.  — . 

10.  The  presumption  that  one  who  was- 
killed  while  crossing  a  railway  track  looked 
and  listened  before  attempting  to  cross  it 
is  destroyed  where  the  plaintiff  introduces, 
direct  and  affirmative  evidence  as  to  exact- 
ly what  occurred,  and  where  it  also  appears 
from  the  undisputed  evidence  that,  if  the^ 
deceased  had  looked  and  listened  before 
going  upon  the  crossing,  he  must  have  seen 
and  heard  the  train  approaching.  Carlson 
V.  Chicago  &  N.  W.  R.  Co.  4:  349,  105  N. 
W.  555,  —  Minn.  —. 

11.  Because  the  natural  instinct  of  self- 
preservation  generally  prompts  men  to  acts- 
of  care  and  caution  when  approaching  or 
in  the  presence  of  danger,  there  is,  in  the 
absence  of  credible  evidence  of  the  actual 
fact  in  any  instance,  a  presumption  of  the 
exercise  of  due  care  and  caution;  but,  like 
other  presumptions  of  fact  arising  from 
the  ordinary  or  usual  conduct  of  men,, 
rather  than  from  what  is  invariable  or  uni- 
versal, this  presumption  is  disputable,  and 
cannot  exist  where  it  is  incompatible  with 
the  conduct  of  the  person  to  whom  it  is 
sought  to  apply  it,  which  may  be  shown  by 
the  testimony  of  eyewitnesses  to  his  move- 
ments, or  by  evidence  of  the  physical  sur- 
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foundings  and  other  conditions  at  the  time. 
Wabash  R.  Ck).  r.  De  Tar,  4:  35a,  141  Fed. 
932,  —  C.  C.  A.  — . 

12.  The  presumption  of  the  exercise  of 
due  care  and  caution  on  the  part  of  one  ap- 
proaching a  place  of  danger  is  essentially 
inferior  in  probative  force  and  weif?ht  to 
credible  evidence,  either  direct  or  circum- 
stantial, explanatory  of  the  actual  occur- 
rence, and,  in  those  courts  where  the  pre- 
sumption underlies  the  rule  that  the  bur- 
den of  proving  contributory  negligence  rests 
upon  the  defendant  and  must  be  maintained 
liy  a  fair  preponderance  of  the  evidence,  its 
force  and  influence  are  so  largely  embodied 
in  the  enforcement  of  that  rule  that  it  has 
little  independent  application,  save  as  it 
rests  upon  a  general,  but  not  invariable, 
rule  of  human  experience  which  may  and 
should  be  considered  in  determining  the 
credibility  of  evidence  and  the  weight  to 
be  given  to  it  when  these  matters  are  not 
otherwise  entirely  clear.  Wabash  R.  Co.  v. 
De  Tar,  4:  352,  141  Fed.  932,  —  C.  C.  A.  — . 

13.  In  an  action  against  a  street  railway 
company  for  damages  for  injuries  sustained 
by  one  of  its  passengers,  the  burden  of 
proof  on  the  question  of  negligence  does  not 
shift  to  the  defendant  upon  proof  that  the 
injuries  resulted  from  a  derailment  of  the 
car.  Omaha  Street  R.  Co.  v.  Boesen,  4:  zaa, 
105  N.  W.  303,  —  Neb.  — . 

14.  In  Georgia  it  is  the  general  rule  that, 
in  order  to  avail  himself  of  an  act  of  God 
as  an  excuse,  the  burden  is  upon  the  com- 
mon carrier  to  establish  not  only  that  the 
act  of  God  ultimately  occasioned  the  loss, 
but  that  his  own  negligence  did  not  con- 
tribute thereto.  Central  of  Georgia  Ry.  Co. 
v.  Hall,  4:  898,  62  S.  K.  679,  124  (ia.  322. 

15.  The  burden  of  showing  extenuating 
circumstances  for  shooting  a  person  is  up- 
on the  defendant.    Daniel  v.  Petersburg  R. 
Co,  4:  485,  23  S.  E.  327,  117  N.  C.  593. 
Documentary. 

16.  A  certified  copy  of  docket  entries  in 
a  judicial  proceeding  in  another  state,  from 
which  to  make  a  record,  is  not  admissible  as 
evidence  of  the  facts  which  it  is  claimed 
the  record  would  establish.  Gibson  v. 
Holmes,  4:  451,  62  Atl.  11,  78  Vt.  110. 

17.  A  copy  of  a  lease  of  a  railroad,  duly 
certified,  is  admissible  in  evidence  under  a 
statute  providing  that  the  papers  of  th«» 
corporation  may  be  proved  by  a  copy  thereof 
<*ertified  by  the  proper  custodian.  Chicago, 
B.  &  Q.  R.  Co.  v.  Weber,  4:  272,  76  N.  E. 
489,  219  111.  372. 

Parol. 

18.  Parol  evidence  is  admissible  to  show 
that,  when  a  policy  of  insurance  was  issued 
on  a  building,  it  was  in  process  of  erection, 
and,  therefore,  could  not  be  occupied,  within 
the  meaning  of  a  clause  making  the  policy 
void  if  the  premises  became  vacant  by  re- 
moval of  the  occupant;  since  such  evidence 
does  not  contradict  the  terms  of  the  policy. 
Harris  v.  North  American  Ins.  Co.  4:  1137, 
77  N.  E.  493,  190  Mass.  361. 

19.  The  theory  that  proof  of  prior  and 
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contemporaneous  negotiations  and  repre- 
sentations, though  not  admissible  to  vary 
the  terms  or  legal  effect  of  the  written  con- 
tract, may  be  received  for  the  purpose  of 
raising  an  estoppel  in  pais  is  a  mere  eva- 
sion of  the  salutary  rule  which  protects 
written  contracts  from  impeachment  by 
loose  collateral  evidence,  and,  upon  princi- 
ple and  authority,  is  not  tenable.  Con- 
necticut F.  Ins.  Co.  V.  Buchanan,  4:  758,  141 
Fed.  877,  —  C.  C.  A.  — . 

20.  A  contract  in  writing,  if  its  terms  are 
free  from  doubt  and  ambiguity,  must  be  per- 
mitted to  speak  for  itself,  and  cannot,  by 
the  courts,  at  the  instance  of  one  of  the 
parties,  be  altered  or  contradicted  by  parol 
evidence,  unless  in  case  of  fraud  or  mutual 
mistake  of  facts;  and  this  principle  is  ap- 
plicable to  contracts  of  insurance.  Deming- 
Invest.  Co.  v.  Shawnee  F.  Ins.  Co.  4:  607^ 
83  Pac.  918,  —  Okla.  — . 

21.  In  the  absence  of  fraud  or  mutual 
mistake,  no  representation,  promise,  or 
agreement  made,  or  opinion  expressed,  in 
the  previous  parol  negotiations,  as  to  the- 
terms  or  legal  effect  of  a  resulting  writ- 
ten contract,  can  be  permitted  to  prevail 
either  in  law  or  in  equity,  over  the  plain 
provisions  and  proper  interretation  of  the 
contract.  Connecticut  F.  Ins.  Co.  v.  Bu- 
chanan, 4:  758,  141  Fed.  877,  —  C.  C.  A.  — . 
Opinions  and  conclusions. 

22.  Testimony  as  to  the  opinion  of  an 
attorney  concerning  the  title  to  person- 
al property  in  dispute  is  not  admissible 
in  an  action  to  recover  possession  of  it. 
Log  Owners'  Booming  Co.  v.  Hubbell,  4:  573-. 
97  N.  W.   157,   135  Mich.  65. 

23.  A  physician,  while  testifying  as  an 
expert,  is  not  permitted  to  testifv  to  hi» 
conclusions  of  the  permanency  of  an  in- 
jury to  his  patient,  based  partially  upon  the 
history  of  the  injury  detailed  to  him  by  the 
patient  or  other  person,  and  partially  upon 
his  own  examination.  Federal  Betterment 
Co.  V.  Reeves,  4:  460,  84  Pac.  560,  —  Kan. 

Declarations;  res  gestae. 

24.  Declarations  of  a  man  crushed  by- 
cars,  after  he  has  reached  the  station  and 
assistance  has  been  summoned,  as  to  how 
the  accident  happened  are  admissible  as 
part  of  the  res  gestie,  if  his  friends  are  not 
present,  and  he  is  so  badly  hurt  that  he 
dies  within  thirty-six  hours  after  the  acci- 
dent, so  that  the  presumption  would  be 
violent  that  the  statement  was  made  for 
self-serving  purposes.  Star  v.  JEtna  L.  Ins. 
Co.  4:  636,  83  Pac.  113,  —  Wash.  — . 
Relevancy  and  materiality. 

25.  Evidence  as  to  the  laying  by  the 
town  of  pipes  to  supply  with  water  a  house 
insured  when  in  process  of  erection  is  ad- 
missible in  an  action  on  the  policy,  in  sup- 
port of  testimony  by  the  owner  as  to  repre- 
sentations made  by  him  that  the  property 
would  not  be  occupied  until  after  the  water 
was  in.  Harris  v.  North  Amerioan  Ins.  Co^ 
4:  1137,  77  N.  E.  493,  190  Mass.  361. 

26.  Evidence   of   an   attempted   compro- 
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tniBe  is  inadmissible  in  an  action  for  breach 
of  promise  of  marriage.  Wrynn  v.  Downey, 
4:  615,  63  All.  401,  —  R.  I.  — . 

27.  Evidence  of  seduction  is  not  admis- 
sible to  show  either  a  contract  of  marriage 
or  its  breach.  Wrvnn  v.  Downey,  4:  615,  63 
Atl.  401,  —  R.  I.  — . 

In  aggravation  of  damages. 

28.  Proof  of  seduction  cannot  be   made 
in  an  action  for  breach  of  promise  of  mar- 
riage, in  aggravation  of  damages.    Wrynn 
V.  Downey,  4:  615,  63  Atl.  401,  —  R.  I.  — . 
Admissions. 

29.  Confessions  of  adultery,  made  in  the 
country,  cannot  be  given  in  evidence  or  con- 
i«idered  in  a  suit  for  divorce  for  such  of- 
fense. Trough  V.  Trough,  4:  11 85,  63  S.  E. 
630,  —  W.  Va.  — . 

Notes. 

Presumption  of  care  on  part  of  one  killed 
4it  railroad  crossing  (Case  Note).  344 

Presumption  of  malice  from  killing  (Case 
Xote).  934 

Identity  of  name  as  evidence  of  identity 
of  person  in  criminal  cases  (Ca^e  not).  539 

Right  to  prove  seduction  in  aggravation 
of  damages  in  breach  of  promise  case  (Case 
Note).  616 

Duty  of  insured  to  negative  death  or  acci- 
dent from  excepted  cause  (Case  Note).    636 

EXCHANGES. 

One  who  purchases  in  the  name  of 
his  partner  a  seat  in  a  stock  exchange  has, 
notwithstanding  knowledge  on  the  part  of 
the  officers  of  the  exchange  of  the  facts, 
no  equity  to  prevent  the  enforcement  of  a 
rule  of  the  exchange  that  a  seat  may  be 
sold  for  the  debts  of  the  member  holding 
it  in  favor  of  other  members.  Zell  v.  Balti- 
more Stock  Exchange,  4:  435,  62  Atl.  808, 
102  Md.  489. 


EXECUTION. 


Notes. 


Right,  in  suit  on  forthcoming  bond  given 
by  execution  debtor  or  claimant,  to  question 
the  legality  of  the  levy  or  the  authority  of 
the  officer  making  it  (Case  Note).  1020 

EXECUTORS  AND  ADMINISTRATORS. 

Statute  Providing  for  Administration  of 
Absentee's  Property,  see  Constitu- 
tional Law,  3. 

As  "Assigns"  of  Testator,  within  Mean- 
ing of  Tax  Jjaws,  see  Taxes,  2. 

Appointment;  qualification. 

1.  An  oath  faithfully  to  perform  his  du- 
ties is  not  necessary  to  the  qualification  of 
an  executor,  unless  made  so  by  statute. 
I^ahy  V.  Haworth,  4:657,  141 'Fed.  850, 
~C.  C.A.,— , 

Foreign;  action  by. 

2.  That  a  foreign  executor  has  not  se- 
cured an  appointment  from  the  local  courts 
at  the  time  he  files  a  bill  to  foreclose  a 
mortgage  belonging  to  the  estate  is  not 
fatal  to  the  action,  if  he  secures  such  ap- 
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pointment  before  trial    Leahy  t.  Haworth, 
4:  657,  141  Fed.  850,  —  C.  C  ^  — . 
Distribution. 

3.  The  distributive  share  of  the  real  es- 
tate of  an  heir  debtor  to  the  estate  of  hi» 
ancestor,  is  not  chargeable  with  such  in- 
debtedness either  as  land  or  as  the  proceeils 
thereof  in  the  hands  of  the  administrator. 
Marvin  v.  Bowlby,  4:  189,  105  N.  W.  751,  — 
^lich.  — . 

Sale  of  property;  fraud. 

4.  The  administrator  of  a  widow  will 
not  be  permitted  to  sell  land  as  belonging  to 
her  for  the  payment  of  debts,  where,  al- 
though it  originally  belonged  to  her,  she,  for 
a  period  of  nine  years,  had  acted  upon  her 
election  to  accept  the  terms  of  her  husband's 
will,  which  dealt  with  the  property  as  his. 
and  her  heirs  had  acquiesced  in  her  election 
for  eight  years  after  her  death,  hoggard  v. 
Jordan,  4:  1065,  53  S.  £.  220,  140  N.  C.  610. 

5.  A  sale  of  real  estate  belonging  to  the 
estate  of  a  testator,  made  by  an  executor 
to  the  surety  on  his  bond  under  an  order 
of  the  probate  court,  procured  through  the 
fraud  of  the  executor,  may  be  set  aside  at 
the  suit  of  a  devisee,  although  the  surety 
was  ignorant  of  the  dishonest  conduct  of 
his  principal.  Fincke  v.  Bundrick,  4:  820,- 
83  Pac  403,  —  Kan.  — . 

Notes. 

Indebtedness  of  heir  to  estate  as  counter- 
claim or  set-off  against  distributive  share  in 
proceeds  of  real  estate  (Case  Note).         189 

Effect  of  ancillary  appointment  after  com- 
mencement of  action  by  foreign  executor  or 
administrator   (Case  Note).  657 

Validity  of  sale  to  surety  on  executor's 
bond  (Case  Note).  820 

Order  of  abatement  to  pay  debts,  as  be- 
tween demonstrative  Tegacies  and  specific 
legacies  or  devises  (Case  Note).  ^2 

EXTORTION. 

Recovering   Back   Money   Obtained   by, 
see  Assumpsit,  1. 

FALSE  IMPRISONMENT. 

1.  Plaintiff  in  a  civil  suit,  who  procures 
the  arrest  of  defendant  on  mesne  proce.<s. 
is  a  trespasser  ab  initio  where,  by  direction 
of  his  attorney,  the  officer  removes  defend- 
ant to  another  county  for  safe-keeping,  con- 
trary to  the  provisions  of  the  statute.  Gib- 
son V.  Holmes,  4:  451,  62  Atl.  11,  78  Vt.  lin. 

2.  A  plaintiff  who  abandons  a  suit  in 
which  defendant  has  been  arrested  on  mesne 
process,  before  it  is  entered  in  court,  can- 
not justify  under  the  writ  in  an  action  by 
defendant  for  false  imprisonment.  Gibson 
V.  Holmes,  4:  451,  62  Atl.  11,  78  Vt.  110. 

Notes. 
Abandonment  of  suit  before  entry  as  af- 
fecting justification  under  writ  in  defense  of 
action  for  false  imprisonment  (Case  Note). 

451 
FAMILY. 

Within   Meaning  of  Homestead  Laws, 
see  Homestead,  1. 
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FIRE  DEPARTMENTS.  i  Notes. 

Municipal  liability  for  acts  or  negligence        Conviction  as  a  condition  of  forfeiture  of 
cf  members  of  fire  department  (Case  Note). 

629 


property  (Case  Note). 


35S 


FIRES. 

Liability  of  Saloon  Keeper  for  Act  of 
Bartender  in  Saturating  Foot  of 
Patron  with  Alcohol  and  Setting 
Fire  to  it,  see  Masteb  and  Sebv- 
ANT,   43. 

FISHERIES. 

Power  of  Legislature  to  Create  Public 
Right  of  Fishery  in  Stream,  see 
Constitutional  Law,  1,  2. 

1.  The  owner  of  the  bed  of  a  natural, 
fresh- water,  nontidal  stream  has  the  ex- 
clusive right  of  fishery  therein.  Hartman 
V.  Tresise,  4:  872,  84  Pac.  685,  —  Colo.  — . 

2.  A  constitutional  declaration  that  un- 
appropriated water  in  natural  streams  is 
public  property  subject  to  appropriation  does 
not  confer  a  public  right  of  fishery  in 
fit  reams  flowing  through  private  property. 
Hartman  v.  Tresise,  4:  872,  84  Pac.  685,  — 
Colo.  —. 

FORFEITURE. 

Of  Street  Railway  Privilege  in  Street, 
see  Appeal  and  Erbob,  23;  Stbeet 
Railways,  4-6. 

Of  Weapons  Carried  in  Violation  of 
Law,  see  Carbyino  Weapons. 

Injunction  against  Forfeiture  of  Street 
Railway  Franchise,  see  Injunc- 
tion, 5. 

Of  Logs,  see  Logs,  3. 

1.  A  forfeiture  of  a  deposit  made  by  a 
l)idder  for  public  work  cannot  be  predicated 
upon  a  conference  between  him  and  the 
4^ommittee,  at  which  he  suggests  a  mistake 
in  his  bid,  and  asks  leave  to  correct  it,  and 
the  committee  state  a  desire  to  change  the 
specifications,  where  no  demand  is  made 
upon  him  to  comply  with  the  terms  of  his 
bid.  Cedar  Rapids  Lumber  Co.  v.  Fisher, 
4:  177,  105  N.  W  595,  —  Iowa,  — . 

2.  Equity  will  relieve  from  forfeitures 
for  nonperformance  of  covenants  other  than 
those  for  the  payment  of  money,  arising 
out  of  accident,  mistake,  or  surprise,  and 
in  the  absence  of  wilful  and  deliberate  re- 
fusal to  perform,  when  no  pecuniary  injury 
has  resulted  to  the  covenantee  and  the 
wrong  done  is  easily  remediable;  but  such 
yjower  of  relief  is  discretionary,  and  will  not 
ije  exercised  unless  the  delinquent  cove- 
nantor is  able  and  willing  immediately  to 
perform  the  covenant.  Wheeling  &  E,  G. 
1^.  Co.  v.  Triadelphia,  4:  321,  52  S,  E.  499, 
__  w.  Va.  — . 

3.  Equity  will  not  permit  the  enforce- 
ment of  a  forfeiture  in  an  inequitable  and 
oppressive  manner,  nor  a  perversion  there- 
of to  purposes  other  than  those  for  which 
the  power  of  forfeiture  has  been  reserved. 
Wheeling  &  E.  G.  R.  Co.  v.  Triadelphia,  4: 
321,  52  S.  E.  499,  —  W.  Va,  — . 
4L.R.A.(N.S.) 


FORGERY. 

That  a  sales  agent  who,  after  col- 
lecting money  from  a  customer,  forged  his 
note  and  turned  it  in  to  enable  himself  to 
retain  the  money  for  his  own  accommoda- 
tion, sufficiently  shows  intent  to  defraud  to 
sustain  a  conviction  of  forgery,  although  he 
also  intended  to  taKe  up  the  note  when  it 
fell  due.  Spears  v.  People,  4:  402,  77  N.  E. 
112,  220  111.  72. 

forio;r  jeopardy. 

See  Cbiminal  Law,  3. 

FORTHCOMING  BOND. 

See  Levy  and  Seizube. 

FRAUD. 

Assignment  of  Right  to  Recover  Dam- 
ages for,  see  Assignment. 

In  Procuring  Signature  to  Note,  see 
Bills  and  Notes,  4. 

By  Executor  in  Sale  of  Real  Estate,  see 
Executors  and  Administbatobs,  5. 

Eflfect  of,  to  Prevent  Barring  of  Action, 
see  Limitation  of  Actions,  1. 

Cancelation  for,  of  Notes  Held  as  Col- 
lateral  Security,   see  Pledge  and 

COLLATEBAL  SeCUBITT,   1. 

1.  One  who  makes  a  false  representa- 
tion owes  no  duty  of  care  to  tell  the  truth 
to  those  to  whom  he  does  not  communicate 
it,  and  to  whom  he  does  not  anticipate  that 
it  will  be  conveyed,  and  a  person  of  ordinary 
prudence  and  intelligence  would  not  antici- 
pate that  it  would  be  conveyed;  and  such 
parties  have  no  cause  of  action  against  him 
for  injuries  they  sustain  in  reliance  upon  it. 
Western  U.  Teleg.  Co.  v.  Schriver,  4:  678, 
141    Fed.    538,   —   0.    C.   A.   — . 

2.  The  rule  that  where  one  of  two  inno- 
cent parties  must  suffer  from  the  fraud  of  a 
third,  he  who  furnishes  the  means  to  com- 
mit it  must  bear  the  loss,  is  applicable  to 
cases  in  which  the  party  chargeable  makes 
the  third  party  his  real  or  apparent  agent, 
or  in  which  he  provides  the  means  inten- 
tionally, or  for  a  dishonest  purpose,  or  negli- 
gently, or  where  he  derives  a  benefit  from 
the  fraud  of  the  third  party.  It  does  not 
usually  apply  where  one  innocently,  for  an 
honest  purpose,  and  with  reasonable  care, 
furnishes  to  a  third  party  the  means  by 
which  he  perpetrates  a  fraud  from  which 
he  who  provides  the  means  derives  no 
benefit.  Western  U.  Teleg.  Co.  v.  Schriver, 
4:  678,  141  Fed.  538,  —  C.  C.  A.  — . 

Notes. 

Municipal    declaration    of  forfeiture    of 

street  franchise  or  privilege  for  breach  of 

conditions     as     a     judicial  determination 

(Case  Note).  321 

GARNISHMENT. 

A  verdict  upon  which  no   judgment 
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has  been  entered  is  not  subject  to  garnish- 
ment. CappelU  T.  Wood,  4:  624,  62  AtL  978, 
—  R.  I.  — . 

Notes. 

Garnishment  of  verdict  before  judgment 
(Case  Note).  624 

GAS. 

See  Mi>'E8,  2. 

GUEST. 

Duty  of  Saloon  Keeper  toward,  see 
*  Saloon  8. 

HIGHWAYS. 

Use  of  Automobiles  on,  see  Automo- 
biles. 

Nature  of  Action  of  Municipal  Author- 
ities in  Revoking  Privileges  in,  see 
Municipal  Corporations,  1. 

1.  Authority  to  locate  a  voting  booth 
in  the  traveled  part  of  a  highway  is  not 
conferred  upon  the  public  officers  by  a  stat- 
ute directing  them  to  designate  a  polling 
place  in  a  public,  orderly,  and  convenient 
portion  of  the  precinct,  and,  if  no  such  place 
can  be  found  within  the  precinct,  then  in 
an  adjoining  one.  Haberlil  v.  Boston,  4:  571, 
76  N.  E.  907,  190  Mass.  358. 

2.  The  location,  without  authority,  of 
a  voting  booth  in  a  public  highway,  may 
constitute  a  defect  therein  which  will  re- 
quire the  municipal  corporation  to  exer- 
cise reasonable  diligence  to  protect  the  pub- 
lic travel.  Haberlil  v.  Boston,  4:  571,  76  N. 
E.  907,  190  Mass.  358. 

Notes. 

Right  of  municipal  corporation  to  place 
polling  booth  in  street  (Case  Note).        571 

Duty  and  liability  of  person  operating 
automobile  on  public  street  or  highway 
(Case  Note).  1130 

HOMESTEAD. 

Right  to  Partition  of,  see  Partition. 

1.  A  mother  and  an  adult  son,  who  is 
Incapable  of  caring  for  himself  and  receives 
support  from  her,  merely  doing  chores  about 
the  house,  constitute  a  family  capable  of 
claiming  a  homestead.  Sheehy  v.  Scott,  4: 
365,  104  N.  W.  1139,  —  Iowa,  — . 

2.  The  heirs  do  not  take  the  homestead 
of  their  ancestor  free  from  his  debts  con- 
tracted prior  to  its  acquisition,  under  a 
statute  providing  that  the  homestead  of 
every  pensioner,  whether  the  head  of  a  fam- 
ily or  not,  purchased  with  pension  money, 
shall  be  exempt,  and  such  exemption  shall 
apply  to  debts  contracted  prior  to  its  pur- 
(Hiase,  where,  under  the  statutes,  such  ex- 
emption would  not  apply  to  homesteads  in 
general.  Beatty  v.  Wardell,  4:  544,  105  N. 
W.  367,  —  Iowa,  — . 

Notes. 

What  constitutes  a  "family"  under  the 
homestead  and  exemption  laws  (Subject 
Note).  365 
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Right  of  heirs  to  exemption  of  homestead 
from  ancestor's  debts  contracted  prior  to  its 
acquisition  by  him  (Case  Note).  54^ 

HOMICIDE. 

Burden  of  Showing  Extenuating  Cir- 
cumstances for,  see  Evidence,  15. 

Question  for  Jury  Whether  Malice  Ex- 
isted in  Case  of,  see  Trial,  24. 

Correctness  of  Instructions  in  Trial  for,. 
See  Trial,  36,  41,  42, 

Contradicting  or  Discrediting  Witnes'^s. 
on  Trial  for, -see  Witnesses,  2-4. 

1.  Legal  malice  is  the  intent  unlawfully 
to  take  human  life  in  cases  where  the  la-, 
neither  mitigates  nor  justifies  the  killinir. 
Mann  v.  State,  4:  934,  53  S.  E.  324,  124 
Ga.  760. 

2.  The  mere  attempt  to  flee  from  the 
scene  of  a  homicide  before  the  fatal  shot  \^ 
fired  will  not  absolve  from  responsibility  one 
who  aided,  abetted,  and  encouraged  its  com- 
mission to  the  extent  of  commanding  the 
one  who  committed  it  to  shoot  deceased. 
State  v.  Forsha,  4:  576,  88  S.  W.  746,  11H> 
Mo.  296. 

Provocation;   abusive  words. 

3.  Mere  w^ords,  however  abusive  and  in- 
sulting, will  not  justify  an  assault,  nor  con- 
stitute a  sufficient  provocation  to  reduce  to 
manslaughter  what  would  otherwise  be  lAur- 
der.  State  v.  Buflington,  4:  154,  81  Pac- 
465,  71  Kan.  804. 

4.  Abusive  language  to  a  carrier's  agent, 
by  a  passenger  who  is  angry  at  a  char«!& 
for  storage  on  his  baggage,  cannot  justify 
or  excuse  the  act  of  the  agent  in  shoot incr 
him  when  he  is  going  out  of  the  ofii('«'. 
Daniel  v.  Petersburg  R.  0>.  4:  485,  23  S.  E. 
327,  117  N.  C.  692. 

Notes. 

Insulting  words  or  conduct  as  a  provoca- 
tion to  homicide  (Subject  Note).  l.>4 

Withdrawal  from  participation  in  homi- 
cide, which  will  relieve  from  criminality 
(Subject  Note).  oi^ 

HUSBAND  AND  WIFE. 

>'or  Alimony,  see  Alimony. 
For  Divorce,  see  Divorce. 

1.  Under  a  statute  permitting  a  married 
woman  to  maintain  actions  for  injuries  in 
the  same  manner  as  if  sole,  she  may  main- 
tain an  action  for  the  alienation  from  her  of 
the  affections  of  her  husband.  Nolin  v. 
Pearson,  4:  643,  77  N.  E.  890,  —  Mass.  — . 

2.  In  Kansas,  coverture  affords  n«> 
ground  for  declaring  invalid  a  married 
woman's  contract,  even  although  she  po:>- 
sesses  no  separate  estate  or  separate  trade- 
or  business.  Harrington  v.  Lowe,  4:  547,  &4 
Pac.  570,  —  Kan  — . 

3.  The  execution  by  a  man  of  a  second 
mortgage  upon  his  land,  in  which  his  wife 
does  not  join,  does  not  defeat  her  right  to 
redeem,  under  'her  unassigned  right  of  dow- 
er,  from   a   first   mortgage   in   which   she 
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joined.    Hays    ▼.    Cretin,    4:  1039,    ®2    Atl. 
1028,  102  Md.  695. 

4.  A  widow,  in  redeeming  from  a  first 
mortgage  on  her  deceased  husband's  prop- 
erty in  which  she  joined,  is  not  bound  to 
pay  a  second  mortgage  and  an  open  account 
held  by  the  purchaser  at  the  execution  sale 
n^rainst  her  husband  for  which  she  was  not 
liable.  Hays  v.  Cretin,  4:  1039,  62  Atl. 
1028,  102  Md.  695. 

Notes. 

Ownership  of  separate  estate,  trade,  or 
business  as  a  condition  of  married  wom- 
a.n'8  right  to  contract    (Case  Note).       547 

Right  of  wife,  under  modem  married 
women's  acts,  to  sue  for  alienation  of  the 
iiffections  of  her  husband  (Case  Note).  643 

INCRIMINATION. 

See  Criminal  Law,  1,  2. 

INDICTMENT,       INFORMATION,       AND 
COMPLAINT. 

The  verification  of  an  information  is 
not  invalidated  by  the  omission  of  the  seal 
•of  the  court  to  the  jurat.  State  y.  Forsha, 
A'  576,  88  S.  W.  746,  190  Mo.  296. 

INFANTS. 

Liability  of  Master  for  Injury  to  Child 
Permitted  by  Servant  to  Ride  upon 
Wagon,  see  Master  and  Servant, 
39. 
Neglifrence  Causing  Injury  to,  see 
Negligence,  4,  5. 

INJUNCTION. 

Punishment  for  Violation  of,  see  Con- 
tempt, 1-3,  6. 
Right  to  Fine  Corporation  for  Violation 

of,  see  CORPOBATIONS,  1. 

Against  strikers. 

1.  Equity  may  enjoin  a  labor  union,  the 
members  of  which  are  on  a  strike,  from  pre- 
^'enting  the  employment  of  other  persons  in 
their  places  by  force,  threats,  intimidation, 
And  picketing.  Franklin  Union  No.  4  v. 
People,  4:  looi,  77  N.  E.  176,  220  111.  355. 

2.  Striking  employees  and  the  union  to 
which  they  belong,  and  which  is  aiding 
them,  may  be  enjoined  from  congregating 
alK)ut  the  entrance  to  the  place  of  business 
of  their  former  employer  and  endeavoring 
to  persuade  his  customers  to  withhold  their 
patronage  from  him.  Jensen  v.  Cooks'  & 
AVaiters'  Union,  4:  30a,  81  Pac.  1069,  39 
Wash.  .531. 

To  protect  trademark. 

3.  It  is  essential  that  the  owner  of  a 
trademark  who  applies  for  an  injunr*tion  to 
restrain  a  competitor  from  injuring  his 
property  by  making  false  representations 
fihould  not,  in  his  trademark  or  his  adver- 
tisements and  business,  be  himself  guilty  of 
any  false  or  misleading  representations;  but 
not  every  exaggerated  recommendation  of 
one's  own  goods  is  to  be  regarded  as  such  a 
false  representation  as  will  lead  a  court  of 
equity  to  withhold  relief,  but  rather  such 
4L.R.A.(N.S.) 


materially  fraudulent  statements  as  to  the 
character,  quality,  and  make  of  the  eoods 
as  tend,  if  untrue,  to  deceive  the  public  to 
its  injury.  Regent  Shoe  Mfg.  Co.  v.  Haaker, 
4:  447,  106  N.  W.  595,  —  Neb.  — . 
Against  interference  with  bridge. 

4.  Equity  will  grant  relief  in  an  action 
brought  by  a  village  to  enjoin  inteiferenco 
with  a  bridge  by  one  threatening  to  remove 
the  railing  of  the  bridge  for  the  purpose 
of  connecting  the  floor  of  the  structure  with 
the  platform  leading  to  a  building  which  he 
has  erected  for  saloon  purposes/ where  the 
complaint  alleges  the  corporate  capacity  of 
the  plaintiff,  and  that  the  defendant's 
threatened  acts  will  create  a  nuisance  and 
endanger  the  health  of  the  inhabitants  of 
the  village,  and  will  result  in  damage  to  tho 
property  of  the  town,  or  may  be  the  means 
of  causes  of  action  for  damage  against  the 
village.  Sand  Point  v.  Doyle,  4:  810,  83 
Pac.  598,  —  Idaho,  — . 

To    prevent    removal    of    street    railway 
tracks. 

5.  After  the  repeal  by  the  council  of  a 
town,  pursuant  to  notice,  of  an  ordinance 
granting  a  street  railway  privilege  in  a 
street,  the  railway  company  may,  by  in- 
junction, prevent  the  town  authorities  from 
removing  or  disturbing  its  track,  if  no  cause 
of  forfeiture  exists,  or  the  circumstances 
shown  are  such  as  to  call  for  the  exercise  of 
equity  jurisdiction  to  relieve  from  forfeiture. 
Wheeling  &  E.  G.  R.  Co.  v.  Triadelphia,  4: 
321,  52  S.  E.  499,  —  W.  Va.  — . 

Against  void  county  contract. 

6.  A  citizen  and  taxpayer  of  a  county 
may  maintain  a  bill  to  enjoin  the  execution 
of  a  void  contract  by  the  county  to  employ 
a  person  to  search  for  property  omitted 
from  the  tax  lists  for  a  percentage  of  the 
amount  recovered.  Stevens  v.  Henry  Coun- 
ty, 4:  399,  75  N.  E.  1024,  218  111.  468. 
Violation  of. 

7.  One  against  whom  an  injunction  is 
issued  cannot  ignore  it  on  the  ground  that 
it  is  broader  in  its  terms  than  the  bill  jus- 
tifies. Franklin  Union  No.  4  v.  People,  4: 
looi,  77  N.  E.  176,  220  111.  355. 

8.  Defect  of  parties  plaintiff  will  not 
deprive  a  court  of  jurisdiction  to  hear  an 
application  for  injunction,  or  justify  defend- 
ant in  ignoring  an  injunction  which  is 
granted.  Franklin  Union  No.  4  v.  People, 
4:  1001,  77  N.  E.  176,  220  HI.  355. 

Notes. 

Injunction  against  saloon  because  of  char- 
acter of  locality  (Case  Note).  810 

Necessity  of  fraudulent  intent  to  justify 
injunction  against  unfair  competition  (Caso 
Note).  960 

INNKEEPERS. 

Saloon  Keeper  as,  see  Saloons. 

INSOLVENCY. 

Notes. 
Liquor  license  as  asset  (Case  Note).      623 
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INSURANCE. 

1.  The  retention  of  a  mutual  benefit 
r«»rtificate  payable  to  the  "lej^al  represent- 
atives" of  the  member^  which,  because  of 
lack  of  authority  in  the  society  to  provide 
otherwise,  must  be  construed  as  heirs,  after 
the  amendment  of  the  charter  so  as  to  per- 
mit a  payment  to  assigns,  without  any  at- 
tempt to  change  the  beneficiary  according 
to  the  rules  of  the  order  and  the  execution 
of  a  will  in  favor  of  an  assign,  will  not  de- 
prive the  heirs  of  the  right  to  the  fund  on 
the  theory  that  the  amendment  restored  to 
the  words  "legal  representatives"  their  pri- 
mary meaning.  Re  Harton,  4:  939,  62  Atl. 
1058,  213  Pa.  499. 

Construction  of  policy. 

Admissibility  of  Parol  Evidence  to  Ex- 
plain Policy,  see  Evidence,  18,  20. 

2.  One  applying  for  insurance  on  a 
^'dwelling  house"  which  he  states  is  in  proc- 
ess of  erection  complies  with  his  undertak- 
ing if,  when  occupied,  the  buildin;^  is  used 
for  that  purpose.  Harris  v.  Nortli  Amer- 
ican Ins.  Co.  4:  1 137,  77  N.  E.  493,  190  Mass. 
361. 

3.  A  contract  by  n  mutual  benefit 
society,  having  charter  power  to  pay  sums 
to  the  family  and  heirs  of  deceased  mem- 
bers, to  pay  to  his  "legal  representatives," 
will  be  construed  to  mean  his  "heirs."  Re 
Harton,  4:  939,  62  Atl.  1058,  213  Pa.  499. 

4.  A  provision  in  an  accident  insurance 
policy  that  it  does  not  cover  beinj;  on  any 
railroad  right  of  way  means  on  tbo  track. 
Starr  v.  yEtna  L.  Ins.*  Co.  4:  636,  83  Pac.  113, 

-  Wash.  — . 

5.  A  beneficial  association  issuing  death 
benefit  certificates  is  not  within  the  mean- 
ing of  a  question  in  an  insurance  application 
as  to  whether  or  not  applicant  lias  ever  been 
rejected  by  any  company.  Lyon  v.  United 
Aioderns,  4:  247,  83  Pac.  804,  —  Cal.  — . 

6.  A  provision  in  a  mutual  l>enef.t  cor- 
tificate  that  the  amount  should  l)e  paid 
within  a  certain  time  after  satisfactory 
proof  of  the  validity  of  the  claim  does  not 
require  proof  of  the  validity  of  the  certifl- 
ciite.  Lyon  v.  United  Moderns,  4:  247,  83 
Pac.  804,  —  Cal.  — , 
Representations;   materiality. 

7.  The  materiality  of  representations 
made  in  an  application  for  fire  insuraiifc  bc- 
conies  unimportant  where,  by  thc:  express 
terms  of  the  application,  it  is  made  a  part 
of  the  contract  of  insuran<'e,  and  chc  repre 
seiitations  contained  therein  are  wnrnintcd 
by  the  applicant,  and  it  is  provided  that  the 
|K)licy  shall  be  void  if  any  of  the  represen- 
tations are  not  true,  for,  under  such  stipu- 
lations, in  a  suit  to  recover  loss  occasioned 
by  the  destruction  by  fire  of  the  property 
insured,  the  insurance  company  is  relieve<l 
from  showing,  and  the  insured  is  estopped 
I'roin  denying,  that  they  were  miller ial  to 
the  contract.  Deming  Invest.  Co.  v.  »S»iaw- 
iicc  F.  ins.  Co.  4:  607,  83  Pa?.  018,  — 
Okla.  — . 
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(Conditions    generally;    notice;    reasonable- 
ness. 

8.  The  insured,  by  accepting  a  fi-.-c  in- 
surance policy,  is  charged  with  notice  of  it*^ 
contents,  and  is  bound  by  its  conditi<ini>. 
Re  Millers*  &  M.  Ins.  Co.  4:  231,  106  X.  W. 
486,  —  Minn.  — . 

0.  In  an  application  for  fire  insuran-'-. 
made  for  the  purpose  of  informing  the  in- 
surance company  of  the  facts  with  referent*^ 
to  the  property  sought  to  be  insured,  an«l 
to  furnish  it  information  upon  which  it  in 
to  act  in  accepting  or  refusing  the  risk,  an^i 
wherein  the  applicant  warrants  his  answers 
to  be  true,  a  stipulation  in  an  applicatioa 
and  policy  that,  if  any  of  the  statement.^ 
made  in  the  application  by  the  applicant  are 
untrue,  the  policy  shall  be  void,  is  a  reason- 
able stipulation.  Deming  Invest.  Co.  v. 
Shawnee  F.  Ins.  Co.  4:  6^,  83  Pac.  918,  — 
Okla,  — . 
Conditions  as  to  title. 

10.  A  provision  in  a  fire  insurance  polif-r 
that  it  shall  be  void  if  the  subject  of  in- 
surance be  a  building  standing  on  group <i 
not  owned  by  the  insured  in  fee  simple  ap- 
plies to  the  conditions  existing  at  the  dat<^ 
of  the  policy,  and  not  to  future  changes  in 
title.  Re  Millers'  &  M.  Ins.  Co.  4:  231,  1»>; 
N.  W.  485,  —  Minn.  — . 

11.  It  is  incumbent  upon  an  applicant 
for  fire  insurance  to  disclose  the  nature  of 
his  title.  Re  Millers*  &  M.  Ins.  Co.  4:  23 1» 
106  N.  W,  485,  —  Minn.  — . 

12.  An  insurance  company,  by  issuing;  \ 
fire  insurance  policy  without  inquiry,  do<^ 
not  waive  its  conditions  as  to  title  ani 
ownership.  Re  Millers'  &  M.  Ins.  Go.  4:  23% 
106  X.  W.  485,  —  Minn.  — . 

13.  A  contract  of  fire  insurance  is  •'n- 
tire,  and  the  increase  of  moral  hazard  dll'^ 
to  the  fact  that  the  insured  does  not  own 
the  land  upon  which  the  insured  buildin;: 
stands  affects  not  only  the  building,  but  th- 
en tire  property,  in  case  of  its  destruction 
by  fire.  Re  Millers'  &  M.  Ins.  Co.  4:  231, 
106  N.  W.  485,  —  Minn.  — . 

14.  No  change  has  taken  place  in  the  in- 
terest, title,  or  possession  of  the  holder  ot 
a  fire  insurance  policy  where,  at  the  time  ')* 
the  loss,  the  insured  owns  the  title  of  th^ 
subject  of  the  insurance,  although  he  lid- 
made  an  executory  contract  to  convey  th- 
property,  and  the  consideration  has  Us-i 
fully  paid,  when  no  transfer,  either  of  ilu- 
title  or  possession,  has  been  actually  uiad*- 
(*arner  v.  Milwaukee  M.  Ins.  Co.  4:  654,  ^^ 
Pac.  717,  —  Kan.  — . 

15.  The  word  "interest,"  in  a  forfeit  tir- 
clause  of  an  insurance  policy,  which  pn>vi<i>'^ 
that  the  policy  shall  become  void  "if  anv 
change  shall  take  place  in  the  interest,  tir)< . 
or  possession  of  the  subject  of  insurant. ' 
has  application  only  where  the  insured  ow  i.^ 
and  insures  an  interest  less  than  title,  ani 
has  no  application  where  the  insured  o\\^ls 
the  title.  Garner  v.  Milwaukee  Mechaniis' 
Ins.  Co.  4:  654,  84  Pac.  717,  —  Kan.  — . 
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joined.    Hays    t.    Cretin,    4:  Z039,   ^   -^^1* 
1028,  102  Md.  695. 

4.  A  widow,  in  redeeming  from  a  first 
mortgage  on  her  deceased  husband's  prop- 
erty in  which  she  joined,  is  not  bound  to 
pay  a  second  mortgage  and  an  open  account 
held  by  the  purchaser  at  the  execution  sale 
nj^inst  her  husband  for  which  she  was  not 
liable.  Havs  v.  Cretin,  4:  1039,  62  Atl. 
1028,  102  Md.  695. 

Notes. 

Ownership  of  separate  estate,  trade,  or 
business  as  a  condition  of  married  wom- 
an's right  to  contract   (Case  Note).       547 

Right  of  wife,  under  modem  married 
women's  acts,  to  sue  for  alienation  of  the 
iiffections  of  her  husband  (Case  Note).  643 

INCRIMINATION. 

See  Criminal  Law,  1,  2. 

INDICTMENT,       INFORMATION,       AND 
COMPLAINT. 

The  verification  of  an  information  is 
not  invalidated  by  the  omission  of  the  seal 
of  the  court  to  the  jurat.  State  y.  Forsha, 
a:  576*  88  S.  W.  746,  190  Mo.  296. 

INFANTS. 

Liability  of  Master  for  Injury  to  Child 

Permitted  by  Servant  to  Ride  upon 

Wagon,  see  Master  and  Servant, 

39. 
Negligence     Causing     Injury     to,     see 

Negligence,  4,  5. 

INJUNCTION. 

Punishment  for  Violation  of,  see  Con- 
tempt, 1-3,  5. 

Right  to  Fine  Corporation  for  Violation 
of,  see  Corporations,  1. 

Against  strikers. 

1.  Equity  may  enjoin  a  labor  union,  the 
tnembers  of  which  are  on  a  strike,  from  pre- 
venting the  employment  of  other  persons  in 
their  places  by  force,  threats,  intimidation, 
and  picketing.  Franklin  Union  No.  4  y. 
People,  4:  1001,  77  N.  E.  176,  220  111.  355. 

2.  Striking  employees  and  the  union  to 
which  they  belong,  and  which  is  aiding 
them,  may  be  enjoined  from  congregating 
about  the  entrance  to  the  place  of  business 
of  their  former  employer  and  endeavoring 
to  persuade  his  customers  to  withhold  their 
pntronage  from  him.  Jensen  v.  Cooks*  & 
AVaiters'  Union,  4:  302,  81  Pac.  1069,  39 
Wash.  531. 

To  protect  trademark. 

3.  It  is  essential  that  the  owner  of  a 
trademark  who  applies  for  an  injunction  to 
restrain  a  competitor  from  injuring  his 
property  by  making  false  representations 
should  not,  in  his  trademark  or  his  adver- 
tisements and  business,  be  himself  guilty  of 
any  false  or  misleading  representations;  but 
not  every  exaggerated  recommendation  of 
one*s  own  goods  is  to  be  regarded  as  such  a 
false  representation  as  will  lead  a  court  of 
«quity  to  withhold  relief,  but  rather  such 
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materially  fraudulent  statements  as  to  the 
character,  quality,  and  make  of  the  goods 
as  tend,  if  untrue,  to  deceive  the  public  to 
its  injury.  Regent  Shoe  Mfg.  Co.  v.  Haaker, 
4:  447,  106  N.  W.  595,  —  Neb,  — . 
Against  interference  with  bridge. 

4.  Equity  will  grant  relief  in  an  action 
brought  by  a  village  to  enjoin  interference 
with  a  bridge  by  one  threatening  to  remove 
the  railing  of  the  bridge  for  the  purpose 
of  connecting  the  floor  of  the  structure  with 
the  platform  leading  to  a  building  which  he 
has  erected  for  saloon  purposes/ where  the 
complaint  alleges  the  corporate  capacity  of 
the  plaintiff,  and  that  the  defendant's 
threatened  acts  will  create  a  nuisance  and 
endanger  the  health  of  the  inhabitants  of 
the  village,  and  will  result  in  damage  to  tho 
property  of  the  town,  or  may  be  the  means 
of  causes  of  action  for  damage  against  the 
village.  Sand  Point  v.  Doyle,  4: 810,  83 
Pac.  598,  —  Idaho,  — . 

To    prevent    removal    of    street    railway 
tracks. 

5.  After  the  repeal  by  the  council  of  a 
town,  pursuant  to  notice,  of  an  ordinance 
granting  a  street  railway  privilege  in  a 
street,  the  railway  company  may,  by  in- 
junction, prevent  the  town  authorities  from 
removing  or  disturbing  its  track,  if  no  cause 
of  forfeiture  exists,  or  the  circumstances 
shown  are  such  as  to  call  for  the  exercise  of 
equity  jurisdiction  to  relieve  from  forfeiture. 
Wheeling  &  E.  G.  R.  Co.  v.  Triadelphia,  4: 
321,  52  S.  E.  499,  —  W.  Va.  — . 

Against  void  county  contract. 

6.  A  citizen  and  taxpayer  of  a  county 
may  maintain  a  bill  to  enjoin  the  execution 
of  a  void  contract  by  the  county  to  employ 
a  person  to  search  for  property  omitted 
from  the  tax  lists  for  a  percentage  of  the 
amount  recovered.  Stevens  v.  Henry  Coun- 
ty, 4:  399,  75  N.  E.  1024,  218  111.  468. 
Violation  of. 

7.  One  against  whom  an  injunction  is 
issued  cannot  ignore  it  on  the  ground  that 
it  is  broader  in  its  terms  than  the  bill  jus- 
tifies. Franklin  Union  No.  4  v.  People,  4: 
xooi,  77  N.  E.  176,  220  111.  355. 

8.  Defect  of  parties  plaintiff  will  not 
deprive  a  court  of  jurisdiction  to  hear  an 
application  for  injunction,  or  justify  defend- 
ant in  ignoring  an  injunction  which  is 
granted.  Franklin  Union  No.  4  v.  People, 
4:  looi,  77  N.  E.  176,  220  III.  355. 

Notes. 

Injunction  against  saloon  because  of  char- 
acter of  locality  (Case  Note).  810 

Necessity  of  fraudulent  intent  to  justify 
injunction  against  unfair  competition  (Casit 
Note).  960 

INNKEEPERS. 

Saloon  Keeper  as,  see  Saloons. 

INSOLVENCY. 

Notes. 
Liquor  license  as  asset  (Case  Note).      626 
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INSURANCE.  , 

1.  The  retention  of  a  mutttal  b«tnefit 
certificate  payable  to  the  "legal  represent- 
atives" of  the  member,  which,  because  of 
lack  of  authority  in  the  society  to  provide 
otherwise,  must  be  construed  as  heirs,  after 
the  amendment  of  the  charter  so  as  to  per- 
mit a  payment  to  assigns,  without  any  at- 
tempt to  change  the  beneficiary  according 
to  the  rules  of  the  order  and  the  execution 
of  a  will  in  favor  of  an  assign,  will  not  de- 
prive the  heirs  of  the  right  to  the  fund  on 
the  theory  that  the  amendment  restored  to 
the  words  "legal  representatives"  their  pri- 
mary meaning.  Re  llarton,  4:  939,  62  Atl. 
1058,  213  Pa.  499. 

Conatniction  of  policy. 

Admissibility  of  Parol  Evidence  to  Ex- 
plain Policy,  see  Evidence,  18,  20. 

2.  One  applying  for  insurance  on  a 
"dwelling  house"  which  he  states  is  in  proc- 
ess of  erection  complies  with  his  undertak- 
ing if,  when  occupied,  the  buildin;»  is  used 
for  that  purpose.  Harris  v.  North  Amer- 
ican Ins.  Co.  4:  X137,  77  N.  E.  493,  190  Mass. 
361. 

3.  A  contract  by  a  mutual  benefit 
society,  having  charter  power  to  pay  sums 
to  the  family  and  heirs  of  deceased  mem- 
bers, to  pay  to  his  "legal  repreRontatives," 
will  be  construed  to  mean  his  "heirs."  Re 
Harton,  4:  939>  62  Atl.  1058,  213  Pa.  499. 

4.  A  provision  in  an  accident  insurance 
policy  that  it  does  not  cover  beiii^'  on  any 
railroad  right  of  way  means  on  tlio  track. 
Starr  v.  /Etna  L,  Inn.  Co.  4:  636,  83  Pac.  113, 

-  Wash.  — . 

.5.  A  beneficial  association  issuing  death 
benefit  certificates  is  not  within  the  mean- 
ing of  a  question  in  an  insurance  application 
as  to  whether  or  not  applicant  lias  ever  been 
rejected  by  anv  company.  Lyon  v.  United 
Aiodorns,  4:  247,  83  Par.  804,  ~  Cal.  — . 

6.  A  proviwion  in  a  mutual  benef.t  cer- 
tificate that  the  amount  should  be  paid 
within  a  certain  time  after  satisfactory 
proof  of  the  validity  of  the  claim  does  not 
require  proof  of  the  validity  of  the  certifi- 
<'»ite.  Lyon  v.  Tnited  Moderns,  4:  247,  83 
l»ac.  804^  —  Oal.  — . 
Representations;  materiality. 

7.  The  materiality  of  representations 
ina<le  in  an  application  for  fire  insurance  be- 
comes unimportant  where,  by  tht;  express 
terms  of  the  application,  it  is  made  a  part 
of  the  contract  of  insurance,  and  tiie  repre 
sentations  contained  therein  nrc  wnr»"antcd 
by  the  applicant,  and  it  is  provided  that  the 
jwlicy  shall  be  void  if  any  of  the  represen- 
tations are  not  true,  for,  imder  such  stipu- 
lations, in  a  suit  to  recover  loss  occasioned 
by  the  destruction  by  fire  of  the  property 
insured,  the  insurance  company  is  relieve*! 
from  showing,  and  the  insured  is  estopped 
from  denying,  that  they  were  miileriHl  to 
t!»e  contract.  Deming  Invest.  Co.  v.  Shaw- 
nee F.  Ins.  Co.  4:  607,  83  Pa?.  018,  — 
Okla.  — . 
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Conditions    generally;    notice;    reasonable- 
ness. 

8.  The  insured,  by  accepting  a  fi;*e  in- 
surance policy,  is  charged  with  notice  of  it» 
contents,  and  is  bound  by  its  condition.-'. 
Re  Millers'  &  M.  Ins.  Co.  4:  23i»  106  X.  W. 
485,  —  Minn.  — . 

0.  In  an  application  for  fire  insunuv^-. 
made  for  the  purpose  of  informing  the  in- 
surance company  of  the  facts  with  referem f- 
to  the  property  sought  to  be  insured,  ani 
to  furnish  it  information  upon  which  it  i^ 
to  act  in  accepting  or  refusing  the  risk,  an<t 
wherein  the  applicant  warrants  his  answers 
to  be  true,  a  stipulation  in  an  appllcatiun 
and  policy  that,  if  any  of  the  statement^ 
made  in  the  application  by  the  applicant  are 
untrue,  the  policy  shall  be  void,  is  a  reason- 
able stipulation.  Deming  Invest.  Co. 
Shawnee  F.  Ins.  Co.  4:  6^,  83  Pac.  918,  — 
Okla.  — . 
Conditions  as  to  title. 

10.  A  provision  in  a  fire  insurance  policy 
that  it  shall  be  void  if  the  subject  of  in- 
surance be  a  building  standing  on  grouiut 
not  owned  by  the  insured  in  fee  simple  ap 
plies  to  the  conditions  existing  at  the  diit** 
of  the  policy,  and  not  to  future  changes  in 
title.  Re  Millers'  &  M.  Ins.  Co.  4:  231,  1»>» 
N.  W.  485,  —  Minn.  — . 

11.  It  is  incumbent  upon  an  applicant 
for  fire  insurance  to  disclose  the  nature  of 
his  title.  Re  Millers'  &  M.  Ins.  Co.  4:  231, 
106  N.  W.  485,  —  Minn.  — . 

12.  An  insurance  company,  by  issuin;:  a 
fire  insurance  policy  without  inquiry,  den-, 
not  waive  its  conditions  as  to  title  an! 
ownership.  Re  Millers'  &  M  Ins,  Co.  4:  23% 
106  X.  W.  485,  —  Minn.  — . 

13.  A  contract  of  fire  insurance  is  en- 
tire, and  the  increase  of  moral  hazard  dii^ 
to  the  fact  that  the  insured  does  not  own 
the  land  upon  which  the  insured  buildioL'^ 
stands  affects  not  only  the  building,  but  th- 
entire  property,  in  case  of  its  destruction 
by  fire.  Re  Millers'  &  M.  Ins.  Co.  4:  »3^ 
106  N.  W.  485,  —  Minn.  — . 

14.  No  change  has  taken  place  in  the  in 
terest,  title,  or  possession  of  the  holder  of 
a  fire  insurance  policy  where,  at  the  time  •»•' 
the  loss,  the  insured  owns  the  title  of  th  ^ 
subject  of  the  insurance,  although  he  lia^ 
made  an  executory  contract  to  convey  th»' 
property,  and  the  consideration  has  lH>«-n 
fully  paid,  when  no  transfer,  either  of  th^- 
title  or  possession,  has  been  actually  m;i<i«' 
(larner  v.  Mihvaukee  M.  Ins.  Co.  4:  654,  st 
Pac.  717,  —  Kan.  — . 

15.  The  word  "interest,"  in  a  forfeit  iir-^ 
clause  of  an  insurance  policy,  which  provi^I**^ 
that  the  policy  shall  become  void  "if  any 
change  shall  take  place  in  the  interest,  titl*-. 
or  possession  of  the  subject  of  insurance. ' 
has  application  only  where  the  insured  own-^ 
and  insures  an  interest  less  than  title,  an«l 
has  no  application  where  the  insured  ownn 
the  title.  Garner  v.  Milw^aukee  Mechanic' 
Ins.  Co.  4:  654,  84  Pac.  717,  —  Kan.  — . 
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Nonoccupancy  or  diange  in  use. 

16.  A  providion  in  an  insurance  policy 
rendering  it  void  in  case  the  premises  be- 
come vacant  by  the  removal  of  the  owner  or 
occupant  has  no  application  to  a  policy  is- 
sued on  a  building  in  process  of  erection, 
which,  because  not  fully  fitted  for  occu- 
pancy, is  never  occupied  prior  to  the  fire. 
Harris  v.  North  American  Ins.  Co.  4:*ii37, 
77  X.  E.  493,  190  Mass.  361. 

17.  The  removal  from  a  building  in  proc- 
ess of  construction  of  mechanics  who  have 
been  in  possession  under  a  permit  from  the 
insurance  company  does  not  create  a  forfei- 
ture under  a  clause  of  the  policy  making 
it  void  in  case  the  premises  become  vacant 
by  the  removal  of  the  owner  or  occupant, 
HI  nee  the  permit  for  their  presence  refers  to 
t  he  clause  relating  to  incrca,se  of  risk,  and  is 
not  a  waiver  of  the  provision  against  va- 
cancy. Harris  v.  North  American  Ins.  Co. 
4:  1 137,  77  N.  E.  403,  190  Mass.  361. 

18.  The  terms  of  an  insurance  policy  ren- 
dering it  void  in  case  of  vacancy  of  a  build- 
ing cannot  be  changed  by  implied  waiver  in 
the  issuance  of  a  policy  on  a  building  known 
to  be  unoccupied,  since  the  provision  refers 
to  a  possible  future,  and  not  a  present,  use 
of  the  property.  Harris  v.  North  American 
Ins.  Co.  4:  1137,  77  N.  E.  493,  190  Mass.  361. 

19.  A  building  in  process  of  construction 
is  not  within  the  meaning  of  an  instruction 
by  an  insurance  company  to  its  agent  not  to 
insure  unoccupied  buildings.  Harris  v. 
North  American  Ins.  Co.  4:  11 37,  77  N.  E. 
493,  190  Mass.  361. 

20.  Conditions  in  fire  insurance  policies 
that  they  shall  be  void  if  the  use  of  the 
insured  building  be  changed  or  if  it  become 
vacant  or  unoccupied  are  broken  and  no  re- 
covery can  be  had  in  an  action  on  the 
policies  where,  at  the  time  of  the  loss,  the 
building  was  used  for  the  temporary  stor- 
age of  the  library  and  a  portion  of  the 
household  effects  of  a  teacher  formerly  liv- 
ing therein,  but  its  use  for  school  purposes 
had  been  suspended  for  an  indefinite  period, 
although  a  lease  contemplating  the  estab- 
lishment of  a  new  school  of  the  same  char- 
acter had  been  negotiated,  but  the  tenant 
had  not  arrived  or  taken  possession.  Con- 
necticut F.  Ins.  Co.  V.  Buchanan,  4:  758, 
141  Fed.  877,  —  C.  C.  A.  — . 

21.  Fire  insurance  policies  contemplate 
the  use  and  occupancy  of  the  insured  prop- 
erty as  a  normal  school  and  dwelling  and 
make  the  same  a  condition  to  the  accept- 
ance and  continuance  of  the  risk,  where  one 
of  the  policies  insures  the  premises  as  a 
"normal  school  and  dwelling"  and  the  other 
insures  it  ^'occupied,  and  only  while  occu- 
pied, as  a  normal  school  and  dwelling."  both 
policies  further  providing  that  they  shall  be 
void  in  case  of  change  of  use  or  occupants 
except  change  of  occupants  without  increase 
of  hazard,  or  if  the  building  become  vacant 
or  imoccupied.  Connecticut  F.  Ins.  Co.  v. 
Buchanan,  4:  758,  141  Fed.  877,  —  C.  C. 
A.—. 

Arbitration. 

22.  A  provision  for  arbitration  in  a 
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standard  insurance  policy  the  form  of  which 
has  been  approved  by  the  legislature  can- 
not be  declared  void  as  against  public  pol- 
icy. Grady  v.  Home  F.  &  M.  Ins.  Co.  4: 
288,  63  Atl.  173,  —  R.  I.  — . 

23.  Failure  of  arbitration  through  no 
fault  of  the  insurance  company  does  not 
abrogate  a  provision  in  the  policy  that  no 
action  shall  be  brought  until  the  amount 
of  the  loss  has  been  settled  by  arbitrators, 
and  there  is  nothing  to  show  that  arbitra- 
tion has  become  impossible.  Grady  v.  Home 
F.  &  M.  Ins.  Co.  4:  a88,  63  Atl.  l73,  — 
R.  I.  ~. 

24.  Arbitration  as  to  the  amount  of  tho 
loss  is  a  condition  precedent  to  an  action 
on  an  insurance  policy,  where  the  policy 
expressly  provides  that  no  action  shall  be 
sustainable  until  after  full  compliance  with 
all  conditions,  one  of  which  is  that  in  case 
of  dispute  the  amount  of  loss  shall  be  fixed 
by  arbitration,  (irady  v.  Home  F.  &  M.  Ins. 
Co.  4:  288,  63  Atl.  173,  —  R.  I.  — . 

25.  Noncompliance  with  a  condition  in  an 
insurance  policy  as  to  arbitration  is  waived 
by  the  insurer  by  failure  to  raise  the  que:)- 
tion  in  an  action  on  the  policy,  so  that  re- 
fusal to  direct  a  verdict  in  its  favor  is  not 
error,  although  the  provision  had  not  been 
waived  or  complied  with  prior  to  the  trial. 
Harris  v.  North  American  Ins.  Co.  4:  1137, 
77  N.  E.  493,  190  Mass.  361. 

Waiver  generally. 

26.  An  insurance  company  cannot  take 
advantage  of  a  condition  in  its  policy  to 
avoid  payment  of  a  loss  when  the  facts 
which,  by  its  terms,  invalidate  the  policy, 
were  known  to  it  or  its  agent  wheii  it  issued 
the  policy;  but  this  rule  has  no  application 
when  the  facts  were  not  known,  since  what 
is  not  known  cannot  be  waived.  Re  Millers' 
&  M.  Ins.  Co.  4:  231,  106  N.  W.  486,  — 
Minn.  — , 

Waiver  by  agents. 

27.  An  agent  for  a  fire  insurance  com- 
pany, whose  powers  are  strictly  defined  and 
limited  by  the  express  terms  of  the  contract 
of  insurance,  cannot  act  so  as  to  bind  his 
company  beyond  the  scope  of  his  authority. 
Deming  Invest.  Co.  v.  Shawnee  F.  Ins.  Co. 
4:  607,  83  Pac.  918,  —  Okla.  — . 

28.  If  a  waiver  of  the  stipulations  and 
conditions  contained  in  a  policy  of  fire  in- 
surance relied  upon  is  the  act  and  conduct 
of  an  agent  of  the  insurance  company,  it 
must  be  shown  that  the  agent  had  express 
authority  from  the  company  to  make  the 
waiver,  or  that  the  company  subsequently, 
with  the  knowledge  of  the  facts,  ratified  the 
unauthorized  action  of  the  agent.  Deming 
Invest.  Co.  v.  Shawnee  F.  Ins.  Co.  4:  607, 
83  Pac.  918,  —  Okla.  — . 

29.  An  insurance  agent  having  no  power 
expressly  to  waive  the  provisions  of  a  policy 
rendering  it  void  in  case  the  premises  be- 
come vacant  cannot  surrender  the  contract- 
ual right  of  his  employer  by  issuing  a  policy 
on  vacant  property.  Harris  v.  North  Amer- 
ican Ins.  Co.  4:  1 137,  77  N.  E.  493,  190  Mass. 
361. 
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interest  in  the  coal  remaining  in  place,  of  a 
landowner  who  has  leased  at  a  certain  year- 
ly rental  the  right  to  mine  a  .  specified 
amount  of  coal  from  the  land  each  year,  the 
contract  to  terminate  when  the  coal  shall  all 
have  been  removed  or  the  conditions  of  the 
lease  are  broken,  and  excess  payments  in 
any  year  to  entitle  the  lessee  to  take  out  a 
corresponding  additional  amount  of  coal  at 
any  time  within  six  years;  and  the  sale 
thereunder  will  carry  the  incidental  right  to 
the  rent  or  royalty  under  the  lease.  Cool- 
baugh  V.  Lehigh  &  W.  B.  Coal  Co.  4:  207,  62 
Atl.  94,  213  Pa.  28. 
Conclusiveness, 

6.  A  claim  of  one  as  heir  at  law  to 
real  estate  is  cut  off  by  a  judgment  against 
him  in  an  action  to  quiet  title,  in  which 
the  title  is  put  in  issue,  and  he  might  have 
presented  such  claim  but  did  not.  Remil- 
Hard  v.  Authier,  4:  295,  106  N.  W.  626,  — 
S.  D.  — . 
Relief  against;  redemption. 

Alleging,  as  Ground  for  Vacating,  th&t 
Attorney  Conducting  Trial  Had  No 
Authority,  see  Attobneys,  3. 

6.  An  attorney's  mistake  of  judgment 
as  to  the  law,  or  his  ignorance  of  facts  which 
be  ought  to  have  known,  is  not  sufficient 
ground  for  vacating  a  judgment  of  dismis- 
sal, entered  upon  his  motion.  Bacon  v. 
Mitchell,  4:  244,  106  N.  W.  129,  —  N.  D.  — . 

7.  It  is  an  abuse  of  discretion  for  a  trial 
court  to  refuse  to  open  a  default  and  per- 
mit the  filing  of  an  answer,  where  defend- 
ant's attorneys,  living  a  long  distance  from 
the  place  of  trial,  presented  a  motion  to 
make  the  complaint  more  definite,  accom- 
panied by  an  argument,  and  relied  upon 
plaintiff's  couneel  to  notify  them  of  the 
result  of  the  motion,  which  was  not  done, 
so  that  the  default  was  incurred,  imme- 
lately  after  which  an  affidavit  of  meritori- 
ous defense  and  excusable  neglect  and  an 
answer  were  tendered.  Douglas  v.  Badger 
State  Mine,  4:  296,  83  Pac  178,  —  Wash.  — . 

8.  Ten  days  is  too  short  a  time  to  allow 
for  redemption  from  a  judgfaient  foreclosing 
a  land  contract,  where  the  amount  involved 
is  large,  and  a  substantial  payment  was 
made  when  the  contract  was  entered  into; 
and  the  vendor  has  remained  in  possession 
of  the  property.  Dickson  v.  Loehr,  4:  986, 
106  N,  W.  793,  126  Wis,  641. 

Notes. 

Judgment;  reliance  upon  receiving  notice 
from  opposing  counsel  as  excuse  for  default 
(Case  Note).  196 

Conclusiveness  of  judgment  in  actions  of 
the  nature  of  ejectment,  as  to  claim  of  title, 
previously  acquired,  not  in  issue  (Case 
Note).  295 

JURY. 

That  a  juror  has  formed  and  ex- 
pressed an  ODinion  as  to  the  guilt  of  a3- 
cused  from  rumors  and  newspaper  reports 
does  not  disqualify  him  if  he  states  that  he 
can  give  accused  a  fair  and  impartial  trial 
4L.R.A.(N.S.) 


upon   the  testimony   introduced.    State  ▼• 
Forsha,  4:  576,  88  S.  W.  746,  190  Mo.  296. 

JUSTICE  OF  THE  PEACE. 

A  justice  of  the  peace  does  not  lose 
jurisdiction  of  a  criminal  case  submitted  to 
him  without  a  jury  by  taking  it  under  ad- 
visement, where  the  statute  does  not  pre- 
scribe the  time  within  which  his  judgment 
must  be  rendered.  State  v.  Davis,  4:  1023^ 
92  S.  W.  484,  194  Mo.  485. 

LABOR  ORGANIZATIONS. 

See  also  Picketinq. 

Injunction  against,  see  Ikjttnctxon,  1, 2. 


A  labor  union  cannot  escape  liability^ 
for  the  acts  of  its  members  which  are  the 
direct  result  of  a  strike  which  it  has  inau- 
giirated,  on  the  ground  that  its  officers  ad- 
vised the  members  to  be  orderly  and  obey 
the  law.  Franklin  Union  No.  4  v.  People,. 
4:  looi,  77  N.  K  176,  220  lU.  355. 

LACHES. 

Mere  failure  for  fifteen  years  to  ap- 
ply for  a  legacy  will  not  bar  a  right  to  re- 
cover it,  where  claimant  bad  no  knowledge 
of  his  rights  until  shortly  before  action 
brought,  the  interested  parties  are  all  living,, 
no  evidence  has  been  lost,  there  is  no  uncer- 
tainty as  to  the  amount  due,  or  presump- 
tion of  payment,  and  the  one  who  has  re- 
ceived the  money  from  the  administrator 
has  given  a  refunding  bond.  Grandy  t. 
Kennedy,  4:  944,  52  S.  £.  635,  104  Va.  826. 

LANDLORD  AND  TENANT. 
Covenant  in  lease;    binding  effect  on  as- 
signee. 

1.  A  covenant  in  a  lease  whereby  the 
lessor  expressly  stipulates  that  he  will  not 
be  bound  to  make  repairs,  alterations,  ad- 
ditions, or  improvements  upon  the  leased 
premises,  but  agrees  that  the  lessee,  at  his 
option,  may  make  such  of  them  as  shall  be- 
necessary,  and  that  he  will  reimburse  him 
therefor  to  an  amount  named,  is  a  personal 
■obligation  on  the  part  of  the  original  les- 
sor, and  does  not  run  with  the  reversion  80> 
as  to  bind  an  assignee  thereof.  Willcox  v. 
Kehoe,  4:  466,  62  S.  £.  896,  124  Ga.  484. 

2.  One  who  buys  land  subject  to  a  lease* 
containing  a  covenant  whereby  the  lessor 
expressly  stipulates  that  the  lessee,  at  his 
option,  ma^  make  necessary  repairs,  alter- 
ations, additions,  or  improvements  upon  the 
leased  premises,  and  that  he  will  reimburse 
him  therefor,  is  not  bound  for  the  breach  of 
the  purely  personal  covenant  of  his  predeces- 
sor, made  prior  to  the  sale  to  him.  Willcox 
V.  Kehoe,  4:  466,  52  S.  E.  896,  124  Ga.  484. 

Duty  as  to  condition  of  premises. 

3.  The  duty  of  the  owner  of  an  ofiiee 
building  to  keep  in  proper  condition  the 
common  portions  retained  in  his  possession 
does  not  extend  to  keeping  outer  doors  un- 
locked on  Sunday  to  enable  tenants  to  re- 
move large  pieces  of  furniture  in  case  of 
fire.  Whitcomb  v.  Mason,  4:  565.  62  AtL 
749,  102  Md.  275. 
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i:ended  to  prevail  until  judgment  should  be 
-entered  on  the  contract.  Bank  v.  Doherty, 
w4:  1 191,  84  Pac.  872,  —  Wash.  — . 

INTERFERENCE  WITH  OCCUPATION. 

See  Pleading,  5,  6. 

3NTERURBAN  STREET  RAILWAY. 

As  Additional   Servitude  on  High>vay, 
see  Eminent  Domain,  3. 

JNTOXICATING  LIQUORS. 

Liability  of  Saloon  Keeper  for  Injury 
to  Guest,  see  Master  and  Servant, 
43;  Saloons. 

Assigning  License  as  Collateral  Secu- 
rity, see  Pledge  and  Collateral 
Secubity,  2. 

License  to  Sell  as  Assets  to  Which  Re- 
ceiver of  Licensee  Entitled,  see  Re- 
ceivers, 1. 

:PTohibitlon  and  regulation. 

Sufficiency  of  Title  to  Ordinance  Regu- 
lating, see  Municipal  Corpora- 
tions, 2. 

1.  The  control  of  the  liquor  business  is 
^within  the  police  power  of  the  state,  and 
Testrictions  which  might  lawfully  be  im- 
posed upon  it  might  be  obnoxious  as  an 
allegal  restraint  of  trade  when  applied  to 
other  pursuits  or  avocations.  State  v. 
Oalloway,  4:  109,  84  Pac.  27,  —  Idaho,  — . 

2.  The  power  to  prohibit  the  sale  of  in- 
i;oxicating  liquors  in  the  interest  of  the  pub- 
lic safety,  welfare,  good  order,  and  happi- 
Tiess  of  the  people  during  certain  prescribed 
periods  by  the  proper  legislative  body  is 
no  longer  an  open  question.  State  v.  Callo- 
way, 4:  109,  84  Pac.  27,  —  Idaho,  — . 

3.  The  right  to  sell  liquor  is  not  an  in- 
lierent  right  of  the  citizen,  and  to  prohibit 
him  from  keeping  open  his  place  of  business 
from  12  o'clock  midnight  to  6  o'clock  in  the 
morning,  and  from  12  o'clock  Saturday 
mights  until  6  o'clock  the  following  Monday 
morning,  does  not  deprive  him  of  property 
without  due  process  of  law,  but  is  a  re- 
straint which  in  no  wise  contemplates  a  de- 
.«truction  of  his  business,  but  places  it  with- 
in the  bounds  therein  named,  and  is  simply 
^  regulation  and  restraint.  State  v.  Callo- 
way, 4:  109,  84  Pac.  27,  —  Idaho,  — . 

4.  An  ordinance  regulating  the  hours  in 
"which  intoxicating  liquors  shall  be  sold  is 
.not  objectionable  as  class  legislation  where 
it  is  equally  applicable  to  all  dealers  in  in- 
toxicating liquors,  whether  at  wholesale  or 
retail,  nor  does  it  infringe  any  right,  privi- 
lege, or  immunity  secured  to  the  citizen  by 
i:he  Federal  Constitution  or  that  of  the 
state  of  Idaho.  State  v.  Calloway,  4:  109, 
•84  Pac.  27,  —  Idaho,  — . 

5.  A  provision  in  an  ordinance  regulat- 
ing the  sale  of  intoxicating  liquors,  that  no 
proprietor  of  a  place  where  such  liquors  are 
«old  shall  permit  any  person  or  persons 
'Other  than  himself  or  family  to  enter  the 
premises  during  the  hours  when  the  sale 
of  liquors  is  prohibited,  is  a  reasonable 
regulation,  within  the  pow^er  of  the  common 
-4L.R.A.(N.S.) 


council  to  enact,  and  not  contrary  to  the 
Constitution  or  general  laws  of  the  state  of 
Idaho.  State  v.  Calloway,  4:  109,  84  Pac. 
27,  —  Idaho,  — . 

6.  Under  an  ordinance  forbidding  a 
saloon  keeper  from  permitting  any  person 
or  persons  other  than  himself  and  family  to 
enter  his  place  of  business  during  the  hours 
when  the  sale  of  liquors  is  prohibited,  the 
offense  is  committed  by  admitting  a  pro- 
hibited person  into  the  building  during  pro- 
hibited hours,  and  it  is  immaterial  for  what 
purposes  the  proprietor  admits  him.  State 
V.  Calloway,  4:  109,  84  Pac.  27,  —  Idaho,  — . 

7.  A  city  council  has  power  and  au- 
thority to  enact  ordinances  and  make 
reasonable  regulations  for  the  sale  of  in- 
toxicating liquors,  both  at  retail  and  whole- 
sale, under  a  charter  provision  granting  to 
the  city  the  right  to  license,  tax,  regulate, 
and  restrain  barkeepers,  saloon  keepers,  and 
dealers  in  spirituous  or  malj^  liquors,  and 
places  where  such  liquors  are  kept  for  sale 
or  in  any  manner  disposed  of.  State  v. 
Calloway,  4:  109,  84  Pac.  27,  —  Idaho,  — . 

8.  A  municipal  ordinance  regulating  the 
hours  in  which  intoxicating  liquors  shall  be 
sold  and  for  Sunday  closing,  and  providing 
for  a  penalty  for  the  sale  thereof  during 
prohibited  hours,  is  not  repugnant  to  the 
general  laws  of  the  state  of  Idaho.  State  v. 
Calloway,  4:  109,  84  Pac.  27,  —  Idaho,  — . 

Notes. 

Validity  of  ordinance  excluding  persons 
from  saloon  during  hours  of  closmg  (Case 
Note).  109 

JUDGMENT. 

1.  On  demurrer  to  a  bill  generally  and 
specially  for  the  want  of  jurisdiction,  the 
judgment  sustaining  the  demurrer  solely  on 
the  ground  of  want  of  jurisdiction  should 
be  limited  accordingly,  since  a  decree  of  dis- 
missal of  the  bill  concludes  the  plaintiff  on 
the  merits.  Fowler  v.  Osgood,  4:  824,  141 
'Fed.  20,  —  C.  C.  A.  — . 
Non  obstante  veredicto. 

2.  In  an  action  by  a  passenger  against 
a  railway  company  to  recover  for  injuries 
which  it  is  claimed  were  caused  by  the  neg- 
ligence of  the  company  in  starting  its  train 
without  giving  him  sufficient  time  to  get 
off  in  safety,  where  the  jury  find  generally 
for  the  plaintiff,  a  special  finding  by  the 
jury  that  the  train  stopped  the  usual  and 
ordinary  length  of  time  will  not  warrant 
the  court  in  rendering  judgment  for  the 
railway  company  non  obstante  veredicto. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Wimmer,  4:  140, 
84  Pac.  378,  —  Kan.  — . 
Validity;  service  by  publication. 

3.  A  personal  judgment  against  a  do- 
mestic corporation,  based  upon  service  by 
publication,  as  provided  in  Fla.  Rev.  Stat. 
1892,  §  1024,  is  not  void.  Clearwater  Mer- 
cantMe  Co.  v.  Roberts,  J.  &  R.  Shoe  Co.  4: 
117,  40  So.  436,  —  Fla.  — . 
Lien. 

4.  The  lien  of  a  judgment  will  reach  tho 
79 
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ft  Co.   ▼.  Montgomery  Supply  Co.  4:  13a, 
62  S.  E.  1017,  —  W.  Va.  — . 

3.  The  drawer  of  a  check  sent  to  a  dis- 
tant place  to  be  forwarded  for  presentation, 
by  allowing  his  funds  to  remain  in  the 
drawee  banlc,  and  the  payee,  by  accepting 
the  checlc,  evince  belief  in  the  solvency  of 
the  bank,  and  the  former  voluntarily  takes 
the  risk  of  its  solvency  during  the  reasona- 
ble period  necessary  for  presentment  of  the 
check  m  the  usual  manner.  Lewis,  H.  ft  Co. 
V.  Montgomery  Supply  Co.  4:  13a,  62  S.  E. 
1017,  —  W.  Va.  — . 

4.  The  parties  to  a  check  drawn  on  a 
bank  and  sent  to  a  distant  place  to  be  for- 
warded for  presentation  are  deemed  in  law 
to  have  acted  with  knowledge  of  the  usual 
diligent  method  of  making  such  presentment 
through  a  bank  at  the  place  to  which  it  is 
sent,  and  to  have  agreed  to  suffer  any  rea- 
sonable delay  incident  to  such  mode  of  pre- 
sentment. Lewis,  H.  ft  Co.  v.  Montgomery 
Supply  Co.  4:  13a,  52  S.  E.  1017,  —  W. 
Va.  — . 

6.  The  drawer,  in  delivering  a  check  to 
an  agent  of  the  payee,  having  no  authority 
to  indorse  it,  at  the  place  of  business  of  the 
drawer,  impliedly  agrees  to  allow  such  addi- 
tional time  for  presentment  as  may  be 
necpHRnry  for  the  transmission  of  the  check 
to  the  principal  of  the  agent.  Lewis,  H.  ft 
Co.  V.  Montgomery  Supply  Co.  4:  13a,  62 
S.  E.  1017,  —  W.  Va.  —. 

6.  A  person  receiving  a  check  on  a  fund 
In  the  hands  of  a  bank,  for  the  amount  of  a 
demand  against  the  drawer  thereof,  is  bound 
to  exercise  reasonable  diligence  in  making 
presentment  thereof  for  payment,  if  he 
wishes  to  avoid  risk  of  loss  by  insolvency 
of  the  drawee.  Lewis,  H.  ft  Co.  v.  Mont- 
gomery Supply  Co.  4:  132,  52  S.  E.   1017, 

-  W.  Va.  — . 

7.  If  the  payee  of  the  check  and  the 
drawee  reside,  or  have  their  places  of  busi- 
ness, in  the  same  city  or  town,  presentment 
must  be  made  before  the  expiration  of  busi 
ness  hours  of  the  day  next  after  the  day  of 
the  receipt  thereof.  Lewis,  H.  ft  Co.  v. 
Montgomery  Supply  Co.  4:  132,  52  S.  E. 
1017,  —  VV.  Va.  — . 

8.  If  the  person  receiving  a  check  and 
the  bank  on  which  it  is  drawn  are  in  differ- 
ent places,  it  must  be  forwarded,  for  pre- 
sentment, by  mail  or  other  usual  mode  of 
transmission,  on  the  next  day  after  the  re- 
ceipt thereof  at  the  place  in  which  the  payee 
resides  or  does  business,  if  reasonably  and 
conveniently  practicable;  and,  if  it  is  not 
80  practicable,  then  by  the  next  mail,  or 
other  similar  means  of  conveyance,  leaving 
after  said  date,  l^wis,  II.  &  Co.  v.  Mont- 
gomery  Supply  Co.  4:  132,  62  S.   E.   1017, 

-  W.  Va.  — . 

0.  Failure  to  present  a  check  does  not 
bar  recovery  from  the  drawer,  if  the  time 
intervening  between  delivery  thereof  and 
the  failure  of  the  bank  is  not  sufficient  for 
presentment  by  the  exercise  of  such  dili- 
gence as  the  law  requires.  Lewis,  U.  ft  Co. 
4L.R.A.(N.S.) 


▼.  Montgomery  Supply  Co.  4:  133,  62  8.  R. 
1017,  —  W.  Va.  — . 

CIGARETTES. 

Right  to  Hold  in  Original  Package,  see 
COMlfEBCE,  2. 

A  statute  making  it  unlawful  to 
keep  or  own  cigarettes  does  not  apply  to  the 
act  of  smoking  cigarettes,  or  of  having  them 
in  possession  for  the  sole  purpose  of  smoking 
them, — at  least  where  the  title  states  that 
the  act  is  to  regulate,  and,  in  certain  cases, 
prohibit,  the  use  of  cigarettes;  and  the 
words  "keep"  and  "own"  are  preceded  by 
those  governing  the  manufacture,  sale,  and 
giving  away  of  such  articles.  State  ▼. 
Lowry,  4:  528,  77  N.  E.  728,  —  Ind.  — . 

COLLATBRAL-HIHESITANCE  TAX. 
See  Taxxs,  1. 

COMMERCE. 

1.  Limiting  the  sale  of  railroad  tickets 
to  railroad  companies  and  their  duly  author- 
ized agents  is  not,  although  applicable  to 
tickets  of  roads  out  of,  as  well  as  within, 
the  state,  an  interference  with  interstate 
commerce.  State  v.  Thompson,  4:  480^  84 
Pac.  476,  —  Or.  — . 

2.  A  state  cannot  deny  to  a  proper  per- 
son the  right  to  hold  in  the  original  pack- 
ages cigarettes  which  he  has  imported  from 
another  state.  State  ▼.  Lowry,  4:  528,  77 
N.  E.  728,  —  Ind.  — . 

Notes. 

Commerce;  right  of  state  to  confiscate 
cigarettes  imported  for  personal  uae  (Case 
Note).  628 

CONCEALED  WEAPONS. 
See  Cabbtimo  Weapons. 

CONFLICT  OP  LAWS. 

1.  The  statute  of  the  state  where  the 
accident  occurs,  and  not  of  that  of  dece- 
dent's domicil,  governs  the  distribution  of  a 
fund  collected  without  suit,  for  the  wrongful 
killing  of  a  person.  Re  Coe,  4:  814,  108 
N.  W.  743,  —  Iowa,  — . 

2.  A  contract  valjd  by  the  laws  of  the 
state  where  it  is  made  and  to  be  performed 
is  not  rendered  subiect  to  the  usury  laws  of 
another  state  by  the  fact  that  it  is  secured 
by  mortgage  on  land  there  situated,  and  to 
whose  courts  it  is  necessary  to  resort  to 
enforce  the  mortgage.  Bank  ▼.  Doherty, 
4:  1x91,  84  Pac  872,  —  Wash.  — . 

3.  A  cause  of  action  upon  a  contract 
made  in  one  state  which  has  been  barred  by 
the  statutes  of  another  state  while  the  de- 
fendant resided  there,  but  is  not  barred  by 
the  laws  of  the  state  in  which  the  contract 
was  made,  may  be  enforced  in  a  territory 
under  a  statute  providing  that  where  the 
cause  of  action  has  arisen  in  another  state 
between  nonresidents  of  the  territory,  and, 
by  the  laws  of  the  state  where  the  cause  of 
action  arose,  an  action  cannot  be  main 
tained,  by  reason  of  lapse  of  time,  no  action 


CONSPraACY— CONTEMPT. 


1388 


can  be  maintained  thereon  in  the  territory. 
Doughty  V.  Funk,  4:  loag,  84  Pac.  484,  — 
Okla.  — . 

Notes. 

Foreclosure  of  mortgage  upon  land  in  an- 
other state  (Case  Note).  986 

Construction  and-  effect  of  statute  of 
forum  admitting  bar  of  statute  of  state  or 
country  in  which  cause  of  action  arises  or 
^teenies  (Case  Note).  1029 

Enforcement  of  mortgage  on  real  property 
valid  according  to  the  law  of  the  place 
where  made  and  payable,  but  usurious  ac- 
<x>rding  to  the  lex  fori  et  rei  aitw  (Case 
Note).  1191 

CONSPIRACY. 

To  prevent  persons  from  engaging  in 
a  lawful  business  is  unlawful  at  common 
law,  and  conspiracy  to  accomplish  it  may 
l>e  rendered  unlawful  by  statute.  State  v. 
Duncan,  4:  xi44»  63  Atl.  225,  78  Vt.  364. 

CONSTITUTIONAL  LAW. 

Denial  of  Due  Process  by  Striking  out 
Depositions  of  Defendant  in  Di- 
vorce Suit  for  Failure  to  Comply 
with  Order  of  Court,  see  Con- 
tempt, 4. 

Power  to  Regulate  Sales  of  Intoxicat- 
ing Liquors,  see  Intoxicating 
LiQUOBS,  1-4. 

Taking  private  property  without  compensa- 
tion. 

1.  The  legislature  cannot,  without  com- 
pensation, create  a  public  right  of  way  along 
the  banks  and  beds  of  streams  to  enable  the 
public  to  enjoy  a  right  of  fishery,  even  by 

^  providing  an  action  for  any  damage  done  to 
*  property  along  the  bank,  where  the  Consti- 
tution prohibits  the  taking  of  private  prop- 
erty for  public  use  without  compensation. 
Hartman  v.  Tresise,  4:  87a,  84  Pac.  685, 
—  bob.  — . 

2.  The  legislature  cannot  give  a  public 
right  of  fishery  in  a  nontidal,  fresh -water 
Htream  flowing  over  private  property  where 
the  Constitution  prohibits  the  taking  of  pri- 
vate property  for  public  use  without  com- 
pensation. Hartman  v.  Tresise,  4:  87a,  84 
Pac.  685,  —  Colo.  — . 

Taking  property  without  due  process. 

3.  A  statute  providing  for  the  taking  of 
an  absentee's  property  and  administering 
it  when  he  is  alive,  without  his  knowledge 
or  consent,  and  in  a  proceeding  to  which  he 
is  not  a  party,  and  of  which  he  has  no 
•notice,  is  void  as  depriving  him  of  his  prop- 
•erty  without  due  process  of  law.  Grandy 
V.  Kennedy,  4:  944*  52  S.  jk:.  635,  104  Va. 
«26. 

4.  The  purchaser  of  a  railroad  ticket  is 
■not  deprived  of  his  property  by  forbidding 
Tiim  to  sell  it  through  ticket  brokers.  State 
V.  Thompson,  4:  480,  84  Pac.  476,  —  Or.  — . 
:Special  privileges. 

5.  An  unlawful  grant  of  special  privi- 
leges is  not  effected  by  a  statute  limiting 
the  sale  of  railroad  tickets  to  railroads  and 
4L.R.A.(N.S.) 


their    duly    authorized    agents.      State    v. 
Thompson,  4:  480,  84  Pac.  476,  —  Or.  — . 
Impairing  obligation  of  contract 

6.  The  assurance  held  out  by  the  state 
to  purchasers  at  tax  sales  by  N.  D.  Rev. 
Laws  1890,  as  amended  in  1891,  that  the 
tax-sale  certificates  and  tax  deeds  issued  to 
them  would  be  prima  facie  evidence  of  the 
regularity  of  the  tax  proceedings,  although 
relating  to  the  remedy,  constituted  a  sub- 
stantial inducement  to  the  purchase,  enter- 
ing into  the  contract  with  the  state,  and  so 
materially  affecting  its  value  that  it  can- 
not be  taken  away  by  subsequent  legislation 
without  impairing  its  obligation.  Blake- 
more  V.  Cooper,  4^  1074,  106  N.  W.  566, 
_  N.  D.  — . 

7.  A  statute  prohibiting  the  sale  of  rail- 
road tickets  through  brokers  does  not  im- 
pair the  contract  of  the  holder  of  a  ticket 
purchased  after  the  law  took  effect.  State 
V.  Thompson,  4:  480,  84  Pac.  476,  —  Or.  —. 

Notes. 

Constitutionality  of  statutes  providing  for 
administration  of  estate  of  absentee  (Case 
Note).  944 

Necessity  of  providing  in  statute  for 
notice  of  hearing  on  question  of  damages  or 
compensation  in  eminent  domain  proceed- 
ings (Case  Note).  169 

Change  of  law  as  to  effect  of  tax  certifi- 
cates as  evidence  of  title  (Case  Note).    1074 

CONTAGIOUS  DISEASES. 

Right  of  Carrier  to  Reject  Passengers 
Afflicted  with,  see  Cabbiebs,  16,  17.* 

CONTEMPT. 

Punishment    of    Corporation    for,    see 

COBPOBATIONS,  1. 

1.  A  petition  is  not  necessary  for  the 
punishment  of  one  for  violation  of  an  in- 
junction, and  one  filed  cannot  be  objected 
to  if  it  fully  advised  defendant  of  the  charge 
against  him.  Franklin  Union  No.  4  v.  Peo- 
ple, 4:  1001,  77  N.  E.  176,  220  HI.  355. 

2.  An  order  adjudging  one  guilty  of  con- 
tempt for  violation  of  an  injunction  is  not 
insufficient  for  failure  to  set  out  the  partic- 
ulars of  the  violation,  if  it  refers  to  the  pe- 
tition and  affidavits  where  such  matters  ap- 
pear. Franklin  Union  No.  4  v.  People, 
4:  looi,  77  N.  E.  176,  220  111.  356. 

3.  The  truthfulness  of  the  averments  of 
injury  in  a  bill  for  injunction  cannot  be 
questioned  in  a  proceeding  for  contempt  for 
violation  of  the  injunction.  Franklin  Union 
No.  4  V.  People,  4:  lOOi,  77  N.  E.  176,  220 
111.  355. 

Punishment. 

4.  A  court  has  no  power  to  strike  out 
and  disregard  depositions  filed  by  a  defend- 
ant in  defense  of  a  suit  for  divorce,  for 
failure  to  pay  money  required  of  him  to  en- 
able his  wife  to  prosecute  her  suit  and  for 
temporary  alimony,  and  pass  final  decree  of 
divorce  against  him,  since  such  decree  is  not 
78 
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due    process   of    law.     Trough    v.    Trough, 
4:  1185,  53  S.  E.  630,  —  W.  Va.  — . 

5.  One  thousand  dollars  is  not  an  ex- 
cessive fine  to  impose  on  a  labor  union  for 
violation  of  an  injunction  restraining  inter- 
ference with  the  business  of  former  employ- 
ers of  members  on  a  strike,  where  the  viola- 
tion is  flagrant  and  often  repeated.  Frank- 
lin Union  No.  4  v.  People,  4:  looi,  77  N.  E, 
176,  220  111.  365. 

Notes. 

Punishment  of  corporation  for  contempt 
(Case  Note).  1001 

CONTRACTS. 

By  Married  Women,  see  Husband  and 
Wife,  2. 

Conflict  of  Laws  as  to,  see  Conflict  of 
Laws,  2. 

Impairing  Obligation  of,  see  Constitu- 
tional Law,  6,  7. 

Right  of  Foreign  Corporation  to  En- 
force Contract  Made  before  Com- 
plying with  Statutory  Require- 
ments as  to  Doing  Business,  see 
Corporations,  3. 

Damages  for  Breach  of,  see  Damages, 
2-5. 

Admissibility  of  Parol  Evidence  to  Ex- 
plain Written  Contract,  see  Evi- 
dence, 18-21. 

Injunction  to  Restrain  Execution  of 
Void  Contract  by  County,  see  In- 
junction, 6. 

Construction    of    Contract    by    Benefit 
Society,  see  Insurance,  3. 
•         Sufficiency  of  Pleading  to  Show  Binding 
Contract,   see   Pleading,    11. 

Specific  Performance   of,   see   Specific 

PERTOBICANCE. 

Meeting  of  minds;  acceptance. 

1.  A  telegram  to  a  bidder  for  public 
work,  "You  are  low  bidder.  Come  on  morn- 
ing train  "  does  not  conclude  a  contract  with 
him.  Cedar  Rapids  Lumber  Co.  v.  Fisher. 
4:  177,  105  N.  W.  596,  —  Iowa,  — . 

Unilateral  contract. 

2.  A  written  contract  entered  into  be- 
tween a  purchaser  of  certain  goods  and  a 
person  who  signed  for  the  seller,  which  con- 
tained a  proviHion  that  the  contract  "shall 
only  be  considered  binding  on  the  seller 
when  signed  by  one  or  more  of  its  oflicers," 
is  unilateral  where  it  does  not  appear  that 
it  was  ever  so  signed,  or  that  there  was  any 
consideration  for  the  promise  of  the  pur- 
chaser except  the  contemplated  mutual  obli- 
gations to  be  asHumed  by  the  seller,  and 
since  the  latter  was  not  bound,  neither  is 
the  purchaser,  who  may  withdraw  before 
the  contract  becomes  mutually  binding  by 
acceptance  in  the  manner  agreed  on.  At- 
lanta Buggy  Co.  V.  Iless  Spring  &  Axle  Co. 
4:  431,  52  S.  E.  613,  124  Ga.  338. 

3.  The  fact  that  under  one  of  two  writ- 
ton  contracts  of  sale  which  were  unilateral 
in  character,  the  vendee  specified  certain 
articles  which  he  desired,  and  which  were 
furnished,  renders  it  binding  on  the  parties 
4L.R.A.(N.S.) 


to  the  extent  only  of  the  accepted  articles. 
Atlanta  Buggy  Co.  v.  Hess  Spring  &  Axle- 
Co.  4:  431,  62  S.  E.  613,  124  Ga.  338. 
Promise  to  pay  debt  of  another;  privity. 

4.  If  a  person,  for  a  consideration  mov- 
ing to  him  from  another,  agrees  to  pay  that 
or  any  other  person's  debt  to  a  third  party  ^ 
the  law,  at  once,  operating  upon  the  acts  of 
the  immediate  parties  to  the  transactioi)^ 
supplies  the  essentials  of  privity  between 
such  person  and  such  third  person,  ami 
establishes  binding  contractual  relations  be- 
tween them,  even  though  such  third  party 
was  a  stranger  to  and  had  no  knowledge 
of  the  transaction.  Fanning  v.  Murph\\. 
4:  666,  105  N.  W.   1056  126  Wis.  538. 

5.  The  contractual  relations  entered  'iiiU> 
between  one  who  takes  a  conveyance  of  real 
estate,  agreeing,  as  part  consideration  there- 
for, to  pay  the  debt  of  his  grantor  or  that 
of  some  other  person  to  a  third  party,  can- 
not be  subsequently  varied  by  any  agree- 
ment between  the  immediate  parties  to  the- 
transaction,  not  consented  to  by  the  third 
party.  Fanning  v.  Murphy,  4: 666,  105- 
N.  W.  1066,  126  Wis.  538. 

Ratification  of  agent's  contract 

6.  The  authority  of  an  agent  to  make  a 
contract  has  reference  to  it  as  made,  and  a 
ratification  confirms  it  as  made.  Neither 
anterior  authority  nor  subsequent  ratifica- 
tion would  operate  to  change  the  terms  of 
the  written  contract  without  the  knowledge 
or  consent  of  the  other  party,  and  adversely 
to  it.  Atlanta  Buggy  Co.  v.  Hess  Spring  & 
Axle  Co.  4:  431,  52  S.  E.  613,  124  Ga,  33a 
Statute  of  frauds. 

7.  A  parol  contract  by  which  two  per- 
sons enter  into  a  pkrtnership  to  purchase- 
real  estate,  one  to  furnish  the  money  and 
take  the  title,  and  convey  a  half  interest  to- 
the  other  upon  receiving  hia  share  of  the* 
purchase  price,  is  void  under  the  statute  of 
frauds.  Scheuer  v.  Cochem,  4:  427,  105  N. 
W.  573,  126  Wis.  209. 

8.  Possession  alone  of  land  under  a 
verbal  contract,  when  delivered  by  the  ven- 
dor to  the  vendee,  is  an  act  of  part  perform- 
ance which  will  take  the  case  out  of  the 
statute  of  frauds.  Sprague  v.  Jessup^ 
4:  410,  83  Pac.  145,  —  Or.  — . 

0,  The  parties  to  an  oil  lease  providing- 
that,  in  consideration  of  the  grant  therein 
made  the  lessees  will  yield  and  pay  to  the^ 
lessor  as  royalty  a  certain  share  of  "the  oil 
produced  and  saved  from  the  premises,'" 
may  subsequently,  for  a  consideration,  in- 
crease or  decrease  the  royalty  by  parol 
agreement,  and  such  agreement  is  not 
within  the  statute  of  frauds.  Nonamaker  v. 
Amos,  4:  980,  76  N.  E.  949,  73  Ohio  St.  IRt. 
Validity;  public  policy. 

Contract  to  Locate  Public  Buildings  at 
Certain   Place,  see  Assumpsit,   3. 

Sunday  Contracts,  see  Sunday. 
10.  A  contract  by  an  attorney  to  procure 
legislative  action  on  behalf  of  a  client  will 
be  enforced,  unless  it  appears  that  it  con- 
templates the  use  of  unlawful  or  improper 
means,  or  that  such  means  were  employed 
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in  pursuance  thereof  to  attain  the  object  for 
which  the  contract  was  made.  Stroemer  v. 
Van  Orsdel,  4:2",  103  N.  W.  1053,  — 
Neb.  —. 

11.  A  contract  between  an  attorney  and 
client  for  services  to^  be  rendered  by  the  for- 
mer is  not  necessarily  invalid  because  a 
part  of  the  services  to  be  rendered  is  the 
procurement  of  legislative  action,  nor  be- 
cause such  contract  provides  for  a  con- 
tingent fee.  Stroemer  v.  Van  Orsdel,  4:  212, 
103  N.  W.  1053,  —  Neb.  — . 

12.  An  issue  as  to  the  effect  of  the  par- 
tial compliance  by  a  municipal  corporation 
with  its  contract  upon  the  value  of  the  land 
of  one  who  donated  money  toward  the  ex- 
pense of  certain  public  buildings  in  consider- 
ation of  an  agreement  by  the  municipality 
to  locate  them  at  a  certain  place  is  imma- 
terial in  an  action  to  recover  for  breach  of 
the  agreement,  since  the  contract  is  void  as 
against  public  policy.  Edwards  v.  Golds- 
boro,  4:  589,  53  S.  E.  652,  —  N.  C.  — . 

13.  No  recovery  can  be  had  for  breach  of 
a  contract  by  a  municipal  corporation  to  lo- 
cate public  buildings  at  a  certain  place  in 
consideration  of  a  donation  toward  the  ex- 
pense, since  the  contract  is  void  as  against 
public  policy.  Edwards  v.  Goldsboro,  4:  589, 
53  S.  E.  852,  —  N.  C.  — . 
Enforcement. 

14.  While  public  policy  forbids  the  en- 
forcement of  an  illegal  or  immoral  contract, 
it  is  equally  insistent  on  the  enforcement  of 
contracts  which  are  lawful,  and  contravene 
none  of  its  rules.  Stroemer  v.  Van  Orsdel, 
4:  212,  103  N.  W.  1053,  —  Neb.  — . 

Notes. 

Contract;  illustrations  of  the  distinction 
between  a  definite  proposal  or  acceptance, 
and  a  mere  preliminary  step  in  the  negotia- 
tion of  a  contract  (Case  Note).  177 

Validity  of  contract  to  procure  legislative 
action  (Case  Note).  213 

Contract  as  to  location  of  public  buildings 
(Case  Note).  580 

Imposition  of  penalty  as  affecting  validity 
of  a  contract  made  by  a  foreign  corporation 
without  complying  with  the  statutory  con- 
ditions of  doing  business  (Case  Note).      688 

Parol  modification  of  an  original  contract 
required  to  be  in  writing  (Case  Note).      980 

Validity  of  contract  partially  made  on 
Sunday  and  perfected  on  a  secular  day 
(Case  Note).  1151 

CONVERSION. 

By  Carrier;  Effect  of,  to  Relieve  Ship- 
pers from  Duty  to  Defend  Suits 
Relating  to  Propertv,  see  Cabriers, 
22. 

CORPORATIONS. 

Personal  Judgment  against.  Based  upon 
Service  by  Publication,  see  Judg- 
ment, 3. 

Service  by  Publication  upon  Domestic 
Corporation,   see   Writ   and   Pro- 
cess, C. 
4LJLA.(N.S.) 


Service  of  Process  on  Foreign  Corpo- 
rations, see  Writ  and  Process,  7, 
8. 

1.  A  corporation  may  be  fined  for  the 
wilful  violation  of  an  injunction.  Franklin 
Union  No.  4  v.  People,  4:  looi,  77  N.  E.  176, 
220  lU.  355. 

Foreign^ 

2.  Failure  of  a  foreign  building  and  loan 
association  to  comply  with  the  provisions 
of  West  Virginia  Code  of  1899,  chap.  54,  §,30, 
requiring  its  articles  of  association  and  by- 
laws to  be  recorded  in  the  office  of  the  sec- 
retary of  state,  does  not  preclude  it  from 
transacting  business  in  the  state.  Burk- 
heimer  v.  National  Mut.  Bldg.  &  L.  Asso. 
4:  1047,  53  S.  E.  372,  —  W.  Va.  — . 

3.  A  contract  entered  into  by  a  foreign 
corporation  within  the  state  before  comply- 
ing with  the  statute  forbidding  it  to  trans- 
act business  in  the  state  without  establish- 
ing a  local  office,  an  agent  to  receive  serv- 
ice of  process,  and  paying  taxes,  is  void; 
and  subsequent  compliance  with  the  terms 
of  the  statute  will  not  enable  the  corpora- 
tion to  maintain  an  action  on  the  contract, 
although  the  statute  provides  a  penalty  for 
failure  to  comply  with  it,  and  declares  that 
no  corporation  failing  to  do  so  "can  main- 
tain any  suit  or  action"  in  any  of  the  courts 
of  the  state.  Tri- State  Amusement  Co.  v. 
Forest  Park  Highlands  Amusement  Co. 
4:  688,  90  S.  W.  1020,  192  Mo.  404. 

COUNTIES. 

Injunction  against  Execution  of  Void 
Contract  by,  see  Injuncjtion,  6. 

1.  A  county,  in  the  absence  of  express 
legislative  grant,  has  no  power  to  enter  into 
a  contract  for  the  employment  of  a  tax 
ferret,  even  though  the  duty  of  discovering 
untaxed  property  has  not  been  placed  upon 
the  public  officials.  Stevens  v.  Henry  Coun- 
ty, 4:  339,  75  N.  E.  1024,  218  111.  468. 

2.  Statutory  power  to  a  county  board 
of  commissioners  to  make  all  contracts  and 
do  all  other  acts  in  relation  to  the  property 
and  concerns  of  the  county  necessary  to  its 
corporate  powers  does  not  include  power  to 
employ  a  tax  ferret,  where  the  statutes  give 
such  board  no  authority  over  the  acts  of  the 
officials  charged  with  the  assessment  and 
collection  of  taxes.  Stevens  v.  Henry  Coun- 
ty, 4:  339,  75  N.  K.  1024,  218  111.  4G8. 

Notes. 

Authority  of  county  to  employ  ''tax  for- 
fet"  (Case  Note).  339 

COURTS. 

1.  The  possessory  right  of  the  locator  of 
A  mining  claim,  who  has  not  applied  for  a 
patent,  does  not,  under  the  Federal  law  giv- 
ing locators,  their  heirs  and  assigns,  the 
right  of  possession,  go  directly  to  the  heirs 
of  the  locator  upon  his  death,  as  beneficia- 
ries of  the  government,  but  they  take  by 
descent  from  the  locator;  so  that  the  estate 
is  subject  to  the  jurisdiction  of  the  probate 
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court.    CConnell  ▼.  Pinnacle  Gold  Mines  Co. 
4:  9x9.  140  Fed.  854,  —  C.  C.  A.—. 

2.  The  BUiutory  adaptation  of  tlie  crim- 
inal procedure  of  circuit  courts  to  a  mayor's 
court  is  applicable  only  to  criminal  proceed- 
ings, and  does  not  change  the  nature  or 
character  of  any  case  that  may  be  brought 
before  such  court.  Fortune  v.  Wilburton, 
4:  7to»  142  Fed.  114,  —  CCA.  — . 

3.  The  absence  of  reported  judgments 
and  decisions  sustaining  an  alleged  liability 
under  a  given  state  of  facts  raises  a  strong 
presumption  that  no  such  liability  exists. 
Western  U.  Teleg.  Co.  ▼.  Schriver,  4:678, 
141  Fed.  638,  —  CCA.  — . 

Notes. 

Review  by  civil  courts  of  expulsion  of 
member  of  a  religious  society  (Case  Note). 

1154 

COVENANT. 

Damages  for  Breach  of,  see  Damages, 

6-8. 
Relief  by  Equity  from  Forfeiture   for 
Nonperformance    of,    see    Fobvei- 
TUBE,  2,  3. 
In  Lease,  as  to  Repairs  by  Landlord ;  as 
Running  with  Reversion,  see  Land- 
LOED  AND  Tenant,  1,  2. 
Knowledge   by   a   purchaser   of   real 
estate  of  an  unexpired  lease  of  the  property 
will    not   prevent   his  maintaining  an   ac- 
tion for  breach  of  covenant  because  of  such 
lease.    Browne  v.  Taylor,  4:  309,  88  8.  W. 
933,  —  Tenn.  — . 

Notes. 

Effect  of  purchaser's  knowledge  of  en- 
cumbrance in  action  for  breach  of  cove- 
nant  (Subject  Note).  309 

Covenant  of  lessor  to  pay  for  repairs  or 
improvements  as  one  running  with  land 
(Case  Note).  466 

CREDITORS'  BILL. 

To  Reach  Surrender  Value  of  Debtor's 
Life  Insurance  Policies,  see  Insur- 
ance, 39. 

CRIMINAL  LAW. 

As  to  Jury,  see  JUBT. 

Error  in  Permitting  Proof  of  Former 
Convictions,  see  Trial,  7. 
Self -crimination. 

1.  Failure  to  instruct  a  witness  sum- 
moned before  a  grand  jury  as  to  his  rights 
in  regard  to  self- crimination  will  not  nul- 
lify an  indictment  against  him  founded  in 
part  upon  his  own  testimonv.  State  v.  Dun- 
can, 4:  1 144,  63  Atl.  225,  78  Vt.  364. 

2.  To  render  available  the  constitu- 
tional protection  against  being  compelled  to 
give  incriminating  evidence  against  one's 
Hclf,  to  one  summoned  before  the  grand  jury 
when  not  under  arrest  or  suspected  of 
crime,  the  privilege  must  be  claimed,  and  it 
in  not  sufiicient  that  the  evidence  is  given 
involuntarily, — at  least  where  the  condi- 
tions and  circumstances  of  the  case  are  not 
4L.R.A.(N.S.) 


such  as  to  speak  for  the  witness,  and  of 
themselves  show  oompulmon.  State  v.  Dun- 
can, 4:  1X44,  63  AtL  225,  78  Vt.  364. 
Former  jeopardy. 

2r.  Ajcquittal  of  a  sales  agent  upon  a 
chaige  of  embeazlement  and  larceny  in  re- 
taining funds  collected  from  customers  is 
no  bar  to  a  subsequent  prosecution  for  for- 
gery in  making  false  notes  of  the  customers, 
although  the  two  indictments  relate  to  the 
same  transaction.  Spears  v.  People,  4:  402, 
77  N.  E.  112,  220  m.  72. 
Punishment. 

Admissibility  of  Evidence  of  Former 
Conviction  to  Enhance,  see  Evi- 
dence, 1. 

4.  To  warrant  the  application  of  a  stat- 
ute authorizing  additional  punishment  ot 
one  convicted  of  crime  upon  proof  of  former 
convictions,  the  identity  of  accused  and  the 
one  against  whom  the  former  judgments 
were  entered  must  be  established  by  affirma- 
tive evidence;  mere  proof  of  identity  of 
names  not  being  sufficient.  State  v.  Smith, 
4:  539,  106  N.  W.  187,  —  Iowa,  — . 

6.  Failure  of  proof  of  identity  of  ac- 
cused and  those  convicted  in  former  prose- 
cutions prevents  the  court  from  applying  tiie 
statute  authorizing  additional  punishment 
in  case  of  successive  convictions,  but  in  case 
of  a  finding  of  guilt  it  can  impose  only  the 
punishment  provided  for  the  offense  for 
which  accused  is  on  trial.  State  v.  Smith, 
4:  539»  106  N.  W.  187,  —  Iowa,  — . 

Notes. 

Acquittal  of  larceny  as  bar  to  prosecu- 
tion for  forgery  in  same  transaction  (Case 
Note).  402 

Necessity  of  claiming  constitutional  pro- 
tection against  being  compelled  to  give  in- 
criminating evidence  (Case  Note).  1144 

CRIMINATION  OF  SELF. 

See  Cbikinal  Law,  1,  2. 

CROPPERS. 

1.  A  milch  cow  and  medical  supplies 
may  be  found  to  be  needed  by  one  who  has 
undertaken  to  make  a  crop  on  another's 
land,  to  enable  him  to  perform  his  contract, 
within  a  provision  permitting  the  landowner 
to  deduct  from  his  share  of  the  crop  the 
value  of  supplies  furnished  by  him  and 
needed  to  make  the  crop.  Bourland  v. 
McKnight,  4:  698,  96  S.  W.  179,  —  Ark.  — . 

2.  Under  a  contract  by  which  one  un- 
dertakes to  make  a  crop  on  the  land  of  an- 
other, who  is  to  have  title  to  it  and  keep  a 
portion  for  the  use  of  land,  team,  and  tools, 
and  from  the  proceeds  of  the  remainder  de- 
duct the  amount  due  him  for  supplies  and 
necessaries  furnished  the  cropper  and  turn 
the  balance  over  to  him,  the  cropper  is  only 
an  employee,  and  has  no  title  to  any  portion 
of  the  crop  which  he  can  mortgage  as 
against  the  claim  of  the  landowner  for  the 
value  of  cattle  and  medicines  and  services 
of  a  physician  furnished  to  him.  Bourland 
V.  McKnight,  4:  698,  96  S.  W.  179,  —  Ark. 


DAMAGES. 
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3.  One  who  has  undertaken  to  make  a 
crop  on  another's  land  for  a  share  of  it  may 
mortgage  his  interest  in  it.  Bourland  v. 
McKnight,  4:  698,  96  S.  W.  179,  —  Ark.  ~. 

DAMAGES. 

necoverable  against  Employer  for 
Malicious  Adulteration  of  Milk  by 
Servant,  see  Damages,  13. 

Claiming  Greater  Damages  than  Legally 
Entitled  to,  to  Make  Declaration 
Demurrable,  see  Pleading,   14. 

Simulating  trademark. 

1.  One  guilty  of  simulating  another's 
trademark,  and  also  of  unfair  trade  in  lead- 
ing customers  to  believe  that  his  product  is 
that  of  the  other,  is  liable  not  onl^  for  the 
profits  realized  from  goods  containing  the 
fraudulent  trademark,  but  also  for  the  prof- 
its resulting  from  the  wrongful  acts  commit- 
ted in  the  unfair  competition.  W.  R.  Lynn 
Shoe  Co.  ▼.  Auburn-Lynn  Shoe  Co.  4:  960, 
62  Atl.  499,  100  Me.  461. 

Breach  of  contract  generally. 

2.  Damages  recoverable  from  a  bidder 
for  public  work  upon  his  refusal  to  comply 
with  his  contract  cannot  be  fixed  at  the 
difference  between  his  bid  and  the  price  at 
which  the  contract  is  awarded  to  a  nonbid- 
der,  where  the  authorities  have  no  power  to 
award  the  contract  to  the  latter.  Cedar 
Rapids  Lumber  Co.  v.  Fisher,  4:  177,  105  N. 
W.  595,  —  Iowa,  — . 

3.  A  lessor  cannot  make  the  loss  of  rent 
a  ground  for  special  damages  for  failing  to 
comply  with  a  contract  ^o  supply  furnish- 
ings for  the  leasehold  within  a  specified 
time  without  showing  a  valid  contract  ex- 
empting the  lessee  from  liability  for  the 
rent  during  the  period  of  delay.  American 
Theater  Co.  v.  Siege! ,  Cooper,  &  Co.  4:  X167, 
77  N.  E.  688,  221  111.  145. 

4.  Under  a  contract  for  the  purchase  of 
a  mining  claim,  which  provides  for  periodic 
payments,  which,  together  with  any  other 
sums  which  may  have  been  paid,  shall  be 
forfeited  to  the  seller  as  liquidated  damages 
in  case  of  the  purchaser's  breach  of  contract, 
no  recovery  can  be  had  in  case  the  purchaser 
surrenders  possession  for  the  value  of  de- 
velopment work  which  the  purchaser  agreed, 
but  failed,  to  do  on  the  property.  K.  P. 
Mining  Co.  v.  Jacobson,  4:  755,  83  Pac.  728, 
—  Utah,  — . 

Breach  of  carrier's  contract 

5.  One  refused  passage  on  a  sleeping 
car,  in  violation  of  the  company's  contract 
to  carry  him,  is  entitled  to  recover  at  least 
the  amount  paid  for  his  ticket.  Pullman 
Co.  V.  Krauss,  4:  103,  40  So.  398,  —  Ala.  —. 
Breach  of  covenant 

6.  The  measure  of  damages  for  breach 
of  covenant  in  a  deed  of  real  estate,  con- 
sisting of  an  outstanding  lease  which  pre- 
vents the  grantee  from  obta,ining  immediate 
possession  of  the  property,  will  not  include 
the  special  damages  resulting  from  inabil- 
ity to  make  a  contemplated  subdivision  of 
the  property,  althoujsfh  the  grantor  had 
knowledge  of  such  intended  use  of  the 
iL.RJl.(N.S.) 


property,  where  the  subdivision  could  not 
have  been  perfected  before  the  time  for  the 
expiration  of  the  lease  had  possession  been 
secured,  because  the  connecting  streets  had 
not  been  opened  to  the  property.  Browne 
v.  Taylor,  4:  309,  88  S.  W.  933,  —  Tenn.  — . 

7.  Counsel  fees  expended  in  a  fruit- 
less attempt  to  eject  the  tenant  are  not 
recoverable  in  an  action  for  breach  of  cove- 
nant in  a  sale  of  real  estate  because  of  an 
unexpired  lease  of  the  property.  Browne 
V.  Taylor,  4:  309,  88  S.  W.  933,  —  Tenn.  — . 

8.  The  rental  value  of  the  property  dur- 
ing the  time  the  purchaser  is  kept  out  of 
possession  is  the  measure  of  damages  for 
breach  of  covenant  in  a  deed  of  real  es- 
tate, consisting  of  an  outstanding  lease. 
Browne  v.  Taylor,  4:  309,  88  S.  W.  933,  — 
Tenn.  — . 

Breach  of  promise. 

9.  The  courts  cannot  change  a  rule  of 
law  that  has  been  in  force  for  fifty  years, 
that  proof  of  seduction  cannot  be  allowed  to 
aggravate  damages  in  an  action  for  breach 
of  promise  of  marriage.  Wrynn  v.  Downey, 
4:  6x5,  63  Atl.  401,  —  R.  L  — . 

For  condemnation  of  property. 

Error    in    Rejecting    Evidence    of    Of- 
fers to  Purchase  Other  Property  in 
Neighborhood,  see  Tkial,  6. 
Correctness  of  Instructions  as  to,  see 
Tbial,  39,  40. 

10.  In  the  exercise  of  the  rieht  of  emi- 
nent domain  under  the  statute  of  Oklahoma, 
which  provides  for  the  appointment  of  com- 
missioners to  assess  the  injuries  sustained 
by  individuals  because  of  the  exercise  of 
such  right,  which  statute  contains  a  pro- 
fision  with  reference  to  the  duties  of  such 
commissioners,  as  follows:  "And  they  shall 
inspect  said  real  property  and  consider  the 
injury  which  such  owner  may  sustain  by 
reason  of  such  railroad;  and  they  shall  as- 
sess the  damages  which  said  owner  will  sus- 
tain by  such  appropriation  of  his  land," — 
damages  to  be  allowed  are  not  limited  to  the 
real  estate  taken  and  injured,  but  may  be 
such  damages  as  the  owner  actually  sus- 
tains to  either  his  real  or  personal  property 
by  such  appropriation  of  his  land.  Blincoe 
V.  Choctaw,  O.  &  W.  R.  Co.  4:  890,  83  Pac. 
903,  —  Okla.  — . 

Failure  to  deliver  telegram. 

11.  One  who  sends  a  message  to  another 
inquiring  as  to  the  price  of  pineapples  of 
a  specified  quality,  and  who  promptly  re- 
ceives a  telegram  from  a  third  person  quot- 
ing prices,  in  pursuance  of  which  he  pur- 
chases a  car  load  of  pineapples  which  prove 
to  be  of  inferior  quality,  can  only  recover 
from  the  telegraph  company  which  failed 
to  deliver  the  message  sent  by  him  the 
cost  of  sending  the  telegram,  or  nominal 
damages,  since  the  maxim  Causa  prowima, 
non  remota,  apeotatur  applies.  Western  U. 
Teleg.  Co.  v.  Barlow,  4:  a6a,  40  So.  491,  — 
Fla.  — . 

For  street  railroad  in  street 

12.  The  measure  of  damages  to  which 
a  property  owner  is  entitled  for  the  con- 
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NEGLIGENCE-PARTITION. 


2fEGLI6ENC£. 

In  Driving  Automobile,  see  Automo- 
biles. 

In  Starting  Street  Car  before  Passenger 
has  Reached  Seat,  see  Carbiers,  5. 

As  to  Proximate  Cause,  see  Proximate 
Cause. 

Presumption  of  Contributory  Negli- 
gence, see  Evidence,  5,  8. 

Presumption  of,  from  Injury  to  Passen- 
ger, see  Evidence,  4. 

Presumption  of  Due  Care  in  Approach- 
insr  Danger,  see  Evidence,  U,  12. 

Sufficiency  of  Averments  as  to,  see 
Pleading,  1. 

In  Failing  to  Sound  Bell  or  Whistle  at 
Railroad  Crossing,  see  Railboads, 
3. 

In  Crossing  Railroad  Track,  see  Rail- 
roads, 2. 

Of  Saloon  Keeper  toward  Guest,  see 
Saloons. 

Liability  of  State  Hospital  for,  see 
State  Institutions. 

Of  Person  Injured  by  Street  Car,  see 
Street  Railways,  7. 

Correctness  of  Instruction  as  to  Con- 
tributory Negligence,  see  Tbial,  38. 

1.  A  duty  of  care,  owiny  by  the  party 
who  occasions  the  loss  to  him  who  suffers 
it,  is  an  indispensable  element  of  actionable 
negligence.  The  breach  of  such  a  duty,  ow- 
ing to  others,  is  immaterial.  Western  U. 
Teleg.  Co.  ▼.  Schriver,  4:  678,  141  Fed.  638, 
—  C.  C.  A.  — . 

2.  While  assumption  of  risk  and  con- 
tributory   negligence    rest    upon    different 

f rounds  and  are  distinct  and  independent 
efenses,  they  are  not  necessarily  incompat- 
ible, but  may,  and  sometimes  do,  arise  out 
of  the  same  facts,  as  where  the  danger  is 
not  only  known  or  obvious,  but  injury  there- 
from is  80  imminent  that  no  person  of  or- 
dinary prudence  would  assume  the  risk. 
Chicago  G.  W.  R.  Co.  v.  Crotty,  4:  83a»  1*1 
Fed.  913,  —  C.  C.  A.  — . 

3.  To  render  one  liable  for  personal  in- 
juries inflicted  upon  another  with  whom  he 
was  hunting,  by  the  sudden  and  unexpected 
discharge  of  a  gun,  he  must  be  chargeable 
with  gross  negligence.  Siefker  v.  Paysee, 
4:  119,  40    So.  366,  115  La.  953. 

Injuries  to  children. 

4.  A  railroad  company  owes  no  duty  to 
children  trespassing  on  its  property  to 
keep  its  turntable  in  such  condition  that 
they  cannot  be  injured  by  playing  on  it. 
Pannill  v.  Potomac,  F.  &  P.  R.  Co.  4:  80,  63 
S.  E.  113,  —  Va.  — . 

5.  A  wagon  constructed  for  hauling 
stone,  with  a  low  bed  below  the  axles,  is 
not  so  attractive  and  dangerous  to  children 
that  the  owner  must  take  special  precau- 
tions to  avoid  injury  to  such  as  attempt  to 
ride  upon  it.  Foster- Herbert  Cut  Stone  Co. 
V.  Pugh,  4:  804,  91  S.  W.  199,  —  Tenn.  — . 

Notes. 

Liability  of  railroad  companies  for  injury 
4L.R.A.(N.S.) 


to    children    playing   on    turntables  (Gaae 
Note).  80 

Negligence;  civil  liability  for  injury  by 
negligent  discharge  of  firearms  (Ca&e 
Note).  IIJ 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEW  TRIAL. 

A  motion  for  new  trial  cannot  be 
employed  as  a  means  of  preparing  for  the 
appellate  court  matters  occurring  during 
the  trial,  to  which  objection  was  not  made 
at  the  time.  Whitcomb  v.  Mason,  4:  565^ 
62  Atl.  749,  102  Md.  275. 

NOISE. 

See  also  Nuisances. 

Injunction  against,  see  Injunction,  4. 

NUISANCES. 

A  corporation  organized  for  the 
generation  of  electricity  under  legislative 
authority  for  public  service  is  not,  in  lo- 
cating its  power  house,  acting  in  its  pub- 
lic capacity,  so  as  to  be  absolved  from  lia- 
bility for  injuring  neighboring  property 
by  the  smoke,  noise,  and  escaping  electric- 
ity incident  to  its  business.  Townsend  v. 
Norfolk  R.  ft  light  Co.  4:  87,  62  S.  £.  970, 
—  Va.  — . 

OFFICERS. 

Power  of  Municipal  Officers  to  Borrow 
Money,  see  Municipal  Corfoba- 
tioms,  3,  4. 

Trespass  by  Officer  in  Removing  Person 
Arrested  on  Mesne  Process  to  An- 
other County,  see  Writ  and  Pboo 

E88,  2. 
Right  of  Officer  Failing  to  Make  Due 
Returns  of  Writ  to  Justify  under 
it,  see  Wbtt  and  Pbocess,  3. 

OIL. 

See  Mines,  2. 

OPTION. 

To  Purchase  Mining  Claim,  see  Mnnss, 
3. 

PARENT  AND  CHILD. 

An  aged  parent  who  is  being  sup- 
ported by  one  child  with  no  threat  of  the 
withdrawal  of  the  support  cannot  maintain 
an  action  against  anotner  child  for  support, 
under  a  statute  making  it  the  duty  of  a 
child  to  support  its  parent  who  is  unable  to 
maintain  himself.  Duffy  v.  Yordi,  4:  Z159, 
84  Pac  838,  —  Cal.  — . 

Notes. 

Right  of  parent  to  sue  child  for  support 
(Case  Note).  II59 

PARTITION. 

1.  A  wife  to  whom  an  undivided  half 
interest  in  homestead  premises  has  been 
deeded  by  the  husband  pursuant  to  an  ami- 
cable settlement  of  divorce  proceedings  is 
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not  entitled,  after  subsequently  leaving  the 
husband  for  alleged  justifiable  reasons,  to 
a  partition  of  the  premises,  which  are  still 
occupied  by  the  husband  as  a  homestead. 
Crace  v.  Grace,  4:  786,  104  N.  W.  969,  — 
Minn.  ^. 

2.  Neither  husband  nor  wife  can  dis- 
pose, by  sale  or  conveyance,  of  a  homestead 
right,  without  the  express  consent  of  the 
other,  and  what  neither  is  able  to  do  di- 
rectly, neither  will  be  permitted  to  do  in- 
-directly  by  sale  on  partition.  Grace  v. 
Grace,  4:  786,  104  N.  W.  969,  —  Minn.  — . 

PARTNERSHIP. 

Right  of  One  Partner  to  Cause  Arrest 
of  Other  for  Fraud,  see  Arrest,  1. 

Validity  of  Parol  Partnership  to  Deal 
in  Real  Estate,  see  Contracts,  7. 

Acceptance  by  Firm  Creditor  of  Divi- 
dend from  Insolvent  Estate  of  Part- 
ner Who  has  Purchased  Interest  of 
Copartner,  to  Estop  Creditor  from 
Looking  to  Latter  for  Payment,  see 
Estoppel,  3. 

Means  of  knowledge,  on  the  part  of 
bank  officers,  of  a  change  m  the  membership 
of  a  firm  whose  note  is  held  by  the  bank  at 
the  time  of  a  renewal  thereof,  is  not  suffi- 
cient to  exonerate  the  retiring  members 
from  liability  thereon  if  they  had  not  in 
fact  received  such  knowledge.  Gross  v. 
Breckenridge  Bank,  4:800,  90  S.  W.  5,  — 
Ky.  — . 

Notes. 

Validity  of  parol  partnership  to  deal  in 
real   property    (Case  Note).  427 

Partition  of  homestead    (Subject   Note). 

786 

Necessity  of  actual  notice  of  retirement 
of  member  of  firm  to  relieve  retiring  mem- 
ber from  liability  on  obligation  renewed 
after  his  retirement  (Case  Note).  800 

PATRONS. 

Duty  of  Saloon  Keeper  toward,  see 
Saloons. 

PAYMENTS. 

Payment  to  the  mortgagee  of  the 
amount  of  the  negotiable  note  secured  by 
the  mortgage  is  at  the  risk  of  the  mortgagor, 
unless  he  requires  a  surrender  of  note  and 
mortgage;  so  that  in  case  the  note  has  been 
negotiated,  and  the  money  does  not  reach 
the  true  owner,  the  mortgagor  will  be  re- 
quired to  make  a  second  payment.  Leahv 
V.  Haworth,  4:  657,  141  Fed.  850,  —  C.  C. 
A.  — , 

PENSION. 

Exemption  of  Homestead  Purchased 
with  Pension  Money,  see  IIoke- 
6TEA0,  2. 

PHYSICIANS  AND  SURGEONS. 

Libel  by  Publication  of  Laudatory 
Article  Concerning,  see  Pleading, 
4. 

1.  A    physician   is    practising   medicine 
4L.RJ^..(N.S.) 


within  the  state,  within  the  meaning  of  a 
registry  law,  where  he  periodically  appears 
at  a  hotel  within  the  st&te  and  for  compen- 
sation sees  and  prescribes  for  patients,  al- 
though he  lives  in  another  state,  where  his 
prescriptions  are  filled  and  forwarded  by  ex- 
press to  the  patient:  State  v.  Davis,  4: 
1023,  92  S.  W.  484,  194  Mo.  485. 

2.  One  who  had  many  years  previously 
been  engaged  in  the  practice  of  medicine 
within  a  state,  which  he  subsequently  left, 
is  not,  upon  returning  to  the  state,  deprived 
of  a  vested  right  by  being  required  to  com- 
ply with  the  rep:istration  law  as  a  condition 
to  resuming  such  practice,— especially  where 
his  former  practice  had  not  been  conducted 
in  accordance  with  the  laws  of  the  state. 
State  V.  Davis,  4:  1023,  92  S.  W.  484,  194 
Mo.  485. 

Notes. 

What     constitutes     practising     medicine 
within  the  state  (Case  Note).     .  1023 

PICKETING. 

Injunction  against,  see  Injunction,  1, 
2. 

To  follow  one  because  he  has  taken 
employment  at  a  particular  place,  to  spy 
after  him,  to  stop  him  and  warn  him,  to  put 
him  in  fear,  to  intimidate  him  or  coerce 
him,  are  alike  unlawful.  Franklin  Union 
No.  4  V.  People,  4:  xooi,  77  N.  E.  176,  220 
111.  355. 

Notes. 


Picketing  (Case  Note). 
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PLEADING. 

Estoppel    to    Deny    SufiSciency   of,   see 
Appeal  and  Ebbob,  17. 
.  Manner  of  Raising  and  Settling  Ques- 
tion as  to  Right  to  Recover  Dam- 
ages under,  see  Tbial,  2. 

Declaration  or  complaint. 

1.  Averments  that  the  plaintiff,  while 
standing  on  the  platform  at  defendant's 
railway  station,  was  struck  by  an  engine 
and  cars  run  and  operated  upon  the  de- 
fendant's railroad  track,  fail  to  disclose 
any  facts  which  constitute  negligence  on 
the  part  of  the  defendant  as  a  matter  of 
law,  irrespective  of  statute,  and  do  not 
state  a  cause  of  action  if  based  upon  the 
common-law  liability  of  defendant.  Fre- 
mont, E.  &  M.  Vallev  R.  Co.  v.  Hagblad, 
4:  254,  101  N.  W.  1033,  —  Neb.  — . 

2.  In  an  action  based  upon  the  statu- 
tory duty  of  a  railroad  company  to  a  pas- 
senger who  has  not  actually  taken  passage 
upon  a  train,  where  the  existence  of  the  re- 
lation of  carrier  and  passenger  is  at  is- 
sue, an  averment  that  the  plaintiff  was  a 
passenger  pleads  a  mere  conclusion  of  law, 
and  is  not  sufficient  to  show  that  he  is  one 
of  the  class  of  persons  to  whom  a  remedy  is 
afforded  by  the  statute.  Fremont,  E.  & 
M.  Valley  R.  Co.  v.  Hagblad,  4:  254,  101  N. 
W.   1033,  —  Neb.  — . 

3.  A  petition  alleging  that  the  plain- 
tiff purchased  a  ticket  from  the  defendant 
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railroad  company,  without  averring  that 
the  defendant  agreed  to  carry  him  t^tween 
the  points  specified  in  the  ticket  in  oon- 
nideration  of  the  sum  paid  therefor,  and 
which  fails  to  charge  a  breach  of  contract, 
does  not  set  forth  an  action  ex  contractu. 
Fremont,  E.  &  M.  Valley  R.  Co.  v.  Hagblad, 
4:  254,  101  K.  W.  1033,  —  Neb.  — . 

4.  An  exception  of  no  caufle  of  action 
should  not  be  suHtained,  but  there  should 
be  a  trial  on  the  merits,  in  a  suit  for  libel 
brought  by  a  physician  belonging  to  a  so- 
ciety condemning  advertising  in  the  public 
press  as  unethical,  who  charges  the  publica- 
tion of  an  article  regarding  an  imaginary 
and  fabulous  case  which,  while  ostensibly 
praising  him,  was  calculated  to  bring  him 
mto  ridicule  and  contempt,. and  to  place  him 
on  a  level  with  advertising  quacks.  Mar- 
tin V.  Nicholson  Pub.  Co.  4:  861,  40  So.  376, 
115  La.  979. 

6.  A  cause  of  action  for  unlawful  inter- 
ference with  plaintiff's  occupation  is  not 
shown  by  an  allegation  that  defendant  com- 
municated to  intending  employers  the  fact 
that  plaintiff  belonged  to  a  labor  organiza- 
tion and  was  a  labor  agitator,  in  the  absence 
of  anything  to  show  that  there  was  any  con- 
nection between  the  statements  and  the 
failure  to  secure  employment.  Wabash  R. 
Co.  V.  Young,  4:  1091,  69  N.  E.  1003,  102 
Ind.  102. 

6.  A  complaint  does  not  show  such  a 
malicious  interference  with  plaintiff's  busi- 
ness as  to  state  a  cause  of  action  at  common 
law  which  states  that,  in  response  to  in- 
quiries by  an  intended  employer,  a  former 
employer  made  statements  which,  for  all 
that  ap}iears  from  the  complaint,  were  true; 
although  it  is  also  shown  that  plaintiff  did 
not  secure  the  position.  Wabash  R.  Go.  v. 
ioung,  4:  Z091,  69  N.  K.  1003,  162  Ind.  102. 

7.  An  amendment  of  a  complaint  to  es- 
tablish an  interest  in  a  mining  claim  is  not 
a  departure  because  it  designates  the  inter- 
est for  the  first  time  as  that  of  a  coten- 
unt.  Davidson  v.  Fraser,  4:  1126,  84  Pac. 
695,  —  Colo.  — . 

8.  A  general  averment  in  an  action  by 
one  against  his  former  employer,  that  he 
prevented  plaintiff  from  obtaining  employ- 
ment and  caused  him  to  be  discharged  from 
positions  secured,  states  no  cause  of  action, 
Hince  it  is  too  general.  Wabash  R.  Co.  v. 
Young,  4:  1091,  69  N.  E.  1003,  162  Ind. 
102. 

9.  An  allegation  in  a  bill,  which,  by 
reason  of  its  vagueness  and  uncertainty, 
fails  to  show  materiality  of  its  subject- 
matter,  need  not  be  answered.  Burkheimer 
V.  National  Mut.  Bldg.  &  L.  Asso.  4:  Z048, 
53  S.  E.  372,  —  W.  Va.  ~. 
Amendment. 

10.  An  amendment  of  a  complaint  to  es- 
tablish an  interest  in  a  mining  claim  is  not 
objectionable  because  limited  to  the  ground 
embraced  in  a  conflict  between  two  claims, 
whereas  the  original  embraced  the  part 
which  did  not  conflict,  notwithstanding  the 
averments  are  appropriate  to  support  an  ad- 
4L.R.A.(N.S.) 


verse  between  hostile  daims,  whereas  plain- 
tiff  relies  on  having  been  excluded  from  an 
interest  in  the  premises  as  a  coten&ut. 
Davidson  ▼.  Fraser,  4:  1x26,  ^4  Pac  695,  — 
Colo.  — . 

11.  In  an  action  by  a  company  brouehc 
against  its  vendee  for  breach  of  a  eontrat : 
of  sale  which  provided  that  it  should  only 
be  considered  binding  on  the  seller  when 
signed  by  one  or  more  of  its  officers,  an 
amendment  to  the  complaint,  alleging  that 
the  person  who  signed  the  contract  with 
the  vendee  was  the  agent  of  the  company^ 
with  full  power  to  represent  it  in  making 
the  contract,  and  binding  it  thereto,  and 
that  the  oontract  he  made  was  fully  rati- 
fied by  the  company,  and  accepted  by  it  as 
binding  on  it,  does  not  show  that  the  con- 
tract was  or  ever  became  one  whereby  one 
party  became  bound  to  sell,  and  the  other 
to  buy,  the  specified  property.  Atlanta 
Buggy  Co.  V.  Hess  Spring  &  Axle  Co.  4:  43i> 

52  S.  E.  613,  124  Ga.  338. 
Demurrer. 

12.  A  complaint  stating  any  cause  <•: 
action  that  will  put  the  defendant  on  hi< 
defense  of  the  alleged  wrongful  act  is  no: 
subject  to  demurrer.  Sand  Point  v.  DoyU-. 
4:  8zo,  83  Pac.  598,  —  Idaho  — . 

13.  In  an  action  by  a  servant  to  recover 
damages  for  personal  injuries  a  demurrer  i-- 
properly  sustained  to  the  petition  where  ii 
appears  that  the  servant  voluntarily  as- 
sumed to  perform  for  his  master  duties  n> 
perilous  as  to  subject  him  to  imminen*. 
danger  to  life  and  limb  and  no  facts  ar^ 
alleged  which  support  the  charge  that  th^ 
master  was  responsible  for  the  resulting  i  1 
jury.    Griffith  v.  I^xington  T.  R.  Co.  4:  854, 

53  S.  K.  97,  124  Ga.  553. 

14.  The  mere  fact  that  a  declaration, 
or  count  thereof,  may  set  up  elements  that 
do  not  enter  into  the  measure  of  damage*, 
or  greater  damages  than  the  case  made 
legally  entitles  the  plaintiff  to  lecover,  it 
any  damages  whatever  may  be  recovere«i 
thereunder,  though  such  damages  be  only 
nominal,  does  not  make  the  declaration  de- 
murrable. Western  U.  Teleg.  Co.  v.  lUr- 
low,  4:  a6a,  40  So.  491,  —  Fla.  — . 

15.  A  bill  for  divorce  charging  Ih^iK 
adultery  and  desertion,  one  offense  calling: 
for  full  divorce  and  the  other  for  partis! 
divorce,  is  not  subject  to  a  general  demur 
rcr,  although  the  allegations  charging  aiiui 
tery  fail  to  name  a  particeps  criminis  or  t'> 
give  time,  place,  and  circumstance.  Tn)u«:h 
V.  Trough,  4:  X185,  53  S.  E.  630,  —  W.  \x. 

Estoppel  must  he  specially  pleaded. 

16.  All  acts,  representations,  and  con(iu<t 
relied  on  as  an  estoppel  should  be  speciai'y 
pleaded  before  evidence  to  establish  tht* 
same  can  be  received.  Deming  Invest,  t" 
V.  Shawnee  F.  Ins.  Co.  4:  607,  83  Pac.  i»l^. 
—  Okla.  — . 

Notes. 

Power   to   punish  disobedience    to  order* 
in  case  by  striking  pleadings  (Case  Kotei 
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PLEDGE  AND  COLLATERAL  SECURITY. 

See  also  Mortgage,  2,  3. 

1.  A  bank  holding  notes  as  collateral 
security  cannot  prevent  their  cancelation  for 
fraud  in  their  inception  where  it  cannot 
,-uffer  therefrom  because  the  principal  obli- 
gation is  collectible.  Hulett  v.  Marine  Sav. 
Bank,  4:  104a,  106  N.  W.  879,  —  Mich.  — . 

2.  A  contract  assigning  a  liquor  license 
as  collateral  security  is  not  valid  as  against 
creditors  where  it  is  neither  executed,  ac- 
knowledged, filed,  nor  rcorded,  as  required 
by  law,  and  the  license  is  left  in  posses- 
sion of  the  assignor.  Deggender  v.  Seattle 
T^rewing  &  M.  Co.  4:  6a6,  83  Pac.  898,  — 
AVaah.  — . 

POWER  OF  ATTORNEY. 

See  Principal  and  Agent. 

PRECEDENTS. 

Presumption     from    Absence    of,     see 
Courts,  3. 

PRINCIPAL  AND  AGENT. 

As  to  Agents  of  Insurance  Companies, 

see  Insurance,  27-30. 
Agent's  Right  to  Maintain  Action,  see 

Action  or  Suit. 
Ratification    of   Agent's    Contract,    see 

Contracts,  6. 

Authority  to  employ  a  detective  to 
investigate  the  affairs  of  a  corporation  is 
jiot  conferred  by  a  power  of  attorney  exe- 
•cuted  by  one  of  its  stockholders  to  manage 
and  control  all  the  busineHS  relating  to  his 
personal  estate,  to  dispose  of  personalty, 
lease  realty,  and  collect  debts,  sign  checks, 
und  execute  and  deliver  all  other  papers  that 
*'I  myself  could  execute  relating  to  my  per- 
«»onal  business  and  my  personal  estate." 
Thiel  Detective  Service  Co.  v.  McClure, 
4 :  843,  142  Fed.  952,  —  C.  C.  A.  — . 

Notes. 

Right  of  agent  to  recover  money  errone- 
ously paid  to  third  person  (Case  Note).  363 

Power  of  principal  to  ratify  unauthorized 
<*ontract  of  agent  so  as  to  raise  cause  of 
miction  in  his  own  favor  against  the  ad- 
A'erse  party  (Case  Note).  431 

Implied  powers  under  power  of  attorney 
to  transact  business  (Case  Note).  843 

PRINCIPAL  AND  SURETY. 

1.  A  creditor  entitled  to  resort  to  a 
principal  debtor  and  a  surety  for  the  dis- 
•<'harge  of  his  claim  owes  no  duty  to  the  lat- 
ter of  active  vigilance  to  collect  the  debt  of 
the  principal.  The  law  imposes  the  duty  of 
activity  in  such  circumstances  on  the  surety, 
rather  than  on  the  creditor.  Fanning  v. 
Murphy  4:  666,  105  N.  W.  1056,  126  Wis. 
^538. 

Surety's  right  to  subrogation. 

2.  At  all  times  after  the  maturity  of  an 
indebtedness,  for  the  payment  of  which 
there  is  a  principal  and  sureties,  any  one  of 
the  latter  may  pay  off  the  same  for  his 
protection,  and  enforce  his  rights  of  subro* 
4L.R.A.(N.S.) 


gation  and  contribution.     Fanning  v.  Mur- 
phy, 4:  656,  105  N.  W.  1056,  126  Wis.  638. 

3.  If  a  surety,  for  his  protection,  pays 
off  the  debt  for  which  he  is  liable,  but  does 
so  in  the  form  of  a  purchase,  taking  an  as- 
signment of  the  securities  to  himself,  or  to 
some  third  person  for  his  use,  having  in 
mind,  however,  only  the  better  protection 
of  his  rights  of  subrogation  and  contribu- 
tion, the  transaction  amounts  to  a  payment 
as  to  such  rights.  Fanning  v.  Murphy, 
4:  666,  105  N.  W.  1056,  126  Wis.  538. 

4.  A  surety  who,  after  the  default  of 
the  principal  debtor,  pays  the  indebtedness 
for  his  own  protection,  without  being  co- 
erced into  domg  so,  makes  such  payment 
under  compulsion  within  the  rule  that  it  is 
essential  to  the  preservation  of  a  surety's 
rights  against  his  cosurety  that  he  should 
pay  the  indebtedness  under  compulsion. 
Fanning  y.  Murphy,  4:  666,  106  N.  W.  1056, 
126  WMs.  638. 

Discharge  of  surety. 

6.  It  is  essential  to  a  valid  extension 
of  the  time  of  payment  of  an  indebtedness 
so  as  to  discharge  a  surety  that  the  transac- 
tion should  involve  all  the  essentials  of  a 
binding  contract,  effectually  tying  the  hands 
of  the  creditor  as  regards  enforcing  payment 
of  the  debt  until  the  expiration  of  the 
agreed  time.  There  must  be  a  reasonably 
definite  time  agreed  upon  and  an  agreed 
equivalent  rendered  for  the  extension  and 
that  equivalent  must  be  a  consideration. 
A  mere  request  for  the  extension  of  the 
due  date  of  a  debt  at  the  contract  rate  of 
interest,  and  consent  thereto,  are  not  suf- 
ficient. Fanning  v.  Murphy,  4:  666,  105  N. 
W.  1066,  126  Wis.  538. 

6.  Any  valid  extension  of  the  time  of 
payment  of  the  debt  at  the  request  of  the 
principal  debtor  without  the  consent  of 
the  surety  discharges  the  latter.  Fanning 
V.  Murphy,  4:666,  105  N.  W.  1056,  126 
Wis.  638. 

7.  A  grantee  of  real  estate  who  agrees, 
as  part  consideration  for  the  conveyance, 
to  pay  the  debt  of  his  grantor,  or  that  of 
some  other  person,  to  a  third  party,  is  the 
principal  debtor  as  regards  his  immediate 
promisee,  and  the  third  party  as  well,  so 
that  any  agreement  made  between  the  sec- 
ond promisor  and  the  original  promisee 
prejudicial  to  the  original  promisor,  op- 
erates to  discharge  the  latter  the  same  as 
in  any  case  of  an  agreement  between  the 
principal  debtor  and  the  creditor  where 
there  is  a  surety.  Fanning  y.  Murphy,  4: 
666,  106  N.  W.  1056,  126  Wis.  638. 

PROXIMATE  CAUSE. 

Where  Negligence  of  Both  Master  and 
Fellow  Servant  Contributes  to  In- 
jury, see  Masteb  and  Servant,  16. 

1.  Negligence  is  the  proximate  cause  of 
an  injury  when  it  appears  that  "the  injury 
was  the  natural  and  probable  consequence 
of  the  negligence  or  wrongful  act,  and  that 
it  ought  to  have  been  foreseen  in  the  light 
of  the  attending  circumstances."     Schwarz- 
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schild  &  S.  Co.  Y.  WeekSk  4:  5x5,  83  Pac. 
406,  —  Kan.  — . 

2.  An  injury  that  oould  not  have  been 
foreseen  or  reasonably  anticipated  as  the 
probable  consequence  of  negligence  is  not 
actionable.  Western  U.  Teieg.  Co.  v. 
Schriver,  4:  678,  141  Fed.  538,  —  C.  C.  A.  — . 

3.  An  injury  that  is  not  the  natural 
consequence  of  an  act  of  negligence  and 
that  would  not  have  resulted  from  it  but 
for  the  interposition  of  some  new,  inde- 
pendent cause  that  could  not  have  been  an- 
ticipated, is  not  actionable.  Western  U. 
Teleg.  Co.  v.  Schriver,  4:  678,  141  Fed.  638, 
-—  C  C.  A.  — • 


PUBLIC  BUILDING. 

Validity  of  Contract  to  Locate  at  Cer- 
tain Place,  see  Assumpsit,  3. 

QUIETING  TITLE. 

See  Judgment,  6. 

QUITCLAIM   DEED. 

See  Adverse  Possession,  4;  Deeds,  4. 

HAILROADS. 

As   to   Injuries   to  Employees  on,  see 

MASTER  AND  SERVANT. 

Presumption  of  Care  or  Negligence  of 
One  Approaching  Crossing,  see 
Evidence,  8,  9. 

Presumption  that  Company  Complied 
with  Duty  in  Approaching  Street 
Crossing,  see  Evidence,  7. 

Duty  to  Keep  Turntable  in  Safe  Con- 
dition for  Trespassing  Children,  see 
Negligence,  4. 

Agent  of  Lessee  as  Agent  of  Lessor  for 
Receiving  Process,  see  Writ  and 
Process,  5. 

1.  A  railroad  company  is  not  bound  by 
declarations  on  a  time-table  put  out  by  its 
lessee,  where  it  is  not  shown  to  have  had 
any  knowledge  of  it,  or  to  have  authorized 
it  in  any  way.  Chicago,  B.  A,  Q.  R.  Co.  v. 
Weber,  4:  27a,  78  N.  E.  489,  219  111.  372. 

2.  That  safety  gates  where  a  railroad 
crosses  a  highway  are  open  is  not  such  an 
absolute  assurance  of  safety  that  a  traveler 
on  the  hifrhway  can  proceed  to  cross  the 
trnck«i  without  any  precaution  as  to  the 
possible  approach  of  trains.  Koch  v.  South 
em  California  R.  Co.  4:  521,  84  Pac  176,  — 
Cal.  — . 

3.  Neglif?ence  of  railroad  employees  ir 
failing  to  whistle  or  tins  a  bell  at  a  cross 
ing  is  no  excuse  for  negligence  on  the  part 
of  a  person  about  to  cross  in  failing  to  use 
his  senses.  Carlson  v.  Chicago  &  N.  W.  R 
Co.  4:  349,  106  N.  W.  665,  —  Minn.  — 

4.  That  the  train  which  killed  one  driv 
ing  across  a  track  at  a  crossing  was  an  ex 
tra  did  not  relieve  either  party  to  the  col 
lision  from  the  duty  of  the  exercise  of  care 
Carlson  v.  Chicago  A  N.  W.  R.  Co.  4:  349, 
106  N.  W.  665,  —  Minn.  — . 
4L.R.A.(N.S.) 


Notes. 

Duty  of  traveler  going  upon  railroad 
crossing  when  gates  are  open  (Case  Note). 

521 
HEAL  PROPERTY. 

Notes. 

Effect  upon  remote  grantee  of  reservation 
or  exception  of  mineral  rights  (Case  Note). 

477 

Conveyance  of  fee  by  devise  to  one  and 

his  or  her  child  or  children    (Case  Note). 

94» 

RECEIVERS. 

1.  A  license  to  sell  intoxicating  liquors, 
which,  under  the  terms  of  the  statute,  is 
transferable,  and  therefore  has  a  money  val- 
uCf  is  an  asset  of  the  estate  of  the  liceni^e 
to  which  a  receiver  for  the  benefit  of  his 
creditors  is  entitled.  Deggender  v.  Seattle 
Brewing  &  M.  Co.  4:  6a6,  83  Pac  898,  — 
Wash.  —. 

2.  A  receiver  in  chancery  of  an  in- 
solvent corporation,  appointed  by  the  Unit- 
ed States  circuit  court  sitting  in  one  state, 
has  no  legal  status  to  maintain  a  suit  in 
another  state  for  the  reooverv  of  a  fund  al- 
leged to  be  held  in  tnist  for  the  benefit 
of  creditors  of  the  estate  by  a  resident  of 
the  latter  state,  although  the  receiver  is 
authorized  to  bring  such  suit  by  the  court 
appointing  him,  and  even  though  leave  to 
institute  the  suit  was  granted  by  the  court 
of  the  state  in  which  it  was  brought,  and 
the  bill  alleges  that  there  are  no  creditors 
of  the  insolvent  corporation  in  such  state. 
Fowler  v.  Osgood,  4:  824,  141  Fed.  20,  —  a 
C.  A.  — . 

Notes. 

Power  of  receiver  to  bue  out  of  jurisdic- 
tion of  appointment  (Case  Note).  824 

RELIGIOUS  SOCIETIES. 

Equity  will  aid  a  member  of  a 
church  expelled  for  the  fraudulent  pur- 
pose of  devoting  the  church  property  to 
purposes  entirely  foreign  to  that  of  the 
ohurch  organization,  to  preserve  the  trust 
property,  notwithstanding  the  rules  of  the 
irganization  permit  the  expulsion  of  mem- 
bers without  forr">l  trial.  Hendryx  v.  Peo- 
ple's United  Chunsh,  4:  1x549  ^  P«<^  H^r 
-  Wash.  — . 

REPLEVIN. 

Demand  for  possession  is  not  neces- 
^ry  before  bringing  replevin  against  one 
^ho  has  bought  personal  property  with  no- 
ice  of  a  defect  in  the  title.  Log  Owners' 
Vominp  Co.  v.  Hubbell,  4:  573,  97  N.  W. 
167,  135  Mich.  65. 

.RESUME. 

Giving  a  brief  and  oomprehensive  view  of 
:he  points  of  special  interest  and  impor- 
ance  in  this  volume.  120S 

REVENUE  LAWS. 

Construction  of,  see  STATUTBSy  3. 
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BEVIEW. 

1.  The  trial  court  may  grant  a  bill  to 
review,  because  of  newly  discovered  evi- 
dence, a  decree  which  it  has  entered  by  the 
direction  of  the  appellate  court,  in  a  case 
taken  to  the  latter  court  for  review.  Safe 
Deposit  &  T.  Co.  v.  Gittings,  4:  865,  62  Atl. 
1030,  102  Md.  456. 

2.  Facts  known  to,  but  not  remembered 
by,  defendant  m  a  suit,  by  reason  of  which 
a  decree  is  rendered  against  him,  cannot  be 
the  ground  for  a  bill  of  review  on  behalf  of 
his  executors  on  the  ground  of  newly  dis- 
covered evidence.  Safe  Deposit  &  T.  Co. 
V.  Gittings,  4:  865,  62  Atl.  1030,  102  Md. 
456. 

Notes. 

Bill  of  review  because  of  newly  dis- 
covered evidence,  after  affirmance  or  re- 
versal by  appellate  court  (Case  Note).  866 

SALE. 

Damages  for  Breach  of  Contract  to 
Take  Goods  to  be  Manufactured, 
see  Damages,  19. 

1.  A  purchaser  of  machinery  cannot  re- 
coup against  the  purchase  price  the  amount 
which  he  has  been  compelled  to  pay  for 
personal  injuries  to  a  servant  because  the 
machinery  did  not  fulfil  its  warranty.  Edge 
Moor  Iron  Co.  v.  Brown  Hoisting  Mach. 
Co.  4:  858,  62  Atl.  1054,  —  Del.  — . 

2.  One  who  has  contracted  to  manufac- 
ture articles  upon  order  according  to  spec- 
ifications to  be  designated  is  not,  in  order 
to  recover  damages  for  breach  of  the  con- 
tract, bound  to  proceed  with  the  manufac- 
ture in  the  absence  of  order  or  specifica- 
tions. Gardner  v.  Deeds,  4:  740,  92  S.  W. 
618,  —  Tenn.  — -. 

3.  One  who  receives  and  retains  prop- 
erty bought  under  a  contract  cannot  defeat 
an  action  for  the  price  by  showing  that  it 
did  not  exactly  correspond  with  wae  require: 
ments  of  the  contract.  America  Theater 
Co.  V.  Siegel,  Cooper,  &  Co.  4:  1167,  77  N. 
£.  588,  221  111.  145. 

Notes. 

Right  of  buyer  to  retain  goods  and  de- 
feat action  for  price  on  discovering  that 
goods  do  not  comply  with  requirements  of 
contract  (Case  Note.)  1167 

SALOONS. 

Liability  of  baloon  Keeper  for  Injury 
to  Guest  by  Bartender,  see  Master 
AND  Servant,  43. 

The  duty  toward  patrons  of  an  inn- 
keeper or  passenger  carrier  does  not  rest 
upon  a  saloon  keeper.  Anderson  v.  Diaz, 
4:649,  92   S.   W.   861,  —  Ark.  — . 

Notes. 

Liability,  at  common  law,  of  a  saloon 
keeper  for  personal  injury  to  patron  (Case 
Note).  649 

SEAMEN. 

1.  The  owner  of  a  vessel  is  not  liable 
4L.RJ^.(N.S.) 


to  an  injured  seaman  for  expenditures  made 
by  others  on  his  behalf  which  he  is  under 
no  obligation  to  reimburse,  in  endeavoring 
to  obviate  the  result  of  erroneous  treat- 
ment by  the  master,  after  the  cure  had 
been  effected,  so  far  as  the  ordinary  med- 
ical means  extended.  The  Kenilworth,. 
4:  49,  144  Fed.  376,  —  C.  C.  A.  — . 

2.  The  owner  of  a  vessel  is  not  liable 
for  the  result  of  improper  treatment  of  a 
sailor's  fractured  leg  if  the  master  con- 
cluded, in  the  exercise  of  his  best  judgment^ 
that  no  fracture  existed,  which  conclusion^ 
under  the  circumstances,  was  not  unreason- 
able, and  the  treatment  afforded  would 
have  been  neither  negligent  nor  improper 
had  the  conclusion  been  correct.  The  kenil- 
worth, 4:  49,  144  Fed.  376,  —  CCA.  — . 

SEDUCTION. 

Right  to   Consider,  in  Aggravation  of 

Damages    for    Breach   of   Promise, 

see  Damages,  9. 
Admissibility  of  Evidence  of,  in  Breach 

of  Promise  Case,  see  Evidence,  27, 

28. 

SET-OFF  AND  COUNTERCLAIH 

Notes. 

Recoupment,  in  an  action  for  purchase 
price  of  machine,  of  damages  on  account  of 
personal  injuries  due  to  defective  construc- 
tion (Case  Note).  858 

SHELLEY^S  CASE. 
See  Wills,  6. 

SHIPPING. 

See  Seamen. 

SLEEPING-CAR  COMPANY. 

Damages  for  Breach  of  Contract  by^  see 

.    Damages,  5. 
See  also  Carriers,  15-17. 

SMOKE. 

See  Nuisances. 

SPECIFIC  PERFORMANCE. 

1.  The  mere  fact  that  one  of  the  par- 
ties who  entered  into  a  parol  agreement 
to  purchase  real  estate^  who  is  to  receive 
title  to  his  share  when  he  pays  his  portion 
of  the  purchase  money,  receives  some  rent 
collected  by  the  other  and  makes  some  re- 
pairs, does  not  show  such  possession  as 
will  take  the  contract  out  of  the  statute 
of  frauds  and  enable  equity  to  decree  its 
specific  performance.  Scheuer  v,  Cochem,. 
4:  427,  105  N.  W.  673,  126  Wis.  iZOQ. 

2.  Specific  performance  of  a  parol  agree- 
ment to  convey  lands  will  not  be  enforced 
unless  the  facts  relied  upon  be  established 
by  clear  and  satisfactory  proof.  Baldwin  v. 
Baldwin,  4:  957,  84  Pac.  568,  —  Kan.  — . 

3.  In  an  action  to  enforce  a  parol 
agreement  to  convey  lands,  where  posses- 
sion is  relied  upon  as  part  performance,  to 
take  the  case  out  of  the  statute  of  frauds^ 
the  possession  must  be  notorious,  exclusive. 
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and  continuous  in  character,  and  in  pursu- 
ance of  the  contract.  Baldwin  ▼.  Baldwin, 
4:  957»  W  Pa<^-  568,  —  Kan.  — . 

4.  The  mere  denial  of  a  contract  by 
one  against  whom  it  is  sought  to  be  en- 
forced will  not  prevent  its  specific  enforce- 
ment if  the  court  is  satisfied  of  the  truth 
of  the  allegations  of  the  complaint.  Sprague 
V.  Jessup,  4:410,  83  Pac.  145,  —  Or.  — . 

Notes. 

Specific    performance;    effect    of    defend- 
ant's denial  of  contract  (Case  Note).        410 

STATE  INSTITUTIONS. 

A  state  hospital  establiRhed  to  care 
for  insane  persons  is  not  liable  for  torts 
•committed  by  a  person  under  its  care  who 
iH  permitted  to  asslHt  in  the  work  of  the  in- 
^titution,  notwitiistanding  the  statute  pro- 
Tides  that  it  may  sue  and  l>e  sued.  Leavell 
V.  Western  Ky.  Asylum  for  Insane,  4:  369, 
in  8.  VV.  671,  —  Ky.  — . 

STATUTE  OF  FRAUDS. 

See   Contracts,    7-9;     Specific    Pkb- 

FOBMANCE,    1. 

STATUTES. 

Making  it  Unlawful  to  Keep  or  Own 
Cigarettes,  see  CioarettI':8. 

Relating  to  Redemption  from  Tax  Sale, 
see  Taxes,  6,  7. 

Construction  of  Statute  Restricting 
Sale  of  Railroad  Tickets,  see  Tick- 
et Brokers,  2. 

1.  A  title,  "An  Act  for  the  Protection  of 
Discharged  Employees,"  will  not  cover  a  pro- 
Tision  for  the  protection  of  those  who  have 
voluntarily  left  their  employment.  Wabash 
R.  Co.  v.  Young,  4:  1091,  69  N.  E.  1003,  162 
Iiid.  102. 

2.  The  rule  that  the  judicial  construc- 
tion which  has  been  given  to  a  statute 
adopted  from  another  state  is  deemed  to  be 
a  part  of  it  will  not  prevail  if  such  con- 
struction would  contravene  the  well-estab- 
lif«hed  policy  prevailing  on  the  sul^ject  in  the 
adopting  state.  Smith  v.  Dayton  Coal  &  I. 
<'o.  4:  X180,  92  S.  W.  62,  —  Tenn.  — . 

3.  The  general  rule  of  construction  ap- 
plicable to  repeals  and  revisions  of  revenue 
laws  is  that  they  are  to  have  a  prospective 
operation  only,  unless  the  intent  of  tne  leg- 
islature to  the  contrary  clearly  appears. 
Rlakemore  v.  Cooper,  4:1074,  106  N.  W.  566, 
—  N.  D.  — . 

STOCK  EXCHANGES. 

See  ExcHANOES. 

STREET  RAILWAYS. 

As  Carriers,  see  Carriers,  3-6. 

Right  in  streets;  forfeitare. 

Aieaeure    of    Damages    Recoverable    by 
Abutting  Owner   for   Construction 
of,  in  Highway,  see  Damages,  12. 
As  Additional   Servitude  on  Highway, 
see  Eminent  Domain,  3. 
4L.R.A,(N.S.) 


Injunction  against  Forfeiture  of  Fran- 
chise of,  see  Injunction,  5. 

Review  of  Decision  of  Municipal  Court 
as  to  Forfeiture  of  Privilege  of, 
see  Affeal  and  Error,  23. 

1.  An  ordinance,  passed  by  the  council 
of  a  town,  granting  to  a  street  railway 
company  the  right  to  lay  its  track  and  op- 
erate its  railway  in  the  streets  of  the  town. 
and  accepted  by  the  railway  company,  con- 
stitutes a  contract  between  the  town  and 
such  company,  vesting  title  to  such  right 
or  easement  in  it,  unless  the  ordinance 
contains  conditions  precedent,  compliance 
with  which  is  requisite  to  the  vesting  of 
title.  Wheeling  &  E.  G.  R.  Co.  v.  Triadel- 
phia,  4:  321,  52  S.  E.  499,  —  W.  Va.  — . 

2.  Consent  of  the  Iward  of  oommission- 
ers  of  a  county  to  the  operation  of  a  street 
railway  on  and  over  a  certain  road  within 
the  county  does  not  confer  authority  upon 
the  railway  company  holding  such  permit  to 
construct  and  operate  its  railway  on  and 
over  such  portion  of  the  road  as  lies  within 
the  limits  of  a  town  in  the  county  without 
the  consent  of  the  authorities  of  the  town. 
Wheeling  A  E.  G.  R.  Co.  v.  Triadelphia,  4: 
3ai,  62  S.  E.  499,  ~  W.  Va.  —  . 

3.  A  street-railway  license  or  privilege 
in  a  street  may  be  forfeited  for  failure  to 
lay  planks  of  'prescribed  dimensions  along 
the  rails  of  its  track  in  front  of  improved 
property,  if  the  ordinance  expressly  gives 
the  right  to  forfeit  it  for  such  cause.  Wheel- 
ing &  E.  G.  R.  Co.  V.  Triadelphia,  4:  321,  52 
S.  E.  499,  —  W  Va.  — . 

4.  A  declaration  of  forfeiture  of  a 
street  railway  privilege  in  a  street  by  the 
council  of  a  town,  effected  by  repeal  of  the 
ordinance  by  which  the  privilege  was  grant- 
ed, pursuant  to  a  reservation  of  power  so 
to  do,  for  cause  and  after  notice,  has  not 
the  force  and  effect  of  a  judicial  determina- 
tion of  the  existence  of  cause  for  forfeiture, 
and  does  not  preclude  a  resort  to  the  courts 
by  the  railway  company  for  vindication  of 
its  rights.  Wheeling  &  E.  G.  R.  Co.  v. 
Triadelphia,  4:  321,  52  S.  E.  499,— W.  Va. 

6.  The  right  granted  by  ordinance  to  a 
street  railway  company  to  lay  its  track  and 
operate  its  railway  in  the  streets  of  a  town 
may  bo  forfeited  and  lost  by  failure  to  com- 
ply with  subsequent  conditions,  and,  if  the 
ordinance  expressly  provides  for  forfeiture 
as  the  penalty  of  noncompliance  with  condi- 
tions specified  in  it,  substantial  perform- 
ance of  the  contract  as  a  whole  constitutes 
no  answer  to  a  proceeding  to  forfeit  for 
failure  to  comply  with  such  conditions,  how- 
ever slight  their  relative  importance  may 
be.  The  question  of  materiality  is,  in  such 
case,  withdrawn  from  the  courts  by  the 
stipulations  of  the  contract.  Wheeling  &  E. 
G.  R.  Co.  V.  Triadelphia,  4:  321,  52  S.  E. 
499,  —  W.  Va,  — . 

6.  In  exercising  the  right  to  declare  the 
forfeiture  of  a  street  railway  privilege  in 
a  street  under  an  ordinance  of  a  municipal 
corporation  prescribing  notice  and  specifics- 
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tion  of  car.  *'  as  a  neoessary  preliminary 
step,  the  olUters  of  such  corporation  must 
deal  fairly,  oj)enly.  and  frankly  with  the 
party  whose  rifjhta  they  attempt  to  take 
away,  and  abstain  from  such  conduct  as 
will  work  a  surprise  upon  him.  In  order 
to  be  inequitable  and  oppressive  their  con- 
duct need  not  be  actually  fraudulent,  and  if 
it  is  oppressive  or  lacking  in  fairness  equity 
will  grant  relief,  however  honest  and  sincere 
the  parties  attempting  to  forfeit  may  have 
been.  Wheeling  &  K.  G.  R.  Co.  v.  Triadel- 
phia,  4:  321,  52  S.  E.  499,  —  W.  Va.  — . 
Injury  to  pedestrian. 

7.  One  alighting  from  a  street  car,  who 
passes  behind  it  and  into  the  path  of  cars 
r  raveling  in  the  opposite  direction,  getting  so 
close  to  a  car  approaching  thereon,  without 
exercising  any  care  to  determine  whether  or 
not  such  car  is  approaching,  that  a  collision 
is  inevitable,  is  guilty  of  such  negligence 
that  he  cannot  recover  for  injuries  caused 
by  such  collision,  although  the  car  is  negli- 
gently operated.  Hornstein  v.  United  Rail- 
ways Co.  4:  729,  92  S.  W.  884,  195  Mo.  440. 

STRIKES. 

See  Injunction,  1,  2;  Picketing. 

SUBROGATION. 

Surety's  Right  to,  see  Pkincipal  and 
Surety,  2-4. 

SUNDAY. 

1.  A  loan  of  money  on  Sunday  is  void, 
and  not  subject  to  ratification  on  a  subse- 
quent day.  Jacobson  v.  Bentzler,  4:  iisiy 
107  N.  W.  7,  —  Wis.  — . 

2.  A  transaction  consisting  of  a  lending 
of  money,  represented  by  a  check,  on  real- 
■estate  security,  which  takes  place  on  Sunday, 
is  not  relieved  from .  the  operation  of  the 
Sunday  law  by  the  fact  that  the  check  is 
not  collected,  or  the  deed  acknowledged,  re- 
corded, and  transmitted  to  the  lender  until 
a  subsequent  day.  Jacobson  y.  Bentzler,  4: 
1 151,  107  N.  W.  7,  —  Wis.  — . 

TAXES. 

Statute  Changing  Rule  that  Tax  Sale 
Certificates  in  Deeds  shall  be  Prima 
Facie  Evidence  of  Regularity  of 
Proceedings,  see  Constitutional 
Law,  6. 

Sitm. 

1.  Certificates  of  deposit,  notes,  mort- 
gages, and  other  evidences  of  indebtedness 
of  residents  of  a  state,  held  at  the  time  of 
his  death  by  the  creditor  nt  his  doraicil  in 
another  state,  are  not  subject  to  the  juris- 
diction of  the  former  state,  within  the 
meaning  of  its  statute  imposing  a  tax  on 
<'ollateral  inheritances.  Gin>ertson  v.  Oliver, 
4:  953»  106  N.  W.  1002,  -^  Iowa.  — . 
Tax  sales;  notice. 

I  2.  Kxeeutors  are  the  "assigns"  of  their 
testator  within  the  meaning  of  N.  D.  I^aws 
1891,  chap.  100,  p.  271.  ft  110,  which  author- 
izes the  issuance  of  a  tax  deed  to  "the  pur- 
cha>.er,  his  heirs  or  assigns.''  Blakemore  v. 
Cooper,  4:  1074,  106  N*.  W.  566,  —  N.  D.  — . 
4L.R.A.(N.S.)  80 


3.  A  published  notice  of  a  tiix'  sale  is 
not  insufficient  because,  under  the  general 
heading,  giving  the  name  of  l:He  addition  in 
which  the  property  to  be  sold  is  situated, 
and  before  the  owner's  name  and  the  lot  and 
block,  are  inserted  subheads  designating 
subdivisions  of  blocks,  which,  upon  their 
face,  do  not  apply  to  the  property  in  ques- 
tion. Blakemore  v.  Cooper,  4:  1074,  106  X. 
W.  666,  —  N.  D.  — . 

4.  A  notice  of  tax  sale  published  in  a 
newspaper,  legally  designated  and  otherwise 
qualified  to  make  such  publication,  is  not 
illegal  because  of  the  failure  of  the  owner 
or  manager  to  file  with  the  county  auditor 
an  alTldavit  setting  forth  its  qualifications, 
as  required  by  §  2,  chap.  120,  p.  346,  X.  D. 
Laws  1890.  Blakemore  v.  Cooper,  4:  1074, 
106  X.  W.  560,  —  X.  D.  — . 
Redemption  from  tax  sale. 

5.  The  provisions  of  chapter  132,  p.  376, 
X.  D.  Laws  1890,  which  required  the  service 
of  notice  in  order  to  terminate  the  right  of 
redemption  from  a  tax  sale,  are  still  in  force 
as  to  sales  made  under  that  chapter;  and 
deeds  issued  without  such  notice  are  void. 
Blakemore  v.  Cooper,  4:  1074,  106  N.  W.  566, 
—  X.  D.  — . 

6.  The  provisions  of  the  Xorth  Dakota 
Revised  Codes  of  1895,  and  of  chapter  120, 
p.  256,  X.  D.  Laws  1897,  and  of  chapter  166, 
p.  221,  Laws  1901,  relating  to  redemption 
from  tax  sales,  are  prospective,  and  do  not 
apply  to  certificates  issued  under  former 
statutes.  Blakemore  v.  Cooper,  4:  1074,  ^^ 
X.  W.  566,  —  X.  D.  —. 

7.  The  right  to  redeem  from  a  tax  sale 
made  under  X.  D.  Laws  1890,  chap.  132,  p. 
376,  was  a  "right  accrued,"  and  was  per- 
petuated as  it  existed  under  that  act,  in- 
cluding the  provisions  for  terminating  and 
exercising  the  right,  by  the  savin?  provisions 
contained  in  §  2686,  N.  D.  Rev.  Codes  189.'), 
that  no  right  accrued  shall  be  affected  by 
the  provisions  of  the  Code,  notwithstanding 
the  repeal  of  the  1890  revenue  laws  by  X. 
D.  Rev.  Codes  1895.  Blakemore  v.  Cooper. 
4:  1074,  106  X.  W.  566,  —  N.  D.  — . 

Xotes. 

Liability  of  debt  due  from   resident   to 
nonresident  to  succession  tax   (Case  Note). 

953 

TAX  FERRET. 

Power  of  County  to  Employ,  see  COUN- 


TELE6RAPHS. 

Damages  for  Failure  to  Deliver  Mes- 
sage, see  Damages,  11. 

Acceptance  of  Contract  by,  see  Con- 
tracts, 1. 

To  whom  care  in  sending  message  is  due. 

1.  A  telegraph  company  owes  the  duty 
to  exercise,  ordinary  care  to  receive  and 
transmit  gemiine  messages  correctly  to 
senders,  to  addressees,  and  to  those  who 
appaar  in  the  telegrams  to  be  beneficiaries 
thereof,  because   Injury   to  them    may   be 
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reasonably  anticipated  as  the  probable  con- 
sequence of  negligence.  It  owes  a  like  duty 
to  the  undisclosed  principals  of  senders,  be- 
cause the  law  charges  it  with  knowledge 
that  these  principals  are  in  privity  with  it, 
through  contracts  made  by  the  senders,  and 
injury  to  them  from  its  negligence  may  be 
reasonably  anticipated.  Western  U.  Teleg. 
Co.  V.  Schriver,  4:  678,  141  Fed.  538,  —  C. 
C.  A-  — . 

2.  A  telegraph  company  owes  no  duty 
to  the  undisclosed  principal  of  the  addressee 
of  a  telegram  to  exercise  reasonable  care 
to  receive  and  transmit  authorized  messages 
only,  because  injury  to  him  cannot  be  rea- 
Nonably  anticipiited  as  the  consequence  of 
the  lack  of  such  care,  and  because  such  in- 
jury is  the  effect  of  an  independent,  inter- 
vening cause, — the  act  of  the  addressee, 
Western  V.  Teleg.  Co.  v.  Schriver,  4:  678, 
141  Fed.  538,     -  C.  C.  A.  — . 

Spurious  message. 

3.  A  spurious  telegram  purporting  to 
be  signed  by  a  bank,  and  stating  that  it  will 
pay  the  draft  of  a  certain  person  for  a 
specified  amount,  is  not  so  indefinite  that 
reliance  and  action  may  not  lawfully  be 
baHiMi  u|K)n  it  by  the  addressee.  Bank  of 
Havelock  v.  WcHtern  U.  Teleg.  Co.  4:  181, 
141  Feci.  522,  -  -  C.  C.  A.  --. 

4.  When  facts  or  circumstances  calcu- 
lated to  awaken  infjuiry  or  arouHe  suspicion 
in  the  mind  of  a  person  of  ordinary  pru- 
dence and  intelligence  regarding  the  author- 
ity of  a  person  to  send  a  message  which  he 
presents  for  transmission  come  to  the  notice 
<»f  a  telegraph  company  or  of  its  acting 
operator,  the  exercise  of  reasonable  care  to 
transmit  genuine  and  authorized  messages 
only  requires  the  party  who  receives  the 
notice  either  to  investigate  and  ascertain 
the  authority  of  the  sender  before  trans- 
mitting the  message,  or  to  communicate  the 
facts  and  circumstances  and  the  inquiry  or 
suspicion  to  the  addressee  at  or  before  its 
deliverv.  Bank  of  Havelock  v.  Western  U. 
Teleg.  Co.  4:  181,  141  Fed.  522,  —  C.  C.  A. 

.").  In  the  absence  of  notice  of  facts  or 
circumstances  which  would  awaken  inquiry 
and  arouse  suspicion  in  the  mind  of  a  per- 
son of  ordinary  prudence  and  intelligence 
in  a  like  situation  regarding  the  authority 
to  send  it,  of  the  party  who  presents  a 
message  for  transmission,  the  exercise  by 
a  telegraph  company  and  its  operators  of 
reasonable  care  to  receive  and  transmit  gen- 
uine and  authorized  messages  only  does  not 
require  them  to  investigate  or  ascertain 
the  identity,  or  authority  to  send  it,  of  the 
person  who  tenders  a  message  for  trans- 
mission, w^hether  that  message  is  in  writing, 
or  is  spoken  directly  to  the  operator,  or  is 
communicated  to  him  by  telephone.  Bank 
of  Havelock  v.  Western  U.  Teleg.  Co.  4:  i8i| 
141  Fed.  522,  —  C.  C.  A.  — . 

6.  An  action  against  a  telegraph  com- 
pany by  the  undisclosed  principal  of  the  ad- 
dressee of  a  telegram,  to  recover  damages 
resulting  from  the  delivery  of  a  false  tele- 
4L.R.A.(N.S.) 


gram,  is  an  action  of  tort  for  a  false  repre- 
sensation  in  the  nature  of  a  false  war- 
ranty, caused  by  the  breach  of  the  duty  to 
exercise  reasonable  care  to  receive  and 
transmit  authorized  messages  only,  and  not 
an  action  on  a  contract.  Western  U.  Teleg. 
Co.  V.  Schriver,  4:  678,  141  Fed.  538,  —  C. 
C.  A.  -V 

KOTEB. 

Telegraph;  duty  of  company  to  ascertain 
identity  or  authority  of  sender  of  message 
(Case  Note).  181 

Liability  of  telegraph  company  to  undis- 
closed principal  of  sendee  (Case  Xote).      678 

TICKET  BROKERS. 

See  also  Commerce,  1;  CoNSTrnTTiON- 
AL  Law,  4,  6,  7. 

1.  The  legislature  may  lawfully  prohibit 
the  transaction  of  a  railroad-ticket  brokerage 
business  for  the  protection  of  travelers  from 
fraud.  i|tate  v.  Thompson,  4:  480,  84  Pai'. 
476,  —  Or.  — . 

2.  A  statute  prohibiting  'he  sale  of  rail- 
road transportation  by  persons  having  no 
certificate  of  authority,  which  must  be  pro- 
vided by  the  railroads  to  their  duly  author- 
ized agents,  prohibits  the  transaction  of 
ticket  brokerage  business.  State  v.  Thomp- 
son, 4:  480,  84  Pac.  476,  —  Or.  — . 

Notes. 

Anti -ticket -scalping  law  (Case  Note).  480 

TRADEMARK. 

Damages    for    Simulating,    see    Da.m- 

aoes,  1. 
Injunction  to  Protect,  see  Injukotid^, 

3. 

1.  A  valid  trademark  may  be  secured  in 
a  combination  of  the  name  of  the  place 
where  the  goods  are  manufactured  with  that 
of  the  manufacturer.  W.  R.  Lynn  Shoe  Co. 
V.  Auburn -Lynn  Shoe  Co.  4:  960,  62  Atl.  499. 
100  Me.  461. 

2.  The  adoption  by  a  corporation  of  the 
name  **Aubuni-Lynn  Shoe  Company"  is  an 
infringement  of  the  property  rights  of  an- 
other corporation  doing  business  in  the  same 
place,  which  has  adopt p.l  tlie  name  ** Au- 
burn-Lynn" as  a  trademark  for  shoes  manu- 
factured by  it,  without  proof  of  fraudulent 
intent  on  the  part  of  the  former.  W.  R. 
Lvnn  Shoe  Co.  v.  Auburn -Lvnn  Shoe  Go.  4: 
960,  62  Atl.  499,  100  Me.  461. 

TRADE  NAME. 

1.  A  mercantile  company  which  has  ac- 
quired a  trade  name  in  a  particular  locality 
is  entitled  to  protection  against  unfair 
competition  in  its  particular  line  of  business 
by  the  use  by  a  competitor  of  a  -^ime  of 
such  similar  import  as  probably  t  >  deceive  . 
the  public  in  such  a  manner  as  to  work  a 
fraud  on  the  good  will  of  such  trade  name. 
Regent  Shoe  Mfg.  Co.  v.  Haaker,  4: 447, 
106  N.  W.  696,  —  Neb.  — . 

2.  Tt  is  an  infringement  on  a  legally  ac- 
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quired  trade  name  to  use  in  the  same  lo- 
cality and  in  the  same  line  of  business  an- 
other name  of  such  similar  import  that 
the  ordinary-  attention  of  persons  or  cus- 
tomers would  not  disclose  the  difference 
between  the  two  names.  Regent  Shoe  Mfg. 
Co.  V.  Haaker,  4:  447,  106  N.  W.  695,  —  Neb. 

3.  To  constitute  an  infringement  on  a 
trade  name,  it  is  necessary  that  the  two 
places  of  business  be  in  actual  competition 
with  each  other;  and  where  one  of  the 
•concerns  is  engaged  exclusively  in  retailing 
boots,  shoes,  and  rubbers,  and  the  other 
in  the  manufacture  and  wholesale  jobbing 
of  sueh  goods,  there  is  no  such  competition 
a«  will  warrant  an  order  restrainini;  the 
•latt«r  at  the  suit  of  the  former,  althoiijrh 
the  names  of  the  firms  are  of  similar  im- 
port, and  although  the  retail  firm  had  legal- 
ly acquired  its  trade  name  before  the  organ- 
ization of  the  wholesale  company.  Regent 
Shoe  Mfg.  Co.  V.  Haaker,  4:  447,  106  N. 
W.  595,  —  Neb.  — . 

4.  Fraudulent  intent  is  necessary  to 
constitute  unfair  competition  by  the  use  of 
names  in  such  a  manner  as  to  convey  to  the 
trade  the  impression  that  the  goods  of  one 
manufacturer  are  those  of  another.  W.  R. 
Lynn  8hoe  Co.  v.  Auburn- l^vnn  Shoe  Co.  4: 
960,  62  Atl.  499,   100  Me.  461. 

5.  Unfair  competition  in  trade  by  the 
use  of  names  in  such  a  manner  as  to  induce 
the  trade  to  believe  that  the  goods  of  one 
manufacturer  are  those  of  another  is  not 
avoided  by  merely  substituting  one  name  for 
another  on  the  old  trade  literature  so  as  not 
to  obliterate  the  old  name,  but  convey  the 
impression  of  succession  to  the  rights  con- 
nected with  it.  W.  R.  Lynn  Shoe  Co.  v. 
Auburn-Lynn  Shoe  Co.  4:  960,  62  Atl.  499, 
100  Me.  461. 

Notes. 

Use  of  same  trade  name  by  wholesale  and 
retail  concerns  dealing  in  same  goods  (Case 
Note).  447 

TRESPASS. 

In  Removing  Defendant  Arrested  on 
Mesne  Process  to  Another  County, 
see  False  Imprihonment,  1 :  Writ 
A>'D  Process,  2. 

TRIAL. 

1.  In  a  proceeding  to  determine  adverse 
claims  to  real  estate,  instituted  by  one 
claiming  under  tax  sale  certificates  and  tax 
deeds,  the  issues  are  purely  equitable,  and 
the  case  is  properly  tried  to  the  court  with- 
out a  jury,  under  N.  D.  Rev.  Codes  1899, 
§  5630.  Blakemore  v.  Cooper,  4:  1074,  106 
N.  W.  566,  —  N.  D.  — . 

2.  Questions  as  to  the  right  to  recover 
damages  under  the  allegations  of  a  declara- 
tion are  properly  raised  and  settled  by  ob- 
jections to  the  testimony  at  the  trial,  or  by 
instructions  to  the  jury  as  to  the  law  appli- 
cable to  the  points  raised,  or  may  be  cause 
for  reforming  the  declaration,  under  §  1043, 
4L.R.A.(N.S.) 


Neb.  Rev.   Stat.    1892,  when   calculated   to 
embarrass  the  fair  trial  of  the  case.    Fre- 
mont, E.  &  M.  Valley  R.  Co.  v.  HagbUid,  4: 
254,  101  N.  W.  1033,  —  Neb.  — . 
Reception  and  rejection  of  evidence. 

3.  An  ofi'er  of  evidence,  not  appearing  in 
any  way  to  be  relevant  and  material,  is 
properly  rejected.  Lewis,  H.  &  Co.  v.  Mont- 
gomery Supply  Co.  4:  132,  62  S.  E.  1017, — 
W.  Va.  — . 

4.  It  is  not  error  to  refuse  to  strike  out 
testimony  to  which  no  objection  is  made  at 
the  time  it  is  given.  State  v.  Forsha,  4: 
576,  88  S.  W.  746,  190  Mo.  296. 

5.  The  exclusion  of  testimony  that  one 
accused  of  homicide  was  not  actuated  by 
anything  witness  said  or  did  is  not  error, 
where  he  Has  been  permitted  to  detail  all 
the  facts:  since  it  is  a  mere  conclusion 
which  it  is  the  province  of  the  jury  to  reach. 
State  V.  Forsha,  4:  576,  88  S.  W.  746,  190 
Mo.  296. 

6.  It  is  not  error  in  the  trial  court, 
where  a  question  of  damages  under  the  law 
of  eminent  domain  is  being  tried,  to  reject 
evidence  of  offers  to  purchase  other  property 
in  the  neighborhood  of  the  land  in  question, 
about  the  time  condemnation  proceedings 
were  instituted.  Blincoe  v.  Choctaw,  0.  & 
W.  R.  Co.  4:  890,  83  Pac.  903,  —  Okla.  — . 

7.  Permitting  proof  of  former  convic- 
tions on  the  trial  of  one  accused  of  crime 
before  identifying  the  person  convicted  with 
the  accused  is  not  error,  since  the  order  of 
proof  is  within  the  discretion  of  the  court. 
State  V.  Smith,  4:  539,  106  N.  W.  187,  — 
Iowa,  — : 

8.  The  testimony  of  a  defendant  who 
rests  his  case  in  chief  without  taking  the 
stand,  and  offers  himself  as  a  witness  after 
the  state's  evidence  is  in,  is  properly  con- 
fined to  rebuttal  of  the  rebuttal  evidence 
introduced  by  the  state.  State  v.  Forsha, 
4:  576,  88  S.  W.  746,  190  Mo.  296. 
Comments  and  arguments  of  counsel. 

9.  On  the  trial  of  an  action  brought 
against  a  railroad  company  for  loss  alleged 
to  have  arisen  from  negligence,  where  de- 
fendant, in  its  answer,  denied  the  negli- 
gence, and  some  two  years  thereafter,  pend- 
ing the  trial  of  the  case,  amended  its  plead- 
ings by  setting  up  that  the  engineer  in 
charge  of  its  engine  became  suddenly  in- 
sane at  the  time  of  the  transaction  com- 
plained of,  and  that  it  was  thereby  relieved 
from  liability,  counsel  for  the  plaintiff  can 
legitimately  comment  upon  the  time  when 
this  amendment  was  made  and  this  defense 
set  up.  Central  of  Georgia  Ry.  Co.  v.  Hall, 
4:  898,  52  S.  E.  679,  124  Ga.  322. 

10.  It  is  not  error  to  permit  opposing 
counsel  to  read,  and  comment  to  the  jury 
upon,  interrogatories  which  the  court  has  in- 
timated that  it  intends  to  submit  to  them. 
Mclntyre  v.  Orner,  4:  1130,  76  N.  E.  760.  -- 
Ind.  — . 

11.  A  client  cannot  complain  of  preju- 
dice in  the  action  of  the  court  in  fining 
his  counsel   because  of  his  failure  to  obey 
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the  admonitions  of  the  court  as  to  the  use 
of  objectionable  argument  to  the  jury. 
Spears  ▼.  People,  4:  402,  77  N.  E.  112,  220 
111.  72. 

12.  Preventing  counsel  in  an  action  for 
breach  of  promise  of  marringe  from  com- 
menting, in  hia  argument  to  the  jury,  upon 
the  fact  that  a  similar  action  had  L^en 
brought  by  another  woman  against  defend- 
ant, is  not  an  abuse  of  discrctirm  on  the 
part  of  the  trial  court.  Wrynn  v.  Downey, 
4:  615,  «3  Atl.  401,  —  R.  I.  — . 
Questions  for  court  or  jury. 

13.  If  the  I'ont rolling  facts  in  a  cane  are 
fHlly  stated,  and  of  such  a  character  as  to 
exclude  all  reasonable  and  possible  modify- 
ing inferences  from  the  other  circumstances 
of  the  case,  the  court  may  inform  the  jury 
whether  or  not  they  are  sullicient  in  law  to 
entitle  plaintiff  to  recover.  Mclntyre  v. 
Omer,  4:  1130,  76  N.  K.  750,  -     Ind.  — . 

14.  The  quet*tiou  whether  or  not  an  en- 
plovoj  asiiumed  the  risk  of  an  injury  from 
following  the  direction  of  his  master  need 
not  be  submitted  to  the  jury,  where  the 
facts  are  admitted  and  the  undertaking  was 
so  obviously  dangerous  that  no  prudent  man 
would  have  undertaken  it.  IJndsey  v.  Hol- 
lerback  &  M.  Contract  Co.  4;  830,  92  S.  W. 
2»4,  -  -  Ky.  — . 

15.  A  nonsuit  is  properly  granted  in  an 
action  by  an  employi-e  to  recover  damages 
for  personal  injuries  sustained  w^hile  oper- 
ating a  defective  machine,  as  to  the  con- 
dition of  which  he  had  eomplained  in  the 
morning  to  the  superintendent,  who  prom- 
ised to  repair  it  at  noon,  but  did  not  do  so, 
since  the  promise  to  repair  is  ho  detinite  and 
specific  as  to  the  time  of  performance  that 
there  is  no  question  for  the  jury.  Andrecsik 
V.  New  Jersey  Tube  Co.  4:  913,  63  Atl.  719, 
—  N.  J.  - 

16.  Where  the  time  within  which  a  mas- 
ter promised  to  repair  a  defective  machine 
is  clearly  specified  there  ift  no  question  for 
the  jury  of  a  reasonable  time  for  the  per- 
formance. Andrecsik  v.  New  ilersey  Tube 
Co.  4:  913,  63  Atl.  719,  —  N.  J.  — . 

17.  The  evidence  does  not  justify  the 
submission  of  the  question  of  fraud  on  the 
part  of  the  shipper  to  the  jury  in  an  action 
to  recover  for  the  death  of  a  horse  which 
was  being  transported,  where  the  animal 
was,  with  others,  o|>enly  shipped  in  such  a 
way  as  to  indicate  that  they  were  not  com- 
mon animals  shipped  in  carload  lots,  and 
without  any  nusrepr»»sentation,  concealment, 
or  artifice,  and  the  agent  relied  upon  the 
making  of  a  contract  by  which  the  horse 
was  "released,"  Imt  whicli  was  not  binding 
under  the  law.  Central  of  (leorgia  Rv.  Co. 
V.  Hall,  4:  898,  62  S.  E.  679,  124  (Ja.  .322. 

18.  Where  there  is  an  issue  of  fact  as  to 
whether  there  was  an  actual  bona  fido 
vahiatinn  of  the  property  tran.s}»orted  by 
a  carrier  or  a  mere  arbitrary  effort  to  limit 
liability,  the  questiim  is  one  for  the  jury; 
but  where  the  written  contract  of  affreight- 
ment shows  that  it  falls  within  the  latter 
descri))tion.  and  there  is  no  issue  of  fact  on 
4L.R.A.(N.S.) 


that  subject,  it  is  proper  for  the  court  to 
construe  the  contract.  Central  of  Georgia 
Ry.  Co.  T.  Hall,  4:  898,  52  S.  E.  679,  124 
(ia.  322. 

19.  Whether  the  mail  departs  at  such  an 
unreasonably  early  hour  in  the  day  as  to 
excuse  a  person  receiving  a  check  on  a  fund 
in  the  hands  of  a  bank  in  another  place 
from  forwarding  the  check  on  the  day  after 
its  receipt  by  isuch  mail  depends  upon  all 
the  circumstances  of  the  transaction  and  the 
situation  of  the  parties,  and  where  the  fact*^ 
ar<?  free  from  controversy  and  doubt,  it  i- 
a  question  of  law  for  the  court.  Lewis.  H. 
&  Co.  V.  Montgomery  Supply  Co.  4:  132, 
62  S.  E.  1017,  —  W.  Va.  — . 

20.  The  court  cannot  take  from  the  jury 
an  action  by  a  servant  to  recover  from  his 
employer  for  injuries  due  to  the  act  of  an- 
other servant,  unless  the  evidence  proves 
t'ondusivelv  that  the  relation  of  fellow  serv- 
ice e.\isted  between  the  two  employees. 
Illinois  Steel  Co.  v.  Ziemkowski,  4:  1x61,  iT 
\.  K.  UK),  220  111.  324. 

21.  Whether  a  stop  by  a  train  of  about 
a  minute  at  a  station  allowed  reasonably 
suflicient  time  to  a  passenger  to  enable  him 
to  alight  with  safety  is  a  question  for  the 
jury  to  determine  under  the  circumstances 
in  evidence.  Chicago,  R.  1.  &  P.  R.  Co. 
v.  Wimmer,  4:  140,  84  Pac.  378,  —  Kan.  — . 

22.  Whether  a  master  who  promised  gen- 
erally or  inferentially  to  repair  a  defective 
machine  failed  to  do  so  within  a  reasonable 
time  may  be  a  question  for  the  jury.  An- 
drecsik V.  New  Jersey  Tube  Co.  4:  9x3,  63 
Atl.  719,  —  N.  J.  — . 

23.  In  an  action  to  recover  damages  for 
the  death  of  a  horse  being  transported  under 
a  H{>eoial  contract  by  which  the  common-law 
liability  of  the  comn^m  carrier  was  so  modi- 
fied that  the  carrier  was  liable  for  injuries 
arising  only  from  fraud  or  gross  negligence, 
the  carrier  may  defend  by  pleading  and 
proving  that  its  engineer  upon  the  train  on 
which  the  animal  was  shipped  suddenly  be- 
came insane  and  caused  the  engine  to  col- 
lide with  the  train;  and  it  will  be  for  the 
jury  to  say  whether  the  carrier  did  not 
know  or  could  not,  by  the  exercise  of  proper 
care,  have  known  of  it,  and  whether  it  exer 
cised  due  diligence  in  view  of  the  situation 
and  circumstances  disclosed  by  the  evidence. 
Central  of  Georgia  Ry.  Co.  v.  Hall,  4:  898^ 
62  S,  £.  679,  124  Ga.  322. 

24.  In  the  trial  of  one  indicted  for  mur- 
der, where  the  evidence  adduced  to  estab- 
lish the  homicide  presents  two  conflicting 
theories  of  fact,  one  based  upon  circum- 
stances indicating  malice  and  the  other  upon 
warranted  inferences  which  negative  its  ex- 
istence, then  it  becomes  a  question  of  fact, 
to  be  decided  by  the  jury,  as  to  which  one  of 
these  incon-iistent  theories  is  in  accord  with 
the  real  truth  of  the  occurrence.  Mann  v. 
State,  4:  934,  53  S.  E.  324,  124  Ga.  760. 

25.  Whether  or  not  a  ]>erson  is  negli- 
gent in  entering  an  overcrowded  car  to  be- 
come a  passenger  at  the  direction  of  the 
conductor     is    a    question    for    the    jury. 
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Alton  Light  &  T.  Co.  t.  Oiler,  4:  399,  75 
K.  E.  419,  217  111.  16. 

26.  Whether  or  not  logs  left  for  many 
years  upon  a  roll  way  had  been  abandoned, 
'so  that  title  to  them  was  lost,  is  a  ques- 
tion for  the  jury.  Log  Owners*  Booming  Co. 
V.  Hubbell,  4:573,  97  N.  W.  167,  135 
Mich.  65. 

27.  VVlietlier  a  carrier's  agent  is  acting 
within  the  line  of  his  employment  or  not  in 
shooting  a  person  who  has  used  abusive  lan- 
guage to  him  concerning  storage  charges  on 
bagorage  is  a  question  for  the  jury.  Daniel 
V.  Petersburg  R.  Co.  4:  485,  23  S.  E.  327,  117 
N.  C.  692. 

28.  A  pile  of  slippery  lumber  6  or  7  feet 
high  and  only  3  or  4  feet  wide,  without  any 
c-roR»p!oces,  which  falls  upon  and  injures  an 
employee,  cannot  be  said,  as  a  matter  of 
law,  not  to  be  defective  so  as  to  render  the 
working  place  unsafe.  McCormick  Harvest- 
ing Mach.  Co.  V.  Zakzewski,  4:  848,  77  X.  E. 
147,  220  111.   522. 

29.  I'nder  a  contract  by  which  one  un- 
dertakes to  make  a  crop  on  another's  land 
for  a  certain  portion  of  it  after  paying  for 
supplies  furnished  to  enable  him  to  make  it, 
it  is  a  question  for  the  jury  whether  or  not 
supplies  furnished  were  needed  to  make  the 
crop.  Bourland  v.  McKnight,  4:  698,  96  S. 
W.  179,  —  Ark.  — . 

Instructions. 

30.  A  judge  may  state  to  the  jury  his 
memory  of  the  evidence.  Haskell  v.  Cape 
Ann  Anchor  Works,  4:  aao,  59  N.  E.  1113, 
178  Mass.  485. 

31.  An  instruction  which  ignores  an  is- 
sue which  there  is  evidence  to  support  is 
properly  denied.  Alton  Light  &  T.  Co.  v. 
Oiler,  4:  399,  75  N.  E.  419,  217  111.  15. 

32.  An  instruction  is  properly  refused 
which  assumes  a  fact  whichj  under  the  evi- 
dence, is  an  issue  for  the  jury  to  decide. 
Lyon  V.  I'nited  Moderns,  4:  247,  83  Pac.  804, 
-  Cal.    -. 

33.  A  court,  in  charging  a  jur^',  is  not 
bound  to  cover  all  the  questions  or  phages 
in  a  case  in  one  instruction.  Pittsburgh,  C. 
C.  &  St.  L.  R.  Co.  v.  Higgs,  4:  1081,  76  N. 
E.  209,  165  Ind.  61)4. 

34.  An  instruction  permitting  the  jury 
to  find  for  plaintiff  in  a  slander  case  for 
charging  a  woman  with  fornication,  if  they 
find  that  defendant  used  such  words  as 
amount  to  charging  plaintiff  with  fornica- 
tion, without  limiting  them  to  tho.He  set 
out  ill  the  complaint,  is  not  misleading  if 
the  evidence  shows  the  use  of  no  words  ex- 
cept those  set  out.  Miller  v.  Nuckolls, 
4:  I49f  01  S.  W.  759,  —  Ark.  — .  • 

35.  An  instruction  that  "the  defendant  is 
a  competent  witness  in  his  own  behalf,  and 
that  they  nave  a  right  to  consider  Jiis  evi- 
dence, and  are  to  give  it  such  faith  and  cred- 
it as  they  may  Iwlieve  it  entitled  to  re- 
ceive," when  considered  in  connection  witn 
other  instructions  given,  did  not  imply  that 
any  consideration  of  defendant's  evidence 
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was  optional  with  the  jury.    State  v.  Buf- 
ftngton,  4:  154,  81  Pac.  465,  71  Kan.  804. 

36.  An  instruction  in  a  murder  trial  that 
"if  the  jury  believe  from  the  evidence  that 
ot  the  time  of  the  shooting  in  question  the 
deceased  made  an  attack  upon  the  defendant 
with  a  chair,  under  such  circumstances  as  to 
create  in  the  mind  of  a  reasonably  and  ordi- 
narily prudent  man  a  belief  that  he  was  in 
danger  of  being  killed  or  of  receiving  great 
bociily  harm  immediately;  and  if  the  jury 
further  believe  from  the  evidence  that  the 
defendant  at  the  time  did  honestly  believe 
that  he  was  in  imminent  danger  of  receiv- 
ing great  bodily  harm,  and  in  good  faith 
shot  to  protect  himself  therefrom;  and  if 
you  further  believe  that  the  defendant,  act- 
ing in  good  faith,  did  not  fire  any  more 
shots  than  he  had  a  reasonable  right  to  be- 
lieve, under  the  circumstances  in  which  he 
was  placed,  was  necessary  to  protect  him- 
self or  his  wife  from  death  or  groat  bodily 
harm,  then  you  should  find  the  defendant 
not  guilty," — is  pertinent  and  correct.  State 
V.  Huttington,  4:  154,  81  Pac.  465,  71  Kan. 
804. 

37.  An  instruction  covering  several  prop- 
ositions of  law  is  properly  refused  where 
the  court  adopts  the  better  practice  of  giv- 
ing each  important  proposition  in  a  single 
instruction,  and  arranging  all  in  logical  or- 
der. State  V.  Buffington,  4:  154,  81  Pac.  465, 
71  Kan.  804. 

38.  Instructing  the  jury  that  one  put  in 
sudden  peril  by  another's  negligence  is  not 
guilty  of  contributory  negligence  if  he  acts 
as  a  prudent  person  "might"  act  under  the 
circumstances  is  not  erroneous  if  used  in 
connection  with  language  requiring  that  he 
act  ''naturally"  and  in  a  manner  "expected 
of  ordinarily  caiitious  persons."  Mclntyre 
V.  Orner,  4:  1130,  76  X.  E.  750,   -  Ind.  — . 

39.  An  instruction  in  a  condemnation 
proceeding  that  the  law  does  not  permit  the 
jury  to  fix  speculative,  boom,  or  fancy  val- 
ues upon  the  property  sought  to  be  taken, 
but  that  they  should  determine  the  reason- 
able market  'Salable  value  of  the  property 
as  if  the  o^vner  were  offering  to  sell  on 
usual  terms  to  a  piu-chascr,  is  not  erroneous 
because  of  the  use  of  the  word  "boom," 
Blincoe  v.  Choctaw,  O.  &  W.  R.  Co.  4:  890, 
83  Pac.  993,  —  Okla.  — . 

40.  In  a  condemnation  proceeding  an  in- 
struction that  the  jury,  in  determining  the 
reasonable  market  value  of  the  property 
sought  to  be  taken,  have  a  right  to  exercise 
their  own  judgment,  baaed  upon  thoir  in- 
spection and  observation  of  the  premises,  to- 
gether with  all  the  other  evidence,  is  not 
erroneous.  Blincoe  v.  Chootnw.  O.  &  W.  R. 
Co.  4:  890,  83  Pac.  903,  —  Okla.  — . 

41.  It  is  proper  to  charge  the  jury  in  a 
trial  for  murder  that  the  law  presumes 
every  homicide  to  be  malicious  until  the 
contrary  appears  from  circumstances  of  al- 
leviation, of  excuse,  or  justification,  and 
that  it  is  incumbent  upon  the  prisoner  to 
make  out  such  circumstances  to  the  satis- 
faction of  the  jury,  unless  they  appear  from 
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the  evidence  produced  against  him.     Mann 
y.  State,  4:  934,  53  S.  E.  324,  124  Qa.  760. 

42.  An  instruction  in  a  trial  for  murder 
that  the  jury  cannot  act  upon  their  private 
or  personal  knowledge  of  the  question  at 
issue,  but  must  try  the  case  upon  the  evi- 
dence and  the  law  applicable  thereto,  using 
the  argument  of  counsel  to  assist  in  under- 
standing the  law  an  applicable  to  the  evi- 
dence, is  not  t(Mi  rentrictive  of  the  use  which 
the  jury  may  make  of  the  argument  of 
<*ounscI.  Mann  v.  State,  4:  934,  53  S.  E.  324, 
124  (?a.  76(). 

Findings. 

43.  I'lider  a  statute  requiring  the  judge 
to  state  in  his  decision  separately  the  facts 
found  by  Iiini  and  his  conclusions  of  law 
thereon,  such  findings  should  cover  singly 
and  in  concihc  language  the  pleaded  facts 
without  any  addititm  by  way  of  argument 
or  recitrtti(m  of  evidence.  Fanning  v.  Mur- 
phy, 4:  666,   105  N.    iv'.  1050,  120  Wis.  538. 

TRUSTS. 

See  also  Wills,  5-8. 

XOTEH. 

Stock  exchange;  resulting  trust  in  favor 
of  one  who  purchases  seat  in  name  of  an- 
other   (Case  Note).  435 

TURNTABLES 

Injuries  to  Children  Playing  on,  see 
Neguoenob,  4. 

UNFAIR  COBIPETITION. 

See  Damages,  1;  Trade  Name. 

USURY. 

Conflict  of  Laws  as  to,  see  CONnrcT 
OP  Laws,  2. 

VENDOR  AND  PURCHASER. 

What  Constitutes  bale  So  as  to  Prevent 
Attachment  of  Land  for  Debt  of 
Heir  of  Grantor,  see  Attachment, 
1,2. 

Time  Allowed  for  Redemption  from 
Judgment  Foreclosing  Land  Con- 
tract, see  Judgment,  8. 

1.  The  foreclosure  of  a  land  contract 
cannot  be  prevented  by  one  who  has  never 
been  ready  and  willing  to  perform,  on  the 
ground  that  the  vendor  had  no  title  to  a 
small  part  of  the  property  which  he  had 
contracted  to  convey,  where  there  was  noth- 
ing to  show  that  the  vendor  was  not  at  all 
times  readv  and  willing  to  furnish  such 
title.  Dickson  v.  lx>ehr,  4:  986,  106  N.  W. 
793,  126  Wis.  641. 

Vendee's  right  to  marketable  title. 

2.  A  purchaser  will  not  be  compelled  to 
take  a  title  when  there  is  a  defect  in  the 
record  title  which  can  be  cured  only  by  re- 
sorting to  parol  evidence.  Howe  v.  Coates. 
4:  1x70,  107  N.  W.  397,  —  Minn.     -. 

3.  A  title  open  to  reasonable  doubt  is 
not  marketable,  and  the  court  cannot  make 
it  so  by  pasHing  upon  an  objection  depend- 
ing upon  a  disputed  question  of  fact,  or  a 
4L.R.A.(N.S.) 


doubtful  question  of  ]aw,  in  the  absence  of 
the  party  in  whom  the  outstanding  right  or 
claim  is  vested.  Howe  v.  Coates,  4:  X170, 
107  N.  W.  397,  —  Minn.  — . 

4.  A  title  to  real  estate  is  not  marketa- 
ble when  so  defective  as  to  affect  the  value 
of  the  land  or  interfere  with  its  sale.  Howe 
V.  Coates,  4:  1170,  107  N.  W.  397,  — 
Minn.  — . 

5.  A  contract  to  purchase  real  est-ate, 
which  provides  that  the  vendors  shall  fur- 
nish an  abstract  of  title  within  15  days, 
which  the  vendee  is  to  examine,  and  that  in 
case  he  finds  the  title  or  the  record  title 
defective,  unmerchantable,  or  encuml>ered, 
he  is  to  notify  the  vendors  thereof  within  a 
reasonable  time,  and.  as  near  as  may  be. 
within  15  days,  after  which  the  vendors 
shall  cure  such  defects  as  speedily  as  possi- 
ble, and,  at  all  events,  before  a  certain  date. 
and  that  upon  their  failure  to  do  so  the 
vendee  may,  on  written  notice,  ternunat-e 
the  agreement,  and  which  further  provide:» 
that  if  the  vendee  fails  to  consummate  the 
purchase  he  shall  forfeit  a  designated  sum 
which  he  has  paid, — calls  for  a  title  of  record 
merchantable  and  unencumbered,  and  doe^ 
not  intend  that  the  money  shall  be  forfeite«i 
if  the  vendor  fails  to  furnish  such  a  title 
and  the  vendee  thereafter  gives  notice  that 
he  elects  to  terminate  the  contract.  Howe 
V.  Coates,  4:  1x70,  107  N.  W.  397,  — 
Minn.  — . 

Notes. 

Vendor  and  purchaser;   what  is  a  mar- 
ketable title  (Case  Note).  1170 

WATERS. 

As  to  Fisheries,  see  Fishebies. 

Notes. 

Right  of  way  on  shore  (Subject  Note). 

872 

WILLS. 

As  to  Kffect  of  Lapse  of  Time  of  Right 
to  Recover  Legacy,  see  Laches. 

1.  A  bequest  of  a  certain  amount,  with 
power  to  select  all  or  any  part  of  it  in 
notes  belonging  to  the  testate:-,  becomes, 
upon  the  exercise  of  the  power  of  selection, 
specific.  0*Dav  v.  O'Day,  4:  922,  91  S.  W. 
021,  193  Mo.  02. 

2.  The  blending  of  real  and  personal 
estate  in  the  residuary  clause  of  a  wilt  is  of 
itself  sufficient  to  charge  the  residuary  real 
estate  with  the  payment  of  legacies.  O'Day 
V.  O'Day,  4:  922,  91  S.  W.  921,  193  Mo.  62. 

3.  A  provision  in  a  will  that,  in  case 
of  the  death  before  majority  of  either  of 
two  />f  testator's  children,  his  share  should 
go  to  the  other,  is  not  defeated  by  a  pro- 
vision vesting  the  control  of  such  shares  in 
trustees,  with  the  expressed  desire  that  the 
renl  estate  should  not  be  disposed  of  unless 
absolutely  necessary;  since  such  provision 
does  not  confer  a  power  of  sale.  O'Day  v. 
ODay,  4:922,  91  S.  W.  921,  193  Mo.  62. 

4.  A  devise  after  the  death  of  a  life 
tenant,  of  testator's  property  to  his  children. 
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naming  thein,  "and  their  children  forever," 
will  vest  the  fee  in  the  first  takers,  the  word 
"children"  being  given  the  effect  of  "heirs," 
where  another  construction  would  result  in 
partial  intestacy,  and  postpone  the  vesting 
of  the  estate  contrary  to  the  policy  of  the 
law.  Strawbridge  v.  Strawbridge,  4:  948, 
77  N.  E.  78,  220  111.  61. 
Gifts  in  trust 

5.  A  devise  of  land  to  trustees  for  a 
period  of  years,  at  the  expiration  of  which 
it  gives  it  \o  testator's  heirs,  vests  a  present 
estate  in  the  heirs,  subject  to  the  chattel  in- 
terest of  the  term.  Hall  v.  Waterman, 
4:  776,  77  N.  E.  142,  220  111.  569. 

6.  A  provision  in  a  will  vesting  a  fund 
in  a  trustee  with  directions  to  pay  the  in- 
come to  testator^s  son  until  he  attains  a  cer- 
tain age,  when  the  fund  shall  become  his  ab- 
solutely, that  in  case  the  son  dies  before 
reaching  such  age  "it  shall  go  to  his  heirs," 
does  not.  under  the  rule  in  Shelley's  Case, 
vest  the  title  in  the  son  so  as  to  defeat  the 
testator's  intention  since  that  rule  when  ap- 
plied by  analogy  to  gifts  of  personalty  must 
yield  to  the  expressed  intention  of  the 
testator;  but  the  provision  will  be  regarded 
us  one  of  purchase  or  substitution.  Bennett 
▼.  Bennett,  4:  47©,  75  N.  E.  339,  217  111.  434. 

7.  A  bequest  to  a  trustee  of  a  fund  to 
be  invested  and  the  income  paid  to  testator's 
son  until  he  reaches  a  certain  age,  when  the 
fund  shall  become  his  absolutely,  does  not 
vest  the  title  in  the  son  until  he  reaches 
the  prescribed  age;  and  the  fact  that  the 
fund  is  at  once  segregated  from  the  estate 
and  devoted  to  the  particular  trust  will  not 
defeat  the  intention  of  the  testator.  Ben- 
nett v.  Bennett,  4:  470,  75  N.  E.  339,  217 
111.  434. 

8.  Refusal  of  a  trustee  to  accept  the 
trust  will  not  vest  a  legacy  in  the  benefi- 
ciary if  the  entire  benpfioial  interest  was 
not  in  him  according  to  the  terms  of  the 
will.  Bennett  v.  Bennett.  4:470,  75  X.  E. 
339,  217  III.  434. 

Contribution  between  legatees  and  devisees, 
ft.  Where  a  tes^tator  directs  the  paj'^ment 
of  his  debts,  and  then  makes  specific  de- 
vises and  be([ue}^ts  among  the  natural  sub- 
jects of  his  bounty,  undertaking  to  make 
them  as  equal  as  practicable,  the  court 
should  not,  in  case  the  estate  proves  insuf- 
ficient to  pay  the  debts  and  satisfy  the 
dc'vises  and  bequests  in  full,  make  a  distinc- 
tion between  the  recipients  of  testator's 
boimty,  but  all  should  be  required  to  con- 
tribute ratably  so  as  to  preserve  the  equal- 
ity. O'Day  V.  O'Day,  4:  922,  91  S.  W.  921, 
193  Mo.  62. 

10.  If  the  fund  out  of  which  a  demon- 
strative legacy  is  to  be  paid  is  ample  to 
satisfy  it,  it  will  stand  on  the  same  foot- 
ing as  specific  legacies,  with  respect  to 
abatement  in  case  the  residue  of  the  estate 
is  not  sufficient  to  pay  the  debts.  O'Day  v. 
O'Day,  4:  922,  91  S.  W.  921,  193  Mo.  62. 

Notes. 

Effect  of  provision  in  bequest  of  person - 
4L.R.A.(N.S.) 


alty  that,  upon  the  death  of  the  first  taker, 
the  property  shall  go  to  his  "heirs,"  to 
create  an  absolute  title  in  him  (Case 
Note).  470 

When  beneficiary  deemed  to  have  elected 
to  take  under  a  will  assuming  to  dispose  of 
his  property   (Case  Note).  1065 

WITNESSES. 

Restricting  Testimony  of  Defendant  Of- 
fering Himself  as  Witness,  see 
Tbial,  8. 

1.  Persons  familiar  with  the  facts  are 
competent  to  testify  that  at  the  time  of  an 
accident  on  a  railroad  the  road  was  being 
operated  by  a  lessee.  Chicago,  B.  &  Q.  R. 
Co.  V.  Weber,  4:  272,  76  N.  E.  489,  219 
111.  372. 

Contradicting  and  discrediting. 

2.  After  the  accused  in  a  murder  trial 
has  testified  in  his  own  behalf  he  may,  on 
cross-examination,  be  asked  questions  as  to 
his  past  life  and  conduct  which  would  tend 
to  impair  his  credibility  as  a  witness.  State 
V.  Buffington,  4:  154,  81  Pac.  465,  71  Kan. 
804. 

3.  The  principal  actor  in  a  homicide 
charged  to  have  been  committed  by  the  con- 
certed action  of  several  strikers,  who  is 
called  as  a  witness  for  one  of  them,  may  be 
contradicted  by  testimony  that,  in  reply  to 
a  statement  in  his  presence  that  the  strikers 
could  not  win  by  violence,  he  stated  that 
that  was  the  only  way  to  win,  as  tending  to 
refute  the  theory  of  self-defense,  although 
made  in  the  absence  of  accused  after  the 
homicide.  State  v.  Forsha,  4:  576,  88  S.  W. 
746,  190  Mo.  296. 

4.  One  jointly  accused  of  murder  with 
one  on  trial,  who  is  called  as  a  witness  on 
his  behalf,  who  admits,  on  cross-examina- 
tion, that  he  has  pleaded  guilty  to  a  charge 
of  common  assault,  may  be  shown  by  the 
record  to  have  pleaded  guilty  to  an  assault 
with  intent  to  kill,  as  tending  to  affect  his 
credibility.  State  v.  Forsha,  4:  576,  88  S.  W. 
746,  190  Mo.  296. 

5.  A  witness  is  not  to  be  discredited  be- 
cause of  a  discrepancy  as  to  a  wholly  imma- 
terial matter.  Mann  v.  State,  4:  934,  53 
S.  E.  324,  124  Oa.  760. 

Impeaching  evidence  of  deceased  witness. 

6.  On  a  subsequent  trial  the  evidence  of 
a  deceased  witness,  taken  at  a  second  trials 
cannot  be  impeached  by  showing  that  some 
of  his  statements  on  the  witness  stand  at 
the  first  trial  are  inconsistent  therewith,, 
where,  upon  the  second  trial,  his  attention 
was  not  directed  to  such  statements,  and  he 
was  given  no  opportunity  to  explain  the  al- 
leged discrepancies.  Omaha  Street  R.  Co.  v. 
Boesen,  4:  122,  105  N.  W.  303,  —  Neb.  — . 

WRIT  AND  PROCESS. 

1.  To  make  return  of  a  writ  "according 
to  law,"  as  directed  by  its  terms,  the  officer 
must  state  substantiaily  all  his  doings  with- 
in the  scope  of  proper  execution  of  it.  Gib- 
son V.  Holmes,  4:  451,  62  Atl.  11,  78  Vt.  110. 

2.  An  officer  who,  without  authority  of 
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plaintiff,  upon  arresting  one  on  mesne  proc- 
ess in  a  civil  action,  takes  him  to  another 
county  for  safe -keeping,  when  the  statute 
provides  for  his  confinement  in  the  county 
wliere  arrested,  is  a  trespasser  ab  initio, 
notwithstanding  the  writ  follows  the  an- 
cient general  form.  Gibson  v.  Holmes, 
4:451,  62  Atl.  11,  78  Vt.  110. 

3.  An  officer  who  dues  not  make  due  re- 
turn of  a  writ  as  commanded  by  its  terms 
cannot  justify  under  it,  unless  defendant  has 
waived  such  return.  Gibson  v.  Holmes, 
4:451,  62  Atl.  11,  78  Vt.  110. 

4.  A  justice  has  no  jurisdiction  to  per- 
mit the  amendment  of  a  return  to  a  writ 
in  an  action  which  was  abandoned  before 
being  entered  in  court.  Gibson  v.  Ilolmes, 
4:  451,  62  Atl.   11,  78  Vt.   110. 

Who  is  agent  to  receive  service. 
See  also  tn^ra,  9. 

5.  The  servants  or  agents  of  the  lessee 
of  a  railroad  are  not  the  agents  of  the  leiisor 
for  the  purpose  of  receiving  service  of 
process  in  actions  for  personal  injuries. 
Chicago,  B.  A  Q.  R.  Co.  v.  Weber,  4:  273,  76 
N.  K.  480,  210  111.  372. 

Service  by  publication  on  domestic  corpora- 
tion. 

Validity  of  Personal  Judgment  against 
Corporation  Based  on,  see  Judg- 
ment, 3. 

6.  Service  by  publication  upon  a  domes- 
tic corporation  which  has  failed  to  provide 
officers  or  agents  upon  whom  other  service 
4L.R.A.(NJ,) 


may  be  had  constitutes  "due  process  of  law." 
Clearwater  Mercantile  Co.  v.  Roberta,  J.  A 
R.  Shoe  Co.  4:  117,  40  So.  436,  —  Fla.  — . 
Service  on  foreign  corporation. 

7.  The  various  methods  provided  by  the 
Kansas  statute  for  obtaining  service  of 
process  on  foreign  corporations  are  cumula* 
tive.  Federal  Betterment  Go.  v.  Reeves, 
4:  460,  84  Pac.  560,  —  Kan. 

8.  One  who  has  exclusive  supervision 
and  control  of  some  department  of  the  cor- 
poration's business,  ths  management  of 
which  requires  of  such  person  the  exercise 
of  independent  judgment  and  discretion,  an<! 
the  exercise  of  such  authority  that  it  may  be 
fairly  said  that  service  of  summons  upon 
him  will  result  in  notice  to  the  corporation, 
is  a  '^managing  agent."  within  the  meanini; 
of  the  statute  providing  for  the  service  of 
summons  upon  a  managing  agent  of  a  for 
eign  corporation.  Federal  betterment  Co. 
V.  Reeves,  4:  460,  84  Pac.  560,  —  Kan.  — . 

Notes. 

"Writ;  validity  of  statutes  authorizing 
(K)n»tructive  or  substituted  service  on  dt) 
mcstic  corporation  (Case  Note).  117 

Service  of  process  on  servant  or  agent  ot 
lessee  of  railroad  corporation  (Case  Note). 
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Who  is  managing  agent  of  foreign  cor 
poration  for  purposes  of  service  of  prooeKs 
(Case   Note).  460 
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